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Preface 

This Volume contains the general laws of a permanent nature enacted by the 
General Assembly at the 2000 Extra Session and the 2000 Regular Session, 
which are within Chapters 2000-1 through 2000-191, and brings to date the 
annotations included therein. Also included are the general laws of a perma- 
nent nature enacted at the 1999 Extra Session held on December 15 and 16, 
1999, which are within Chapter 1999-463, and which were first published in 
the 2000 Special Supplement. 
A majority of the Session Laws are made effective upon becoming law, but a 

few provide for stated effective dates. If the Session Law makes no provision 
for an effective date, the law becomes effective under G.S. 120-20 “from and 
after 60 days after the adjournment of the session” in which passed. 

For detailed research on any subject, both within this volume and the 
General Statutes as a whole, see the General Index to the General Statutes. 

Beginning with formal opinions issued by the North Carolina Attorney 
General on July 1, 1969, selected opinions which construe a specific statute are 
cited in the annotations to that statute. For a copy of an opinion or of its 
headnotes, write the Attorney General, P.O. Box 629, Raleigh, N.C. 27602. 

This recompiled volume has been prepared and published under the super- 
vision of the Department of Justice of the State of North Carolina. The 
members of the North Carolina Bar are requested to communicate any 
suggestions they may have for improving the General Statutes to the Depart- 
ment, or to LEXIS Publishing, Charlottesville, Virginia. 

MICHAEL F. EASLEY 
Attorney General 

ill 



Scope of Volume 

Statutes: 
Permanent portions of the general laws enacted by the General Assembly at 

the 2000 Extra Session and the 2000 Regular Session, which are within 

Chapters 2000-1 through 2000-191. Also included are permanent portions of 

the general laws enacted at the 1999 Extra Session held on December 15 and 

16, 1999, which are within Chapter 1999-463, and which were first published 

in the 2000 Special Supplement. 

Annotations: 
To better serve our customers, by making our annotations more current, 

LEXIS Publishing has changed the sources that are read to create annotations 

for this publication. Rather than waiting for cases to appear in printed 

reporters, we now read court decisions as they are released by the courts. A 

consequence of the more current reading of cases, as they are posted online on 

LEXIS, is that the most recent cases annotated may not yet have print reporter 

citations. These will be provided, as they become available, through later 

publications. 
This publication contains annotations taken from decisions of the North 

Carolina Supreme Court posted on LEXIS as of July 11, 2000, decisions of the 

North Carolina Court of Appeals posted as of July 11, 2000, and decisions of the 

appropriate federal courts posted as of July 11, 2000. These cases will be 

printed in the following reports: 

South Eastern Reporter 2nd Series 
Federal Reporter 3rd Series 
Federal Supplement 2nd Series 
Federal Rules Decisions 
Bankruptcy Reports 
Supreme Court Reporter 

Additionally, annotations have been taken from the following sources: 

North Carolina Law Review through Volume 78, no. 5, p. 1704 
Wake Forest law Review through Volume 35, no. 2, p. 508 
Campbell law Review through Volume 22, no. 1, p. 251 
Duke Law Review through Volume 49, no. 2, p. 599 
North Carolina Central Law Journal through Volume 22, no. 1, p. 100 

Opinions of the Attorney General 
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User’s Guide 

In order to assist both the legal profession and the layperson in obtaining the 
maximum benefit from the North Carolina General Statutes, a User’s Guide 
has been included in Volume 1 of the 1999 Replacement Code. This guide 
contains comments and information on the many features found within the 
General Statutes intended to increase the usefulness of this set of laws to the 
user. See Volume 1 for the complete User’s Guide. 

Abbreviations 

(The abbreviations below are those found in the General Statutes which 
refer to prior codes.) 

(SE RT 9 <9 RD > Wid beg ct As Toe RRS a ee Potter’s Revisal (1821, 1827) 
[ROSIE ig HIRD 5s RRB hls Parr RMD Leave: te Alec wt in te a ee Revised Statutes (1837) 
Pet wary. 2). eee, S erolns Controlled, mubsiances, Ac, : Revised Code (1854) 
Grrr, &. Cineremetre a6 80211 ta BOT 2e Code of Civil Procedure (1868) 
Ce Cmee,. ot. Cv eae se Wits Derek Bey ATL OF, oun cd eccb sone baie oe Code (1883) 
hover: 204. practice. of Micteeifers. t8 GOV. Lig SOR Revisal of 1905 
Geo oert..16.. eontal Bverene dct, 46.908 Consolidated Statutes (1919, 1924) 
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I, Michael F. Easley, Attorney General of North Carolina, do hereby certify 
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§87-1 CONTRACTORS §87-15.5 

Chapter 87. 

Contractors. 

ARTICLE 1. 

General Contractors. 

§ 87-1. “General contractor” defined; exceptions. 

CASE NOTES 

I. General Consideration. 

I. GENERAL CONSIDERATION. 

License May Be Used to Reveal Who Is 
Liable for Negligence. — Substantial evi- 
dence supported the allegation, in plaintiffs’ 
negligence suit, that the defendant was the 
general contractor for the construction of their 
house where both the company owner and the 

company manager testified that defendant’s 
general contractor’s license was used to build 
the house although other evidence showed that 
he was never present but that they did all the 
work. Allen v. Roberts Constr. Co., — N.C. App. 
—, — S.E.2d —, 2000 N.C. App. LEXIS 783 
(July 5, 2000). 

§ 87-10. Application for license; examination; certificate; 
renewal. 

OPINIONS OF ATTORNEY GENERAL 

The term “value” as used in this section 
should be limited to the cost of the home 
or other building and should not include the 
cost of the land. See opinion of Attorney Gen- 

eral to The Honorable Daniel F. McComas, N.C. 
House of Representatives, 1997 N.C.A.G. 56 
(9/8/97). 

ARTICLE 1A. 

Homeowners Recovery Fund. 

§ 87-15.5. Definitions. 

OPINIONS OF ATTORNEY GENERAL 

Payment From General Contractor Pre- 
cludes Reimbursement From Fund. — A 
homeowner who has suffered a monetary loss 
and who has filed an application for reimburse- 
ment from the Homeowners Recovery Fund 
established pursuant to this Chapter is not 
entitled to any recovery from the Fund if he has 

received any monetary payment, regardless of 
amount, from the general contractor responsi- 
ble for the loss. See opinion of Attorney General 
to Mark D. Selph, Secretary-Treasurer N.C. 
Licensing Board for General Contractors, 1998 
N.C.A.G. 3 (1/16/98). 
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Chapter 89C. 

Engineering and Land Surveying. 

Sec. Sec. 
89C-12. Records and reports of Board; evi- 89C-24. Licensure of corporations and busi- 

dence. ness firms that engage in the prac- 
89C-14. Application for licensure; license fees. tice of engineering or land survey- 
89C-17. Expirations and renewals of certifi- ing. - 

cates. 

§ 89C-10. Board powers. 

OPINIONS OF ATTORNEY GENERAL 

The Board is vested with jurisdiction of engineering. See opinion of Attorney General 
over State officials and employees who are to Mr. Jerry T. Carter, Executive Secretary, 
registered professional engineers in the North Carolina State Board of Registration. for 
performance of their assigned duties, to the Professional Engineers and Land Surveyors, 
extent that those duties fall within the practice 1998 N.C.A.G. 8 (2/11/98). 

§ 89C-12. Records and reports of Board; evidence. 

The Board shall keep a record of its proceedings and a register of all 
applicants for licensure, showing for each the date of application, name, age, 
education, and other qualifications, place of business and place of residence, 
whether the applicant was rejected or a certificate of licensure granted, and the 
date licensure was rejected or granted. The books and register of the Board 
shall be prima facie evidence of all matters recorded by the Board, and a copy 
duly certified by the secretary of the Board under seal shall be admissible in 
evidence as if the original were produced. A roster showing the names and 
places of business and of residence of all licensed professional engineers and all 
licensed professional land surveyors shall be prepared by the secretary of the 
Board current to the month of January of each year. The roster shall be printed 
by the Board out of the Board’s fund and distributed as described in the Board’s 
rules. On or before the first day of May of each year, the Board shall submit to 
the Governor a report on its transactions for the preceding year, and shall file 
with the Secretary of State a copy of the report, together with a complete 
statement of the receipts and expenditures of the Board attested by the chair 
and thegsecretary and a copy of the roster of licensed professional engineers 
and professional land surveyors. (1921, c. 1, s. 8; C.S., s. 6055(i); 1951, c. 1084, 
s. 1; 1975, c. 681, s. 1; 1998-118, s. 10; 2000-140, s. 18.) 

Effect of Amendments. — the phrase “the roster of licensed professional 
Session Laws 2000-140, s. 18, effective July engineers” near the end of the section. 

21, 2000, deleted a duplicate “the” preceding 

§ 89C-14. Application for licensure; license fees. 

(a) Application for licensure as a professional engineer or professional land 
surveyor shall be on a form prescribed and furnished by the Board. It shall 
contain statements made under oath, showing the applicant’s education and a 
detailed summary of the applicant’s technical and engineering or land survey- 
ing experience, and shall include the names and complete mailing addresses of 
the references, none of whom may be immediate members of the applicant’s 
family or members of the Board. 



§89C-17 ENGINEERING AND LAND SURVEYING §89C-17 

The Board may accept the certified information on the copy of a current 
formal certificate of qualifications issued by the National Council of Examiners 
for Engineering and Surveying in lieu of the same information that is required 
for the form prescribed and furnished by the Board. 

(b) An applicant for licensure who is required to take the written examina- 
tion shall pay to the Board an application fee not to exceed one hundred dollars 
($100.00). The Board may charge any fee necessary to defray the cost of any 
required examinations. The fee shall accompany the application. The fee for 
comity licensure of engineers and land surveyors who hold unexpired certifi- 
cates in another state or a territory of the United States or in Canada shall be 
the total current fee as fixed by the Board. 

(c) The certification fee for a corporation is the amount set by the Board but 
shall not exceed one hundred dollars ($100.00). The fee shall accompany the 
application. The certification fee for a business firm is the same as the fee for 
a corporation. The fee for renewal of a certificate of licensure of a corporation 
is the amount set by the Board but shall not exceed seventy-five dollars 
($75.00). The fee for renewal of a certificate of licensure for a business firm is 
the same as the renewal fee for a corporation. 

(d) Should the Board deny the issuance of a certificate of licensure to any 
applicant, the unobligated portion of fees paid shall be returned by the Board 
to the applicant. 

(e) Acandidate failing an examination may apply, and be considered by the 
Board, for reexamination at the end of six months. The Board shall make such 
reexamination charge as is necessary to defray the cost of the examination. 
A candidate with a combination of three failures or unexcused absences on 

an examination shall only be eligible after submitting a new application with 
appropriate application fee and documented evidence of actions taken by the 
candidate to enhance the candidate’s prospects for passing the exam. A 
candidate with a combination of three failures or unexcused absences may only 
be considered by the Board for reexamination at the end of 12 months following 
the third failure or unexcused absence. After the end of the 12-month period, 
the applicant may take the examination no more than once every calendar 
year. (1921, c. 1, s. 9; C.S., s. 6055(j); 1951, c. 1084, s. 1; 1953, c. 999, s. 2; 1957, 
c. 1060, ss. 2, 3; 1975, c. 681, s. 1; 1981, c. 230; 1983, c. 183, ss. 1, 2; 1993 (Reg. 
Sess., 1994), c. 671, s. 5; 1996, 2nd Ex. Sess., c. 18, s. 7.10(k); 1998-118, s. 12; 
2000-115, s. 1.) 

Effect of Amendments. — ing the third failure or unexcused absence” for 
Session Laws 2000-115, s. 1, effective July 14, “fee, and be considered by the Boarg for reex- 

2000, substituted the language beginning “fee amination at the end of 12 months” in the 
and documented evidence” and ending “follow- second paragraph in subsection (e). ; 

t 

§ 89C-17. Expirations and renewals of certificates. | 

Certificates for licensure of corporations and business firms that engage in 
the practice of engineering or land surveying shall expire on the last day of the 
month of June following their issuance or renewal and shall become invalid on 
that date unless renewed. All other certificates for licensure shall expire on the 
last day of the month of December next following their issuance or renewal, 
and shall become invalid on that date unless renewed. When necessary to 
protect the public health, safety, or welfare, the Board shall require any 
evidence necessary to establish the continuing competency of engineers and 
land surveyors as a condition of renewal of licenses. When the Board is 
satisfied as to the continuing competency of an applicant, it shall issue a 
renewal of the certificate upon payment by the applicant of a fee fixed by the 
Board but not to exceed seventy-five dollars ($75.00). The secretary of the 
Board shall notify by mail every person licensed under this Chapter of the date 

3 
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of expiration of the certificate, the amount of the fee required for its renewal for 
one year, and any requirement as to evidence of continued competency. The 
notice shall be mailed at least one month in advance of the expiration date of 
the certificate. Renewal shall be effected at any time during the month 
immediately following the month of expiration, by payment to the secretary of 
the Board of a renewal fee, as determined by the Board, which shall not exceed 
seventy-five dollars ($75.00). Failure on the part of any registrant to renew the 
certificate annually in the month immediately following the month of expira- 
tion, as required above, shall deprive the registrant of the right to practice 
until renewal has been effected. Renewal may be effected at any time during 
the first 12 months immediately following its invalidation by payment of the 
established renewal fee and a late penalty of one hundred dollars ($100.00). 
Failure of a licensee to renew the license for a period of 12 months shall require 
the individual, prior to resuming practice in North Carolina, to submit an 
application on the prescribed form, and to meet all other requirements for 
licensure as set forth in Chapter 89C. The secretary of the Board is instructed 
to remove from the official roster of engineers and land surveyors the names of 
all licensees who have not effected their renewal by the first day of the month 
immediately following the renewal period. The Board may adopt rules to 
provide for renewals in distress or hardship cases due to military service, 
prolonged illness, or prolonged absence from the State, where the applicant for 
renewal demonstrates to the Board that the applicant has maintained active 
knowledge and professional status as an engineer or land surveyor, as the case 
may be. It shall be the responsibility of each licensee to inform the Board 
promptly concerning change in address. A licensee may request and be granted 
inactive status. No inactive licensee may practice in this State unless other- 
wise exempted in this Chapter. A licensee granted inactive status shall pay 
annual renewal fees but shall not be subject to annual continuing professional 
competency requirements. A licensee granted inactive status may return to 
active status by meeting all requirements of the Board, including demonstra- 
tion of continuing professional competency as a condition of reinstatement. 
(1921, c. 1, s. 9; C.S., s. 6055(k); 1951, c. 1084, s. 1; 1953, c. 1041, s. 9; 1957, ¢. 
1060, s. 4; 1973, c. 1321; c. 1331, s. 3; 1975, c. 681, s. 1; 1979, c. 819, ss. 3, 4; 
1985, c. 373; 1998-118, s. 15; 2000-115, s. 2.) 

Effect of Amendments. — month of expiration” for “of January immedi- 
Session Laws 2000-115, s. 2, effective July 14, ately following” and for “of J anuary’; and sub- 

2000, inserted the present first sentence; sub- stituted “the month immediately following the 
stituted “All other certificates” for “Certificates” renewal period” for “February immediately fol- 
in the second sentence; near the middle of the lowing the date of their expiration.” 
section, substituted “immediately following the 

§ 89C-24. Licensure of corporations and business firms 
that engage in the practice of engineering or 
land surveying. 

A corporation or business firm may not engage in the practice of engineering 
or land surveying in this State unless it is licensed by the Board and has paid 
an application fee established by the Board in an amount not to exceed one 
hundred dollars ($100.00). A corporation or business firm is subject to the same 
duties and responsibilities as an individual licensee. Licensure of a corporation 
or business firm does not affect the requirement that all engineering or land 
surveying work done by the corporation or business firm be performed by or 
under the responsible charge of individual registrants, nor does it relieve the 
individual registrants within a corporation or business firm of their design and 
supervision responsibilities. The Board may adopt rules regulating the oper- 

4 
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ation of offices and places of business of corporations and business firms 
licensed under this section to ensure that professional engineering and land 
surveying services are performed under the supervision of licensed profes- 
sional engineers and land surveyors. 

This section applies to every corporation that is engaged in the practice of 
engineering or land surveying, regardless of when it was incorporated. A 
corporation that is not exempt from Chapter 55B of the General Statutes by 
application of G.S. 55B-15 must be incorporated under that Chapter. (1921, c. 
ta. 14; C.S.,.s. G055(p); 1951, ¢. 1084,'s.,1; 1969, c. 718; s. 18; 1975, c. 681,-s. 
1; 1993 (Reg. Sess., 1994), c. 671, s. 4; 1998-118, s. 22; 2000-115, s. 3.) 

Effect of Amendments. — 2000, added the last sentence in the first para- 
Session Laws 2000-115, s. 3, effective July 14, graph. 
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Chapter 89E. 

Geologists Licensing Act. 

§ 89E-6. Exemptions. 

OPINIONS OF ATTORNEY GENERAL aT 

Violations of Code of Professional Con- 
duct. — The North Carolina Board for Licens- 
ing of Geologists has the authority to investi- 
gate written charges that a geologist, licensed 
in North Carolina, has violated the Code of 
Professional Conduct; after such investigation, 
the Board may refuse to grant or renew, or may 
suspend or may revoke the license of any geol-. 
ogist licensed under the Act who has violated 
the Code, including a State official or employee 

performing his or her assigned duties. How- 
ever, a State official or employee who loses his 
license for violations of the Code is still exempt 
from the provisions of the Act, and thus would 
not be prevented from practicing geology for the 
State without a license should the agency de- 
cide to retain him. See opinion of Attorney 
General to Mr. Robert Upton, Board Adminis- 
trator, North Carolina Board for Licensing of 
Geologists, 1998 N.C.A.G. 17 (3/19/98). 

§ 89E-19. Disciplinary procedures. 

OPINIONS OF ATTORNEY GENERAL 

Violations of Code of Professional Con- 
duct. — The North Carolina Board for Licens- 
ing of Geologists has the authority to investi- 
gate written charges that a geologist, licensed 
in North Carolina, has violated the Code of 
Professional Conduct; after such investigation, 
the Board may refuse to grant or renew, or may 
suspend or may revoke the license of any geol- 
ogist licensed under the Act who has violated 
the Code, including a State official or employee 

performing his or her assigned duties. How- 
ever, a State official or employee who loses his 
license for violations of the Code is still exempt 
from the provisions of the Act, and thus would 
not be prevented from practicing geology for the 
State without a license should the agency de- 
cide to retain him. See opinion of Attorney 
General to Mr. Robert Upton, Board Adminis- 
trator, North Carolina Board for Licensing of 
Geologists, 1998 N.C.A.G. 17 (3/19/98). 
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Chapter 89F. 

North Carolina Soil Scientist Licensing Act. 

Sec. 
89F-6. Corporate, limited liability company, 

partnership, or sole proprietor- 
ship practice of soil science. 

§ 89F-6. Corporate, limited liability company, partner- 
ship, or sole proprietorship practice of soil 
science. 

A corporation organized under Chapter 55B of the General Statutes, a 
limited liability company organized under Chapter 57C of the General Stat- 
utes, a partnership, or a sole proprietorship may engage in the practice of soil 
science in this State. A licensed soil scientist shall be in responsible charge of 
all practice of soil science by the corporation, limited liability company, 
partnership, or sole proprietorship. (1995, c. 414, s. 1; 2000-115, s. 7.) 

Effect of Amendments. — Session Laws | nized under Chapter 57C of the General Stat- 
2000-115, s. 7, effective July 14, 2000, inserted utes” in the first sentence and inserted “limited 
“limited liability company” in the section head- _ liability company” in the second sentence. 
ing, inserted “a limited liability company orga- 
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Chapter 90. 

Medicine and Allied Occupations. 

Article 1. 

Practice of Medicine. 

Sec. 
90-12. Limited license; limited volunteer li- 

cense. 
90-14. Revocation, suspension, annulment or 

denial of license. 
90-15. License fee; salaries, fees, and expenses 

of Board. 
90-15.1. Registration every year with Board. 
90-18. Practicing without license; practicing 

defined; penalties. 

Article 1A. 

Treatment of Minors. 

Part 2. Parental or Judicial Consent for 
Abortion. 

90-21.8. Procedure for waiver of parental con- 
sent. 

Article 1B. 

Medical Malpractice Actions. 

90-21.14. First aid or emergency treatment; 
liability limitation. 

90-21.15. Emergency treatment using auto- 
mated external defibrillator; im- 
munity. 

90-21.16 through 90-21.19. [Reserved.] 

Article 5. 

North Carolina Controlled Substances 

Act. 

90-88. 
90-89. 
90-91. 
90-92. 
90-95. 

Authority to control. 
Schedule I controlled substances. 

Schedule III controlled substances. 

Schedule IV controlled substances. 

Violations; penalties. 

Article 6. 

Optometry. 

90-116. Board of Examiners in Optometry. 
90-121.2. Rules and regulations; discipline, 

Suspension, revocation and 
regrant of certificate. 

Article 8. 

Chiropractic. 

90-139. Creation and membership of Board of 
Examiners. 

90-140. Selection of chiropractic members of 
Board. 

Article 10A. 
7 

Practice of Midwifery. 

Sec. 
90-178.3. Regulation of midwifery. 

Article 16. 

Dental Hygiene Act. 

90-223. Powers and duties of Board. 

Article 36. 

Massage and Bodywork Therapy 
Practice. 

90-624. Exemptions. 

Article 37. 

Health Care Practitioner Identification. 

90-641 through 90-645. [Reserved.] 

Article 38. 

Respiratory Care Practice Act. 

Short title. 
Purpose. 

Definitions. 
North Carolina Respiratory 

Board; creation. 
Appointments and removal of Board 

members; terms and compensa- 
tion. 

Election of officers; meetings of the 
Board. 

Powers and duties of the Board. 
Licensure requirements; examination. 
Exemption from certain requirements. 
Licensure by reciprocity. 
Provisional license. 
Notification of applicant following 

evaluation of application. 
License as property of the Board; dis- 

play requirement; renewal; inac- 
tive status. 

Suspension, revocation, and refusal to 
renew a license. 

Expenses; fees. 
Requirement of license. 
Violation a misdemeanor. 
Injunctions. 

90-664. Persons and practices not affected. 
90-665. Third-party reimbursement. 
90-666 through 90-670 [Reserved.] 

90-646. 

90-647. 

90-648. 
90-649. Care 

90-650. 

90-651. 

90-652. 
90-653. 
90-654. 
90-655. 
90-656. 
90-657. 

90-658. 

90-659. 

90-660. 
90-661. 
90-662. 
90-663. 
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Article 39. Sec. 
90-673. Exemptions and limitations. 

90-674. Certification registry. 

Sec. 90-675 through 90-680. [Reserved.] 
90-671. Definitions. 
90-672. Unlawful acts; injunctive relief; exclu- 

sion. 

Safety Profession. 

ARTICLE 1. 

Practice of Medicine. 

§ 90-12. Limited license; limited volunteer license. 

(a) The Board may, whenever in its opinion the conditions of the locality 
where the applicant resides are such as to render it advisable, make any 
modifications of the requirements of G.S. 90-9, 90-10, and 90-11 as in its 
judgment the interests of the people living in that locality may demand, and 
may issue to the applicant a special license, to be entitled a “Limited License,” 
authorizing the holder of the limited license to practice medicine and surgery 
within the limits only of the districts specifically described therein. A resident’s 
training license shall expire at the time its holder ceases to be a resident in the 
training program or obtains any other license to practice medicine issued by 
the Board. The holder of the limited license practicing medicine or surgery 
beyond the boundaries of the districts as laid down in said license shall be 

ilty of a Class 3 misdemeanor, and upon conviction shall only be fined not 
ess than twenty-five dollars ($25.00) nor more than fifty dollars ($50.00) for 
each and every offense; and the Board may revoke the limited license, in its 
discretion, after due notice. 

(b) As used in subsection (a) of this section: 
(1) “Limited license” includes a resident’s training license. 
(2) “Resident training license” means a license to practice in a medical 

education and training program, approved by the Board, for the 
purpose of education or training. 

(c) The Board shall issue to an applicant a special license to be entitled a 
“Limited Volunteer License,” authorizing the holder of the limited license to 
practice medicine and surgery only at clinics which specialize in the treatment 
of indigent patients. The holder of a limited license issued pursuant to this 
subsection may not receive compensation for services rendered at clinics 
specializing in the care of indigent patients. The Board shall issue a limited 
license under this subsection to an applicant who: 

(1) Has a license to practice medicine and surgery in another state; 
(2) Produces a letter from the state of licensure indicating the applicant is 

in good standing; and 
(3) Is authorized to treat personnel enlisted in the United States armed 

services or veterans. 
The Board shall issue a limited license under this subsection within 30 days 
after an applicant provides the Board with information satisfying the require- 
ments of this subsection. 

The holder of a limited license issued pursuant to this subsection who 
practices medicine or surgery at places other than clinics which specialize in 
the treatment of indigent patients shall be guilty of a Class 3 misdemeanor 
and, upon conviction, shall only be fined not less than twenty-five dollars 
($25.00) nor more than fifty dollars ($50.00) for each and every offense; and the 
Board may revoke the limited license, in its discretion, after due notice. 

(d) The Board may issue a “Limited Volunteer License” as authorized in 
subsection (c) of this section to an applicant who is a retired physician and has 
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allowed his or her license to practice medicine and surgery in this State or 
another state to become inactive. Physicians holding a “Limited Volunteer 
License” under this subsection shall comply with the continuing medical 
education requirements adopted by the Board. (1909, c. 218, s. 1; C.S., s. 6616; 
1967, c. 691, s. 42; 1981, c. 573, s. 8; 1993, c. 539, s. 614; 1994, Ex. Sess., c. 24, 
s. 14(c); 1995, c. 405, s. 3; 1995 (Reg. Sess., 1996), c. 634, s. 2; 2000-5, s. 1.) 

Effect of Amendments. — Session Laws 

2000-5, s. 1, effective June 6, 2000, added 

subsection (d). 

§ 90-14. Revocation, suspension, annulment or denial of 
license. 

(a) The Board shall have the power to deny, annul, suspend, or revoke a 
license, or other authority to practice medicine in this State, issued by the 
Board to any person who has been found by the Board to have committed any 
of the following acts or conduct, or for any of the following reasons: 

(1) Immoral or dishonorable conduct. 
(2) Producing or attempting to produce an abortion contrary to law. 
(3) Made false statements or representations to the Board, or who has 

willfully concealed from the Board material information in connection 
with an application for a license. 

(4) Repealed by Session Laws 1977, c. 838, s. 3. 
(5) Being unable to practice medicine with reasonable skill and safety to 

patients by reason of illness, drunkenness, excessive use of alcohol, 
drugs, chemicals, or any other type of material or by reason of any 
physical or mental abnormality. The Board is empowered and autho- 
rized to require a physician licensed by it to submit to a mental or 
physical examination by physicians designated by the Board before or 
after charges may be presented against the physician, and the results 
of the examination shall be admissible in evidence in a hearing before 
the Board. 

(6) Unprofessional conduct, including, but not limited to, departure from, 
or the failure to conform to, the standards of acceptable and prevailing 
medical practice, or the ethics of the medical profession, irrespective 
of whether or not a patient is injured thereby, or the committing of any 
act contrary to honesty, justice, or good morals, whether the same is 
committed in the course of the physician’s practice or otherwise, and 
whether committed within or without North Carolina. The Board 
shall not revoke the license of or deny a license to a person solely 
because of that person’s practice of a therapy that is experimental, 
nontraditional, or that departs from acceptable and prevailing medi- 
cal practices unless, by competent evidence, the Board can establish 
that the treatment has a safety risk greater than the prevailing 
treatment or that the treatment is generally not effective. 

(7) Conviction in any court of a crime involving moral turpitude, or the 
violation of a law involving the practice of medicine, or a conviction of 
a felony; provided that a felony conviction shall be treated as provided 
in subsection (c) of this section. 

(8) By false representations has obtained or attempted to obtain practice, 
money or anything of value. 

(9) Has advertised or publicly professed to treat human ailments under a 
system or school of treatment or practice other than that for which the 
physician has been educated. 

(10) Adjudication of mental incompetency, which shall automatically 
suspend a license unless the Board orders otherwise. 
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(11) Lack of professional competence to practice medicine with a reason- 
able degree of skill and safety for patients. In this connection the 
Board may consider repeated acts of a physician indicating the 
physician’s failure to properly treat a patient. The Board may, upon 
reasonable grounds, require a physician to submit to inquiries or 
examinations, written or oral, by members of the Board or by other 
physicians licensed to practice medicine in this State, as the Board 
deems necessary to determine the professional qualifications of such 
licensee. 

(12) Promotion of the sale of drugs, devices, appliances or goods for a 
patient, or providing services to a patient, in such a manner as to 
exploit the patient, and upon a finding of the exploitation, the Board 
may order restitution be made to the payer of the bill, whether the 
patient or the insurer, by the physician; provided that a determination 
of the amount of restitution shall be based on credible testimony in 
the record. 

(13) Having a license to practice medicine or the authority to practice 
medicine revoked, suspended, restricted, or acted against or having a 
license to practice medicine denied by the licensing authority of any 
jurisdiction. For purposes of this subdivision, the licensing authority’s 
acceptance of a license to practice medicine voluntarily relinquished 
by a physician or relinquished by stipulation, consent order, or other 
settlement in response to or in anticipation of the filing of adminis- 
trative charges against the physician’s license, is an action against a 
license to practice medicine. 

(14) The failure to respond, within a reasonable period of time and in a 
_ reasonable manner as determined by the Board, to inquiries from the 

Board concerning any matter affecting the license to practice medi- 
cine. 

(15) The failure to complete an amount not to exceed 150 hours of 
continuing medical education during any three consecutive calendar 
years pursuant to rules adopted by the Board. 

For any of the foregoing reasons, the Board may deny the issuance of a 
license to an applicant or revoke a license issued to a physician, may suspend 
such a license for a period of time, and may impose conditions upon the 
continued practice after such period of suspension as the Board may deem 
advisable, may limit the accused physician’s practice of medicine with respect 
to the extent, nature or location of the physician’s practice as the Board deems 
advisable. The Board may, in its discretion and upon such terms and conditions 
and for such period of time as it may prescribe, restore a license so revoked or 
rescinded, except that no license that has been revoked shall be restored for a 
period of two years following the date of revocation. 

(b) The Board shall refer to the State Medical Society Physician Health and 
Effectiveness Committee all physicians whose health and effectiveness have 
been significantly impaired by alcohol, drug addiction or mental illness. 

(c) A felony conviction shall result in the automatic revocation of a license 
issued by the Board, unless the Board orders otherwise or receives a request 
for a hearing from the person within 60 days of receiving notice from the 
Board, after the conviction, of the provisions of this subsection. If the Board 
receives a timely request for a hearing in such a case, the provisions of G.S. 
90-14.2 shall be followed. 

(d) The Board and its members and staff may release confidential or 
nonpublic information to any health care licensure board in this State or 
another state about the issuance, denial, annulment, suspension, or revocation 
of a license, or the voluntary surrender of a license by a Board-licensed 
physician, including the reasons for the action, or an investigative report made 
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by the Board. The Board shall notify the physician within 60 days after the 
information is transmitted. A summary of the information that is being 
transmitted shall be furnished to the physician. If the physician requests, in 
writing, within 30 days after being notified that such mformation has been 
transmitted, he shall be furnished a copy of all information so transmitted. The 
notice or copies of the information shall not be provided if the information 
relates to an ongoing criminal investigation by any law-enforcement agency, or 
authorized Department of Health and Human Services personnel with enforce- 
ment or investigative responsibilities. 

(e) The Board and its members and staff shall not be held liable in any civil 
or criminal proceeding for exercising, in good faith, the powers and duties 
authorized by law. reat 

(f) A person, partnership, firm, corporation, association, authority, or other 
entity acting in good faith without fraud or malice shall be immune from civil 
liability for (i) reporting or investigating the acts or omissions of a licensee or 
applicant that violate the provisions of subsection (a) of this section or any 
other provision of law relating to the fitness of a licensee or applicant to 
practice medicine and (ii) initiating or conducting proceedings against a 
licensee or applicant if a complaint is made or action is taken in good faith 
without fraud or malice. A person shall not be held liable in any civil 
proceeding for testifying before the Board in good faith and without fraud or 
malice in any proceeding involving a violation of subsection (a) of this section 
or any other law relating to the fitness of an applicant or licensee to practice 
medicine, or for making a recommendation to the Board in the nature of peer 
review, in good faith and without fraud and malice. (C.S., s. 6618; 1921, c. 47, 
s. 4; Ex. Sess. 1921, c. 44, s. 6; 1933, c. 32; 1953, c. 1248, s. 2; 1969, c. 612, s. 
4; c. 929, s. 6; 1975, c. 690, s. 4; 1977, c. 838, s. 3; 1981, c. 573, ss. 9, 10; 1987, 
c. 859, ss. 6-10; 1993, c. 241, s. 1; 1995, c. 405, s. 4; 1997-448, s. 11A.118(a); 
1997-481, s. 1; 2000-184, s. 5.) 

Effect of Amendments. — Session Laws 

2000-184, s. 5, effective August 2, 2000, added 
subsection (f). 

§ 90-15. License fee; salaries, fees, and expenses of Board. 

Each applicant for a license by examination shall pay to the North Carolina 
Medical Board a fee which shall be prescribed by the Board in an amount not 
exceeding the sum of four hundred dollars ($400.00) plus the cost of test 
materials before being admitted to the examination. Whenever a license is 
granted without examination, as authorized in G.S. 90-13, the applicant shall 
pay to the Board a fee in an amount to be prescribed by the Board not in excess 
of two hundred fifty dollars ($250.00). Whenever a limited license is granted as 
provided in G.S. 90-12, the applicant shall pay to the Board a fee not to exceed 
one hundred fifty dollars ($150.00), except where a limited license to practice 
in a medical education and training program approved by the Board for the 
purpose of education or training is granted, the applicant shall pay a fee of 
twenty-five dollars ($25.00), and where a limited license to practice medicine 
and surgery only at clinics that specialize in the treatment of indigent patients 
is granted, the applicant shall not pay a fee. A fee of twenty-five dollars 
($25.00) shall be paid for the issuance of a duplicate license. All fees shall be 
paid in advance to the North Carolina Medical Board, to be held in a fund for 
the use of the Board. The compensation and expenses of the members and 
officers of the Board and all expenses proper and necessary in the opinion of 
the Board to the discharge of its duties under and to enforce the laws 
regulating the practice of medicine or surgery shall be paid out of the fund, 
upon the warrant of the Board. The per diem compensation of Board members 
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shall not exceed two hundred dollars ($200.00) per day per member for time 
spent in the performance and discharge of duties as a member. Any 
unexpended sum or sums of money remaining in the treasury of the Board at 
the expiration of the terms of office of the members of the Board shall be paid 
over to their successors in office. 

For the initial and annual registration of an assistant to a physician, the 
Board may require the payment of a fee not to exceed a reasonable amount. 
(1858-9, c. 258, s. 18; Code, s. 3130; Rev., s. 4501; 1913, c. 20, ss. 4, 5; C.S., s. 
6619; 1921, c. 47, s. 5; Ex. Sess. 1921, c. 44, s. 7; 1953, c. 187; 1969, c. 929, s. 
4;.1971, c. 817, s. 2; c. 1150, s. 5; 1977, c. 838, s. 4; 1979, c. 196, s. 1; 1981, c. 
573, s. 15; 1983 (Reg. Sess., 1984), c. 1063, s. 1; 1985, c. 362, ss. 1-3; 1987, c. 
859, ss. 13, 14; 1993 (Reg. Sess., 1994), c. 566, s. 2; 1995, c. 94, s. 15; c. 509, s. 
37; 2000-5, s. 2.) 

Effect of Amendments. — Session Laws’ where a ...pay a fee” to the end of the third 
2000-5, s. 2, effective June 6, 2000, added “and sentence in the first paragraph. 

§ 90-15.1. Registration every year with Board. 

Every person licensed to practice medicine by the North Carolina Medical 
Board shall register annually with the Board within 30 days of the person’s 
birthday. A person who registers with the Board shall report to the Board the 
person’s name and office and residence address and any other information 
required by the Board, and shall pay a registration fee fixed by the Board not 
in excess of one hundred dollars ($100.00). A physician who is not actively 
engaged in the practice of medicine in North Carolina and who does not wish 
to register the license may direct the Board to place the license on inactive 
status. For purposes of annual registration, the Board shall use a simplified 
registration form which allows registrants to confirm information on file with 
the Board. A physician who fails to register as required by this section shall 
pay an additional fee of twenty dollars ($20.00) to the Board. The license of any 
physician who fails to register and who remains unregistered for a period of 30 
days after certified notice of the failure is automatically inactive. Except as 
provided in G.S. 90-12(d), a person whose license is inactive shall not practice 
medicine in North Carolina nor be required to pay the annual registration fee. 
Upon payment of all accumulated fees and penalties, the license of the 
physician may be reinstated, subject to the Board requiring the physician to 
appear before the Board for an interview and to comply with other licensing 
requirements. The penalty may not exceed the maximum fee for a license 
under G.S. 90-138. (1957, c. 597; 1969, c. 929, s. 5; 1979, c. 196, s. 2; 1983 (Reg. 
Sess., 1984), c. 1063, s. 2; 1987, c. 859, s. 12; 1993 (Reg. Sess., 1994), c. 566, s. 
1; 1995, c. 94, s. 16; 1995 (Reg. Sess., 1996), c. 634, s. 1(a); 1997-481, s. 3; 
2000-5, s. 3.) 

Effect of Amendments. — Session Laws “Except as provided in G.S. 90-12(d)” to the 
2000-5, s. 3, effective June 6, 2000, added beginning of the seventh sentence. 

§ 90-18. Practicing without license; practicing defined; 
penalties. 

(a) No person shall practice medicine or surgery, or any of the branches 
thereof, nor in any case prescribe for the cure of diseases unless the person 
shall have been first licensed and registered so to do in the manner provided in 
this Article, and if any person shall practice medicine or surgery without being 
duly licensed and registered, as provided in this Article, the person shall not be 
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allowed to maintain any action to collect any fee for such services. The person 
so practicing without license shall be guilty of a Class 1 misdemeanor. 

(b) Any person shall be regarded as practicing medicine or surgery within 
the meaning of this Article who shall diagnose or attempt to diagnose, treat or 
attempt to treat, operate or attempt to operate on, or prescribe for or 
administer to, or profess to treat any human ailment, physical or mental, or 
any physical injury to or deformity of another person. A person who resides in 
any state and who, by use of any electronic or other mediums, performs any of 
the acts described in this subsection shall be regarded as practicing medicine 
or surgery and shall be subject to the provisions of this Article and appropriate 
regulation by the North Carolina Medical Board. 

(c) The following shall not constitute practicing medicine or surgery as 
defined in subsection (b) of this section: 

(1) The administration of domestic or family remedies in cases of emer- 
gency. 

(2) The practice of dentistry by any legally licensed dentist engaged in the 
practice of dentistry and dental surgery. 

(3) The practice of pharmacy by any legally licensed pharmacist engaged 
in the practice of pharmacy. 

(3a) The provision of drug therapy management by a licensed pharmacist 
engaged in the practice of pharmacy pursuant to an agreement that is 
physician, pharmacist, patient, and disease specific when performed 
in accordance with rules and rules developed by a joint subcommittee 
of the North Carolina Medical Board and the North Carolina Board of 
Pharmacy and approved by both Boards. Drug therapy management 
shall be defined as: (i) the implementation of predetermined drug 
therapy which includes diagnosis and product selection by the pa- 
tient’s physician; (ii) modification of prescribed drug dosages, dosage 
forms, and dosage schedules; and (iii) ordering tests; (i), (ii), and (iii) 
shall be pursuant to an agreement that is physician, pharmacist, 
patient, and disease specific. 

(4) The practice of medicine and surgery by any surgeon or physician of 
the United States army, navy, or public health service in the discharge 
of his official duties. 

(5) The treatment of the sick or suffering by mental or spiritual means 
without the use of any drugs or other material means. 

(6) The practice of optometry by any legally licensed optometrist engaged 
in the practice of optometry. 

(7) The practice of midwifery as defined in G.S. 90-178.2. 
(8) The practice of chiropody by any legally licensed chiropodist when 

engaged in the practice of chiropody, and without the use of any drug. 
(9) The practice of osteopathy by any legally licensed osteopath when 

enone a practice of osteopathy as defined by law, and especially 

(10) The practice of chiropractic by any legally licensed chiropractor when 
engaged in the practice of chiropractic as defined by law, and without 
the use of any drug or surgery. 

(11) The practice of medicine or surgery by any nonregistered reputable 
physician or surgeon who comes into this State, either in person or by 
use of any electronic or other mediums, on an irregular basis, to 
consult with a resident registered physician or to consult with 
personnel at a medical school about educational or medical training. 
This proviso shall not apply to physicians resident in a neighboring 
state and regularly practicing in this State. 

(12) Any person practicing radiology as hereinafter defined shall be 
deemed to be engaged in the practice of medicine within the meaning 
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of this Article. “Radiology” shall be defined as, that method of medical 
practice in which demonstration and examination of the normal and 
abnormal structures, parts or functions of the human body are made 
by use of X ray. Any person shall be regarded as engaged in the 
practice of radiology who makes or offers to make, for a consideration, 
a demonstration or examination of a human being or a part or parts 
of a human body by means of fluoroscopic exhibition or by the shadow 
imagery registered with photographic materials and the use of X rays; 
or holds himself out to diagnose or able to make or makes any 
interpretation or explanation by word of mouth, writing or otherwise 
of the meaning of such fluoroscopic or registered shadow imagery of 
any part of the human body by use of X rays; or who treats any disease 
or condition of the human body by the application of X rays or radium. 
Nothing in this subdivision shall prevent the practice of radiology by 
any person licensed under the provisions of Articles 2, 7, 8, and 12A of 
this Chapter. 

(13) The performance of any medical acts, tasks, and functions by a 
licensed physician assistant at the direction or under the supervision 
of a physician in accordance with rules adopted by the Board. This 
subdivision shall not limit or prevent any physician from delegating to 
a qualified person any acts, tasks, and functions that are otherwise 
permitted by law or established by custom. The Board shall authorize 
physician assistants licensed in this State or another state to perform 
specific medical acts, tasks, and functions during a disaster. 

(14) The practice of nursing by a registered nurse engaged in the practice 
of nursing and the performance of acts otherwise constituting medical 
practice by a registered nurse when performed in accordance with 
rules and regulations developed by a joint subcommittee of the North 
Carolina Medical Board and the Board of Nursing and adopted by 
both boards. 

(15) The practice of dietetics/nutrition by a licensed dietitian/nutritionist 
under the provisions of Article 25 of this Chapter. 

(16) The practice of acupuncture by a licensed acupuncturist in accor- 
dance with the provisions of Article 30 of this Chapter. 

(17) The use of an automated external defibrillator as provided in G.S. 
90-21.15. (1858-9, c. 258, s. 2; Code, s. 3122; 1885, c. 117, s. 2; c. 261; 
1889, c. 181, ss. 1, 2; Rev., ss. 3645, 4502; C.S., s. 6622; 1921, c. 47, s. 
7; Ex. Sess. 1921, c. 44, s. 8; 1941, c. 163; 1967, c. 263, s. 1; 1969, c. 612, 
BO ICh 929, 15.23" ol Sindy Co Ok (ot Se ele. $LiIDOaS sO 19356. 92-0s, abe 1933, 
c. 897, s. 2; 1993, c. 303, s. 2; c. 539, s. 615; 1994, Ex. Sess., c. 24, s. 
14(c); 1995, c. 94, ss. 18, 19; 1997-511, s. 4; 1997-514, s. 1; 1999-290, 
s. 2; 2000-1138, s. 2.) 

Effect of Amendments. — arising on or after that date, added subdivision 
Session Laws 2000-113, s. 2, effective October  (c)(17). 

1, 2000, and applicable to causes of action 

A 

CASE NOTES 

General Consideration. 

I. GENERAL CONSIDERATION. ment that her complaint established, as a mat- 
ter of law, the unauthorized practice of medi- 

Nurse. — In case where nurse sufficiently _ cine by plaintiff under this section. Deerman v. 
alleged that she was discharged for complying Beverly Cal. Corp., 185 N.C. App. 1, 518 S.E.2d 
with minimum requirements of the practice of 804 (1999). 
nursing, court disagreed with defendant’s argu- Applied in Formyduval v. Bunn, — N.C. 
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App. —, 530 S.E.2d 96, 2000 N.C. App. LEXIS 
622 (2000). 

§ 90-18.1. Limitations on physician assistants. 

CASE NOTES 

Applied in Whitaker v. Akers, — N.C. App. 
—, 527 S.E.2d 721, 2000 N.C. App. LEXIS 315 
(2000). 

§ 90-18.2. Limitations on nurse practitioners. 

OPINIONS OF ATTORNEY GENERAL 

It is unlawful for certified registered Honorable James S. Forrester, M.D. North 
nurse anesthetists (CRNAs) to provide an- Carolina General Assembly, 1998 N.C.A.G. 58 
esthesia care without physician supervi- (12/31/98). 
sion. See opinion of Attorney General to The 

ARTICLE 1A. 

Treatment of Minors. 

Part 2. Parental or Jitataiel Consent for Abortion. 

§ 90-21.7. Parental consent required. 

Legal Periodicals. — 
For a note on minors’ rights vis-a-vis abor- 

tion, see 1999 Duke L.J. 297. 

§ 90-21.8. Procedure for waiver of parental consent. 

(a) The requirements and procedures under Part 2 of this Article are 
available and apply to unemancipated minors seeking treatment in this State. 

(b) The court shall ensure that the minor or her guardian ad litem is given 
assistance in preparing and filing the petition and shall ensure that the 
minor’s identity is kept confidential. 

(c) (Effective until July 1, 2001) The minor may participate in proceed- 
ings in the court on her own behalf or through a guardian ad litem. The court 
shall advise her that she has a right to court appointed counsel and shall 
provide her with counsel upon her request. 

(c) (Effective July 1, 2001) The minor may participate in proceedings in 
the court on her own behalf or through a guardian ad litem. The court shall 
advise her that she has a right to appointed counsel, and counsel shall be 
provided upon her request in accordance with rules adopted by the Office of 
Indigent Defense Services. 
(d) Court proceedings under this section shall be confidential and shall be 

given precedence over other pending matters necessary to ensure that the 
court may reach a decision promptly. In no case shall the court fail to rule 
within seven days of the time of filing the application. This time limitation may 
be extended at the request of the minor. At the hearing, the court shall hear 
evidence relating to the emotional development, maturity, intellect, and 
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understanding of the minor; the nature, possible consequences, and alterna- 
tives to the abortion; and any other evidence that the court may find useful in 
determining whether the parental consent requirement shall be waived. 

(e) The parental consent requirement shall be waived if the court finds: 
(1) That the minor is mature and well-informed enough to make the 

abortion decision on her own; or 
(2) That it would be in the minor’s best interests that parental consent not 

be required; or 
(3) That the minor is a victim of rape or of felonious incest under G.S. 

14-178. 
(f) The court shall make written findings of fact and conclusions of law 

supporting its decision and shall order that a confidential record of the 
evidence be maintained. If the court finds that the minor has been a victim of 
incest, whether felonious or misdemeanor, it shall advise the Director of the 
Department of Social Services of its findings for further action pursuant to 
Article 3 of Chapter 7B of the General Statutes. 

(g) If the female petitioner so requests in her petition, no summons or other 
notice may be served upon the parents, guardian, or custodian of the minor 
female. 

(h) The minor may appeal an order issued in accordance with this section. 
The appeal shall be a de novo hearing in superior court. The notice of appeal 
shall be filed within 24 hours from the date of issuance of the district court 
order. The de novo hearing may be held out of district and out of session and 
shall be held as soon as possible within seven days of the filing of the notice of 
appeal. The record of the de novo hearing is a confidential record and shall not 
be open for general public inspection. The Chief Justice of the North Carolina 
Supreme Court shall adopt rules necessary to implement this subsection. 

(i) No court costs shall be required of any minor who avails herself of the 
procedures provided by this section. (1995, c. 462, s. 1; 1998-202, s. 13(u); 
2000-144, s. 35.) 

Subsection (c) Set Out Twice. — The first Effect of Amendments. — 
version of subsection (c) set out above is effec- Session Laws 2000-144, s. 35, effective July 
tive until July 1, 2001. The second version of 1, 2001, substituted “appointed counsel, and 
subsection (c) set out above is effective July 1, counsel shall be provided upon her request in 
2001. accordance with rules adopted by the Office of 

Cross References. — For the Indigent De- Indigent Defense Services” for “court appointed 
fense Services Act, see Chapter 7A, Subchapter counsel and shall provide her with counsel 
IX, Article 39B. upon her request” in subsection (c). 

ARTICLE 1B. 

Medical Malpractice Actions. 

§ 90-21.11. Definitions. 

CASE NOTES 

No Professional Relationship. — match or a lighted cigarette upon herself while 
Because the observance and supervision of in a designated smoking room did not involve 

the plaintiff when she smoked in the desig- matters of medical science, such behaviors are 
nated smoking area did not constitute an occu- properly applied to the standards of ordinary 
pation involving specialized knowledge or skill, negligence, and the requirements of Civil Pro- 
and preventing the patient from dropping a _ cedure Rule 9(j), concerning a claim for medical 
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malpractice, did not apply. Taylor v. Vencor, 
Inc., — N.C. App. —, 525 S.E.2d 201, 2000 N.C. 
App. LEXIS 62 (2000). 
Applied in Brisson v. Kathy A. Santoriello, 

M.D., P.A., 351 N.C. 589, 528 S.E.2d 568 (2000). 

2000 INTERIM SUPPLEMENT §90-21.14 

Cited in Formyduval v. Bunn, — N.C. App. 
—, 530 S.E.2d 96, 2000 N.C. App. LEXIS 622 
(2000); Hylton ~ Koontz, — N.C. App. —, 530 
S.E.2d 108, 2000 N.C. App. LEXIS 629 (2000). 

§ 90-21.12. Standard of health care. 

CASE NOTES 

Testimony as to National Standard. — 
Expert witness’s testimony that, in his opinion, 
defendant doctor met the highest standard of 
care found anywhere in the United States met 
the requirements of this section, although he 
did not testify that he was familiar with the 
local standard. Marley v. Graper, 135 N.C. App. 
423, 521 S.E.2d 129 (1999). 

Specialists May Be Disqualified from 
Testifying against General Practitioner by 
Rule 702. — All three of the plaintiff’s wit- 
nesses were disqualified from testifying against 
the defendant, a general practitioner, pursuant 

to this rule, regardless of whether they were 
more highly qualified, because they were spe- 
cialists as that term is used in the statute—one 
was board certified in oncology; another, in 
emergency medicine and family practice; and 
the third held himself out as a specialist in 
emergency medicine; consequently, the defen- 
dant’s motion for a directed verdict was prop- 
erly granted. Formyduval v. Bunn, — N.C. App. 
—, 530 S.E.2d 96, 2000 N.C. App. LEXIS 622 
(2000). 
Applied in Brisson v. Kathy A. Santoriello, 

M.D., P.A., 351 N.C. 589, 528 S.E.2d 568 (2000). 

§ 90-21.13. Informed consent to health care treatment or 
procedure. 

CASE NOTES 

Subdivision (a)(2) establishes an objec- 
tive standard, etc. 
Under subdivision (a)(2), physicians must 

indicate the status and risk of a procedure but 
need not inform patients in every instance that 
a procedure is experimental in nature. Osburn 
v. Danek Medical, Inc., 185 N.C. App. 234, 520 
S.E.2d 88 (1999), cert. denied, 351 N.C. 359, 
530 S.E.2d 54 (2000). 
Consent As to Experimental Devices. — 

Contrary to appellant’s assertions, the trial 

court’s instructions satisfied the requirements 
of this section and alerted the jury that evi- 
dence of the investigational or experimental 
status of the devices inserted in his back was 
properly considered in its resolution of the 
issue of the defendant’s negligence. Osburn v. 
Danek Medical, Inc., 185 N.C. App. 234, 520 
S.E.2d 88 (1999), cert. denied, 351 N.C. 359, 
530 S.E.2d 54 (2000). 

§ 90-21.14. First aid or emergency treatment; liability lim- 
itation. 

(a) Any person, including a volunteer medical or health care provider at a 
facility of a local health department as defined in G.S. 130A-2 or at a nonprofit 
community health center or a volunteer member of a rescue squad, who 
recelves no compensation for his services as an emergency medical care 
provider, who renders first aid or emergency health care treatment to a person 
who is unconscious, ill or injured, 

(1) When the reasonably apparent circumstances require prompt deci- 
sions and actions in medical or other health care, and 

(2) When the necessity of immediate health care treatment is so reason- 
ably apparent that any delay in the rendering of the treatment would 
seriously worsen the physical condition or endanger the life of the 
person, 

shall not be liable for damages for injuries alleged to have been sustained by 
the person or for damages for the death of the person alleged to have occurred 
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by reason of an act or omission in the rendering of the treatment unless it is 
established that the injuries were or the death was caused by gross negligence, 
wanton conduct or intentional wrongdoing on the part of the person rendering 
the treatment. 

(al)(1) Any volunteer medical or health care provider at a facility of a local 
health department or at a nonprofit community health center, 

(2) Any volunteer medical or health care provider rendering services to a 
patient referred by a local health department as defined in G:S. 
130A-2(5) or nonprofit community health center at the provider’s 
place of employment, 

(3) Any volunteer medical or health care provider serving as medical 
director of an emergency medical services (EMS) agency, [or] 

(4) Any retired physician holding a “Limited Volunteer License” under 
G.S. 90-12(d), 

who receives no compensation for medical services or other related services 
rendered at the facility, center, agency, or clinic, or who neither charges nor 
receives a fee for medical services rendered to the patient referred by a local 
health department or nonprofit community health center at the provider’s 
place of employment shall not be liable for damages for injuries or death 
alleged to have occurred by reason of an act or omission in the rendering of the 
services unless it is established that the injuries or death were caused by gross 
negligence, wanton conduct, or intentional wrongdoing on the part of the 
person rendering the services. The local health department facility, nonprofit 
community health center, or agency shall use due care in the selection of 
volunteer medical or health care providers, and this subsection shall not 
excuse the health department facility, community health center, or agency for 
the failure of the volunteer medical or health care provider to use ordinary care 
in the provision of medical services to its patients. 

(b) Nothing in this section shall be deemed or construed to relieve any 
person from liability for damages for injury or death caused by an act or 
omission on the part of such person while rendering health care services in the 
normal and ordinary course of his business or profession. Services provided by 
a volunteer health care provider who receives no compensation for his services 
and who renders first aid or emergency treatment to members of athletic teams 
are deemed not to be in the normal and ordinary course of the volunteer health 
care provider’s business or profession. Services provided by a medical or health 
care provider who receives no compensation for his services and who volun- 
tarily renders such services at facilities of local health departments as defined 
in G.S. 130A-2 or at a nonprofit community health center, or as a volunteer 
medical director of an emergency medical services (EMS) agency, are deemed 
not to be in the normal and ordinary course of the volunteer medical or health 
care provider’s business or profession. 

(c) In the event of any conflict between the provisions of this section and 
those of G.S. 20-166(d), the provisions of G.S. 20-166(d) shall control and 
continue in full force and effect. (1975, 2nd Sess., c. 977, s. 4; 1985, c. 611, s. 2; 
1989, cc. 498, 655; 1991, c. 655, s. 1; 1998, c. 489, s. 1; 1995, c. 85, s. 1; 2000-5, 
s. 4.) 

Effect of Amendments. — Session Laws “agency, or clinic or” for “or agency or” following 
2000-5, s. 4, effective June 6, 2000, in subsec- subdivision (al)(4) and made minor punctua- 
tion (al), added subdivision (a1)(4), substituted tion changes. 
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§ 90-21.15. Emergency treatment using automated exter- 
nal defibrillator; immunity. 

(a) It is the intent of the General Assembly that, when used in accordance 
with this section, an automated external defibrillator may be used during an 
emergency for the purpose of attempting to save the life of another person who 
is in or who appears to be in cardiac arrest. 

(b) For purposes of this section: 
(1) “Automated external defibrillator” means a device, heart monitor, and 

defibrillator that meets all of the following requirements: 
a. The device has received approval from the United States Food and 

Drug Administration of its premarket notification filed pursuant 
to 21 U.S.C. § 360(k), as amended. 

b. The device is capable of recognizing the presence or absence of 
ventricular fibrillation or rapid ventricular tachycardia and is 
capable of determining, without intervention by an operator, 
whether defibrillation should be performed. 

c. Upon determining that defibrillation should be performed, the 
device automatically charges and requests delivery of, or delivers, 
an electrical impulse to an individual’s heart. 

(2) “Person” means an individual, corporation, limited liability company, 
partnership, association, unit of government, or other legal entity. 

(3) “Training” means a nationally recognized course or training program 
in cardiopulmonary resuscitation (CPR) and automated external 
defibrillator use including the programs approved and provided by 
the: 
a. American Heart Association. 
b. American Red Cross. 

(c) The use of an automated external defibrillator when used to attempt to 
save or to save a life shall constitute “first-aid or emergency health care 
treatment” under G.S. 90-21.14(a). 

(d) The person who provides the cardiopulmonary resuscitation and auto- 
mated external defibrillator training to a person using an automated external 
defibrillator, the person responsible for the site where the automated external 
defibrillator is located when the person has provided for a program of training, 
and a North Carolina licensed physician writing a prescription without 
compensation for an automated external defibrillator whether or not required 
by any federal or state law, shall be immune from civil liability arising from the 
use of an automated external defibrillator used in accordance with subsection 
(c) of this section. 

(e) The immunity from civil liability otherwise existing under law shall not 
be diminished by the provisions of this section. 

(f) Nothing in this section requires the purchase, placement, or use of 
automated external defibrillators by any person, entity, or agency of State, 
county, or local government. Nothing in this section applies to a product’s 
liability claim against a manufacturer or seller as defined in G.S. 99B-1. 

(g) In order to enhance public health and safety, a seller of an automated 
external defibrillator shall notify the North Carolina Department of Health 
and Human Services, Division of Facilities Services, Office of Emergency 
Medical Services of the existence, location, and type of automated external 
defibrillator. (2000-113, s. 1.) 

Editor’s Note. — Session Laws 2000-118, s. and applicable to causes of action arising on or 
3, makes the section effective October 1, 2000, after that date. 
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§§ 90-21.16 through 90-21.19: Reserved for future codification pur- 
poses. 

ARTICLE 1D. 

Peer Review. 

§ 90-21.22. Peer review agreements. 

CASE NOTES 

Legislature Intended A Broad Privilege. 
— Nonpublic documents in the possession of 
defendant/hospital, pertaining to defen- 
dant/doctor’s participation in a physician’s im- 
pairment treatment program, were privileged; 
the Legislature intended to create a broader 
privilege to information in this section than in 
peer review statutes such as § 1381E-95. 
Sharpe v. Worland, — N.C. App. —, 527 S.E.2d 
75, 2000 N.C. App. LEXIS 269 (2000). 
Order Affecting Substantial Rights Is 

Immediately Reviewable. — When a party 
asserts a statutory privilege, such as that set 

out by subsection (e) of this section, which 
directly relates to a matter to be disclosed 
under an interlocutory discovery order, and 
where the assertion is not otherwise frivolous 
or insubstantial, the challenged order affects a 
substantial right under §§ 1-277(a) and 7A- 
27(d)(1) and is immediately reviewable; to the 
extent that cases like Kaplan v. Prolife Action 
League of Greensboro, 123 N.C.App. 677, 474 
S.E.2d 408 (1996) differ, they are overruled. 
Sharpe v. Worland, 351 N.C. 159, 522 S.E.2d 
577 (1999). 

§ 90-21.22A. Medical review committees. 

CASE NOTES 

Cited in Sharpe v. Worland, — N.C. App. —, 
527 S.E.2d 75, 2000 N.C. App. LEXIS 269 
(2000). 

ARTICLE 2. 

Dentistry. 

§ 90-48. Rules and regulations of Board; violation a mis- 
demeanor. 

CASE NOTES 

Cited in Sharpe v. Worland, — N.C. App. —, 
527 S.E.2d 75, 2000 N.C. App. LEXIS 269 
(2000). 

§ 90-48.2. Board agreements with special peer review or- 
ganizations for impaired dentists. 

CASE NOTES 

Stated in Sharpe v. Worland, — N.C. App. —, 
527 S.E.2d 75, 2000 N.C. App. LEXIS 269 
(2000). 
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ARTICLE 2A. 

Dental Peer Review Protection Act. 

§ 90-48.10. Confidentiality of review organization’s pro- 
ceedings and records. 

CASE NOTES 

Stated in Sharpe v. Worland, — N.C. App. —, 
527 S.E.2d 75, 2000 N.C. App. LEXIS 269. 

(2000). 

ARTICLE 4A. 

North Carolina Pharmacy Practice Act. 

§ 90-85.41. Board agreements with special peer review 
organizations for impaired pharmacists. 

CASE NOTES 

Stated in Sharpe v. Worland, — N.C. App. —, 
527 S.E.2d 75, 2000 N.C. App. LEXIS 269 
(2000). 

ARTICLE 5. 

North Carolina Controlled Substances Act. 

§ 90-88. Authority to control. 

(a) The Commission may add, delete, or reschedule substances within 
Schedules I through VI of this Article on the petition of any interested party, or 
its own motion. In every case the Commission shall give notice of and hold a 
public hearing pursuant to Chapter 150B of the General Statutes prior to 
adding, deleting or rescheduling a controlled substance within Schedules I 
through VI of this Article, except as provided in subsection (d) of this section. 
A petition by the Commission, the North Carolina Department of Justice, or 
the North Carolina Board of Pharmacy to add, delete, or reschedule a 
controlled substance within Schedules I through VI of this Article shall be 
placed on the agenda, for consideration, at the next regularly scheduled 
meeting of the Commission, as a matter of right. 

(al) In making a determination regarding a substance, the Commission 
shall consider the following: 

(1) The actual or relative potential for abuse; 
(2) The scientific evidence of its pharmacological effect, if known; 
(3) The state of current scientific knowledge regarding the substance; 
(4) The history and current pattern of abuse; 
(5) The scope, duration, and significance of abuse; 
(6) The risk to the public health; 
(7) The potential of the substance to produce psychic or physiological 

dependence liability; and 
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(8) Whether the substance is an immediate precursor of a substance 
already controlled under this Article. 

(b) After considering the required factors, the Commission shall make 
findings with respect thereto and shall issue an order adding, deleting or 
rescheduling the substance within Schedules I through VI of this Article. 

(c) If the Commission designates a substance as an immediate precursor, 
substances which are precursors of the controlled precursor shall not be 
subject to control solely because they are precursors of the controlled precursor. 

(d) If any substance is designated, rescheduled or deleted as a controlled 
substance under federal law, the Commission shall similarly control or cease 
control of, the substance under this Article unless the Commission objects to 
such inclusion. The Commission, at its next regularly scheduled meeting that 
takes place 30 days after publication in the Federal Register of a final order 
scheduling a substance, shall determine either to adopt a rule to similarly 
control the substance under this Article or to object to such action. No 
rule-making notice or hearing as specified by Chapter 150B 150B of the 
General Statutes is required if the Commission makes a decision to similarly 
control a substance. However, if the Commission makes a decision to object to 
adoption of the federal action, it shall initiate rule-making procedures pursu- 
ant to Chapter 150B of the General Statutes within 180 days of its decision to 
object. | 

(e) The Commission shall exclude any nonnarcotic substance from the 
provisions of this Article if such substance may, under the federal Food, Drug 
and Cosmetic Act, lawfully be sold over-the-counter without prescription. 

(f) Authority to control under this Article does not include distilled spirits, 
wine, malt beverages, or tobacco. 

(g) The Commission shall similarly exempt from the provisions of this 
Article any chemical agents and diagnostic reagents not intended for admin- 
istration to humans or other animals, containing controlled substances which 
either (i) contain additional adulterant or denaturing agents so that the 
resulting mixture has no significant abuse potential, or (ji) are packaged in 
such a form or concentration that the particular form as packaged has no 
significant abuse potential, where such substance was exempted by the 
Federal Bureau of Narcotics and Dangerous Drugs. 

(h) Repealed by Session Laws 1987, c. 413, s. 4. 
(i) The North Carolina Department of Health and Human Services shall 

maintain a list of all preparations, compounds, or mixtures which are ex- 
cluded, exempted and excepted from control under any schedule of this Article 
by the United States Drug Enforcement Administration and/or the Commis- 
sion. This list and any changes to this list shall be mailed to the North Carolina 
Board of Pharmacy, the State Bureau of Investigation and each district 
attorney of this State. (1971, c. 919, s. 1; 1978, c. 476, s. 128; cc. 524, 541; c. 
1358, ss. 2, 3, 15; 1977, c. 667, s. 3; 1981, c. 51, s. 9;'1987, c. 413, ss. 1-4; 1989, 
c. 770, s. 16; 1997-443, s. 11A.118(a); 2000-189, s. 4.) 

Editor’s Note. — This section was amended subsection (d), substituted “takes place 30 
by Session Laws 2000-189, s. 4,in the coded bill days” for “takes places [place] 30 days,” substi- 
drafting format provided by § 120-20.1. The tuted “Chapter 150B of the General Statutes” 
amendment, to subsection (d), apparently inad- for “G.S. [Chapter],” deleted “but any rule so 
vertently failed to delete an existing “150B” in adopted shall be filed pursuant to Article 5 of 
the text. Subsection (d) is set out in the form Chapter 150B” following “similarly control a 
above at the direction of the Revisor of Stat- substance” and substituted “Chapter 150B of 

utes. the General Statutes” for “G.S. [Chapter] 
Effect of Amendments. — Session Laws’ 150B.” 

2000-189, s. 4, effective August 2, 2000, in 
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§ 90-89. Schedule I controlled substances. 
This schedule includes the controlled substances listed or to be listed by 

whatever official name, common or usual name, chemical name, or trade name 
designated. In determining that a substance comes within this schedule, the 
Commission shall find: a high potential for abuse, no currently accepted 
medical use in the United States, or a lack of accepted safety for use in 
treatment under medical supervision. The following controlled substances are 
included in this schedule: 

(1) Any of the following opiates, including the isomers, esters, ethers, 
salts and salts of isomers, esters, and ethers, unless specifically 
excepted, or listed in another schedule, whenever the existence of 
such isomers, esters, ethers, and salts is possible within the specific 
chemical designation: 

Acetyl-alpha-methylfentanyl (N[1-(1-methyl-2-phenethyl)-4-piper- 
idinyl]-N-phenylacetamide). 

. Acetylmethadol. 
Repealed by Session Laws 1987, c. 412, s. 

. Alpha-methylthiofentanyl (N-[1- ‘methyl- 2- 6 -thienyl)ethyl-4-piper- 
idinyl]-N-phenylprop anamide). 

Allylprodine. 
Alphacetylmethadol. 
Alphameprodine. 

. Alphamethadol. 
1.  Alpha- methylfentanyl (N-(1-(alpha-methyl-beta-phenyl) ethyl-4- 

piperidyl) propionalilide; 1(1-methyl-2-phenyl-ethyl)-4-(N-pro- 
panilido) piperidine). 

j. Benzethidine. 
k. Betacetylmethadol. 
/. Beta-hydroxfentanyl (N-[1-(2-hydroxy-2-phenethyl)-4-piperidinyl]- 

N-phenylpropanamid e). 
m. Beta-hydroxy-3-methylfentanyl (N-[1-(2-hydroxy-2-phenethy]l)-3- 

methyl-4-piperidinyl]-N-pheny lpropanamide). 
n. Betameprodine. 
o. Betamethadol. 
p. Betaprodine. 
q. Clonitazene. 
r. Dextromoramide. 
s. Diampromide. 
t. Diethylthiambutene. 
u. Difenoxin. 
v. Dimenoxadol. 
w. Dimepheptanol. 
x. Dimethylthiambutene. 
y. Dioxaphetyl butyrate. 
z. Dipipanone. 
aa. Ethylmethylthiambutene. 
bb. Etonitazene. 
cc. Etoxeridine. 
dd. Furethidine. 
ee. Hydroxypethidine. 
ff. Ketobemidone. 
ge. Levomoramide. 
ne Levophenacylmorphan. 

. 1-methyl-4-phenyl-4-propionoxypiperidine (MPPP). 
if 3-Methylfentanyl (N-[3-methyl-1-(2-Phenylethyl)-4-Pi- peridyl]-N- 

Phenylpropanamide). 

: 
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kk. 3-Methylthiofentanyl (N-[(3-methyl-1-(2-thienyl)ethyl-4- 
piperidinyl]-N-phenylpropa namide). 

ll. Morpheridine. 
mm. Noracymethadol. 
nn. Norlevorphanol. 
oo. Normethadone. 
pp. Norpipanone. 
qq. Para-fluorofentanyl (N-(4-fluorophenyl)-N-[1-(2-phen-ethyl)-4-pi- 

peridinyl]-propanamide. 
rr. Phenadoxone. 
ss. Phenampromide. 
tt. 1-(2-phenethyl)-4-phenyl-4-acetoxypiperidine (PEPAP). 
uu. Phenomorphan. 
vv. Phenoperidine. 
ww. Piritramide. 
xx. Proheptazine. 
yy. Properidine. 
zz. Propiram. 
aaa. Racemoramide. 
bbb. Thiofentanyl (N-phenyl-N-[1-(2-thienyl)ethyl-4-piperidinyl]-pro- 

panamide. 
ccc. Tilidine. 
ddd. Trimeperidine. 

(2) Any of the following opium derivatives, including their salts, isomers, 
and salts of isomers, unless specifically excepted, or listed in another 
schedule, whenever the existence of such salts, isomers, and salts of 
isomers is possible within the specific chemical designation: 

. Acetorphine. 

. Acetyldihydrocodeine. 
Benzylmorphine. 

. Codeine methylbromide. 
. Codeine-N-Oxide. 
Cyprenorphine. 

. Desomorphine. 
. Dihydromorphine. 

i. Etorphine (except hydrochloride salt). 
j. Heroin. 
k. Hydromorphinol. 
1. Methyldesorphine. 
m. Methyldihydromorphine. 

. Morphine methylbromide. 
. Morphine methylsulfonate. 
. Morphine-N-Oxide. 
Myrophine. 
Nicocodeine. 

. Nicomorphine. 
Normorphine. 

. Pholcodine. 
. Thebacon. 

w. Drotebanol. 

rm ho a0 oD 
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(3) Any material, compound, mixture, or preparation which contains any 
quantity of the following hallucinogenic substances, including their 
salts, isomers, and salts of isomers, unless specifically excepted, or 
listed in another schedule, whenever the existence of such salts, 
isomers, and salts of isomers is possible within the specific chemical 
designation: 
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a. 3, 4-methylenedioxyamphetamine. 
b. 5-methoxy-3, 4-methylenedioxyamphetamine. 
c. 3, 4-Methylenedioxymethamphetamine (MDMA). 
d. 3,4-methylenedioxy-N-ethylamphetamine (also known as N-ethyl- 

alpha-methyl-3,4-(methylenedioxy)phenethylamine, N-ethyl 
MDA, MDE, and MDEA). 

e. N-hydroxy-3,4-methylenedioxyamphetamine (also known as 
N-hydroxy-alpha-methyl-3,4-(methylenedioxy)phenethylamine, 
and N-hydroxy MDA). 

f. 3, 4, 5-trimethoxyamphetamine. 
g. Alpha-ethyltryptamine. Some trade or other names: etryptamine, 

Monase, alpha-ethyl-1H-indole-3- ethanamine, 3-(2-aminobutyl) 
indole, alpha-ET, and AET. 

h. Bufotenine. 
i. Diethyltryptamine. 
j. Dimethyltryptamine. 
k. 4-methyl-2, 5-dimethoxyamphetamine. 
l. Ibogaine. 
m. Lysergic acid diethylamide. 
n. Mescaline. 
o. Peyote, meaning all parts of the plant presently classified botani- 

cally as Lophophora Williamsii Lemaire, whether growing or not; 
the seeds thereof; any extract from any part of such plant; and 
every compound, manufacture, salt, derivative, mixture or prep- 
aration of such plant, its seed or extracts. 

p. N-ethyl-3-piperidyl benzilate. 
q. N-methyl-3-piperidyl benzilate. 
r. Psilocybin. 
s. Psilocin. 
t. 2, 5-dimethoxyamphetamine. 
u. 2, 5-dimethoxy-4-ethylamphetamine. Some trade or other names: 

DOET. 
v. 4-bromo-2, 5-dimethoxyamphetamine. 
w. 4-methoxyamphetamine. 
x. Ethylamine analog of phencyclidine. Some trade or other names: 

N-ethyl-1-phenylcyclohexylamine, (1-phenylcyclohexy]l) 
eenune, N-(1-phenylcyclohexyl) ethylamine, cyclohexamine, 
PCE. 

y. Pyrrolidine analog of phencyclidine. Some trade or other names: 
1-(1-phenylcyclohexyl)-pyrrolidine, PCPy, PHP. 

Thiophene analog of phencyclidine. Some trade or other names: 
1-[1-(2-thienyl)-cyclohexyl]-piperidine, 2-thienyl analog of 
phencyclidine, TPCP, TCP. 

aa. 1-[1-(2-thienyl)cyclohexyl]pyrrolidine; Some other names: TCPy. 
bb. Parahexyl. 
cc. 4-Bromo-2, 5-Dimethoxyphenethylamine. 

= 

(4) Any material compound, mixture, or preparation which contains any 
quantity of the following substances having a depressant effect on the 
central nervous system, including its salts, isomers, and salts of 
isomers whenever the existence of such salts, isomers, and salts of 
isomers is possible within the specific chemical designation, unless 
specifically excepted or unless listed in another schedule: 
a. Mecloqualone. 
b. Methaqualone. 
c. Gamma hydroxybutyric acid; Some other names: GHB, gamma- 

hydroxybutyrate, 4-hydroxybutyrate, 4-hydroxybutanoic acid; so- 
dium oxybate; sodium oxybutyrate. 
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(5) Stimulants. — Unless specifically excepted or unless listed in another 
schedule, any material, compound, mixture, or preparation that 
contains any quantity of the following substances having a stimulant 
effect on the central nervous system, including its salts, isomers, and 
salts of isomers: 
a. Aminorex. Some trade or other names: aminoxaphen; 2-amino-5- 

phenyl-2-oxazoline; or 4,5-dihydro-5- phenly-2-oxazolamine. 
b. Cathinone. Some trade or other names: 2-amino-1-pheny]l-1- 

propanone, alpha-aminopropiophenone, 2-aminopropiophenone, 
and norephedrone. 

c. Fenethylline. 
d. Methcathinone. Some trade or other names: 2-(methylamino)- 

propiophenone, alpha-(methylamino)propiophenone, 2-(methy- 
lamino)-1- phenylpropan-1-one, alpha-N-methylamino- 
propiophenone, monomethylproprion, ephedrone, 
N-methylcathinone, methylcathinone, AL- 464, AL-422, AL-463, 
and UR1482. 

e. (+/-)cis-4-methylaminorex [(+/-)cis-4,5-dihydro-4- methyl-5-pheny]l- 
2-oxazolamine] (also known as 2-amino-4-methyl-5-phenyl-2- 
oxazoline). 

f. N,N-dimethylamphetamine. Some other names: N,N,alpha-tri- 
methylbenzeneethaneamine; N,N,alpha-trimethyl- 
phenethylamine. 

g. N-ethylamphetamine. (1971, c. 919, s. 1; 1973, c. 476, s. 128; c. 844; 
c. 1358, ss. 4, 5, 15; 19775, c. 443, s. 1; c. 790; 1977, c. 667, s. 3; c. 
891, s. 1; 1979, c. 434, s. 1; 1981, c. 51, s. 9; 1983, c. 695, s. 1; 1985, 
c. 172, ss. 1-3; 1987, c. 412, ss. 1-5; 1989 (Reg. Sess., 1990), c. 
1040, s. 1; 1993, c. 319, ss. 1, 2; 1995, c. 186, ss. 1-3; c. 509, s. 
135.1(c); 1997-456, ss. 12, 27; 1999-165, s. 1; 2000-140, s. 92.2(a).) 

Effect of Amendments. — 
Session Laws 2000-140, s. 92.2(a), effective 

December 1, 2000, added subdivision (4)c. 

§ 90-91. Schedule III controlled substances. 

This schedule includes the controlled substances listed or to be listed by 
whatever official name, common or usual name, chemical name, or trade name 
designated. In determining that a substance comes within this schedule, the 
Commission shall find: a potential for abuse less than the substances listed in 
Schedules I and IJ; currently accepted medical use in the United States; and 
abuse may lead to moderate or low physical dependence or high pyschological 
dependence. The following controlled substances are included in this schedule: 

(a) Repealed by Session Laws 1973, c. 540, s. 5. 
(b) Any material, compound, mixture, or preparation which contains any 

quantity of the following substances having a depressant effect on the central 
nervous system unless specifically exempted or listed in another schedule: 

1. Any substance which contains any quantity of a derivative of barbituric 
acid, or any salt of a derivative of barbituric acid. 

. Chlorhexadol. 

. Repealed by Session Laws 1993, c. 319, s. 5. 

. Lysergic acid. 

. Lysergic acid amide. 
Methyprylon. 

. Sulfondiethylmethane. 

. Sulfonethylmethane. 

. Sulfonmethane. OOID MAD 
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9a. Tiletamine and zolazepam or any salt thereof. Some trade or other 
names for tiletamine-zolazepam combination product: Telazol. Some 
trade or other names for tiletamine: 
2-(ethylamino)-2-(2-thienyl)-cyclohexanone. Some trade or other 
names for zolazepam: 4-(2-fluorophenyl)-6,8-dihydro-1,3,8- 
trimethylpyrazolo-[3,4-e]| 1,4]-diazepin-7(1H)-one. flupyrazapon. 

10. Any compound, mixture or preparation containing 
(i) Amobarbital. 
(ii) Secobarbital. 
(iii) Pentobarbital. 
or any salt thereof and one or more active ingredients which are not 
included in any other schedule. 

11. Any suppository dosage form containing 
(i) Amobarbital. 
(ii) Secobarbital. 
(iii) Pentobarbital. 
or any salt of any of these drugs and approved by the federal Food and 
Drug Administration for marketing as a suppository. 

(c) Nalorphine. 
(d) Any material, compound, mixture, or preparation containing limited 

quantities of any of the following narcotic drugs, or any salts thereof unless 
specifically exempted or listed in another schedule: 

1. Not more than 1.80 grams of codeine per 100 milliliters or not more 
than 90 milligrams per dosage unit with an equal or greater quantity 
of an isoquinoline alkaloid of opium. 

2. Not more than 1.80 grams of codeine per 100 milliliters or not more 
than 90 milligrams per dosage unit, with one or more active, nonnar- 
cotic ingredients in recognized therapeutic amounts. 

3. Not more than 300 milligrams of dihydrocodeinone per 100 milliliters 
or not more than 15 milligrams per dosage unit with a four-fold or 
greater quantity of an isoquinoline alkaloid of opium. 

4. Not more than 300 milligrams of dihydrocodeinone per 100 milliliters 
or not more than 15 milligrams per dosage unit, with one or more 
active, nonnarcotic ingredients in recognized therapeutic amounts. 

5. Not more than 1.80 grams of dihydrocodeine per 100 milliliters or not 
more than 90 milligrams per dosage unit, with one or more active, 
nonnarcotic ingredients in recognized therapeutic amounts. 

6. Not more than 300 milligrams of ethylmorphine per 100 milliliters or 
not more than 15 milligrams per dosage unit, with one or more active, 
nonnarcotic ingredients in recognized therapeutic amounts. 

7. Not more than 500 milligrams of opium per 100 milliliters or per 100 
grams, or not more than 25 milligrams per dosage unit, with one or 
more active, nonnarcotic ingredients in recognized therapeutic 
amounts. 

8. Not more than 50 milligrams of morphine per 100 milliliters or per 100 
grams with one or more active, nonnarcotic ingredients in recognized 
therapeutic amounts. 

(e) Any compound, mixture or preparation containing limited quantities of 
the following narcotic drugs, which shall include one or more active, nonnar- 
cotic, medicinal ingredients in sufficient proportion to confer upon the com- 
pound, mixture, or preparation, valuable medicinal qualities other than those 
possessed by the narcotic drug alone: 

1. Paregoric, U.S.P.; provided, that no person shall purchase or receive by 
any means whatsoever more than one fluid ounce of paregoric within 
a consecutive 24-hour period, except on prescription issued by a duly 
licensed physician. | 
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(f) Paregoric, U.S.P., may be dispensed at retail as permitted by federal law 
or administrative regulation without a prescription only by a registered 
pharmacist and no other person, agency or employee may dispense paregoric, 
U.S.P., even if under the direct supervision of a pharmacist. 

(g) Notwithstanding the provisions of G.S. 90-91(f), after the pharmacist 
has fulfilled his professional responsibilities and legal responsibilities required 
of him in this Article, the actual cash transaction, credit transaction, or 
delivery of paregoric, U.S.P., may be completed by a nonpharmacist. A 
pharmacist may refuse to dispense a paregoric, U.S.P., substance until he is 
satisfied that the product is being obtained for medicinal purposes only. 

(h) Paregoric, U.S.P., may only be sold at retail without a prescription to a 
person at least 18 years of age. A pharmacist must require every retail 
purchaser of a paregoric, U.S.P., substance to furnish suitable identification, 
including proof of age when appropriate, in order to purchase paregoric, U.S.P. 
The name and address obtained from such identification shall be entered in the 
record of disposition to consumers. 

(i) The Commission may by regulation except any compound, mixture, or 
preparation containing any stimulant or depressant substance listed in 
paragraphs (a)1 and (a)2 of this schedule from the application of all or any part 
of this Article if the compound, mixture, or preparation contains one or more 
active medicinal ingredients not having a stimulant or depressant effect on the 
central nervous system; and if the ingredients are included therein in such 
combinations, quantity, proportion, or concentration that vitiate the potential 
for abuse of the substances which have a stimulant or depressant effect on the 
central nervous system. 

(j) Any material, compound, mixture, or preparation which contains any 
quantity of the following substances having a stimulant effect on the central 
nervous system, including its salts, isomers, and salts of said isomers when- 
ever the existence of such salts, isomers, and salts of isomers is possible within 
the specific chemical designation, unless specifically excluded or listed in some 
other schedule. 

1. Benzphetamine. 
2. Chlorphentermine. 
3. Clortermine. 
4. Repealed by Session Laws 1987, c. 412, s. 10. 
5. Phendimetrazine. 

(k) Anabolic steroids. The term “anabolic steroid” means any drug or 
hormonal substance, chemically and pharmacologically related to testosterone 
(other than estrogens, progestins, and corticosteroids) that promotes muscle 
growth, including, but not limited to, the following: 

1. Methandrostenolone, 
2. Stanozolol, 
3. Ethylestrenol, 
4. Nandrolone phenpropionate, 
5. Nandrolone deconoate, 
6. Testosterone propionate, 
7. Chorionic gonadotropin, 
8. Boldenone, 
9. Chlorotestosterone (4-chlorotestosterone), 
10. Clostebol, 
Le. Dehydrochlormethyltestosterone, 
12. Dibydrostestosterone (4-dihydrotestosterone), 
13. Drostanolone, 
14, Fluoxymesterone, 
15. Formebulone (formebolone), 
16. Mesterolene, 
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17. Methandienone, 
18. Methandranone, 
19. Methandriol, 
20. Methenolene, 
21. Methyltestosterone, 
22. Mibolerone, 
23. Nandrolene, 
24. Norethandrolene, 
25. Oxandrolone, 
26. Oxymesterone, 
27. Oxymetholone, 
28. Stanolone, 
29. Testolactone, 
30. Testosterone, 
31. Trenbolone, and 
32. Any salt, ester, or isomer of a drug or substance described or listed in 

this subsection, if that salt, ester, or isomer promotes muscle growth. 
Except such term does not include an anabolic steroid which is 
expressly intended for administration through implants to cattle or 
other nonhuman species and which has been approved by the Secre- 
tary of Health and Human Services for such administration. If any 
person prescribes, dispenses, or distributes such steroid for human 
use, such person shall be considered to have prescribed, dispensed, or 
distributed an anabolic steroid within the meaning of this subsection. 

(1) Ketamine. 
(m) Any drug product containing gamma hydroxybutyric acid, including its 

salts, isomers, and salts of isomers, for which an application is approved under 
section 505 of the Federal Food, Drug, and Cosmetic Act. (1971, c. 919, s. 1; 
1973, c. 476, s. 128; c. 540, s. 5; c. 1358, ss. 7, 15; 1975, c. 442; 1977, c. 667, s. 
3; 1979, c. 434, s. 3; 1981, c. 51, s. 9; 1987, c. 412, ss. 8-10; 1987 (Reg. Sess., 
1988), c. 1055; 1991, c. 413, s. 1; 1993, c. 319, s. 5; 1999-370, s. 3; 2000-140, s. 
92.2(b).) 

Effect of Amendments. — 
Session Laws 2000-140, s. 92.2(c), effective 

December 1, 2000, added subsection (m). 

§ 90-92. Schedule IV controlled substances. 

(a) This schedule includes the controlled substances listed or to be listed by 
whatever official name, common or usual name, chemical name, or trade name 
designated. In determining that a substance comes within this schedule, the 
Commission shall find: a low potential for abuse relative to the substances 
listed in Schedule III of this Article; currently accepted medical use in the 
United States; and limited physical or pyschological dependence relative to the 
substances listed in Schedule III of this Article. The following controlled 
substances are included in this schedule: 

(1) Depressants. — Unless specifically excepted or unless listed in an- 
other schedule, any material, compound, mixture, or preparation 
which contains any quantity of the following substances, including its 
salts, isomers, and salts of isomers whenever the existence of such 
salts, isomers, and salts of isomers is possible within the specific 
chemical designation: 
a. Alprazolam. 
b. Barbital. 
c. Bromazepam. 
d. Camazepam. 
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Chloral betaine. 
Chloral hydrate. 
Chlordiazepoxide. 
Clobazam. 
Clonazepam. 
Clorazepate. 
Clotiazepam. 
Cloxazolam. 

. Delorazepam. 
Diazepam. 
Estazolam. 
Ethchlorvynol. 
Ethinamate. 
Ethyl loflazepate. 
Fludiazepam. 
Flunitrazepam. 
Flurazepam. 
Repealed by Session Laws 2000, c. 140, s. 92.2(c), effective Decem- 
ber 1, 2000. 

w. Halazepam. 
x. Haloxazolam. 
y. Ketazolam. 
z. Loprazolam. 
aa. Lorazepam. 
bb. Lormetazepam. 
cc. Mebutamate. 
dd. Medazepam. 
ee. Meprobamate. 
ff. Methohexital. 
gg. Methylphenobarbital (mephobarbital). 
hh. Midazolam. 
il. Nimetazepam. 
y. Nitrazepam. 
kk. Nordiazepam. 
ll. Oxazepam. 
mm. Oxazolam. 
nn. Paraldehyde. 
oo. Petrichloral. 
pp. Phenobarbital. 
qq. Pinazepam. 
rr. Prazepam. 
ss. Quazepam. 
tt. Temazepam. 
uu. Tetrazepam. 
vv. Triazolam. 
ww. Zolpidem. 

(2) Any material, compound, mixture, or preparation which contains any 
of the following substances, including its salts, or isomers and salts of 
such isomers, whenever the existence of such salts, isomers, and salts 
of isomers is possible: 
a. Fenfluramine. 
b. Pentazocine. 

(3) Stimulants. — Unless specifically excepted or unless listed in another 
schedule, any material, compound, mixture, or preparation which 
contains any quantity of the following substances having a stimulant 
effect on the central nervous system, including its salts, isomers 
(whether optical, position, or geometric), and salts of such isomers 

SPOR OUOB ROA rpm moe 
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whenever the existence of such salts, isomers, and salts of isomers is 
possible within the specific chemical designation: 
a. Diethylpropion. 
b. Mazindol. 
c. Pemoline (including organometallic complexes and chelates there- 

of). 
. Phentermine. 
. Cathine. 
Fencamfamin. 

. Fenproporex. 
. Mefenorex. 

i. Sibutramine. 
(4) Other Substances. — Unless specifically excepted or unless listed in 

another schedule, any material, compound, mixture or preparation 
which contains any quantity of the following substances, including its 
salts: 
a. Dextropropoxyphene (Alpha-(plus)-4-dimethylamino-1, 

2-diphenyl-3-methyl-2-propionoxybutane). 
b. Pipradrol. 
c. SPA ((-)-1-dimethylamino-1, 2-diphenylethane). 
d. Butorphanol. 

(5) Narcotic Drugs. — Unless specifically excepted or unless listed in 
another schedule, any material, compound, mixture, or preparation 
containing limited quantities of any of the following narcotic drugs, or 
any salts thereof: 
a. Not more than 1 milligram of difenoxin and not less than 25 

micrograms of atropine sulfate per dosage unit. 
b. Buprenorphine. 

(b) The Commission may by regulation except any compound, mixture, or 
preparation containing any stimulant or depressant substance listed in this 
schedule from the application of all or any part of this Article if the compound, 
mixture, or preparation contains one or more active, nonnarcotic, medicinal 
ingredients not having a stimulant or depressant effect on the central nervous 
system; provided, that such admixtures shall be included therein in such 
combinations, quantity, proportion, or concentration as to vitiate the potential 
for abuse of the substances which do have a stimulant or depressant effect on 
the central nervous system. (1971, c. 919, s. 1; 1973, c. 476, s. 128; c. 1358, ss. 
8, 15; c. 1446, s. 5; 1975, cc. 401, 819; 1977, c. 667, s. 3; c. 891, s. 3; 1979, c. 434, 
ss. 4-6; 1981, c. 51, s. 9; 1985, c. 172, ss. 6-8; 4389, s. 1; 1987, c. 412, ss. 11, 12; 
1993, c. 319, s. 6; 1995, c. 509, s. 38; 1997-456, s. 27; 1997-501, s. 1; 1999-165, 
s. 3; 2000-140, s. 92.2(c).) 

Aapitic teased! feo 

Effect of Amendments. — December 1, 2000, repealed (a)(1)v., stating 
Session Laws 2000-140, s. 92.2(c), effective “Gamma Hydroxybutyric Acid.” 

§ 90-95. Violations; penalties. 

(a) Except as authorized by this Article, it is unlawful for any person: 
(1) To manufacture, sell or deliver, or possess with intent to manufacture, 

sell or deliver, a controlled substance; ; 
(2) To create, sell or deliver, or possess with intent to sell or deliver, a 

counterfeit controlled substance; 
(3) To possess a controlled substance. 

(b) Except as provided in subsections (h) and (i) of this section, any person 
who violates G.S. 90-95(a)(1) with respect to: 
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(1) Acontrolled substance classified in Schedule I or II shall be punished 
as a Class H felon, except that the sale of a controlled substance 
classified in Schedule I or II shall be punished as a Class G felon; 

(2) Acontrolled substance classified in Schedule III, IV, V, or VI shall be 
punished as a Class I felon, except that the sale of a controlled 
substance classified in Schedule III, IV, V, or VI shall be punished as 
a Class H felon. The transfer of less than 5 grams of marijuana for no 
remuneration shall not constitute a delivery in violation of G:S. 
90-95(a)(1). 

: se) Any person who violates G.S. 90-95(a)(2) shall be punished as a Class I 
elon. 
(d) Except as provided in subsections (h) and (i) of this section, any person 

who violates G.S. 90-95(a)(3) with respect to: 
(1) A controlled substance classified in Schedule I shall be punished as a 

Class I felon; 
(2) A controlled substance classified in Schedule II, III, or IV shall be 

guilty of a Class 1 misdemeanor. If the controlled substance exceeds 
four tablets, capsules, or other dosage units or equivalent quantity of 
hydromorphone or if the quantity of the controlled substance, or 
combination of the controlled substances, exceeds one hundred tab- 
lets, capsules or other dosage units, or equivalent quantity, the 
violation shall be punishable as a Class I felony. If the controlled 
substance is methamphetamine, amphetamine, phencyclidine, or co- 
caine and any salt, isomer, salts of isomers, compound, derivative, or 
preparation thereof, or coca leaves and any salt, isomer, salts of 
isomers, compound, derivative, or preparation of coca leaves, or any 
salt, isomer, salts of isomers, compound, derivative or preparation 
thereof which is chemically equivalent or identical with any of these 
substances (except decocanized coca leaves or any extraction of coca 
leaves which does not contain cocaine or ecgonine), the violation shall 
be punishable as a Class I felony. 

(3) A controlled substance classified in Schedule V shall be guilty of a 
Class 2 misdemeanor; 

(4) A controlled substance classified in Schedule VI shall be guilty of a 
Class 3 misdemeanor, but any sentence of imprisonment imposed 
must be suspended and the judge may not require at the time of 
sentencing that the defendant serve a period of imprisonment as a 
special condition of probation. If the quantity of the controlled 
substance exceeds one-half of an ounce (avoirdupois) of marijuana or 
one-twentieth of an ounce (avoirdupois) of the extracted resin of 
marijuana, commonly known as hashish, the violation shall be pun- 
ishable as a Class 1 misdemeanor. If the quantity of the controlled 
substance exceeds one and one-half ounces (avoirdupois) of marijuana 
or three-twentieths of an ounce (avoirdupois) of the extracted resin of 
marijuana, commonly known as hashish, or if the controlled sub- 
stance consists of any quantity of synthetic tetrahydrocannabinols or 
tetrahydrocannabinols isolated from the resin of marijuana, the 
violation shall be punishable as a Class I felony. 

(d1) Except as authorized by this Article, it is unlawful for any person to: 
(1) Possess an immediate precursor chemical with intent to manufacture 

a controlled substance; or 
(2) Possess or distribute an immediate precursor chemical knowing, or 

having reasonable cause to believe, that the immediate precursor 
chemical will be used to manufacture a controlled substance. 

Any person who violates this subsection shall be punished as a Class H felon. 
(d2) The immediate precursor chemicals to which subsection (d1) of this 

section applies are those immediate precursor chemicals designated by the 
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Commission pursuant to its authority under G.S. 90-88, and the following 
(until otherwise specified by the Commission): 

(1) Anhydrous ammonia. 
(la) Anthranilic acid. 
(2) Benzyl cyanide. 
(3) Chloroephedrine. 
(4) Chloropseudoephedrine. 
(5) D-lysergic acid. 
(6) Ephedrine. 
(7) Ergonovine maleate. 
(8) Ergotamine tartrate. 
(9) Ethyl Malonate. 
(10) Ethylamine. 
(10a) Iodine. 
(11) Isosafrole. 
(lla) Lithium. 
(12) Malonic acid. 
(13) Methylamine. 
(14) N-acetylanthranilic acid. 
(15) N-ethylephedrine. 
(16) N-ethylepseudoephedrine. 
(17) N-methylephedrine. 
(18) N-methylpseudoephedrine. 
(19) Norpseudoephedrine. 
(20) Phenyl-2-propane. 
(21) Phenylacetic acid. 
(22) Phenylpropanolamine. 
(23) Piperidine. 
(24) Piperonal. 
(25) Propionic anhydride. 
(26) Pseudoephedrine. 
(27) Pyrrolidine. 
(27a) Red phosphorous. 
(28) Safrole. 
(28a) Sodium. 
(29) Thionylchloride. 
(30) Gamma-butyrolactone. 

(e) The prescribed punishment and degree of any offense under this Article 
shall be subject to the following conditions, but the punishment for an offense 
may be increased only by the maximum authorized under any one of the 
applicable conditions: 

(1), (2) Repealed by Session Laws 1979, c. 760, s. 5. 
(3) If any person commits a Class 1 misdemeanor under this Article and 

if he has previously been convicted for one or more offenses under any 
law of North Carolina or any law of the United States or any other 
state, which offenses are punishable under any provision of this 
Article, he shall be punished as a Class I felon. The prior conviction 
used to raise the current offense to a Class I felony shall not be used 
to calculate the prior record level. 

(4) Ifany person commits a Class 2 misdemeanor, and if he has previously 
been convicted for one or more offenses under any law of North 
Carolina or any law of the United States or any other state, which 
offenses are punishable under any provision of this Article, he shall be 
guilty of a Class 1 misdemeanor. The prior conviction used to raise the 
current offense to a Class 1 misdemeanor shall not be used to 
calculate the prior conviction level. 
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(5) Any person 18 years of age or over who violates G.S. 90-95(a)(1) by 
selling or delivering a controlled substance to a person under 16 years 
of age but more than 13 years of age or a pregnant female shall be 
punished as a Class D felon. Any person 18 years of age or over who 
violates G.S. 90-95(a)(1) by selling or delivering a controlled substance 
to a person who is 13 years of age or younger shall be punished as a 
Class C felon. Mistake of age is not a defense to a prosecution under 
this section. It shall not be a defense that the defendant did not know 
that the recipient was pregnant. 

(6) For the purpose of increasing punishment under G.S. 90-95(e)(3) and 
(e)(4), previous convictions for offenses shall be counted by the 
number of separate trials at which final convictions were obtained and 
not by the number of charges at a single trial. 

(7) If any person commits an offense under this Article for which the 
prescribed punishment requires that any sentence of imprisonment 
be suspended, and if he has previously been convicted for one or more 
offenses under any law of North Carolina or any law of the United 
States or any other state, which offenses are punishable under any 
provision of this Article, he shall be guilty of a Class 2 misdemeanor. 

(8) Any person 21 years of age or older who commits an offense under G.S. 
90-95(a)(1) on property used for an elementary or secondary school or 
within 300 feet of the boundary of real property used for an elemen- 
tary or secondary school shall be punished as a Class E felon. For 
purposes of this subdivision, the transfer of less than five grams of 
marijuana for no remuneration shall not constitute a delivery in 
violation of G.S. 90-95(a)(1). 

(9) Any person who violates G.S. 90-95(a)(3) on the premises of a penal 
institution or local confinement facility shall be guilty of a Class H 
felony. 

(f) Any person convicted of an offense or offenses under this Article who is 
sentenced to an active term of imprisonment that is less than the maximum 
active term that could have been imposed may, in addition, be sentenced to a 
term of special probation. Except as indicated in this subsection, the admin- 
istration of special probation shall be the same as probation. The conditions of 
special probation shall be fixed in the same manner as probation, and the 
conditions may include requirements for rehabilitation treatment. Special 
probation shall follow the active sentence. No term of special probation shall 
exceed five years. Special probation may be revoked in the same manner as 
probation; upon revocation, the original term of imprisonment may be in- 
creased by no more than the difference between the active term of imprison- 
ment actually served and the maximum active term that could have been 
imposed at trial for the offense or offenses for which the person was convicted, 
and the resulting term of imprisonment need not be diminished by the time 
spent on special probation. 

(g) Whenever matter is submitted to the North Carolina State Bureau of 
Investigation Laboratory, the Charlotte, North Carolina, Police Department 
Laboratory or to the Toxicology Laboratory, Reynolds Health Center, Winston- 
Salem for chemical analysis to determine if the matter is or contains a 
controlled substance, the report of that analysis certified to upon a form 
approved by the Attorney General by the person performing the analysis shall 
be admissible without further authentication in all proceedings in the district 
court and superior court divisions of the General Court of Justice as evidence 
of the identity, nature, and quantity of the matter analyzed. Provided, 
however, that a report is admissible in a criminal proceeding in the superior 
court division or in an adjudicatory hearing in juvenile court in the district 
court division only if: 
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(1) The State notifies the defendant at least 15 days before trial of its 
intention to introduce the report into evidence under this subsection 
and provides a copy of the report to the defendant, and 

(2) The defendant fails to notify the State at least five days before trial 
that the defendant objects to the introduction of the report into 
evidence. 

Nothing in this subsection precludes the right of any party to call any 
witness or to introduce any evidence supporting or contradicting the evidence 
contained in the report. 

(g1) Procedure for establishing chain of custody without calling unnecessary 
witnesses. — 

(1) For the purpose of establishing the chain of physical custody or control 
of evidence consisting of or containing a substance tested or analyzed 
to determine whether it is a controlled substance, a statement signed 
by each successive person in the chain of custody that the person 
delivered it to the other person indicated on or about the date stated 
is prima facie evidence that the person had custody and made the 
delivery as stated, without the necessity of a personal appearance in 
court by the person signing the statement. 

(2) The statement shall contain a sufficient description of the material or 
its container so as to distinguish it as the particular item in question 
and shall state that the material was delivered in essentially the same 
condition as received. The statement may be placed on the same 
document as the report provided for in subsection (g) of this section. 

(3) The provisions of this subsection may be utilized by the State only if: 
a. The State notifies the defendant at least 15 days before trial of its 

intention to introduce the statement into evidence under this 
subsection and provides the defendant with a copy of the state- 
ment, and 

b. The defendant fails to notify the State at least five days before trial 
that the defendant objects to the introduction of the statement 
into evidence. 

(4) Nothing in this subsection precludes the right of any party to call any 
witness or to introduce any evidence supporting or contradicting the 
evidence contained in the statement. 

(h) Notwithstanding any other provision of law, the following provisions 
apply except as otherwise provided in this Article. 

(1) Any person who sells, manufactures, delivers, transports, or possesses 
in excess of 10 pounds (avoirdupois) of marijuana shall be guilty of a 
felony which felony shall be known as “trafficking in marijuana” and 
if the quantity of such substance involved: 
a. Is in excess of 10 pounds, but less than 50 pounds, such person 

shall be punished as a Class H felon and shall be sentenced to a 
minimum term of 25 months and a maximum term of 30 months 
in the State’s prison and shall be fined not less than five thousand 
dollars ($5,000); 

b. Is 50 pounds or more, but less than 2,000 pounds, such person shall 
be punished as a Class G felon and shall be sentenced to a 
minimum term of 35 months and a maximum term of 42 months 
in the State’s prison and shall be fined not less than twenty-five 
thousand dollars ($25,000); 

c. Is 2,000 pounds or more, but less than 10,000 pounds, such person 
shall be punished as a Class F felon and shall be sentenced to a 
minimum term of 70 months and a maximum term of 84 months 
in the State’s prison and shall be fined not less than fifty 
thousand dollars ($50,000); 
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d. Is 10,000 pounds or more, such person shall be punished as a Class 
D felon and shall be sentenced to a minimum term of 175 months 
and a maximum term of 219 months in the State’s prison and 
shall be fined not less than two hundred thousand dollars 
($200,000). 

(2) Any person who sells, manufactures, delivers, transports, or possesses 
1,000 tablets, capsules or other dosage units, or the equivalent 
quantity, or more of methaqualone, or any mixture containing such 
substance, shall be guilty of a felony which felony shall be known as 
“trafficking in methaqualone” and if the quantity of such substance or 
mixture involved: 
a. Is 1,000 or more dosage units, or equivalent quantity, but less than 

5,000 dosage units, or equivalent quantity, such person shall be 
punished as a Class G felon and shall be sentenced to a minimum 
term of 35 months and a maximum term of 42 months in the 
State’s prison and shall be fined not less than twenty-five thou- 
sand dollars ($25,000); 

b. Is 5,000 or more dosage units, or equivalent quantity, but less than 
10,000 dosage units, or equivalent quantity, such person shall be 
punished as a Class F felon and shall be sentenced to a minimum 
term of 70 months and a maximum term of 84 months in the 
State’s prison and shall be fined not less than fifty thousand 
dollars ($50,000); 

c. Is 10,000 or more dosage units, or equivalent quantity, such person 
shall be punished as a Class D felon and shall be sentenced to a 
minimum term of 175 months and a maximum term of 219 
months in the State’s prison and shall be fined not less than two 

eit hundred thousand dollars ($200,000). 
(3) Any person who sells, manufactures, delivers, transports, or possesses 

28 grams or more of cocaine and any salt, isomer, salts of isomers, 
compound, derivative, or preparation thereof, or any coca leaves and 
any salt, isomer, salts of isomers, compound, derivative, or prepara- 
tion of coca leaves, and any salt, isomer, salts of isomers, compound, 
derivative or preparation thereof which is chemically equivalent or 
identical with any of these substances (except decocainized coca 
leaves or any extraction of coca leaves which does not contain cocaine) 
or any mixture containing such substances, shall be guilty of a felony, 
which felony shall be known as “trafficking in cocaine” and if the 
quantity of such substance or mixture involved: 
a. Is 28 grams or more, but less than 200 grams, such person shall be 

punished as a Class G felon and shall be sentenced to a minimum 
term of 35 months and a maximum term of 42 months in the 
State’s prison and shall be fined not less than fifty thousand 
dollars ($50,000); 

b. Is 200 grams or more, but less than 400 grams, such person shall 
_ be punished as a Class F felon and shall be sentenced to a 
minimum term of 70 months and a maximum term of 84 months 
in the State’s prison and shall be fined not less than one hundred 
thousand dollars ($100,000); 

c. Is 400 grams or more, such person shall be punished as a Class D 
felon and shall be sentenced to a minimum term of 175 months 
and a maximum term of 219 months in the State’s prison and 
shall be fined at least two hundred fifty thousand dollars 
($250,000). 

(8a) Repealed by Session Laws 1999-370, s. 1, effective December 1, 1999. 
(3b) Any person who sells, manufactures, delivers, transports, or pos- 

sesses 28 grams or more of methamphetamine or amphetamine shall 
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be guilty of a felony which felony shall be known as “trafficking in 
methamphetamine or amphetamine” and if the quantity of such 
substance or mixture involved: 
a. Is 28 grams or more, but less than 200 grams, such person shall be 

punished as a Class F felon and shall be sentenced to a minimum 
term of 70 months and a maximum term of 84 months in the 
State’s prison and shall be fined not less than fifty thousand 
dollars ($50,000); 

b. Is 200 grams or more, but less than 400 grams, such person shall 
be punished as a Class E felon and shall be sentenced to a 
minimum term of 90 months and a maximum term of 117 months 
in the State’s prison and shall be fined not less than one hundred 
thousand dollars ($100,000); 

c. Is 400 grams or more, such person shall be punished as a Class C 
felon and shall be sentenced to a minimum term of 225 months 
and a maximum term of 279 months in the State’s prison and 
shall be fined at least two hundred fifty thousand dollars 
($250,000). 

(4) Any person who sells, manufactures, delivers, transports, or possesses 
four grams or more of opium or opiate, or any salt, compound, 
derivative, or preparation of opium or opiate (except apomorphine, 
nalbuphine, analoxone and naltrexone and their respective salts), 
including heroin, or any mixture containing such substance, shall be 
guilty of a felony which felony shall be known as “trafficking in opium 
or heroin” and if the quantity of such controlled substance or mixture 
involved: 
a. Is four grams or more, but less than 14 grams, such person shall be 

punished as a Class F felon and shall be sentenced to a minimum 
term of 70 months and a maximum term of 84 months in the 
State’s prison and shall be fined not less than fifty thousand 
dollars ($50,000); 

b. Is 14 grams or more, but less than 28 grams, such person shall be 
punished as a Class E felon and shall be sentenced to a minimum 
term of 90 months and a maximum term of 117 months in the 
State’s prison and shall be fined not less than one hundred 
thousand dollars ($100,000); 

c. Is 28 grams or more, such person shall be punished as a Class C 
felon and shall be sentenced to a minimum term of 225 months 
and a maximum term of 279 months in the State’s prison and 
shall be fined not less than five hundred thousand dollars 
($500,000). 

(4a) Any person who sells, manufactures, delivers, transports, or pos- 
sesses 100 tablets, capsules, or other dosage units, or the equivalent 
quantity, or more, of Lysergic Acid Diethylamide, or any mixture 
containing such substance, shall be guilty of a felony, which felony 
shall be known as “trafficking in Lysergic Acid Diethylamide”. If the 
quantity of such substance or mixture involved: 
a. Is 100 or more dosage units, or equivalent quantity, but less than 

500 dosage units, or equivalent quantity, such person shall be 
punished as a Class G felon and shall be sentenced to a minimum 
term of 35 months and a maximum term of 42 months in the 
State’s prison and shall be fined not less than twenty-five thou- 
sand dollars ($25,000); 

b. Is 500 or more dosage units, or equivalent quantity, but less than 
1,000 dosage units, or equivalent quantity, such person shall be 
punished as a Class F felon and shall be sentenced to a minimum 
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term of 70 months and a maximum term of 84 months in the 
State’s prison and shall be fined not less than fifty thousand 
dollars ($50,000); 

c. Is 1,000 or more dosage units, or equivalent quantity, such person 
shall be punished as a Class D felon and shall be sentenced to a 
minimum term of 175 months and a maximum term of 219 
months in the State’s prison and shall be fined not less than two 
hundred thousand dollars ($200,000). 

(4b) Any person who sells, manufactures, delivers, transports, or pos- 
sesses 100 or more tablets, capsules, or other dosage units, or 28 
grams or more of 3,4-methylenedioxyamphetamine (MDA), including 
its. salts, ..1somers,. and salts’. of ) isomers; “or! " 3,4- 
methylenedioxymethamphetamine (MDMA), including its salts, iso- 
mers, and salts of isomers, or any mixture containing such sub- 
stances, shall be guilty of a felony, which felony shall be known as 
“trafficking in MDA/MDMA.” If the quantity of the substance or 
mixture involved: 
a. Is 100 or more tablets, capsules, or other dosage units, but less 

than 500 tablets, capsules, or other dosage units, or 28 grams or 
more, but less than 200 grams, the person shall be punished as a 
Class G felon and shall be sentenced to a minimum term of 35 
months and a maximum term of 42 months in the State’s prison 
and shall be fined not less than twenty-five thousand dollars 
($25,000); 

b. Is 500 or more tablets, capsules, or other dosage units, but less 
than 1,000 tablets, capsules, or other dosage units, or 200 grams 
or more, but less than 400 grams, the person shall be punished as 
a Class F felon and shall be sentenced to a minimum term of 70 
months and a maximum term of 84 months in the State’s prison 
and shall be fined not less than fifty thousand dollars ($50,000); 

c. Is 1,000 or more tablets, capsules, or other dosage units, or 400 
grams or more, the person shall be punished as a Class D felon 
and shall be sentenced to a minimum term of 175 months and a 
maximum term of 219 months in the State’s prison and shall be 
fined not less than two hundred fifty thousand dollars ($250,000). 

(5) Except as provided in this subdivision, a person being sentenced under 
this subsection may not receive a suspended sentence or be placed on 
probation. The sentencing judge may reduce the fine, or impose a 
prison term less than the applicable minimum prison term provided 
by this subsection, or suspend the prison term imposed and place a 
person on probation when such person has, to the best of his 
knowledge, provided substantial assistance in the identification, 
arrest, or conviction of any accomplices, accessories, co-conspirators, 
or principals if the sentencing judge enters in the record a finding that 
the person to be sentenced has rendered such substantial assistance. 

(6) Sentences imposed pursuant to this subsection shall run consecutively 
with and shall commence at the expiration of any sentence being 
served by the person sentenced hereunder. 

(i) The penalties provided in subsection (h) of this section shall also apply to 
any person who is convicted of conspiracy to commit any of the offenses 
described in subsection (h) of this section. (1971, c. 919, s. 1; 1973, c. 654, s. 1; 
Peto oos, 8 LULL 1D. Co g00, 5.2: 1977.6, 902<5S1.:2: 1979, 02100, 8. 0; 
1979, 2nd Sess., c. 1251, ss. 4-7; 1983, c. 18; c. 294, s. 6; c. 414; 1985, c. 569, s. 
bat, 16405) SSackyr 251 98.7..0.190;.c.i1 0D. ss. 4.5;.¢41640,:ssady 2:.c, 783, 8.4:,1989, 
c. 641; c. 672; c. 690; c. 770, s. 68; 1989 (Reg. Sess., 1990), c. 1024, s. 17; c. 1039, 
s. 5; c. 1081, s. 2;-1991, c. 484, s. 1; 1993, c. 538, s. 30; c. 539, s. 1858.1; 1994, 
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Ex. Sess., c. 11, s. 1; c. 14, ss. 46, 47; c. 24, s. 14(b); 1996, 2nd Ex. Sess., c. 18, 
s. 20.18(c); 1997-304, ss. 1, 2; 1997-443, s. 19.25(b), (u), Gi); 1998-212, s. 
17.16(e); 1999-165, s. 4; 1999-370, s. 1; 2000-140, s. 92.2(d).) 

Effect of Amendments. — 
Session Laws 2000-140, s. 92.2(d), effective 

December 1, 2000, added subdivision (d2)(30). 

CASE NOTES 

I. General Consideration. 

Ill. Sale or Delivery. 
IV. Possession. 

A. In General. 
B. Possession with Intent to Sell or Deliver. 

V. Trafficking. 

I. GENERAL CONSIDERATION. 

Stated in State v. Chavis, 134 N.C. App. 546, 
518 S.E.2d 241 (1999). 

Ill. SALE OR DELIVERY. 

Evidence Admissible — Admission of tes- 
timony revealing that police informant became 
informant as a result of being arrested for 
buying cocaine from defendant and promising 
to help catch the seller, i.e. the defendant, was 
proper to prove intent, a common plan or 
scheme, and to identify defendant. State v. 
Montford, — N.C. App. —, — S.E.2d —, 2000 
N.C. App. LEXIS 431 (2000). 

IV. POSSESSION. 

A. In General. 

Possession Includes Mixtures. — 
Possession of a 273-gram mixture containing 

only 27 grams of pure cocaine is legally suffi- 
cient to support a conviction for trafficking in 
200-400 grams of cocaine; the relevant question | 
is the weight of the total substances seized;~ 

regardless of the substances’ purity. State v. 
Broome, 186 N.C. App. 82, 523 S.E.2d 448 
(1999), cert. denied, 351 N.C. 362, — S.E.2d — 
(2000). 
Handling for Inspection Purposes Did 

Not Constitute Possession. — The record 
failed to contain substantial evidence that the 
defendant possessed cocaine within the mean- 
ing of the statute where the the officer sat down 
next to the defendant in the back seat of the 
informant’s vehicle and handed the defendant a 
package containing cocaine which he passed on 
to another person, who was sitting in the front 
seat, who tested the cocaine by tasting it, 
handed it back to the officer and stated that he 
did not want to purchase the cocaine because 
the quality was not good. Defendant’s handling 
of the cocaine for inspection purposes did not 
constitute possession within the meaning of 
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this section, as he did not have the power and 
intent to control its disposition or use. State v. 
Wheeler, — N.C. App. —, 530 S.E.2d 311, 2000 
N.C. App. LEXIS 546 (2000). 
Evidence Insufficient to Establish Con- 

structive Possession. — 
The defense of impossibility properly applied 

to bar a conviction under this section, and 
constructive possession was inapplicable be- 
cause there was no evidence as to the actual 
source of the drugs and, although the defen- 
dant may well have had the requisite intent, 
there was no evidence he ever had the capabil- 
ity to exercise dominion and control over the 
original shipment of drugs; instead, an appro- 
priate charge would have been an attempt, 
pursuant to § 90-98. State v. Clark, — N.C. 
App. —, 527 S.E.2d 319, 2000 N.C. App. LEXIS 
267 (2000). 
Attempt to traffic in marijuana by pos- 

session is a lesser-included offense of traf- 
ficking in marijuana by possession, although 
the penalty for conviction of an attempted con- 
trolled substance offense is the same as the 
penalty for a conviction of the underlying 
crime. State v. Clark, — N.C. App. —, 527 
S.E.2d 319, 2000 N.C. App. LEXIS 267 (2000). 
Evidence Sufficient. — 
Where the State’s evidence tended to show 

that defendant rented two motel rooms, was 
the sole occupant of the rooms, that defendant 
retained keys to both rooms, and only his be- 
longings were seized from the rooms, there was 
sufficient evidence of defendant’s exclusive con- 
trol and constructive possession of the con- 
trolled substance. State v. Williams, 136 N.C. 
App. 218, 523 S.E.2d 428 (1999). 

Evidence was sufficient to find that defen- 
dant took possession of drugs in exchange for 
money in spite of defendant’s claim that sub- 
stance never left police’s possession where of- 
ficer placed them on defendant’s back seat, 
where the parking lot was surrounded by po- 
lice, and where the defendant was unable to 
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leave the lot and never touched the drugs. State 
v. Broome, 1386 N.C. App. 82, 523 S.E.2d 448 
(1999), cert. denied, 351 N.C. 362, — S.E.2d — 
(2000). 
Mere Presence Instruction. — The court 

did not err in refusing defendant’s request for a 
specific mere presence instruction where it pro- 
vided defendant’s requested instruction in sub- 
stance. State v. Williams, 136 N.C. App. 218, 
523 S.E.2d 428 (1999). 
Instruction on Constructive Possession. 

The court’s refusal to label the distinction 
between actual and constructive possession 
was not error where it had provided defendant’s 
request in substance. State v. Williams, 136 
N.C. App. 218, 523 S.E.2d 428 (1999). 

Repetition of Instruction Not Prejudi- 
cial. — Trial judge neither prejudiced the de- 
fendant nor unduly emphasized its instruction 
on possession by clarifying the instruction to 
the jury three times. State v. Williams, 136 N.C. 
App. 218, 523 S.E.2d 428 (1999). 

B. Possession with Intent to Sell or 

Deliver. 

The failure to admit testimony challeng- 
ing the undercover procedures used by an 
undercover agent in obtaining drugs from the 
defendant did not constitute an abuse of discre- 
tion, under § 8C-1-702, where the evidence 
was already sufficient to prove the drug 
charges, under this section, and where the 
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record already contained evidence that the 
agent used the drugs from the buys and the 
jury, therefore, had the ability, on its own, to 
assess the agent’s credibility. State v. Mackey, 
—N.C. App. —, 5380 S.E.2d 306, 2000 N.C. App. 
LEXIS 533 (2000). 

V. TRAFFICKING. 

Evidence held sufficient 
The evidence was sufficient under this sec- 

tion where the defendant had nonexclusive 
possession of a motel room but law enforcement 
officers found $ 800.00 cash and 2.22 grams of 
cocaine in the pocket of defendant’s pants, 
enough to allow a reasonable person to infer 
that defendant had the power and intent to 
control the cocaine found in the bathroom, and, 

therefore, constructively possessed the cocaine. 
State v. Jackson, — N.C. App. —, 529 S.E.2d 
253, 2000 N.C. App. LEXIS 424 (N.C. Ct. App. 
2000). 
The defendant’s sentence was not dis- 

proportionate to her crimes although her 
more culpable co-conspirators received lesser or 
equivalent sentences after plea-arrangements 
where the sentences imposed upon defendant, 
albeit consecutive, were within the presump- 
tive statutory range authorized for her drug 
trafficking offenses under the Structured Sen- 
tencing Act. State v. Parker, — N.C. App. —, 
530 S.E.2d 297, 2000 N.C. App. LEXIS 506 
(2000). 

§ 90-96. Conditional discharge and expunction of records 
for first offense. 

CASE NOTES 

Conviction for Purposes of Structured 
Sentencing Act. — The defendant’s guilty 
plea followed by probation under the provisions 
of this section was a “conviction” for the pur- 
poses of the Structured Sentencing Act, § 15A- 

1340.10 et seq., and thus furnished a legitimate 
basis for the trial court’s determination of de- 
fendant’s sentence. State v. Hasty, 133 N.C. 
App. 568, 516 S.E.2d 428 (1999). 

§ 90-98. Attempt and conspiracy; penalties. 

CASE NOTES 

Evidence Held to Support Conviction of 
Attempt. — 

Where the defense of impossibility properly 
applied to bar a conviction under § 90-95, and 
constructive possession was inapplicable be- 
cause there was no evidence as to the actual 
source of the drugs and, although the defen- 
dant had the requisite intent, there was no 
evidence he ever had the capability to exercise 
dominion and control over the original ship- 
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ment of drugs, which contained twelve and 
one-half pounds of marijuana hidden inside a 
television set, the court held that an appropri- 
ate alternative charge would have been an 
attempt, pursuant to this section. State v. 
Clark, — N.C. App. —, 527 S.E.2d 319, 2000 
N.C. App. LEXIS 267 (2000). 

Attempt to traffic in marijuana by pos- 
session is a lesser-included offense of traf- 
ficking in marijuana by possession although 
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the penalty for conviction of an attempted con- 
trolled substance offense is the same as the 
penalty for a conviction of the underlying 
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crime. State v. Clark, — N.C. App. —, 527 
S.E.2d 319, 2000 N.C. App. LEXIS 267 (2000). 

§ 90-108. Prohibited acts; penalties. 

CASE NOTES 

Continuing Offense Precludes Several 
Violations. — Defendant’s conviction of two 
counts of keeping and maintaining a dwelling 
for the use of a controlled substance in violation 
of this section, where no evidence indicated a 
termination and subsequent resumption of 

Change of Address Allowed on Indict- 
ment. — The trial court correctly allowed 
State’s amendment to an indictment for keep- 
ing and maintaining a dwelling for the use of a 
controlled substance to correct the address 
from “919 Dollard Town Road” to “929 Dollard 

drug trafficking, was erroneous and constituted 
double jeopardy. State v. Grady, — N.C. App. —, 
524 S.E.2d 75, 2000 N.C. App. LEXIS 12 (2000). 

Town Road.” State v. Grady, — N.C. App. —, 
524 S.E.2d 75, 2000 N.C. App. LEXIS 12 (2000). 

ARTICLE 6. 

Optometry. 

§ 90-116. Board of Examiners in Optometry. 

In order to properly regulate the practice of optometry, there is established 
a North Carolina State Board of Examiners in Optometry, which shall consist 
of five regularly graduated optometrists who have been engaged in the practice 
of optometry in this State for at least five years and two members to represent 
the public at large. 

No public member shall at any time be a health care provider, be related to 
or be the spouse of a health care provider, or have any pecuniary interest in the 
profitability of a health care provider. For purposes of this section, the term 
“health care provider” shall have the same meaning as provided in GS. 
58-47-5(4). The Governor shall appoint the two public members not later than 
July 1, 1981. 

The optometric members of the Board shall be appointed by the Governor 
from a list provided by the North Carolina State Optometric Society. For each 
vacancy, the society must submit at least three names to the Governor. The 
society shall establish procedures for the nomination and election of optome- 
trist members of the Board. These procedures shall be adopted under the 
rule-making procedures described in Article 2A, Chapter 150B of the General 
Statutes, and notice of the proposed procedures shall be given to all licensed 
optometrists residing in North Carolina. Such procedures shall not conflict 
with the provisions of this section. Every optometrist with a current North 
Carolina license residing in the State shall be eligible to vote in all such 
elections, and the list of licensed optometrists shall constitute the registration 
list for elections. Any decision of the society relative to the conduct of such 
elections may be challenged by civil action in the Wake County Superior Court. 
A challenge must be filed not later than 30 days after the society has rendered 
the decision in controversy, and all such cases shall be heard de novo. 

All Board members serving on June 30, 1981, shall be eligible to complete 
their respective terms. No member appointed to a term on or after July 1, 1981, 
shall serve more than two complete consecutive five-year terms, except that 
each member shall serve until his successor is chosen and qualifies. 
_ The Governor may remove any member for good cause shown. Any vacancy 
in the optometrist membership of the Board shall be filled for the period of the 
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unexpired term by the Governor from a list of at least three names submitted 
by the North Carolina State Optometric Society Executive Council. Any 
vacancy in the public membership of the Board shall be filled by the Governor 
for the unexpired term. (1909, c. 444, s. 3; 1915, c. 21, s. 1; C.S., s. 6689; 1935, 
c. 63; 1981, c. 496, s. 1; 1987, c. 827, s. 1; 2000-189, s. 5.) 

Effect of Amendments. — Session Laws tuted “Article 2A” for “Article 2” in the third 

2000-189, s. 5, effective August 2, 2000, substi- paragraph. 

§ 90-121.2. Rules and regulations; discipline, suspension, 
revocation and regrant of certificate. 

(a) The Board shall have the power to make, adopt, and promulgate such 
rules and regulations, including rules of ethics, as may be necessary and 
proper for the regulation of the practice of the profession of optometry and for 
the performance of its duties. The Board shall have jurisdiction and power to 
hear and determine all complaints, allegations, charges of malpractice, corrupt 
or unprofessional conduct, and of the violation of the rules and regulations, 
including rules of ethics, made against any optometrist licensed to practice in 
North Carolina. The Board shall also have the power and authority to: (i) 
refuse to issue a license to practice optometry; (ii) refuse to issue a certificate 
of renewal of a license to practice optometry; (iii) revoke or suspend a license 
to practice optometry; and (iv) invoke such other disciplinary measures, 
censure, or probative terms against a licensee as it deems fit and proper; in any 
instance or instances in which the Board is satisfied that such applicant or 
licensee: 

(1) Has engaged in any act or acts of fraud, deceit or misrepresentation in 
obtaining or attempting to obtain a license or the renewal thereof: 

(2) Is a chronic or persistent user of intoxicants, drugs or narcotics to the 
extent that the same impairs his ability to practice optometry; 

(3) Has been convicted of any of the criminal provisions of this Article or 
has entered a plea of guilty or nolo contendere to any charge or 
charges arising therefrom; 

(4) Has been convicted of or entered a plea of guilty or nolo contendere to 
any felony charge or to any misdemeanor charge involving moral 
turpitude; 

(5) Has been convicted of or entered a plea of guilty or nolo contendere to 
any charge of violation of any State or federal narcotic or barbiturate 
law; 

(6) Has engaged in any act or practice violative of any of the provisions of 
this Article or violative of any of the rules and regulations promul- 
gated and adopted by the Board, or has aided, abetted or assisted any 
other person or entity in the violation of the same; 

(7) Is mentally, emotionally, or physically unfit to practice optometry or is 
afflicted with such a physical or mental disability as to be deemed 
dangerous to the health and welfare of his patients. An adjudication of 
mental incompetency in a court of competent jurisdiction or a deter- 
mination thereof by other lawful means shall be conclusive proof of 
unfitness to practice optometry unless or until such person shall have 
been subsequently lawfully declared to be mentally competent; 

(8) Repealed by Session Laws 1981, c. 496, s. 12. 
(9) Has permitted the use of his name, diploma or license by another 

person either in the illegal practice of optometry or in attempting to 
fraudulently obtain a license to practice optometry; 

(10) Has engaged in such immoral conduct as to discredit the optometry 
profession; 
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(11) Has obtained or collected or attempted to obtain or collect any fee 
through fraud, misrepresentation, or deceit; 

(12) Has been negligent in the practice of optometry; 
(13) Has employed a person not licensed in this State to do or perform any 

act of service, or has aided, abetted or assisted any such unlicensed 
person to do or perform any act or service which under this Article can 
lawfully be done or performed only by an optometrist licensed in this 
State; 

(14) Is incompetent in the practice of optometry; 
(15) Has practiced any fraud, deceit or misrepresentation upon the public 

or upon any individual in an effort to acquire or retain any patient or 
patients, including false or misleading advertising; 

(16) Has made fraudulent or misleading statements pertaining to his 
skill, knowledge, or method of treatment or practice; 

(17) Has committed any fraudulent or misleading acts in the practice of 
optometry; 

(18) Repealed by Session Laws 1981, c. 496, s. 12. 
(19) Has, in the practice of optometry, committed an act or acts constitut- 

ing malpractice; 
(20) Repealed by Session Laws 1981, c. 496, s. 12. 
(21) Has permitted an optometric assistant in his employ or under his 

supervision to do or perform any act or acts violative to this Article or 
of the rules and regulations promulgated by the Board; 

(22) Has wrongfully or fraudulently or falsely held himself out to be or 
represented himself to be qualified as a specialist in any branch of 
optometry; 

(23) Has persistently maintained, in the practice of optometry, unsanitary 
offices, practices, or techniques; 

(24) Is a menace to the public health by reason of having a serious 
communicable disease; 

(25) Has engaged in any unprofessional conduct as the same may be from 
time to time defined by the rules and regulations of the Board. 

In addition to and in conjunction with the actions described above, the Board 
may make a finding adverse to a licensee or applicant but withhold imposition 
of judgment and penalty or it may impose judgment and penalty but suspend 
enforcement thereof and place the licensee on probation, which probation may 
be vacated upon noncompliance with such reasonable terms as the Board may 
impose. The Board may administer a public or private reprimand or a private 
letter of concern, and the private reprimand and private letter of concern shall 
not require a hearing in accordance with G.S. 90-121.3 and shall not be 
disclosed to any person except the licensee. The Board may require a licensee 
to: (i) make specific redress or monetary redress; (ii) provide free public or 
charity service; (iii) complete educational, remedial training, or treatment 
programs; (iv) pay a fine; and (v) reimburse the Board for disciplinary costs. 

(b) If any person engages in or attempts to engage in the practice of 
optometry while his license is suspended, his license to practice optometry in 
the State of North Carolina may be permanently revoked. 

(c) The Board may, on its own motion, initiate the appropriate legal 
proceedings against any person, firm or corporation when it is made to appear 
to the Board that such person, firm or corporation has violated any of the 
provisions of this Article. 

(d) The Board may appoint, employ or retain an investigator or investiga- 
tors for the purpose of examining or inquiring into any practices committed in 
this State that might violate any of the provisions of this Article or any of the 
rules and regulations promulgated by the Board. 

(e) The Board may employ or retain legal counsel for such matters and 
purposes as may seem fit and proper to said Board. 
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(f) As used in this section the term “licensee” includes licensees, provisional 
licensees and holders of intern permits, and the term “license” includes license, 
provisional license and intern permit. 

(g) Aperson, partnership, firm, corporation, association, authority, or other 
entity acting in good faith without fraud or malice shall be immune from civil 
liability for (i) reporting or investigating the acts or omissions of a licensee or 
applicant that violate the provisions of subsection (a) of this section or any 
other provision of law relating to the fitness of a licensee or applicant to 
practice optometry and (ii) initiating or conducting proceedings against a 
licensee or applicant if a complaint is made or action is taken in good faith 
without fraud or malice. A person shall not be held liable in any civil 
proceeding for testifying before the Board in good faith and without fraud or 
malice in any proceeding involving a violation of subsection (a) of this section 
or any other law relating to the fitness of an applicant or licensee to practice 
optometry, or for making a recommendation to the Board in the nature of peer 
review, in good faith and without fraud and malice. (1973, c. 800, s. 20; 1981, 
c. 496, ss. 12, 18; 2000-184, s. 6.) 

Effect of Amendments. — Session Laws _ the last paragraph in subsection (a); and added 
2000-184, s. 6, effective August 2, 2000, added __ subsection (g). 

ARTICLE 8. 

Chiropractic. 

§ 90-139. Creation and membership of Board of Examin- 
ers. 

(a) The State Board of Chiropractic Examiners is created to consist of eight 
members appointed by the Governor and General Assembly. Six of the 
members shall be practicing doctors of chiropractic, who are residents of this 
State and who have actively practiced chiropractic in the State for at least 
eight consecutive years immediately preceding their appointments; four of 
these six members shall be appointed by the Governor, and two by the General 
Assembly in accordance with G.S. 120-121, one each upon the recommendation 
of the President Pro Tempore of the Senate and the Speaker of the House of 
Representatives. No more than three members of the Board may be graduates 
of the same college or school of chiropractic. The other two members shall be 
persons chosen by the Governor to represent the public at large. The public 
members shall not be health care providers nor the spouses of health care 
providers. For purposes of Board membership, “health care provider” means 
any licensed health care professional and any agent or employee of any health 
care institution, health care insurer, health care professional school, or a 
member of any allied health profession. For purposes of this section, a person 
enrolled in a program to prepare him to be a licensed health care professional 
or an allied health professional shall be deemed a health care provider. For 
purposes of this section, any person with significant financial interest in a 
health service or profession is not a public member. 

(b) All Board members serving on June 30, 1981, shall be eligible to 
complete their respective terms. No member appointed to the Board on or after 
July 1, 1981, shall serve more than two complete consecutive terms, except 
that each member shall serve until his successor is chosen and qualifies. The 
initial appointment of the General Assembly upon the recommendation of the 
President of the Senate shall be for a term to expire June 30, 1986, and the 
initial appointment of the General Assembly upon the recommendation of the 
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Speaker of the House of Representatives shall be for a term to expire June 30, 
1985, subsequent appointments upon the recommendation of the President of 
the Senate shall be for terms of three years, subsequent appointments upon 
the recommendation of the Speaker of the House of Representatives shall be 
for terms of two years. 

(c) The Governor and General Assembly, respectively, may remove any 
member appointed by them for good cause shown. In addition, upon the 
request of the Speaker of the House of Representatives or the President Pro 
Tempore of the Senate concerning a person appointed by the General Assembly 
upon the recommendation of the Speaker of the House of Representatives or 
the President Pro Tempore of the Senate, respectively, the Governor may 
remove such appointee for good cause shown, if the request is made and 
removal occurs either (i) when the General Assembly has adjourned to a date 
certain, which date is more than 10 days after the date of adjournment, or (11) 
after sine die adjournment of the regular session. The Governor may appoint 
persons to fill vacancies of persons appointed by him to fill unexpired terms. 
Vacancies in appointments made by the General Assembly shall be in accor- 
dance with G.S. 120-122. (1917, c. 78, s. 1; C.S., s. 6710; 1979, c. 108, s. 1; 1981, 
c. 766, s. 1; 1983, c. 717, ss. 100-104; 1995, c. 490, s. 11; 1999-405, s. 3; 
1999-431, s. 3.9; 2000-181, s. 2.'7(a).) 

Effect of Amendments. — bers” for “Seven of the members,” substituted 
Session Laws 2000-181, s. 2.7(a), effective “four of these six members” for “five of these 

August 2, 2000, and applicable to the next seven members,” substituted “The other two 
appointment by the Governor toreplaceamem- members” for “The other member,” and made 
ber who is a practicing doctor of chiropractic,in minor wording and punctuation changes 
subsection (a), substituted “Six of the mem- throughout. 

§ 90-140. Selection of chiropractic members of Board. 

The Governor and the General Assembly upon the recommendation of the 
President Pro Tempore of the Senate shall appoint chiropractic members of the 
Board for terms of three years from a list provided by the Board, and the 
General Assembly upon the recommendation of the Speaker of the House of 
Representatives shall appoint a chiropractic member of the Board for a term of 
two years from a list provided by the Board. For each vacancy, the Board must 
submit at least three names to the Governor, President Pro Tempore of the 
Senate and Speaker of the House. 

The Board shall establish procedures for the nomination and election of 
chiropractic members. These procedures shall be adopted under Article 2A of 
Chapter 150B of the General Statutes, and notice of the proposed procedures 
shall be given to all licensed chiropractors residing in North Carolina. These 
procedures shall not conflict with the provisions of this section. Every chiro- 
practor with a current North Carolina license residing in this State shall be 
eligible to vote in all such elections, and the list of licensed chiropractors shall 
constitute the registration list for elections. Any decision of the Board relative 
to the conduct of such elections may be challenged by civil action in the Wake 
County Superior Court. A challenge must be filed not later than 30 days after 
the Board has rendered the decision in controversy, and all such cases shall be 
heard de novo. (1917, c. 73, s. 2; C.S., s. 6711; 1933, c. 442, s. 1; 1963, c. 646, s. 
1; 1979, c. 108, s. 2; 1981, c. 766, s. 2; 1983, c. 717, s. 106; 1987, c. 827, s. 1; 
1995, c. 490, s. 11.1; 2000-189, s. 6.) 

Effect of Amendments. — Session Laws tuted “Article 2A” for “Article 2” in the second 
2000-189, s. 6, effective August 2, 2000, substi- paragraph. 
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§ 90-143. Definitions of chiropractic; examinations; edu- 
cational requirements. 

CASE NOTES 

Quoted in Winston v. Brodie, 134 N.C. App. 
260, 517 S.E.2d 203 (1999). 

§ 90-157.2. Chiropractor as expert witness. 

CASE NOTES 

Testimony Regarding Extremities. — 
Trial court correctly allowed chiropractor’s tes- 
timony concerning injuries to victim’s bodily 
extremities, as these constitute parts of the 
body to which nerves radiate from the spine 
and come within the scope chiropractic exper- 
tise. Winston v. Brodie, 134 N.C. App. 260, 517 
S.E.2d 203 (1999). 
Testimony Regarding Permanency And 

Cause of Injuries. — Trial court correctly 
allowed chiropractor’s testimony concerning 
the permanency and cause of victim’s injuries. 

Winston v. Brodie, 134 N.C. App. 260, 517 
S.E.2d 203 (1999). 
Jury Instructions Held Sufficient. — 

Where doctor of chiropractic was qualified and 
tendered as an expert witness and the jury was 
instructed that he was “accepted by the Court 
as an expert in the field of chiropractic,” the 
trial court did not err in failing to instruct the 
jury later that a chiropractor is an expert 
witness in accordance with this provision. 
Blackmon v. Bumgardner, 135 N.C. App. 125, 
519 S.E.2d 335 (1999). 

ARTICLE 9A. 

Nursing Practice Act. 

§ 90-171.19. Legislative findings. 

CASE NOTES 

Violation of Minimum Standards as Vio- 
lation of North Carolina Public Policy. — 
Plaintiff’s complaint adequately alleged that 
she was terminated for meeting the minimum 
requirements of the practice of nursing as es- 
tablished and mandated by this Article and 

§ 90-171.20. Definitions. 

regulations thereunder, in violation of the pub- 
lic policy of North Carolina to ensure the public 
a minimum level of safe nursing care. Deerman 
v. Beverly Cal. Corp., 185 N.C. App. 1, 518 
S.E.2d 804 (1999). 

CASE NOTES 

Applied in Deerman vy. Beverly Cal. Corp., 
135 N.C. App. 1, 518 S.E.2d 804 (1999). 

OPINIONS OF ATTORNEY GENERAL 

It is unlawful for certified registered 
nurse anesthetists (CRNAs) to provide an- 
esthesia care without physician supervi- 
sion. See opinion of Attorney General to The 

Honorable James S. Forrester, M.D. North 
Carolina General Assembly, 1998 N.C.A.G. 58 
(12/31/98). 
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§ 90-171.37. Revocation, suspension, or denial of 
licensure. 

CASE NOTES 

Quoted in Deerman v. Beverly Cal. Corp., 

135 N.C. App. 1, 518 S.E.2d 804 (1999). 

ARTICLE 10A. 

Practice of Midwifery. 

§ 90-178.3. Regulation of midwifery. 

(a) No person shall practice or offer to practice or hold oneself out to practice 
midwifery unless approved pursuant to this Article. +78 ' 

(b) A person approved pursuant to this Article may practice midwifery in a 
hospital or non-hospital setting and shall practice under the supervision of a 
physician licensed to practice medicine who is actively engaged in the practice 
of obstetrics. A registered nurse approved pursuant to this Article is authorized 
to write prescriptions for drugs in accordance with the same conditions 
applicable to a nurse practitioner under G.S. 90-18.2(b). 

(c) Graduate nurse midwife applicant status may be granted by the joint 
subcommittee in accordance with G.S. 90-178.4. (1983, c. 897, s. 1; 2000-140, s. 
60.) 

Effect of Amendments. — Session Laws 

2000-140, s. 60, effective July 21, 2000, added 
subsection (c). 

ARTICLE 16. 

Dental Hygiene Act. 

§ 90-223. Powers and duties of Board. 

(a) The Board is authorized and empowered to: 
(1) Conduct examinations for licensure, 
(2) Issue licenses and provisional licenses, 
(3) Issue annual renewal certificates, and 
(4) Renew expired licenses. 

(b) The Board shall have the authority to make or amend rules and 
regulations not inconsistent with this Article governing the practice of dental 
hygiene and the granting, revocation and suspension of licenses and provi- 
sional licenses of dental hygienists. 

(1) Any rule adopted under this Article shall be distributed to all licensed 
dentists and all licensed dental hygienists within 30 days of final 
approval by the Board. 

(2) The Board shall issue every two years a compilation or supplement of 
the Dental Hygiene Act and the Board rules and regulations, and, 
upon written request therefor, a directory of dental hygienists to each 
licensed dentist and dental hygienist. 

(c) The Board shall keep on file in its office at all times a complete record of 
the names, addresses, license numbers and renewal certificate numbers of all 
persons entitled to practice dental hygiene in this State. 
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(d) The Board shall, in addition to any other requirements for Board 
approval of a school or program of dental hygiene for purposes of this Article, 
require that any school or program in North Carolina develop and implement 
a procedure for advanced placement of potentially qualified persons. This 
procedure shall be designed to encourage and allow credit for any person who 
has attained special capabilities in dental work through military service, 
on-the-job training or working experience, or other means not otherwise 
qualifying the person to be immediately eligible for licensure. The procedure 
shall include these elements: public announcement of the procedure, a method 
for persons who have special capabilities through training or experience to 
make application to the school or program for advanced placement, personal 
counseling on obtaining advanced placement, administration of specially 
prepared written and clinical examinations for all parts of the curriculum 
otherwise required for graduation, exemption from course requirements when 
results of the examinations so indicate, and appropriate modification of 
curriculum requirements, when necessary, to facilitate individual advance- 
ment in education programs. The procedure for advanced placement shall not 
be approved by the Board unless it is fairly designed to facilitate the 
substitution of military or civilian training and experience for regular curric- 
ula, taking into account that the special nature of military and certain civilian 
training and experience may be equivalent without necessarily being identical 
to the courses of the school or program. 

(e) The Board shall have the authority to provide for programs for impaired 
dental hygienists as authorized in G.S. 90-48.38. (1945, c. 639, s. 3; 1971, c. 756, 
s. 2; 1973, c. 871, s. 2; 1979, 2nd Sess., c. 1195, s. 14; 1987, c. 827, s. 1; 1999-382, 
s. 2; 2000-189, s. 7.) 

Effect of Amendments. — shall be filed and distributed in accordance 
Session Laws 2000-189, s. 7, effective August with the provisions of Article 5 of Chapter 150B 

2, 2000, substituted “Any rule adopted under of the General Statutes of North Carolina. A 
this Article shall be distributed” for “Any rule copy must be distributed” in subdivision (b)(1). 
promulgated or amended under this Article 

ARTICLE 36. 

Massage and Bodywork Therapy Practice. 

§ 90-624. Exemptions. 

Nothing in this Article shall be construed to prohibit or affect: 
(1) The practice of a profession by persons who are licensed, certified, or 

registered under other laws of this State and who are performing 
services within their authorized scope of practice. 

(2) The practice of massage and bodywork therapy by a person employed 
by the government of the United States while the person is engaged in 
the performance of duties prescribed by the laws and regulations of 
the United States. 

(3) The practice of massage and bodywork therapy by persons duly 
licensed, registered, or certified in another state, territory, the District 
of Columbia, or a foreign country when incidentally called into this 
State to teach a course related to massage and bodywork therapy or to 
consult with a person licensed under this Article. 

(4) Students enrolled in a Board-approved school while completing a 
clinical requirement for graduation that shall be performed under the 
supervision of a person licensed under this Article. 

(5) A person giving massage and bodywork therapy to members of that 
person’s immediate family. 
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(6) The practice of movement educators such as dance therapists or 

teachers, yoga teachers, personal trainers, martial arts instructors, 
movement repatterning practitioners, and other such professions. 

(7) The practice of techniques that are specifically intended to affect the 
human energy field. i 

(8) A person employed by or contracting with a not-for-profit community 
service organization to perform massage and bodywork therapy on 
persons who are members of the not-for-profit community service 

organization and are of the same gender as the person giving the 

massage or bodywork therapy. (1998-230, s. 10; 2000-140, s. 93.) 

Effect of Amendments. — Session Laws 

2000-140, s. 93, effective July 21, 2000, added 

subdivision (8). 

ARTICLE 37. 

Health Care Practitioner Identification. 

§§ 90-641 through 90-645: Reserved for future codification purposes. 

ARTICLE 38. 

Respiratory Care Practice Act. 

§ 90-646. Short title. 

This Article may be cited as the “Respiratory Care Practice Act”. (2000-162, 
s. 1.) 

Editor’s Note. — Session Laws 2000-162,s. 37. Session Laws 2000-162, s. 1, enacted §§ 90- 
5, made this Article effective August 2, 2000. 646 through 90-665 as Article 38. Session Laws 

Session Laws 2000-110, s. 1, and Session 2000-140, s. 98, renumbered the Article enacted 
Laws 1000-162, s. 1, both enacted new Articles by Session Laws 2000-110 as Article 39, §§ 90- 
in Chapter 90. Session Laws 2000-110, s. 1, 671 through 90-674. 

enacted §§ 90-646 through 90-649 as Article 

§ 90-647. Purpose. 

The General Assembly finds that the practice of respiratory care in the State 
of North Carolina affects the public health, safety, and welfare and that the 
mandatory licensure of persons who engage in respiratory care is necessary to 
ensure a minimum standard of competency. It is the purpose and intent of this 
Article to protect the public from the unqualified practice of respiratory care 
and from unprofessional conduct by persons licensed pursuant to this Article. 
(2000-162, s. 1.) 

§ 90-648. Definitions. 

The following definitions apply in this Article: 
(1) Board. — The North Carolina Respiratory Care Board. 
(2) Diagnostic testing. — Cardiopulmonary procedures and tests per- 

formed on the written order of a physician licensed under Article 1 of 
this Chapter that provide information to the physician to formulate a 
diagnosis of the patient’s condition. The tests and procedures may 
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include pulmonary function testing, electrocardiograph testing, car- 
diac stress testing, and sleep related testing. 

(3) Direct supervision. — The authority and responsibility to direct the 
performance of activities as established by policies and procedures for 
safe and appropriate completion of services. 

(4) Individual. — A human being. 
(5) License. —- A certificate issued by the Board recognizing the person 

named therein as having met the requirements to practice respiratory 
care as defined in this Article. 

(6) Licensee. — A person who has been issued a license under this Article. 
(7) Medical director. — An appointed physician who is licensed under 

Article 1 of this Chapter and a member of the entity’s medical staff, 
and who is granted the authority and responsibility for assuring and 
establishing policies and procedures and that the provision of such is 
provided to the quality, safety, and appropriateness standards as 
recognized within the defined scope of practice for the entity. 

(8) Person. — An individual, corporation, partnership, association, unit of 
government, or other legal entity. 

(9) Physician. — A doctor of medicine licensed by the State of North 
Carolina in accordance with Article 1 of this Chapter. 

(10) Practice of respiratory care. — As defined by the written order of a 
physician licensed under Article 1 of this Chapter, the observing and 
monitoring of signs and symptoms, general behavior, and general 
physical response to respiratory care treatment and diagnostic test- 
ing, including the determination of whether such signs, symptoms, 
reactions, behavior, or general response exhibit abnormal character- 

istics, and the performance of diagnostic testing and therapeutic 
application of: 
a. Medical gases, humidity, and aerosols including the maintenance 

of associated apparatus, except for the purpose of anesthesia. 
b. Pharmacologic agents related to respiratory care procedures, in- 

cluding those agents necessary to perform hemodynamic moni- 
toring. 

c. Mechanical or physiological ventilatory support. 
d. Cardiopulmonary resuscitation and maintenance of natural air- 

ways, the insertion and maintenance of artificial airways under 
the direct supervision of a recognized medical director in a health 
care environment which identifies these services within the scope 
of practice by the facility’s governing board. 

e. Hyperbaric oxygen therapy. 
f. New and innovative respiratory care and related support activities 

in appropriately identified environments and under the training 
and practice guidelines established by the American Association 
of Respiratory Care. 
‘The term also means the interpretation and implementation of a 
physician’s written or verbal order pertaining to the acts de- 
scribed in this subdivision. 

(11) Respiratory care. — As defined by the written order of a physician 
licensed under Article 1 of Chapter 90, the treatment, management, 
diagnostic testing, and care of patients with deficiencies and abnor- 
malities associated with the cardiopulmonary system. 

(12) Respiratory care practitioner. — A person who has been licensed by 
the Board to engage in the practice of respiratory care. 

(13) Support activities. — Procedures that do not require formal academic 
training, including the delivery, setup, and maintenance of apparatus. 
The term also includes giving instructions on the use, fitting, and 
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application of apparatus, but does not include therapeutic evaluation 
and assessment. (2000-162, s. 1.) 

§ 90-649. North Carolina Respiratory Care Board; cre- 
ation. 

(a) The North Carolina Respiratory Care Board is created. The Board shall 
consist of 10 members as follows: 

(1) Two members shall be respiratory care practitioners. 
(2) Four members shall be physicians licensed to practice in North 

Carolina, and whose primary practice is Pulmonology, Anesthesiology, 
Critical Care Medicine, or whose specialty is Cardiothoracic Disor- 
ders. 
One member shall represent the NCHA. 

(4) One member shall represent the North Carolina Association of Medi- 
cal Equipment Services. 

(5) Two members shall represent the public at large. 
(b) Members of the Board shall be citizens of the United States and 

residents of this State. The respiratory care practitioner members shall have 
practiced respiratory care for at least five years and shall be licensed under 
this Article. The public members shall not be: (i) a respiratory care practitio- 
ner, (ii) an agent or employee of a person engaged in the profession of 
respiratory care, (iii) a health care professional licensed under this Chapter or 
a person enrolled in a program to become a licensed health care professional, 
(iv) an agent or employee of a health care institution, a health care insurer, or 
a health care professional school, (v) a member of an allied health profession or 
a person enrolled in a program to become a member of an allied health 
profession, or (vi) a spouse of an individual who may not serve as a public 
member of the Board. (2000-162, s. 1.) 

(3) 

Editor’s Note. — Session Laws 2000-162, s. 
3, provides: “The initial appointments to the 
North Carolina Respiratory Care Board, cre- 
ated in G.S. 90-649, as enacted in Section 1 of 
this act, shall be appointed no later than Octo- 
ber 1, 2000. Notwithstanding the provisions of 
G.S. 90-649(b), as enacted in Section 1 of this 
act, the initial members of the North Carolina 
Respiratory Care Board who are appointed 
pursuant to G.S. 90-649(a)(1) must have passed 
the entry-level examination administered by 
the National Board for Respiratory Care, Inc. 
Notwithstanding the provisions of G.S. 90- 
650(b), as enacted in Section 1 of this act, of the 
initial appointments to the North Carolina Res- 
piratory Care Board, one of the members ap- 
pointed by the General Assembly, upon the 
recommendation of the Speaker of the House of 
Representatives, and one of the members ap- 
pointed by the General Assembly, upon the 

recommendation of the President Pro Tempore 
of the Senate, shall be appointed for three-year 
terms; one of the members appointed by the 
General Assembly, upon the recommendation of 
the Speaker of the House of Representatives, 
and one of the members appointed by the 
General Assembly, upon the recommendation of 
the President Pro Tempore of the Senate, shall 
be appointed for two-year terms; the public 
members appointed by the Governor shall be 
appointed for a one-year term; the physician 
member appointed by the North Carolina Med- 
ical Society shall be appointed for a one-year 
term; the physician member appointed by the 
Old North State Medical Society shall be ap- 
pointed for a one-year term; and the members 
appointed by the North Carolina Hospital As- 
sociation and the North Carolina Association of 
Medical Equipment Services shall be appointed 
for one-year terms.” 

§ 90-650. Appointments and removal of Board members; 
terms and compensation. 

(a) The members of the Board shall be appointed as follows: 
(1) The Governor shall appoint the public members described in G.S. 

90-649(a)(5). 
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(2) The General Assembly, upon the recommendation of the Speaker of the 
House of Representatives, shall appoint one of the respiratory care 
practitioner members described in G.S. 90-649(a)(1) and one of the 
physician members described in G.S. 90-649(a)(2) in accordance with 
G.S. 120-121. 

(3) The General Assembly, upon the recommendation of the President Pro 
Tempore of the Senate, shall appoint one of the respiratory care 
practitioner members described in G.S. 90-649(a)(1) and one of the 
physician members described in G.S. 90-649(a)(2) in accordance with 
G.S. 120-121. 

(4) The North Carolina Medical Society shall appoint one of the physician 
members described in G.S. 90-649(a)(2). 

(5) The Old North State Medical Society shall appoint one of the physician 
members described in G.S. 96-649(a)(2). 

(6) The North Carolina Hospital Association shall appoint the member 
described in G.S. 90-649(a)(3). 

(7) The North Carolina Association of Medical Equipment Services shall 
appoint the member described in G.S. 90-649(a)(4). 

(b) Members of the Board shall take office on the first day of November 
immediately following the expired term of that office and shall serve for a term 
of three years and until their successors are appointed and qualified. No 
member shall serve on the Board for more than two consecutive terms. 

(c) The Governor may remove members of the Board, after notice and an 
opportunity for hearing, for incompetence, neglect of duty, unprofessional 
conduct, conviction of any felony, failure to meet the qualifications of this 
Article, or committing any act prohibited by this Article. 

d) Any vacancy shall be filled by the authority originally filling that 
position, except that any vacancy in appointments by the General Assembly 
shall be filled in accordance with G.S. 120-122. Appointees to fill vacancies 
shall serve the remainder of the unexpired term and until their successors 
have been duly appointed and qualified. 

(e) Members of the Board shall receive no compensation for their services 
a shall be entitled to travel, per diem, and other expenses authorized by G.S. 
93B-5. 

(f) Individual members shall be immune from civil liability arising from 
activities performed within the scope of their official duties. (2000-162, s. 1.) 

§ 90-651. Election of officers; meetings of the Board. 

(a) The Board shall elect a chair and a vice-chair who shall hold office 
according to rules adopted pursuant to this Article, except that all officers shall 
be elected annually by the Board for one-year terms and shall serve until their 
successors are elected and qualified. 

(b) The Board shall hold at least two regular meetings each year as provided 
by rules adopted pursuant to this Article. The Board may hold additional 
meetings upon the call of the chair or any two Board members. A majority of 
the Board membership shall constitute a quorum. (2000-162, s. 1.) 

§ 90-652. Powers and duties of the Board. 

The Board shall have the power and duty to: 
(1) Determine the qualifications and fitness of applicants for licensure, 

renewal of licensure, and reciprocal licensure. 
(2) Establish and adopt rules necessary to conduct its business, carry out 

its duties, and administer this Article. 
(3) Adopt and publish a code of ethics. 
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(4) Deny, issue, suspend, revoke, and renew licenses in accordance with 
this Article. 

(5) Conduct investigations, subpoena individuals and records, and do all 
other things necessary and proper to discipline persons licensed under 
this Article and to enforce this Article. 

(6) Employ professional, clerical, investigative, or special personnel nec- 
essary to carry out the provisions of this Article and purchase or rent 
office space, equipment, and supplies. _ ; 

(7) Adopt a seal by which it shall authenticate its proceedings, official 
records, and licenses. 

(8) Conduct administrative hearings in accordance with Article 3A of 
Chapter 150B of the General Statutes. 

(9) Establish certain reasonable fees as authorized by this Article for 
applications for examination, licensure, provisional licensure, re- 
newal of licensure, and other services provided by the Board. 

(10) Submit an annual report to the North Carolina Medical Board, the 
North Carolina Hospital Association, the North Carolina Society of 
Respiratory Care, the Governor, and the General Assembly of all the 
Board’s official actions during the preceding year, together with any 
recommendations and findings regarding improvements of the prac- 
tice of respiratory care. 

(11) Publish and make available upon request the licensure standards 
prescribed under this Article and all rules adopted pursuant to this 
Article. 

(12) Request and receive the assistance of State educational institutions 
or other State agencies. 

(13) Establish and approve continuing education requirements for per- 
sons seeking licensure under this Article. (2000-162, s. 1.) 

§ 90-653. Licensure requirements; examination. 

(a) Each applicant for licensure under this Article shall meet the following 
requirements: 

(1) Submit a completed application as required by the Board. 
(2) Submit any fees required by the Board. 
(3) Submit to the Board written evidence, verified by oath, that the 

applicant has successfully completed the minimal requirements of a 
respiratory care education program as approved by the Commission 
for Accreditation of Allied Health Educational Programs. 

(4) Submit to the Board written evidence, verified by oath, that the 
applicant has successfully completed the minimal requirements for 
Basic Cardiac Life Support as recognized by the American Heart 
Association. 

(5) Pass the entry-level examination given by the National Board for 
Respiratory Care, Inc. 

(b) At least three times each year, the Board shall cause the examination 
required in subdivision (5) of subsection (a) of this section to be given to 
applicants at a time and place to be announced by the Board. Any applicant 
who fails to pass the first examination may take additional examinations in 
accordance with rules adopted pursuant to this Article. (2000-162, s. 1.) 

§ 90-654. Exemption from certain requirements. 

(a) The Board may issue a license to an applicant who, as of October 1, 2000, 
has passed the entry-level examination given by the National Board for 
Respiratory Care, Inc. An applicant applying for licensure under this subsec- 
tion shall submit his or her application to the Board before October 1, 2002. 
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(b) The Board may grant a temporary license to an applicant who, as of 
October 1, 2000, does not meet the qualifications of G.S. 90-653 but, through 
written evidence verified by oath, demonstrates that he or she is performing 
the duties of a respiratory care practitioner within the State. The temporary 
license is valid until October 1, 2002, within which time the applicant shall be 
required to complete the requirements of G.S. 90-653(a)(5). A license granted 
under this subsection shall contain an endorsement indicating that the license 
is temporary and shall state the date the license was granted and the date it 
expires. (2000-162, s. 1.) 

§ 90-655. Licensure by reciprocity. 

The Board may grant, upon application and the payment of proper fees, a 
license to a person who, at the time of application holds a valid license, 
certificate, or registration as a respiratory care practitioner issued by another 
state or a political territory or jurisdiction acceptable to the Board if, in the 
Board’s determination, the requirements for that license, certificate, or regis- 
tration are substantially the same as the requirements for licensure under this 
Article. (2000-162, s. 1.) 

§ 90-656. Provisional license. 

The Board may grant a provisional license for a period not exceeding 12 
months to any applicant who has successfully completed the education 
requirements under G.S. 90-653(a)(3) and has made application to take the 
examination required under G.S. 90-653(a)(5). A provisional license allows the 
individual to practice respiratory care under the supervision of a respiratory 
care practitioner and in accordance with rules adopted pursuant to this Article. 
A license granted under this section shall contain an endorsement indicating 
that the license is provisional and stating the terms and conditions of its use 
by the licensee and shall state the date the license was granted and the date 
it expires. (2000-162, s. 1.) 

§ 90-657. Notification of applicant following evaluation of 
application. 

After evaluation of the application and of any other evidence required from 
the applicant by the Board, the Board shall notify each applicant that the 
application and evidence submitted are satisfactory and accepted or unsatis- 
factory and rejected. If the application and evidence is rejected, the notice shall 
state the reasons for the rejection. (2000-162, s. 1.) 

§ 90-658. License as property of the Board; display re- 
quirement; renewal; inactive status. 

(a) A license issued by the Board is the property of the Board and shall be 
surrendered by the licensee to the Board on demand. 

(b) The licensee shall display the license in the manner prescribed by the 
Board. 

(c) The licensee shall inform the Board of any change of the licensee’s 
address. 

(d) The license shall be renewed by the Board annually upon the payment of 
a renewal fee if, at the time of application for renewal, the applicant is not in 
violation of this Article and has fulfilled the current requirements regarding 
continuing education as established by rules adopted pursuant to this Article. 
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(e) The Board shall notify a licensee at least 30 days in advance of the 
expiration of his or her license. Each licensee is responsible for renewing his or 
her license before the expiration date. Licenses that are not renewed automat- 
ically lapse. 

(f) The Board may provide for the late renewal of an automatically lapsed 
license upon the payment of a late fee. No late fee renewal may be granted 
more than five years after a license expires. 

(g) In accordance with rules adopted pursuant to this Article, a licensee may 
request that his or her license be declared inactive and may thereafter apply 
for active status. (2000-162, s. 1.) 

§ 90-659. Suspension, revocation, and refusal to renew a 
license. 

(a) The Board shall take the necessary actions to deny or refuse to renew a 
license, suspend or revoke a license, or to impose probationary conditions on a 
licensee or applicant if the licensee or applicant: 

(1) Has engaged in any of the following conduct: 
a. Employed fraud, deceit, or misrepresentation in obtaining or 

attempting to obtain a license or the renewal of a license. 
b. Committed an act of malpractice, gross negligence, or incompe- 

tence in the practice of respiratory care. 
c. Practiced respiratory care without a license. 
d. Engaged in health care practices that are determined to be 

hazardous to public health, safety, or welfare. 
(2) Was convicted of or entered a plea of guilty or nolo contendere to any 

crime involving moral turpitude. | 
(3) Was adjudicated insane or incompetent, until proof of recovery from 

the condition can be established. 
(4) Engaged in any act or practice that violates any of the provisions of 

this Article or any rule adopted pursuant to this Article, or aided, 
abetted, or assisted any person in such a violation. 

(b) Denial, refusal to renew, suspension, or revocation of a license, or 
imposition of probationary conditions upon a licensee may be ordered by the 
Board after a hearing held in accordance with Article 3A of Chapter 150B of the 
General Statutes and rules adopted pursuant to this Article. An application 
may be made to the Board for reinstatement of a revoked license if the 
revocation has been in effect for at least one year. (2000-162, s. 1.) 

§ 90-660. Expenses; fees. 

(a) All salaries, compensation, and expenses incurred or allowed for carry- 
ing out the purposes of this Article shall be paid by the Board exclusively out 
of the fees received by the Board as authorized by this Article or funds received 
from other sources. In no case shall any salary, expense, or other obligations of 
the Board be charged against the State. 

(b) All monies received by the Board pursuant to this Article shall be 
deposited in an account for the Board and shall be used for the administration 
and implementation of this Article. The Board shall establish fees in amounts 
to cover the cost of services rendered for the following purposes: 

(1) reese application, a fee not to exceed twenty-five dollars 

(2) For examination or reexamination, a fee not to exceed one hundred 
fifty dollars ($150.00). 

(3) For issuance of any license, a fee not to exceed one hundred dollars 
($100.00). 
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(4) For the renewal of any license, a fee not to exceed fifty dollars ($50.00). 
(5) For the late renewal of any license, an additional late fee not to exceed 

fifty dollars ($50.00). 
(6) For a license with a provisional or temporary endorsement, a fee not to 

exceed thirty-five dollars ($35.00). 
(7) For copies of rules adopted pursuant to this Article and licensure 

standards, charges not exceeding the actual cost of printing and 
mailing. (2000-162, s. 1.) 

§ 90-661. Requirement of license. 

After October 1, 2002, it shall be unlawful for any person who is not 
currently licensed under this Article to: 

(1) Engage in the practice of respiratory care. 
(2) Use the title “respiratory care practitioner”. 
(3) Use the letters “RCP”, “RTT”, “RT”, or any facsimile or combination in 

any words, letters, abbreviations, or insignia. 
(4) Imply orally or in writing or indicate in any way that the person is a 

respiratory care practitioner or is otherwise licensed under this 
Article. 

(5) Employ or solicit for employment unlicensed persons to practice 
respiratory care. (2000-162, s. 1.) 

§ 90-662. Violation a misdemeanor. 

Any person who violates any provision of this Article shall be guilty of a 
Class 1 misdemeanor. (2000-162, s. 1.) 

§ 90-663. Injunctions. 

The Board may apply to the superior court for an order enjoining violations 
of this Article, and upon a showing by the Board that any person has violated 
or is about to violate this Article, the court may grant an injunction or 
restraining order or take other appropriate action. (2000-162, s. 1.) 

§ 90-664. Persons and practices not affected. 

The requirements of this Article shall not apply to: 
(1) Any person registered, certified, credentialed, or licensed to engage in 

another profession or occupation or any person working under the 
supervision of a person registered, certified, credentialed, or licensed 
to engage in another profession or occupation in this State who is 
performing work incidental to or within the practice of that profession 
or occupation and does not represent himself or herself as a respira- 
tory care practitioner. 

(2) A student or trainee working under the direct supervision of a 
respiratory care practitioner while fulfilling an experience require- 
ment or pursuing a course of study to meet requirements for licensure 
in accordance with rules adopted pursuant to this Article. 

(3) A respiratory care practitioner serving in the armed forces or the 
Public Health Service of the United States or employed by the 
Veterans Administration when performing duties associated with that 
service or employment. 

(4) A person who performs only support activities as defined in G.S. 
90-648(13). (2000-162, s. 1.) 
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§ 90-665. Third-party reimbursement. 

Nothing in this Article shall be construed to require direct third-party 
reimbursements to persons licensed under this Article. (2000-162, s. 1.) 

§§ 90-666 through 90-670: Reserved for future codification purposes. 

ARTICLE 39. 

Safety Profession. 

§ 90-671. Definitions. 

The following definitions apply in this Article: 
(1) Associate Safety Professional (ASP). A person who has met the 

education, experience, and examination requirements established by 
the Board of Certified Safety Professionals for an Associate Safety 
Professional. 

(2) Board of Certified Safety Professionals (BCSP). A nonprofit corpora- 
tion, incorporated in Illinois in 1969, established to improve the 
practice and educational standards of the profession of safety by 
certifying individuals who meet its education, experience, examina- 
tion, and maintenance requirements. 

(3) Certified Safety Professional (CSP). A person who has met the educa- 
tion, experience, and examination requirements established by the 
Board of Certified Safety Professionals for a Certified Safety Profes- 
sional. (2000-110, s. 1; 2000-140, s. 98.) 

Editor’s Note. — Session Laws 2000-110, s. 37 of Chapter 90 by Session Laws 2000-110, s. 
2, makes the Article effective January 1, 2001 1, and the section enacted as § 90-646. The 
and applicable to acts committed on or after Article was renumbered as Article 39 of Chap- 
that date. ter 90, and the section renumbered as § 90- 

This article was originally enacted as Article 671, by Session Laws 2000-140, s. 98. 

§ 90-672. Unlawful acts; injunctive relief; exclusion. 

(a) No person shall represent himself or herself as a Certified Safety 
Professional or Associate Safety Professional unless that person is certified by 
the Board of Certified Safety Professionals and has duly authorized the Board 
to poy ay the office of the Secretary of State all information required by G.S. 
90-674. | 

(b) A violation of this section constitutes an unfair trade practice under G.S. 
75-1.1, and a court may impose a civil penalty against the defendant and shall 
be empowered to issue a restraining order to prevent further use of the title. 
(2000-110, s. 1; 2000-140, s. 98.) 

Editor’s Note. — This section was originally Session Laws 2000-140, s. 98, which also pro- 
enacted as § 90-647 by Session Laws 2000-110, vided for the correction of the internal reference 
s. 1, and was renumbered as § 90-672, by in subsection (a). 

§ 90-673. Exemptions and limitations. 

(a) This Article does not apply to: 
(1) A person who holds a license issued by a State board, commission, or 

other agency, is engaged in activities authorized by his or her license, 
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and does not represent himself or herself as an Associate Safety 
Professional or Certified Safety Professional. 

(2) A person who practices within the scope of safety, injury, or illness 
prevention and does not use the title “Associate Safety Professional” 
or “Certified Safety Professional”, the initials “ASP” or “CSP”, or 
otherwise represents himself or herself to the public as an Associate 
Safety Professional or Certified Safety Professional. 

(3) A person who is licensed as an architect under Chapter 83A of the 
General Statutes or any person working under the supervision of a 
licensed architect. 

(4) Aperson who is licensed as a professional engineer under Chapter 89C 
of the General Statutes or any person working under the supervision 
of a licensed professional engineer. 

(b) Nothing in this Article shall permit the practice of engineering by 
persons who are not licensed under Chapter 89C of the General Statutes. 

(c) Nothing in this Article shall permit the practice of architecture by 
persons not licensed under Chapter 83A of the General Statutes. (2000-110, s. 
1; 2000-140, s. 98.) 

Editor’s Note. — This section was originally s. 1, and was renumbered as § 90-673, by 
enacted as § 90-648 by Session Laws 2000-110, Session Laws 2000-140, s. 98. 

§ 90-674. Certification registry. 

The Board shall file with the Secretary of State the name, address, telephone 
number, and date of certification for all Associate Safety Professionals and 
Certified Safety Professionals. The Board shall remit a filing fee of thirty-five 
dollars ($35.00) to the Secretary of State with each certification filed. All fees 
paid to the Department shall be used to pay the costs incurred in administer- 
ing and enforcing this Article. The Board may require this filing fee to be paid 
by the person whose certification is being filed. The Board shall promptly notify 
ine Secretary of State when a person’s certification is revoked or no longer in 
effect. 

The Secretary of State shall maintain a registry of all current Associate 
Safety Professionals and Certified Safety Professionals as furnished by the 
Board. (2000-110, s. 1; 2000-140, s. 98.) 

Editor’s Note. — This section was originally s. 1, and was renumbered as § 90-674, by 
enacted as § 90-649 by Session Laws 2000-110, Session Laws 2000-140, s. 98. 

§§ 90-675 through 90-680: Reserved for future codification purposes. 
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Chapter 93A. 

Real Estate License Law. 

Article 1. Article 3. 

Real Estate Brokers and Salespersons. Private Real Estate Schools. 

Sec. ty Sec. 

Re ee ee ee, ee Delniaodh 
93A-34. License required; application for li- 

93A-4. Applications for licenses; fees; qualifi- cense; fees; requirements for issu- 
cations; examinations; privilege li- BREE of license. 

censes; renewal or reinstatement 93A-35. Duration and renewal of licenses; 

ganization. 

of license; power to enforce provi- transfer of school ownership. 
sions. 

93A-5. Register of applicants; roster of brokers Article 4. 
and salespersons; financial report { 
to Secretary of State. Time Shares. 

93A-6. Disciplinary action by Commission. 
93A-9. Licensing nonresidents. 
93A-11. Reimbursement by real estate inde- 

pendent contractor of brokers’ 

93A-40. Registration required of time share 
projects; real estate salespersons 
license required. 

workers’ compensation. 93A-41. Definitions. 
‘ 93A-45. Purchaser’s right to cancel; escrow; 

Article 2. violation. 
Real Estate Recovery Fund. 93A-50. Securities laws apply. 

93A-52. Application for registration of time 
93A-16. Real Estate Recovery Fund created; share project; denial of registra- 

payment to fund; management. tion; renewal; reinstatement; and 
93A-17. Grounds for payment; notice and ap- termination of developer’s inter- 

plication to Commission. est. 

eo Rey cae a ai: EMvOLE aie RSS (00g ADE fe Disciplinary action by Commission. 
O3A028) Persone inell ciple recive error 93A-58. Registrar required; criminal penalties; 

fund project broker. 

ARTICLE 1. 

Real Estate Brokers and Salespersons. 

§ 93A-1. License required of real estate brokers and real 
estate salespersons. 

Effect of Amendments. — “Salespersons” for “Salesmen” in the Article 
Session Laws 2000-140, s. 19(b), substituted heading. 

CASE NOTES 

Cited in Bruggeman v. Meditrust Acquisi- 
tion Co., — N.C. App. —, — S.E.2d —, 2000 
N.C. App. LEXIS 774 (July 5, 2000). 
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§ 93A-2. Definitions and exceptions. 

(a) Areal estate broker within the meaning of this Chapter is any person, 
partnership, corporation, limited liability company, association, or other busi- 
ness entity who for a compensation or valuable consideration or promise 
thereof lists or offers to list, sells or offers to sell, buys or offers to buy, auctions 
or offers to auction (specifically not including a mere crier of sales), or 
negotiates the purchase or sale or exchange of real estate, or who leases or 
offers to lease, or who sells or offers to sell leases of whatever character, or 
rents or offers to rent any real estate or the improvement thereon, for others. 

(al) The term broker-in-charge within the meaning of this Chapter shall 
mean a real estate broker who has been designated as the broker having 
responsibility for the supervision of real estate salesperson [salespersons] 
engaged in real estate brokerage at a particular real estate office and for other 
RS and supervisory duties as the Commission shall prescribe by 
rule. 

(b) The term real estate salesperson within the meaning of this Chapter 
shall mean and include any person who under the supervision of a real estate 
broker designated as broker-in-charge of a real estate office, for a compensa- 
tion or valuable consideration is associated with or engaged by or on behalf of 
a licensed real estate broker to do, perform or deal in any act, acts or 
transactions set out or comprehended by the foregoing definition of real estate 
broker. 

(c) The provisions of this Chapter shall not apply to and shall not include: 
(1) Any person, partnership, corporation, limited liability company, asso- 

ciation, or other business entity who, as owner or lessor, shall perform 
any of the acts aforesaid with reference to property owned or leased by 
them, where the acts are performed in the regular course of or as 
incident to the management of that property and the investment 
therein. 

(2) Any person acting as an attorney-in-fact under a duly executed power 
of attorney from the owner authorizing the final consummation of 
performance of any contract for the sale, lease or exchange of real 
estate. 

(3) The acts or services of an attorney-at-law. 
(4) Any person, while acting as a receiver, trustee in bankruptcy, guard- 

ian, administrator or executor or any person acting under order of any 
court. 

(5) Any person, while acting as a trustee under a trust agreement, deed of 
trust or will, or his regular salaried employees. 

(6) Any salaried person employed by a licensed real estate broker, for and 
on behalf of the owner of any real estate or the improvements thereon, 
which the licensed broker has contracted to manage for the owner, if 
the salaried employee is limited in his employment to: exhibiting 
units on the real estate to prospective tenants; providing the prospec- 
tive tenants with information about the lease of the units; accepting 
applications for lease of the units; completing and executing 
preprinted form leases; and accepting security deposits and rental 
payments for the units only when the deposits and rental payments 
are made payable to the owner or the broker employed by the owner. 
The salaried employee shall not negotiate the amount of security 
deposits or rental payments and shall not negotiate leases or any 
rental agreements on behalf of the owner or broker. 

(7) Any owner who personally leases or sells his own property. 
(8) Any housing authority organized in accordance with the provisions of 

Chapter 157 of the General Statutes and any regular salaried em- 
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ployees of the housing authority when performing acts authorized in 
this Chapter as to any property owned or leased by the housing 
authority. This exception shall not apply to any person, partnership, 
corporation, limited liability company, association, or other business 
entity that contracts with a housing authority to sell or manage 
property owned or leased by the housing authority. (1957, c. 744, s. 2; 
1967, c. 281, s. 1; 1969, c. 191, s. 2; 1975, c. 108; 1983, c. 81, ss. 4, 5; 
1985, c. 535, s. 1; 1995, c. 351, s. 20; 1999-229, ss. 2, 3; 1999-409, s. 1.) 

Editor’s Note. — The bracketed word 
“salespersons” was inserted in subsection (al) 
at the direction of the Revisor of Statutes. 

§ 93A-3. Commission created; compensation; organiza- 
tion. 

(a) There is hereby created the North Carolina Real Estate Commission, 
hereinafter called the Commission. The Commission shall consist of nine 
members, seven members to be appointed by the Governor, one member to be 
appointed by the General Assembly upon the recommendation of the President 
Pro Tempore of the Senate in accordance with G.S. 120-121, and one member 
to be appointed by the General Assembly upon the recommendation of the 
Speaker of the House of Representatives in accordance with G.S. 120-121. At 
least three members of the Commission shall be licensed real estate brokers or 
real estate salespersons. At least two members of the Commission shall be 
persons who are not involved directly or indirectly in the real estate or real 
estate appraisal business. Members of the Commission shall serve three-year 
terms, so staggered that the terms of three members expire in one year, the 
terms of three members expire in the next year, and the terms of three 
members expire in the third year of each three-year period. The members of 
the Commission shall elect one of their members to serve as chairman of the 
Commission for a term of one year. The Governor may remove any member of 
the Commission for misconduct, incompetency, or willful neglect of duty. The 
Governor shall have the power to fill all vacancies occurring on the Commis- 
sion, except vacancies in legislative appointments shall be filled under G.S. 
120-122. 

(b) Members of the Commission shall receive as compensation for each day 
spent on work for the Commission the per diem, subsistence and travel 
allowances as provided in G.S. 93B-5. The total expense of the administration 
of this Chapter shall not exceed the total income therefrom; and none of the 
expenses of said Commission or the compensation or expenses of any office 
thereof or any employee shall ever be paid or payable out of the treasury of the 
State of North Carolina; and neither the Commission nor any officer or 
employee thereof shall have any power or authority to make or incur any 
expense, debt or other financial obligation binding upon the State of North 
Carolina. After all expenses of operation, the Commission may set aside an 
expense reserve each year not to exceed ten percent (10%) of the previous 
year’s gross income; then any surplus shall go to the general fund of the State 
of North Carolina. 

(c) The Commission shall have power to make reasonable bylaws, rules and 
regulations that are not inconsistent with the provisions of this Chapter and 
the General Statutes; provided, however, the Commission shall not make rules 
or regulations regulating commissions, salaries, or fees to be charged by 
licensees under this Chapter. The Commission shall adopt a seal for its use, 
which shall bear thereon the words “North Carolina Real Estate Commission.” 
Copies of all records and papers in the office of the Commission duly certified 
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and authenticated by the seal of the Commission shall be received in evidence 
in all courts and with like effect as the originals. 

(d) The Commission may employ an Executive Director and professional 
and clerical staff as may be necessary to carry out the provisions of this 
Chapter and to put into effect the rules and regulations that the Commission 
may promulgate. The Commission shall fix salaries and shall require employ- 
ees to make good and sufficient surety bond for the faithful performance of 
their duties. The Commission may, when it deems it necessary or convenient, 
delegate to the Executive Director, legal counsel for the Commission, or other 
Commission staff, professional or clerical, the Commission’s authority and 
duties under this Chapter, but the Commission may not delegate its authority 
to make rules or its duty to act as a hearing panel in accordance with the 
provisions of G.S. 150B-40(b). 

(e) The Commission shall be entitled to the services of the Attorney General 
of North Carolina, in connection with the affairs of the Commission or may on 
approval of the Attorney General, employ an attorney to assist or represent it 
in the enforcement of this Chapter, as to specific matters, but the fee paid for 
such service shall be approved by the Attorney General. The Commission may 
prefer a complaint for violation of this Chapter before any court of competent 
jurisdiction, and it may take the necessary legal steps through the proper legal 
offices of the State to enforce the provisions of this Chapter and collect the 
penalties provided therein. 

(f) The Commission is authorized to expend expense reserve funds as 
defined in G.S. 93A-3(b) for the purpose of conducting education and informa- 
tion programs relating to the real estate brokerage business for the informa- 
tion, education, guidance and protection of the general public, licensees, and 
applicants for license. The education and information programs may include 
preparation, printing and distribution of publications and articles and the 
conduct of conferences, seminars, and lectures. (1957, c. 744, s. 3; 1967, c. 281, 
s. 2; c. 853, s. 1; 1971, c. 86,8. 1; 1979, c. 616, ss.'1, 2;1983, c. 81, ss. 1, 2, 6-8; 
1989, c. 563, s. 1; 1998, c. 419, s. 9; 1999-229, s. 4; 1999-405, s. 2; 1999-431, s. 
3.4(a); 2000-140, s. 19(a).) 

Editor’s Note. — 
Session Laws 1999-405, s. 6, as amended by 

Session Laws 2000-181, s. 2.6(a), provides that 
William Lackey of Mecklenburg County is ap- 
pointed to the North Carolina Real Estate Com- 
mission for a term expiring July 31, 2002. 

Session Laws 1999-431, s. 3.4(b), as amended 
by Session Laws 2000-181, s. 2.6(b), provides 
that appointments of the initial members au- 
thorized by this section are for terms expiring 
July 31, 2002. 

Session Laws 2000-181, s. 2.6(c), extends the 
term of Raymond A. Bass, Jr., to the North 
Carolina Real Estate Commission to July 31, 
2004. 

Effect of Amendments. — 

Session Laws 2000-140, s. 19(a), effective 
July 21, 2000, in subsection (a), substituted 
“salespersons” for “salesmen” in the third sen- 
tence and substituted “three members” for “two 
members” twice in the fifth sentence. 

§ 93A-4. Applications for licenses; fees; qualifications; ex- 
aminations; privilege licenses; renewal or re- 
instatement of license; power to enforce provi- 
sions. 

(a) Any person, partnership, corporation, limited liability company, associ- 
ation, or other business entity hereafter desiring to enter into business of and 
obtain a license as a real estate broker or real estate salesperson shall make 
written application for such license to the Commission in the form and manner 
prescribed by the Commission. Each applicant for a license as a real estate 
broker or real estate salesperson shall be at least 18 years of age. Each 
applicant for a license as a real estate salesperson shall, within three years 
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preceding the date application is made, have satisfactorily completed, at a 
school approved by the Commission, a real estate fundamentals course 
consisting of at least 67 hours of classroom instruction in subjects determined 
by the Commission, or shall possess real estate education or experience in real 
estate transactions which the Commission shall find equivalent to the course. 
Each applicant for a license as a real estate broker shall, within three years 
preceding the date the application is made, have satisfactorily completed, at a 
school approved by the Commission, an education program consisting of at 
least 60 hours of classroom instruction in subjects determined by the Commis- 
sion, which shall be in addition to the course required for a real estate 
salesperson license, or shall possess real estate education or experience in real 
estate transactions which the Commission shall find equivalent to the educa- 
tion program. Each applicant for a license as a real estate broker or real estate 
salesperson shall be required to pay a fee, fixed by the Commission but not to 
exceed thirty dollars ($30.00). 

(b) Except as otherwise provided in this Chapter, any person who submits 
an application to the Commission in proper manner for a license as real estate 
broker or a license as real estate salesperson shall be required to take an oral 
or written examination. The Commission may allow an applicant to elect to 
take the examination by computer as an alternative to the written or oral 
examination and may require the applicant to pay the Commission or a 
provider contracted by the Commission the actual cost of administering the 
computerized examination. The cost of the computerized examination shall be 
in addition to any other fees the applicant is required to pay under subsection 
(a) of this section. The examination shall determine the applicant’s qualifica- 
tions with due regard to the paramount interests of the public as to the 
applicant’s competency. A person holding a real estate salesperson license in 
this State and applying for a real estate broker license shall not be required to 
take an additional examination under this subsection. 
An applicant for licensure under this Chapter shall satisfy the Commission 

that he or she possesses the competency, honesty, truthfulness, integrity, and 
general moral character necessary to protect the public interest and promote 
public confidence in the real estate brokerage business. If the results of any 
required competency examination and investigation of the applicant’s moral 
character shall be satisfactory to the Commission, then the Commission shall 
issue to the applicant a license, authorizing the applicant to act as a real estate 
broker or real estate salesperson in the State of North Carolina, upon the 
payment of privilege taxes now required by law or that may hereafter be 
required by law. 

(c) All licenses issued by the Commission under the provisions of this 
Chapter shall expire on the 30th day of June following issuance or on any other 
date that the Commission may determine and shall become invalid after that 
date unless reinstated. A license may be renewed 45 days prior to the 
expiration date by filing an application with and paying to the Executive 
Director of the Commission the license renewal fee. The license renewal fee is 
thirty dollars ($30.00) unless the Commission sets the fee at a higher amount. 
The Commission may set the license renewal fee at an amount that does not 
exceed fifty dollars ($50.00). The license renewal fee may not increase by more 
than five dollars ($5.00) during a 12-month period. The Commission may adopt 
rules establishing a system of license renewal in which the licenses expire 
annually with varying expiration dates. These rules shall provide for prorating 
the annual fee to cover the initial renewal period so that no licensee shall be 
charged an amount greater than the annual fee for any 12-month period. All 
licenses reinstated after the expiration date thereof shall be subject to a late 
filing fee of five dollars ($5.00) in addition to the required renewal fee. In the 
event a licensee fails to obtain a reinstatement of such license within 12 
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months after the expiration date thereof, the Commission may, in its discre- 
tion, consider such person as not having been previously licensed, and thereby 
subject to the provisions of this Chapter relating to the issuance of an original 
license, including the examination requirements set forth herein. Duplicate 
licenses may be issued by the Commission upon payment of a fee of five dollars 
($5.00) by the licensee. Commission certification of a licensee’s license history 
shall be made only after the payment of a fee of ten dollars ($10.00). 

(d) The Commission is expressly vested with the power and authority to 
make and enforce any and all reasonable rules and regulations connected with 
license application, examination, renewal, and reinstatement as shall be 
deemed necessary to administer and enforce the provisions of this Chapter. 
The Commission is further authorized to adopt reasonable rules and regula- 
tions necessary for the approval of real estate schools, instructors, and 
textbooks and rules that prescribe specific requirements pertaining to instruc- 
tion, administration, and content of required education courses and programs. 

(e) Nothing contained in this Chapter shall be construed as giving any 
authority to the Commission nor any licensee of the Commission as authoriz- 
ing any licensee to engage in the practice of law or to render any legal service 
as specifically set out in G.S. 84-2.1 or any other legal service not specifically 
referred to in said section. (1957, c. 744, s. 4; 1967, c. 281, s. 3; c. 853, s. 2; 1969, 
c. 191, s. 3; 1973, c. 1390; 1975, c. 112; 1979, c. 614, ss. 2, 3, 6; c. 616, ss. 2-5; 
1983, c. 81, ss. 2, 9, 11; c. 384; 1985, c. 535, ss. 2-5; 1995, c. 22, s. 1; 1999-200, 
s. 1.; 2000-140, s. 19(b).) 

Effect of Amendments. — Session Laws _ stituted “salesperson” for “salesman” through- 
2000-140, s. 19(b), effective July 21, 2000, sub- out this section. 

§ 93A-5. Register of applicants; roster of brokers and 
salespersons; financial report to Secretary of 
State. 

(a) The Executive Director of the Commission shall keep a register of all 
applicants for license, showing for each the date of application, name, place of 
residence, and whether the license was granted or refused. Said register shall 
be prima facie evidence of all matters recorded therein. 

(b) The Executive Director of the Commission shall also keep a current 
roster showing the names and places of business of all licensed real estate 
brokers and real estate salespersons, which roster shall be kept on file in the 
office of the Commission and be open to public inspection. 

(c) On or before the first day of September of each year, the Commission 
shall file with the Secretary of State a copy of the roster of real estate brokers 
and real estate salespersons holding certificates of license, and at the same 
time shall also file with the Secretary of State a report containing a complete 
statement of receipts and disbursements of the Commission for the preceding 
fiscal year ending June 30 attested by the affidavit of the Executive Director of 
the Commission. (1957, c. 744, s. 5; 1969, c. 191, s. 4; 1983, c. 81, ss. 2, 9, 12.; 
2000-140, s. 19(b).) 

Effect of Amendments. — Session Laws _ stituted “salespersons” for “salesmen” through- 
2000-140, s. 19(b), effective July 21, 2000, sub- _ out this section. 
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§ 93A-6. Disciplinary action by Commission. 

(a) The Commission shall have power to take disciplinary action. Upon its 
own initiative, or on the complaint of any person, the Commission may 
investigate the actions of any person or entity licensed under this Chapter, or 
any other person or entity who shall assume to act in such capacity. If the 
Commission finds probable cause that a licensee has violated any of the 
provisions of this Chapter, the Commission may hold a hearing on the 
allegations of misconduct. 

The Commission shall have power to suspend or revoke at any time a license 
issued under the provisions of this Chapter, or to reprimand or censure any 
licensee, if, following a hearing, the Commission adjudges the licensee to be 
guilty of: 

(1) Making any willful or negligent misrepresentation or any willful or 
negligent omission of material fact. 

(2) Making any false promises of a character likely to influence, persuade, 
or induce. — 

(3) Pursuing a course of misrepresentation or making of false promises 
through agents, salespersons, advertising or otherwise. 

(4) Acting for more than one party in a transaction without the knowledge 
of all parties for whom he or she acts. 

(5) Accepting a commission or valuable consideration as a real estate 
salesperson for the performance of any of the acts specified in this 
Article or Article 4 of this Chapter, from any person except his or her 
broker-in-charge or licensed broker by whom he or she is employed. 

(6) Representing or attempting to represent a real estate broker other 
than the broker by whom he or she is engaged or associated, without 
the express knowledge and consent of the broker with whom he or she 
is associated. 

(7) Failing, within a reasonable time, to account for or to remit any 
moneys coming into his or her possession which belong to others. 

(8) Being unworthy or incompetent to act as a real estate broker or 
salesperson in a manner as to endanger the interest of the public. 

(9) Paying a commission or valuable consideration to any person for acts 
or services performed in violation of this Chapter. 

(10) Any other conduct which constitutes improper, fraudulent or dishon- 
est dealing. 

(11) Performing or undertaking to perform any legal service, as set forth 
in G.S. 84-2.1, or any other acts constituting the practice of law. 

(12) Commingling the money or other property of his or her principals 
with his or her own or failure to maintain and deposit in a trust or 
escrow account in an insured bank or savings and loan association in 
North Carolina all money received by him or her as a real estate 
licensee acting in that capacity, or an escrow agent, or the temporary 
custodian of the funds of others, in a real estate transaction; provided, 
these accounts shall not bear interest unless the principals authorize 
in writing the deposit be made in an interest bearing account and also 
provide for the disbursement of the interest accrued. 

(13) Failing to deliver, within a reasonable time, a completed copy of any 
purchase agreement or offer to buy and sell real estate to the buyer 
and to the seller. 

(14) Failing, at the time the transaction is consummated, to deliver to the 
seller in every real estate transaction, a complete detailed closing 
statement showing all of the receipts and disbursements handled by 
him or her for the seller or failing to deliver to the buyer a complete 
statement showing all money received in the transaction from the 
buyer and how and for what it was disbursed. 
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(15) Violating any rule or regulation promulgated by the Commission. 
The Executive Director shall transmit a certified copy of all final orders of 

the Commission suspending or revoking licenses issued under this Chapter to 
the clerk of superior court of the county in which the licensee maintains his or 
her principal place of business. The clerk shall enter these orders upon the 
judgment docket of the county. 

(b) Following a hearing, the Commission shall also have power to suspend 
or revoke any license issued under the provisions of this Chapter or to 
reprimand or censure any licensee when: 

(1) The licensee has obtained a license by false or fraudulent representa- 
tion; 

(2) The licensee has been convicted or has entered a plea of guilty or no 
contest upon which final judgment is entered by a court of competent 
jurisdiction in this State, or any other state, of the criminal offenses 
of: embezzlement, obtaining money under false pretense, fraud, 
forgery, conspiracy to defraud, or any other offense involving moral 
turpitude which would reasonably affect the licensee’s performance in 
the real estate business; 

(3) The licensee has violated any of the provisions of G.S. 93A-6(a) when 
selling, leasing, or buying his own property; 

(4) The broker’s unlicensed employee, who is exempt from the provisions 
of this Chapter under G.S. 93A-2(c)(6), has committed, in the regular 
course of business, any act which, if committed by the broker, would 
constitute a violation of G.S. 93A-6(a) for which the broker could be 
disciplined; or 

(5) The licensee, who is also a State-licensed or State-certified real estate 
- appraiser pursuant to Chapter 93E of the General Statutes, has 

violated any provisions of Chapter 93E of the General Statutes and 
has been reprimanded or has had his appraiser license or certificate 
suspended or revoked by the Appraisal Board. 

(c) The Commission may appear in its own name in superior court in actions 
for injunctive relief to prevent any person from violating the provisions of this 
Chapter or rules promulgated by the Commission. The superior court shall 
have the power to grant these injunctions even if criminal prosecution has 
been or may be instituted as a result of the violations, or whether the person 
is a licensee of the Commission. 

(d) Each broker shall maintain complete records showing the deposit, 
maintenance, and withdrawal of money or other property owned by his 
principals or held in escrow or in trust for his principals. The Commission may 
inspect these records periodically, without prior notice and may also inspect 
these records whenever the Commission determines that they are pertinent to 
an investigation of any specific complaint against a licensee. 

(e) When a person or entity licensed under this Chapter is accused of any 
act, omission, or misconduct which would subject the licensee to disciplinary 
action, the licensee, with the consent and approval of the Commission, may 
surrender his or its license and all the rights and privileges pertaining to it for 
a period of time established by the Commission. A person or entity who 
surrenders his or its license shall not thereafter be eligible for or submit any 
application for licensure as a real estate broker or salesperson during the 
period of license surrender. (1957, c. 744, s. 6; 1967, c. 281, s. 4; c. 853, s. 3; 
1969, c. 191, s. 5; 1971, c. 86, s. 2; 1973, c. 1112; c. 1831, s. 3; 1975, c. 28; 1979, 
c. 616, ss. 6, 7; 1981, c. 682, s. 15; 1983, c. 81, s. 18; 1987, c. 516, ss. 1, 2; 1989, 
c. 563, s. 2; 1993, c. 419, s. 10; 1999-229, s. 6; 2000-149, s. 19(b).) 

Effect of Amendments. — July 21, 2000, substituted “salesperson” for 

Session Laws 2000-140, s. 19(b), effective “salesman” in subsection (e). 
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§ 93A-9. Licensing nonresidents. 

An applicant from another state, which offers licensing privileges to resi- 
dents of North Carolina, may be licensed by conforming to all the provisions of 
this Chapter and, in the discretion of the Commission, such other terms and 
conditions as are required of North Carolina residents applying for license in 
such other state; provided that the Commission may exempt from the exami- 
nation prescribed in G.S. 93A-4 a broker or salesperson duly licensed in 
another state if a similar exemption is extended to licensed brokers and 
salespersons from North Carolina. (1957, c. 744, s. 9; 1967, c. 281, s. 5; 1969, 
c. 191, s. 6; 1971, c. 86, s. 3; 1983, c. 81, s. 2.; 2000-140, s. 19(b).) 

Effect of Amendments. — Session Laws _ stituted “salesperson” and “salespersons” for 
2000-140, s. 19(b), effective July 21, 2000, sub- “salesman.” 

§ 93A-11. Reimbursement by real estate independent con- 
tractor of brokers’ workers’ compensation. 

(a) Notwithstanding the provisions of G.S. 97-21 or any other provision of 
law, a real estate broker may include in the governing contract with a real 
estate salesperson whose nonemployee status is recognized pursuant to section 
3508 of the United States Internal Revenue Code, 26 U.S.C. § 3508, an 
agreement for the salesperson to reimburse the broker for the cost of covering 
that salesperson under the broker’s workers’ compensation coverage of the 
broker’s business. 

(b) Nothing in this section shall affect a requirement under any other law to 
provide workers’ compensation coverage or in any manner exclude from 
coverage any person, firm, or corporation otherwise subject to the provisions of 
Si 1 of Chapter 97 of the General Statutes. (1995, c. 127, s. 1.; 2000-140, 
s. 19(b).) 

Effect of Amendments. — Session Laws _ stituted “salesperson” for “salesman” through- 
2000-140, s. 19(b), effective July 21, 2000, sub- _ out this section. 

ARTICLE 2. 

Real Estate Recovery Fund. 

§ 93A-16. Real Estate Recovery Fund created; payment to 
fund; management. 

(a) There is hereby created a special fund to be known as the “Real Estate 
Recovery Fund” which shall be set aside and maintained by the North Carolina 
Real Estate Commission. Said fund shall be used in the manner provided 
under this Article for the payment of unsatisfied judgments where the 
aggrieved person has suffered a direct monetary loss by reason of certain acts 
committed by any real estate broker or salesperson licensed under this 
Chapter. 

(b) On September 1, 1979, the Commission shall transfer the sum of one 
hundred thousand dollars ($100,000) from its expense reserve fund to the Real 
Estate Recovery Fund. Thereafter, the Commission may transfer to the Real 
Estate Recovery Fund additional sums of money from whatever funds the 
Commission may have, provided that, if on December 31 of any year the 
amount remaining in the fund is less than fifty thousand dollars ($50,000), the 
Commission may determine that each person or entity licensed under this 
Chapter, when renewing his or its license, shall pay in addition to his license 

68 



§93A-17 REAL ESTATE LICENSE LAW §93A-17 

renewal fee, a fee not to exceed ten dollars ($10.00) per broker and five dollars 
($5.00) per salesperson as shall be determined by the Commission for the 
purpose of replenishing the fund. 

(c) The Commission shall invest and reinvest the moneys in the Real Estate 
Recovery Fund in the same manner as provided by law for the investment of 
funds by the clerk of superior court. The proceeds from such investments shall 
be deposited to the credit of the fund. 

(d) The Commission shall have the authority to adopt reasonable rules and 
procedures not inconsistent with the provisions of this Article, to provide for 
the orderly, fair and efficient administration and payment of monies held in the 
Real Estate Recovery Fund. (1979, c. 614, s. 1; 1983, c. 81, ss. 1, 2; 1987, c. 516, 
ss. 3-5.; 2000-140, s. 19(b).) 

Effect of Amendments. — Session Laws _ stituted “salesperson” for “salesman” in subsec- 
2000-140, s. 19(b), effective July 21, 2000, sub- tions (a) and (b). 

§ 93A-17. Grounds for payment; notice and application to 
Commission. 

(a) An aggrieved person who has suffered a direct monetary loss by reason 
of the conversion of trust funds by a real estate broker or salesperson licensed 
under this Chapter shall be eligible to recover, subject to the limitations of this 
Article, the amount of trust funds converted and which is otherwise unrecov- 
erable provided that: 

(1) The act or acts of conversion which form the basis of the claim for 
recovery occurred on or after September 1, 1979; 

(2) The aggrieved person has sued the real estate broker or salesperson in 
a court of competent jurisdiction and has filed with the Commission 
written notice of such lawsuit within 60 days after its commencement 
unless the claim against the Real Estate Recovery Fund is for an 
amount less than three thousand dollars ($3,000), excluding attorneys 
fees, in which case the notice may be filed within 60 days after the 
termination of all judicial proceedings including appeals; 

(3) The aggrieved person has obtained final judgment in a court of 
competent jurisdiction against the real estate broker or salesperson 
on grounds of conversion of trust funds arising out of a transaction 
which occurred when such broker or salesperson was licensed and 
acting in a capacity for which a license is required; and 

(4) Execution of the judgment has been attempted and has been returned 
unsatisfied in whole or in part. 

Upon the termination of all judicial proceedings including appeals, and for a 
period of one year thereafter, a person eligible for recovery may file a verified 
application with the Commission for payment out of the Real Estate Recovery 
Fund of the amount remaining unpaid upon the judgment which represents 
the actual and direct loss sustained by reason of conversion of trust funds. A 
copy of the judgment and return of execution shall be attached to the 
application and filed with the Commission. The applicant shall serve upon the 
judgment debtor a copy of the application and shall file with the Commission 
an affidavit or certificate of such service. 

(b) For the purposes of this Article, the term “trust funds” shall include all 
earnest money deposits, down payments, sales proceeds, tenant security 
deposits, undisbursed rents and other such monies which belong to another or 
others and are held by a real estate broker or salesperson acting in that 
capacity. Trust funds shall also include all time share purchase monies which 
are required to be held in trust by G.S. 93A-45(c) during the time they are, in 
fact, so held. Trust funds shall not include, however, any funds held by an 
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independent escrow agent under G.S. 93A-42 or any funds which the court may 
find to be subject to an implied, constructive or resulting trust. 

(c) For the purposes of this Article, the terms “licensee”, “broker”, and 
“salesperson” shall include only individual persons licensed under this Chapter 
as brokers and salespersons and shall not include a time share developer, time 
share project, independent escrow agent, corporation or other entity licensed 
under this Chapter. (1979, c. 614, s. 1; 1983, c. 81, ss. 2, 14; 1987, c. 516, s. 6; 
1999-229, s. 8.; 2000-140, s. 19(b).) 

Effect of Amendments. — Session Laws “salesman” and “salesmen” in subsections (b) 
2000-140, s. 19(b), effective July 21, 2000, sub- and (c). 
stituted “salesperson” and “salespersons” for 

§ 93A-22. Repayment to fund; automatic suspension of 
license. 

Should the Commission pay from the Real Estate Recovery Fund any 
amount in settlement of a claim or toward satisfaction of a judgment against 
a licensed real estate broker or salesperson, the license of the broker or 
salesperson shall be automatically suspended upon the effective date of the 
order authorizing payment from the fund. No such broker or salesperson shall 
be granted a reinstatement until he [or she] has repaid in full, plus interest at 
the legal rate as provided for in G.S. 24-1, the amount paid from the Real 
Estate Recovery Fund. (1979, c. 614, s. 1; 19838, c. 81, s. 2; 1987, c. 516, s. 14.; 
2000-140, s. 19(b).) 

Editor’s Note. — The bracketed words “or 2000-140, s. 19(b), effective July 21, 2000, sub- 
she” were inserted at the direction of the Revi- stituted “salesperson” for “salesman” through- 
sor of Statutes. out this section. 

Effect of Amendments. — Session Laws 

§ 93A-25. Persons ineligible to recover from fund. 

No real estate broker or real estate salesperson who suffers the loss of any 
commission from any transaction in which he [or she] was acting in the 
capacity of a real estate broker or real estate salesperson shall be entitled to 
make application for payment from the Real Estate Recovery Fund for such 
loss. (1979, c. 614, s. 1.; 2000-140, s. 19(b).) 

Editor’s Note. — The bracketed words “or 2000-140, s. 19(b), effective July 21, 2000, sub- 
she” were inserted at the direction of the Revi- _ stituted “salesperson” for “salesman” through- 
sor of Statutes. out this section. 

Effect of Amendments. — Session Laws 

ARTICLE 3. 

Private Real Estate Schools. 

§ 93A-32. Definitions. 

As used in this Article: 
(1) “Commission” means the North Carolina Real Estate Commission. 
(2) “Private real estate school” means any real estate educational entity 

which is privately owned and operated by an individual, partnership, 
corporation or association, and which conducts, for a profit or tuition 
charge, real estate salesperson or broker prelicensing courses pre- 
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scribed by G.S. 98A-4(a), provided that a proprietary business or trade 
school licensed by the State Board of Community Colleges under G.S. 
115D-90 to conduct courses other than those real estate courses 
described herein shall not be considered to be a private real estate 
school. (1979, 2nd Sess., c. 1193, s. 1; 1983, c. 81, ss. 1, 2; 1989, c. 563, 
s. 3; 1993, c. 419, s. 11; c. 553, s. 29.1.; 2000-140, s. 19(b).) 

Effect of Amendments. — Session Laws _ stituted “salesperson” for “salesman” in subdi- 
2000-140, s. 19(b), effective July 21, 2000, sub- vision (2). 

§ 93A-34. License required; application for license; fees; 
requirements for issuance of license. 

(a) No person, partnership, corporation or association shall operate or 
maintain or offer to operate in this State a private real estate school as defined 
herein unless a license is first obtained from the Commission in accordance 
with the provisions of this Article and the rules and regulations promulgated 
by the Commission under this Article. For licensing purposes, each branch 
location where a school conducts courses shall be considered a separate school 
requiring a separate license. 

(b) Application for a license shall be filed in the manner and upon the forms 
prescribed by the Commission for that purpose. The Commission may by rule 
set nonrefundable application fees not to exceed two hundred fifty dollars 
($250.00) for each school location and fifty dollars ($50.00) for each real estate 
salesperson or broker prelicensing course. The application for a license shall be 
accompanied by the appropriate fees and shall contain the following: 

(1) Name and address of the applicant and the school; 
(2) Names, biographical data, and qualifications of director, administra- 

tors and instructors; 
(3) Description of school facilities and equipment; 
(4) eee of course(s) to be offered and instructional materials to be 

utilized; 
(5) pe nanan on financial resources available to equip and operate the 

school; 
(6) Information on school policies and procedures regarding administra- 

tion, record keeping, entrance requirements, registration, tuition and 
fees, grades, student progress, attendance, and student conduct; 

(7) Copies of bulletins, catalogues and other official publications; 
(8) Copy of bond required by G.S. 93A-36; 
(9) Such additional information as the Commission may deem necessary 

to enable it to determine the adequacy of the instructional program 
and the ability of the applicant to operate a school in such a manner 
as would best serve the public interest. 

(c) After due investigation and consideration by the Commission, a license 
shall be issued to the applicant when it is shown to the satisfaction of the 
Commission that the applicant and school are in compliance with the following 
standards, as well as the requirements of any supplemental regulations of the 
Commission regarding these standards: 

(1) The program of instruction is adequate in terms of quality, content and 
duration. 

(2) The director, administrators and instructors are adequately qualified 
by reason of education and experience. 

(3) There are adequate facilities, equipment, instructional materials and 
instructor personnel to provide instruction of good quality. 

(4) The school has adopted adequate policies and procedures regarding 
administration, instruction, record keeping, entrance requirements, 
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registration, tuition and fees, grades, student progress, attendance, 
and student conduct. 

(5) The school publishes and provides to all students upon enrollment a 
bulletin, catalogue or similar official publication which is certified as 
being true and correct in content and policy by an authorized school 
official, and which contains the following information: 
a. Identifying data and publication date; 
b. Name(s) of school and its full-time officials and faculty; 
c. School’s policies and procedures relating to entrance requirements, 

registration, grades, student progress, attendance, student con- 
duct and refund of tuition and fees; 

d. Detailed schedule of tuition and fees; 
e. Detailed course outline of all courses offered. 

(6) Adequate records as prescribed by the Commission are maintained in 
regard to grades, attendance, registration and financial operations. 

(7) Institutional standards relating to grades, attendance and progress 
are enforced in a satisfactory manner. 

(8) The applicant is financially sound and capable of fulfilling educational 
commitments made to students. 

(9) The school’s owner(s), director, administrators and instructors are of 
good reputation and character. 

(10) The school complies with all applicable local, State and federal laws 
and regulations regarding safety and sanitation of facilities. 

(11) The school does not utilize advertising of any type which is false or 
misleading, either by actual statement, omission or intimation. 

(12) Such additional standards as may be deemed necessary by the 
Commission to assure the conduct of adequate instructional programs 
and the operation of schools in a manner which will best serve the 
public interest. (1979, 2nd Sess., c. 1198, s. 1; 1983, c. 81, ss. 1, 2; 1989, 
c. 563, s. 4; 1993, c. 419, s. 12.; 2000-140, s. 19(b).) 

Effect of Amendments. — Session Laws _ stituted “salesperson” for “salesman” in subsec- 
2000-140, s. 19(b), effective July 21, 2000, sub- tion (b). 

§ 93A-35. Duration and renewal of licenses; transfer of 
school ownership. 

(a) All licenses issued shall expire on June 30 following the date of issuance. 
(b) Licenses shall be renewable annually on July 1, provided that a renewal 

application accompanied by the appropriate renewal fees has been filed not 
later than June 1 in the form and manner prescribed by the Commission, and 
provided further that the applicant and school are found to be in compliance 
with the standards established for issuance of an original license. The 
Commission may by rule set nonrefundable renewal fees not to exceed one 
hundred twenty-five dollars ($125.00) for each school location and twenty-five 
dollars ($25.00) for each real estate salesperson or broker prelicensing course. 
_(c) In the event a school is sold or ownership is otherwise transferred, the 

license issued to the original owner is not transferable to the new owner. Such 
new owner must make application for an original license as prescribed by this 
Article and Commission regulations. (1979, 2nd Sess., c. 1193, s. 1; 1983, c. 81, 
ss. 1, 2; 1989, c. 563, s. 5; 1993, c. 419, s. 18.; 2000-140, s. 19(b).) 

Effect of Amendments. — Session Laws _ stituted “salesperson” for “salesman” in subsec- 
2000-140, s. 19(b), effective July 21, 2000, sub- tion (b). 
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ARTICLE 4. 

Time Shares. 

§ 93A-40. Registration required of time share projects; 
real estate salespersons license required. 

(a) From and after July 1, 1984, it shall be unlawful for any person in this 
State to engage or assume to engage in the business of a time share 
salesperson without first obtaining a real estate broker or salesperson license 
issued by the North Carolina Real Estate Commission under the provisions of 
Article 1 of this Chapter, and it shall be unlawful for a time share developer to 
sell or offer to sell a time share located in this State without first obtaining a 
certificate of registration for the time share project to be offered for sale issued 
y ee North Carolina Real Estate Commission under the provisions of this 

ticle. 
(b) A person responsible as general partner, corporate officer, joint venturer 

or sole proprietor who intentionally acts as a time share developer, allowing 
the offering of sale or the sale of time shares to a purchaser, without first 
obtaining registration of the time share project under this Article shall be 
ae Class I felony. (1983, c. 814, s. 1; 1987, c. 516, s. 16.; 2000-140, s. 
19(b). 

Effect of Amendments. — Session Laws section heading and “salesperson” for “sales- 
2000-140, s. 19(b), effective July 21, 2000, sub- man” twice in subsection (a). 
stituted “salespersons” for “salesmen” in the 

§ 93A-41. Definitions. 

When used in this Article, unless the context otherwise requires, the term: 
(1) “Commission” means the North Carolina Real Estate Commission; 
(2) “Developer” means any person or entity which creates a time share or 

a time share project or program, purchases a time share for purpose 
of resale, or is engaged in the business of selling its own time shares 
and shall include any person or entity who controls, is controlled by, or 
is in common control with the developer which is engaged in creating 
or selling time shares for the developer, but a person who purchases a 
time share for his or her occupancy, use, and enjoyment shall not be 
deemed a developer; 

(3) “Enrolled” means paid membership in exchange programs or member- 
ship in an exchange program evidenced by written acceptance or 
confirmation of membership; 

(4) “Exchange company” means any person operating an exchange pro- 
gram, 

(5) “Exchange program” means any opportunity or procedure for the 
assignment or exchange of time shares among purchasers in the same 
or other time share project; 

(5a) “Independent escrow agent” means a licensed attorney located in this 
State or a financial institution located in this State; 

(6) “Managing agent” means a person who undertakes the duties, respon- 
sibilities, and obligations of the management of a time share program; 

(7) “Person” means one or more natural persons, corporations, partner- 
ships, associations, trusts, other entities, or any combination thereof; 

(7a) “Project broker” means a natural person licensed as a real estate 
broker and designated by the developer to supervise brokers and 
salespersons at the time share project; 
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(8) “Purchaser” means any person other than a developer or lender who 
owns or acquires an interest or proposes to acquire an interest in a 
time share; 

(9) “Time share” means a right to occupy a unit or any of several units 
during five or more separated time periods over a period of at least five 
years, including renewal options, whether or not coupled with a 
freehold estate or an estate for years in a time share project or a 
specified portion thereof, including, but not limited to, a vacation 
license, prepaid hotel reservation, club membership, limited partner- 
ship, vacation bond, or a plan or system where the right to use is 
awarded or apportioned on the basis of points, vouchers, split, divided, 
or floating use; 

(9a) “Time share instrument” means an instrument transferring a time 
share or any interest, legal or beneficial, in a time share to a 
purchaser, including a contract, installment contract, lease, deed, or 
other instrument; 

(10) “Time share program” means any arrangement for time shares 
whereby real property has been made subject to a time share; 

(11) “Time share project” means any real property that is subject to a time 
share program; 

(lla) “Time share registrar” means a natural person who is designated by 
the developer to record or cause time share instruments and lien 
releases to be recorded and to fulfill the other duties imposed by this 
Article; 

(12) “Time share salesperson” means a person who sells or offers to sell on 
behalf of a developer a time share to a purchaser; and 

(13) “Time share unit” or “unit” means the real property or real property 
improvement in a project which is divided into time shares and 
designated for separate occupancy and use. (1983, c. 814, s. 1; 1985, c. 
578, s. 1; 1999-229, ss. 138, 14.; 2000-140, s. 19(b).) 

Effect of Amendments. — Session Laws vision (7a) and “salesperson” for “salesman” in 
2000-140, s. 19(b), effective July 21, 2000, sub- subdivision (12). 
stituted “salespersons” for “salesmen” in subdi- 

§ 93A-45. Purchaser’s right to cancel; escrow; violation. 

(a) A developer shall, before transfer of a time share and no later than the 
date of any contract of sale, provide a prospective purchaser with a copy of a 
public offering statement containing the information required by G.S. 93A-44. 
The contract of sale is voidable by the purchaser for five days after the 
execution of the contract. The contract shall conspicuously disclose the 
purchaser’s right to cancel under this subsection and how that right may be 
exercised. The purchaser may not waive this right of cancellation. Any oral or 
written declaration or instrument that purports to waive this right of cancel- 
lation is void. 

(b) A purchaser may elect to cancel within the time period set out in 
subsection (a) by hand delivering or by mailing notice to the developer or the 
time share salesperson. Cancellation under this section is without penalty and 
upon receipt of the notice all payments made prior to cancellation must be 
refunded immediately. 

(c) Any payments received by a time share developer or time share sales- 
person in connection with the sale of the time share shall be immediately 
deposited by such developer or salesperson in a trust or escrow account in an 
insured bank or savings and loan association in North Carolina and shall 
remain in such account for 10 days or cancellation by the purchaser, whichever 
occurs first. Payments held in such trust or escrow accounts shall be deemed to 

74 



§93A-50 REAL ESTATE LICENSE LAW §93A-52 

belong to the purchaser and not the developer. In lieu of such escrow 
requirements, the Commission shall have the authority to accept, in its 
discretion, alternative financial assurances adequate to protect the purchas- 
er’s interest during the contract cancellation period, including but not limited 
to a surety bond, corporate bond, cash deposit or irrevocable letter of credit in 
an amount equal to the escrow requirements. 

(d) If a developer fails to provide a purchaser to whom a time share is 
transferred with the statement as required by subsection (a), the purchaser, in 
addition to any rights to damages or other relief, is entitled to receive from the 
developer an amount equal to ten percent (10%) of the sales price of the time 
share not to exceed three thousand dollars ($3,000). A receipt signed by the 
purchaser stating that he has received the statement required by subsection 
(a) is prima facie evidence of delivery of such statement. (1983, c. 814, s. 1; 
1985, c. 578, s. 4.; 2000-140, s. 19(b).) 

Effect of Amendments. — Session Laws _ stituted “salesperson” for “salesman” in subsec- 
2000-140, s. 19(b), effective July 21, 2000, sub- tions (b) and (c). 

§ 93A-50. Securities laws apply. 

The North Carolina Securities Act, Chapter 78A, shall also apply, in addition 
to the laws relating to real estate, to time shares deemed to be investment 
contracts or to other securities offered with or incident to a time share; 
provided, in the event of such applicability of the North Carolina Securities 
Act, any offer or sale of time shares registered under this Article shall not be 
subject to the provisions of G.S. 78A-24 and any real estate broker or 
salesperson registered under Article 1 of this Chapter shall not be subject to 
the provisions of G.S. 78A-36. (1983, c. 814, s. 1.; 2000-140, s. 19(b).) 

Effect of Amendments. — Session Laws 
2000-140, s. 19(b), effective July 21, 2000, sub- 
stituted “salesperson” for “salesman.” 

§ 93A-52. Application for registration of time share 
project; denial of registration; renewal; rein- 
statement; and termination of developer’s in- 
terest. 

(a) Prior to the offering in this State of any time share located in this State, 
the developer of the time share project shall make written application to the 
Commission for the registration of the project. The application shall be 
accompanied by a fee in an amount fixed by the Commission but not to exceed 
fifteen hundred dollars ($1500), and shall include a description of the project, 
copies of proposed time share instruments including public offering state- 
ments, sale contracts, deeds, and other documents referred to therein, infor- 
mation pertaining to any marketing or managing entity to be employed by the 
developer for the sale of time shares in a time share project or the management 
of the project, information regarding any exchange program available to the 
purchaser, an irrevocable appointment of the Commission to receive service of 
any lawful process in any proceeding against the developer or the developer’s 
salespersons arising under this Article, and such other information as the 
Commission may by rule require. 
Upon receipt of a properly completed application and fee and upon a 

determination by the Commission that the sale and management of the time 
shares in the time share project will be directed and conducted by persons of 
good moral character, the Commission shall issue to the developer a certificate 
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of registration authorizing the developer to offer time shares in the project for 
sale. The Commission shall within 15 days after receipt of an incomplete 
application, notify the developer by mail that the Commission has found 
specified deficiencies, and shall, within 45 days after the receipt of a properly 
completed application, either issue the certificate of registration or notify the 
developer by mail of any specific objections to the registration of the project. 
The certificate shall be prominently displayed in the office of the developer on 
the site of the project. 

The developer shall promptly report to the Commission any and all changes 
in the information required to be submitted for the purpose of the registration. 
The developer shall also immediately furnish the Commission complete 
information regarding any change in its interest in a registered time share 
project. In the event a developer disposes of, or otherwise terminates its 
interest in a time share project, the developer shall certify to the Commission 
in writing that its interest in the time share project is terminated and shall 
return to the Commission for cancellation the certificate of registration. 

(b) In the event the Commission finds that there is substantial reason to 
deny the application for registration as a time share project, the Commission 
shall notify the applicant that such application has been denied and shall 
afford the applicant an opportunity for a hearing before the Commission to 
show cause why the application should not be denied. In all proceedings to 
deny a certificate of registration, the provisions of Chapter 150B of the General 
Statutes shall be applicable. 

(c) The acceptance by the Commission of an application for registration 
shall not constitute the approval of its contents or waive the authority of the 
Commission to take disciplinary action as provided by this Article. 

(d) All certificates of registration granted and issued by the Commission 
under the provisions of this Article shall expire on the 30th day of June 
following issuance thereof, and shall become invalid after such date unless 
reinstated. Renewal of such certificate may be effected at any time during the 
month of June preceding the date of expiration of such registration upon 
proper application to the Commission and by the payment of a renewal fee 
fixed by the Commission but not to exceed one thousand five hundred dollars 
($1,500) for each time share project. The developer shall, when making 
application for renewal, also provide a copy of the report required in G.S. 
93A-48. Each certificate reinstated after the expiration date thereof shall be 
subject to a late filing fee of fifty dollars ($50.00) in addition to the required 
renewal fee. In the event a time share developer fails to reinstate the 
registration within 12 months after the expiration date thereof, the Commis- 
sion may, in its discretion, consider the time share project as not having been 
previously registered, and thereby subject to the provisions of this Article 
relating to the issuance of an original certificate. Duplicate certificates may be 
issued by the Commission upon payment of a fee of one dollar ($1.00) by the 
registrant developer. Except as prescribed by Commission rules, all fees paid 
pursuant to this Article shall be nonrefundable. (1983, c. 814, s. 1; 1985, c. 578, 
s. 5; 1987, c. 827, s. 1; 1999-229, s. 15.; 2000-140, s. 19(b).) 

Effect of Amendments. — Session Laws _ stituted “salespersons” for “salesmen” in the 
2000-140, s. 19(b), effective July 21, 2000, sub- first paragraph of subsection (a). 

§ 93A-54. Disciplinary action by Commission. 
(a) The Commission shall have power to take disciplinary action. Upon its 

own motion, or on the verified complaint of any person, the Commission may 
investigate the actions of any time share salesperson, developer, or project 
broker of a time share project registered under this Article, or any other person 
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or entity who shall assume to act in such capacity. If the Commission finds 
probable cause that a time share salesperson, developer, or project broker has 
violated any of the provisions of this Article, the Commission may hold a 
hearing on the allegations of misconduct. 

The Commission shall have the power to suspend or revoke at any time a 
real estate license issued to a time share salesperson or project broker, or a 
certificate of registration of a time share project issued to a developer; or to 
reprimand or censure such salesperson, developer, or project broker; or to fine 
such developer in the amount of five hundred dollars ($500.00) for each 
violation of this Article, if, after a hearing, the Commission adjudges either the 
salesperson, developer, or project broker to be guilty of: 

(1) Making any willful or negligent misrepresentation or any willful or 
negligent omission of material fact about any time share or time share 
project; 

(2) Making any false promises of a character likely to influence, persuade, 
or induce; 

(3) Pursuing a course of misrepresentation or making of false promises 
through agents, salesperson, advertising or otherwise; 

(4) Failing, within a reasonable time, to account for all money received 
from others in a time share transaction, and failing to remit such 
monies as may be required in G.S. 93A-45 of this Article; 

(5) Acting as a time share salesperson or time share developer in a 
manner as to endanger the interest of the public; 

(6) Paying a commission, salary, or other valuable consideration to any 
person for acts or services performed in violation of this Article; 

(7) Any other conduct which constitutes improper, fraudulent, or dishon- 
est dealing; 

(8) Performing or undertaking to perform any legal service as set forth in 
G.S. 84-2.1, or any other acts not specifically set forth in that section; 

(9) Failing to deposit and maintain in a trust or escrow account in an 
insured bank or savings and loan association in North Carolina all 
money received from others in a time share transaction as may be 
required in G.S. 93A-45 of this Article or failing to place with an 
independent escrow agent the funds of a time share purchaser when 
required by G.S. 93A-42(c); 

(10) Failing to deliver to a purchaser a public offering statement contain- 
ing the information required by G.S. 93A-44 and any other disclosures 
that the Commission may by regulation require; 

(11) Failing to comply with the provisions of Chapter 75 of the General 
Statutes in the advertising or promotion of time shares for sale, or 

failing to assure such compliance by persons engaged on behalf of a 
developer; 

(12) Failing to comply with the provisions of G.S. 93A-48 in furnishing 
complete and accurate information to purchasers concerning any 
exchange program which may be offered to such purchaser; 

(13) Making any false or fraudulent representation on an application for 
registration; 

(14) Violating any rule or regulation promulgated by the Commission; 
(15) Failing to record or cause to be recorded a time share instrument as 

required by G.S. 93A-42(c), or failing to provide a purchaser the 
protection against liens required by G.S. 93A-57(a); or 

(16) Failing as a time share project broker to exercise reasonable and 
adequate supervision of the conduct of sales at his project or location 
by the brokers and salespersons under his control. 

(al) The clear proceeds of fines collected pursuant to subsection (a) of this 
section shall be remitted to the Civil Penalty and Forfeiture Fund in accor- 
dance with G.S. 115C-457.2. 
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(b) Following a hearing, the Commission shall also have power to suspend 
or revoke any certificate of registration issued under the provisions of this 

_ Article or to reprimand or censure any developer when the registrant has been 
convicted or has entered a plea of guilty or no contest upon which final 
judgment is entered by a court of competent jurisdiction in this State, or any 
other state, of the criminal offenses of: embezzlement, obtaining money under 
false pretense, fraud, forgery, conspiracy to defraud, or any other offense 
involving moral turpitude which would reasonably affect the developer’s 
performance in the time share business. 

(c) The Commission may appear in its own name in superior court in actions 
for injunctive relief to prevent any person or entity from violating the 
provisions of this Article or rules promulgated by the Commission. The 
superior court shall have the power to grant these injunctions even if criminal 
prosecution has been or may be instituted as a result of the violations, or 
regardless of whether the person or entity has been registered by the 
Commission. 

(d) Each developer shall maintain or cause to be maintained complete 
records of every time share transaction including records pertaining to the 
deposit, maintenance, and withdrawal of money required to be held in a trust 
or escrow account, or as otherwise required by the Commission, under G.S. 
93A-45 of this Article. The Commission may inspect these records periodically 
without prior notice and may also inspect these records whenever the Com- 
mission determines that they are pertinent to an investigation of any specific 
complaint against a registrant. 

(e) When a licensee is accused of any act, omission, or misconduct under this 
Article which would subject the licensee to disciplinary action, the licensee 
may, with the consent and approval of the Commission, surrender his or its 
license and all the rights and privileges pertaining to it for a period of time to 
be established by the Commission. A licensee who surrenders his or its license 
shall not be eligible for, or submit any application for, licensure as a real estate 
broker or salesperson or registration of a time share project during the period 
of license surrender. For the purposes of this section, the term licensee shall 
include a time share developer. (1983, c. 814, s. 1; 1985, c. 578, ss. 6-10; 1987, 
c. 516, ss. 17, 18; 1998-215, s. 188.; 2000-140, s. 19(b).) 

Effect of Amendments. — Session Laws “salesman” and “salesmen” throughout this sec- 
2000-140, s. 19(b), effective July 21, 2000, sub- tion. 
stituted “salesperson” and “salespersons” for 

§ 934-58. Registrar required; criminal penalties; project 
broker. 

(a) Every developer of a registered project shall, by affidavit filed with the 
Commission, designate a natural person to serve as time share registrar for its 
registered projects. The registrar shall be responsible for the recordation of 
time share instruments and the release of liens required by G.S. 93A-42(c) and 
G.S. 93A-57(a). A developer may, from time to time, change the designated time 
share registrar by proper filing with the Commission and by otherwise 
complying with this subsection. No sales or offers to sell shall be made until the 
registrar is designated for a time share project. 

The registrar has the duty to ensure that the provisions of this Article are 
complied with in a time share project for which he is registrar. No registrar 
shall record a time share instrument except as provided by this Article. 

(b) A time share registrar shall be guilty of a Class I felony if he knowingly 
or recklessly fails to record or cause to be recorded a time share instrument as 
required by this Article. 
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A person responsible as general partner, corporate officer, joint venturer or 
sole proprietor of the developer of a time share project shall be guilty of a Class 
I felony if he intentionally allows the offering for sale or the sale of time share 
to purchasers without first designating a time share registrar. 

(c) The developer shall designate for each project and other locations where 
time shares are sold or offered for sale a project broker. The project broker shall 
act as supervising broker for all persons licensed as salespersons at the project 
or other location and shall directly, personally, and actively supervise all 
persons licensed as brokers or salespersons at the project or other location in 
a manner to reasonably ensure that the sale of time shares will be conducted 
in accordance with the provisions of this Chapter. (1985, c. 578, s. 13; 1987, c. 
aaa 20; 1993, c. 539, s. 1289; 1994, Ex. Sess., c. 24, s. 14(c).; 2000-140, ‘s. 
19(b). 

Effect of Amendments. — Session Laws substituted “salespersons” for “salesmen” in 
2000-140, s. 19(b), effective July 21, 2000, twice subsection (c). 
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Chapter 95. 

Department of Labor and Labor Regulations. 

ARTICLE 1. 

Department of Labor. 

§ 95-1. Department of Labor established. 

CASE NOTES 

Quoted in Commissioner of Labor v. 
Dillard’s, Inc., 83 F. Supp. 2d 622 (M.D.N.C. 
2000). 

§ 95-2. Election of Commissioner; term; salary; vacancy. 

CASE NOTES 

Cited in Commissioner of Labor v. Dillard’s, 

Inc., 83 F. Supp. 2d 622 (M.D.N.C. 2000). 

§ 95-4. Authority, powers and duties of Commissioner. 

CASE NOTES 

Quoted in Commissioner of Labor v. 
Dillard’s, Inc., 83 F. Supp. 2d 622 (M.D.N.C. 
2000). 

ARTICLE 2A. 

Wage and Hour Act. 

§ 95-25.1. Short title and legislative purpose. 

CASE NOTES 

Applied in Martin v. Pomeroy Computer 
Resources, Inc., 87 F. Supp. 2d 496 (W.D.N.C. 
1999). 

§ 95-25.6. Wage payment. 

CASE NOTES 

The trial court did not err in allowing 
the plaintiff to amend his complaint to 
state a violation of the Act where the defen- 
dants clearly failed to pay him commissions 
earned as required by this section and § 95- 
25.7; and where the plaintiff raised the viola- 
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tion in the pretrial order which defendants 
signed and, thereby, put them on notice of the 
claims against them, negating a claim of prej- 
udice as a result of the amendment. Fulk v. 
Piedmont Music Ctr., — N.C. App. —, — S.E.2d 
—, 2000 N.C. App. LEXIS 643 (June 20, 2000). 
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§ 95-25.7. Payment to separated employees. 

CASE NOTES 

Forfeiture of Bonus Upon Termination 
of Employment. — Where plaintiff’s employ- 
ment was terminated before the end of the plan 
year and Defendant refused to pay any bonus, 
although there was no notification to plaintiff 
that termination of his employment could re- 
sult in forfeiture of his bonus, the decision to 
require forfeiture of the bonus did not consti- 
tute a change in the plan; therefore, no notice 
was required. McCullough v. Branch Banking 
& Trust Co., — N.C. App. —, 524 S.E.2d 569, 
2000 N.C. App. LEXIS 17 (2000). 

The trial court did not err in allowing 
the plaintiff to amend his complaint to 
state a violation of the Act where the defen- 
dants clearly failed to pay him commissions 
earned as required by § 95-25.6 and this sec- 
tion; and where the plaintiff raised the viola- 
tion in the pretrial order which defendants 
signed and, thereby, put them on notice of the 
claims against them, negating a claim of prej- 
udice as a result of the amendment. Fulk v. 
Piedmont Music Ctr., — N.C. App. —, — S.E.2d 
—, 2000 N.C. App. LEXIS 643 (June 20, 2000). 

§ 95-25.13. Notification, posting, and records. 

CASE NOTES 

Forfeiture of Bonus Upon Termination 
of Employment. — Where plaintiff’s employ- 
ment was terminated before the end of the plan 
year and Defendant refused to pay any bonus, 
although there was no notification to plaintiff 
that termination of his employment could re- 

sult in forfeiture of his bonus, the decision to 
require forfeiture of the bonus did not consti- 
tute a change in the plan; therefore, no notice 
was required. McCullough v. Branch Banking 
& Trust Co., — N.C. App. —, 524 S.E.2d 569, 
2000 N.C. App. LEXIS 17 (2000). 

§ 95-25.22. Recovery of unpaid wages. 

CASE NOTES 

Because the Act does not require a find- 
ing that defendants acted in bad faith in 
order for attorney’s fees to be awarded to 
plaintiff, the court acted within its discretion by 
awarding the plaintiff/piano salesman attor- 
ney’s fees. Fulk v. Piedmont Music Ctr., — N.C. 

App. —, — S.E.2d —, 2000 N.C. App. LEXIS 
643 (June 20, 2000). 

Cited in Aerial Images, Inc. v. Anderson, — 
F. Supp. 2d —, 2000 U.S. Dist. LEXIS 3777 
(E.D.N.C. February 21, 2000). 

ARTICLE 5A. 

Regulation of Private Personnel Services. 

§ 95-47.6. Prohibited acts. 

CASE NOTES 

Stated in Gray v. North Carolina Ins. Under- 
writing Ass’n, — N.C. —, 529 S.E.2d 676, 2000 
N.C. LEXIS 487 (2000). 
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ARTICLE 20. 

Controlled Substance Examination Regulation. 

§ 95-230. Purpose. 

CASE NOTES 

Quoted in Garner v. Rentenbach Construc- 
tors Inc., 350 N.C. 573, 515 S.E.2d 438 (1999). 

§ 95-231. Definitions. 

CASE NOTES 

Quoted in Garner v. Rentenbach Construc- 
tors Inc., 350 N.C. 573, 515 S.E.2d 438 (1999). 

§ 95-232. Procedural requirements for the administration 
of controlled substance examinations. 

CASE NOTES 

Effect of Unknowing Use of 
Nonapproved Laboratory on Discharge of 
Employee. — The termination of plaintiff’s 
employment based on a positive reading of a 
drug test did not constitute a wrongful dis- 
charge in violation of this section, and failure to 
use an approved laboratory did not automati- 

cally trigger the public policy exception to the 
employment-at-will doctrine, where plaintiff 
failed to demonstrate that defendant/employer 
knew that the laboratory did not qualify as an 
approved laboratory. Garner v. Rentenbach 
Constructors Inc., 350 N.C. 573, 515 S.E.2d 438 
(1999). 

§ 95-234. Violation of controlled substance examination 
regulations; civil penalty. 

CASE NOTES 

Cited in Garner v. Rentenbach Constructors 
Inc., 350 N.C. 573, 515 S.E.2d 488 (1999). 

ARTICLE 21. 

Retaliatory Employment Discrimination. 

§ 95-240. Definitions. 

CASE NOTES 

Commissioner of Labor Not a Citizen for 
Diversity Purposes. — The Commissioner of 
Labor, in carrying out his statutory duties on 
behalf of the state, is the alter ego of the state 
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and as such cannot be considered a citizen for 
diversity purposes. Commissioner of Labor v. 
Dillard’s, Inc., 83 F. Supp. 2d 622 (M.D.N.C. 
2000). 
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§ 95-241. Discrimination prohibited. 

CASE NOTES 

Quoted in Commissioner of Labor v. 
Dillard’s, Inc., 83 F. Supp. 2d 622 (M.D.N.C. 
2000); Smallwocd v. Perdue Farms, Inc., — F. 

Supp. 2d —, 2000 U.S. Dist. LEXIS 3770 
(E.D.N.C. February 21, 2000). 

§ 95-242. Complaint; investigation; conciliation. 

CASE NOTES 

Quoted in Commissioner of Labor v. 
Dillard’s, Inc., 83 F. Supp. 2d 622 (M.D.N.C. 
2000). 

§ 95-243. Civil action. 

CASE NOTES 

Failure to Meet Delayed Service Re- 
quirements. — Statute of limitations barred 
plaintiff’s retaliatory employment discrimina- 
tion claim under this section, when he failed to 
meet the requirements of delayed service under 
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§ 1A-1, Rule 3(a). Telesca v. SAS Inst. Inc., 133 
N.C. App. 6538, 516 S.E.2d 397 (1999), cert. 
denied, 351 N.C. 120, — S.E.2d — (1999). 

Cited in Commissioner of Labor v. Dillard’s, 
Inc., 83 F. Supp. 2d 622 (M.D.N.C. 2000). 
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Chapter 96. 

Employment Security. 

Article 1. Article 4. 

Employment Security Commission. Job Training, Education, and Placement 
Gen Information Management. 

96-4. Administration. aaa 

Article 2. 96-31. Definitions. 

SEE. 96-32. Common follow-up information man- 
Unemployment Insurance Division. agement system created. 

96-9. Contributions. 96-35. Reports on common follow-up system 

96-13. Benefit eligibility conditions. activities. 

ARTICLE 1. 

Employment Security Commission. 

§ 96-4. Administration. 

(a) Duties and Powers of Commission. — It shall be the duty of the 
Commission to administer this Chapter. The Commission shall meet at least 
once in each 60 days and may hold special meetings at any time at the call of 
the chairman or any three members of the Commission, and the Commission 
shall have power and authority to adopt, amend, or rescind such rules and 
regulations, to employ such persons, make such expenditures, require such 
reports, make such investigations, and take such other action as it deems 
necessary or suitable in the administration of this Chapter. Such rules and 
regulations shall be effective upon publication in the manner, not inconsistent 
with the provisions of this Chapter, which the Commission shall prescribe. The 
Commission shall determine its own organization and methods of procedure in 
accordance with the provisions of this Chapter, and shall have an official seal 
which shall be judicially noticed. The chairman of said Commission shall, 
except as otherwise provided by the Commission, be vested with all authority 
of the Commission, including the authority to conduct hearings and make 
decisions and determinations, when the Commission is not in session and shall 
execute all orders, rules and regulations established by said Commission. Not 
later than November 20 preceding the meeting of the General Assembly, the 
Commission shall submit to the Governor a report covering the administration 
and operation of this Chapter during the preceding biennium, and shall make 
such recommendation for amendments to this Chapter as the Commission 
deems proper. Such report shall include a balance sheet of the moneys in the 
fund in which there shall be provided, if possible, a reserve against the liability 
in future years to pay benefits in excess of the then current contributions, 
which reserve shall be set up by the Commission in accordance with accepted 
actuarial principles on the basis of statistics of employment, business activity, 
and other relevant factors for the longest possible period. Whenever the 
Commission believes that a change in contribution or benefit rates will become 
necessary to protect the solvency of the fund, it shall promptly so inform the 
pee and the legislature, and make recommendations with respect 

ereto. 
(b) Regulations and General and Special Rules. — General and special rules 

may be adopted, amended, or rescinded by the Commission only after public 
hearing or opportunity to be heard thereon, of which proper notice has been 
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given by mail to the last known address in cases of special rules, or by 
publication as herein provided, and by one publication as herein provided as to 
general rules. The Commission shall not take final action on a general or 
special rule that has a substantial economic impact, as defined in GS. 
150B-21.4(b1), until 60 days after the Office of State Budget, Planning and 
Management has prepared a fiscal note for the rule. General rules shall 
become effective 10 days after filing with the Secretary of State and publication 
in one or more newspapers of general circulation in this State. Special rules 
shall become effective 10 days after notification to or mailing to the last known 
address of the individuals or concerns affected thereby. Before the adoption, 
amendment, or repeal of any permanent regulation, the Commission shall 
publish notice of the public hearing and offer any person an opportunity to 
present data, opinions, and arguments. The notice shall be published in one or 
more newspapers of general circulation in this State at least 10 days before the 
public hearing and at least 20 days prior to the proposed effective date of the 
proposed permanent regulation. The published notice of public hearing shall 
include the time and place of the public hearing; a statement of the manner in 
which data, opinions, and arguments may be submitted to or before the 
Commission; a statement of the terms or substance of the proposed regulation; 
a statement of whether a fiscal note has been or will be prepared for the 
proposed regulation; and the proposed effective date of the regulation. Any 
permanent regulation adopted after following the above procedure shall 
become effective on its effective date and after it is published in the manner 
provided for in subsection (c) as well as such additional publication as the 
Commission deems appropriate. Additionally, the Commission shall provide 
notice of adoption by mail to the last known addresses of all persons who 
submitted data, opinions, or arguments to the Commission with respect to the 
regulation. Temporary regulations may be adopted, amended, or rescinded by 
the Commission and shall become effective in the manner and at the time 
te by the Commission but shall remain in force for no longer than 120 
ays. 
(c) Publication. — The Commission shall cause to be printed for distribution 

to the public the text of this Chapter, the Commission’s regulations and general 
rules, and any other material the Commission deems relevant and suitable, 
and shall furnish the same to any person upon application therefor. All 
publications printed shall comply with the requirements of G.S. 143-170.1. 

(d) Personnel. — Subject to other provisions of this Chapter, the Commis- 
sion is authorized to appoint, fix the compensation, and prescribe the duties 
and powers of such officers, accountants, attorneys, experts, and other persons 
as may be necessary in the performance of its duties. It shall provide for the 
holding of examinations to determine the qualifications of applicants for the 
positions so classified, and except for temporary appointments not to exceed six 
months in duration, shall appoint its personnel on the basis of efficiency and 
fitness as determined in such examinations. All positions shall be filled by 
persons selected and appointed on a nonpartisan merit basis. The Commission 
may delegate to any such person so appointed such power and authority as it 
deems reasonable and proper for the effective administration of this Chapter, 
and may, in its discretion, bond any person handling moneys or signing checks 
hereunder. 

(e) Advisory Councils. — The Governor shall appoint a State Advisory 
Council composed of men and women representing employers, employees, and 
the general public, in equal numbers. The Chairman of the Commission shall 
be a member of the State Advisory Council and shall serve as its chairman. 
There shall be 15 members of the Council (other than its chairman) who shall 
each be appointed for a term of four years. A quorum of the State Advisory 
Council shall consist of the chairman, or such appointed member as he may 
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designate, plus one half of the total appointed members. The function of the 
Council shall be to aid the Commission in formulating policies and discussing 
problems related to the administration of this Chapter. Each member of the 
State Advisory Council attending meetings of the Council shall be paid the 
same amount per diem for his services as is provided for the members of other 
State boards, commissions, and committees who receive compensation for their 
services, including necessary time spent in traveling to and from his place of 
residence within the State to the place of meeting while engaged in the 
discharge of the duties of his office, and his actual mileage and subsistence at 
the same rate allowed to State officials. 

(f) Employment Stabilization. — The Commission, with the advice and aid 
of its advisory councils, and through its appropriate divisions, shall take all 
appropriate steps to reduce and prevent unemployment; to encourage and 
assist in the adoption of practical methods of vocational training, retraining 
and vocational guidance; to investigate, recommend, advise, and assist in the 
establishment and operation, by municipalities, counties, school districts, and 
the State, of reserves for public works to be used in times of business 
depression and unemployment; to promote the reemployment of unemployed 
workers throughout the State in every other way that may be feasible; and to 
these ends to carry on and publish the results of investigations and research 
studies. 

(g) Records and Reports. — 
(1) Each employing unit shall keep true and accurate employment 

records, containing such information as the Commission may pre- 
scribe. Such records shall be open to inspection and be subject to being 
copied by the Commission or its authorized representatives at any 
reasonable time and as often as may be necessary. Any employing unit 
doing business in North Carolina shall make available in this State to 
the Commission, such information with respect to persons, firms, or 
other employing units performing services for it which the Commis- 
sion deems necessary in connection with the administration of this 
Chapter. The Commission may require from any employing unit any 
sworn or unsworn reports, with respect to persons employed by it, 
which the Commission deems necessary for the effective administra- 
tion of this Chapter. 

(2) Ifthe Commission finds that any employer has failed to file any report 
or return required by this Chapter or any regulation made pursuant 
hereto, or has filed a report which the Commission finds incorrect or 
insufficient, the Commission may make an estimate of the informa- 
tion required from such employer on the basis of the best evidence 
reasonably available to it at the time, and make, upon the basis of 
such estimate, a report or return on behalf of such employer, and the 
report or return so made shall be deemed to be prima facie correct, 
and the Commission may make an assessment based upon such 
report and proceed to collect contributions due thereon in the manner 
as set forth in G.S. 96-10(b) of this Chapter: Provided, however, that 
no such report or return shall be made until the employer has first 
been given at least 10 days’ notice by registered mail to the last known 
address of such employer: Provided further, that no such report or 
return shall be used as a basis in determining whether such employ- 
ing unit is an employer within the meaning of this Chapter. 

(h) Oaths and Witnesses. — In the discharge of the duties imposed by this 
Chapter, the chairman and any duly authorized representative or member of 
the Commission shall have power to administer oaths and affirmations, take 
depositions, certify to official acts, and issue subpoenas to compel the atten- 
dance of witnesses and the production of books, papers, correspondence, 
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memoranda, and other records deemed necessary as evidence in connection 
with a disputed claim or the administration of this Chapter. 

(i) Subpoenas. — In case of contumacy by, or refusal to obey a subpoena 
issued to any person by the Commission or its authorized representative, any 
clerk of a superior court of this State within the jurisdiction of which the 
inquiry is carried on or within the jurisdiction of which said person guilty of 
contumacy or refusal to obey is found or resides or transacts business, upon 
application by the Commission, or its duly authorized representatives, shall 
have jurisdiction to issue to such person an order requiring such person to 
appear before the Commission, or its duly authorized representatives, there to 
produce evidence if so ordered, or there to give testimony touching upon the 
matter under investigation or in question; and any failure to obey such order 
of the said clerk of superior court may be punished by the said clerk of superior 
court as a contempt of said court. Any person who shall, without just cause, fail 
or refuse to attend and testify or to answer any lawful inquiry or to produce 
books, papers, correspondence, memoranda, or other records in obedience to a 
subpoena of the Commission, shall be punished by a fine of not more than fifty 
dollars ($50.00) or by imprisonment for not longer than 30 days. 

G) Protection against Self-Incrimination. — No person shall be excused from 
attending and testifying or from producing books, papers, correspondence, 
memoranda, and other records before the Commission or in obedience to the 
subpoena of the Commission or any member thereof, or any duly authorized 
representative of the Commission, in any cause or proceeding before the 
Commission, on the ground that the testimony or evidence, documentary or 
otherwise, required of him may tend to incriminate him or subject him to a 
penalty or forfeiture; but no individual shall be prosecuted or subjected to any 
penalty or forfeiture for or on account of any transaction, matter, or thing 
concerning which he is compelled, after having claimed his privilege against 
self-incrimination, to testify or produce evidence, documentary or otherwise, 
except that such individual so testifying shall not be exempt from prosecution 
and punishment for perjury committed in so testifying. 

(k) State-Federal Cooperation. — In the administration of this Chapter, the 
Commission shall cooperate, to the fullest extent consistent with the provi- 
sions of this Chapter, with the federal agency, official, or bureau fully 
authorized and empowered to administer the provisions of the Social Security 
Act approved August 14, 1935, as amended, shall make such reports, in such 
form and containing such information as such federal agency, official, or 
bureau may from time to time require, and shall comply with such provisions 
as such federal agency, official, or bureau may from time to time find necessary 
to assure the correctness and verification of such reports; and shall comply 
with the regulations prescribed by such agency, official, or bureau governing 
the expenditures of such sums as may be allotted and paid to this State under 
Title III of the Social Security Act for the purpose of assisting in the 
administration of this Chapter. The Commission shall further make its records 
available to the Railroad Retirement Board, created by the Railroad Retire- 
ment Act and the Railroad Unemployment Insurance Act, and shall furnish to 
the Railroad Retirement Board at the expense of the Railroad Retirement 
Board, such copies thereof as the Board shall deem necessary for its purposes 
in accordance with the provisions of section 303 (c) of the Social Security Act as 
amended. 
Upon request therefor, the Commission shall furnish to any agency of the 

United States charged with the administration of public works or assistance 
through public employment, the name, address, ordinary occupation, and 
employment status of each recipient of benefits, and such recipient’s rights to 
further benefits under this Chapter. 

The Commission is authorized to make such investigations, secure and 
transmit such information, make available such services and facilities and 
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exercise such of the other powers provided herein with respect to the admin- 
istration of this Chapter as it deems necessary or appropriate to facilitate the 
administration of any employment security or public employment service law, 
and in like manner, to accept and utilize information, services and facilities 
made available to this State by the agency charged with the administration of 
such other employment security or public employment service law. 

The Commission shall fully cooperate with the agencies of other states and 
shall make every proper effort within its means to oppose and prevent any 
further action which would, in its judgment, tend to effect complete or 
substantial federalization of State unemployment insurance funds or State 
employment security programs. 

(1) Reciprocal Arrangements. — 
(1) The Commission is hereby authorized to enter into reciprocal arrange- 

ments with appropriate and duly authorized agencies of other states 
or of the federal government, or both, whereby: 
a. Services performed by an individual for a single employing unit for 

which services are customarily performed in more than one state 
shall be deemed to be services performed entirely within any one 
of the states 
1. In which any part of such individual’s service is performed or 
2. In which such individual has his residence or 
3. In which the employing unit maintains a place of business, 

provided there is in effect, as to such services, an election by 
the employing unit, approved by the agency charged with the 
administration of such state’s employment security law, 
pursuant to which the services performed by such individual 
for such employing unit are deemed to be performed entirely 
within such state. 

b. Combining wage credits. — The Commission shall participate in 
any arrangements for the payment of compensation on the basis 
of combining an individual’s wages and employment covered 
under this Chapter with his wages and employment covered 
under one or more laws of the federal government and the 
unemployment compensation laws of other states which are 
approved by the United States Secretary of Labor in consultation 
with the state unemployment compensation agencies as reason- 
ably calculated to assure the prompt and full payment of com- 
pensation in such situations and which include provisions for (1) 
applying the base period of a single state law to a claim involving 
the combining of an individual’s wages and employment covered 
under two or more state unemployment compensation laws, and 
(2) avoiding the duplicate use of wages and employment by reason 
of such combining. 

c. The services of the Commission as agent may be made available to 
other states in taking interstate claims for such states. 

d. Contributions due under this Chapter with respect to wages for 
insured work shall for the purposes of G.S. 96-10 be deemed to 
have been paid to the fund as of the date payment was made as 
contributions therefor under another state or federal employment 
security law, but no such arrangement shall be entered into 
unless it contains provisions for such reimbursement to the fund 
of such contributions as the Commission finds will be fair and 
reasonable as to all affected interests. 

e. The services of the Commission may be made available to such 
other agencies to assist in the enforcement and collection of 
judgments of such other agencies. 
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f. The services on vessels engaged in interstate or foreign commerce 
for a single employer, wherever performed, shall be deemed 
performed within this State or within such other state. 

g. Benefits paid by agencies of other states may be reimbursed to 
such agencies in cases where services of the claimant were 
“employment” under this Chapter and contributions have been 
paid by the employer to this agency on remuneration paid for 
such services; provided the amount of such reimbursement shall 
not exceed the amount of benefits such claimant would have been 
entitled to receive under the provisions of this Chapter. 

(2) Reimbursements paid from the fund pursuant to subparagraphs b and 
c of subdivision (1) of this subsection shall be deemed to be benefits for 
the purpose of G.S. 96-6, 96-9, 96-12 and 96-12.01. The Commission is 
authorized to make to other states or federal agencies and to receive 
from such other state or federal agencies, reimbursements from or to 
the fund, in accordance with arrangements entered into pursuant to 
subdivision (1) of this subsection. 

(3) To the extent permissible under the laws and Constitution of the 
United States, the Commission is authorized to enter into or cooper- 
ate in arrangements whereby facilities and services provided under 
this Chapter and facilities and services provided under the employ- 
ment security law of any foreign government, may be utilized for the 
taking of claims and the payment of benefits under the Employment 
Security Law of this State or under a similar law of such government. 

(m) The Commission after due notice shall have the right and power to hold 
and conduct hearings for the purpose of determining the rights, status and 
liabilities of any “employing unit” or “employer” as said terms are defined by 
G.S. 96-8(4) and 96-8(5) and subdivisions thereunder. The Commission shall 
have the power and authority to determine any and all questions and issues of 
fact or questions of law that may arise under the Employment Security Law 
that may affect the rights, liabilities and status of any employing unit or 
employer as heretofore defined by the Employment Security Law including the 
right to determine the amount of contributions, if any, which may be due the 
Commission by any employer. Hearings may be before the Commission or a 
Deputy Commissioner and shall be held in the central office of the Commission 
or at any other designated place within the State. They shall be open to the 
public and shall consist of a review of the evidence taken by a hearing officer 
designated by the Commission and a determination of the law applicable to 
that evidence. The Commission shall provide for the taking of evidence by a 
hearing officer who shall be a member of the legal staff of the Commission. 
Such hearing officer shall have the same power to issue subpoenas, administer 
oaths, conduct hearings and take evidence as is possessed by the Commission 
and such hearings shall be recorded, and he shall transmit all testimony and 
records of such hearings to the Commission for its determination. All such 
hearings conducted by such hearing officer shall be scheduled and held in any 
county in this State in which the employing unit or employer either resides, 
maintains a place of business, or conducts business; however, the Commission 
may require additional testimony at any hearings held by it at its office. From 
all decisions or determinations made by the Commission or a Deputy Commis- 
sioner any party affected thereby shall be entitled to an appeal to the superior 
court. Before such party shall be allowed to appeal, he shall within 10 days 
after notice of such decision or determination, file with the Commission 
exceptions to the decision or the determination of the Commission, which 
exceptions will state the grounds of objection to such decision or determination. 
If any one of such exceptions shall be overruled then such party may appeal 
from the order overruling the exceptions, and shall, within 10 days after the 
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decision overruling the exceptions, give notice of his appeal. When an excep- 
tion is made to the facts as found by the Commission, the appeal shall be to the 
superior court in term time but the decision or determination of the Commis- 
sion upon such review in the superior court shall be conclusive and binding as 
to all questions of fact supported by any competent evidence. When an 
exception is made to any rulings of law, as determined by the Commission, the 
appeal shall be to the judge of the superior court at chambers. The party 
appealing shall, within 10 days after the notice of appeal has been served, file 
with the Commission exceptions to the decision or determination overruling 
the exception which statement shall assign the errors complained of and the 
grounds of the appeal. Upon the filing of such statement the Commission shall, 
within 30 days, transmit all the papers and evidence considered by it, together 
with the assignments of errors filed by the appellant to a judge of the superior 
court holding court or residing in some district in which such appellant either 
resides, maintains a place of business or conducts business, or, unless the 
appellant objects after being given reasonable opportunity to object, to a judge 
of the Superior Court of Wake County: Provided, however, the 30-day period 
specified herein may be extended by agreement of parties. If there be no 
exceptions to any facts as found by the Commission the facts so found shall be 
binding upon the court and it shall be heard by the judge at chambers at some 
place in the district, above mentioned, of which all parties shall have 10 days’ 
notice. 

(n) The cause shall be entitled “State of North Carolina on Relationship of 
the Employment Security Commission of North Carolina against (here insert 
name of appellant),” and if there are exceptions to any facts found by the 
Commission it shall be placed on the civil issue docket of such court and shall 
have precedence over other civil actions except those described in G:S. 
96-10(b), and such cause shall be tried under such rules and regulations as are 
prescribed for the trial of other civil causes. By consent of all parties the appeal 
may be held and determined at chambers before any judge of a district in 
which the appellant either resides, maintains a place of business or conducts 
business, or said appeal may be heard before any judge holding court therein, 
or in any district in which the appellant either resides, maintains a place of 
business or conducts business. Hither party may appeal to the appellate 
division from the judgment of the superior court under the same rules and 
regulations as are prescribed by law for appeals, except that if an appeal shall 
be taken on behalf of the Employment Security Commission of North Carolina 
it shall not be required to give any undertaking or make any deposit to secure 
the cost of such appeal and such court may advance the cause on its docket so 
as to give the same a speedy hearing. 

(o) The decision or determination of the Commission when docketed in the 
office of the clerk of the superior court of any county and when properly indexed 
and cross-indexed shall have the same force and effect as a judgment rendered 
by the superior court, and if it shall be adjudged in the decision or determi- 
nation of the Commission that any employer is indebted to the Commission for 
contributions, penalties and interest or either of the same, then said judgment 
shall constitute a lien upon any realty owned by said employer in the county 
only from the date of docketing of such decision or determination in the office 
of the clerk of the superior court and upon personalty owned by said employer 
in said county only from the date of levy on such personalty, and upon the 
execution thereon no homestead or personal property exemptions shall be 
allowed; provided, that nothing herein shall affect any rights accruing to the 
Commission under G.S. 96-10. The provisions of this section, however, shall 
not have the effect of releasing any liens for contributions, penalties or 
interest, or either of the same, imposed by other law, nor shall they have the 
effect of postponing the payment of said contributions, penalties or interest, or 
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depriving the said Employment Security Commission of North Carolina of any 
priority in order of payment provided in any other statute under which 
payment of the said contributions, penalties and interest or either of the same 
may be required. The superior court or any appellate court shall have full 
power and authority to issue any and all executions, orders, decrees, or writs 
that may be necessary to carry out the terms of said decision or determination 
of the Commission or to collect any amount of contribution, penalty or interest 
adjudged to be due the Commission by said decision or determination. In case 
of an appeal from any decision or determination of the Commission to the 
superior court or from any judgment of the superior court to the appellate 
division all proceedings to enforce said judgment, decision, or determination 
shall be stayed until final determination of such appeal but no proceedings for 
the collection of any amount of contribution, penalty or interest due on same 
shall be suspended or stayed unless the employer or party adjudged to pay the 
same shall file with the clerk of the superior court a bond in such amount not 
exceeding double the amount of contribution, penalty, interest or amount due 
and with such sureties as the clerk of the superior court deems necessary 
conditioned upon the payment of the contribution, penalty, interest or amount 
due when the appeal shall be finally decided or terminated. 

(p) The conduct of hearings shall be governed by suitable rules and 
regulations established by the Commission. The manner in which appeals and 
hearings shall be presented and conducted before the Commission shall be 
governed by suitable rules and regulations established by it. The Commission 
shall not be bound by common-law or statutory rules of evidence or by 
technical or formal rules of procedure but shall conduct hearings in such 
manner as to ascertain the substantial rights of the parties. 

(q) Notices of hearing shall be issued by the Commission or its authorized 
representative and sent by registered mail, return receipt requested, to the 
last known address of any employing unit, employers, persons, or firms 
involved. The notice shall be sent at least 10 days prior to the hearing date and 
shall contain notification of the place, date, hour, and purpose of the hearing. 

' Subpoenas for witnesses to appear at any hearing shall be issued by the 
Commission or its authorized representative and shall order him to appear at 
the time, date and place shown thereon. Any bond or other undertaking 
required to be given in order to suspend or stay any execution shall be given 
payable to the Employment Security Commission of North Carolina. Any such 
bond or other undertaking may be forfeited or sued upon as are any other 
undertakings payable to the State. 

(r) None of the provisions or sections herein set forth in subsections (m)-(q) 
shall have the force and effect nor shall the same be construed or interpreted 
as repealing any of the provisions of G.S. 96-15 which provide for the procedure 
and determination of all claims for benefits and such claims for benefits shall 
be prosecuted and determined as provided by said G.S. 96-15. 

(s) Upon a finding of good cause, the Commission shall have the power in its 
sole discretion to forgive, in whole or in part, any overpayment arising under 
G.S. 96-18(g)(2). 

(t) Confidentiality of Records, Reports, and Information Obtained from 
Claimants, Employers, and Units of Government. 

(1) Confidentiality of Information Contained in Records and Reports. — 
(i) Except as hereinafter otherwise provided, it shall be unlawful for 
any person to obtain, disclose, or use, or to authorize or permit the use 
of any information which is obtained from any employing unit, 
individual, or unit of government pursuant to the administration of 
this Chapter or G.S. 108A-29. (ii) Any claimant or employer or their 
legal representatives shall be supplied with information from the 
records of the Employment Security Commission to the extent neces- 
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sary for the proper presentation of claims or defenses in any proceed- 
ing under this Chapter. Notwithstanding any other provision of law, 
any claimant may be supplied, subject to restrictions as the Commis- 
sion may by regulation prescribe, with any information contained in 
his payment record or on his most recent monetary determination, 
and any individual, as well as any interested employer, may be 
supplied with information as to the individual’s potential benefit 
rights from claim records. (iii) Subject to restrictions as the Commis- 
sion may by regulation provide, information from the records of the 
Employment Security Commission may be made available to any 
agency or public official for any purpose for which disclosure is 
required by statute or regulation. (iv) The Commission may, in its sole 
discretion, permit the use of information in its possession by public 
officials in the performance of their public duties. (v) The Commission 
shall release the payment and the amount of unemployment compen- 
sation benefits upon receipt of a subpoena in a proceeding involving 
child support. (vi) The Commission shall furnish to the State Control- 
ler any information the State Controller needs to prepare and publish 
a comprehensive annual financial report of the State or to track 
debtors of the State. 

(2) Job Service Information. — (i) Except as hereinafter otherwise pro- 
vided it is unlawful for any person to disclose any information 
obtained by the North Carolina State Employment Service Division 
from workers, employers, applicants, or other persons or groups of 
persons in the course of administering the State Public Employment 
Service Program. Provided, however, that if all interested parties 
waive in writing the right to hold such information confidential, the 
information may be disclosed and used but only for those purposes 
that the parties and the Commission have agreed upon in writing. (ii) 
The Employment Service Division shall make public, through the 
newspapers and any other suitable media, information as to job 
openings and available applicants for the purpose of supplying the 
demand for workers and employment. (iii) The Labor Market Infor- 
mation Division shall collect, collate, and publish statistical and other 
information relating to the work under the Commission’s jurisdiction; 
investigate economic developments, and the extent and causes of 
unemployment and its remedies with the view of preparing for the 
information of the General Assembly such facts as in the Commis- 
sion’s opinion may make further legislation desirable. (iv) Except as 
provided by Commission regulation, any information published pur- 
suant to this subsection (II) shall not be published in any manner 
revealing the identity of the applicant or the employing unit. 

(3) Penalties for Disclosure or Improper Use. — Any person violating any 
provision of this section may be fined not less than twenty dollars 
($20.00) nor more than two hundred dollars ($200.00), or imprisoned 
for not longer than 90 days, or both. 

(4) Regulations. — The Commission may provide by regulation for proce- 
dures by which requests for information will be considered and the 
methods by which such information may be disclosed. The Commis- 
sion is authorized to provide by regulation for the assessment of fees 
for securing and copying information released under this section. 

(5) Privileged Status of Letters and Reports and Other Information 
Relating to Administration of this Chapter. — All letters, reports, 
communication, or any other matters, either oral or written, including 
any testimony at any hearing, from the employer or employee to each 
other or to the Commission or any of its agents, representatives, or 

92 



§96-4 EMPLOYMENT SECURITY §96-4 

employees, which letters, reports, or other communication shall have 
been written, sent, delivered, or made in connection with the require- 
ments of the administration of this Chapter, shall be absolutely 
privileged communication in any civil or criminal proceedings except 
proceedings pursuant to or involving the administration of this 
Chapter and except proceedings involving child support and only for 
the purpose of establishing the payment and amount of unemploy- 
ment compensation benefits. Nothing in this subdivision shall be 
construed to prohibit the Commission, upon written request and on a 
reimbursable basis only, from disclosing information from the records 
of a proceeding before an appeals referee, deputy commissioner, or 
other hearing officer by whatever name called, compiled for the 
purpose of resolving issues raised pursuant to the Employment 
Security Law. 

(6) Nothing in this subsection (t) shall operate to relieve any claimant or 
employing unit from disclosing any information required by this 
Chapter or by regulations promulgated thereunder. 

(7) Nothing in this subsection (t) shall be construed to prevent the 
Commission from allowing any individual or entity to examine and 
copy any report, return, or any other written communication made by 
that individual or entity to the Commission, its agents, or its employ- 
ees, 

(7a) Nothing in this subsection (t) shall be construed to prevent the 
Commission from disclosing, upon request and on a reimbursable 
basis only, to officers and employees of the Department of Housing and 
Urban Development and to representatives of a public housing agency 
as defined in Section 303(i)(4) of the Social Security Act, any informa- 
tion from the records of the Employment Security Commission with 
respect to individuals applying for or participating in any housing 
assistance program administered by the Department of Housing and 
Urban Development who have signed an appropriate consent form 
approved by the Secretary of Housing and Urban Development. It is 
the purpose of this paragraph to assure the Employment Security 
Commission’s compliance with Section 303(i)(1) of the Social Security 
Act and it shall be construed accordingly. 

(7b) Nothing in this subsection (t) shall be construed to prevent the 
Commission from disclosing, upon request and on a reimbursable 
basis, to the Secretary of Health and Human Services, any informa- 
tion from the records of the Employment Security Commission as may 
be required by Section 303(h)(1) of the Social Security Act. It is the 
purpose of this paragraph to assure compliance with Section 303(h)(1) 
of the Social Security Act and it shall be construed accordingly. 

(8) Any finding of fact or law, judgment, determination, conclusion or final 
order made by an adjudicator, appeals referee, commissioner, the 
Commission or any other person acting under authority of the 
Commission pursuant to the Employment Security Law is not admis- 
sible or binding in any separate or subsequent action or proceeding, 
between a person and his present or previous employer brought before 
an arbitrator, court or judge of this State or the United States, 
regardless of whether the prior action was between the same or 
related parties or involved the same facts. 

Provided, however, any finding of fact or law, judgment, determina- 
tion, conclusion, or final order made by an adjudicator, appeals 
referee, commissioner, the Commission or any other person acting 
under the authority of the Commission pursuant to the Employment 
Security Law shall be admissible in proceedings before the North 
Carolina Industrial Commission. 
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(u) Service of process upon the Commission in any proceeding instituted 
before an administrative agency or court of this State shall be pursuant to G.S. 
1A-1, Rule 4G)(4); however, notice of the requirement to withhold unemploy- 
ment compensation benefits pursuant to G.S. 110-136.2(f) shall be served upon 
the process agent for the Employment Security Commission by regular or 
courier mail. 

(v) Advisory rulings may be made by the Commission with respect to the 
applicability of any statute or rule administered by the Commission, as follows: 

(1) All requests for advisory rulings shall be made in writing and 
submitted to the Chief Counsel. Such requests shall state the facts 
and statutes or rules on which the ruling is requested. 

(2) The Chief Counsel may request from any person securing an advisory 
ruling any additional information that is necessary. Failure to supply 
such additional information shall be cause for the Commission to 
decline to issue an advisory ruling. 

(3) The Commission may decline to issue an advisory ruling if any 
administrative or judicial proceeding is pending with the person 
requesting the ruling on the same factual grounds. The Commission 
may decline to issue an advisory ruling if such a ruling may harm the 
Commission’s interest in any litigation in which it is or may be a party. 

(4) All advisory rulings shall be issued no later than 30 days from the date 
all information necessary to make a ruling has been received by the 
Chief Counsel. 

(5) No advisory ruling shall be binding upon the Commission provided 
that in any subsequent enforcement action initiated by the Commis- 
sion, any person’s reliance on such ruling shall be considered in 
mitigation of any penalty sought to be assessed. (Ex. Sess. 1936, c. 1, 
s. 11; 1939, c. 2; c. 27, s. 8; c. 52, s. 5; cc. 207, 209; 1941, c. 279, ss. 4, 
0; 1943, c. 377, ss. 16-23; 1945, c. 522, ss. 1-3; 1947, c. 326, ss. 1, 3, 4, 
26; c. 598, ss. 1, 6, 7; 1949, c. 424, s. 1; 1951, c. 332, ss. 1, 18; 1953, ¢. 
401, ss. 1-4; 1955, c. 385, ss. 1, 2; c. 479; 1957, c. 1059, s. 1; 1969, c. 44, 
s. 63; c. 575, ss. 1, 2; 1971, c. 673, ss. 1, 2; 1977, c. 727, ss. 8-10; 1979, 
c. 660, s. 2; 1979, 2nd Sess., c. 1212, s. 2; 1981, c. 160, s. 1; 1983, c. 625, 
s. 16; 1983 (Reg. Sess., 1984), c. 995, s. 6; 1985, c. 197, ss. 1, 6, 7;c. 552, 
s. 23; 1987, c. 273; c. 764, ss. 4, 4.1, 5; 1989, c. 583, ss. 1, 2; c. 707, ss. 
1, 2; 1991, c. 603, s. 1; c. 723, s. 3; 1993, c. 343, s. 1; c. 512, s. 3; 1995, 
c. 507, s. 27.8(n); 1999-340, s. 10; 2000-140, s. 93.1(a).) 

Effect of Amendments. — get, Planning, and Management” for “Office of 
Session Laws 2000-140, s. 93.1(a), effective State Budget and Management” in subsection 

July 1, 2000, substituted “Office of State Bud- (b). 

CASE NOTES 

j Authority of Chairman of Commis- § 126-5(e), to dismiss plaintiff from his exempt 
sion, — policymaking position within the ESC. 

Because the chairman of the ESC had the Carrington v. Brown, — N.C. App. —, 525 authority to staff and make personnel decisions $.E.2d 230, 2000 N.C. App. LEXIS 104 (2000). in the ESC, she had the authority, pursuant to 

§ 96-5. Employment Security Administration Fund. 

Editor’s Note. — following sums are appropriated from the Session Laws 1999-237, s. 16.14(b), as Worker Training Trust Fund to the following amended by Session Laws 2000-67, s. 14.4, agencies for the 1999-2000 and the 2000-2001 provides that notwithstanding G.S. 96-5(f), the fiscal years: 
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(1) $2,400,000 for the 1999-2000 fiscal year 
and $2,300,000 for the 2000-2001 fiscal 
year to the Department of Commerce, Di- 
vision of Employment and Training, for the 
Employment and Training Grant Program; 

(2) $1,000,000 for each fiscal year to the 
Department of Labor for customized train- 
ing of the unemployed and the working 
poor for specific jobs needed by employers 
through the Department’s Bureau for 
Training Initiatives; 

(3) $2,046,000 for the 1999-2000 fiscal year 
and $1,746,000 for the 2000-2001 fiscal 
year to the Community Colleges System 
Office to continue the Focused Industrial 
Training Program; 

(4) $225,000 for each fiscal year to the Em- 
ployment Security Commission for the 
State Occupational Information Coordinat- 
ing Committee to develop and operate an 
interagency system to track former partic- 
ipants in State education and training pro- 
grams; 

(5) $400,000 for each fiscal year to the Com- 
munity Colleges System Office for a train- 
ing program in intrepreneurial skills to be 
operated by North Carolina REAL Enter- 
prises; 

(6) $60,000 for each fiscal year to the Office of 
State Budget and Management (now the 
Office of State Budget, Planning, and Man- 
agement) to maintain compliance with G.S. 
Chapter 96, which directs the Office of 
State Budget and Management (now the 
Office of State Budget, Planning, and Man- 
agement) to employ the Common Fol- 
low-Up Management Information System 
to evaluate the effectiveness of the State’s 
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job training, education, and placement pro- 
grams; 

(7) $1,000,000 for each fiscal year to the 
Department of Labor to expand the Ap- 
prenticeship Program, with the intent that 
the appropriation of these funds will result 
in the Department of Labor serving a 
benchmark performance level of 10,000 
adult and youth apprentices by the year 
2000 and maintained or improved thereaf- 
ter; 

(8) $100,00 for the 2000-2001 fiscal year to 
the Community Colleges System Office for 
the Hosiery Technology Center; and 

(9) $100,000 for the 2000-2001 fiscal year to 
the Community Colleges System Office for 
the Composites Testing and Training Cen- 
ter. 

Session Laws 1999-237, s. 16.14(c), as en- 
acted by Session Laws 2000-67, s. 14.4, directs 
the State Treasurer’s Office to deposit the June 
2000 interest earnings from the Employment 
Security Commission Reserve Fund to the 
Worker Training Trust Fund for the 2000-2001 
fiscal year. 

Session Laws 2000-67, s. 1.1, provides: “This 
act shall be known as ‘The Current Operations 
and Capital Improvements Appropriations Act 
of 2000.” 

Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

ARTICLE 2. 

Unemployment Insurance Division. 

§ 96-9. Contributions. 

(a) Payment. — 
(1) Except as provided in subsection (d) hereof, contributions shall accrue 

and become payable by each employer for each calendar year in which 
he is subject to this Chapter, with respect to wages for employment (as 
defined in G.S. 96-8(6)). Such contributions shall become due and be 
paid by each employer to the Commission for the fund in accordance 
with such regulations as the Commission may prescribe, and shall not 
be deducted in whole or in part from the remuneration of individuals 
in his employ. Contributions shall become due on and shall be paid on 
or before the last day of the month following the close of the calendar 
quarter in which such wages are paid and such contributions shall be 
paid by each employer to the Commission for the fund in accordance 
with such regulations as the Commission may prescribe, and shall not 
be deducted in whole or in part from the remuneration of individuals 
in his employ, provided, further, that if the Commission shall be 
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advised by its duly authorized officers or agents that the collection of 
any contribution under any provision of this Chapter will be jeopar- 
dized by delay, the Commission may, whether or not the time 
otherwise prescribed by law for making returns and paying such tax 
has expired, immediately assess such contributions (together with all 
interest and penalties, the assessment of which is provided for by 
law). Such contributions, penalties and interest shall thereupon 
become immediately due and payable, and immediate notice and 
demand shall be made by the Commission for the payment thereof. 
Upon failure or refusal to pay such contributions, penalties, and 
interest, it shall be lawful to make collection thereof as provided by 
G.S. 96-10 and subsections thereunder and such collection shall be 
lawful without regard to the due date of contributions herein pre- 
scribed, provided, further, that nothing in this paragraph shall be 
construed as permitting any refund of contributions heretofore paid 
under the law and regulations in effect at the time such contributions 
were paid. 

(2) In the payment of any contributions a fractional part of a cent shall be 
disregarded unless it amounts to one-half cent or more, in which case 
it shall be increased to one cent. 

(3) Benefits paid employees of this State shall be financed and adminis- 
tered in accordance with the provisions and conditions of G.S. 96-9(d) 
required for nonprofit organizations; except as provided by suitable 
regulations which may be adopted by the Commission. The Depart- 
ment of Administration shall make an election with respect to 
financing all such benefits. 

(4) Political subdivisions of this State may finance benefits paid to 
employees either by coming under the experience rating program 
provided in G.S. 96-9(b) or by coming into the program on a reim- 
bursement basis in accordance with the provisions and conditions of 
G.S. 96-9(f). Any election made shall be binding upon the political 
subdivision so electing for a period of four years. 

(5) An employer is not required to pay contributions on wages the 
employer pays to an individual in a calendar year in excess of the 
taxable wage base for that calendar year. The taxable wage base is the 
greater of (i) the federally required taxable wage base or (ii) the 
product resulting from multiplying the average yearly insured wage 
by fifty percent (50%), rounded to the nearest multiple of one hundred 
dollars ($100.00). The average yearly insured wage is the average 
weekly insured wage on the applicable computation date multiplied 
by 52. The following wages are included in determining whether the 
amount of wages paid to an individual in a single calendar year 
exceeds the taxable wage base: 
a. Wages paid to an individual in this State by an employer that made 

contributions in another state upon the wages paid to the 
individual because the work was performed in the other state. 

b. Wages paid by a successor employer to an individual that meets 
both of the following conditions: (i) the individual was an em- 
ployee of the predecessor and was taken over as an employee by 
the successor as a part of the organization acquired and (ii) the 
predecessor employer has paid contributions on the wages paid to 
the individual while in the predecessor’s employ during the year 
of acquisition and the account of the predecessor is transferred to 
the successor in accordance with G.S. 96-9(c)(4)a. 

(6) If the amount of the contributions shown to be due after all credits is 
less than five dollars ($5.00), no payment need be made. If an 
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employer has paid contributions, penalties, and/or interest in excess 
of the amount due, this shall be considered an overpayment and 
refunded provided no other debts are owed to the Commission by the 
employer. Overpayments of less than five dollars ($5.00) shall be 
refunded only upon receipt by the Chairman of a written demand for 
such refund from the employer. Nothing herein shall be construed to 
change or extend the limitation set forth in G.S. 96-10(e), (f), and (i). 

(7) Effective with the quarter ending September 30, 1999, every employer 
with 100 or more employees, and every person or organization that, as 
agent, reports wages on a total of 100 or more employees on behalf of 
one or more subject employers, shall file that portion of the “Employ- 
er’s Quarterly Tax and Wage Report that contains the name, social 
security number, and gross wages of each individual in employment 
on magnetic tapes or diskettes in a format prescribed by the Commis- 
sion. 

For failure of an employer to comply with this subdivision, there 
shall be added to the amount required to be shown as tax in the 
reports a penalty of twenty-five dollars ($25.00). For failure of an 
agent to comply with this subdivision, the Commission may deny the 
agent the right to report wages and file reports for the employer for 
whom the agent filed an improper report for a period of one year 
following the calendar quarter in which that agent filed the improper 
Bek The Commission may reduce or waive a penalty for good cause 
shown. 

(8) An employer who has filed reports with the Commission for at least 
three consecutive years and has not been liable for quarterly contri- 
butions under subdivision (6) of this subsection during the preceding 
calendar year may be given permission by the Chair of the Commis- 
sion to file reports once a year on or before the last day of the month 
following the close of the calendar year in which the wages are paid. 
Permission to file a report annually may be revoked if the employer is 
found liable to the Commission for quarterly contributions under 
subdivision (6) of this subsection. 
An employer who is granted permission to file annual reports must 

comply with 20 C.F.R. § 603.21 so that reporting of wages and 
employment status are as effective and timely as the quarterly wage 
reporting system. This compliance includes the reporting of all 
changes in employment status and in wages of an employee to the 
Commission within 14 days of the occurrence and responding to all 
inquiries from the Commission as to wages paid to an employee in a 
year in which the employer is reporting on an annual basis within 14 
days of the postmark of the inquiry. If an employer does not report or 
respond to an inquiry within 14 days, then the Commission will 
estimate wages paid to an employee based on the last report the 
employer filed with the Commission, and the employer will be liable 
for any charge based on the Commission’s estimation of the wages 
paid to the employee. 

(9) Employers who are granted permission under subdivision (8) of this 
subsection to file annual reports may be given permission to file 
reports by telephone. Employers who report by telephone must 
contact either the Field Tax Auditor who is assigned to the employer’s 
account or the Unemployment Insurance Division in Raleigh and 
report the required information to that Auditor or to the Division by 
the date the report is due under subdivision (8) of this subsection. 

(10) Employers electing to do so may pay their quarterly tax contributions 
by electronic funds transfer. When an electronic funds transfer cannot 
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be completed due to insufficient funds or the nonexistence of an 
account of the transferor, the Commission shall assess a penalty equal 
to ten percent (10%) of the amount of the transfer, subject to a 
minimum of one dollar ($1.00) and a maximum of one thousand 
dollars ($1,000). The Commission may waive this penalty for good 
cause shown. As used in this section, the term “electronic funds 
transfer” means a transfer of funds initiated by using an electronic 
terminal, a telephone, a computer, or magnetic tape to instruct or 
authorize a financial institution or its agent to credit or debit an 
account. 

(11) The Commission may establish policies to allow taxes to be payable 
under certain conditions by credit card. A condition of payment by 
credit card is receipt by the Commission of the full amount of taxes, 
penalties, and interest due. The Commission shall require an em- 
ployer who pays by credit card to include an amount equal to any fee 
charged the Commission for the use of the card. A payment of taxes 
that is made by credit card and is not honored by the card issuer does 
not relieve the employer of the obligation to pay the taxes. 

(b) Rate of Contributions. — 
(1) (Effective until January 1, 2002) Beginning Rate. — The standard 

beginning rate of contributions for an employer is a percentage of 
wages paid by the employer during a calendar year for employment 
occurring during that year. The rate is determined in accordance with 
the following table: 
Percentage Date After Which Employment Occurs 

2.25% December 31, 1986 
1.8 December 31, 1993 
2 December 31, 1995 
1.0 December 31, 1999 

(1) (Effective January 1, 2002) Beginning Rate. — The standard 
beginning rate of contributions for an employer is a percentage of 
wages paid by the employer during a calendar year for employment 
occurring during that year. The rate is determined in accordance with 
the following table: 
Percentage Date After Which Employment Occurs 

2.25% December 31, 1986 
1.8 December 31, 1993 
fe 2 December 31, 1995 

(23) Experience Rating. — 
a. Waiting Period for Rate Reduction. — No employer’s contribution 

rate shall be reduced below the standard rate for any calendar 
year until its account has been chargeable with benefits for at 
least 12 calendar months ending July 31 immediately preceding 
the computation date. An employer’s account has been chargeable 
with benefits for at least 12 calendar months if the employer has 
reported wages paid in four completed calendar quarters pursu- 
ant to G.S. 96-9(a). 

b. Credit Ratio. — The Commission shall, for each year, compute a 
credit reserve ratio for each employer whose account has a credit 
balance. An employer’s credit reserve ratio shall be the quotient 
obtained by dividing the credit balance of the employer’s account 
as of July 31 of each year by the total taxable payroll of the 
employer for the 36 calendar-month period ending June 30 
preceding the computation date. Credit balance as used in this 
section means the total of all contributions paid and credited for 
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all past periods in accordance with the provisions of G.S. 96- 
9(c)(1) together with all other lawful credits to the account of the 
employer less the total benefits charged to the account of the 
employer for all past periods. 

c. Debit Ratio. — The Commission shall for each year compute a debit 
ratio for each employer whose account shows that the total of all 
its contributions paid and credited for all past periods in accor- 
dance with G.S. 96-9(c)(1) together with all other lawful credits is 
less than the total benefits charged to its account for all past 
periods. An employer’s debit ratio shall be the quotient obtained 
by dividing the debit balance of the employer’s account as of July 
31 of each year by the total taxable payroll of the employer for the 
36 calendar-month period ending June 30 preceding the compu- 
tation date. The amount arrived at by subtracting the total 
amount of all contributions paid and credited for all past periods 
in accordance with the provisions of G.S. 96-9(c)(1) together with 
all other lawful credits of the employer from the total amount of 
all benefits charged to the account of the employer for such 
periods is the employer’s debit balance. 

d. Other Provisions. — No employer’s contribution rate shall be 
reduced below the standard rate for any calendar year unless its 
liability extends over a period of all or part of two consecutive 
calendar years and, as of August 1 of the second year, its credit 
reserve ratio meets the requirements of that schedule used in 
computing rates for the following calendar year, unless the 
employer’s liability was established under G.S. 96-8(5)b and its 
predecessor’s account was transferred as provided by G.S. 96- 
9(c)(4)a. 
Whenever contributions are erroneously paid into one account 

which should have been paid into another account or which 
should have been paid into a new account, that erroneous 
payment can be adjusted only by refunding the erroneously paid 
amounts to the paying entity. No pro rata adjustment to an 
existing account may be made, nor can a new account be created 
by transferring any portion of the erroneously paid amount, 
notwithstanding that the entities involved may be owned, oper- 
ated, or controlled by the same person or organization. No 
adjustment of a contribution rate can be made reducing the rate 
below the standard rate for any period in which the account was 
not in actual existence and in which it was not actually charge- 
able for benefits. Whenever payments are found to have been 
made to the wrong account, refunds can be made to the entity 
making the wrongful payment for a period not exceeding five 
years from the last day of the calendar year in which it is 
determined that wrongful payments were made. Notwithstand- 
ing payment into the wrong account, if an entity is determined to 
have met the requirements to be a covered employer, whether or 
not the entity has had paid on the account of its employees any 
sum into another account, the Commission shall collect contribu- 
tions at the standard rate or the assigned rate, whichever is 
higher, for the five years preceding the determination of errone- 
ous payments, which five years shall run from the last day of the 
calendar year in which the determination of liability for contri- 
butions or additional contributions is made. This requirement 
applies regardless of whether the employer acted in good faith. 

(3)a. through c. Repealed by Session Laws 1977, c. 727, s. 39. 
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d. Rate schedule A,B,C,D,E,F,G,H, or I appearing on the line opposite 
the fund ratio in the following Fund Ratio Schedules table shall 
be applicable in determining and assigning each eligible employ- 
er’s contribution rate for the calendar year immediately following 
the computation date. The fund ratio is the total amount avail- 
able for benefits in the Unemployment Insurance Fund on the 
computation date divided by the total amount of the taxable 
payroll of all subject employers for the 12-month period ending 
June 30 preceding the computation date. 

FUND RATIO SCHEDULES 

When the Fund Ratio Is: Applicable 
As Much As But Less Than Schedule 

a 2.0% A 
2.0% 3.0% B 
3.0% 4.0% C 
4.0% 5.0% D 
5.0% 6.0% E 
6.0% 7.0% F 
7.0% 8.0% G 
8.0% 9.0% H 
9.0% and in excess thereof I 

dl. 
d2. 

d3. 

Repealed by Session Laws 1994, Extra Session, c. 10, s. 3. 
Repealed by Session Laws 1995, c. 4, s. 3, effective January 1, 
1998. 
The standard contribution rate set by subdivision (b)(1) of this 
section applies to an employer unless the employer’s account has 
a credit balance. Beginning January 1, 1999, the contribution 
rate of an employer whose account has a credit balance is 
determined in accordance with the rate set in the following 
Experience Rating Formula table for the applicable rate schedule. 
The contribution rate of an employer whose contribution rate is 
determined by this Experience Rating Formula table shall be 
reduced by fifty percent (50%) for any year in which the balance 
in the Unemployment Insurance Fund equals or exceeds eight 
hundred million dollars ($800,000,000) on the computation date 
and the fund ratio determined on that date is less than five 
percent (5%) and shall be reduced by sixty percent (60%) for any 
year in which the balance in the Unemployment Insurance Fund 
equals or exceeds eight hundred million dollars ($800,000,000) on 
the computation date, and the fund ratio determined on that date 
is five percent (5%) or more. 
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EXPERIENCE RATING FORMULA 

When The Credit Ratio Is: 

As But 

Much _ Less 

As Than 

0.0% 0.2% 

0.2% 0.4% 

0.4% 0.6% 

0.6% 0.8% 

0.8% 1.0% 

1.0% 1.2% 

1.2% 1.4% 

1.4% 1.6% 

1.6% 1.8% 

18% 2.0% 

20a in A2.2ce 

2.29.6 2.470 

2.4% 2.6% 

2.6% 2.8% 

2.8% 3.0% 

3.0% 3.2% 

O00 3:4% 

3.4% 3.6% 

3.6% 3.8% 

3.8% 4.0% 

4.0% 
& 
OVER 

d4 
d5 

Rate Schedules (%) 

A B C D EK F G H I 

2.70% 2.70% 2.70% 2.70% 2.50% 2.30% 2.10% 1.90% 1.70% 
2.70% 2.70% 2.70% 2.50% 2.30% 2.10% 1.90% 1.70% 1.50% 
2.70% 2.70% 2.50% 2.30% 2.10% 1.90% 1.70% 1.50% 1.30% 
2.70% 2.50% 2.30% 2.10% 1.90% 1.70% 1.50% 1.30% 1.10% 
2.50% 2.30% 2.10% 1.90% 1.70% 1.50% 1.30% 1.10% 0.90% 
2.30% 2.10% 1.90% 1.70% 1.50% 1.30% 1.10% 0.90% 0.80% 
2.10% 1.90% 1.70% 1.50% 1.30% 1.10% 0.90% 0.80% 0.70% 
1.90% 1.70% 1.50% 1.30% 1.10% 0.90% 0.80% 0.70% 0.60% 
1.70% 1.50% 1.30% 1.10% 0.90% 0.80% 0.70% 0.60% 0.50% 
1.50% 1.380% 1.10% 0.90% 0.80% 0.70% 0.60% 0.50% 0.40% 
1.30% 1.10% 0.90% 0.80% 0.70% 0.60% 0.50% 0.40% 0.30% 
1.10% 0.90% 0.80% 0.70% 0.60% 0.50% 0.40% 0.30% 0.20% 
0.90% 0.80% 0.70% 0.60% 0.50% 0.40% 0.30% 0.20% 0.15% 
0.80% 0.70% 0.60% 0.50% 0.40% 0.380% 0.20% 0.15% 0.10% 
0.70% 0.60% 0.50% 0.40% 0.30% 0.20% 0.15% 0.10% 0.09% 
0.60% 0.50% 0.40% 0.30% 0.20% 0.15% 0.10% 0.09% 0.08% 
0.50% 0.40% 0.30% 0.20% 0.15% 0.10% 0.09% 0.08% 0.07% 
0.40% 0.30% 0.20% 0.15% 0.10% 0.09% 0.08% 0.07% 0.06% 
0.30% 0.20% 0.15% 0.10% 0.09% 0.08% 0.07% 0.06% 0.05% 
0.20% 0.15% 0.10% 0.09% 0.08% 0.07% 0.06% 0.05% 0.04% 

0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 

. Expired. 

. (Repealed effective January 1, 2002) The standard contribu- 
tion rate set by subdivision (b)(1) of this section applies to an 
employer unless the employer’s account has a credit balance. 
Beginning January 1, 1999, the contribution rate of an employer 
whose account has a credit balance is determined in accordance 
with the rate set in the following Experience Rating Formula 
table for the applicable rate schedule. The contribution rate of an 
employer whose contribution rate is determined by this Experi- 
ence Rating Formula table shall be reduced by fifty percent (50%) 
for any year in which the balance in the Unemployment Insur- 
ance Fund equals or exceeds eight hundred million dollars 
($800,000,000) on the computation date and the fund ratio 
determined on that date is less than five percent (5%) and shall be 
reduced by sixty percent (60%) for any year in which the balance 
in the Unemployment Insurance Fund equals or exceeds eight 
hundred million dollars ($800,000,000) on the computation date, 
and the fund ratio determined on that date is five percent (5%) or 
more. 
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§ 96-9(b)(3)d5 has a delayed repeal date. See notes. 

EXPERIENCE RATING FORMULA 

When The Credit Ratio Is: 
As But Rate Schedules (%) 

Much Less 

As Than 

A B C D E F G H I 
0.0% 0.2% 2.16% 2.16% 2.16% 2.16% 2.00% 1.84% 1.68% 1.52% 1.36% 
0.2% 04% 2.16% 2.16% 2.16% 2.00% 1.84% 1.68% 1.52% 1.36% 1.20% 
0.4% 0.6% 2.16% 2.16% 2.00% 1.84% 1.68% 1.52% 1.36% 1.20% 1.04% 
0.6% 0.8% 2.16% 2.00% 1.84% 1.68% 1.52% 1.36% 1.20% 1.04% 0.88% 
0.8% 1.0% 2.00% 1.84% 1.68% 1.52% 1.36% 1.20% 1.04% 0.88% 0.72% 
1.0% 1.2% 1.84% 1.68% 1.52% 1.36% 1.20% 1.04% 0.88% 0.72% 0.64% 
1.2% 1.4% 1.68% 1.52% 1.36% 1.20% 1.04% 0.88% 0.72% 0.64% 0.56% 
14% 16% 1.52% 1.36% 1.20% 1.04% 0.88% 0.72% 0.64% 0.56% 0.48% 
16% 18% 1.36% 1.20% 1.04% 0.88% 0.72% 0.64% 0.56% 0.48% 0.40% 
18% 2.0% 1.20% 1.04% 0.88% 0.72% 0.64% 0.56% 0.48% 0.40% 0.382% 
2.0% 2.2% 1.04% 0.88% 0.72% 0.64% 0.56% 0.48% 0.40% 0.32% 0.24% 
2.2% 24% 0.88% 0.72% 0.64% 0.56% 0.48% 0.40% 0.382% 0.24% 0.16% 
2.4% 2.6% 0.72% 0.64% 0.56% 0.48% 0.40% 0.32% 0.24% 0.16% 0.12% 
2.6% 2.8% 0.64% 0.56% 0.48% 0.40% 0.32% 0.24% 0.16% 0.12% 0.08% 
2.8% 3.0% 0.56% 0.48% 0.40% 0.32% 0.24% 0.16% 0.12% 0.08% 0.07% 
3.0% 3.2% 0.48% 0.40% 0.32% 0.24% 0.16% 0.12% 0.08% 0.07% 0.06% 
3.2% 34% 0.40% 0.32% 

0.24% 0.16% 0.12% 0.08% 0.07% 0.06% 0.06% 
3.4% 3.6% 0.382% 0.24% 0.16% 0.12% 0.08% 0.07% 0.06% 0.06% 0.05% 
3.6% 3.8% 0.24% 0.15% 0.12% 0.08% 0.07% 0.06% 0.06% 0.05% 0.04% 
3.8% 4.0% 0.16% 0.12% 0.08% 0.07% 0.06% 0.06% 0.05% 0.04% 0.03% 
4.0% & 
OVER 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 

e. (Effective until January 1, 2002) Each employer whose account 
as of any computation date occurring after August 1, 1964, shows 
a debit balance shall be assigned the rate of contributions 
appearing on the line opposite his debit ratio as set forth in the 
following Rate Schedule for Overdrawn Accounts: 

RATE SCHEDULE FOR OVERDRAWN ACCOUNTS BEGINNING WITH 
THE CALENDAR YEAR 1978 

When the Debit Ratio Is: 
As Much As But Less Than Assigned Rate 

0.0% 0.3% 2.3% 
0.3 0.6 2.5 
0.6 0.9 2.6 
0.9 {2 2.8 
12 1.5 3.0 
1.5 1.8 3.1 
1.8 a1 3.3 
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When the Debit Ratio Is: 

AS VLOCDgRS aw 8 ls gn Sen LeCe Lange eesipned Rater 
Deal 2.4 GA 

2.4 ray 3.6 

pry | 3.0 3.8 

3.0 33 3.9 

343 3.6 Ae || 

3.6 3.9 Any 

ou 4.2 4.4 

4.2 4.5 4.6 

4.5 4.8 4.8 

4.8 5.1 5.0 

Oxi 5.4 Bee 

5.4 and over 5.4 

The Rate Schedule for Overdrawn Accounts Beginning with the 
Calendar Year 1966 in force in any particular calendar year shall 
apply to all accounts for that calendar year subsequent replace- 
ment enactments notwithstanding. 

e. (Effective January 1, 2002) Each employer whose account as of 
any computation date occurring after August 1, 1964, shows a 
debit balance shall be assigned the rate of contributions appear- 
ing on the line opposite his debit ratio as set forth in the following 
Rate Schedule for Overdrawn Accounts: 

RATE SCHEDULE FOR OVERDRAWN ACCOUNTS BEGINNING WITH 
THE CALENDAR YEAR 1978 

When the Debit Ratio Is: 

BeUGes rk a UL bess Phan’, | Assigned Rate 
0.0% 0.3% 2.9% 
0.3 0.6 3.1 
0.6 0.9 3.3 
0.9 1.2 3.5 
1.2 1.5 3.7 
1.5 1.8 3.9 
1.8 21 4.1 
2.1 2.4 4.3 
2.4 247 4.5 
27 3.0 4.7 
3.0 3.3 4.9 
3.3 3.6 5.1 
3.6 3.9 5.3 
3.9 4.2 5.5 
4.2 and over Set 
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The Rate Schedule for Overdrawn Accounts Beginning with the 
Calendar Year 1966 in force in any particular calendar year shall 
apply to all accounts for that calendar year subsequent replace- 
ment enactments notwithstanding. 

f. The computation date for all contribution rates shall be August 1 of 
the calendar year preceding the calendar year with respect to 
which such rates are effective. 

g. Any employer may at any time make a voluntary contribution, 
additional to the contributions required under this Chapter, to 
the fund to be credited to its account, and such voluntary 
contributions when made shall for all intents and purposes be 
deemed “contributions required” as this term is used in G:S. 
96-8(8). Any voluntary contributions so made by an employer 
within 30 days after the date of mailing by the Commission 
pursuant to G.S. 96-9(c)(3) of notification of contribution rate 
contained in cumulative account statement and computation of 
rate, shall be credited to its account as of the previous July 31. If, 
however, the voluntary contribution is made after July 31 of any 
year it shall not be considered a part of the balance of the 
unemployment insurance fund for the purposes of G.S. 96-9(b)(3) 
until the following July 31. The Commission in accepting a 
voluntary contribution shall not be bound by any condition 
stipulated in or made a part of the voluntary contribution by the 
employer. 

h. If, within the calendar month in which the computation date 
occurs, the Commission finds that any employing unit has failed 
to file any report required in connection therewith or has filed a 
report which the Commission finds incorrect or insufficient, the 
Commission shall make an estimate of the information required 
from such employing unit on the basis of the best evidence 
reasonably available to it at the time and shall notify the 
employing unit thereof by registered mail addressed to its last 
known address. Unless such employing unit shall file the report 
or a corrected or sufficient report, as the case may be, within 15 
days after the mailing of such notice, the Commission shall 
compute such employing unit’s rate of contributions on the basis 
of such estimates, and the rate as so determined shall be subject 
to increases but not to reduction, on the basis of subsequently 
ascertained information. 

1. Repealed by Session Laws 1987, c. 17, s. 5. 
j. A tax is imposed upon contributions at the rate of twenty percent 

(20%) of the amount of contributions due. The tax is due and 
payable at the time and in the same manner as the contributions. 
The tax does not apply in a calendar year if, as of August 1 of the 
preceding year, the amount in the Reserve Fund equals or 
exceeds one hundred sixty-three million three hundred forty-nine 
thousand dollars ($163,349,000), which is one percent (1%) of 
taxable wages for calendar year 1984. The collection of this tax, 
the assessment of interest and penalties on unpaid taxes, the 
filing of judgment liens, and the enforcement of the liens for 
unpaid taxes is governed by the provisions of G.S. 96-10 where 
applicable. Taxes collected under this subpart shall be credited to 
the Employment Security Commission Reserve Fund, and re- 
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funds of the taxes shall be paid from the same Fund. Any interest 
or penalties collected on unpaid taxes shall be credited to the 
Special Employment Security Administration Fund, and any 
interest or penalties refunded on taxes imposed by this subpart 
shall be paid from the same Fund. 

(c)(1) Except as provided in subsection (d) of this section, the Commission 
shall maintain a separate account for each employer and shall credit 
his account with all voluntary contributions made by him and all 
other contributions which he has paid or is paid on his behalf, 
provided the Commission shall credit the account of each employer in 
an amount equal to eighty percent (80%) of all voluntary contributions 
paid with respect to periods prior to January 1, 1984, and of all other 
contributions paid with respect to periods between July 1, 1965, and 
December 31, 1983. On the computation date, beginning first with 
August 1, 1948, the ratio of the credit balance in each individual 
account to the total of all the credit balances in all employer accounts 
shall be computed as of such computation date, and an amount equal 
to the interest credited to this State’s account in the unemployment 
trust fund in the treasury of the United States for the four most 
recently completed calendar quarters shall be credited prior to the 
next computation date on a pro rata basis to all employers’ accounts 
having a credit balance on the computation date. Such amount shall 
be prorated to the individual accounts in the same ratio that the credit 
balance in each individual account bears to the total of the credit 
balances in all such accounts. In computing the amount to be credited 
to the account of an employer as a result of interest earned by funds 
on deposit in the unemployment trust fund in the treasury of the 
United States to the account of this State, any voluntary contributions 
made by an employer after July 31 of any year shall not be considered 
a part of the account balance of the employer until the next compu- 
tation date occurring after such voluntary contribution was made. No 
provision in this section shall in any way be subject to or affected by 
any provisions of the Executive Budget Act, as amended. Nothing in 
this Act shall be construed to grant any employer or individual in his 
service prior claims or rights to the amount paid by him into the fund 
either on his own behalf or on behalf of such individuals. 

(2) Charging of benefit payments. — 
a. Benefits paid shall be allocated to the account of each base period 

employer in the proportion that the base period wages paid to an 
eligible individual in any calendar quarter by each such employer 
bears to the total wages paid by all base period employers during 
the base period, except as hereinafter provided in paragraphs b, 
c, and d of this subdivision, G.S. 96-9(d)(2)c, and 96-12.01G. The 
amount so allocated shall be multiplied by one hundred twenty 
percent (120%) and charged to that employer’s account. Benefits 
paid shall be charged to employers’ accounts upon the basis of 
benefits paid to claimants whose benefit years have expired. 

b. (Effective until June 30, 2001) Any benefits paid to any claimant 
under a claim filed for a period occurring after the date of such 
separations as are set forth in this paragraph and based on wages 
paid prior to the date of (i) the leaving of work by the claimant 
without good cause attributable to the employer; (ii) the discharge 
of claimant for misconduct in connection with his work; (ili) the 
discharge of the claimant for substantial fault as that term may 
be defined in G.S. 96-14; (iv) the discharge of the claimant solely 
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for a bona fide inability to do the work for which he was hired but 
only where the claimant was hired pursuant to a job order placed 
with a local office of the Commission for referrals to probationary 
employment (with a probationary period no longer than 100 
days), which job order was placed in such circumstances and 
which satisfies such conditions as the Commission may by regu- 
lation prescribe and only to the extent of the wages paid during 
such probationary employment; (v) separations made disqualify- 
ing under G.S. 96-14(2b) and (6a); (vi) separation due to leaving 
for disability or health condition; or (vii) separation of claimant 
solely as the result of an undue family hardship; or (viii) separa- 
tion of claimant solely for a bona fide inability to do the work for 
which the claimant was hired, but only where the claimant in the 
last calendar quarter preceding the quarter in which the claimant 
was paid wages by the employer was a recipient of Work First 
Program assistance by an agency of the State and the claimant’s 
period of employment was 100 days or less, shall not be charged 
to the account of the employer by whom the claimant was 
employed at the time of such separation; provided, however, said 
employer promptly furnishes the Commission with such notices 
regarding any separation of the individual from work as are or 
may be required by the regulations of the Commission. 
No benefit charges shall be made to the account of any 

employer who has furnished work to an individual who, because 
of the loss of employment with one or more other employers, 
becomes eligible for partial benefits while still being furnished 
work by such employer on substantially the same basis and 
substantially the same amount as had been made available to 
such individual during his base period whether the employments 
were simultaneous or successive; provided, that such employer 
makes a written request for noncharging of benefits in accordance 
with Commission regulations and procedures. 

No benefit charges shall be made to the account of any 
employer for benefit years ending on or before June 30, 1992, 
where benefits were paid as a result of a discharge due directly to 
the reemployment of a veteran mandated by the Veteran’s Reem- 
ployment Rights Law, 38 USCA § 2021, et seq. 

No benefit charges shall be made to the account of any 
employer where benefits are paid as a result of a decision by an 
Adjudicator, Appeals Referee or the Commission if such decision 
to pay benefits is ultimately reversed; nor shall any such benefits 
paid be deemed to constitute an overpayment under G.S. 96- 
18(g)(2), the provisions thereof notwithstanding. Provided, an 
overpayment of benefits paid shall be established in order to 
provide for the waiting period required by G.S. 96-13(c). 

b. (Effective June 30, 2001) Any benefits paid to any claimant 
under a claim filed for a period occurring after the date of such 
separations as are set forth in this paragraph and based on wages 
paid prior to the date of (i) the leaving of work by the claimant 
without good cause attributable to the employer; (ii) the discharge 
of claimant for misconduct in connection with his work; (iii) the 
discharge of the claimant for substantial fault as that term may 
be defined in G.S. 96-14; (iv) the discharge of the claimant solely 
for a bona fide inability to do the work for which he was hired but 
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only where the claimant was hired pursuant to a job order placed 
with a local office of the Commission for referrals to probationary 
employment (with a probationary period no longer than 100 
days), which job order was placed in such circumstances and 
which satisfies such conditions as the Commission may by regu- 
lation prescribe and only to the extent of the wages paid during 
such probationary employment; (v) separations made disqualify- 
ing under G.S. 96-14(2b) and (6a); or (vi) separation due to 
leaving for disability or health condition|[; (vii) Expired]; or (viii) 
separation of claimant solely for a bona fide inability to do the 
work for which the claimant was hired, but only where the 
claimant in the last calendar quarter preceding the quarter in 
which the claimant was paid wages by the employer was a 
recipient of Work First Program assistance by an agency of the 
State and the claimant’s period of employment was 100 days or 
less, shall not be charged to the account of the employer by whom 
the claimant was employed at the time of such separation; 
provided, however, said employer promptly furnishes the Com- 
mission with such notices regarding any separation of the indi- 
vidual from work as are or may be required by the regulations of 
the Commission. 
No benefit charges shall be made to the account of any 

employer who has furnished work to an individual who, because 
of the loss of employment with one or more other employers, 
becomes eligible for partial benefits while still being furnished 
work by such employer on substantially the same basis and 
substantially the same amount as had been made available to 
such individual during his base period whether the employments 
were simultaneous or successive; provided, that such employer 
makes a written request for noncharging of benefits in accordance 
with Commission regulations and procedures. 

No benefit charges shall be made to the account of any 
employer for benefit years ending on or before June 30, 1992, 
where benefits were paid as a result of a discharge due directly to 
the reemployment of a veteran mandated by the Veteran’s Reem- 
ployment Rights Law, 38 USCA § 2021, et seq. 

No benefit charges shall be made to the account of any 
employer where benefits are paid as a result of a decision by an 
Adjudicator, Appeals Referee or the Commission if such decision 
to pay benefits is ultimately reversed; nor shall any such benefits 
paid be deemed to constitute an overpayment under G.S. 96- 
18(g)(2), the provisions thereof notwithstanding. Provided, an 
overpayment of benefits paid shall be established in order to 
provide for the waiting period required by G.S. 96-13(c). 

c. Any benefits paid to any claimant who is attending a vocational 
school or training program as provided in G.S. 96-13(a)(3) shall 
not be charged to the account of the base period employer‘(s). 

d. Any benefits paid to any claimant under the following conditions 
shall not be charged to the account of the base period employer(s): 
1. The benefits are paid for unemployment due directly to a 

major natural disaster, and 
2. The President has declared the disaster pursuant to the 

Disaster Relief Act of 1970, 42 USCA 4401, et seq., and 
3. The benefits are paid to claimants who would have been 

eligible for disaster unemployment assistance under this Act, 
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if they had not received unemployment insurance benefits 
with respect to that unemployment. ; 

e.1. Any benefits paid to any claimant which are based on previously 
uncovered employment which are reimbursable by the fed- 
eral government shall not be charged to the experience rating 
account of any employer. 

2. For purposes of this paragraph previously uncovered employ- 
ment for which benefits are reimbursable by the federal 
government means services performed before July 1, 1978, in 
the case of a week of unemployment beginning before July 1, 
1978, or before January 1, 1978, in the case of a week of 
unemployment beginning after July 1, 1978, and to the 
extent that assistance under Title II of the Emergency Jobs 
and Unemployment Assistance Act of 1974 (SUA) was not 
paid to such individuals on the basis of such service. 

(3) As of July 31 of each year, and prior to January 1 of the succeeding 
year, the Commission shall determine the balance of each employer’s 
account and shall furnish him with a statement of all charges and 
credits thereto. At the same time the Commission shall notify each 
employer of his rate of contributions as determined for the succeeding 
calendar year pursuant to this section. Such determination shall 
become final unless the employer files an application for review or 
redetermination prior to May 1 following the effective date of such 
rates. The Commission may redetermine on its own motion within the 
same period of time. 

(4) Transfer of account. — 
a. Whenever any individual, group of individuals, or employing unit, 

who or which, in any manner succeeds to or acquires substan- 
tially all or a distinct and severable portion of the organization, 
trade, or business of another employing unit as provided in G.S. 
96-8, subdivision (5), paragraph b, the account or that part of the 
account of the predecessor which relates to the acquired portion of 
the business shall, upon the mutual consent of the parties 
concerned and approval of the Commission in conformity with the 
regulations as prescribed therefor, be transferred as of the date of 
acquisition of the business to the successor employer for use in 
the determination of his rate of contributions, provided applica- 
tion for transfer is made within 60 days after the Commission 
notifies the successor of his right to request such transfer, 
otherwise the effective date of the transfer shall be the first day of 
the calendar quarter in which such application is filed, and that 
after the transfer the successor employing unit continues to 
operate the transferred portion of such organization, trade or 
business. Provided, however, that the transfer of an account for 
the purpose of computation of rates shall be deemed to have been 
made prior to the computation date falling within the calendar 
year within which the effective date of such transfer occurs and 
the account shall thereafter be used in the computation of the 
rate of the successor employer for succeeding years, subject, 
however, to the provisions of paragraph b of this subdivision. 

On or after August 1, 1988, whenever any individual, group of 
individuals, or employing unit, who or which, in any manner 
succeeds to or acquires all of the organization, trade, or business 
of another employing unit as provided in G.S. 96-8, subdivision 
(5), paragraph b, the account of the predecessor shall be trans- 
ferred as of the date of the acquisition of the business to the 
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successor employer for use in the determination of his rate of 
contributions. Whenever any individual, group of individuals, or 
employing unit, who or which, in any manner succeeds to or 
acquires a distinct and severable portion of the organization, 
trade, or business of another employing unit as provided in G.S. 
96-8, subdivision (5), paragraph b, that part of the account of the 
predecessor which relates to the acquired portion of the business 
shall, upon the mutual consent of the parties concerned and 
approval of the Commission in conformity with the regulations as 
prescribed therefor, be transferred as of the date of acquisition of 
the business to the successor employer for use in the determina- 
tion of his rate of contributions, provided application for transfer 
is made within 60 days after the Commission notifies the succes- 
sor of his right to request such transfer, otherwise the effective 
date of the transfer shall be the first day of the calendar quarter 
in which such application is filed, and that after the transfer the 
successor employing unit continues to operate the transferred 
portion of such organization, trade or business. Provided, how- 
ever, that the transfer of an account for the purpose of computa- 
tion of rates shall be deemed to have been made prior to the 
computation date falling within the calendar year within which 
the effective date of such transfer occurs and the account shall 
thereafter be used in the computation of the rate of the successor 
employer for succeeding years, subject, however, to the provisions 
of paragraph b of this subdivision. No request for a transfer of the 
account will be accepted and no transfer of the account will be 
made if the request for the transfer of the account is not received 
within two years of the date of acquisition or notification by the 
Commission of the right to request such transfer, whichever 
occurs later. However, in no event will a request for a transfer be 
allowed if an account has been terminated because an employer 
ceases to be an employer pursuant to G.S. 96-9(c)(5) and G:S. 
96-11(d) regardless of the date of notification. 

b. Notwithstanding any other provisions of this section, if the succes- 
sor employer was an employer subject to this Chapter prior to the 
date of acquisition of the business, the successor’s rate of contri- 
bution for the period from that date to the end of the then current 
contribution year shall be the same as the successor’s rate in 
effect on the date of the acquisition. If the successor was not an 
employer prior to the date of the acquisition of the business, the 
successor shall be assigned a standard beginning rate of contri- 
bution set forth in G.S. 96-9(b)(1) for the remainder of the year in 
which the successor acquired the business of the predecessor; 
however, if the successor makes application for the transfer of the 
account within 60 days after notification by the Commission of 
the right to do so and the account is transferred, or meets the 
requirements for mandatory transfer, the successor shall be 
assigned for the remainder of the year the rate applicable to the 
predecessor employer or employers on the date of acquisition of 
the business, as long as there was only one predecessor or, if more 
than one, the predecessors had identical rates. In the event the 
rates of the predecessor were not identical, the rate of the 
successor shall be the highest rate applicable to any of the 
predecessor employers on the date of acquisition of the business. 

Irrespective of any other provisions of this Chapter, when an 
account is transferred in its entirety by an employer to a succes- 
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sor, the transferring employer shall thereafter pay the standard 
beginning rate of contributions set forth in G.S. 96-9(b)(1) and 
shall continue to pay at that rate until the transferring employer 
qualifies for a reduction, reacquires the account transferred or 
acquires the experience rating account of another employer, or is 
subject to an increase in rate under the conditions prescribed in 
G.S. 96-9(b)(2) and (3). 

c. In those cases where the organization, trade, or business of a 
deceased person, or insolvent debtor is taken over and operated 
by an administrator, administratrix, executor, executrix, receiver, 
or trustee in bankruptcy, such employing units shall automati- 
cally succeed to the account and rate of contribution of such 
deceased person, or insolvent debtor without the necessity of the 
filing of a formal application for the transfer of such account. 

(5) In the event any employer subject to this Chapter ceases to be such an 
employer, his account shall be closed and the same shall not be used 
in any future computation of such employer’s rate nor shall any period 
prior to the effective date of the termination of such employer during 
which benefits were chargeable be considered in the application of 
G.S. 96-9(b)(2) of this Chapter. 

(6) If the Commission finds that an employer’s business is closed solely 
because of the entrance of one or more of the owners, officers, 
partners, or the majority stockholder into the Armed Forces of the 
United States, or of any of its allies, or of the United Nations, such 
employer’s experience rating account shall not be terminated; and, if 
the business is resumed within two years after the discharge or 
release from active duty in the Armed Forces of such person or 
persons, the employer’s account shall be deemed to have been charge- 
able with benefits throughout more than 13 consecutive calendar 
months ending July 31 immediately preceding the computation date. 
This subdivision shall apply only to employers who are liable for 
contributions under the experience rating system of financing unem- 
ployment benefits. This subdivision shall not be construed to apply to 
employers who are liable for payments in lieu of contributions or to 
employers using the reimbursable method of financing benefit pay- 
ments. 

(d) Benefits paid to employees of nonprofit organizations shall be financed in 
accordance with the provisions of this paragraph. For the purposes of this 
paragraph, a nonprofit organization is an organization (or group of organiza- 
tions) described in section 501(c)(3) of the United States Internal Revenue 
Code of 1954 which is exempt from income tax under section 501(a) of said 
Code. 

(1)a. Any nonprofit organization which becomes subject to this Chapter 
on or after January 1, 1972, shall pay contributions under the 
provisions of this Chapter, unless it elects in accordance with this 
paragraph to pay the Commission for the Unemployment Insur- 
ance Fund an amount equal to the amount of regular benefits and 
of one half of the extended benefits paid, that is attributable to 
service in the employ of such nonprofit organization, to individ- 
uals for weeks of unemployment which begin within a benefit 
year established during the effective period of such election. 

b. Any nonprofit organization which is or becomes subject to this 
Chapter on or after January 1, 1972, may elect to become liable 
for payments in lieu of contributions for a period of not less than 
four calendar years beginning with the date on which subjectivity 
begins by filing a written notice of its election with the Commis- 
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sion not later than 30 days immediately following the date of 
written notification of the determination of such subjectivity. 
Provided if notification is not by registered mail, the election may 
be made on or after January 1, 1972, within six months following 
the date of the written notification of the determination of such 
subjectivity. If such election is not made as set forth herein, no 
election can be made until after four calendar years have elapsed 
under the contributions method of payment. 

c. Any nonprofit organization which makes an election in accordance 
with subparagraph b of this paragraph will continue after such 
four calendar years to be liable for payments in lieu of contribu- 
tions until it files with the Commission a written notice termi- 
nating its election not later than 30 days prior to the next 
January 1, effective on such January 1. 

d. Any nonprofit organization which has been paying contributions 
under this Chapter for a period of at least four consecutive 
calendar years subsequent to January 1, 1972, may elect to 
change to a reimbursement basis by filing with the Commission 
not later than 30 days prior to the next January 1 a written notice 
of election to become liable for payments in lieu of contributions, 
effective on such January 1. Such election shall not be terminable 
for a period of four calendar years. In the event of such an 
election, the account of such employer shall be closed and shall 
not be used in any future computation of such employer’s contri- 
bution rate in any manner whatsoever. Provided, however, any 
nonprofit employer formerly paying contributions who elects and 
qualifies to change to a reimbursement basis may be relieved of 
the requirement to pay one percent (1%) of taxable wages as 
required by G.S. 96-9(d)(2)a to the following extent and upon the 
following conditions: 
1. Any nonprofit employer which has, for the year the election 

will be effective, an experience rating of 1.7 or less, will have 
transferred from its experience rating account an amount 
equal to one percent (1%) of its payroll as reported for each of 
the four calendar quarters which constitute the election year; 

2. Any nonprofit employer which has, for the year the election 
will be effective, an experience rating of less than 2.7 but 
more than 1.7, will have transferred from its experience 
rating account an amount equal to one-half of one percent 
(.5%) of its payroll as reported for each of the four calendar 
quarters which constitute the election year. Such employers 
shall make advance payments to the Commission quarterly, 
computed at one-half of one percent (.5%) of the taxable 
wages reported as provided in G.S. 96-9(d)(2)a; 

3. Any nonprofit employer which has, for the year the election 
will become effective, an experience rating of 2.7 or more, 
upon electing to change to a reimbursement basis, will meet 
all the requirements of G.S. 96-9(d)(2)a, including making 
advance payments computed at one percent (1%) of taxable 
wages. 

e. The Commission, in accordance with such regulations as it may 
adopt, shall notify each nonprofit organization of any determina- 
tion which it may make of its status as an employer and of the 
effective date of any election which it makes and of any termina- 
tion of such election. Such determinations shall be subject to 
reconsideration, appeal and review. 
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(2) Payments in lieu of contributions shall be made in accordance with the 
provisions of this subparagraph and shall be processed as provided 
herein. 
a. Quarterly contributions and wage reports and advance payments 

shall be submitted to the Commission quarterly under the same 
conditions and requirements of G.S. 96-9 and 96-10, except that 
the amount of advance payments shall be computed as one 
percent (1%) of taxable wages and entered on such reports; 
provided that such advance payments shall become effective only 
with respect to the first four thousand two hundred dollars 
($4,200) in wages paid in a calendar year until January 1, 1978. 
On and after that date advance payments shall be effective with 
respect to the federally required wage base provided that after 
December 31, 1983, the wage base shall be the same as that 
provided for in G.S. 96-9(a)(5). Collection of such advance pay- 
ments shall be made as provided for the collection of contribu- 
tions in G.S. 96-10. 

Beginning January 1, 1978, any employer making quarterly 
reports of employment to the Commission and if such employer is 
a newly electing reimbursement employer he shall pay contribu- 
tions of one percent (1%) of taxable wages entered on such 
reports. 
Any employer paying by reimbursement having been, prior to 

July 1, under the reimbursement method of payment for the 
preceding calendar year, shall continue to file quarterly reports 
but shall make no payments with those reports. 

b. The Commission shall establish a separate account for each such 
employer and such account shall be credited, and maintained as 
provided in G.S. 96-9(c)(1), except that advance payments shall be 
credited in full and voluntary contributions are not applicable. 

c. Benefits paid shall be allocated to the employer’s account in 
accordance with G.S. 96-9(c)(2)a but charged to such account 
without the application of any multiplier, and no benefits shall be 
noncharged except amounts equal to fifty percent (50%) of ex- 
tended benefits paid and amounts equal to one hundred percent 
(100%) of benefits paid through error. 

d. As of July 31 of each year, and prior to January 1 of the succeeding 
year, the Commission shall determine the balance of each such 
employer’s account and shall furnish him with a statement of all 
charges and credits thereto. 

As of the second computation date (August 1) following the 
effective date of liability and as of each computation date there- 
after, any credit balance remaining in the employer’s account 
(after all applicable postings) in excess of whichever is the greater 
(a) benefits charged to such account during the 12 months ending 
on such computation date, or (b) one percent (1%) of taxable 
wages for the 12 months ending on June 30 preceding such 
computation date shall be refunded. Any such refund shall be 
made prior to February 1 following such computation date. 

Should the balance in such account not equal that requiring a 
refund, the employer shall upon notice and demand for payment 
mailed to his last known address pay into his account an amount 
that will bring such balance to the minimum required for a 
refund. Such amount shall become due on or before the tenth day 
following the mailing of such notice and demand for payment. 
Any such amount unpaid on the due date shall be collected in the 
same manner, including interest, as prescribed in G.S. 96-10. 
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Upon a change in election as to the method of payment from 
reimbursement to contributions, or upon termination of coverage 
and after all applicable benefits paid based on wages paid prior to 
such change in election or termination of coverage have been 
charged, any credit balance in such account shall be refunded to 
the employer. 

Should there be a debit balance in such account, the employer 
shall, upon notice and demand for payment, mailed to his 
last-known address, pay into his account an amount equal to such 
debit balance. Such amount shall become due on or before the 
tenth day following the mailing of such notice and demand for 
payment. 
Any such amount unpaid on the date due shall be collected in 

the same manner, including interest, as prescribed in G.S. 96-10. 
Beginning January 1, 1978, each employer paying by reim- 

bursement shall have his account computed on computation date 
(August 1) and if there is a deficit shall be billed for an amount 
necessary to bring his account to one percent (1%) of his taxable 
payroll. Any amount of his account in excess of that required to 
equal one percent (1%) of his payroll shall be refunded. Amounts 
due from any employer to bring his account to a one percent (1%) 
balance shall be billed as soon as practical and payment will be 
due within 25 days from the date of mailing of the statement of 
amount due. 

e. The Commission may make necessary rules and regulations with 
respect to coverage of a group of nonprofit organizations and with 
respect to the reimbursement of benefits payments by such group 
of nonprofit organizations. 

(3)a. Any benefits paid to any claimant which are based on previously 
uncovered employment which are reimbursable by the federal 
government shall not be charged to a nonprofit organization 
which makes payments to the State Unemployment Insurance 
Fund in lieu of contributions. 

b. For purposes of this paragraph previously uncovered employment 
for which benefits are reimbursable by the federal government 
means services performed before July 1, 1978, in the case of a 
week of unemployment beginning before July 1, 1978, or before 
January 1, 1978, in the case of a week of unemployment begin- 
ning after July 1, 1978, and to the extent that assistance under 
Title II of the Emergency Jobs and Unemployment Assistance Act 
of 1974 (SUA) was not paid to such individuals on the basis of 
such service. 

(e) In order that the Commission shall be kept informed at all times on the 
circumstances and conditions of unemployment within the State and as to 
whether the stability of the fund is being impaired under the operation and 
effect of the system provided in subsection (c) of this section, the actuarial 
study now in progress shall be continued and such other investigations and 
studies of a similar nature as the Commission may deem necessary shall be 
made. 

(f)(1) On and after January 1, 1978, all benefits charged to a State or local 
governmental employing unit shall be paid to the Commission within 
25 days from the date a list of benefit charges is mailed to the State or 
local governmental employing agency and the appropriate account(s) 
shall be credited with such payment(s). 

(2) In lieu of paying for benefits by reimbursement as provided in 
subdivision (1) hereof, any State or local governmental employing unit 
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may elect pursuant to rules and regulations established by the 
Commission: 
a. To pay contributions on an experience rating basis as provided in 

G.S. 96-9(a), (b), and (c); or, | 
b. To pay to the Commission, within 25 days from the date a list of 

benefit charges is mailed to such employing unit, a sum equal to 
the amount which its account would be charged if it were a tax 
paying employer under G.S. 96-9(c)(2). 

(3) State or local governmental employing units paying for benefits as 
provided in subdivision (1) herein may establish pool accounts; 
provided, that such pool accounts are established and maintained 
according to the rules and regulations of the Commission. 

(4) Any governmental entity paying by reimbursement as provided in 
subdivision (1) hereof shall not have any benefits paid against its 
account noncharged or forgiven except as provided in G.S. 96-9(d)(2)c. 

(g) Nothing contained in subsections (d) and (f) of this section shall be 
construed to prevent the Commission from providing any reimbursing em- 
ployer with informational bills or lists of charges on a basis more frequent than 
yearly, if in its sole discretion, the Commission deems such action to be in the 
best interest of the Commission and the affected employer‘(s). 

(h)(1) Any nonprofit organization which has been paying contributions on a 
reimbursement basis for at least three consecutive calendar years 
during none of which years the benefit charges exceeded four tenths of 
one percent (.4%) of its taxable payroll may, before November 1 of the 
fourth or subsequent calendar year, elect to pay contributions by 
special reimbursement on the basis provided for in subdivision (2) 
below but only upon the following conditions: 
a. Benefit charges in the year of election are less than four tenths of 

one percent (.4%) of taxable payroll. 
b. The election shall apply to no less than the four calendar years 

following the year of election unless terminated by the Commis- 
sion under subdivision (3) below. 

c. All reimbursements during the year of election and the three 
preceding years were paid when due. 

d. The election of special reimbursement shall not entitle the electing 
nonprofit organization to any refund of any portion of its account 
balance. 

e. No later than January 1 of the first year to which its election 
applies, the electing nonprofit organization shall furnish the 
Commission a letter of credit in an amount equal to one hundred 
fifty percent (150%) of the account balance required under sub- 
division (2) below. 

f. The Commission shall by regulation prescribe the form of the letter 
of credit and the criteria for the financial institution issuing such 
letter of credit along with the form of election under this section. 

(2) Any qualified nonprofit organization that meets the conditions of 
subdivision (1) above shall, upon the approval of its election by the 
Commission, pay contributions by special reimbursement as follows: 
a. The organization’s account shall have a required minimum balance 

that shall be computed on August 1 of each calendar year for the 
following calendar year and shall be equal to the greater of: 
1. One-half the largest amount of claims charged to it during any 

of the three calendar years preceding the computation date; 
or, 
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2. One-tenth of one percent (0.1%) of the highest total taxable 
payroll during any of the three calendar years preceding the 
computation date. 

b. On the first day of each quarter of any calendar year, the Commis- 
sion shall bill the employer for an amount necessary to bring its 
account to the required minimum balance, and the amount so 
billed is due no later than 25 days after the bill is mailed. 

(3) If any electing organization shall fail to make any quarterly payment 
when due: 
a. The Commission may draw the full amount of the letter of credit 

for application to the employer’s account; 
b. The organization’s required minimum balance shall immediately 

and without notice become the greater of: 
1. A sum equal to its current minimum balance plus the full 

amount of the current letter of credit; or 
2. A sum equal to five tenths of one percent (.5%) of its total 

taxable payroll. Any amount necessary, after the application 
of any funds drawn from the letter of credit, to bring the 
employer’s account to such balance shall be payable upon 
demand. 

c. If, after demand, the organization shall fail to pay any sums 
required under paragraph b. above, the Commission may revoke 
the organization’s election for special reimbursement and any 
difference between the employer’s account balance and one per- 
cent (1%) of its total taxable payroll shall become immediately 
due and payable. 

_d. The Commission may, in addition, exercise any of the powers 
granted to it in G.S. 96-10 to collect any amount due. 

e. Pursuant to such regulations as the Commission may adopt, the 
Commission shall afford any organization affected by this para- 
graph a hearing to determine if any increase in the organization's 
minimum required balance should be reduced, in whole or in part, 
or if any revocation of a special reimbursement election should be 
rescinded. If the Commission, in its sole discretion, is satisfied 
that the conditions giving rise to the increase or revocation have 
been corrected, it may reduce such increase or rescind such 
revocation provided that it may require as a condition of such 
reduction or recision a new letter of credit up to three times the 
amount normally required. 

f. When used in the subsection, “total taxable payroll” means the 
highest total taxable payroll during the three most recent, com- 
pleted calendar years. (Sess. 1936, c. 1, s. 7; 1939, c. 27, s. 6; 1941, 
c. 108, ss. 6, 8; c. 320; 1943, c. 377, ss. 11-14; 1945, c. 522, ss. 
11-16; 1947, c. 326, ss. 13-15, 17; c. 881, s. 3; 1949, c. 424, ss. 9-13; 
c.. 969; 1951, c. 322, s. 2; c. 332, ss. 4-7; 1953, c. 401, ss. 12-14; 
1955, c. 385, ss. 5, 6; 1957, c. 1059, ss. 5-11; 1959, c. 362, ss. 7, 8; 
1965, c. 795, ss. 6-10; 1969, c. 575, ss. 7, 8; 1971, c. 673, ss. 14-20; 
1973, c. 172, ss. 2, 3; c. 740, s. 1; 1977, c. 727, ss. 37-49; 1979, c. 
660, ss. 13-15; 1981, c. 160, ss. 13-15; c. 5384; 1983, c. 585, ss. 1-11; 
1985, c. 552, ss. 5-7, 13; 1987, c. 17, ss. 3-7; c. 197; 1987 (Reg. 
Sess., 1988), c. 999, ss. 2, 3; 1989, c. 583, ss. 4, 6; c. 770, s. 20; 
1991, c. 276, s. 1; c. 421, s. 1; c. 458, ss. 2, 3; 1991, Ex. Sess., c. 6, 
s. 2; 1993, c. 85, s. 1; c. 424, s. 1; 1994, Ex. Sess., c. 10, ss. 1-3; 
1995, c. 4, ss. 1-3; c. 463, ss. 1-3; 1996, Ist Ex. Sess., c. 1; 1997-398, 
s. 4; 1999-196, s. 3; 1999-321, ss. 1, 3-6; 1999-340, ss. 1-3; 
1999-421, s. 1; 2000-140, s. 87.) 
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Editor’s Note. — 

Session Laws 1999-321, s. 3 and Session 
Laws 1999-340, s. 3 both amended subdivision 

(c\4)b of this section. Some of the changes 
made by the two acts were conflicting. Subse- 
quently, Session Laws 2000-140, s. 87, effective 

July 21, 2000, repealed the amendment by 

Session Laws 1999-321, s. 3. 

Session Laws 1999-321, s. 8, provided that 
amendments to this section by ss. 3 to 6 would 
be effective with respect to calendar quarters 
beginning on or after January 1, 2000, and 

would be repealed effective with respect to 

calendar quarters beginning on or after Janu- 
ary 1, 2002. The amendment by Session Laws 
1999-321, s. 3 was repealed by Session Laws 
2000-140, s. 87, effective July 21, 2000. 

Effect of Amendments. — 

Session Laws 1999-321, s. 3, effective with 
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respect to calendar quarters beginning on or 
after January 1, 2000, in subdivision (c)(4)b, 
rewrote the second paragraph and made gen- 
der-neutral changes throughout. This amend- 
ment was subsequently repealed by Session 
Laws 2000-140, s. 87, effective July 21, 2000. 

Session Laws 1999-321, ss. 4 through 6, ef- 
fective with respect to calendar quarters begin- 
ning on or after January 1, 2000, added the last 
entry to the table in subdivision (b)(1); added 
subdivision (b)(3)d5; and rewrote the table in 
subdivision (b)(3)e. See editor’s note for repeal 
of these amendments. 

Session Laws 2000-140, s. 87, effective July 
21, 2000, repealed Session Laws 1999-321, s. 3, 
which had amended subdivision (c)(4)b. See 
editor’s notes. 

§ 96-13. Benefit eligibility conditions. 

(a) An unemployed individual shall be eligible to receive benefits with 
respect to any week only if the Commission finds that — 

(1) The individual has registered for work at and thereafter has continued 
to report at an employment office as directed by the Commission at 
regular intervals of not less than three weeks and not more than six 
weeks apart and in accordance with such regulations as the Commis- 
sion may prescribe; 

(2) He has made a claim for benefits in accordance with the provisions of 
G.S. 96-15(a); 

(3) The individual is able to work, and is available for work: Provided 
that, unless temporarily excused by Commission regulations, no 
individual shall be deemed available for work unless he establishes to 
the satisfaction of the Commission that he is actively seeking work: 
Provided further, that an individual customarily employed in seasonal 
employment shall, during the period of nonseasonal operations, show 
to the satisfaction of the Commission that such individual is actively 
seeking employment which such individual is qualified to perform by 
past experience or training during such nonseasonal period: Provided 
further, however, that no individual shall be considered available for 
work for any week not to exceed two in any calendar year in which the 
Commission finds that his unemployment is due to a vacation. In 
administering this proviso, benefits shall be paid or denied on a 
payroll-week basis as established by the employing unit. A week of 
unemployment due to a vacation as provided herein means any 
payroll week within which the equivalent of three customary full-time 
working days consist of a vacation period. For the purpose of this 
subdivision, any unemployment which is caused by a vacation period 
and which occurs in the calendar year following that within which the 
vacation period begins shall be deemed to have occurred in the 
calendar year within which such vacation period begins. For purposes 
of this subdivision, no individual shall be deemed available for work 
during any week that the individual tests positive for a controlled 
substance if (i) the test is a controlled substance examination admin- 
istered under Article 20 of Chapter 95 of the General Statutes, (ii) the 
test is required as a condition of hire for a job, and (iii) the job would 
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be suitable work for the claimant. The employer shall report to the 
Commission, in accordance with regulations adopted by the Commis- 
sion, each claimant that tests positive for a controlled substance 
under this subdivision. For the purposes of this subdivision, no 
individual shall be deemed available for work during any week in 
which he is registered at and attending an established school, or is on 
vacation during or between successive quarters or semesters of such 
school attendance, or on vacation between yearly terms of such school 
attendance. Except: (i) Any person who was engaged in full-time 
employment concurrent with his school attendance, who is otherwise 
eligible, shall not be denied benefits because of school enrollment and 
attendance. Except: (ii) Any otherwise qualified unemployed individ- 
ual who is attending a vocational school or training program which 
has been approved by the Commission for such individual shall be 
deemed available for work. However, any unemployment insurance 
benefits payable with respect to any week for which a training 
allowance is payable pursuant to the provisions of a federal or State 
law, shall be reduced by the amount of such allowance which weekly 
benefit amount shall be rounded to the nearest lower full dollar 
amount (if not a full dollar amount). The Commission may approve 
such training course for an individual only if: 
a.1. Reasonable employment opportunities for which the individual 

is fitted by training and experience do not exist in the locality 
or are severely curtailed; 

2. The training course relates to an occupation or skill for which 
there are expected to be reasonable opportunities for employ- 
ment; and 

3. The individual, within the judgment of the Commission, has 
the required qualifications and the aptitude to complete the 
course successfully; or, 

b. Such approval is required for the Commission to receive the 
benefits of federal law. 

(4) No individual shall be deemed able to work under this subsection 
during any week for which that person is receiving or is applying for 
benefits under any other State or federal law based on his temporary 
total or permanent total disability. Provided that if compensation is 
denied to any individual for any week under the foregoing sentence 
and such individual is later determined not to be totally disabled, such 
individual shall be entitled to a retroactive payment of the compen- 
sation for each week for which the individual filed a timely claim for 
compensation and for which the compensation was denied solely by 
reason of the foregoing sentence. 

(5) The individual has participated in reemployment services, if the 

(b)(1) 

Division referred the individual to these services after determining, 
through use of a worker profiling system, that the individual would 
likely exhaust regular benefits and would need reemployment ser- 
vices to make a successful transition to new employment, unless the 
individual establishes justifiable cause for failing to participate in the 
services. 
The payment of benefits to any individual based on services for 
nonprofit organizations, hospitals, or State hospitals and State insti- 
tutions of higher education, other institutions of higher education, or 
secondary schools and subdivisions of secondary schools subject to 
this Chapter shall be in the same manner and under the same 
conditions of the laws of this Chapter as applied to individuals whose 
benefit rights are based on other services subject to this Chapter. 
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Except that with respect to services in the educational institutions 
listed above: 
a. In an instructional, research, or principal administrative capacity, 

compensation shall not be payable based on such services for any 
week commencing during the period between two successive 
academic years or terms, or, when an agreement provides instead 
for a similar period between two regular but not successive terms, 
during that period, to any individual if he performs such services 
in the first of the academic years or terms and if there is a 
contract or reasonable assurance that the individual will perform 
services In any such capacity for any educational institution in 
the second of the academic years or terms; and, 

b. In any other capacity for an educational institution: 
1. Compensation shall be denied on the basis of such services for 

any week which commences during a period between two 
successive academic years or terms if the individual performs 
such services in the first of the academic years or terms and 
there is a reasonable assurance that the individual will 
perform such services in the second of the academic years or 
terms, except that 

2. Ifcompensation is denied to any individual for any week under 
subclause 1 and the individual was not offered an opportu- 
nity to perform such services for the educational institution 
for the second of the academic years or terms, the individual 
shall be entitled to a retroactive payment of the compensa- 
tion for each week for which the individual filed a timely 
claim for compensation and for which compensation was 
denied solely by reason of subclause 1; and, 

c. With respect to any services described in clause a or b, compensa- 
tion payable on the basis of such services shall be denied to any 
individual for any week which commences during an established 
and customary vacation period or holiday recess, and there is a 
reasonable assurance that such individual will perform such 
services in the period immediately following the vacation period 
or holiday recess; and, 

d. With respect to any services described in clause a or b, compensa- 
tion on the basis of services in any such capacity shall be denied 
as specified in clauses a, b, and c. to any individual who per- 
formed such services in an educational institution while in the 
employ of an educational service agency, and for this purpose the 
term “educational service agency” means a governmental agency 
or governmental entity which is established and operated exclu- 
sively for the purpose of providing such services to one or more 
educational institutions; and, 

e. With respect to any services to which G.S. 96-13(b)(1) applies, if 
such services are provided to or on behalf of an educational 
institution, compensation shall be denied under the same circum- 
stances as described in clauses a through d. 

(2) Repealed by Session Laws 1983, c. 625, s. 5. 
(c) Beginning February 16, 1977, an unemployed individual shall be eligible 

to receive benefits with respect to any week only if the Commission finds that 
he has been totally, partially, or part-totally unemployed for a waiting period of 
one week with respect to each benefit year. No week shall be counted as a week 
of unemployment for waiting-period credit under this provision unless the 
claimant except for the provisions of this subdivision was otherwise eligible for 
benefits. As to claims filed on or after September 5, 1999, the waiting period for 
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a benefit year shall not be required of any claimant if all of the following 
conditions are met: 

(1) The benefits are to be paid for unemployment due directly to a major 
natural disaster. 

(2) The President of the United States has declared the disaster pursuant 
to the Disaster Relief Act of 1970, 42 U.S.C.A. 4401, et seq. 

(3) The benefits are to be paid to claimants who would have been eligible 
for disaster unemployment assistance if they had not been eligible to 
receive unemployment insurance benefits with respect to that unem- 
ployment. 

(4) The claimant files for a waiver of the waiting period week within 30 
days after the date of notification or mailing of the notice of the right 
to have the waiting period week waived. The Employment Security 
Commission, for good cause shown, may at any time in its discretion, 
with or without motion or notice, order the period enlarged if the 
request for an enlargement of time is made before the expiration of 
the period originally prescribed or as extended by a previous order. 
After expiration of the specified period, the Employment Security 
Commission may permit the act to be done where the failure to act 
was a result of excusable neglect. 

The benefits paid as a result of the waiver of the waiting period week shall not 
be charged to the account or accounts of the base period employer or employers 
in accordance with G.S. 96-9(c)(2)d. The Employment Security Commission 
shall implement regulations prescribing the procedure for the waiver of the 
waiting period week in accordance with G.S. 96-4(b). 

(d) Benefit entitlement based on services for governmental entities that 
become subject to Employment Security Commission law effective January 1, 
1978, will be administered in the same manner and under the same conditions 
of the laws of this Chapter as are applicable to individuals whose benefit rights 
are based on other service subject to this Chapter. 

(e) Benefits shall not be payable to any individual on the basis of any 
services, substantially all of which consist of participating in sports or athletic 
events or training or preparing to so participate, for any week which com- 
mences during the period between two successive sport seasons (or similar 
periods) if such individual performs such services in the first of such seasons 
(or similar periods) and there is a reasonable assurance that such individual 
will perform such services in the latter of such seasons (or similar periods). 

(f)(1) Benefits shall not be payable on the basis of services performed by an 
alien unless such alien is an individual who was lawfully admitted for 
permanent residence at the time such services were performed, or 
otherwise was permanently residing in the United States under color 
of law at the time such services were performed, or was lawfully 
present for purposes of performing such services (including an alien 
who is lawfully present in the United States as a result of the 
application of the provisions of section 203 (a)(7) or section 212 (d)(5) 
of the Immigration and Nationality Act). Any data or information 
required of individuals applying for benefits to determine whether 
benefits are not payable to them because of their alien status shall be 
uniformly required from all applicants for benefits. In the case of an 
individual whose application for benefits would otherwise be ap- 
proved, no determination that compensation to such individual is not 
payable because of his alien status shall be made except upon a 
preponderance of the evidence. 

(2) An individual who is not a citizen or national of the United States shall 
not be deemed available for work under subsection (a)(3) of this 
section unless the individual is in satisfactory immigration status 
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under the laws administered by the United States Department of 
Justice, Immigration and Naturalization Service. 
Except as herein provided, no individual shall be eligible for benefits 
for any week during any part of which the Commission finds that 
work was not available to the individual because he had been placed 
on a bona fide disciplinary suspension by his employer. To be bona 
fide, a disciplinary suspension must be based on acts or omissions 
which constitute fault on the part of the employee and are connected 
with the work but such acts or omissions need not alone be disqual- 
ifying under G.S. 96-14. 

(2) Ineligibility pursuant to the preceding paragraph based on a single 
disciplinary suspension shall not be imposed for any claims week 
beginning after the tenth consecutive calendar day of the suspension. 
If at the time a claim is filed for such a week the individual is still so 
suspended, the individual shall be deemed to have been discharged 
from his work because of all the acts or omissions that caused his 
suspension and the issue of whether that discharge was for disqual- 
ifying reasons under G.S. 96-14 shall then be adjudicated pursuant to 
G.S. 96-15. 

(3) Any individual who files a claim for benefits for a week with respect to 

Editor’s Note. — 

which he is ineligible under this subsection is deemed to be attached 
to his employer’s payroll and any issue concerning separation from 
work that may be present under G.S. 96-14 shall be held in abeyance 
until such time as a claim is filed for a week to which this subsection 
does not apply. (Ex. Sess. 1936, c. 1, s. 4; 1939, c. 27, ss. 4, 5; c. 141; 
1941, c. 108, s. 2; 1943, c. 377, s. 5; 1945, c. 522, ss. 27- 28: 1947, c. 326, 
s. 22; 1949, c. 424, s. 92. 1951, co 332, s. 13; 1961, c. 454, S. 19: 1965, 
€} 795, SS. 17, 18; 1969, c. 575, ss. 10, 11; 1971, c. 673, SS. 97, 28: 1973, 
c. 172, s. 6; 1975, c. 2, 8. 6c. 8, ss. 1, 2: c. 226, ss. 1, 2: 1977, c. 727, 8. 
53; 1979, c. 660, ss. 20, 21, 29-31; 1981, c. 160, ss. 24, 25: c. 883: 1983, 
c. 585, s. 17; c. 625, ss. 2-5: 1985, c. 53; c. 197, ss. 4, 5; c. B52, ss. 10, 
11; c. 616, s. 2; 1989, CG 707, s. 3; c. 770, s. 22; 1991, c. 423, S. 1: 1993 
(Reg. Sess. , 1994), c. 680, S. 5: 1995, C. 270, S. 1: C: 284, S. 1; 1997- 398, 
s. 5; 1997- 456, 8.27; 1999- 463, Ex. Sess., s. 75) 

Effect of Amendments. — The 1999 Extra 
Session Laws 1999-463, enacted at the 1999 

Extra Session held on December 15 and 16, 
1999, provides in s. 1 that the act shall be 
known as the Hurricane Floyd Recovery Act of 
1999. 

For counties declared a major disaster area 
as a result of Hurricane Floyd, see the preface 
to the 2000 Special Supplement or the note 
under § 115C-84.2. 

Session amendment, by Session Laws 1999- 
463, s. 7, effective September 1, 1999, rewrote 
subsection (c), deleting the former first sen- 
tence, relating to the time period from January 
29, 1975, through February 15, 1977, and add- 
ing the provisions relating to claims filed on or 
after September 5, 1999, as well as the final two 
sentences of subsection (c). 

ARTICLE 4. 

Job Training, Education, and Placement Information 
Management. 

§ 96-31. Definitions. 

As used in this Article, unless the context clearly requires otherwise, the 
term: 
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(1) “CFS” means the common follow-up information management system 
developed by the Employment Security Commission of North Carolina 
as authorized under this Article. 

(2) “ESC” means the Employment Security Commission of North Caro- 
lina. 

(3) opened by Session Laws 2000, c. 140, s. 93.1(d), effective July 21, 

(4) “State job training, education, and placement program” or “State- 
funded program” means a program operated by a State or local 
government agency or entity and supported in whole or in part by 
State or federal funds, that provides job training and education or job 
placement services to program participants. The term does not 
include on-the-job training provided to current employees of the 
agency or entity for the purposes of professional development. (1995, 
c. 507, s. 25.6(a); 2000-140, s. 93.1(d).) 

Effect of Amendments. — Session Laws means the Office of State Budget and Manage- 
2000-140, s. 93.1(d), effective July 1, 2000, ment.” 
repealed subdivision (3), stating “‘OSBM’ 

§ 96-32. Common follow-up information management sys- 
tem created. 

(a) The Employment Security Commission of North Carolina shall develop, 
implement, and maintain a common follow-up information management 
system for tracking the employment status of current and former participants 
in State job training, education, and placement programs. The system shall 
provide for the automated collection, organization, dissemination, and analysis 
of data obtained from State-funded programs that provide job training and 
education and job placement services to program participants. In developing 
the system, the ESC shall ensure that data and information collected from 
State agencies is confidential, not open for general public inspection, and 
maintained and disseminated in a manner that protects the identity of 
individual persons from general public disclosure. 

(b) The ESC in consultation with the Office of State Budget, Planning, and 
Management shall adopt procedures and guidelines for the development and 
implementation of the CFS authorized under this section. 

(c) Based on data collected under the CFS, the Office of State Budget, 
Planning, and Management shall evaluate the effectiveness of job training, 
education, and placement programs to determine if specific program goals and 
objectives are attained, to determine placement and completion rates for each 
program, and to make recommendations regarding the continuation of State 
funding for programs evaluated. The ESC shall provide to the Office of State 
Budget, Planning, and Management data collected under the CFS in a manner 
and with the frequency necessary for the Office of State Budget, Planning, and 
Management to conduct the evaluation required under this subsection. The 
ESC shall consult with the Office of State Budget, Planning, and Management 
to determine the most efficient and effective method for providing to the Office 
of State Budget, Planning, and Management data collected under the CFS. 
The Office of State Budget, Planning, and Management shall maintain the 
same levels of confidentiality with respect to CFS data received from the ESC 
as 1S aie of the ESC under this Article. (1995, c. 507, s. 25.6(a); 2000-140, 
s. 93.1(e). 

Effect of Amendments. — Session Laws deleted the last sentence in subsection (c) and 

2000-140, s. 93.1(e), effective July 1, 2000, substituted “Office of State Budget, Planning, 

121 



§96-35 2000 INTERIM SUPPLEMENT §96-35 

and Management” for “OSBM” and “Office of 
State Budget and Management” throughout 
the section. 

§ 96-35. Reports on common follow-up system activities. 

(a) The Employment Security Commission of North Carolina shall present 
annually by May 1 to the General Assembly and to the Governor a report of 
CFS activities for the preceding calendar year. The report shall include 
information on and evaluation of job training, education, and placement 
programs for which data was reported by State and local agencies subject to 
this Article. Evaluation of the programs shall be on the basis of fiscal year data. 

(b) The Office of State Budget, Planning and Management shall report to to 
the Governor and to the General Assembly upon the convening of each biennial 
session, its evaluation of and recommendations regarding job training, educa- 
tion, and placement programs for which data was provided to the CFS. (1995, 
c. 507, s. 25.6(a); 2000-140, s. 93.1(a).) 

Effect of Amendments. — Session Laws and Management” for “Office of State Budget 
2000-140, s. 93.1(a), effective July 1, 2000, and Management” in subsection (b). 
substituted “Office of State Budget, Planning, 

122 



§97-1 WORKERS’ COMPENSATION ACT §97-2 

Chapter 97. 

Workers’ Compensation Act. 

Article 1. 

Workers’ Compensation Act. 

Sec. 
97-13. Exceptions from provisions of Article. 
97-80. Rules and regulations; subpoena of wit- 

nesses; examination of books and 
records; depositions; costs. 

ARTICLE 1. 

Workers’ Compensation Act. 

§ 97-1. Short title. 

CASE NOTES 

This section did not bar plaintiff’s 
claims for intentional and negligent inflic- 
tion of emotional distress because they nei- 
ther resulted from a risk to which she was 
exposed because of the nature of her employ- 

§ 97-2. Definitions. 

ment nor occurred in the course of her employ- 
ment. Buser v. Southern Food Serv., 73 F. Supp. 
2d 556 (M.D.N.C. 1999). 

Cited in Barber v. Going West Transp., Inc., 
134 N.C. App. 428, 517 S.E.2d 914 (1999). 

CASE NOTES 

I. In General. 

II. Employment, Employees, and Employers. 

A. In General. 

C. Regular Employment of Four (Now Three) or More. 
E. Independent Contractors. 

3. Individuals Held Not to Be Independent Contractors. 
G. Employees Lent by Employer. 

III. Average Weekly Wages. 
B. Illustrative Cases. 

V. Accident. 
VII. 

XVII. 
XVIII. 

Disability. 

Burden of Proof and Evidence. 

I. IN GENERAL. 

Quoted in Flores v. Stacy Penny Masonry 
Co., 1384 N.C. App. 452, 518 S.E.2d 200 (1999); 
Buser v. Southern Food Serv., 73 F. Supp. 2d 
556 (M.D.N.C. 1999); Lanning v. Fieldcrest- 
Cannon, Inc., — N.C. —, 530 S.E.2d 54, 2000 
N.C. LEXIS 434 (2000). 

Cited in Reece v. Forga, — N.C. App. —, — 
S.E.2d —, 2000 N.C. App. LEXIS 790 (July 5, 
2000). 

Injuries While Acting for Benefit of Self or Third Person. 

Il. EMPLOYMENT, EMPLOYEES, AND 
EMPLOYERS. 

A. In General. 

Aliens. — This section makes clear that the 
General Assembly sought to include individuals 
like the plaintiff, who worked without the right 
of citizenship or a green card, under the protec- 
tions of the Workers’ Compensation Act. Rivera 
v. Trapp, 1385 N.C. App. 296, 519 S.E.2d 777 
(1999). 
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C. Regular Employment of Four (Now 
Three) or More. 

Evidence Insufficient. — Where the record 
contained no evidence that defendant/“carrier” 
regularly employed three or more employees, 
no employer-employee relationship existed 
within the meaning of the Workers’ Compensa- 
tion Act. Williams v. ARL, Inc., 183 N.C. App. 
625, 516 S.E.2d 187 (1999). 

E. Independent Contractors. 

3. Individuals Held Not to Be 
Independent Contractors. 

Tractor Trailer Driver. — An employment 
relationship existed between plaintiff/driver 
and defendant/truck company where defendant 
deducted taxes, health insurance and social 
security costs from driver’s checks, where “Con- 
tract Driver Handbook” set out provisions exer- 
cising control of plaintiff’s time and manner of 
performance, and where trucks were owned, 
insured and maintained by defendant. Barber 
v. Going West Transp., Inc., 134 N.C. App. 428, 
517 S.E.2d 914 (1999). 

G. Employees Lent by Employer. 

Test of Employment. — 
The three-prong “special employer” test as 

set out in Collins v. Edwards, 21 N.C. App. 455, 
204 S.E.2d 873 (1974), is used to determine 
whether an employee may be deemed to have 
joint employers for purposes of the Worker’s 
Compensation Act. Anderson v. Demolition Dy- 
namics, Inc., — N.C. App. —, 525 S.E.2d 471, 
2000 N.C. App. LEXIS 105 (2000). 
“Contract for Employment” Prong of the 

Special Employer Test. — Although dece- 
dent, after being contacted by the second com- 
pany, sought permission from the owner of the 
first company to work at the site of the second 
company and allegedly “accepted that assign- 
ment” by coming to the site, these actions 
standing alone did not conclusively satisfy the 
“contract for employment” prong of the special 
employer test necessary for proving an employ- 
er-employee relationship. Anderson v. Demoli- 
tion Dynamics, Inc., — N.C. App. —, 525 S.E.2d 
471, 2000 N.C. App. LEXIS 105 (2000). 

Ill. AVERAGE WEEKLY WAGES. 

B. Illustrative Cases. 

Trailer Truck Driver. — Where trailer 
truck driver’s job was properly classified as 
“seasonal,” the Industrial Commission’s deter- 
mination of plaintiff’s average weekly wage 
was not supported by the evidence and the 
matter, would be remanded for recalculation 
and entry of related findings. Barber v. Going 
West Transp., Inc., 1834 N.C. App. 428, 517 
S.E.2d 914 (1999). 

2000 INTERIM SUPPLEMENT §97-2 

V. ACCIDENT. 

Death by Gunshot. — Industrial Commis- 
sion did not err in concluding that plaintiffs 
were entitled to a presumption of 
compensability, where defendants failed to re- 
but the presumption that the death of an em- 
ployee who died from a gunshot wound was 
accidental and arose out of his employment. 
Horton v. Powell Plumbing & Heating of N.C., 
Inc., 1385 N.C. App. 211, 519 S.E.2d 550 (1999). 
Injury to Nurse Lifting Patient. — Where 

labor and delivery nurse injured herself while 
lifting the legs of a 263 pound woman in order 
to facilitate delivery, the evidence did not sup- 
port the Industrial Commission’s denial of com- 
pensation based on the finding that plaintiff’s 
injuries “occurred while performing her usual 
employment duties in the usual way.” 
Calderwood v. Charlotte-Mecklenburg Hosp. 
Auth., 185 N.C. App. 112, 519 S.E.2d 61 (1999). 

VII. INJURIES WHILE ACTING FOR 
BENEFIT OF SELF OR THIRD PERSON. 

Truck driver shot by security guards 
while trying to stop robber did not suffer 
injuries arising out of and in the course of his 
employment. Roman v. Southland Transp. Co., 
350 N.C. 549, 515 S.E.2d 214 (1999). 

XVII. DISABILITY. 

Evidence that plaintiff held “tempo- 
rary” jobs was not sufficient to rebut the 
presumption of disability created by the Indus- 
trial Commission-approved Form 21 agree- 
ment. Davis v. Embree-Reed, Inc., 135 N.C. 
App. 80, 519 S.E.2d 763 (1999), cert. denied, 
351 N.C. 102, — S.E.2d — (1999). 
Claimant Must Show Disability Work- 

Related. — 
Plaintiff did not meet her burden of showing 

she sustained a disability as a consequence of 
her injury where there was competent evidence 
in the record to show that plaintiff was released 
to return to work without restrictions four days 
after her injury , and that she was capable of 
earning her regular wages and performing her 
regular duties. Fuller v. Motel 6, — N.C. App. 
—, 526 S.E.2d 480, 2000 N.C. App. LEXIS 150 
(2000). 
Evidence of Incapacity to Earn Wages 

Held Sufficient. — Where defendant failed to 
come forward with rebuttal evidence, the In- 
dustrial Commission did not err in finding that 
the medical evidence, plaintiff’s complaints of 
chronic leg and back pain related during each 
visit to her physicians, and plaintiff’s continu- 
ing pain treatment and doctor visits as of the 
hearing date provided competent evidence sup- 
porting a determination that plaintiff was inca- 
pable of earning the same wages from defen- 
dant or another employer as a result of 
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lumbosacral strain. Barber v. Going West 
Transp., Inc., 134 N.C. App. 428, 517 S.E.2d 
914 (1999). 

XVIII. BURDEN OF PROOF AND 
EVIDENCE. 

Employee to Establish Disability Before 
Employer Can Be Required to Prove the 
Availability of Suitable Employment. — 
The Industrial Commission erred in placing the 
initial burden on the defendants/employers to 
prove the availability of suitable employment 
at pre-injury wages without first requiring 
plaintiff/injured illegal alien employee to estab- 
lish the existence and extent of his disability. 
Before defendants could be required to prove 
the availability of suitable employment, plain- 
tiff had to first come forward with evidence to 
show that his earning capacity was diminished 
as a result of his on-the-job injury. Olivares- 
Juarez v. Showell Farms, — N.C. App 
S.E.2d —, 2000 N.C. App. LEXIS 785 ae 5s 
2000). 

WORKERS’ COMPENSATION ACT 897-6 

Including Inability to Earn Pre-Injury 
Wages. — Industrial Commission misapplied 
the law by erroneously placing the initial bur- 
den on defendant to prove plaintiff’s capacity to 
earn pre-injury wages in other employment 
before plaintiff had met her burden of proof 
regarding pre-injury wages, in support of a 
showing of “disability” under this section, as 
laid out in Hilliard v. Apex Cabinet Co., 305 
N.C. 598, 595, 290 S.E.2d 682, 683 (1982). 
Coppley v. PPG Indus., Inc., 183 N.C. App. 631, 
516 S.E.2d 184 (1999). 
Remand to Show Continued Disability. 

— Where Commission’s determination that de- 
fendant who suffered back injury was credible 
was not supported by sufficient evidence, and 
there was competent evidence regarding busi- 
ness ownership and management by defendant, 
case would be remanded for plaintiff to show 
that he continued to be disabled. Deese v. 
Champion Int'l Corp, 133 N.C. App. 278, 515 
S.E.2d 239 (1999), cet. granted, 350 N.C. 828 
(1999). 

§ 97-3. Presumption that all employers and employees 
have come under provisions of Article. 

CASE NOTES 

Presumption Prevents Court from Exer- 
cising Jurisdiction. — A claim in which the 
plaintiff/employee alleges only that he sus- 
tained injuries due to defendant/employer’s 
negligence while he was performing duties 
within the course and scope of his employment 
is within the exclusive jurisdiction of the Indus- 

§ 97-6. No special contract 
obligations. 

trial Commission and cannot be heard by the 
court without further evidence that the em- 
ployer refuses to accept the provisions of this 
Act. Reece v. Forga, — N.C. App. —, — S.E.2d 
—, 2000 N.C. App. LEXIS 790 (July 5, 2000). 
Quoted in Buser v. Southern Food Serv., 73 

F. Supp. 2d 556 (M.D.N.C. 1999). 

can relieve an employer of 

CASE NOTES 

An employer is not permitted to escape 
his liability or obligations under this Arti- 
cle, etc. 

This section invalidated attempt by an Ar- 
kansas trucking company/employer to relieve 
itself of responsibility under the North Caro- 
lina Workers’ Compensation Act and to limit 
employee’s right to compensation in any state 
other than Arkansas. Perkins v. Arkansas 
Trucking Servs., Inc., 134 N.C. App. 490, 518 
S.E.2d 36 (1999). But see Perkins v. Arkansas 
Trucking Servs., 351 N.C. 634, 528 S.E.2d 902 
(2000). 
Employer May Not Skirt Jurisdiction. — 

Plaintiff’s principal place of employment was 

within North Carolina. Plaintiff was assigned 
to operate a tractor-trailer in an area consisting 
of twelve to thirteen southern states but no 
state, standing alone, had the same degree of 
significant contacts to plaintiffs employment 
as North Carolina. Furthermore, the “Policies, 
Procedures and Agreement” form signed by 
plaintiff upon being hired was an invalid at- 
tempt to limit plaintiff’s rights to those enu- 
merated under Arkansas workers’ compensa- 
tion law as well as a violation of this section. 
Perkins v. Arkansas Trucking Servs., 351 N.C. 
634, 528 S.E.2d 902 (2000). 
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§ 97-10.1. Other rights and remedies against employer 
excluded. 

CASE NOTES 

Employee’s Rights and Remedies Here- 
under Are Exclusive. — 
Where defendant failed to meet its summary 

judgment burden of showing that decedent was 
a joint employee of both defendant and the 
wrecking company, defendant failed to estab- 
lish that plaintiff's claim was barred by the 

affirmative defense of the exclusivity provisions 

of the Act. Anderson v. Demolition Dynamics, 
Inc., — N.C. App. —, 525 S.E.2d 471, 2000 N.C. 
App. LEXIS 105 (2000). 
Quoted in Buser v. Southern Food Serv., 73 

F. Supp. 2d 556 (M.D.N.C. 1999). 
Cited in Reece v. Forga, — N.C. App. —, — 

S.E.2d —, 2000 N.C. App. LEXIS 790 (July 5, 
2000). 

§ 97-10.2. Rights under Article not affected by liability of 
third party; rights and remedies against third 

parties. 

CASE NOTES 

I. In General. 

IV. Disbursement of Proceeds. 

I. IN GENERAL. 

Subsection (j) Held Constitutional. — 
This section is not unconstitutionally vague 

or violative of due process. In re Biddix, — N.C. 
App. —, 530 S.E.2d 70, 2000 N.C. App. LEXIS 
639 (2000). 
Employers May Not Recover Benefits 

Paid. — The employer was not entitled to a 
lien on the settlement proceeds in order to 
recoup the payments which it made to the 
employee although it was free from culpability 
with respect to the accident in which employee 
was injured. In re Biddix, — N.C. App. —, 530 
S.E.2d 70, 2000 N.C. App. LEXIS 639 (2000). 
The superior court’s determination that 

the lien be reduced in its entirety was 
factually supported and a proper, constitutional 
exercise of its discretion. The court made find- 
ings with respect to the extent of the employee’s 
injuries—her ongoing pain and suffering, her 
medical expenses as paid by the employer, her 
compensation for temporary disability, as well 
as the amount of the settlement and the fact 
that the third party tortfeasor had no addi- 
tional assets from which she could recov- 
er—and concluded that the amount of the set- 
tlement inadequately compensated plaintiff for 

her injuries. In re Biddix, — N.C. App. —, 530 
S.E.2d 70, 2000 N.C. App. LEXIS 639 (2000). 
Applied in Horton v. Powell Plumbing & 

Heating of N.C., Inc., 185 N.C. App. 211, 519 
S.E.2d 550 (1999). 

IV. DISBURSEMENT OF PROCEEDS. 

The Industrial Commission, not the su- 
perior court, had exclusive jurisdiction, 
etc. 
Where there had been no settlement, nor had 

a judgment been obtained, which was insuffi- 
cient to compensate the subrogation claim of 
workers’ compensation insurance carrier, the 
trial court lacked authority to direct disburse- 
ment of judgment proceeds under this section 
and the case would be remanded to the Indus- 
trial Commission. Hieb v. Lowery, 134 N.C. 
App. 1, 516 S.E.2d 621 (1999). 

Attorney’s Fees Improperly Disbursed. 
— Trial court properly ruled that any determi- 
nation with respect to the payment of counsel 
fees in a workers’ compensation lien case must 
be made by the Industrial Commission and that 
court’s disbursement of attorney’s fees had 
therefore not been proper. Hieb v. Lowery, 134 
N.C. App. 1, 516 S.E.2d 621 (1999). 

§ 97-13. Exceptions from provisions of Article. 

(a) Employees of Certain Railroads. — This Article shall not apply to 
railroads or railroad employees nor in any way repeal, amend, alter or affect 
Article 8 of Chapter 60 or any section thereof relating to the liability of 
railroads for injuries to employees, nor upon the trial of any action in tort for 
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injuries not coming under the provisions of this Article, shall any provision 
herein be placed in evidence or be permitted to be argued to the jury. Provided, 
however, that the foregoing exemption to railroads and railroad employees 
shall not apply to employees of a State-owned railroad company, as defined in 
G.S. 124-11, or to electric street railroads or employees thereof; and this Article 
shall apply to electric street railroads and employees thereof and to this extent 
the provisions of Article 8 of Chapter 60 are hereby amended. 

(b) Casual Employment, Domestic Servants, Farm Laborers, Federal Gov- 
ernment, Employer of Less than Three Employees. — This Article shall not 
apply to casual employees, farm laborers when fewer than 10 full-time 
nonseasonal farm laborers are regularly employed by the same employer, 
federal government employees in North Carolina, and domestic servants, nor 
to employees of such persons, nor to any person, firm or private corporation 
that has regularly in service less than three employees in the same business 
within this State, except that any employer without regard to number of 
employees, including an employer of domestic servants, farm laborers, or one 
who previously had exempted himself, who has purchased workers’ compen- 
sation insurance to cover his compensation liability shall be conclusively 
presumed during life of the policy to have accepted the provisions of this Article 
from the effective date of said policy and his employees shall be so bound 
unless waived as provided in this Article; provided however, that this Article 
shall apply to all employers of one or more employees who are employed in 
activities which involve the use or presence of radiation. 

(c) Prisoners. — This Article shall not apply to prisoners being worked by 
the State or any subdivision thereof, except to the following extent: Whenever 
any prisoner assigned to the State Department of Correction shall suffer 
accidental injury or accidental death arising out of and in the course of the 
employment to which he had been assigned, if there be death or if the results 
of such injury continue until after the date of the lawful discharge of such 
prisoner to such an extent as to amount to a disability as defined in this Article, 
then such discharged prisoner or the dependents or next of kin of such 
discharged prisoner may have the benefit of this Article by applying to the 
Industrial Commission as any other employee; provided, such application is 
made within 12 months from the date of the discharge; and provided further 
that the maximum compensation to any prisoner or to the dependents or next 
of kin of any deceased prisoner shall not exceed thirty dollars ($30.00) per week 
and the period of compensation shall relate to the date of his discharge rather 
than the date of the accident. If any person who has been awarded compen- 
sation under the provisions of this subsection shall be recommitted to prison 
upon conviction of an offense committed subsequent to the award, such 
compensation shall immediately cease. Any awards made under the terms of 
this subsection shall be paid by the State Department of Correction from the 
funds available for the operation of the Department of Corrections. The 
provisions of G.S. 97-10.1 and 97-10.2 shall apply to prisoners and discharged 
prisoners entitled to compensation under this subsection and to the State in 
the same manner as said section applies to employees and employers. 

(d) Sellers of Agricultural Products. — This Article shall not apply to 
persons, firms or corporations engaged in selling agricultural products for the 
producers thereof on commission or for other compensation, paid by the 
producers, provided the product is prepared for sale by the producer. (1929, c. 
120, s. 14; 1983, c. 401; 1935, c. 150; 1941, c. 295; 1943, c. 543; 1945, c. 766; 
1957, c. 349, s. 10; c. 809; 1967, c. 996, s. 13; 1971, c. 284, s. 2; c. 1176; 1975, c. 
718, s. 3; 1979, c. 247, s. 1; c. 714, s. 2; 1981, c. 378, s. 1; 1983 (Reg. Sess., 1984), 
c. 1042, s. 2; 1987, c. 729, s. 3; 2000-146, s. 11.) 
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Effect of Amendments. — Session Laws 
2000-146, s. 11, effective December 1, 2000, 
inserted “to employees of a State-owned rail- 

2000 INTERIM SUPPLEMENT §97-18.1 

road company, as defined in G.S. 124-11, or” in 
subsection (a). 

§ 97-17. Settlements allowed in accordance with Article. 

CASE NOTES 

A compromise settlement agreement 
was void where the plaintiff’s insurer, a real 
party in interest, did not consent and the In- 
dustrial Commission had subject matter juris- 
diction over its claim. Hansen v. Crystal Ford- 

Mercury, Inc., — N.C. App. —, — S.E.2d —, 
2000 N.C. App. LEXIS 628 (June 20, 2000). 
Applied in Saunders v. Edenton Ob/Gyn 

Ctr. — N.C. —, 530 S.E.2d 62, 2000 N.C. 
LEXIS 489 (2000). 

§ 97-18. Prompt payment of compensation required; in- 
stallments; payment without prejudice; notice 
to Commission; penalties. 

CASE NOTES 

Sanctions were not proper where nonpay- 
ment was excused because defendant could not 
comply with the Industrial Commission’s order 
that payments be made only to a general guard- 
ian. Valles de Portillo v. D.H. Griffin Wrecking 

Co., 184 N.C. App. 714, 518 S.E.2d 555 (1999), 
cert. denied, 351 N.C. 188, — S.E.2d — (1999). 

Cited in Olivares-Juarez v. Showell Farms, 
— N.C. App. —, — S.E.2d —, 2000 N.C. App. 
LEXIS 785 (July 5, 2000). 

§ 97-18.1. Termination or suspension of compensation 
benefits. 

CASE NOTES 

The employer should file a Form 24 when 
the employer is uncertain whether the em- 
ployee has returned to work; a Form 28T is to 
be used by the employer only when such em- 
ployer is certain that the employee has re- 
turned to work and has conclusive evidence to 
establish the employment. Lewis v. Sonoco 
Prods. Co., — N.C. App. —, 526 S.E.2d 671, 
2000 N.C. App. LEXIS 257 (2000). 
Return to Work Assertion Does Not Nec- 

essarily Raise Wage Earning Capacity Is- 
sue. — Where defendants did not assert any 
other reason for termination of plaintiff’s ben- 
efits besides “return to work” on the Form 28T, 
the record revealed that the plaintiff denied 
that she ever attempted a “trial return to work” 
and that she, therefore, was not required to file 
a Form 28U, and it was undisputed that defen- 
dants did not file a Form 24 seeking to termi- 
nate plaintiff’s compensation on grounds other 

than plaintiff’s “return to work”, the only issue 
before the Full Commission was whether or not 
plaintiff had returned to work, warranting ter- 
mination of benefits pursuant to this section; 
thus it did not consider the issue of whether or 
not plaintiff had wage earning capacity and 
neither would the Court of Appeals. Lewis v. 
Sonoco Prods. Co., — N.C. App. —, 526 S.E.2d 
671, 2000 N.C. App. LEXIS 257 (2000). 

Plaintiff employee’s benefits should not 
have been terminated under this section, 
pursuant to defendants’ Form 28T request, 
where competent evidence supported the find- 
ing that while plaintiff engaged in intermittent 
mowing activities and appeared once before a 
Board of Adjustment on behalf of her mother, 
she had not returned to either full or part-time 
employment. Lewis v. Sonoco Prods. Co., — 
N.C. App. —, 526 S.E.2d 671, 2000 N.C. App. 
LEXIS 257 (2000). 
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§97-19 WORKERS’ COMPENSATION ACT 897-22 

§ 97-19. Liability of principal contractors; certificate that 
subcontractor has complied with law; right to 
recover compensation of those who would 
have been liable; order of liability. 

CASE NOTES 

Employee Not Covered Where General 
Contractor Was Also Owner. — The Indus- 
trial Commission erred when it found that the 
injured employee was covered under this sec- 
tion where his employer was not a subcontrac- 
tor, but an independent contractor because the 
general contractor was also the owner of the 
property. Purser v. Heatherlin Properties, — 
N.C. App. —, 527 S.E.2d 689, 2000 N.C. App. 
LEXIS 319 (2000). 

Failure to Consider Doctrine of Estop- 
pel. — The Industrial Commission erred in 
failing to consider whether defendants, em- 
ployer and insurance carrier, were estopped 
from denying insurance liability for the injured 
employee, who was not eligible under this sec- 
tion because his employer was not a subcon- 
tractor, where the plaintiff did not have his own 
insurance coverage and relied on his employer’s 
promise of insurance before beginning work 

and where the insurance company did not ex- 
pressly provide coverage to the plaintiff be- 
cause it did not know about the plaintiff until 
after he was injured, and it never actually 
received the withheld premiums from the gen- 
eral contractor. Purser v. Heatherlin Proper- 
ties, — N.C. App. —, 527 S.E.2d 689, 2000 N.C. 
App. LEXIS 319 (2000). 

Carrier Not Liable for Injuries of Inde- 
pendent Contractor’s Employee. — Where 
freight hauling company retained the right of 
control over the hiring, training and compensa- 
tion of its employees, and a contract expressly 
defined it as an independent contractor, the 
Industrial Commission incorrectly exercised ju- 
risdiction under this section to enter an award 
against the defendant/carrier that leased the 
company’s trucks. Williams v. ARL, Inc., 133 
N.C. App. 625, 516 S.E.2d 187 (1999). 

§ 97-21. Claims unassignable and exempt from taxes and 
debts; agreement of employee to contribute to 
premium or waive right to compensation void; 
unlawful deduction by employer. 

CASE NOTES 

Imposition of Constructive Trust in 
Fraud Case Upheld. — The language of this 
section declaring that workers’ compensation 
benefits are “exempt from all claims of credi- 
tors” did not preclude the trial court from 

imposing the equitable remedy of a construc- 
tive trust in favor of an employer who had been 
defrauded by employee’s unfair and deceptive 
acts. Sara Lee Corp. v. Carter, 351 N.C. 27, 519 
S.E.2d 308 (1999). 

§ 97-22. Notice of accident to employer. 

CASE NOTES 

The plaintiff was reasonably excused 
from not giving written notice due to his limited 
education, confusion resulting from the initial 
hospitalization for a possible heart attack, his 
lack of understanding of the causal relationship 
between the incident of hitting the truck door 
latch and the resulting injuries, and his reli- 
ance on his wife and his doctor to notify defen- 

dant of the work-related injury; additionally, 
the defendant/employer presented no evidence 
that it was prejudiced in any way by the plain- 
tiff waiting to file his workers’ compensation 
claim. Peagler v. Tyson Foods, Inc., — N.C. App. 
—, — S.E.2d —, 2000 N.C. App. LEXIS 786 
(July 5, 2000). 
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§97-25 2000 INTERIM SUPPLEMENT 897-27 

§ 97-25. Medical treatment and supplies. 

CASE NOTES 

I. In General. 

II. What Treatment Must Be Provided. 

III. Refusal to Accept Treatment. 

V. Selection of Physician by Employee. 

I. IN GENERAL. 

Construction with § 97-47. — 
Where employee’s refusal to cooperate with 

employer’s physician resulted in litigation, the 
plaintiff’s claim for further compensation, filed 
2 years after her last compensation check, was 
not time-barred because her claim was not a 
change-of-condition case under § 97-47, but a 
case still pending under this section, and defen- 
dants’ filing of a Form 28B had no effect on 
employee’s right to further compensation. 
Scurlock v. Durham County Gen. Hosp., 136 
N.C. App. 144, 523 S.E.2d 439 (1999). 
Burden of Proof. — 
The Commission erroneously placed on the 

plaintiff the burden of proving the medical 
treatment he sought was causally related to a 
past compensable injury, and the case was 
remanded for a new determination of causa- 
tion. Reinninger v. Prestige Fabricators, Inc., — 
N.C. App. —, 523 S.E.2d 720, 1999 N.C. App. 
LEXIS 1374 (1999). 
Applied in Ruggery v. North Carolina Dep’t 

of Cors., 185 N.C. App. 270, 520 S.E.2d 77 
(1999). 

Il. WHAT TREATMENT MUST BE 
PROVIDED. 

Findings of Fact by the Industrial Com- 
mission are Conclusive on Appeal if Sup- 
ported by Any Competent Evidence. — 

Preparation of a life care plan is not neces- 
sary in all workers’ compensation cases, but the 

subject record contained some competent evi- 
dence to support the Industrial Commission’s 
finding requiring the employer to pay plaintiff’s 
doctor for the cost of preparing his life care 
plan. Timmons v. North Carolina DOT, 351 
N.C. 177, 522 S.E.2d 62 (1999). 

II. REFUSAL TO ACCEPT TREATMENT. 

Findings Regarding Willingness to Co- 
operate. — Where full Commission focused 
enly on defendants’ non-compliance and made 
no finding as to plaintiff’s own compliance, or 
lack thereof, the case had to be remanded for a 
determination of whether plaintiff affirma- 
tively established her present willingness to 
cooperate with her employer’s offers of medical 
treatment and rehabilitative services with her 
authorized physician. Scurlock v. Durham 
County Gen. Hosp., 186 N.C. App. 144, 523 
S.E.2d 439 (1999). 

V. SELECTION OF PHYSICIAN BY 
EMPLOYEE. 

Findings Required to Support Approval 
of Claim for Treatment by Employee’s 
Physician. — 

The full Commission made insufficient find- 
ings to support its approval of employee’s re- 
quest where employee waited three years to 
request authorization to use her own physician 
after she and the employer-approved physician 
discontinued their relationship. Scurlock v. 
Durham County Gen. Hosp., 136 N.C. App. 144, 
523 S.EH.2d 439 (1999). 

§ 97-27. Medical examination; facts not privileged; refusal 
to be examined suspends compensation; au- 
topsy. 

CASE NOTES 

Stated in Jenkins v. Public Serv. Co. of N.C., 
134 N.C. App. 405, 518 S.E.2d 6 (1999), cert. 
granted, 351 N.C. 106, — S.E.2d — (1999). 
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§97-29 WORKERS’ COMPENSATION ACT §97-30 

§ 97-29. Compensation rates for total incapacity. 

CASE NOTES 

I. In General. 

I. IN GENERAL. 

Findings Must Support Award and Com- 
mission, Not Court of Appeals, Must Make 
Findings. — While the Court of Appeals was 
correct that no finding of fact supported the 
Industrial Commission’s conclusion that plain- 
tiff was totally disabled under this section be- 
cause his business was not “employment” and 
his earnings were not “wages,” the Court of 
Appeals erred when it usurped the Commis- 
sion’s fact-finding role and determined that 
plaintiff's management skills were marketable 
in the labor market and that plaintiff was 
“actively involved in the personal management 
of [his] business.” Lanning v. Fieldcrest-Can- 
non, Inc., — N.C. —, 530 S.E.2d 54, 2000 N.C. 
LEXIS 434 (2000). 
Employee Bore Burden of Rebutting 

Presumption That She Was Temporarily 
Partially Disabled. — The plaintiff bore the 
burden of proving total disability at the hearing 
before the Commission where—after entering 
into a Form 21 agreement which did not specif- 
ically note the type of disability for which 
plaintiff was being compensated but in which 
the weekly compensation rate was fixed at a 
level equivalent to the amount payable for total 
disability under this section—she entered a 
Form 26 agreement which created the pre- 
sumption that plaintiff was temporarily par- 
tially disabled, and not totally disabled. 
Saunders v. Edenton Ob/Gyn Ctr., — N.C. —, 
530 S.E.2d 62, 2000 N.C. LEXIS 439 (2000). 
Evidence Sufficient to Support Tempo- 

rary Total Disability Rating. — Where 
plaintiff testified that his arm was “no good;” 
that he had worked as a roofer in the United 
States, although he had no green card and was 
not a citizen, since 1995; that he was in contin- 
uous pain and had been unable to work since he 
fell from a forklift; and that his doctor assigned 

§ 97-30. Partial incapacity. 

him a 10% impairment rating for his left wrist, 
the Industrial Commission did not err in as- 
signing plaintiff a rating of temporary total 
disability under this section. Rivera v. Trapp, 
135 N.C. App. 296, 519 S.E.2d 777 (1999). 
Return to Work Assertion Does Not Nec- 

essarily Raise Wage Earning Capacity Is- 
sue. — Where defendants did not assert any 
other reason for termination of plaintiff’s ben- 
efits besides “return to work” on the Form 28T, 
the record revealed that the plaintiff denied 
that she ever attempted a “trial return to work” 
and that she, therefore, was not required to file 
a Form 28U, and it was undisputed that defen- 
dants did not file a Form 24 seeking to termi- 
nate plaintiff’s compensation on grounds other 
than plaintiff’s “return to work”, the only issue 
before the Full Commission was whether or not 
plaintiff had returned to work, warranting ter- 
mination of benefits pursuant to N.C. Gen. 
Stat. § 97-18.1(b); thus it did not consider the 

issue of whether or not plaintiff had wage 
earning capacity and neither would the Court 
of Appeals. Lewis v. Sonoco Prods. Co., — N.C. 
App. —, 526 S.E.2d 671, 2000 N.C. App. LEXIS 
257 (2000). 

Effect of Litigation of Earning Capacity 
on Review of Form 26 Agreement. — Where 
plaintiff’s earning capacity was actually liti- 
gated and necessary to the outcome of his 
§ 97-47 hearing, the Industrial Commission 
was bound by that finding in determining if a 
Form 26 agreement was fair and just; there- 
fore, its finding that the agreement was “im- 
providently approved” on the grounds that 
plaintiff had no earning capacity, thus qualify- 
ing him for benefits under this section, had to 
be reversed. Lewis v. Craven Regional Medical 
Ctr., — N.C. App. —, 518 S.E.2d 1 (1999). 
Quoted in Timmons v. North Carolina DOT, 

351 N.C. 177, 522 S.E.2d 62 (1999). 

CASE NOTES 

Presumption of Disability Not Rebutted. 
— Where the parties executed a Form 21 Agree- 
ment relieving the employee of the burden of 
proving his disability, the fact that plaintiff 
held a job one year before the matter was 
initially heard was not sufficient to prove that 
suitable jobs were available to him and that he 

was capable of getting one. Flores v. Stacy 
Penny Masonry Co., 134 N.C. App. 452, 518 
S.E.2d 200 (1999). 

Stated in Lanning v. Fieldcrest-Cannon, 
Inc., — N.C. —, 530 S.E.2d 54, 2000 N.C. 
LEXIS 434 (2000). 

Cited in Lewis v. Sonoco Prods. Co., — N.C. 
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§97-31 

App. —, 526 S.E.2d 671, 2000 N.C. App. LEXIS 
257 (2000). 

2000 INTERIM SUPPLEMENT §97-32 

§ 97-31. Schedule of injuries; rate and period of compen- 
sation. 

CASE NOTES 

I. In General. 

VIII. Back. 

IX. Important Organs. 

I. IN GENERAL. 

Maximum Medical Improvement. — 
Evidence indicating that a skin graft would 

be necessary before a complete healing of plain- 
tiff’s foot would occur and the release of plain- 
tiff to work only with certain restrictions sup- 
ported the finding that plaintiff had not yet 
reached maximum medical improvement. 
Davis v. Embree-Reed, Inc., 135 N.C. App. 80, 
519 S.E.2d 763 (1999), cert. denied, 351 N.C. 
102, — S.E.2d — (1999). 
Contrary to the defendants’ contention, the 

plaintiff reached maximum medical improve- 
ment—given his refusal to undergo further 
surgeries recommended by his doctor—with 
respect to his right and left upper extremities 
on January 24, 1994 and with respect to all of 
his injuries, on October 3, 1994 when he was 
found to be permanently and totally disabled. 
Aderholt v. A.M. Castle Co., — N.C. App. —, 
529 S.E.2d 474, 2000 N.C. App. LEXIS 492 
(2000). 
Applied in Rivera v. Trapp, 135 N.C. App. 

296, 519 S.E.2d 777 (1999). 
Quoted in Timmons v. North Carolina DOT, 

351 N.C. 177, 522 S.E.2d 62 (1999). 
Cited in Lanning v. Fieldcrest-Cannon, Inc., 

— N.C. —, 530 S.E.2d 54, 2000 N.C. LEXIS 434 
(2000). 

VIII. BACK. 

The Full Industrial Commission erred in 
concluding that plaintiff was entitled to 

total and permanent disability benefits 
where the plaintiff did not meet his burden of 
showing, as required unless a presumption has 
been established through the filing of a Form 
21, pursuant to § 97-82, that he was totally 
disabled and therefore unable to earn any of 
the wages he was receiving at the time of his 
injury in the same or any other employment. 
Demery v. Converse, Inc., — N.C. App. —, — 
S.E.2d —, 2000 N.C. App. LEXIS 599 (June 6, 
2000). 

IX. IMPORTANT ORGANS. 

The following organs were important 
within the meaning of this section and the 
amounts awarded for each were proper and 
equitable: Pancreas $20,000.00; Lungs 
($20,000 for each lung) $40,000.00; Abdominal 
wall $15,000.00; Omentum $ 10,000.00; Intes- 
tines $ 12,000.00; Stomach $ 5,000.00 ; Repro- 
ductive organs $15,000.00. Aderholt v. A.M. 
Castle Co., — N.C. App. —, 529 S.E.2d 474, 
2000 N.C. App. LEXIS 492 (2000). 

Spleen. — The commission did not err in 
awarding plaintiff $20,000.00 for the loss of his 
spleen. The defendants incorrectly asserted 
that “the spleen does not serve as an ‘impor- 
tant’ organ” and that its “function to the human 
body is somewhat illusive;” and that the award 
of $ 20,000.00 was “excessive and constituted 
an abuse of discretion.” Aderholt v. A.M. Castle 
Co., — N.C. App. —, 529 S.E.2d 474, 2000 N.C. 
App. LEXIS 492 (2000). 

§ 97-32. Refusal of injured employee to accept suitable 
employment as suspending compensation. 

CASE NOTES 

Cited in Lewis v. Sonoco Prods. Co., — N.C. 
App. —, 526 S.E.2d 671, 2000 N.C. App. LEXIS 
257 (2000). 
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§97-32.1 WORKERS’ COMPENSATION ACT §97-42 

§ 97-32.1. Trial return to work. 

CASE NOTES 

Return to Work Assertion Does Not Nec- 
essarily Raise Wage Earning Capacity Is- 
sue. — Where defendants did not assert any 
other reason for termination of plaintiff’s ben- 
efits besides “return to work” on the Form 28T, 
the record revealed that the plaintiff denied 
that she ever attempted a “trial return to work” 
and that she, therefore, was not required to file 
a Form 28U, and it was undisputed that defen- 
dants did not file a Form 24 seeking to termi- 
nate plaintiff’s compensation on grounds other 
than plaintiff’s “return to work”, the only issue 
before the Full Commission was whether or not 
plaintiff had returned to work, warranting ter- 
mination of benefits pursuant to N.C. Gen. 
Stat. § 97-18.1(b); thus it did not consider the 

issue of whether or not plaintiff had wage 

earning capacity and neither would the Court 
of Appeals. Lewis v. Sonoco Prods. Co., — N.C. 
App. —, 526 S.E.2d 671, 2000 N.C. App. LEXIS 
257 (2000). 

Failure to Submit Properly Completed 
Form Held Not Reversible Error. — Where 
Industrial Commission found, based on compe- 
tent evidence in the record, that plaintiff’s 
return to work was “a failed return to work” due 
to his work-related compensable injury, defen- 
dant’s claim that plaintiff’s Form 28U was not 
signed by the appropriate party was valid, but 
the error was not reversible at that stage of the 
proceedings. Jenkins v. Public Serv. Co. of N.C., 
134 N.C. App. 405, 518 S.E.2d 6 (1999), cert. 
granted, 351 N.C. 106, — S.E.2d — (1999). 

§ 97-36. Accidents taking place outside State; employees 
receiving compensation from another state. 

CASE NOTES 

Plaintiff’s principal place of employ- 
ment was within North Carolina where 
plaintiff was assigned to operate a tractor- 
trailer in an area consisting of twelve to thir- 
teen southern states but no state, standing 
alone, had the same degree of significant con- 
tacts to plaintiff’s employment as North Caro- 
lina. Furthermore, the “Policies, Procedures 
and Agreement” form signed by plaintiff upon 
being hired was an invalid attempt to limit 
plaintiff’s rights to those enumerated under 
Arkansas workers’ compensation law as well as 
a violation of § 97-6. Perkins v. Arkansas 
Trucking Servs., 351 N.C. 634, 528 S.E.2d 902 
(2000). 
The Court of Appeals erred in applying 

the “any competent evidence” standard of 
review to the Industrial Commission’s juris- 
dictional determination under this section; the 
court should have made its own independent 
findings of jurisdictional fact. Perkins v. Arkan- 

sas Trucking Servs., 351 N.C. 634, 528 S.E.2d 
902 (2000). 

Commission Had Jurisdiction. — Suffi- 
cient evidence existed to support the Industrial 
Commission’s conclusion that plaintiff/truck 
driver’s principal place of employment was 
within North Carolina and its conclusion that 
the North Carolina Industrial Commission had 
jurisdiction over claim between foreign corpo- 
ration/employer and plaintiff, whose residence 
was in North Carolina, who conducted various 
aspects of his business including receipt of 
assignments, storage and maintenance of 
truck, receipt of paychecks, etc., in North Caro- 
lina, and who made 18-20% of his pick-up stops 
in North Carolina. Perkins v. Arkansas Truck- 
ing Servs., Inc., 184 N.C. App. 490, 518 S.E.2d 
36 (1999). But see Hyde v. Chesney Glen 
Homeowners Ass’n, Inc., — N.C. App. —, 529 
S.E.2d 499, 2000 N.C. App. LEXIS 504 (2000). 

§ 97-42. Deduction of payments. 

CASE NOTES 

Less Than 100% Credit Was Within Com- 
mission’s Authority. — 

The Industrial Commission acted within its 
discretion, pursuant to this section, in reducing 
defendants’ credit for payments made under a 
disability insurance policy fully funded by de- 

fendants by 25% to provide plaintiff’s counsel 
additional fees, although the record on appeal 
contained no copy of a fee award filed with the 
Commission as required by § 97-90(c). Cole v. 
Triangle Brick, — N.C. App. —, 524 S.E.2d 79, 
2000 N.C. App. LEXIS 11 (2000). 
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897-47 

The defendant/employer was entitled to 
a credit for disability benefits where the dis- 
ability compensation plan was entirely funded 
by the employer and no evidence indicated that 

2000 INTERIM SUPPLEMENT 897-48 

the employee contributed to it. Peagler v. Tyson 
Foods, Inc., — N.C. App. —, — S.E.2d —, 2000 
N.C. App. LEXIS 786 (July 5, 2000). 

§ 97-47. Change of condition; modification of award. 

CASE NOTES 

I. In General. 

II. Change of Condition. 

III. Time Limitations. 

I. IN GENERAL. 

The Effect of Litigation of Earning Ca- 
pacity on Review of Form 26 Agreement. 
— Where plaintiff’s earning capacity was actu- 
ally litigated and necessary to the outcome of 
his hearing under this section, the Industrial 
Commission was bound by that finding in de- 
termining if a Form 26 agreement was fair and 
just; therefore, its finding that the agreement 
was “improvidently approved” on the grounds 
that plaintiff had no earning capacity, thus 
qualifying him for benefits under § 97-29, 
would be reversed. Lewis v. Craven Regional 
Medical Ctr., — N.C. App. —, 518 S.E.2d 1 
(1999). 
Quoted in Lanning v. Fieldcrest-Cannon, 

Inc., — N.C. —, 530 S.E.2d 54, 2000 N.C. 
LEXIS 434 (2000). 

II. CHANGE OF CONDITION. 

The Commission was not required to 
give weight to potentially damaging evi- 
dence elicited by the cross-examination of 
plaintiffs doctor regarding the etiology of 
fibromyalgia, nor did it fail to give proper 
weight to the opinion testimony of another 
doctor who indicated that plaintiff’s current 
complaints were “not causally related to [her] 
prior compensable injury.” Young v. Hickory 
Bus. Furn., — N.C. App. —, 527 S.E.2d 344, 
2000 N.C. App. LEXIS 263 (2000). 

An injured employee’s disability rating 
need not change in order for the court to 
conclude that she has suffered a substantial 
change of condition under this section where 
the evidence indicated that her physical condi- 
tion changed so as to impact her wage-earning 
capacity and several doctors testified that her 
condition had substantially worsened. Young v. 
Hickory Bus. Furn., — N.C. App. —, 527 S.E.2d 
344, 2000 N.C. App. LEXIS 263 (2000). 
Evidence Held Sufficient. — Plaintiff met 

her burden of establishing a causal connection 
between the fibromyalgia and her compensable 
injury in terms of “reasonable medical proba- 
bility.” Young v. Hickory Bus. Furn., — N.C. 
App. —, 527 S.E.2d 344, 2000 N.C. App. LEXIS 
263 (2000). 

Ill. TIME LIMITATIONS. 

Case Still Pending Under § 97-25. — 
Where employee’s refusal to cooperate with 
employer’s physician resulted in litigation, the 
plaintiff’s claim for further compensation, filed 
2 years after her last compensation check, was 
not time-barred because her claim was not a 
change-of-condition case under this section, but 
a case still pending under § 97-25, and defen- 
dants’ filing of a Form 28B had no effect on 
employee’s right to further compensation. 
Scurlock v. Durham County Gen. Hosp., 136 
N.C. App. 144, 523 S.E.2d 439 (1999). 

§ 97-48. Receipts relieving employer; payment to minors; 
when payment of claims to dependents subse- 
quent in right discharges employer. 

CASE NOTES 

Appointment of Person to Receive Mi- 
nor’s Death Benefits. — A clerk of Superior 
Court may not appoint a “general guardian” for 
a minor if a natural guardian, such as a biolog- 
ical mother, exists; however, a clerk of Superior 

Court may appoint some other person to receive 
death benefits on behalf of minor. Valles de 
Portillo v. D.H. Griffin Wrecking Co., 134 N.C. 
App. 714, 518 S.E.2d 555 (1999), cert. denied, 
351 N.C. 188, — S.E.2d — (1999). 
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897-53 WORKERS’ COMPENSATION ACT §97-80 

§ 97-53. Occupational diseases enumerated; when due to 
exposure to chemicals. 

CASE NOTES 

II. Subdivision (13). 

IlI. Particular Diseases. 

II. SUBDIVISION (13). 

What Plaintiff Must Show Under Subdi- 
vision (13). — 

Three elements are necessary to show the 
existence of a compensable occupational dis- 
ease under this section: (1) the disease must be 
characteristic of persons engaged in a particu- 
lar trade or occupation in which the plaintiff is 
engaged; (2) the disease must not be an ordi- 
nary disease of life to which the public is 
equally exposed; and (3) there must be a causal 
connection between the disease and the plain- 
tiff’s employment. Jarvis v. Food Lion, Inc., 134 
N.C. App. 363, 517 S.E.2d 388 (1999). 

Ill, PARTICULAR DISEASES. 

Evidence Insufficient. — Court agreed 

§ 97-57. Employer liable. 

with Industrial Commission that plaintiff 
failed to demonstrate that her carpal tunnel 
syndrome was an occupational disease “which 
was characteristic of and peculiar to her em- 
ployment” within the meaning of this section. 
Jarvis v. Food Lion, Inc., 134 N.C. App. 363, 517 
S.E.2d 388 (1999). 
Carpal Tunnel Syndrome. — Where plain- 

tiff’s doctors failed to testify that her employ- 
ment as a typist was a significant contributing 
factor to the development of her carpal tunnel 
syndrome, the Industrial Commission correctly 
found that plaintiff was not entitled to benefits. 
Hardin v. Motor Panels, Inc., — N.C. App. —, 
524 S.E.2d 368, 2000 N.C. App. LEXIS 5 (2000), 
cert. denied, 351 N.C. 473, — S.E.2d — (2000). 

CASE NOTES 

Liability of Employer in Whose Employ- 
ment Employee Was Last Injuriously Ex- 
posed, — 
Where plaintiff’s doctor testified that she had 

~ negative Tinel’s and Phalen’s signs immedi- 
ately after her resignation from her job but 
positive bilateral Tinel’s and Phalen’s signs 15 
months after her resignation and after holding 

various other jobs, the Industrial Commission 
did not err in finding that she was last “injuri- 
ously exposed” to carpal tunnel syndrome while 
working with her subsequent employers. 
Hardin v. Motor Panels, Inc., — N.C. App. —, 
524 S.E.2d 368, 2000 N.C. App. LEXIS 5 (2000), 
cert. denied, 351 N.C. 473, — S.E.2d — (2000). 

§ 97-79. Offices and supplies; deputies with power to sub- 
poena witnesses and to take testimony; meet- 
ings; hearings. 

CASE NOTES 

Quoted in Moore v. City of Raleigh, 135 N.C. 
App. 332, 520 S.E.2d 133 (1999). 

§ 97-80. Rules and regulations; subpoena of witnesses; 
examination of books and records; deposi- 
tions; costs. 

(a) The Commission may make rules, not inconsistent with this Article, for 
carrying out the provisions of this Article. The Commission shall request the 
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$97-80 2000 INTERIM SUPPLEMENT §97-80 

Office of State Budget, Planning, and Management to prepare a fiscal note for 
a proposed new or amended rule that has a substantial economic impact, as 
defined in G.S. 150B-21.4(b1). The Commission shall not take final action on a 
proposed rule change that has a substantial economic impact until at least 60 
days after the fiscal note has been prepared. 

Processes, procedure, and discovery under this Article shall be as summary 
and simple as reasonably may be. 

(b) The Commission or any member thereof, or any person deputized by it, 
shall have the power, for the purpose of this Article, to tax costs against the 
parties, to administer or cause to have administered oaths, to preserve order at 
hearings, to compel the attendance and testimony of witnesses, and to compel 
the production of books, papers, records, and other tangible things. 

(c) The Commission may order parties to participate in mediation, under 
rules substantially similar to those approved by the Supreme Court for use in 
the Superior Court division, except the Commission shall determine the 
manner in which payment of the costs of the mediated settlement conference 
is assessed. 

(d) The Commission may order testimony to be taken by deposition and any 
party to a proceeding under this Article may, upon application to the Commis- 
sion, which application shall set forth the materiality of the evidence to be 
given, cause the depositions of witnesses residing within or without the State 
to be taken, the costs to be taxed as other costs by Commission. Depositions 
ordered by the Commission upon application of a party shall be taken after 
giving the notice and in the manner prescribed by law for depositions in action 
at law, except that they shall be directed to the Commission, the commissioner, 
or the deputy commissioner before whom the proceedings may be pending. 

(e) Asubpoena may be issued by the Commission and served in accordance 
with G.S. 1A-1, Rule 45. Upon a motion, the Commission may quash a 
subpoena if it finds that the evidence the production of which is required does 
not relate to a matter in issue, the subpoena does not describe with sufficient 
particularity the evidence the production of which is required, or for any other 
reason sufficient in law the subpoena may be quashed. Each witness who 
appears in obedience to such subpoena of the Commission shall receive for 
attendance the fees and mileage for witnesses in civil cases in courts of the 
county where the hearing is held. 

(f) The Commission may by rule provide for and limit the use of interroga- 
tories and other forms of discovery, and it may provide reasonable sanctions for 
failure to comply with a Commission order compelling discovery. 

(g) The Commission or any member or deputy thereof shall have the same 
power as a judicial officer pursuant to Chapter 5A of the General Statutes to 
hold a person in civil contempt, as provided thereunder, for failure to comply 
with an order of the Commission, Commission member, or deputy. A person 
held in civil contempt may appeal in the manner provided for appeals pursuant 
to G.S. 97-85 and G.S, 97-86. The provisions of G.S. 5A-24 shall not apply to 
appeals pursuant to this subsection. 

(h) The Commission or any member or deputy thereof shall also have the 
same power as a judicial officer pursuant to Chapter 5A of the General Statutes 
to punish for criminal contempt, subject to the limitations thereunder, (i) for 
wilful behavior committed during the sitting of the commissioner or deputy 
commissioner and directly tending to interrupt the proceedings; (ii) for wilful 
disobedience of a lawful order of the Commission or a member or deputy 
thereof; or (iii) for wilful refusal to be sworn or affirmed as a witness, or, when 
so sworn or affirmed, wilful refusal to answer any legal and proper question 
when refusal is not legally justified. The Commission or any member or deputy 
thereof may issue an order of arrest as provided by G.S. 15A-305 when 
authorized by G.S. 5A-16 in connection with contempt proceedings. When the 
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commissioner or deputy commissioner chooses not to proceed summarily 
pursuant to G.S. 5A-14, the proceedings shall be before a district court judge, 
and venue lies throughout the district where the order was issued directing the 
person charged to appear. A person found in criminal contempt may appeal in 
the manner provided for appeals in criminal actions to the superior court of the 
district in which the order of contempt was issued, and the appeal is by hearing 
de novo before a superior court judge. (1929, c. 120, s. 54; 1977, cc. 456, 505; 
1981 (Reg. Sess., 1982), c. 1243, s. 2; 1993, c. 321, s. 25(b); c. 399, s. 1; 1993 
(Reg. Sess., 1994), c. 679, ss. 5.38, 5.4; 1995, c. 358, s. 8(a), (b); c. 437, s. 6(a), (b); 
c. 467, s. 5(a), (b); c. 507, ss. 25.13, 27.8(0); c. 509, s. 48; 2000-140, s. 93.1(a).) 

Effect of Amendments. — Session Laws 
2000-140, s. 93.1, effective July 1, 2000, in 
subsection (a), substituted “Office of State Bud- 

get, Planning and Management” for “Office of 
State Budget and Management.” 

§ 97-82. Memorandum of agreement between employer 
and employee to be submitted to Commission 
on prescribed forms for approval; direct pay- 
ment as award. 

CASE NOTES 

The Full Industrial Commission erred in 
concluding that plaintiff was entitled to 
total and permanent disability benefits 
where the plaintiff did not meet his burden of 
showing, as required by § 97-31, unless a pre- 
sumption has been established through the 
filing of a Form 21, pursuant to this section, 
that he was totally disabled and therefore un- 
able to earn any of the wages he was receiving 
at the time of his injury in the same or any 
other employment. Demery v. Converse, Inc., — 
N.C. App. —, — S.E.2d —, 2000 N.C. App. 

_ LEXIS 599 (June 6, 2000). 
Effect of Litigation of Earning Capacity 

on Review of Form 26 Agreement. — Where 

plaintiff's earning capacity was actually liti- 
gated and necessary to the outcome of his 
§ 97-47 hearing, the Industrial Commission 

was bound by that finding in determining if a 
Form 26 agreement was fair and just; there- 
fore, its finding that the agreement was “im- 
providently approved” on the grounds that 
plaintiff had no earning capacity, thus qualify- 
ing him for benefits under § 97-29, would be 
reversed. Lewis v. Craven Regional Medical 
Ctr., — N.C. App. —, 518 S.E.2d 1 (1999). 

Cited in Lewis v. Sonoco Prods. Co., — N.C. 

App. —, 526 S.E.2d 671, 2000 N.C. App. LEXIS 
257 (2000). 

§ 97-83. Commission is to make award after hearing. 

CASE NOTES 

Cited in Lewis v. Sonoco Prods. Co., — N.C. 
App. —, 526 S.E.2d 671, 2000 N.C. App. LEXIS 
257 (2000). 

§ 97-84. Determination of disputes by Commission or dep- 
uty. 

CASE NOTES 

Applied in Jenkins v. Public Serv. Co. of 
N.C., 184 N.C. App. 405, 518 S.E.2d 6 (1999), 
cert. granted, 351 N.C. 106, —S.E.2d — (1999). 

Cited in Lewis v. Sonoco Prods. Co., — N.C. 
App. —, 526 S.E.2d 671, 2000 N.C. App. LEXIS 
257 (2000). 

137 



$97-85 

§ 97-85. Review of award. 

2000 INTERIM SUPPLEMENT 897-86 

CASE NOTES 

Commission Can Accept Deputy Com- 
missioner’s Credibility Determinations. — 
It was properly within the province of the 
Commission to elect, in several instances, to 

accept the deputy commissioner’s credibility 
determinations. Fuller v. Motel 6, — N.C. App. 
—, 526 S.E.2d 480, 2000 N.C. App. LEXIS 150 
(2000). 
Deputy Commissioner’s Findings of 

Fact Not Conclusive. — 
Adams v. AVX Corp., 349 N.C. 676, 509 

S.E.2d 411 (1998), which overruled Sanders v. 
Broyhill Furniture Industries, 124 N.C. App. 
637, 478 S.E.2d 223 (996), which had required 
the commission to give deference to the credi- 
bility findings of the deputy commissioner, was 
to be applied retroactively to cases remanded 
by it to the Industrial Commission. Brice v. 
Sheraton Inn, — N.C. App. —, 527 S.E.2d 328, 
2000 N.C. App. LEXIS 258 (2000). 
The Industrial Commission’s credibility 

determinations made in response to Sanders 
v. Broyhill Furn. Indus., 124 N.C. App. 637, 478 
S.E.2d 223 cannot be the Court of Appeals’ 
basis for reversing the commission’s order ab- 
sent other error; in other words, if the commis- 
sion’s conclusions are otherwise supported by 
competent evidence, the court may not scruti- 
nize the commission’s reasons for believing a 
witness while engaged in its fact-finding role 
and overturn its decision on the basis of those 
reasons. Deese v. Champion Int’l Corp., — N.C. 

—, 530 S.E.2d 549, 2000 N.C. LEXIS 432 
(2000). 
The Industrial Commission erred in de- 

ciding not to review the record to deter- 
mine whether plaintiff’s post-traumatic stress 
disorder caused an aggravation of his diabetes 
where the defendant’s application for review 
prevented the commissioner’s decision from be- 
coming final, and the commission’s failed to 
satisfy its statutory duty when it held that res 
judicata barred the defendant’s appeal on that 
issue. Lewis v. North Carolina Dep’t of Cor., — 
N.C. App. —, — S.E.2d —, 2000 N.C. App. 
LEXIS 616 (June 20, 2000). 

Excusable Neglect Not Shown. — The 
Industrial Commission erred by concluding 
that excusable neglect existed where plaintiff 
represented himself before the deputy commis- 
sioner and was unacquainted with the complex- 
ities of the Workers’ Compensation Act; further- 
more, the Commission did not have the 
authority, under Industrial Commission Rule 
801, to excuse plaintiff from complying with 
this section and thus disregard the holdings of 
the appellate court as to what constituted “ex- 
cusable neglect.” Moore v. City of Raleigh, 135 
N.C. App. 332, 520 S.E.2d 133 (1999). 
Applied in Smith v. Champion Int], 134 

N.C. App. 180, 517 S.E.2d 164 (1999); Calloway 
v. Memorial Mission Hosp., — N.C. App. —, 528 
S.E.2d 397, 2000 N.C. App. LEXIS 409 (2000). 

§ 97-86. Award conclusive as to facts; appeal; certified 
questions of law. 

CASE NOTES 

I. In General. 

II. Review, Generally. 

I. IN GENERAL. 

Applied in Smith v. Champion Int'l, 134 
N.C. App. 180, 517 S.E.2d 164 (1999); Timmons 
v. North Carolina DOT, 351 N.C. 177, 522 
S.E.2d 62 (1999). 

Stated in Perkins v. Arkansas Trucking 
Servs., 351 N.C. 634, 528 S.E.2d 902 (2000). 

Il. REVIEW, GENERALLY. 

Fact Finding Prerogative Extends to 
Credibility Determinations. — The Indus- 
trial Commission’s credibility determinations 

made in response to Sanders v. Broyhill Furn. 
Indus., 124 N.C. App. 637, 478 S.E.2d 223 
cannot be the Court of Appeals’ basis for revers- 
ing the commission’s order absent other error; 
in other words, if the commission’s conclusions 
are otherwise supported by competent evi- 
dence, the court may not scrutinize the commis- 
sion’s reasons for believing a witness while 
engaged in its fact-finding role and overturn its 
decision on the basis of those reasons. Deese v. 
Champion Int'l Corp., — N.C. —, 530 S.E.2d 
549, 2000 N.C. LEXIS 432 (2000). 
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§ 97-88. Expenses of appeals brought by insurers. 

CASE NOTES 

Award of Attorneys’ Fees Is Within Dis- 
cretion of Commission. — 

In a workers’ compensation case involving a 
Department of Corrections officer’s claim for 
salary continuation, the Industrial Commission 
could in its discretion award reasonable attor- 
neys fees under § 143-166.19. Ruggery v. 
North Carolina Dep’t of Cors., 185 N.C. App. 
270, 520 S.E.2d 77 (1999). 

Fees Not Awarded Where Only Claimant 
Appeals. — 

Industrial Commission did not abuse its dis- 
cretion when it refused to assess attorney’s fees 
against defendants in appeal brought by plain- 
tiff. Valles de Portillo v. D.H. Griffin Wrecking 
Co., 134 N.C. App. 714, 518 S.E.2d 555 (1999), 
cert. denied, 351 N.C. 188, — S.E.2d — (1999). 
Expenses and Fees Incurred at Appel- 

late Court Level. — Where defendant/insurer 

appealed deputy commissioner’s decision, and 
then appealed the full Commission’s decision, 
and the court affirmed the prior decisions, the 
requirements of this section were satisfied and 
the court granted the plaintiff’s request for 
expenses incurred on appeal, including attor- 
ney’s fees. Flores v. Stacy Penny Masonry Co., 
134 N.C. App. 452, 518 S.E.2d 200 (1999). 
Fee Upheld Even Where Appeal Was 

Made on Reasonable Grounds. — An award 
of fees under this section is permitted even if 
the insurer who institutes the proceeding has 
reasonable grounds, provided the insurer is 
ordered as a result of the proceeding to make or 
continue making benefit payments to the in- 
jured worker. Lewis v. Sonoco Prods. Co., — 
N.C. App. —, 526 S.E.2d 671, 2000 N.C. App. 
LEXIS 257 (2000). 

§ 97-88.1. Attorney’s fees at original hearing. 

CASE NOTES 

Defendants did not have reasonable 
grounds to appeal opinion and award of 
the deputy commissioner, and the full Commis- 
sion did not abuse its discretion in awarding 
costs to plaintiff under this section; no evidence 
indicated that defendants were informed by an 
employer that plaintiff had returned to work, 
consistent with plaintiff’s claim that she had 
not returned to work. Lewis v. Sonoco Prods. 

~Co., — N.C. App. —, 526 S.E.2d 671, 2000 N.C. 
App. LEXIS 257 (2000). 

Fees Upheld. — 
Where employee sought treatment from 

other physicians for a legitimate injury because 

the employer-approved physician refused to see 
him, and where the Industrial Commission 

subsequently approved this medical treatment 
within a reasonable time, the Court of Appeals 
upheld the Commission’s finding that the em- 
ployer unreasonably defended the case and, 
therefore, should pay an attorney's fee of five 
hundred dollars. Ruggery v. North Carolina 
Dep’t of Cors., 135 N.C. App. 270, 520 S.E.2d 77 
(1999). 

Cited in London v. Snak Time Catering, Inc., 
—N.C. App. —, 525 S.E.2d 203, 2000 N.C. App. 
LEXIS 102 (2000). 

§ 97-90. Legal and medical fees to be approved by Com- 
mission; misdemeanor to receive fees unap- 
proved by Commission, or to solicit employ- 
ment in adjusting claims; agreement for fee or 
compensation. 

CASE NOTES 

Less Than 100% Credit Was Within Com- 
mission’s Authority. — 

The Industrial Commission acted within its 
discretion, pursuant to § 97-42, in reducing 
defendants’ credit for payments made under a 
disability insurance policy fully funded by de- 
fendants by 25% to provide plaintiff’s counsel 

additional fees, although the record on appeal 
contained no copy of a fee award filed with the 
Commission as required by this section. Cole v. 
Triangle Brick, — N.C. App. —, 524 S.E.2d 79, 
2000 N.C. App. LEXIS 11 (2000). 

Cited in Hieb v. Lowery, 134 N.C. App. 1, 516 
S.E.2d 621 (1999); Hansen v. Crystal Ford- 
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Mercury, Inc., — N.C. App. —, — S.E.2d —, 
2000 N.C. App. LEXIS 628 (June 20, 2000). 

2000 INTERIM SUPPLEMENT §97-94 

§ 97-91. Commission to determine all questions. 

CASE NOTES 

A health insurer may intervene as a real 
party in interest in a workers’ compensation 
proceeding when it alleges that it has paid 
medical expenses due to an employee’s 
compensable injury and is entitled to reim- 

bursement, and liability is disputed by the 
employer. Hansen v. Crystal Ford-Mercury, 
Inc., — N.C. App. —, — S.E.2d —, 2000 N.C. 
App. LEXIS 628 (June 20, 2000). 

§ 97-93. Employers required to carry insurance or prove 
financial ability to pay for benefits; employers 
required to post notice; self-insured employers 
regulated by Commissioner of Insurance. 

CASE NOTES 

General Contractor Liable for Failure to 
Bring SubContractor into Compliance. — 
Where defendant/contractor presented conflict- 
ing testimony regarding his knowledge of sub- 
contractor’s lack of workers’ compensation in- 
surance, the Industrial Commission’s findings 
and conclusions that he willfully neglected to 

bring the subcontractor into compliance with 
the requirements of this section would be up- 
held. Rivera v. Trapp, 185 N.C. App. 296, 519 
S.E.2d 777 (1999). 

Stated in Reece v. Forga, — N.C. App. —, — 
S.E.2d —, 2000 N.C. App. LEXIS 790 (July 5, 
2000). 

§ 97-94. Employers required to give proof that they have 
complied with preceding section; penalty for 
not keeping liability insured; review; liability 
for compensation; criminal penalties for fail- 
ure to secure payment of compensation. 

CASE NOTES 

This Section Does Not Grant the Court 
Jurisdiction Absent Proof of Noncompli- 
ance. — A claim in which the plaintiff/em- 
ployee alleges only that he sustained injuries 
due to defendant/employer’s negligence while 
he was performing duties within the course and 
scope of his employment is within the exclusive 
jurisdiction of the Industrial Commission and 

cannot be heard by the court without further 
evidence that the employer refuses to accept 
the provisions of this Act. Reece v. Forga, — 
N.C. App. —, — S.E.2d —, 2000 N.C. App. 
LEXIS 790 (July 5, 2000). 

Applied in Rivera v. Trapp, 1385 N.C. App. 
296, 519 S.E.2d 777 (1999). 
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Chapter 99B. 

Products Liability. 

§ 99B-1. Definitions. 

CASE NOTES 

Stated in Red Hill Hosiery Mill v. Magnetek, 
Inc., — N.C. App. —, 530 S.E.2d 321, 2000 N.C. 
App. LEXIS 542 (2000). 
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Chapter 101. 

Names of Persons. 

§ 101-2. Procedure for changing name; petition; notice. 

CASE NOTES 

Inquiry into Child’s Best Interests Not 
Appropriate. — The fact that the General 
Assembly specifically required a “best interests 
of the child” inquiry in contexts such as termi- 
nation of parental rights, child custody and 
placement, parental visitation rights, and even 
in the change in surname on a birth certificate 
following legitimization, yet failed to require 
such inquiry in connection with name changes 
under this section and § 130A-101(f)(4), was 
taken as clear evidence of its intent that no 
such inquiry was required in these contexts. In 
re Crawford, 134 N.C. App. 137, 517 S.E.2d 161 
LL999): 

Unless His Name Appears on Birth Cer- 
tificate After Both Parents Execute Affida- 
vit of Paternity. — Where unmarried parents 
executed an Affidavit of Paternity and entered 
respondent’s name on the birth certificate as 
the father, court held that there was no author- 
ity, statutory or decisional, permitting peti- 
tioner to unilaterally change the name of her 
son, born out of wedlock and not yet legiti- 
mated, absent the father’s consent. In re 
Crawford, 134 N.C. App. 137, 517 S.E.2d 161 
(1999), distinguishing In re Dunston, 18 N.C. 
App. 647, 197 S.E.2d 560 (1973). 
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Chapter 103. 

Sundays, Holidays and Special Days. 

§ 103-4. Dates of public holidays. 

CASE NOTES 

Stated in Kirby v. GE, — F. Supp. 2d —, 2000 
U.S. Dist. LEXIS 3289 (W.D.N.C. February 9, 
2000). 
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Chapter 104G. 

North Carolina Low-Level Radioactive Waste 

Management Authority Act of 1987. 

Sec. 
104G-1 through 104G-23. [Repealed.] 

§§ 104G-1 through 104G-23: Repealed by Session Laws 1999-357, s. 4, 
effective July 1, 2000. 
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TAXATION 

Chapter 105. 

Taxation. 

SUBCHAPTER I. LEVY OF TAXES. 

Article 2. 

Privilege Taxes. 

Sec. 
105-40. Amusements — Certain exhibitions, 

performances, and_ entertain- 
ments exempt from tax. 

105-88. Loan agencies. 
105-109. Obtaining license and paying tax. 

Article 2C. 

Alcoholic Beverage License And Excise 
Taxes. 

Part 4. Excise Taxes, Distribution of Tax 
Revenue. 

105-113.82. Distribution of part of beer and 
wine taxes. 

Part 5. Administration. 

105-113.84. Report of resident brewery, resi- 
dent winery, or nonresident ven- 

- dor. . 
105-113.85. Discount. 
105-113.88. Record-keeping requirements. 

Article 2D. 

Unauthorized Substances Taxes. 

105-113.106. Definitions. 
105-113.108. Reports; revenue stamps. 

Article 3. 

Franchise Tax. 

105-114. Nature of taxes; definitions. 
105-116. Franchise or privilege tax on electric 

power, water, and sewerage com- 
panies. 

105-116.1. Distribution of gross receipts taxes 
to cities. 

105-119. [Repealed.] 
105-120. Franchise or privilege tax on tele- 

phone companies. 
105-120.1. [Repealed.] 

Article 3A. 

Tax Incentives for New and Expanding 
Businesses 

[See Editor’s note for repeal of this 
Article.] 

105-129.2. (See Editor’s note for repeal) Defi- 
nitions. 

Sec. 
105-129.2A. (See Editor’s note for repeal) Sun- 

set; studies. 

105-129.3. (See Editor’s note for repeal) Enter- 
prise tier designation. 

105-129.4. (See Editor’s note for repeal) Eligi- 
bility; forfeiture. 

105-129.5. (See Editor’s note for repeal) Tax 
election; cap; carryforwards. 

105-129.6. (See Editor’s note for repeal) Appli- 
cation; reports. 

105-129.7. (See Editor’s note for repeal) Sub- 
stantiation. 

105-129.8. (See Editor’s note for repeal) Credit 
for creating jobs. 

105-129.9. (See Editor’s note for repeal) Credit 
for investing in machinery and 
equipment. 

105-129.12. (See Editor’s note for repeal) 
Credit for investing in central of- 
fice or aircraft facility property. 

105-129.13. (See Editor’s note for repeal) 
Credit for development zone 
projects. 

Article 3B. 

Business And Energy Tax Credits 

[See Editor’s note for repeal of this 
Article.] 

105-129.15A. Sunset. 
105-129.16B. (See Editor’s note for repeal) 

Credit for low-income housing. 
105-129.16C. (Effective July 1, 2001 - See edi- 

tor’s note for repeal) Credit for 
investing in dry-cleaning equip- 
ment that does not use a hazard- 
ous substance. 

105-129.17. (See Editor’s note for repeal) Tax 
election; cap. 

105-129.18. Substantiation. 
105-129.19. (See Editor’s note for repeal) Re- 

ports. 

Article 4. 

Income Tax. 

Part 1. Corporation Income Tax. 

105-130.4. Allocation and apportionment of in- 
come for corporations. 

105-130.5. Adjustments to federal taxable in- 
come in determining State net in- 
come. 

105-130.15. Basis of return of net income. 
105-130.17. Time and place of filing returns. 
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Sec. 
105-130.18. Failure to file returns; supplemen- 

tary returns. 
105-130.28. (Repealed effective for costs in- 

curred during taxable years begin- 
ning on or after January 1, 2006) 
Credit against corporate income 
tax for construction of a renewable 
energy equipment facility. 

Part 2. Individual Income Tax. 

105-134.6. Adjustments to taxable income. 

Article 4A. 

Withholding; Estimated Income Tax for 
Individuals. 

105-163.1. Definitions. 
105-163.2A. Pension payers must withhold 

taxes. 
105-163.15. Failure by individual to pay esti- 

mated income tax; penalty. 

Article 4C. 

Filing of Declarations of Estimated 
Income Tax and Installment Pay- 

ments of Estimated Income 
Tax by Corporations. 

105-163.44. [Repealed.] 

Article 5. 

Sales and Use Tax. 

Part 1. Title, Purpose and Definitions. 

105-164.3. Definitions. 

Part 2. Taxes Levied. 

105-164.4. Tax imposed on retailers. 
105-164.6A. Voluntary collection of use tax by 

sellers. 
105-164.7. Sales tax part of purchase price. 

Part 3. Exemptions and Exclusions. 

105-164.13. Retail sales and use tax. 

105-164.14. Certain refunds authorized. 

Part 4. Reporting and Payment. 

105-164.16. Report and payment of taxes. 

Part 5. Records Required to Be Kept. 

105-164.27A. Direct pay certificate. 
105-164.28. Certificate of resale. 
105-164.29. Application for certificate of regis- 

tration by wholesale merchants 
and retailers. 

Part 7. Failure to Make Returns; 
Overpayments. 

105-164.38. Tax is a lien. 

Part 8. Administration and Enforcement. 

Sec. 
105-164.43A. Certification of tax collector soft- 

ware and tax collector. 

105-164.43B. Contract with Certified Sales 
Tax Collector. 

105-164.43C. Effect of contract. 

105-164.44E. (Effective April 1, 2003, until 
June 30, 2010) Transfer to the 
Dry-Cleaning Solvent Cleanup 
Fund. 

Article 5A. 

North Carolina Highway Use Tax. 

105-187.1. Definitions. 

105-187.5. Alternate tax for those who rent or 
lease motor vehicles. 

105-187.6. Exemptions from highway use tax. 

Article 5B. 

Scrap Tire Disposal Tax. 

105-187.16. (Effective June 30, 2002) Tax im- 
posed. 

Article 5C. 

White Goods Disposal Tax. 

105-187.20. 
105-187.21. 
105-187.22. 
105-187.23. 
105-187.24. 

Definitions. 
Tax imposed. 
Administration. 
Exemptions and refunds. 
Use of tax proceeds. 

Article 5D. 

Dry-cleaning Solvent Tax. 

[Repealed effective January 1, 2010]. 

105-187.31. (Effective October 1, 2001, until 
January 1, 2010) Tax imposed. 

Article 8E. 

Excise Stamp Tax on Conveyances. 

105-228.30. Imposition of excise tax; distribu- 
tion of proceeds. 

105-228.35. Administrative provisions. 
105-228.37. Refund of overpayment of tax. 

Article 9. 

General Administration; Penalties and 
Remedies. 

105-228.90. Scope and definitions. 
105-236. Penalties. 
105-236.1. Enforcement of revenue laws by 

revenue law enforcement agents. 
105-259. Secrecy required of officials; penalty 

for violation. 
105-262. Rules. 
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Sec. 

105-269.13. Debts not collectible under North 

Carolina law. 

SUBCHAPTER II. LISTING, AP- 
PRAISAL, AND ASSESSMENT 
OF PROPERTY AND COL- 

LECTION OF TAXES 
ON PROPERTY. 

Article 12. 

Property Subject to Taxation. 

105-275. Property classified and excluded from 
the tax base. 

105-277.13. (Effective for taxes imposed for 
taxable years beginning on or af- 
ter July 1, 2001) Taxation of im- 
provements on brownfields. 

105-282.1. Applications for property tax ex- 
emption or exclusion. 

Article 15. 

Duties of Department and Prop- 
erty Tax Commission as 

to Assessments. 

105-288. Property Tax Commission. 

Article 22A. 

- Motor Vehicles. 

105-330.1. Classification of motor vehicles. 

Article 26. 

Collection and Foreclosure of Taxes. 

105-369. Advertisement of tax liens on real 
property for failure to pay taxes. 

SUBCHAPTER V. MOTOR FUEL TAXES. 

Article 36B. 

Tax on Carriers Using Fuel Purchased 
Outside State. 

105-449.37. Definitions; tax liability. 
105-449.44. How to determine the amount of 

TAXATION §105-1 

Sec. 

fuel used in the State; presump- 
tion of amount used. 

Article 36C. 

Gasoline, Diesel, and Blends. 

Part 1. General Provisions. 

105-449.60. Definitions. 

Part 2. Licensing. 

105-449.68. Restrictions on who can get a l- 
cense as a distributor. 

Part 3. Tax and Liability. 

105-449.88. Exemptions from the excise tax. 

Part 4. Payment and Reporting. 

105-449.97. Deductions and discounts allowed 
a supplier when filing a return. 

Part 5. Refunds. 

105-449.105. Refunds upon application for tax 
paid on exempt fuel, lost fuel, and 
fuel unsalable for highway use. 

105-449.105A. Monthly refunds for kerosene. 

Part 6. Enforcement and Administration. 

105-449.121. Record-keeping requirements; 
inspection authority. 

SUBCHAPTER VIII. LOCAL 
GOVERNMENT SALES 

AND USE TAX. 

Article 39. 

Local Government Sales and Use Tax. 

105-466. Levy of tax. 

SUBCHAPTER I. LEVY OF TAXES. 

§ 105-1. Title and purpose of Subchapter. 

Editor’s Note. — 
Session Laws 1999-395, s. 3.2, as amended by 

Session Laws 2000-181, s. 2.2, provides for the 
membership requirements and selection pro- 
cess of the North Carolina Tax Policy Commis- 
sion, The Speaker of the House of Representa- 
tives and President Pro Tempore of the Senate 

are each responsible for appointing six mem- 
bers to the commission and the Governor is 
responsible for appointing five members per the 
guidelines set out by s. 3.2. The deadline for 
appointments to the Commission is August 31, 
2000. 
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ARTICLE 2. 

Privilege Taxes. 

§ 105-33. Taxes under this Article. 

CASE NOTES 

Cited in Chrysler Fin. Co. v. Offerman, — 

N.C. App. —, — S.E.2d —, 2000 N.C. App. 
LEXIS 605 (June 6, 2000). 

§ 105-40. Amusements — Certain exhibitions, perfor- 
mances, and entertainments exempt from tax. 

The following forms of amusement are exempt from the taxes imposed under 
this Article: 

(1) All exhibitions, performances, and entertainments, except as in this 
Article expressly mentioned as not exempt, produced by local talent 
exclusively, for the benefit of religious, charitable, benevolent or 
educational purposes, as long as no compensation is paid to the local 
talent. 

(2) The North Carolina Symphony Society, Incorporated, as specified in 
G.S. 140-10.1. 

(3) All exhibits, shows, attractions, and amusements operated by a society 
or association organized under the provisions of Chapter 106 of the 
General Statutes where the society or association has obtained a 
permit from the Secretary to operate without the payment of taxes 
under this Article. 

(4) All outdoor historical dramas, as specified in Article 19C of Chapter 
143 of the General Statutes. 

(5) All elementary and secondary school athletic contests, dances, and 
other amusements. 

(6) The first one thousand dollars ($1,000) of gross receipts derived from 
dances and other amusements actually promoted and managed by 
civic organizations when the entire proceeds of the dances or other 
amusements are used exclusively for civic and charitable purposes of 
the organizations and not to defray the expenses of the organization 
conducting the dance or amusement. The mere sponsorship of a dance 
or another amusement by a civic or fraternal organization does not 
exempt the dance or other amusement, because the exemption applies 
only when the dance or amusement is actually managed and con- 
ducted by the civic or fraternal organization. 

(7) All dances, motion picture shows, and other amusements promoted 
and managed by a qualifying corporation that operates a center for 
the performing and visual arts if the dance or other amusement is 
held at the center. “Qualifying corporation” means a corporation that 
1s exempt from income tax under G.S. 105-130.11(a)(3). “Center for 
the performing and visual arts” means a facility, having a fixed 
location, that provides space for dramatic performances, studios, 
classrooms, and similar accommodations to organized arts groups and 
individual artists. This exemption does not apply to athletic events. 

(8) A person that is exempt from income tax under Article 4 of this 
Chapter and is engaged in the business of operating a teen center. A 
“teen center” is a fixed facility whose primary purpose is to provide 
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recreational activities, dramatic performances, dances, and other 
amusements exclusively for teenagers. 

(9) All entertainments or amusements offered or given on the Cherokee 
Indian reservation when the person giving, offering, or managing the 
entertainment or amusement is authorized to do business on the 
reservation and pays the tribal gross receipts levy to the tribal 
council. 

(10) Arts festivals held by a person that is exempt from income tax under 
Article 4 of this Chapter and that meets the following conditions: 
a. The person holds no more than two arts festivals during a calendar 

year. 
b. Each of the person’s arts festivals last no more than seven days. 
c. The arts festivals are held outdoors on public property and involve 

a variety of exhibitions, entertainments, and activities. 
(11) Community festivals held by a person who is exempt from income tax 

under Article 4 of this Chapter and that meets all of the following 
conditions: 
a. The person holds no more than one community festival during a 

calendar year. 
b. The community festival lasts no more than seven days. 
c. The community festival involves a variety of exhibitions, entertain- 

ments, and activities, the majority of which are held outdoors and 
are open to the public. (1939, c. 158, s. 108; 1998-95, ss. 5.1, 6; 
1998-96, s. 2; 1999-337, s. 15(b); 2000-140, s. 61.) 

Effect of Amendments. — 
Session Laws 2000-140, s. 61, effective July 

21, 2000, deleted “license” following “exempt 
from” in the catchline. 

§ 105-83. Installment paper dealers. 

CASE NOTES 

The defendant/finance corporation was 
not subject to tax assessment under this 

_ section for its wholesale installment pa- 
per business where the buying and selling of 
the installment paper took place entirely 
within a foreign state and its other activities 
were not incident to the buying and selling of 
the paper. The defendant’s retail installment 
paper business in North Carolina had no rela- 
tion to its wholesale installment paper busi- 
ness; and the record contained no evidence that 
the defendant engaged in the promotion or 
solicitation of the buying or selling of install- 

§ 105-88. Loan agencies. 

ment paper in North Carolina. Chrysler Fin. 
Co. v. Offerman, — N.C. App. —, — S.E.2d —, 
2000 N.C. App. LEXIS 605 (June 6, 2000). 
“Engaged in the Business.” — The defen- 

dant/finance corporation was “engaged in the 
business of dealing in. . . installment paper” 
where it purchased credit sale agreements from 
another corporation although it did so in order 
to provide dealerships with financing under a 
wholesale finance plan and not for the purpose 
of making a profit. Chrysler Fin. Co. v. 
Offerman, — N.C. App. —, — S.E.2d —, 2000 
N.C. App. LEXIS 605 (June 6, 2000). 

(a) Every person, firm, or corporation engaged in any of the following 
businesses must pay for the privilege of engaging in that business an annual 
tax of two hundred fifty dollars ($250.00) for each location at which the 
business is conducted: 

(1) The business of making loans or lending money, accepting liens on, or 
contracts of assignments of, salaries or wages, or any part thereof, or 
other security or evidence of debt for repayment of such loans in 
installment payment or otherwise. 
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(2) The business of check cashing regulated under Article 22 of Chapter 
53 of the General Statutes. 

(3) The business of pawnbroker regulated under Chapter 91A of the 
General Statutes. 

(b) This section does not apply to banks, industrial banks, trust companies, 
savings and loan associations, cooperative credit unions, the business of 
negotiating loans on real estate as described in G.S. 105-41, or insurance 
premium finance companies licensed under Article 35 of Chapter 58 of the 
General Statutes. This section applies to those persons or concerns operating 
what are commonly known as loan companies or finance companies and whose 
business is as hereinbefore described, and those persons, firms, or corporations 
pursuing the business of lending money and taking as security for the payment 
of the loan and interest an assignment of wages or an assignment of wages 
with power of attorney to collect the amount due, or other order or chattel 
mortgage or bill of sale upon household or kitchen furniture. No real estate 
mortgage broker is required to obtain a privilege license under this section 
merely because the broker advances the broker’s own funds and takes a 
security interest in real estate to secure the advances and when, at the time of 
the advance, the broker has already made arrangements with others for the 
sale or discount of the obligation at a later date and does so sell or discount the 
obligation within the period specified in the arrangement or extensions 
thereof; or when, at the time of the advance the broker intends to sell the 
obligation to others at a later date and does, within 12 months from date of 
initial advance, make arrangements with others for the sale of the obligation 
and does sell the obligation within the period specified in the arrangement or 
extensions thereof; or because the broker advances the broker’s own funds in 
temporary financing directly involved in the production of permanent-type 
loans for sale to others; and no real estate mortgage broker whose mortgage 
lending operations are essentially as described above is required to obtain a 
privilege license under this section. 

(c) At the time of making any such loan, the person, or officer of the firm or 
corporation making the loan, shall give to the borrower in writing in conve- 
nient form a statement showing the amount received by the borrower, the 
amount to be paid back by the borrower, the time in which the amount is to be 
paid, and the rate of interest and discount agreed upon. 

(d) A loan made by a person who does not comply with this section is not 
collectible at law under G.S. 105-269.13. 

(e) (Effective until July 1, 2001) Counties, cities, and towns may levy a 
license tax on the business taxed under this section not in excess of one 
hundred dollars ($100.00). 

(e) (Effective July 1, 2001) Counties, cities, and towns may levy a license 
tax on the business taxed under this section. Except as provided in G:S. 
160A-211 and G.S. 153A-152, the tax may not exceed one hundred dollars 
($100.00). (1939, c. 158, s. 152; 1967, c. 1080; c. 1232, s. 2; 1973, c. 476, s. 193; 
1991, c. 45, s. 4; 1993, c. 539, s. 695; 1994, Ex. Sess., c. 24, s. 14(c): 1998-98, s. 
1(g); 1999-438, s. 2; 2000-120, s. 3; 2000-173, s. 2.) 

Subsection (e) Set Out Twice. — The first Session Laws 2000-173, s. 2, effective July 1, 
version of subsection (e) set out above is effec- 2001, substituted “section. Except as provided 
tive until July 1, 2001. The second version of in G.S. 160A-211 and GS. 1538A-152, the tax 
subsection (e) set out above is effective July 1, may not exceed” for “section not in excess of” in 
2001. subsection (e). 

Effect of Amendments. — 
Session Laws 2000-120, s. 3, effective July 

14, 2000, rewrote subsection (d). 
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§ 105-109. Obtaining license and paying tax. 

(a) Repealed by Session Laws 1998-95, s. 13, effective July 1, 1999. 
(b) License Required. Before a person may engage in a business, trade, or 

profession for which a license is required under this Article, the person must be 
licensed by the Department pursuant to G.S. 105-104. A license must be 
displayed conspicuously at the location of the licensed business, trade, or 
profession. 
A o Repealed by Session Laws 1998-212, s. 29A.14(a), effective January 1, 

(ay Penalties. The penalties in G.S. 105-236 apply to this Article. The 
Secretary may collect a tax due under this Article in any manner allowed 
under Article 9 of this Chapter. 

(e) Local License Taxes. The penalty and collection provisions of this section 
apply to taxes levied by counties of the State under the authority of this Article 
in the same manner and to the same extent as they apply to taxes levied by the 
State. The provisions of this section for the collection of delinquent license 
taxes apply to license taxes levied by the cities and towns of this State under 
authority of this Article, or any other provision of law, in the same manner and 
to the same extent as they apply to taxes levied by the State. (1939, c. 158, s. 
167;°1957 7c: 859; 1963, 'c.-294,°s: 5; 1973; c..108, 8.51; c. 476, s. 193; 1993, c. 
539, ss. 698, 699; 1994, Ex. Sess., c. 24, s. 14(c); 1998-95, s. 18; 1998-212, s. 
29A.14(a).) 

Editor’s Note. — error in subsection (e), as set out in the main 
The section above is set out to correct an volume. 

ARTICLE 2C. 

Alcoholic Beverage License And Excise Taxes. 

Part 4. Excise Taxes, Distribution of Tax Revenue. 

~§ 105-113.82. Distribution of part of beer and wine taxes. 

(a) Amount, Method. — The Secretary shall distribute annually the follow- 
ing percentages of the net amount of excise taxes collected on the sale of malt 
beverages and wine during the preceding 12-month period ending March 31, 
less the amount of the net proceeds credited to the Department of Agriculture 
and Consumer Services under G.S. 105-113.81A, to the counties and cities in 
which the retail sale of these beverages is authorized in the entire county or 
city: 

(1) Of the tax on malt beverages levied under G.S. 105-113.80(a), twenty- 
three and three-fourths percent (233%); 

(2) Of the tax on unfortified wine levied under G.S. 105-113.80(b), 
sixty-two percent (62%); and 

(3) Of the tax on fortified wine levied under G.S. 105-113.80(b), twenty- 
two percent (22%). 

If malt beverages, unfortified wine, or fortified wine may be licensed to be 
sold at retail in both a county and a city located in the county, both the county 
and city shall receive a portion of the amount distributed, that portion to be 
determined on the basis of population. If one of these beverages may be 
licensed to be sold at retail in a city located in a county in which the sale of the 
beverage is otherwise prohibited, only the city shall receive a portion of the 
amount distributed, that portion to be determined on the basis of population. 
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The amounts distributed under subdivisions (1), (2), and (3) shall be computed 
separately. 

(b) Repealed by Session Laws 2000, c. 173, s. 3, effective August 2, 2000. 
(c) Exception. — Notwithstanding subsection (a), in a county in which ABC 

stores have been established by petition, the revenue shall be distributed as 
though the entire county had approved the retail sale of a beverage whose 
retail sale is authorized in part of the county. 

(d) Time. — The revenue shall be distributed to cities and counties within 60 
days after March 31 of each year. 

(e) Population Estimates. — To determine the population of a city or county 
for purposes of the distribution required by this section, the Secretary shall use 
the most recent annual estimate of population certified by the State Planning 
Officer. 

(f) City Defined. — As used in this section, the term “city” means a city as 
defined in G.S. 153A-1(1) or an urban service district defined by the governing 
body of a consolidated city-county. 

(g) Use of Funds. — Funds distributed to a county or city under this section 
may be used for any public purpose. 

(h) Disqualification. — No municipality may receive any funds under this 
section if it was incorporated with an effective date of on or after January 1, 
2000, and is disqualified from receiving funds under G.S. 136-41.2. No 
municipality may receive any funds under this section, incorporated with an 
effective date on or after January 1, 2000, unless a majority of the mileage of 
its streets are open to the public. The previous sentence becomes effective with 
respect to distribution of funds on or after July 1, 1999. (1985, c. 114, s. 1; 1987, 
c. 836, s. 2; 1989 (Reg. Sess., 1990), c. 813, s. 5; 1991, c. 689, s. 28(b); 1993, c. 
321, s. 26(g); c. 485, s. 2; 1995, c. 17, s. 1; 1996, 2nd Ex. Sess., c. 18, s. 25.2(a); 
1997-261, s. 109; 1999-458, s. 10; 2000-1738, s. 3.) 

Effect of Amendments. — subsection (a); repealed subsection (b), regard- 
Session Laws 2000-173, s. 3, effective August ing reduction in the amount distributed; and 

2, 2000, added “in the entire county or city” in inserted “Disqualification” in subsection (h), 

Part 5. Administration. 

§ 105-113.84. Report of resident brewery, resident winery, 
or nonresident vendor. 

A resident brewery, resident winery, and nonresident vendor must file a 
monthly report with the Secretary. The report must list the amount of 
beverages delivered to North Carolina wholesalers and importers during the 
month. The report is due by the 15th day of the month following the month 
covered by the report. The report must be filed on a form approved by the 
Secretary and must contain the information required by the Secretary. (1985, 
c. 114, s. 1; 1998-95, s. 24; 2000-173, s. 4.) 

Effect of Amendments. — 2, 2000, substituted “Report” for “Invoices; re- 
Session Laws 2000-173, s. 4, effective August port” in the catchline and rewrote the section. 

§ 105-113.85. Discount. 

Each wholesaler or importer who remits the excise taxes on malt beverages 
or wine may deduct from the amount payable by him a discount of four percent 
(4%). This discount covers losses due to spoilage and breakage, expenses 
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incurred in preparing the records and reports required by this Article, and the 
expense of furnishing a bond. (1985, c. 114, s. 1; 2000-173, s. 5.) 

Effect of Amendments. — Session Laws 
2000-173, s. 5, effective August 2, 2000, deleted 
the former last sentence, which read, “No dis- 

count is allowed on taxpaid beverages given as 
free goods for advertising.” 

§ 105-113.88. Record-keeping requirements. 

A person who is required to file a report or return under this Article must 
keep a record of all documents used to determine information the person 
provides in a report or return. The records must be kept for three years from 
the due date of the report or return to which the records apply. (1939, c. 158, 
s..020; 1945; c. 903, s..1; 1971, c. 872, s. 2; 1973, c..476, s. 193; 1981,.c. 747, s. 
28; 1985, c. 114, s. 1; 2000-173, s. 6.) 

Effect of Amendments. — Session Laws 
2000-173, s. 6, effective August 2, 2000, rewrote 
the section. 

ARTICLE 2D. 

Unauthorized Substances Taxes. 

§ 105-113.105. Purpose. 

CASE NOTES 

Federal court’s view of this section as a 
criminal penalty prevented the defendant’s 
subsequent drug conviction from being en- 
hanced with a mandatory life sentence. The 
court found that such enhancement would be 
unconstitutional where the state had previ- 
ously assessed and collected a portion of its 
drug tax against him with respect to the very 
drugs at issue in the conviction and where the 
defendant had not waived his double jeopardy 
claim because it would have been futile for him 
to have raised it in state court where the drug 
tax was not considered a criminal penalty. 
United States v. Anderson, — F.3d —, 2000 U.S. 
App. LEXIS 10610 (4th Cir. May 15, 2000). 
Double Jeopardy. — 
Because the Department of Revenue’s collec- 

tion of unpaid taxes on seized drugs pursuant 

§ 105-113.106. Definitions. 

to this section did not constitute criminal pun- 
ishment, subsequent marijuana charges were 
not barred by double jeopardy. State v. Woods, 
— N.C. App. —, 524 S.E.2d 363, 2000 N.C. App. 
LEXIS 4 (2000), cert. denied, 351 N.C. 370, — 

S.E.2d — (2000). 
The Controlled Substance Tax Is Not a 

Criminal Penalty. — Whether challenged in a 
criminal proceeding or a civil proceeding, the 
drug tax is not a criminal penalty, and the 
plaintiff was, therefore, not entitled to the 
procedural safeguards required for criminal 
proceedings. (But see Lynn v. West, 134 F.3d 
582 (4th Cir. 1998).) Milligan v. North Carolina, 
135 N.C. App. 781, 522 S.E.2d 330 (1999). 

The following definitions apply in this Article: 
(1) Controlled Substance. — Defined in G.S. 90-87. 
(2) Repealed by Session Laws 1995, c. 340, s. 1. 
(3) Dealer. — Any of the following: 

a. A person who actually or constructively possesses more than 42.5 
grams of marijuana, seven or more grams of any other controlled 
substance that is sold by weight, or 10 or more dosage units of any 
other controlled substance that is not sold by weight. 
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b. A person who in violation of Chapter 18B of the General Statutes 
possesses illicit spirituous liquor for sale. 

c. A person who in violation of Chapter 18B of the General Statutes 
possesses mash. 

d. A person who in violation of Chapter 18B of the General Statutes 
possesses an illicit mixed beverage for sale. 

(4) Repealed by Session Laws 1995, c. 340, s. 1. 
(4a) Illicit mixed beverage. — A mixed beverage, as defined in G.S. 

18B-101, composed in whole or in part from spirituous liquor on which 
the charge imposed by G.S. 18B-804(b)(8) has not been paid, but not 
including a premixed cocktail served from a closed package containing 
only one serving. 

(4b) Illicit spirituous liquor. — Spirituous liquor, as defined in G.S. 
105-113.68, not authorized by the North Carolina Alcoholic Beverage 
Control Commission. Some examples of illicit spirituous liquor are the 
products known as “bootleg liquor”, “moonshine”, “non-tax-paid li- 
quor”, and “white liquor”. 

(4c) Local law enforcement agency. — A municipal police department, a 
county police department, or a sheriff’s office. 

(4d) Low-street-value drug. — Any of the following controlled substances: 
a. An anabolic steroid as defined in G.S. 90-91(k). 
b. A depressant described in G.S. 90-89(4), 90-90(4), 90-91(b), or 

90-92(a). 
c. A hallucinogenic substance described in 90-89(3) or G.S. 90-90(5). 
d. A stimulant described in G.S. 90-89(5), 90-90(3), 90-91G), 90- 

92(a)(3), or 90-93(a)(3). 
e. A controlled substance described in G.S. 90-91(c), (d), or (e), 

90-92(a)(3), or (a)(5), or 90-93(a)1. 
(5) Repealed by Session Laws 1995, c. 340, s. 1. 
(6) Marijuana. — All parts of the plant of the genus Cannabis, whether 

growing or not; the seeds of this plant; the resin extracted from any 
part of this plant; and every compound, salt, derivative, mixture, or 
preparation of this plant, its seeds, or its resin. 

(6a) Mash. — The fermentable starchy mixture from which spirituous 
liquor can be distilled. 

(7) Person. — Defined in G.S. 105-228.90. 
(8) Secretary. — Defined in G.S. 105-228.90. 
(8a) State law enforcement agency. — Any State agency, force, depart- 

ment, or unit responsible for enforcing criminal laws. 
(9) Unauthorized substance. — A controlled substance, an illicit mixed 

beverage, illicit spirituous liquor, or mash. (1989, c. 772, s. 1; 1993, c. 
Soe ane 1995, c. 340, s. 1; 1997-292, s. 1; 1999-337, s. 19; 2000-119, 
ss. 3, 4. 

Effect of Amendments. — seizures occurring on or after that date, added 
Session Laws 2000-119, ss. 3 and 4, effective subdivisions (4c) and (8a), and recodified 

December 1, 2000, and applicable to arrests or former subdivision (4c) as subdivision (4d). 

§ 105-113.108. Reports; revenue stamps. 

(a) Revenue Stamps. — The Secretary shall issue stamps to affix to 
unauthorized substances to indicate payment of the tax required by this 
Article. Dealers shall report the taxes payable under this Article at the time 
and on the form prescribed by the Secretary. Dealers are not required to give 
their name, address, social security number, or other identifying information 
on the form. Upon payment of the tax, the Secretary shall issue stamps in an 
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amount equal to the amount of the tax paid. Taxes may be paid and stamps 
may be issued either by mail or in person. 

(b) Reports. — Every local law enforcement agency and every State law 
enforcement agency must report to the Department within 48 hours after 
seizing an unauthorized substance, or making an arrest of an individual in 
possession of an unauthorized substance, listed in this subsection upon which 
a stamp has not been affixed. The report must be in the form prescribed by the 
Secretary and it must include the time and place of the arrest or seizure, the 
amount, location, and kind of substance, the identification of an individual in 
possession of the substance and that individual’s social security number, and 
any other information prescribed by the Secretary. The report must be made 
when the arrest or seizure involves any of the following unauthorized sub- 
stances upon which a stamp has not been affixed as required by this Article: 

(1) More than 42.5 grams of marijuana. 
(2) mayen or more grams of any other controlled substance that is sold by 

weight. 
(3) Ten or more dosage units of any other controlled substance that is not 

sold by weight. 
(4) Any illicit mixed beverage. 
(5) Any illicit spirituous liquor. 
(6) pies (1989, c. 772, s. 1; 1995, c. 340, s. 1; 1997-292, s. 1; 2000-119, s. 

5. 

Effect of Amendments. — nated the existing paragraph as subsection (a), 
Session Laws 2000-119, s. 5, effective Decem- inserting “Revenue Stamps” as the subsection 

ber 1, 2000, and applicable to arrests or sei- (a) heading, and added subsection (b). 
zures occurring on or after that date, desig- 

§ 105-113.111. Assessments. 

CASE NOTES 

Cited in Milligan v. North Carolina, 135 N.C. 
App. 781, 522 S.E.2d 330 (1999). 

ARTICLE 3. 

Franchise Tax. 

§ 105-114. Nature of taxes; definitions. 

(a) Nature of Taxes. — The taxes levied in this Article upon persons and 
partnerships are for the privilege of engaging in business or doing the act 
named. 

(al) Scope. — The taxes levied in this Article upon corporations are privilege 
or excise taxes levied upon: 

(1) Corporations organized under the laws of this State for the existence 
of the corporate rights and privileges granted by their charters, and 
the enjoyment, under the protection of the laws of this State, of the . 
powers, rights, privileges and immunities derived from the State by 
the form of such existence; and 

(2) Corporations not organized under the laws of this State for doing 
business in this State and for the benefit and protection which these 
corporations receive from the government and laws of this State in 
doing business in this State. 
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(a2) Condition for Doing Business. — If the corporation is organized under 
the laws of this State, the payment of the taxes levied by this Article is a 
condition precedent to the right to continue in the corporate form of organiza- 
tion. If the corporation is not organized under the laws of this State, payment 
of these taxes is a condition precedent to the right to continue to engage in 
doing business in this State. 

(a3) Tax Year. — The taxes levied in this Article are for the fiscal year of the 
State in which the taxes become due, except that the taxes levied in G.S. 
105-122 are for the income year of the corporation in which the taxes become 
due. 

(a4) No Double Taxation. — G.S. 105-122 does not apply to holding compa- 
nies taxed under G.S. 105-120.2. G.S. 105-122 applies to a corporation taxed 
under another section of this Article only to the extent the taxes levied on the 
corporation in G.S. 105-122 exceed the taxes levied on the corporation in other 
sections of this Article. 

(b) Definitions. — The following definitions apply in this Article: 
(1) City. — Defined in G.S. 105-228.90. 
(la) Code. — Defined in G.S. 105-228.90. 
(2) Corporation. — A domestic corporation, a foreign corporation, an 

electric membership corporation organized under Chapter 117 of the 
General Statutes or doing business in this State, or an association 
that is organized for pecuniary gain, has capital stock represented by 
shares, whether with or without par value, and has privileges not 
possessed by individuals or partnerships. The term includes a mutual 
or capital stock savings and loan association or building and loan 
association chartered under the laws of any state or of the United 
States. The term does not include a limited liability company. 

(3) Doing business. — Each and every act, power, or privilege exercised or 
enjoyed in this State, as an incident to, or by virtue of the powers and 
privileges granted by the laws of this State. 

(4) Income year. — Defined in G.S. 105-130.2(5). (1939, c. 158, s. 201; 
1943, c. 400, s. 3; 1945, c. 708, s. 3; 1965, c. 287, s. 16; 1967, c. 286; 
1969, c. 541, s. 6; 1973, c. 1287, s. 3; 1988, c. 713, s. 66; 1985, c. 656, 
s. 7; 1985 (Reg. Sess., 1986), c. 853, s. 1; 1987, c. 778, s. 1; 1987 (Reg. 
Sess., 1988), c. 1015, s. 2; 1989, c. 36, s. 2; 1989 (Reg. Sess., 1990), c. 
981, s. 2; 1991, c. 30, s. 2; c. 689, s. 250; 1991 (Reg. Sess., 1992), c. 922, 
s. 3; 1993, c. 12, s. 4; c. 8354, s. 11; c. 485, s. 5; 1997-118, s. 4; 1998-98, 
ss. 60, 76; 1999-337, s. 20; 2000-173, s. 8.) 

Effect of Amendments. — 
Session Laws 2000-173, s. 8, effective August 

2, 2000, designated the former last sentence in 
the first paragraph in subsection (a) as subsec- 
tion (al), and inserted “Scope”; redesignated 
former subdivisions (a)(1) and (2) as present 
(a1)(1) and (2); designated the former second 
paragraph in subsection (a) as present subsec- 
tions (a2) and (a3); in subsection (a2), inserted 

“Condition for Doing Business”; in subsection 
(a3), inserted “Tax Year” and made a minor 
punctuation change; designated the former 
third paragraph in subsection (a) as present 
subsection (a4); and in subsection (a4) inserted 
“No Double Taxation” and deleted “street trans- 
portation systems taxed under G.S. 105-120.1 
or” following “G.S. 105-122 does not apply to.” 

§ 105-116. Franchise or privilege tax on electric power, 
water, and sewerage companies. 

(a) Tax. — An annual franchise or privilege tax is imposed on the following: 
(1) An electric power company engaged in the business of furnishing 

electricity, electric lights, current, or power. 
(2), (2a) Repealed by Session Laws 1998-22, s. 2, effective July 1, 1999. 
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(3) A water company engaged in owning or operating a water system 
subject to regulation by the North Carolina Utilities Commission. 

(4) A public sewerage company engaged in owning or operating a public 
sewerage system. 

The tax on an electric power company is three and twenty-two hundredths 
percent (3.22%) of the company’s taxable gross receipts from the business of 
furnishing electricity, electric lights, current, or power. The tax on a water 
company is four percent (4%) of the company’s taxable gross receipts from 
owning or operating a water system subject to regulation by the North 
Carolina Utilities Commission. The tax on a public sewerage company is six 
percent (6%) of the company’s taxable gross receipts from owning or operating 
a public sewerage company. A company’s taxable gross receipts are its gross 
receipts from business inside the State less the amount of gross receipts from 
sales reported under subdivision (b)(2). A company that engages in more than 
one business taxed under this section shall pay tax on each business. A 
company is allowed a credit against the tax imposed by this section for the 
company’s investments in certain entities in accordance with Part 5 of Article 
4 of this Chapter. 

(b) Report and Payment. — The tax imposed by this section is payable 
monthly or quarterly as specified in this subsection. A report is due quarterly. 
An electric power company shall pay tax monthly. A monthly tax payment is 
due by the last day of the month that follows the month in which the tax 
accrues, except the payment for tax that accrues in May. The payment for tax 
that accrues in May is due by June 25. A taxpayer is not subject to interest on 
or penalties for an underpayment of a monthly amount due if the taxpayer 
timely pays at least ninety-five percent (95%) of the amount due and includes 
the underpayment with the next report the company files. A water company or 
a public sewerage company shall pay tax quarterly when filing a report. 
A quarterly report covers a calendar quarter and is due by the last day of the 

month that follows the quarter covered by the report. A taxpayer shall submit 
a report on a form provided by the Secretary. The report shall include the 
taxpayer’s gross receipts from all property it owned or operated during the 
reporting period in connection with its business taxed under this section and 
shall contain the following information: 

(1) The taxpayer’s gross receipts for the reporting period from business 
inside and outside this State, stated separately. 

(2) The taxpayer’s gross receipts from commodities or services described 
in subsection (a) that are sold to a vendee subject to the tax levied by 
this section or to a joint agency established under Chapter 159B of the 
General Statutes or a city having an ownership share in a project 
established under that Chapter. 

(3) The amount of and price paid by the taxpayer for commodities or 
services described in subsection (a) that are purchased from others 
engaged in business in this State and the name of each vendor. 

(4) For an electric power company the entity’s gross receipts from the sale 
a each city of the commodities and services described in subsec- 
tion (a). 

A taxpayer must report its gross receipts on an accrual basis. If a taxpayer’s 
report does not state the taxpayer’s taxable gross receipts derived within a city, 
the Secretary must determine a practical method of allocating part of the 
taxpayer’s taxable gross receipts to the city. 

(c) Repealed by Session Laws 1998-22, s. 2, effective July 1, 1999. 
(d) Distribution. — Part of the taxes imposed by this section on electric 

power companies is distributed to cities under G.S. 105-116.1. 
(e) Local Tax. — So long as there is a distribution to cities from the tax 

imposed by this section, no city shall impose or collect any greater franchise, 
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privilege or license taxes, in the aggregate, on the businesses taxed under this 
section, than was imposed and collected on or before January 1, 1947. 

(f) Repealed by Session Laws 1998-22, s. 2, effective July 1, 1999. (1939, c. 
158, s. 203; 1949, c. 392, s. 2; 1951, c. 643, s. 3; 1955, c. 13813, s. 2; 1957, c. 1340, 
s. 3; 1959, c. 1259, s. 3; 1963, c. 1169, s. 1; 1965, c. 517; 1967, c. 519, ss. 1, 3; ¢. 
1272, ss. 1, 3; 1971, c. 298, s. 1; c. 833, s. 1; 1973, c. 476, s. 193; c. 537, s. 3; ¢. 
1287, s. 3; c. 1349; 1975, c. 812; 1983 (Reg. Sess., 1984), c. 1097, ss. 2, 16; 1987 
(Reg. Sess., 1988), c. 882, s. 4.4; 1989 (Reg. Sess., 1990), c. 813, s. 3; c. 814, s. 
10; c. 945, ss. 3, 17; 1991, c. 598, s. 4; c. 689, s. 28(c); 1991 (Reg. Sess., 1992), 
c. 1007, s. 2; 1993, c. 321, s. 26(h); 1997-118, s. 2; 1997-426, s. 3; 1998-22, s. 2; 
1998-98, s. 72; 1998-217, s. 32(a); 2000-140, s. 62.) 

Effect of Amendments. — regional natural gas districts” following “com- 
Session Laws 2000-140, s. 62, effective July panies” in subsection (d). 

21, 2000, deleted “natural gas companies, and 

§ 105-116.1. Distribution of gross receipts taxes to cities. 

(a) Definitions. — The following definitions apply in this section: 
(1) Freeze deduction. — The amount by which the percentage distribution 

amount of a city was required to be reduced in fiscal year 1995-96 in 
determining the amount to distribute to the city. 

(2) Percentage distribution amount. — Three and nine hundredths per- 
cent (3.09%) of the gross receipts derived by an electric power 
company and a telephone company from sales within a city that are 
taxable under G.S. 105-116 or G.S. 105-120. 

(b) Distribution. — The Secretary must distribute to the cities part of the 
taxes collected under this Article on electric power companies and telephone 
companies. Each city’s share for a calendar quarter is the percentage distri- 
bution amount for that city for that quarter minus one-fourth of the city’s 
hold-back amount and one-fourth of the city’s proportionate share of the 
annual cost to the Department of administering the distribution. The Secre- 
tary must make the distribution within 75 days after the end of each calendar 
quarter. 

(c) Limited Hold-Harmless Adjustment. — The hold-back amount for a city 
that, in the 1995-96 fiscal year, received from gross receipts taxes less than 
ninety-five percent (95%) of the amount it received in the 1990-91 fiscal year 
but at least sixty percent (60%) of the amount it received in the 1990-91 fiscal 
year is the amount determined by the following calculation: 

(1) Adjust the city’s 1995-96 distribution by adding the city’s freeze 
deduction to the amount distributed to the city for that year. 

(2) Sree the adjusted 1995-96 amount with the city’s 1990-91 distri- 
ution. 

(3) If the adjusted 1995-96 amount is less than or equal to the city’s 
1990-91 distribution, the hold-back amount for the city is zero. 

(4) If the adjusted 1995-96 amount is more than the city’s 1990-91 
distribution, the hold-back amount for the city is the city’s freeze 
deduction minus the difference between the city’s 1990-91 distribution 
and the city’s 1995-96 distribution. 

(cl) Additional Limited Hold-Harmless Adjustment. — The hold-back 
amount for a city that, in the 1995-96 fiscal year, received from gross receipts 
taxes less than sixty percent (60%) of the amount it received in the 1990-91 
fiscal year is the amount determined by the following calculation: 

(1) Adjust the city’s 1999-2000 distribution by adding the city’s freeze 
deduction to the amount distributed to the city for that year. 

(2) Compare the adjusted 1999-2000 amount with the city’s 1990-91 
distribution. 

158 



§105-119 TAXATION §105-120 

(3) If the adjusted 1999-2000 amount is less than or equal to the city’s 
1990-91 distribution, the hold-back amount for the city is zero. 

(4) If the adjusted 1999-2000 amount is more than the city’s 1990-91 
distribution, the hold-back amount for the city is the city’s freeze 
deduction minus the difference between the city’s 1990-91 distribution 
and the city’s 1999-2000 distribution. 

(d) Allocation of Hold-Harmless Adjustment. — The hold-back amount for a 
city that, in the 1995-96 fiscal year, received from gross receipts taxes at least 
ninety-five percent (95%) of the amount it received in the 1990-91 fiscal year is 
the amount determined by the following calculation: 

(1) Determine the amount by which the freeze deduction is reduced for all 
cities whose hold-back amount is determined under subsections (c) 
and (cl) of this section. This amount is the total hold-harmless 
adjustment. 

(2) Determine the amount of gross receipts taxes that would be distrib- 
uted for the quarter to cities whose hold-back amount is determined 
under this subsection if these cities received their percentage distri- 
bution amount minus one-fourth of their freeze deduction. 

(3) For each city included in the calculation in subdivision (2) of this 
subsection, determine that city’s percentage share of the amount 
determined under that subdivision. 

(4) Add to the city’s freeze deduction an amount equal to the city’s 
percentage share under subdivision (3) of this subsection multiplied 
by the total hold-harmless adjustment. 

(e) Disqualification. — No municipality may receive any funds under this 
section if it was incorporated with an effective date of on or after January 1, 
2000, and is disqualified from receiving funds under G.S. 136-41.2. No 
municipality may receive any funds under this section, incorporated with an 
effective date on or after January 1, 2000, unless a majority of the mileage of 
its streets are open to the public. The previous sentence becomes effective with 
respect to distribution of funds on or after July 1, 1999. (1997-118, s. 1; 
1997-118, s. 1; 1997-426, s. 3.1; 1997-439, s. 3; 1997-456, s. 55.5; 1998-22, s. 3; 
1999-458, s. 11; 2000-128, s. 2.) 

Editor’s Note. — 
Session Laws 2000-128, s. 4, provides: “This 

act does not affect the rights or liabilities of the 
State, a taxpayer, or another person arising 
under the statute repealed by this act before 
the effective date of its repeal, nor does it affect 
the right to any refund or credit of a tax that 
accrued under the repealed statute before the 
effective date of its repeal.” 

Effect of Amendments. — 
Session Laws 2000-128, s. 2, effective Octo- 

ber 1, 2000, and applicable to distributions 
made on or after that date, inserted “but at 
least sixty percent (60%) of the amount it 
received in the 1990-91 fiscal year” in subsec- 
tion (c); added subsection (c1); substituted “sub- 
sections (c) and (cl)” for “subsection (c)” in 
subdivision (d)(1); and inserted “Disqualifica- 
tion” in subsection (e). 

§ 105-119: Repealed by Session Laws 2000-173, s. 7 effective August 2, 
2000. 

§ 105-120. Franchise or privilege tax on telephone compa- 
nies. 

(a) Tax. — An annual franchise or privilege tax is imposed on a person, firm, 
or corporation that owns or operates a business entity for the provision of local 
telecommunications service. The tax is three and twenty-two hundredths 
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percent (3.22%) of the company’s taxable gross receipts. A company’s taxable 
gross receipts are its receipts from providing local telecommunications service, 
including receipts from rentals and other similar charges, less its receipts from 
telecommunications access charges. A company is allowed a credit against the 
tax imposed by this section for the company’s investments in certain entities in 
accordance with Part 5 of Article 4 of this Chapter. isthe 

(b) Report and Payment. — The tax imposed by this section is payable 
monthly or quarterly as specified in this subsection. A report is due quarterly. 
A company that is liable for an average of less than three thousand dollars 
($3,000) a month in tax imposed by this section may, with the approval of the 
Secretary of Revenue, pay tax quarterly when filing a report. All other 
companies shall pay tax monthly. A monthly tax payment is due by the last day 
of the month that follows the month in which the tax accrues, except the 
payment for tax that accrues in May. The payment for tax that accrues in May 
is due by June 25. A company is not subject to interest on or penalties for an 
underpayment of a monthly amount due if the company timely pays at least 
ninety-five percent (95%) of the amount due and includes the underpayment 
with the next report the company files. 
A quarterly report covers a calendar quarter and is due by the last day of the 

month that follows the quarter covered by the report. A company shall submit 
a report on a form provided by the Secretary. The report shall state the 
company’s gross receipts for the reporting period from providing local telecom- 
munications service and from providing local telecommunications service 
within each city served. If a company’s report does not state the company’s 
taxable gross receipts derived within a city, the Secretary must determine a 
practical method of allocating part of the company’s taxable gross receipts to 
the city. A company shall report its gross receipts on an accrual basis. 

(c) Distribution. — Part of the tax imposed by this section is distributed to 
cities under G.S. 105-116.1. 

(cl) Service Charges. — Gross receipts of an entity that provides local 
telecommunications service do not include 911 charges imposed under G:S. 
62A-5 and remitted to a local government under G.S. 62A-6, or wireless 
Enhanced 911 service charges imposed under G.S. 62A-23 and remitted to the 
Wireless Fund under G.S. 62A-24. 

(d) No Local Tax. — Counties and cities may not impose a license, franchise, 
or privilege tax on a company taxed under this section or under GS. 
105-164.4(a)(4c). 

(e) Definitions. — For purposes of this section: 
(1) “Local telecommunications service” means telecommunications service 

provided wholly within a LATA entitling the user to access to a local 
telephone exchange for the privilege of telephonic quality communi- 
cation with substantially all persons in the local telephone exchange. 
Provided, however, local telecommunications service does not include 
intraLATA or interLATA toll telecommunications service, or private 
telecommunications service. 

(2) “LATA” is a Local Access and Transport Area representing a geograph- 
ical area comprising one or more telephone exchange areas. 

(3) “InterLATA telecommunications” is telecommunications service pro- 
vided between two or more LATAs. 

(4) “Toll telecommunications service” means: 
a. A telephonic quality communication for which: 

1. There is a toll charge that varies in amount with the distance 
and elapsed transmission time of each individual communi- 
cation; and 

2. The charge is paid within the United States. 
b. A service that entitles the subscriber, upon payment of a periodic 

charge (determined as a flat amount or upon the basis of total 
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elapsed transmission time), to the privilege of an unlimited 
number of telephonic communications to or from all or a substan- 
tial portion of the persons having telephone or radiotelephone 
stations in a specified area that is outside the local telephone 
exchange. 

(5) “Private telecommunications service” means a service furnished to a 
subscriber that entitles the subscriber to exclusive or priority use of a 
communications channel or group of channels. 

(6) “Telecommunications access charges” means charges paid to a pro- 
vider of local telecommunications service for access to an interconnec- 
tion with the local telephone exchange. (1939, c. 158, s. 207; 1949, c. 
BO2 Se 228 959R CPL259esv3s1967 scr 272) ss22, 4: 197 bc.4298, s. 2: 
1973, c. 476, s. 193; c. 1287, s. 3; 1983 (Reg. Sess., 1984), c. 1097, ss. 
3, 16; 1987, c. 557, ss. 1-3; 1989, c. 582, ss. 2, 3; 1989 (Reg. Sess., 1990), 
c. 813, s. 4; c. 814, s. 11; c. 945, ss. 4, 17; 1991, c. 689, s. 28(d); 1993, 
C. Semantics: 1997-118, s. 3; 1998-98, s. 72; 1998-158, s. 4; 2000-173, 
s. 19.(b). 

Effect of Amendments. — Charge” and inserted “911 charges imposed 
Session Laws 2000-173, s. 19(b), effective under G.S. 62A-5 and remitted to a local gov- 

August 2, 2000, in subsection (cl), substituted ernment under G.S. 62A-6, or.” 
“Service Charges” for “Enhanced 911 Service 

§ 105-120.1: Repealed by Session Laws 2000-173, s. 7, effective August 2, 
2000. 

ARTICLE 3A. 

Tax Incentives For New And Expanding Businesses. 

(See Editor’s note for repeal of this Article.) 

§ 105-129.2. (See Editor’s note for repeal) Definitions. 

The following definitions apply in this Article: 
(1) Air courier services. — A person is engaged in the air courier services 

business if the person’s primary business is furnishing air delivery of 
individually addressed letters and packages for compensation, except 
by the United States Postal Service. 

(2) Central office or aircraft facility. — Any of the following: 
a. A A subsidiary, or regional managing office, as defined by 

b. An auxiliary subdivision of an interstate passenger air carrier 
pugaged primarily in centralized training for the carrier at its 
ub. 

c. An auxiliary subdivision of an interstate passenger air carrier 
engaged primarily in aircraft maintenance and repair services or 
aircraft rebuilding as defined by NAICS. 

(3) Cost. — In the case of property owned by the taxpayer, cost is 
determined pursuant to regulations adopted under section 1012 of the 
Code. In the case of property the taxpayer leases from another, cost is 
value as determined pursuant to G.S. 105-130.4G)(2). 

(3a) Customer service center. — An auxiliary subdivision of a telecommu- 
nications or financial services company, as defined by NAICS, that is 
primarily engaged in providing support services to the company’s 
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Article 3A has a delayed repeal date. See notes. 

customers by telephone to support products or services of the com- 
pany. For the purpose of this definition, a subdivision is primarily 
engaged in providing support services by telephone if at least sixty 
percent (60%) of its calls are incoming. : 

(4) Data processing. — Any of the following industries, as defined by 
NAICS: 
a. Computer systems design and related services. 
b. Software publishers. 
c. Software reproducing. 
d. Data processing services. 
e. On-line information services. 

(5) Development zone. — An area designated as a development zone 
pursuant to G.S. 105-129.3A. 

(5a) Electronic mail order house. — An electronic shopping and mail order 
house, as defined by NAICS. 

(6) Enterprise tier. — The classification assigned to an area pursuant to 
G.S. 105-129.3. 

(7) Full-time job. — A position that requires at least 1,600 hours of work 
per year and is intended to be held by one employee during the entire 
year. A full-time employee is an employee who holds a full-time job. 

(8) Hub. — Defined in G.S. 105-164.3. 
(8a) Interstate passenger air carrier. — Defined in G.S. 105-164.3. 
(9) Large investment. — Defined in G.S. 105-129.4(b1). 
(10) Machinery and equipment. — Engines, machinery, equipment, tools, 

and implements used or designed to be used in the business for which 
the credit is claimed. The term does not include real property as 
defined in G.S. 105-278 or rolling stock as defined in G.S. 105-333. 

(11) Manufacturing. — Industries in manufacturing sectors 31 through 
33, as defined by NAICS, but not including quick printing or retail 
bakeries. 

(lla) NAICS. — The North American Industry Classification System 
adopted by the United States Office of Management and Budget. 

(12) Purchase. — Defined in section 179 of the Code. 
(13) Warehousing. — Industries in warehousing and storage subsector 

493 as defined by NAICS. 
(14) Wholesale trade. — Industries in wholesale trade sector 42 as defined 

by NAICS. (1996, 2nd Ex. Sess., c. 13, s. 3.3; 1997-277, s. 1; 1998-55, 
s. 1; 1999-360, ss. 1, 2; 2000-56, ss. 5(a), 5(b); 2000-173, s. 1(a).) 

Article Repealed Effective January 1, 
2006. — This Article is repealed effective for 
applications for credits filed under § 105-129.6 

on or after January 1, 2006. See § 105- 
129.2A(a). 

Editor’s note. — 

Session Laws 2000-173, s. 1(a) amended Ses- 
sion Laws 1996, Second Extra Session, c. 13, s. 
10.2(3), as amended by Session Laws 1999-360, 
s. 1, to provide for repeal of this Article as 
provided within the Article. 

Editor’s Note. — 

Session Laws 2000-173, s. 1(b), codified Ses- 
sion Laws 1997-277, s. 4, as amended by Ses- 
sion Laws 1999-360, s. 18.1, which is noted 

under this section in the main volume, as 
§ 105-129.2A(b), (c), and (d). 

Effect of Amendments. — 

Session Laws 2000-56, ss. 5(a) and 5(b), ef- 
fective for taxable years beginning on or after 
January 1, 2001, in subdivision (2), substituted 
“Central office or aircraft facility” for “Central 
administrative office” as the subdivision head- 
ing, substituted “Any” for “Either”in the intro- 
ductory language, deleted the last sentence of 
subdivision (2)b., pertaining to the definitions 
of “hub” and “interstate passenger air carrier,” 
and added subdivision (2)c.; and added subdi- 
visions (8) and (8a). 
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OPINIONS OF ATTORNEY GENERAL 

Regarding an amendment which would 
extend existing tax benefits to establish- 
ments retailing merchandise by mail or 

General to The Honorable Bill Owens, North 
Carolina General Assembly, N.C. General As- 
sembly, 1999 N.C.A.G. 18 (6/23/99). 

electronic media, see opinion of Attorney 

§ 105-129.2A. (See Editor’s note for repeal) Sunset; stud- 
ies. 

(a) Sunset. — This Article is repealed effective for applications for credits 
filed under G.S. 105-129.6 on or after January 1, 2006. 

(b) Equity Study. — The Department of Commerce shall study the effect of 
the tax incentives provided in this Article on tax equity. This study shall 
include the following: 

(1) Reexamining the formula in G.S. 105-129.3(b) used to define enter- 
prise tiers, to include consideration of alternative measures for more 
equitable treatment of counties in similar economic circumstances. 

(2) Considering whether the assignment of tiers and the applicable 
thresholds are equitable for smaller counties, for example those under 
50,000 in population. 

(3) Compiling any available data on whether expanding North Carolina 
businesses receive fewer benefits than out-of-State businesses that 

| locate to North Carolina. 
(c) Impact Study. — The Department of Commerce shall study the effective- 

ness of the tax incentives provided in this Article. This study shall include: 
(1) Study of the distribution of tax incentives across new and expanding 

industries. 
(2) Examination of data on economic recruitment for the period 1994 

_. through 2000 by county, by industry type, by size of investment, and 
by number of jobs, and other relevant information to determine the 
pattern of business locations and expansions before and after the 
enactment of the William 8S. Lee Act incentives. 

(3) Measuring the direct costs and benefits of the tax incentives. 
(4) Compiling available information on the current use of incentives by 

other states and whether that use is increasing or declining. 
(d) Report. — The Department of Commerce shall report the results of these 

studies and its recommendations to the 2001 General Assembly by April 1, 
2001. (1997-277, s. 4; 1999-360, s. 18.1; 2000-173, ss. 1(b), 1(c).) 

Editor’s Note. — Session Laws 2000-173, 
ss. 1(b) and (c), effective August 2, 2000, codi- 
fied Session Laws 1997-277, s. 4, as amended 
by Session Laws 1999-360, s. 18.1, as subsec- 
tions (b), (c), and (d) of this section, adding 

subsection headings, and added subsection (a); 
and in subsections (b) and (c), substituted “this 
Article” for “the William S. Lee Quality Jobs 
and Business Expansion Act, codified as Article 
3A of Chapter 105 of the General Statues.” 

§ 105-129.3. (See Editor’s note for repeal) Enterprise tier 
designation. 

(a) Tiers Defined. — An enterprise tier one area is a county whose enter- 
prise factor is one of the 10 highest in the State. An enterprise tier two area is 
a county whose enterprise factor is one of the next 15 highest in the State. An 
enterprise tier three area is a county whose enterprise factor is one of the next 
25 highest in the State. An enterprise tier four area is a county whose 
enterprise factor is one of the next 25 highest in the State. An enterprise tier 
five area is any area that is not in a lower-numbered enterprise tier. 
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(b) Annual Designation. — Each year, on or before December 31, the 
Secretary of Commerce shall assign to each county in the State an enterprise 
factor that is the sum of the following: 

(1) The county’s rank in a ranking of counties by average rate of 
unemployment from lowest to highest, for the preceding three years. 

(2) The county’s rank in a ranking of counties by average per capita 
income from highest to lowest, for the preceding three years. 

(3) The county’s rank in a ranking of counties by percentage growth in 
population from highest to lowest. da 

The Secretary of Commerce shall then rank all the counties within the State 
according to their enterprise factor from highest to lowest, identify all the 
areas of the State by enterprise tier, and provide this information to the 
Secretary of Revenue. An enterprise tier designation is effective only for the 
calendar year following the designation. 

(b1) Data. — In measuring rates of unemployment and per capita income, 
the Secretary shall use the latest available data published by a State or federal 
agency generally recognized as having expertise concerning the data. In 
measuring population and population growth, the Secretary shall use the most 
recent estimates of population certified by the State Planning Officer. 

(c) Exception for Enterprise Tier One and Two Areas. — Notwithstanding 
the provisions of this section, a county designated as an enterprise tier one 
area or an enterprise tier two area may not be redesignated as a higher- 
numbered enterprise tier area until it has been in its enterprise tier area for 
at least two consecutive years. 

(d) Exception for Two-County Industrial Park. — For the purpose of this 
Article, an eligible two-county industrial park that meets all of the following 
conditions has the lower enterprise tier designation of the designations of the 
two counties in which it is located: 

(1) It is located in two contiguous counties, one of which has a lower 
enterprise tier designation than the other. 

(2) At least one-third of the park is located in the county with the lower 
tier designation. 

(3) It is owned by the two counties or a joint agency of the counties. 
(4) The county with the lower tier designation contributed at least 

one-half of the cost of developing the park. 
(e) Exceptions for Certain Small Counties. — The following exceptions to 

the provisions of this section apply to small counties: 
(1) Acounty that meets both of the conditions set out below is designated 

an enterprise tier one area: 
a. Its population is less than 10,000. 
b. More than sixteen percent (16%) of its population is below the 

federal poverty level according to the most recent federal decen- 
nial census. 

(2) A county that meets both of the conditions set out below has an 
enterprise tier designation one level below the designation it would 
otherwise have under subsection (a) of this section: 
a. Its population is less than 50,000. 
b. More than eighteen percent (18%) of its population is below the 

federal poverty level according to the most recent federal decen- 
nial census. 

(3) A county that has a population of less than 25,000 and that would 
otherwise be designated an enterprise tier four or five area under this 
section must be designated an enterprise tier three area. (1996, 2nd 
kx. Sess., c. 13, s. 3.3; 1997-277, s. 1; 1998-55, s. 1; 1999-360, ss. 1, 2; 
1999-456, s. 64; 2000-73, s. 1.) 
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Cross References. — For delayed repeal of 
Article 3A, see § 105-129.2A(a). 

Editor’s Note. — 
Session Laws 2000-73, s. 2, makes the 

amendment by Session Laws 2000-73, s. 1 
effective June 30, 2000, and, notwithstanding 
G.S. 105-129.3(b), applicable retroactively to 
designations for the 2000 and later calendar 
years. 

TAXATION §105-129.4 

Effect of Amendments. — 
Session Laws 2000-73, s. 1, in subsection (c), 

inserted “and Two” in the subsection catchline, 
substituted “a county designated as an enter- 
prise tier one area or an enterprise tier two 
area” for “an enterprise tier one area,” and 
substituted “been in its enterprise tier area” for 
“been an enterprise tier area.” See editor’s note 
for applicability and effective date. 

§ 105-129.3A. (See Editor’s note for repeal) Development 
zone designation. 

Cross References. — For delayed repeal of 
Article 3A, see § 105-129.2A(a). 

§ 105-129.4. (See Editor’s note for repeal) Eligibility; for- 
feiture. 

(a) Type of Business. — A taxpayer is eligible for a credit allowed by G.S. 
105-129.12 if the real property for which the credit is claimed is used for a 
central office or aircraft facility that creates at least 40 new jobs. A taxpayer is 
eligible for the other credits allowed by this Article if the taxpayer engages in 
one of the following types of businesses and the jobs with respect to which a 
credit is claimed are created in that business, the machinery and equipment 
with respect to which a credit is claimed are used in that business, and the 
research and development for which a credit is claimed are carried out as part 
of that business: 

(1) Air courier services. 
(2) Central office or aircraft facility that creates at least 40 new jobs. 
(2a) Customer service center located in an enterprise tier one or two area. 
(3) Data processing. 
(3a) Electronic mail order house that creates at least 250 new jobs and is 

located in an enterprise tier one or two area. 
(4) Manufacturing. 
(5) Warehousing. 
(6) Wholesale trade. 

(al) New Jobs Defined. — A central office or aircraft facility creates at least 
40 new jobs if the taxpayer hires at least 40 additional full-time employees to 
fill new positions at the office either in the year the taxpayer first uses the 
property as a central office or aircraft facility or in the preceding 24 months 
while using temporary space for the central office or aircraft facility functions 
during completion of the central office or aircraft facility property. An electronic 
mail order house creates at least 250 new jobs if the taxpayer hires at least 250 
additional full-time employees to fill new positions at the house in the two-year 
period ending on the last day of the taxable year the taxpayer first claims a 
credit under this Article. Jobs transferred from one area in the State to another 
area in the State are not considered new jobs for purposes of this subsection. 

(a2) Expiration. — If, during the period that installments of a credit under 
this Article accrue, the taxpayer is no longer engaged in one of the types of 
business described in subsection (a) of this section, the credit expires and the 
taxpayer may not take any remaining installments of the credit. The taxpayer 
may, however, take the portion of an installment that accrued in a previous 
year and was carried forward to the extent permitted under G.S. 105-129.5. 

(b) Wage Standard. — A taxpayer is eligible for the credit for creating jobs 
or the credit for worker training if the jobs for which the credit is claimed meet 
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the wage standard at the time the taxpayer applies for the credit. A taxpayer 
is eligible for the credit for investing in machinery and equipment, the credit 
for research and development, or the credit for investing in real property for a 
central office or aircraft facility if the jobs at the location with respect to which 
the credit is claimed meet the wage standard at the time the taxpayer applies 
for the credit. Jobs meet the wage standard if they pay an average weekly wage 
that is at least equal to the applicable percentage times the applicable average 
weekly wage for the county in which the jobs will be located, as computed by 
the Secretary of Commerce from data compiled by the Employment Security 
Commission for the most recent period for which data are available. The 
applicable percentage for jobs located in an enterprise tier one area is one 
hundred percent (100%). The applicable percentage for all other jobs is one 
hundred ten percent (110%). The applicable average weekly wage is the lowest 
of the following: (i) the average wage for all insured private employers in the 
county, (ii) the average wage for all insured private employers in the State, and 
(iii) the average wage for all insured private employers in the county multi- 
plied by the county income/wage adjustment factor. The county income/wage 
adjustment factor is the county income/wage ratio divided by the State 
income/wage ratio. The county income/wage ratio is average per capita income 
in the county divided by the annualized average wage for all insured private 
employers in the county. The State income/wage ratio is the average per capita 
income in the State divided by the annualized average wage for all insured 
private employers in the State. 

(b1) Large Investment. — A taxpayer who is otherwise eligible for a tax 
credit under this Article becomes eligible for the large investment enhance- 
ments provided for credits under this Article if the Secretary of Commerce 
certifies that the taxpayer will purchase or lease, and place in service in 
connection with the eligible business within a two-year period, at least one 
hundred fifty million dollars ($150,000,000) worth of one or more of the 
following: real property, machinery and equipment, or central office or aircraft 
facility property. If the taxpayer fails to make the level of investment certified 
within this two-year period, the taxpayer forfeits the large investment en- 
hancements as provided in subsection (d) of this section. 

(b2) Health Insurance. — A taxpayer is eligible for a credit for creating jobs 
or for worker training under this Article if the taxpayer provides health 
insurance for the positions for which the credit is claimed at the time the 
taxpayer applies for the credit. A taxpayer is eligible for the other credits under 
this Article if the taxpayer provides health insurance for all of the full-time 
positions at the location with respect to which the credit is claimed at the time 
the taxpayer applies for the credit. For the purposes of this subsection, a 
taxpayer provides health insurance if it pays at least fifty percent (50%) of the 
premiums for health care coverage that equals or exceeds the minimum 
provisions of the basic health care plan of coverage recommended by the Small 
Employer Carrier Committee pursuant to G.S. 58-50-125. 

Each year that a taxpayer claims an installment or carryforward of a credit 
allowed under this Article, the taxpayer must provide with the tax return the 
taxpayer's certification that the taxpayer continues to provide health insur- 
ance for the jobs for which the credit was claimed or the full-time jobs at the 
location with respect to which the credit was claimed. If the taxpayer ceases to 
provide health insurance for the jobs during a taxable year, the credit expires 
me Ae eae may not take any remaining installment or carryforward of 

e credit. 
(b3) Environmental Impact. — A taxpayer is eligible for a credit allowed 

under this Article only if the taxpayer certifies that, at the time the taxpayer 
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applies for the credit, the taxpayer has no pending administrative, civil, or 
criminal enforcement action based on alleged significant violations of any 
program implemented by an agency of the Department of Environment and 
Natural Resources, and has had no final determination of responsibility for 
any significant administrative, civil, or criminal violation of any program 
implemented by an agency of the Department of Environment and Natural 
Resources within the last five years. A significant violation is a violation or 
alleged violation that does not satisfy any of the conditions of G.S. 143- 
215.6B(d). The Secretary of Commerce will provide the Department of Envi- 
ronment and Natural Resources a list of all taxpayers making this certifica- 
tion. The Department of Environment and Natural Resources may conduct 
random audit checks to verify taxpayers’ certifications. The Department of 
Environment and Natural Resources must notify the Department of Revenue 
of any taxpayer certifications it determines are not accurate. 

(b4) Safety and Health Programs. — A taxpayer is eligible for a credit 
allowed under this Article only if the taxpayer certifies that, as of the time the 
taxpayer applies for the credit, at the business location with respect to which 
the credit is claimed, the taxpayer has no outstanding citations under the 
Occupational Safety and Health Act and has had no serious violation as 
defined in G.S. 95-127 within the last three years. The Secretary of Commerce 
will provide the Department of Labor a list of all taxpayers making this 
certification. The Department of Labor may conduct random audit checks to 
verify taxpayers’ certifications. The Department of Labor must notify the 
Department of Revenue of any taxpayer certifications it determines are not 
accurate. — 

(c) Repealed by Session Laws 1998-55, s. 1, effective for taxable years 
beginning on or after January 1, 1999. 

(d) Forfeiture. — A taxpayer forfeits a credit allowed under this Article if the 
taxpayer was not eligible for the credit at the time the taxpayer applied for the 
credit. In addition, a taxpayer forfeits a large investment enhancement of a tax 
credit if the taxpayer fails to make the level of investment certified by the 
Secretary of Commerce under subsection (bl) of this section within the 
required two-year period. A taxpayer forfeits the technology commercialization 
credit allowed under G.S. 105-129.9A if the taxpayer fails to make the level of 
investment required by subsection (e) of that section within the required 
period or if the taxpayer fails to meet the terms of its licensing agreement with 
a research university. If a taxpayer claimed a twenty percent (20%) technology 
commercialization credit under G.S. 105-129.9A(d) and fails to make the level 
of investment required under that subsection within the required period, but 
does make the level of investment required under subsection (e) of that section 
within the required period, the taxpayer forfeits one-fourth of the twenty 
percent (20%) credit. 
A taxpayer that forfeits a credit under this Article is liable for all past taxes 

avoided as a result of the credit plus interest at the rate established under G.S. 
105-241.1(i), computed from the date the taxes would have been due if the 
credit had not been allowed. The past taxes and interest are due 30 days after 
the date the credit is forfeited; a taxpayer that fails to pay the past taxes and 
interest by the due date is subject to the penalties provided in G.S. 105-236. If 
a taxpayer forfeits the credit for creating jobs, the technology commercializa- 
tion credit, or the credit for investing in machinery and equipment, the 
taxpayer also forfeits any credit for worker training claimed for the jobs for 
which the credit for creating jobs was claimed or the jobs at the location with 
respect to which the technology commercialization credit or the credit for 
investing in machinery and equipment was claimed. 
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(e) Change in Ownership of Business. — The sale, merger, consolidation, 
conversion, acquisition, or bankruptcy of a business, or any transaction by 
which an existing business reformulates itself as another business, does not 
create new eligibility in a succeeding business with respect to credits for which 
the predecessor was not eligible under this Article. A successor business may, 
however, take any installment of or carried-over portion of a credit that its 
predecessor could have taken if it had a tax liability. The acquisition of a 
business is a new investment that creates new eligibility in the acquiring 
taxpayer under this Article if any of the following conditions are met: 

(1) The business closed before it was acquired. 
(2) The business was required to file a notice of plant closing or mass 

layoff under the federal Worker Adjustment and Retraining Notifica- 
tion Act, 29 U.S.C. § 2102, before it was acquired. 

(3) The business was acquired by its employees directly or indirectly 
through an acquisition company under an employee stock option 
transaction or another similar mechanism. For the purpose of this 
subdivision, “acquired” means that as part of the initial purchase of a 
business by the employees, the purchase included an agreement for 
the employees through the employee stock option transaction or 
another similar mechanism to obtain one of the following: 
a. Ownership of more than fifty percent (50%) of the business. 
b. Ownership of not less than forty percent (40%) of the business 

within seven years if the business has tangible assets with a net 
book value in excess of one hundred million dollars 
($100,000,000) and has the majority of its operations located in an 
enterprise tier one, two, or three area. 

(f) Development Zone Project Credit. — Subsections (a) through (b4) of this 
section do not apply to the credit for development zone projects provided in 
G.S. 105-129.13. (1996, 2nd Ex. Sess., c. 18, s. 3.38; 1997-277, ss. 1, 2; 1998-55, 
s. 1; 1999-305, s. 3; 1999-360, ss. 1, 2; 1999-369, s. 5.2; 2000-56, ss. 5(c), 6, 8(c); 
2000-140, ss. 92.A(a),(b).) 

Cross References. — For delayed repeal of 
Article 3A, see § 105-129.2A(a). 

Effect of Amendments. — 
Session Laws 2000-56, s. 5(c), as amended by 

Session Laws 2000-140, s. 92.A(a), effective for 
taxable years beginning on or after January 1, 
2001, substituted “central office or aircraft fa- 
cility” for “central administrative office” in sub- 
sections (a), (al), (b) and (b1). 

Session Law 2000-56, s. 6, effective May 1, 

1999, and applicable to acquisitions made on or 
after that date, rewrote subdivision (e)(3), add- 
ing subdivisions (e)(3)a. and b. 

Session Laws 2000-56, s. 8(c), effective for 
taxable years beginning on or after January 1, 
2000, added subsection (a2). 

Session Laws 2000-140, s. 92.A(b) amends 
Session Laws 2000-56, s. 10(g), providing for 
the effective date of subsection (a2), as added by 
Session Laws 2000-56, s. 8(c). 

§ 105-129.5. (See Editor’s note for repeal) Tax election; 
cap; carryforwards. 

(a) Tax Election. — The credits provided in this Article are allowed against 
the franchise tax levied in Article 3 of this Chapter, the income taxes levied in 
Article 4 of this Chapter, and the gross premiums tax levied in Article 8B of 
this Chapter. The taxpayer may divide the technology commercialization credit 
allowed in G.S. 105-129.9A between the taxes against which it is allowed. The 
taxpayer shall elect the percentage of the credit that will be taken against each 
tax when filing the return on which the credit is first taken. This election is 
binding. The percentage of the credit elected to be taken against each tax may 
be carried forward only against the same tax. 
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The taxpayer must take any other credit allowed in this Article against only 
one of the taxes against which it is allowed. The taxpayer shall elect the tax 
against which a credit will be claimed when filing the return on which the first 
installment of the credit is claimed. This election is binding. Any carryforwards 
of the credit must be claimed against the same tax. 

(b) Cap. — The credits allowed under this Article may not exceed fifty 
percent (50%) of the tax against which they are claimed for the taxable year, 
reduced by the sum of all other credits allowed against that tax, except tax 
payments made by or on behalf of the taxpayer. This limitation applies to the 
cumulative amount of credit, including carryforwards, claimed by the taxpayer 
under this Article against each tax for the taxable year. 

(c) Carryforward. — Any unused portion of a credit with respect to a large 
investment or with respect to the technology commercialization credit allowed 
in G.S. 105-129.9A may be carried forward for the succeeding 20 years. Any 
unused portion of a credit may be carried forward for the succeeding 10 years 
if the Secretary of Commerce certifies when an application for the credit is first 
made that the taxpayer will purchase or lease, and place in service in 
connection with the eligible business within a two-year period, at least fifty 
million dollars ($50,000,000) worth of one or more of the following: real 
property, machinery and equipment, or central office or aircraft facility 
property. If the taxpayer fails to make the level of investment certified within 
this two-year period, the taxpayer forfeits this enhanced carryforward period. 
Any unused portion of any other credit may be carried forward for the 
succeeding five years. (1996, 2nd Ex. Sess., c. 13, s. 3.3; 1997-277, s. 1; 1998-55, 
s. 1; 1999-305, s. 4; 1999-360, ss. 1, 2; 2000-56, s. 2.) 

Cross References. — For delayed repeal of 2000, added “carryforwards” to the section 
Article 3A, see § 105-129.2A(a). heading; added subsection (c), transferring the 

Effect of Amendments. — former last two sentences in subsection (b) to be 
Session Laws 2000-56, s. 2, effective for tax- the present first and last sentences in subsec- 

able years beginning on or after January 1, _ tion (c); and made stylistic changes. 

§ 105-129.6. (See Editor’s note for repeal) Application; re- 
| ports. 

(a) Application. — To claim the credits allowed by this Article, the taxpayer 
must provide with the tax return the certification of the Secretary of Com- 
merce that the taxpayer meets all of the eligibility requirements of G.S. 
105-129.4 or G.S. 105-129.18, as applicable, with respect to each credit. A 
taxpayer shall apply to the Secretary of Commerce for certification of eligibil- 
ity. The application must be on a form provided by the Secretary of Commerce 
and must contain any information necessary for the Secretary of Commerce to 
determine whether the taxpayer meets the eligibility requirements. In addi- 
tion, the application must state the number of full-time jobs to be created that 
are Ieeated within a development zone, the number of full-time jobs to be 
created that are expected to be filled by employees residing within the 
development zone, and the number of full-time jobs to be created that are 
expected to be filled by employees residing within a census tract or census 
block group that has more than twenty percent (20%) of its population below 
the poverty level according to the most recent federal decennial census. 

If the Secretary of Commerce determines that the taxpayer meets all of the 
eligibility requirements of G.S. 105-129.4 or G.S. 105-129.13, as applicable, 
with respect to a credit, the Secretary shall issue a certificate describing the 
location with respect to which the credit is claimed, outlining the eligibility 
requirements for the credit, and stating that the taxpayer meets the eligibility 
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requirements. If the Secretary of Commerce determines that the taxpayer does 
not meet all of the eligibility requirements of G.S. 105-129.4 or G.S. 105- 
129.13, as applicable, with respect to a credit, the Secretary must advise the 
taxpayer in writing of the eligibility requirements the taxpayer fails to meet. 
The Secretary of Commerce may adopt rules in accordance with Chapter 150B 
of the General Statutes that are needed to carry out the Secretary of 
Commerce’s responsibilities under this section. 

(al) Fee. — When filing an application for certification under this section, 
the taxpayer must pay the Department of Commerce a fee of five hundred 
dollars ($500.00) for each credit the taxpayer intends to claim with respect to 
a location that is in an enterprise tier three, four, or five area, subject to a 
maximum fee of one thousand five hundred dollars ($1,500) per taxpayer per 
taxable year. This fee does not apply to any credit the taxpayer intends to claim 
with respect to a location that is in a development zone as defined in GS. 
105-129.3A. If the taxpayer applies for certification for a credit that relates to 
locations in more than one enterprise tier area, the fee is based on the 
highest-numbered enterprise tier area. 

The Secretary of Commerce shall retain one-fourth of the proceeds of the fee 
imposed in this section for the costs of administering this section. The 
Secretary of Commerce shall credit the remaining proceeds of the fee imposed 
in this section to the Department of Revenue for the costs of administering and 
auditing the credits allowed in this Article. The proceeds of the fee are receipts 
of the Department to which they are credited. 

(b) Reports. — The Department of Commerce shall report to the Depart- 
ment of Revenue and to the Fiscal Research Division of the General Assembly 
by May 1 of each year the following information for the 12-month period ending 
the preceding April 1: 

(1) The number of applications for each credit allowed in this Article. 
(2) The number and enterprise tier area of new jobs with respect to which 

credits were applied for. 
(3) The cost of machinery and equipment with respect to which credits 

were applied for. 
(4) The number of new jobs created within development zones, and the 

percentage of those jobs that were filled by residents of the zones. 
(1996, 2nd Ex. Sess., c. 13, s. 3.8; 1997-277, s. 1; 1998-55, s. 1; 
1999-360, ss. 1, 2; 2000-56, s. 1(a).) 

Cross References. — For delayed repeal of _uary 1, 2001, and applicable to applications 
Article 3A, see § 105-129.2A(a). made on or after that date, inserted the second 

Effect of Amendments. — sentence in the first paragraph in subsection 
Session Laws 2000-56, s. 1(a), effective Jan- (al). 

§ 105-129.7. (See Editor’s note for repeal) Substantiation. 
(a) To claim a credit allowed by this Article, the taxpayer must provide any 

information required by the Secretary of Revenue. Every taxpayer claiming a 
credit under this Article shall maintain and make available for inspection by 
the Secretary of Revenue any records the Secretary considers necessary to 
determine and verify the amount of the credit to which the taxpayer is entitled. 
The burden of proving eligibility for the credit and the amount of the credit 
shall rest upon the taxpayer, and no credit shall be allowed to a taxpayer that 
fails to maintain adequate records or to make them available for inspection. 

(b) Each taxpayer must provide with the tax return qualifying information 
for each credit claimed under this Article for the first taxable year the credit is 
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claimed and for every year in which a subsequent installment or a 
carryforward of that credit is claimed. The qualifying information must be in 
the form prescribed by the Secretary, must cover each taxable year beginning 
with the first taxable year the credit is claimed, and must be signed and 
affirmed by the individual who signs the taxpayer’s tax return. The informa- 
tion required by this subsection is information demonstrating that the tax- 
payer has met the conditions for qualifying for an initial credit and any 
installments and carryforwards, and includes the following: 

(1) The physical location of the jobs and investment with respect to which 
the credit is claimed, including the enterprise tier designation of the 
location and whether it is in a development zone. In addition, for each 
individual who fills a job at a location with respect to which a credit is 
claimed, the place where the individual resided before taking the job, 
Ee any enterprise tier or development zone designation of that 
place. 

(2) The type of business with respect to which the credit is claimed, as 
required by G.S. 105-129.4(a)}, and wage information described in G.S. 
105-129.4(b). 

(3) If the credit is claimed with respect to a large investment certified 
under G.S. 105-129.4(b1) or is a credit with a carryforward period of 
10 years under G.S. 105-129.5(c), the amount of the investment 
requirement under those subsections that has been met to date. 

(4) Qualifying information required for the credit for creating jobs allowed 
under G.S. 105-129.8, the credit for investing in machinery and 
equipment allowed under G.S. 105-129.9, the credit for worker train- 
ing allowed under G.S. 105-129.11, the credit for investing in central 
office or aircraft facility property allowed in G.S. 105-129.12, and any 
other credits allowed under this Article. (1996, 2nd Ex. Sess., c. 13, s. 
3.3; 1997-277, s. 1; 1999-360, ss. 1, 2; 2000-56, s. 5(d).) 

Cross References. — For delayed repeal of credit with a carryforward period of 10 years 
Article 3A, see § 105-129.2A(a). under G.S. 105-129.5(c)” and substituted “those 

Effect of Amendments. — subsections” for “that subsection”; and substi- 
~ Session Laws 2000-56, s. 5(d), effective for tuted “central office or aircraft facility” for “cen- 
taxable years beginning on or after January 1, tral administrative office” in subdivision (b)(4). 
2001, in subdivision (b)(3), inserted “or is a 

§ 105-129.8. (See Editor’s note for repeal) Credit for creat- 
ing jobs. 

(a) Credit. — A taxpayer that meets the eligibility requirements set out in 
G.S. 105-129.4, has five or more full-time employees, and hires an additional 
full-time employee during that year to fill a position located in this State is 
allowed a credit for creating a new full-time job. The amount of the credit for 
each new full-time job created is set out in the table below and is based on the 
enterprise tier of the area in which the position is located. In addition, if the 
position is located in a development zone, the amount of the credit is increased 
by four thousand dollars ($4,000) per job. 

Area Enterprise Tier Amount of Credit 
Tier One $12,500 
Tier Two 4,000 
Tier Three 3,000 
Tier Four 1,000 
Tier Five 500 
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A position is located in an area if more than fifty percent (50%) of the 
employee’s duties are performed in the area. The credit may not be taken in the 
taxable year in which the additional employee is hired. Instead, the credit shall 
be taken in equal installments over the four years following the taxable year in 
which the additional employee was hired and shall be conditioned on the 
continued employment by the taxpayer of the number of full-time employees 
the taxpayer had upon hiring the employee that caused the taxpayer to qualify 
for the credit. 

If, in one of the four years in which the installment of a credit accrues, the 
number of the taxpayer’s full-time employees falls below the number of 
full-time employees the taxpayer had in the year in which the taxpayer 
qualified for the credit, the credit expires and the taxpayer may not take any 
remaining installment of the credit. The taxpayer may, however, take the 
portion of an installment that accrued in a previous year and was carried 
forward to the extent permitted under G.S. 105-129.5. 

Jobs transferred from one area in the State to another area in the State shall 
not be considered new jobs for purposes of this section. If, in one of the four 
years in which the installment of a credit accrues, the position filled by the 
employee is moved to an area in a higher- or lower-numbered enterprise tier, 
or is moved from a development zone to an area that is not a development zone, 
the remaining installments of the credit shall be calculated as if the position 
had been created initially in the area to which it was moved. 

(b) Repealed by Session Laws 1989, c. 111, s. 1. 
(b1), (c) Repealed by Session Laws 1996, Second Extra Session, c. 13, s. 3.3. 
(d) Planned Expansion. — A taxpayer that signs a letter of commitment 

with the Department of Commerce to create at least twenty new full-time jobs 
in a specific area within two years of the date the letter is signed qualifies for 
the credit in the amount allowed by this section based on the area’s enterprise 
tier and development zone designation for that year even though the employ- 
ees are not hired that year. The credit shall be available in the taxable year 
after at least twenty employees have been hired if the hirings are within the 
two-year commitment period. The conditions outlined in subsection (a) apply to 
a credit taken under this subsection except that if the area is redesignated to 
a higher-numbered enterprise tier or loses its development zone designation 
after the year the letter of commitment was signed, the credit is allowed based 
on the area’s enterprise tier and development zone designation for the year the 
letter was signed. If the taxpayer does not hire the employees within the 
two-year period, the taxpayer does not qualify for the credit. However, if the 
taxpayer qualifies for a credit under subsection (a) in the year any new 
employees are hired, the taxpayer may take the credit under that subsection. 

(e), (f) Repealed by Session Laws 1996, Second Extra Session, c. 13, s. 3.3. 
(1987, c. 568, ss..1, 2; 1989, c. 111, ss. 1, 2; c. 751, ss. 7(6), 7(7), 8(10), 8(11); c. 
753, 8. 4.1(a)-(d); 1989 (Reg. Sess., 1990), c. 814, s. 14; 1991, c. 517, ss. 1-3; 1991 
(Reg. Sess., 1992), c. 959, ss. 20, 21; 1993, c. 45, ss. 1, 2; c. 485, ss. 7, 11; 1995, 
c. 370, ss. 5, 6; 1996, 2nd Ex. Sess., c. 13, ss. 3.2-3.4; 1997-277, s. 1; 1998-55, s. 
1; 1999-360, s. 1; 2000-56, s. 8(a); 2000-140, s. 92.A(b).) 

Cross References. — For delayed repeal of 
Article 3A, see § 105-129.2A(a). 

Effect of Amendments. — 
Session Laws 2000-56, s. 8(a), effective for 

taxable years beginning on or after J anuary 1, 
2000, substituted “has five or more full-time 
employees” for “has five or more employees for 

at least 40 weeks during taxable year” in sub- 
section (a). 

Session Laws 2000-140, s. 92.A(b) amends 
Session Laws 2000-56, s. 10(g), providing for 
the effective date of the amendment to subsec- 
tion (a) by Session Laws 2000-56, s. 8(a). 
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§ 105-129.9. (See Editor’s note for repeal) Credit for in- 
vesting in machinery and equipment. 

(a) General Credit. — If a taxpayer that has purchased or leased eligible 
machinery and equipment places them in service in this State during the 
taxable year, the taxpayer is allowed a credit equal to seven percent (7%) of the 
excess of the eligible investment amount over the applicable threshold. 
Machinery and equipment are eligible if they are capitalized by the taxpayer 
for tax purposes under the Code and not leased to another party. In addition, 
in the case of a large investment, machinery and equipment that are not 
capitalized by the taxpayer are eligible if the taxpayer leases them from 
another party. The credit may not be taken for the taxable year in which the 
machinery and equipment are placed in service but shall be taken in equal 
installments over the seven years following the taxable year in which they are 
placed in service. 

(al) Technology Commercialization Credit. — Ifa taxpayer is eligible for the 
credit allowed in this section with respect to eligible machinery and equipment 
and qualifies for one of the credits allowed in G.S. 105-129.9A with respect to 
the same machinery and equipment, the taxpayer may choose to take one of 
those credits instead of the credit allowed in this section. A taxpayer may take 
the credit allowed in this section or one of the credits allowed in GS. 
105-129.9A during a taxable year with respect to eligible machinery and 
equipment, but may not take more than one of these credits with respect to the 
same machinery and equipment. 

(b) Eligible Investment Amount. — The eligible investment amount is the 
lesser of (i) the cost of the eligible machinery and equipment and (ii) the 
amount by which the cost of all of the taxpayer’s eligible machinery and 
equipment that are in service in this State on the last day of the taxable year 
exceeds the cost of all of the taxpayer’s eligible machinery and equipment that 
were in service in this State on the last day of the base year. The base year is 
that year, of the three immediately preceding taxable years, in which the 
taxpayer had the most eligible machinery and equipment in service in this 
State. A taxpayer that claims a credit under this section must include with the 
application for certification required under G.S. 105-129.6(a) specific documen- 
tation supporting the taxpayer’s calculation of the eligible investment amount 
under this subsection. 

(c) Threshold. — The applicable threshold is the appropriate amount set out 
in the following table based on the enterprise tier of the area where the eligible 
machinery and equipment are placed in service during the taxable year. If the 
taxpayer places eligible machinery and equipment in service in more than one 
area during the taxable year, the threshold applies separately to the eligible 
machinery and equipment placed in service in each area. If the taxpayer places 
eligible machinery and equipment in service in an area over the course of a 
two-year period, the applicable threshold for the second taxable year is reduced 
by the eligible investment amount for the previous taxable year. 

Area Enterprise Tier Threshold 
Tier One $ -0- 
Tier Two 100,000 
Tier Three 200,000 
Tier Four 500,000 
Tier Five 1,000,000 

(d) Expiration. — If, in one of the seven years in which the installment of a 
credit accrues, the machinery and equipment with respect to which the credit 
was claimed are disposed of, taken out of service, or moved out of State, the 
credit expires and the taxpayer may not take any remaining installment of the 
credit for that machinery and equipment unless the cost of that machinery and 
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equipment is offset in the same taxable year by the taxpayer's new investment 
in eligible machinery and equipment placed in service in the same enterprise 
tier, as provided in this subsection. If, during the taxable year the taxpayer 
disposed of the machinery and equipment for which installments remain, there 
has been a net reduction in the cost of all the taxpayer’s eligible machinery and 
equipment that are in service in the same enterprise tier as the machinery and 
equipment that were disposed of, and the amount of this reduction is greater 
than twenty percent (20%) of the cost of the machinery and equipment that 
were disposed of, then the taxpayer forfeits the remaining installments of the 
credit for the machinery and equipment that were disposed of. If the amount 
of the net reduction is equal to twenty percent (20%) or less of the cost of the 
machinery and equipment that were disposed of, or if there is no net reduction, 
then the taxpayer does not forfeit the remaining installments of the expired 
credit. In determining the amount of any net reduction during the taxable year, 
the cost of machinery and equipment the taxpayer placed in service during the 
taxable year and for which the taxpayer claims a credit under Article 3B of this 
Chapter may not be included in the cost of all the taxpayer’s eligible machinery 
and equipment that are in service. If in a single taxable year machinery and 
equipment with respect to two or more credits in the same tier are disposed of, 
the net reduction in the cost of all the taxpayer’s eligible machinery and 
equipment that are in service in the same tier is compared to the total cost of 
all the machinery and equipment for which credits expired in order to 
determine whether the remaining installments of the credits are forfeited. 

The expiration of a credit does not prevent the taxpayer from taking the 
portion of an installment that accrued in a previous year and was carried 
forward to the extent permitted under G.S. 105-129.5. 

If, in one of the seven years in which the installment of a credit accrues, the 
machinery and equipment with respect to which the credit was claimed are 
moved to an area in a higher-numbered enterprise tier, or are moved from a 
development zone to an area that is not a development zone, the remaining 
installments of the credit are allowed only to the extent they would have been 
allowed if the machinery and equipment had been placed in service initially in 
the area to which they were moved. 

(e) Planned Expansion. — A taxpayer that signs a letter of commitment 
with the Department of Commerce to place specific eligible machinery and 
equipment in service in an area within two years after the date the letter is 
signed may, in the year the eligible machinery and equipment are placed in 
service in that area, calculate the credit for which the taxpayer qualifies based 
on the area’s enterprise tier and development zone designation for the year the 
letter was signed. All other conditions apply to the credit, but if the area has 
been redesignated to a higher-numbered enterprise tier or has lost its 
development zone designation after the year the letter of commitment was 
signed, the credit is allowed based on the area’s enterprise tier and develop- 
ment zone designation for the year the letter was signed. If the taxpayer does 
not place part or all of the specified eligible machinery and equipment in 
service within the two-year period, the taxpayer does not qualify for the benefit 
of this subsection with respect to the machinery and equipment not placed in 
service within the two-year period. However, if the taxpayer qualifies for a 
credit in the year the eligible machinery and equipment are placed in service, 
the taxpayer may take the credit for that year as if no letter of commitment 

_ had been signed pursuant to this subsection. (1996, 2nd Ex. Sess., c. 13, s. 3.3; 
1997-277, s. 1; 1998-55, s. 1; 1999-305, s. 1; 1999-360, ss. 1, 2; 2000-56, s. 8(b); 
2000-140, s. 92.A(b); 2000-173, s. 1(a).) 
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Cross References. — For delayed repeal of 2000, rewrote subsection (d). 
Article 3A, see § 105-129.2A(a). Session Laws 2000-140, s. 92.A(b) amends 

Effect of Amendments. — Session Laws 2000-56, s. 10(g), providing for 
Session Laws 2000-56, s. 8(b), effective for the effective date of the amendment to subsec- 

taxable years beginning on or after January 1, tion (d) by Session Laws 2000-56, s. 8(b). 

§ 105-129.9A. (See Editor’s note for repeal) Technology 
commercialization credit. 

Cross References. — For delayed repeal of 
Article 3A, see § 105-129.2A(a). 

§ 105-129.10. (See Editor’s note for repeal) Credit for re- 
search and development. 

Cross References. — For delayed repeal of 
Article 3A, see § 105-129.2A(a). 

§ 105-129.11. (See Editor’s note for repeal) Credit for 
worker training. 

Cross References. — For delayed repeal of 
Article 3A, see § 105-129.2A(a). 

§ 105-129.12. (See Editor’s note for repeal) Credit for in- 
vesting in central office or aircraft facility 
property. 

(a) Credit. — If a taxpayer that has purchased or leased real property in this 
State begins to use the property as a central office or aircraft facility during the 
taxable year, the taxpayer is allowed a credit equal to seven percent (7%) of the 
eligible investment amount. The eligible investment amount is the lesser of (i) 
the cost of the property and (ii) the amount by which the cost of all of the 
property the taxpayer is using in this State as central office or aircraft facilities 
on the last day of the taxable year exceeds the cost of all of the property the 
taxpayer was using in this State as central office or aircraft facilities on the last 
day of the base year. The base year is that year, of the three immediately 
preceding taxable years, in which the taxpayer was using the most property in 
this State as central office or aircraft facilities. In the case of property that is 
leased, the cost of the property is not determined as provided in G.S. 105-129.2 
but is considered to be the taxpayer’s lease payments over a seven-year period, 
plus any expenditures made by the taxpayer to improve the property before it 
is used as the taxpayer’s central office or aircraft facility if the expenditures are 
not reimbursed or credited by the lessor. The maximum credit allowed a 
taxpayer under this section for property used as a central office or aircraft 
facility is five hundred thousand dollars ($500,000). The entire credit may not 
be taken for the taxable year in which the property is first used as a central 
office or aircraft facility but shall be taken in equal installments over the seven 
years following the taxable year in which the property is first used as a central 
office or aircraft facility. The basis in any real property for which a credit is 
allowed under this section shall be reduced by the amount of credit allowable. 

(b) Mixed Use Property. — If the taxpayer uses only part of the property as 
the taxpayer’s central office or aircraft facility, the amount of the credit allowed 
under this section is reduced by multiplying it by a fraction the numerator of 
which is the square footage of the property used as the taxpayer’s central office 
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or aircraft facility and the denominator of which is the total square footage of 
the property. 

(c) Expiration. — If, in one of the seven years in which the installment of a 
credit accrues, the property with respect to which the credit was claimed is no 
longer used as a central office or aircraft facility, the credit expires and the 
taxpayer may not take any remaining installment of the credit. If, in one of the 
seven years in which the installment of a credit accrues, part of the property 
with respect to which the credit was claimed is no longer used as a central 
office or aircraft facility, the remaining installments of the credit shall be 
reduced by multiplying it by the fraction described in subsection (b) of this 
section. If, in one of the seven years in which the installment of a credit 
accrues, the total number of employees the taxpayer employs at all of its 
central office or aircraft facilities in this State drops by 40 or more, the credit 
expires and the taxpayer may not take any remaining installment of the credit. 

In each of these cases, the taxpayer may nonetheless take the portion of an 
installment that accrued in a previous year and was carried forward to the 
extent permitted under G.S. 105-129.5. (1997-277, s. 1; 1998-55, s. 1; 1999-360, 
s. 1; 2000-56, s. 5(e).) 

Cross References. — For delayed repeal of taxable years beginning on or after January 1, 
Article 3A, see § 105-129.2A(a). 2001, substituted “central office or aircraft fa- 

Effect of Amendments. — cility” for “central administrative office” 
Session Laws 2000-56, s. 5(e), effective for throughout the section. 

§ 105-129.13. (See Editor’s note for repeal) Credit for de- 
velopment zone projects. 

(a) Credit. — A taxpayer who contributes cash or property to a development 
zone agency for an improvement project in a development zone is allowed a 
credit equal to twenty-five percent (25%) of the value of the contribution. A 
contribution is for an improvement project for the purposes of this section if the 
agency receiving the contribution contracts in writing to use the contribution 
for the project and agrees in the contract to repay to the taxpayer, with 
interest, any part of the contribution not used for the project. The credit may 
not be taken for the year in which the contribution is made but must be taken 
for the taxable year beginning during the calendar year in which the applica- 
tion for the credit becomes effective as provided in this section. 

(b) Definitions. — The following definitions apply in this section: 
(1) Community development corporation. — A nonprofit corporation that 

meets all of the following conditions: 
a. It is chartered pursuant to Chapter 55A of the General Statutes 

and is tax-exempt pursuant to section 501(c)(3) of the Code. 
b. Its primary mission is to develop and improve low-income commu- 

nities and neighborhoods through economic and related develop- 
ment. 

c. Its activities and decisions are initiated, managed, and controlled 
by the constituents of those local communities. 

d. Its primary function is to act as deal maker and packager of 
projects and activities that will increase its constituency’s oppor- 
tunities to become owners, managers, and producers of small 
businesses, to obtain affordable housing, and to obtain jobs 
designed to produce positive cash flow and curb blight in the 
targeted community. 
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(2) Community development purpose. — A purpose for which a city is 
Spat to expend funds under G.S. 160A-456, 160A-457, and 
160A-457.2. 

(3) Control. — A person controls an entity if the person owns, directly or 
indirectly, more than ten percent (10%) of the voting securities of that 
entity. As used in this subdivision, the term “voting security” means a 
security that (i) confers upon the holder the right to vote for the 
election of members of the board of directors or similar governing body 
of the business or (ii) is convertible into, or entitles the holder to 
receive upon its exercise, a security that confers such a right to vote. 
A general partnership interest is a voting security. 

(4) Development zone agency. — Any of the following agencies that the 
Department of Commerce certifies will undertake an improvement 
project in a development zone: 
a. A community-based development organization qualified under 24 

C.F.R. § 570.204 to receive community development block grant 
funds under the Housing and Community Development Act of 
1974, as amended, 42 U.S.C. § 5301, et seq., to carry out a 
neighborhood revitalization project, a community economic devel- 
opment project, or an energy conservation project. 

b. A community action agency that has been officially designated as 
such pursuant to section 210 of the Economic Opportunity Act of 
1964, Public Law 88-452, 78 Stat. 508 and which has not lost its 
designation as a result of a failure to comply with the provisions 
of that act. 

c. Acommunity development corporation. 
d. A community development financial institution certified by the 

United States Department of the Treasury under the Community 
Development Banking and Financial Institutions Act of 1994, 12 
U.S.C. § 4701, et seq. 

e. A community housing development organization qualified under 
the HOME Investment Partnerships Act, 42 U.S.C. §§ 12701, 
12704, and 24 C.F‘R. § 92.2. 

f. A local housing authority created under Article 1 of Chapter 157 of 
the General Statutes. 

(5) Improvement project. — A project to construct or improve real prop- 
erty for community development purposes or to acquire real property 
and convert it for community development purposes. Construction or 
improvement includes services provided by a development zone 
agency directly related to the construction or improvement, and 
project development fees charged by a developer for the construction 
or improvement. 

(c) Certification. — Before certifying that a development zone agency will 
undertake an improvement project in a development zone, the Secretary must 
require the agency to provide sufficient documentation to establish the identity 
of the agency, the nature of the project, and that the project is for a community 
development purpose and is located in a development zone. The Secretary of 
Commerce shall not certify a development zone agency under this section if the 
agency, any of the agency’s officers or directors, or any partner of the agency 
has ever used any part of a contribution made under this section for any 
purpose other than an improvement project. 

(d) Limitations. — A taxpayer who claims a credit under this subsection 
must identify in the application the development zone agencies to which the 
taxpayer made contributions and the amount contributed to each. No credit is 

177 



§105-129.13 2000 INTERIM SUPPLEMENT §105-129.13 

Article 3A has a delayed repeal date. See notes. 

allowed for a contribution if the taxpayer has one of the relationships defined 
in section 267(b) of the Code with the development zone agency or if the 
taxpayer controls, is controlled by, or is under common control with an affiliate 
of the development zone agency. No credit is allowed to the extent the taxpayer 
receives anything of value in exchange for the contribution. 

(e) Application. — To be eligible for the tax credit provided in this section, in 
addition to the application required under G.S. 105-129.6, the taxpayer must 
file an application for the credit with the Secretary of Revenue on or before 
April 15 of the year following the calendar year in which the contribution was 
made. The Secretary may grant extensions of this deadline, as the Secretary 
finds appropriate, upon the request of the taxpayer, except that the application 
may not be filed after September 15 of the year following the calendar year in 
which the contribution was made. An application is effective for the year in 
which it is timely filed. The application must be on a form prescribed by the 
Secretary and must include any supporting documentation that the Secretary 
may require. If a contribution for which a credit is applied for was of property 
rather than cash, the taxpayer must include with the application a certified 
appraisal of the value of the property contributed. There is no fee for an 
application under this section. 

(f) Ceiling. — The total amount of all tax credits allowed to taxpayers under 
this section for contributions made in a calendar year may not exceed four 
million dollars ($4,000,000). The Secretary of Revenue must calculate the total 
amount of tax credits claimed from the applications filed under this section. If 
the total amount of tax credits claimed for contributions made in a calendar 
year exceeds four million dollars ($4,000,000), the Secretary must allow a 
portion of the credits claimed by allocating a total of four million dollars 
($4,000,000) in tax credits in proportion to the size of the credit claimed by each 
taxpayer. If a credit is reduced pursuant to this subsection, the Secretary must 
notify the taxpayer of the amount of the reduction of the credit on or before 
December 31 of the year the application was filed. The Secretary’s allocations 
based on applications filed pursuant to this section are final and will not be 
adjusted to account for credits applied for but not claimed. 

(g) Forfeiture. — A taxpayer forfeits a credit allowed under this section to 
the extent the development zone agency uses the taxpayer’s contribution for 
any purpose other than an improvement project. Each development zone 
agency certified by the Department of Commerce must file with the Depart- 
ment of Commerce annual financial statements audited in accordance with 
generally accepted accounting principles and in accordance with Government 
Audit Standards developed by the Comptroller General of the United States. 
The annual statements are required each time the agency receives a contri- 
bution eligible for the credit allowed under this section until the entire 
contribution has been used for improvement projects. If the Department of 
Commerce determines that a development zone agency has used part or all of 
a contribution for any purpose other than an improvement project, the 
Department must notify the Secretary of Revenue of the forfeiture, the 
taxpayer who made the contribution, and the amount forfeited. (1999-360, ss. 
1, 2; 2000-56, s. 1(b).) 

Cross References. — For delayed repeal of 2000-56, s. 1(b), effective January 1, 2001, and 
Article 3A, see § 105-129.2A(a). applicable to applications made on or after that 

Effect of Amendments. — Session Laws date, added the last sentence in subsection (e). 
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ARTICLE 3B. 

Business And Energy Tax Credits. 

(See Editor’s note for repeal of this Article) 

§ 105-129.15. (See Editor’s note for repeal) Definitions. 

Article Has a Delayed Repeal Date. — sion Laws 1996, Second Extra Session, c. 13, s. 
For repeal of this Article, see § 105-129.15A. 10.2(3), as amended by Session Laws 1999-360, 

Editor’s Note. — s. 1, to provide for repeal of this Article as 

Session Laws 2000-173, s. 1(a) amended Ses- provided within the Article. 

§ 105-129.15A. Sunset. 

G.S. 105-129.16 is repealed effective for business property placed in service 
on or after January 1, 2002. The remainder of this Article is repealed effective 
January 1, 2006. The repeal of G.S. 105-129.16A applies to renewable energy 
property placed in service on or after January 1, 2006. The repeal of G.S. 
105-129.16B applies to buildings to which federal credits are allocated on or 
after January 1, 2006. (2000-173, s. 1(d).) 

Editor’s Note. — Session Laws 2000-173, s. 
20, made this section effective August 2, 2000. 

§ 105-129.16. (See Editor’s note for repeal) Credit for in- 
vesting in business property. 

Cross References. — For delayed repeal of 
Article 3B, see § 105-129.15A. 

§ 105-129.16A. (See Editor’s note for repeal) Credit for 
investing in renewable energy property. 

Cross References. — For delayed repeal of 
Article 3B, see § 105-129.15A. 

§ 105-129.16B. (See Editor’s note for repeal) Credit for 
low-income housing. 

(a) (Effective until July 1, 2005) Credit. — A taxpayer that is allowed for 
the taxable year a federal income tax credit for low-income housing under 
section 42 of the Code with respect to a qualified North Carolina low-income 
building, is allowed a credit under this Article equal to a percentage of the total 
federal credit allowed with respect to that building. For the purposes of this 
section, the total federal credit allowed is the total allowed during the 10-year 
federal credit period plus the disallowed first-year credit allowed in the 11th 
ear. For the purposes of this section, the total federal credit is calculated 

eerie) on qualified basis as of the end of the first year of the credit period and 
is not recalculated to reflect subsequent increases in qualified basis. For 
buildings that meet condition (c)(1) or (c)(la) of this section, the credit 
percentage is seventy-five percent (75%). For other buildings, the credit 
percentage is twenty-five percent (25%). 

19 



§105-129.16B 2000 INTERIM SUPPLEMENT §105-129.16B 

Article 3B has a delayed repeal date. See notes. 

(a) (Effective July 1, 2005) Credit. — A taxpayer that is allowed for the 
taxable year a federal income tax credit for low-income housing under section 
42 of the Code with respect to a qualified North Carolina low-income building, 
is allowed a credit under this Article equal to a percentage of the total federal 
credit allowed with respect to that building. For the purposes of this section, 
the total federal credit allowed is the total allowed during the 10-year federal 
credit period plus the disallowed first-year credit allowed in the 11th year. For 
the purposes of this section, the total federal credit is calculated based on 
qualified basis as of the end of the first year of the credit period and is not 
recalculated to reflect subsequent increases in qualified basis. For buildings 
that meet condition (c)(1) of this section, the credit percentage is seventy-five 
percent (75%). For other buildings, the credit percentage is twenty-five percent 
(25%). 

(b) Timing. — The credit must be taken in equal installments over the five 
years beginning in the first taxable year in which the federal credit is claimed 
for that building. During the first taxable year in which the credit allowed 
under this section may be taken with respect to a building, the amount of the 
installment must be multiplied by the applicable fraction under section 
42(f)(2)(A) of the Code. Any reduction in the amount of the first installment as 
a result of this multiplication is carried forward and may be taken in the first 
taxable year after the fifth installment is allowed under this section. 

(c) Definitions. — The definitions in section 42 of the Code apply in this 
section. In addition, as used in this section the term “qualified North Carolina 
low-income building” means a qualified low-income building that was allocated 
a federal credit under section 42(h)(1) of the Code, was not allowed a federal 
credit under section 42(h)(4) of the Code, and meets any of the following 
conditions: 

(1) It is located in an area that, at the time the federal credit is allocated 
to the building, is a tier one or two enterprise area, as defined in G.S. 
105-129.3. 

(la) (Expires July 1, 2005) It is located in a county that, at the time the 
federal credit is allocated to the building, has been designated as 
having sustained severe or moderate damage from a hurricane or a 
hurricane-related disaster, according to the Federal Emergency Man- 
agement Agency impact map, revised on September 25, 1999. Those 
counties are Bertie, Beaufort, Bladen, Brunswick, Carteret, Colum- 
bus, Craven, Dare, Duplin, Edgecombe, Greene, Halifax, Hertford, 
Jones, Lenoir, Martin, Nash, New Hanover, Northampton, Onslow, 
Pasquotank, Pender, Pitt, Washington, Wayne, and Wilson Counties. 

(2) It is located in an area that, at the time the federal credit is allocated 
to the building, is a tier three or four enterprise area, and forty 
percent (40%) of its residential units are both rent-restricted and 
occupied by individuals whose income is fifty percent (50%) or less of 
area median gross income as defined in the Code. 

(3) It is located in an area that, at the time the federal credit is allocated 
to the building, is a tier five enterprise area, and forty percent (40%) 
of its residential units are both rent-restricted and occupied by 
individuals whose income is thirty-five percent (35%) or less of area 
median gross income as defined in the Code. 

(d) Expiration. — If, in one of the five years in which an installment of the 
credit under this section accrues, the taxpayer is no longer eligible for the 
corresponding federal credit with respect to the same qualified North Carolina 
low-income building, then the credit under this section expires and the 
taxpayer may not take any remaining installment of the credit. If, in one of the 
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five years in which an installment of the credit under this section accrues, the 
building no longer qualifies as a low-income building under subdivision (2) or 
(3) of subsection (c) of this section because less than forty percent (40%) of its 
residential units are both rent-restricted and occupied by individuals who 
meet the income requirements, then the credit under this section expires and 
the taxpayer may not take any remaining installments of the credit. The 
taxpayer may, however, take the portion of an installment that accrued in a 
previous year and was carried forward to the extent permitted under G.S. 
105-129.17. 

(e) Forfeiture. — If the taxpayer is required under section 42(j) of the Code 
to recapture all or part of a federal credit under that section with respect to a 
qualified North Carolina low-income building, the taxpayer forfeits the corre- 
sponding part of the credit allowed under this section with respect to that 
qualified North Carolina low-income building. A taxpayer that forfeits a credit 
under this section is liable for all past taxes avoided as a result of the credit 
plus interest at the rate established under G.S. 105-241.1G), computed from 
the date the taxes would have been due if the credit had not been allowed. The 
past taxes and interest are due 30 days after the date the credit is forfeited; a 
taxpayer that fails to pay the past taxes and interest by the due date is subject 
to the penalties provided in G.S. 105-236. (1999-360, s. 11; 2000-56, s. 7; 
2000-140, s. 88.) 

Cross References. — For delayed repeal of 
Article 3B, see § 105-129.15A. 

Editor’s Note. — 
Session Laws 2000-56, s. 10(f), makes the 

amendment to subsection (d) by s. 7 of the act 
effective for taxable years beginning on or after 
January 1, 2000, and makes the amendment to 
subsection (a) and the addition of subdivision 
(c)(1la) effective for taxable years beginning on 
or after January 1, 2001, and applicable to 
buildings to which federal credits are allocated 
on or after that date. Section 10(f) provides for 
the expiration of the amendment to subsection 
(a) and the addition of subdivision (c)(la) on 
January 1, 2005. 

Session Laws 2000-140, s. 88, effective July 
21, 2000, rewrites Session Laws 1999-360, s. 
33, to read: “Part III of this act is effective for 
taxable years beginning on or after January 1, 

2000. Sections 10 through 15 of Part III [which 
affected the head to Article 3B and §§ 105- 

129.16B, 105-129.17, 105-129.18, and 105- 
129.19] apply to buildings to which federal 
credits are allocated on or after January 1, 
2000.” 

Effect of Amendments. — Session Laws 
2000-56, s. 7, effective for taxable years begin- 
ning on or after January 1, 2001, and applica- 
ble to buildings to which federal credits are 
allocated on or after January 1, 2001, in the last 
sentence of subsection (a), inserted “or (c)(1a)” 
following “condition (c)(1)”; and added subdivi- 
sion (c)(1a). For expiration of this amendment, 
see the editor’s note. 

Session Laws 2000-56, s. 7, effective for tax- 
able years beginning on or after January 1, 
2000, added the second sentence in subsection 

(d). 

§ 105-129.16C. (Effective July 1, 2001 - See editor’s note for 
repeal) Credit for investing in dry-cleaning 
equipment that does not use a hazardous sub- 
stance. 

(a) Credit. — If a taxpayer that has purchased or leased qualified dry- 
cleaning equipment, places it in service in this State for commercial purposes 
during the taxable year, the taxpayer is allowed a credit equal to twenty 
percent (20%) of the cost of the equipment. To support the credit allowed by 
this section, the taxpayer must file with the tax return for the taxable year in 
which the credit is claimed a certification by the Department of Environment 
and Natural Resources that the equipment purchased or leased by the 
taxpayer is qualified dry-cleaning equipment. 
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Article 3B has a delayed repeal date. See notes. 

(b) Restrictions. — No credit is allowed under this section to the extent the 
cost of the equipment was paid with public funds. A taxpayer that claims any 
other credit allowed under this Chapter with respect to qualified dry-cleaning 
equipment may not take the credit allowed in this section with respect to the 
same equipment. 

(c) Definitions. — The following definitions apply only in this section: 
(1) Hazardous solvent. — A solvent, any portion of which consists of a 

chlorine-based solvent, a hydrocarbon-based solvent, a hazardous 
substance as defined in G.S. 130A-310(2), or any substance deter- 
mined by the Administrator of the Environmental Protection Agency 
or the Director of the National Institute of Occupational Safety and 
Health to possess carcinogenic potential to humans. 

(2) Qualified dry-cleaning equipment. — Equipment that is designed and 
used primarily to dry-clean clothing and other fabric and does not use 
any hazardous solvent or any other substance that the Department of 
Environment and Natural Resources determines to pose a threat to 
human health or the environment. (2000-160, s. 1.) 

1, makes this section effective for taxable years 
beginning on or after July 1, 2001. 

Cross References. — For delayed repeal of 
Article 3B, see § 105-129.15A. 

Editor’s Note. — Session Laws 2000-160, s. 

§ 105-129.17. (See Editor’s note for repeal) Tax election; 
cap. 

(a) Tax Election. — The credits allowed in this Article are allowed against 
the franchise tax levied in Article 3 of this Chapter or the income taxes levied 
in Article 4 of this Chapter. The taxpayer must elect the tax against which a 
credit will be claimed when filing the return on which the first installment of 
the credit is claimed. This election is binding. Any carryforwards of a credit 
must be claimed against the same tax. 

(b) Cap. — The credits allowed in this Article may not exceed fifty percent 
(50%) of the tax against which they are claimed for the taxable year, reduced 
by the sum of all other credits allowed against that tax, except tax payments 
made by or on behalf of the taxpayer. This limitation applies to the cumulative 
amount of credit, including carryforwards, claimed by the taxpayer under this 
Article against each tax for the taxable year. Any unused portion of the credits 
may be carried forward for the succeeding five years. (1996, 2nd Ex. Sess., c. 
an s eg 1997-277, s. 3; 1999-342, s. 2; 1999-360, ss. 1, 13; 2000-140, ss. 

a), 88. 

Cross References. — For delayed repeal of 
Article 3B, see § 105-129.15A. 

Editor’s Note. — 
Session Laws 2000-140, s. 88, effective July 

21, 2000, rewrites Session Laws 1999-360, s. 33 
to read: “Part III of this act is effective for 
taxable years beginning on or after January 1, 
2000. Sections 10 through 15 of Part ITI [which 
affected the head to Article 3B and §§ 105- 

§ 105-129.18. Substantiation. 

129.16B, 105-129.17, 105-129.18, and 105- 
129.19] apply to buildings to which federal 
credits are allocated on or after January 1, 
2000.” 

Effect of Amendments. — 

Session Laws 2000-140, s. 63(a), effective 
July 21, 2000, substituted “The credits” for “A 
total credits” in subsection (b). 

_ To claim a credit allowed by this Article, the taxpayer must provide any 
information required by the Secretary of Revenue. Every taxpayer claiming a 
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Article 3B has a delayed repeal date. See notes. 

credit under this Article must maintain and make available for inspection by 
the Secretary of Revenue any records the Secretary considers necessary to 
determine and verify the amount of the credit to which the taxpayer is entitled. 
The burden of proving eligibility for a credit and the amount of the credit rests 
upon the taxpayer, and no credit may be allowed to a taxpayer that fails to 
maintain adequate records or to make them available for inspection. (1996, 
2nd Ex. Sess., c. 13, s. 3.12; 1997-277, s. 3; 1999-342, s. 2; 1999-360, ss. 1, 14; 
2000-140, ss. 63(b), 88.) 

Cross References. — For delayed repeal of 
Article 3B, see § 105-129.15A. 

Editor’s Note. — 
Session Laws 2000-140, s. 88, effective July 

21, 2000, rewrites Session Laws 1999-360, s. 
33, to read: “Part III of this act is effective for 
taxable years beginning on or after January 1, 
2000. Sections 10 through 15 of Part III [which 
affected the head to Article 3B and §§ 105- 

129.16B, 105-129.17, 105-129.18, and 105- 
129.19] apply to buildings to which federal 
credits are allocated on or after January 1, 
2000.” 

Effect of Amendments. — 

Session Laws 2000-140, s. 63(b), effective 
July 21, 2000, substituted “To claim a credit” for 
“To claim a credits.” 

§ 105-129.19. (See Editor’s note for repeal) Reports. 

The Department of Revenue shall report to the Legislative Research 
Commission and to the Fiscal Research Division of the General Assembly by 
May 1 of each year the following information for the 12-month period ending 
the preceding April 1: 

(1) The number of taxpayers that claimed the credits allowed in this 
Article. 

(2) The cost of business property and renewable energy property with 
respect to which credits were claimed. 

(2a) The location of each qualified North Carolina low-income building 
with respect to which a low-income housing credit was claimed. 

(3) The total cost to the General Fund of the credits claimed. (1996, 2nd 
Ex. Sess., c. 13, s. 3.12; 1997-277, s. 3; 1999-342, s. 2; 1999-360, ss. 1, 
15; 2000-140, ss. 63(c), 88.) 

Cross References. — For delayed repeal of 
Article 3B, see § 105-129.15A. 

Editor’s Note. — 
Session Laws 2000-140, s. 88, effective July 

21, 2000, rewrites Session Laws 1999-360, s. 
33, to read: “Part III of this act is effective for 
taxable years beginning on or after January 1, 
2000. Sections 10 through 15 of Part III [which 
affected the head to Article 3B and §§ 105- 

129.16B, 105-129.17, 105-129.18, and 105- 
129.19] apply to buildings to which federal 
credits are allocated on or after January 1, 
2000.” 

Effect of Amendments. — 

Session Laws 2000-140, s. 63(c), effective 
July 21, 2000, deleted “business property” pre- 
ceding “credits” in subdivision (2). 

ARTICLE 4. 

Income Tax. 

Part 1. Corporation Income Tax. 

§ 105-130. Short title. 

Editor’s Note. — Session Laws 2000-151, s. 

6.1 authorizes the Department of Revenue to 
draw from collections under Article 4 of Chap- 
ter 105 of the General Statutes for the 2000- 
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2001 fiscal year its actual costs of implement- 
ing G.S. 14-306.1(e1) as enacted by Session 
Laws 2000-151, which bans the introduction of 
new video gaming machines into the state. 
Legal Periodicals. — 
For note, “A Matter of (Statutory) Interpre- 

§ 105-130.3A. Expired. 

Editor’s Note. — This section expired for 
taxable years beginning on or after January 1, 

2000 INTERIM SUPPLEMENT §105-130.4 

tation: North Carolina Recognizes the Func- 
tional Test for Corporate Taxation in Polaroid 
Corp. v. Offerman,” see 77 N.C. L. Rev. 2326 
(1999). 

1995, pursuant to Session Laws 1991, c. 689, s. 
357(2). 

§ 105-130.4. Allocation and apportionment of income for 
corporations. 

(a) As used in this section, unless the context otherwise requires: 
(1) “Business income” means income arising from transactions and activ- 

ity in the regular course of the corporation’s trade or business and 
includes income from tangible and intangible property if the acquisi- 
tion, management, and/or disposition of the property constitute inte- 
gral parts of the corporation’s regular trade or business operations. 

(2) “Commercial domicile” means the principal place from which the trade 
or business of the taxpayer is directed or managed. 

(3) “Compensation” means wages, salaries, commissions and any other 
form of remuneration paid to employees for personal services. 

(4) “Excluded corporation” means any corporation engaged in business as 
a building or construction contractor, a securities dealer, a loan 
company or a corporation which receives more than fifty percent (50%) 
of its ordinary gross income from investments in and/or dealing in 
intangible property. 

(5) “Nonbusiness income” means all income other than business income. 
(6) “Public utility” means any corporation that is subject to control of one 

of more of the following entities: the North Carolina Utilities Com- 
mission, the Federal Communications Commission, the Interstate 
Commerce Commission, the Federal Power Commission, or the Fed- 
eral Aviation Agency; and that owns or operates for public use any 
plant, equipment, property, franchise, or license for the transmission 
of communications, the transportation of goods or persons, or the 
production, storage, transmission, sale, delivery or furnishing of 
electricity, water, steam, oil, oil products, or gas. The term also 
includes a motor carrier of property whose principal business activity 
is transporting property by motor vehicle for hire over the public 
highways of this State. 

(7) “Sales” means all gross receipts of the corporation except for the 
following receipts: 
a. Receipts from a casual sale of property. 
b. Receipts allocated under subsections (c) through (h) of this section. 
c. Receipts exempt from taxation. 
d. The portion of receipts realized from the sale or maturity of 

securities or other obligations that represents a return of princi- 
pal. 

(3) “Casual sale of property” means the sale of any property which was not 
purchased, produced or acquired primarily for sale in the corpora- 
tion’s regular trade or business. 

(9) “State” means any state of the United States, the District of Columbia, 
the Commonwealth of Puerto Rico, any territory or possession of the 
United States, and any foreign country or political subdivision 
thereof. 

184 



§105-130.4 TAXATION §105-130.4 

(b) Acorporation having income from business activity which is taxable both 
within and without this State shall allocate and apportion its net income or net 
loss as provided in this section. For purposes of allocation and apportionment, 
a corporation is taxable in another state if (i) the corporation’s business activity 
in that state subjects it to a net income tax or a tax measured by net income, 
or (ii) that state has jurisdiction based on the corporation’s business activity in 
that state to subject the corporation to a tax measured by net income 
regardless whether that state exercises its jurisdiction. For purposes of this 
section, “business activity” includes any activity by a corporation that would 
establish a taxable nexus pursuant to 15 United States Code section 381. 

(c) Rents and royalties from real or tangible personal property, gains and 
losses, interest, dividends less the portion deductible under G.S. 105-130.7, 
patent and copyright royalties and other kinds of income, to the extent that 
they constitute nonbusiness income, less related expenses shall be allocated as 
provided in subsections (d) through (h) of this section. 

(d)(1) Net rents and royalties from real property located in this State are 
allocable to this State. 

(2) Net rents and royalties from tangible personal property are allocable 
to this State: 
a. If and to the extent that the property is utilized in this State, or 
b. In their entirety if the corporation’s commercial domicile is in this 

State and the corporation is not organized under the laws of, or is 
not taxable in, the state in which the property is utilized. 

(3) The extent of utilization of tangible personal property in a state is 
determined by multiplying the rents and royalties by a fraction, the 
numerator of which is the number of days of physical location of the 
‘property in the state during the rental or royalty period in the income 
year and the denominator of which is the number of days of physical 
location of the property everywhere during all rental or royalty 
periods in the income year. If the physical location of the property 
during the rental or royalty period is unknown or unascertainable by 
the corporation, tangible personal property is utilized in the state in 
which the property was located at the time the rental or royalty payer 
obtained possession. 

(e)(1) Gains and losses from sales or other disposition of real property 
located in this State are allocable to this State. 

(2) Gains and losses from sales or other disposition of tangible personal 
property are allocable to this State if 
a. The property had a situs in this State at the time of the sale, or 
b. The corporation’s commercial domicile is in this State and the 

corporation is not taxable in the state in which the property has 
a situs. 

(3) Gains and losses from sales or other disposition of intangible personal 
property are allocable to this State if the corporation’s commercial 
domicile is in this State. 

(f) Interest and net dividends are allocable to this State if the corporation’s 
commercial domicile is in this State. For purposes of this section, the term “net 
dividends” means gross dividend income received less related expenses and 
less that portion of the dividends deductible under G.S. 105-130.7. 

(g)(1) Royalties or similar income received from the use of patents, copy- 
rights, secret processes and other similar intangible property are 
allocable to this State: 
a. If and to the extent that the patent, copyright, secret process or 

other similar intangible property is utilized in this State, or 
b. If and to the extent that the patent, copyright, secret process or 

other similar intangible property is utilized in a state in which 
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the taxpayer is not taxable and the taxpayer’s commercial domi- 
cile is in this State. aL LEEF 

(2) Apatent, secret process or other similar intangible property is utilized 
in a state to the extent that it is employed in production, fabrication, 
manufacturing, processing, or other use in the state or to the extent 
that a patented product is produced in the state. If the basis of 
receipts from ae intangible property does not permit allocation to 
states or if the accounting procedures do not reflect states of utiliza- 
tion, the intangible property is utilized in the state in which the 
taxpayer’s commercial domicile is located. $8; 

(3) A copyright is utilized in a state to the extent that printing or other 
publication originates in the state. If the basis of receipts from 
copyright royalties does not permit allocation to states or if the 
accounting procedures do not reflect states of utilization, the copy- 
right is utilized in the state in which the taxpayer’s commercial 
domicile is located. 

(h) The income less related expenses from any other nonbusiness activities 
or investments not otherwise specified in this section is allocable to this State 
if the business situs of the activities or investments are located in this State. 

(i) All business income of corporations other than public utilities and 
excluded corporations shall be apportioned to this State by multiplying the 
income by a fraction, the numerator of which is the property factor plus the 
payroll factor plus twice the sales factor, and the denominator of which is four. 
Provided, that where the sales factor does not exist, the denominator of the 
fraction shall be the number of existing factors and where the sales factor 
exists but the payroll factor or the property factor does not exist, the 
denominator of the fraction shall be the number of existing factors plus one. 

(j)(1) The property factor is a fraction, the numerator of which is the 
average value of the corporation’s real and tangible personal property 
owned or rented and used in this State during the income year and the 
denominator of which is the average value of all the corporation’s real 
and tangible personal property owned or rented and used during the 
income year. 

(2) Property owned by the corporation is valued at its original cost. 
Property rented by the corporation is valued at eight times the net 
annual rental rate. Net annual rental rate is the annual rental rate 
paid by the corporation less any annual rental rate received by the 
corporation from subrentals except that subrentals shall not be 
deducted when they constitute business income. Any property under 
construction and any property the income from which constitutes 
nonbusiness income shall be excluded in the computation of the 
property factor. 

(3) The average value of property shall be determined by averaging the 
values at the beginning and end of the income year, but in all cases the 
Secretary of Revenue may require the averaging of monthly or other 
periodic values during the income year if reasonably required to 
reflect properly the average value of the corporation’s property. A 
corporation that ceases its operations in this State before the end of its 
income year because of its intention to dissolve or to relinquish its 
certificate of authority, or because of a merger, conversion, or consol- 
idation, or for any other reason whatsoever shall use the real estate 
and tangible personal property values as of the first day of the income 
year and the last day of its operations in this State in determining the 
average value of property, but the Secretary may require averaging of 
monthly or other periodic values during the income year if reasonably 
required to reflect properly the average value of the corporation’s 
property. 
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(k)(1) The payroll factor is a fraction, the numerator of which is the total 
amount paid in this State during the income year by the corporation 
as compensation, and the denominator of which is the total compen- 
sation paid everywhere during the income year. All compensation paid 
to general executive officers and all compensation paid in connection 
with nonbusiness income shall be excluded in computing the payroll 
factor. General executive officers shall include the chairman of the 
board, president, vice-presidents, secretary, treasurer, comptroller, 
and any other officers serving in similar capacities. 

(2) Compensation is paid in this State if: 
a. The individual’s service is performed entirely within the State; or 
b. The individual’s service is performed both within and without the 

State, but the service performed without the State is incidental to 
the individual’s service within the State; or 

c. Some of the service is performed in this State and (i) the base of 
operations or, if there is no base of operations, the place from 
which the service is directed or controlled is in this State, or (ii) 
the base of operations or the place from which the service is 
directed or controlled is not in any state in which some part of the 
sence is performed, but the individual’s residence is in this 
tate. 

(/)(1) The sales factor is a fraction, the numerator of which is the total sales 
of the corporation in this State during the income year, and the 
denominator of which is the total sales of the corporation everywhere 
during the income year. Notwithstanding any other provision under 
this Part, the receipts from any casual sale of property shall be 
-excluded from both the numerator and the denominator of the sales 
factor. Where a corporation is not taxable in another state on its 
business income but is taxable in another state only because of 
nonbusiness income, all sales shall be treated as having been made in 
this State. 

(2) Sales of tangible personal property are in this State if the property is 
received in this State by the purchaser. In the case of delivery of goods 
by common carrier or by other means of transportation, including 
transportation by the purchaser, the place at which the goods are 
ultimately received after all transportation has been completed shall 
be considered as the place at which the goods are received by the 
purchaser. Direct delivery into this State by the taxpayer to a person 
or firm designated by a purchaser from within or without the State 
shall constitute delivery to the purchaser in this State. 

(3) Other sales are in this State if: 
a. The receipts are from real or tangible personal property located in 

this State; or 
b. The receipts are from intangible property and are received from 

sources within this State; or 
c. The receipts are from services and the income-producing activities 

are in this State. 
(m) All business income of a railroad company shall be apportioned to this 

State by multiplying the income by a fraction, the numerator of which is the 
“railway operating revenue” from business done within this State and the 
denominator of which is the “total railway operating revenue” from all 
business done by the company as shown by its records kept in accordance with 
the standard classification of accounts prescribed by the Interstate Commerce 
Commission. 

“Railway operating revenue” from business done within this State shall 
mean “railway operating revenue” from business wholly within this State, plus 
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the equal mileage proportion within this State of each item of “railway 
operating revenue” received from the interstate business of the company. 
“Equal mileage proportion” shall mean the proportion which the distance of 
movement of property and passengers over lines in this State bears to the total 
distance of movement of property and passengers over lines of the company 
receiving such revenue. “Interstate business” shall mean “railway operatin 
revenue’ from the interstate transportation of persons or property into, out of, 
or through this State. If the Secretary of Revenue shall find, with respect to 
any particular company, that its accounting records are not kept so as to reflect 
with exact accuracy such division of revenue by State lines as to each 
transaction involving interstate revenue, the Secretary of Revenue may adopt 
such regulations, based upon averages, as will approximate with reasonable 
accuracy the proportion of interstate revenue actually earned upon lines in 
this State. Provided, that where a railroad is being operated by a partnership 
which is treated as a corporation for income tax purposes and pays a net 
income tax to this State, or if located in another state would be so treated and 
so pay as if located in this State, each partner’s share of the net profits shall be 
considered as dividends paid by a corporation for purposes of this Part and 
shall be so treated for inclusion in gross income, deductibility, and separate 
allocation of dividend income. 

(n) All business income of a telephone company shall be apportioned to this 
State by multiplying the income by a fraction, the numerator of which is gross 
operating revenue from local service in this State plus gross operating revenue 
from toll services performed wholly within this State plus the proportion of 
revenue from interstate toll services attributable to this State as shown by the 
records of the company plus the gross operating revenue in North Carolina 
from other service less the uncollectible revenue in this State, and the 
denominator of which is the total gross operating revenue from all business 
done by the company everywhere less total uncollectible revenue. Provided, 
that where a telephone company is required to keep its records in accordance 
with the standard classification of accounts prescribed by the Federal Com- 
munications Commission the amounts in such accounts shall be used in 
computing the apportionment fraction as provided in this subsection. 

(o) All business income of a motor carrier of property shall be apportioned by 
multiplying the income by a fraction, the numerator of which is the number of 
vehicle miles in this State and the denominator of which is the total number of 
vehicle miles of the company everywhere. The words “vehicle miles” shall mean 
miles traveled by vehicles owned or operated by the company hauling property 
for a charge or traveling on a scheduled route. 

(p) All business income of a motor carrier of passengers shall be apportioned 
by multiplying the income by a fraction, the numerator of which is the number 
of vehicle miles in this State and the denominator of which is the total number 
of vehicle miles of the company everywhere. The words “vehicle miles” shall 
mean miles traveled by vehicles owned or operated by the company carrying 
passengers for a fare or traveling on a scheduled route. | 

(q) All business income of a telegraph company shall be apportioned by 
multiplying the income by a fraction, the numerator of which is the property 
factor plus the payroll factor plus the sales factor and the denominator of 
which is three. 

The property factor shall be as defined in subsection (j) of this section, the 
payroll factor shall be as defined in subsection (k) of this section, and the sales 
factor shall be as defined in subsection (J) of this section. 

(r) All business income of an excluded corporation and of all other public 
utilities shall be apportioned by multiplying the income by the sales factor as 
determined under subsection (/) of this section. 

(s) All business income of an air or water transportation corporation shall be 
apportioned by a fraction, the numerator of which is the corporation’s revenue 
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ton miles in this State and the denominator of which is the corporation’s 
revenue ton miles everywhere. The term “revenue ton mile” means one ton of 
passengers, freight, mail, or other cargo carried one mile. In making this 
computation, a passenger is considered to weigh two hundred pounds. 

(t)(1) If any corporation believes that the method of allocation or apportion- 
ment as administered by the Secretary has operated or will so operate 
as to subject it to taxation on a greater portion of its income than is 
reasonably attributable to business or earnings within the State, it 
may file with the Tax Review Board a petition setting forth the facts 
upon which its belief is based and its argument with respect to the 
application of the allocation formula. This petition shall be filed in 
such form and within such time as the Tax Review Board may 
prescribe. The Board shall grant a hearing on the petition. The time 
limitations set in G.S. 105-241.2 for the date of the hearing, notifica- 
tion to the taxpayer, and a decision following the hearing apply to a 
hearing held pursuant to this subsection. At least three members of 
the Tax Review Board shall attend any hearing pursuant to such 
petition. In such cases, the Tax Review Board’s membership shall be 
augmented by the addition of the Secretary, who shall sit as a member 
of the Board with full power to participate in its deliberations and 
decisions with respect to petitions filed under the provisions of this 
subsection. An informal record containing in substance the evidence, 
contentions and arguments presented at the hearing shall be made. 
All members of the augmented Tax Review Board shall consider such 
evidence, contentions and arguments and the decisions thereon shall 
be made by a majority vote of the augmented Board. 

(2) If the corporation employs in its books of account a detailed allocation 
of receipts and expenditures which reflects more clearly than the 
applicable allocation formula prescribed by this section the income 
attributable to the business within this State, application for permis- 
sion to base the return upon the taxpayer’s books of account shall be 
considered by the Tax Review Board. The Board may permit such 
separate accounting method in lieu of applying the applicable alloca- 
tion formula if the Board finds that method best reflects the income 
and earnings attributable to this State. 

(3) If the corporation shows that any other method of allocation than the 
applicable allocation formula prescribed by this section reflects more 
clearly the income attributable to the business within this State, 
application for permission to base the return upon such other method 
shall be considered by the Tax Review Board. The application shall be 
accompanied by a statement setting forth in detail, with full expla- 
nations, the method the corporation believes will more nearly reflect 
its income from business within this State. If the Board concludes that 
the allocation formula prescribed by this section allocates to this State 
a greater portion of the net income of the corporation than is 
reasonably attributable to business or earnings within this State, it 
shall determine the allocable net income by such other method as it 
finds best calculated to assign to this State for taxation the portion of 
the corporation’s net income reasonably attributable to its business or 
earnings within this State. 

(4) There shall be a presumption that the appropriate allocation formula 
reasonably attributes to this State the portion of the corporation’s 
income earned in this State, and the burden shall rest upon the 
corporation to show the contrary. The relief herein authorized shall be 
granted by the Board only in cases of clear, cogent and convincing 
proof that the petitioning corporation is entitled thereto. No corpora- 
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tion shall use any alternative formula or method other than the 
applicable allocation formula provided by statute in making a report 
or return of its income to this State except upon order in writing of the 
Board, and any return in which any alternative formula or other 
method, other than the applicable allocation formula prescribed by 
statute, is used without permission of the Board shall not be a lawful 
return. 
When the Board determines, pursuant to the provisions of this 

subsection, that an alternative formula or other method more accu- 
rately reflects the income allocable to North Carolina and renders its 
decision with regard thereto, the corporation shall allocate its net 
income for future years in accordance with such determination and 
decision of the Board so long as the conditions constituting the basis 
upon which the decision was made remain unchanged or until such 
time as the business method of operation of the corporation changes. 
Provided, however, that the Secretary may, with respect to any 
subsequent year, require the corporation to furnish information 
relating to its property, operations, and activities. 

(5) A corporation which proposes to do business in this State may file a 
petition with the Board setting forth the facts upon which it contends 
that the applicable allocation formula will allocate a greater portion of 
the corporation’s future income to North Carolina than will be 
reasonably attributable to its proposed business or contemplated 
earnings within the State. Upon a proper showing in accordance with 
the procedure described above for determinations by the Board, the 
Board may authorize such corporation to allocate income from its 
future business to North Carolina on the basis prescribed by the 
Board under the provisions of this section for such future years if the 
conditions constituting the basis upon which the Board’s decision is 
made remain unchanged and the business operations of the corpora- 
tion continue to conform to the statement of proposed methods of 
business operation presented by the corporation to the Board. 

(6) When the Secretary asserts liability under the formula adjustment 
decision of the Tax Review Board, an aggrieved corporation may pay 
the tax and bring a civil action for recovery under the provisions of 
Article 9. (1939, c. 158, s. 311; 1941, c. 50, s. 5; 1943, c. 400, s. 4; 1945, 
c. 752, s. 3; 1953, c. 1302, s. 4; 1955, c. 1350, s. 18; 1957, c. 1340, s. 4; 
1959, c. 1259, s. 4; 1963, c. 1169, s. 2; c. 1186; 1967, c. 1110, s. 3; 1973, 
c. 476, s. 193; c. 1287, s. 4; 1981 (Reg. Sess., 1982), c. 1212: 1987, c. 
804, s. 2; 1987 (Reg. Sess., 1988), c. 994, s. 1; 1993, c. 532, s. 12; 1995, 
c. 350, s. 3; 1996, 2nd Ex. Sess., c. 14, s. 5; 1998-98, s. 69; 1999-369, s. 
9.4; 2000-126, s. 5.) 

Effect of Amendments. — 
Session Laws 2000-126, s. 5, effective July 

14, 2000, rewrote subdivision (a)(7). 

CASE NOTES 

Reversion of Funds from Pension because plaintiff’s contingent property right in 
Fund. — the pension plan was not integral to its busi- 

Plaintiff’s reversion of pension plan contribu- _ ness nor used to generate income in its regular 
tions was not business icome under the func- business operations. Union Carbide Corp. v. 
tional test of subsection (a)(1) of this section Offerman, 351 N.C. 310, 526 S.E.2d 167 (2000). 
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§ 105-130.5. Adjustments to federal taxable income in de- 
termining State net income. 

(a) The following additions to federal taxable income shall be made in 
determining State net income: 

(1) Taxes based on or measured by net income by whatever name called 
and excess profits taxes; 

(2) Interest paid in connection with income exempt from taxation under 
this Part; 

(3) The contributions deduction allowed by the Code; 
(4) Interest income earned on bonds and other obligations of other states 

or their political subdivisions, less allowable amortization on any 
bond acquired on or after January 1, 1963; 

(5) The amount by which gains have been offset by the capital loss 
carryover allowed under the Code. All gains recognized on the sale or 
other disposition of assets must be included in determining State net 
income or loss in the year of disposition; 

(6) The net operating loss deduction allowed by the Code; and 
(7) Special deductions allowable under sections 241 to 247, inclusive, of 

the Code. 
(8) Repealed by Session Laws 1987, c. 778, s. 2. 
(9) Payments to or charges by a parent, subsidiary or affiliated corpora- 

_ tion in excess of fair compensation in all intercompany transactions of 
any kind whatsoever pursuant to the Revenue Laws of this State. 

(10) The total amounts allowed under this Chapter during the taxable 
year as a credit against the taxpayer’s income tax. A corporation that 
apportions part of its income to this State shall make the addition 
required by this subdivision after it determines the amount of its 
income that is apportioned and allocated to this State and shall not 
apply to a credit taken under this Chapter the apportionment factor 
used by it in determining the amount of its apportioned income. 

(11) The amount by which the percentage depletion allowance allowed by 
sections 613 and 613A of the Code for mines, oil and gas wells, and 
other natural deposits exceeds the cost depletion allowance for these 
items under the Code, except as otherwise provided herein. This 
subdivision does not apply to depletion deductions for clay, gravel, 
phosphate rock, lime, shells, stone, sand, feldspar, gemstones, mica, 
talc, lithium compounds, tungsten, coal, peat, olivine, pyrophyllite, 
and other solid minerals or rare earths extracted from the soil or 
waters of this State. Corporations required to apportion income to 
North Carolina shall first add to federal taxable income the amount of 
all percentage depletion in excess of cost depletion that was sub- 
tracted from the corporation’s gross income in computing its federal 
income taxes and shall then subtract from the taxable income appor- 
tioned to North Carolina the amount by which the percentage 
depletion allowance allowed by sections 613 and 613A of the Code for 
solid minerals or rare earths extracted from the soil or waters of this 
State exceeds the cost depletion allowance for these items. 

(12) The amount allowed under the Code for depreciation or as an expense 
in lieu of depreciation for a utility plant acquired by a natural gas 
local distribution company, to the extent the plant is included in the 
company’s rate base at zero cost in accordance with G.S. 62-158. 

(13) The amount of income the Code allowed the taxpayer to exclude 
because the income was attributed under section 925 of the Code to a 
foreign sales corporation, to the extent the Code required the amount 
to be included in the federal taxable income of the foreign sales 
corporation to which it was attributed. 

191 



$105-130.5 2000 INTERIM SUPPLEMENT §105-130.5 

(b) The following deductions from federal taxable income shall be made in 
determining State net income: 

(1) Interest upon the obligations of the United States or its possessions, to 
the extent included in federal taxable income: Provided, interest upon 
the obligations of the United States shall not be an allowable 
deduction unless interest upon obligations of the State of North 
Carolina or any of its political subdivisions is exempt from income 
taxes imposed by the United States. 

(la) Interest upon the obligations of any of the following, net of related 
expenses, to the extent included in federal taxable income: 
a. This State, a political subdivision of this State, or a commission, an 

authority, or another agency of this State or of a political 
subdivision of this State. 

b. A nonprofit educational institution organized or chartered under 
the laws of this State. 

(2) Payments received from a parent, subsidiary or affiliated corporation 
in excess of fair compensation in intercompany transactions which in 
the determination of the net income or net loss of such corporation 
were not allowed as a deduction under the Revenue Laws of this 
State. 

(3) The deductible portion of dividends from stock as provided under G.S. 
105-130.7. 

(4) Losses in the nature of net economic losses sustained by the corpora- 
tion in any or all of the 15 preceding years pursuant to the provisions 
of G.S. 105-130.8. A corporation required to allocate and apportion its 
net income under the provisions of G.S. 105-130.4 shall deduct its 
allocable net economic loss only from total income allocable to this 
State pursuant to the provisions of G.S. 105-130.8. 

(5) Contributions or gifts made by any corporation within the income year 
to the extent provided under G.S. 105-130.9. 

(6) Amortization in excess of depreciation allowed under the Code on the 
cost of any sewage or waste treatment plant, and facilities or equip- 
ment used for purposes of recycling or resource recovery of or from 
solid waste, or for purposes of reducing the volume of hazardous waste 
generated as provided in G.S. 105-130.10. 

(7) Depreciation of emergency facilities acquired prior to January 1, 1955. 
Any corporation shall be permitted to depreciate any emergency 
facility, as such is defined in section 168 of the Code, over its useful 
life, provided such facility was acquired prior to January 1, 1955, and 
no amortization has been claimed on such facility for State income tax 
purposes. 

(8) The amount of losses realized on the sale or other disposition of assets 
not allowed under section 1211(a) of the Code. All losses recognized on 
the sale or other disposition of assets must be included in determining 
State net income or loss in the year of disposition. 

(9) With respect to a shareholder of a regulated investment company, the 
portion of undistributed capital gains of such regulated investment 
company included in such shareholder’s federal taxable income and 
on which the federal tax paid by the regulated investment company is 
allowed as a credit or refund to the shareholder under section 852 of 
the Code. 

(10) Repealed by Session Laws 1987, c. 778, s. 2. 
(11) If a deduction for an ordinary and necessary business expense was 

required to be reduced or was not allowed under the Code because the 
corporation claimed a federal tax credit against its federal income tax 
liability for the income year in lieu of a deduction, the amount by 
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which the deduction was reduced and the amount of the deduction 
that was disallowed. 

(12) Reasonable expenses, in excess of deductions allowed under the 
Code, paid for reforestation and cultivation of commercially grown 
trees; provided, that this deduction shall be allowed only to those 
corporations in which the real owners of all the shares of such 
corporation are natural persons actively engaged in the commercial 
growing of trees, or the spouse, siblings, or parents of such persons. 
Provided, further, that in no case shall a corporation be allowed a 
deduction for the same reforestation or cultivation expenditure more 
than once. 

(13) The eligible income of an international banking facility to the extent 
eed in determining federal taxable income, determined as fol- 
Ows: 

a. “International banking facility” shall have the same meaning as is 
set forth in the laws of the United States or regulations of the 
board of governors of the federal reserve system. 

b. The eligible income of an international banking facility for the 
taxable year shall be an amount obtained by multiplying State 
taxable income as determined under G.S. 105-130.3 (determined 
without regard to eligible income of an international banking 
facility and allocation and apportionment, if applicable) for such 
year by a fraction, the denominator of which shall be the gross 
receipts for such year derived by the bank from all sources, and 
the numerator of which shall be the adjusted gross receipts for 
such year derived by the international banking facility from: 
1. Making, arranging for, placing or servicing loans to foreign 

persons substantially all the proceeds of which are for use 
outside the United States; 

2. Making or placing deposits with foreign persons which are 
banks or foreign branches of banks (including foreign subsid- 
iaries or foreign branches of the taxpayer) or with other 
international banking facilities; or 

3. Entering into foreign exchange trading or hedging transac- 
tions related to any of the transactions described in this 
paragraph. 

c. The adjusted gross receipts shall be determined by multiplying the 
gross receipts of the international banking facility by a fraction 
the numerator of which is the average amount for the taxable 
year of all assets of the international banking facility which are 
employed outside the United States and the denominator of 
which is the average amount for the taxable year of all assets of 
the international banking facility. 

d. For the purposes of this subsection the term “foreign person” 
means: 
1. An individual who is not a resident of the United States; 
2. A foreign corporation, a foreign partnership or a foreign trust, 

as defined in section 7701 of the Code, other than a domestic 
branch thereof; 

3. A foreign branch of a domestic corporation (including the 
taxpayer); 

4. A foreign government or an international organization or an 
agency of either, or 

5. An international banking facility. 
For purposes of this paragraph, the terms “foreign” and “do- 

mestic” shall have the same meaning as set forth in section 7701 
of the Code. 
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(14) The amount by which the basis of a depreciable asset is required to 
be reduced under the Code for federal tax purposes because of a tax 
credit allowed against the corporation’s federal income tax liability. 
This deduction may be claimed only in the year in which the Code 
requires that the asset’s basis be reduced. In computing gain or loss on 
the asset’s disposition, this deduction shall be considered as depreci- 
ation. 

(15) The amount paid during the income year, pursuant to 7 U.S.C. 
§ 1445-2, as marketing assessments on tobacco grown by the corpo- 
ration in North Carolina. 

(16) The amount of natural gas expansion surcharges collected by a 
natural gas local distribution company under G.S. 62-158. 

(17) The amount of 911 charges collected under G.S. 62A-5 and remitted 
to a local government under G.S. 62A-6, and the amount of wireless 
Enhanced 911 service charges collected under G.S. 62A-23 and 
remitted to the Wireless Fund under G.S. 62A-24. 

(18) Interest, investment earnings, and gains of a trust, the settlors of 
which are two or more manufacturers that signed a settlement 
agreement with this State to settle existing and potential claims of the 
State against the manufacturers for damages attributable to a prod- 
uct of the manufacturers, if the trust meets all of the following 
conditions: 
a. The purpose of the trust is to address adverse economic conse- 

quences resulting from a decline in demand of the manufactured 
product potentially expected to occur because of market restric- 
tions and other provisions in the settlement agreement. 

b. A court of this State approves and retains jurisdiction over the 
trust. 

c. Certain portions of the distributions from the trust are made in 
accordance with certifications that meet the criteria in the 
agreement creating the trust and are provided by a nonprofit 
entity, the governing board of which includes State officials. 

(19) To the extent included in federal taxable income, the amount paid to 
the taxpayer during the taxable year from the Hurricane Floyd 
Reserve Fund in the Office of State Budget, Planning and Manage- 
ment for hurricane relief or assistance, but not including payments for 
goods or services provided by the taxpayer. 

(c) The following other adjustments to federal taxable income shall be made 
in determining State net income: 

(1) In determining State net income, no deduction shall be allowed for 
annual amortization of bond premiums applicable to any bond ac- 
quired prior to January 1, 1963. The amount of premium paid on any 
such bond shall be deductible only in the year of sale or other 
disposition. | 

(2) Federal taxable income must be increased or decreased to account for 
any difference in the amount of depreciation, amortization, or gains or 
losses applicable to property which has been depreciated or amortized 
by use of a different basis or rate for State income tax purposes than 
hit for federal income tax purposes prior to the effective date of this 

art. 
(3) No deduction is allowed for any direct or indirect expenses related to 

income not taxed under this Part; provided, no adjustment shall be 
made under this subsection for adjustments addressed in G.S. 105- 
130.5(a) and (b). 

(4) The taxpayer shall add to federal taxable income the amount of any 
recovery during the taxable year not included in federal taxable 
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income, to the extent the taxpayer’s deduction of the recovered 
amount in a prior taxable year reduced the taxpayer’s tax imposed by 
this Part but, due to differences between the Code and this Part, did 
not reduce the amount of the taxpayer’s tax imposed by the Code. The 
taxpayer may deduct from federal taxable income the amount of any 
recovery during the taxable year included in federal taxable income 
under section 111 of the Code, to the extent the taxpayer’s deduction 
of the recovered amount in a prior taxable year reduced the taxpayer’s 
tax imposed by the Code but, due to differences between the Code and 
this Part, did not reduce the amount of the taxpayer’s tax imposed by 
this Part. 

(5) Asavings and loan association may deduct interest earned on deposits 
at the Federal Home Loan Bank of Atlanta, or its successor, to the 
extent included in federal taxable income. 

(d) Repealed by Session Laws 1987, c. 778, s. 3. 
(e) Notwithstanding any other provision of this section, any recapture of 

depreciation required under the Code must be included in a corporation’s State 
net income to the extent required for federal income tax purposes. 

(f) Expired. (1967, c. 1110, s. 3; 1969, cc. 1118, 1124; 1971, c. 820, s. 1; c. 1206, 
s. 1; 1973, c. 1287, s. 4; 1975, c. 764, s. 4; 1977, 2nd Sess., c. 1200, s. 1; 1979, 
c. 179, s. 2; c. 801, s. 32; 1981, c. 704, s. 20; c. 855, s. 1; 1983, c. 61; c. 713, ss. 
70-73, 82, 83; 1985, c. 720, s. 1; c. 791, s. 43; 1985 (Reg. Sess., 1986), c. 825; 
1987, c. 89; c. 637, s. 1; c. 778, ss. 2, 3; c. 804, s. 3; 1991, c. 598, ss. 3, 10; 1991 
(Reg. Sess., 1992), c. 857, s. 1; 1993 (Reg. Sess., 1994), c. 745, ss. 4, 5; 1995, c. 
509, s. 50; 1996, 2nd Ex. Sess., c. 14, ss. 4, 10; 1997-439, s. 1; 1998-98, ss. 1(c), 
4, 69; 1998-158, s. 5; 1998-171, s. 7; 1999-333, s. 2; 1999-337, s. 1; 1999-463, Ex. 
Sess., s. 4.6(b); 2000-140, s. 93.1(a); 2000-173, s. 19(c).) 

Editor’s Note. — 
Session Laws 1999-463, enacted at the 1999 

Extra Session held on December 15 and 16, 
1999, provides in s. 1 that the act shall be 
known as the Hurricane Floyd Recovery Act of 
1999. 

For counties declared a major disaster area 
_as a result of Hurricane Floyd, see the preface 
to the 2000 Special Supplement or the note 
under § 115C-84.2. 

Session Laws 1999-463, s. 4.5 provides that a 
written statement of State and federal income 
tax treatment be included with the disburse- 
ment of funds or property for hurricane relief or 
assistance by each agency disbursing same. 

Effect of Amendments. — 
The 1999 Extra Session amendment, by Ses- 

sion Laws 1999-463, s. 4.6 (b), effective for 
taxable years beginning on or after January 1, 
1999, added subdivision (b)(19). 

Session Laws 2000-140, s. 93.1, effective July 
1, 2000, in subdivision (b)(19), substituted “Of- 
fice of State Budget, Planning and Manage- 
ment” for “Office of State Budget and Manage- 
ment.” 

Session Laws 2000-173, s. 19(c), effective 
August 2, 2000, inserted “911 charges collected 
under G.S. 62A-5 and remitted to a local gov- 
ernment under G.S. 62A-6, and the amount of” 
in subdivision (b)(17). 

§ 105-130.15. Basis of return of net income. 

(a) The net income of a corporation shall be computed in accordance with the 
method of accounting it regularly employs in keeping its books. The method 
must be consistent with respect to both income and deductions. If this method 
does not clearly reflect the income, the computation shall be made in accor- 
dance with a method that, in the Secretary’s opinion, does clearly reflect the 
income, but shall follow as nearly as practicable the federal practice, unless 
contrary to the context and intent of this Part. 

The Secretary may adopt the rules and regulations and any guidelines 
administered or established by the Internal Revenue Service unless contrary 
to any provisions of this Part. 
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(b) Change of Income Year. — ate 
(1) A corporation may change the income year upon which it reports for 

income tax purposes without prior approval by the Secretary of 
Revenue if such change in income year has been approved by or is 
acceptable to the Federal Commissioner of Internal Revenue and is 
used for filing income tax returns under the provisions of the Code. 

If a corporation desires to make a change in its income year other 
than as provided above, it may make such change in its income year 
with the approval of the Secretary of Revenue, provided such approval 
is requested at least 30 days prior to the end of its new income year. 
A corporation which has changed its income year without request- 

ing the approval of the Secretary of Revenue as provided in the first 
paragraph of this subdivision shall submit to the Secretary of Reve- 
nue notification of any change in the income year after the change has 
been approved by the Federal Commissioner of Internal Revenue or 
his agent where application for permission to change is required by 
the Federal Commissioner of Internal Revenue with such notification 
stating that such approval has been received. Where application for 
change of the income year is not required by the Federal Commis- 
sioner of Internal Revenue, notification of the change of income year 
shall be submitted to the Secretary of Revenue with the short period 
return. 

(2) A return for a period of less than 12 months (referred to in this 
subsection as “short period”) shall be made when the corporation 
changes its income year. In such a case, the return shall be made for 
the short period beginning on the day after the close of the former 
taxable year and ending at the close of the day before the day 
designated as the first day of the new taxable year, except that a 
corporation changing to, or from, a taxable year varying from 52 to 53 
weeks shall not be required to file a short period return if such change 
results in a short period of 359 days or more, or less than seven days. 
Short period income tax returns shall be filed within the same period 
following the end of such short period as is required for full year 
returns under the provisions of G.S. 105-130.17. 

(c) Any foreign corporation not domesticated in this State shall not use the 
installment method of reporting income to this State unless such corporation 
files a bond with the Secretary of Revenue in such amount and with such 
sureties as the Secretary shall deem necessary to secure the payment of any 
taxes which were deferred with respect to any installment transaction. 

(d) Notwithstanding any other provision of this Part, any corporation which 
uses the installment method of reporting income to this State and which is 
planning to withdraw from this State, merge, or consolidate its business, or 
terminate its business in this State by any other means whatsoever, shall be 
required to make a report for income tax purposes, to the Secretary of Revenue, 
of any unrealized or unreported income from installment sales made while 
doing business in this State and to pay any tax which may be due on such 
income. The manner and form for making such report and paying the tax shall 
be as prescribed by the Secretary. (1939, c. 158, s. 318; 1943, c. 400, s. 4; 1945, 
c. 708, s. 4; 1949, c. 392, s. 3; 1955, c. 1813, s. 1; 1957, c. 1340, s. 4; 1963, c. 1169, 
s. 2; 1967, c. 1110, s. 3; 1973, c. 476, s. 193; 1983, c. 713, s. 82; 1998-98, s. 69; 
2000-140, s. 64(a).) 

Effect of Amendments. — keeping the books of such corporation, but such 
Session Laws 2000-140, s. 64(a), effective method of accounting must,” substituted “de- 

July 21, 2000, in subsection (a), in the first ductions. If this method” for “deductions, but if 
paragraph, substituted “employs in keeping its in any case such method,” substituted “a 
books. The method must” for “employed in method that, in the Secretary’s opinion” for 
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“such method as in the opinion of the Secretary following “The Secretary may” in the second 
of Revenue” and deleted “in his discretion” paragraph. 

§ 105-130.17. Time and place of filing returns. 

(a) Returns must be filed as prescribed by the Secretary at the place 
prescribed by the Secretary. Returns must be in the form prescribed by the 
Secretary. The Secretary shall furnish forms in accordance with G.S. 105-254. 

(b) Except as otherwise provided in this section, the return of a corporation 
shall be filed on or before the fifteenth day of the third month following the 
close of its income year. An income year ending on any day other than the last 
day of the month shall be deemed to end on the last day of the calendar month 
ending nearest to the last day of a taxpayer’s actual income year. 

(c) In the case of mutual associations formed under G.S. 54-111 through 
54-128 to conduct agricultural business on the mutual plan and marketing 
associations organized under G.S. 54-129 through 54-158, which are required 
to file under subsection (a)(9) of G.S. 105-130.11, a return made on the basis of 
a calendar year shall be filed on or before the fifteenth day of the September 
following the close of the calendar year, and a return made on the basis of a 
fiscal year shall be filed on or before the fifteenth day of the ninth month 
following the close of the fiscal year. 

(d) Ataxpayer may ask the Secretary for an extension of time to file a return 
under G.S. 105-263. 3 

(d1) Organizations described in G.S. 105-130.11(a)(1), (3), (4), (5), (6), (7) 
and (8) that are required to file a return under G.S. 105-180.11(b) shall file a 
return made on the basis of a calendar year on or before the fifteenth day of 
May following the close of the calendar year and a return made on the basis of 
a fiscal year on or before the fifteenth day of the fifth month following the close 
of the fiscal year. 

(e) Any corporation that ceases its operations in this State before the end of 
its income year because of its intention to dissolve or to withdraw from this 
State, or because of a merger, conversion, or consolidation or for any other 
reason whatsoever shall file its return for the then current income year within 
75 days after the date it terminates its business in this State. 

(f) Repealed by Session Laws 1998-217, s. 42, effective October 31, 1998. 
(1939, c. 158, s. 329; 1943, c. 400, s. 4; 1951, c. 643, s. 4; 1953, c. 1802, s. 4; 1955, 
c. 17, s. 1; 1957, c. 13840, s. 4; 1963, c. 1169, s. 2; 1967, c. 1110, s. 3; 1973, c. 476, 
s. 193; c. 1287, s. 4; 1981, c. 56; 1989 (Reg. Sess., 1990), c. 984, s. 8; 1997-300, 
s. 3; 1998-217, s. 42; 1999-369, s. 5.5; 2000-140, s. 64(b).) 

Effect of Amendments. — 
Session Laws 2000-140, s. 64(b), effective 

July 21, 2000, rewrote subsection (a). 

§ 105-130.18. Failure to file returns; supplementary re- 
turns. 

If the Secretary determines that a corporation has failed to file a return or 
to include in a return filed, either intentionally or through error, items of 
taxable income, the Secretary may require from the corporation a return or 
supplementary return, under affirmation, of all the items of income that the 
corporation received during the year for which the return is made, whether or 
not taxable under this Part. If from a supplementary return or otherwise the 
Secretary finds that any items of income, taxable under this Part, have been 
omitted from the original return, that any items returned as taxable are not 
taxable, or that any item of taxable income is overstated or understated, the 
Secretary may require that the item be disclosed under affirmation of the 
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corporation, and be added to or deducted from the original return. The filing of 
a supplementary return and the correction of the original return does not 
relieve the corporation from any of the penalties under G.S. 105-236. The 
Secretary may proceed under the provisions of G.S. 105-241.1, whether or not 
the Secretary requires a return or a supplementary return under this section. 
(1939, c. 158, s. 331; 1959, c. 1259, s. 8; 1967, c. 1110, s. 3; 1973, c. 476, s. 193; 
1998-98, s. 69; 2000-140, s. 64(c).) 

Effect of Amendments. — 
Session Laws 2000-140, s. 64(c), effective 

July 21, 2000, rewrote the section. 

§ 105-130.28. (Repealed effective for costs incurred during 
taxable years beginning on or after January 1, 
2006) Credit against corporate income tax for 
construction of a renewable energy equipment 
facility. 

(a) Credit. — A corporation that constructs.in North Carolina a facility for 
the manufacture of renewable energy equipment is allowed a credit against the 
tax imposed by this Part equal to twenty-five percent (25%) of the installation 
and equipment costs of construction paid during the taxable year. The entire 
credit may not be taken for the taxable year in which the costs are paid but 
must be taken in five equal installments beginning with the taxable year in 
which the costs are paid. 

No credit is allowed, however, to the extent that any of the costs of the 
equipment were provided by federal, State, or local grants. To secure the credit 
allowed by this section, the taxpayer must own or control the facility at the 
time of construction. 

(b) Definitions. — The following definitions apply in this section: 
(1) Biomass equipment. — Products designed to use renewable biomass 

resources for biofuel production of ethanol, methanol, and biodiesel; 
anaerobic biogas production of methane utilizing agricultural and 
animal waste or garbage; or commercial thermal or electrical gener- 
ation from renewable energy crops or wood waste materials. The term 
also includes related devices for converting, conditioning, and storing 
the liquid fuels, gas, and electricity produced with biomass equip- 
ment. 

(2) Hydroelectric generator. — Defined in G.S. 105-129.15. 
(3) Renewable biomass resources. — Defined in G.S. 105-129.15. 
(4) Renewable energy equipment. — Biomass equipment, hydroelectric 

generators, solar electric or thermal equipment, and wind energy 
equipment. 

(5) Solar electric or thermal equipment. — Products designed to convert 
sunlight into electricity or heat. 

(6) Wind energy equipment. — Products designed to capture and convert 
wind energy into electricity or mechanical power. 

(c) Cap. — The credit allowed by this section may not exceed fifty percent 
(50%) of the amount of the tax imposed by this Part for the taxable year 
reduced by the sum of all credits allowable, except payments of tax made by or 
on behalf of the taxpayer. This limitation applies to the cumulative amount of 
the credit, including carryforwards, claimed by the taxpayer under this section 
for the taxable year. Any unused portion of the credit may be carried forward 
for the succeeding 10 years. 

(d) No Double Credit. — A taxpayer that claims any other credit allowed 
under this Chapter with respect to construction of a facility for the manufac- 
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§ 105-130.28 has a delayed repeal date. See notes. 

ture of renewable energy equipment may not take the credit allowed in this 
section with respect to the same facility. (1981, c. 921, s. 1; 1993 (Reg. Sess., 
1994), c. 584, s. 2; 1998-98, s. 82; 2000-128, s. 1.) 

Section Repealed Effective for costs in- 
curred during taxable years beginning on 
or after January 1, 2006. — This section is 
repealed effective for costs incurred during tax- 
able years beginning on or after January 1, 
2006, by Session Laws 2000-128, s. 3. 

Editor’s Note. — 
Session Laws 2000-128, s. 4, effective July 

14, 2000, provides: “This act does not affect the 
rights or liabilities of the State, a taxpayer, or 
another person arising under the statute re- 
pealed by this act before the effective date of its 
repeal, nor does it affect the right to any refund 
or credit of a tax that accrued under the re- 
pealed statute before the effective date of its 
repeal.” 

Effect of Amendments. — 
Session Laws 2000-128, s. 1, effective for 

taxable years beginning on or after January 1, 
2000, substituted “renewable energy” for 
“photovoltaic” in the section heading; divided 

subsection (a) into the present two paragraphs, 
and in the first paragraph, inserted “Credit,” 
substituted “A corporation” for “Any corpora- 
tion,” substituted “manufacture of renewable 
energy” for “production of photovoltaic” and 
added the last sentence, and deleted the last 
sentence in the second paragraph stating “The 
credit allowed by this section may not exceed 
the amount of the tax imposed by this Part for 
the taxable year reduced by the sum of all 
credits allowable, except payments of tax made 
by or on behalf of the taxpayer”; substituted the 
present provisions in subsection (b) for “As used 
in this section, ‘photovoltaic equipment’ means 
those products designed, manufactured, and 
produced to convert sunlight directly into elec- 
tricity”; substituted the present provisions in 
subsection (c) for “The amount of credit allowed 
under this section may be carried over for the 
next succeeding five years”; and added subsec- 
tion (d). 

Part 2. Individual Income Tax. 

§ 105-134.6. Adjustments to taxable income. 

(a) S Corporations. — The pro rata share of each shareholder in the income 
attributable to the State of an S Corporation shall be adjusted as provided in 
G.S. 105-130.5. The pro rata share of each resident shareholder in the income 
not attributable to the State of an S Corporation shall be subject to the 
adjustments provided in subsections (b), (c), and (d) of this section. 

(b) Deductions. — The following deductions from taxable income shall be 
made in calculating North Carolina taxable income, to the extent each item is 
included in taxable income: 

(1) Interest upon the obligations of any of the following: 
a. The United States or its possessions. 
b. This State, a political subdivision of this State, or a commission, an 

authority, or another agency of this State or of a political 
subdivision of this State. 

c. A nonprofit educational institution organized or chartered under 
the laws of this State. 

(2) Gain from the disposition of obligations issued before July 1, 1995, to 
the extent the gain is exempt from tax under the laws of this State. 

(3) Benefits received under Title II of the Social Security Act and amounts 
received from retirement annuities or pensions paid under the provi- 
sions of the Railroad Retirement Act of 1937. 

(4) Repealed by Session Laws 1989 (Reg. Sess., 1990), c. 1002, s. 2. 
(5) Refunds of state, local, and foreign income taxes included in the 

taxpayer’s gross income. 
(5a) Reserved. 
(5b) The amount received during the taxable year from one or more State, 

local, or federal government retirement plans to the extent the 
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amount is exempt from tax under this Part pursuant to a court order 
in settlement of the following cases: Bailey v. State, 92 CVS 10221, 94 
CVS 6904, 95 CVS 6625, 95 CVS 8230; Emory v. State, 98 CVS 0738; 
and Patton v. State, 95 CVS 04346. Amounts deducted under this 
subdivision may not also be deducted under subdivision (6) of this 
subsection. 

(6)a. An amount, not to exceed four thousand dollars ($4,000), equal to 
the sum of the amount calculated in subparagraph b. plus the 
amount calculated in subparagraph c. 

b. The amount calculated in this subparagraph is the amount re- 
ceived during the taxable year from one or more state, local, or 
federal government retirement plans. 

c. The amount calculated in this subparagraph is the amount re- 
ceived during the taxable year from one or more retirement plans 
other than state, local, or federal government retirement plans, 
not to exceed a total of two thousand dollars ($2,000) in any 
taxable year. 

d. In the case of a married couple filing a joint return where both 
spouses received retirement benefits during the taxable year, the 
maximum dollar amounts provided in this subdivision for various 
types of retirement benefits apply separately to each spouse’s 
benefits. 

(7) Recodified as G.S. 105-134.6(d)(1). 
(8) Recodified as G.S. 105-134.6(d)(2). 
(9) Income that is (i) earned or received by an enrolled member of a 

federally recognized Indian tribe and (1i) derived from activities on a 
federally recognized Indian reservation while the member resides on 
the reservation. Income from intangibles having a situs on the 
reservation and retirement income associated with activities on the 
reservation are considered income derived from activities on the 
reservation. 

(10) The amount by which the basis of property under this Article exceeds 
the basis of the property under the Code, in the year the taxpayer 
disposes of the property. 

(11) Severance wages received by a taxpayer from an employer as the 
result of the taxpayer’s permanent, involuntary termination from 
employment through no fault of the employee. The amount of sever- 
ance wages deducted as the result of the same termination may not 
exceed thirty-five thousand dollars ($35,000) for all taxable years in 
which the wages are received. 

(12) Repealed by Session Laws 1998-171, s. 2, effective October 1, 1998. 
(13) The amount that is distributed to a beneficiary of the Parental 

Savings Trust Fund of the State Education Assistance Authority 
unless the distribution is a refund of earnings described in section 529 
of the Code. 

(14) The amount paid to the taxpayer by the State under G.S. 148-84 as 
compensation for pecuniary loss suffered by reason of erroneous 
conviction and imprisonment. 

(15) Interest, investment earnings, and gains of a trust, the settlors of 
which are two or more manufacturers that signed a settlement 
agreement with this State to settle existing and potential claims of the 
State against the manufacturers for damages attributable to a prod- 
uct of the manufacturers, if the trust meets all of the following 
conditions: 
a. The purpose of the trust is to address adverse economic conse- 

quences resulting from a decline in demand of the manufactured 
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product potentially expected to occur because of market restric- 
tions and other provisions in the settlement agreement. 

b. eae of this State approves and retains jurisdiction over the 
rust. 

c. Certain portions of the distributions from the trust are made in 
accordance with certifications that meet the criteria in the 
agreement creating the trust and are provided by a nonprofit 
entity, the governing board of which includes State officials. 

(16) The amount paid to the taxpayer during the taxable year from the 
Hurricane Floyd Reserve Fund in the Office of State Budget, Plan- 
ning, and Management for hurricane relief or assistance, but not 
including payments for goods or services provided by the taxpayer. 

(c) Additions. — The following additions to taxable income shall be made in 
calculating North Carolina taxable income, to the extent each item is not 
included in taxable income: 

(1) Interest upon the obligations of states other than this State, political 
subdivisions of those states, and agencies of those states and their 
political subdivisions. 

(2) Any amount allowed as a deduction from gross income under the Code 
that is taxed under the Code by a separate tax other than the tax 
imposed in section 1 of the Code. 

(3) Any amount deducted from gross income under section 164 of the Code 
as state, local, or foreign income tax to the extent that the taxpayer’s 
total itemized deductions deducted under the Code for the taxable 
year exceed the standard deduction allowable to the taxpayer under 
the Code reduced by the amount by which the taxpayer’s allowable 
siendard deduction has been increased under section 63(c)(4) of the 
ode. } 

(4) The amount by which the taxpayer’s standard deduction has been 
increased for inflation under section 63(c)(4)(A) of the Code. 

(4a) The amount by which each of the taxpayer’s personal exemptions has 
been increased for inflation under section 151(d)(4)(A) of the Code. 
This amount is reduced by five hundred dollars ($500.00) for each 
personal exemption if the taxpayer’s adjusted gross income (AGJ), as 
calculated under the Code, is less than the following amounts: 

Filing Status AGI 
Married, filing jointly $100,000 
Head of Household 80,000 
Single 60,000 
Married, filing separately 50,000. 

For the purposes of this subdivision, if the taxpayer’s personal 
exemptions have been reduced by the applicable percentage under 
section 151(d)(3) of the Code, the amount by which the personal 
exemptions have been increased for inflation is also reduced by the 
applicable percentage. 

(5) The market price of the gleaned crop for which the taxpayer claims a 
credit for the taxable year under G.S. 105-151.14. 

(6) The amount by which the basis of property under the Code exceeds the 
basis of the property under this Article, in the year the taxpayer 
disposes of the property. 

(7) The amount of federal estate tax that is attributable to an item of 
income in respect of a decedent and is deducted from gross income 
under section 691(c) of the Code. 

(d) Other Adjustments. — The following adjustments to taxable income 
shall be made in calculating North Carolina taxable income: 

(1) The amount of inheritance or estate tax attributable to an item of 
income in respect of a decedent required to be included in gross 
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income under the Code, adjusted as provided in G.S. 105-134.5, 
105-134.6, and 105-134.7, may be deducted in the year the item of 
income is included. The amount of inheritance or estate tax attribut- 
able to an item of income in respect of a decedent is (i) the amount by 
which the inheritance or estate tax paid under Article 1 or 1A of this 
Chapter on property transferred to a beneficiary by a decedent 
exceeds the amount of the tax that would have been payable by the 
beneficiary if the item of income in respect of a decedent had not been 
included in the property transferred to the beneficiary by the dece- 
dent, (ii) multiplied by a fraction, the numerator of which is the 
amount required to be included in gross income for the taxable year 
under the Code, adjusted as provided in G.S. 105-134.5, 105-134.6, 
and 105-134.7, and the denominator of which is the total amount of 
income in respect of a decedent transferred to the beneficiary by the 
decedent. For an estate or trust, the deduction allowed by this 
subdivision shall be computed by excluding from the gross income of 
the estate or trust the portion, if any, of the items of income in respect 
of a decedent that are properly paid, credited, or to be distributed to 
the beneficiaries during the taxable year. 

The Secretary may provide to a beneficiary of an item of income in 
respect of a decedent any information contained on an inheritance or 
estate tax return that the beneficiary needs to compute the deduction 
allowed by this subdivision. 

(2) The taxpayer may deduct the amount by which the taxpayer’s deduc- 
tions allowed under the Code were reduced, and the amount of the 
taxpayer’s deductions that were not allowed, because the taxpayer 
elected a federal tax credit in lieu of a deduction. This deduction is 
allowed only to the extent that a similar credit is not allowed by this 
Part for the amount. 

(3) The taxpayer shall add to taxable income the amount of any recovery 
during the taxable year not included in taxable income, to the extent 
the taxpayer’s deduction of the recovered amount in a prior taxable 
year reduced the taxpayer’s tax imposed by this Part but, due to 
differences between the Code and this Part, did not reduce the amount 
of the taxpayer’s tax imposed by the Code. The taxpayer may deduct 
from taxable income the amount of any recovery during the taxable 
year included in taxable income under section 111 of the Code, to the 
extent the taxpayer’s deduction of the recovered amount in a prior 
taxable year reduced the taxpayer’s tax imposed by the Code but, due 
to differences between the Code and this Part, did not reduce the 
amount of the taxpayer’s tax imposed by this Part. (1989, c. 718, s. 2; 
c. 728, s. 1.4; c. 770, ss. 41.2, 41.3; c. 792, s. 1.1; 1989 (Reg. Sess., 
1990), c. 984, s. 4; c. 1002, s. 2; 1991, c. 45, s. 9; c. 453, s. 1; c. 689, ss. 
253, 254; 1991 (Reg. Sess., 1992), c. 1007, s. 3; 1993, c. 12, s. 8; c. 443, 
s. 8; c. 485, s. 9; 1993 (Reg. Sess., 1994), c. 745, s. 7; 1995, c. 17, s. 5; 
c. 42, ss. 1, 2(a), (b); c. 46, s. 3; c. 370, s. 3; 1996, 2nd Ex. Sess., c. 13, 
s. 8.1; c. 14, s. 9; 1997-226, s. 3; 1997-328, s. 1; 1997-388, s. 4; 
1997-525, s. 1; 1998-98, s. 69; 1998-171, ss. 2, 3; 1998-212, ss. 29A.2(c), 
reer es pot Hae s. 3; 1999-463, Ex Sess., s. 4.6 (a); 2000-140, ss. 

, 98.1(a). 

Editor’s Note. — For counties declared a major disaster area 
Session Laws 1999-463, enacted at the 1999 as a result of Hurricane Floyd, see the preface 

Extra Session held on December 15 and 16, to the 2000 Special Supplement or the note 
1999, provides in s. 1 that the act shall be under § 115C-84.2. 
known as the Hurricane Floyd Recovery Act of Session Laws 1999-463, s. 4.5 provides that a 
1999; written statement of State and federal income 
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tax treatment be included with the disburse- 
ment of funds or property for hurricane relief or 
assistance by each agency disbursing same. 

Effect of Amendments. — 
The 1999 Extra Session amendment, by Ses- 

sion Laws 1999-463, s. 4.6 (a), effective for 
taxable years beginning on or after January 1, 
1999, added subdivision (b)(16). 

TAXATION §105-163.1 

Session Laws 2000-140, s. 65, effective July 
21, 2000, added subdivision (b)(5b). 

Session Laws 2000-140, s. 93.1, effective July 
1, 2000, in subdivision (b)(16), substituted “Of- 
fice of State Budget, Planning and Manage- 
ment” for “Office of State Budget and Manage- 
ment.” 

§ 105-159.1. Designation of tax by individual to political 
party. 

OPINIONS OF ATTORNEY GENERAL 

Regarding the designation of funds for 
political parties by 1998 taxpayers where a 
third party was erroneously included on the 
income tax forms, see opinion of Attorney Gen- 

eral to Gary O. Bartlett, Executive Secretary- 
Director, State Board of Elections, N.C. Gen- 
eral Assembly, 1999 N.C.A.G. 16 (6/14/99). 

Part 5. Tax Credits for Qualified Business Investments. 

§ 105-163.010. (Repealed effective for investments made 
on or after January 1, 2003) Definitions. 

OPINIONS OF ATTORNEY GENERAL 

On the subject of whether North Caro- 
lina Enterprise Corporations are entitled 
to a tax credit pursuant to this section, see 
the Attorney General Opinion dated 17 Decem- 
ber 1996 and advisory letter dated 28 October 

1996, attached to and incorporated by reference 
in the opinion of Attorney General to The Hon- 
orable David W. Hoyle Senator, 1998 N.C.A.G. 
44 (10/22/98). 

ARTICLE 4A. 

Withholding; Estimated Income Tax for Individuals. 

§ 105-163.1. Definitions. 

The following definitions apply in this Article: 
(1) Compensation. — Consideration a payer pays a nonresident individ- 

ual or nonresident entity for personal services performed in this State. 
(2) Contractor. — Either of the following: 

a. A nonresident individual who performs in this State for compen- 
sation other than wages any personal services in connection with 
a performance, an entertainment, an athletic event, a speech, or 
the creation of a film, radio, or television program. 

b. A nonresident entity that provides for the performance in this 
State for compensation of any personal services in connection 
with a performance, an entertainment, an athletic event, a 
speech, or the creation of a film, radio, or television program. 

(3) Dependent. — An individual with respect to whom an income tax 
exemption is allowed under the Code. 

(4) Employee. — An individual, whether a resident or a nonresident of 
this State, who performs services in this State for wages or an 
individual who is a resident of this State and performs services 
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outside this State for wages. The term includes an ordained or 
licensed member of the clergy who elects to be considered an employee 
under G.S. 105-163.1A, an officer of a corporation, and an elected 
public official. 4 then 

(5) Employer. — A person for whom an individual performs services for 
wages. In applying the requirements to withhold income taxes from 
wages and pay the withheld taxes, the term includes a person who: 
a. Controls the payment of wages to an individual for services 

performed for another. ; 
b. Pays wages on behalf of a person who is not engaged in trade or 

business in this State. 
c. Pays wages on behalf of a unit of government that is not located in 

this State. 
d. Pays wages for any other reason. 

(6) Individual. — Defined in G.S. 105-134.1. 
(7) Miscellaneous payroll period. — A payroll period other than a daily, 

weekly, biweekly, semimonthly, monthly, quarterly, semiannual, or 
annual payroll period. 

(8) Nonresident entity. — Any of the following: 
a. A foreign limited liability company, as defined in G.S. 57C-1-03, 

that has not obtained a certificate of authority from the Secretary 
of State pursuant to Article 7 of Chapter 57C of the General 
Statutes. 

b. A foreign limited partnership as defined in G.S. 59-102 or a general 
partnership formed under the laws of any jurisdiction other than 
this State, unless the partnership maintains a permanent place of 
business in this State. 

c. A foreign corporation, as defined in G.S, 55-1-40, that has not 
obtained a certificate of authority from the Secretary of State 
pursuant to Article 15 of Chapter 55 of the General Statutes. 

(9) Pass-through entity. — Defined in G.S. 105-163.010. 
(10) Payer. — A person who, in the course of a trade or business, pays a 

nonresident individual or a nonresident entity compensation for 
personal services performed in this State. 

(11) Payroll period. — A period for which an employer ordinarily pays 
wages to an employee of the employer. 

(lla) Pension payer. — A payor or a plan administrator with respect to a 
pension payment under section 3405 of the Code. 

(11b) Pension payment. — A periodic payment or a nonperiodic distribu- 
tion as those terms are defined in section 3405 of the Code. 

(12) Taxable year. — Defined in section 441(b) of the Code. 
(13) Wages. — The term has the same meaning as in section 3401 of the 

Code except it does not include either of the following: 
a. The amount of severance wages paid to an employee during the 

taxable year that is exempt from State income tax for that taxable 
year under G.S. 105-134.6(b)(11). 

b. The amount an employer pays an employee as reimbursement for 
ordinary and necessary expenses incurred by the employee on 
behalf of the employer and in the furtherance of the business of 
the employer. 

(14) Withholding agent. — An employer, a pension payer, or a payer. 
(1959, c. 1259, s. 1; 1967, c. 716, s. 3; 1973, c. 476, s. 193; 1977, c. 657, 
s. 5; 1979, c. 801, s. 70; 1983, c. 718, ss. 79, 82; 1985, c. 394, s. 1; c. 656, 
s. 7; 1985 (Reg. Sess., 1986), c. 858, s. 1; 1987, c. 778, s. 1; 1987 (Reg. 
Sess., 1988), c. 1015, s. 5; 1989, c. 36, s. 5; c. 728, s. 1.40; 1989 (Reg. 
Sess., 1990), c. 945, s. 5; c. 981, s. 6; 1991, c. 689, s. 255; 1991 (Reg. 

204 



§105-163.2A TAXATION §105-163.2A 

Sess., 1992), c. 922, s. 7; 1998, c. 12, s. 9; c. 354, s. 15; 1997-6, s. 6; 
say Gada ss. 1, 2, 4; 1998-162, ss. 1, 2; 1999-414, ss. 1, 2; 2000-126, s 
23 

? 

Effect of Amendments. — not an eligible rollover distribution” following 
Session Laws 2000-126, s. 2, effective Janu- “nonperiodic distribution” and inserted “those 

ary 1, 2001, in subdivision (11b) deleted “that is terms are” preceding “defined.” 

§ 105-163.2A. Pension payers must withhold taxes. 

(a) Definitions. — The definitions provided in section 3405 of the Code apply 
in this section. 

(b) Withholding Required. — A pension payer required to withhold federal 
taxes under section 3405 of the Code on a pension payment to a resident of this 
State must deduct and withhold from the payment the State income taxes 
payable on the payment. Liability for withholding and paying taxes under this 
section on a pension payment falls on the person who would be liable under 
section 3405 of the Code for withholding federal taxes on the payment. 

Except as otherwise provided in this section, the provisions of this Article 
apply to a pension payer’s pension payment to a resident of this State as if it 
were an employer’s payment of wages to an employee. If a pension payer has 
more than one arrangement under which it may make pension payments to a 
resident of this State, each arrangement must be treated separately under this 
section. 

(c) Amount. — In the case of a periodic payment, the pension payer must 
withhold the amount that would be required to be withheld under this Article 
if the payment were a payment of wages by an employer to an employee for the 
appropriate payroll period. If the recipient of periodic payments fails to file an 
exemption certificate under G.S. 105-163.5, the pension payer must compute 
the amount to be withheld as if the recipient were a married individual 
claiming three withholding exemptions. 

In the case of a nonperiodic distribution, the pension payer must withhold 
taxes equal to four percent (4%) of the nonperiodic distribution. 

(d) Election of No Withholding. — The recipient may elect not to have taxes 
withheld under this section to the extent permitted by section 3405 of the 
Code. The election must be in the form required by the Secretary. In the case 
of periodic payments, the election remains in effect until revoked by the 
recipient. In the case of a nonperiodic distribution, the election applies on a 
distribution-by-distribution basis unless it meets conditions prescribed by the 
Secretary for it to apply to subsequent nonperiodic distributions by the pension 
payer. 
A pension payer must notify each recipient of the right to elect not to have 

taxes withheld under this section. The notice must comply with the require- 
ments of section 3405 of the Code and any additional requirements prescribed 
by the Secretary. 
A recipient’s election not to have taxes withheld under this section is void if 

the recipient fails to furnish the recipient’s tax identification number to the 
pension payer, or the Secretary has notified the pension payer that the tax 
identification number furnished by the recipient is incorrect. 

(e) Exemptions. — This section does not apply to the following pension 
payments: 

(1) A pension payment that is wages under this Article. 
(2) Any portion of a pension payment that meets both of the following 

conditions: 
a. It is not a distribution or payment from an individual retirement 

plan as defined in section 7701 of the Code. 
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b. The pension payer reasonably believes it is not taxable to the 
recipient under Article 4 of this Chapter. 

(3) A distribution described in section 404(k)(2) of the Code, relating to 
dividends on corporate securities. 

(4) A pension payment that consists only of securities of the recipient’s 
employer corporation plus cash not in excess of two hundred dollars 
($200.00) in lieu of securities of the employer corporation. (1999-414, 
s. 3; 2000-126, s. 3.) 

Effect of Amendments. — Session Laws _ of the Code” in the first sentence in subsection 
2000-126, s. 3, effective January 1, 2001, in- (d). 
serted “to the extent permitted by section 3405 

§ 105-163.15. Failure by individual to pay estimated in- 
come tax; penalty. 

(a) In the case of any underpayment of the estimated tax by an individual, 
the Secretary shall assess a penalty in an amount determined by applying the 
applicable annual rate established under G.S. 105-241.1() to the amount of the 
underpayment for the period of the underpayment. 

(b) For purposes of subsection (a), the amount of the underpayment shall be 
the excess of the required installment, over the amount, if any, of the 
installment paid on or before the due date for the installment. The period of the 
underpayment shall run from the due date for the installment to whichever of 
the following dates is the earlier: (i) the fifteenth day of the fourth month 
following the close of the taxable year, or (ii) with respect to any portion of the 
underpayment, the date on which such portion is paid. A payment of estimated 
tax shall be credited against unpaid required installments in the order in 
which such installments are required to be paid. 

(c) For purposes of this section there shall be four required installments for 
each taxable year with the time for payment of the installments as follows: 

(1) First installment — April 15 of taxable year; 
(2) Second installment — June 15 of taxable year; 
(3) Third installment — September 15 of taxable year; and 
(4) Fourth installment — January 15 of following taxable year. 

(d) Except as provided in subsection (e), the amount of any required 
installment shall be twenty-five percent (25%) of the required annual payment. 
The term “required annual payment” means the lesser of: 

(1) Ninety percent (90%) of the tax shown on the return for the taxable 
year, or, if no return is filed, ninety percent (90%) of the tax for that 
year; or 

(2) One hundred percent (100%) of the tax shown on the return of the 
individual for the preceding taxable year, if the preceding taxable year 
was a taxable year of 12 months and the individual filed a return for 
that year. 

(e) In the case of any required installment, if the individual establishes that 
the annualized income installment is less than the amount determined under 
subsection (d), the amount of the required installment shall be the annualized 
income installment, and any reduction in a required installment resulting 
from the application of this subsection shall be recaptured by increasing the 
amount of the next required installment determined under subsection (d) by 
the amount of the reduction and by increasing subsequent required install- 
ments to the extent that the reduction has not previously been recaptured. 
_ In the case of any required installment, the annualized income installment 
is the excess, if any, of G) an amount equal to the applicable percentage of the 
tax for the taxable year computed by placing on an annualized basis the 
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taxable income for months in the taxable year ending before the due date for 
the installment, over (ii) the aggregate amount of any prior required install- 
ments for the taxable year. The taxable income shall be placed on an 
annualized basis under rules prescribed by the Secretary. The applicable 
percentages for the required installments are as follows: 

(1) First installment — twenty-two and one-half percent (22.5%) 
(2) Second installment — forty-five percent (45%); 
(3) Third installment — sixty-seven and one-half percent (67.5%); and 
(4) Fourth installment — ninety percent (90%). 

(f) No addition to the tax shall be imposed under subsection (a) if the tax 
shown on the return for the taxable year reduced by the tax withheld under 
this Article is less than the amount set in section 6654(e) of the Code or if the 
individual did not have any liability for tax under Part 2 of Article 4 for the 
preceding taxable year. 

(g) For purposes of this section, the term “tax” means the tax imposed by 
Part 2 of Article 4 minus the credits against the tax allowed by this Chapter 
other than the credit allowed by this Article. The amount of the credit allowed 
under this Article for withheld income tax for the taxable year is considered a 
payment of estimated tax, and an equal part of that amount is considered to 
have been paid on each due date of the taxable year, unless the taxpayer 
establishes the dates on which all amounts were actually withheld, in which 
case the amounts so withheld are considered payments of estimated tax on the 
dates on which the amounts were actually withheld. 

(h) If, on or before January 31 of the following taxable year, the taxpayer 
files a return for the taxable year and pays in full the amount computed on the 
return as payable, no addition to tax shall be imposed under subsection (a) 
with respect to any underpayment of the fourth required installment for the 
taxable year. : 

(i) Notwithstanding subsections (c), (d), (e), and (h) of this section, an 
individual who is a farmer or fisherman for a taxable year is subject to the 
provisions of this subsection. 

(1) One installment. — The individual is required to make only one 
installment payment of tax for that taxable year. This installment is 
due on or before January 15 of the following taxable year. The amount 
of the installment payment must be the lesser of: 
a. Sixty-six and two-thirds percent (66 23%) of the tax shown on the 

return for the taxable year, or, if no return is filed, sixty-six and 
_ two-thirds percent (66 72%) of the tax for that year; or 

b. One hundred percent (100%) of the tax shown on the return of the 
individual for the preceding taxable year, if the preceding taxable 
year was a taxable year of 12 months and the individual filed a 
return for that year. 

(2) Exception. — If, on or before March 1 of the following taxable year, the 
taxpayer files a return for the taxable year and pays in full the 
amount computed on the return as payable, no addition to tax is 
imposed. under subsection (a) of this section with respect to any 
underpayment of the required installment for the taxable year. 

(3) Eligibility. — An individual is a farmer or fisherman for any taxable 
year if the individual’s gross income from farming or fishing, including 
oyster farming, for the taxable year is at least sixty-six and two-thirds 
percent (66 24%) of the total gross income from all sources for the 
taxable year, or the individual’s gross income from farming or fishing, 
including oyster farming, shown on the return of the individual for the 
preceding taxable year is at least sixty-six and two-thirds percent (66 
2/3%) of the total gross income from all sources shown on the return. 

(j) In applying this section to a taxable year beginning on any date other 
than January 1, there shall be substituted, for the months specified in this 

] 
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section, the months that correspond thereto. This section shall be applied to 

taxable years of less than 12 months in accordance with rules prescribed by the 

Secretary. 
(k) This section shall not apply to any estate or trust. (1959, c. 1259, s. 1; 

1963, c. 785, ss. 3, 4; 1973, c. 476, s. 193; c. 1287, s. 7; 1977, c. 657, s. 5; c. 1114, 

s. 8; 1985, c. 443, s. 2; 1989, c. 692, s. 7.1; 1991 (Reg. Sess., 1992), c. 950, s. 1; 

1997-109, s. 2; 1998-98, s. 71; 1998-212, s. 29A.14(h); 2000-126, s. 4.) 

Effect of Amendments. — 
Session Laws 2000-126, s. 4, effective July 

14, 2000, rewrote subsection (i). 

ARTICLE 4C. 

Filing of Declarations of Estimated Income Tax and Installment 

Payments of Estimated Income Tax by Corporations. 

§ 105-163.44: Repealed by Session Laws 2000-140, s. 66, effective July 21, 

2000. 

ARTICLE 5. 

Sales and Use Tax. 

Part 1. Title, Purpose and Definitions. 

§ 105-164.3. Definitions. 

The following definitions apply in this Article, except when the context 
clearly indicates a different meaning: 

(1) “Business” shall include any activity engaged in by any person or 
caused to be engaged in by him with the object of gain, profit, benefit 
or advantage, either direct or indirect. The term “business” shall not 
be construed in this Article to include occasional and isolated sales or 
transactions by a person who does not hold himself out as engaged in 
business. 

(2) Reserved. 
(3) “Consumer” shall mean and include every person storing, using or 

otherwise consuming in this State tangible personal property pur- 
chased or received from a retailer either within or without this State. 

(4) “Cost price” means the actual cost of articles of tangible personal 
property without any deductions therefrom on account of the cost of 
materials used, cash discounts, labor or service costs, transportation 
charges or any expenses whatsoever. 

(5) “Engaged in business” means maintaining, occupying or using perma- 
nently or temporarily, directly or indirectly, or through a subsidiary or 
agent, by whatever name called, any office, place of distribution, sales 
or sample room or place, warehouse or storage place, or other place of 
business, for the selling or delivering of tangible personal property for 
storage, use or consumption in this State, or permanently or tempo- 
rarily, directly or through a subsidiary, having any representative, 
agent, salesman, canvasser or solicitor operating in this State in such 
selling or delivering, and the fact that any corporate retailer, agent or 
subsidiary engaged in business in this State may not be legally 
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domesticated or qualified to do business in this State is immaterial. It 
also means maintaining in this State, either permanently or tempo- 
rarily, directly or through a subsidiary, tangible personal property for 
the purpose of lease or rental. It also means making a mail order sale, 
as defined in this section, if one of the conditions listed in G.S. 
105-164.8(b) is met. 

(6) “Gross sales” means the sum total of all retail sales of tangible 
personal property as defined herein, whether for cash or credit 
without allowance for cash discount and without any deduction on 
account of the cost of the property sold, the cost of materials used, 
labor or service costs, interest paid or any other expenses whatsoever 
and without any deductions of any kind or character except as 
provided in this Article. 

(6a) Reserved. 
(6b) Hub. — Hither of the following: 

a. An interstate air courier’s hub is the airport in this State that 
meets all of the following conditions: 
1. The air courier has allocated to the airport under G.S. 105-338 

more than sixty percent (60%) of its aircraft value appor- 
tioned to this State. 

2. The air courier’s primary function at the airport is to sort and 
distribute letters and packages received from multiple con- 
solidation locations. 

3. The air courier’s primary function at the airport is not to 
consolidate letters and packages and deliver them to another 
airport for sorting and distribution. 

b. An interstate passenger air carrier’s hub is the airport in this State 
that meets both of the following conditions: 
1. The air carrier has allocated to the airport under G.S. 105-338 

more than sixty percent (60%) of its aircraft value appor- 
tioned to this State. 

2. The majority of the air carrier’s passengers boarding at the 
airport are connecting from other airports rather than orig- 
inating at that airport. 

(6c) “In this (the) State” means within the exterior limits of the State of 
North Carolina and includes all territory within such limits owned by 
or ceded to the United States of America. 

(6d) Interstate air courier. — A person engaged in the air courier services 
business, as defined in G.S. 105-129.2, in interstate commerce. 

(6e) Interstate passenger air carrier. — A person whose primary business 
is scheduled passenger air transportation, as defined in the North 
American Industry Classification System adopted by the United 
States Office of Management and Budget, in interstate commerce. 

(7) Recodified as (6c). 
(7a) “Lease or rental” means a transfer, for consideration, of the use but 

not the ownership of property to another for a period of time. 
(7b) “Mail order sale” means a sale of tangible personal property, ordered 

by mail, telephone, computer link, or other similar method, to a 
purchaser who is in this State at the time the order is remitted, from 
a retailer who receives the order in another state and transports the 
property or causes it to be transported to a person in this State. It is 
presumed that a resident of this State who remits an order was in this 
State at the time the order was remitted. 

(8) Major recycling facility. — Defined in G.S. 105-129.25. 
(8a) “Manufactured home” means a structure that is designed to be used 

as a dwelling and that meets one of the following conditions: 
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a. Is manufactured in accordance with the specifications for manu- 
factured homes issued by the United States Department of 
Housing and Urban Development. 

b. Is manufactured in accordance with the specifications for modular 
homes under the North Carolina State Residential Building 
Code, is built on a permanent chassis, and is transportable in one 
or more sections. ; 

c,d. Repealed by Session Laws 2000, ch. 173, s. 9, effective August 2, 
Wy 000. 

(8b) Moped. — A vehicle that has two or three wheels, no external shifting 
device, and a motor that does not exceed 50 cubic centimeters piston 
displacement and cannot propel the vehicle at a speed greater than 20 
miles per hour on a level surface. 

(8c) “Motor vehicle” means a vehicle that is designed primarily for use 
upon the highways and is either self-propelled or propelled by a 
self-propelled vehicle, but does not include: 
a. A moped. 
b. Special mobile equipment. 
c. A tow dolly that is exempt from motor vehicle title and registration 

requirements under G.S. 20-51(10) or (11). 
d. A farm tractor or other implement of husbandry. 
e. A manufactured home, a mobile office, or a mobile classroom. 
f. Road construction or road maintenance machinery or equipment. 

(9) “Net taxable sales” shall mean and include the gross retail sales of the 
business of the retailer taxed under this Article after deducting 
exempt sales and nontaxable sales. 

(10) “Nonresident retail or wholesale merchant” means a person who does 
not have a place of business in this State, is engaged in the business 
of acquiring, by purchase, consignment, or otherwise, tangible per- 
sonal property and selling the property outside the State, and is 
registered for sales and use tax purposes in a taxing jurisdiction 
outside the State. 

(11) “Person” has the same meaning as in G.S. 105-228.90. 
(lla) Prepared food and drink. — Meals, food, and beverages to which a 

retailer has added value or whose state the retailer has altered (other 
than solely by cooling) by preparing, combining, dividing, heating, or 
serving, in order to make them available for immediate human 
consumption. 

(11b) “Prescription drug” means a drug that under federal law is required, 
prior to being dispensed or delivered, to be labeled with the following 
statement: “Caution: Federal law prohibits dispensing without pre- 
scription”, 

(llc) “Production company” means a person engaged in the business of 
making original motion picture, television, or radio images for theat- 
rical, commercial, advertising, or educational purposes. 

(12) “Purchase” means acquired for a consideration whether 
a. The acquisition was effected by a transfer of title or possession, or 

both, or a license to use or consume; 
b. The transfer was absolute or conditional regardless of the means 

by which it was effected; and 
c. The consideration is a price or rental in money or by way of 

exchange or barter. 
It shall also include the procuring of a retailer to erect, install or apply 
tangible personal property for use in this State. 

(13) “Retail” shall mean the sale of any tangible personal property in any 
quantity or quantities for any use or purpose on the part of the 
purchaser other than for resale. 
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(14) “Retailer” means and includes every person engaged in the business 
of making sales of tangible personal property at retail, either within 
or without this State, or peddling the same or soliciting or taking 
orders for sales, whether for immediate or future delivery, for storage, 
use or consumption in this State and every manufacturer, producer or 
contractor engaged in business in this State and selling, delivering, 
erecting, installing or applying tangible personal property for use in 
this State notwithstanding that said property may be permanently 
affixed to a building or realty or other tangible personal property. 
“Retailer” also means a person who makes a mail order sale, as 
defined in this section, if one of the conditions listed in G.S. 105- 
164.8(b) is met. Provided, however, that when in the opinion of the 
Secretary it is necessary for the efficient administration of this Article 
to regard any salesmen, solicitors, representatives, consignees, ped- 
dlers, truckers or canvassers as agents of the dealers, distributors, 
consignors, supervisors, employers or persons under whom they 
operate or from whom they obtain the tangible personal property sold 
by them regardless of whether they are making sales on their own 
behalf or on behalf of such dealers, distributors, consignors, supervi- 
sors, employers or persons, the Secretary may so regard them and 
may regard the dealers, distributors, consignors, supervisors, employ- 
ers or persons as “retailers” for the purpose of this Article. 

(15) Sale or selling. — The transfer of title or possession of tangible 
personal property, conditional or otherwise, in any manner or by any 
means whatsoever, for a consideration paid or to be paid. 

The term includes the fabrication of tangible personal property for 
consumers by persons engaged in business who furnish either directly 
or indirectly the materials used in the fabrication work. The term also 
includes the furnishing or preparing for a consideration of any 
tangible personal property consumed on the premises of the person 
furnishing or preparing the property or consumed at the place at 
which the property is furnished or prepared. The term also includes a 
transaction in which the possession of the property is transferred but 
the seller retains title or security for the payment of the consideration. 

If a retailer engaged in the business of selling prepared food and 
drink for immediate or on-premises consumption also gives prepared 
food or drink to its patrons or employees free of charge, for the 
purposes of this Article the property given away is considered sold 
along with the property sold. If a retailer gives an item of inventory to 
a customer free of charge on the condition that the customer purchase 
similar or related property, the item given away is considered sold 
along with the item sold. In all other cases, property given away or 
used by any retailer or wholesale merchant is not considered sold, 
whether or not the retailer or wholesale merchant recovers its cost of 
the property from sales of other property. 

(16) Except as provided in paragraph f., “sales price” means the total 
amount for which tangible personal property is sold including charges 
for any services that go into the fabrication, manufacture or delivery 
of such tangible personal property and that are a part of the sale 
valued in money whether paid in money or otherwise and includes 
any amount for which credit is given to the purchaser by the seller 
without any deduction therefrom on account of the cost of the property 
sold, the cost of materials used, labor or service costs, interest 
charged, losses or any other expenses whatsoever. Provided, however, 
that where a manufacturer, producer or contractor erects, installs or 
affixes tangible personal property upon real property pursuant to a 
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construction or performance-type contract with or for the benefit of 
the owner of such real property, the sales price shall be the cost of such 
property to the manufacturer, producer or contractor performing the 
contract. Provided, further: 
a. The cost for labor or services rendered in erecting, installing or 

applying property sold when separately charged shall not be 
included as a part of the “sales price”; 

b. Finance charges, service charges or interest from credit extended 
under conditional sales contracts or other conditional contracts 
providing for deferred payments of the purchase price shall not be 
considered a part of the “sales price” when separately charged; 

. “Sales price” shall not include the amount of any tax imposed by the 
United States upon or with respect to retail sales whether 
imposed upon the retailer or consumer except that any manufac- 
turers’ or importers’ excise tax shall be included in the term. 

d. “Sales price” shall not include any amounts charged as deposits on 
beverage containers which are returnable to vendors for reuse 
and which amounts are refundable or creditable to vendees, 
whether or not said deposits are separately charged. 

e. “Sales price” shall not include amounts charged as deposits on 
aeronautic, automotive, industrial, marine and farm replacement 
parts which are returnable to vendors for rebuilding or 
remanufacturing and which amounts are refundable or creditable 
to vendees, whether or not such deposits are separately charged. 
This subsection shall not be construed to include tires and 
batteries. 

f. The sales price of tangible personal property sold through a 
coin-operated vending machine, other than closed-container soft 
drinks or tobacco products, is considered to be fifty percent (50%) 
of the total amount for which the property is sold in the vending 
machine. 

(16a) “Secretary” means the Secretary of the North Carolina Department 
of Revenue. 

(16b) Special mobile equipment. — Any of the following: 
a. A vehicle that has a permanently attached crane, mill, well-boring 

apparatus, ditch-digging apparatus, air compressor, electric 
welder, feed mixer, grinder, or other similar apparatus is driven 
on the highway only to get to and from a nonhighway job and is 
not designed or used primarily for the transportation of persons 
or property. 

b. Avehicle that has permanently attached special equipment and is 
used only for parade purposes. 

c. A vehicle that is privately owned, has permanently attached 
fire-fighting equipment, and is used only for fire-fighting pur- 
poses. 

d. A vehicle that has permanently attached playground equipment 
and is used only for playground purposes. 

(16c) “State agency” means a unit of the executive, legislative, or judicial 
branch of State government, such as a department, a commission, a 
board, a council, or The University of North Carolina. The term does 
not include a local board of education. 

(17) “Storage” means and includes any keeping or retention in this State 
for any purpose by the purchaser thereof, except sale in the regular 
nee of business, of tangible personal property purchased from a 
retailer. 

(18) “Use” means and includes the exercise of any right or power or 
dominion whatsoever over tangible personal property by a purchaser 

io) 
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thereof and includes, but is not limited to, any withdrawal from 
storage, installation, affixation to real or personal property, exhaus- 
tion or consumption of tangible personal property by the owner or 
purchaser thereof, but shall not include the sale of tangible personal 
property in the regular course of business. 

(19) “Storage” and “Use”; Exclusion. — “Storage” and “use” do not include 
the keeping, retaining or exercising of any right or power over 
tangible personal property by the purchaser thereof for the original 
purpose of subsequently transporting it outside the State for use by 
said purchaser thereafter solely outside the State and which purpose 
is consummated, or for the purpose of being processed, fabricated or 
manufactured into, attached to or incorporated into, other tangible 
personal property to be transported outside the State and thereafter 
used by the purchaser thereof solely outside the State. 

(20) Tangible personal property. — Personal property that may be seen, 
weighed, measured, felt, or touched or is in any other manner 
perceptible to the senses. The term does not include stocks, bonds, 
notes, insurance, or other obligations or securities, nor does it include 
water delivered by or through main lines or pipes either for commer- 
cial or domestic use or consumption. The term includes computer 
software delivered on a storage medium, such as a cd rom, a disk, or 
a tape. 

(21) “Taxpayer” means any person liable for taxes under this Article. 
(22) “Use tax” means the tax imposed by Part 2 of this Article. 
(23) “Wholesale merchant” shall mean every person who engages in the 

business of buying or manufacturing any tangible personal property 
and selling same to registered retailers, wholesalers and nonresident 
retail or wholesale merchants for resale. It shall also include persons 
making sales of tangible personal property which are defined herein 
as wholesale sales. For the purposes of this Article any person, firm, 
corporation, estate or trust engaged in the business of manufacturing, 
producing, processing or blending any articles of commerce and 
maintaining a store or stores, warehouse or warehouses, or any other 
place or places, separate and apart from the place of manufacture or 
production, for the sale or distribution of its products (other than 
bakery products) to other manufacturers or producers, wholesale or 
retail merchants, for the purpose of resale shall be deemed a “whole- 
sale merchant.” 

(24) “Wholesale sale” shall mean a sale of tangible personal property by a 
wholesale merchant to a manufacturer, or registered jobber or dealer, 
or registered wholesale or retail merchant, for the purpose of resale 
but does not include a sale to users or consumers not for resale. 

(25) “Utility” means either of the following: 
a. A business entity that provides local, toll, or private telecommuni- 

cations service as defined by G.S. 105-120(e). 
b. Abusiness entity or a municipality that sells electric power. (1957, 

6)1340;:s25; 1959; c. 1259;'s15; 1961, :c::1213, s. 1;:1967, c. 1110, 
s. 6; 1973, c: 476, s. 193; c. 1287, s. 8;:1975, c. 104; c. 275, s. 6; 
1979, c. 48, s. 2; c. 71; c. 801, s. 72; 1983, c. 713, ss. 87, 88; 1983 
(Reg. Sess., 1984), c. 1097, ss. 4, 5; 1985, c. 23; 1987, c. 27; c. 557, 
s. 3.1; c. 854, ss. 2, 3; 1987 (Reg. Sess., 1988), c. 1044, s. 3; c. 1096, 
ss. 1-3; 1989, c. 692, s. 3.2; 1989 (Reg. Sess., 1990), c. 813, s. 13; 
1991, c. 45, s. 15; c. 79, ss. 1, 3; c. 689, s. 190.1(a); 1991 (Reg. Sess., 
1992), c. 949, s. 3; 1993, c. 354, s. 16; c. 484, s. 1; c. 507, s. 1; 1995 
(Reg. Sess., 1996), c. 649, s. 2; 1996, 2nd Ex. Sess., c. 14, ss. 13, 14; 
1997-6, s. 7; 1997-370, s. 1; 1997-426, s. 4; 1998-22, s. 4; 1998-55, 
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ss. 7, 18; 1998-98, ss. 13.1(a), 106; 1999-337, s. 28(a), (b); 1999- 
360, s. 6(a)-(c); 1999-438, s. 4; 2000-153, s. 4; 2000-173, s. 9.) 

Effect of Amendments. — 
Session Laws 2000-153, s. 4, effective August 

2, 2000, added subdivision (11c). 
Session Laws 2000-173, s. 9, effective August 

2, 2000, in subdivision (8a), inserted “that 
meets one of the following conditions” in the 
introductory language; substituted present 
subdivision (8a)a. for “Is built on a permanent 

chassis”; substituted present subdivision (8a)b. 
for “Is transportable in one or more sections”; 
repealed subdivision (8a)c. which read, “When 
transported, is at least eight feet wide or forty 
feet long; and”; and repealed subdivision (8a)d. 
which read, “When erected on a site, has at 
least 320 square feet.” 

Part 2. Taxes Levied. 

§ 105-164.4. Tax imposed on retailers. 

(a) A privilege tax is imposed on a retailer at the following percentage rates 
of the retailer’s net taxable sales or gross receipts, as appropriate. The general 
rate of tax is four percent (4%). 

(1) The general rate of tax applies to the sales price of each item or article 
of tangible personal property that is sold at retail and is not subject to 
tax under another subdivision in this section. 

(la) The rate of two percent (2%) applies to the sales price of each 
manufactured home sold at retail, including all accessories attached 
to the manufactured home when it is delivered to the purchaser. The 
maximum tax is three hundred dollars ($300.00) per article. Each 
section of a manufactured home that is transported separately to the 
site where it is to be erected is a separate article. 

(1b) The rate of three percent (3%) applies to the sales price of each 
aircraft, boat, railway car, or locomotive sold at retail, including all 
accessories attached to the item when it is delivered to the purchaser. 
The maximum tax is one thousand five hundred dollars ($1,500) per 
article. 

(1c) The rate of one percent (1%) applies to the sales price of the following 
articles: 
a. Horses or mules by whomsoever sold. 
b. Semen to be used in the artificial insemination of animals. 
c. Sales of fuel, other than electricity, to farmers to be used by them 

for any farm purposes other than preparing food, heating dwell- 
ings, and other household purposes. The quantity of fuel pur- 
chased or used at any one time shall not in any manner be a 
determinative factor as to whether any sale or use of fuel is or is 
not subject to the one percent (1%) rate of tax imposed by this 
subdivision. 

d. Sales of fuel, other than electricity, to manufacturing industries 
and manufacturing plants for use in connection with the opera- 
tion of such industries and plants other than sales of fuels to be 
used for residential heating purposes. The quantity of fuel pur- 
chased or used at any one time shall not in any manner be a 
determinative factor as to whether any sale or use of fuel is or is 
not subject to the rate of tax provided in this subdivision. 

e. Sales of fuel, other than electricity, to commercial laundries or to 
pressing and dry-cleaning establishments for use in machinery 
used in the direct performance of the laundering or the pressing 
and cleaning service. 

f. Sales to freezer locker plants of wrapping paper, cartons and 
supplies consumed directly in the operation of such plant. 
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(1d) The rate of one percent (1%) applies to the sales price of the articles 
listed in G.S. 105-164.4A. The maximum tax is eighty dollars ($80.00) 
per article. 
a. tok. Recodified as § 105-164.4A by Session Laws 1999-360, s. 3(a), 

effective August 4, 1999. 
(le) The rate of three percent (3%) applies to the sales price of each mobile 

classroom or mobile office sold at retail, including all accessories 
attached to the mobile classroom or mobile office when it is delivered 
to the purchaser. The maximum tax is one thousand five hundred 
dollars ($1,500) per article. Each section of a mobile classroom or 
mobile office that is transported separately to the site where it is to be 
placed is a separate article. 

(1f) The rate of two and eighty-three-hundredths percent (2.83%) applies 
to the sales price of electricity described in this subdivision and 
measured by a separate meter or another separate device: 
a. Sales of electricity to farmers to be used by them for any farm 

purposes other than preparing food, heating dwellings, and other 
household purposes. The quantity of electricity or gas purchased 
or used at any one time shall not be a determinative factor as to 
whether its sale or use is or is not subject to the rate of tax 
provided in this subdivision. 

b. Sales of electricity to manufacturing industries and manufacturing 
plants for use in connection with the operation of the industries 
and plants other than sales of electricity to be used for residential 
heating purposes. The quantity of electricity purchased or used at 
any one time shall not be a determinative factor as to whether its 
‘sale or use is or is not subject to the rate of tax provided in this 
subdivision. 

c. Sales of electricity to commercial laundries or to pressing and 
dry-cleaning establishments for use in machinery used in the 
direct performance of the laundering or the pressing and cleaning 
service. 

(2) The applicable percentage rate applies to the gross receipts derived 
from the lease or rental of tangible personal property by a person who 
is engaged in the business of leasing or renting tangible personal 
property, or is a retailer and leases or rents property of the type sold 
by the retailer. The applicable percentage rate is the rate and the 
maximum tax, if any, that applies to a sale of the property that is 
leased or rented. A person who leases or rents property shall also 
collect the tax imposed by this section on the separate retail sale of the 
property. 

(3) Operators of hotels, motels, tourist homes, tourist camps, and similar 
type businesses and persons who rent private residences and cottages 
to transients are considered retailers under this Article. A tax at the 
general rate of tax is levied on the gross receipts derived by these 
retailers from the rental of any rooms, lodgings, or accommodations 
furnished to transients for a consideration. This tax does not apply to 
any private residence or cottage that is rented for less than 15 days in 
a calendar year or to any room, lodging, or accommodation supplied to 
the same person for a period of 90 or more continuous days. 

As used in this subdivision, the term “persons who rent to tran- 
sients” means (i) owners of private residences and cottages who rent 
to transients and (ii) rental agents, including “real estate brokers” as 
defined in G.S. 93A-2, who rent private residences and cottages to 
transients on behalf of the owners. If a rental agent is liable for the tax 
imposed by this subdivision, the owner is not liable. 
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(4) Every person engaged in the business of operating a dry cleaning, 

pressing, or hat-blocking establishment, a laundry, or any similar 

business, engaged in the business of renting clean linen or towels or 

wearing apparel, or any similar business, or engaged in the business 

of soliciting cleaning, pressing, hat blocking, laundering or linen 

rental business for any of these businesses, is considered a retailer 

under this Article. A tax at the general rate of tax is levied on the gross 

receipts derived by these retailers from services rendered in engaging 

in any of the occupations or businesses named in this subdivision. The 
tax imposed by this subdivision does not apply to receipts derived 
from coin, token, or card-operated washing machines, extractors, and 
dryers. The tax imposed by this subdivision does not apply to gross 
receipts derived from services performed for resale by a retailer that 
pays the tax on the total gross receipts derived from the services. 

(4a) The rate of three percent (3%) applies to the gross receipts derived by 
a utility from sales of electricity or local telecommunications service 
as defined by G.S. 105-120(e), other than sales of electricity subject to 
tax under another subdivision in this section. Gross receipts from 
sales of local telecommunications service do not include receipts from 
service provided by means of public coin-operated pay telephone 
instruments and paid for by coin. A person who operates a utility is 
considered a retailer under this Article. 

(4b) A person who sells tangible personal property at a specialty market, 
other than the person’s own household personal property, is consid- 
ered a retailer under this Article. A tax at the general rate of tax is 
levied on the sales price of each article sold by the retailer at the 
specialty market. The term “specialty market” has the same meaning 
as defined in G.S. 66-250. 

(4c) The rate of six and one-half percent (6 142%) applies to the gross 
receipts derived from providing toll telecommunications services or 
private telecommunications services as defined by G.S. 105-120(e) 
that both originate from and terminate in the State and are not 
subject to the privilege tax under G.S. 105-120. Any business entity 
that provides these services is considered a retailer under this Article. 
This subdivision does not apply to telephone membership corpora- 
tions as described in Chapter 117 of the General Statutes. 

(5) Repealed by Session Laws 1998-212, s. 29A.1(a), effective May 1, 1999. 
(b) The tax levied in this section shall be collected from the retailer and paid 

by him at the time and in the manner as hereinafter provided. Provided, 
however, that any person engaging or continuing in business as a retailer shall 
pay the tax required on the net taxable sales of such business at the rates 
specified when proper books are kept showing separately the gross proceeds of 
taxable and nontaxable sales of tangible personal property in such form as may 
be accurately and conveniently checked by the Secretary or his duly authorized 
agent. If such records are not kept separately the tax shall be paid as a retailer 
on the gross sales of business and the exemptions and exclusions provided by 
this Article shall not be allowed. The tax levied in this section is in addition to 
a other taxes whether levied in the form of excise, license or privilege or other 
axes. 
(c) Certificate of Registration. — Before a person may engage in business as 

a retailer or a wholesale merchant, the person must obtain a certificate of 
registration from the Department in accordance with G.S. 105-164.29. (1957, c. 
1340, s. 5; 1959, c. 1259, s. 5; 1961, c. 826, s. 2; 1963, c. 1169, ss. 3, 11; 1967, c. 
1110, s. 6; c. 1116; 1969, c. 1075, s. 5; 1971, c. 887, s. 1; 1973, c. 476, s. 193; c. 
1287, s. 8; 1975, c. 752; 1977, c. 903; 1977, 2nd Sess., c. 1218; 1979, c. 17, s. 1; 
c. 22; c. 48, s. 1; c. 527, s. 1; c. 801, s. 73; 1981, c. 984, ss. 1, 2; 1981 (Reg. Sess., 
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1982), cc. 1207, 1273; 1983, c. 510; c. 713, ss. 89, 93; c. 805, ss. 1, 2; 1983 (Reg. 
Sess., 1984), c. 1065, ss. 1, 2, 4; c. 1097, ss. 6, 18; 1985, c. 704; 1985 (Reg. Sess., 
1986), c. 925; c. 1005; 1987, c. 557, ss. 4, 5; c. 800, ss. 2, 3; c. 854, s. 1; 1987 (Reg. 
Sess., 1988), c. 1044, s. 4; 1989, c. 692, ss. 3.1, 3.3, 8.4(8); c. 770, s. 74.4; 1989 
(Reg. Sess., 1990), c. 813, ss. 14, 15; 1991, c. 598, s. 5; c. 689, s. 311; c. 690, s. 
1; 1993, c. 372, s. 1; c. 484, s. 2; 1995, c. 17, s. 6; c. 477, s. 1; 1996, 2nd Ex. Sess., 
c. 13, ss. 1.1, 9.1, 9.2; 1997-475, s. 1.1; 1998-22, s. 5; 1998-55, ss. 8, 14; 1998-98, 
ss. 13.2, 48(a), (b); 1998-121, ss. 3, 5; 1998-197, s. 1; 1998-212, s. 29A.1(a); 
1999-337, ss. 29, 30; 1999-360, s. 3(a), (b); 1999-438, s. 1; 2000-140, s. 67(a).) 

Effect of Amendments. — 
Session Laws 2000-140, s. 67(a), effective 

July 21, 2000, rewrote subsection (c). 

§ 105-164.6A. Voluntary collection of use tax by sellers. 

(a) Voluntary Collection Agreements. — The Secretary may enter into 
agreements with sellers pursuant to which the seller agrees to collect and 
remit on behalf of its customers State and local use taxes due on items of 
tangible personal property the seller sells. For the purpose of this section, a 
seller is a person who is engaged in the business of selling tangible personal 
property for use in this State and who does not have sufficient nexus with this 
State to be required to collect use tax on the sales. 

(b) Mandatory Provisions. — The agreements must contain the following 
provisions: 

(1) The seller is not liable for use tax not paid to it by a customer. 
(2) Acustomer’s payment of a use tax to the seller relieves the customer 

of liability for the use tax. 
(3) The seller must remit all use taxes it collects from customers on or 

before the due date specified in the agreement, which may not be later 
than 31 days after the end of a quarter or other collection period. 

(4) Aseller who fails to remit use taxes collected on behalf of its customers 
by the due date specified in the agreement is subject to the interest 
and penalties provided in Article 9 of this Chapter with respect to the 
taxes to the same extent as if the seller were a retailer and were 
required to collect use taxes under this Article. 

(c) Optional Provisions. — The agreements may contain the following 
provisions: | 

(1) The seller will collect the use tax only on items that are subject to the 
general rate of tax. 

(2) The seller will collect local use taxes only to the extent they are at the 
same rate in every unit of local government in the State. 

(3) The seller will remit the tax and file reports in the form prescribed by 
the Secretary. 

(4) Other provisions establishing the types of transactions on which the 
seller will collect tax and prescribing administrative procedures and 
requirements. (1996, 2nd Ex. Sess., c. 14, s. 11; 2000-120, s. 4.) 

Effect of Amendments. — Session Laws’ may elect to pay the use tax directly to the 
2000-120, s. 4, effective July 14, 2000, rewrote Secretary in accordance with law rather than to 
subdivision (b)(1), which read “The customer _ the seller.” 
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§ 105-164.7. Sales tax part of purchase price. 

Every retailer subject to the tax levied in G.S. 105-164.4 shall at the time of 
selling or delivering or taking an order for the sale or delivery of taxable 
tangible personal property or a taxable service, or collecting the sales price, 
add to the sales price the amount of tax due. The tax constitutes a part of the 
purchase price, is a debt from the purchaser to the retailer until paid, and is 
recoverable at law in the same manner as other debts. The tax must be stated 
and charged separately from the sales price, shown separately on the retailer’s 
sales records, and paid by the purchaser to the retailer as trustee for and on 
account of the State. The retailer is liable for the collection of the tax and for 
its payment to the Secretary. The retailer’s failure to charge to or collect the tax 
from the purchaser does not affect this liability. It is the intent of this Article 
that the tax be added to the sales price of tangible personal property and 
services when sold at retail and be borne and passed on to the customer, 
instead of being borne by the retailer. (1957, c. 1340, s. 5; 1973, c. 476, s. 193; 
2000-19, s. 1.3.) 

Editor’s Note. — Session Laws 2000-19, s. 
20, contains a severability clause. 

Session Laws 2000-19, s. 21, authorizes the 
Secretary of Environment and Natural Re- 
sources to study alternative dry-cleaning pro- 
cesses and equipment, evaluating the benefits 
and costs as well as the feasibility of installing 
and implementing these, and to make a final 
report to the Environmental Review Commis- 
sion no later than September 1, 2001, with 
findings, recommendations, and any legislative 
proposals. 

Session Laws 2000-19, s. 22, provides: “This 
act constitutes a recent act of the General 
Assembly within the meaning of G.S. 150B- 
21.1. The Environmental Management Com- 
mission and the Commission on Health Ser- 
vices may adopt temporary rules to implement 
the provisions of this act until 1 July 2001.” 

Effect of Amendments. — Session Laws 
2000-19, s. 1.3, effective June 26, 2000, rewrote 
the section. 

Part 3. Exemptions and Exclusions. 

§ 105-164.13. Retail sales and use tax. 

The sale at retail, the use, storage or consumption in this State of the 
following tangible personal property is specifically exempted from the tax 
imposed by this Article: 

Agricultural Group. 

(1) Commercial fertilizer on which the inspection tax is paid and lime and 
land plaster used for agricultural purposes whether the inspection tax 
is paid or not. 

(2) Seeds. 
(2a) Any of the following when purchased for use on animals or plants, as 

appropriate, held or produced for commercial purposes: 
a. Remedies, vaccines, medications, litter materials, and feeds for 

animals. 
b. Rodenticides, insecticides, herbicides, fungicides, and pesticides. 
c. Defoliants for use on cotton or other crops. 
d. Plant growth inhibitors, re 

temic and contact or othe 
other crops. 

gulators, or stimulators, including sys- 
r sucker control agents for tobacco and 

(3) Products of forests and mines in their original or unmanufactured state when such sales are made by the producer in the capacity of 
producer. 
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(4) Cotton, tobacco, peanuts or other farm products sold to manufacturers 
for further manufacturing or processing. 

(4a) Baby chicks and poults sold for commercial poultry or egg production. 
(4b) Products of a farm sold in their original state by the producer of the 

products if the producer is not primarily a retail merchant and ice 
used to preserve agriculture, aquaculture and commercial fishery 
products until the products are sold at retail. 

(4c) Any of the following: 
a. Commercially manufactured facilities to be used for commercial 

purposes for housing, raising, or feeding animals or for housing 
equipment necessary for these commercial activities. 

b. Building materials, supplies, fixtures, and equipment that become 
a part of and are used in the construction, repair, or improvement 
of an enclosure or a structure specifically designed, constructed, 
and used for housing, raising, or feeding animals or for housing 
equipment necessary for one of these commercial activities. 

c. Commercially manufactured equipment, and parts and accessories 
for the equipment, used in a facility that is exempt from tax under 
this subdivision or in an enclosure or a structure whose building 
materials are exempt from tax under this subdivision. 

(4d) The lease or rental of tobacco sheets used in handling tobacco in the 
warehouse and transporting tobacco to and from the warehouse. 

Industrial Group. 

(5) Manufactured products produced and sold by manufacturers or pro- 
ducers to other manufacturers, producers, or registered retailers or 
wholesale merchants, for the purpose of resale except as modified by 
G.S. 105-164.3(23). This exemption does not extend to or include retail 
sales to users or consumers not for resale. 

(6) Repealed by Session Laws 1989 (Regular Session, 1990), c. 1068, s. 1. 
(7) Sales of products of waters in their original or unmanufactured state 

when such sales are made by the producer in the capacity of producer. 
Fish and seafoods are likewise exempt when sold by the fisherman in 
that capacity. 

(8) Sales of tangible personal property to a manufacturer which enters 
into or becomes an ingredient or component part of tangible personal 
property which is manufactured. 

(8a) Sales to a small power production facility, as defined in 16 U.S.C. 
§ 796(17)(A), of fuel used by the facility to generate electricity. 

(9) Sales of boats, fuel oil, lubricating oils, machinery, equipment, nets, 
rigging, paints, parts, accessories, and supplies to persons for use by 
them principally in commercial fishing operations within the meaning 
of G.S. 113-168, except when the property is for use by persons 
principally to take fish for recreation or personal use or consumption. 
As used in this subdivision, “fish” is defined as in G.S. 113-129(7). 

(10) Sales to commercial laundries or to pressing and dry cleaning 
establishments of articles or materials used for the identification of 
garments being laundered or dry cleaned, wrapping paper, bags, 
hangers, starch, soaps, detergents, cleaning fluids and other com- 
pounds or chemicals applied directly to the garments in the direct 
performance of the laundering or the pressing and cleaning service. 

Motor Fuels Group. 

(10a) Sales to a major recycling facility of G) lubricants and other 
additives for motor vehicles or machinery and equipment used at the 
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facility and (ii) materials, supplies, parts, and accessories, other than 
machinery and equipment, that are not capitalized by the taxpayer 
and are used or consumed in the manufacturing and material han- 
dling processes at the facility. 

(10b) Sales to a major recycling facility of electricity used at the facility. 
(11) Any of the following fuel: 

a. Motor fuel, as defined in G.S. 105-449.60, except motor fuel for 
which a refund of the per gallon excise tax is allowed under G.S. 
105-449.105A or G.S. 105-449.107. 

b. Alternative fuel taxed under Article 36D of this Chapter, unless a 
refund of that tax is allowed under G.S. 105-449.107. 

(11a) Sales of diesel fuel to railroad companies for use in rolling stock 
other than motor vehicles. The definitions in G.S. 105-333 apply in 
this subdivision. 

Medical Group. 

(12) Sales of any of the following items: 
a. Therapeutic, prosthetic, or artificial devices, such as pulmonary 

respirators or medical beds, that are designed for individual 
personal use to correct or alleviate physical illness, disease, or 
incapacity and that are sold on the written prescription of a 
physician, dentist, or other professional person licensed to pre- 
scribe. 7 

b. Crutches, artificial limbs, artificial eyes, hearing aids, false teeth, 
eyeglasses ground on prescription of a physician or an optome- 
trist. 

c. Orthopedic appliances designed to be worn by the purchaser or 
user. 

d. Durable medical equipment and related medical supplies that are 
covered under the Medicare or Medicaid program and are sold on 
either a certificate of medical necessity or a written prescription 
of a physician, dentist, or other professional person licensed to 
prescribe. This exemption applies whether or not the item is 
purchased by a Medicare or Medicaid beneficiary. 

(13) All of the following drugs, including the constituent elements and 
ingredients used to produce the drugs, the packaging materials, and 
any instructions or information about the product included in the 
package with the drugs: 
a. Prescription drugs. 
b. Nonprescription drugs sold on prescription of physicians, dentists, 

or veterinarians. 
c. Insulin. 

(13a) Repealed by Session Laws 1996, Second Extra Session, c. 14, s. 16. 
Vb) epeaed by Session Laws 1999, c. 438, s. 7, effective October 1, 

(13c) Nutritional supplements sold by a chiropractic physician at a 
chiropractic office to a patient as part of the patient’s plan of 
treatment, as authorized by G.S. 90-151.1. 

Printed Materials Group. 

(14) Public school books on the adopted list, the selling price of which is 
fixed by State contract. 

(14a) Recodified as subdivision (33a) by Session Laws 2000-120, s. 5, 
effective July 14, 2000. 
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Transactions Group. 

(15) Accounts of purchasers, representing taxable sales, on which the tax 
imposed by this Article has been paid, that are found to be worthless 
and actually charged off for income tax purposes may, at correspond- 
ing periods, be deducted from gross sales, provided, however, they 
must be added to gross sales if afterwards collected. 

(16) Sales of an article repossessed by the vendor if tax was paid on the 
sales price of the article. 

Exempt Status Group. 

(17) Sales which a state would be without power to tax under the 
limitations of the Constitution or laws of the United States or under 
the Constitution of this State. 

Unclassified Group. 

(18) Funeral expenses, including coffins and caskets, not to exceed one 
thousand five hundred dollars ($1,500). All other funeral expenses, 
including gross receipts for services rendered, shall be taxable at the 
general rate of tax set in G.S. 105-164.4. However, “services rendered” 
shall not include those services which have been taxed pursuant to 
G.S. 105-164.4(4), or to those services performed by any beautician, 
cosmetologist, hairdresser or barber employed by or at the specific 
direction of the family or personal representative of a deceased; and 
“funeral expenses” and “services rendered” shall not include death 
certificates procured by or at the specific direction of the family or 
personal representative of a deceased. Where coffins, caskets or vaults 
are purchased direct and a separate charge is paid for services, the 
provisions of this subdivision shall apply to the total for both. 

(19) Repealed by Session Laws 1991, c. 618, s. 1. 
(20) Sales by blind merchants operating under supervision of the Depart- 

ment of Health and Human Services. 
(21) The lease or rental of motion picture films used for exhibition 

purposes where the lease or rental of such property is an established 
business or part of an established business or the same is incidental 
or germane to said business of the lessee. 

(22) The lease or rental of films, motion picture films, transcriptions and 
recordings to radio stations and television stations operating under a 
certificate from the Federal Communications Commission. 

(22a) Sales of audiovisual masters made or used by a production company 
in making visual and audio images for first generation reproduction. 
For the purpose of this subdivision, an “audiovisual master” is an 
audio or video film, tape, or disk or another audio or video storage 
device from which all other copies are made. 

(23) Sales of the following packaging items: 
a. Wrapping paper, labels, wrapping twine, paper, cloth, plastic bags, 

cartons, packages and containers, cores, cones or spools, wooden 
boxes, baskets, coops and barrels, including paper cups, napkins 
and drinking straws and like articles sold to manufacturers, 
producers and retailers, when such materials are used for pack- 
aging, shipment or delivery of tangible personal property which is 
sold either at wholesale or retail and when such articles consti- 
tute a part of the sale of such tangible personal property and are 
delivered with it to the customer. 
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b. Acontainer that is used as packaging by the owner of the container 
or another person to enclose tangible personal property for 
delivery to a purchaser of the property and is required to be 
returned to its owner for reuse. 

(24) Sales of fuel and other items of tangible personal property for use or 
consumption by or on ocean-going vessels which ply the high seas in 
interstate or foreign commerce in the transport of freight and/or 
passengers for hire exclusively, when delivered to an officer or agent of 
such vessel for the use of such vessel; provided, however, that sales of 
fuel and other items of tangible personal property made to officers, 
agents, members of the crew or passengers of such vessels for their 
personal use shall not be exempted from payment of the sales tax. 

(25) Sales by merchants on the Cherokee Indian Reservation when such 
merchants are authorized to do business on the Reservation and are 
paying the tribal gross receipts levy to the Tribal Council. 

(26) Food sold not for profit by public or private school cafeterias within 
school buildings during the regular school day. 

(26a) Food sold not for profit by a public school cafeteria to a child care 
center that participates in the Child and Adult Care Food Program of 
the Department of Public Instruction. 

(27) Meals and food products served to students in dining rooms regularly 
operated by State or private educational institutions or student 
organizations thereof. 

(28) Sales of newspapers by newspaper street vendors and by newspaper 
carriers making door-to-door deliveries and sales of magazines by 
magazine vendors making door-to-door sales. 

(29) Sales to the North Carolina Museum of Art of paintings and other 
objects or works of art for public display, the purchases of which are 
financed in whole or in part by gifts or donations. 

(29a) Repealed by Session Laws 1995 (Regular Session, 1996), c. 646, s. 5. 
(30) Sales from vending machines when sold by the owner or lessee of said 

machines at a price of one cent (1¢) per sale. 
(31) Sales of meals not for profit to elderly and incapacitated persons by 

charitable or religious organizations not operated for profit which are 
entitled to the refunds provided by G.S. 105-164.14(b), when such 
meals are delivered to the purchasers at their places of abode. 

(31a) Food sold by a church or religious organization not operated for 
profit when the proceeds of the sales are actually used for religious 
activities. 

(31b) Repealed by Session Laws 1996, Second Extra Session, c. 14, s. 16. 
(32) Sales of motor vehicles, the sale of a motor vehicle body to be 

mounted on a motor vehicle chassis when a certificate of title has not 
been issued for the chassis, and the sale of a motor vehicle body 
mounted on a motor vehicle chassis that temporarily enters the State 
so the manufacturer of the body can mount the body on the chassis. 

(33) Tangible personal property purchased solely for the purpose of export 
to a foreign country for exclusive use or consumption in that or some 
other foreign country, either in the direct performance or rendition of 
professional or commercial services, or in the direct conduct or 
operation of a trade or business, all of which purposes are actually 
consummated, or purchased by the government of a foreign country 
for export which purpose is actually consummated. “Export” shail 
include the acts of possessing and marshalling such property, by 
either the seller or the purchaser, for transportation to a foreign 
country, but shall not include devoting such property to any other use 
in North Carolina or the United States. “Foreign country” shall not 
include any territory or possession of the United States. 
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In order to qualify for this exemption, an affidavit of export 
indicating compliance with the terms and conditions of this exemp- 
tion, as prescribed by the Secretary of Revenue, must be submitted by 
the purchaser to the seller, and retained by the seller to evidence 
qualification for the exemption. 

If the purposes qualifying the property for exemption are not 
consummated, the purchaser shall be liable for the tax which was 
avoided by the execution of the aforesaid affidavit as well as for 
applicable penalties and interest and the affidavit shall contain 
express provision that the purchaser has recognized and assumed 
such liability. 

The principal purpose of this exemption is to encourage the flow of 
commerce through North Carolina ports that is now moving through 
out-of-state ports. However, it is not intended that property acquired 
for personal use or consumption by the purchaser, including gifts, 
shall be exempt hereunder. 

(33a) Tangible personal property sold by a retailer to a purchaser within 
or without this State, when the property is delivered in this State to 
a common carrier or to the United States Postal Service for delivery to 
the purchaser or the purchaser’s designees outside this State and the 
purchaser does not subsequently use the property in this State. 

(34) Sales of items by a nonprofit civic, charitable, educational, scientific 
or literary organization when the net proceeds of the sales will be 
given or contributed to the State of North Carolina or to one or more 
of its agencies or instrumentalities, or to one or more nonprofit 
charitable organizations, one of whose purposes is to serve as a 
conduit through which such net proceeds will flow to the State or to 
one or more of its agencies or instrumentalities. 

(35) Sales by a nonprofit civic, charitable, educational, scientific, literary, 
or fraternal organization when all of the following conditions are met: 
a. The sales are conducted only upon an annual basis for the purpose 

of raising funds for the organization’s activities. 
b. The proceeds of the sale are actually used for the organization’s 

activities. 
c. The products sold are delivered to the purchaser within 60 days 

after the first solicitation of any sale made during the organiza- 
tion’s annual sales period. 

(36) Advertising supplements and any other printed matter ultimately to 
be distributed with or as part of a newspaper. 

(37) Spirituous liquor. This exemption does not prohibit the levy of sales 
and use taxes on mixed beverages. As used in this subdivision, the 
terms “spirituous liquor” and “mixed beverage” have the same mean- 
ings as in G.S. 18B-101(14) and G.S. 18B-101(10) respectively. 

(38) Food and other items lawfully purchased under the Food Stamp 
Program, 7 U.S.C. § 51, and supplemental foods lawfully purchased 
with a food instrument issued under the Special Supplemental Food 
Program, 42 U.S.C. § 1786, and supplemental foods purchased for 
direct distribution by the Special Supplemental Food Program. 

(39) Repealed by Session Laws 1999-438, s. 10, effective October 1, 1999. 
(40) Sales to the Department of Transportation. 
(41) Sales of mobile classrooms to local boards of education or to local 

boards of trustees of community colleges. 
(42) Tangible personal property that is purchased by a retailer for resale 

or is manufactured or purchased by a wholesale merchant for resale 
and then withdrawn from inventory and donated by the retailer or 
wholesale merchant to either a governmental entity or a nonprofit 
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organization, contributions to which are deductible as charitable 
contributions for federal income tax purposes. 

(43) Custom computer software. — “Custom computer software” is soft- 
ware written in accordance with the specifications of a specific 
customer. The term includes a user manual or other documentation 
that accompanies the sale of the software. The term does not include 
prewritten software that can be installed and executed with no 
changes to the software’s source code other than changes made to 
configure hardware or software. 

(44) Piped natural gas. — This item is exempt because it is taxed under 
Article 5E of this Chapter. 

(45) Sales of the following items to an interstate passenger air carrier or 
an interstate air courier for use at its hub: aircraft lubricants, aircraft 
repair parts, and aircraft accessories. 

(46) Sales of electricity by a municipality whose only wholesale supplier of 
electric power is a federal agency and who is required by a contract 
with that federal agency to make payments in lieu of taxes. (1957, c. 
1340, s. 5; 1959, c. 670; c. 1259, s. 5; 1961, c. 826, s. 2; cc. 11038, 1163; 
1963, c. 1169, ss. 7-9; 1965, c. 1041; 1967, c. 756; 1969, c. 907; 1971, c. 
990; 1973, c. 476, s. 143; c. 708, s. 1; cc. 1064, 1076; c. 1287, s. 8; 1975, 
2nd Sess., c. 982; 1977, c. 771, s. 4; 1977, 2nd Sess., c. 1219, s. 43.6; 
1979, (¢. 46, ss.) 2:0. 156,.8..1; enZ01:.¢..625,,8s. 1, 2"c, 8010ss 04,10: 
1979, 2nd Sess., c. 1099, s. 1; 1981, cc. 14, 207, 982; 1983, c. 156; c. 570, 
s. 21; c. 713, ss. 91, 92; c. 873; c. 887; 1983 (Reg. Sess., 1984), c. 1071, 
s. 1; 1985, c. 114, s. 4; c. 555; c. 656, ss. 24, 25; 1985 (Reg. Sess., 1986), 
c. 953; c. 973; c. 982, s. 2; 1987, c. 800, s. 1; 1987 (Reg. Sess., 1988), c. 
937; 1989, c. 692, ss. 3.5, 3.6; c. 748, s. 1; 1989 (Reg. Sess., 1990), c. 
989; c. 1060; c. 1068, ss. 1, 2;, 1991, c 45) s. 17: .c. 79,8. 2:.¢,. 6187s. 1: 
c. 689, s. 314; 1991 (Reg. Sess., 1992), c. 931, ss. 1, 2; c. 935, s. 1; c. 940, 
Ss. 1;c. 949, s. 1; c. 1007, s. 44; 1993, c. 484, s. 3; c. 513, s. 11; 1993 (Reg. 
Sess., 1994), c. 739, s. 1; 1995, c. 390, s. 14; c. 451, s. 1; c. 477, ss. 2, 3; 
1995 (Reg. Sess., 1996), c. 646, ss. 4, 5; c. 649, s. 1; 1996, 2nd Ex. Sess., 
c. 14, ss. 15, 16; 1997-369, s. 2; 1997-370, s. 2; 1997-397, s. 1; 1997-423, 
s. 3; 1997-443, s. 11A.118(a); 1997-456, s. 27; 1997-506, s. 36; 1997- 
521, s. 1; 1998-22, s. 6; 1998-55, ss. 9, 15; 1998-98, ss. 14, 14.1, 49, 107; 
1998-146, s. 9; 1998-171, s. 10(a), (b); 1998-225, s. 4.3; 1999-337, s. 31; 
1999-360, s. 7(a)-(c); 1999-438, ss. 5-12; 2000-120, s. 5; 2000-153, s. 5.) 

Effect of Amendments. — 
Session Laws 2000-120, s. 5, effective July 

14, 2000, recodified former subdivision (14a) as 
subdivision (33a), and in that subdivision sub- 
stituted “Tangible personal property sold by a 
retailer” for “Printed material which is sold by 
a printer,” substituted the first instance of “the 
property” for “such printed material,” substi- 
tuted “State and” for “State, if,” and substituted 
“subsequently use the property” for “thereafter 
use the printed material.” 

Session Laws 2000-153, s. 5, effective August 
2, 2000, deleted the former last sentence in 
subdivision (22a), which read “For the purpose 
of this subdivision, a production company is a 
person engaged in the business of making mo- 
tion picture, television, or radio images for 
theatrical, commercial, advertising, or educa- 
tional purposes.” 

§ 105-164.14. Certain refunds authorized. 

(a) Interstate Carriers. — An interstate carrier is allowed a refund, in 
accordance with this section, of part of the sales and use taxes paid by it on 
fuel, lubricants, repair parts, and accessories purchased in this State for a 
motor vehicle, railroad car, locomotive, or airplane the carrier operates. An 
interstate carrier” is a person who is engaged in transporting persons or 
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property in interstate commerce for compensation. The Secretary shall pre- 
scribe the periods of time, whether monthly, quarterly, semiannually, or 
otherwise, with respect to which refunds may be claimed, and shall prescribe 
ies sob within which, following these periods, an application for refund may 
e made. 
An applicant for refund shall furnish the following information and any 

proof of the information required by the Secretary: 
(1) A list identifying the fuel, lubricants, repair parts, and accessories 

purchased by the applicant inside or outside this State during the 
refund period. 

(2) The purchase price of the items listed in subdivision (1) of this 
subsection. 

(3) The sales and use taxes paid in this State on the listed items. 
(4) The number of miles the applicant’s motor vehicles, railroad cars, 

locomotives, and airplanes were operated both inside and outside this 
State during the refund period. 

(5) Any other information required by the Secretary. 
For each applicant, the Secretary shall compute the amount to be refunded 

as follows. First, the Secretary shall determine the ratio of the number of miles 
the applicant operated its motor vehicles, railroad cars, locomotives, and 
airplanes in this State during the refund period to the number of miles it 
operated them both inside and outside this State during the refund period. 
Second, the Secretary shall determine the applicant’s proportional liability for 
the refund period by multiplying this mileage ratio by the purchase price of the 
items identified in subdivision (1) of this subsection and then multiplying the 
resulting product by the tax rate that would have applied to the items if they 
had ali been purchased in this State. Third, the Secretary shall refund to each 
applicant the excess of the amount of sales and use taxes the applicant paid in 
this State during the refund period on these items over the applicant’s 
proportional liability for the refund period. 

(b) Nonprofit Entities and Hospital Drugs. — A nonprofit entity included in 
the following list is allowed a semiannual refund of sales and use taxes paid by 
it under this Article, except under G.S. 105-164.4(a)(4a) and G.S. 105- 
164.4(a)(4c), on direct purchases of tangible personal property for use in 
carrying on the work of the nonprofit entity: 

(1) Hospitals not operated for profit, including hospitals and medical 
accommodations operated by an authority created under the Hospital 
Authorities Law, Article 2 of Chapter 131E of the General Statutes. 

(2) Educational institutions not operated for profit. 
(3) Churches, orphanages, and other charitable or religious institutions 

and organizations not operated for profit. 
(4) Qualified retirement facilities whose property is excluded from prop- 

erty tax under G.S. 105-278.6A. 
Sales and use tax liability indirectly incurred by a nonprofit entity on 

building materials, supplies, fixtures, and equipment that become a part of or 
annexed to any building or structure that is owned or leased by the nonprofit 
entity and is being erected, altered, or repaired for use by the nonprofit entity 
for carrying on its nonprofit activities is considered a sales or use tax liability 
incurred on direct purchases by the nonprofit entity. 

A hospital that is not allowed a refund under this subsection of sales and use 
taxes paid on its direct purchases of tangible personal property is allowed a 
semiannual refund of sales and use taxes paid by it on medicines and drugs 
purchased for use in carrying out its work. 

The refunds allowed under this subsection for certain nonprofit entities and 
for medicines and drugs purchased by hospitals do not apply to organizations, 
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corporations, and institutions that are owned and controlled by the United 
States, the State, or a unit of local government, except hospital facilities 
created under Article 2 of Chapter 131K of the General Statutes and nonprofit 
hospitals owned and controlled by a unit of local government that elect to 
receive semiannual refunds under this subsection instead of annual refunds 
under subsection (c). . 
A request for a refund must be in writing and must include any information 

and documentation required by the Secretary. A request for a refund for the 
first six months of a calendar year is due the following October 15; a request for 
a refund for the second six months of a calendar year is due the following April 
15} 

(c) Certain Governmental Entities. — A governmental entity listed in this 
subsection is allowed an annual refund of sales and use taxes paid by it under 
this Article, except under G.S. 105-164.4(a)(4a) and G.S. 105-164.4(a)(4c), on 
direct purchases of tangible personal property. Sales and use tax liability 
indirectly incurred by a governmental entity on building materials, supplies, 
fixtures, and equipment that become a part of or annexed to any building or 
structure that is owned or leased by the governmental entity and is being 
erected, altered, or repaired for use by the governmental entity is considered a 
sales or use tax liability incurred on direct purchases by the governmental 
entity for the purpose of this subsection. A request for a refund must be in 
writing and must include any information and documentation required by the 
Secretary. A request for a refund is due within six months after the end of the 
governmental entity’s fiscal year. 

This subsection applies only to the following governmental entities: 
(1) A county. 
(2) Acity as defined in G.S. 160A-1. 
(2a) A consolidated city-county as defined in G.S. 160B-2. 
(2b) A local school administrative unit. 
(3) A metropolitan sewerage district or a metropolitan water district in 

this State. 
(4) A water and sewer authority created under Chapter 162A of the 

General Statutes. 
(5) Alake authority created by a board of county commissioners pursuant 

to an act of the General Assembly. 
(6) A sanitary district. 
(7) Aregional solid waste management authority created pursuant to G.S. 

153A-421. 
(8) An area mental health, developmental disabilities, and substance 

abuse authority, other than a single-county area authority, estab- 
lished pursuant to Article 4 of Chapter 122C of the General Statutes. 

(9) A district health department, or a public health authority created 
pursuant to Part 1A of Article 2 of Chapter 130A of the General 
Statutes. | 

(10) Aregional council of governments created pursuant to G.S. 160A-470. 
(11) A regional planning and economic development commission or a 

regional economic development commission created pursuant to 
Chapter 158 of the General Statutes. 

(12) A regional planning commission created pursuant to G.S. 153A-391. 
(13) A regional sports authority created pursuant to G.S. 160A-479. 
(14) A public transportation authority created pursuant to Article 25 of 

Chapter 160A of the General Statutes. 
(14a) A facility authority created pursuant to Part 4 of Article 20 of 

Chapter 160A of the General Statutes. 
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(15) A regional public transportation authority created pursuant to Arti- 
cle 26 of Chapter 160A of the General Statutes, or a regional 
transportation authority created pursuant to Article 27 of Chapter 
160A of the General Statutes. 

(16) A local airport authority that was created pursuant to a local act of 
the General Assembly. 

(17) A joint agency created by interlocal agreement pursuant to G.S. 
160A-462 to operate a public broadcasting television station. 

(18) The North Carolina Low-Level Radioactive Waste Management Au- 
thority created pursuant to Chapter 104G of the General Statutes. 

(19) The North Carolina Hazardous Waste Management Commission 
created pursuant to Chapter 130B of the General Statutes. 

(20) A constituent institution of The University of North Carolina, but 
only with respect to sales and use tax paid by it for tangible personal 
aN acquired by it through the expenditure of contract and grant 

nds. 
(21) The University of North Carolina Hospitals at Chapel Hill. 
(22) A regional natural gas district created pursuant to Article 28 of 

Chapter 160A of the General Statutes. 
(d) Late Applications. — Refunds applied for more than three years after the 

due date are barred. 
(e) State Agencies. — The State is allowed quarterly refunds of local sales 

and use taxes paid by a State agency on direct purchases of tangible personal 
property and local sales and use taxes paid indirectly by the State agency on 
building materials, supplies, fixtures, and equipment that become a part of or 
annexed to a building or structure that is owned or leased by the State agency 
and is being erected, altered, or repaired for use by the State agency. This 
subsection does not apply to purchases for which a State agency is allowed a 
refund under subsection (c) of this section. 
A person who pays local sales and use taxes on building materials or other 

tangible personal property for a State building project shall give the State 
agency for whose project the property was purchased a signed statement 
containing all of the following information: 

(1) The date the property was purchased. 
(2) The type of property purchased. 
(3) The project for which the property was used. 
(4) If the property was purchased in this State, the county in which it was 

purchased. 
(5) If the property was not purchased ; in this State, the county in which 

the property was used. 
(6) The amount of sales and use taxes paid. 

If the property was purchased in this State, the person shall attach a copy of 
the sales receipt to the statement. A State agency to whom a statement is 
submitted shall verify the accuracy of the statement. 

Within 15 days after the end of each calendar quarter, every State agency 
shall file with the Secretary a written application for a refund of taxes to which 
this subsection applies paid by the agency during the quarter. The application 
shall contain all information required by the Secretary. The Secretary shall 
credit the local sales and use tax refunds directly to the General Fund. 

(f) Information to Counties. — Upon written request of a county, the 
Secretary shall, within 30 days after the request, provide the designated 
county official a list of each claimant that has, within the past 12 months, 
received a refund under subsection (b), (c), or (g) of this section of at least one 
thousand dollars ($1,000) of tax paid to the county. The list shall include the 
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name and address of each claimant and the amount of the refund it has 
received from that county. Upon written request of a county, a claimant that 
has received a refund under subsection (b), (c), or (g) of this section shall 
provide the designated county official a copy of the request for the refund and 
any supporting documentation requested by the county to verify the request. 
For the purpose of this subsection, the designated county official is the chair of 
the board of county commissioners or a county official designated in a 
resolution adopted by the board. Information provided to a county under this 
subsection is not a public record and may not be disclosed except in accordance 
with G.S. 153A-148.1. If a claimant determines that a refund it has received 
under subsection (b), (c), or (g) of this section is incorrect, it shall file an 
amended request for the refund. 

(g) Major Recycling Facilities. — The owner of a major recycling facility is 
allowed an annual refund of sales and use taxes paid by it under this Article on 
building materials, building supplies, fixtures, and equipment that become a 
part of the real property of the recycling facility. Liability incurred indirectly by 
the owner for sales and use taxes on these items is considered tax paid by the 
owner. A request for a refund must be in writing and must include any 
information and documentation required by: the Secretary. A request for a 
refund is due within six months after the end of the major recycling facility’s 
fiscal year. Refunds applied for after the due date are barred. 

(h) Low Enterprise Tier Machinery. — Eligible taxpayers are allowed an 
annual refund of sales and use taxes paid under this Article as provided in this 
subsection. 

(1) Refunds. — An eligible person is allowed an annual refund of sales and 
use taxes paid by it under this Article at the general rate of tax on 
eligible machinery and equipment it purchases for use in an enter- 
prise tier one area or an enterprise tier two area, as defined in G.S. 
105-129.3. Liability incurred indirectly by the taxpayer for sales and 
use taxes on these items is considered tax paid by the taxpayer. A 
request for a refund must be in writing and must include any 
information and documentation required by the Secretary. A request 
for a refund is due within six months after the end of the State’s fiscal 
year. Refunds applied for after the due date are barred. 

(2) Eligibility. — A person is eligible for the refund provided in this 
subsection if it is engaged primarily in one of the businesses listed in 
G.S. 105-129.4(a) in an enterprise tier one area or an enterprise tier 
two area, as defined in G.S. 105-129.3. 

(3) Machinery and equipment. — For the purpose of this subsection, the 
term “machinery and equipment” means engines, machinery, equip- 
ment, tools, and implements used or designed to be used in one of the 
businesses listed in G.S. 105-129.4(a). Machinery and equipment are 
eligible for the refund provided in this subsection if the taxpayer 
places them in service in an enterprise tier one area or an enterprise 
tier two area, as defined in G.S. 105-129.3, capitalizes them for tax 
purposes under the Code, and does not lease them to another party. 

(i) (See Editor’s note) Nonprofit Insurance Companies. — Eligible non- 
profit insurance companies are allowed an annual refund of sales and use taxes 
paid under this Article as provided in this subsection. 

(1) (Effective until January 1, 2004) Refunds. — An eligible nonprofit 
insurance company is allowed an annual refund of sales and use taxes 
paid by it under this Article on building materials, building supplies, 
fixtures, and equipment that become a part of its real property, and on 
computer systems hardware and software it capitalizes for tax pur- 
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§ 105-164.14(i)(1) is set out twice. See notes. 

poses under the Code. Liability incurred indirectly by the company for 
sales and use taxes on these items is considered tax paid by the 
company. A request for a refund must be in writing and must include 
any information and documentation required by the Secretary. A 
request for a refund is due within six months after the end of the 
insurance company’s fiscal year. Refunds applied for after the due 
date are barred. 

(1) (Effective January 1, 2004 until January 1, 2008) Refunds. — An 
eligible nonprofit insurance company is allowed an annual refund of 
sales and use taxes paid by it under this Article on building materials, 
building supplies, fixtures, and equipment that become a part of its 
real property. Liability incurred indirectly by the company for sales 
and use taxes on these items is considered tax paid by the company. A 
request for a refund must be in writing and must include any 
information and documentation required by the Secretary. A request 
for a refund is due within six months after the end of the insurance 
gppany.s fiscal year. Refunds applied for after the due date are 
arred. 

(2) Eligibility. — An insurance company is eligible for the refund provided 
in this subsection if it meets all of the following conditions: 
a. It is a nonprofit corporation. 
b. Itis operated for the exclusive purpose of providing insurance and 

annuity contracts to or for the benefit of (i) organizations exempt 
from federal income tax under section 501(c)(3) of the Code and 
their employees or (ii) public institutions and their employees. 

c. The Secretary of Commerce has certified that the insurance com- 
pany will invest at least twenty million dollars ($20,000,000) in 
constructing a facility in this State for the conduct of its opera- 
tions. 

(3) Forfeiture. — If an eligible insurance company does not make the 
required minimum investment within five years after its first refund 
under this subsection, it loses its eligibility and forfeits all refunds 
already received under this subsection. Upon forfeiture, the company 
is liable for tax under this Article equal to the amount of all past taxes 
refunded under this subsection, plus interest at the rate established 
in G.S. 105-241.1G), computed from the date each refund was issued. 
The tax and interest are due 30 days after the date of the forfeiture. 
A company that fails to pay the tax and interest is subject to the 
penalties provided in G.S. 105-236. (1957, c. 1340, s. 5; 1961, c. 826, s. 
2; 1963, cc. 169, 1134; 1965, c. 1006; 1967, c. 1110, s. 6; 1969, c. 1298, 
Se betd7 tcc 89,286; 1973; c. 476,'s: 1938; 1977) 'c: 895; 82.1; 1979; c. 
47; c. 801, ss. 77, 79-82; 1983, c. 594, s. 1;c. 891, s. 13; 1983 (Reg. Sess., 
1984), c. 1097, s. 7; 1985, cc. 431, 528; 1985 (Reg. Sess., 1986), c. 863, 
s. 5; 1987, c. 557, ss. 8, 9; c. 850, s. 16; 1987 (Reg. Sess., 1988), c. 1044, 
s. 5; 1989, c. 168, s. 5; c. 251; c. 780, s. 1.1; 1989 (Reg. Sess., 1990), c. 
936, s. 4; 1991, c. 356, s. 1; c. 689, s. 190.1(b); 1991 (Reg. Sess., 1992), 
Geottnselc.. 9175.1: :c. T0S04s1252 1995. CFT. SB; Co 21S ss 10S 45s, 
s. 7;c. 461, s. 138; c. 472, s. 1; 1995 (Reg. Sess., 1996), c. 646, s. 6; 1996, 
2nd Ex. Sess., c. 18, s. 15.7(a); 1997-340, s. 1; 1997-398, s. 2; 1997-423, 
s. 1; 1997-426, s. 5; 1997-502, s. 3; 1998-55, ss. 16, 17; 1998-98, s. 15; 
1998-212, ss. 29A.4(a), 29A.14(), 29A.18(b); 1999-360, ss. 4, 5(a), (b), 
9; 1999-438, s. 14; 2000-56, s. 9; 2000-140, s. 92.A(c).) 
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Editor’s Note. — 
Session Laws 2000-140, s. 92.A(c), amended 

Session Laws 2000-56, s. 10(h), which had 
provided: “Section 12 of this act becomes effec- 
tive May 1, 1999, and applies to taxes paid on or 
after that date. Section 12 is repealed for taxes 
paid on or after January 1, 2008,” by substitut- 
ing reference to section 9 for reference to sec- 
tion 12 in the first sentence. However, the 
reference to section 12 in the second sentence 
was left unchanged. Section 9 of Session Laws 
2000-56 amended § 105-164.14. There is no 
section 12 in Session Laws 2000-56.” 

2000 INTERIM SUPPLEMENT §105-164.16 

1999 and applicable to taxes paid on or after 
that date, in subdivision (i)(2)b, inserted subdi- 
vision designation (i) and substituted “Code 
and their employees or (ii) public institutions 
and their employees” for “Code, and their em- 
ployees.” 

Session Laws 2000-140, s. 92.A(c), effective 
July 21, 2000, amended Session Laws 2000-56, 
s. 10(h) to provide that the amendment to this 
section by Session Laws 2000-140, s. 9 would be 
effective May 1, 1999, and would be applicable 
to taxes paid on or after that date. 

Effect of Amendments. — 
Session Laws 2000-56, s. 9, effective May 1, 

Part 4. Reporting and Payment. 

§ 105-164.16. Report and payment of taxes. 

(a) Payment. — Taxes levied under this Article are due when a return is 
required to be filed. Every taxpayer liable for the tax imposed by this Article 
shall, within the specified time after the end of the appropriate reporting 
period, submit a return to the Secretary on a form prescribed by the Secretary. 
A return must be signed by the taxpayer or the taxpayer’s agent. 
A sales tax return must state the taxpayer’s gross sales for the reporting 

period, the amount and type of sales made in the period that are exempt from 
tax under G.S. 105-164.13 or are elsewhere excluded from tax, the amount of 
tax due, and any other information required by the Secretary. A use tax return 
must state the cost price of tangible personal property that was purchased or 
received during the reporting period and is subject to tax under G.S. 105-164.6, 
the amount of tax due, and any other information required by the Secretary. 
Returns that do not contain the required information shall not be accepted. 
When an unacceptable return is submitted, the Secretary shall require a 
corrected return to be filed. 

(b) General Reporting Periods. — Returns of taxpayers who are required by 
this subsection to report on a monthly or quarterly basis are due within 15 
days after the end of each monthly or quarterly period. Returns of taxpayers 
who are required to report on a semimonthly basis are due within 10 days after 
the end of each semimonthly period. 
A taxpayer who is consistently liable for less than one hundred dollars 

($100.00) a month in State and local sales and use taxes may, with the 
approval of the Secretary, file a return on a quarterly basis. A taxpayer who is 
consistently liable for at least twenty thousand dollars ($20,000) a month in 
State and local sales and use taxes shall, when directed to do so by the 
Secretary, file a return on a semimonthly basis. All other taxpayers shall file a 
return on a monthly basis. Quarterly reporting periods end on the last day of 
March, June, September, and December; monthly reporting periods end on the 
last day of the month; and semimonthly reporting periods end on the 15th of 
each month and the last day of each month. 

The Secretary shall monitor the amount of tax remitted by a taxpayer and 
shall direct a taxpayer who consistently remits at least twenty thousand 
dollars ($20,000) each month to file a return on a semimonthly basis. In 
determining the amount of tax due from a taxpayer for a reporting period the 
Secretary shall consider the total amount due from all places of business 
owned or operated by the same person as the amount due from that person. 
A taxpayer who is directed to remit sales and use taxes on a semimonthly 

basis but who is unable to gather the information required to submit a 
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complete return for either the first reporting period or both the first and second 
semimonthly reporting periods may, upon written authorization by the Secre- 
tary, file an estimated return for that first reporting period or both periods on 
the basis prescribed by the Secretary. Once a taxpayer is authorized to file an 
estimated return for the first period or both periods, the taxpayer may continue 
to file an estimated return for the first or both periods until the Secretary, by 
written notification, revokes the taxpayer’s authorization to do so. When filing 
a return for the second semimonthly reporting period, a taxpayer who files an 
estimated return for the first period but not both periods shall remit the 
amount of tax due for both the first and second reporting periods, less the 
amount the taxpayer remitted with the estimated return. 
A taxpayer who files an estimated return for both periods is considered to 

have been granted an extension for both the first and second reporting periods. 
Notwithstanding G.S. 105-164.19, if a taxpayer who files an estimated return 
for both periods files a reconciling return for those periods within ten days of 
the due date of the return for the second period and any underpayment of 
estimated taxes remitted with the reconciling return is less than ten percent 
(10%) of the amount of taxes due for both the first and second reporting 
periods, no interest shall be charged. Otherwise, a taxpayer who files an 
estimated return for both periods shall be charged interest at the statutory 
rate from the due date of the return for the first reporting period to the date the 
reconciling return is filed. 

(c) Sales Tax on Utility Services. — A return for taxes levied under G.S. 
105-164.4(a)(4a) and G.S. 105-164.4(a)(4c) is due quarterly or monthly as 
specified in this subsection. A utility that is allowed to pay tax under G.S. 
105-120 on a quarterly basis shall file a quarterly return. All other utilities 
shall file a monthly return. A quarterly return is due by the last day of the 
month following the quarter covered by the return. A monthly return is due by 
the last day of the month following the month in which the taxes accrue, except 
the return for taxes that accrue in May. A return for taxes that accrue in May 
is due by June 25. 
A utility that is required to file a monthly return may file an estimated 

return for the first month, the second month, or both the first and second 
months in a quarter. A utility is not subject to interest on or penalties for an 
underpayment submitted with an estimated monthly return if the utility 
timely pays at least ninety-five percent (95%) of the amount due with a 
monthly return and includes the underpayment with the company’s return for 
the third month in the same quarter. 

(d) (Effective until taxable years beginning on or after January 1, 
2003) Use Tax on Out-of-State Purchases. — Use tax payable by an individual 
who purchases tangible personal property outside the State for a nonbusiness 
purpose is due on an annual basis. For an individual who is not required to file 
an individual income tax return under Part 2 of Article 4 of this Chapter, the 
annual reporting period ends on the last day of the calendar year and a use tax 
return is due by the following April 15. For an individual who is required to file 
an individual income tax return, the annual reporting period ends on the last 
day of the individual’s income tax year, and the use tax must be paid on the 
income tax return as provided in G.S. 105-269.14. 

(d) (Effective for taxable years beginning on or after January I, 
2003) Use Tax on Out-of-State Purchases. — Notwithstanding subsection (b), 
an individual who purchases tangible personal property outside the State for 
a nonbusiness purpose shall file a use tax return on an annual basis. The 
annual reporting period ends on the last day of the calendar year. The return 
is due by the due date, including any approved extensions, for filing the 
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§ 105-164.16(d) is set out twice. See notes. 

individual’s income tax return. (1957, c. 1340, s. 5; 1967, c. 1110, s. 6; 1973, c. 
476, s. 198; 1979, c. 801, s. 83; 1983 (Reg. Sess., 1984), c. 1097, s. 14; 1985, c. 
656, s. 26; 1985 (Reg. Sess., 1986), c. 1007; 1987, c. 557, s. 6; 1989 (Reg. Sess., 
1990), c. 945, s. 1; 1991, c. 690, s. 4; 1993, c. 450, s. 7; 1997-77, s. 1; 1998-121, 
s, 1; 1999-341, s. 1; 2000-120, s. 11.) 

Subsection (d) Set Out Twice. — The first years beginning on or after January 1, 2003. 
version of subsection (d) set out above is effec- Effect of Amendments. — 

tive until taxable years beginning on or after Session Laws 2000-120, s. 11, effective for 
January 1, 2003. The second version of subsec- taxable years beginning on or after January 1, 
tion (d) set out above is effective for taxable 2003, rewrote subsection (d). 

Part 5. Records Required to Be Kept. 

§ 105-164.27A. Direct pay certificate. 

(a) Requirements. — A person who purchases tangible personal property 
whose tax status cannot be determined at the time of the purchase because of 
one of the reasons listed below may apply to the Secretary for a direct pay 
certificate: 

(1) The place of business where the property will be used is not known at 
the time of the purchase and a different tax consequence applies 
depending on where the property is used. 

(2) The manner in which the property will be used is not known at the 
time of the purchase and one or more of the potential uses is taxable 
but others are not taxable. 

(b) Procedure. — An application for a direct pay certificate must be made on 
a form provided by the Secretary and contain the information required by the 
Secretary. The Secretary may grant the application if the Secretary finds that 
the applicant complies with the sales and use tax laws and that the applicant’s 
compliance burden will be greatly reduced by use of the certificate. 

(c) Effect. — A direct pay certificate authorizes its holder to purchase any 
tangible personal property without paying tax to the seller and authorizes the 
seller to not collect any tax on a sale to the certificate holder. A person who 
purchases tangible personal property under a direct pay certificate is liable for 
use tax due on the purchase. The tax is payable when the property is placed in 
use. A direct pay certificate does not apply to taxes imposed under G.S. 
105-164.4(a)(1f) or G.S. 105-164.4(a)(4a), 

(d) Revocation. — A direct pay certificate is valid until the holder returns it 
to the Secretary or it is revoked by the Secretary. The Secretary may revoke a 
direct pay certificate if the holder of the certificate does not file a sales and use 
tax return on time, does not pay sales and use on time, or otherwise fails to 
comply with the sales and use tax laws. (2000-120, s. 1.) 

Editor’s Note. — Session Laws 2000-120, s. and was redesignated as this section at the 
18, made this section effective July 14, 2000. direction of the Revisor of Statutes. 

This section was enacted as § 105-164.27 

§ 105-164.28. Certificate of resale. 
(a) Seller’s Responsibility. — A seller who accepts a certificate of resale from a purchaser of tangible personal property has the burden of proving that the sale was not a retail sale unless all of the following conditions are met: 
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(1) For a sale made in person, the certificate is signed by the purchaser, 
states the purchaser’s name, address, and registration number, and 
describes the type of tangible personal property generally sold by the 
purchaser in the regular course of business. 

(2) For a sale made in person, the purchaser is engaged in the business of 
selling tangible personal property of the type sold. 

(3) For a sale made over the Internet or by other remote means, the sales 
tax registration number given by the purchaser matches the number 
on the Department’s registry. 

(b) Liabilities. — A purchaser who does not resell property purchased under 
a certificate of resale is liable for any tax subsequently determined to be due on 
the sale. A seller of property sold under a certificate of resale is jointly liable 
with the purchaser of the property for any tax subsequently determined to be 
due on the sale only if the Secretary proves that the sale was a retail sale. 
(1957, c. 1340, s. 5; 19738, c. 476, s. 193; 1991 (Reg. Sess., 1992), c. 914, s. 1; 
2000-120, s. 6.) 

Effect of Amendments. — Session Laws 

2000-120, s. 6, effective July 14, 2000, rewrote 
the section. 

§ 105-164.29. Application for certificate of registration by 
wholesale merchants and retailers. 

(a) Application. — To obtain a certificate of registration, a person must 
register with the Department. A wholesale merchant or retailer who has more 
than one business is required to obtain only one certificate of registration to 
cover all operations of the business throughout the State. An application for 
registration must be signed as follows: 

(1) By the owner, if the owner is an individual. 
(2) By a manager, member, or partner, if the owner is an association, a 

partnership, or a limited liability company. 
(3) By an executive officer or some other person specifically authorized by 

the corporation to sign the application, if the owner is a corporation. 
If the application is signed by a person authorized to do so by the 
corporation, written evidence of the person’s authority must be 
attached to the application. 

(b) Issuance. — A certificate of registration is not assignable and is valid 
only for the person in whose name it is issued. A copy of the certificate of 
registration must be displayed at each place of business. 

(c) Term. — A certificate of registration is valid unless it is revoked for 
failure to comply with the provisions of this Article or becomes void. A 
certificate issued to a retailer who makes taxable sales becomes void if, for a 
period of 18 months, the retailer files no returns or files returns showing no 
sales. 

(d) Revocation. — Whenever a wholesale merchant or retailer fails to 
comply with this Article or violates G.S. 14-401.18, the Secretary, upon 
hearing, after giving 10 days’ notice in writing, specifying the time and place 
of hearing and requiring the wholesale merchant or retailer to show cause why 
the certificate of registration should not be revoked, may revoke or suspend the 
certificate of registration. The notice may be served personally or by registered 
mail directed to the last known address of the wholesale merchant or retailer. 
All provisions with respect to review and appeals of the Secretary’s decisions as 
provided by G.S. 105-241.2, 105-241.8, and 105-241.4 apply to this section. 
(1957, c. 1340, s. 5; 1973, c. 476, s. 193; 1979, 2nd Sess., c. 1084; 1991, c. 690, 
s. 5; 1993, c. 354, s. 17; c. 539, s. 705; 1994, Ex. Sess., c. 24, s. 14(c); 1999-333, 
s. 8; 2000-140, s. 67(b).) 
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Effect of Amendments. — 
Session Laws 2000-140, s. 67(b), effective 

July 21, 2000, rewrote the section. 

Part 7. Failure to Make Returns; Overpayments. 

§ 105-164.38. Tax is a lien. 

(a) The tax imposed by this Article is a lien upon all personal property of any 
person who is required by this Article to obtain a certificate of registration to 
engage in business and who stops engaging in the business by transferring the 
business, transferring the stock of goods of the business, or going out of 
business. A person who stops engaging in business must file the return 
required by this Article within 30 days after transferring the business, 
transferring the stock of goods of the business, or going out of business. 

(b) Any person to whom the business or the stock of goods was transferred 
must withhold from the consideration paid for the business or stock of goods an 
amount sufficient to cover the taxes due until the person selling the business 
or stock of goods produces a statement from the Secretary showing that the 
taxes have been paid or that no taxes are due. If the person who buys a 
business or stock of goods fails to withhold an amount sufficient to cover the 
taxes and the taxes remain unpaid after the 30-day period allowed, the buyer 
is personally liable for the unpaid taxes to the extent of the greater of the 
following: 

(1) The consideration paid by the buyer for the business or the stock of 
oods. 

(2) The fair market value of the business or the stock of goods. 
(c) The period of limitations for assessing liability against the buyer of a 

business or the stock of goods of a business and for enforcing the lien against 
the property expires one year after the end of the period of limitations for 
assessment against the person who sold the business or the stock of goods. 
Except as otherwise provided in this section, a person who buys a business or 
the stock of goods of a business and that person’s liability for unpaid taxes are 
subject to the provisions of G.S. 105-241.1, 105-241.2, 105-241.3, and 105-241.4 
and to other remedies for the collection of taxes to the same extent as if the 
person had incurred the original tax liability. (1957, c. 1340, s. 5; 1963, c. 1169, 
s. 3; 1973, c. 476, s. 193; 1991, c. 690, s. 6; 1991 (Reg. Sess., 1992), c. 949, s. 2; 
2000-140, s. 67(c).) 

Effect of Amendments. — Session Laws _ for “license” in subsection (a); substituted 
2000-140, s. 67(c), effective July 21, 2000, sub- “must” for “shall” in subsections (a) and (b); and 
stituted “is” for “shall be”in the catchline andin substituted “expires” for “shall expire” in sub- 
subsection (a); inserted the subsection designa- section (c). 
tions; substituted “certificate of registration” 

Part 8. Administration and Enforcement. 

§ 105-164.43A. Certification of tax collector software and 
tax collector. 

(a) Software. — The Secretary may certify a software program as a certified 
sales tax collection program if the Secretary determines that the program 
correctly determines all of the following and that the software can generate 
reports and returns required by the Secretary: 

(1) The applicable combined State and local sales and use tax rate for a 
sale, based on a ship-to address. 
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(2) Whether or not an item is exempt from tax, based on a uniform 
product code or another method. 

(3) Whether or not an exemption certificate offered by a purchaser is a 
valid certificate, based on the Department’s registry of holders of 
exemption certificates. 

(4) The forse of tax to be remitted for each taxpayer for a reporting 
period. 

(5) Any other issue necessary for the application or calculation of sales 
and use tax due. 

(b) Tax Collector. — The Secretary may certify an entity as a Certified Sales 
Tax Collector if the entity meets all of the following requirements: 

(1) The entity uses a certified sales tax collection program. 
(2) The entity has agreed to update its program upon notification by the 

Secretary. 
(3) The entity integrates its certified sales tax collection program with the 

system of a retailer for whom the entity collects tax so that the tax due 
on a sale is determined at the time of the sale. 

(4) The entity remits the taxes it collects at the time and in the manner 
specified by the Secretary. 

(5) The entity agrees to file sales and use tax returns on behalf of the 
retailers for whom it collects tax. 

(6) The entity enters into a contract with the Secretary and agrees to 
comply with all the conditions of the contract. (2000-120, s. 2.) 

Editor’s Note. — Session Laws 2000-120, s. 
18, made this section effective July 14, 2000. 

§ 105-164.43B. Contract with Certified Sales Tax Collector. 

The Secretary may contract with a Certified Sales Tax Collector for the 
collection and remittance of sales and use taxes. A Certified Sales Tax Collector 
must file with the Secretary a bond or an irrevocable letter of credit in the 
amount set by the Secretary. A bond must be conditioned upon compliance with 
the contract, be payable to the State, and be in the form required by the 
Secretary. The amount a Certified Sales Tax Collector charges under the 
contract is a cost of collecting the tax and is payable from the amount collected. 
(2000-120, s. 2.) 

Editor’s Note. — Session Laws 2000-120, s. 
18, made this section effective July 14, 2000. 

§ 105-164.43C. Effect of contract. 

(a) Retailer. — A retailer may contract with a Certified Sales Tax Collector 
to collect and remit sales and use taxes payable to the State on sales made by 
the retailer. In the absence of fraud, a retailer who contracts with a Certified 
Sales Tax Collector is not subject to audit by the State on the transactions it 
processes using the Collector’s certified sales tax collection program. A retailer 
is subject to audit for transactions not processed by the Certified Sales Tax 
Collector. 

The Department may review a retailer’s procedures to determine if the 
certified sales tax collection program is functioning properly. A retailer who 
contracts with a Certified Sales Tax Collector is not liable for taxes due on sales 
processed using the program unless the retailer misrepresented the product it 
sells. A contract with a Certified Sales Tax Collector is not a factor in 
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determining whether a person has nexus with this State for payment of any 
tax. 

(b) Collector. — A Certified Sales Tax Collector is the agent of a seller who 
contracts with the Certified Sales Tax Collector for collection and remittance of 
sales and use taxes payable to this State. As the seller’s agent, the Certified 
Sales Tax Collector is liable for sales tax due on all sales transactions 
processed by the Certified Sales Tax Collector unless the seller misrepresented 
the type of property sold. (2000-120, s. 2.) 

Editor’s Note. — Session Laws 2000-120, s. 
18, made this section effective July 14, 2000. 

§ 105-164.44E. (Effective April 1, 2003, until June 30, 2010) 
Transfer to the Dry-Cleaning Solvent Cleanup 
Fund. 

At the end of each quarter, the Secretary must transfer to the Dry-Cleaning 
Solvent Cleanup Fund established under G.S. 143-215.104C an amount equal 
to fifteen percent (15%) of the net State sales and use taxes collected under 
G.S. 105-164.4(a)(4) during the previous fiscal year, as determined by the 
Secretary based on available data. (2000-19, s. 1.1.) 

Editor’s Note. — Session Laws 2000-19, s. 
23, makes this section effective April 1, 2003 
and provides for its expiration on June 30, 
2010. 

Session Laws 2000-19, s. 20, contains a 
severability clause. 

Session Laws 2000-19, s. 21, authorizes the 
Secretary of Environment and Natural Re- 
sources to study alternative dry-cleaning pro- 
cesses and equipment, evaluating the benefits 
and costs as well as the feasibility of installing 
and implementing these, and to make a final 

report to the Environmental Review Commis- 
sion no later than September 1, 2001, with 
findings, recommendations, and any legislative 
proposals. 

Session Laws 2000-19, s. 22, provides: “This 
act constitutes a recent act of the General 
Assembly within the meaning of G.S. 150B- 
21.1. The Environmental Management Com- 
mission and the Commission on Health Ser- 
vices may adopt temporary rules to implement 
the provisions of this act until 1 July 2001.” 

ARTICLE 5A. 

North Carolina Highway Use Tax. 

§ 105-187.1. Definitions. 

The following definitions and the definitions in G.S. 105-164.3 apply to this 
Article: 

(1) “Commissioner” means the Commissioner of Motor Vehicles. 
(2) “Division” means the Division of Motor Vehicles, Department of 

Transportation. 
(3) “Long-term lease or rental” means a lease or rental made under a 

written agreement to lease or rent property to the same person for a 
period of at least 365 continuous days. 

(3a) Retailer. — A retailer as defined in G.S. 105-164.3 who is engaged in 
the business of selling, leasing, or renting motor vehicles. 

(4) “Short-term lease or rental” means a lease or rental that is not a 
long-term lease or rental. 
2000-178, s. 10(a).) 

(1989, c. 692, s. 4.1; 1991, c. 79, s. 4; 
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Effect of Amendments. — Session Laws 

2000-173, s. 10(a), effective August 2, 2000, 
added subdivision (3a). 

§ 105-187.5. Alternate tax for those who rent or lease 
motor vehicles. 

(a) Election. — A retailer may elect not to pay the tax imposed by this Article 
at the rate set in G.S. 105-187.3 when applying for a certificate of title for a 
motor vehicle purchased by the retailer for lease or rental. A retailer who 
makes this election shall pay a tax on the gross receipts of the lease or rental 
of the vehicle. Like the tax imposed by G.S. 105-187.3, this alternate tax is a 
tax on the privilege of using the highways of this State. The tax is imposed on 
a retailer, but is to be added to the lease or rental price of a motor vehicle and 
thereby be paid by the person who leases or rents the vehicle. 

(b) Rate. — The tax rate on the gross receipts from the short-term lease or 
rental of a motor vehicle is eight percent (8%) and the tax rate on the gross 
receipts from the long-term lease or rental of a motor vehicle is three percent 
(3%). Gross receipts does not include the amount of any allowance given for a 
motor vehicle taken in trade as a partial payment on the lease or rental price. 
The maximum tax in G.S. 105-187.3(a) applies to a continuous lease or rental 
of a motor vehicle to the same person. 

(c) Method. — A retailer who elects to pay tax on the gross receipts of the 
lease or rental of a motor vehicle shall make this election when applying for a 
certificate of title for the vehicle. To make the election, the retailer shall 
complete a form provided by the Division giving information needed to collect 
the alternate tax based on gross receipts. Once made, an election is irrevocable. 

(d) Administration. — The Division shall notify the Secretary of Revenue of 
a retailer who makes the election under this section. A retailer who makes this 
election shall report and remit to the Secretary the tax on the gross receipts of 
the lease or rental of the motor vehicle. The Secretary shall administer the tax 
imposed by this section on gross receipts in the same manner as the tax levied 
under G.S. 105-164.4(a)(2). The administrative provisions and powers of the 
Secretary that apply to the tax levied under G.S. 105-164.4(a)(2) apply to the 
tax imposed by this section. In addition, the Division may request the 
Secretary to audit a retailer who elects to pay tax on gross receipts under this 
section. When the Secretary conducts an audit at the request of the Division, 
the Division shall reimburse the Secretary for the cost of the audit, as 
determined by the Secretary. In conducting an audit of a retailer under this 
section, the Secretary may audit any sales of motor vehicles made by the 
retailer. (1989, c. 692, s. 4.1; 1991, c. 79, s. 5; c. 193, s. 3; 1995, c. 410, s. 1; 
2000-173, s. 10(b).) 

Effect of Amendments. — Session Laws leasing or renting motor vehicles” following “A 
2000-173, s. 10(b), effective August 2, 2000, retailer” at the the beginning of subsection (a). 
deleted “who is engaged in the business of 

§ 105-187.6. Exemptions from highway use tax. 

(a) Full Exemptions. — The tax imposed by this Article does not apply when 
a certificate of title is issued as the result of a transfer of a motor vehicle: 

(1) To the insurer of the motor vehicle under G.S. 20-109.1 because the 
vehicle is a salvage vehicle. 

(2) To either a manufacturer, as defined in G.S. 20-286, or a motor vehicle 
retailer for the purpose of resale. 
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(3) To the same owner to reflect a change or correction in the owner’s 
name. 

(4) By will or intestacy. | 
(5) By a gift between a husband and wife, a parent and child, or a 

stepparent and a stepchild. :* 4 id ; 
(6) By a distribution of marital or divisible property incident to a marital 

separation or divorce. 
(7) To a handicapped person from the Department of Health and Human 

Services after the vehicle has been equipped by the Department for 
use by the handicapped. 

(8) To a local board of education for use in the driver education program 
of a public school when the motor vehicle is transferred: 
a. By aretailer and is to be transferred back to the retailer within 300 

days after the transfer to the local board. 
b. By a local board of education. 

(b) Partial Exemptions. — A maximum tax of forty dollars ($40.00) applies 
when a certificate of title is issued as the result of a transfer of a motor vehicle: 

(1) To a secured party who has a perfected security interest in the motor 
vehicle. 

(2) To a partnership, limited liability company, or corporation as an 
incident to the formation of the partnership, limited liability company, 
or corporation, and no gain or loss arises on the transfer of the motor 
vehicle under section 351 or section 721 of the Code, or to a partner- 
ship, limited liability company, or corporation by merger, conversion, 
or consolidation in accordance with applicable law. 

(c) Out-of-state Vehicles. — A maximum tax of one hundred fifty dollars 
($150.00) applies when a certificate of title is issued for a motor vehicle that, at 
the time of applying for a certificate of title, is and has been titled in another 
state for at least 90 days. (1989, c. 692, s. 4.1; c. 770, ss. 74.9, 74.10; 1991, c. 
193, s. 4; c. 689, s. 323; 1993, c. 467, s. 1; 1995, c. 390, s. 31; 1997-443, s. 
11A.118(a); 1998-98, s. 15.1; 1999-369, s. 5.9; 2000-140, s. 68.) 

Effect of Amendments. — enue Code as defined in G.S. 105-228.90” in 
Session Laws 2000-140, s. 68, effective July subdivision (b)(2). 

21, 2000, substituted “Code” for “Internal Rev- 

ARTICLE 5B. 

Scrap Tire Disposal Tax. 

§ 105-187.16. (Effective June 30, 2002) Tax imposed. 
A privilege tax is imposed on a tire retailer at the rate of one percent (1%) of 

the sales price of each new tire sold at retail by the retailer. A privilege tax is 
imposed on a tire retailer and on a tire wholesale merchant at the rate of one 
percent (1%) of the sales price of each new tire sold by the retailer or wholesale 
merchant to a wholesale merchant or retailer for placement on a vehicle 
offered for sale, lease, or rental by the retailer or wholesale merchant. An 
excise tax is imposed on a new tire purchased for storage, use, or consumption 
in this State or for placement in this State on a vehicle offered for sale, lease, or rental. This excise tax is at the rate of one percent (1%) of the cost price of 
the tire. These taxes are in addition to all other taxes. (1991, c. 221, s. 1; 1993, 
c. 548, s. 1; 1997-209, s. 1.) 
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For this section as in effect until June 
30, 2002, see the main volume. 

Editor’s Note. — 
Session Laws 1993, c. 548, s. 9, provided that 

the amendment by c. 548, s. 1 would expire 
June 30, 1997. Session Laws 1997-209, s. 1, 

ARTICLE 5C. 

White Goods Disposal Tax. 

changed the expiration date to June 30, 2002. 
This section is set out above as it will read at 
that time. 

The section above is set out to clarify the 
effective date, as set out in the main volume. 

§ 105-187.20. Definitions. 

The definitions in G.S. 105-164.3 apply to this Article, except that the term 
“sale” does not include lease or rental, and the following definitions apply to 
this Article: 

(1) Chlorofluorocarbon refrigerant. — Defined in G.S. 130A-290(a). 
(2) White goods. — Defined in G.S. 1380A-290(a). (1993, c. 471, s. 3; 

1998-24, s. 7; 2000-109, s. 9(a).) 

Editor’s Note. — Session Laws 1993, c.471, this section effective January 1, 1994 and pro- 
s. 11, as amended by Session Laws 1993 (Reg. 
Sess., 1994), c. 769, s. 15.1(b), and further 
amended by Session Laws 1998-24, s. 7, made 

§ 105-187.21. Tax imposed. 

vided that it would expire July 1, 2001. Session 
Laws 2000-109, s. 9(a), effective July 13, 2000, 
deleted the expiration date. 

A privilege tax is imposed on a white goods retailer at a flat rate for each new 
white good that is sold by the retailer. An excise tax is imposed on a new white 
good purchased outside the State for storage, use, or consumption in this State. 
The rate of the privilege tax and the excise tax is three dollars ($3.00). These 
taxes are in addition to all other taxes. (1993, c. 471, s. 3; 1998-24, ss. 1, 7; 
2000-109, s. 9(a).) 

Editor’s Note. — January 1, 1994 and provided that it would 
Session Laws 1993, c. 471, s. 11, as amended 

by Session Laws 1993 (Reg. Sess., 1994), c. 769, 
s. 15.1(b), and further amended by Session 

expire July 1, 2001. Session Laws 2000-109, s. 
9(a), effective July 18, 2000, deleted the expira- 
tion date. 

Laws 1998-24, s. 7, made this section effective | 

§ 105-187.22. Administration. 

The privilege tax this Article imposes on a white goods retailer is an 
additional State sales tax and the excise tax this Article imposes on the 
storage, use, or consumption of a new white good in this State is an additional 
State use tax. Except as otherwise provided in this Article, these taxes shall be 
collected and administered in the same manner as the State sales and use 
taxes imposed by Article 5 of this Chapter. As under Article 5 of this Chapter, 
the additional State sales tax paid when a new white good is sold at retail is a 
credit against the additional State use tax imposed on the storage, use, or 
eae of the same white good. (19938, c. 471, s. 3; 1998-24, s. 7; 2000-109, 
s. 9(a). 

Editor’s Note. — Session Laws 1993, c. 471, 
s. 11, as amended by Session Laws 1993 (Reg. 
Sess., 1994), c. 769, s. 15.1(b), and further 
amended by Session Laws 1998-24, s. 7, made 

this section effective January 1, 1994 and pro- 
vided that it would expire July 1, 2001. Session 
Laws 2000-109, s. 9(a), effective July 13, 2000, 
deleted the expiration date. 
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§ 105-187.23. Exemptions and refunds. 

Exemptions. — Except for the exemption provided in G.S. 105-164.13(17), 
the exemptions in G.S. 105-164.13 do not apply to the taxes imposed by this 
Article. 

Refunds. — The refunds allowed in G.S. 105-164.14 do not apply to the taxes 
imposed by this Article. A person who buys at least 50 new white goods of any 
kind in the same sale or purchase may obtain a refund equal to sixty percent 
(60%) of the amount of tax imposed by this Article on the white goods when all 
of the white goods purchased are to be placed in new or remodeled dwelling 
units that are located in this State and do not contain the kind of white goods 
purchased. To obtain a refund, a person must file an application for a refund 
with the Secretary. The application must contain the information required by 
the Secretary, be signed by the purchaser of the white goods, and be submitted 
by the date set by the Secretary. (1993, c. 471, s. 3; 1998-24, s. 7; 2000-109, s. 
9(a).) 

Editor’s Note. — Session Laws 1993,c. 471, this section effective January 1, 1994 and pro- 
s. 11, as amended by Session Laws 1993 (Reg. vided that it would expire July 1, 2001. Session 
Sess., 1994), c. 769, s. 15.1(b), and further Laws 2000-109, s. 9(a), effective July 13, 2000, 
amended by Session Laws 1998-24, s. 7, made deleted the expiration date. 

§ 105-187.24. Use of tax proceeds. 

The Secretary shall distribute the taxes collected under this Article, less the 
Department of Revenue’s allowance for administrative expenses, in accordance 
with this section. The Secretary may retain the Department’s cost of collection, 
not to exceed two hundred twenty-five thousand dollars ($225,000) a year, as 
reimbursement to the Department. 

Each quarter, the Secretary shall credit eight percent (8%) of the net tax 
proceeds to the Solid Waste Management Trust Fund and shall credit twenty 
percent (20%) of the net tax proceeds to the White Goods Management 
Account. The Secretary shall distribute the remaining seventy-two percent 
(72%) of the net tax proceeds among the counties on a per capita basis 
according to the most recent annual population estimates certified to the 
Secretary by the State Planning Officer. The Department shall not distribute 
the tax proceeds to a county when notified not to do so by the Department of 
Environment and Natural Resources under G.S. 180A-309.87. If a county is 
not entitled to a distribution, the proceeds allocated for that county will be 
credited to the White Goods Management Account. 
A county may use funds distributed to it under this section only as provided 

in G.S. 130A-309.82. A county that receives funds under this section and that 
has an interlocal agreement with another unit of local government under 
which the other unit provides for the disposal of solid waste for the county 
must transfer the amount received under this section to that other unit. A unit 
to which funds are transferred is subject to the same restrictions on use of the 
funds as the county. (1993, c. 471, s. 3; 1993 (Reg. Sess., 1994), c. 769, s. 15.1(b); 
1998-24, ss. 2, 7; 2000-109, s. 9(a).) 

Editor’s Note. — January 1, 1994 and provided that it would 
Session Laws 1993, c. 471, s. 11, as amended _ expire July 1, 2001. Session Laws 2000-109, s. 

by Session Laws 1993 (Reg. Sess., 1994), c. 769, 9(a), effective July 13, 2000, deleted the expira- 
s. 15.1(b), and further amended by Session tion date. 
Laws 1998-24, s. 7, made this section effective 
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ARTICLE 5D. 

Dry-cleaning Solvent Tax. 

(Repealed effective January 1, 2010) 

§ 105-187.30. (Repealed effective January 1, 2010) Defini- 
tions. 

Editor’s Note. — 
Session Laws 1997-392, s. 5, as amended by 

Session Laws 2000-19, s. 17, provides: “This act 
constitutes a recent act of the General Assem- 

bly within the meaning of G.S. 150B-21.1. The 
Environmental Management Commission may 
adopt temporary rules to implement this act 
until 30 June 2001.” 

§ 105-187.31. (Effective October 1, 2001, until January 1, 
2010) Tax imposed. 

A privilege tax is imposed on a dry-cleaning solvent retailer at a flat rate for 
each gallon of dry-cleaning solvent sold by the retailer to a dry-cleaning facility. 
An excise tax is imposed on dry-cleaning solvent purchased outside the State 
for storage, use, or consumption by a dry-cleaning facility in this State. The 
rate of the privilege tax and the excise tax is ten dollars ($10.00) for each gallon 
of dry-cleaning solvent that is chlorine-based and one dollar and thirty-five 
cents ($1.35) for each gallon of dry-cleaning solvent that is hydrocarbon-based. 
These taxes are in addition to all other taxes. (1997-392, s. 4; 2000-19, s. 1.2.) 

For this section as in effect until Octo- 
ber 1, 2001, see the main volume. 

Editor’s Note. — Session Laws 2000-19, s. 
20, contains a severability clause. 

Session Laws 2000-19, s. 21, authorizes the 
Secretary of Environment and Natural Re- 
sources to study alternative dry-cleaning pro- 
cesses and equipment, evaluating the benefits 
and costs as well as the feasibility of installing 
and implementing these, and to make a final 
report to the Environmental Review Commis- 
sion no later than September 1, 2001, with 
findings, recommendations, and any legislative 
proposals. 

Session Laws 2000-19, s. 22, provides: “This 
act constitutes a recent act of the General 
Assembly within the meaning of G.S. 150B- 
21.1. The Environmental Management Com- 
mission and the Commission on Health Ser- 
vices may adopt temporary rules to implement 
the provisions of this act until 1 July 2001.” 

Effect of Amendments. — Session Laws 
2000-19, s. 1.2, effective October 1, 2001, and 
expiring January 1, 2010, in the third sentence, 
substituted “ten dollars ($10.00)” for “five dol- 
lars and eighty-five cents ($5.85)” and “one 
dollar and thirty-five cents ($1.35)” for “eighty 
cents (80¢).” 

ARTICLE 5E. 

Piped Natural Gas Tax. 

§ 105-187.44. Distribution of part of tax proceeds to cities. 

Editor’s Note. — 
Session Laws 1998-22, s. 14, as amended by 

Session Laws 2000-140, s. 85, provides that 
notwithstanding G.S. 105-187.44(b), as enacted 
by this act, the amount distributed to a city 
under G.S. 105-187.44(b) for taxes collected for 
each of the quarters in 1999-2000 and 2000- 
2001 fiscal years may not exceed its benchmark 
amount until each city receives an amount 

equal to its benchmark amount. Each quarter, 
the Secretary of Revenue shall determine a 
citys benchmark amount and the amount it 
would receive under G.S. 105-187.44(b) if not 
for the redistribution required by this section. 
The Secretary shall identify those cities whose 
distribution amounts under G.S. 105-187.44(b) 
are less than their benchmark amounts and 
shall determine the total dollar amount of the 
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shortfall. The Secretary shall reduce the 
amount to be distributed to those cities whose 
distribution amount under G.S. 105-187.44(b) 
exceeds their benchmark amount by the total 
dollar amount of the shortfall determined for 
that quarter in proportion to each city’s excess. 
However, in no event may a city’s distribution 
amount be reduced below its benchmark 
amount. The Secretary will redistribute these 
monies to the cities whose distribution 
amounts under G.S. 105-187.44(b) are less than 
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corresponding quarter in fiscal year 1998-99, 
that city is excluded from the redistribution 
required under this section for that quarter. In 
that case, the city will receive the amount it is 
entitled to receive under G.S. 105-187.44(b). 
For the purposes of this provision, the term 
“benchmark amount” means the amount a city 
received under G.S. 105-116.1 attributable to 
piped natural gas for the corresponding quarter 
during the fiscal year 1998-99. Section 14 also 
provides for a study by the Revenue Laws 

their benchmark amounts in proportion to each 
city’s shortfall. In any quarter that a city does 
not have a prior year’s distribution for the 

ARTICLE 8E. 

Study Committee of the impact of this act anda 
report of its findings. 

Excise Stamp Tax on Conveyances. 

§ 105-228.30. Imposition of excise tax; distribution of pro- 
ceeds. 

(a) An excise tax is levied on each instrument by which any interest in real 
property is conveyed to another person. The tax rate is one dollar ($1.00) on 
each five hundred dollars ($500.00) or fractional part thereof of the consider- 
ation or value of the interest conveyed. The transferor must pay the tax to the 
register of deeds of the county in which the real estate is located before 
recording the instrument of conveyance. If the instrument transfers a parcel of 
real estate lying in two or more counties, however, the tax must be paid to the 
register of deeds of the county in which the greater part of the real estate with 
respect to value lies. 

The excise tax on instruments imposed by this Article applies to timber 
deeds and contracts for the sale of standing timber to the same extent as if 
these deeds and contracts conveyed an interest in real property. 

(b) The register of deeds of each county must remit the proceeds of the tax 
levied by this section to the county finance officer. The finance officer of each 
county must credit one-half of the proceeds to the county’s general fund and 
remit the remaining one-half of the proceeds, less the county’s allowance for 
administrative expenses, to the Department of Revenue on a quarterly basis. 
A county may retain two percent (2%) of the amount of tax proceeds allocated 
for remittance to the Department of Revenue as compensation for the county’s 
cost in collecting and remitting the State’s share of the tax. Of the funds 
remitted to it pursuant to this section, the Department of Revenue must credit 
seventy-five percent (75%) to the Parks and Recreation Trust Fund established 
under G.S. 113-44.15 and twenty-five percent (25%) to the Natural Heritage 
Trust Fund established under G.S. 113-77.7. (1967, c. 986, s. 1; 1991, c. 689, s. 
338; 1991 (Reg. Sess., 1992), c. 1019, s. 1; 1993 (Reg. Sess., 1994), c. 772, s. 2; 
1995, c. 456, s. 3; 1999-28, s. 1; 2000-16, s. 1.) 

Effect of Amendments. — 
Session Laws 2000-16, s. 1, effective July 1, 

2000, and applicable to timber deeds and con- 

tracts for the sale of standing timber executed 
on or after that date, added the second para- 
graph of subsection (a). 
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§ 105-228.35. Administrative provisions. 

Except as otherwise provided in this Article, the provisions of Article 9 of this 
Chapter apply to this Article. (1967, c. 986, s. 1; 1999-28, s. 1; 2000-170, s. 1.) 

Effect of Amendments. — paid on or after January 1, 2000, inserted 
Session Laws 2000-170, s. 1, effective August “Except as otherwise provided in this Article.” 

2, 2000, and applicable retroactively to taxes 

§ 105-228.37. Refund of overpayment of tax. 

(a) Refund Request. — A taxpayer who pays more tax than is due under this 
icle may request a refund of the overpayment by filing a written request for 

a refund with the board of county commissioners of the county where the tax 
was paid. The request must be filed within six months after the date the tax 
was paid and must explain why the taxpayer believes a refund is due. 

(b) Hearing by County. — A board of county commissioners must review a 
request for refund and must follow the time limitations set in G.S. 105-266.1 
for holding a hearing and making a decision. If the board decides that a refund 
is due, it must refund the county’s portion of the overpayment, together with 
any applicable interest, to the taxpayer. If the board finds that no refund is 
due, the written decision of the board must inform the taxpayer that the 
taxpayer may ask the Secretary to review the decision. The board must send 
the Secretary a copy of a decision on a request for refund. 

(c) Review by Secretary. — A taxpayer whose request for a refund is denied 
by a board of county commissioners may obtain a review of the board’s decision 
by the Secretary. The request must be made in writing and must be filed within 
30 days after the taxpayer receives the board’s decision denying the refund. 
The Secretary must send the board of county commissioners a copy of the 
Secretary’s decision made on the request. If the Secretary determines that a 
refund is due, the board of county commissioners must refund the county’s 
portion of the overpayment, together with any applicable interest, to the 
taxpayer. A decision of the Secretary is binding on a board of county commis- 
sioners. 

(d) Judicial Review. — A taxpayer who disagrees with a decision of the 
Secretary may bring an action against the county and the State to recover the 
disputed overpayment. The action may be brought in the Superior Court of 
Wake County or in the superior court of the county where the tax was paid. 

(e) Recording Correct Deed. — Before a tax is refunded, the taxpayer must 
record a new instrument reflecting the correct amount of tax due. If no tax is 
due because an instrument was recorded in the wrong county, then the 
taxpayer must record a document stating that no tax was owed because the 
instrument being corrected was recorded in the wrong county. The taxpayer 
must include in the document the names of the grantors and grantees and the 
deed book and page number of the instrument being corrected. 
When a taxpayer records a corrected instrument, the taxpayer must inform 

the register of deeds that the instrument being recorded is a correcting 
instrument. The taxpayer must give the register of deeds a copy of the decision 
granting the refund that shows the correct amount of tax due. The correcting 
instrument must include the deed book and page number of the instrument 
being corrected. The register of deeds must notify the county finance officer and 
the Secretary when the correcting instrument has been recorded. 

(f) Interest. — An overpayment of tax bears interest at the rate established 
in G.S. 105-241.1G) from the date that interest begins to accrue. Interest 
begins to accrue on an overpayment 30 days after the request for a refund is 
filed by the taxpayer with the board of county commissioners. (2000-170, s. 2.) 
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Editor’s Note. — Session Laws 2000-170, s. 
4, made this section effective August 2, 2000, 

and applicable retroactively to taxes paid on or 
after January 1, 2000. 

Session Laws 2000-170, s. 3, provides that, 
notwithstanding G.S. 105-228.37, as enacted by 
the act, a refund request filed by a taxpayer 
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who paid the tax imposed by Chapter 105, 
Article 8E, on or after January 1, 2000, and 
whose time limit for requesting a refund ex- 
pires on or before August 1, 2000, is considered 
timely if the request is filed with the board of 
county commissioners by October 1, 2000. 

ARTICLE 9. 

General Administration; Penalties and Remedies. 

§ 105-228.90. Scope and definitions. 

(a) Scope. — This Article applies to Subchapters I, V, and VIII of this 
Chapter, to the annual report filing requirements of G.S. 55-16-22, and to 
inspection taxes levied under Article 3 of Chapter 119 of the General Statutes. 

(b) Definitions. — The following definitions apply in this Article: 
(1) Charter school. — A nonprofit corporation that has a charter under 

G.S. 115C-238.29D to operate a charter school. 
(la) City. — Acity as defined by G.S. 160A-1(2). The term also includes an 

urban service district defined by the governing board of a consolidated 
city-county, as defined by G.S. 160B-2(1). } 

(1b) (See Editor’s note) Code. — The Internal Revenue Code as enacted 
as of January 1, 2000, including any provisions enacted as of that date 
which become effective either before or after that date. 

(1c) County. — Any one of the counties listed in G.S. 153A-10. The term 
also includes a consolidated city-county as defined by G.S. 160B-2(1). 

(2) Department. — The Department of Revenue. 
(3) Electronic Funds Transfer. — A transfer of funds initiated by using an 

electronic terminal, a telephone, a computer, or magnetic tape to 
instruct or authorize a financial institution or its agent to credit or 
debit an account. 

(4) Reserved. 
(5) Person. — An individual, a fiduciary, a firm, an association, a part- 

nership, a limited liability company, a corporation, a unit of govern- 
ment, or another group acting as a unit. The term includes an officer 
or employee of a corporation, a member, a manager, or an employee of 
a limited liability company, and a member or employee of a partner- 
ship who, as officer, employee, member, or manager, is under a duty to 
perform an act in meeting the requirements of Subchapter I, V, or VIII 
of this Chapter or of Article 3 of Chapter 119 of the General Statutes. 

(6) Secretary. — The Secretary of Revenue. 
(7) Tax. — A tax levied under Subchapter I, V, or VIII of this Chapter or 

an inspection tax levied under Article 3 of Chapter 119 of the General 
Statutes. Unless the context clearly requires otherwise, the terms 
“tax” and “additional tax” include penalties and interest as well as the 
principal amount. 

(8) Taxpayer. — A person subject to the tax or reporting requirements of 
Subchapter I, V, or VIII of this Chapter or of Article 3 of Chapter 119 
of the General Statutes. (1991 (Reg. Sess., 1992), c. 930, s. 13; 1993, c. 
12, s. 1; c. 354, s. 18; c. 450, s. 1; 1993 (Reg. Sess., 1994), c. 662, s. 1; 
c. 745, s. 13; 1995, c. 17, s. 9; ¢. 461, s. 14; 1995 (Reg. Sess., 1996), c. 
664, s. 1; 1997-55, s. 1; 1997-475, s. 6.9: 1998-171, s. 1; 1999-415, s. 1; 
2000-72, s. 1; 2000-126, s. 1; 2000-140, s. 69.) 
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Editor’s Note. — 
Session Laws 2000-126, s. 7, provides that, 

notwithstanding Session Laws 2000-126, s. 1 
(which amended this section), any amendments 
to the Internal Revenue Code enacted in 1999 
that increase North Carolina taxable income 
for the 1999 taxable year become effective for 
taxable years beginning on or after January 1, 
2000. 

Effect of Amendments. — 
Session Laws 2000-72, s. 1, effective October 
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1, 2000, added present subdivision (b)(1) and 
redesignated former subdivisions (b)(1), (la) 
and (1b) in alphabetical order as present sub- 
divisions (b)(1a), (1b) and (1c), respectively. 

Session Laws 2000-126, s. 1, effective July 
14, 2000, substituted “January 1, 2000” for 
“June 1, 1999” in present subdivision (b)(1b). 

Session Laws 2000-140, s. 69, effective July 
21, 2000, added subdivision (b)(2), defining “De- 
partment.” 

§ 105-230. Charter suspended for failure to report. 

CASE NOTES 

Effect of Suspension of Charter on Cor- 
poration’s Capacity to Sue. — 
A corporation could not bring suit to enforce 

suspension. South Mecklenburg Painting Con- 
tractors v. Cunnane Group, Inc., 134 N.C. App. 
307, 517 S.E.2d 167 (1999). 

contract entered into during a period of revenue 

§ 105-236. Penalties. 

Penalties assessed by the Secretary under this Subchapter are assessed as 
an additional tax. Except as otherwise provided by law, and subject to the 
provisions of G.S. 105-237, the following penalties shall be applicable: 

(1) Penalty for Bad Checks. — When the bank upon which any uncertified 
check tendered to the Department of Revenue in payment of any 
obligation due to the Department returns the check because of 
insufficient funds or the nonexistence of an account of the drawer, the 
Secretary shall assess a penalty equal to ten percent (10%) of the 
check, subject to a minimum of one dollar ($1.00) and a maximum of 
one thousand dollars ($1,000). This penalty does not apply if the 
Secretary finds that, when the check was presented for payment, the 
drawer of the check had sufficient funds in an account at a financial 
institution in this State to pay the check and, by inadvertence, the 
drawer of the check failed to draw the check on the account that had 
sufficient funds. 

(la) Penalty for Bad Electronic Funds Transfer. — When an electronic 
funds transfer cannot be completed due to insufficient funds or the 
nonexistence of an account of the transferor, the Secretary shall 
assess a penalty equal to ten percent (10%) of the amount of the 
transfer, subject to a minimum of one dollar ($1.00) and a maximum 
of one thousand dollars ($1,000). This penalty may be waived by the 
Secretary in accordance with G.S. 105-237. 

(1b) Making Payment in Wrong Form. — For making a payment of tax in 
a form other than the form required by the Secretary pursuant to G.S. 
105-241(a), the Secretary shall assess a penalty equal to five percent 
(5%) of the amount of the tax, subject to a minimum of one dollar 
($1.00) and a maximum of one thousand dollars ($1,000). This penalty 
may be waived by the Secretary in accordance with G.S. 105-237. 

(2) Failure to Obtain a License. — For failure to obtain a license before 
engaging in a business, trade or profession for which a license is 
required, the Secretary shall assess a penalty equal to five percent 
(5%) of the amount prescribed for the license per month or fraction 
thereof until paid, not to exceed twenty-five percent (25%) of the 
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amount so prescribed, but in any event shall not be less than five 
dollars ($5.00). 

(3) Failure to File Return. — In case of failure to file any return on the 
date it is due, determined with regard to any extension of time for 
filing, the Secretary shall assess a penalty equal to five percent (5%) 
of the amount of the tax if the failure is for not more than one month, 
with an additional five percent (5%) for each additional month, or 
fraction thereof, during which the failure continues, not exceeding 
twenty-five percent (25%) in the aggregate, or five dollars ($5.00), 
whichever is the greater. 

(4) Failure to Pay Tax When Due. — In the case of failure to pay any tax 
when due, without intent to evade the tax, the Secretary shall assess 
a penalty equal to ten percent (10%) of the tax, except that the penalty 
shall in no event be less than five dollars ($5.00). This penalty does not 
apply in any of the following circumstances: 
a. When the amount of tax shown as due on an amended return is 

paid when the return is filed. 
b. When a tax due but not shown on a return is assessed by the 

Secretary and is paid within 30 days after the date of the 
proposed notice of assessment of the tax. 

(5) Negligence. — 
a. Finding of negligence. — For negligent failure to comply with any 

of the provisions to which this Article applies, or rules issued 
pursuant thereto, without intent to defraud, the Secretary shall 
assess a penalty equal to ten percent (10%) of the deficiency due 
to the negligence. 

b. Large individual income tax deficiency. — In the case of individual 
income tax, if a taxpayer understates taxable income, by any 
means, by an amount equal to twenty-five percent (25%) or more 
of gross income, the Secretary shall assess a penalty equal to 
twenty-five percent (25%) of the deficiency. For purposes of this 
subdivision, “gross income” means gross income as defined in 
section 61 of the Code. 

c. Other large tax deficiency. — In the case of a tax other than 
individual income tax, if a taxpayer understates tax liability by 
twenty-five percent (25%) or more, the Secretary shall assess a 
penalty equal to twenty-five percent (25%) of the deficiency. 

d. No double penalty. — If a penalty is assessed under subdivision (6) 
of this section, no additional penalty for negligence shall be 
assessed with respect to the same deficiency. 

e. Inheritance and gift tax deficiencies. — This subdivision does not 
apply to inheritance, estate, and gift tax deficiencies that are the 
result of valuation understatements. 

(5a) Misuse of Exemption Certificate. — For misuse of an exemption 
certificate by a purchaser, the Secretary shall assess a penalty equal 
to two hundred fifty dollars ($250.00). An exemption certificate is a 
certificate issued by the Secretary that authorizes a retailer to sell 
tangible personal property to the holder of the certificate and either 
collect tax at a preferential rate or not collect tax on the sale. 
Examples of an exemption certificate include a certificate of resale, a 
direct pay certificate, and a farmer’s certificate. 

(5b) Road Tax Understatement. — If a motor carrier understates its 
liability for the road tax imposed by Article 36B of this Chapter by 
twenty-five percent (25%) or more, the Secretary shall assess the 
motor carrier a penalty in an amount equal to two times the amount 
of the deficiency. 
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(6) Fraud. — If there is a deficiency or delinquency in payment of any tax 
because of fraud with intent to evade the tax, the Secretary shall 
assess a penalty equal to fifty percent (50%) of the total deficiency. 

(7) Attempt to Evade or Defeat Tax. — Any person who willfully attempts, 
or any person who aids or abets any person to attempt in any manner 
to evade or defeat a tax or its payment, shall, in addition to other 
penalties provided by law, be guilty of a Class H felony. 

(8) Willful Failure to Collect, Withhold, or Pay Over Tax. — Any person 
required to collect, withhold, account for, and pay over any tax who 
willfully fails to collect or truthfully account for and pay over the tax 
shall, in addition to other penalties provided by law, be guilty of a 
Class 1 misdemeanor. Notwithstanding any other provision of law, no 
prosecution for a violation brought under this subdivision shall be 
barred before the expiration of six years after the date of the violation. 

(9) Willful Failure to File Return, Supply Information, or Pay Tax. — Any 
person required to pay any tax, to make a return, to keep any records, 
or to supply any information, who willfully fails to pay the tax, make 
the return, keep the records, or supply the information, at the time or 
times required by law, or rules issued pursuant thereto, shall, in 
addition to other penalties provided by law, be guilty of a Class 1 
misdemeanor. Notwithstanding any other provision of law, no prose- 
cution for a violation brought under this subdivision shall be barred 
before the expiration of six years after the date of the violation. 

(9a) Aid or Assistance. — Any person, pursuant to or in connection with 
the revenue laws, who willfully aids, assists in, procures, counsels, or 
advises the preparation, presentation, or filing of a return, affidavit, 
claim, or any other document that the person knows is fraudulent or 
false as to any material matter, whether or not the falsity or fraud is 
with the knowledge or consent of the person authorized or required to 
present or file the return, affidavit, claim, or other document, shall be 
guilty of a Class H felony. 

(10) Failure to File Informational Returns. — 
a. Repealed by Session Laws 1998-212, s. 29A.14(m), effective Janu- 

ary 1, 1999. 
b. The Secretary may request a person who fails to file timely 

statements of payment to another person with respect to wages, 
dividends, rents, or interest paid to that person to file the 
statements by a certain date. If the payer fails to file the 
statements by that date, the amounts claimed on the payer’s 
income tax return as deductions for salaries and wages, or rents 
or interest shall be disallowed to the extent that the payer failed 
to comply with the Secretary's request with respect to the 
statements. 

c. For failure to file an informational return required by Article 36C 
or 36D of this Chapter by the date the return is due, there shall 
be assessed a penalty of fifty dollars ($50.00). 

(10a) Filing a Frivolous Return. — If a taxpayer files a frivolous return 
under Part 2 of Article 4 of this Chapter, the Secretary shall assess a 
penalty in the amount of up to five hundred dollars ($500.00). A 
frivolous return is a return that meets both of the following require- 
ments: 
a. It fails to provide sufficient information to permit a determination 

that the return is correct or contains information which positively 
indicates the return is incorrect, and 

b. It evidences an intention to delay, impede or negate the revenue 
laws of this State or purports to adopt a position that is lacking in 
seriousness. 
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(11) Any violation of Subchapter I, V, or VIII of this Chapter or of Article 
3 of Chapter 119 of the General Statutes is considered an act 
committed in part at the office of the Secretary in Raleigh. The 
certificate of the Secretary that a tax has not been paid, a return has 
not been filed, or information has not been supplied, as required by 
law, is prima facie evidence that the tax has not been paid, the return 
has not been filed, or the information has not been supplied. 

(12) Repealed by Session Laws 1991, c. 45, s. 27. (1939, c. 158, s. 907; 
1953, c. 1302, s. 7; 1959, c. 1259, s. 8; 1963, c. 1169, s. 6; 1967, c. 1110, 
Seo Movs e. 4761s 10a: C1287) &. 1321079) cl faGe Sea aloo. Calla. 
s. 11; 1985 (Reg. Sess., 1986), c. 983; 1987 (Reg. Sess., 1988), c. 1076; 
1989, c. 557, ss. 7 to 10; 1989 (Reg. Sess., 1990), c. 1005, s. 9; 1991, c. 
45, s. 27; 1991 (Reg. Sess., 1992), c. 914, s. 2; c. 1007, s. 10; 1993, c. 
364, s. 22; c. 450, s. 10; c. 539, ss. 709, 710, 1292, 1293; 1994, Ex. Sess.., 
c. 24, s. 14(c); 1995, c. 390, s. 36; 1995 (Reg. Sess., 1996), c. 646, s. 10; 
c. 647, s. 51; c. 696, s. 1; 1997-6, s. 8; 1997-109, s. 3; 1998-178, ss. 1, 2; 
1998-212, s. 29A.14(m); 1999-415, ss. 2, 3; 1999-438, ss. 15, 16; 
2000-119, s. 2; 2000-120, s. 7; 2000-140, s. 70.) 

Effect of Amendments. — a penalty for misuse of an exemption certificate 
Session Laws 2000-119, s. 2, effective October rather than misuse of a certificate of resale. 

1, 2000, and applicable to returns filed on or Session Laws 2000-140, s. 70, effective July 
after that date, added subdivision (10a). 21, 2000, inserted “the” preceding “payer’s in- 

Session Laws 2000-120, S. Tie effective Janu- come tax return” in subdivision (10)b. 

ary 1, 2001, rewrote subdivision (5a) to provide 

§ 105-236.1. Enforcement of revenue laws by revenue law 
enforcement agents. 

(a) General. — The Secretary may appoint employees of the Unauthorized 
Substances Tax Division to serve as revenue law enforcement officers having 
the responsibility and subject-matter jurisdiction to enforce the excise tax on 
unauthorized substances imposed by Article 2D of this Chapter. 

The Secretary may appoint employees of the Criminal Investigations Divi- 
sion to serve as revenue law enforcement officers having the responsibility and 
pie rades elas jurisdiction to enforce the following tax violations and criminal 
offenses: 

(1) The felony and misdemeanor tax violations in G.S. 105-236. 
(2) ae misdemeanor tax violations in G.S. 105-449.117 and G.S. 105- 

49.120. 
(3) The following criminal offenses when they involve a tax imposed under 

Chapter 105 of the General Statutes: 
. G.S. 14-91 (Embezzlement of State Property). 
. GS. 14-92 (Embezzlement of Funds). 
G.S. 14-100 (Obtaining Property By False Pretenses). 

. G.S. 14-119 (Forgery). 
. GS. 14-120 (Uttering Forged Paper). 
G.S. 14-401.18 (Sale of Certain Packages of Cigarettes). 

(b) Authority. — A revenue law enforcement officer is a State officer with 
jurisdiction throughout the State within the officer’s subject-matter jurisdic- 
tion. A revenue law enforcement officer may serve and execute notices, orders, 
warrants, or demands issued by the Secretary or the General Court of Justice 
in connection with the enforcement of the officer’s subject-matter jurisdiction. 
A revenue law enforcement officer has the full powers of arrest as provided by 
G.S. 15A-401 while executing the notices, orders, warrants, or demands. 

(c) Qualifications. — To serve as a revenue law enforcement officer, an 
employee must be certified as a criminal justice officer under Chapter 17C of 

ho 20 op 
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the General Statutes. The Secretary may administer the oath of office to 
revenue law enforcement officers appointed pursuant to this section. (1997- 
503, s. 1; 2000-119, s. 1.) 

Effect of Amendments. — Session Laws 

2000-119, s. 1, effective July 14, 2000, rewrote 
subsection (a) and added subsection (c). 

§ 105-241.1. Additional taxes; assessment procedure. 

Editor’s Note. — 
Session Laws 2000-140, s. 88, effective July 

21, 2000, rewrites Session Laws 1999-360, s. 
33, to read: “Part III of this act is effective for 
taxable years beginning on or after January 1, 
2000. Sections 10 through 15 of Part III [which 
affected the head to Article 3B of Chapter 105 
and §§ 105-129.16B, 105-129.17, 105-129.18, 
and 105-129.19] apply to buildings to which 
federal credits are allocated on or after January 
1, 2000.” Section 105-241.1 was amended by 
Session Laws 1999-360, s. 16, which was within 
Part III of the act. 

Effect of Amendments. — Session Laws 

1999-360, s. 16, effective for taxable years be- 
ginning on or after January 1, 2000, divided the 
former second paragraph of subsection (e) into 
the present second and third paragraph, and in 
the present third paragraph substituted “or tax 
benefit pursuant to forfeiture provisions of” for 
“pursuant to G.S. 105-163.014 or Article 3A of.” 

In light of the change by Session Laws 2000- 
140, s. 88, to the effective date and applicability 
language of Session Laws 1999-360, s. 33, the 
Effect of Amendments note for Session Laws 
1999-360, s. 16 has been printed in the supple- 
ment. 

§ 105-259. Secrecy required of officials; penalty for viola- 
tion. 

(a) Definitions. — The following definitions apply in this section: 
(1) Employee or officer. — The term includes a former employee, a former 

officer, and a current or former member of a State board or commis- 
S10N. 

(2) Tax information. — Any information from any source concerning the 
liability of a taxpayer for a tax, as defined in G.S. 105-228.90. The 
term includes the following: 
a. Information contained on a tax return, a tax report, or an applica- 

tion for a license for which a tax is imposed. 
b. Information obtained through an audit of a taxpayer or by corre- 

spondence with a taxpayer. 
c. Information on whether a taxpayer has filed a tax return or a tax 

report. 
d. Alist or other compilation of the names, addresses, social security 

numbers, or similar information concerning taxpayers. 
The term does not include (i) statistics classified so that information 
about specific taxpayers cannot be identified, (1i) an annual report 
required to be filed under G.S. 55-16-22 or (iii) information submitted 
to the Business License Information Office of the Department of 
Secretary of State on a master application form for various business 
icenses. 

(b) Disclosure Prohibited. — An officer, an employee, or an agent of the State 
who has access to tax information in the course of service to or employment by 
the State may not disclose the information to any other person unless the 
disclosure is made for one of the following purposes: 

(1) To comply with a court order or a law. 
(2) Review by the Attorney General or a representative of the Attorney 

General. 
(3) Review by a tax official of another jurisdiction to aid the jurisdiction in 

collecting a tax imposed by this State or the other jurisdiction if the 
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laws of the other jurisdiction allow it to provide similar tax informa- 
tion to a representative of this State. 

(4) To provide a governmental agency or an officer of an organized 
association of taxpayers with a list of taxpayers who have paid a 
privilege license tax under Article 2 of this Chapter. 

(5) To furnish to the chair of a board of county commissioners information 
on the county sales and use tax. 

(5a) Reserved. 
(5b) To furnish to the finance officials of a city a list of the utility taxable 

gross receipts and piped natural gas tax revenues attributable to the 
city under G.S. 105-116.1 and G.S. 105-187.44 or under former G.S. 
105-116 and G.S. 105-120. 

(5c) To provide the following information to a regional public transporta- 
tion authority or a regional transportation authority created pursuant 
to Article 26 or Article 27 of Chapter 160A of the General Statutes on 
an annual basis, when the information is needed to enable the 
authority to administer its tax laws: 
a. The name, address, and identification number of retailers who 

collect the tax on leased vehicles imposed by G.S. 105-187.5. 
b. The name, address, and identification number of a retailer audited 

by the Department of Revenue regarding the tax on leased 
vehicles imposed by G.S. 105-187.5, when the Department deter- 
mines that the audit results may be of interest to the authority. 

(5d) To provide the following information to a county or city on an annual 
basis, when the county or city needs the information for the admin- 
istration of its local tax on prepared food and beverages: 
a. The name, address, and identification number of retailers who 

collect the sales and use taxes imposed under Article 5 of this 
Chapter and may be engaged in the business of selling prepared 
food and beverages. 

b. The name, address, and identification number of a retailer audited 
by the Department of Revenue regarding the sales and use taxes 
imposed under Article 5 of this Chapter, when the Department 
determines that the audit results may be of interest to the county 
or city in the administration of its local tax on prepared food and 
beverages. 

(6) To sort, process, or deliver tax information on behalf of the Depart- 
ment of Revenue. 

(6a) To furnish the county official designated under G.S. 105-164.14(f) a 
list of claimants that have received a refund of the county sales or use 
tax to the extent authorized in G.S. 105-164.14(f). 

(7) To exchange information with the Division of Motor Vehicles of the 
Department of Transportation or the International Fuel Tax Associa- 
tion, Inc., when the information is needed to fulfill a duty imposed on 
the Department of Revenue or the Division of Motor Vehicles. 

(8) To furnish to the Department of State Treasurer, upon request, the 
name, address, and account and identification numbers of a taxpayer 
who may be entitled to property held in the Escheat Fund. 

(9) To furnish to the Employment Security Commission the name, ad- 
dress, and account and identification numbers of a taxpayer when the 
information is requested by the Commission in order to fulfill a duty 
imposed under Article 2 of Chapter 96 of the General Statutes. 

(9a) To furnish information to the Employment Security Commission to 
the extent required for its NC WORKS study of the working poor 

250 



§105-259 TAXATION §$105-259 

pursuant to G.S. 108A-29(r). The Employment Security Commission 
shall use information furnished to it under this subdivision only in a 
nonidentifying form for statistical and analytical purposes related to 
its NC WORKS study. The information that may be furnished under 
this subdivision is the following with respect to individual income 
taxpayers, as shown on the North Carolina income tax forms: 
a. Name, social security number, spouse’s name, spouse’s social 

security number, and county of residence. 
b. Filing status and federal personal exemptions. 
c. Federal taxable income, additions to federal taxable income, and 

total of federal taxable income plus additional income. 
d. Income while a North Carolina resident, total income from North 

Carolina sources while a nonresident, and total income from all 
sources. 

e. Exemption for children, nonresidents’ and part-year residents’ 
exemption for children, and credit for children. 

f. Expenses for child and dependent care, portion of expenses paid 
while a resident of North Carolina, portion of expenses paid while 
a resident of North Carolina that was incurred for dependents 
who were under the age of seven and dependents who were 
physically or mentally incapable of caring for themselves, credit 
for child and dependent care expenses, other qualifying expenses, 
credit for other qualifying expenses, total credit for child and 
dependent care expenses. 

(10) Review by the State Auditor to the extent authorized in G.S. 
147-64.7. 

(11) To give a spouse who elects to file a joint tax return a copy of the 
return or information contained on the return. 

(1la) To provide a copy of a return to the taxpayer who filed the return. 
(11b) In the case of a return filed by a corporation, a partnership, a trust, 

or an estate, to provide a copy of the return or information on the 
return to a person who has a material interest in the return if, under 
the circumstances, section 6103(e)(1) of the Code would require 
disclosure to that person of any corresponding federal return or 
information. 

(11c) In the case of a return of an individual who is legally incompetent or 
deceased, to provide a copy of the return to the legal representative of 
the estate of the incompetent individual or decedent. 

(12) To contract with a financial institution for the receipt of withheld 
income tax payments under G.S. 105-163.6 or for the transmittal of 
payments by electronic funds transfer. 

(13) To furnish the Fiscal Research Division of the General Assembly, 
upon request, a sample, suitable in character, composition, and size 
for statistical analyses, of tax returns or other tax information from 
which taxpayers’ names and identification numbers have been re- 
moved. 

(14) To exchange information concerning a tax imposed by Subchapter V 
of this Chapter with the Standards Division of the Department of 
Agriculture and Consumer Services when the information is needed 
to administer the Gasoline and Oil Inspection Act, Article 3 of Chapter 
119 of the General Statutes. 

(15) To exchange information concerning a tax imposed by Articles 2A, 2C, 
or 2D of this Chapter with one of the following agencies when the 
information is needed to fulfill a duty imposed on the Department or 
the agency: 
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. The North Carolina Alcoholic Beverage Control Commission. 

. The Division of Alcohol Law Enforcement of the Department of 
Crime Control and Public Safety. ’ 

c. The Bureau of Alcohol, Tobacco, and Firearms of the United States 
Treasury Department. | 

d. Law enforcement agencies. 
e. The Division of Adult Probation and Parole of the Department of 

Correction. 
(16) To furnish to the Department of Secretary of State the name, address, 

tax year end, and account and identification numbers of a corporation 
liable for corporate income or franchise taxes or of a limited liability 
company liable for a corporate or a partnership tax return to enable 
the Secretary of State to notify the corporation or the limited liability 
company of the annual report filing requirement or that its articles of 
incorporation or articles of organization or its certificate of authority 
has been suspended. nf 

(16a) To provide the North Carolina Self-Insurance Guaranty Association 
information on self-insurers’ premiums as determined under G:S. 
105-228.5(b), (b1), and (c) for the purpose of collecting the assess- 
ments authorized in G.S. 97-133(a). 

(17) To inform the Business License Information Office of the Department 
of Secretary of State of the status of an application for a license for 
which a tax is imposed and of any information needed to process the 
application. 

(18) To furnish to the Office of the State Controller the name, address, and 
account and identification numbers of a taxpayer upon request to 
enable the State Controller to verify statewide vendor files or track 
debtors of the State. 

(19) To furnish to the North Carolina Industrial Commission information 
concerning workers’ compensation reported to the Secretary under 
G.S. 105-163.7. 

(20) (Repealed effective January 1, 2012) To furnish to the Environ- 
mental Management Commission information concerning whether a 
person who is requesting certification of a dry-cleaning facility or 
wholesale distribution facility from the Commission is liable for 
privilege tax under Article 5D of this Chapter. 

(21) To exchange information concerning the tax on piped natural gas 
imposed by Article 5E of this Chapter with the North Carolina 
Utilities Commission or the Public Staff of that Commission. 

(22) To provide the Secretary of Administration pursuant to G.S. 143-59.1 
a list of vendors and their affiliates who meet one or more of the 
conditions of G.S. 105-164.8(b) but refuse to collect the use tax levied 
under Article 5 of this Chapter on their sales delivered to North 
Carolina. 

(23) To provide public access to a database containing the names and 
account numbers of taxpayers who are not required to pay sales and 
use taxes under Article 5 of this Chapter to a retailer because of an 
exemption or because they are authorized to pay the tax directly to the 
Department of Revenue. 

(24) To furnish the Department of Commerce and the Employment 
Security Commission a copy of the qualifying information required in 
G.S. 105-129.7(b). 

(25) To provide public access to a database containing the names of 
retailers who are registered to collect sales and use taxes under 
Article 5 of this Chapter. 

om) 

252 



§105-262 TAXATION §105-267 

(c) Punishment. — A person who violates this section is guilty of a Class 1 
misdemeanor. If the person committing the violation is an officer or employee, 
that person shall be dismissed from public office or public employment and 
may not hold any public office or public employment in this State for five years 
after the violation. (1939, c. 158, s. 928; 1951, c. 190, s. 2; 1973, c. 476, s. 193; 
e903, 8. 4c. 1287, 8: 13; 1975, c. 19, 8: 29;-e. 2/dypst 7; OKT 0x65'7,806;1979, 
c. 495; 1983, c. 7; 1983 (Reg. Sess., 1984), c. 1004, s. 3; c. 1034, s. 125; 1987, c. 
440, s. 4; 1989, c. 628; c. 728, s. 1.47; 1989 (Reg. Sess., 1990), c. 945, s. 15; 1993, 
c. 485, s. 31; c. 539, s. 712; 1994, Ex. Sess., c. 14, s. 51; c. 24, s. 14(c); 1993 (Reg. 
Sess., 1994), c. 679, s. 8.4; 1995, c. 17, s. 11; c. 21, s. 2; 1997-118, s. 6; 1997-261, 
s. 14; 1997-340, s. 2; 1997-392, s. 4.1; 1997-475, s. 6.11; 1998-22, ss. 10, 11; 
1998-98, ss. 13.1(b), 20; 1998-139, s. 1; 1998-212, s. 12.27A(o); 1999-219, s. 7.1; 
1999-340, s. 8; 1999-341, s. 8; 1999-860, s. 2.1; 1999-488, s. 18; 1999-452, s. 
28.1; 2000-120, s. 8; 2000-178, s. 11.) 

Editor’s Note. — Session Laws 1997-392, s. 
8 provides in part that s. 4.1 of Session Laws 
1997-392, which added subdivision (b)(20) of 
this section, is repealed effective January 1, 
2012. 

Session Laws 1997-392, s. 5, as amended by 
Session Laws 2000-19, s. 17, provides: “This act 
constitutes a recent act of the General Assem- 
bly within the meaning of G.S. 150B-21.1. The 

adopt temporary rules to implement this act 
until 30 June 2001.” 

Session Laws 2000-19, s. 20 is a severability 
clause. 

Effect of Amendments. — 

Session Laws 2000-120, s. 8, effective July 
14, 2000, added subdivision (b)(25). 

Session Laws 2000-173, s. 11, effective Au- 
gust 2, 2000, added subdivision (b)(15)e. 

Environmental Management Commission may 

§ 105-262. Rules. 

(a) The Secretary of Revenue may adopt rules needed to administer a tax 
collected by the Secretary or to fulfill another duty delegated to the Secretary. 
The Tax Review Board shall review a new rule or a change to a rule before it 
is filed in the North Carolina Administrative Code. 

(b) The Secretary must ask the Office of State Budget, Planning, and 
Management to prepare a fiscal note for a proposed new rule or a proposed 
change to a rule that has a substantial economic impact, as defined in G.S. 
150B-21.4(b1). The Secretary shall not take final action on a proposed rule 
change that has a substantial economic impact until at least 60 days after the 
fiscal note has been prepared. (1939, c. 158, s. 931; 1955, c. 13850, s. 2; 1973, c. 
476, s. 193; 1981, c. 859, s. 80; c. 1127, s. 53; 1991, c. 45, s. 28; c. 477, s. 7; 1995, 
c. 507, s. 27.8(p); 2000-140, s. 93.1(a).) 

Effect of Amendments. — Session Laws 
2000-140, s. 93.1, effective July 1, 2000, in 
subsection (b), substituted “Office of State Bud- 

get, Planning, and Management” for “Office of 
State Budget and Management.” 

§ 105-267. Taxes to be paid; suits for recovery of taxes. 

CASE NOTES 

Cited in Milligan v. North Carolina, 135 N.C. 
App. 781, 522 S.E.2d 330 (1999); Chrysler Fin. 

Co. v. Offerman, — N.C. App. —, — S.E.2d —, 
2000 N.C. App. LEXIS 605 (June 6, 2000). 
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§ 105-269.13. Debts not collectible under North Carolina 
law. 

(a) Debts Not Collectible. — The following debts are not collectible and are 
not subject to execution under Article 28 of Chapter 1 of the General Statutes 
or any other provision of law: 

(1) A loan made by a person who does not comply with G.S. 105-88. 
(2) A debt owed to a retailer described in subsection (b) of this section as 

the result of the purchase of tangible personal property. 
(b) Retailer. — A debt owed to a retailer is subject to this section if all of the 

following applies to the retailer: 
(1) The retailer meets one or more of the conditions in G.S. 105-164.8(b). 
(2) The retailer is not registered to collect the use tax due under Article 5 

of this Chapter on its sales delivered to an address in North Carolina. 
(3) The retailer reported gross sales of at least five million dollars 

($5,000,000) on its most recent federal income tax return. 
(c) Assignment. — An assignment to a person of a debt listed in subsection 

(a) of this section is subject to the collection restrictions imposed by this 
section. (2000-120, s. 9.) 

Editor’s Note. — Session Laws 2000-120, s. 
18, made this section effective July 14, 2000. 

§ 105-269.14. (Repealed effective for taxable years begin- 
ning on or after January 1, 2003) Payment of 
use tax with individual income tax. 

Section Repealed Effective for taxable 
years beginning on or after January 1, 
2003 — This section is repealed, effective for 
taxable years beginning on or after January 1, 
2003, by Session Laws 2000-120, s. 10. 

Editor’s Note. — 
Session Laws 1999-341, ss. 3 to 6, as 

amended by Session Laws 2000-120, ss. 16 and 
17, provide that the Secretary of Revenue may 
draw up to $150,000 for the 1999-2000 fiscal 
year from net collections that would otherwise 
be credited to the General Fund under G.S. 
105-269.14 to pay for the costs of programming, 
form revision, and resources for taxpayer assis- 
tance to implement ss. 1 and 2 of Session Laws 
1999-341. During the 1999-2000 fiscal year, the 
Secretary of Revenue is to implement a pro- 
gram to allow those taxpayers required under 
G.S. 105-164.16 to report and pay sales and use 
taxes on a semimonthly basis to file the semi- 
monthly return electronically. To pay for this 
program, the Secretary is authorized to draw 
up to $500,000 for the 1999-2000 fiscal year 
from net collections that would otherwise be 
credited to the General Fund under G.S. 105- 
269.14. For the 2000-2001 fiscal year the Sec- 

retary may retain costs of implementing the 
section from amounts collected pursuant to 
contracts authorized by the section. The Secre- 
tary is to report annually to the Revenue Laws 
Study Committee on its collections during the 
biennium. The Department of Revenue is di- 
rected to conduct a study to identify and eval- 
uate proposals for more efficient collection of 
taxes, and the State Controller is to cooperate 
with the Department of Revenue in this study. 
The Department is to report the results of its 
study, including findings, recommendations, 
and estimated revenue gains of each recom- 
mendation, to the Revenue Laws Study Com- 
mittee by May 1, 2000. The Secretary of Reve- 
nue is authorized to draw up to $50,000 for the 
1999-2000 fiscal year from net collections that 
would otherwise be credited to the General 
Fund under G.S. 105-269.14. To implement the 
recommendations of the study, the Secretary 
may enter into a performance-based contract 
and may withhold from the revenue collected 
the amount needed to obtain assistance in 
developing a request for proposal for the per- 
formance-based contract. 
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SUBCHAPTER II. LISTING, APPRAISAL, AND 
ASSESSMENT OF PROPERTY AND 

COLLECTION OF TAXES ON 
PROPERTY. 

ARTICLE 12. 

Property Subject to Taxation. 

§ 105-274. Property subject to taxation. 

CASE NOTES 

Educational Exemption Upheld. — A 
seminary met its burden of proving that three 
parcels of its property were entitled to an 
exemption under § 105-278.4, although the 
land in question was undeveloped, the future 
planned use might not be exempt, and the 

§ 105-275. 
re base. 

seminary had sold some timber from the land to 
maintain a healthy forested state, to remove 
trees damaged by a hurricane, and to pay for 
other repairs caused by that hurricane. In re 
Southeastern Baptist Theological Seminary, 
Inc., 185 N.C. App. 247, 520 S.E.2d 302 (1999). 

Property classified and excluded from the tax 

The following classes of property are hereby designated special classes under 
authority of Article V, Sec. 2(2), of the North Carolina Constitution and shall 
not be listed, appraised, assessed, or taxed: 

(1) Repealed by Session Laws 1987, c. 813, s. 5. 
(2) Tangible personal property that has been imported from a foreign 

country through a North Carolina seaport terminal and which is 
stored at such a terminal while awaiting further shipment for the first 
12 months of such storage. (The purpose of this classification is to 
encourage the development of the ports of this State.) 

(3) Real and personal property owned by nonprofit water or nonprofit 
sewer associations or corporations. 

(4) Repealed by Session Laws 1987, c. 813, s. 5. 
(5) Vehicles that the United States government gives to veterans on 

account of disabilities they suffered in World War II, the Korean 
Conflict, or the Vietnam Era so long as they are owned by: 
a. A person to whom a vehicle has been given by the United States 

government or 
b. Another person who is entitled to receive such a gift under Title 38, 

section 252, United States Code Annotated. 
(5a) A motor vehicle owned by a disabled veteran that is altered with 

special equipment to accommodate a service-connected disability. As 
used in this section, disabled veteran means a person as defined in 38 
U.S.C. § 101(2) who is entitled to special automotive equipment for a 
service-connected disability, as provided in 38 U.S.C. § 3901. 

(6) Special nuclear materials held for or in the process of manufacture, 
processing, or delivery by the manufacturer or processor thereof, 
regardless whether the manufacturer or processor owns the special 
nuclear materials. The terms “manufacture” and “processing” do not 
include the use of special nuclear materials as fuel. The term “special 
nuclear materials” includes (i) uranium 233, uranium enriched in the 
isotope 233 or in the isotope 235; and (ii) any material artificially 
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enriched by any of the foregoing, but not including source material. 
“Source material” means any material except special nuclear material 
which contains by weight one twentieth of one percent (0.05%) or 
more of (i) uranium, (ii) thorium, or (iii) any combination thereof. 
Provided however, that to qualify for this exemption no such nuclear 
materials shall be discharged into any river, creek or stream in North 
Carolina. The classification and exclusion provided for herein shall be 
denied to any manufacturer, fabricator or processor who permits 
burial of such material in North Carolina or who permits the dis- 
charge of such nuclear materials into the air or into any river, creek or 
stream in North Carolina if such discharge would contravene in any 
way the applicable health and safety standards established and 
enforced by the Department of Environment and Natural Resources 
or the Nuclear Regulatory Commission. The most stringent of these 
standards shall govern. 

(7) Real and personal property that is: 
a. Owned either by a nonprofit corporation formed under the provi- 

sions of Chapter 55A of the General Statutes or by a bona fide 
charitable organization, and either operated by such owning 
organization or leased to another such nonprofit corporation or 
charitable organization, and 

b. Appropriated exclusively for public parks and drives. 
(8)a. Real and personal property that is used or, if under construction, is 

to be used exclusively for air cleaning or waste disposal or to 
abate, reduce, or prevent the pollution of air or water (including, 
but not limited to, waste lagoons and facilities owned by public or 
private utilities built and installed primarily for the purpose of 
providing sewer service to areas that are predominantly residen- 
tial in character or areas that lie outside territory already having 
sewer service), if the Department of Environment and Natural 
Resources or a local air pollution control program for air-cleaning 
devices located in an area where the Environmental Management 
Commission has certified a local air pollution control program 
pursuant to G.S. 143-215.112 furnishes a certificate to the tax 
supervisor of the county in which the property is situated or to be 
situated stating that the Environmental Management Commis- 
sion or local air pollution control program has found that the 
described property: 
1. Has been or will be constructed or installed; 
2. Complies with or that plans therefor which have been submit- 

ted to the Environmental Management Commission or local 
air pollution control program indicate that it will comply with 
the requirements of the Environmental Management Com- 
mission or local air pollution control program; 

3. Is being effectively operated or will, when completed, be 
required to operate in accordance with the terms and condi- 
tions of the permit, certificate of approval, or other document 
of approval issued by the Environmental Management Com- 
mission or local air pollution control program; and 

4. Has or, when completed, will have as its primary rather than 
incidental purpose the reduction of water pollution resulting 
from the discharge of sewage and waste or the reduction of 
air pollution resulting from the emission of air contaminants. 

b. Real or personal property that is used or, if under construction, is 
to be used exclusively for recycling or resource recovering of or 
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from solid waste, if the Department of Environment and Natural 
Resources furnishes a certificate to the tax supervisor of the 
county in which the property is situated stating the Department 
of Environment and Natural Resources has found that the 
described property has been or will be constructed or installed, 
complies or will comply with the rules of the Department of 
Environment and Natural Resources, and has, or will have as its 
primary purpose recycling or resource recovering of or from solid 
waste. 

c. Tangible personal property that is used exclusively, or if being 
installed, is to be used exclusively, for the prevention or reduction 
of cotton dust inside a textile plant for the protection of the health 
of the employees of the plant, in accordance with occupational 
safety and health standards adopted by the State of North 
Carolina pursuant to Article 16 of G.S. Chapter 95. The Depart- 
ment of Revenue shall adopt guidelines to assist the tax supervi- 
sors in administering this exclusion. 

d. Real or personal property that is used or, if under construction, is 
to be used by a major recycling facility as defined in G.S. 
105-129.25 predominantly for recycling or resource recovering of 
or from solid waste, if the Department of Environment and 
Natural Resources furnishes a certificate to the tax supervisor of 
the county in which the property is situated stating the Depart- 
ment of Environment and Natural Resources has found that the 
described property has been or will be constructed or installed for 
use by a major recycling facility, complies or will comply with the 
rules of the Department of Environment and Natural Resources, 
and has, or will have as a purpose recycling or resource recover- 
ing of or from solid waste. 

(9) through (11) Repealed by Session Laws 1987, c. 813, s. 5. 
(12) Real property owned by a nonprofit corporation or association exclu- 

sively held and used by its owner for educational and scientific 
purposes as a protected natural area. (For purposes of this subdivi- 
sion, the term “protected natural area” means a nature reserve or 
park in which all types of wild nature, flora and fauna, and biotic 
communities are preserved for observation and study.) 

(13) Repealed by Session Laws 1973, c. 904. 
(14) Motor vehicles chassis belonging to nonresidents, which chassis 

temporarily enters the State for the purpose of having a body mounted 
thereon. 

(15) Upon the date on which each county’s next general reappraisal of real 
property under the provisions of G.S. 105-286(a) becomes effective, 
standing timber, pulpwood, seedlings, saplings, and other forest 
growth. (The purpose of this classification is to encourage proper 
forest management practices and to develop and maintain the forest 
resources of the State.) 

(16) Non-business Property. — As used in this subdivision, the term 
“non-business property” means personal property that is used by the 
owner of the property for a purpose other than the production of 
income and is not used in connection with a business. The term 
includes household furnishings, clothing, pets, lawn tools, and lawn 
equipment. The term does not include motor vehicles, mobile homes, 
aircraft, watercraft, or engines for watercraft. 

(17) Real and personal property belonging to the American Legion, 
Veterans of Foreign Wars, Disabled American Veterans, or to any 
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similar veterans organizations chartered by the Congress of the 
United States or organized and operated on a statewide or nationwide 
basis, and any post or local organization thereof, when used exclu- 
sively for meeting or lodge purposes by said organization, together 
with such additional adjacent real property as may be necessary for 
the convenient and normal use of the buildings thereon. Notwith- 
standing the exclusive-use requirement hereinabove established, if a 
part of a property that otherwise meets this subdivision’s require- 
ments is used for a purpose that would require that it not be listed, 
appraised, assessed or taxed if the entire property were so used, that 
part, according to its value, shall not be listed, appraised, assessed or 
taxed. The fact that a building or facility is incidentally available to 
and patronized by the general public, so far as there is no material 
amount of business or patronage with the general public, shall not 
defeat the classification granted by this section. 

(18) Real and personal property belonging to the Grand Lodge of Ancient, 
Free and Accepted Masons of North Carolina, the Prince Hall Masonic 
Grand Lodge of North Carolina, their subordinate lodges and 
appendant bodies including the Ancient and Arabic Order Nobles of 
the Mystic Shrine, and the Ancient Egyptian Order Nobles of the 
Mystic Shrine, when used exclusively for meeting or lodge purposes 
by said organization, together with such additional adjacent real 
property as may be necessary for the convenient normal use of the 
buildings thereon. Notwithstanding the exclusive-use requirement 
hereinabove established, if a part of a property that otherwise meets 
this subdivision’s requirements is used for a purpose that would 
require that it not be listed, appraised, assessed or taxed if the entire 
property were so used, that part, according to its value, shall not be 
listed, appraised, assessed or taxed. The fact that a building or facility 
is incidentally available to and patronized by the general public, so far 
as there is no material amount of business or patronage with the 
general public, shall not defeat the classification granted by this 
section. 

(19) Real and personal property belonging to the Loyal Order of Moose, 
the Benevolent and Protective Order of Elks, the Knights of Pythias, 
the Odd Fellows, the Woodmen of the World, and similar fraternal or 
civic orders and organizations operated for nonprofit benevolent, 
patriotic, historical, charitable, or civic purposes, when used exclu- 
sively for meeting or lodge purposes by the organization, together 
with as much additional adjacent real property as may be necessary 
for the convenient normal use of the buildings. Notwithstanding the 
exclusive-use requirement of this subdivision, if a part of a property 
that otherwise meets this subdivision’s requirements is used for a 
purpose that would require that it not be listed, appraised, assessed, 
or taxed if the entire property were so used, that part, according to its 
value, shall not be listed, appraised, assessed, or taxed. The fact that 
a building or facility is incidentally available to and patronized by the 
general public, so far as there is no material amount of business or 
patronage with the general public, shall not defeat the classification 
granted by this section. Nothing in this subdivision shall be construed 
so as to include social fraternities, sororities, and similar college, 
university, or high school organizations in the classification for 
exclusion from ad valorem taxes. 

(20) Real and personal property belonging to Goodwill Industries and 
other charitable organizations organized for the training and rehabil- 
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itation of disabled persons when used exclusively for training and 
rehabilitation, including commercial activities directly related to such 
training and rehabilitation. 

(21) The first thirty-eight thousand dollars ($38,000) in assessed value of 
housing together with the necessary land therefor, owned and used as 
a residence by a disabled veteran who receives benefits under 38 
U.S.C. § 2101. This exclusion shall be the total amount of the 
exclusion applicable to such property. 

(22) Repealed by Session Laws 1987, c. 813, s. 5. 
(23) Tangible personal property imported from outside the United States 

and held in a Foreign Trade Zone for the purpose of sale, manufacture, 
processing, assembly, grading, cleaning, mixing or display and tangi- 
ble personal property produced in the United States and held in a 
Foreign Trade Zone for exportation, either in its original form or as 
altered by any of the above processes. 

(24) Cargo containers and container chassis used for the transportation of 
cargo by vessels in ocean commerce. 

The term “container” applies to those nondisposable receptacles of a 
permanent character and strong enough for repeated use and spe- 
cially designed to facilitate the carriage of goods, by one or more 
modes of transport, one of which shall be by ocean vessels, without 
intermediate reloadings and fitted with devices permitting its ready 
handling particularly in the transfer from one transport mode to 

- another. 
(24a) (Effective for taxes imposed for taxable years beginning on 

or after July 1, 2001) Aircraft that is owned or leased by an 
interstate air courier, is apportioned under G.S. 105-337 to the air 
courier’s hub in this State, and is used in the air courier’s operations 
in this State. For the purpose of this subdivision, the terms “interstate 
air courier” and “hub” have the meanings provided in G.S. 105-164.3. 

(25) Tangible personal property shipped into this State for the purpose of 
repair, alteration, maintenance or servicing and reshipment to the 
owner outside this State. 

(26) For the tax year immediately following transfer of title, tangible 
personal property manufactured in this State for the account of a 
nonresident customer and held by the manufacturer for shipment. For 
the purpose of this subdivision, the term “nonresident” means a 
taxpayer having no place of business in North Carolina. 

(27), (28) Repealed by Session Laws 1983, c. 643, s. 1. 
(29) Real property and easements wholly and exclusively held and used 

for nonprofit historic preservation purposes by a nonprofit historical 
association or institution, including real property owned by a non- 
profit corporation organized for historic preservation purposes and 
held by its owner exclusively for sale under an historic preservation 
agreement prepared and recorded under the provisions of the Conser- 
vation and Historic Preservation Agreements Act, Article 4, Chapter 
121 of the General Statutes of North Carolina. 

(29a) Land within an historic district held, by a nonprofit corporation 
organized for historic preservation purposes, for use as a future site 
for an historic structure that is to be moved to the site from another 
location. Property may be classified under this subdivision for no more 
than five years. The taxes that would otherwise be due on land 
classified under this subdivision shall be a lien on the real property of 
the taxpayer as provided in G.S. 105-355(a). The taxes shall be carried 
forward in the records of the taxing unit or units as deferred taxes and 
shall be payable five years from the fiscal year the exclusion is first 
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claimed unless an historic structure is moved onto the site during that 
time. If an historic structure has not been moved to the site within five 
years, then deferred taxes for the preceding five fiscal years shall 
immediately be payable, together with interest as provided in G.S. 
105-360 for unpaid taxes that shall accrue on the deferred taxes as if 
they had been payable on the dates on which they would originally 
become due. All liens arising under this subdivision are extinguished 
upon either the payment of any deferred taxes under this subdivision 
or the location of an historic structure on the site within the five-year 
period allowed under this subdivision. 

(30) Repealed by Session Laws 1987, c. 813, s. 5. 
(31) Intangible personal property other than leasehold interests in ex- 

empted real property. This subdivision does not affect the taxation of 
software not otherwise excluded by subdivision (40) of this section. 

(81a) through (31d) Repealed by Session Laws 1997-23, s. 3. 
(32) (See editor’s note) Recodified as § 105-278.6A by Session Laws 

1998-212, s. 29A.18(a), effective for taxes imposed for taxable years 
beginning on or after July 1, 1998. 

(32a) Inventories owned by contractors. 
(33) Inventories owned by manufacturers. 
(34) Inventories owned by retail and wholesale merchants. 
(35) Severable development rights, as defined in G.S. 186-66.11(a), when 

severed and evidenced by a deed recorded in the office of the register 
of deeds pursuant to G.S. 136-66.11(c). 

(36) Real and personal property belonging to the North Carolina Low- 
Level Radioactive Waste Management Authority created under Chap- 
ter 104G of the General Statutes. 

(37) Poultry and livestock and feed used in the production of poultry and 
livestock. 

(38) Real and personal property belonging to the North Carolina Hazard- 
ous Waste Management Commission created under Chapter 130B of 
the General Statutes. 

(39) Real and personal property that is: (i) owned by a nonprofit corpora- 
tion organized upon the request of a local government unit for the sole 
purpose of financing projects for public use, (ii) leased to a unit of local 
government whose property is exempt from taxation under G.S. 
105-278.1, and (iii) used in whole or in part for a public purpose by 
such unit of local government. If only part of the property is used for 
a public purpose, only that part is exempt from the tax. This 
subdivision shall not apply if any distributions are made to members, 
officers, or directors of the nonprofit corporation. 

(40) Computer software and any documentation related to the computer 
software. As used in this subdivision, the term “computer software” 
means any program or routine used to cause a computer to perform a 
specific task or set of tasks. The term includes system and application 
programs and database storage and management programs. 

The exclusion established by this subdivision does not apply to 
computer software and its related documentation if the computer 
software meets one or more of the following descriptions: 
a. It is embedded software. “Embedded software” means computer 

instructions, known as microcode, that reside permanently in the 
internal memory of a computer system or other equipment and 
are not intended to be removed without terminating the operation 
of the computer system or equipment and removing a computer 
chip, a circuit, or another mechanical device. 
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b. It is purchased or licensed from a person who is unrelated to the 
taxpayer and it is capitalized on the books of the taxpayer in 
accordance with generally accepted accounting principles, includ- 
ing financial accounting standards issued by the Financial Ac- 
counting Standards Board. A person is unrelated to a taxpayer if 
(i) the taxpayer and the person are not subject to any common 
ownership, either directly or indirectly, and (ii) neither the 
taxpayer nor the person has any ownership interest, either 
directly or indirectly, in the other. 

This subdivision does not affect the value or taxable status of any 
property that is otherwise subject to taxation under this Subchapter. 

The provisions of the exclusion established by this subdivision are 
not severable. If any provision of this subdivision or its application is 
held invalid, the entire subdivision is repealed. 

(41) Objects of art held by the North Carolina Art Society, Incorporated. 
(42) A vehicle that is offered at retail for short-term lease or rental and is 

owned or leased by an entity engaged in the business of leasing or 
renting vehicles to the general public for short-term lease or rental. 
For the purposes of this subdivision, the term “short-term lease or 
rental” shall have the same meaning as in G.S. 105-187.1, and the 
term “vehicle” shall have the same meaning as in G.S. 153A-156(e) 
and G.S. 160A-215.1(e). A gross receipts tax as set forth by G.S. 
153A-156 and G.S. 160A-215.1 is substituted for and replaces the ad 
valorem tax previously levied on these vehicles. (1939, c. 310, s. 303; 
1961, c. 1169, s. 8; 1967, c. 1185; 1971, c. 806, s. 1; c. 1121, s. 3; 1973, 
cc. 290, 451; c. 476,'s. 128; c. 484; c. 695, s. 1; c. 790, s. 1; cc. 904, 962, 
e054 Otc) 126218225) 012647611: 1975, cc, OG slob on 1o4, 
seo, tort, co 711s: 4: 6) 1828.72) c. 1001) ss. 112:"1977, 2nd Sess?) c. 
1200, s. 4; 1979, c. 200, s. 1; 1979, 2nd Sess., c. 1092; 1981, c. 86, s. 1; 
1981 (Reg. Sess., 1982), c. 1244, ss. 1, 2; 1983, c. 648, ss. 1, 2; c. 693; 
1983 (Reg. Sess., 1984), c. 1060; 1985, c. 510, s. 1; c. 656, s. 37; 1985 
(Reg. Sess., 1986), c. 982, s. 18; 1987, c. 356; c. 622, s. 2; c. 747, s. 8; ¢. 
7717, s. 6; c. 813, ss. 5, 6, 22; c. 850, s. 17; 1987 (Reg. Sess., 1988), c. 
POs tt 4 OoNc. T4o8s. 4, Crlog, S70, Cc. 100; C. (20358. LCe ral, Ss. 
28, 29; 1991, c. 717, s. 1; 1991 (Reg. Sess., 1992), c. 975, s. 2; 1993; c. 
459, s. 2; 1993 (Reg. Sess., 1994), c. 745, s. 39; 1995, c. 41, s. 2; c. 509, 
s. 51; 1995 (Reg. Sess., 1996), c. 646, s. 12; 1997-23, ss. 1, 3, 9; 
1997-443, s. 11A.119(a); 1997-456, s. 27; 1998-55, ss. 10, 18; 1998-212, 
s. 29A.18(a); 1999-337, s. 35(a); 2000-2, s. 1; 2000-18, s. 1, 2000-140, 
ss. 71, 72(a).) 

Editor’s Note. — Session Laws 1998-212, s. 
29A.18(e), as amended by Session Laws 2000- 
20, s. 2, provides in part that s. 29A.18(a) of the 
act, which recodified subdivision (32) of this 
section as § 105-278.6A and provided for its 
delayed repeal, is effective for taxes imposed for 
taxable years beginning on or after July 1, 
1998. Section 105-278.6A is repealed effective 
for taxes imposed after taxable years beginning 
on or after July 1, 2001. 

Session Laws 2000-2, s. 4, directs the Fiscal 
Research Division of the General Assembly to 
compare the revenue generated statewide by 
the susbstitute and replacement gross receipts 

tax authorized by the act with the revenue that 
would have been generated by an ad valorem 
tax and to report its findings to the 2003 
Session of the 2003-2004 General Assembly. 

Effect of Amendments. — 
Session Laws 2000-2, s. 1, effective for taxes 

imposed for taxable years beginning on or after 
July 1, 2000, added present subdivision (42). 

Session Laws 2000-18, s. 1, effective for taxes 
imposed for taxable years beginning on or after 
July 1, 2000, added subdivision (5a). 

Session Laws 2000-140, ss. 71 and 72(a), 
effective July 21, 2000, rewrote subdivision 
(40); redesignated the subdivision added by 
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Session Laws 2000-2, s. 1, as present subdivi- 
sion (42); and inserted “and the term ‘vehicle’ 
shall have the same meaning as in G.S. 153A- 

2000 INTERIM SUPPLEMENT §105-277.13 

156(e) and G.S. 160A-215.1(e)” in present sub- 
division (42). 

§ 105-277.2. Agricultural, horticultural, and forestland — 
Definitions. 

CASE NOTES 

Taxpayer Had Standing to Appeal to 
County. — Where taxpayer complained that 
the property of a real estate corporation was 
undervalued, with the result that other prop- 
erty owners in the county would bear a dispro- 
portionate share of the tax burden, taxpayer 
was adversely affected by the alleged underval- 
uation of the corporation’s property and had 
standing to appeal to the county for a revalua- 
tion of the corporate property. North Carolina 
Property Tax Comm’n, — N.C. App. —, 525 
S.E.2d 196, 2000 N.C. App. LEXIS 64 (2000), 
cert. denied, 351 N.C. 473, — S.E.2d — (2000). 

Corporation Not Growing Trees Under a 
“Sound Management Program.” — The 
Commission’s findings of fact were supported 
by competent, material, and substantial evi- 
dence that the property of the family corpora- 
tion was not actively engaged in the commer- 
cial growing of trees under a_ sound 
management program, and therefore, not eligi- 
ble for taxation at present-use value. North 
Carolina Property Tax Comm’n, — N.C. App. 
—, 525 S.E.2d 196, 2000 N.C. App. LEXIS 64 
(2000), cert. denied, 351 N.C. 473, — S.E.2d — 
(2000). 

§ 105-277.13. (Effective for taxes imposed for taxable 
years beginning on or after July 1, 2001) Tax- 
ation of improvements on brownfields. 

(a) Qualifying improvements on brownfields properties are designated a 
special class of property under Article V, Sec. 2(2) of the North Carolina 
Constitution and shall be appraised, assessed, and taxed in accordance with 
this section. An owner of land is entitled to the partial exclusion provided by 
this section for the first five taxable years beginning after completion of 
qualifying improvements made after the later of July 1, 2000, or the date of the 
brownfields agreement. After property has qualified for the exclusion provided 
by this section, the assessor for the county in which the property is located 
shall annually appraise the improvements made to the property during the 
period of time that the owner is entitled to the exclusion. 

(b) For the purposes of this section, the terms “qualifying improvements on 
brownfields properties” and “qualifying improvements” mean improvements 
made to real property that is subject to a brownfields agreement entered into 
by the Department of Environment and Natural Resources and the owner 
pursuant to G.S. 130A-310.32. 

(c) The following table establishes the percentage of the appraised value of 
the qualified improvements that is excluded based on the taxable year: 

Year Percent of Appraised Value Excluded 
Year 1 90% 
Year 2 715% 
Year 3 50% 
Year 4 30% 
Year 5 10%. 

(2000-158, s. 1.) 

Editor’s Note. — Session Laws 2000-158, s. for taxable years beginning on or after July 1, 
3, made this section effective for taxes imposed 2001. 
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§ 105-278.4. Real and personal property used for educa- 
tional purposes. 

CASE NOTES 

Constitutionality. — The court upheld this 
section in spite of a challenge on the constitu- 
tional grounds that it applied unequally to 
various property tracts and violated the rule of 
uniformity; the four requirements of the section 
were reasonably objective and did not result in 
any hostile or systematic discrimination and, 
further, the exemption requirements were suf- 
ficiently enumerated. In re Southeastern Bap- 
tist Theological Seminary, Inc., 135 N.C. App. 
247, 520 S.E.2d 302 (1999). 
Exemption Upheld. — A seminary met its 

burden of proving that three parcels of its 
property were entitled to an exemption under 
this section, although the land in question was 
undeveloped, the future planned use might not 
be exempt, and the seminary had sold some 
timber from the land to maintain a healthy 
forested state, to remove trees damaged by a 
hurricane, and to pay for other repairs caused 
by that hurricane. In re Southeastern Baptist 
Theological Seminary, Inc., 1385 N.C. App. 247, 
520 S.E.2d 302 (1999). 

§ 105-278.6A. (See editor’s note for repeal date) Qualified 
retirement facility. 

Editor’s Note. — 
Session Laws 1998-212, s. 29A.18(e), as 

amended by Session Laws 2000-20, s. 2, pro- 
vides in part that s. 29A.18(a) of the act, which 
recodified subdivision (32) of § 105-275 as 

§ 105-278.6A, is effective for taxes imposed for 
taxable years beginning on or after July 1, 
1998, and further provides that § 105-278.6A is 
repealed effective for taxes imposed for taxable 
years beginning on or after July 1, 2001. 

§ 105-282.1. Applications for property tax exemption or 
exclusion. 

(a) Every owner of property claiming exemption or exclusion from property 
taxes under the provisions of this Subchapter has the burden of establishing 
that the property is entitled thereto. Except as provided below, an owner 
claiming exemption or exclusion shall annually file an application for exemp- 
tion or exclusion during the listing period. If the property for which the 
exemption or exclusion is claimed is appraised by the Department of Revenue, 
the application shall be filed with the Department. Otherwise, the application 
shall be filed with the assessor of the county in which the property is situated. 
An application must contain a complete and accurate statement of the facts 
that entitle the property to the exemption or exclusion and must indicate the 
municipality, if any, in which the property is located. Each application filed 
with the Department of Revenue or an assessor shall be submitted on a form 
approved by the Department. Application forms shall be made available by the 
assessor and the Department, as appropriate. 

(1) The United States government, the State of North Carolina and the 
counties and municipalities of the State are exempted from the 
requirement that owners file applications for exemption. 

(2) Owner- of the special classes of property excluded from taxation under 
G.S. 1u5-275(5), (15), (16), (26), (31), (82a), (33), (34), (40), or (42) or 
exempted under G.S. 105-278.2 are not required to file applications 
for the exclusion or exemption of that property. 

(3) After an owner of property entitled to exemption under G.S. 105-278.3, 
105-278.4, 105-278.5, 105-278.6, 105-278.7, or 105-278.8 or exclusion 
under G.S. 105-275(3), (7), (8), (12), (17) through (19), (21) or (39), G.S. 
105-277.1, or G.S. 105-278 has applied for exemption or exclusion and 
the exemption or exclusion has been approved, the owner is not 
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required to file an application in subsequent years except in the 
following circumstances: 
a. New or additional property is acquired or improvements are added 

or removed, necessitating a change in the valuation of the 
property; or i 

b. There is a change in the use of the property or the qualifications or 
eligibility of the taxpayer necessitating a review of the exemption 
or exclusion. 

(4) After an owner of property entitled to exclusion under G.S. 105-277.10 
has applied for the exclusion and the exclusion has been approved, the 
owner is not required to apply for the exclusion in subsequent years so 
long as the classified property, including classified property acquired 
after the application is approved, is used or held for use directly in 
manufacturing or processing as part of industrial machinery. 

(5) Upon a showing of good cause by the applicant for failure to make a 
timely application, an application for exemption or exclusion filed 
after the close of the listing period may be approved by the Depart- 
ment of Revenue, the board of equalization and review, the board of 
county commissioners, or the governing body of a municipality, as 
appropriate. An untimely application for exemption or exclusion 
approved under this subdivision applies only to property taxes levied 
by the county or municipality in the calendar year in which the 
untimely application is filed. 

(b) The Department of Revenue or the assessor to whom an application for 
exemption or exclusion is submitted shall review the application and either 
approve or deny the application. Approved applications shall be filed and made 
available to all taxing units in which the exempted or excluded property is 
situated. If the Department denies an application for exemption or exclusion, 
it shall notify the taxpayer, who may appeal the denial to the Property Tax 
Commission. 

If an assessor denies an application for exemption or exclusion, he shall 
notify the owner of his decision in time for him to appeal to the board of 
equalization and review and from the county board to the Property Tax 
Commission. If the notice of denial covers property located within a munici- 
pality, the assessor shall send a copy of the notice and a copy of the application 
to the governing body of the municipality. The municipal governing body shall 
then advise the owner whether it will adopt the decision of the county board or 
require the owner to file a separate appeal with the municipal governing body. 
In the event the owner is required to appeal to the municipal governing body 
and that body renders an adverse decision, the owner may appeal to the 
Property Tax Commission. Nothing in this section shall prevent the governing 
body of a municipality from denying an application which has been approved 
by the assessor or by the county board provided the owner’s rights to notice and 
hearing are not abridged. Applications handled separately by a municipality 
shall be filed in the office of the person designated by the governing body, or in 
the absence of such designation, in the office of the chief fiscal officer of the 
municipality. 

(c) When an owner of property that may be eligible for exemption or 
exclusion neither lists the property nor files an application for exemption or 
exclusion, the assessor or the Department of Revenue, as appropriate, shall 
proceed to discover the property. If, upon appeal, the owner demonstrates that 
the property meets the conditions for exemption or exclusion, the body hearing 
the appeal may approve the exemption or exclusion. Discovery of the property 
by the Department or the county shall automatically constitute a discovery by 
any taxing unit in which the property has a taxable situs. 
_ (d) The county assessor shall prepare and maintain a roster of all property 
in the county that is granted tax relief through classification or exemption. As 
to affected real and personal property, the roster shall set forth: 
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(1) The name of the owner of the property. 
(2) A brief description of the property. 
(3) A statement of the use to which the property is put. 
(4) A statement of the value of the property. 
(5) The total value of exempt property in the county and in each 

municipality therein. 
(e) A duplicate copy of the roster shall be forwarded to the Department of 

Revenue on or before November 1, 1974. In subsequent years, on or before 
November 1, a report shall be filed with the Department of Revenue showing 
all changes since the last report. (1973, c. 695, s. 8; c. 1252; 1981, c. 54, ss. 2, 
3; c. 86, s. 2; c. 915; 1985 (Reg. Sess., 1986), c. 982, s. 22; 1987, c. 45, s. 1; c. 295, 
ss. 5; 6;.c: 680, ss. 1-3; c. 813,.s. 13; 1989, c. 674, s. 2; c. 723; s. 2; 1991, c. 34, 
s. 1; 1991 (Reg. Sess., 1992), c. 975, s. 3; 1998, c. 459, s. 3; 1995, c. 41, s. 7; 1995 
(Reg. Sess., 1996), c. 646, s. 16; 1997-23, s. 4; 2000-140, s. 72(b).) 

Editor’s Note. — is timely if it is filed on or before November 15, 
Session Laws 1998-212, s. 29A.18(e), as 1998. 

amended by Session Laws 2000-20, s. 2, pro- Effect of Amendments. — 
vides in part that notwithstanding subsection Session Laws 2000-140, s. 72(b), effective 
(a) of this section, an application for the benefit July 21, 2000, inserted “or (42)” in subdivision 
provided in 105-278.6A for the 1998-99 tax year (a)(2) and deleted “or” preceding “(40).” 

ARTICLE 13. 

Standards for Appraisal and Assessment. 

§ 105-283. Uniform appraisal standards. 

CASE NOTES 

-. Use of Sales Price. — erty’s true value. In re Phoenix Ltd. Partner- 
Where sale was not between a willing buyer ship, 134 N.C. App. 474, 517 S.E.2d 903 (1999). 

and a willing seller, as contemplated by this Quoted in In re Allred, 351 N.C. 1, 519 
section, sales price was not indicative of prop- S.E.2d 52 (1999). 

§ 105-284. Uniform assessment standard. 

CASE NOTES 

Stated in In re Allred, 351 N.C. 1, 519 S.E.2d 
52 (1999). 

ARTICLE 14. 

Time for Listing and Appraising Property for Taxation. 

§ 105-286. Time for general reappraisal of real property. 

CASE NOTES 

A post-octennial valuation sale is not a _property’s tax valuation. In re Allred, 351 N.C. 
statutorily permissive basis for adjusting a 1, 519 S.E.2d 52 (1999). 
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§ 105-287. Changing appraised value of real property in 
years in which general reappraisal or horizon- 
tal adjustment is not made. 

CASE NOTES 

A post-octennial valuation sale is not a 
statutorily permissive basis for adjusting a 
property’s tax valuation. In re Allred, 351 N.C. 
1, 519 S.E.2d 52 (1999). 

State Tax Commission’s reliance upon 
an independent appraiser’s collateral de- 
termination of petitioners’ property value, 
without challenge or correlation to the county’s 
schedules of value or the application of those 
schedules to the property, was in violation of 
the statutory requirement of this section that 
any permissible increase or decrease in the 
appraised value of real property be calculated 
using the schedules and standards established 

by the county. In re Allred, 351 N.C. 1, 519 
S.E.2d 52 (1999). 
No Revaluation After Transfer. — The 

Property Tax Commission was without statu- 
tory authority to revalue a piece of land after 
the owners/tax payers gave a part of it toa 
third party. Although the division of the 1.91 
acre tract into two tracts and the conveyance of 
one of the tracts “directly affected” the property, 
the division and transfer was within the sole 
authority of the taxpayers and, therefore, not a 
“factor” within the meaning of this section. In 
re Corbett, — N.C. App. —, 530 S.E.2d 90, 2000 
N.C. App. LEXIS 617 (2000). 

ARTICLE 15. 

Duties of Department and Property Tax Commission as to 
Assessments. 

§ 105-288. Property Tax Commission. 

(a) Creation and Membership. — The Property Tax Commission is created. 
It consists of five members, three of whom are appointed by the Governor and 
two of whom are appointed by the General Assemble Of the two appointments 
by the General Assembly, one shall be made upon the recommendation of the 
Speaker of the House of Representatives and the other shall be made upon the 
recommendation of the President Pro Tempore of the Senate. The terms of the 
members appointed by the Governor and of the member appointed upon the 
recommendation of the President Pro Tempore of the Senate are for four years. 
Of the members appointed for four-year terms, two expire on June 30 of each 
odd-numbered year. The term of the member appointed upon the recommen- 
dation of the Speaker of the House of Representatives is for two years and it 
expires on June 30 of each odd-numbered year. The General Assembly shall 
make its appointments in accordance with G.S. 120-121 and shall fill a vacancy 
in accordance with G.S. 120-122. A vacancy occurs on the Commission when a 
member resigns, is removed, or dies. The person appointed to fill a vacancy 
shall serve for the balance of the see ren term. The Governor may remove 
any member for misfeasance, malfeasance, or nonfeasance. 
The Commission shall have a chair and a vice-chair. The Governor shall 

designate one of the Commission members as the chair, to serve at the pleasure 
of the Governor. The members of the Commission shall elect a vice-chair from 
among its membership. The vice-chair serves until the member’s regularly 
appointed term expires. 

b) Duties. — The Property Tax Commission constitutes the State Board of 
Equalization and Review for the valuation and taxation of property in the 
State. It shall hear appeals from the appraisal and assessment of the property 
of public service companies as defined in G.S. 105-333. The Commission may 
adopt rules needed to fulfill its duties. 

(c) Oath. — Each member of the Property Tax Commission, as the appointed 
holder of an office, shall take the oath required by Article VI, § 7 of the North 
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Carolina Constitution with the following phrase added to it: “that I will not 
allow my actions as a member of the Property Tax Commission to be influenced 
by personal or political friendships or obligations,”. 

(d) Expenses. — The members of the Property Tax Commission shall receive 
travel and subsistence expenses in accordance with G.S. 138-5 and a salary of 
two hundred dollars ($200.00) a day when hearing cases, meeting to decide 
cases, and attending training or continuing education classes on property 
taxes or judicial procedure. The Secretary of Revenue shall supply all the 
clerical and other services required by the Commission. All expenses of the 
Commission and the Department of Revenue in performing the duties enu- 
merated in this Article shall be paid as provided in G.S. 105-501. 

(e) Meetings. — The Property Tax Commission shall meet at least once in 
each quarter and may hold special meetings at any time and place within the 
State at the call of the Chair or upon the written request of at least three 
members. At least 15 days’ notice shall be given to each member with respect 
to each special meeting. A majority of the Commission members constitutes a 
quorum for the transaction of business. (1939, c. 310, ss. 200, 201; 1941, c. 327, 
s. 6; 1947, c. 184; 1961, c. 547, s. 1; 1967, c. 1196, ss. 1, 2; 1971, c. 806, s. 1; 19738, 
c. 476, s. 193; 1991, c. 110, s. 1; 1991 (Reg. Sess., 1992), c. 1007, s. 20; c. 1016, 
s. 2; 1995, c. 41, s. 5; 2000-67, s. 7.11.) 

Editor’s Note. — 
Session Laws 2000-67, s. 1.1, provides: “This 

act shall be known as ‘The Current Operations 
and Capital Improvements Appropriations Act 
of 2000’.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Effect of Amendments. — Session Laws 
2000-67, s. 7.11, effective July 1, 2000, substi- 
tuted “cases, meeting to decide cases, and at- 
tending training or continuing education 
classes on property taxes or judicial procedure” 
in subsection (d). 

§ 105-290. Appeals to Property Tax Commission. 

CASE NOTES 

Limits on Commission’s Powers. — State 
Property Tax Commission’s authority to issue 
an order reducing, increasing or confirming the 
valuation or valuations appealed, or listing or 
removing from the tax lists the property which 

has been appealed, is subject to the same stat- 
utory parameters as assessors, county boards 
and county commissioners. In re Allred, 351 
N.C. 1, 519 S.E.2d 52 (1999). 

ARTICLE 19. 

Administration of Real and Personal Property Appraisal. 

§ 105-317. Appraisal of real property; adoption of sched- 
ules, standards, and rules. 

CASE NOTES 

Bankruptcy Stigma as Appraisal Factor. 
— Taxpayer’s contention that expert witness 
ignored the impact of bankruptcy stigma in 

valuing a property held without merit. In re 
Phoenix Ltd. Partnership, 134 N.C. App. 474, 
517 S.E.2d 903 (1999). 
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ARTICLE 21. 

Review and Appeals of Listings and Valuations. 

§ 105-322. County board of equalization and review. 

Local Modification. — Cabarrus: 2000-92, 
s. 1; Lincoln: 2000-40. For additional local mod- 
ifications to this section, see the main volume. 

CASE NOTES 

Limits on Commission’s Powers. — State 
Property Tax Commission’s authority to issue 
an order reducing, increasing or confirming the 
valuation or valuations appealed, or listing or 
removing from the tax lists the property which 
has been appealed, is subject to the same stat- 
utory parameters as assessors, county boards 
and county commissioners. In re Allred, 351 
N.C. 1, 519 S.E.2d 52 (1999). 
Standing to Appeal. — Where taxpayer 

corporation was undervalued, with the result 
that other property owners in the county would 
bear a disproportionate share of the tax bur- 
den, taxpayer was adversely affected by the 
alleged undervaluation of the corporation’s 
property and had standing to appeal to the 
county for a revaluation of the corporate prop- 
erty. North Carolina Property Tax Comm’n, — 
N.C. App. —, 525 S.E.2d 196, 2000 N.C. App. 
LEXIS 64 (2000), cert. denied, 351 N.C. 473, — 

complained that the property of a real estate S.E.2d — (2000). 

ARTICLE 22. 

Listing, Appraising, and Assessing by Cities and Towns. 

§ 105-327. Appraisal and assessment of property subject 
to city and town taxation. 

CASE NOTES 

Cited in North Carolina Property Tax N.C. App. LEXIS 64 (2000), cert. denied, 351 
Comm’n, — N.C. App. —, 525 S.E.2d 196, 2000 N.C. 473, — S.E.2d — (2000). 

ARTICLE 22A. 

Motor Vehicles. 

§ 105-330.1. Classification of motor vehicles. 

_ (a) Classification. — All motor vehicles other than the motor vehicles listed 
in subsection (b) of this section are designated a special class of property under 
authority of Article V, Sec. 2(2) of the North Carolina Constitution. Classified 
motor vehicles shall be listed and assessed as provided in this Article and taxes 
on classified motor vehicles shall be collected as provided in this Article. 

(b) Exceptions. — The following motor vehicles are not classified under 
subsection (a) of this section: 

(1) Motor vehicles exempt from registration pursuant to G.S. 20-51. 
(2) Manufactured homes, mobile classrooms, and mobile offices. 
(3) Semitrailers or trailers registered on a multiyear basis. 
(4) Motor vehicles owned or leased by a public service company and 

appraised under G.S. 105-335. 
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(5) Repealed by Session Laws 2000, c. 140, s. 75(a), effective July 1, 2000. 
(1991, c. 624, s. 1; 1991 (Reg. Sess., 1992), c. 961, s. 3; 1993, c. 485, s. 
18; c. 543, s. 4; 1993 (Reg. Sess., 1994), c. 745, s. 1; 2000-140, s. 75(a).) 

Effect of Amendments. — Session Laws 
2000-140, s. 75(a), effective July 1, 2000, re- 

pealed subdivision (b)(5), which read “U-drive- 

it? passenger vehicles registered under G.S. 
20-87(2).” 

ARTICLE 24. 

Review and Enforcement of Orders. 

§ 105-345.2. Record on appeal; extent of review. 

CASE NOTES 

The Commission’s findings of fact were 
supported by competent, material, and sub- 
stantial evidence that the property of the fam- 
ily corporation was not actively engaged in the 
commercial growing of trees under a sound 
management program, and therefore, not eligi- 
ble for taxation at present-use value. North 
Carolina Property Tax Comm’n, — N.C. App. 
—, 525 S.E.2d 196, 2000 N.C. App. LEXIS 64 
(2000), cert. denied, 351 N.C. 473, — S.E.2d — 
(2000). 

Applied in In re Allred, 351 N.C. 1, 519 
S.E.2d 52 (1999); In re Southeastern Baptist 
Theological Seminary, Inc., 185 N.C. App. 247, 
520 S.E.2d 302 (1999); In re Corbett, — N.C. 
App. —, 530 S.E.2d 90, 2000 N.C. App. LEXIS 
617 (2000). 

Cited in In re Phoenix Ltd. Partnership, 134 
N.C. App. 474, 517 S.E.2d 903 (1999). 

ARTICLE 26. 

Collection and Foreclosure of Taxes. 

§ 105-349. Appointment, term, qualifications, and bond of 
tax collectors and deputies. 

Local Modification. — Town of Laurel 
Park: 2000-8, s. 1. For additional local modifi- 
cations to this section, see the main volume. 

OPINIONS OF ATTORNEY GENERAL 

For a discussion of the proper authority 
and procedures for appointing an interim 
county tax collector, see opinion of Attorney 

General to The Honorable Charles Beall, North 
Carolina House of Representatives, 1998 
N.C.A.G. 35 (8/5/98). 

§ 105-355. Creation of tax lien; date as of which lien at- 
taches. 

CASE NOTES 

Stated in City of Durham v. Hicks, 135 N.C. 
App. 699, 522 S.E.2d 583 (1999). 
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§ 105-356. Priority of tax liens. 

CASE NOTES 

Tax Liens Take Priority Over Estate Ad- 
ministration Costs. — The conflict between 
§ 28A-19-6 and this section was resolved in 
favor of city and county who sought to recover 
back taxes and interest through a foreclosure 
proceeding on property, although a guardian ad 
litem and public administrator, who had ad- 

asserted that such foreclosure would cause the 
tax lien to take precedence over the costs of 
estate administration in violation of § 28A- 

19-6 and would result in inequity should the 
sale fail to render sufficient funds to cover both 
taxes and costs. City of Durham v. Hicks, 135 
N.C. App. 699, 522 S.E.2d 583 (1999). 

vanced funds to administrate the properties, 

§ 105-360. Due date; interest for nonpayment of taxes; 
discounts for prepayment. 

additional local modifications to this section, 
see the main volume. 

Local Modification. — Town of Midland: 
(for fiscal year 2000-2001, contingent on pas- 
sage of local referendum) 2000-91, s. 2. For 

§ 105-367. Procedure for levy. 

c. 318, as amended by Session Laws 1998, c. 
428, should be deleted. 

Local Modification. — By virtue of Session 
Laws 2000-103, s. 6, the local modifications for 
the Town of Banner Elk by Session Laws 1989, 

§ 105-368. Procedure for attachment and garnishment. 

c. 318, as amended by Session Laws 1993, c. 
428, should be deleted. 

Local Modification. — By virtue of Session 
Laws 2000-1038, s. 6, the local modifications for 
the Town of Banner Elk by Session Laws 1989, 

§ 105-369. Advertisement of tax liens on real property for 
failure to pay taxes. 

(a) Report of Unpaid Taxes That Are Liens on Real Property. — In February 
of each year, the tax collector must report to the governing body the total 
amount of unpaid taxes for the current fiscal year that are liens on real 
property. A county tax collector’s report is due the first Monday in February, 
and a municipal tax collector’s report is due the second Monday in February. 
Upon receipt of the report, the governing body must order the tax collector to 
advertise the tax liens. For purposes of this section, district taxes collected by 
county tax collectors shall be regarded as county taxes and district taxes 
collected by municipal tax collectors shall be regarded as municipal taxes. 

(b) Repealed by Session Laws 1983 (Regular Session, 1984), c. 1013. 
(b1) Notice to Owner. — After the governing body orders the tax collector to 

advertise the tax liens, the tax collector must send a notice to the listing owner 
and to the record owner of each affected parcel of property, as determined as of 
December 31 of the fiscal year for which the taxes are due. The notice must be 
sent to each owner’s last known address by first-class mail at least 30 days 
before the date the advertisement is to be published. The notice must state the 
principal amount of unpaid taxes that are a lien on the parcel to be advertised 
and inform the owner that the names of the listing owner and the record owner 
will appear in a newspaper advertisement of delinquent taxes if the taxes are 
not paid before the publication date. Failure to mail the notice required by this 
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section to the correct listing owner or record owner does not affect the validity 
of the tax lien or of any foreclosure action. 

(c) Time and Contents of Advertisement. — A tax collector’s failure to 
comply with this subsection does not affect the validity of the taxes or tax liens. 
The county tax collector shall advertise county tax liens by posting a notice of 
the liens at the county courthouse and by publishing each lien at least one time 
in one or more newspapers having general circulation in the taxing unit. The 
municipal tax collector shall advertise municipal tax liens by posting a notice 
of the liens at the city or town hall and by publishing each lien at least one time 
in one or more newspapers having general circulation in the taxing unit. 
Advertisements of tax liens shall be made during the period March 1 through 
June 30. The costs of newspaper advertising shall be paid by the taxing unit. 
If the taxes of two or more taxing units are collected by the same tax collector, 
the tax liens of each unit shall be advertised separately unless, under the 
provisions of a special act or contractual agreement between the taxing units, 
joint advertisement is permitted. 

The posted notice and newspaper advertisement shall set forth the following 
information: 

(1) In the case of property that the listing owner has not transferred after 
January 1 preceding the fiscal year for which the tax liens are 
advertised, the name of each person to whom is listed real property on 
which the taxing unit has a lien for unpaid taxes, in alphabetical 
order. 

(la) In the case of property that the listing owner has transferred after 
January 1 preceding the fiscal year for which the tax liens are 
advertised, the name of the record owner as of December 31 of each 
parcel on which the taxing unit has a lien for unpaid taxes, in 
alphabetical order, followed by a notation that the property was 
transferred to the record owner and a notation of the name of the 
listing owner. 

(1b) After the information required by subdivision (1) or (la) of this 
subsection for each parcel, a brief description of each parcel of land to 
which a lien has attached and a statement of the principal amount of 
the taxes constituting a lien against the parcel. 

(2) Astatement that the amounts advertised will be increased by interest 
and costs and that the omission of interest and costs from the amounts 
advertised will not constitute waiver of the taxing unit’s claim for 
those items. 

(3) In the event the list of tax liens has been divided for purposes of 
advertisement in more than one newspaper, a statement of the names 
of all newspapers in which advertisements will appear and the dates 
on which they will be published. 

(4) A statement that the taxing unit may foreclose the tax liens and sell 
the real property subject to the liens in satisfaction of its claim for 
axes. 

(d) Costs. — Each parcel of real property advertised pursuant to this section 
shall be assessed an advertising fee to cover the actual cost of the advertise- 
ment. Actual advertising costs per parcel shall be determined by the tax 
collector on any reasonable basis. Advertising costs assessed pursuant to this 
subsection are taxes. 

(e) Payments during Advertising Period. — At any time during the adver- 
tisement period, any parcel may be withdrawn from the list by payment of the 
taxes plus interest that has accrued to the time of payment and a proportionate 
part of the advertising fee to be determined by the tax collector. Thereafter, the 
tax collector shall delete that parcel from any subsequent advertisement, but 
the tax collector is not liable for failure to make the deletion. 
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(f) Listing and Advertising in Wrong Name. — No tax lien is void because 
the real property to which the lien attached was listed or advertised in the 
name of a person other than the person in whose name the property should 
have been listed for taxation if the property was in other respects correctly 
described on the abstract or in the advertisement. 

(g) Wrongful Advertisement. — Any tax collector or deputy tax collector who 
willfully advertises any tax lien knowing that the property is not subject to 
taxation or that the taxes advertised have been paid is guilty of a Class 3 
misdemeanor, and shall be required to pay the injured party all damages 
sustained in consequence. (1939, c. 310, s. 1715; 1955, c. 993; 1971, c. 806, s. 1; 
1983, c. 808, s. 1; 1983 (Reg. Sess., 1984), c. 1013; 1993, c. 539, s. 725; 1994, Ex. 
Sess., c. 24, s. 14(c); 1999-439, s. 1; 2000-140, s. 73.) 

Effect of Amendments. — names of the listing owner and the record 
Session Laws 2000-140, s. 73, effective Jan- owner” for “listing owner that his or her name” 

uary 1, 2001, substituted “owner that the in subsection (bl). 

§ 105-374. Foreclosure of tax lien by action in nature of 
action to foreclose a mortgage. 

Local Modification. — By virtue of Session cc. 318, as amended by Session Laws 1993, c. 
Laws 2000-103, s. 6, the local modifications for 428, should be deleted. 
the Town of Banner Elk by Session Laws 1989, 

CASE NOTES 

I. General Consideration. 

I. GENERAL CONSIDERATION. 

Applied in City of Durham v. Hicks, 135 
N.C. App. 699, 522 S.E.2d 583 (1999). 

§ 105-375. In rem method of foreclosure. 

Local Modification. — By virtue of Session _c. 318, as amended by Session Laws 1993, c. 
Laws 2000-103, s. 6, the local modifications for 428, should be deleted. 
the Town of Banner Elk by Session Laws 1989, 

ARTICLE 27, 

Refunds and Remedies. 

§ 105-379. Restriction on use of injunction and claim and 
delivery. 

CASE NOTES 

Quoted in City of Durham v. Hicks, 135 N.C. 
App. 699, 522 S.E.2d 583 (1999). 
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ARTICLE 28. 

Special Duties to Pay Taxes. 

§ 105-383. Fiduciaries to pay taxes. 

CASE NOTES 

Applied in City of Durham v. Hicks, 135 
N.C. App. 699, 522 S.E.2d 583 (1999). 

SUBCHAPTER V. MOTOR FUEL TAXES. 

ARTICLE 36B. 

Tax on Carriers Using Fuel Purchased Outside State. 

§ 105-449.37. Definitions; tax liability. 

(a) Definitions. — The following definitions apply in this Article: 
(1) Motor carrier. — A person who operates or causes to be operated on 

any highway in this State a motor vehicle that is a qualified motor 
vehicle under the International Fuel Tax Agreement. The term does 
not include the United States, the State, or a political subdivision of 
the State. 

(la) Motor vehicle. — A motor vehicle as defined in G.S. 105-164.3 other 
than special mobile equipment as defined in G.S. 105-164.3. 

(2) Operations. — Operations of all motor vehicles described in subdivi- 
sion (1), whether loaded or empty and whether or not operated for 
compensation. | 

(2a) Person. — Defined in G.S. 105-228.90. 
(3) Secretary. — The Secretary of Revenue. 

(b) Liability. — A motor carrier who operates on one or more days of a 
reporting period is liable for the tax imposed by this Article for that reporting 
period and is entitled to the credits allowed for that reporting period. (1955, c. 
S2afeinttnLo 1o,.c. 4/6,,.8.. 1935; 1983, c, 713, '8..55;, 1989, ic... 7,.s._1; 1991, c. 182, 
s. 2; c. 487, s. 2; 1991 (Reg. Sess., 1992), c. 918, s. 8; 1993, c. 354, s. 28; 
1999-337, s. 36; 2000-140, s. 74.) 

Effect of Amendments. — 105-164.3(8c)” and “G.S. 105-164.3” for “G.S. 
Session Laws 2000-140, s. 74, effective July 105-164.3(16b)” in subdivision (a)(1a). 

21, 2000, substituted “G.S. 105-164.3” for “G.S. 

§ 105-449.44. How to determine the amount of fuel used in 
the State; presumption of amount used. 

(a) Calculation. — The amount of motor fuel or alternative fuel a motor 
carrier uses in its operations in this State for a reporting period is the ratio of 
the number of miles the motor carrier travels in this State during that period 
to the total number of miles the motor carrier travels inside and outside this 
State during that period, multiplied by the total amount of fuel the motor 
carrier uses in its operations inside and outside the State during that period. 

(b) Presumption. — The Secretary must check reports filed under this 
Article against the weigh station records and other records of the Division of 
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Motor Vehicles of the Department of Transportation concerning motor carriers 
to determine if motor carriers that are operating in this State are filing the 
reports required by this Article. The Department may assess a motor carrier 
for the amount payable based on the presumed mileage. A motor carrier that 
does either of the following for a quarter is presumed to have traveled in this 
State during that quarter the number of miles equal to 10 trips of 450 miles 
each for each of the motor carrier’s vehicles: 

(1) Fails to file a report for the quarter and the records of the Division 
indicate the carrier operated in this State during the quarter. 

(2) Files a report for the quarter that, based on the records of the Division, 
understates by at least twenty-five percent (25%) the carrier’s mileage 
in this State for the quarter. 

(c) Vehicles. — The number of vehicles of a motor carrier that is registered 
under this Article is the number of identification markers issued to the carrier. 
The number of vehicles of a carrier that is not registered under this Article is 
the number of vehicles registered by the motor carrier in the carrier’s base 
state under the International Registration Plan. (1955, c. 823, s. 8; 1995, c. 390, 
s. 35; 1999-337, s. 39; 2000-173, s. 12.) 

Effect of Amendments. — 
Session Laws 2000-173, s. 12, effective Au- 

gust 2, 2000, substituted “a motor carrier uses” 
for “a motor carrier carries” in subsection (a); in 
subsection (b), substituted “must” for “shall” in 
the first sentence and inserted the second sen- 
tence; designated the former last paragraph in 

subsection (b) as present subsection (c); and in 
subsection (c), inserted the subsection catchline 
“Vehicles” and deleted the former last sentence, 
which read “The Department shall assess a 
motor carrier for the amount payable based on 
the presumed mileage.” 

ARTICLE 36C. 

Gasoline, Diesel, and Blends. 

Part 1. General Provisions. 

§ 105-449.60. Definitions. 

The following definitions apply in this Article: 
(1) Blended fuel. — A mixture composed of gasoline or diesel fuel and 

another liquid, other than a de minimus amount of a product such as 
carburetor detergent or oxidation inhibitor, that can be used as a fuel 
in a highway vehicle. 

(2) Blender. — A person who produces blended fuel outside the terminal 
transfer system. 

(3) Bulk-end user. — A person who maintains storage facilities for motor 
ore and uses part or all of the stored fuel to operate a highway 
vehicle. 

(4) Bulk plant. — A motor fuel storage and distribution facility that is not 
a terminal and from which motor fuel may be removed at a rack. 

(5) Code. — Defined in G.S. 105-228.90. 
(6) Destination state. — The state, territory, or foreign country to which 

motor fuel is directed for delivery into a storage facility, a receptacle, 
a container, or a type of transportation equipment for the purpose of 
resale or use. 

(7) Diesel fuel. — Any liquid, other than gasoline, that is suitable for use 
as a fuel in a diesel-powered highway vehicle. The term includes 
kerosene. The term does not include jet fuel sold to a buyer who is 
certified to purchase jet fuel under the Code. 
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(8) Distributor. — A person who acquires motor fuel from a supplier or 
from another distributor for subsequent sale. 

(9) Dyed diesel fuel. — Diesel fuel that meets the dyeing and marking 
requirements of § 4082 of the Code. 

(10) Elective supplier. — A supplier that is required to be licensed in this 
State and that elects to collect the excise tax due this State on motor 
fuel that is removed by the supplier at a terminal located in another 
state and has this State as its destination state. 

(11) Export. — To obtain motor fuel in this State for sale or other 
distribution in another state. In applying this definition, motor fuel 
delivered out-of-state by or for the seller constitutes an export by the 
seller and motor fuel delivered out-of-state by or for the purchaser 
constitutes an export by the purchaser. 

(12) Fuel alcohol. — Methanol or fuel grade ethanol. 
(13) Fuel alcohol provider. — A person who does any of the following: 

a. Produces fuel alcohol. 
b. Imports fuel alcohol outside the terminal transfer system by means 

of a marine vessel, a transport truck, or a railroad tank car. 
(14) Gasohol. — A blended fuel composed of gasoline and fuel grade 

ethanol. 
(15) Gasoline. — Any of the following: 

a. All products that are commonly or commercially known or sold as 
gasoline and are suitable for use as a fuel in a highway vehicle, 

other than products that have an American Society for Testing 
Materials octane number of less than 75 as determined by the 
motor method. 

b. A petroleum product component of gasoline, such as naptha, 
reformate, or toluene. 

c. Gasohol. 
d. Fuel grade ethanol. 
The term does not include aviation gasoline sold for use in an aircraft 
motor. “Aviation gasoline” is gasoline that is designed for use in an 
ee motor and is not adapted for use in an ordinary highway 
vehicle. 

(16) Gross gallons. — The total amount of motor fuel measured in gallons, 
exclusive of any temperature, pressure, or other adjustments. 

(17) Highway. — Defined in G.S. 20-4.01(13). 
(18) Highway vehicle. — A self-propelled vehicle that is designed for use 

on a highway. 
(19) Import. — To bring motor fuel into this State by any means of 

conveyance other than in the fuel supply tank of a highway vehicle. In 
applying this definition, motor fuel delivered into this State from 
out-of-state by or for the seller constitutes an import by the seller, and 
motor fuel delivered into this State from out-of-state by or for the 
purchaser constitutes an import by the purchaser. 

(19a) In-State-only supplier. — Either of the following: 
a. Asupplier that is required to have a license and elects not to collect 

the excise tax due this State on motor fuel that is removed by the 
supplier at a terminal located in another state and has this State 
as its destination state. 

b. A supplier that does business only in this State. 
(20) Motor fuel. — Gasoline, diesel fuel, and blended fuel. 
(21) Motor fuel rate. — The rate of tax set in G.S. 105-449.80. 
(22) Motor fuel transporter. — A person who transports motor fuel outside 

the terminal transfer system by means of a transport truck, a railroad 
tank car, or a marine vessel. 
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(23) Net gallons. — The amount of motor fuel measured in gallons when 
corrected to a temperature of 60 degrees Fahrenheit and a pressure of 
14 Ao pounds per square inch. 

(24) Permissive supplier. — An out-of-state supplier that elects, but is not 
required, to have a supplier’s license under this Article. 

(25) Person. — Defined in G.S. 105-228.90. 
(26) Position holder. — The person who holds the inventory position in 

motor fuel in a terminal, as reflected on the records of the terminal 
operator. A person holds the inventory position in motor fuel when 
that person has a contract with the terminal operator for the use of 
storage facilities and terminaling services for fuel at the terminal. The 
term includes a terminal operator who owns fuel in the terminal. 

(27) Rack. — A mechanism for delivering motor fuel from a refinery, a 
terminal, or a bulk plant into a transport truck, a railroad tank car, or 
another means of transfer that is outside the terminal transfer 
system. 

(28) RE OyED — A physical transfer other than by evaporation, loss, or 
destruction. A physical transfer to a transport truck or another means 
of conveyance outside the terminal transfer system is complete upon 
delivery into the means of conveyance. 

(29) Retailer. — A person who maintains storage facilities for motor fuel 
and who sells the fuel at retail or dispenses the fuel at a retail 
location. 

(30) Secretary. — Defined in G.S. 105-228.90. 
(31) Supplier. — Any of the following: 

a. A position holder or a person who receives motor fuel pursuant to 
a two-party exchange. 

b. A fuel alcohol provider. 
(32) System transfer. — Either of the following: 

a. A transfer of motor fuel within the terminal transfer system. 
b. A rere by transport truck or railroad tank car, of fuel grade 

ethanol. 
(33) Tank wagon. — A truck that is not a transport truck and has multiple 

compartments designed or used to carry motor fuel. 
(33a) Tax. — An inspection or other excise tax on motor fuel and any other 

fee or charge imposed on motor fuel on a per-gallon basis. 
(34) Terminal. — A motor fuel storage and distribution facility that has 

been assigned a terminal control number by the Internal Revenue 
Service, is supplied by pipeline or marine vessel, and from which 
motor fuel may be removed at a rack. 

(35) Terminal operator. — A person who owns, operates, or otherwise 
controls a terminal. 

(36) Terminal transfer system. — The motor fuel distribution system 
consisting of refineries, pipelines, marine vessels, and terminals. The 
term has the same meaning as “bulk transfer/terminal system” under 
26 C.F.R. § 48.4081-1. 

(37) Transmix. — Hither of the following: 
a. The buffer or interface between two different products in a pipeline 

shipment. 
b. A mix of two different products within a refinery or terminal that 

results in an off-grade mixture. 
(38) Transport truck. — A semitrailer combination rig designed or used to 

transport loads of motor fuel over a highway. 
(39) Trustee. — A person who is licensed as a supplier, an elective 

supplier, or a permissive supplier and who receives tax payments from 
and on behalf of a licensed distributor. 
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(40) Two-party exchange. — A transaction in which motor fuel is trans- 
ferred from one licensed supplier to another licensed supplier pursu- 
ant to an exchange agreement under which the supplier that is the 
position holder agrees to deliver motor fuel to the other supplier or the 
other supplier’s customer at the rack of the terminal at which the 
delivering supplier is the position holder. 

(41) User. — A person who owns or operates a licensed highway vehicle 
that has a registered gross vehicle weight of at last 10,001 pounds and 
who does not maintain storage facilities for motor fuel. (1995, c. 390, 
s. 3; 1995 (Reg. Sess., 1996), c. 647, ss. 1, 2; 1998-146, s. 3; 2000-173, 
ss. 13(a), 14(a).) 

Effect of Amendments. — 
Session Laws 2000-173, s. 18(a), effective 

July 1, 2000, substituted “exchange” for “trans- 
action” in subdivision (31)a.; and in subdivision 
(40), substituted “exchange” for “transaction” 
and substituted “from one licensed supplier ... 
the position holder agrees” for “between two 
licensed suppliers as the motor fuel crosses the 

agreement or a sale between the suppliers that 
requires the supplier that is the position hold- 
er.” 

Session Laws 2000-173, s. 14(a), effective 
August 2, 2000, inserted “that has a registered 
gross vehicle weight of at last 10,001 pounds 
and who” and deleted “and” thereafter in sub- 
division (41). 

terminal rack as the result of an exchange 

Part 2. Licensing. 

§ 105-449.68. Restrictions on who can get a license as a 
distributor. 

A bulk-end user of motor fuel may not be licensed as a distributor unless the 
bulk-end user also acquires motor fuel from a supplier or from another 
distributor for subsequent sale. This restriction does not apply to a bulk-end 
user that was licensed as a distributor on January 1, 1996. If a distributor 
license held by a bulk-end user on January 1, 1996, is subsequently cancelled, 
the bulk-end user is subject to the restriction set in this section. (1995, c. 390, 
s. 3; 2000-173, s. 14.(b).) 

Effect of Amendments. — Session Laws 
2000-173, s. 14(b), effective August 2, 2000, 
inserted the first instance of “bulk-end.” 

Part 3. Tax and Liability. 

§ 105-449.88. Exemptions from the excise tax. 

The excise tax on motor fuel does not apply to the following: 
(1) Motor fuel removed, by transport truck or another means of transfer 

outside the terminal transfer system, from a terminal for export, if the 
motor fuel is removed by a licensed distributor or a licensed exporter 
and the supplier of the motor fuel collects tax on it at the rate of the 
motor fuel’s destination state. 

(la) Motor fuel removed by transport truck from a terminal for export if 
the motor fuel is removed by a licensed distributor or licensed 
exporter, the supplier that is the position holder for the motor fuel 
sells the motor fuel to another supplier as the motor fuel crosses the 
terminal rack, the purchasing supplier or its customer receives the 
motor fuel at the terminal rack for export, and the supplier that is the 
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position holder collects tax on the motor fuel at the rate of the motor 
fuel’s destination state. 

(2) Motor fuel sold to the federal government for its use. 
(3) Motor fuel sold to the State for its use. 
(4) Motor fuel sold to a local board of education for use in the public school 

system. 
(5) Diesel that is kerosene and is sold to an airport. 
(6) Motor fuel sold to a charter school for use for charter school purposes. 

(1995, c. 390, s. 3; 1995 (Reg. Sess., 1996), c. 647, ss. 20, 21; 1998-98, 
s. 28; 1998-146, s. 6; 2000-72, s. 2; 2000-173, ss. 13(b), 15.) 

Effect of Amendments. — Session Laws 2000-173, s. 15, effective Au- 
Session Laws 2000-72, s. 2, effective October gust 2, 2000, inserted “the motor fuel is re- 

1, 2000, added subdivision (6). moved by a licensed distributor or a licensed 
Session Laws 2000-173, s. 13(b), effective exporter and” in subdivision (1). 

July 1, 2000, added subdivision (1a). 

Part 4. Payment and Reporting. 

§ 105-449.97. Deductions and discounts allowed a supplier 
when filing a return. 

(a) Taxes Not Remitted. — When a supplier files a return, the supplier may 
deduct from the amount of tax payable with the return the amount of tax any 
of the following license holders owes the supplier but failed to remit to the 
supplier: 

(1) A licensed distributor. 
(2) A licensed importer that removed the motor fuel on which the tax is 

due from a terminal of an elective or a permissive supplier. 
(3) Repealed by Session Laws 1995, c. 647, s. 32. 

A supplier is not liable for tax a license holder listed in this subsection owes 
the supplier but fails to pay. If a listed license holder pays tax owed to a 
supplier after the supplier deducts the amount on a return, the supplier must 
promptly remit the payment to the Secretary. 

(b) Administrative Discount. — A supplier that files a timely return and 
sends a timely payment may deduct from the amount of tax payable with the 
return an administrative discount of one-tenth of one percent (0.1%) of the 
amount of tax payable to this State as the trustee, not to exceed eight thousand 
dollars ($8,000) a month. The discount covers expenses incurred in collecting 
taxes on motor fuel. 

(c) Percentage Discount. — A supplier that sells motor fuel directly to an 
unlicensed distributor or to the bulk-end user, the retailer, or the user of the 
fuel may take the same percentage discount on the fuel that a licensed 
distributor may take under G.S. 105-449.93(b) when making deferred pay- 
ments of tax to the supplier. 

(d) Taxes Paid on Exempt Retail Sales. — When filing a return, a supplier 
that issues or authorizes the issuance of an exempt card or an exempt access 
code to a person that enables the person to buy motor fuel at retail without 
paying tax on the fuel may deduct the amount of excise tax imposed on fuel 
purchased with the exempt retail card or code. The amount of excise tax 
imposed on fuel purchased at retail with an exempt retail card or code is the 
amount that was imposed on the fuel when it was delivered to the retailer of 
the fuel. (1995, c. 390, s. 3; 1995 (Reg. Sess., 1996), c. 647, ss. 31, 32; 1997-60, 
s. 15; 1999-438, s. 23; 2000-173, s. 14(c).) 
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Effect of Amendments. — August 2, 2000, inserted “the” preceding “user” 
Session Laws 2000-173, s. 14(c), effective in subsection (c). 

Part 5. Refunds. 

§ 105-449.105. Refunds upon application for tax paid on 
exempt fuel, lost fuel, and fuel unsalable for 
highway use. 

(a) Exempt Fuel. — A person may obtain a refund of tax paid by the person 
on motor fuel sold to a governmental unit whose use of motor fuel is exempt 
from the motor fuel excise tax. A governmental unit whose use of motor fuel is 
exempt from the motor fuel excise tax may obtain a refund of tax paid by it on 
motor fuel. A person may obtain a refund of tax paid by the person on exported 
fuel, including fuel whose shipping document shows this State as the destina- 
tion state but was diverted to another state in accordance with the diversion 
procedures established by the Secretary. 

(b) Lost Fuel. — A supplier, an importer, or a distributor that loses tax-paid 
motor fuel due to damage to a conveyance transporting the motor fuel, fire, a 
natural disaster, an act of war, or an accident may obtain a refund for the tax 
paid on the fuel. 

(c) Accidental Mixes. — A person that accidentally combines any of the 
following may obtain a refund for the amount of tax paid on the fuel: 

(1) Dyed diesel fuel with tax-paid motor fuel. 
(2) Gasoline with diesel fuel. 
(3) Undyed diesel fuel with dyed kerosene. 

(d) Repealed by Session Laws 1998-98, s. 29, effective August 14, 1998. 
(e) Refund Amount. — The amount of a refund allowed under this section is 

the amount of excise tax paid, less the amount of any discount allowed on the 
fuel under G.S. 105-449.93. (1995, c. 390, s. 3; c. 523, ss. 32.1, 32.2; 1995 (Reg. 
a al c. 647, s. 38; 1997-6, s. 12; 1997-60, s. 17; 1998-98, s. 29; 2000-178, 
s. 16. 

Effect of Amendments. — for highway use” for “fuel unsalable for high- 
Session Laws 2000-173, s. 16, effective Au- way use, and undyed diesel fuel used in boats” 

gust 2, 2000, substituted “and fuel unsalable in the catchline. 

§ 105-449.105A. Monthly refunds for kerosene. 

(a) Refund. — A distributor who sells kerosene to any of the following may 
obtain a refund for the excise tax the distributor paid on the kerosene, less the 
amount of any discount allowed on the kerosene under G.S. 105-449.93: 

(1) The end user of the kerosene, if the distributor dispenses the kerosene 
into a storage facility of the end user that contains fuel used only for 
heating. 

(2) Aretailer of kerosene, if the distributor dispenses the kerosene into a 
storage facility that is marked with the phrase “Undyed, Untaxed 
Kerosene, Nontaxable Use Only” and either has a dispensing device 
that is not suitable for use in fueling a highway vehicle or is kept 
locked by the retailer and must be unlocked by the retailer for each 
sale of kerosene. 

(b) Liability. — If the Secretary determines that the Department overpaid a 
distributor by refunding more tax to the distributor than is due under this 
section, the distributor is liable for the amount of the overpayment. This 
liability applies regardless of whether the actions of a retailer of kerosene 
contributed to the overpayment. (1998-146, s. 8; 2000-173, s. 17.) 
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Effect of Amendments. — Session Laws 
2000-173, s. 17, effective August 2, 2000, desig- 
nated the existing paragraph as present sub- 
section (a) and added subsection (b); inserted 
“Refund” in subsection (a); and in subdivision 
(a)(2), substituted “with the phrase ‘Undyed, 
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either” for “for nonhighway use in accordance 
with the requirements in GS. _ 105- 
449,123(a)(1) through (a)(3) and,” and added “or 
is kept locked by the retailer and must be 
unlocked by the retailer for each sale of kero- 
sene.” 

Untaxed Kerosene, Nontaxable Use Only’ and 

Part 6. Enforcement and Administration. 

§ 105-449.121. Record-keeping requirements; inspection 
authority. 

(a) What Must Be Kept. — A person who is subject to audit under subsection 
(b) of this section must keep a record of all shipping documents or other 
documents used to determine information the person provides in a return or to 
determine the person’s motor fuel transactions. The records must be kept for 
three years from the due date of the return to which the records apply or, if the 
records apply to a transaction not required to be reported in a return, for three 
years from the date of the transaction. 

(b) Inspection. — The Secretary or a person designated by the Secretary 
may do any of the following to determine tax liability under this Article: 

(1) Audit a distributor or a person who is required to have or elects to have 
a license under this Article. 

(2) Audit a distributor, a retailer, a bulk-end user, or a motor fuel user 
that is not licensed under this Article. 

(3) Examine a tank or other equipment used to make, store, or transport 
motor fuel, diesel dyes, or diesel markers. mY 

(4) Take a sample of a product from a vehicle, a tank, or another container 
in a quantity sufficient to determine the composition of the product. 

(5) Stop a vehicle for the purpose of taking a sample of motor fuel from the 
vehicle. (1995, c. 390, s. 3; 1995 (Reg. Sess., 1996), c. 647, s. 43; 
2000-173, s. 18.) 

Effect of Amendments. — Session Laws 

2000-173, s. 18, effective August 2, 2000, in- 
serted “a retailer, a bulk-end user” in subdivi- 
sion (b)(2). 

SUBCHAPTER VIII. LOCAL GOVERNMENT SALES AND 
USE TAX. 

ARTICLE 39. 

Local Government Sales and Use Tax. 

§ 105-466. Levy of tax. 

(a) In the event a majority of those voting in a special election held pursuant 
to G.S. 105-465 shall approve the levy of the local sales and use tax, the board 
of county commissioners may, by resolution, proceed to levy the tax. 

(b) In addition, the board of county commissioners may, in the event no 
election has been held within five years under the provisions of G.S. 105-465 in 
which the tax has been defeated, after not less than 10 days’ public notice and 
after a public hearing held pursuant thereto, by resolution, impose and levy 
the local sales and use tax to the same extent and with the same effect as if the 
levy of the tax had been approved in an election held pursuant to G.S. 105-465. 
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(b1) If the board of commissioners of a county has imposed the local sales 
and use tax authorized by this Article and any or all of the taxes authorized by 
Articles 40 and 42 of this Chapter, with or without a special election, and the 
county subsequently becomes part of a consolidated city-county, the taxes shall 
continue in effect unless and until repealed by the governing board of the 
consolidated city-county. 

(c) Collection of the tax, and liability therefor, shall begin and continue only 
on and after the first day of the month of either January or July, as set by the 
board of county commissioner set by the board of county commissioners in the 
resolution levying the tax. In no event may the tax be imposed, or the tax rate 
changed, earlier than the first day of the second succeeding calendar month 
after the date of the adoption of the resolution. The county must give the 
Secretary at least 90 days advance notice of a new tax levy or tax rate change. 

(d) Upon adoption of a resolution levying the tax, the board of county 
commissioners shall immediately deliver a certified copy of the resolution to 
the Secretary, accompanied by a certified statement from the county board of 
elections, if applicable, setting forth the results of any special election 
approving the tax in the county. Upon receipt of these documents, the 
Secretary shall collect and administer the tax as provided in this Article. (1971, 
c. 77, s. 2; 1973, c. 302; c. 476, s. 193; 1977, c. 372, s. 1; 1993, c. 485, s. 22; 1995, 
c. 461, s. 16; 2000-120, s. 12.) 

Editor’s Note. — This section was amended 
by Session Laws 2000-120, s. 12 in the coded 
bill drafting format. The amendment added the 
phrase “set by the board of county commission- 
er,” which already appeared in subsection (c). 
Subsection (c) has been set out in the form 
above at the direction of the Revisor of Stat- 
utes. 

Effect of Amendments. — Session Laws 

2000-120, s. 12, effective July 14, 2000, in 
subsection (c), in the first sentence, substituted 
“the month of either January or July, as set by 
the board of county commissioners” for “a cal- 
endar month” and deleted “which shall in no 
case be” following “levying the tax,” inserted “In 
no event may the tax be imposed, or the tax 
rate changed” in the second sentence, and 
added the third sentence. 
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Chapter 105A. 

Setoff Debt Collection Act. 

Article 1. 

In General. 

Sec. 

105A-13. Collection assistance fees. 

ARTICLE 1. 

In General. 

§ 105A-13. Collection assistance fees. 

(a) State Setoff. — To recover the costs incurred by the Department in 
collecting debts under this Chapter, a collection assistance fee of no more than 
fifteen dollars ($15.00) is imposed on each debt collected through setoff. The 
Department must collect this fee as part of the debt and retain it. The 
Department must set the amount of the collection assistance fee based on its 
actual cost of collection under this Chapter for the immediately preceding year. 
If the Department is able to collect only part of a debt through setoff, the 
collection assistance fee has priority over the remainder of the debt. The 
collection assistance fee shall not be added to child support debts or collected 
as part of child support debts. Instead, the Department shall retain from 
collections under Division II of Article 4 of Chapter 105 of the General Statutes 
the cost of collecting child support debts under this Chapter. 

(b) Federal Setoff. — A collection assistance fee of fifteen dollars ($15.00) 
applies to a setoff made by the United States Department of the Treasury to 
recover tax owed to North Carolina. The Department of Revenue must add the 
fee to the amount of the tax liability submitted to the United States Depart- 
ment of the Treasury for setoff. The Department of Revenue must collect the 
fee as part of the debt and retain it. If a federal setoff covers only part of the 
tax due, the collection assistance fee has priority over the tax due. (1979, c. 
801, s. 94; 1989 (Reg. Sess., 1990), c. 946, s. 3; 1995, c. 360, s. 4(a); 1997-490, 
s. 1; 2000-126, s. 6.) 

Effect of Amendments. — subsection (a) and added subsection (b); and 
Session Laws 2000-126, s. 6, effective July inserted “State Setoff’ in subsection (a). 

14, 2000, designated the existing paragraph as 
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Chapter 106. 

Agriculture. 

Article 4C. Article 12. 

Structural Pest Control Act. Food, Drugs and Cosmetics. 
Sec. 

Sec. 106-130. Foods deemed misbranded. 
106-65.23. Structural Pest Control Division of ‘ 

Department of Agriculture and saya 
Consumer Services recreated; Di- Cotton Gins, Warehouses, Merchants. 

rector; powers and duties of Com- —_106-451.45 through 106-451.49. [Reserved]. 
missioner; Structural Pest Con- Articl 

trol Committee created; appoint- icle 61. 
ment; terms; powers and duties; Preservation of Farmland. 

quorum. 106-744. Purchase of agricultural conservation 
easements. 

ARTICLE 4C. 

Structural Pest Control Act. 

§ 106- 65. 23. Structural Pest Control Division of Depart- 
ment of Agriculture and Consumer Services 
recreated; Director; powers and duties of Com- 
missioner: Structural Pest Control Committee 
created; appointment; terms; powers and du- 
ties; quorum. 

(a) There is recreated, within the North Carolina Department of Agriculture 
and Consumer Services, a Division to be known as the Structural Pest Control 
Division. The Commissioner of Agriculture may appoint a Director of the 
Division, chosen from a list of nominees submitted to him by the Structural 
Pest Control Committee created in this section, whose duties and authority 
shall be determined by the Commissioner in consultation with the Committee. 
The Director shall be responsible for and answerable to the Commissioner of 
Agriculture and the Structural Pest Control Committee as to the operation and 
conduct of the Structural Pest Control Division. The Director shall act as 
secretary to the Structural Pest Control Committee. 
mil The Commissioner shall have the following powers and duties under this 

ticle: 
(1) To administer and enforce the provisions of this Article and the rules 

adopted thereunder by the Structural Pest Control Committee. In 
order to carry out these powers and duties, the Commissioner may 
delegate to the Director of the Structural Pest Control Division the 
powers and duties assigned to him under this Article. 

(2) To assign the administrative and enforcement duties assigned to him 
in this Article. 

(3) To direct, in consultation with the Structural Pest Control Committee, 
the work of the personnel employed by the Structural Pest Control 
Committee and the work of the personnel of the Department assigned 
VOR pean the administrative and enforcement functions of this 

icle 
(4) To develop, for the Structural Pest Control Committee’s consideration 

for adoption, proposed rules, policies, new programs, and revisions of 
existing programs under this Article. 
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(5) To monitor existing enforcement programs and to provide evaluations 
of these programs to the Structural Pest Control Committee. 

(6) To attend all meetings of the Structural Pest Control Committee, but 
without the power to vote unless the Commissioner attends as the 
designee on the Committee from the Department of Agriculture and 
Consumer Services. 

(7) To keep an accurate and complete record of all meetings of the 
Structural Pest Control Committee and to have legal custody of all 
books, papers, documents, and other records of the Committee. 

(8) To perform such other duties as may be assigned to him by the 
Structural Pest Control Committee. 

(c) There is hereby created a Structural Pest Control Committee to be 
composed of the following members. The Commissioner shall appoint one 
member of the Committee who is not in the structural pest control business for 
a four-year term. The Commissioner of Agriculture shall designate an em- 
ployee of the Department of Agriculture and Consumer Services to serve on the 
Committee at the pleasure of the Commissioner. The dean of the School of 
Agriculture of North Carolina State University at Raleigh shall appoint one 
member of the Committee who shall serve for one term of two years and who 
shall be a member of the entomology faculty of the University. The vacancy 
occurring on the Committee by the expired term of the member from the 
entomology faculty of the University shall be filled by the dean of the School of 
Agriculture of North Carolina State University at Raleigh who shall designate 
any person of the dean’s choice from the entomology faculty of the University 
to serve on the Committee at the pleasure of the dean. The Secretary of Health 
and Human Services shall appoint one member of the Committee who shall be 
an epidemiologist and who shall serve at the pleasure of the Secretary. The 
Governor shall appoint two members of the Committee who are actively 
engaged in the pest control industry, who are licensed in at least two phases of 
structural pest control as provided under G.S. 106-65.25(a), and who are 
residents of the State of North Carolina but not affiliates of the same company. 

The Governor’s initial appointees from the pest control industry shall be 
appointed as follows: one for a two-year term and one for a three-year term. 
The Governor shall appoint one member of the Committee who is a public 
member and who is unaffiliated with the structural pest control industry, the 
pesticide industry, the Department of Agriculture and Consumer Services, the 
Department of Health and Human Services and the School of Agriculture at 
North Carolina State University at Raleigh. The initial public member shall be 
appointed for a term of two years, commencing July 1, 1991. After the initial 
appointments by the Governor, all ensuing appointments by the Governor 
shall be for terms of four years. Any vacancy occurring on the Committee by 
reason of death, resignation, or otherwise shall be filled by the Governor or the 
Commissioner of Agriculture, as the case may be, for the unexpired term of the 
member whose seat is vacant. 

One member of the Committee shall be appointed by the General Assembly 
upon the recommendation of the Speaker of the House of Representatives in 
accordance with G.S. 120-121, and one member of the Committee shall be 
appointed by the General Assembly upon the recommendation of the President 
Pro Tempore of the Senate in accordance with G.S. 120-121. The member 
appointed by the General Assembly upon the recommendation of the Speaker 
of the House of Representatives shall be actively engaged in the pest control 
industry, licensed in at least two phases of structural pest control as provided 
under G.S. 106-65.25(a), and a resident of the State of North Carolina but not 
an affiliate of the same company as either of the two members from the 
industry appointed by the Governor. Appointments made by the General 
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Assembly shall be for terms of four years. Vacancies in such appointments 
shall be filled in accordance with G.S. 120-122. 

(d) The Structural Pest Control Committee shall have the following powers 
and duties: 

(1) To adopt rules and make policies as provided in this Article. 
(2) To issue, deny, suspend, revoke, modify, or restrict licenses, certified 

applicator cards, and registered technician cards under the provisions 
of this Article. In all matters affecting licensure, the decision of the 
Committee shall constitute the final agency decision. 

(3) To report annually to the Board of Agriculture the action taken in the 
Committee’s final decisions and the financial status of the Structural 
Pest Control Division. 

(e) Each member of the Committee who is not an employee of the State shall 
receive as compensation for services per diem and necessary travel expenses 
and registration fees in accordance with the provisions as outlined for 
members of occupational licensing boards and currently provided for in G.S. 
93B-5. Such per diem and necessary travel expenses and registration fees shall 
apply to the same effect that G.S. 93B-5 might hereafter be amended. 

Five members of the Committee shall constitute a quorum but no action at 
any meeting of the Committee shall be taken without four votes in accord. The 
chairman shall be entitled to vote at all times. 

The Committee shall meet at such times and such places in North Carolina 
as the chairman shall direct; provided, however, that four members of the 
Committee may call a special meeting of the Committee on five days’ notice to 
the other members thereof. 

Except as otherwise provided herein, all members of the Committee shall be 
appointed or designated, as the case may be, prior to and shall commence their 
respective terms on July 1, 1967. 

At the first meeting of the Committee they shall elect a chairman who shall 
serve as such at the pleasure of the Committee. (1955, c. 1017; 1057, c. 1243, 
s. 1; 1967, c. 1184, s. 1; 1969, c. 541, s. 7; 1973, c. 556, s. 1; 1975, c. 570, ss. 1, 
2; 1977, c. 231, s. 2; 1987, c. 827, s. 26; 1989, c. 238; c. 727, s. 219(30); 1997-261, 
s. 27; 1997-443, s. 11A.40; 1998-224, s. 19(a); 1999-381, s. 1; 2000-175, s. 1.) 

Effect of Amendments. — 

Session Laws 2000-175, s. 1, effective Octo- 
paragraph and inserted the second and third 
sentences in that paragraph, and in the present 

ber 1, 1999, and applicable to members ap- 
pointed on or after that date under G.S. 106- 
65.23, as amended by the act, in subsection (c), 
transferred the former second paragraph so as 
to be the first and last sentence in the third 

second paragraph substituted “Governor’s ini- 
tial appointees” for “initial Committee mem- 
bers” and deleted the former fifth sentence 
stating, “Appointments made by the General 
Assembly shall be for terms of two years.” 

ARTICLE 12. 

Food, Drugs and Cosmetics. 

§ 106-121. Definitions and general consideration. 

CASE NOTES 

Quoted in Trexler v. Pollock, 1385 N.C. App. 
601, 522 S.E.2d 84 (1999). 
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§ 106-130. Foods deemed misbranded. 

A food shall be deemed to be misbranded: 
(1)a. If its labeling is false or misleading in any particular, or 

b. If its labeling or packaging fails to conform with the requirements 
of G.S. 106-139 and 106-139.1 of this Article. 

(2) If it is offered for sale under the name of another food. 
(3) If it is an imitation of another food, unless its label bears, in type of 

uniform size and prominence, the word “imitation” and, immediately 
thereafter, the name of the food imitated. 

(4) If its container is so made, formed or filled as to be misleading. 
(5) If in package form, unless it bears a label containing 

a. The name and place of business of the manufacturer, packer, or 
distributor; and 

b. An accurate statement of the quantity of the contents in terms of 
weight, measure, or numerical count, which statement shall be 
separately and accurately stated in a uniform location upon the 
principal display panel of the label: 

Provided, that under paragraph b of this subdivision reasonable 
variations shall be permitted, and exemptions as to small packages 
shall be established, by regulations prescribed by the Board of 
Agriculture. 

(6) If any word, statement, or other information required by or under 
authority of this Article to appear on the label or labeling is not 
prominently placed thereon with such conspicuousness (as compared 
with other words, statements, designs, or devices, in the labeling) and 
in such terms as to render it likely to be read and understood by the 
ordinary individual under customary conditions of purchase and use. 

(7) Ifit purports to be or is represented as a food for which a definition and 
standard of identity has been prescribed by regulations as provided by 
G.S. 106-128, unless 
a. It conforms to such definition and standard, and 
b. Its label bears the name of the food specified in the definition and 

standard, and, insofar as may be required by such regulations, 
the common names of optional ingredients (other than spices, 
flavoring, and coloring) present in such food. 

(8) Ifit purports to be or is represented as 
a. A food for which a standard of quality has been prescribed by 

regulations as provided by G.S. 106-128 and its quality falls 
below such standard unless its label bears, in such manner and 
form as such regulations specify, a statement that it falls below 
such standard; or 

b. A food for which a standard or standards of fill of container have 
been prescribed by regulation as provided by G.S. 106-128, and it 
falls below the standard of fill of container applicable thereto, 
unless its label bears, in such manner and form as such regula- 

_ tions specify, a statement that it falls below such standard. 
(9) If it is not subject to the provisions of subdivision (7) of this section, 

unless its label bears 
a. The common or usual name of the food, if any there be, and 
b. In case it is fabricated from two or more ingredients, the common 

or usual name of each such ingredient; except that spices, 
flavorings, and colorings, other than those sold as such, may be 
peeing as spices, flavorings, and colorings without naming 
each: 
Provided, that, to the extent that compliance with the require- 
ments of paragraph b of this subdivision is impracticable or 
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results in deception or unfair competition, exemptions shall be 
established by regulations promulgated by the Board of Agricul- 
ture. 

(10) Ifit purports to be or is represented for special dietary uses, unless its 
label bears such information concerning its vitamin, mineral, and 
other dietary properties as the Board of Agriculture determines to be, 
and by regulations prescribes as, necessary in order to fully inform 
purchasers as to its value for such uses. 

(11) If it bears or contains any artificial flavoring, artificial coloring, or 
chemical preservatives, unless it bears labeling stating that fact: 
Provided, that to the extent that compliance with the requirements of 
this subdivision are impracticable, exemptions shall be established by 
regulations promulgated by the Board of Agriculture. The provisions 
of this subdivision and subdivisions (7) and (9) with respect to 
artificial coloring do not apply to butter, cheese, or ice cream. The 
provisions of this subdivision with respect to chemical preservatives 
do not apply to a pesticide chemical when used in or on a raw 
agricultural commodity which is the product of the soil. 

(12) Ifitis a raw agricultural commodity which is the produce of the soil, 
bearing or containing a pesticide chemical applied after harvest, 
unless the shipping container of such commodity bears labeling which 
declares the presence of such chemical in or on such commodity and 
the common or usual name and the function of such chemical: 
Provided, however, that no such declaration shall be required while 
such commodity, having been removed from the shipping container, is 
being held or displayed for sale at retail out of such container in 
accordance with the custom of the trade. 

(13) Ifit is a product intended as an ingredient of another food and when 
used according to the directions of the purveyor will result in the final 
food product being adulterated or misbranded. 

(14) If it is a color additive unless its packaging and labeling are in 
conformity with such packaging and labeling requirements applicable 
to such color additive prescribed under the provisions of G.S. 106-132 
of this Article. 

(15) If the labeling provided by the manufacturer, packer, distributor, or 
retailer on meat, meat products, poultry, or seafood includes a 
“sell-by” date or other indicator of a last reeommended day of sale, and 
the date has been removed, obscured, or altered by any person other 
than the customer. This subdivision does not prohibit the removal of 
a label for the purpose of repackaging and relabeling a food item so 
long as the new package or new label does not bear a “sell-by” date or 
other indicator of a last recommended day of sale later than the 
original package. This subdivision does not prohibit relabeling of 
meat, meat products, poultry, or seafood that has had its shelf life 
extended through freezing, cooking, or other additional processing 
that extends the shelf life of the product. (1939, c. 320, s. 11; 1975, c. 
614, ss. 17-20; 2000-67, s. 7.10.) 

Editor’s Note. — Session Laws 2000-67, s. Effect of Amendments. — Session Laws 
1.1, provides: “This act shall be known as ‘The 2000-67, s. 7.10, effective July 1, 2000, added 
Current Operations and Capital Improvements subdivision (15). 
Appropriations Act of 2000’.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 
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ARTICLE 38B. 

Cotton Gins, Warehouses, Merchants. 

§§ 106-451.45 through 106-451.49: Reserved for future codification 
purposes. 

Editor’s Note. — The reserve line above is 

set out to correct an error in the main volume. 

ARTICLE 57. 

Nuisance Liability of Agricultural and Forestry Operations. 

§ 106-700. Legislative determination and declaration of 
policy. 

Legal Periodicals. — a Hog Heaven and Waste Lagoon?” see 77 N.C. 

For note, “Hog Farms and Nuisance Law in _L. Rev. 2355 (1999). 
Parker v. Barefoot: Has North Carolina Become 

ARTICLE 61. 

Preservation of Farmland. 

§ 106-744. Purchase of agricultural conservation ease- 
ments. 

(a) A county may, with the voluntary consent of landowners, acquire by 
purchase agricultural conservation easements over qualifying farmland as 
defined by G.S. 106-737 located within a voluntary agricultural district as 
defined by G.S. 106-738. 

(b) For purposes of this section, “agricultural conservation easement” means 
a negative easement in gross restricting residential, commercial, and indus- 
trial development of land for the purpose of maintaining its agricultural 
production capability. Such easement: 

(1) May permit the creation of not more than three lots that meet 
applicable county zoning and subdivision regulations; and 

(2) Shall be perpetual in duration, provided that, at least 20 years after 
the purchase of an easement, a county may agree to reconvey the 
easement to the owner of the land for consideration, if the landowner 
can demonstrate to the satisfaction of the county that commercial 
agriculture is no longer practicable on the land in question. 

(c) There is established a “North Carolina Farmland Preservation Trust 
Fund” to be administered by the Commissioner of Agriculture. The Trust Fund 
shall consist of all monies received for the purpose of purchasing agricultural 
conservation easements or transferred from counties or private sources. The 
Trust Fund shall be invested as provided in G.S. 147-69.2 and G.S. 147-69.3. 
The Commissioner shall use Trust Fund monies for the purchase of agricul- 
tural conservation easements, including transaction costs, and shall distribute 
Trust Fund monies for such purchases, including transaction costs, as follows: 

(1) To a private nonprofit conservation organization that matches thirty 
percent (30%) of the Trust Fund monies it receives with funds from 
sources other than the Trust Fund. 
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(2) To counties according to the match requirements under subsection (c1) 
of this section. 

(c1) Acounty that is an enterprise tier four county or an enterprise tier five 
county, as these tiers are defined in G.S. 105-129.3(a), and that has prepared 
a countywide farmland protection plan shall match fifteen percent (15%) of the 
Trust Fund monies it receives with county funds. A county that has not 
prepared a countywide farmland protection plan shall match thirty percent 
(30%) of the Trust Fund monies it receives with county funds. A county that is 
an enterprise tier one county, an enterprise tier two county, or an enterprise 
tier three county, as these counties are defined in G.S. 105-129.3(a), and that 
has prepared a countywide farmland protection plan shall not be required to 
match any of the Trust Fund monies it receives with county funds. 

(c2) The Commissioner of Agriculture shall adopt rules governing the use, 
distribution, investment, and management of Trust Fund monies. 

(d) This section shall apply to agricultural conservation easements falling 
within its terms. This section shall not be construed to make unenforceable 
any restriction, easement, covenant, or condition that does not comply with the 
requirements of this section. 

This section shall not be construed to invalidate any farmland preservation 
program. 

This section shall not be construed to diminish the powers of any public 
entity, agency, or instrumentality to acquire by purchase, gift, devise, inherit- 
ance, eminent domain, or otherwise and to use property of any kind for public 
purposes. — 

This section shall not be construed to authorize any public entity, agency, or 
instrumentality to acquire by eminent domain an agricultural conservation 
easement. 

(e) As used in subsection (cl) of this section, a countywide farmland 
protection plan means a plan that satisfies all of the following requirements: 

(1) The countywide farmland protection plan shall contain a list and 
description of existing agricultural activity in the county. 

(2) The countywide farmland protection plan shall contain a list of 
existing challenges to continued family farming in the county. 

(3) The countywide farmland protection plan shall contain a list of 
opportunities for maintaining or enhancing small, family-owned 
farms and the local agricultural economy. 

(4) The countywide farmland protection plan shall describe how the 
county plans to maintain a viable agricultural community and shall 
address farmland preservation tools, such as agricultural economic 
development, including farm diversification and marketing assis- 
tance; other kinds of agricultural technical assistance, such as farm 
infrastructure financing, farmland purchasing, linking with younger 
farmers, and estate planning; the desirability and feasibility of 
donating agricultural conservation easements, and entering into 
voluntary agricultural districts. 

(5) The countywide farmland protection plan shall contain a schedule for 
implementing the plan and an identification of possible funding 
sources for the long-term support of the plan. 

(f) A countywide farmland protection plan that meets the requirements of 
subsection (e) of this section may be formulated with the assistance of an 
agricultural advisory board designated pursuant to G.S. 106-739. (1991, c. 734, 
s. 1; 2000-171, ss. 1, 2.) 

Editor’s Note. — Session Laws 2000-67, s. Session Laws 2000-67, s. 12.1, provides: 
1.1, provides: “This act shall be known as ‘The “Notwithstanding the provisions of G.S. 106- 
Current Operations and Capital Improvements 744(b), funds appropriated in this act to the 
Appropriations Act of 2000.” Department of Agriculture and Consumer Ser- 
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vices for the Farmland Preservation Trust 
Fund for the 2000-2001 fiscal year shall be used 
for the purchase of agricultural conservation 
easements that are perpetual in duration and 
which shall not be reconveyed under any cir- 
cumstances.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Effect of Amendments. — Session Laws 

2000 INTERIM SUPPLEMENT §106-803 

2000-171, ss. 1 and 2, effective July 1, 2000, in 
subsection (c), deleted “to counties and private 
nonprofit conservation organizations” following 
“Trust Fund monies” and added “as follows:”; 
added subdivisions (c)(1) and (2); added subsec- 
tion (cl); designated the last sentence in sub- 
section (c) as present subsection (c2), and de- 
leted “and regulations” following “shall adopt 
rules”; and added subsections (e) and (f). 

ARTICLE 67. 

Swine Farms. 

§ 106-803. Siting requirements for swine houses, lagoons, 
and land areas onto which waste is applied at 
swine farms. 

OPINIONS OF ATTORNEY GENERAL 

Previous Lesser Setback Requirements. 
— Any person commencing new construction or 
expansion of a covered animal waste manage- 
ment system must comply with the setbacks 
required by this section, even if the requisite 
permits from the Division of Water Quality 
were based on an application or site evaluation 
with lesser setbacks prior to the effective date 

of the relevant 1997 amendments, unless such 
person can show he has a vested right due to 
detrimental reliance. See opinion of Attorney 
General to Mr. Preston Howard, Director Divi- 
sion of Water Quality Department of Environ- 
ment and Natural Resources, 1997 N.C.A.G. 60 

(9/29/97). 
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Chapter 108A. 

Social Services. 

Article 2. 

Programs of Public Assistance. 

Part 2. Work First Program. 

Sec. 
108A-27.8. Standard Program Counties — Du- 

ties of Department. 

Part 6. Medical Assistance Program. 

108A-70.6 through 108A-70.9 [Reserved.] 

Part 8. Health Insurance Program for 
Children. 

108A-70.18. Definitions. 

Article 6. 

Protection of the Abused, Neglected or 
Exploited Disabled Adult Act. 

Sec. 
108A-103. Duty of director upon receiving re- 

port. 

108A-105. Provision of protective services to 
disabled adults who lack the ca- 
pacity to consent; hearing, find- 
ings, etc. 

ARTICLE 1. 

County Administration. 

Part 1. County Boards of Social Services. 

§ 108A-1. Creation. 

CASE NOTES 

Personal Jurisdiction. — In a case alleg- 
ing negligent placement of a foster child who 
sexually assaulted another child, where defen- 
dants raised the issues of failure to state a 
claim and lack of subject matter jurisdiction, 
but failed to raise the issue of personal juris- 
diction, and stipulated in the record before the 

appellate court that they were properly before 
the trial court, the defendants could not argue 
that they were not subject to suit under Chap- 
ters 108A and 122C and under § 153A-77. 
Hobbs v. North Carolina Dep’t of Human Re- 
sources, 135 N.C. App. 412, 520 S.E.2d 595 
(1999). 

Part 2. County Director of Social Services. 

§ 108A-14. Duties and responsibilities. 

CASE NOTES 

Liability of Social Workers Negligently 
Placing Foster Child. — The language of 
subsection (b) of this section and the holding of 
Meyer v. Walls, 347 N.C. at 111, 489 S.E.2d at 
888, lead to the conclusion that defendants who 
were acting for and representing a director of 

social services were acting as public officials 
and could therefore not be held individually 
liable in a case alleging negligent placement of 
a foster child. Hobbs v. North Carolina Dep’t of 
Human Resources, 135 N.C. App. 412, 520 
S.E.2d 595 (1999). 
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ARTICLE 2. 

Programs of Public Assistance. 

Part 2. Work First Program. 

§ 108A-27.3. Electing Counties — Duties of county boards 
of commissioners. 

OPINIONS OF ATTORNEY GENERAL 

Provisions Governing Appeals. — An _ ion of Attorney General to Kevin M. FitzGerald, 
Electing County cannot utilize the hearing of- _ Director, Division of Social Services. N.C. Dept. 
ficers provided by the State to Standard Coun- of Health and Human Services, N.C. General 
ties and have them resolve Electing County Assembly, 1999 N.C.A.G. 12 (4/9/99). 
appeals pursuant to G.S. § 108A-79. See opin- 

§ 108A-27.8. Standard Program Counties — Duties of De- 
partment. 

(a) The Department shall establish, develop, supervise, and monitor the 
Standard Work First Program. In addition to its general duties prescribed in 
G.S. 108A-27.2, the Department shall have the following duties with respect to 
the Standard Work First Program and the Standard Program Counties: 

(1) Establish the requirements for the content of County Plans and review 
and approve the County Plans submitted by the Standard Program 
Counties; 

(2) Advise and assist the Social Services Commission in adopting rules 
necessary to implement the provisions of this Article; 

(3) Supervise disbursement of county block grants to the Standard 
Program Counties for Work First Services; 

(4) Make payments of Work First Family Assistance and Work First 
Diversion Assistance; 

(5) Coordinate activities of other State and county agencies in meeting the 
goals of the Work First Program; 

(6) Work with State and county agencies and with private sector organi- 
zations and individuals to develop programs and methods to meet the 
goals of the Work First Program; and 

(7) Develop a Mutual Responsibility Agreement for use by Standard 
Program Counties. 

(b) The Secretary, in consultation with the Office of State Budget, Planning, 
and Management, may adopt temporary rules when necessary to: 

(1) Implement provisions of the State Plan; 
(2) Maximize federal revenues to prevent the loss of federal funds; 
(3) Enhance the ability of the Department to prevent fraud and abuse in 

the Work First Program; and 
(4) Modify the provisions in the State Plan as necessary to meet changed 

circumstances after approval of the State Plan. 
(c) The Social Services Commission may adopt rules in accordance with G.S. 

143B-153 when necessary to implement this Article and subject to delegation 
by the Secretary of any rule-making authority to implement the provisions of 
the State Plan. (1997-443, s. 12.6; 2000-140, s. 93.1(a).) 
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Effect of Amendments. — Session Laws 
2000-140, s. 93.1, effective July 21, 2000, sub- 
stituted “Office of State Budget, Planning, and 

SOCIAL SERVICES §108A-70.9 

Management” for “Office of State Budget and 
Management” in subsection (b). 

Part 4. Foster Care and Adoption Assistance Payments. 

§ 108A-50. State benefits for certain adoptive children. 

Editor’s Note. — Session Laws 2000-67, s. 
1.1, provides: “This act shall be known as “The 
Current Operations and Capital Improvements 
Appropriations Act of 2000.” 

Session Laws 2000-67, s. 5(h), effective July 
1, 2000, appropriates $511,687 in the Social 
Services Block Grant to the Department of 
Health and Human Services, Special Children 
Adoption Fund, for the 2000-2001 fiscal year, to 
enhance the adoption services program. The 
Division of Social Services, in consultation with 
the North Carolina Association of County Di- 
rectors of Social Services and representatives of 
licensed public and private adoption agencies, 
is to develop guidelines for awarding of funds to 
adoption agencies upon the adoption of children 
described in G.S. 108A-50 and in foster care. 

Session Laws 2000-67, s. 11.15(a), appropri- 
ates $1,110,000 to support the Special Children 
Adoption Fund for the 2000-2001 fiscal year to 

enhance adoption services. The Division of So- 
cial Services, in consultation with the North 
Carolina Association of County Directors of 
Social Services and representatives of licensed 
private adoption agencies, is to develop guide- 
lines for awarding funds to licensed public and 
private adoption agencies upon the adoption of 
children described in G.S. 108A-50 and in foster 
care. No local match is required as a condition 
for receipt of these funds. 

Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Part 6. Medical Assistance Program. 

§ 108A-54. Authorization of Medical Assistance Program. 

Editor’s Note. — Session Laws 2000-67, s. 
1.1, provides: “This act shall be known as “The 
Current Operations and Capital Improvements 
Appropriations Act of 2000.” 

Session Laws 2000-67, s. 11.6(a), provides: 
“Of the funds appropriated in this act to the 
Department of Health and Human Services, 
Division of Mental Health, Developmental Dis- 
abilities, and Substance Abuse Services for the 
1999-2000 fiscal year, the Department shall 
transfer to the Mental Health Restricted Re- 
serve not more than the amount of actual 
expenditures for Medicaid payments for the 
1998-99 fiscal year for services provided by area 
mental health authorities. The Department 
shall transfer from the Division of Medical 
Assistance the estimated amount needed to 
match Medicaid payments for the former Caro- 
lina Alternatives Programs. The Department 
shall not transfer from area program alloca- 

tions funds to cover Medicaid payment expen- 
ditures that exceed the amount of funds in the 
Reserve for the 1999-2000 fiscal year.” 

Session Laws 2000-67, s. 11.6(c), provides: 
“Effective July 1, 2000, the county share of the 
cost of Medicaid Personal Care Services paid to 
adult care homes shall be decreased incremen- 
tally each fiscal year until the county share 
reaches fifteen percent (15%) of the nonfederal 
share by State fiscal year 2009-2010.” 

Session Laws 2000-67, s. 28.2, provides: “Ex- 

cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

§§ 108A-70.6 through 108A-70.9: Reserved for future codification 
purposes. 
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Editor’s Note. — The reserve line above is 

set out to correct an error in the main volume. 

Part 8. Health Insurance Program for Children. 

§ 108A-70.18. Definitions. 

As used in this Part, unless the context clearly requires otherwise, the term: 
(1) “Comprehensive health coverage” means creditable health coverage as 

defined under Title XXI. 
(2) “Family income” has the same meaning as used in determining 

eligibility for the Medical Assistance Program. 
(3) “FPL” or “federal poverty level” means the federal poverty guidelines 

established by the United States Department of Health and Human 
Services, as revised each April 1. 

(4) “Medical Assistance Program” means the State Medical Assistance 
Program established under Part 6 of Article 2 of Chapter 108A of the 
General Statutes. 

(5) “Program” means The Health Insurance Program for Children estab- 
lished in this Part. 

(6) “State Plan” means the State Child Health Plan for the State Chil- 
dren’s Health Insurance Program established under Title XXI. 

(7) “Title XXI” means Title XXI of the Social Security Act, as added by 
Pub. L. 105-33, 111 Stat. 552, codified in scattered sections of 42 
U.S.C. (19977). 

(8) “Uninsured” means the applicant for Program benefits is and was not 
covered under any private or employer-sponsored comprehensive 
health insurance plan for 60 days immediately preceding the date of 
application. The waiting periods required under this subdivision shall 
be waived if: 
a. The child has been enrolled in Medicaid and has lost Medicaid 

eligibility; 
b. The child has lost health care benefits due to cessation of a 

nonprofit organization program that provides health care benefits 
to low-income children; 

c. The child has lost employer-sponsored comprehensive health care 
coverage due to termination of employment, cessation by the 
employer of employer-sponsored health coverage, or cessation of 
the employer’s business; or 

d. Health insurance benefits available to the family of a special needs 
child have been terminated due to a long-term disability or a 
substantial reduction in or limitation of lifetime medical benefits 
or benefit category. As used in this paragraph, “special needs 
child” has the definition applied in G.S. 108A-70.23(a). (1998-1, s. 
1; 1998-166, s. 6; 2000-67, s. 11.8(a); 2000-140, s. 90(d).) 

Editor’s Note. — 
Session Laws 2000-67, s. 1.1, provides: “This 

act shall be known as ‘The Current Operations 
and Capital Improvements Appropriations Act 
of 2000.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Effect of Amendments. — 

Session Laws 2000-67, s. 11.8.(a), as 
amended by Session Laws 2000-140, s. 90(d), 
effective July 1, 2000, substituted “As used in 
this Part, unless” for “Unless” in the introduc- 
tory paragraph and rewrote subdivision (8). 
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ARTICLE 4. 

Public Assistance and Social Services Appeals 

and Access to Records. 

§ 108A-79. Appeals. 

OPINIONS OF ATTORNEY GENERAL 

Electing County Appeals. — An Electing ney General to Kevin M. FitzGerald, Director, 
County cannot utilize the hearing officers pro- _ Division of Social Services. N.C. Dept. of Health 
vided by the State to Standard Counties and and Human Services, N.C. General Assembly, 
have them resolve Electing County appeals 1999 N.C.A.G. 12 (4/9/99). 

pursuant to this section. See opinion of Attor- 

ARTICLE 6. 

Protection of the Abused, Neglected or Exploited Disabled Adult 
| Act. 

§ 108A-103. Duty of director upon receiving report. 

(a) Any director receiving a report that a disabled adult is in need of 
protective services shall make a prompt and thorough evaluation to determine 
whether the disabled adult is in need of protective services and what services 
are needed. The evaluation shall include a visit to the person and consultation 
with others having knowledge of the facts of the particular case. When 
necessary for a complete evaluation of the report, the director shall have the 
authority to review and copy any and all records, or any part of such records, 
related to the care and treatment of the disabled adult that have been 
maintained by any individual, facility or agency acting as a caretaker for the 
disabled adult. This shall include but not be limited to records maintained by 
facilities licensed by the North Carolina Department of Health and Human 
Services. Use of information so obtained shall be subject to and governed by the 
provisions of G.S. 108A-80 and Article 3 of Chapter 122C of the General 
Statutes. The director shall have the authority to conduct an interview with 
the disabled adult with no other persons present. After completing the 
evaluation the director shall make a written report of the case indicating 
whether he believes protective services are needed and shall notify the 
individual making the report of his determination as to whether the disabled 
adult needs protective services. 

(b) The staff and physicians of local health departments, area mental 
health, developmental disabilities, and substance abuse authorities, and other 
public or private agencies shall cooperate fully with the director in the 
performance of his duties. These duties include immediate accessible evalua- 
tions and in-home evaluations where the director deems this necessary. 

(c) The director may contract with an agency or private physician for the 
purpose of providing immediate accessible medical evaluations in the location 
that the director deems most appropriate. 

(d) The director shall initiate the evaluation described in subsection (a) of 
this section as follows: 

(1) Immediately upon receipt of the complaint if the complaint alleges 
a danger of death in an emergency as defined in G.S. 108A-101(g). 

(2) Within 24 hours if the complaint alleges danger of irreparable 
harm in an emergency as defined by G.S. 108A-101(g). 
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(3) Within 72 hours if the complaint does not allege danger of death 
or irreparable harm in an emergency as defined by G.S. 108A- 
101(g). 

(4) Repealed by Session Laws 2000, c. 131, s. 1, effective July 14, 2000. 
The evaluation shall be completed within 30 days for allegations of abuse or 
neglect and within 45 days for allegations of exploitation. (1973, c. 1378, s. 1; 
1975, c. 797; 1981, c. 275, s. 1; 1985, c. 589, s. 35; c. 658, s. 1; 1985 (Reg. Sess., 
1986), c. 863, s. 6; 1991, c. 636, s. 19(c); 1997-448, s. 11A.118(a); 1999-334, s. 
1.10; 2000-131, s. 1.) 

Effect of Amendments. — 
Session Laws 2000-131, s. 1, effective July 

14, 2000, substituted “danger of death in an 
emergency as defined in G.S. 108A-101(g)” for 
“life-threatening situation” in subdivision 
(d)(1); substituted “danger of irreparable harm 
in an emergency as defined by G.S. 108A- 
101(g)” for “abuse of a resident as defined by 

G.S. 181D-20(1)” in subdivision (d)(2); substi- 
tuted present subdivision (d)(3) for “Within 48 
hours if the complaint alleges neglect of a 
resident as defined by G.S. 131D-20(8)”; re- 
pealed former (d)(4), which read: “Within two 
weeks in all other situations”; and substituted 
the last sentence for “The investigation shall be 
completed within 30 days.” 

§ 108A-105. Provision of protective services to disabled 
adults who lack the capacity to consent; hear- 
ing, findings, etc. 

(a) If the director reasonably determines that a disabled adult is being 
abused, neglected, or exploited and lacks capacity to consent to protective 
services, then the director may petition the district court for an order 
authorizing the provision of protective services. The petition must allege 
specific facts sufficient to show that the disabled adult is in need of protective 
services and lacks capacity to consent to them. 

(b) (Effective until July 1, 2001) The court shall set the case for hearing 
within 14 days after the filing of the petition. The disabled adult must receive 
at least five days’ notice of the hearing. He has the right to be present and 
represented by counsel at the hearing. If the person, in the determination of 
the judge, lacks the capacity to waive the right to counsel, then the court shall 
appoint a guardian ad litem pursuant to G.S. 1A-1, Rule 17. If the person is 
indigent, the cost of representation shall be borne by the State. 

(b) (Effective July 1, 2001) The court shall set the case for hearing within 
14 days after the filing of the petition. The disabled adult must receive at least 
five days“ notice of the hearing. He has the right to be present and represented 
by counsel at the hearing. If the person, in the determination of the judge, 
lacks the capacity to waive the right to counsel, then a guardian ad litem shall 
be appointed pursuant to G.S. 1A-1, Rule 17, and rules adopted by the Office 
of Indigent Defense Services. If the person is indigent, the cost of representa- 
tion shall be borne by the State. 

(c) If, at the hearing, the judge finds by clear, cogent, and convincing 
evidence that the disabled adult is in need of protective services and lacks 
capacity to consent to protective services, he may issue an order authorizing 
the provision of protective services. This order may include the designation of 
an individual or organization to be responsible for the performing or obtaining 
of essential services on behalf of the disabled adult or otherwise consenting to 
protective services in his behalf. Within 60 days from the appointment of such 
an individual or organization, the court will conduct a review to determine if a 
petition should be initiated in accordance with Chapter 35A; for good cause 
shown, the court may extend the 60 day period for an additional 60 days, at the 
end of which it shall conduct a review to determine if a petition should be 
initiated in accordance with Chapter 35A. No disabled adult may be committed 
to a mental health facility under this Article. 
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(d) Adetermination by the court that a person lacks the capacity to consent 
to protective services under the provisions of this Chapter shall in no way 
affect incompetency proceedings as set forth in Chapters 338, 35 or 122 of the 
General Statutes of North Carolina, or any other proceedings, and incompe- 
tency proceedings as set forth in Chapters 33, 35, or 122 shall have no 
conclusive effect upon the question of capacity to consent to protective services 
as set forth in this Chapter. (1978, c. 1378, s. 1; 1975, c. 797; 1977, c. 725, s. 3, 
TOTO ACH 10445) 8.6}919819 c°275, 8.01; 1985, cms658)s.52;,1987, .c. 550,°s8.°25; 
2000-144, s. 36.) 

Subsection (b) Set Out Twice. — The first 
version of subsection (b) set out is effective until 
July 1, 2001. The second version of subsection 
(b) set out is effective July 1, 2001. 

Cross References. — For the Indigent De- 
fense Services Act, see Chapter 7A, Subchapter 
IX, Article 39B. 

Effect of Amendments. — Session Laws 

2000-144, s. 36, effective July 1, 2001, substi- 

tuted “a guardian ad litem shall be appointed 
pursuant to G.S. 1A-1, Rule 17, and rules 
adopted by the Office of Indigent Defense Ser- 
vices” for “the court shall appoint a guardian ad 
litem pursuant to G.S. 1A-1, Rule 17” in sub- 
section (b). 
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Chapter 110. 

Child Welfare. 

Article 2. 

Juvenile Services 

[Repealed and transferred.] 

Sec. 
110-26 through 110-38. [Repealed.] 

Article 6. 

Governor’s Advocacy Council on 
Children and Youth 

[Repealed.] 

110-73 through 110-84. [Reserved.] 

Article 7. 

Child Care Facilities. 

Sec. 
110-109. Child care subsidy rates. 

110-110 through 110-114. [Reserved.] 

Article 9. 

Child Support. 

110-136.3. Income withholding procedures; ap- 
plicability. 

ARTICLE 2. 

Juvenile Services. 

§§ 110-26 through 110-38: Repealed by Session Laws 1969, c. 911, s. 1. 

Editor’s Note. — Session Laws 1999-293, s. 
16, effective October 1, 1999, had provided: 
“Section 16. G.S. 110-36.3 is amended by add- 
ing a new subsection to read:” and set out a new 
subsection (d1). There is no G.S. 110-36.3, and 
G.S. 110-26 to 110-38 were repealed in 1969. It 

appears likely that the intent of the act was to 
add a subsection (d1) to G.S. 110-136.3. Subse- 
quently, Session Laws 2000-140, s. 20 (a) re- 
pealed Session Laws 1999-293, s. 16, and Ses- 
sion Laws 2000-140, s. 20(b) added a subsection 
(d1) to G.S. 110-136.3. 

ARTICLE 6. 

Governor’s Advocacy Council on Children and Youth. 

§§ 110-73 through 110-84: Reserved for future codification purposes. 

Editor’s Note. — The reserve line above is 

set out to correct an error in the main volume. 

ARTICLE 7. 

Child Care Facilities. 

§ 110-86. Definitions. 

CASE NOTES 

After-School Program Not a Day-Care 
Facility. — Court disagreed with the plaintiff's 
contention that after-school program was a 
day-care facility and a non-traditional govern- 

mental activity not entitled to governmental 
immunity under § 115C-42, because the pro- 
gram did not meet the statutory definition of 
“day-care facility” under this section, the record 
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revealed no evidence of profits, and the fees 
were insubstantial. Schmidt v. Breeden, 134 
N.C. App. 248, 517 S.E.2d 171 (1999). 

§ 110-109. Child care subsidy rates. 

(a) The Department shall conduct a statewide market rate study of child 
care facilities at least once every two years. The study shall include a survey 
of all licensed facilities. Based on the results of this study, the Department 
shall establish a market rate for child care centers and homes at each rated 
quality level for each county and for each age group. The Department shall also 
calculate a statewide market rate at each rated quality level for each age 
group. The market rate shall be set at the seventy-fifth percentile of fees 
charged to unsubsidized, privately paying parents at each rated quality level 
for each age group. 

(b) Within six months of completing a statewide market rate study, the 
Department shall publish the results of that study and implement market 
rates based on the results of that study. 

(c) When a county has at least 75 children in an age group at a particular 
rated quality level, the subsidy rate is the county market rate for that age 
group at that rated quality level. When a county has fewer than 75 children in 
an age group at a particular rated quality level, the subsidy rate is the 
statewide market rate for that age group at that rated quality level. 

(d) Notwithstanding the provisions of subsection (c) of this section, when it 
can be demonstrated that the statewide market rate is lower than the county 
market rate and that setting the subsidy rate at the statewide market rate 
would inhibit the ability of a county to purchase child care for low-income 
PS eae the subsidy rate shall be the county market rate. (2000-67, s. 
11.27(b). 

Editor’s Note. — Session Laws 2000-67, s. 
28.5, made this section effective July 1, 2000. 

- Session Laws 2000-67, s. 1.1, provides: “This 
act shall be known as ‘The Current Operations 
and Capital Improvements Appropriations Act 
of 2000.” 

Session Laws 2000-67, s. 11.27(c), provides 
that the first market rate study required by 
G.S. 110-109, as enacted by the act, is to be 
completed no later than April 1, 2001. 

Session Laws 2000-67, s. 11.27(d), directs the 
Department of Health and Human Services to 
conduct a one-time interim market rate study, 
to be completed no later than April 1, 2002, 
which study is to incorporate the results of the 

April 2001 study and is to contain a survey of 
rates charged at child care facilities that have 
changed their rate quality level since the sur- 
vey conducted for the April 2001. The Depart- 
ment is to implement the results of this study 
within six months of its completion. 

Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

§§ 110-110 through 110-114: Reserved for future codification pur- 
poses. 
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ARTICLE 9. 

Child Support. 

§ 110-132.1. Paternity determination by another state en- 
titled to full faith and credit. 

CASE NOTES 

Applied in New York v. Paugh, 135 N.C. App. 
434, 521 S.E.2d 475 (1999). 

§ 110-136.3. Income withholding procedures; applicabil- 
ity. 

(a) Required Contents of Support Orders. All child support orders, civil or 
criminal, entered or modified in the State in IV-D cases shall include a 
provision ordering income withholding to take effect immediately. All child 
support orders, civil or criminal, initially entered in the State in non-IV-D 
cases on or after January 1, 1994, shall include a provision ordering income 
withholding to take effect immediately as provided in G.S. 110-136.5(c1), 
unless one of the exceptions specified in G.S. 110-136.5(c1) applies. A non-IV-D 
child support order that contains an income withholding requirement and a 
IV-D child support order shall: 

(1) Require the obligor to keep the clerk of court or IV-D agency informed 
of the obligor’s current residence and mailing address; 

(2) , (2a) Repealed by Session Laws 1998, c. 517, s. 1. 
(3) Require the obligor to cooperate fully with the initiating party in the 

verification of the amount of the obligor’s disposable income; 
(4) Require the custodial party to keep the obligor informed of (i) the 

custodial party’s disposable income and the amount and effective date 
of any substantial change in this disposable income and (ii) the 
current residence and mailing address of the child, unless the court 
has determined that notice to the obligor is inappropriate because the 
obligor has made verbal or physical threats that constitute domestic 
violence under Chapter 50B of the General Statutes; and 

(5) Require the obligor to keep the initiating party informed of the name 
and address of any payor of the obligor’s disposable income and of the 
amount and effective date of any substantial change in this disposable 
income. 

(al) Payment Plan/Work Requirement for Past-Due Support. In any IV-D 
case in which an obligor owes past-due support and income withholding has 
been ordered but cannot be implemented against the obligor, the court may 
order the obligor to pay the support in accordance with a payment plan 
approved by the court and, if the obligor is subject to the payment plan and is 
not incapacitated, the court may order the obligor to participate in such work 
activities, as defined under 42 U.S.C. § 607, as the court deems appropriate. 

(b) When obligor subject to withholding. 
(1) In IV-D cases in which a new or modified child support order is entered 

on or after October 1, 1989, an obligor is subject to income withholding 
immediately upon entry of the order. In IV-D cases in which the child 
support order was entered prior to October 1, 1989, an obligor shall 
become subject to income withholding on the date on which the obligor 
fails to make legally obligated child support payments in an amount 
equal to the support payable for one month, or the date on which the 
obligor or obligee requests withholding. 
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(2) In non-IV-D cases in which the child support order was entered prior 
to January 1, 1994, an obligor shall be subject to income withholding 
on the earliest of: 
a. The date on which the obligor fails to make legally obligated child 

support payments in an amount equal to the support payable for 
one month; 

b. The date on which the obligor requests withholding; or 
c. The date on which the court determines, pursuant to a motion or 

independent action filed by the obligee under G.S. 110-136.5(a), 
that the obligor is or has been delinquent in making child support 
payments or has been erratic in making child support payments. 

(3) In IV-D child support cases in which an order was issued or modified 
in this State prior to October 1, 1996, and in which the obligor is not 
otherwise subject to withholding, the obligor shall become subject to 
withholding if the obligor fails to make legally obligated child support 
payments in an amount equal to the support payable for one month. 

(4) In the enforcement of alimony or postseparation support orders 
pursuant to G.S. 110-130.2, an obligor shall become subject to income 
withholding on the earlier of: 
a. The date on which the obligor fails to make legally obligated 

alimony or postseparation payments; or 
b. The date on which the obligor or obligee requests withholding. 

(c) Repealed by Session Laws 1998, c. 517, s. 1. 
(d) Interstate cases. An interstate case is one in which a child support order 

of one state is to be enforced in another state. 
(1) In interstate cases withholding provisions shall apply to a child 

support order of this or any other state. A petition addressed to this 
State to enforce a child support order of another state or a petition 
from an initiating party in this State addressed to another state to 
enforce a child support order entered in this State shall include: 
a. Acertified copy of the support order with all modifications, includ- 

ing any income withholding notice or order still in effect; 
b. A copy of the income withholding law of the jurisdiction which 

issued the support order, provided that this jurisdiction has a 
withholding law; 

A sworn statement of arrearages; 
. The name, address, and social security number of the obligor, if 

known; 
e. The name and address of the obligor’s employer or of any other 

source of income of the obligor derived in the state in which 
withholding is sought; and 

f. The name and address of the agency or person to whom support 
payments collected by income withholding shall be transmitted. 

(2) The law of the state in which the support order was entered shall 
apply in determining when withholding shall be implemented and 
interpreting the child support order. The law and procedures of the 
state where the obligor is employed shall apply in all other respects. 

(3) Except as otherwise provided by subdivision (2), income withholding 
initiated under this subsection is subject to all of the notice, hearing 
and other provisions of Chapter 110. 

(4) In all interstate cases notices and orders to withhold shall be served 
upon the payor by a North Carolina agency or judicial officer. In all 
interstate non-IV-D cases, the advance notice to the obligor shall be 
served pursuant to G.S. 1A-1, Rule 4, Rules of Civil Procedure. 

(5) For purposes of enforcing a petition under this subsection, jurisdiction 
is limited to the purposes of income withholding and Chapter 52A of 

a0 
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the General Statutes shall not apply. Nothing in this subsection 
precludes any remedy otherwise available in a proceeding under 
Chapter 52A of the General Statutes. 

(d1) Employment verifications. — For the purpose of establishing or modi- 
fying a child support order, the amount of the obligor’s gross income may be 
established by a written statement signed by the obligor’s employer or the 
employer’s designee or an Employee Verification form produced by the Auto- 
mated Collections Tracking System that has been completed and signed by the 
obligor’s employer or the employer’s designee. A written statement signed by 
the employer of the obligor or the employer’s designee that sets forth an 
obligor’s gross income, as well as an Employee Verification form signed by the 
obligor’s employer or the employer’s designee, shall be admissible evidence in 
any action establishing or modifying a child support order. 

(e) Procedures and regulations. Procedures, rules, regulations, forms, and 
instructions necessary to effect the income withholding provisions of this 
Article shall be established by the Secretary of the Department of Health and 
Human Services or the Secretary’s designee and the Administrative Office of 
the Courts. Forms and instructions shall be sent with each order or notice of 
withholding. (1985 (Reg. Sess., 1986), c. 949, s. 2; 1987, c. 589, s. 1; 1989, c. 601, 
s. 2; 1993, c. 517, s. 1; 1997-433, ss. 3, 6.1; 1997-443, s. 11A.118(a); 1998-17, s. 
1; 1998-176, s. 4; 2000-140, s. 20(b).) 

Editor’s Note. — 
Session Laws 1999-293, s. 16, effective Octo- 

ber 1, 1999, had provided: “Section 16. G.S. 
110-36.3 is amended by adding a new subsec- 
tion to read:” and set out a new subsection (d1). 
There is no G.S. 110-36.3, and G.S. 110-26 to 
110-38 were repealed in 1969. It appears likely 
that the intent of the act was to add a subsec- 

tion (d1) to G.S. 110-136.3. Subsequently, Ses- 
sion Laws 2000-140, s. 20 (a) repealed Session 
Laws 1999-293, s. 16, and Session Laws 2000- 
140, s. 20(b) added a subsection (d1) to G.S. 
110-136.3. 

Effect of Amendments. — 
Session Laws 2000-140, s. 20(b), effective 

July 21, 2000, added subsection (d1). 
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Chapter 111. 

Aid to the Blind. 

Article 1. 

General Duties of Department of Health 
and Human Services. 

Sec. 
111-4. Register of State’s blind. 
111-5. [Repealed.] 
111-6. Training schools and workshops; train- 

ing outside State; sale of products; 
direct relief; matching of federal 
funds. 

111-6.1. Rehabilitation center for the blind and 
visually impaired. 

111-7. In-home services. 
111-8. Investigations; eye examination and 

: treatment. 

111-8.1. [Repealed.] 
111-11. Definitions. 
111-11.1. Jurisdiction of certain Divisions 

within the Department of Health 
and Human Services. 

111-12.6. Disposition of funds deposited with 
- or transferred to State Treasurer. 

Article 2. 

Aid to the Blind. 

111-14. Application for benefits under Article; 
investigation and award by county 
commissioners. 

111-15. Eligibility for relief. 
111-16. Application for aid; notice of award; 

review. 
111-18.1. Award and assistance checks payable 

to decedents. 
111-27. Department of Health and Human Ser- 

vices to promote employment of 
blind persons; vending stands on 
public property. 

Sec. 
111-27.1. Department of Health and Human 

Services authorized to conduct 
certain business operations. 

111-28. Department of Health and Human Ser- 
vices authorized to receive grants 
for benefit of blind and visually 
impaired; use of information con- 
cerning blind persons. 

111-28.1. Department of Health and Human 
Services authorized to cooperate 
with federal government in reha- 
bilitation of blind and visually im- 
paired. 

Article 3. 

Operation of Vending Facilities on State 
Property. 

111-41. Preference to blind persons in opera- 
tion of vending facilities; responsi- 
bility of Department of Health 
and Human Services. 

Definitions as used in this Article. 
Installation of coin-operated vending 

machines. 
Location and services provided by 

State agency. 
Duty of State agency to inform the 

Department of Health and Hu- 
man Services. 

Vending facilities operated by those 
other than blind persons. 

Article 4. 

Operation of Highway Vending Facilities 
on North Carolina Highways. 

111-49. Definitions as used in this Article. 
111-50. Operations of highway vending. 

111-42. 
111-43. 

111-44. 

111-45. 

111-46. 

ARTICLE 1. 

General Duties of Department of Health and Human Services. 

§ 111-4. Register of State’s blind. 

(a) The Department of Health and Human Services shall cause to be 
maintained a complete register of the blind in the State that shall describe the 
condition and cause of blindness of each and any other facts that may seem to 
the Department of Health and Human Services to be of value. 

(b) When, upon examination by a physician or optometrist, any person is 
found to be blind, the examiner shall report the results of the examination to 
the Department of Health and Human Services within 30 days after the 
examination is conducted. (1935, c. 53, s. 3; 1973, c. 476, s. 143; 1975, c. 19, s. 
35; 1997-443, s. 11A.118(a); 2000-121, s. 1.) 
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Effect of Amendments. — Session Laws nated the existing paragraph as subsection (a) 
2000-121, s. 1, effective July 14, 2000, desig- and rewrote it; and added subsection (b). 

§ 111-5: Repealed by Session Laws 2000-121, s. 2, effective July 14, 2000. 

§ 111-6. Training schools and workshops; training outside 
State; sale of products; direct relief; matching 
of federal funds. 

The Department of Health and Human Services may establish one or more 
training schools and workshops for employment of suitable blind and visually 
impaired persons, equip and maintain these schools and workshops, pay 
employees suitable wages, devise means for the sale and distribution of the 
products of these schools and workshops, and cooperate with shops already 
established. The Department of Health and Human Services may also pay for 
lodging, tuition, support and all necessary expenses for blind and visually 
impaired persons during their training or instruction in any suitable occupa- 
tion, whether it be in industrial, commercial, professional, or any other 
establishments, schools or institutions, or through private instruction when in 
the judgment of the Department of Health and Human Services this instruc- 
tion or training can be obtained and will contribute to the efficiency or 
self-support of the blind and visually impaired persons. When special educa- 
tional opportunities cannot be had within the State, they may be arranged for, 
at the discretion of the Department of Health and Human Services, outside of 
the State. The Department of Health and Human Services may also aid 
individual blind and visually impaired persons or groups of blind and visually 
impaired persons to become self-supporting by furnishing material or equip- 
ment to them and by assisting them in the sale and distribution of their 
products. Any portion of the funds appropriated to the Department of Health 
and Human Services under the provisions of this Chapter providing for the 
rehabilitation of the blind and visually impaired and the prevention of 
blindness may, when the Commission for the Blind deems wise, be given in 
direct money payments to the needy blind in accordance with the provisions of 
G.S. 111-13 through G.S. 111-26. Whenever possible such funds may be 
matched by funds provided by the federal Social Security Act, 42 U.S.C. § 301, 
et seq., as amended. (1935, c. 53, s. 5; 1937, c. 124, s. 16; 1973, c. 476, s. 143; 
1997-443, s. 11A.118(a); 2000-121, s. 3.) 

Effect of Amendments. — Session Laws throughout, and otherwise clarified provisions 
2000-121, s. 3, effective July 14, 2000, inserted and deleted obsolete language. 
“and visually impaired” following “blind” 

§ 111-6.1. Rehabilitation center for the blind and visually 
impaired. 

The Department of Health and Human Services shall establish and operate 
a rehabilitation center for the blind and visually impaired for the purpose of 
evaluating and providing instruction in specialized independent living, 
prevocational, and vocational skills to blind and visually impaired persons to 
prepare them for obtaining and maintaining employment. 

The Commission shall make all rules necessary for this purpose and the 
Department of Health and Human Services may enter into any agreement or 
contract; to purchase or lease property, both real and personal, to accept grants 
and gifts of whatever nature, and to do all other things necessary to carry out 
the intent and purposes of this rehabilitation center. 
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The Department of Health and Human Services may receive grants-in-aid 
from the federal government for carrying out the provisions of this section, as 
well as for other related rehabilitation programs for blind and visually 
impaired persons under the provisions of the Rehabilitation Act of 1973, Pub. 
L. No. 93-112, 87 Stat. 355, 29 U.S.C. § 701, et seq., as amended. Blind and 
visually impaired persons as defined in G.S. 111-11, who are physically present 
in North Carolina may enjoy the benefits of this section or any other related 
rehabilitation benefits under the Rehabilitation Act of 1973, as amended. 
(1945, c. 698; 1951, c. 319, s. 4; 1971, c. 1215, s. 2; 1973, c. 476, s. 143; 1997-443, 
s. 11A.118(a); 2000-121, s. 4.) 

Effect of Amendments. — Session Laws 

2000-121, s. 4, effective July 14, 2000, rewrote 
the section. 

§ 111-7. In-home services. 

The Department of Health and Human Services may foster maximum 
independence of blind and visually impaired persons through the provision of 
in-home independent living, development of community-based support groups, 
and related services as it deems advisable. (1935, c. 53, s. 6; 1973, c. 476, s. 143; 
1997-443, s. 11A.118(a); 2000-121, s. 5.) 

Effect of Amendments. — Session Laws blind by promotion visits among them and 
2000-121, s. 5, effective July 14, 2000, substi- teaching them in their homes as the Depart- 
tuted “foster maximum independence...deems ment of Health and Human Services may deem 
advisable” for “ameliorate the condition of the advisable.” 

§ 111-8. Investigations; eye examination and treatment. 

The Department of Health and Human Services shall continue to make 
inquiries concerning the cause of blindness, to learn what proportion of these 
cases are preventable, and to inaugurate and cooperate in any measure for the 
State it deems advisable. The Department of Health and Human Services may 
arrange for the examination of the eyes of blind and visually impaired persons 
and may secure and pay for medical and surgical treatment for these persons 
whenever in the judgment of a qualified ophthalmologist or optometrist the 
eyes of this person may be benefited by the treatment. (1935, c. 53, s. 7; 1973, 
c. 476, s. 143; 1997-443, s. 11A.118(a); 2000-121, s. 6.) 

Effect of Amendments. — Session Laws inserted “or optometrist,” and made stylistic 
2000-121, s. 6, effective July 14, 2000, substi- changes. 
tuted “visually impaired” for “partially blind,” 

§ 111-8.1: Repealed by Session Laws 2000-121, s. 7, effective July 14, 2000. 

Cross References. — For present similar 
provisions, see § 111-4(b). 

§ 111-11. Definitions. 

For the purposes of this Chapter, the following definitions apply: 
(1) “Blind person” means a person who meets any of the following criteria: 

a. Is totally blind. 
b. Has central visual acuity that does not exceed 20/200 in the better 

eye with correcting lenses. 

305 



§111-11.1 2000 INTERIM SUPPLEMENT §111-12.6 

c. Has a visual field that subtends an angle no greater than 20 
degrees at its widest diameter. 

(2) “Visually impaired person” means a person whose vision with glasses 
is so limited as to prevent the performance of ordinary activity for 
which eyesight is essential. (1935, c. 53, s. 10; 1939, c. 124; 1971, c. 
1215, s. 3; 2000-121, s. 8.) 

Effect of Amendments. — Session Laws 

2000-121, s. 8, effective July 14, 2000, rewrote 
the section. 

§ 111-11.1. Jurisdiction of certain Divisions within the 
Department of Health and Human Services. 

For the purpose of providing rehabilitative services to people who are 
visually impaired, the Division of Services for the Blind and the Division of 
Vocational Rehabilitation Services shall develop and enter into an agreement 
specifying which agency can most appropriately meet the specific needs of this 
client population. If the Divisions cannot reach an agreement, the Secretary of 
Health and Human Services shall determine which Division can most appro- 
priately meet the specific needs of this client population. (2000-121, s. 9.) 

Editor’s Note. — Session Laws 2000-121, s. 
37, made this section effective July 14, 2000. 

§ 111-12.6. Disposition of funds deposited with or trans- 
ferred to State Treasurer. 

All funds required under this Article to be deposited with or which have been 
transferred to the State Treasurer by the Bureau of Employment of the 
Department of Health and Human Services, and all future net earnings and 
accumulations of the Bureau or its successor, other than the one hundred 
thousand dollars ($100,000) reserve fund provided for in G.S. 111-12.5, from 
whatever source shall be periodically, but not less frequently than annually, 
paid over to and retained by the State Treasurer as a separate fund or account. 
The funds deposited with the State Treasurer shall be invested and the income 
from the corpus shall inure to the sole benefit of the Department of Health and 
Human Services. The income and corpus shall be expended for services to and 
for the benefit of blind and visually impaired persons in North Carolina upon 
recommendation of the Commission for the Blind, by and with the approval of 
the Governor as the Director of the Budget. (1967, c. 1214; 1973, c. 476, s. 143; 
1997-443, s. 11A.118(a); 2000-121, s. 10.) 

Effect of Amendments. — Session Laws for in G.S. 111-12.5” for “herein provided for,” 
2000-121, s. 10, effective July 14, 2000, in the substituted “blind and visually impaired” for 
first sentence, deleted “heretofore” following “visually handicapped” in the last sentence, 
“which have been” and substituted “provided and made three minor wording changes. 

ARTICLE 2. 

Aid to the Blind. 

Effect of Amendments. — Session Laws 
2000-121, s. 11, effective July 14, 2000, deleted 
“Needy” from the article heading. 
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§ 111-14. Application for benefits under Article; investiga- 
tion and award by county commissioners. 

Any person claiming benefits under this Article shall file with the commis- 
sioners of the county in which he or she is residing an application in writing, 
in duplicate, upon forms prescribed by the Department of Health and Human 
Services. This application shall be accompanied by a certificate signed by a 
reputable physician licensed to practice medicine in the State who is actively 
engaged in the treatment of diseases of the human eye or by an optometrist, 
whichever the individual may select, stating that the applicant is blind. This 
application may be made on the behalf of any blind person by the Department 
of Health and Human Services or by any other person. The board of county 
commissioners shall cause an investigation to be made by a qualified person 
designated as its agent for this purpose and shall pass upon the application 
without delay, determine the eligibility of the applicant, and allow or disallow 
the relief sought. In passing upon the application, the board of county 
commissioners may take into consideration the facts set forth in the applica- 
tion and any other facts that are deemed necessary, and may at any time 
require an additional examination of the applicant’s eyes by an ophthalmolo- 
gist designated by the Department of Health and Human Services. When 
satisfied with the merits of the application, the board of county commissioners 
shall allow the application and grant to the applicant any proper relief 
according to the rules established by the Commission for the Blind. (1937, c. 
124, s. 3; 1939, c. 124; 1951, c. 319, s. 1; 1957, c. 674; 1973, c. 476, s. 143; 
1997-443, s. 11A.118(a); 2000-121, s. 12.) 

Effect of Amendments. — Session Laws 
2000-121, s. 12, effective July 14, 2000, rewrote 
the section. 

§ 111-15. Eligibility for relief. 

_ Blind persons having the following qualifications shall be eligible for relief 
under the provisions of this Article: 

(1) Repealed by Session Laws 2000-121, s. 13, effective July 14, 2000. 
(2) Who are unable to provide for themselves the necessities of life and 

who have insufficient means for their own support and who have no 
relative or relatives or other persons in this State able to provide for 
them who are legally responsible for their maintenance; and 

(3) Who, at the time his application is filed, is living in the State of North 
Carolina voluntarily with the intention of making his home in the 
State and not for a temporary purpose. [and] 

(4) Who are not inmates of any charitable or correctional institution of 
this State or of any county or city thereof: Provided, that an inmate of 
such charitable institution may be granted a benefit in order to enable 
such person to maintain himself or herself outside of an institution; 
and 

(5) Who are not, because of physical or mental condition, in need of 
continuing institutional care. Provided, that the State agency shall, in 
determining need, take into consideration any other income and 
resources of the individual claiming aid to the blind; except that, in 
making such determination, the State agency shall disregard such 
earned income as will enable said agency to receive the maximum 
grants from the federal government for such purpose. (1937, c. 124, s. 
4; 1951, c. 319, s. 3; 1961, c. 666, s. 1; 1971, c. 1215, s. 1; 1981, c. 131; 
2000-121, s. 13.) 
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Effect of Amendments. — Session Laws 
2000-121, s. 13, effective July 14, 2000, re- 
pealed subdivision (1), pertaining to people 
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whose vision with glasses is insufficient for use 
in ordinary occupations for which sight is es- 
sential. 

§ 111-16. Application for aid; notice of award; review. 

Promptly after an application for aid is made to the board of county 
commissioners under this Article, the Department of Health and Human 
Services shall be notified of the application by mail by the county commission-_ 
ers. One of the duplicate applications for aid made before the board of county 
commissioners shall be transmitted with this notice. 

As soon as any award has been made or any application declined by the 
board of county commissioners, prompt notice in writing of the award or the 
declined application shall be forwarded by mail to the Department of Health 
and Human Services and to the applicant. This notice shall fully state the 
particulars of the award or the facts of denial. An applicant may appeal an 
award or denial pursuant to Article 3 of Chapter 150B of the General Statutes. 
(1937, c. 124, s. 5; 1971, c. 603, s. 1; 1973, c. 476, s. 148; 1997-443, s. 11A.118(a); 
2000-121, s. 14.) 

Effect of Amendments. — Session Laws 
2000-121, s. 14, effective July 14, 2000, rewrote 
the section. 

§ 111-18.1. Award and assistance checks payable to dece- 
dents. 

(a) In the event of the death of a recipient of an award made pursuant to 
G.S. 111-18 during or after the first day of the month for which the award was 
authorized to be paid, any check or checks in payment of such award made 
payable to the deceased recipient and not endorsed prior to the payee’s death 
shall be delivered to the clerk of the superior court and be by him administered 
under the provisions of G.S. 28A-25-6. 

(b) In the event of the death of a recipient of a cash payment service that 
was rendered as part of a program of public assistance for the blind or visually 
impaired, any check issued for the payment of that service made payable to 
that recipient, but not endorsed prior to the recipient’s death, shall be returned 
to the issuing agency and made void. The issuing agency shall then issue a 
check payable to the provider of the service for the sum remaining due for this 
service, not to exceed the amount of the returned and voided check. (1979, c. 
762, s. 2; 2000-121, s. 15.) 

Effect of Amendments. — Session Laws 
2000-121, s. 15, effective July 14, 2000, in (b), in 
the first sentence, deleted “service, as defined 
by regulation of the N.C. Commission for the 

Blind, which” following “of a cash payment” and 
substituted “impaired” for “handicapped” and 
made minor wording changes throughout the 
section. 

§ 111-27. Department of Health and Human Services to 
promote employment of blind persons; vend- 
ing stands on public property. 

For the purpose of assisting blind persons to become self-supporting, the 
Department of Health and Human Services may carry on activities to promote 
the employment of blind persons, including the licensing and establishment of 
blind persons as operators of vending stands in public buildings. The Depart- 
ment of Health and Human Services may cooperate with the federal govern- 
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ment in the furtherance of the Randolph-Sheppard Vending Stand Act, 20 
U.S.C. §§ 107-107f, as amended, providing for the licensing of blind persons to 
operate vending stands in federal buildings, or any other act of Congress that 
may be enacted. 

The board of county commissioners of each county and the commissioners or 
officials in charge of various State and municipal buildings may permit the 
operation of vending stands by blind persons on the premises of any State, 
county or municipal property under their respective jurisdictions. These 
operators shall be first licensed by the Department of Health and Human 
Services. Additionally, no vending stands may be operated unless, in the 
opinion of the commissions or officials having control and custody of the 
property, the vending stands may be properly and satisfactorily operated on 
the premises without undue interference with the use and needs of the 
premises or property for public purposes. (1939, c. 123; 1973, c. 476, s. 143; 
1997-443, s. 11A.118(a); 2000-121, s. 16.) 

Effect of Amendments. — Session Laws 
2000-121, s. 16, effective July 14, 2000, rewrote 
the section. 

§ 111-27.1. Department of Health and Human Services au- 
thorized to conduct certain business opera- 
tions. 

For the purpose of assisting blind and visually impaired persons to become 
self-supporting the Department of Health and Human Services may carry on 
activities to promote the rehabilitation and employment of the blind and 
visually impaired, including employment in or the operation of various 
business enterprises suitable for the blind and visually impaired. The Execu- 
tive Budget Act applies to the operation of these enterprises as to all 
appropriations made by the State to aid in the organization and the establish- 
ment of these businesses. Purchases and sales of merchandise or equipment, 
the payment of rents and wages to blind and visually impaired persons 
operating these businesses, and other expenses of these businesses from funds 
derived from local subscriptions and from the day-by-day operations are not 
subject to the provisions of law regulating purchases and contracts, or to the 
deposit and disbursement that apply to State funds but shall be supervised by 
the Department of Health and Human Services. All of the business operations 
under this law are subject to the oversight of the State Auditor pursuant to 
Article 5A of Chapter 147 of the General Statutes. 

Randolph-Sheppard vendors are not State employees. Blind licensees oper- 
ating vending facilities under contract with the Department of Health and 
Human Services, Division of Services for the Blind, are independent contrac- 
tors. (1945, c. 72, s. 2; 1971, c. 1025, s. 1; 1973, c. 476, s. 143; 1983, c. 867, s. 1; 
1998, c. 257, s. 9; 1997-443, s. 11A.118(a); 2000-121, s. 17.) 

Effect of Amendments. — Session Laws _ paragraph deleted “After September 30, 1983” 
2000-121, s. 17, effective July 14,2000,inserted from the beginning, and deleted “North Caroli- 
“and visually imparied” following “blind” na” preceding “Department of Health and Hu- 
throughout the first paragraph; in the second man Services”; and made stylistic changes. 
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§ 111-28. Department of Health and Human Services au- 
thorized to receive grants for benefit of blind 
and visually impaired; use of information con- 
cerning blind persons. 

The Department of Health and Human Services may receive grants-in-aid 
from the federal government or any State or federal agency for the purpose of 
rendering other services to the blind, visually impaired, and those in danger of 
becoming blind. All of these grants shall be paid into the State treasury and 
credited to the account of the Department of Health and Human Services, to be 
used in carrying out the provisions of this law. 

The Commission for the Blind may adopt rules as may be required by the 
federal government or State or federal agency as a condition for receiving these 
federal funds, not inconsistent with the laws of this State. 

The Department of Health and Human Services may enter into reciprocal 
agreements with public welfare agencies in other states regarding assistance 
and services to residents, nonresidents, or transients, and cooperate with other 
agencies of the State and federal governments in the provisions of assistance 
and services and in the study of the problems involved. 

The Department of Health and Human Services may establish and enforce 
reasonable rules governing the custody, use and preservation of the records, 
papers, files, and communications of the Department. 

It is unlawful, except for purposes directly connected with the administra- 
tion of aid to the blind and visually impaired and in accordance with the rules 
of the Department of Health and Human Services, for any person to solicit, 
disclose, receive, make use of, or to authorize, knowingly permit, participate in, 
or acquiesce in the use of, any list of or name of, or any information concerning, 
persons applying for or receiving aid to the blind and visually impaired, 
directly or indirectly derived from the records, papers, files, or communications 
of the Department of Health and Human Services, the board of county 
commissioners, or the county social services department, or acquired in the 
course of the performance of official duties. 

The Department of Health and Human Services may release to the Division 
of Motor Vehicles in the Department of Transportation and to the North 
Carolina Department of Revenue the name and medical records of any person 
listed in the register of the blind in this State maintained under the provisions 
of G.S. 111-4. All information and documents released to the Division of Motor 
Vehicles and the Department of Revenue shall be treated by them as confi- 
dential for their use only and shall not be released by them to any person for 
commercial or political purposes or for any purpose not directly connected with 
the administration of Chapters 20 and 105 of the General Statutes. The 
Department of Health and Human Services may also release to the North 
Carolina Library for the Blind and Physically Handicapped of the Department 
of Cultural Resources, the name and address of any person listed in the 
register of the blind in this State maintained under the provisions of G.S. 
111-4. All information released to the North Carolina Library for the Blind and 
Physically Handicapped shall be treated as confidential for its use only and 
shall not be released to any person for commercial or political purposes or for 
any purpose not directly connected with providing information concerning 
services offered by the North Carolina Library for the Blind and Physically 
Handicapped. (1939, c. 124; 1941, c. 186; 1969, cc. 871, 982; 1973, c. 476, s. 143; 
1989, c. 752, s. 141; 1997-443, s. 11A.118(a); 2000-121, s. 18.) 

Effect of Amendments. — Session Laws 

2000-121, s. 18, effective July 14, 2000, rewrote 
the section. 
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§ 111-28.1. Department of Health and Human Services au- 
thorized to cooperate with federal government 
in rehabilitation of blind and visually im- 
paired. 

The Department of Health and Human Services may adopt the necessary 
rules to cooperate with the federal government in the furtherance of the 
Rehabilitation Act of 1973, Pub. L. No. 93-112, 87 Stat. 355, 29 U.S.C. § 701, 
et seq., as amended, providing for the rehabilitation of the blind and visually 
impaired. (1945, c. 72, s. 1; 1973, c. 476, s. 148; 1997-448, s. 11A.118(a); 
2000-121, s. 19.) 

Effect of Amendments. — Session Laws 
2000-121, s. 19, effective July 14, 2000, rewrote 
the section. 

ARTICLE 3. 

Operation of Vending Facilities on State Property. 

§ 111-41. Preference to blind persons in operation of vend- 
ing facilities; responsibility of Department of 
Health and Human Services. 

In order to promote the employment and the self-sufficiency of blind persons 
in North Carolina, State agencies shall upon the request of the Department of 
Health and Human Services give preference to blind persons in the operation 
of vending facilities on State property. The Department of Health and Human 
Services shall encourage and assist the operation of vending facilities by blind 
persons. (1978, c. 1280, s. 1; 1997-443, s. 11A.118(a); 2000-121, s. 20.) 

Effect of Amendments. — Session Laws _ tuted “blind persons” for “visually handicapped 
2000-121, s. 20, effective July 14, 2000, substi- persons” throughout the section. 

§ 111-42. Definitions as used in this Article. 

(a) “Regular vending facility” means a vending facility where food prepara- 
tion or cooking is not done on the State property. 

(b) “State agency” means department, commission, agency or instrumental- 
ity of the State. 

(c) “State property or State building” means building and land owned, 
leased, or otherwise controlled by the State, exclusive of schools, colleges and 
universities, the North Carolina State Fair, and the State Legislative Building. 

(d) “Vending facility” includes a snack bar, cafeteria, restaurant, cafe, 
concession stand, vending stand, cart service, or other facilities at which food, 
drinks, novelties, newspapers, periodicals, confections, souvenirs, tobacco 
products or related items are regularly sold. 

(e) Repealed by Session Laws 2000-121, s. 21, effective July 14, 2000. (19783, 
c. 1280, s. 1; 2000-121, s. 21.) 

Effect of Amendments. — Session Laws _ pealed subsection (e), defining “visually handi- 
2000-121, s. 21, effective July 14, 2000, re- capped.” 
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§ 111-43. Installation of coin-operated vending machines. 

In locations where the Department of Health and Human Services deter- 
mines that a vending facility may not be operated or should not continue to 
operate due to insufficient revenues to support a blind vendor or due to the lack 
of qualified blind applicants, the Department shall have the first opportunity 
to secure, by negotiation of a contract with one or more licensed commercial 
vendors, coin-operated vending machines for the location. Profits from coin- 
operated vending machines secured by the Department of Health and Human 
Services shall be used by the Department for the support of programs that 
enable blind and visually impaired people to live more independently, includ- 
ing medical, rehabilitation, independent living, and educational services 
offered by the Division of Services for the Blind. (1973, c. 1280, s. 1; 1991, c. 
689, s. 221.4(a); 1991 (Reg. Sess., 1992), c. 984, s. 1; 2000-121, s. 22.) 

Effect of Amendments. — Session Laws “of Health and Human Services” twice and 

2000-121, s. 22, effective July 14, 2000,inserted inserted “and visually impaired” near the end. 

§ 111-44. Location and services provided by State agency. 

If the Department of Health and Human Services determines that a location 
is suitable for the operation of a vending facility by a blind person, the State 
agency with authority over the location shall provide proper space, plumbing, 
lighting, and electrical outlets for the vending facility in the original planning 
and construction, or in the alteration and renovation of the present location. 
The State agency shall provide necessary utilities, janitorial service, and 
garbage disposal for the operation of the vending facility. Space and services 
for the vending facilities shall be provided without charge. (1973, c. 1280, s. 1; 
1997-443, s. 11A.118(a); 2000-121, s. 23.) 

Effect of Amendments. — Session Laws made minor wording changes throughout the 
2000-121, s. 23, effective July 14, 2000, substi- — section. 
tuted “blind” for “visually handicapped” and 

§ 111-45. Duty of State agency to inform the Department 
of Health and Human Services. 

It shall be the duty of the State agencies to inform the Department of Health 
and Human Services of existing and prospective locations for vending facilities 
and coin-operated vending machines and to adopt rules, upon request of the 
Department, to promote the successful operation of the vending facilities of the 
blind. (1973, c. 1280, s. 1; 2000-121, s. 24.) 

Effect of Amendments. — Session Laws tuted “adopt rules, upon request of the Depart- 
2000-121, s. 24, effective July 14, 2000, inserted ment” for “prescribe regulation (upon request of 
“of Health and Human Services” in the section the Department),” and substituted “blind” for 
heading and in the text of the section, substi- “visually handicapped.” 

§ 111-46. Vending facilities operated by those other than 
blind persons. 

Where vending facilities on State property are operated by those other than 
blind persons on the date of enactment of this Article, the contract of these 
vending facilities shall not be renewed or extended unless the Secretary of the 
Department of Health and Human Services is notified of the proposed renewal 
or extension and the Secretary determines within 30 days of this notification 
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that the vending facilities are not, or cannot become, suited for operation by 
the blind. If the Secretary of the Department of Health and Human Services 
within 30 days of the date of this notification fails to provide for the operation 
of the vending facilities by the blind, the existing contract may be renewed or 
extended. (1973, c. 1280, s. 1; 1997-443, s. 11A.118(a); 2000-121, s. 25.) 

Effect of Amendments. — Session Laws 

2000-121, s. 25, effective July 14, 2000, substi- 
throughout, made stylistic changes, and substi- 
tuted a gender-neutral term. 

tuted “blind” for “visually handicapped” 

ARTICLE 4. 

Operation of Highway Vending Facilities on North Carolina 

Highways. 

§ 111-49. Definitions as used in this Article. 

(a) “Automatic vending” means a coin, currency, token, ticket, or credit card 
operated machine that dispenses food, drinks, or sundries. 

(b) “Blind vendor” means a blind person who has been licensed by the 
Division of Services for the Blind to operate a vending stand in a public 
building. 

(c) “Highway vending facilities” means automatic vending operations lo- 
cated on North Carolina highways in Welcome Centers and rest areas 
designated by the State. (1991 (Reg. Sess., 1992), c. 984, s. 3; 2000-121, s. 26.) 

“as specified in G.S. 105-249(b)” following 
“blind person” in (b). 

Effect of Amendments. — Session Laws 
2000-121, s. 26, effective July 14, 2000, deleted 

§ 111-50. Operations of highway vending. 

(a) In locations on North Carolina highways where the Department of 
Health and Human Services determines that automatic vending is suitable, 
the Department shall authorize the Division of Services for the Blind to 
contract with blind vendors in the operation of highway vending facilities. The 
contracts shall be reviewed and renegotiated by the Division every two years 
and shall be reviewed by the Transfer and Promotion Committee. The 
Commission for the Blind shall adopt rules necessary to govern the operations. 
The highway vending program shall be a part of the Business Enterprises 
Program operated under the Randolph-Sheppard Act, 20 U.S.C. § 107a. 

(b) Repealed by Session Laws 2000, c. 121, s. 27, effective July 14, 2000. 
(c) The Commission for the Blind may adopt rules to establish applicable 

set-aside rates for the Business Enterprises Program. The Commission shall 
only develop rules authorized by this subsection with the active participation 
of the Elected Committee of Vendors. (1991 (Reg. Sess., 1992), c. 984, s. 3; 
1997-443, s. 11A.118(a); 2000-121, s. 27.) 

Editor’s Note. — Session Laws 2000-121, s. 
35, provides: “The Commission for the Blind 
shall not exercise the authority granted under 
G.S. 111-50(c), as enacted by Section 27 of this 
act, until after such time as the Rehabilitation 
Services Administration of the United States 
Department of Education has designated the 
Commission as part of the State Licensing 
Agency for the Business Enterprises Program. 

Until such time as the Commission for the 
Blind adopts permanent rules to establish set- 
aside rates for the Business Enterprise Pro- 
gram pursuant to G.S. 111-50(c), as enacted by 
Section 27 of this act, profits returned to the 
Division of Services for the Blind shall be based 
upon operator net income and determined as 
follows: 

“(1) The Division shall charge seventeen per- 
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cent (17%) set-aside on operator net income up 
to two and one-half times the average operator 
income for the previous State fiscal year. 

“(2) The Division shall charge fifty percent 
(50%) set-aside on operator net income over two 
and one-half times the average operator income 

2000 INTERIM SUPPLEMENT §111-50 

for the previous State fiscal year.” 
Effect of Amendments. — Session Laws 

2000-121, s. 27, effective July 14, 2000, deleted 
former subsection (b) pertaining to profits re- 
turned to the Division; and added subsection 
(c). 
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Chapter 113. 

Conservation and Development. 

SUBCHAPTER II. STATE FORESTS AND 
PARKS. 

Article 2. 

Acquisition and Control of State Forests 
and Parks. 

Sec. 
113-34.1. Power to acquire conservation lands 

not included in the State Parks 
System. 

Article 4. 

Protection and Development of Forests; 
Fire Control. 

113-55.2. Warning tickets for violations of the 
forest laws. 

SUBCHAPTER IV. CONSERVATION OF 
MARINE AND ESTUARINE AND WILDLIFE 

RESOURCES. 

Article 14A. 

Coastal and Estuarine Commercial 

Fishing Licenses. 

113-169.1. (Expires September 1, 2003) Per- 
mits for gear, equipment, and 

Sec. 
other specialized activities autho- 
rized. 

113-173. (Expires September 1, 2003) Recre- 
ational Commercial Gear License. 

Article 17. 

Administrative Provisions; Regula- 
tory Authority of Marine 
Fisheries Commission 

and Department. 

113-221. Rules; proclamations; 
Commission meetings. 

113-229. Permits to dredge or fill in or about 
estuarine waters or State-owned 
lakes. 

emergency 

Article 21. 

Licenses and Permits Issued by 
the Wildlife Resources 

Commission. 

113-275. General provisions respecting li- 
censes and permits. 

SUBCHAPTER II. STATE FORESTS AND PARKS. 

ARTICLE 2. 

Acquisition and Control of State Forests and Parks. 

§ 113-34. Power to acquire lands as State forests, parks, 
etc.; donations or leases by United States; 
leases for recreational purposes; rules govern- 
ing public use. 

Cross References. — As to power of the 
Department of Administration to acquire con- 

servation lands not included in the State Parks 

System, see § 113-34.1. 

§ 113-34.1. Power to acquire conservation lands not in- 
cluded in the State Parks System. 

The Department of Administration may acquire and allocate to the Depart- 
ment of Environment and Natural Resources for management by the Division 
of Parks and Recreation lands that the Department of Environment and 
Natural Resources finds are important for conservation purposes but which 
are not included in the State Parks System. Lands acquired pursuant to this 
section are not subject to Article 2C of Chapter 113 of the General Statutes and 
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may be traded or transferred as necessary to protect, develop, and manage the 
Mountains to Sea State Park Trail, other State parks, or other conservation 
lands. This section does not expand the power granted to the Department of 
Environment and Natural Resources under G.S. 113-34(a) to acquire land by 
condemnation. (2000-157, s. 3.) 

Editor’s Note. — Session Laws 2000-157, s. 
4, made this section effective August 2, 2000. 

Session Laws 2000-157, ss. 1 and 2, autho- 
rizes the Department of Environment and Nat- 
ural Resources to add the Mountains to Sea 
State Park Trail to the State Parks System as 
provided in G.S. 113-44.14(b), to be comprised 
only of those lands or easements which are or 
will be allocated for management to the Divi- 
sion of Parks and Recreation for this purpose. 
The Division is to promote, encourage, and 
facilitate the establishment of dedicated con- 
necting trails through lands managed by other 
governmental agencies and nonprofit organiza- 
tions in order to form a continuous trail across 
the State. At least five business days prior to 

initiating condemnation proceedings to acquire 
land for the Mountains to Sea State Park Trail, 
the Department of Administration is to notify 
the board of commissioners of the county in 
which the land is located and, if the land is 
located in a municipality, the board of commis- 
sioners of the municipality. Unless a governing 
body of a county or municipality notifies the 
Department of Administration within five busi- 
ness days that it objects to the proceedings, the 
Department of Administration may initiate the 
proceedings. The Department of Administra- 
tion is not to initiate proceedings if a governing 
body of a county or municipality notifies the 
Department of Administration within five busi- 
ness days that it objects to the proceedings. 

ARTICLE 2C. 

State Parks Act. 

§ 113-44.7. Short title. 

Cross References. — As to power of the 
Department of Administration to acquire con- 

servation lands not included in the State Parks 

System, see § 113-34.1. 

§ 113-44.14. Additions to and deletions from the State 
Parks System. 

Editor’s Note. — 
Session Laws 2000-17, s. 1, effective June 22, 

2000, authorizes the Department of Environ- 
ment and Natural Resources to add Bullhead 
Mountain State Natural Area to the State 
Parks System as provided in G.S. 113-44.14(b). 

Session Law 2000-102, s. 1, effective July 11, 
2001, authorizes the Department of Environ- 
ment and Natural Resources to add Lea Island 
State Natural Area to the State Parks System 
as provided in G.S. 113-44.14(b). 

Session Laws 2000-157, ss. 1 and 2, effective 
August 2, 2000, authorizes the Department of 
Environment and Natural Resources to add the 
Mountains to Sea State Park Trail to the State 
Parks System as provided in G.S. 113-44.14(b), 
to be comprised only of those lands or ease- 
ments which are or will be allocated for man- 
agement to the Division of Parks and Recre- 
ation for this purpose. The Division is to 
promote, encourage, and facilitate the estab- 

lishment of dedicated connecting trails through 
lands managed by other governmental agencies 
and nonprofit organizations in order to form a 
continuous trail across the State. At least five 
business days prior to initiating condemnation 
proceedings to acquire land for the Mountains 
to Sea State Park Trail, the Department of 
Administration is to notify the board of com- 
missioners of the county in which the land is 
located and, if the land is located in a munici- 
pality, the board of commissioners of the mu- 
nicipality. Unless a governing body of a county 
or municipality notifies the Department of Ad- 
ministration within five business days that it 
objects to the proceedings, the Department of 
Administration may initiate the proceedings. 
The Department of Administration is not to 
initiate proceedings if a governing body of a 
county or municipality notifies the Department 
of Administration within five business days 
that it objects to the proceedings. 

316 



§113-55.2 CONSERVATION, ETC. §113-130 

ARTICLE 4. 

Protection and Development of Forests; Fire Control. 

§ 113-55.2. Warning tickets for violations of the forest 
laws. 

(a) To encourage the cooperation of the public in achieving the objectives of 
the forest laws, the Secretary may provide for the issuance of warning tickets 
instead of the initiation of criminal prosecution by forest rangers and forest 
law-enforcement officers. Issuance of the warning tickets shall be in accor- 
dance with criteria administratively promulgated by the Secretary within the 
requirements of this section. These criteria are exempt from Article 2A of 
Chapter 150B of the General Statutes. 

(b) No warning ticket may be issued unless all of the following conditions 
are met: 

(1) The forest ranger or the forest law-enforcement officer must be 
convinced that the offense was not committed intentionally. 

(2) The offense is not one, or a type of offense, for which the Secretary has 
prohibited the issuance of warning tickets. 

(3) At the time of the violation it was not reasonably foreseeable that the 
conduct of the offender could result in any significant destruction of 
forests or woodlands or constitute a hazard to the public. 

(c) A warning ticket may not be issued if the offender has previously been 
charged with, or issued a warning ticket for, the same or a similar offense 
within the preceding three years. A list of persons who have been issued 
warning tickets under this section within the preceding three years shall be 
maintained and periodically updated by the Secretary. 

(d) This section does not entitle any person who has committed an offense to 
the right to be issued a warning ticket, and the issuance of a warning ticket 
does not prohibit the later initiation of criminal prosecution for the same 
offense for which the warning ticket was issued. (1983, c. 327, s. 6; 1987, c. 827, 
s. 6; 2000-189, s. 8.) 

Effect of Amendments. — Session Laws of that Chapter” following “General Statutes” 
2000-189, s. 8, effective August 2, 2000, deleted in subsection (a). 
“but shall be filed in accordance with Article 5 

SUBCHAPTER IV. CONSERVATION OF MARINE 
AND ESTUARINE AND WILDLIFE 

RESOURCES. 

ARTICLE 12. 

General Definitions. 

§ 113-130. Definitions relating to activities of public. 

OPINIONS OF ATTORNEY GENERAL 

For a discussion of whether a person’s’ constitute a sale of fish requiring an en- 
participation in a fishing tournament can dorsement to sell fish, see opinion of Attor- 
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ney General to Preston P. Pate, Jr., Director 
Division of Marine Fisheries, 1998 N.C.A.G. 15 
(3/4/98). 

2000 INTERIM SUPPLEMENT §113-136 

ARTICLE 138. 

Jurisdiction of Conservation Agencies. 

§ 113-131. Resources belong to public; stewardship of con- 
servation agencies; grant and delegation of 
powers; injunctive relief. 

OPINIONS OF ATTORNEY GENERAL 

Public Trust Rights. — A proposed amend- 
ment to a lake’s existing conservation easement 
which would authorize a town to reconstruct a 
breached dam and allow use of the recreated 
lake as a public park would not operate to 

adversely affect any public trust rights under 
this section and § 1-45.1. See opinion of Attor- 
ney General to Mr. Thomas Ashe Lockhart, Jr., 
The Sanford Holshouser Law Firm, 1998 
N.C.A.G,. 51 (12/12/98). 

§ 113-133. Abolition of local coastal fishing laws. 

OPINIONS OF ATTORNEY GENERAL 

Atown municipal ordinance prohibiting 
the location of gill nets where they are 
expressly permitted by State law violates 
§ 160A-174(b)(2) and is, therefore, invalid to 

the extent of the conflict with State law. See 
opinion of Attorney General to Preston P. Pate, 
Jr., Director, Division of Marine Fisheries, 1998 
N.C.A.G. 31 (7/22/98). 

§ 113-134.1. Jurisdiction over marine fisheries resources 
in Atlantic Ocean. 

OPINIONS OF ATTORNEY GENERAL 

The Marine Fisheries Commission has 
the power to regulate North Carolina ves- 
sels in the Exclusive Economic Zone 
(EEZ), and the Marine Patrol has the power to 
cite those vessels in the EEZ; the Marine Patrol 
has both subject matter jurisdiction and terri- 

torial jurisdiction over State registered vessels 
in the EEZ, subject to certain restrictions. See 
opinion of Attorney General to Colonel B. M. 
Rivenbark, N.C. Marine Patrol Division of Ma- 
rine Fisheries, 1998 N.C.A.G. 16 (3/9/98). 

§ 113-136. Enforcement authority of inspectors and pro- 
tectors; refusal to obey or allow inspection by 
inspectors and protectors. 

OPINIONS OF ATTORNEY GENERAL 

The Marine Fisheries Commission has 
the power to regulate North Carolina ves- 
sels in the Exclusive Economic Zone 
(EEZ), and the Marine Patrol has the power to 
cite those vessels in the EEZ; the Marine Patrol 
has both subject matter jurisdiction and terri- 

torial jurisdiction over State registered vessels 
in the EEZ, subject to certain restrictions. See 
opinion of Attorney General to Colonel B. M. 
Rivenbark, N.C. Marine Patrol Division of Ma- 
rine Fisheries, 1998 N.C.A.G. 16 (3/9/98). 
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ARTICLE 138A. 

Clean Water Management Trust Fund. 

§ 113-145.3. Clean Water Management Trust Fund: estab- 
lished. 

OPINIONS OF ATTORNEY GENERAL 

Environmental Impact Statements. — 
The preparation of an Environmental Impact 
Statement (EIS) may be included in funding for 
a project that otherwise qualifies for grant 
funds, although the preparation of an EIS is 
not, in itself, one of the authorized uses of 
Clean Water Management Trust Fund moneys 
under this section. See opinion of Attorney 
General to Mr. David McNaught, Director, 
Clean Water Management Trust Fund, 1998 
N.C.A.G. 11 (2/20/98). 

Construction of a regional wastewater 
system may be funded with Clean Water 
Management Trust Fund moneys only if 
the construction meets the criteria set out 
in subdivisions (c)(5) or (6) of this section. 
See opinion of Attorney General to Mr. David 
McNaught, Director, Clean Water Management 
Trust Fund, 1998 N.C.A.G. 11 (2/20/98). 

§ 113-145.4. Clean Water Management Trust Fund: eligi- 
bility for grants; matching funds or property 
requirement. 

OPINIONS OF ATTORNEY GENERAL 

Eligible Grant Recipients. — A local band 
of Indians is not eligible to receive grants under 
the Clean Water Management Trust Fund. See 
opinion of Attorney General to David 

McNaught, Executive Director, Clean Water 
Management Trust Fund, 1998 N.C.A.G. 26 
(6/3/98). 

ARTICLE 14A. 

Coastal and Estuarine Commercial Fishing Licenses. 

[Article 14A expires September 1, 2003] 

§ 113-168.1. (Expires September 1, 2003) General provi- 
sions governing licenses and endorsements. 

Editor’s Note. — 
Session Laws 1999-209, s. 4(b), as amended 

by Session Laws 2000-142, s. 1, effective Au- 
gust 2, 2000, provides that a person who holds 
a SCFL or RSCFL may take crabs as part of a 
commercial fishing operation from the coastal 
fishing waters of North Carolina. 

Session Laws 2000-142, s. 2, provides that 
between August 2, 2000, and ending October 1, 
2000, a person who holds an interim crab 
license established under Session Laws 1999- 
209, s. 4, may apply for a Standard Commercial 
Fishing License (SCFL) from the pool of avail- 
able licenses established under Session Laws 

1997-400, s. 5.2, as amended by Session Laws 
1998-225, s. 4.24, as provided in this section. 
Notwithstanding Session Laws 1997-400, s. 
5.2(c), (e), and (f), as amended by Session Laws 
1998-225, s. 4.24, the Marine Fisheries Com- 
mission shall increase the number of SCF Ls in 
the pool of available licenses to the extent 
necessary to allow the Division of Marine Fish- 
eries to issue a SCFL to each person who holds 
an interim crab license; who applies for a SCFL 
between August 2, 2000 and October 1, 2000; 
and who qualifies for a SCFL under the eligi- 
bility criteria established pursuant to Session 
Laws 1997-400, s. 5.2(h), as amended by Ses- 
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sion Laws 1998-225, s. 4.24. The Division of 
Marine Fisheries may issue only one SCFL to a 
person under this section regardless of the 
number of interim crab licenses the person 
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holds. The duration of and fee for a SCFL 
issued pursuant to this section shall be as 
provided in G.S. 113-168.1 and G.S. 113-168.2, 
regardless of when the SCFL is issued. 

§ 113-168.2. (Expires September 1, 2003) Standard Com- 
mercial Fishing License. 

Editor’s Note. — 
Session Laws 1999-209, s. 4(b), as amended 

by Session Laws 2000-142, s. 1, effective Au- 
gust 2, 2000, provides that a person who holds 
a SCFL or RSCFL may take crabs as part of a 
commercial fishing operation from the coastal 
fishing waters of North Carolina. 

Session Laws 2000-142, s. 2, provides that 
between August 2, 2000, and ending October 1, 
2000, a person who holds an interim crab 
license established under Session Laws 1999- 
209, s. 4, may apply for a Standard Commercial 
Fishing License (SCFL) from the pool of avail- 
able licenses established under Session Laws 
1997-400, s. 5.2, as amended by Session Laws 
1998-225, s. 4.24, as provided in this section. 
Notwithstanding Session Laws 1997-400, s. 
5.2(c), (e), and (f), as amended by Session Laws 

1998-225, s. 4.24, the Marine Fisheries Com- 
mission shall increase the number of SCF Ls in 
the pool of available licenses to the extent 
necessary to allow the Division of Marine Fish- 
eries to issue a SCFL to each person who holds 
an interim crab license; who applies for a SCFL 
between August 2, 2000 and October 1, 2000; 
and who qualifies for a SCFL under the eligi- 
bility criteria established pursuant to Session 
Laws 1997-400, s. 5.2(h), as amended by Ses- 
sion Laws 1998-225, s. 4.24. The Division of 
Marine Fisheries may issue only one SCFL toa 
person under this section regardless of the 
number of interim crab licenses the person 
holds. The duration of and fee for a SCFL 
issued pursuant to this section shall be as 
provided in G.S. 113-168.1 and G.S. 113-168.2, 
regardless of when the SCFL is issued. 

§ 113-168.4. (Expires September 1, 2003) Sale of fish. 

OPINIONS OF ATTORNEY GENERAL 

For a discussion of whether a person’s 
participation in a fishing tournament can 
constitute a sale of fish requiring an en- 
dorsement to sell fish, see opinion of Attor- 

ney General to Preston P. Pate, Jr., Director 
Division of Marine Fisheries, 1998 N.C.A.G. 15 
(3/4/98). 

§ 113-169.1. (Expires September 1, 2003) Permits for gear, 
equipment, and other specialized activities au- 
thorized. 

The Commission may adopt rules to establish permits for gear, equipment, 
and specialized activities, including commercial fishing operations that do not 
involve the use of a vessel and transplanting oysters or clams. (1997-400, s. 5.1; 
2000-172, s. 6.1.) 

Editor’s Note. — Session Laws 2000-172, s. 
6.2, directs that any fee established by the 
Marine Fisheries Commission pursuant to G.S. 
113-169.1, as amended by Section 6.1 of the act, 
shall expire July 1, 2000. 

Session Laws 2000-172, s. 8.2, contains a 
severability clause. 

Effect of Amendments. — Session Laws 
2000-172, s. 6.1, effective retroactively to July 
1, 2000, deleted the former last sentence. 

§ 113-173. (Expires September 1, 2003) Recreational Com- 
mercial Gear License. 

_ (a) License Required. — Except as provided in subsection (j) of this section, 
it is unlawful for any person to take or attempt to take fish for recreational 
purposes by means of commercial fishing equipment or gear in coastal fishing 
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Article 14A has a postponed expiration date. 

waters without holding a RCGL. As used in this section, fish are taken for 
recreational purposes if the fish are not taken for the purpose of sale. The 
RCGL entitles the licensee to use authorized commercial gear to take fish for 
personal use subject to recreational possession limits. It is unlawful for any 
person licensed under this section or fishing under a RCGL to possess fish in 
excess of recreational possession limits. 

(b) Sale of Fish Prohibited. — It is unlawful for the holder of a RCGL or for 
a person who is exempt under subsection (j) of this section to sell fish taken 
under the RCGL or pursuant to the exemption. 

(c) Authorized Commercial Gear. — 
(1) The Commission shall adopt rules authorizing the use of a limited 

amount of commercial fishing equipment or gear for recreational 
fishing under a RCGL. The Commission may authorize the limited 
use of commercial gear on a uniform basis in all coastal fishing waters 
or may vary the limited use of commercial gear within specified areas 
of the coastal fishing waters. The Commission shall periodically 
evaluate and revise the authorized use of commercial gear for recre- 
ational fishing. Authorized commercial gear shall be identified by 
visible colored tags or other means specified by the Commission in 
order to distinguish between commercial gear used in a commercial 
operation and commercial gear used for recreational purposes. 

(2) Aperson who holds a RCGL may use up to 100 yards of gill net to take 
fish for recreational purposes. Two persons who each hold a RCGL and 
who are fishing from a single vessel may use up to a combined 200 
yards of gill net to take fish for recreational purposes. No more than 
200 yards of gill net may be used to take fish for recreational purposes 
from a single vessel regardless of the number of persons aboard the 
vessel who hold a RCGL. 

(d) Purchase; Renewal. — A RCGL may be purchased at designated offices 
of the Division and from a license agent authorized under G.S. 113-172. A 
RCGL may be renewed by mail. 

(e) Replacement RCGL. — The provisions of G.S 113-168.1(h) apply to this 
section. 

(f) Duration; Fees. — The RCGL shall be valid for a one-year period from the 
date of purchase. The fee for a RCGL for a North Carolina resident shall be 
thirty-five dollars ($35.00). The fee for a RCGL for an individual who is not a 
North Carolina resident shall be two hundred fifty dollars ($250.00). 

(g) RCGL Available for Inspection. — It is unlawful for any person to engage 
in recreational fishing by means of restricted commercial gear in the State 
without having ready at hand for inspection a valid RCGL. A holder of a RCGL 
shall not refuse to exhibit the RCGL upon the request of an inspector or any 
other law enforcement officer authorized to enforce federal or State laws, 
regulations, or rules relating to marine fisheries. 

(h) Assignment and Transfer Prohibited. — A RCGL is not transferable. 
Except as provided in subsection (j) of this section, it is unlawful to buy, sell, 
lend, borrow, assign, or otherwise transfer a RCGL, or to attempt to buy, sell, 
lend, borrow, assign, or otherwise transfer a RCGL. 

(i) Reporting Requirements. — The holder of a RCGL shall comply with the 
biological data sampling and survey programs of the Commission and the 
Division. 

(j) Exemptions. — 
(1) A person who is under 16 years of age may take fish for recreational 

purposes by means of authorized commercial gear without holding a 
RCGL if the person is accompanied by a parent, grandparent, or 
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guardian who holds a valid RCGL or if the person has in the person’s 
possession a valid RCGL issued to the person’s parent, grandparent, 
or guardian. 

(2) A person may take crabs for recreational purposes by means of one or 
more crab pots attached to the shore along privately owned land or to 
a privately owned pier without holding a RCGL provided that the crab 
pots are attached with the permission of the owner of the land or pier. 

(3) A person who is on a vessel may take fish for recreational purposes by 
means of authorized commercial gear without holding a RCGL if there 
is another person on the vessel who holds a valid RCGL. This 
exemption does not authorize the use of commercial gear in excess of 
that authorized for use by the person who holds the valid RCGL or, if 
more than one person on the vessel holds a RCGL, in excess of that 
authorized for use by those persons. 

(4) A person using nonmechanical means may take shellfish for personal 
use within the limits specified in G.S. 113-169.2(i) without holding a 
RCGL. 

(5) A person may take fish for recreational purposes by means of a gig 
without holding a RCGL. (1997-400, s. 5.1; 1997-456, s. 55.7; 1998- 
225, s. 4.21; 1999-209, s. 9; 2000-139, s. 12 

Editor’s Note. — 
Session Laws 2000-139, s. 2, directs the Joint 

Legislative Commission on Seafood and 
Aquaculture to study issues related to the ap- 
propriate amount of gill net that should be 
authorized for use under a Recreational Com- 
mercial Gear License and to report its findings 

and recommendations, including any legisla- 
tive proposals, to the 2001 General Assembly. 

Effect of Amendments. — 
Session Laws 2000-139, s. 1, effective July 

21, 2000, designated the existing paragraph in 
subsection (c) as subdivision (c)(1) and added 
subdivision (c)(2). 

ARTICLE 15. 

Regulation of Coastal Fisheries. 

§ 113-182. Regulation of fishing and fisheries. 

OPINIONS OF ATTORNEY GENERAL 

The Marine Fisheries Commission has 
the power to regulate North Carolina ves- 
sels in the Exclusive Economic Zone 
(EEZ), and the Marine Patrol has the power to 
cite those vessels in the EEZ; the Marine Patrol 
has both subject matter jurisdiction and terri- 

torial jurisdiction over State registered vessels 
in the EEZ, subject to certain restrictions. See 
opinion of Attorney General to Colonel B. M. 
Rivenbark, N.C. Marine Patrol Division of Ma- 
rine Fisheries, 1998 N.C.A.G. 16 (3/9/98). 
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ARTICLE 16. 

Cultivation of Shellfish. 

§ 113-209. Taking polluted shellfish at night or with prior 
conviction forbidden; penalty. 

CASE NOTES 

Cited in Aycock v. Padgett, 134 N.C. App. 
164, 516 S.E.2d 907 (1999). 

ARTICLE 17. 

Administrative Provisions; Regula- 
tory Authority of Marine 

Fisheries Commission 
and Department. 

§ 113-221. Rules; proclamations; emergency Commission 
meetings. 

(a) Chapter 150B of the General Statutes governs the adoption of rules 
under this Article, other than proclamations issued under this Article. Chapter 
150B does not apply to proclamations issued under this Article. 

(b) Upon purchasing a license, each licensee shall be given a copy of the 
rules concerning the activities authorized by the license. 

(c) The Fisheries Director shall notify licensees of a new rule or change to a 
rule by sending each licensee either a newsletter containing the text of the rule 
or change or an updated codification of the rules of the Marine Fisheries 
Commission that contains the new rule or change. 

(d) Unless there are overriding policy considerations involved, any rule of 
the Marine Fisheries Commission which will in the judgment of the Marine 
Fisheries Commission result in severe curtailment of the usefulness or value of 
equipment in which fishermen have any substantial investment should be 
given such a future effective date as to minimize undue potential economic loss 
to fishermen. Whether or not any provision may cause potential economic loss 
and whether or not a future effective date should be set is a matter within the 
complete discretion of the Marine Fisheries Commission. The Marine Fisheries 
Commission need not set any future effective date more than two years in 
advance of the passage of any rule. 

(e) The Marine Fisheries Commission may delegate to the Fisheries Direc- 
tor the authority to issue proclamations suspending or implementing, in whole 
or in part, particular rules of the Commission which may be affected by 
variable conditions. Such proclamations are to be issued by the Fisheries 
Director or by a person designated by the Fisheries Director. All proclamations 
must state the hour and date upon which they become effective and must be 
issued at least 48 hours in advance of the effective date and time. In those 
situations in which the proclamation prohibits the taking of certain fisheries 
resources for reasons of public health, the proclamation can be made effective 
immediately upon issuance. Notwithstanding any other provisions of this 
subsection, a proclamation can be issued at least 12 hours in advance of the 
effective date and time to reopen the taking of certain fisheries resources 
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closed for reason of public health through a prior proclamation made effective 
immediately upon issuance. Persons violating any proclamation which is made 
effective immediately shall not be charged with a criminal offense during the 
time between the issuance and 48 hours after such issuance unless such person 
had actual notice of the issuance of such proclamation. Fisheries resources 
taken or possessed by any person in violation of any proclamation may be 
seized regardless of whether such person had actual notice of the proclamation. 
A permanent file of the text of all proclamations shall be maintained in the 
office of the Fisheries Director. Certified copies of proclamations are entitled to 
judicial notice in any civil or criminal proceeding. 

The Fisheries Director must make every reasonable effort to give actual 
notice of the terms of any proclamation to the persons who may be affected 
thereby. Reasonable effort includes press releases to communications media, 
posting of notices at docks and other places where persons affected may gather, 
personal communication by inspectors and other agents of the Fisheries 
Director, and such other measures designed to reach the persons who may be 
affected. It is a defense to an enforcement action for a violation of a 
proclamation that a licensee was prevented from receiving notice of the 
proclamation due to a natural disaster or other act of God occasioned 
exclusively by violence of nature without interference of any human agency 
and that could not have been prevented or avoided by the exercise of due care 
or foresight. 

(el) Pursuant to the request of five or more members of the Marine 
Fisheries Commission, its chairman may call an emergency meeting of the 
Commission to review: (1) a proposed issuance or issuance of proclamations 
under the authority delegated to the Fisheries Director pursuant to (e) of this 
section, except those proclamations issued for reasons of public health; or (2) 
the need to issue a proclamation to allow the taking of certain fisheries 
resources in areas not opened through proclamations issued by the Fisheries 
Director. At least 48 hours prior to any such meeting, a public announcement 
of the meeting shall be issued that describes the action requested by the 
members of the Commission; and the Department must make every reasonable 
effort to give actual notice of the meeting to persons who may be affected 
thereby. After its review is complete, the Marine Fisheries Commission, 
consistent with its duty to protect, preserve, and enhance the commercial and 
sports fisheries resources of the State, may (1) approve, cancel, or modify the 
proposed proclamation or issued proclamation under review; or (2) direct the 
Fisheries Director to issue a proclamation that allows the taking of certain 
fisheries resources. 

The variable conditions that affect such resource management decisions 
require that these emergency meetings and any resulting orders by the 
Commission be exempt from the provisions of Article 2A of Chapter 150B. The 
decisions of the Marine Fisheries Commission shall be the final decision of the 
State and shall not be set aside on judicial review unless found to be arbitrary 
and capricious. 

(f) All persons who may be affected by them are under a duty to keep 
themselves informed of current rules of the Marine Fisheries Commission and 
proclamations of the Fisheries Director. It is no defense in any criminal 
prosecution for the defendant to show that he in fact received no notice of a 
particular rule or proclamation. In any prosecution for violation of the 
provisions of any rule or proclamation, or in which proof of matter contained in 
a rule or proclamation is involved, the Department is deemed to have complied 
with publication procedures and the burden is on the defendant to show by the 
greater weight of the evidence substantial failure of compliance by the 
Department with the required publication procedures. 

(g) Every court must take judicial notice of any codification of rules issued 
by the Fisheries Director within two years preceding the date of the offense 
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charged or transaction in issue. In the absence of any indication to the 
contrary, such codifications are to be deemed accurate and current statements 
of the text of the rules in question and it is incumbent upon any person 
asserting that a relevant portion of the codified text is inaccurate, or has been 
amended or deleted, to satisfy the court as to the text of the rules which is in 
fact properly applicable. 

(h) Repealed by Session Laws 19838, c. 221, s. 1. (1915, c. 84, s. 21; 1917, c. 
290, s..7; C.S., s. 1878; 1925, c. 168, s. 2; 1935, c. 35; 1945, c. 776; 1953, cc. 774, 
1134, 1251; 1963, c. 1097, s. 1; 1965, c. 957, s. 2; 19738, c. 1262, ss. 28, 86; c. 
1331, s. 3; 1975, 2nd Sess., c. 983, s. 70; 1979, c. 388, s. 6; 1983, cc. 221, 619, 
620; 1987, c. 641, ss. 7, 19; c. 827, s. 7; 1997-400, s. 4.8; 1998-225, s. 3.8; 
2000-189, s. 9.) 

Effect of Amendments. — and 5” in the second paragraph in subsection 
Session Laws 2000-189, s. 9, effective August (el). 

2, 2000, substituted “Article 2A” for “Articles 2 

§ 113-229. Permits to dredge or fill in or about estuarine 
waters or State-owned lakes. 

(a) Except as hereinafter provided before any excavation or filling project is 
begun in any estuarine waters, tidelands, marshlands, or State-owned lakes, 
the party or parties desiring to do such shall first obtain a permit from the 
Department. Granting of the State permit shall not relieve any party from the 
necessity of obtaining a permit from the United States Army Corps of 
Engineers for work in navigable waters, if the same is required. The Depart- 
ment shall continue to coordinate projects pertaining to navigation with the 
United States Army Corps of Engineers. 

(b) All applications for such permits shall include a plat of the areas in 
which the proposed work will take place, indicating the location, width, depth 
and length of any proposed channel, the disposal area, and a copy of the deed 
or other instrument under which the applicant claims title to the property 
adjoining the waters in question, (or any land covered by waters), tidelands, or 
marshlands, or if the applicant is not the owner, then a copy of the deed or 
other instrument under which the owner claims title plus written permission 
from the owner to carry out the project on his land. 

(c) In lieu of a deed or other instrument referred to in subsection (b) of this 
section, the agency authorized to issue such permits may accept some other 
reasonable evidence of ownership of the property in question or other lawful 
authority to make use of the property. 

(cl) The Coastal Resources Commission may, by rule, designate certain 
classes of major and minor development for which a general or blanket permit 
may be issued. In developing these rules, the Commission shall consider all of 
the following: 

(1) The size of the development. 
(2) The impact of the development on areas of environmental concern. 
(3) How often the class of development is carried out. 
(4) The need for on-site oversight of the development. 
(5) The need for public review and comment on individual development 

projects. 
(c2) General permits may be issued by the Commission as rules under the 

provisions of G.S. 113A-118.1. Individual development carried out under the 
provisions of general permits shall not be subject to the mandatory notice 
provisions of this section. The Commission may impose reasonable notice 
provisions and other appropriate conditions and safeguards on any general 
permit it issues. The variance, appeals, and enforcement provisions of this 
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Article shall apply to any individual development projects undertaken under a 
general permit. 

(d) An applicant for a permit, other than an emergency permit, shall send a 
copy of his application to the owner of each tract of riparian property that 
adjoins that of the applicant. The copy shall be served by certified mail or, if the 
owner’s address is unknown and cannot be ascertained with due diligence or if 
a diligent but unsuccessful effort has been made to serve the copy by certified 
mail, by publication in accordance with the rules of the Commission. An owner 
may file written objections to the permit with the Department for 30 days after 
he is served with a copy of the application. In the case of a special emergency 
dredge or fill permit the applicant must certify that he took all reasonable 
steps to notify adjacent riparian owners of the application for a special 
emergency dredge and fill permit prior to submission of the application. Upon 
receipt of this certification, the Secretary shall issue or deny the permit within 
the time period specified in (e) of this section, upon the express understanding 
from the applicant that he will be entirely liable and hold the State harmless 
for all damage to adjacent riparian landowners directly and proximately 
caused by the dredging or filling for which approval may be given. 

(e) Applications for permits except special emergency permit applications 
shall be circulated by the Department among all State agencies and, in the 
discretion of the Secretary, appropriate federal agencies having jurisdiction 
over the subject matter which might be affected by the project so that such 
agencies will have an opportunity to raise any objections they might have. The 
Department may deny an application for a dredge or fill permit upon finding: 
(1) that there will be significant adverse effect of the proposed dredging and 
filling on the use of the water by the public; or (2) that there will be significant 
adverse effect on the value and enjoyment of the property of any riparian 
owners; or (3) that there will be significant adverse effect on public health, 
safety, and welfare; or (4) that there will be significant adverse effect on the 
conservation of public and private water supplies; or (5) that there will be 
significant adverse effect on wildlife or fresh water, estuarine or marine 
fisheries. In the absence of such findings, a permit shall be granted. Such 
permit may be conditioned upon the applicant amending his proposal to take 
whatever measures are reasonably necessary to protect the public interest 
with respect to the factors enumerated in this subsection. Permits may allow 
for projects granted a permit the right to maintain such project for a period of 
up to 10 years. The right to maintain such project shall be granted subject to 
such conditions as may be reasonably necessary to protect the public interest. 
The Coastal Resources Commission shall coordinate the issuance of permits 
under this section and G.S. 113A-118 and the granting of variances under this 
section and G.S. 113A-120.1 to avoid duplication and to create a single, 
expedited permitting process. The Coastal Resources Commission may adopt 
rules interpreting and applying the provisions of this section and rules 
specifying the procedures for obtaining a permit under this section. Mainte- 
nance work as defined in this subsection shall be limited to such activities as 
are required to maintain the project dimensions as found in the permit 
granted. The Department shall act on an application for permit within 75 days 
after the completed application is filed, provided the Department may extend 
such deadline by not more than an additional 75 days if necessary properly to 
consider the application, except for applications for a special emergency 
permit, in which case the Department shall act within two working days after 
an application is filed, and failure to so act shall automatically approve the 
application. 

(el) The Secretary is empowered to issue special emergency dredge or fill 
permits upon application. Emergency permits may be issued only when life or 
structural property is in imminent danger as a result of rapid recent erosion or 
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sudden failure of a man-made structure. The Coastal Resources Commission 
may elaborate by rule upon what conditions the Secretary may issue a special 
emergency dredge or fill permit. The Secretary may condition the emergency 
permit upon any reasonable conditions, consistent with the emergency situa- 
tion, he feels are necessary to reasonably protect the public interest. Where an 
application for a special emergency permit includes work beyond which the 
Secretary, in his discretion, feels necessary to reduce imminent dangers to life 
or property he shall issue the emergency permit only for that part of the 
proposed work necessary to reasonably reduce the imminent danger. All 
further work must be applied for by application for an ordinary dredge or fill 
permit. The Secretary shall deny an application for a special dredge or fill 
permit upon a finding that the detriment to the public which would occur on 
issuance of the permit measured by the five factors in G.S. 113-229(e) clearly 
eee the detriment to the applicant if such permit application should be 
enied. 
(f) A permit applicant who is dissatisfied with a decision on his application 

may file a petition for a contested case hearing under G.S. 150B-23 within 20 
days after the decision is made. Any other person who is dissatisfied with a 
decision to deny or grant a permit may file a petition for a contested case 
hearing only if the Coastal Resources Commission determines, in accordance 
with G.S. 113A-121.1(c), that a hearing is appropriate. A permit is suspended 
from the time a person seeks administrative review of the decision concerning 
the permit until the Commission determines that the person seeking the 
review cannot commence a contested case or the Commission makes a final 
decision in a contested case, as appropriate, and no action may be taken during 
that time that would be unlawful in the absence of the permit. 

(g) G.S. 118A-122 applies to an appeal of a permit decision under subsection 
(f) 

(h) Repealed by Session Laws 1987, c. 827, s. 105. 
(h1) All construction and maintenance dredgings of beach-quality sand may 

be placed on the downdrift beaches or, if placed elsewhere, an equivalent 
quality and quantity of sand from another location shall be placed on the 
downdrift beaches. 

(i) Subject to subsection (h1) of this section, all materials excavated pursu- 
ant to such permit, regardless of where placed, shall be encased or entrapped 
in such a manner as to minimize their moving back into the affected water. 

(j) None of the provisions of this section shall relieve any riparian owner of 
ay requirements imposed by the applicable laws and regulations of the United 
tates. 
(k) Any person, firm, or corporation violating the provisions of this section 

shall be guilty of a Class 2 misdemeanor. Each day’s continued operation after 
notice by the Department to cease shall constitute a separate offense. A notice 
to cease shall be served personally or by certified mail. 

(l) The Secretary may, either before or after the institution of proceedings 
under subsection (k) of this section, institute a civil action in the superior court 
in the name of the State upon the relation of the Secretary, for damages, and 
injunctive relief, and for such other and further relief in the premises as said 
court may deem proper, to prevent or recover for any damage to any lands or 
property which the State holds in the public trust, and to restrain any violation 
of this section or of any provision of a dredging or filling permit issued under 
this section. Neither the institution of the action nor any of the proceedings 
thereon shall relieve any party to such proceedings from the penalty prescribed 
by this section for any violation of the same. 

(m) This section shall apply to all persons, firms, or corporations, their 
employees, agents, or contractors proposing excavation or filling work in the 
estuarine waters, tidelands, marshlands and State-owned lakes within the 
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State, and the work to be performed by the State government or local 
governments. Provided, however, the provisions of this section shall not apply 
to the activities and functions of the Department and local health departments 
that are engaged in mosquito control for the protection of the health and 
welfare of the people of the coastal area of North Carolina as provided under 
G.S. 130A-346 through G.S. 130A-349. Provided, further, this section shall not 
impair the riparian right of ingress and egress to navigable waters. 

(n) Within the meaning of this section: 
(1) “State-owned lakes” include man-made as well as natural lakes. 
(2) “Estuarine waters” means all the waters of the Atlantic Ocean within 

the boundary of North Carolina and all the waters of the bays, sounds, 
rivers, and tributaries thereto seaward of the dividing line between 
coastal fishing waters and inland fishing waters agreed upon by the 
Department and the Wildlife Resources Commission, within the 
meaning of G.S. 113-129. 

(3) “Marshland” means any salt marsh or other marsh subject to regular 
or occasional flooding by tides, including wind tides (whether or not 
the tidewaters reach the marshland areas through natural or artifi- 
cial watercourses), provided this shall not include hurricane or 
tropical storm tides. Salt marshland or other marsh shall be those 
areas upon which grow some, but not necessarily all, of the following 
salt marsh and marsh plant species: Smooth or salt water Cordgrass 
(Spartina alterniflora), Black Needlerush (Juncus roemerianus), 
Glasswort (Salicornia spp.), Salt Grass (Distichlis spicata), Sea Lav- 
ender (Limonium spp.), Bulrush (Scirpus spp.), Saw Grass (Cladium 
jJamaicense), Cattail (Typha spp.), Salt-Meadow Grass (Spartina pat- 
ens), and Salt Reed-Grass (Spartina cynosuroides). (1969, c. 791, s. 1; 
1971, c. 1159, s. 6; 1973, c. 476, s. 128; c. 1262, ss. 28, 86; c. 1331, s. 3; 
1975, c. 456, ss. 1-7; 1977, c. 771, s. 4; 1979, c. 253, ss. 1, 2; 19838, c. 258, 
ss. 1-3; c. 442, s. 2; 1987, c. 827, s. 105; 1989, c. 727, s. 107; 1993, c. 539, 
s. 844; 1994, Ex. Sess., c. 24, s. 14(c); 1993 (Reg. Sess., 1994), c. 777, 
s. 6(a), (b); 1995, c. 509, s. 55.1(a)-(c); 2000-172, ss. 3.1, 3.2.) 

Editor’s Note. — in subsection (cl) as present subsection (c2); 
Session Laws 2000-172, s. 8.2, contains a_ substituted “G.S. 113A-118.1” for “G.S. 113A- 

severability clause. 107” in subsection (c2); inserted “and the grant- 
Effect of Amendments. — Session Laws ing of variances under this section and G.S. 

2000-172, ss. 3.1 and 3.2, effective August 2, 113A-120.1” in the sixth sentence in subsection 
2000, added “all of the following” in subsection (e); and made stylistic changes. 
(cl); designated the existing second paragraph 

ARTICLE 21. 

Licenses and Permits Issued by 
the Wildlife Resources 

Commission. 

§ 113-275. pence provisions respecting licenses and per- 
mits. 

(a) The Wildlife Resources Commission is authorized to make agreements 
with other jurisdictions as to reciprocal honoring of licenses in the best 
interests of the conservation of wildlife resources. 

(al) Notwithstanding the fees specified for nonresident individuals by GS. 
113-270.2, 113-270.3, 113-270.5, 113-271, 113-272, 113-272.2, and 113-273, if 
the Wildlife Resources Commission finds that a state has a nonresident license 
fee related to wildlife resources that exceeds the fee for a comparable 
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nonresident license in North Carolina, the Wildlife Resources Commission 
may, by resolution in official session, increase the nonresident license fee 
applicable to citizens of that state to an amount equal to the fee a North 
Carolina resident is required to pay in that state. 

The action of the Wildlife Resources Commission to increase a fee pursuant 
to this subsection is not subject to the provisions of Article 2A of Chapter 150B 
of the General Statutes. The action of the Wildlife Resources Commission to 
increase a fee pursuant to this subsection becomes effective on the date 
specified by the Wildlife Resources Commission. 

(b) Every license issued under the provisions of this Article is effective 
beginning upon its date of issuance unless the license expressly provides to the 
contrary, in accordance with rules of the Wildlife Resources Commission and 
such administrative authority to set future effective dates in particular types 
of cases as may be delegated by the Wildlife Resources Commission to 
responsible employees or agents. 

(b1) No hunting or fishing license issued to a resident under the provisions 
Beet dn Oi) 113-2 70-1 ha) 1342 70.2.1 938-27073. Pis-2rl, or 113-272 
becomes invalid for use during the term for which it is issued by reason of a 
removal of the residence of the licensee to another state. 

(c) Every license issued under the provisions of this Article must be sold for 
the full prescribed amount notwithstanding that a portion of the prescribed 
license period may have elapsed prior to the license application. 

(cl) Upon receipt of a proper application together with a fee of two dollars 
($2.00), the Wildlife Resources Commission may issue a new license or permit 
to replace one that has been lost or destroyed before its expiration. The 
application must be on a form of the Wildlife Resources Commission setting 
forth information in sufficient detail to allow ready identification of the lost or 
destroyed license or permit and ascertainment of the applicant’s continued 
entitlement to it. 

(d) In implementing the sale and distribution of licenses issued under this 
Article, the Wildlife Resources Commission may require license applicants to 
disclose such information as necessary for determining the applicant’s eligi- 
bility for a particular license. Such information as deemed desirable to assist 
in enforcement of license requirements may be required to be recorded on the 
face of any license. Fixing the form of the license may be by reasonable 
administrative directive, and requirements as to such form need not be 
soared in rules of the Wildlife Resources Commission in order to be validly 
required. 

(e) Where employees of the Wildlife Resources Commission sell licenses of a 
type also sold through license agents, such employees must sell the licenses for 
the full amount and remit such full amount to the Wildlife Resources 
Commission without any deduction of the stipulated license agent’s fee. 

(f) Except as otherwise specifically provided by statute or except as the 
Wildlife Resources Commission may by rule prescribe to the contrary: 

(1) All licenses and permits under this Article must be kept ready at hand 
by or about the person of individual licensees and permittees while 
engaged in the regulated operations; 

(2) All licenses and permits under this Article are nontransferable; and 
(3) All individuals engaged in operations subject to license or permit 

requirements must have an individual license or permit — except 
where such individuals are in the employ of and under the supervision 
of someone who has the license or permit or acceptable evidence of the 
same at hand and the activity is one for which a person not an 
individual may acquire a license. 

(g) It is unlawful to buy, sell, lend, borrow, or in any other way transfer or 
receive or attempt to do any such things with respect to any nontransferable 
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license or permit for the purpose of circumventing the requirements of this 
Article. 

(h) Itis unlawful for any person engaged in regulated operations under this 
Article to refuse to exhibit or display any required license, permit, or identi- 
fication upon the request of any employee or agent of the Wildlife Resources 
Commission or of any officer authorized to enforce the provisions of this Article. 

(i) It is unlawful to refuse to comply with any provisions of this Article or of 
rules and administrative requirements reasonably promulgated under the 
authority of this Article. 

(j) It is a Class 1 misdemeanor for any person: 
(1) Knowingly to engage in any activity regulated under this Article with 

an improper, false, or altered license or permit; 
(2) Knowingly to make any application for a license or permit to which he 

is not entitled; 
(3) Knowingly to make any false, fraudulent, or misleading statement in 

applying for a license or permit under this Article; or 
(4) To counterfeit, alter, or falsify any application, license, or permit under 

this Article. 
(k) A person may use a bow and arrow to take nongame fish in inland and 

joint fishing waters subject to any applicable rule of the Wildlife Resources 
Commission regarding seasons, creel limits, type of weapon or subsidiary gear, 
or any other restriction necessary for the conservation of wildlife under the 
authority of the following licenses: 

(1) All of the combination hunting and fishing licenses issued pursuant to 
G.S. 118-270.1C; 

(2) All of the sportsman licenses issued pursuant to G.S. 113-270.1D; 
(3) The hunting licenses issued pursuant to G.S. 113- 270.2(c)(1), (2), (3), 

(5), and (6); 
(4) The hook-and-line fishing licenses issued pursuant to G.S. 113- 

271(d)(1), (2), (3), (4), (5), (6), (8), and (9); and 
(5) All of the special device fishing licenses issued pursuant to G.S. 

113-272.2. (1929, c. 335, ss. 6, 10, 11; 1945, c. 567, ss. 5, 6; 1961, c. 329; 
1965, c. 957, s. 2; 1973, c. 1262, s. 18; 1979, c. 830, s. 1; 1981, c. 620, 
ss. 7, 8; 1987, c. 745, s. 1; c. 827, s. 98; 1993, c. 539, s. 855; 1994, Ex. 
Sess., c. 24, s. 14(c); 1993 (Reg. Sess., 1994), c. 684, s. 7; 1995, c. 36, s. 
1; 2000-189, s. 10.) 

Effect of Amendments. — Session Laws tuted “Article 2A” for “Article 2” and deleted 
2000-189, s. 10, effective August 2, 2000, inthe “Notwithstanding the provisions of G.S. 150B- 
second paragraph in subsection (al), substi- 59(a)” following “General Statutes.” 

ARTICLE 23. 

Administrative Provisions; Regulatory Authority of Wildlife 
Resources Commission. 

§ 113-306. Administrative authority of Wildlife Resources 
Commission; disposition of license funds; del- 
egation of powers; injunctive relief. 

CASE NOTES 

Condemnation of Land Interest. — State defendant’s one-fifth land interest, held as ten- 
had express statutory authority, and its state- ant in common with State, as necessary and 
ment of public use was sufficient, to condemn convenient for the operation and maintenance 
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of government-owned impoundments. State v. 655 (1999), cert. denied, 351 N.C. 111, —S.E.2d 
Coastland Corp., 134 N.C. App. 269, 517S.E.2d — (1999). 
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Chapter 113A. 

Pollution Control and Environment. 

Article 7. 

Coastal Area Management. 

Part 3. Areas of Environmental Concern. 

Sec. 
118A-115. Designation of areas of environmen- 

tal concern. 

Part 4. Permit Letting and Enforcement. 

118A-120. Grant or denial of permits. 
113A-120.2. (Expires April 1, 2001) Permits for 

urban waterfront redevelopment 
in historically urban areas; cer- 
tain nonwater dependent uses al- 
lowed. 

Article 7C. 

Beach Management Plan. 

Sec. 
113A-134.11. Department to compile and eval- 

uate information. 
113A-134.12. Multiyear beach management 

and restoration strategy and plan. 

Article 16. 

Conservation Easements Program. 

118A-236 through 113A-239. [Reserved.] 

Article 17. 

Conservation, Farmland, And Open 
Space Protection And Coordination. 

113A-240. Intent. 
113A-241. State to Preserve One Million Acres; 

Annual Report. 

ARTICLE 1. 

Environmental Policy Act. 

§ 113A-4. Cooperation of agencies; reports; availability of 
information. 

OPINIONS OF ATTORNEY GENERAL 

Environmental Impact Statements. — 
Neither the development of a fishery manage- 
ment plan nor the subsequent adoption of rules 
to implement the plan is an “action” involving 
the expenditure of public monies or use of 
public lands within the meaning of the North 

§ 113A-9. Definitions. 

Editor’s Note. — 
Session Laws 1999-463, s. 4 authorizes every 

State agency to adopt temporary rules neces- 

sary to implement the provisions of the act, the 
Hurricane Floyd Recovery Act of 1999, and 
provides that notwithstanding § 150B-21.1 
(a)(2) and 26 NCAC 2C.0102(11), the authority 
to adopt temporary rules to implement the 
provisions of the act shall continue in effect 
until all rules necessary to implement the pro- 
visions of the act have become effective as 
either temporary rules or permanent rules. 
Notwithstanding § 150B-21.1 (d), a temporary 
rule adopted to implement the provisions of the 
act shall specify the date on which the rule will 

Carolina Environmental Policy Act, and there- 
fore does not require preparation of an environ- 
mental document pursuant to this section. See 
opinion of Attorney General to Preston P. Pate, 
Jr., Director Division of Marine Fisheries, 1998 
N.C.A.G. 18 (2/25/98). 

expire and shall continue in effect until that 
date. Any agency that adopts a temporary rule 
to implement the provisions of the act shall 
report the text of the rule and the agency’s 
written statement of its findings of the need for 
the rule to the Joint Legislative Administrative 
Procedure Oversight Committee within 30 days 
of the adoption of the temporary rule. Section 4 
applies to the adoption of temporary rules by 
the Department of Administration under § 

113A-11 (a) and to the adoption of temporary 
rules that establish minimum criteria by any 
State agency, as defined in § 113A-9, under § 
1138A-11 (b). 
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§ 113A-11. Adoption of rules. 

Editor’s Note. — 
Session Laws 1999-463, s. 4 authorizes every 

State agency to adopt temporary rules neces- 
sary to implement the provisions of the act, the 
Hurricane Floyd Recovery Act of 1999, and 
provides that notwithstanding § 150B-21.1 
(a)(2) and 26 NCAC 2C.0102(11), the authority 
to adopt temporary rules to implement the 
provisions of the act shall continue in effect 
until all rules necessary to implement the pro- 
visions of the act have become effective as 
either temporary rules or permanent rules. 
Notwithstanding § 150B-21.1 (d), a temporary 
rule adopted to implement the provisions of the 
act shall specify the date on which the rule will 

POLLUTION CONTROL, ETC. §113A-115 

expire and shall continue in effect until that 
date. Any agency that adopts a temporary rule 
to implement the provisions of the act shall 
report the text of the rule and the agency’s 
written statement of its findings of the need for 
the rule to the Joint Legislative Administrative 
Procedure Oversight Committee within 30 days 
of the adoption of the temporary rule. Section 4 
applies to the adoption of temporary rules by 
the Department of Administration under § 

113A-11 (a) and to the adoption of temporary 
rules that establish minimum criteria by any 
State agency, as defined in § 113A-9, under § 
113A-11 (b). 

ARTICLE 7. 

Coastal Area Management. 

Part 1. Organization and Goals. 

§ 113A-100. Short title. 

Editor’s Note. — Session Laws 2000-142, s. 
3, provides that, notwithstanding G.S. 150B- 
21.3(a) and 26 NCAC 2C.0102(11), the Coastal 
Resources Commission may adopt a temporary 
rule to establish criteria for exceptions to the 
regulatory requirement, effective August 1, 
2000, of a 30-foot development setback along 
public trust and estuarine waters to allow con- 
struction of residences on previously platted 

undeveloped lots of 5,000 square feet or less 
that are located in intensively developed areas 
and that would otherwise be prohibited under 
rules adopted by the Commission pursuant to 
Article 7 of Chapter 113A of the General Stat- 
utes. The temporary rule shall become effective 
upon its adoption by the Commission and shall 
remain in effect until a permanent rule that 
replaces the temporary rule becomes effective. 

Part 3. Areas of Environmental Concern. 

§ 113A-115. Designation of areas of environmental con- 
cern. 

(a) Prior to adopting any rule permanently designating any area of envi- 
ronmental concern the Secretary and the Commission shall hold a public 
hearing in each county in which lands to be affected are located, at which 
public and private parties shall have the opportunity to present comments and 
views. Hearings required by this section are in addition to the hearing required 
by Article 2A of Chapter 150B of the General Statutes. The following provisions 
shall apply for all such hearings: 

(1) Notice of any such hearing shall be given not less than 30 days before 
the date of such hearing and shall state the date, time and place of the 
hearing, the subject of the hearing, and the action to be taken. The 
notice shall specify that a copy of the description of the area or areas 
of environmental concern proposed by the Secretary is available for 
public inspection at the county courthouse of each county affected. 
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(2) Any such notice shall be published at least once in one newspaper of 
general circulation in the county or counties affected at least 30 days 
before the date on which the public hearing is scheduled to begin. 

(3) Any person who desires to be heard at such public hearing shall give 
notice thereof in writing to the Secretary on or before the first date set 
for the hearing. The Secretary is authorized to set reasonable time 
limits for the oral presentation of views by any one person at any such 
hearing. The Secretary shall permit anyone who so desires to file a 
written argument or other statement with him in relation to any 
proposed plan any time within 30 days following the conclusion of any 
public hearing or within such additional time as he may allow by 
notice given as prescribed in this section. 

(4) Upon completion of the hearing and consideration of submitted 
evidence and arguments with respect to any proposed action pursuant 
to this section, the Commission shall adopt its final action with 
respect thereto and shall file a duly certified copy thereof with the 
Attorney General and with the board of commissioners of each county 
affected thereby. 

(b) In addition to the notice required by G.S. 113A-115(a)(2) notice shall be 
given to any interested State agency and to any citizen or group that has filed 
a request to be notified of a public hearing to be held under this section. 

(c) The Commission shall review the designated areas of environmental 
concern at least biennially. New areas may be designated and designated areas 
may be deleted, in accordance with the same procedures as apply to the 
original designations of areas under this section. Areas shall not be deleted 
unless it is found that the conditions upon which the original designation was 
based shall have been found to be substantially altered. (19738, c. 1284, s. 1; 
1975, c. 452, s. 5; 1975, 2nd Sess., c. 983, s. 78; 1981, c. 932, s. 2.1; 1987, c. 827, 
s. 135; 2000-189, s. 11.) 

Effect of Amendments. — Session Laws _ stituted “Article 2A” for “Article 2” in subsection 
2000-189, s. 11, effective August 2, 2000, sub- (a). 

Part 4. Permit Letting and Enforcement. 

§ 113A-120. Grant or denial of permits. 

(a) The responsible official or body shall deny an application for a permit 
upon finding: 

(1) In the case of coastal wetlands, that the development would contra- 
ne an order that has been or could be issued pursuant to G.S. 

-230. 
(2) In the case of estuarine waters, that a permit for the development 

would be denied pursuant to G.S. 113-229(e). 
(3) In the case of a renewable resource area, that the development will 

result in loss or significant reduction of continued long-range produc- 
tivity that would jeopardize one or more of the water, food or fiber 
requirements of more than local concern identified in subdivisions a 
through c of G.S. 113A-113(b)(3). 

(4) In the case of a fragile or historic area, or other area containing 
environmental or natural resources of more than local significance, 
that the development will result in major or irreversible damage to 
one or more of the historic, cultural, scientific, environmental or 
scenic values or natural systems identified in subdivisions a through 
h of G.S. 1138A-113(b)(4). 
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(5) In the case of areas covered by G.S. 113A-113(b)(5), that the develop- 
ment will jeopardize the public rights or interests specified in said 
subdivision. 

(6) In the case of natural hazard areas, that the development would occur 
in one or more of the areas identified in subdivisions a through e of 
G.S. 113A-1138(b)(6) in such a manner as to unreasonably endanger 
life or property. 

(7) In the case of areas which are or may be impacted by key facilities, 
that the development is inconsistent with the State guidelines or the 
local land-use plans, or would contravene any of the provisions of 
subdivisions (1) to (6) of this subsection. 

(8) In any case, that the development is inconsistent with the State 
guidelines or the local land-use plans. 

(9) In any case, that considering engineering requirements and all eco- 
nomic costs there is a practicable alternative that would accomplish 
the overall project purposes with less adverse impact on the public 
resources. 

(10) In any case, that the proposed development would contribute to 
cumulative effects that would be inconsistent with the guidelines set 
forth in subdivisions (1) through (9) of this subsection. Cumulative 
effects are impacts attributable to the collective effects of a number of 
projects and include the effects of additional projects similar to the 
requested permit in areas available for development in the vicinity. 

(b) In the absence of such findings, a permit shall be granted. The permit 
may be conditioned upon the applicant’s amending his proposal to take 
whatever measures or agreeing to carry out whatever terms of operation or use 
of the development that are reasonably necessary to protect the public interest 
with respect to the factors enumerated in subsection (a) of this section. 

(b1) (Effective until April 1, 2001) In addition to those factors set out in 
subsection (a) of this section or of G.S. 113A-120.2, and notwithstanding the 
provisions of subsection (b) of this section or of G.S. 113A-120.2, the responsi- 
ble official or body may deny an application for a permit upon finding that an 
applicant, or any parent or subsidiary corporation if the applicant is a 
corporation: 

(1) Is conducting or has conducted any activity causing significant envi- 
ronmental damage for which a major development permit is required 
under this Article without having previously obtained such permit or 
has received a notice of violation with respect to any activity governed 
by this Article and has not complied with the notice within the time 
specified in the notice; 

(2) Has failed to pay a civil penalty assessed pursuant to this Article, a 
local ordinance adopted pursuant to this Article, or Article 17 of 
Chapter 113 of the General Statutes which is due and for which no 
appeal is pending; 

(3) Has been convicted of a misdemeanor pursuant to G.S. 118A-126, GS. 
113-229(k), or any criminal provision of a local ordinance adopted 
pursuant to this Article; or 

(4) Has failed to substantially comply with State rules or local ordinances 
and regulations adopted pursuant to this Article or with other federal 
and state laws, regulations, and rules for the protection of the 
environment. 

(b1) (Effective April 1, 2001) In addition to those factors set out in 
subsection (a) of this section, and notwithstanding the provisions of subsection 
(b) of this section, the responsible official or body may deny an application for 
a permit upon finding that an applicant, or any parent or subsidiary corpora- 
tion if the applicant is a corporation: 
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§ 113A-120(b1) is set out twice. See notes. 

(1) Is conducting or has conducted any activity causing significant envi- 
ronmental damage for which a major development permit is required 
under this Article without having previously obtained such permit or 
has received a notice of violation with respect to any activity governed 
by this Article and has not complied with the notice within the time 
specified in the notice; 

(2) Has failed to pay a civil penalty assessed pursuant to this Article, a 
local ordinance adopted pursuant to this Article, or Article 17 of 
Chapter 113 of the General Statutes which is due and for which no 
appeal is pending; 

(3) Has been convicted of a misdemeanor pursuant to G.S. 113A-126, G.S. 
113-229(k), or any criminal provision of a local ordinance adopted 
pursuant to this Article; or 

(4) Has failed to substantially comply with State rules or local ordinances 
and regulations adopted pursuant to this Article or with other federal 
and state laws, regulations, 
environment. 

and rules for the protection of the 

(b2) For purposes of subsection (b1) of this section, an applicant’s record 
may be considered for only the two years prior to the application date. 

(c) Repealed by Session Laws 1989, c. 676, s. 7. (1973, c. 1284, s. 1; 1975, c. 
452, s. 5; 1981, c. 932, s. 2.1; 1983, c. 518, ss. 4, 5; 1987, c. 827, s. 1388; 1989, c. 
51; c. 676, s. 7; 1997-337, s. 2; 1997-456, s. 55.2B; 1997-496, s. 2; 2000-172, s. 
PRN) 

Subsection (b1) Set Out Twice. — The 
first version of subsection (b1) set out above is 
effective until April 1, 2001. The second version 
of subsection (b1) set out above is effective April 
1, 2001. 
Editor’s Note. — 
Session Laws 1997-337, s. 3, as amended by 

Session Laws 1997-456, s. 55.2B, and Session 

§ 113A-120.1. Variances. 

Laws 2000-172, s. 2.1, provides that the 1997 
amendment to this section, which amended 
subsection (b1), is effective July 25, 1997, ex- 
pires April 1, 2001, and is applicable to permits 
granted or applications submitted prior to April 
1, 2001, which shall be transferable. 

Session Laws 2000-172, s. 8.2, contains a 
severability clause. 

CASE NOTES 

Estoppel from Challenging Regulatory 
Scheme. — Plaintiffs’ acknowledgment in 
their complaint that they sought, received and 
took full advantage of a variance for an erosion 
control structure pursuant to the regulatory 
scheme which they were challenging precluded 
them from asserting claim that the hardened 
structure rules and regulatory scheme under 

§ 113A-120.2. (Expires April 

which the rules were promulgated were invalid 
and unconstitutional. Shell Island Home- 
owners Ass'n v. Tomlinson, 134 N.C. App. 217, 
517 S.E.2d 406 (1999). 

Cited in Shell Island Homeowners Ass’n v. 
Tomlinson, 134 N.C. App. 286, 517 S.E.2d 401 
(1999). 

1, 2001) Permits for urban 
waterfront redevelopment in historically ur- 
ban areas; certain nonwater dependent uses 
allowed. 

(a) Notwithstanding any other provision of law, any person may apply to the 
Commission for a permit for major development granting permission to use the 
person's land for a nonwater dependent use that is otherwise prohibited by 
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§ 113A-120.2 has a delayed expiration date. See notes. 

rules, standards, or limitations prescribed by the Commission, or orders issued 
by the Commission, pursuant to this Article. The procedure to apply for the 
permit shall be as provided by G.S. 113A-119. 

(b) Notwithstanding G.S. 113A-120(a), the Commission shall grant a permit 
for nonwater dependent development in public trust areas designated pursu- 
ant to G.S. 113A-113(b)(5) if the following criteria are met: 

(1) The land is waterfront property located in a municipality. 
(2) The land has a history of urban-level development as evidenced by any 

of the following: 
a. The land is a historic place that is listed, or has been approved for 

listing by the North Carolina Historical Commission, in the 
National Register of Historic Places pursuant to the National 
Historic Preservation Act of 1966. 

b. The land is a historical, archaeological, and other site owned, 
managed, or assisted by the State of North Carolina pursuant to 
Chapter 121 of the General Statutes. 

c. The land has a central business district zoning classification, or 
any other classification that may be designated as acceptable by 

_ the Commission. 
(3) The proposed development is sponsored in part or in whole by the local 

jurisdiction in which the development would be located for the 
purpose of significantly increasing public access consistent with the 
Coastal Area Management guidelines. 

(4) The municipality in which the activity would occur has determined 
that the development will not have a significant adverse impact on the 
environment. 

(5) The development as requested is consistent with a local urban 
waterfront development plan, local development regulations, public 
access plans, and other applicable local authority. 

(c) Except as otherwise provided by this section, all other provisions of this 
Article apply to a permit applied for under this section, including the 
provisions of G.S. 113A-120(b1) and (b2). 

(d) A structure constructed over coastal wetlands, estuarine waters, or 
public trust areas prior to 1 July 2000 may be used to serve to the public food 
and drink that is prepared at a food services establishment that began 
operation on or before 1 July 2000. (1997-337, s. 1; 1997-456, s. 55.2B; 
2000-140, s. 92.1(a); 2000-172, s. 2.1.) 

Editor’s Note. — Session Laws 1997-337, s. 
3, as amended by Session Laws 1997-456, s. 
55.2B, and Session Laws 2000-172, s. 2.1, pro- 
vides that this section is effective July 25, 1997, 
expires April 1, 2001, and is applicable to per- 
mits granted or applications submitted prior to 
April 1, 2001, which shall be transferable. 

Session Laws 2000-172, s. 2.2, as amended by 
Session Laws 2000-140, s. 92.1(b), effective 
August 2, 2000, provides that notwithstanding 
G.S. 150B-21.3(a) and 26 NCAC 2C.0102(11), 
the Coastal Resources Commission is to adopt a 
temporary rule to establish use standards for 

waterfront development in urban areas, to re- 
place G.S. 113A-120.2 when it expires. The rule 
is to become effective April 1, 2001 and shall 
remain in effect until a permanent rule that 
replaces the temporary rule becomes effective. 

Session Laws 2000-172, s. 8.2, contains a 

severability clause. 

Effect of Amendments. — Session Laws 
2000-140, s. 92.1.(a), effective July 21, 2000, 
added “certain nonwater dependent uses al- 
lowed” in the catchline and added subsection 

(d). 
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§ 113A-121.1. Administrative review of permit decisions. 

CASE NOTES 

Cited in Shell Island Homeowners Ass’n v. 

Tomlinson, 134 N.C. App. 286, 517 S.E.2d 401 
(1999). 

§ 1138A-123. Judicial review. 

CASE NOTES 

Issue Rendered Moot. — Action of the 
Coastal Resources Commission, granting plain- 
tiffs’/condo owners’ fourth variance request for 
construction of erosion control structure, ren- 
dered moot issues relating to earlier denials of 
requests for variances under this section, and 

court denied plaintiffs who had failed to seek 
administrative review of its claims the oppor- 
tunity to assert that those claims had evaded 
effective review. Shell Island Homeowners 
Ass’n v. Tomlinson, 134 N.C. App. 286, 517 
S.E.2d 401 (1999). 

§ 113A-128. Protection of landowners’ rights. 

CASE NOTES 

No Constitutional Right to Erosion Con- 
trol. — Plaintiffs’ claims that hardened struc- 
ture rules, promulgated by defendants, effected 
a taking of property without just compensation 
and violated this section were properly dis- 
missed, because plaintiffs failed to cite any 
persuasive authority for the proposition that a 

littoral or riparian landowner has a right to 
erect hardened structures in statutorily desig- 
nated areas of environmental concern to pro- 
tect their property from erosion or migration. 
Shell Island Homeowners Ass’n v. Tomlinson, 
134 N.C. App. 217, 517 S.E.2d 406 (1999). 

ARTICLE 7C. 

Beach Management Plan. 

§ 113A-134.11. Department to compile and evaluate infor- 
mation. 

The Department of Environment and Natural Resources shall compile and 
evaluate information on the current conditions and erosion rates of beaches, on 
coastal geology, and on storm and erosion hazards for use in developing a State 
plan and strategy for beach management and restoration. The Department of 
Environment and Natural Resources shall make this information available to 
local governments for use in land-use planning. (2000-67, s. 13.9(b).) 

Editor’s Note. — Session Laws 2000-67, s. 
13.9 was codified as Chapter 113A, Article 7C, 
with s. 13.9(b) codified as G.S. 118A-134.11, and 
ss. 18.9(c) and 13.9(d) codified as G.S. 113A- 
134.12 at the direction of the Revisor of Stat- 
utes. 

Session Laws 2000-67, s. 28.5, makes the 
Article effective July 1, 2000. 

Session Laws 2000-67, s. 1.1, provides: “This 
act shall be known as “The Current Operations 

and Capital Improvements Appropriations Act 
of 2000’.” 

Session Laws 2000-67, s. 13.9 (a), provides: 
“The General Assembly makes the following 
findings: 

“(1) North Carolina has 320 miles of ocean 
beach, including some of the most pristine and 
attractive beaches in the country. 

“(2) The balance between economic develop- 
ment and quality of life in North Carolina has 
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made our coast one of the most desirable along 
the Atlantic Seaboard. 

“(3) North Carolina’s beaches are vital to the 
State’s tourism industry. 

“(4) North Carolina’s beaches belong to all 
the State’s citizens and provide recreational 
and economic benefits to our residents state- 
wide. 

“(5) Beach erosion can threaten the economic 
viability of coastal communities and can signif- 
icantly affect State tax revenues. 

“(6) The Atlantic Seaboard is vulnerable to 
hurricanes and other storms, and it is prudent 
to take precautions such as beach nourishment 
that protect and conserve the State’s beaches 
and reduce property damage and flooding. 

“(7) Beach renourishment as an erosion con- 
trol method provides hurricane flood protec- 
tion, enhances the attractiveness of beaches to 
tourists, restores habitat for turtles, 
shorebirds, and plants, and provides additional 
public access to beaches. 

“(8) Federal policy previously favored and 
assisted voluntary movement of structures 
threatened by erosion, but this assistance is no 
longer available. 

“(9) Relocation of structures threatened by 
erosion is sometimes the best available remedy 
for the property owner and is in the public 
interest. 

“(10) Public parking and public access areas 
are needed for use by the general public to 
enable their enjoyment of North Carolina’s 
beaches. 

“(11) Acquisition of high erosion hazard prop- 
erty by local or State agencies can reduce risk 
to citizens and property, reduce costs to insur- 
ance policyholders, improve public access to 
beaches and waterways, and protect the envi- 
ronment. 

“(12) Beach nourishment projects such as 
those at Wrightsville Beach and Carolina 
Beach have been very successful and greatly 
reduced property damage during Hurricane 
Fran. 

“(13) Because local beach communities derive 
the primary benefits from the presence of ade- 
quate beaches, a program of beach manage- 
ment and restoration should not be accom- 
plished without a commitment of local funds to 
combat the problem of beach erosion. 

“(14) The State of North Carolina prohibits 
seawalls and hardening the shoreline to pre- 
vent destroying the public’s beaches. 

“(15) Beach nourishment is encouraged by 
both the Coastal Resources Commission and 
the U.S. Army Corps of Engineers as a method 
to control beach erosion. 

POLLUTION CONTROL, ETC. §113A-134.11 

“(16) The Department of Environment and 
Natural Resources has statutory authority to 
assist local governments in financing beach 
nourishment projects and is the sponsor of 
several federal navigation projects that result 
in dredging beach-quality sand. 

“(17) It is declared to be a necessary govern- 
mental responsibility to properly manage and 
protect North Carolina’s beaches from erosion 
and that good planning is needed to assure a 
cost-effective and equitable approach to beach 
management and restoration, and that as part 
of a comprehensive response to beach erosion, 
sound policies are needed to facilitate the abil- 
ity of landowners to move threatened struc- 
tures and to allow public acquisition of appro- 
priate parcels of land for public beach access.” 

Session Laws 2000-67, s. 13.9(e), provides: 
“The Department of Environment and Natural 
Resources shall submit the first plan required 
by this act, no later than May 1, 2001. With the 
first plan, the Department shall: 

“(1) Provide to the General Assembly a report 
on alternative State and local government 
sources of funding for beach nourishment. 

“(2) Review State, federal, and local policies 
on enabling and assisting property owners to 
move structures that are threatened by immi- 
nent erosion damage and shall recommend pol- 
icies, legislative changes, and actions to make 
moving structures more feasible for landown- 
ers. 

“(3) Review existing programs for the acqui- 
sition and management of public land for beach 
access areas and open space, including identi- 
fying high-hazard, erosion-prone, or 
unbuildable parcels of land that may be used 
for this purpose, and shall recommend any 
policy and legislative changes needed to im- 
prove public beach access. The Department 
shall recommend priorities for land acquisition 
for public beach access, open space, and hazard- 
reduction purposes.” 

Session Laws 2000-67, s. 13.9(f) provides that 
in the event that federal funds become avail- 
able for planning and developing shore protec- 
tion projects, the State shall match those funds 
in accordance with the funding guidelines set 
out in G.S. 143-215.71. 

Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 
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§ 113A-134.12. Multiyear beach management and restora- 
tion strategy and plan. 

(a) The Department of Environment and Natural Resources shall develop a 
multiyear beach management and restoration strategy and plan that does all 
of the following: 

(1) Utilizes the data and expertise available in the Divisions of Water 
Resources, Coastal Management, and Land Resources. 

(2) Identifies the erosion rate at each beach community and estimates the 
degree of vulnerability to storm and hurricane damage. 

(3) Uses the best available geological and geographical information to 
determine the need for and probable effectiveness of beach nourish- 
ment. 

(4) Provides for coordination with the U.S. Army Corps of Engineers, the 
North Carolina Department of Transportation, the North Carolina 
Division of Emergency Management, and other State and federal 
agencies concerned with beach management issues. 

(5) Provides a status report on all U.S. Army Corps of Engineers’ beach 
protection projects in the planning, construction, or operational 
stages. 

(6) Makes maximum feasible use of suitable sand dredged from naviga- 
tion channels for beach nourishment to avoid the loss of this resource 
and to reduce equipment mobilization costs. 

(7) Promotes inlet sand bypassing where needed to replicate the natural 
flow of sand interrupted by inlets. 

(8) Provides for geological and environmental assessments to locate 
suitable materials for beach nourishment. 

(9) Considers the regional context of beach communities to determine the 
most cost-effective approach to beach nourishment. 

(10) Provides for and requires adequate public beach access, including 
handicapped access. 

(11) Recommends priorities for State funding for beach nourishment 
projects, based on the amount of erosion occurring, the potential 
damage to property and to the economy, the benefits for recreation 
and tourism, the adequacy of public access, the availability of local 
government matching funds, the status of project planning, the 
adequacy of project engineering, the cost-effectiveness of the project, 
and the environmental impacts. 

(12) Includes recommendations on obtaining the maximum available 
federal financial assistance for beach nourishment. 

(13) Is subject to a public hearing to receive citizen input. 
(b) Each plan shall be as complete as resources and available information 

allow. The Department of Environment and Natural Resources shall revise the 
plan every two years and shall submit the revised plan to the General 
Assembly no later than March 1 of each odd-numbered year. The Department 
may issue a supplement to the plan in even-numbered years if significant new 
information becomes available. (2000-67, s. 13.9(c), (d).) 

Editor’s Note. — Session Laws 2000-67, ss. 134.12 at the direction of the Revisor of Stat- 
13.9(c) and (d), were codified as G.S. 113A- utes. 

340 



§113A-236 POLLUTION CONTROL, ETC. §1138A-241 

ARTICLE 16. 

Conservation Easements Program. 

§§ 113A-236 through 113A-239: Reserved for future codification pur- 
poses. 

ARTICLE 17. 

Conservation, Farmland, And Open Space Protection And 
Coordination. 

§ 113A-240. Intent. 

(a) It is the intent of the General Assembly to continue to support and 
accelerate the State’s programs of land conservation and protection, to find 
means to assure and increase funding for these programs, to support the 
long-term management of conservation lands acquired by the State, and to 
improve the coordination, efficiency, and implementation of the various State 
and local land protection programs operating in North Carolina. 

(b) It is the further intent of the General Assembly that the State’s lands 
should be protected in a manner that minimizes any adverse impacts on the 
ability of local governments to carry out their broad mandates. (2000-23, s. 2.) 

Editor’s Note. — Session Laws 2000-28, s. and future generations, while also preserving, 
1, provides: “The General Assembly reaffirms to the maximum extent possible, the liberty of 
the strong desire of the State and its citizens to each individual to pursue their interests.” 
conserve and protect the lands needed to pro- Session Laws 2000-23, s. 4, made this Article 
vide a high-quality environment for present effective June 28, 2000. 

§ 113A-241. State to Preserve One Million Acres; Annual 
Report. 

(a) The State of North Carolina shall encourage, facilitate, plan, coordinate, 
and support appropriate federal, State, local, and private land protection 
efforts so that an additional one million acres of farmland, open space, and 
conservation lands in the State are permanently protected by December 31, 
2009. These lands shall be protected by acquisition in fee simple or by 
acquisition of perpetual conservation easements by public conservation orga- 
nizations or by private entities that are organized to receive and administer 
lands for conservation purposes. 

(b) The Secretary of Environment and Natural Resources shall lead the 
effort to add one million acres to the State’s protected lands and shall plan and 
coordinate with other public and private organizations and entities that are 
receiving and administering lands for conservation purposes. 

(c) The Secretary of Environment and Natural Resources shall report to the 
Governor and the Environmental Review Commission annually beginning on 
September 1, 2000, on the State’s progress towards attaining the goal estab- 
lished in Section 2 of this Article. (2000-238, ss. 2, 3.) 

Editor’s Note. — Session Laws 2000-23, s. in that subsection at the direction of the Revi- 
3, was codified as subsection (c) of this section sor of Statutes. 

and “this Article” was substituted for “this act” 
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Chapter 113B. 

North Carolina Energy Policy Act of 1975. 

Article 1. Sec. 
113B-6. General duties and responsibilities. 

113B-7. Energy Efficiency Program; compo- 
nents. 

Sec. 113B-11. Powers and authority. 

113B-2. Creation of Energy Policy Council; 
purpose of Council. 

Energy Policy Council. 

ARTICLE 1. 

Energy Policy Council. 

§ 113B-2. Creation of Energy Policy Council; purpose of 
Council. 

(a) There is hereby created a council to advise and make recommendations 
on energy policy to the Governor and the General Assembly to be known as the 
Energy Policy Council which shall be located within the Department of 
Administration. 

(b) Except as otherwise provided in this Chapter, the powers, duties and 
functions of the Energy Policy Council shall be as prescribed by the Secretary 
of Administration. 

(c) The Energy Policy Council shall serve as the central energy policy 
planning body of the State and shall communicate and cooperate with federal, 
State, regional and local bodies and agencies to the end of effecting a 
pei energy policy. (1975, c. 877, s. 4; 1977, c. 28, ss. 1, 2; 2000-140, s. 
76(a). 

Effect of Amendments. — Session Laws 2000, substituted “Administration” for “Com- 
2000-140, s. 76(a), effective September 30, merce” in subsections (a) and (b). 

§ 113B-6. General duties and responsibilities. 

The Energy Policy Council shall have the following general duties and 
responsibilities: 

(1) To develop and recommend to the Governor a comprehensive long- 
range State energy policy to achieve maximum effective management 
and use of present and future sources of energy, such policy to include 
but not be limited to an energy efficiency program, an energy 
management plan, an emergency energy program, and an energy 
research and development program; 

(2) To conduct an ongoing assessment of the opportunities and constraints 
presented by various uses of all forms of energy and to encourage the 
efficient use of all such energy forms in a manner consistent with 
State energy policy; 

(3) To continually review and coordinate all State government research, 
education and management programs relating to energy matters and 
to continually educate and inform the general public regarding such 
energy matters; 

(4) To recommend to the Governor and to the General Assembly needed 
energy legislation and to recommend for implementation such modi- 
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fications of energy policy, plans and programs as the Council considers 
necessary and desirable. (1975, c. 877, s. 4; 2000-140, s. 76(b).) 

Effect of Amendments. — Session Laws 2000, substituted “efficiency program” for “con- 
2000-140, s. 76(b), effective September 30, servation plan” in subdivision (1). 

§ 113B-7. Energy Efficiency Program; components. 

(a) The Energy Policy Council shall prepare a recommended Energy Effi- 
ciency Program for transmittal to the Governor, the initial plan to be 
completed by January 30, 1976. 

(b) The Energy Efficiency Program shall be designed to assure the public 
health and safety of the people of North Carolina and to encourage and 
promote conservation of energy through reducing wasteful, inefficient or 
uneconomical uses of energy resources. 

(c) The Energy Efficiency Program shall include but not be limited to the 
following recommendations: 

(1) Recommendations to the Building Code Council for lighting, insula- 
: tion, climate control systems and other building design and construc- 

tion standards which increase the efficient use of energy and are 
economically feasible to implement; 

(2) Recommendations to the Building Code Council for per unit energy 
requirement allotments based upon square footage for various classes 
of buildings which would reduce energy consumption, yet are both 
technically and economically feasible and not injurious to public 
health and safety; 

(3) Recommendations for minimum levels of operating efficiency for all 
appliances whose use requires a significant amount of energy based 
upon both technical and economic feasibility considerations; 

(4) Recommendations for State government purchases of supplies, vehi- 
cles and equipment and such operating practices as will make possible 
more efficient use of energy; 

(5) Recommendations on energy conservation policies, programs and 
procedures for local units of government; 

(6) Any other recommendations which the Energy Policy Council consid- 
ers to be a significant part of a statewide conservation effort and 
which include provisions for sufficient incentives to further energy 
conservation; 

(7) An economic and environmental impact analysis of the recommended 
program. 

(d) In addition to specific conservation recommendations, the Energy Eff- 
ciency Program shall contain proposals for implementation of such recommen- 
dations as can be carried out by executive order. Upon completion of a draft 
recommended program, the Council shall arrange for its distribution to 
interested parties and shall make the program available to the public and the 
Council further shall set a date for public hearing on said program. 

(e) Upon completion of the Energy Efficiency Program, the Council shall 
transmit said program, to be known as the State Energy Efficiency Program, 
to the Governor for approval or disapproval. Upon approval, the Governor shall 
assign administrative responsibility for such implementation as can be carried 
out by executive order to appropriate agencies of State government, and 
submit to the General Assembly such proposals which require legislative 
action for implementation. The Governor shall have the authority to accept, 
administer, and enforce federal programs, program measures and permissive 
delegations of authority delegated to the Governor by the President of the 
United States, Congress, or the United States Department of Energy, on behalf 
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of the State of North Carolina, which pertain to the conservation of energy 
resources. , 

(f) The Governor shall transmit the approved Energy Efficiency Program t 
the President of the Senate, to the Speaker of the House of Representatives, to 
the heads of all State agencies and shall further seek to publicize such plan and 
make it available to all units of local government and to the public at large. 

(g) At least every two years and whenever such changes take place as would 
significantly affect energy supply or demand in North Carolina, the Energy 
Policy Council shall review and, if necessary, revise the Energy Efficiency 
Program, transmitting such revised plan to the Governor pursuant to the 
procedures contained in subsections (e) and (f) of this section. (1975, c. 877, s. 
4; 1981, c. 701, s. 1; 2000-140, s. 76(c).) 

Editor’s Note. — Session Laws 2000-67, s. 
1.1, provides: “This act shall be known as ‘The 
Current Operations and Capital Improvements 
Appropriations Act of 2000’.” 

Session Laws 2000-67, s. 14.18(a)-(e), re- 
names the State Energy Conservation Plan as 
the State Energy Efficiency Program. Effective 
September 30, 2000, the statutory authority, 
powers, duties and functions, records, property, 
funds, etc., of the Residential Energy Conser- 
vation Assistance Program in the Energy Divi- 
sion of the Department of Commerce are trans- 
ferred from the Department of Commerce to the 
Department of Health and Human Services. 
Similarly, effective September 30, 2000, the 
statutory authority, powers, duties and func- 
tions, records, property, funds, etc., of the En- 
ergy Policy Council and State Energy Efficiency 
Program in the Energy Division of the Depart- 

Department of Commerce to the Department of 
Administration. Effective July 1, 2000, all va- 
cant positions in the Energy Division of the 
Department of Commerce are abolished. 

Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Effect of Amendments. — Session Laws 
2000-140, s. 76(c), effective September 30, 
2000, substituted “Efficiency Program” for 
“Conservation Plan” in the catchline and 
throughout the section; substituted “program” 
for “plan” throughout the section; and made a 

ment of Commerce are transferred from the minor wording change. 

§ 113B-11. Powers and authority. 

(a) The Energy Policy Council is authorized to secure directly from any 
officer, office, department, commission, board, bureau, institution and other 
agency of the State and its political subdivisions any information it deems 
necessary to carry out its functions; and all such officers and agencies shall 
cooperate with the Council and, to the extent permitted by law, furnish such 
information to the Council as it may request. 

(b) To assure the adequate development of relevant energy information, as 
provided in G.S. 118B-10, the Council may require all energy producers and 
major energy consumers, as determined by the Council, to file such reports and 
forecasts and at such dates as the Council may request; provided, however, 
that the Council may request only specific energy-related information which it 
eee necessary to carry out its duties as defined in Articles 1 and 2 of this 

apter. 
(c) The Council shall have authority to apply for and utilize grants, 

contributions and appropriations in order to carry out its duties as defined in 
Articles 1 and 2 of this Chapter, provided, however, that all such applications 
and requests are made through and administered by the Department of 
Administration. 

(d) The Council shall have authority to request said Department to allocate 
and dispense any funds made available to the Council for energy research and 
related work efforts in such a manner as the Council desires subject only to the 
stipulation that said funds be reasonably used in furtherance of the purposes 
of this Article. 
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(e) The Department of Administration shall provide the staffing capability 
to the Energy Policy Council so as to fully and effectively develop recommen- 
dations for a comprehensive State energy policy as contained in the provisions 
of this Article. The Utilities Commission is hereby authorized to make its staff 
available to the Council to assist in the development of a State energy policy. 
(1975, c. 877, s. 4; 1977, c. 23, s. 1; 1989, c. 751, s. 7(10); 1991 (Reg. Sess., 1992), 
c. 959, s. 28; 2000-140, s. 76(d).) 

Effect of Amendments. — Session Laws Energy Division of the Department” in subsec- 
2000-140, s. 76(d), effective September 30, tion (e) and substituted “Administration” for 
2000, substituted “The Department” for “The “Commerce” in subsections (c) and (e). 
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Chapter 114. 

Department of Justice. 

Article 1. 

Attorney General. 

Sec. 
114-4.2D. Employment of attorney for Energy 

Policy Council and Energy Effi- 
ciency Program of Department of 
Administration. 

Article 3. 

Division of Criminal Statistics. 

114-10. Division of Criminal Statistics. 

Article 4. 

State Bureau of Investigation. 

114-18.1. [Repealed.] 
114-19. Criminal statistics. 
114-19.3. Criminal record checks of providers 

of treatment for or services to chil- 
dren, the elderly, mental health 

Sec. 
patients, the sick, and the dis- 
abled. 

114-19.6. Criminal history record checks of 
employees of and applicants for 
employment with the Department 
of Health and Human Services, 
and the Department of Juvenile 
Justice and Delinquency Preven- 
tion. 

114-19.8. Criminal record checks of applicants 
for auctioneer, apprentice auction- 
eer, or auction firm license. 

114-19.10. Criminal record checks for adult 
care homes, nursing homes, home 
care agencies, and area mental 
health, developmental disabili- 
ties, and substance abuse services 
authorities. 

114-21. Minority sensitivity training for law 
enforcement personnel. 

ARTICLE 1. 

Attorney General. 

§ 114-2. Duties. 

CASE NOTES 

The Attorney General of North Carolina 
had standing to file a brief on behalf of appel- 
lant-mother, a New York resident, in a case 
involving the enforcement of orders rendered in 
an action to register a foreign child support 

order. New York v. Paugh, 135 N.C. App. 434, 
521 S.E.2d 475 (1999). 

Cited in State v. Summers, 351 N.C. 620, 528 
S.E.2d 17 (2000). 

§ 114-2.4. Attorney General to render opinion on settle- 
ment agreements. 

CASE NOTES 

cree in federal court. United States v. North 

Carolina, 180 F.3d 574 (4th Cir. 1999). 
The enactment of this section does not 

provide a basis for refusing a consent de- 

§ 114-4.2D. Employment of attorney for Energy Policy 
Council and Energy Efficiency Program of De- 
partment of Administration. 

The Attorney General shall assign an attorney on his staff to work full time 
with the Energy Policy Council and Energy Efficiency Program of the Depart- 
ment of Administration. Such attorney shall be subject to all provisions of 
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Chapter 126 of the General Statutes relating to the State Personnel System. 
Such attorney shall also perform such additional duties as may be assigned to 
him by the Attorney General. (1979, c. 942; 1989, c. 751, s. 7(11); 1991 (Reg. 
Sess., 1992), c. 959, s. 29; 2000-140, s. 76(e).) 

Effect of Amendments. — Session Laws Administration” for “Energy Division of De- 
2000-140, s. 76(e), effective September 30, partment of Commerce” in the catchline and in 
2000, substituted “Energy Policy Council and the section. 
Energy Efficiency Program of Department of 

ARTICLE 3. 

Division of Criminal Statistics. 

§ 114-10. Division of Criminal Statistics. 

The Attorney General shall set up in the Department of Justice a division to 
be designated as the Division of Criminal Statistics. There shall be assigned to 
this Division by the Attorney General duties as follows: 

(1) To collect and correlate information in criminal law administration, 
including crimes committed, arrests made, dispositions on prelimi- 
nary hearings, prosecutions, convictions, acquittals, punishment, 
appeals, together with the age, race, and sex of the offender, the 
necessary data to make a trace regarding all firearms seized, forfeited, 
found, or otherwise coming into the possession of any State or local 
law enforcement agency of the State that are believed to have been 
used in the commission of a crime, and such other information 
concerning crime and criminals as may appear significant or helpful. 
To correlate such information with the operations of agencies and 
institutions charged with the supervision of offenders on probation, in 
penal and correctional institutions, on parole and pardon, so as to 
show the volume, variety and tendencies of crime and criminals and 
the workings of successive links in the machinery set up for the 
administration of the criminal law in connection with the arrests, 
trial, punishment, probation, prison parole and pardon of all crimi- 
nals in North Carolina. 

(2) To collect, correlate, and maintain access to information that will 
assist in the performance of duties required in the administration of 
criminal justice throughout the State. This information may include, 
but is not limited to, motor vehicle registration, drivers’ licenses, 
wanted and missing persons, stolen property, warrants, stolen vehi- 
cles, firearms registration, sexual offender registration as provided 
under Article 27A of Chapter 14 of the General Statutes, drugs, drug 
users and parole and probation histories. In performing this function, 
the Division may arrange to use information available in other 
agencies and units of State, local and federal government, but shall 
provide security measures to insure that such information shall be 
made available only to those whose duties, relating to the adminis- 
tration of justice, require such information. 

(2a) To collect, correlate, and maintain the following information regard- 
ing traffic law enforcement by State law enforcement officers: 
a. The number of drivers stopped for routine traffic enforcement by 

State law enforcement officers, the officer making each stop, the 
date each stop was made, the agency of the officer making each 
stop, and whether or not a citation or warning was issued; 
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b. Identifying characteristics of the drivers stopped, including the 
race or ethnicity, approximate age, and gender; 

c. The alleged traffic violation that led to the stop; 
d. Whether a search was instituted as a result of the stop; 
e. Whether the vehicle, personal effects, driver, or passenger or 

passengers were searched, and the race or ethnicity, approximate 
age, and gender of each person searched; 

f. Whether the search was conducted pursuant to consent, probable 
cause, or reasonable suspicion to suspect a crime, including the 
basis for the request for consent, or the circumstances establish- 
ing probable cause or reasonable suspicion; 

g. Whether any contraband was found and the type and amount of 
any such contraband; 

h. Whether any written citation or any oral or written warning was 
issued as a result of the stop; 

1. iia an arrest was made as a result of either the stop or the 
search; 

j. Whether any property was seized, with a description of that 
property; 

k. Whether the officers making the stop encountered any physical 
resistance from the driver or passenger or passengers; 

l. Whether the officers making the stop engaged in the use of force 
Signy the driver, passenger, or passengers for any reason; 

m. ether any injuries resulted from the stop; 
n. Whether the circumstances surrounding the stop were the subject 

of any investigation, and the results of that investigation; and 
o. The geographic location of the stop; if the officer making the stop is 

a member of the State Highway Patrol, the location shall be the 
Highway Patrol District in which the stop was made; for all other 
law enforcement officers, the location shall be the city or county in 
which the stop was made. 

The information required by this subdivision need not be collected 
in connection with impaired driving checks under G.S. 20-16.3A or 
other types of roadblocks, vehicle checks, or checkpoints that are 
consistent with the laws of this State and with the State and federal 
constitutions, except when those stops result in a warning, search, 
seizure, arrest, or any of the other activity described in sub-subdivi- 
sions d. through n. of this subdivision. 

The identity of the law enforcement officer making the stop required 
by sub-subdivision a. of this subdivision may be accomplished by 
assigning anonymous identification numbers to each officer in an 
agency. The correlation between the identification numbers and the 
names of the officers shall not be a public record, and shall not be 
disclosed by the agency except when required by order of a court of 
competent jurisdiction to resolve a claim or defense properly before 
the court. 

(3) To make scientific study, analysis and comparison from the informa- 
tion so collected and correlated with similar information gathered by 
federal agencies, and to provide the Governor and the General 
Assembly with the information so collected biennially, or more often if 
required by the Governor. 

(4) To perform all the duties heretofore imposed by law upon the Attorney 
General with respect to criminal statistics. 

(5) To perform such other duties as may be from time to time prescribed 
by the Attorney General. 

(6) To promulgate rules and regulations for the administration of this 
Article. (1939, c. 315, s. 2; 1955, c. 1257, ss. 1, 2; 1969, c. 1267, s. 1; 
1995, c. 545, s. 2; 1999-26, s. 1; 1999-225, s. 1; 2000-67, s. 17.2(a).) 
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Editor’s Note. — 
Session Laws 2000-67, s. 1.1, provides: “This 

act shall be known as ‘The Current Operations 
and Capital Improvements Appropriations Act 
of 2000.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Effect of Amendments, — 
Session Laws 2000-67, s. 17.2(a), effective 

August 1, 2000, substituted “officers, the officer 

DEPARTMENT OF JUSTICE §114-19 

making each stop, the date each stop was made, 
the agency of the officer making each stop” for 
“officers” in subdivision (2a)a; added subdivi- 
sion (2a)o; added the last paragraph under (2a); 
and made minor stylistic changes. 

ARTICLE 4. 

State Bureau of Investigation. 

§ 114-15.1. Department heads to report possible violations 
of criminal statutes involving misuse of State 
property to State Bureau of Investigation. 

OPINIONS OF ATTORNEY GENERAL 

Action Required Within 10-Day Period. 
— Any time a department head receives an 
allegation of possible criminal misuse of State- 
owned property, the threshold determination of 
credibility should be made within the 10-day 
period referenced in this section; if the allega- 
tion appears credible, the Director of the State 
Bureau of Investigation should be notified in 

writing immediately, and even if the depart- 
ment head is unable to determine whether the 
allegation is credible or not within 10 days, the 
SBI still should be notified of the allegation 
within the 10-day period. See opinion of Attor- 
ney General to The Honorable R. L. Clark, 
North Carolina State Senate, 1998 N.C.A.G. 32 
(7/24/98). 

§ 114-18.1: Repealed by Session Laws 2000-119, s. 6, effective December 1, 
2000. 

Cross References. — As to duty of local and 
State law enforcement agencies to report, 
within 48 hours, seizures of unauthorized sub- 

stances and arrests for possession of unautho- 
rized substances, see § 105-113.108(b). 

§ 114-19. Criminal statistics. 

(a) It shall be the duty of the State Bureau of Investigation to receive and 
collect police information, to assist in locating, identifying, and keeping records 
of criminals in this State, and from other states, and to compare, classify, 
compile, publish, make available and disseminate any and all such informa- 
tion to the sheriffs, constables, police authorities, courts or any other officials 
of the State requiring such criminal identification, crime statistics and other 
information respecting crimes local and national, and to conduct surveys and 
studies for the purpose of determining so far as is possible the source of any 
criminal conspiracy, crime wave, movement or cooperative action on the part of 
the criminals, reporting such conditions, and to cooperate with all officials in 
detecting and preventing. 

(b) Repealed by Session Laws 2000-119, s. 7, effective December 1, 2000. 
(1965, c. 1049, s. 1; 1973, c. 1286, s. 19; 1989, c. 772, s. 3; 1989 (Reg. Sess., 
1990), c. 814, s. 9; 2000-119, s. 7.) 

Effect of Amendments. — Session Laws 
2000-119, s. 7, effective December 1, 2000, 

repealed subsection (b), requiring the State 
Bureau of Investigation to notify to the Depart- 
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ment of Revenue as to arrests and seizures 

involving non-tax-paid controlled substances 
and counterfeit controlled substances. 

§ 114-19.3. Criminal record checks of providers of treat- 
ment for or services to children, the elderly, 
mental health patients, the sick, and the dis- 
abled. 

(a) Authority. — The Department of Justice may provide to any of the 
following entities a criminal record check of an individual who is employed by 
that entity, has applied for employment with that entity, or has volunteered to 
provide direct care on behalf of that entity: 

(1) Hospitals licensed under Chapter 131E of the General Statutes. 
(2), (3) Repealed by Session Laws 2000-154, s. 5, effective January 1, 2001. 
(4) Hospices licensed under Chapter 131E of the General Statutes. 
(5) Child placing agencies licensed under Chapter 131D of the General 

Statutes. 
(6) Residential child care facilities licensed under Chapter 131D of the 

General Statutes. 
(7) Hospitals licensed under Chapter 122C of the General Statutes. 
(8) Repealed by Session Laws 2000-154, s. 5, effective January 1, 2001. 
(9) Licensed child care facilities and nonlicensed child care homes regu- 

lated by the State. 
(10) Any other organization or corporation, whether for profit or non- 

profit, that provides direct care or services to children, the sick, the 
disabled, or the elderly. 

(b) Procedure. — A criminal record check may be conducted by using an 
individual’s fingerprint or any information required by the Department of 
Justice to identify that individual. A criminal record check shall be provided 
only if the individual whose record is checked consents to the record check. The 
information shall be kept confidential by the entity that receives the informa- 
tion. Upon the disclosure of confidential information under this section by the 
entity, the Department may refuse to provide further criminal record checks to 
that entity. 

(c) Repealed by Session Laws 1995 (Regular Session, 1996), c. 606, s. 1. 
(d) Foster or Adoptive Parent. — The Department of Justice, at the request 

of a child placing agency licensed under Chapter 131D of the General Statutes 
or a local department of social services, may provide a criminal record check of 
a prospective foster care or adoptive parent if the prospective parent consents 
to the record check. The information shall be kept confidential and upon the 
disclosure of confidential information under this section by the agency or 
department, the Department may refuse to provide further criminal record 
checks to that agency or department. 

(e) Fee. — The Department may charge a fee to offset the cost incurred by 
it to conduct a criminal record check under this section. The fee may not exceed 
fourteen dollars ($14.00). (1993, c. 403, s. 1; 1995, c. 453, s. 1; 1995 (Reg. Sess., 
1996), c. 606, s. 1; 1997-506, s. 38; 2000-154, s. 5.) 

Editor’s Note. — Session Laws 2000-154, s. 
7, makes the act effective January 1, 2001, and 
applicable to offenses committed and offers of 
employment made on and after that date. 

Effect of Amendments. — Session Laws 
2000-154, s. 5, repealed subdivision (a)(2) stat- 
ing, “Nursing homes or combination homes 

licensed under Chapter 131E of the General 
Statutes”; repealed subdivision (a)(3) stating, 
“Adult care homes licensed under Chapter 
131D of the General Statutes”; and repealed 
subdivision (a)(8) stating, “Area mental health, 
developmental disabilities, and substance 
abuse authorities licensed under Chapter 122C 
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of the General Statutes, including a contract subdivision (a)(4) deleted “Home care agencies 
agency of an area authority that is subject to or” preceding “Hospices”; and made a stylistic 
the provisions of Article 4 of that Chapter”; in change. 

§ 114-19.6. Criminal history record checks of employees of 
and applicants for employment with the De- 
partment of Health and Human Services, and 
the Department of Juvenile Justice and Delin- 
quency Prevention. 

(a) Definitions. — As used in this section, the term: 
(1) “Covered person” means: 

a. An applicant for employment or a current employee in a position in 
the Department of Health and Human Services or the Depart- 
ment of Juvenile Justice and Delinquency Prevention who pro- 
vides direct care for a client, patient, student, resident or ward of 
the Department; or 

b. Supervises positions providing direct care as outlined in sub- 
subdivision a. of this subdivision. 

(2) “Criminal history” means a State or federal history of conviction of a 
‘crime, whether a misdemeanor or felony, that bears upon a covered 
person’s fitness for employment in the Department of Health and 
Human Services or the Department of Juvenile Justice and Delin- 
quency Prevention. The crimes include, but are not limited to, 
criminal offenses as set forth in any of the following Articles of 
Chapter 14 of the General Statutes: Article 5, Counterfeiting and 
Issuing Monetary Substitutes; Article 5A, Endangering Executive and 
Legislative Officers; Article 6, Homicide; Article 7A, Rape and Other 
Sex Offenses; Article 8, Assaults; Article 10, Kidnapping and Abduc- 
tion; Article 13, Malicious Injury or Damage by Use of Explosive or 
Incendiary Device or Material; Article 14, Burglary and Other 
Housebreakings; Article 15, Arson and Other Burnings; Article 16, 
Larceny; Article 17, Robbery; Article 18, Embezzlement; Article 19, 
False Pretenses and Cheats; Article 19A, Obtaining Property or 
Services by False or Fraudulent Use of Credit Device or Other Means; 
Article 19B, Financial Transaction Card Crime Act; Article 20, 
Frauds; Article 21, Forgery; Article 26, Offenses Against Public 
Morality and Decency; Article 26A, Adult Establishments; Article 27, 
Prostitution; Article 28, Perjury; Article 29, Bribery; Article 31, 
Misconduct in Public Office; Article 35, Offenses Against the Public 
Peace; Article 36A, Riots and Civil Disorders; Article 39, Protection of 
Minors; Article 40, Protection of the Family; Article 59, Public 
Intoxication; and Article 60, Computer-Related Crime. The crimes 
also include possession or sale of drugs in violation of the North 
Carolina Controlled Substances Act, Article 5 of Chapter 90 of the 
General Statutes, and alcohol-related offenses such as sale to under- 
age persons in violation of G.S. 18B-302, or driving while impaired in 
violation of G.S. 20-138.1 through G.S. 20-138.5. 

(b) When requested by the Department of Health and Human Services or 
the Department of Juvenile Justice and Delinquency Prevention, the North 
Carolina Department of Justice may provide to the requesting department a 
covered person’s criminal history from the State Repository of Criminal 
Histories. Such requests shall not be due to a person’s age, sex, race, color, 
national origin, religion, creed, political affiliation, or handicapping condition 
as defined by G.S. 168A-3. For requests for a State criminal history record 
check only, the requesting department shall provide to the Department of 
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Justice a form consenting to the check signed by the covered person to be 
checked and any additional information required by the Department of 
Justice. National criminal record checks are authorized for covered applicants 
who have not resided in the State of North Carolina during the past five years. 
For national checks the Department of Health and Human Services or the 
Department of Juvenile Justice and Delinquency Prevention shall provide to 
the North Carolina Department of Justice the fingerprints of the covered 
person to be checked, any additional information required by the Department 
of Justice, and a form signed by the covered person to be checked consenting to 
the check of the criminal record and to the use of fingerprints and other 
identifying information required by the State or National Repositories. The 
fingerprints of the individual shall be forwarded to the State Bureau of 
Investigation for a search of the State criminal history record file and the State 
Bureau of Investigation shall forward a set of fingerprints to the Federal 
Bureau of Investigation for a national criminal history record check. The 
Department of Health and Human Services and the Department of Juvenile 
Justice and Delinquency Prevention shall keep all information pursuant to 
this section confidential. The Department of Justice shall charge a reasonable 
fee for conducting the checks of the criminal history records authorized by this 
section. 

(c) All releases of criminal history information to the Department of Health 
and Human Services or the Department of Juvenile Justice and Delinquency 
Prevention shall be subject to, and in compliance with, rules governing the 
dissemination of criminal history record checks as adopted by the North 
Carolina Division of Criminal Information. All of the information either 
department receives through the checking of the criminal history is privileged 
information and for the exclusive use of that department. 

(d) If the covered person’s verified criminal history record check reveals one 
or more convictions covered under subsection (a) of this section, then the 
conviction shall constitute just cause for not selecting the person for employ- 
ment, or for dismissing the person from current employment with the Depart- 
ment of Health and Human Services or the Department of Juvenile Justice and 
Delinquency Prevention. The conviction shall not automatically prohibit 
employment; however, the following factors shall be considered by the Depart- 
ment of Health and Human Services or the Department of Juvenile Justice and 
Delinquency Prevention in determining whether employment shall be denied: 

(1) The level and seriousness of the crime; 
(2) The date of the crime; 
(3) The age of the person at the time of the conviction; 
(4) The circumstances surrounding the commission of the crime, if known; 
(5) The nexus between the criminal conduct of the person and job duties 

of the person; 
(6) The prison, jail, probation, parole, rehabilitation, and employment 

records of the person since the date the crime was committed; and 
(7) The subsequent commission by the person of a crime listed in 

subsection (a) of this section. 
(e) The Department of Health and Human Services and the Department of 

Juvenile Justice and Delinquency Prevention may deny employment to or 
dismiss a covered person who refuses to consent to a criminal history record 
check or use of fingerprints or other identifying information required by the 
State or National Repositories of Criminal Histories. Any such refusal shall 
Sanahpute just cause for the employment denial or the dismissal from employ- 
ment. 

(f) The Department of Health and Human Services and the Department of 
Juvenile Justice and Delinquency Prevention may extend a conditional offer of 
employment pending the results of a criminal history record check authorized 
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by this section. (1997-260, s. 1; 1997-443, s. 11A.118(b); 1998-202, s. 4(f); 
2000-137, s. 4(h).) 

Effect of Amendments. — 
Session Laws 2000-137, s. 4(h), effective July 

20, 2000, substituted “requesting department” 
for “Department or Office” twice in subsection 

partment or Office” in subsections (b) and (d); 
substituted “either department” and “that de- 
partment” for “the Department or Office” in 
subsection (c); and substituted “Department of 

(b); substituted “Department of Health and 
Human Services or the Department of Juvenile 
Justice and Delinquency Prevention” for “De- 

Juvenile Justice and Delinquency Prevention” 
for “Office of Juvenile Justice” in the catchline 
and throughout the section. 

: 114-19.8. Criminal record checks of applicants for auc- 
tioneer, apprentice auctioneer, or auction firm 
license. 

The Department of Justice may provide to the North Carolina Auctioneers 
Commission from the State and National Repositories of Criminal Histories 
the criminal history of any applicant for an auctioneer’s license under Chapter 
85B of the General Statutes. Along with the request, the Commission shall 
provide to the Department of Justice the fingerprints of the applicant, a form 
signed by the applicant consenting to the criminal record check and the use of 
fingerprints and other identifying information required by the State or 
National Repositories, and any additional information required by the Depart- 
ment of Justice. The applicant’s fingerprints shall be forwarded to the State 
Bureau of Investigation for a check of the State’s criminal history record file, 
and the State Bureau of Investigation shall forward a set of fingerprints to the 
Federal Bureau of Investigation for a national criminal history record check. 
The Commission shall keep all information obtained pursuant to this section 
confidential. The Department of Justice may charge a fee to offset the cost 
incurred by it to conduct a criminal record check under this section. The fee 
shall not exceed the actual cost of locating, editing, researching, and retrieving 
the information. (1999-142, s. 9; 2000-140, s. 59(c).) 

Editor’s Note. — Effect of Amendments. — Session Laws 

Session Laws 2000-140, s. 59(c), becomes 
effective October 1, 2000, and applies to appli- 
cations for licensure for auctioneers, apprentice 
auctioneers, and auction firms filed on or after 
that date. 

2000-140, s. 59(c), inserted “apprentice auction- 
eer, or auction firm” in the catchline. See edi- 
tor’s note for effective date and applicability. 

§ 114-19.10. Criminal record checks for adult care homes, 
nursing homes, home care agencies, and area 
mental health, developmental disabilities, and 
substance abuse services authorities. 

The Department of Justice may provide to the following entities the criminal 
history from the State and National Repositories of Criminal Histories: 

(1) Nursing homes or combination homes licensed under Chapter 131K of 
the General Statutes. 

(2) Adult care homes licensed under Chapter 131D of the General 
Statutes. 

(3) Home care agencies licensed under Chapter 131E of the General 
Statutes. 

(4) Area mental health, developmental disabilities, and substance abuse 
services authorities licensed under Chapter 122C of the General 
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Statutes, including a contract agency of an area authority that is 
subject to the provisions of Article 4 of that Chapter. 

The criminal history shall be provided to nursing homes and home care 
agencies in accordance with G.S. 131E-265, to adult care homes in accordance 
with G.S. 131D-40, and to area mental health, developmental disabilities, and 
substance abuse services authorities in accordance with G.S. 122C-80. The 
requesting entity shall provide to the Department of Justice, along with the 
request, the fingerprints of the individual to be checked if a national criminal 
history record check is required, any additional information required by the 
Department of Justice, and a form signed by the individual to be checked 
consenting to the check of the criminal record and to the use of fingerprints and 
other identifying information required by the State or National Repositories of 
Criminal Histories. If a national criminal history record check is required, the 
fingerprints of the individual shall be forwarded to the State Bureau of 
Investigation for a search of the State’s criminal history record file, and the 
State Bureau of Investigation shall forward a set of fingerprints to the Federal 
Bureau of Investigation for a national criminal history record check. All 
information received by the entity shall be kept confidential in accordance with 
G.S. 131E-265, 131D-40, and 122C-80, as applicable. The Department of 
Justice shall charge a reasonable fee for conducting the checks authorized by 
this section. The fee for the State check may not exceed fourteen dollars 
($14.00). (2000-154, s. 1.) 

Editor’s Note. — Session Laws 2000-154, s. and applicable to offenses committed and offers 
7, made this section effective January 1, 2001, of employment made on or after that date. 

§ 114-21. Minority sensitivity training for law enforce- 
ment personnel. 

(a) The Department of Justice shall develop guidelines for minority sensi- 
tivity training for all law enforcement personnel throughout the State. The 
Department shall ensure that all persons who work with minority juveniles in 
the juvenile justice system are taught how to communicate effectively with 
minority juveniles and how to recognize and address the needs of those 
juveniles. The Department shall also advise all law enforcement and profes- 
sionals who work within the juvenile justice system of ways to improve the 
treatment of minority juveniles so that all juveniles receive equal treatment. 
Except where local law enforcement has existing minority sensitivity training 
that meets the Department guidelines, the Department shall conduct the 
minority sensitivity training annually. Prior to the training each year, the 
Department shall assess whether minorities are receiving fair and equal 
treatment in the juvenile justice system with regard to the administration of 
predisposition procedures, of diversion methods, of dispositional alternatives, 
and of treatment and post-release supervision plans. 

(b) The Department of Juvenile Justice and Delinquency Prevention shall 
ensure that all juvenile court counselors and other Division personnel receive 
the minority sensitivity training specified in subsection (a) of this section. 
(1998-202, s. 17; 2000-137, s. 4(i).) 

Effect of Amendments. — Session Laws _linquency Prevention” for “Office of Juvenile 
2000-137, s. 4(i), effective July 20, 2000, substi- Justice” in subsection (b). 
tuted “Department of Juvenile Justice and De- 
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Chapter 115C. 

Elementary and Secondary Education. 

SUBCHAPTER II. ADMINISTRA- 
TIVE ORGANIZATION OF 

STATE AND LOCAL 
EDUCATION 
AGENCIES. 

Article 5. 

Local Boards of Education. 

Sec. 
115C-47. Powers and duties generally. 

SUBCHAPTER IV. EDUCATION PROGRAM. 

} Article 8. 

General Education. 

Part 2. Calendar. 

115C-84.2. School calendar. 

Article 8B. 

School-Based Management and 
Accountability Program. 

Part 2. School-Based Management. 

115C-105.27. Development and approval of 
school improvement plans. 

115C-105.46. State Board of Education respon- 
sibilities. 

Article 9. 

Special Education. 

Part 1. State Policy. 

115C-110. Services mandatory; single-agency 
responsibility; State and _ local 
plans; census and registration. 

Part 2. Nondiscrimination in Education. 

115C-111. Free appropriate education for all 
children with special needs. 

115C-113. Diagnosis and evaluation; individu- 
alized education program. 

115C-113.1. Surrogate parents. 
115C-115. Placements in private schools, out- 

of-state schools and schools in 
other local educational agencies. 

Part 5. Council on Educational 

Services for Exceptional 
Children. 

115C-121. Establishment; organization; pow- 
ers and duties. 

Part 10. State and Local Relationships. 

Sec. 
115C-139. Interlocal cooperation. 

Article 10A. 

Testing. 

115C-174.1 through 115C-174.6. [Repealed.] 

Part 2. Statewide Testing Program. 

115C-174.11. Components of the testing pro- 
gram. 

Article 16. 

Optional Programs. 

Part 6A. Charter Schools. 

115C-238.29D. Final approval of applications 
for charter schools. 

115C-238.29J. Public and private assistance to 
charter schools. 

Article 17. 

Supporting Services. 

Part 1. Transportation. 

115C-250. Authority to expend funds for trans- 
portation of children with special 
needs. 

SUBCHAPTER V. PERSONNEL. 

Article 20. 

Teachers. 

115C-296. Board sets certification require- 
ments. 

115C-296.2. National Board for Professional 
Teaching Standards Certification. 

115C-307. Duties of teachers. 

Article 22. 

General Regulations. 

Part 3. Principal and Teacher Employment 
Contracts. 

115C-325. System of employment for public 
school teachers. 

SUBCHAPTER VI. STUDENTS. 

Article 29. 

Protective Provisions and Maintenance 

of Student Records. 

115C-404. Use of juvenile court information. 
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SUBCHAPTER VII. FISCAL AFFAIRS. 

Article 31A. 

Civil Penalty and Forfeiture Fund. 

Sec. 
115C-457.1. Creation of Fund; administration. 
115C-457.2. Remittance of moneys to the 

Fund. 
115C-457.3. Transfer of funds to the State 

School Technology Fund. 

Article 32B. 

Computer Loan Revolving Fund. 

115C-472.6 through 115C-472.9. [Reserved.] 

Article 32C. 

Fund for the Reduction of Class Size in 

Public Schools. 

115C-472.10. Establishment of the Fund for 

2000 INTERIM SUPPLEMENT §115C-1 

Sec. 
the Reduction of Class Size in 

Public Schools. 

Article 34B. 

Qualified Zone Academy Bonds. 

115C-489.5. Qualified zone academy bonds; 
findings. 

115C-489.6. Administration; consultation; is- 
suance of bonds. 

SUBCHAPTER IX. PROPERTY. 

Article 38A. 

Public School Building Capital Fund. 

115C-546.1. Creation of Fund; administration. 

SUBCHAPTER I. GENERAL PROVISIONS. 

ARTICLE 1. 

Definitions and Preliminary Provisions. 

§ 115C-1. General and uniform system of schools. 

Local Modification. — (As to Chapter 
115C) Cabarrus: 2000-87. For additional local 
modifications to this section, see the main vol- 
ume. 

Editor’s Note. — 
Session Laws 1999-237, 8.5(b), as amended 

by Session Laws 2000-67, s. 8.15, provides that 
supplemental funds shall be used only (i) to 
provide instructional positions, instructional 
support positions, teacher assistant positions, 
clerical positions, school computer technicians, 
instructional supplies and equipment, staff de- 
velopment, and textbooks, and (ii) for salary 
supplements for instructional personnel and 
instructional support personnel. Local boards 
of education are encouraged to use at least 
twenty-five percent (25%) of the funds received 
to improve the academic performance of chil- 
dren who are performing at Level I or II on 
either reading or mathematics end-of-grade 
tests in grades 3-8 and children who are per- 
forming at level I or II on the writing tests in 
grades 4 and 7. Local boards of education shall 
report to the State Board of Education on an 
annual basis on funds used for this purpose, 
and the State Board shall report this informa- 
tion to the Joint Legislative Education Over- 
sight Committee. 

Session Laws 1999-237, s. 8.6(a), as amended 

by Session Laws 2000-67, s. 8.25, provides that 
the State Board of Education shall allocate 
funds, according to a formula, that were appro- 
priated for small school system supplemental 
funding (i) to each county school administrative 
unit with an average daily membership of 
fewer than 3,150 students and (ii) to each 
county school administrative unit with an av- 
erage daily membership of from 3,150 to 4,000 
students if the county has a county-adjusted 
property tax base per student below the State- 
adjusted property tax base per student and if 
the total average daily membership of all local 
school administrative units within the county 
is from 3,150 to 4,000 students. If funds appro- 
priated for small school system supplemental 
funding are not adequate to fund fully the 
program, the State Board of Education shall 
reduce the amount allocated to each county 
school administrative unit on a pro rata basis. 

Session Laws 2000-67, s. 1.1, provides: “This 
act shall be known as ‘The Current Operations 
and Capital Improvements Appropriations Act 
of 2000.” 

Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
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priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

EDUCATION §115C-36 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

SUBCHAPTER ITI. ADMINISTRATIVE 
ORGANIZATION OF STATE AND 

LOCAL EDUCATION 
AGENCIES. 

ARTICLE 2. 

State Board of Education. 

§ 115C-13. Duty to maintain confidentiality of certain 
records. 

OPINIONS OF ATTORNEY GENERAL 

The licensure status of teachers is public 
information that the State Board of Education 
and DPI create pursuant to the State Board of 
Education’s constitutional and statutory au- 
thority to license or certify public school em- 

ployees and is, therefore, not subject to the 
protections of this section. See opinion of Attor- 
ney General to Lowell Harris, Director Excep- 
tional Children Division N. C. Department of 
Public Instruction, 1998 N.C.A.G. 47 (11/20/98). 

§ 115C-16. Authorization for school uniform pilot pro- 
gram. 

CASE NOTES 

General County Authority. — Where the 
county’s uniform policy was implemented pur- 
suant to its “general control and supervision” 
authority under § 15C-36, the enactment of 
that uniform policy did not contravene this 
section. Hicks v. Halifax County Bd. of Educ., 
93 F. Supp. 2d 649 (E.D.N.C. 1999). 
Construction with Other Laws. — This 

section did not limit the authority of the County 
School Board to adopt a uniform policy for its 
students, which was implemented pursuant to 
its “general control and supervision” authority 

under § 115C-36. Hicks v. Halifax County Bd. 

of Educ., 93 F. Supp. 2d 649 (E.D.N.C. 1999). 
This section does not limit the authority 

of a county school board to adopt a uni- 
form policy; it merely authorizes the State 
Board of Education to implement a pilot pro- 
gram, and the State Board chose not to do so, 
but instead to allow local authorities to adopt 
uniform policies in accordance with guidelines 
provided by the State Board. Hicks v. Halifax 
County Bd. of Educ., 93 F. Supp. 2d 649 
(E.D.N.C. 1999). 

ARTICLE 5. 

Local Boards of Education. 

§ 115C-36. Designation of board. 

CASE NOTES 

Sovereign Immunity of Boards. — Using 
an analysis of the organizational and financial 
structure of the local school boards under both 
case and statutory law, the court determined 

that defendant board was an arm of the state 
for purposes of a suit seeking FLSA damages, 
and as such, it was entitled to sovereign immu- 
nity from a suit for monetary relief. Cash v. 
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Granville County Bd. of Educ., — F. Supp. 2d 
—, 2000 U.S. Dist. LEXIS 4852 (E.D.N.C. 
March 8, 2000). 
General County Authority. — Where the 

county’s uniform policy was implemented pur- 
suant to its “general control and supervision” 
authority under this section, the enactment of 
that uniform policy did not contravene § 115C- 
16. Hicks v. Halifax County Bd. of Educ., 93 F. 

2000 INTERIM SUPPLEMENT §115C-45 

Supp. 2d 649 (E.D.N.C. 1999). 
Adoption of School Uniform Policy. — 

This section did not limit the authority of the 
County School Board to adopt a uniform policy 
for its students, which was implemented pur- 
suant to its “general control and supervision” 
authority under this section. Hicks v. Halifax 
County Bd. of Educ., 93 F. Supp. 2d 649 
(E.D.N.C. 1999). 

§ 115C-37. Election of board members. 

Local Modification. — Ashe County Board 
of Education: 1995, c. 128, s. 1, as amended by 

2000-6, s. 1. For additional local modifications 
to this section, see the main volume. 

OPINIONS OF ATTORNEY GENERAL 

This section did not supercede local leg- 
islation which provided that members of the 
County Board of Education, appointed to fill 
mid-term vacancies, would serve the remainder 
of the term of the office to which they were 

appointed. See opinion of Attorney General to 
Mr. Charles S. Rountree, III, Chairman, 
Edgecombe County Board of Elections, 1998 
N.C.A.G. 2 (1/14/98). 

§ 115C-42. Liability insurance and immunity. 

CASE NOTES 

The defendants/county board of educa- 
tion did not waive their sovereign immu- 
nity through the purchase of liability insur- 
ance under this section where every one of 
three insurance policies precluded coverage for 
the injuries received by the minor plaintiff who 
was hit by a car five months after the assistant 
principal of her elementary school changed her 
bus stop in response to a complaint that she 
had been assaulted by several boys while on a 
school bus. Herring ex rel. Marshall v. Winston- 
Salem/Forsyth County Bd. of Educ., — N.C. 
App. —, 529 S.E.2d 458, 2000 N.C. App. LEXIS 
500 (2000). 

After-School Program as Traditional 
Government Activity. — In personal injury 
case, court disagreed with plaintiff’s contention 
that after-school program was a day-care facil- 
ity and a non-traditional governmental activity 
not entitled to governmental immunity under 
this section, because the program failed to meet 
the statutory definition of a day-care facility 
under § 110-86, the record revealed no evi- 
dence of profits, and the fees were insubstan- 
tial. Schmidt v. Breeden, 134 N.C. App. 248, 
517 S.E.2d 171 (1999). 

§ 115C-45. Judicial functions of board. 

CASE NOTES 

This section entitles a non-teacher to 
judicial review of a school board’s deci- 
sion if that decision affects her character. Coo- 
per v. Board of Educ., 185 N.C. App. 200, 519 
S.E.2d 536 (1999). 
Dismissal Affecting Character. — Being 

dismissed from a job for making a racial com- 
ment, which the school board’s counsel charac- 
terized as being “totally unacceptable for an 
employee in a school setting,” affected the peti- 
tioner’s character within the meaning of this 
section and entitled her to judicial review. Coo- 

per v. Board of Educ., 135 N.C. App. 200, 519 
S.E.2d 536 (1999). 

Review Procedures Held Adequate. — 
Although school board did not precisely follow 
the review procedures set out in this section, 
the review that petitioner received more than 
compensated for any procedural flaws in the 
board’s actions and her substantial rights were 
not prejudiced thereby. Cooper v. Board of 
Educ., 1385 N.C. App. 200, 519 S.E.2d 536 
(1999). 
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OPINIONS OF ATTORNEY GENERAL 

Evidentiary Scope of A School Board 
Hearing. — If a career employee chooses to 
bypass the case manager hearing, the record 
before the board in a hearing pursuant to 
§ 115C-325(2)(3) must include the superinten- 
dent’s recommendation and grounds for the 
recommendation as_ defined in § 115C- 

325(h)(2), documentary evidence submitted by 
the superintendent and the employee, the par- 
ties’ briefs on the law and evidence in the 

record, and oral arguments. The career em- 
ployee waives his. right to _ present 
nondocumentary evidence unless the board ex- 
ercises its discretion under this section to sub- 
poena additional evidence or testimony that 
might aid in its decision. See opinion of Attor- 
ney General to Mr. L. P. Hornthal, Jr. Hornthal, 

Riley, Ellis & Maland, LLP, 1997 N.C.A.G. 69 
(12/5/97). 

§ 115C-47. Powers and duties generally. 

In addition to the powers and duties designated in G.S. 115C-36, local boards 
of education shall have the power or duty: 

(1) To Provide an Adequate School System. — It shall be the duty of local 
boards of education to provide adequate school systems within their 
respective local school administrative units, as directed by law. 

(2) To Exercise Certain Judicial Functions and to Participate in Certain 
Suits and Actions. — Local boards of education shall have the power 
and authority to exercise certain judicial functions pursuant to the 
provisions of G.S. 115C-45 and to participate in certain suits and 
actions pursuant to the provisions of G.S. 115C-44. 

(3) To Divide Local School Administrative Units into Attendance Areas. — 
Local boards of education shall have authority to divide their various 
units into attendance areas without regard to district lines. 

(4) To Regulate Extracurricular Activities. — Local boards of education 
shall make all rules and regulations necessary for the conducting of 
extracurricular activities in the schools under their supervision, 
including a program of athletics, where desired, without assuming 
liability therefor; provided, that all interscholastic athletic activities 
shall be conducted in accordance with rules and regulations pre- 
scribed by the State Board of Education. 

(5) To Fix Time of Opening and Closing Schools. — The time of opening 
and closing the public schools shall be fixed under G.S. 115C-84.2. 

(6) To Regulate Fees, Charges and Solicitations. — Local boards of 
education shall adopt rules and regulations governing solicitations of, 
sales to, and fund-raising activities conducted by, the students and 
faculty members in schools under their jurisdiction, and no fees, 
charges, or costs shall be collected from students and school personnel 
without approval of the board of education as recorded in the minutes 
of said board; provided, this subdivision shall not apply to such 
textbooks fees as are determined and established by the State Board 
of Education. All schedules of fees, charges and solicitations approved 
by local boards of education shall be reported to the Superintendent of 
Public Instruction. 

(7) To Accept and Administer Federal or Private Funds. — Local boards of 
education shall have power and authority to accept, receive and 
administer any funds or financial assistance given, granted or pro- 
vided under the provisions of the Elementary and Secondary Educa- 
tion Act of 1965 (Public Law 89-10, 89th Congress, HR 2362) and 
under the provisions of the Economic Opportunity Act of 1964 (Public 
Law 88-452, 88th Congress, S. 2642), or other federal acts or funds 
from foundations or private sources, and to comply with all conditions 
and requirements necessary for the receipt, acceptance and use of said 
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funds. In the administration of such funds, local boards of education 
shall have authority to enter into contracts with and to cooperate with 
and to carry out projects with nonpublic elementary and secondary 
schools, community groups and nonprofit corporations, and to enter 
into joint agreements for these purposes with other local boards of 
education. Local boards of education shall furnish such information as 
shall be requested by the State Board of Education, from time to time, 
relating to any programs related or conducted pursuant to this 
subdivision. 

(8) To Sponsor or Conduct Educational Research. — Local boards of 
education are authorized to sponsor or conduct educational research 
and special projects approved by the Department of Public Instruction 
and the State Board of Education that may improve the school system 
under their jurisdictions. Such research or projects may be conducted 
during the summer months and the board may use any available 
funds for such purposes. 

(9) To Assure Accurate Attendance Records. — When the governing board 
of any local school administrative unit shall have information that 
inaccurate school attendance records are being kept, the board 
concerned shall immediately investigate such inaccuracies and take 
necessary action to establish and maintain correct records and report 
its findings and action to the State Board of Education. 

(10) To Assure Appropriate Class Size. — It shall be the responsibility of 
local boards of education to assure that the class size and teaching 
load requirements set forth in G.S. 115C-301 are met. Any teacher 
who believes that the requirements of G.S. 115C-301 have not been 
met shall make a report to the principal and superintendent, and the 
superintendent shall immediately determine whether the require- 
ments have in fact not been met. If the superintendent determines the 
requirements have not been met, he shall make a report to the next 
local board of education meeting. The local board of education shall 
take action to meet the requirements of the statute. If the local board 
cannot organizationally correct the exception and if any of the 
conditions set out in G.S. 115C- 301(g)(1) exist, it shall immediately 
apply to the State Board of Education for additional personnel or a 
waiver of the class size requirements, as provided in G.S. 115C-301(g). 
Upon notification from the State Board of Education that the 

reported exception does not qualify for an allotment adjustment or a 
waiver under provisions of G.S. 115C-801, the local board, within 30 
days, shall take action necessary to correct the exception. 

At the end of the second month of each school year, the local board 
of education, through the superintendent, shall file a report with the 
State Board of Education, in a format prescribed by the State Board 
of Education, describing the organization of each school, the duties of 
each teacher, the size of each class, and the teaching load of each 
teacher. As of February 1 each year, local boards of education, through 
the superintendent, shall report all exceptions to individual class size 
and daily teaching load maximums that exist at that time. 

In addition to assuring that the requirements of G.S. 115C-301 are 
met, each local board of education shall also have the duty to provide 
au adequate number of classrooms to meet the requirements of that 
statute. 

(11) To Determine the School Calendar. — Local boards of education shall 
determine the school calendar under G.S. 115C-84.2. 
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(12) (For final effective date see notes) To Implement the Basic 
Education Program. — Local boards of education shall implement the 
Basic Education Program in accordance with rules adopted by the 
State Board. This implementation shall include provision for the 
efficient teaching of the course content required by the standard 
course of study. 

(12) (For future effective date see notes) To Implement the Basic 
Education Program. — Local boards of education shall implement the 
Basic Education Program in accordance with rules adopted by the 
State Board. This implementation shall include provision for the 
efficient teaching of the course content required by the Basic Educa- 
tion Program. 

(13) To Elect a Superintendent. — The local boards of education shall 
elect superintendents subject to the requirements and limitations set 
forth in G.S. 115C-271. 

(14) To Supply an Office, Equipment and Clerical Assistance for the 
Superintendent. — It shall be the duty of the various boards of 
education to provide the superintendent of schools with an office, 
equipment and clerical assistance as provided in G.S. 115C-277. 

(15) To Prescribe Duties of Superintendent. — The local boards of educa- 
tion shall prescribe the duties of the superintendent as subject to the 
provisions of G.S. 115C-276(a). 

(16) To Remove a Superintendent, When Necessary. — Local boards of 
education shall remove a superintendent for cause, pursuant to the 
provisions of G.S. 115C-274(a). 

(17) To Employ Assistant Superintendent and Supervisors. — Local 
boards of education have the authority to employ assistant superin- 
tendents and supervisors pursuant to the provisions of G.S. 115C-278 
and 115C-284(g). 

(18) To Make Rules Concerning the Conduct and Duties of Personnel. — 
Local boards of education, upon the recommendation of the superin- 
tendent, shall have full power to make all just and needful rules and 
regulations governing the conduct of teachers, principals, and super- 
visors, the kind of reports they shall make, and their duties in the care 
of school property. 

Prior to the beginning of each school year, each local board of 
education shall identify all reports, including local school required 
reports, that are required at the local level for the school year and 
shall, to the maximum extent possible, eliminate any duplicate or 
obsolete reporting requirements. No additional reports shall be re- 
quired at the local level after the beginning of the school year without 
the prior approval of the local board of education. 

Each local board of education shall appoint a person or establish a 
paperwork control committee to monitor all reports and other paper- 
work required of teachers by the central office. 

(18a) To Adopt Rules and Policies Limiting the Noninstructional Duties of 
Teachers. — Local boards of education shall adopt rules and policies 
limiting the noninstructional duties assigned to teachers. A local 
board may temporarily suspend the rules and policies for individual 
schools upon a finding that there is a compelling reason the rules or 
policies should not be implemented. These rules and policies shall 
ensure that: 
a. Teachers with initial certification are not assigned extracurricular 

activities unless they request the assignments in writing and that 
other noninstructional duties assigned to these teachers are 
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minimized, so these teachers have an opportunity to develop into 
skilled professionals; 

b. Teachers with 27 or more years of experience are not assigned 
extracurricular activities unless they request the assignments in 
writing and that other noninstructional duties assigned to these 
teachers are minimized, so these teachers have an opportunity to 
informally share their experience and expertise with their col- 
leagues; 

c. The noninstructional duties of all teachers are limited to the extent 
possible given federal, State, and local laws, rules, and policies, 
and that the noninstructional duties required of teachers are 
distributed equitably among employees. 

(19) To Approve the Assignment of Duties to an Assistant Principal. — 
Local boards of education shall permit certain duties of the principal 
to be assigned to an assistant or acting principal pursuant to the 
provisions of G.S. 115C-289. 

(20) To Provide for Training of Teachers. — Local boards of education are 
authorized to provide for the training of teachers as provided in G.S. 
115C-300. 

(21) It is the duty of every local board of education to provide for the 
prompt monthly payment of all salaries due teachers and other school 
officials and employees, and of all current bills and other necessary 
operating expenses. All salaries and bills shall be paid as provided by 
law for disbursing State and local funds. 

The local board shall determine salary schedules of employees 
pursuant to the provisions of G.S. 115C-2738, 115C-285(b), 115C- 
302.14), and 115C-316(b). 

The authority for boards of education to issue salary vouchers to all 
school employees, whether paid from State or local funds, shall be a 
monthly payroll prepared on forms approved by the State Board of 
Education and containing all information required by the State Board 
of Education. This monthly payroll shall be signed by the principal of 
each school. 

(22) To Provide School Food Services. — Local boards of education shall 
provide, to the extent practicable, school food services as provided in 
Part 2 of Article 17 of this Chapter. 

(23) To Purchase Equipment and Supplies. — Local boards shall contract 
for PRDIEDS and supplies under G.S. 115C-522(a), 115C-522.1, and 
115C-528. 

(24) Purchase of Activity Buses with Local Capital Outlay Tax Funds. — 
Local boards of education are authorized to purchase activity buses 
with local capital outlay tax funds, and are authorized to maintain 
these buses in the county school bus garage. Reimbursement to the 
State Public School Fund shall be made for all maintenance cost 
including labor, gasoline and oil, repair parts, tires and tubes, 
antifreeze, etc. Labor cost reimbursements and local funds may be 
used to employ additional mechanics so as to insure that all activity 
buses owned and operated by local boards of education are maintained 
in a safe mechanical condition. Replacement units for activity buses 
shall be financed with local funds. 

(25) To Secure Liability Insurance. — Local boards of education are 
authorized to secure liability insurance, as provided in G.S. 115C-42, 
so as to waive their immunity for liability for certain negligent acts of 
their employees. 
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(26) If a local board of education provides access to its buildings and 
campus and the student information directory to persons or groups 
which make students aware of occupational or educational options, 
the local board of education shall provide access on the same basis to 
official recruiting representatives of the military forces of the State 
and of the United States for the purpose of informing students of 
educational and career opportunities available in the military. 

(27) Repealed by Session Laws 1987, c. 571, s. 2. 
(28) To Enter Lease Purchase and Installment Purchase Contracts. — 

Local boards may enter into lease purchase and installment purchase 
contracts as provided in G.S. 115C-528. 

(28a) To Enter Guaranteed Energy Savings Contracts for Energy Conser- 
vation Measures. — Local boards may purchase energy conservation 
measures by guaranteed energy savings contracts pursuant to Part 2 
of Article 3B of Chapter 143 of the General Statutes. 

(29) To Authorize the Observance of a Moment of Silence. — To afford 
students and teachers a moment of quiet reflection at the beginning of 
each day in the public schools, to create a boundary between school 
time and nonschool time, and to set a tone of decorum in the classroom 
that will be conducive to discipline and learning, each local board of 
education may adopt a policy to authorize the observance of a moment 
of silence at the commencement of the first class of each day in all 
grades in the public schools. Such a policy shall provide that the 
teacher in charge of the room in which each class is held may 
announce that a period of silence not to exceed one minute in duration 
shall be observed and that during that period silence shall be 
maintained and no one may engage in any other activities. Such 
period of silence shall be totally and completely unstructured and free 
of guidance or influence of any kind from any sources. 

(29a) To Encourage the Display of the United States and North Carolina 
Flags, and to Encourage the Recitation of the Pledge or Oath of 
Allegiance. — Local boards of education are encouraged to adopt 

_ policies to (i) provide for the display of the United States and North 
Carolina flags in each classroom, (ii) provide the opportunity for 
students to recite the Pledge or Oath of Allegiance on a regular basis, 
and (iii) provide age-appropriate instruction on the meaning and 
historical origins of the flag and the Pledge of Allegiance. These 
policies shall not compel any person to stand, salute the flag, or recite 
the Pledge of Allegiance. If flags are donated or are otherwise 
available, flags shall be displayed in each classroom. 

(29b) To Ensure Freedom of Religion. — No local board of education shall 
have a policy of denying, or that effectively prevents participation in, 
prayer in public schools by individuals on a voluntary basis, except 
when necessary to maintain order and discipline. No local board of 
education shall encourage or require any person to participate in 
prayer or influence the form or content of any prayer in public schools. 
This subdivision shall not be construed to direct any local board of 
education to take any action in violation of the Constitutions of North 
Carolina or the United States. 

(30) To Appoint Advisory Councils. — Local boards of education are 
authorized to appoint advisory councils as provided in G.S. 115C-55. 

(31) Local boards of education shall determine the hours of employment 
for teacher assistants. The Legislative Commission of Salary Sched- 
ules for Public School Employees shall include in its report to the 
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General Assembly recommendations regarding hours of employment 
for teacher assistants and other employees. 

(82) To Refer All Students Who Drop Out of the Public Schools to 
Appropriate Services. — Local boards of education shall refer all 
students who drop out of the public schools to appropriate services. 
When appropriate public school services such as extended day pro- 
grams are available, the local boards shall refer the students to those 
services. When appropriate public school programs are not available 
or are not suitable for certain students, the local board shall refer the 
students to the community college system or to other appropriate 
services. 

(32a) To Establish Alternative Learning Programs and Develop Policies 
and Guidelines. — Each local board of education shall establish at 
least one alternative learning program and shall adopt guidelines for 
assigning students to alternative learning programs. These guidelines 
shall include (i) a description of the programs and services to be 
provided, (ii) a process for ensuring that an assignment is appropriate 
for the student and that the student’s parents are involved in the 
decision, and (iii) strategies for providing alternative learning pro- 
grams, when feasible and appropriate, for students who are subject to 
long-term suspension or expulsion. In developing these guidelines, 
local boards shall consider the State Board’s policies and guidelines 
developed under G.S. 115C-12(24). Upon adoption of policies and 
guidelines under this subdivision, local boards are encouraged to 
incorporate them in their safe school plans developed under G.S. 
115C-105.47. 
The General Assembly urges local boards to adopt policies that 

prohibit superintendents from assigning to any alternative learning 
program any professional public school employee who has received 
within the last three years a rating on a formal evaluation that is less 
than above standard. 

Local boards shall assess on a regular basis whether the unit’s 
alternative schools and alternative learning programs incorporate 
best practices for improving student academic performance and 
reducing disruptive behavior, are staffed with professional public 
school employees who are well trained and provided with appropriate 
staff development, are organized to provide coordinated services, and 
provide students with high quality and rigorous academic instruction. 

(33) Local boards of education shall have sole authority to select and 
procure supplementary instructional materials, whether or not the 
materials contain commercial advertising, pursuant to the provisions 
of G.S. 115C-98(b). 

(33a) To Approve and Use Textbooks Not Adopted by State Board of 
Education. — Local boards of education shall have the authority to 
select, procure, and use textbooks not adopted by the State Board of 
Education as provided in G.S. 115C-98(b1). 

(34) To Encourage the Business Community to Facilitate Student 
Achievement. — Local boards of education, in consultation with local 
business leaders, shall develop voluntary guidelines relating to after- 
school employment. The guidelines may include an agreement to limit 
the number of hours a student may work or to tie the number of hours 
a student may work to his academic performance, school attendance, 
and economic need. The General Assembly finds that local boards of 
education do not currently have information regarding how many of 
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their students are employed after school and how many hours they 
work; the General Assembly urges local boards of education to compile 
this critical information so that the State can determine to what 
extent these students’ work affects their school performance. 

Local boards of education shall work with local business leaders to 
encourage employers to provide parents or guardians with time to 
attend conferences with their children’s teachers. 

The Superintendent of Public Instruction shall provide guidance 
and technical assistance to the local boards of education on carrying 
out the provisions of this subdivision. 

(35) To produce school building improvement reports. — Each adminis- 
trative unit shall produce school building improvement reports for 
each school building in the local school administrative unit, in 
accordance with G.S. 115C-12(9)c3. 

(36) To Report All Acts of School Violence. — Local boards of education 
shall report all acts of school violence to the State Board of Education 
in accordance with G.S. 115C-12(21). 

(37) To purchase group accident and health insurance for students. — 
Local boards of education may purchase group accident, group health, 
or group accident and health insurance for students in accordance 
with G.S. 58-51-81. 

(38) To Establish School Improvement Teams. — Local boards shall adopt 
a policy to ensure that each principal has established a school 
improvement team under G.S. 115C-105.27 and in accordance with 
G.S. 115C-288(1). Local boards shall direct the superintendent or the 
superintendent’s designee to provide appropriate guidance to princi- 
pals to ensure that these teams are established and that the princi- 
pals work together with these teams to develop, review, and amend 
school improvement plans for their schools. (1955, c. 1372, art. 5, ss. 
18, 28, 30, 33; art. 6, s. 6; art. 17, s. 7; c. 1185; 1959, c. 1294; 1963, c. 
425; c. 688, s. 3; 1965, c. 584, ss. 4, 6; c. 1185, s. 1; 1969, c. 517, s. 2; 
c..090; 1973, c. 770, ss. 1, 2; c. 782, s.31; 1975, c! 150, s. 1; .c. 965, s. 3; 
1977, c. 1088, s. 4; 1981, c. 423, s. 1; c. 901, s. 1; 1983 (Reg. Sess., 
1984), c. 1019, s. 2, 1; c. 1034, s. 16; 1985, c. 436, s. 1; c. 479, ss. 
55(c)(4), 55(c)(6); c. 637; c. 757, s. 145(i); 1985 (Reg. Sess., 1986), c. 975, 
ss. 3, 11; c. 1014, s. 58; 1987, c. 340; c. 414, s. 2; c. 571, s. 2; c. 738, s. 
182; 1987 (Reg. Sess., 1988), c. 1025, ss. 9, 15; c. 1086, s. 89(b); 1989, 
c. 585, s. 2; c. 752, s. 65(b); 1989 (Reg. Sess., 1990), c. 1074, s. 23(b); 
1991, c. 706, s. 1; 1991 (Reg. Sess., 1992), c. 900, s. 75.1(f); 1993, c. 114, 
s. 1; c. 321, s. 139(c); 1993 (Reg. Sess., 1994), c. 716, s. 2; c. 775, s. 5; 
1995, c. 455, s. 1; c. 497, ss. 1, 2; 1995 (Reg. Sess., 1996), c. 716, ss. 11, 
12, 17; 1997-443, s. 8.38G)-(1); 1998-194, s. 3; 1998-202, s. 12; 1999-96, 
s. 7; 1999-237, s. 8.25(a); 1999-373, s. 3; 1999-397, s. 4; 1999-456, s. 35; 
2000-67, s. 8.18(b); 2000-140, s. 77.) 

Editor’s Note. — For note discussing effec- 
tive date of subdivision (12) as being when the 
components of the standard course of study 
have been fully incorporated and implemented 
as part of the Basic Education Program, see the 
main volume. 

Session Laws 2000-67, s. 1.1, provides: “This 
act shall be known as “The Current Operations 
and Capital Improvements Appropriations Act 
of 2000’.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Effect of Amendments, — 

Session Laws 2000-67, s. 8.18(b), effective 
July 1, 2000, in subdivision (18), inserted “and 
shall, to the maximum ... reporting require- 
ments” in the second paragraph and added the 
last paragraph. 

Session Laws 2000-140, s. 77, effective July 
21, 2000, substituted “required of teachers” for 
“produced by or required” in the last paragraph 
in subdivision (18). 
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SUBCHAPTER IV. EDUCATION PROGRAM. 

ARTICLE 8. 

General Education. 

Part 1. Courses of Study. 

§ 115C-81. Basic Education Program. 

Editor’s Note. — 
Session Laws 1999-237, s. 8.36, provides in 

part that the state Board of Education shall 
establish a pilot program in up to five local 
school administrative units for the purpose of 
determining whether revisions in the present 
school accountability model under the ABCs 
Plan are likely to result in more students dem- 
onstrating mastery of grade level subject mat- 
ter and skills on the end-of-grade tests or dem- 
onstrating mastery of course subject matter or 
skills on end-of-course tests. In selecting pilot 
sites, the Board shall consider geographical 
areas of the State and urban and rural areas. 
Personnel in schools that participate in the 
pilot program and that achieve the pilot pro- 
gram school accountability goals shall be eligi- 
ble to receive financial awards for that achieve- 
ment. The State Board shall evaluate the pilot 
program on an annual basis regarding its im- 
plementation in each participating unit, stu- 
dent performance, whether the student perfor- 
mance of students who qualify for free or 
reduced lunch is improved, and how the stu- 
dent performance in pilot program schools com- 
pares with the statewide results under the 
ABCs Plan. 

Session Laws 2000-67, s. 7.4(2), authorizes 
the Director of the Budget to include in the 
proposed continuation budget for the 2001- 
2003 fiscal biennium the funds necessary to 
provide financial awards for personnel in 
schools that obtain the goals of this pilot pro- 

gram. Session Laws 2000-67, s. 8.28(i), in part, 
directs the Education Cabinet, through its Re- 
search Council, to review the results of the pilot 
program and to make recommendations to the 
Joint Legislative Education Oversight Commit- 
tee by March 15, 2002, on the most cost-effec- 
tive methods of improving student achievement 
among targeted groups. 

Session Laws 2000-67, s. 1.1, provides: “This 
act shall be known as ‘The Current Operations 
and Capital Improvements Appropriations Act 
of 2000’.” 

Session Laws 2000-67, s. 5(e), effective July 
1, 2000, provides that if federal funds are 
received under the Maternal and Child Health 
Block Grant for abstinence education, pursuant 
to section 912 of Public Law 104-193 (42 U.S.C. 
§ 710), for the 2000-2001 fiscal year, then those 
funds are to be used to establish an Abstinence 
Until Marriage Education Program, to be ad- 
ministered by the Department of Public In- 
struction, which shall oversee the implementa- 
tion of the program and subdivision (e1)(4) of 
this section. 

Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

OPINIONS OF ATTORNEY GENERAL 

Scope of Regulation. — The section regu- 
lates instruction within the comprehensive 
school health education program whether con- 
ducted on or off campus but not after-school 
activities or unrelated instruction or materials 
such as those provided by a nurse engaged in 
providing medical assistance to a student. See 
opinion of Attorney General to Richard L. Th- 
ompson, Deputy State Superintendent, Depart- 
ment of Public Instruction, 1997 N.C.A.G. 63 
(11/3/97). 

Provisions Applicable to Grades 10 
through 12. — While the paragraphs of sub- 
section (el) of this section dealing with the 
“comprehensive school health education pro- 
gram” apply only to grades kindergarten 
through nine, there are other provisions in that 
subsection that would apply to all grades. For 
example, the duty which subdivision (e1)(3) 
imposes on the State Board to develop objec- 
tives for instruction in the prevention of sexu- 
ally-transmitted diseases is not limited to the 
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comprehensive school health program required 
in grades kindergarten through nine. Likewise, 
the obligation which subdivision (e1)(4) im- 
poses on the State Board to maintain a list of 
recommended abstinence-until-marriage cur- 
ricula and materials is not limited to any spe- 
cific grades. Finally, subdivision (e1)(7) grants 
parents and guardians the right to review the 
objectives and materials associated with cer- 
tain health related programs and withhold 
their consent to the children’s participation in 
such programs irrespective of the ages or 
grades of their children. See opinion of Attorney 
General to Richard L. Thompson, Deputy State 
Superintendent, Department of Public Instruc- 
tion, 1997 N.C.A.G. 63 (11/3/97). 
Abstinence Education. — By the plain 

language of the statute, abstinence education is 
a required part of the comprehensive school 
health program which must be taught at all 
schools. See opinion of Attorney General to 
Richard L. Thompson, Deputy State Superin- 
tendent, Department of Public Instruction, 
1997 N.C.A.G. 63 (11/3/97). 
Comprehensive Sex Education Pro- 

gram. — The section does not limit the circum- 
stances under which an LEA may initiate a 
comprehensive sex education program. An LEA 
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may decide to offer a comprehensive sex educa- 
tion program whenever the local board of edu- 
cation deems it appropriate. That decision may 
be in response to a parent’s request or a pro- 
posal from the superintendent or it may arise 
from the independent judgment of a member of 
the board. See opinion of Attorney General to 
Richard L. Thompson, Deputy State Superin- 
tendent, Department of Public Instruction, 
1997 N.C.A.G. 63 (11/3/97). 

Yearly Public Hearings Not Required. — 
The provisions of subdivision (e1)(6) of this 
section do not require local boards of education 
to conduct public hearings every year before 
offering a “comprehensive sex education pro- 
gram.” If the local board specifically decides to 
“adopt” such a program on a yearly basis, it 
must comply with the statute and hold the 
requisite hearing prior to each annual adop- 
tion. The statute, however, does not require the 
LEA to hold a public hearing on the comprehen- 
sive sex education program if the local board 
does not make changes in the objectives or 
materials in that program. See opinion of At- 
torney General to Richard L. Thompson, Dep- 
uty State Superintendent, Department of Pub- 
lic Instruction, 1997 N.C.A.G. 63 (11/3/97). 

Part 2. Calendar. 

-§ 115C-84.2. School calendar. 

(a) (Applicable to all school years beginning with the 2000-2001 
school year) School Calendar. — Each local board of education shall adopt a 
school calendar consisting of 220 days all of which shall fall within the fiscal 
year. A school calendar shall include the following: 

(1) (See editor’s note) A minimum of 180 days and 1,000 hours of 
instruction covering at least nine calendar months. The local board 
shall designate when the 180 instructional days shall occur. The 
number of instructional hours in an instructional day may vary 
according to local board policy and does not have to be uniform among 
the schools in the administrative unit. Local boards may approve 
school improvement plans that include days with varying amounts of 
instructional time. If school is closed early due to inclement weather, 
the day and the scheduled amount of instructional hours may count 
towards the required minimum to the extent allowed by State Board 
policy. The school calendar shall include a plan for making up days 
and instructional hours missed when schools are not opened due to 
inclement weather. 

(2) Aminimum of 10 annual vacation leave days. 
(3) The same or an equivalent number of legal holidays occurring within 

the school calendar as those designated by the State Personnel 
Commission for State employees. 

(4) Eight days, as designated by the local board, for use as teacher 
workdays, additional instructional days, or other lawful purposes. A 
local board may delegate to the individual schools some or all of the 
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eight days to schedule under subdivision (5) of this subsection. A local 
board may schedule different purposes for different personnel on any 
given day and is not required to schedule the same dates for all 
personnel. 

(5) The remaining days scheduled by each school’s principal for any of the 
purposes allowed under subdivision (4) of this subsection. Before 
scheduling these days, the principal shall work with the school 
improvement team to determine the days to be scheduled and the 
purposes for which they should be scheduled. Days may be scheduled 
and planned for different purposes for different personnel and there is 
no requirement to schedule the same dates for all personnel. However, 
if during the last two years the local school administrative unit has 
made up an average of at least eight days for school closing because of 
inclement weather, the local board may designate up to two of these 
days as additional make-up days to be scheduled after the last day of 
student attendance. 

Local boards and individual schools are encouraged to use the calendar 
flexibility in order to meet the annual performance standards set by the State 
Board. Local boards of education shall consult with parents and the employed 
public school personnel in the development of the school calendar. 

Local boards and individual schools shall give teachers at least 14 calendar 
days’ notice before requiring a teacher to work instead of taking vacation leave 
on days scheduled in accordance with subdivision (4) or (5) of this subsection. 
A teacher may elect to waive this notice requirement for one or more such days. 

(b) Limitations. — The following limitations apply when developing the 
school calendar: 

(1) The total number of teacher workdays for teachers employed for a 10 
month term shall not exceed 200 days. 

(2) The calendar shall include at least 42 consecutive days when teacher 
attendance is not required unless: (i) the school is a year-round school; 
or (ii) the teacher is employed for a term in excess of 10 months. At the 
request of the local board of education or of the principal of a school, 
a teacher may elect to work on one of the 42 days when teacher 
attendance is not required in lieu of another scheduled workday. 

(3) School shall not be held on Sundays. 
(4) paetens Day shall be a holiday for all students enrolled in the public 

schools. 
(c) Emergency Conditions. — During any period of emergency in any section 

of the State where emergency conditions make it necessary, the State Board of 
Education may order general, and if necessary, extended recesses or adjourn- 
ment of the public schools. 

(d) Opening and Closing Dates. — Local boards of education shall determine 
the dates of opening and closing the public schools under subdivision (a)(1) of 
this section. A local board may revise the scheduled closing date if necessary in 
order to comply with the minimum requirements for instructional days or 
instructional time. Different opening and closing dates may be fixed for schools 
in the same administrative unit. 

Local boards and individual schools shall give teachers at least 14 calendar 
days’ notice before requiring a teacher to work instead of taking vacation leave 
on days scheduled in accordance with subdivision (4) or (5) of this subsection. 
A teacher may elect to waive this notice requirement for one or more such days. 
Oa s. 8.38(c); 1998-212, s. 9.18(b); 1999-373, s. 1; 1999-463, Ex. Sess., s. 

Version of Subsection (a) Applicable un- subsection (a) set out above applies to all school 
til 2000-2001 School Year. — The version of years beginning with the 2000-2001 school 
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year. The version of subsection (a) applicable to 
all school years until the 2000-2001 school year, 
reads as follows: 

“(a) (Applicable until the 2000-2001 
school year) School calendar — Each local 
board of education shall adopt a school calendar 
consisting of 220 days all of which shall fall 
within the fiscal year. A school calendar shall 
include the following: 

“(1) (For certain school administrative 
units, see note) A minimum of 180 days and 
1,000 hours of instruction covering at least nine 
calendar months. The local board shall desig- 
nate when the 180 instructional days shall 
occur. The number of instructional hours in an 
instructional day may vary according to local 
board policy and does not have to be uniform 
among the schools in the administrative unit. 
Local boards may approve school improvement 
plans that include days with varying amounts 
of instructional time. If school is closed early 
due to inclement weather, the day and the 
scheduled amount of instructional hours may 
count towards the required minimum to the 
extent allowed by State Board policy. The 
school calendar shall include a plan for making 
up days and instructional hours missed when 
schools are not opened due to inclement 
weather. 

“(2) A minimum of 10 annual vacation leave 
days. 

“(3) The same or an equivalent number of 
legal holidays occurring within the school cal- 
endar as those designated by the State Person- 
nel Commission for State employees. 

“(4) Ten days, as designated by the local 
board, for use as teacher workdays, additional 
instructional days, or other lawful purposes. A 
local board may delegate to the individual 
schools some or all of the 10 days to schedule 
under subdivision (5) of this subsection. A local 
board may schedule different purposes for dif- 
ferent personnel on any given day and is not 
required to schedule the same dates for all 
personnel. 

“(5) The remaining days shall be scheduled 
by each individual school by the school’s prin- 
cipal in consultation with the school improve- 
ment team. Days may be scheduled for any of 
the purposes allowed under subdivision (4) of 
this subsection. Days may be scheduled for 
different purposes for different personnel and 
there is no requirement to schedule the same 
dates for all personnel. 

“Local boards and individual schools are en- 
couraged to use the calendar flexibility in order 
to meet the annual performance standards set 
by the State Board. Local boards of education 
shall consult with parents and the employed 
public school personnel in the development of 
the school calendar. 
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“Local boards and individual schools shall 
give teachers at least 14 calendar days’ notice 
before requiring a teacher to work instead of 
taking vacation leave on days scheduled in 
accordance with subdivision (4) or (5) of this 
subsection. A teacher may elect to waive this 
notice requirement for one or more such days.” 

Temporary Amendment to Subdivision 
(a)(1) for Certain Local School Adminis- 
trative Units. — For the local school adminis- 
trative units declared by the President of the 
United States to be disaster area as a result of 
Hurricane Floyd, from August 15, 1999, to 
August 15, 2000, subdivision (a)(1) of this sec- 
tion reads as follows: 

“A minimum of either 180 days or 1,000 
hours of instruction covering at least nine cal- 
endar months. The local board shall designate 
when the 180 instructional days shall occur. 
The number of instructional hours in an in- 
structional day may vary according to local 
board policy and does not have to be uniform 
among the schools in the administrative unit. 
Local boards may approve school improvement 
plans that include days with varying amounts 
of instructional time. If school is closed early 
due to inclement weather, the day and the 
scheduled amount of instructional hours may 
count towards the required minimum to the 
extent allowed by State Board policy. The 
school calendar shall include a plan for making 
up days and instructional hours missed when 
schools are not opened due to inclement weath- 
er.” 

See ss. 7A (a) to (d) of Session Laws 1999-463, 
Extra Session. 

The North Carolina counties that were de- 
clared a major disaster area as a result of 
Hurricane Floyd by the President of the United 
States are: 

Alamance, Anson, Beaufort, Bertie, Bladen, 
Brunswick, Camden, Carteret, Caswell, 
Chatham, Chowan, Columbus, Craven, 
Cumberland, Currituck, Dare, Davidson, 
Duplin, Durham, Edgecombe, Forsyth, 
Franklin, Gates, Granville, Greene, Guilford, 
Halifax, Harnett, Hertford, Hoke, Hyde, 
Johnston, Jones, Lee, Lenoir, Martin, Mont- 
gomery, Moore, Nash, New Hanover, 
Northampton, Onslow, Orange, Pamlico, 
Pasquotank, Pender, Perquimans, Person, Pitt, 

Randolph, Richmond, Robeson, Rockingham, 
Rowan, Sampson, Scotland, Stanly, Stokes, 
Tyrrell, Union, Vance, Wake, Warren, Washing- 
ton, Wayne, and Wilson. 

Session Laws 1999-463, enacted at the 1999 
Extra Session held on December 15 and 16, 
1999, provides in s. 1 that the act shall be 
known as the Hurricane Floyd Recovery Act of 
1999. 
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ARTICLE 8B. 

School-Based Management and Accountability Program. 

Part 2. School-Based Management. 

§ 115C-105.27. Development and approval of school im- 
provement plans. 

In order to improve student performance, each school shall develop a school 
improvement plan that takes into consideration the annual performance goal 
for that school that is set by the State Board under G.S. 115C-105.35. The 
principal of each school, representatives of the assistant principals, instruc- 
tional personnel, instructional support personnel, and teacher assistants 
assigned to the school building, and parents of children enrolled in the school 
shall constitute a school improvement team to develop a school improvement 
plan to improve student performance. Representatives of the assistant princi- 
pals, instructional personnel, instructional support personnel, and teacher 
assistants shall be elected by their respective groups by secret ballot. Unless 
the local board of education has adopted an election policy, parents shall be 
elected by parents of children enrolled in the school in an election conducted by 
the parent and teacher organization of the school or, if none exists, by the 
largest organization of parents formed for this purpose. Parents serving on 
school improvement teams shall reflect the raciah aid socioeconomic composi- 
tion of the students enrolled in that school and shall not be members of the 
building-level staff. Parental involvement is a critical component of school 
success and positive student achievement; therefore, it is the intent of the 
General Assembly that parents, along with teachers, have a substantial role in 
developing school improvement plans. To this end, school improvement team 
meetings shall be held at a convenient time to assure substantial parent 
participation. The strategies for improving student performance: 

(1) Shall include a plan for the use of staff development funds that may be 
made available to the school by the heal board of education to 
implement the school improvement plan. The plan may provide that a 
portion of these funds is used for mentor training and for release time 
and substitute teachers while mentors and teachers mentored are 
meeting; 

(2) Shall include a plan to address school safety and discipline concerns in 
accordance with the safe school plan developed under Article 8C of 
this Chapter; 

(3) May include a decision to use State funds in accordance with G.S. 
115C-105.25; 

(4) Shall include a plan that specifies the effective instructional practices 
and methods to be used to improve the academic performance of 
students identified as at risk of academic failure or at risk of dropping 
out of school; 

(5) May include requests for waivers of State laws, rules, or policies for 
that school. A request for a waiver shall meet the requirements of G.S. 
115C-105.26. 

Support among affected staff members is essential to successful implemen- 
tation of a school improvement plan to address improved student performance 
at that school. The principal of the school shall present the proposed school 
improvement plan to all of the principals, assistant principals, instructional 
personnel, instructional support personnel, and teacher assistants assigned to 
the school building for their review and vote. The vote shall be by secret ballot. 
The principal shall submit the school improvement plan to the local board of 
education only if the proposed school improvement plan has the approval of a 
majority of the staff who voted on the plan. 
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The local board of education shall accept or reject the school improvement 
plan. The local board shall not make any substantive changes in any school 
improvement plan that it accepts. If the local board rejects a school improve- 
ment plan, the local board shall state with specificity its reasons for rejecting 
the plan; the school improvement team may then prepare another plan, 
present it to the principals, assistant principals, instructional personnel, 
instructional support personnel, and teacher assistants assigned to the school 
building for a vote, and submit it to the local board to accept or reject. If no 
school improvement plan is accepted for a school within 60 days after its initial 
submission to the local board, the school or the local board may ask to use the 
process to resolve disagreements recommended in the guidelines developed by 
the State Board under G.S. 115C-105.20(b)(5). If this request is made, both the 
school and local board shall participate in the process to resolve disagree- 
ments. If there is no request to use that process, then the local board may 
develop a school improvement plan for the school. The General Assembly urges 
the local board to utilize the school’s proposed school improvement plan to the 
maximum extent possible when developing such a plan. 
A school improvement plan shall remain in effect for no more than three 

years; however, the school improvement team may amend the plan as often as 
is necessary or appropriate. If, at any time, any part of a school improvement 
plan becomes unlawful or the local board finds that a school improvement plan 
is impeding student performance at a school, the local board may vacate the 
relevant portion of the plan and may direct the school to revise that portion. 
The procedures set out in this subsection shall apply to amendments and 
revisions to school improvement plans. (1989, c. 778, s. 3; 1991 (Reg. Sess., 
1992), c. 900, s. 75.1(b); 19938, c. 38, s. 1; c. 263, s. 2; c. 321, s. 144.2(b); 1995, 
c. 272, s. 3; c. 450, s. 13; 1995 (Reg. Sess., 1996), c. 716, ss. 2, 3; 1997-159, s. 1; 
1997-443, s. 8.29(r)(2); 1999-271, s. 1; 1999-397, s. 1; 2000-67, s. 8.1.) 

Editor’s Note. — 
Session Laws 2000-67, s. 1.1, provides: “This 

act shall be known as ‘The Current Operations 
and Capital Improvements Appropriations Act 
of 2000’.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Effect of Amendments. — 
Session Laws 2000-67, s. 8.1, effective July 1, 

2000, rewrote the first paragraph. 

Part 3. School-Based Accountability. 

§ 115C-105.39. Dismissal or removal of personnel; appoint- 
ment of interim superintendent. 

CASE NOTES 

Sovereign Immunity of County Board. — 
Using an analysis of the organizational and 
financial structure of the local school boards 
under both case and statutory law, the court 
determined that defendant board was an arm of 
the state for purposes of a suit seeking FLSA 

damages, and as such, it was entitled to sover- 
eign immunity from a suit for monetary relief. 
Cash v. Granville County Bd. of Educ., — F. 
Supp. 2d —, 2000 U.S. Dist. LEXIS 4852 
(E.D.N.C. March 8, 2000). 

§ 115C-105.46. State Board of Education responsibilities. 

In order to implement this Article, the State Board of Education: 
(1) Shall adopt guidelines for developing local plans under G.S. 115C- 

105.47. 
(2) Shall provide, in cooperation with the Board of Governors of The 

University of North Carolina, ongoing technical assistance to the local 
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school administrative units in the development, implementation, and 
evaluation of their local plans under G.S. 115C-105.47. 

(3) May require a local board of education to withhold the salary of any 
administrator or other employee of a local school administrative unit 
who delays or refuses to prepare and implement local safe school 
plans in accordance with G.S. 115C-105.47. 

(4) May revoke the certificate of the superintendent, pursuant to GS. 
115C-274(c), for failure to fulfill the superintendent’s duties under a 
local safe school plan. 

(5) Shall adopt policies that define who is an at-risk student. (1997-443, s. 
8.29(r)(1); 1999-397, s. 2; 2000-140, s. 22.) 

Effect of Amendments. — 
Session Laws 2000-140, s. 22, effective July 

21, 2000, substituted “G.S. 115C-105.47” for 
“G.S. 115C-105.57” in subdivision (2). 

ARTICLE 9. 

Special Education. 

Part 1. State Policy. 

§ 115C-106. Policy. 

CASE NOTES 

Equal Opportunity to Learn is All That 
is Required. — In North Carolina the special 
education program must provide the child with 
an equal opportunity to learn if that is reason- 
ably possible, ensuring that the child has an 
opportunity to reach her full potential commen- 
surate with the opportunity given other chil- 

dren. This standard does not require a school 
district to develop a “utopian educational pro- 
gram” for the student with special needs any 
more so than would be required if the student 
were not handicapped. CM ex rel. JM v. Board 
of Educ., 85 F. Supp. 2d 574 (W.D.N.C. 1999). 

OPINIONS OF ATTORNEY GENERAL 

The selection of the LEA Representative 
required to be part of the IEP Team, under 
special education law and regulations, is 
ultimately a matter of local discretion, 
although such discretion must of course be 
exercised consistent with the potential role of 
the LEA Representative on any particular 

child’s IEP Team. Such informed exercise of 
local discretion, on a case-by-case basis, is com- 
pletely congruent with the goals of the IDEA. 
See opinion of Attorney General to Brad 
Sneeden Deputy Superintendent N. C. Depart- 
ment of Public Instruction, 1998 N.C.A.G. 50 
(12/1/98). 

§ 115C-110. Services mandatory; single-agency responsi- 
bility; State and local plans; census and regis- 
tration. 

(a) The Board shall cause to be provided by all local school administrative 
units and by all other State and local governmental agencies providing special 
education services or having children with special needs in their care, custody, 
management, jurisdiction, control, or programs, special education and related 
services appropriate to all children with special needs. In this regard, all local 
school administrative units and all other State and local governmental 
agencies providing special education and related services shall explore avail- 
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able local resources and determine whether the services are currently being 
offered by an existing public or private agency. 
When a specified special education or related service is being offered by a 

local public or private resource, any unit or agency described above shall 
negotiate for the purchase of that service or shall present full consideration of 
alternatives and its recommendations to the Board. In this regard, a new or 
additional program for special education or related services shall be developed 
with the approval of the Board only when that service is not being provided by 
existing public or private resources or the service cannot be purchased from 
existing providers. Further, the Board shall support and encourage joint and 
collaborative special education planning and programming at local levels to 
include local administrative units and the programs and agencies of the 
Departments of Health and Human Services, Correction, and Juvenile Justice 
and Delinquency Prevention. 

The jurisdiction of the Board with respect to the design and content of 
special education programs or related services for children with special needs 
extends to and over the Department of Health and Human Services, the 
Department of Juvenile Justice and Delinquency Prevention, and the Depart- 
ment of Correction. 

All provisions of this Article that are specifically applicable to local school 
administrative units also are applicable to the Department of Health and 
Human Services, the Department of Juvenile Justice and Delinquency Pre- 
vention, and the Department of Correction and their divisions and agencies; all 
duties, responsibilities, rights and privileges specifically imposed on or granted 
to local school administrative units by this Article also are imposed on or 
granted to the Department of Health and Human Services, the Department of 
Juvenile Justice and Delinquency Prevention, and the Department of Correc- 
tion and their divisions and agencies. However, with respect to children with 
special needs who are residents or patients of any state-operated or state- 
supported residential treatment facility, including without limitation, a school 
for the deaf, school for the blind, mental hospital or center, mental retardation 
center, or in a facility operated by the Department of Juvenile Justice and 
Delinquency Prevention, the Department of Correction or any of its divisions 
and agencies, the Board shall have the power to contract with the Department 
of Health and Human Services, the Department of Juvenile Justice and 
Delinquency Prevention, and the Department of Correction for the provision of 
special education and related services and the power to review, revise and 
approve any plans for special education and related services to those residents. 

The Departments of Health and Human Services, Correction, and Juvenile 
Justice and Delinquency Prevention shall submit to the Board their plans for 
the education of children with special needs in their care, custody, or control. 
The Board shall have general supervision and shall set standards, by rule or 
regulation, for the programs of special education to be administered by it, by 
local educational agencies, and by the Departments of Health and Human 
Services, Correction, and Juvenile Justice and Delinquency Prevention. The 
Board may grant specific exemptions for programs administered by the 
Department of Health and Human Services, the Department of Juvenile 
Justice and Delinquency Prevention, or the Department of Correction when 
compliance by them with the Board’s standards would, in the Board’s judg- 
ment, impose undue hardship on this department and when other procedural 
due process requirements, substantially equivalent to those of G.S. 115C-116, 
are assured in programs of special education and related services furnished to 
children with special needs served by this department. Further, the Board 
shall recognize that inpatient and residential special education programs 
within the Departments of Health and Human Services, Correction, and 
Juvenile Justice and Delinquency Prevention may require more program 
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resources than those necessary for optimal operation of these programs in local 
school administrative units. 

Every State and local department, division, unit or agency covered by this 
section is hereinafter referred to as a “local educational agency” unless the text 
of this Article otherwise provides. 

(b) The Board shall make and keep current a plan for the implementation of 
the policy set forth in G.S. 115C-106(b). The plan shall include: 

(1) Acensus of the children with special needs in the State, as required by 
subsection (j) of this section; 

(2) A procedure for diagnosis and evaluation of each child; 
(3) An inventory of the personnel and facilities available to provide special 

education for these children; 
(4) An analysis of the present distribution of responsibility for special 

education between State and local educational agencies, together with 
recommendations for any necessary or desirable changes in the 
distribution of responsibilities; 

(5) Standards for the education of children with special needs; 
(6) Programs and procedures for the development and implementation of 

a comprehensive system of personnel development; and 
(7) Any additional matters, including recommendations for amendment of 

laws, changes in administrative regulations, rules and practices and 
patterns of special organization, and changes in levels and patterns of 
education financial support. 

(c) The Board shall annually submit amendments to or revisions of the plan 
required by subsection (b) to the Governor and General Assembly and make it 
available for public comment pursuant to subdivision (1) and for public 
distribution no less than 30 days before January 15 of each year. All such 
submissions shall set forth in detail the progress made in the implementation 
of the plan. 

(d) The Board shall adopt rules covering: 
(1) The qualifications of and standards for certification of teachers, 

teacher assistants, speech clinicians, school psychologists, and others 
involved in the education and training of children with special needs; 

(2) Minimum standards for the individualized educational program for all 
children with special needs other than for the pregnant children, and 
for the educational program for the pregnant children, who receive 
special education and related services; and 

(3) Any other rules as may be necessary or appropriate for carrying out 
the purposes of this Article. Representatives from the Departments of 
Health and Human Services, Correction, and Juvenile Justice and 
Delinquency Prevention shall be involved in the development of the 
standards outlined under this subsection. 

(e) On or before October 15, each local educational agency shall report 
annually to the Board the extent to which it is then providing special education 
for children with special needs. The annual report also shall detail the means 
by which the local educational agency proposes to secure full compliance with 
the policy of this Article, including the following: 

(1) Astatement of the extent to which the required education and services 
will be provided directly by the agency; 

(2) Astatement of the extent to which standards in force pursuant to G.S. 
115C-110(b)(5) and (d)(2) are being met by the agency; and 

(3) The means by which the agency will contract to provide, at levels 
meeting standards in force pursuant to G.S. 115C-110(b)(5) and (d)(2), 
all special education and related services not provided directly by it or 
by the State. 

_(f) After submitting the report required by subsection (e), the local educa- 
tional agency also shall submit such supplemental and additional reports as 
the Board may require to keep the local educational agency’s plan current. 
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(g) By rule, the Board shall prescribe due dates not later than October 15 of 
each year, and all other necessary or appropriate matters relating to these 
annual and supplemental and additional reports. 

(h) The annual report shall be a two-year plan for providing appropriate 
special education and related services to children with special needs. The 
agency shall submit the plan to the Board for its review, approval, modifica- 
tion, or disapproval. Unless thereafter modified with approval of the Board, the 
plan shall be adhered to by the local educational agency. The procedure for 
approving, disapproving, establishing, and enforcing the plan shall be the 
same as that set forth for the annual plan. The long-range plan shall include 
such provisions as may be appropriate for the following, without limitation: 

(1) Establishment of classes, other programs of instruction, curricula, 
facilities, equipment, and special services for children with special 
needs; and 

(2) Utilization and professional development of teachers and other per- 
sonnel working with children with special needs. 

(i) Each local educational agency shall provide free appropriate special 
education and related services in accordance with the provisions of this Article 
for all children with special needs who are residents of, or whose parents or 
guardians are residents of, the agency’s district, beginning with children aged 
five. No matriculation or tuition fees or other fees or charges shall be required 
or asked of children with special needs or their parents or guardians except 
those fees or charges as are required uniformly of all public school pupils. The 
provision of free appropriate special education within the facilities of the 
Department of Health and Human Services and the Department of Juvenile 
Justice and Delinquency Prevention shall not prevent that department from 
charging for other services or treatment. 

(j) The Board shall require an annual census of children with special needs, 
subdivided for “identified” and “suspected” children with special needs, to be 
taken in each school year. Suspected children are those in the formal process 
of being identified, evaluated or diagnosed as children with special needs. The 
census shall be conducted annually and shall be completed not later than 
October 15, and shall be submitted to the Governor and General Assembly and 
be made available to the public no later than January 15 annually. 

In taking the census, the Board shall require the cooperation, participation, 
and assistance of all local educational agencies and all other State and local 
governmental departments and agencies providing or required to provide 
special education services to children with special needs, and those depart- 
ments and agencies shall cooperate and participate with and assist the Board 
in conducting the census. 

The census shall include the number of children identified and suspected 
with special needs, their age, the nature of their disability, their county or city 
of residence, their local school administrative unit residence, whether they are 
being provided special educational or related services and if so by what 
department or agency, whether they are not being provided special education 
or related services, the identity of each department or agency having children 
with special needs in its care, custody, management, jurisdiction, control, or 
programs, the number of children with special needs being served by each 
department or agency, and such other information or data as the Board shall 
require. The census shall be of children with special needs between the ages of 
three and 21, inclusive. 

(k) The Department shall monitor the effectiveness of individualized edu- 
cation programs in meeting the educational needs of all children with special 
needs other than pregnant children, and of educational programs in meeting 
the educational needs of the pregnant children. 
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(1) The Board shall provide for procedures assuring that in carrying out the 
requirements of this Article procedures are established for consultation with 
individuals involved in or concerned with the education of children with special 
needs, including parents or guardians of such children, and there are public 
hearings, adequate notice of such hearings, and an opportunity for comment 
available to the general public prior to the adoption of the policies, procedures, 
and rules or regulations required by this Article. 

(m) Children with special needs shall be educated in the least restrictive 
appropriate setting, as defined by the State Board of Education. (1977, c. 927, 
s. 1; 1981, c. 423, s. 1; 1983, c. 247, ss. 3, 4; 1989, c. 585, s. 3; 1996, 2nd Ex. 
Sess., c. 18, ss. 18.24(c), (d); 1997-448, s. 11A.118(a); 1998-202, s. 4(g); 
2000-137, s. 4(j).) 

Effect of Amendments. — 
Session Laws 2000-137, s. 4(j), effective July 

20, 2000, substituted “department” for “Depart- 
ment or Office” in the fifth paragraph in sub- 
section (a) and in subsection (i); and substi- 
tuted “Departments of Health and Human 
Services, Correction, and Juvenile Justice and 

Delinquency Prevention” for “Departments of 
Health and Human Services and Correction 
and the Office of Juvenile Justice” and “Depart- 
ment of Juvenile Justice and Delinquency Pre- 
vention” for “Office of Juvenile Justice” 
throughout the section. 

OPINIONS OF ATTORNEY GENERAL 

The selection of the LEA Representative 
required to be part of the IEP Team, under 
special education law and regulations, is 
ultimately a matter of local discretion, 
although such discretion must of course be 
exercised consistent with the potential role of 
the LEA Representative on any particular 

child’s IEP Team. Such informed exercise of 
local discretion, on a case-by-case basis, is com- 
pletely congruent with the goals of the IDEA. 
See opinion of Attorney General to Brad 
Sneeden Deputy Superintendent N. C. Depart- 
ment of Public Instruction, 1998 N.C.A.G. 50 
(12/1/98). 

Part 2. Nondiscrimination in Education. 

§ 115C-111. Free appropriate education for all children 
with special needs. 

No child with special needs between the ages specified by G.S. 115C-109 
shall be denied a free appropriate public education or be prevented from 
attending the public schools of the local educational agency in which he or his 
parents or legal guardian resides or from which he receives services or from 
attending any other public program of free appropriate public education 
because he is a child with special needs. If it appears that a child should receive 
a program of free appropriate public education in a program operated by or 
under the supervision of the Department of Health and Human Services or the 
Department of Juvenile Justice and Delinquency Prevention, the local educa- 
tional agency shall confer with the appropriate Department of Health and 
Human Services or Department of Juvenile Justice and Delinquency Preven- 
tion staff for their participation and determination of the appropriateness of 
placement in said program and development of the child’s individualized 
education program. The individualized education program may then be 
challenged under the due process provisions of G.S. 115C-116. Every child with 
special needs shall be entitled to attend these nonresidential schools or 
programs and receive from them free appropriate public education. (1977, c. 
aoe , 1981, c. 423, s. 1; 1997-443, s. 11A.118(a); 1998-202, s. 4(h); 2000-137, 
Ss. ; 
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Effect of Amendments. — Justice and Delinquency Prevention” for “Office 
Session Laws 2000-137, s. 4(k), effective July of Juvenile Justice” twice. 

20, 2000, substituted “Department of Juvenile 

§ 115C-113. Diagnosis and evaluation; individualized edu- 
cation program. 

(a) Before taking any action described in subsection (b), below, each local 
educational agency shall cause a multi-disciplinary diagnosis and evaluation 
to be made of the child. The State Board of Education shall establish special, 
simplified procedures for the diagnosis and evaluation of the pregnant child, 
which procedures shall focus on the particular needs of the pregnant child and 
shall exclude those procedures which are not pertinent to the pregnant. The 
local educational agency shall use the diagnosis and evaluation to determine if 
the child has special needs, diagnose and evaluate those needs, propose special 
education programs to meet those needs, and provide or arrange to provide 
such programs. A multi-disciplinary diagnosis and evaluation is one which 
includes, without limitation, medical (if necessary), psychological (if necessary) 
and educational assessments and recommendations; such an evaluation may 
include any other assessments as the Board may, by rule or regulation, require. 

All testing and evaluation materials and procedures utilized for the pur- 
poses of evaluation and placement of children with special needs will be 
selected and administered so as not to be racially or culturally discriminatory. 
Such materials or procedures shall be provided and administered in the child’s 
native language or mode of communication, unless it clearly is not feasible to 
do so, and no single procedure shall be the sole criterion for determining an 
appropriate educational program for a child. 

) An initial multi-disciplinary diagnosis and evaluation based on rules 
developed by the Board shall be made before any such child is placed in a 
special education program, removed from such a program and placed in a 
regular school program, transferred from one type of special education pro- 
gram to another, removed from a school program for placement in a nonschool 
a io or otherwise tracked, classified, or treated as a child with special 
needs. 

(c) Referral of any child shall be in writing, signed by the person requesting 
diagnosis and evaluation, setting forth the reasons for the request; it shall be 
sent or delivered to one of the following: the child’s teacher, the principal of the 
school to which the child is, has been or will be assigned, or the superintendent 
of the affected local educational agency or his designee. The local educational 
agency shall send a written notice to the parent or guardian describing the 
evaluation procedure to be followed and requesting consent for the evaluation. 
If the parents or guardian consent, the diagnosis and evaluation may be 
undertaken; if they do not, the local educational agency may obtain a due 
process hearing pursuant to G.S. 115C-116 on the failure of the parent or 
guardian to consent. 

The local educational agency shall provide or cause to be provided, as soon 
as possible after receiving consent for evaluation, a diagnosis and evaluation 
appropriate to the needs of the child unless the parents or guardian have 
objected to such evaluation. If at the conclusion of the evaluation, the child is 
determined to be a child with special needs, the local educational agency shall 
within 30 calendar days convene an individualized education program com- 
mittee. The purpose of the meeting shall be to propose the special education 
and related services for the child. An interpretation of the multi-disciplinary 
diagnosis and evaluation will be made to the parent or guardian during the 
meeting. The proposal shall set forth the specific benefits expected from such 
a program, a method for monitoring the benefits, and a statement regarding 
conditions which will be considered indicative of the child’s readiness for 
participation in regular classes. 
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After an initial referral is made, the provision of special education and 
related services shall be implemented within 90 calendar days to eligible 
students, unless the parents or guardian refuse to consent to evaluation or 
placement or the parent or local educational agency requests a due process 
hearing. 

Within 12 months after placement in a special education program, and at 
least annually thereafter, those people responsible for developing the child’s 
individualized education program, or educational program for the pregnant, 
shall review the child’s progress and, on the basis of previously stated expected 
benefits, decide whether to continue or discontinue the placement or program. 
If the review indicates that the placement or program does not benefit the 
child, the appropriate reassignment or change in the prescribed program shall 
be recommended to the parents or guardian. 

The local educational agency shall keep a complete written record of all 
diagnostic and evaluation procedures attempted, their results, the conclusions 
reached, and the proposals made. 

(d) The local educational agency shall furnish the results, findings, and 
proposals, as described in the individualized education program based on the 
diagnosis and evaluation to the parents or guardian in writing in the parents’ 
or guardian’s native language or by their dominant mode of communication, 
prior to the parent or guardian giving consent for initial placement in special 
education and related services. Prior notice will be given to the parents or 
guardian by the local educational agency before any change in placement. 

A reevaluation must be completed at least every three years to determine the 
appropriateness of the child’s continuing to receive special education and 
related services. 

(e) Each local educational agency shall make and keep current a list of all 
children evaluated and diagnosed pursuant to this section who are found to 
have special needs and of all children who are receiving home, hospital, 
institutional or other special education services, including those being edu- 
cated within the regular classroom setting or in other special education 
programs. 

(f) Each local educational agency shall prepare individualized educational 
programs for all children found to be children with special needs other than the 
pregnant children, and educational programs prescribed in subsection (h) of 
this section for the pregnant children. The individualized educational program 
shall be developed in conformity with Public Law 94-142 and the implementing 
regulations issued by the United States Department of Education and shall be 
implemented in conformity with timeliness set by that Department. The term 
“individualized educational program” means a written statement for each such 
child developed in any meeting by a representative of the local educational 
agency who shall be qualified to provide, or supervise the provision of, specially 
designed instruction to meet the unique needs of such children, the teacher, 
the parents or guardian of such child, and, whenever appropriate, such child, 
which statement shall be based on rules developed by the Board. Each local 
educational agency shall establish, or revise, whichever is appropriate, the 
individualized educational program of each child with special needs each 
school year and will then review and, if appropriate revise, its provisions 
periodically, but not less than annually. In the facilities and programs of the 
Department of Health and Human Services and the Department of Juvenile 
Justice and Delinquency Prevention, the individualized educational program 
shall be planned in collaboration with those other individuals responsible for 
the design of the total treatment or habilitation plan or both; the resulting 
educational, treatment, and habilitation plans shall be coordinated, inte- 
grated, and internally consistent. 

(g) Repealed by Session Laws 1996, Second Extra Session, c. 18, s. 18.24(e). 
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(h) Each local educational agency shall prepare educational programs for 
the pregnant children. The State Board of Education shall promulgate rules 
and regulations specifically to address the preparation of these educational 
programs, which rules and regulations shall include specific standards for 
ensuring that the individual educational needs of each child are addressed. 
(1977, c. 927, s. 1; 1981, c. 423, s. 1; 1983, c. 247, s. 4; 1989, c. 388; 1991, c. 142, 
s. 1; c. 761, s. 35; 1996, 2nd Ex. Sess., c. 18, s. 18.24(e); 1997-443, s. 11A.118(a); 
1998-202, s. 4(i); 2000-137, s. 4(1).) 

Effect of Amendments. — 
Session Laws 2000-137, s. 4(), effective July 

20, 2000, substituted “Department of Juvenile 

Justice and Delinquency Prevention” for “Office 
of Juvenile Justice” in subsection (f). 

OPINIONS OF ATTORNEY GENERAL 

The selection of the LEA Representative 
required to be part of the IEP Team, under 
special education law and regulations, is 
ultimately a matter of local discretion, 
although such discretion must of course be 
exercised consistent with the potential role of 
the LEA Representative on any particular 

child’s IEP Team. Such informed exercise of 
local discretion, on a case-by-case basis, is com- 
pletely congruent with the goals of the IDEA. 
See opinion of Attorney General to Brad 
Sneeden Deputy Superintendent N. C. Depart- 
ment of Public Instruction, 1998 N.C.A.G. 50 
(12/1/98). 

§ 115C-113.1. Surrogate parents. 

In the case of a child whose parent or guardian is unknown, whose 
whereabouts cannot be determined after reasonable investigation, or who is a 
ward of the State, the local educational agency shall appoint a surrogate 
parent for the child. The surrogate parent shall be appointed from a group of 
persons approved by the Superintendent of Public Instruction, the Secretary of 
Health and Human Services, and the Secretary of Juvenile Justice and 
Delinquency Prevention, but in no case shall the person appointed be an 
employee of the local educational agency or directly involved in the education 
or care of the child. The Superintendent shall ensure that local educational 
agencies appoint a surrogate parent for every child in need of a surrogate 
parent. (1987 (Reg. Sess., 1988), c. 1079, s. 2; 1997-443, s. 11A.118(a); 
1998-202, s. 4(j); 2000-137, s. 4(m).) 

Effect of Amendments. — 
Session Laws 2000-137, s. 4(m), effective July 

20, 2000, substituted “Secretary of Juvenile 

Justice and Delinquency Prevention” for “Office 
of Juvenile Justice.” 

§ 115C-115. Placements in private schools, out-of-state 
schools and schools in other local educational 
agencies. 

The board shall adopt rules and regulations to assure that: 
(1) There be no cost to the parents or guardian for the placement of a child 

in a private school, out-of-state school or a school in another local 
education agency if the child was so placed by the Board or by the 
appropriate local educational agency as the means of carrying out the 
requirement of this Article or any other applicable law requiring the 
provision of special education and related services to children within 
the State. 

(2) No child shall be placed by the Board or by the local educational 
agency in a private or out-of-state school unless the Board has 
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determined that the school meets standards that apply to State and 
local educational agencies and that the child so placed will have all 
the rights he would have if served by a State or local educational 
agency. 

(3) If the placement of the child in a private school, out-of-state school or 
a school in another local educational agency determined by the 
Superintendent of Public Instruction to be the most cost-effective way 
to provide an appropriate education to that child and the child is not 
currently being educated by the Department of Health and Human 
Services, the Department of Juvenile Justice and Delinquency Pre- 
vention, or the Department of Correction, the State will bear a portion 
of the cost of the placement of the child. The local school administra- 
tive unit shall pay an amount equal to what it receives per pupil from 
the State Public School Fund and from other State and federal funds 
for children with special needs for that child. The State shall pay the 
full cost of any remainder up to a maximum of fifty percent (50%) of 
the total cost. (1977, c. 927, s. 1; 1979, 2nd Sess., c. 1299, s. 2 LOB Le. 
423, s. 1; 1983, c. 768, s. 7; 1987 (Reg. Sess., 1988), c. 1079, s. 3; 
1997-443, s. 11A.118(a); 1998-202, s. 4(k); 2000-137, s. 4(n).) 

Effect of Amendments. — Justice and Delinquency Prevention” for “Office 
Session Laws 2000-137, s. 4(n), effective July of Juvenile Justice” in subdivision <agh 

20, 2000, substituted “Department of Juvenile 

Part 3. Appeals. 

§ 115C-116. Notice of decisions; mediation, administrative 
review, and judicial review of disagreements. 

CASE NOTES 

Cited in Kirkpatrick v. Lenoir County Bd. of 
Educ., 216 F.3d 380 (4th Cir. 2000). 

Part 5. Council on Educational Services for Exceptional 
Children. 

§ 115C-121. Establishment; organization; powers and du- 
ties. 

(a) There is hereby established an Advisory Council to the State Board of 
Education to be called the Council on Educational Services for Exceptional 
Children. 

(b) The Council shall consist of 23 members to be appointed as follows: five 
ex officio members; two members appointed by the Governor; two members of 
the Senate appointed by the President Pro Tempore; two members of the House 
of Representatives appointed by the Speaker of the House; and 12 members appointed by the State Board of Education. Of those members of the Council 
appointed by the State Board one member shall be selected from each congressional district within the State, and the members so selected shall be composed of at least one person representing each of the following: handi- capped individuals, parents or guardians of children with special needs, teachers of children with special needs, and State and local education officials and administrators of programs for children with special needs. The Council 
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shall designate a chairperson from among its members. The designation of the 
chairperson is subject to the approval of the State Board of Education. The 
board shall promulgate rules or regulations to carry out this subsection. 

Ex officio members of the Council shall be the following: 
(1) The Secretary of the Department of Health and Human Services or the 

Secretary’s designee; 
(la) A representative of the Department of Juvenile Justice and Delin- 

quency Prevention, appointed by the Governor; 
(2) The Secretary of the Department of Correction or the Secretary’s 

designee; 
(3) A representative from The University of North Carolina Planning 

Consortium for Children with Special Needs; and 
(4) The Superintendent of Public Instruction or the Superintendent’s 

designee. 
The term of appointment for all members except those appointed by the 

State Board of Education shall be for two years. The term for members 
appointed by the State Board of Education shall be for four years. No person 
shall serve more than two consecutive four-year terms. The initial term of 
office of the person appointed from the 12th Congressional District shall 
commence on January 3, 1993, and expire on June 30, 1996. 

Each Council member shall serve without pay, but shall receive travel 
allowances and per diem in the same amount provided for members of the 
North Carolina General Assembly. 

(c) The Council shall meet in offices provided by the Department of Public 
Instruction on a date to be agreed upon by the members of the Council from 
meeting to meeting: Provided, however, that the Council shall meet no less 
than once every three months. The Department of Public Instruction shall 
provide the necessary secretarial and clerical staff and supplies to accomplish 
the objectives of the Council. 

(d) The duties of the Council shall be to: 
(1) Advise the Board with respect to unmet needs within the State in the 

education of children with special needs, as defined in this Chapter. 
(2) Comment publicly on rules and regulations proposed for issuance by 

the Board regarding special education and related services and the 
procedures for issuing State and federal funds for special education 
and related services. 

(3) Assist the Board in developing and reporting such data and evalua- 
tions as may assist the Commissioner of Education in the perfor- 
mance of his duties under Part B, Education of the Handicapped Act, 
as amended by Public Law 94-142. 

(4) Comment publicly on State special education plans developed pursu- 
ant to Public Law 94-142 and State law. (1973, c. 1079, ss. 1-4; 1977, 
c. 646, ss. 1-5, 1981, c. 423, s. 1; 1991, c. 739, s. 12; 1991 (Reg. Sess., 
1992), c. 1038, s. 18; 1997-443, s. 11A.118(a); 1998-202, s. 4(1); 
2000-137, s. 4(0).) 

Effect of Amendments. — Justice and Delinquency Prevention” for “Office 
Session Laws 2000-137, s. 4(o), effective July of Juvenile Justice” in subdivision (b)(1a). 

20, 2000, substituted “Department of Juvenile 
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Part 10. State and Local Relationships. 

§ 115C-139. Interlocal cooperation. 

(a) The Board, any two or more local educational agencies and any such 
agency and any State department, agency, or division having responsibility for 
the education, treatment or habilitation of children with special needs are 
authorized to enter into interlocal cooperation undertakings pursuant to the 
provisions of Chapter 160A, Article 20, Part 1 of the General Statutes or into 
undertakings with a State agency such as the Departments of Public Instruc- 
tion, Health and Human Services, Juvenile Justice and Delinquency Preven- 
tion, or Correction, or their divisions, agencies, or units, for the purpose of 
providing for the special education and related services, treatment or habili- 
tation of such children within the jurisdiction of the agency or unit, and shall 
do so when it itself is unable to provide the appropriate public special 
education or related services for these children. In entering into such under- 
takings, the local agency and State department, agency, or division shall also 
contract to provide the special education or related services that are most 
educationally appropriate to the children with special needs for whose benefit 
the undertaking is made, and provide these services by or in the local agency 
unit or State department, agency, or division located in the place most 
convenient to these children. 

(b) Local educational agencies may establish special education and related 
programs for children with special needs aged birth through four and 19 
through 21 inclusive. (1977, c. 927, s. 1; 1981, c. 423, s. 1; 1997-443, s. 
11A.118(a); 1998-202, s. 4(m); 2000-137, s. 4(p).) 

Effect of Amendments. — Juvenile Justice or the” following “State agency 
Session Laws 2000-137, s. 4(p), effective July such as the” and inserted “Juvenile Justice and 

20, 2000, in subsection (a), deleted “Office of Delinquency Prevention.” 

ARTICLE 10A. 

Testing. 

Part 1. Commission on Testing. 

§§ 115C-174.1 through 115C-174.6: Repealed by Session Laws 1995, 
c. 524, s. 1. 

Editor’s Note. — Sections 115C-174.2 peal line is correct; the sections were repealed 
through 115C-174.6 had inadvertently been set by Session Laws 1995, c. 524, s. 1. The section 
out in the main volume, under the repeal line text for §§ 115C-174.2 through 115C-174.6 has 
for §§ 115C-174.1 through 115C-174.6. The re- been removed. 

Part 2. Statewide Testing Program. 

§ 115C-174.11. Components of the testing program. 
(a) Assessment Instruments for First and Second Grades. — The State 

Board of Education shall adopt and provide to the local school administrative 
units developmentally appropriate individualized assessment instruments 
consistent with the Basic Education Program for the first and second grades, 
rather than standardized tests. Local school administrative units may use 
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these assessment instruments provided to them by the State Board for first 
and second grade students, and shall not use standardized tests. 

(b) Competency Testing Program. 
(1) The State Board of Education shall adopt tests or other measurement 

devices which may be used to assure that graduates of the public high 
schools and graduates of nonpublic schools supervised by the State 
Board of Education pursuant to the provisions of Part 1 of Article 39 
of this Chapter possess the skills and knowledge necessary to function 
independently and successfully in assuming the responsibilities of 
citizenship. 

(2) The tests shall be administered annually to all ninth grade students in 
the public schools. Students who fail to attain the required minimum 
standard for graduation in the ninth grade shall be given remedial 
instruction and additional opportunities to take the test up to and 
including the last month of the twelfth grade. Students who fail to 
pass parts of the test shall be retested on only those parts they fail. 
Students in the ninth grade who are enrolled in special education 
programs or who have been officially designated as eligible for 
participation in such programs may be excluded from the testing 
programs. 

(3) The State Board of Education may develop and validate alternate 
means and standards for demonstrating minimum competence. These 
standards, which must be more difficult than the tests adopted 
pursuant to subdivision (1) of this subsection, may be passed by 
students in lieu of the testing requirement of subdivision (2) of this 
subsection. 

(4) Repealed by Session Laws 1996, Second Extra Session, c. 18, s. 18.14. 
(c) Annual Testing Program. 

(1) The State Board of Education shall adopt a system of annual testing 
for grades three through 12. These tests shall be designed to measure 
progress toward reading, communication skills, and mathematics for 
grades three through eight, and toward competencies designated by 
the State Board for grades nine through 12. Students who do not pass 
the tests adopted for eighth grade shall be provided remedial instruc- 
tion in the ninth grade. This assistance shall be calculated to prepare 
the students to pass the competency test administered under subsec- 
tion (b) of this section. Notwithstanding subsection (a) of this section, 
the State Board shall develop and implement a study allowing 
selected local school administrative units that volunteer to administer 
a standardized test in May, 12 months prior to the third grade 
end-of-grade test, in order to establish a baseline that will be used to 
measure academic growth at the end of third grade. Initially, the State 
Board shall select 12 volunteer local school administrative units that 
are diverse in geography and size to participate in the study. If the 
State Board determines that a standardized test administered in May, 
12 months prior to the third grade end-of-grade test, is more reliable 
than a standardized test administered at the beginning of third grade 
for the purpose of measuring academic growth, the State Board may 
change the test date for additional local school units. The State Board 
shall report the results of the study to the Joint Legislative Education 
Oversight Committee by October 15, 2000. 

Baseline measurements administered in May, 12 months prior to 
the third grade end-of-grade test, are not public records as provided in 
Chapter 132 of the General Statutes. 

(2) If the State Board of Education finds that additional testing in grades 
three through 12 is desirable to allow comparisons with national 

383 



§115C-238.29D 2000 INTERIM SUPPLEMENT §115C-238.29D 

indicators of student achievement, that testing shall be conducted 
with the smallest size sample of students necessary to assure valid 
comparisons with other states. (1977, c. 522, s. 1; c. 541, s. 1; 1981, c. 
423, s. 1; 1983, c. 627, s. 1; 1985, c. 409, ss. 1, 2; 1985 (Reg. Sess., 
1986), c. 1014, s. 74(a); 1987, c. 738, s. 180(a); 1987 (Reg. Sess., 1988), 
c. 1086, s. 77(a); 1989, c. 778, ss. 4, 5; 1995, c. 524, s. 3; 1996, 2nd Ex. 
Sess., c. 18, s. 18.14; 1998-212, s. 9.15(b); 1998-220, ss. 6, 11; 2000-140, 
ss. 21(a), 21(b).) 

Editor’s Note. — 
Session Laws 1998-220, ss. 6 and 11, effective 

November 5, 1998, purported to amend § 115C- 

174.21. However, the amendments appear to 
have been intended for this section. Subse- 
quently, Session Laws 2000-140, ss. 21(a) and 
21(b) modified Session Laws 1998-220, ss. 6 
and 11, to provide that they were amending this 
section. The section is set out above as 

amended by Session Laws 2000-140. 
Effect of Amendments. — 
Session Laws 1998-220, ss. 6 and 11, effective 

November 5, 1998, as amended by Session 
Laws 2000-140, ss. 21(a) and 21(b), effective 
July 21, 2000, substituted “ninth” for “tenth” in 
three places in subdivision (b)(2), and inserted 
the third and fourth sentences in subdivision 

(c)(1). 

ARTICLE 16. 

Optional Programs. 

Part 6A. Charter Schools. 

§ 115C-238.29D. Final approval of applications for charter 
schools. 

(a) The State Board shall grant final approval of an application if it finds 
that the application meets the requirements set out in this Part or adopted by 
the State Board of Education and that granting the application would achieve 
one or more of the purposes set out in G.S. 115C-238.29A. The State Board 
shall act by March 15 of a calendar year on all applications and appeals it 
receives prior to February 15 of that calendar year. 

(b) The State Board shall authorize no more than five charter schools per 
year in one local school administrative unit. The State Board shall authorize 
no more than 100 charter schools statewide. If more than five charter schools 
in one local school administrative unit or more than 100 schools statewide 
meet the standards for final approval, the State Board shall give priority to 
applications that are most likely to further State education policies and to 
strengthen the educational program offered in the local school administrative 
units in which they are located. 

(c) The State Board of Education may authorize a school before the 
applicant has secured its space, equipment, facilities, and personnel if the 
applicant indicates the authority is necessary for it to raise working capital. 
The State Board shall not allocate any funds to the school until the school has 
obtained space. 

(d) The State Board of Education may grant the initial charter for a period 
not to exceed five years and may renew the charter upon the request of the 
chartering entity for subsequent periods not to exceed five years each. A 
material revision of the provisions of a charter application shall be made only 
upon the approval of the State Board of Education. Beginning with the charter 
school’s second year of operation and annually thereafter, the State Board shall 
allow a charter school to increase its enrollment by ten percent (10%) of the 
school’s previous year’s enrollment or as is otherwise provided in the charter. 
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This enrollment growth shall not be considered a material revision of the 
charter application and shall not require the prior approval of the State Board. 
An enrollment growth of greater than ten percent (10%) shall be considered 

a material revision of the charter application. The State Board may approve an 
enrollment growth of greater than ten percent (10%) only if the State Board 
finds that: 

(1) The actual enrollment of the charter school is within ten percent 
(10%) of its maximum authorized enrollment; 

(2) The charter school has commitments for ninety percent (90%) of 
the requested maximum growth; 

(3) The board of education of the local school administrative unit in 
which the charter school is located has had an opportunity to be 
heard by the State Board of Education on any adverse impact the 
proposed growth would have on the unit’s ability to provide a 
sound basic education to its students; 

(4) The charter school is not currently identified as low-performing; 
(5) The charter school meets generally accepted standards of fiscal 

management; and 
(6) It is otherwise appropriate to approve the enrollment growth. 

(1995 (Reg. Sess., 1996), c. 731, s. 2; 1997-430, s. 3; 2000-67, s. 
8.23.) 

Editor’s Note. — Session Laws 2000-67, s. 
1.1, provides: “This act shall be known as ‘The 
Current Operations and Capital Improvements 
Appropriations Act of 2000’.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Effect of Amendments. — Session Laws 
2000-67, s. 8.23, effective July 1, 2000, in sub- 
section (d), added the second paragraph and 
subdivisions (d)(1) through (6). 

§ 115C-238.29E. Charter school operation. 

OPINIONS OF ATTORNEY GENERAL 

Activities Limited Prior to Approval of 
Charter Application. — A charter school ap- 
plicant may not legally have an enrollment 
period and conduct its lottery prior to the final 

approval of its application by the State Board of 
Education. See opinion of Attorney General to 
Michael E. Ward, State Superintendent of Pub- 
lic Instruction, 1998 N.C.A.G. 28 (6/23/98). 

§ 115C-238.29F. General requirements. 

OPINIONS OF ATTORNEY GENERAL 

This section requires the board of direc- 
tors of a nonprofit corporation that holds 
the charter to retain the authority to ap- 
prove or disapprove the employment of 
the teachers whom a “for profit” management 
company selects to teach at the school. See 
opinion of Attorney General to The Honorable 
Wib Gulley North Carolina Senate, 1998 
N.C.A.G. 9 (2/12/98). 

This section requires the board to retain 
the authority to demand removal of a 
teacher in the case of gross nonperfor- 
mance or gross misperformance if the man- 
agement company fails to act upon the board’s 
request to effect a removal in such a circum- 

stance. See opinion of Attorney General to The 
Honorable Wib Gulley North Carolina Senate, 
1998 N.C.A.G. 9 (2/12/98). 

Persons employed and paid by a for- 
profit management company are not char- 
ter school employees and not subject to 
discharge by a non-profit board of direc- 
tors; a dissatisfied board’s only recourse would 
be some contractual remedy against the man- 
agement company. See opinion of Attorney Gen- 
eral to The Honorable Wib Gulley North Caro- 
lina Senate, 1998 N.C.A.G. 9 (2/12/98). 

Teacher Narrowly Construed. — Because 
the General Assembly intended the term 
“teacher” as used in subdivision (e)(3) of this 

385 



§115C-238.29H 

section to include only classroom teachers, 
other school personnel, such as principals, are 
not entitled to the same leaves of absence 
granted teachers. See opinion of Attorney Gen- 
eral to Douglas S. Punger, 1998 N.C.A.G. 23 
(5/5/98). 
A five month instructional term does not 
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satisfy the statutory requirement for 180 
days of instruction irrespective of the num- 
ber of instructional hours offered during those 
months. See opinion of Attorney General to Mr. 
Brad Sneeden, Deputy Superintendent, North 
Carolina Department of Public Instruction, 
1999 N.C.A.G. 10 (3/15/99). 

§ 115C-238.29H. State and local funds for a charter school. 

OPINIONS OF ATTORNEY GENERAL 

A local school board which is authorized 
to levy a supplemental tax is obligated to 
transfer a share of those tax monies col- 
lected to a charter school on a per pupil 
basis as required by this section. See opinion of 

A board of county commissioners may 
not appropriate funds to charter schools 
for capital outlay projects. See opinion of 
Attorney General to Thomas B. Griffin, Esq., 
Griffin & Griffin, 1998 N.C.A.G. 20 (4/15/98). 

Attorney General to C. Frank Goldsmith, Jr., 
Goldsmith, Goldsmith & Dews, PA., 1998 
N.C.A.G. 39 (9/23/98). 

§ 115C-238.29J. Public and private assistance to charter 
schools. 

(a) Local boards of education are authorized and encouraged to provide 
administrative and evaluative support to charter schools located within their 
local school administrative units. 

(b) Private persons and organizations are encouraged to provide funding 
and other assistance to the establishment or operation of charter schools. 

(c) The State Board of Education shall direct the Department of Public 
Instruction to provide guidance and technical assistance, upon request, to 
applicants and potential applicants for charters. 

(d) The State Board of Education shall direct the Department of Public 
Instruction to notify the Department of Revenue when the State Board of 
Education terminates, fails to renew, or grants a charter for a charter school. 
(1995 (Reg. Sess., 1996), c. 731, s. 2; 1997-430, s. 10; 2000-72, s. 3.) 

Effect of Amendments. — Session Laws 

2000-72, s. 3, effective October 1, 2000, added 
subsection (d). 

ARTICLE 17. 

Supporting Services. 

Part 1. Transportation. 

§ 115C-250. Authority to expend funds for transportation 
of children with special needs. 

(a) The State Board of Education and local boards of education may expend 
public funds for transportation of handicapped children with special needs who 
are unable because of their handicap to ride the regular school buses and who 
have been placed in programs by a local school board as a part of its duty to 
provide such children with a free appropriate education, including its duty 
under G.S. 115C-115. At the option of the local board of education with the 
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concurrence of the State Board of Education, funds appropriated to the State 
Board of Education for contract transportation of exceptional children may be 
used to purchase buses and minibuses as well as for the purposes authorized 
in the budget. The State Board of Education shall adopt rules and regulations 
concerning the construction and equipment of these buses and minibuses. 

The Departments of Health and Human Services, Juvenile Justice and 
Delinquency Prevention, and Correction may also expend public funds for 
transportation of handicapped children with special needs who are unable 
because of their handicap to ride the regular school buses and who have been 
placed in programs by one of these agencies as a part of that agency’s duty to 
provide such children with a free appropriate public education. 

If a local area mental health center places a child with special needs in an 
educational program, the local area mental health center shall pay for the 
transportation of the child, if handicapped and unable because of the handicap 
to ride the regular school buses, to the program. 

(b) Funds appropriated for the transportation of children with special needs 
may be used to pay transportation safety assistants employed in accordance 
with the provisions of G.S. 115C-245(e) for buses to which children with special 
needs are assigned. (1955, c. 1372, art. 21, s. 6; 1973, c. 13851, s. 1; 1975, c. 678, 
ss. 9, 10; 1977, c. 830, s. 1; 1979, c. 719, ss. 1-4; 1979, 2nd Sess., c. 1156; 1981, 
c. 423, s. 1; c. 912, s. 1; 1981 (Reg. Sess., 1982), c. 1282, s. 31; 1985, c. 479, s. 
26(b); 1987, c. 769; 1997-443, s. 11A.118(a); 1998-202, s. 4(n); 2000-1387, s. 4(q).) 

Effect of Amendments. — partment of Health and Human Services, the 
Session Laws 2000-137, s. 4(q), effective July Office of Juvenile Justice, and the Department 

20, 2000, substituted “Departments of Health of Correction” in the second paragraph in sub- 
and Human Services, Juvenile Justice and De- section (a). 
linquency Prevention, and Correction” for “De- 

SUBCHAPTER V. PERSONNEL. 

ARTICLE 20. 

Teachers. 

§ 115C-296. Board sets certification requirements. 

(a) The State Board of Education shall have entire control of certifying all 
applicants for teaching positions in all public elementary and high schools of 
North Carolina; and it shall prescribe the rules and regulations for the renewal 
and extension of all certificates and shall determine and fix the salary for each 
grade and type of certificate which it authorizes: Provided, that the State 
Board of Education shall require each applicant for an initial bachelors degree 
certificate or graduate degree certificate to demonstrate the applicant’s aca- 
demic and professional preparation by achieving a prescribed minimum score 
on a standard examination appropriate and adequate for that purpose. The 
State Board of Education shall make the standard initial certification exam 
sufficiently rigorous and raise the prescribed minimum score as necessary to 
ensure that each applicant has adequate academic and professional prepara- 
tion to teach. 

(al) The State Board shall adopt policies that establish the minimum scores 
for the standard examinations and other measures necessary to assess the 
qualifications of professional personnel as required under subsection (a) of this 
section. For purposes of this subsection, the State Board shall not be subject to 
Article 2A of Chapter 150B of the General Statutes. At least 30 days prior to 
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changing any policy adopted under this subsection, the State Board shall 
provide written notice to all North Carolina schools of education and to all local 
boards of education. The written notice shall include the proposed revised 
olicy. 

i (a2) The State Board of Education shall impose the following schedule of 
fees for teacher certification and administrative changes: 

(1) aN aie for demographic or administrative changes to a certificate, 
30.00. 

(2) Application for a duplicate certificate or for copies of documents in the 
certification files, $30.00. 

(3) Application for a renewal, extension, addition, upgrade, and variation 
to a certificate, $55.00. 

(4) egal application for New, In-State Approved Program Graduate, 
55.00. 

(5) Initial application for Out-of-State certificate, $85.00. 
(6) All other applications, $85.00. 

The applicant must pay the fee at the time the application is submitted. 
(b) (See Note) It is the policy of the State of North Carolina to maintain the 

highest quality teacher education programs and school administrator pro- 
grams in order to enhance the competence of professional personnel certified in 
North Carolina. To the end that teacher preparation programs are upgraded to 
reflect a more rigorous course of study, the State Board of Education, as lead 
agency in coordination and cooperation with the University Board of Gover- 
nors, the Board of Community Colleges and such other public and private 
agencies as are necessary, shall continue to refine the several certification 
requirements, standards for approval of institutions of teacher education, 
standards for institution-based innovative and experimental programs, stan- 
dards for implementing consortium-based teacher education, and standards 
for improved efficiencies in the administration of the approved programs. The 
certification program shall provide for initial certification after completion of 
preservice training, continuing certification after three years of teaching 
experience, and certificate renewal every five years thereafter. 

The State Board of Education, as lead agency in coordination with the Board 
of Governors of The University of North Carolina and any other public and 
private agencies as necessary, shall continue to raise standards for entry into 
teacher education programs. 

The State Board of Education, in consultation with the Board of governors of 
The University of North Carolina, shall evaluate and develop enhanced 
requirements for continuing certification. The new requirements shall reflect 
more rigorous standards for continuing certification and to the extent possible 
shall be aligned with quality professional development programs that reflect 
State priorities for improving student achievement. 

The State Board of Education, in consultation with local boards of education 
and the Board of Governors of The University of North Carolina, shall 
reevaluate and enhance the requirements for renewal of teacher certificates. 
The State Board shall consider modifications in the certificate renewal 
achievement and to make it a mechanism for teachers to renew continually 
their knowledge and professional skills. The State Board shall adopt new 
standards for the renewal of teacher certificates by May 15, 1998. 

The standards for approval of institutions of teacher education shall require 
that teacher education programs for students who do not major in special 
education include demonstrated competencies in the identification and educa- 
tion of children with learning disabilities. The State Board of Education shall 
incorporate the criteria developed in accordance with G.S. 116-74.21 for 
assessing proposals under the School Administrator Training Program into its 
school administrator program approval standards. 
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All North Carolina institutions of higher education that offer teacher 
education programs, masters degree programs in education, or masters degree 
programs in school administration shall provide performance reports to the 
State Board of Education. The performance reports shall follow a common 
format, shall be submitted according to a plan developed by the State Board, 
and shall include the information required under the plan developed by the 
State Board. 

(b1) The State Board of Education shall develop a plan to provide a focused 
review of teacher education programs and the current process of accrediting 
these programs in order to ensure that the programs produce graduates that 
are well prepared to teach. The plan shall include the development and 
implementation of a school of education performance report for each teacher 
education program in North Carolina. The performance report shall include at 
least the following elements: (i) quality of students entering the schools of 
education, including the average grade point average and average score on 
preprofessional skills tests that assess reading, writing, math and other 
competencies; (ii) graduation rates; (iii) time-to-graduation rates; (iv) average 
scores of graduates on professional and content area examination for the 
purpose of certification; (v) percentage of graduates receiving initial certifica- 
tion; (vi) percentage of graduates hired as teachers; (vii) percentage of 
graduates remaining in teaching for four years; (viii) graduate satisfaction 
based on a common survey; and (ix) employer satisfaction based on a common 
survey. The performance reports shall follow a common format. The perfor- 
mance reports shall be submitted annually. The State Board of Education shall 
develop a plan to be implemented beginning in the 1998-99 school year to 
reward and sanction approved teacher education programs and masters of 
education programs and to revoke approval of those programs based on the 
performance reports and other criteria established by the State Board of 
Education. 

The State Board also shall develop and implement a plan for annual 
performance reports for all masters degree programs in education and school 
administration in North Carolina. To the extent it is appropriated, the 
performance report shall include similar indicators to those developed for the 
performance report for teacher education programs. The performance reports 
shall follow a common format. 

Both plans for performance reports also shall include a method to provide 
the annual performance reports to the Board of Governors of The University of 
North Carolina, the State Board of Education, and the boards of trustees of the 
independent colleges. The State Board of Education shall review the schools of 
education performance reports and the performance reports for masters degree 
programs in education and school administration each year the performance 
reports are submitted. The State Board shall submit the performance report 
for the 1999-2000 school year to the Joint Legislative Education Oversight 
Committee by December 15, 2000. Subsequent performance reports shall be 
submitted to the Joint Legislative Education Oversight Committee on an 
annual basis by October 1. 

(c) It is the policy of the State of North Carolina to encourage lateral entry 
into the profession of teaching by skilled individuals from the private sector. To 
this end, before the 1985-86 school year begins, the State Board of Education 
shall develop criteria and procedures to accomplish the employment of such 
individuals as classroom teachers. Regardless of credentials or competence, no 
one shall begin teaching above the middle level of differentiation. Skilled 
individuals who choose to enter the profession of teaching laterally may be 
granted a provisional teaching certificate for no more than five years and shall 
be required to obtain certification before contracting for a sixth year of service 
with any local administrative unit in this State. 
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It is further the policy of the State of North Carolina to ensure that local 
boards of education can provide the strongest possible leadership for schools 
based upon the identified and changing needs of individual schools. To this 
end, before the 1994-95 school year begins, the State Board of Education shall 
carefully consider a lateral entry program for school administrators to ensure 
that local boards of education will have sufficient flexibility to attract able 
candidates. 

(d) The State Board shall adopt rules to establish the reasons and proce- 
dures for the suspension and revocation of certificates. The State Board shall 
revoke the certificate of a teacher or school administrator if the State Board 
receives notification from a local board or the Secretary of Health and Human 
Services that a teacher or school administrator has received an unsatisfactory 
or below standard rating under G.S. 115C-333(d). In addition, the State Board 
may revoke or refuse to renew a teacher’s certificate when: 

(1) The Board identifies the school in which the teacher is employed as 
low-performing under G.S. 115C-105.37 or G.S. 143B-146.5; and 

(2) The assistance team assigned to that school makes the recommenda- 
tion to revoke or refuse to renew the teacher’s certificate for one or 
more reasons established by the State Board in its rules for certificate 
suspension or revocation. 

The State Board may issue subpoenas for the purpose of obtaining docu- 
ments or the testimony of witnesses in connection with proceedings to suspend 
or revoke certificates. 

(e) The State Board of Education shall develop a mentor program to provide 
ongoing support for teachers entering the profession. In developing the mentor 
program, the State Board shall conduct a comprehensive study of the needs of 
new teachers and how those needs can be met through an orientation and 
mentor support program. For the purpose of helping local boards to support 
new teachers, the State Board shall develop and distribute guidelines which 
address optimum teaching load, extracurricular duties student assignment, 
and other working condition considerations. These guidelines shall provide 
that initially certified teachers not be assigned extracurricular activities 
unless they request the assignments in writing and that other 
noninstructional duties of these teachers be minimized. The State Board shall 
develop and coordinate a mentor teacher training program. The State Board 
shall develop criteria for selecting excellent, experienced, and qualified teach- 
ers to be participants in the mentor teacher training program. 

(f) The State Board of Education, after consultation with the Board of 
Governors of The University of North Carolina, shall develop a new category of 
teacher certificate known as the “Masters/Advanced Competencies” certificate. 
To receive this certificate, an applicant shall successfully complete a masters 
degree program that includes rigorous academic preparation in the subject 
area which the applicant will teach and in the skills and knowledge expected 
of a master teacher or the applicant shall demonstrate to the satisfaction of the 
State Board that the candidate has acquired the skills and knowledge expected 
of a master teacher. 

Persons who qualify for a “G” certificate prior to September 1, 2000, shall be 
awarded a “Masters/Advanced Competencies” certificate without meeting 
additional requirements. On and after September 1, 2000, no additional “G” 
certificates shall be awarded. (1955, c. 1872, art. 18, s. 2; 1965, c. 584, s. 20.1; 
1973, c. 236; 1975, c. 686, s. 1; 1981, c. 423, s. 1; 1983 (Reg. Sess., 1984), c. 1103, 
s. 6; 1987 (Reg. Sess., 1988), c. 1086, s. 96; 1989, c. 752, s. 66(a); 1993, c. 166, 
s. 1; c. 199, s. 4; 1995 (Reg. Sess., 1996), c. 716, s. 7; 1997-221, ss. 4(a), (b), 5, 
(a), 8, 9, 14, 17(a), (c); 1997-325, s. 1; 1997-383, s. 1; 1998-5, s. 5; 1998-131, s. 
8; 1998-167, s. 1; 1999-96, s. 8; 2000-67, s. 9.2(a).) 
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Editor’s Note. — 
For note on the applicability of subsection (b), 

see the main volume. 
Session Laws 2000-67, s. 1.1, provides: “This 

act shall be known as “The Current Operations 
and Capital Improvements Appropriations Act 
of 2000’.” 

Session Laws 2000-67, s. 28.4, contains a 
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1999-2000, and 2000-2001 school years. The 
performance reports shall be submitted bian- 
nually thereafter to coincide with the Board of 
governors’ biannual report institutional effec- 
tiveness” following “annually” in the first para- 
graph and added the last sentence in the third 
paragraph. 

severability clause. 
Effect of Amendments. — 
Session Laws 2000-67, s. 9.2(a), effective July 

1, 2000, in subsection (b1), deleted “1998-99, 

§ 115C-296.2. National Board for Professional Teaching 
Standards Certification. 

(a) State Policy. -- It is the goal of the State to provide opportunities and 
incentives for good teachers to become excellent teachers and to retain them in 
the teaching profession; to attain this goal, the State shall support the efforts 
of teachers to achieve national certification by providing approved paid leave 
time for teachers participating in the process, paying the participation fee, and 
paying a significant salary differential to teachers who attain national certi- 
fication from the National Board for Professional Teaching Standards 
(NBPTS). . : 

The National Board for Professional Teaching Standards (NBPTS) was 
established in 1987 as an independent, nonprofit organization to establish high 
standards for teachers’ knowledge and performance and for development and 
operation of a national voluntary system to assess and certify teachers who 
meet those standards. Participation in the program gives teachers the time 
and the opportunity to analyze in a systematic way their professional devel- 
opment as teachers, successful teaching strategies, and the substantive areas 
in which they teach. Participation also gives teachers an opportunity to 
demonstrate superior ability and to be compensated as superior teachers. To 
receive NBPTS certification, a teacher must successfully (i) complete a process 
of developing a portfolio of student work and videotapes of teaching and 
learning activities and (ii) participate in NBPTS assessment center simulation 
exercises, including performance-based activities and a content knowledge 
examination. 

(b) Definitions. -- As used in this subsection: 
(1) A “North Carolina public school” is a school operated by a local board 

of education, the Department of Health and Human Services, the 
Department of Correction, the Department of Juvenile Justice and 
Delinquency Prevention or The University of North Carolina; a school 
affiliated with The University of North Carolina; or a charter school 
approved by the State Board of Education. 

(2) A “teacher” is a person who: 
a. Hither: 

1. Is certified to teach in North Carolina; or 
2. Holds a certificate or license issued by the State Board of 

Education that meets the professional license requirement 
for NBPTS certification; 

b. Is a State-paid employee of a North Carolina public school; 
c. Is paid on the teacher salary schedule; and 
d. Spends at least seventy percent (70%) of his or her work time: 

1. In classroom instruction, if the employee is employed as a 
teacher. Most of the teacher’s remaining time shall be spent 
in one or more of the following: mentoring teachers, doing 
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demonstration lessons for teachers, writing curricula, devel- 
oping and leading staff development programs for teachers; 
or 

2. In work within the employee’s area of certification or licensure, 
if the employee is employed in an area of NBPTS certification 
other than direct classroom instruction. 

(c) Payment of the NBPTS Participation Fee; Paid Leave. — The State shall 
pay the NBPTS participation fee and shall provide up to three days of 
approved paid leave to all teachers participating in the NBPTS program who: 

(1) Have completed three full years of teaching in a North Carolina public 
school; and 

(2) Have (i) not previously received State funds for participating in any 
certification area in the NBPTS program, (ii) repaid any State funds 
previously received for the NBPTS certification process, or (iii) re- 
ceived a waiver of repayment from the State Board of Education. 

Teachers participating in the program shall take paid leave only with the 
approval of their supervisors. 

(d) Repayment by a Teacher Who Does Not Complete the Process. — A 
teacher for whom the State pays the participation fee who does not complete 
the process shall repay the certification fee to the State. 
Repayment is not required if a teacher does not complete the process due to 

the death or disability of the teacher. Upon the application of the teacher, the 
State Board of Education may waive the repayment requirement if the State 
Board finds that the teacher was unable to complete the process due to the 
illness of the teacher, the death or catastrophic illness of a member of the 
teacher’s immediate family, parental leave to care for a newborn or newly 
adopted child, or other extraordinary circumstances. 

(e) Repayment by a Teacher Who Does Not Teach for a Year After Complet- 
ing the Process. — A teacher for whom the State pays the participation fee who 
does not teach for a year in a North Carolina public school after completing the 
process shall repay the certification fee to the State. 
Repayment is not required if a teacher does not teach in a North Carolina 

public school for at least one year after completing the process due to the death 
or disability of the teacher. Upon the application of the teacher, the State Board 
of Education may extend the time before which a teacher must either teach for 
a year or repay the participation fee if the State Board finds that the teacher 
is unable to teach the next year due to the illness of the teacher, the death or 
catastrophic illness of a member of the teacher’s immediate family, parental 
leave to care for a newborn or newly adopted child, or other extraordinary 
circumstances. 

(f) Rules. — The State Board shall adopt policies and guidelines to imple- 
ment this section. (2000-67, s. 8.16; 2000-137, s. 3.) 

Editor’s Note. — Session Laws 2000-67, s. 
28.5, made this section effective July 1, 2000. 

Session Laws 2000-67, s. 1.1, provides: “This 
act shall be known as ‘The Current Operations 
and Capital Improvements Appropriations Act 
of 2000’.” 

Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 

provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Effect of Amendments. — Session Laws 
2000-137, s. 3, effective July 20, 2000, substi- 
tuted “Department of Juvenile Justice and De- 
linquency Prevention” for “Office of Juvenile 
Justice” in subdivision (b)(1). 
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§ 115C-301. Allocation of teachers; class size. 

Editor’s Note. — 
Session Laws 2000-67, s. 1.1, provides: “This 

act shall be known as “The Current Operations 
and Capital Improvements Appropriations Act 
of 2000’.” 

Session Laws 2000-67, s. 8.8, effective July 1, 
2000, authorizes local school administrative 
units to use teacher positions allocated for 
kindergarten through second grade (i) to hire 
classroom and reading teachers for those 
grades and (ii) to otherwise reduce the student- 
teacher ratio in those grades. Notwithstanding 
the provisions of G.S. 115C-301(c), both the 

maximum average class size for the grade span 
kindergarten, first grade, and second grade, 
and the maximum size of an individual class 
within the grade span is to be 26 students. 

Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

§ 115C-302.1. (See note) Salary. 

Local Modification. — Tyrrell County 
Board of Education: 2000-67, s. 8.29. 

Editor’s Note. — 
Session Laws 2000-67, s. 1.1, provides: “This 

act shall be known as ‘The Current Operations 
and Capital Improvements Appropriations Act 
o1 200077. ) 

Session Laws 2000-67, s. 28.2, provides: “Ex- 

cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

§ 115C-307. Duties of teachers. 

(a) To Maintain Order and Discipline. — It shall be the duty of all teachers, 
including student teachers, substitute teachers, voluntary teachers, and 
teacher assistants when given authority over some part of the school program 
by the principal or supervising teacher, to maintain good order and discipline 
in their respective schools. A teacher, student teacher, substitute teacher, 
voluntary teacher, or teacher assistant shall report to the principal acts of 
violence in school and students suspended or expelled from schoo! as required 
to be reported in accordance with State Board policies. 

(b) To Provide for General Well-Being of Students. — It shall be the duty of 
all teachers, including student teachers, substitute teachers, voluntary teach- 
ers, and teacher assistants when given authority over some part of the school 
program by the principal or supervising teacher, to encourage temperance, 
morality, industry, and neatness; to promote the health of all pupils, especially 
of children in the first three grades, by providing frequent periods of recre- 
ation, to supervise the play activities during recess, and to encourage whole- 
some exercises for all children. 

(c) To Provide Some Medical Care to Students. — It is within the scope of 
duty of teachers, including substitute teachers, teacher assistants, student 
teachers or any other public school employee when given such authority by the 
board of education or its designee, (i) to administer any drugs or medication 
prescribed by a doctor upon written request of the parents, (ii) to give 
emergency health care when reasonably apparent circumstances indicate that 
any delay would seriously worsen the physical condition or endanger the life of 
the pupil, and (iii) to perform any other first aid or life saving techniques in 
which the employee has been trained in a program approved by the State 
Board of Education: Provided, that no one shall be required to administer 
drugs or medication or attend life saving techniques programs. 
Any public school employee, authorized by the board of education or its 

designee to act under (i), (ii), or (iii) above, shall not be liable in civil damages 
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for any such authorized act or for any omission relating to such act unless such 
act or omission amounts to gross negligence, wanton conduct or intentional 
wrongdoing. Any person, serving in a voluntary position at the request of or 
with the permission or consent of the board of education or its designee, who 
has been given the authority by the board of education or its designee to act 
under (ii) above shall not be liable in civil damages for any such authorized act 
or for any omission relating to such act unless the act amounts to gross 
negligence, wanton conduct or intentional wrongdoing. 

At the commencement of each school year, but prior to the beginning of 
classes, and thereafter as circumstances require, the principal of each school 
shall determine which persons will participate in the medical care program. 

(d) To Teach the Students. — It shall be the duty of all teachers, including 
student teachers, substitute teachers, voluntary teachers, and teacher assis- 
tants when given authority over some part of the school program by the 
principal or supervising teacher, to teach as thoroughly as they are able all 
branches which they are required to teach; to provide for singing in the school, 
and so far as possible to give instruction in the public school music. 

(e) To Enter into the Superintendent’s Plans for Professional Growth. — It 
shall be the duty of all teachers, including student teachers, substitute 
teachers, voluntary teachers, and teacher assistants when given authority 
over some part of the school program by the principal or supervising teacher, 
to enter actively into the plans of the superintendent for the professional 
growth of the teachers. 

(f) To Discourage Nonattendance. — Teachers shall cooperate with the 
principal in ascertaining the cause of nonattendance of pupils that he may 
report all violators of the compulsory attendance law to the school social 
worker in accordance with rules promulgated by the State Board of Education. 

(g) To Make Required Reports. — A teacher shall make all reports required 
by the boards of education, and the local board of education. The superinten- 
dent shall not approve the voucher for a teacher’s pay until the required 
monthly and annual reports are made. 

The superintendent may require a teacher to make reports to the principal. 
A teacher shall be given access to the information in the student information 

management system to expedite the process of preparing reports or otherwise 
providing information. A teacher shall not be required by the local board, the 
superintendent, or the principal to (i) provide information that is already 
available on the student information management system; (ii) provide the 
same written information more than once during a school year unless the 
information has changed during the ensuing period; or (iii) complete forms, for 
children with disabilities, that are not necessary to ensure compliance with the 
federal Individuals with Disabilities Education Act (IDEA). Notwithstanding 
the forgoing, a local board may require information available on its student 
information management system or require the same information twice if the 
local board can demonstrate a compelling need and can demonstrate there is 
not a more expeditious manner of getting the information. 
Any teacher who knowingly and willfully makes or procures another to make 

any false report or records, requisitions, or payrolls, respecting daily atten- 
dance of pupils in the public schools, payroll data sheets, or other reports 
required to be made to any board or officer in the performance of their duties, 
shall be guilty of a Class 1 misdemeanor and the certificate of such person to 
teach in the public schools of North Carolina shall be revoked by the 
Superintendent of Public Instruction. 

(h) To Take Care of School Buildings. — It shall be the duty of every teacher 
to instruct children in proper care of property and to exercise due care in the 
protection of school property, in accordance with the provisions of G.S. 
115C-523. (1955, c. 1372, art. 17, ss. 4, 6; 1959, cc. 1016, 1294; 1969, c. 638, ss. 
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2, 3; 1971, c. 434; 1981, c. 423, s. 1; 1985, c. 642; c. 686, s. 2; 1989, c. 585, s. 4; 
1993, c. 539, S. 884; 1994, Ex. Sess. ,c. 24, s. 14(c); 1997- 443, s. 8. 29(Ik); 2000- 67, 
s. 8. 18(a). ) 

Editor’s Note. — Session Laws 2000-67, s. 
1.1, provides: “This act shall be known as ‘The 
Current Operations and Capital Improvements 
Appropriations Act of 2000’.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Effect of Amendments. — Session Laws 

2000-67, s. 8.18(a), effective July 1, 2000, re- 
wrote subsection (g). 

ARTICLE 21A. 

Privacy of Employee Personnel Records. 

§ 115C-319. Personnel files not subject to inspection. 

OPINIONS OF ATTORNEY GENERAL 

The licensure status of an LEA employee is 
part of that employee’s confidential personnel 
file, so an LEA is prohibited from routinely 
releasing it. See opinion of Attorney General to 

Lowell Harris, Director Exceptional Children 
Division N. C. Department of Public Instruc- 
tion, 1998 N.C.A.G. 47 (11/20/98). 

§ 115C-320. Certain records open to inspection. 

OPINIONS OF ATTORNEY GENERAL 

The licensure status of an LEA employee is 
part of that employee’s confidential personnel 
file, so an LEA is prohibited from routinely 
releasing it. See opinion of Attorney General to 

Lowell Harris, Director Exceptional Children 
Division N. C. Department of Public Instruc- 
tion, 1998 N.C.A.G. 47 (11/20/98). 

ARTICLE 22. 

General Regulations. 

Part 3. Principal and Teacher Employment Contracts. 

§ 115C-325. System of employment for public school 
teachers. 

(a) Definition of Terms. — As used in this section unless the context requires 
otherwise: 

(1) Repealed by Session Laws 1997-221, s. 13(a). 
(la) “Career employee” as used in this section means: 

a. An employee who has obtained career status with that local board 
as a teacher as provided in G.S. 115C-325(c); 

b. An employee who has obtained career status with that local board 
in an administrative position as provided in G.S. 115C-325(d)(2); 

c. Aprobationary teacher during the term of the contract as provided 
in G.S. 115C-325(m); and 

d. A school administrator during the term of a school administrator 
contract as provided in G.S. 115C-287.1(c). 
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(1b) “Career school administrator” means a school administrator who has 

obtained career status in an administrative position as provided in 

S. 115C-325(d)(2). . 

(1c) Sons teacher” means a teacher who has obtained career status as 
in G.S. 115C-325(c). 

(1d) BOnue stants) means a person selected under G.S. 115C-325(h)(7). 

(2) Repealed by Session Laws 1997, c. 221, s. 13(a). 
(3) “Day” means calendar day. In computing any period of time, Rule 6 of 

the North Carolina Rules of Civil Procedure shall apply. 

(4) “Demote” means to reduce the salary of a person who is classified or 
paid by the State Board of Education as a classroom teacher or as a 
school administrator. The word “demote” does not include: (i) a 
suspension without pay pursuant to G.S. 115C-325(f)(1); (i) the 
elimination or reduction of bonus payments, including merit-based 
supplements, or a systemwide modification in the amount of any 
applicable local supplement; or (iii) any reduction in salary that 
results from the elimination of a special duty, such as the duty of an 
athletic coach or a choral director. Hh 

(4a) “Disciplinary suspension” means a final decision to suspend a teacher 
or school administrator without pay for no more than 60 days under 
G.S. 115C-325(f)(2). 

(5) “Probationary teacher” means a certificated person, other than a 
superintendent, associate superintendent, or assistant superinten- 
dent, who has not obtained career-teacher status and whose major 
responsibility is to teach or to supervise teaching. 

(5a) (Effective until June 30, 2003) “Retired teacher” means a benefi- 
ciary of the Teachers’ and State Employees’ Retirement System of 
North Carolina who has been retired at least 12 months, has not been 
employed in any capacity, other than as a substitute teacher, with a 
local board of education for at least 12 months, immediately preceding 
the effective date of reemployment, is determined by a local board of 
education to have had satisfactory performance during the last year of 
employment by a local board of education, and who is employed to 
teach as provided in G.S. 185-3(8)c. A retired teacher shall be treated 
the same as a probationary teacher except that a retired teacher is not 
eligible for career status. 

(5b) “School administrator” means a principal, assistant principal, super- 
visor, or director whose major function includes the direct or indirect 
supervision of teaching or any other part of the instructional program 
as provided in G.S. 115C-287.1(a)(3). 

(6) “Teacher” means a person who holds at least a current, not provisional 
or expired, Class A certificate or a regular, not provisional or expired, 
vocational certificate issued by the Department of Public Instruction: 
whose major responsibility is to teach or directly supervises teaching 
or who is classified by the State Board of Education or is paid asa 
Sei teacher; and who is employed to fill a full-time, permanent 

sition. 
(7) (See note) Redesignated as (a)(5a). 
(8) “Year” for purposes of computing time as a probationary teacher shall 

be not less than 120 workdays performed as a probationary teacher in a full-time permanent position in a school year. 
(b) Personnel Files. — The Superintendent shall maintain in his office a 

personnel file for each teacher that contains any complaint, commendation, or suggestion for correction or improvement about the teacher’s professional 
eee except that the superintendent may elect not to place in a teacher’s e (i) a letter of complaint that contains invalid, irrelevant, outdated, or false 
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information or (11) a letter of c attempt to resolve the issue. THMeoORRI there is no documentation of an 

be signed by the person who makes it and. Tel BaSulaea S He ioe ae ett 
only after five days“ notice to the teacher iA ‘d ee te ae oe 
such complaint, commendation, or sug rer y ; ae or explanation relating to 
she Mi vewplacedtitiaifile, Any Vi eee Bt : Shee the teacher desires to make 

to remove any information from his Berepeal eat es peed rath pee teil 
irrelevant, or outdated. The board may ord th = api tg reap et 
said information if it finds the oa einen mire Pak Se SSS Kal 

The personnel file shall be open for the i arene Soe pt Atle Na ts 
times but shall be open to other persons ony te ite ME coe 
regulations as the board adopts. Any IRIE aie pl tle 
obtained about a teacher before his emplo f rere aoa ie ee EEE 
‘ ai ist shel from his personnel file atta ete tot. a eed sey os a 

o data placed in the preemployment file may be i fer ico Ate hear; sia y be introduced as evidence at a 
: pean eA a re demotion of a teacher, except the data may be used 

) sul . 115C-325(e)(1)g. or G.S. 115C-325(e)(1 
‘geet or demotion. 3 gli atten Sieg ae a 

c)(1) Election of a Teacher to Career S 
provided in subdivision (38) of this sundeotige ietibs Aeneee Wee ha 
employed by a North Carolina public school system for four ee 
tive years, the board, near the end of the fourth year, shall et Bea 
whether to grant the teacher career status. The board shall ieitite 
teacher written notice of that decision by June 15. Ifa vanevorit of the 
board votes to grant career status to the teacher and if it hy notifi d 
the teacher of the decision, it may not rescind that action but aint 
proceed under the provisions of this section for the demotion or 
dismissal of a teacher if it decides to terminate the teacher’s employ- 
ment. If a majority of the board votes against granting career status, 
the teacher shall not teach beyond the current school term. If the 
board fails to vote on granting career status: . 
a.’ It shall not reemploy the teacher for a fifth consecutive year; 
b. As of June 16, the teacher shall be entitled to one month’s pay as 

compensation for the board’s failure to vote upon the issue of 
granting career status; and 

c. The teacher shall be entitled to an additional month’s pay for every 
30 days after June 16 that the board fails to vote upon the issue 
of granting career status. 

(2) Employment of a Career Teacher. — A teacher who has obtained 

career status in any North Carolina public school system need not 

serve another probationary period of more than two years. The board 

may grant career status immediately upon employing the teacher, or 

after the first or second year of employment. If a majority of the board 

votes against granting career status, the teacher shall not teach 

beyond the current term. If after two consecutive years of employ- 

ment, the board fails to vote on the issue of granting career status: 

a. It shall not reemploy the teacher for a third consecutive year; 

b. As of June 16, the teacher shall be entitled to one month’s pay as 

compensation for the board’s failure to vote upon the issue of 

granting career status; and 
c. The teacher shall be entitled to one additional month’s pay for 

every 30 days beyond June 16 that the board fails to vote upon the 

issue of granting career status. 

(2a) Notice of Teachers Eligible to Achieve Career Status. — At least 30 

days prior to any board action granting career status, the superinten- 

dent shall submit to the board a list of the names of all teachers who 
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igible to achieve career status. Notwithstanding any other 

se tae of law, the list shall be a public record under Chapter 132 of 

ee pn roan Stat No employee of a local board of igi for Career Status. — board 
xe Petes except a teacher as defined by G.S. 115C-325(a)(6) is eligible 

to obtain career status or continue in a career status as a teacher if he 

no longer performs the responsibilities of a teacher as defined in G.S. 

115C-325(a)(6). No person who is employed as a school administrator 

who did not acquire career status as a school administrator by June 

30, 1997, shall have career status as an administrator. Further, no 

director or assistant principal is eligible to obtain career status as a 

school administrator unless he or she has already been conferred that 

status by the local board of education. 

(4) Leave of Absence. — A career teacher who has been granted a leave of 
absence by a board shall maintain his career status if he returns to his 
teaching position at the end of the authorized leave. __ 

(5) Consecutive Years of Service. — If a probationary teacher in a full-time 
permanent position does not work for at least 120 workdays in a 
school year because the teacher is on sick leave, disability leave, or 
both, that school year shall not be deemed to constitute (i) a consec- 
utive year of service for the teacher or (i1) a break in the continuity in 
consecutive years of service for the teacher. 

(d) Career Teachers and Career School Administrators. 
(1) Acareer teacher or career school administrator shall not be subjected 

to the requirement of annual appointment nor shall he be dismissed, — 
demoted, or employed on a part-time basis without his consent except 
as provided in subsection (e). 

(2)a. The provisions of this subdivision do not apply to a person who is 
ineligible for career status as provided by G.S. 115C-325(c)(3). 

b. Repealed by Session Laws 1997, c. 221, s. 13(a). 
c. Subject to G.S. 115C-287.1, when a teacher has performed the 

duties of supervisor or principal for three consecutive years, the 
board, near the end of the third year, shall vote upon his 
employment for the next school year. The board shall give him 
written notice of that decision by June 1 of his third year of 
employment as a supervisor or principal. If a majority of the 
board votes to reemploy the teacher as a principal or supervisor, 
and it has notified him of that decision, it may not rescind that 
action but must proceed under the provisions of this section. If a 
majority of the board votes not to reemploy the teacher as a 
principal or supervisor, he shall retain career status as a teacher 
if that status was attained prior to assuming the duties of 
supervisor or principal. A supervisor or principal who has not held 
that position for three years and whose contract will not be 
renewed for the next school year shall be notified by June 1 and 
shall retain career status as a teacher if that status was attained 
prior to assuming the duties of supervisor or principal. 

A year, for purposes of computing time as a probationary 
principal or supervisor, shall not be less than 145 workdays 
performed as a full-time, permanent principal or supervisor in a 
contract year. 
A principal or supervisor who has obtained career status in that 

position in any North Carolina public school system may be 
required by the board of education in another school system to serve an additional three-year probationary period in that posi- tion before being eligible for career status. However, he may, at 
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the option of the board of education, be granted career status immediately or after serving a probationary period of one or two additional years. A principal or supervisor with career status who resigns and within five years is reemployed by the same school system need not serve another probationary period in that position of more than two years and may, at the option of the board, be reemployed immediately as a career principal or super- visor or be given career status after only one year. In any event, if he is reemployed for a third consecutive year, he shall automat- ically become a career principal or supervisor. 
(e) Grounds for Dismissal or Demotion of a Career Employee. 

(1) Grounds. — No career employee shall be dismissed or demoted or 
employed on a part-time basis except for one or more of the following: 

. Inadequate performance. 

. immorality. 
Insubordination. 

. Neglect of duty. 
. Physical or mental incapacity. 

. Habitual or excessive use of alcohol or nonmedical use of a 
controlled substance as defined in Article 5 of Chapter 90 of the 
General Statutes. 

. Conviction of a felony or a crime involving moral turpitude. 
. Advocating the overthrow of the government of the United States 

or of the State of North Carolina by force, violence, or other 
- unlawful means. 

1. Failure to fulfill the duties and responsibilities imposed upon 
teachers or school administrators by the General Statutes of this 
State. 

j. Failure to comply with such reasonable requirements as the board 
may prescribe. 

k. Any cause which constitutes grounds for the revocation of the 
- career teacher’s teaching certificate or the career school admin- 

istrator’s administrator certificate. oi Oe. 
l. A justifiable decrease in the number of positions due to district 

reorganization, decreased enrollment, or decreased funding, pro- 
vided that there is compliance with subdivision (2). 

m. Failure to maintain his certificate in a current status. { 
n. Failure to repay money owed to the State in accordance with the 

provisions of Article 60, Chapter 143 of the General Statutes. 
0. Providing false information or knowingly omitting a material fact 

on an application for employment or in response to a 
reemployment inquiry. iiawe 

(2) Pade tion a ee — Befone recommending to a board the dismissal 
or demotion of the career employee pursuant to G.S. 115C-325(e)(1)1., 
the superintendent shall give written notice to the career employee by 
certified mail or personal delivery of his intention to make such 
recommendation and shall set forth as part of his recommendation the 
grounds upon which he believes such dismissal or demotion is 
justified. The notice shall include a statement to the effect that if the 
career employee within 15 days after receipt of the notice requests a 
review, he shall be entitled to have the proposed recommendations of 
the superintendent reviewed by the board. Within the 15-day period 
after receipt of the notice, the career employee may file with the 
superintendent a written request for a hearing before the board 

ithin 10 days. If the career employee requests a hearing before the 
eh par a rovided in G.S. 115C-325(3) shall be board, the hearing procedures p 

rhoaAeop 

0g 
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If no request is made within the 15-day period, the super- 

ae may file his recommendation with the board. If, after 

considering the recommendation of the superintendent and the evi- 

dence adduced at the hearing if there is one, the board concludes that 

the grounds for the recommendation are true and substantiated by a 

preponderance of the evidence, the board, if it sees fit, may by 

resolution order such dismissal. Provisions of this section which 

permit a hearing by a case manager shall not apply to a dismissal or 

demotion recommended pursuant to G.S. 115C-325(e)(1)I. 
When a career employee is dismissed pursuant to G.S. 115C- 

325(e)(1)l. above, his name shall be placed on a list of available career 
employees to be maintained by the board. Career employees whose 
names are placed on such a list shall have a priority on all positions 
in which they acquired career status and for which they are qualified 
which become available in that system for the three consecutive years 
succeeding their dismissal. However, if the local school administrative 
unit offers the dismissed career employee a position for which he is 
certified and he refuses it, his name shall be removed from the priority 
list. 

(3) Inadequate Performance. — In determining whether the professional 
performance of a career employee is adequate, consideration shall be 
given to regular and special evaluation reports prepared in accor- 
dance with the published policy of the employing local school admin- 
istrative unit and to any published standards of performance which 
shall have been adopted by the board. Failure to notify a career 
employee of an inadequacy in his performance shall be conclusive 
evidence of satisfactory performance. 

(4) Three-Year Limitation on Basis of Dismissal or Demotion. — Dis- 
missal or demotion under subdivision (1) above, except paragraphs g. 
and o. thereof, shall not be based on conduct or actions which occurred 
more than three years before the written notice of the superinten- 
dent’s intention to recommend dismissal or demotion is mailed to the 
career employee. The three-year limitation shall not apply to dismiss- 
als or demotions pursuant to subdivision (1)b. above when the charge 
of immorality is based upon a career employee’s sexual misconduct 
toward or sexual harassment of students or staff. 

(f)(1) Suspension without Pay. — If a superintendent believes that cause 
exists for dismissing a career employee for any reason specified in G.S. 
115C-325(e)(1) and that immediate suspension of the career employee 
is necessary, the superintendent may suspend the career employee 
without pay. Before suspending a career employee without pay, the 
Superintendent shall meet with the career employee and give him 
written notice of the charges against him, an explanation of the bases 
for the charges, and an opportunity to respond. Within five days after 
a suspension under this paragraph, the superintendent shall initiate 
a dismissal, demotion, or disciplinary suspension without pay as 
provided in this section. If it is finally determined that no grounds for 
dismissal, demotion, or disciplinary suspension without pay exist, the 
career employee shall be reinstated immediately, shall be paid for the 
period of suspension, and all records of the suspension shall be 
removed from the career employee’s personnel file. 

(2) Disciplinary Suspension Without Pay. — A career employee recom- 
mended for suspension without pay pursuant to G.S. 115C-325(a)(4a) 
oe request a hearing before the board. If no request is made within 
mae We Superintendent may file his recommendation with the 

rd. It, alter considering the recommendation of the superintendent 
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and wpe evidence adduced at the hearing if one is held, the board concludes that the grounds for the recommendation are true and substantiated by a preponderance of the evidence, the board, if it sees fit, may by resolution order such suspension. 
a. Board hearing for disciplinary suspensions for more than 10 days 

or for certain types of intentional misconduct. — The procedures 
for a board hearing under G.S. 115C-325(j3) shall apply if any of 
the following circumstances exist: 
1. The recommended disciplinary suspension without pay is for 

more than 10 days; or 
2. The disciplinary suspension is for intentional misconduct, 

such as inappropriate sexual or physical conduct, immorality, 
insubordination, habitual or excessive alcohol or nonmedical 
use of a controlled substance as defined in Article 5 of 
Chapter 90 of the General Statutes, any cause that consti- 
tutes grounds for the revocation of the teacher’s or school 
administrator’s certificate, or providing false information. 

b. Board hearing for disciplinary suspensions of no more that 10 
days. — The procedures for a board hearing under G.S. 115C- 
325(j2) shall apply to all disciplinary suspensions of no more than 
10 days that are not for intentional misconduct as specified in 
G.S. 115C-325(f)(2)a.2. 

(f1) Suspension with Pay. — If a superintendent believes that cause may 
exist for dismissing or demoting a career employee for any reasons specified in 
G.S. 115C-325(e)(1), but that additional investigation of the facts is necessary 
and circumstances are such that the career employee should be removed 
immediately from his duties, the superintendent may suspend the career 
employee with pay for a reasonable period of time, not to exceed 90 days. The 
superintendent shall notify the board of education within two days of his action 
and shall notify the career employee within two days of the action and the 
reasons for it. If the superintendent has not initiated dismissal or demotion 
proceedings against the career employee within the 90-day period, the career 
employee shall be reinstated to his duties immediately and all records of the 
suspension with pay shall be removed from the career employee’s personnel file 
at his request. However, if the superintendent and the employee agree to 
extend the 90-day period, the superintendent may initiate dismissal or 
demotion proceedings against the career employee at any time during the 
period of the extension. 

(f2) Procedure for Demotion of Career School Administrator. — If a super- 
intendent intends to recommend the demotion of a career school administrator, 
the superintendent shall give written notice to the career school administrator 
by certified mail or personal delivery and shall include in the notice the 
grounds upon which the superintendent believes the demotion is justified. The 
notice shall include a statement that if the career school administrator 
requests a hearing within 15 days after receipt of the notice, the administrator 
shall be entitled to have the grounds for the proposed demotion reviewed by 
the local board of education. If the career school administrator does not request 
a board hearing within 15 days, the superintendent may file the recommen- 
dation of demotion with the board. If, after considering the superintendent's 
recommendation and the evidence presented at the hearing if one is held, the 
board concludes that the grounds for the recommendation are true and 
substantiated by a preponderance of the evidence, the board may by resolution 
order the demotion. The procedures for a board hearing under G.S. 115C- 
325(3) shall apply to all demotions of career school administrators. 

(g) Repealed by Session Laws 1997, c. 221, s. 13(a). 
(h) Procedure for Dismissal or Demotion of Career Employee. 
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(1)a. A career employee may not be dismissed, demoted, or reduced to 

part-time employment except upon the superintendent’s recom- 

mendation. 
b. G.S. 115C-325(f2) shall apply to the demotion of a career school 

administrator. ; 
(2) Before recommending to a board the dismissal or demotion of the 

career employee, the superintendent shall give written notice to the 

career employee by certified mail or personal delivery of his intention 

to make such recommendation and shall set forth as part of his 

recommendation the grounds upon which he believes such dismissal 

or demotion is justified. The superintendent also shall meet with the 

career employee and give him written notice of the charges against 

him, an explanation of the basis for the charges, and an opportunity 

to respond if the career employee has not done so under G.S. 
115C-325(f)(1). The notice shall include a statement to the effect that 
if the career employee within 14 days after the date of receipt of the 
notice requests a review, he shall be entitled to have the grounds for 
the proposed recommendations of the superintendent reviewed by a 
case manager. A copy of G.S. 115C-325 and a current list of case 
managers shall also be sent to the career employee. If the career 
employee does not request a hearing with a case manager within the 
14 days provided, the superintendent may submit his recommenda- 
tion to the board. 

(8) Within the 14-day period after receipt of the notice, the career 
employee may file with the superintendent a written request for 
either (i) a hearing on the grounds for the superintendent’s proposed 
recommendation by a case manager or (ii) a hearing within 10 days 
before the board on the superintendent’s recommendation. If the 
career employee requests an immediate hearing before the board, he 
forfeits his right to a hearing by a case manager. If no request is made 
within that period, the superintendent may file his recommendation 
with the board. The board, if it sees fit, may by resolution (i) reject the 
superintendent’s recommendation or (ii) accept or modify the super- 
intendent’s recommendation and dismiss, demote, reinstate, or sus- 
pend the employee without pay. If a request for review is made, the 
superintendent shall not file his recommendation for dismissal with 
the board until a report of the case manager is filed with the 
superintendent. 

(4) Repealed by Session Laws 1997, c. 221, s. 13(a). 
(5) If the career employee elects to request a hearing by a case manager, 

the career employee and superintendent shall each have the right to 
eliminate up to one-third of the names on the approved list of case 
managers. The career employee shall specify those case managers 
who are not acceptable in the career employee’s request for a review 
of the superintendent’s proposed recommendation under G.S. 115C- 
325(h)(3). The superintendent and career employee may jointly select 
a person to serve as case manager. The person need not be on the 
master list of case managers maintained by the Superintendent of 
Public Instruction. 

(6) If a career employee requests a review by a case manager, the 
superintendent shall notify the Superintendent of Public Instruction 
within two days’ receipt of the request. The notice shall contain a list 
of the case managers the career employee and the superintendent 
have eliminated from the master list or the name of a person, if any, 
jointly selected. Failure to exercise the right to eliminate names from 
the master list shall constitute a waiver of that right. 

402 



§115C-325 EDUCATION §115C-325 

(7) The Superintendent of Public Instruction shall select a case manager within three days of receiving notice from the superintendent. The Superintendent of Public Instruction shall designate the person jointly selected by the parties to serve as case manager provided the person agrees to serve as case manager and can meet the require- ments for time frames for the hearing and report as provided in G.S. 115C-325(i1)(1). If a case manager was not jointly selected or if the case manager is not available, the Superintendent of Public Instruc- tion shall select a case manager from the master list. No person 
eliminated by the career employee or superintendent shall be desig- 
nated case manager. 

(8) The superintendent and career employee shall provide each other with 
copies of all documents submitted to the Superintendent of Public 
Instruction or to the designated case manager. 

(h1) Case Managers; Qualifications; Training; Compensation. 
(1) Each year the State Board of Education shall select and maintain a 

master list of no more than 42 qualified case managers. 
(2) Persons selected by the State Board as case managers shall be: (i) 

certified as a North Carolina Superior Court mediator; (ii) a member 
of the American Arbitration Association’s roster of arbitrators and 
mediators; or (iii) have comparable certification in alternative dispute 
resolution. Case managers must complete a special training course 
approved by the State Board of Education. 

(3) The State Board of Education shall determine the compensation for a 
case manager. The State Board shall pay the case manager’s compen- 
sation and reimbursement for expenses. 

(i) Repealed by Session Laws 1997, c. 221, s. 13(a). 
(il) Report of Case Manager; Superintendent’s Recommendation. 

(1) The case manager shall complete the hearing held in accordance with 

(2) Th 

G.S. 115C-325G) and prepare the report within 10 days from the time 
of the designation. The case manager may extend the period of time by 
up to five additional days if the case manager informs the superin- 
tendent and the career employee that justice requires that a greater 
time be spent in connection with the investigation and the prepara- 
tion of the report. Furthermore, the superintendent and the career 
employee may agree to an extension of more than five days. 

e case manager shall make all necessary findings of fact, based 
upon the preponderance of the evidence, on all issues related to each 
and every ground for dismissal and on all relevant matters related to 
the question of whether the superintendent’s recommendation is 
justified. The case manager also shall make a recommendation as to 
whether the findings of fact substantiate the superintendent’s 
grounds for dismissal. The case manager shall deliver copies of the 
report to the superintendent and the career employee. 

(8) Within two days after receiving the case manager’s report, the 
superintendent shall decide whether to submit a written recommen- 
dation to the local board for dismissal, demotion, or disciplinary 
suspension without pay to the board or to drop the charges against the 
career employee. The superintendent shall notify the career em- 
ployee, in writing, of the decision. 

(4) If the superintendent contends that the case manager’s report fails to 
address a critical factual issue, the superintendent shall within three 
days receipt of the case manager’s report, request in writing with a 
copy to the career employee that the case manager prepare a supple- 
ment to the report. The superintendent shall specify what critical 
factual issue the superintendent contends the case manager failed to 
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address. If the case manager determines that the report failed to 
address a critical factual issue, the case manager may prepare a 
supplement to the report to address the issue and deliver the 
supplement to both parties before the board hearing. The failure of 
the case manager to prepare a supplemental report or to address a 
critical factual issue shall not constitute a basis for appeal. 

(j) Hearing by a Case Manager. — The following provisions shall apply to a 
hearing conducted by the case manager. 

(1) The hearing shall be private. 
(2) The hearing shall be conducted in accordance with reasonable rules 

and regulations adopted by the State Board of Education to govern 
case manager hearings. 1 

(3) At the hearing the career employee and the superintendent or the 
superintendent’s designee shall have the right to be present and to be 
heard, to be represented by counsel and to present through witnesses 
any competent testimony relevant to the issue of whether grounds for 
dismissal or demotion exist or whether the procedures set forth in 
G.S. 115C-325 have been followed. 

(4) Rules of evidence shall not apply to a hearing conducted by a case 
manager and the case manager may give probative effect to evidence 
that is of a kind commonly relied on by reasonably prudent persons in 
the conduct of serious affairs. 

(5) At least five days before the hearing, the superintendent shall provide 
to the career employee a list of witnesses the superintendent intends 
to present, a brief statement of the nature of the testimony of each 
witness and a copy of any documentary evidence the superintendent 
intends to present. At least three days before the hearing, the career 
employee shall provide to the superintendent a list of witnesses the 
career employee intends to present, a brief statement of the nature of 
the testimony of each witness and a copy of any documentary evidence 
the career employee intends to present. Additional witnesses or 
documentary evidence may not be presented except upon a finding by 
the case manager that the new evidence is critical to the matter at 
issue and the party making the request could not, with reasonable 
diligence, have discovered and produced the evidence according to the 
schedule provided in this subdivision. 

(6) The case manager may subpoena and swear witnesses and may 
require them to give testimony and to produce records and documents 
relevant to the grounds for dismissal. 

(7) The case manager shall decide all procedural issues, including limit- 
ing cumulative evidence, necessary for a fair and efficient hearing. 

(8) The superintendent shall provide for making a transcript of the 
hearing. If the career employee contemplates a hearing before the 
board or to appeal the board’s decision to a court of law, the career 
employee may request and shall receive at no charge a transcript of 
the proceedings before the case manager. 

G1) Board Determination. 
(1) Within two days after receiving the superintendent’s notice of intent to 

recommend the career employee’s dismissal to the board, the career 
employee shall decide whether to request a hearing before the board 
and shall notify the superintendent, in writing, of the decision. If the 
career employee can show that the request for a hearing was post- marked within the time provided, the career employee shall not forfeit 
the right to a board hearing. Within two days after receiving the career employee’s request for a board hearing, the superintendent shall request that a transcript of the case manager hearing be made. 
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Within two days of receiving a copy of the transcript, the superinten- 
dent shall submit to the board the written be cimnired date end shall 
provide a copy of the recommendation to the career employee. The 
superintendent’s recommendation shall state the grounds for the 
recommendation and shall be accompanied by a copy of the case 
managers report and a copy of the transcript of the case manager 
hearing. 

(2) If the career employee contends that the case manager’s report fails to 
address a critical factual issue the career employee shall, at the same 
time he notifies the superintendent of a request for a board hearing 
pursuant to G.S. 115C-325(j1)(1), request in writing with a copy to the 
superintendent that the case manager prepare a supplement to the 
case manager's report. The career employee shall specify the critical 
factual issue he contends the case manager failed to address. If the 
case manager determines that the report failed to address a critical 
factual issue, the case manager may prepare a supplement to the 
report to address the issue and shall deliver the supplement to both 

_ parties before the board hearing. The failure of the case manager to 
prepare a supplemental report or to address a critical factual issue 
shall not constitute a basis for appeal. 

(3) Within two days after receiving the superintendent’s recommendation 
- and before taking any formal action, the board shall set a time and 

place for the hearing and shall notify the career employee by certified 
mail or personal delivery of the date, time, and place of the hearing. 

- The time specified shall not be less than seven nor more than 10 days 
after the board has notified the career employee, unless both parties 
agree to an extension. If the career employee did not request a 
hearing, the board may, by resolution, reject the superintendent’s 
decision, or accept or modify the decision and dismiss, demote, 
reinstate, or suspend the career employee without pay. 

(4) If the career employee requests a board hearing, it shall be conducted 
in accordance with G.S. 115C-325(2). 

(5) The board shall make a determination and may (i) reject the superin- 
tendent’s recommendation or (ii) accept or modify the recommenda- 
tion and dismiss, demote, reinstate, or suspend the employee without 
ay. | 

(6) Within two days following the hearing, the board shall send a written 
copy of its findings and determination to the career employee and the 
superintendent. 

(j2) Board Hearing. — The following procedures shall apply to a hearing 

conducted by the board: 
(1) The hearing shall be private. 
(2) If the career employee requested a hearing by a case manager, the 

board shall receive the following: 

a. The whole record from the hearing held by the case manager, 

including a transcript of the hearing, as well as any other records, 

exhibits, and documentary evidence submitted to the case man- 

ager at the hearing. _ 

b. The case manager’s findings of fact, including any supplemental 

findings prepared by the case manager under G.S. 115C-325 

(i1)(4) or G.S. 115C-325G1)(2). ; 

c. The case manager’s recommendation as to whether the grounds in 

G.S. 115C-325(e) submitted by the superintendent are substan- 

tiated. 
d. The superintendent’s recommendation and the grounds for the 

recommendation. 
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(3) If the career employee did not request a hearing by a case manager, 
the board shall receive the following: __ } 
a. Any documentary evidence the superintendent intends to use to 

support the recommendation. The superintendent shall provide 
the documentary evidence to the career employee seven days 
before the hearing. 

b. Any documentary evidence the career employee intends to use to 
rebut the superintendent’s recommendation. The career em- 
ployee shall provide the superintendent with the documentary 
evidence three days before the hearing. 

c. The superintendent’s recommendation and the grounds for the 
recommendation. . 

(4) The superintendent and career employee may submit a written 
statement not less than three days before the hearing. 

(5) The superintendent and career employee shall be permitted to make 
oral arguments to the board based on the record before the board. 

(6) No new evidence may be presented at the hearing except upon a 
finding by the board that the new evidence is critical to the matter at 
issue and the party making the request could not, with reasonable 
diligence, have discovered and produced the evidence at the hearing 
before the case manager. 

(7) The board shall accept the case manager’s findings of fact unless a 
majority of the board determines that the findings of fact are not 
supported by substantial evidence when reviewing the record as a 
whole. In such an event, the board shall make alternative findings of 
fact. If a majority of the board determines that the case manager did 
not address a critical factual issue, the board may remand the 
findings of fact to the case manager to complete the report to the 
board. If the case manager does not submit the report within seven 
days receipt of the board’s request, the board may determine its own 
findings of fact regarding the critical factual issues not addressed by 
the case manager. The board’s determination shall be based upon a 
preponderance of the evidence. 

(8) The board is not required to provide a transcript of the hearing to the 
career employee. If the board elects to make a transcript and if the 
career employee contemplates an appeal to a court of law, the career 
employee may request and shall receive at no charge a transcript of 
the proceedings. A career employee may have the hearing transcribed 
by a court reporter at the career employee’s expense. 

(3) Board Hearing for Certain Disciplinary Suspensions, Demotions of 
Career School Administrators, and for Reductions in Force. — The following 
procedures shall apply for a board hearing under G.S. 115C-325(e)(2), G.S. 
115C-325(f2), and G.S. 115C-325(f)(2)a.: 

(1) The hearing shall be private. 
(2) The hearing shall be conducted in accordance with reasonable rules 

adopted by the State Board of Education to govern such hearings. 
(3) At the hearing, the career employee and the superintendent shall have 

the right to be present and to be heard, to be represented by counsel, and to present through witnesses any competent testimony relevant 
to the issue of whether grounds exist for a disciplinary suspension 
without pay under G.S. 115C-325(f)(2)a., a demotion of a career school administrator under G.S. 115C-325(f2), or whether the grounds for a dismissal or demotion due to a reduction in force is justified. 

(4) Rules of evidence shall not apply to a hearing under this subsection and the board may give probative effect to evidence that is of a kind commonly relied on by reasonably prudent persons in the conduct of serious affairs. 
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(5) At least eight days before the hearing, the superintendent shall provide to the career employee a list of witnesses the superintendent intends to present, a brief statement of the nature of the testimony of each witness, and a copy of any documentary evidence the superin- tendent intends to present. 
(6) At least six days before the hearing, 

the superintendent a list of witnesses the career employee intends to present, a brief statement of the nature of the testimony of each witness, and a copy of any documentary evidence the career employee 
intends to present. 

(7) No new evidence may be presented at the hearing except upon a 
finding by the board that the new evidence is critical to the matter at 
issue and the party making the request could not, with reasonable 
diligence, have discovered and produced the evidence according to the 
schedule provided in this subsection. 

(8) The board may subpoena and swear witnesses and may require them 
to give testimony and to produce records and documents relevant to 
the grounds for suspension without pay. 

(9) The board shall decide all procedural issues, including limiting cumu- 
lative evidence, necessary for a fair and efficient hearing. 

(10) The superintendent shall provide for making a transcript of the 
hearing. If the career employee contemplates an appeal of the board’s 
decision to a court of law, the career employee may request and shall 
receive at no charge a transcript of the proceedings. 

(k), (2) Repealed by Session Laws 1997, c. 221, s. 13(a). 
(m) Probationary Teacher. 

(1) The board of any local school administrative unit may not discharge a 
probationary teacher during the school year except for the reasons for 
and by the procedures by which a career employee may be dismissed 
as set forth in subsections (e), (f), (f1), and (h) to (j3) above. 

(2) The board, upon recommendation of the superintendent, may refuse to 
renew the contract of any probationary teacher or to reemploy any 
teacher who is not under contract for any cause it deems sufficient: 
Provided, however, that the cause may not be arbitrary, capricious, 
discriminatory or for personal or political reasons. — 

(n) Appeal. — Any career employee who has been dismissed or demoted 
under G.S. 115C-325(e)(2), or under G.S. 115C-32592), or who has been 
suspended without pay under G.S. 115C-325(a)(4a), or any school administra- 
tor whose contract is not renewed in accordance with G.S. 115C-287.1, or any 
probationary teacher whose contract is not renewed under G.S. 115C- 
325(m)(2) shall have the right to appeal from the decision of the board to the 
superior court for the superior court district or set of districts as defined in G.S. 
7A-41.1 in which the career employee is employed. This appeal shall be filed 
within a period of 30 days after notification of the decision of the board. The 
cost of preparing the transcript shall be determined under G.S. 115C-32592)(8) 
or G.S. 115C-325(j3)(10). A career employee who has been demoted or dis- 
missed, or a school administrator whose contract is not renewed, who has not 

requested a hearing before the board of education pursuant to this section shall 
not be entitled to judicial review of the board’s action. 

(o) Resignation; Nonrenewal of Contract. — A teacher, career or probation- 

ary, should not resign without the consent of the superintendent unless he has 

given at least 30 days“ notice. If the teacher does resign without giving at least 

30 days’ notice, the board may request that the State Board of Education 

revoke the teacher’s certificate for the remalne ef of thefechons year. A copy of 

laced in the teacher’s personne 

a eee whose contract will not be renewed for the next 

school year shall be notified of this fact by June 15< 

the career employee shall provide 
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(p) Section Applicable to Certain Institutions. — Notwithstanding any law 
or regulation to the contrary, this section shall apply to all persons employed 
in teaching and related educational classes in the schools and institutions of 
the Departments of Health and Human Services, Correction, or Juvenile 
Justice and Delinquency Prevention regardless of the age of the students. 

(p1) Procedure for Dismissal of School Administrators and Teachers Em- 
ployed in Low-Performing Residential Schools. ae 

(1) Notwithstanding any other provision of this section or any other law, 
this subdivision shall govern the dismissal by the Secretary of Health 
and Human Services of teachers, principals, assistant principals, 
directors, supervisors, and other certificated personnel assigned to a 
residential school that the State Board has identified as low-perform- 
ing and to which the State Board has assigned an assistance team 
under Part 3A of Article 3 of Chapter 143B of the General Statutes. 
The Secretary shall dismiss a teacher, principal, assistant principal, 
director, supervisor, or other certificated personnel when the Secre- 
tary receives two consecutive evaluations that include written find- 
ings and recommendations regarding that person’s inadequate per- 
formance from the assistance team. These findings and 
recommendations shall be substantial evidence of the inadequate 
performance of the teacher or school administrator. née 

The Secretary may dismiss a teacher, principal, assistant principal, 
director, supervisor, or other certificated personnel when: 
a. The Secretary determines that the school has failed to make 

satisfactory improvement after the State Board assigned an 
assistance team to that school under Part 3A of Article 3 of 
Chapter 143B of the General Statutes; and 

b. That assistance team makes the recommendation to dismiss the 
teacher, principal, assistant principal, director, supervisor, or 
other certificated personnel for one or more grounds established 
in G.S. 115C-325(e)(1) for dismissal or demotion of a career 
employee. 

Within 30 days of any dismissal under this subdivision, a teacher, 
principal, assistant principal, director, supervisor, or other certifi- 
cated personnel may request a hearing before a panel of three 
members designated by the Secretary. The Secretary shall adopt 
procedures to ensure that due process rights are afforded to persons 
recommended for dismissal under this subdivision. Decisions of the 
panel may be appealed on the record to the Secretary, with further right of judicial review under Chapter 150B of the General Statutes. (2) Notwithstanding any other provision of this section or any other law, this subdivision shall govern the dismissal by the Secretary of Health and Human Services of certificated staff members who have engaged in a remediation plan under G.S. 115C-105.38A(c) but who, after one retest, fail to meet the general knowledge standard set by the State Board. The failure to meet the general knowledge standard after one retest shall be substantial evidence of the inadequate performance of the certified staff member. 
Within 30 days of any dismissal under this subdivision, a certifi- cated staff member may request a hearing before a panel of three members designated by the Secretary of Health and Human Services. The Secretary shall adopt procedures to ensure that due process rights are afforded to certificated staff members recommended for dismissal under this subdivision. Decisions of the panel may be appealed on the record to the Secretary, with further right of judicial review under Chapter 150B of the General Statutes. 

408 



§115C-325 EDUCATION §115C-325 

(3) The Secretary of Health and Human Services or the superintendent of a residential school may terminate the contract of a school adminis- 
trator dismissed under this subsection. Nothing in this subsection 
shall prevent the Secretary from refusing to renew the contract of any 
person employed in a school identified as low-performing under Part 
3A of Article 3 of Chapter 143B of the General Statutes. 

(4) Neither party to a school administrator contract is entitled to damages 
under this subsection. 

(5) The Secretary of Health and Human Services shall have the right to 
subpoena witnesses and documents on behalf of any party to the 
proceedings under this subsection. 

(q) Procedure for Dismissal of School Administrators and Teachers Em- 
ployed in Low-Performing Schools. 

(1) Notwithstanding any other provision of this section or any other law, 
this subdivision governs the State Board’s dismissal of principals 
assigned to low-performing schools to which the Board has assigned 
an assistance team: 
a. The State Board through its designee may, at any time, recom- 

mend the dismissal of any principal who is assigned to a low- 
performing school to which an assistance team has been assigned. 
The State Board through its designee shall recommend the 
dismissal of any principal when the Board receives from the 
assistance team assigned to that principal’s school two consecu- 
tive evaluations that include written findings and recommenda- 

| tions regarding the principal’s inadequate performance. 
b. If the State Board through its designee recommends the dismissal 

of a principal under this subdivision, the principal shall be 
suspended with pay pending a hearing before a panel of three 
members of the State Board. The purpose of this hearing, which 
shall be held within 60 days after the principal is suspended, is to 
determine whether the principal shall be dismissed. 

c. The panel shall order the dismissal of the principal if it determines 
from available information, including the findings of the assis- 
tance team, that the low performance of the school is due to the 
principal’s inadequate performance. ay te re 

. The panel may order the dismissal of the principal if () it 
determines that the school has not made satisfactory improve- 
ment after the State Board assigned an assistance team to that 

school; and (ii) the assistance team makes the recommendation to 

dismiss the principal for one or more grounds established in G.S. 

115C-325(e)(1) for dismissal or demotion of a career employee. 
._ If the State Board or its designee recommends the dismissal of a 

principal before the assistance team assigned to the principal's 

school has evaluated that principal, the panel may order the 

dismissal of the principal if the panel determines from other 

available information that the low performance of the school is 

due to the principal’s inadequate performance. 

f. In all hearings under this subdivision, the burden of proof is on the 

principal to establish that the factors leading to the school’s low 

performance were not due to the principal’s inadequate perfor- 

mance. In all hearings under sub-subdivisien d. of this subdivi- 

sion, the burden of proof is on the State Board to establish that 

the school failed to make satisfactory improvement after an 

assistance team was assigned to the school and to establish one or 

more of the grounds established for dismissal or demotion of a 

career employee under G.S. 115C-325(e)(1). 

Qu 

@ 
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g. In all hearings under this subdivision, two consecutive evaluations 
that include written findings and recommendations regarding 
that person’s inadequate performance from the assistance team 
are substantial evidence of the inadequate performance of the 
principal. 

h. The State Board shall adopt procedures to ensure that due process 
rights are afforded to principals under this subdivision. Decisions 
of the panel may be appealed on the record to the State Board, 
with further right of judicial review under Chapter 150B of the 
General Statutes. 

(2) Notwithstanding any other provision of this section or any other law, 
this subdivision shall govern the State Board’s dismissal of teachers, 
assistant principals, directors, and supervisors assigned to schools 
that the State Board has identified as low-performing and to which 
the State Board has assigned an assistance team under Article 8B of 
this Chapter. The State Board shall dismiss a teacher, assistant 
principal, director, or supervisor when the State Board receives two 
consecutive evaluations that include written findings and recommen- 
dations regarding that person’s inadequate performance from the 
assistance team. These findings and recommendations shall be sub- 
stantial evidence of the inadequate performance of the teacher or 
school administrator. 

The State Board may dismiss a teacher, assistant principal, direc- 
tor, or supervisor when: 
a. The State Board determines that the school has failed to make 

satisfactory improvement after the State Board assigned an 
assistance team to that school under G.S. 115C-105.38; and 

b. That assistance team makes the recommendation to dismiss the 
teacher, assistant principal, director, or supervisor for one or 
more grounds established in G.S. 115C-325(e)(1) for dismissal or 
demotion of a career teacher. 

A teacher, assistant principal, director, or supervisor may request a 
hearing before a panel of three members of the State Board within 30 
days of any dismissal under this subdivision. The State Board shall 
adopt procedures to ensure that due process rights are afforded to 
persons recommended for dismissal under this subdivision. Decisions 
of the panel may be appealed on the record to the State Board, with 
further right of judicial review under Chapter 150B of the General 
Statutes. 

(2a) Notwithstanding any other provision of this section or any other law, 
this subdivision shall govern the State Board’s dismissal of certified 
staff members who have engaged in a remediation plan under G.S. 
115C-105.38A(a) but who, after one retest, fail to meet the general 
knowledge standard set by the State Board. The failure to meet the 
general knowledge standard after one retest shall be substantial 
evidence of the inadequate performance of the certified staff member. 
A certified staff member may request a hearing before a panel of 

three members of the State Board within 30 days of any dismissal 
under this subdivision. The State Board shall adopt procedures to 
ensure that due process rights are afforded to certified staff members 
recommended for dismissal under this subdivision. Decisions of the 
panel may be appealed on the record to the State Board, with further right of judicial review under Chapter 150B of the General Statutes. (3) The State Board of Education or a local board may terminate the contract of a school administrator dismissed under this subsection. Nothing in this subsection shall prevent a local board from refusing to 
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renew the contract of 
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any person employed in a school identified as low-performing under G.S. 115C-105.37 
(4) Neither party to a school administrator contract is entitled to damages under this subsection. 
(5) The State Board shall have the rj ght to subpoena witnesses and 

documents on behalf of any party to the proceedin 
subsection. (1955, c. 664; 1967, ¢. 293, Sagls 197 Loci Euan ae 1973, c. 315, s. 1; c. 782, ss. 1-30; 1979, c. 864, s. 2; 1981, c. 423, s. 1; 
c. 538, ss. 1-3; c. 731, s. 1; ¢. 1127, ss. 39, 40; 1981 (Reg. Sess., 1982), 
c. 1282, s. 30; 1983, c. 770, ss. 1-15; 1983 (Reg. Sess., 1984), c. 1034, s. 
34; 1985, c. 791, s. 5(a), (b); 1985 (Reg. Sess., 1986), c. 1014, s. 60(a); 
1987, c. 395, s. 2; c. 540, c. O71, s. 3; 1987 (Reg. Sess., 1988), c. 1037, 
s. 109; 1991 (Reg. Sess., 1992), c. 942, s. 1; ¢. 1038, s. 14; 1993, c. 169, 
s. 1; c. 210, ss. 1-3; 1993 (Reg. Sess., 1994), c. 677, ss. 10, 16(a); 1995, 
c. 369, s. 2; 1995 (Reg. Sess., 1996), c. 716, s. 8; 1997-221, ss. 11(a), 
13(a); 1997-443, s. 11A.118(a); 1998-5, s. 2; 1998-59, s. 3; 1998-131, s. 
6; 1998-202, s. 4(0); 1998-212, s. 28.24(c); 1998-217, s. 67.1(a); 1999- 
96, ss. 1-5; 1999-456, s. 34; 2000-67, s. 8.24(b); 2000-137, s. 4(r); 
2000-140, ss. 23, 24.) 

Editor’s Note. — Subdivision (a)(5b) was 
originally assigned the designation of subdivi- 
sion (a)(5a) by the Revisor of Statutes, the 
number in Session Laws 1997-221, s. 13(a), 
having been subdivision (a)(7). Session Laws 
1998-212, § 28.24(c), added the present subdi- 
vision (a)(5a), and redesignated former subdi- 
vision (a)(5a) as subdivision (a)(5b). 

Session Laws 2000-67, s. 1.1, provides: “This 
act shall be known as “The Current Operations 
and Capital Improvements Appropriations Act 
of 2000’.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Effect of Amendments. — 
Session Laws 2000-67, s. 8.24(b), effective 

July 1, 2000, substituted “at least 12 months 
immediately preceding the effective date of 
reemployment” for “at least 12 months” in sub- 
division (a)(5a). 

Session Laws 2000-137, s.4(r), effective July 
20, 2000, substituted “Departments of Health 
and Human Services, Correction, or Juvenile 
Justice and Delinquency Prevention” for “De- 
partments of Health and Human Services and 
Correction or the Office of Juvenile Justice” in 
subsection (p). 

Session Laws 2000-140, ss. 23, 24, effective 
July 21, 2000, deleted “or any school adminis- 
trator whose contract is not renewed in accor- 

dance with G.S. 115C-287.1” following “in ac- 
cordance with G.S. 115C-287.1” in subsection 
(n), and deleted a second paragraph in subdivi- 
sion (q)(1)b which repeated language found in 
the first paragraph and had been inadvertently 
retained when the section was amended by 
Session Laws 1998-59, s. 3. 

CASE NOTES 

I. In General. 

I. IN GENERAL. 

Applied in Madey v. Duke Univ., 1999 U.S. 

Dist. LEXIS 21379, — F. Supp. 2d — (M.D.N.C. 

December 1, 1999). 

OPINIONS OF ATTORNEY GENERAL 

Career Status of School Psychologists 

And Speech Pathologists. — Neither Section 

110 of the 1990 Current Appropriations Act, 

1989 N.C. Sess. Laws ch. 1066 nor Section 

28.14(d) of the 1996 Current Appropriations 

Act, 1996 N.C. Sess Laws ch. 18 (1996 Second 

Extra Session) had the effect, or were intended 
by the General Assembly to have the effect, of 
making either school psychologists or speech 
pathologists ineligible for career status. See 
opinion of Attorney General to Mr. Jim Deni, 
Vice-Chair Watauga County Board of Educa- 
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tion, 1997 N.C.A.G. 53 (8/21/97). 
Evidentiary Scope of A School Board 

Hearing. — If a career employee chooses to 
bypass the case manager hearing, the record 
before the board in a hearing pursuant to 
subdivision (j2)(3) of this section must include 
the superintendent’s recommendation and 
grounds for the recommendation as defined in 
subdivision (h)(2) of this section, documentary 
evidence submitted by the superintendent and 

2000 INTERIM SUPPLEMENT §115C-404 

the employee, the parties’ briefs on the law and 
evidence in the record, and oral arguments. The 
career employee waives his right to present 
nondocumentary evidence unless the board ex- 
ercises its discretion under G.S. § 115C-45 to 
subpoena additional evidence or testimony that 
might aid in its decision. See opinion of Attor- 
ney General to Mr. L. P. Hornthal, Jr. Hornthal, 
Riley, Ellis & Maland, LLP, 1997 N.C.A.G. 69 
(12/5/97). 

SUBCHAPTER VI. STUDENTS. 

ARTICLE 26. 

Attendance. 

Part 1. Compulsory Attendance. 

§ 115C-378. Children required to attend. 

OPINIONS OF ATTORNEY GENERAL 

Notice of Intent Not Required. — The 
North Carolina Division of Non-Public Educa- 
tion is not required to accept a notice of intent 
to operate a home school, and the school is not 
required to file such notice, where the home 

school does not enroll any children of compul- 
sory school attendance age. See opinion of At- 
torney General to The Honorable J. Russell 
Capps N.C. House of Representatives, 1997 
N.C.A.G. 54 (8/25/97). 

ARTICLE 29. 

Protective Provisions and Maintenance of Student Records. 

§ 115C-400. School personnel to report child abuse. 

OPINIONS OF ATTORNEY GENERAL 

Person Reporting Must Be Person Sus- 
pecting Child Abuse. — This section requires 
the person who has cause to suspect child abuse 
to be the person to report to Director of Social 
Services of the county. However, the statute 
does not prohibit that person from making an 
additional report of the suspected abuse to a 
designated person in the school system. See 
opinion of Attorney General to Mr. Ernest H. 
Morton, Jr. Morton, Grigg & Phillips, LLP, 1997 
N.C.A.G. 62 (10/14/97). 

Section 7A-543 (see now § 7B-301) and 
this section did not prohibit 19 schools in 
the same county school system from hav- 
ing the same contact person to receive and 
report cases of suspected child abuse. See opin- 
ion of Attorney General to Mr. Ernest H. 
Morton, Jr. Morton, Grigg & Phillips, LLP, 1997 
N.C.A.G. 62 (10/14/97). 

§ 115C-404. Use of juvenile court information. 
(a) Written notifications received in accordance with G.S. 7B-3101 and information gained from examination of juvenile records in accordance with G.S. 7B-3100 are confidential records, are not public records as defined under G.S. 132-1, and shall not be made part of the student’s official record under 
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G.S. 115C-402. ate Bene Gist a tae tip tely upon receipt, the principal shall maintain these 
, locked record storage that is separate fr h ; 

other school records. The principal shall shred. b ei he a 
Bocumen's, Eecetyed in accordance with G.S. 7 B-3100 to Distal the ohandeee 
lality of the information when the principal receives notificati 
dismissed the petition under G.S. 7B- ye te rea pa Bae coun 
over the student to superior court rea a 82900, Shae ea aay ee 
student’s petition for expunction of the records. The ee val hall a “i 
burn, or otherwise destroy all information gained from ep iim : if; : nil , 
records in accordance with G.S. 7B-3100 when the principal ae, that prs 
school no longer needs the information to protect the safet of or to impr z ie 
educational opportunities for the student or others In no case Hele the 
Dae make i copy of these documents. aah i 

ocuments received under this section shall 
safety of or to improve the education Saabs Bua eaetiog he sn at te GHEE, 
Information gained in accordance with G.S. 7B-3100 shall not be the sole basis 
for a decision to suspend or expel a student. Upon receipt of each document, the 
principal shall share the document with those individuals who have (i) direct 
guidance, teaching, or supervisory responsibility for the student, and (ii) a 
specific need to know in order to protect the safety of the student or others 
Those individuals shall indicate in writing that they have read the document 
and that they agree to maintain its confidentiality. Failure to maintain the 
confidentiality of these documents as required by this section is grounds for the 
dismissal of an employee who is not a career employee and is grounds for 
2 ay is employee who is a career employee, in accordance with G.S. 

- e)(1)i. 
(c) If the student graduates, withdraws from school, is suspended for the 

remainder of the school year, is expelled, or transfers to another school, the 
principal shall return all documents not destroyed in accordance with subsec- 
tion (a) of this section to the juvenile court counselor and, if applicable, shall 

provide the counselor with the name and address of the school to which the 

Se ORS (1997-443, s. 8.29(f); 1998-202, ss. 8, 13(cc); 1998-217, 

s. 12; -140, s. 25. 

Effect of Amendments. — Session Laws 1998-202, ss. 8 and 13 (cc) and by 

Session Laws 2000-140, s. 25, effective July Session Laws 1998-17, s. 12, each of which 

21, 2000, deleted residual language at the end amendments had failed to incorporate the 

of subsection (a) that had been inadvertently _ other. 

retained when the section was amended by 

SUBCHAPTER VII. FISCAL AFFAIRS. 

ARTICLE 31. 

The School Budget and Fiscal Control Act. 

Part 2. Budget. 

§ 115C-426. Uniform budget format. 

CASE NOTES 

organizational and financial structure of the 
i 1 Board From Suit for 

Silene dcodgil Wein local school boards under both case and statu- 
Monetary Relief. — Using an analysis of the 
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tory law, the court determined that defendant 
board was an arm of the state for purposes of a 
suit seeking FLSA damages, and as such, it was 
entitled to sovereign immunity from a suit for 

2000 INTERIM SUPPLEMENT §115C-457.2 

monetary relief. Cash v. Granville County Bd. 
of Educ., — F. Supp. 2d —, 2000 U.S. Dist. 
LEXIS 4852 (E.D.N.C. March 8, 2000). 

Part 3. Fiscal Control. 

§ 115C-435. School finance officer. 

OPINIONS OF ATTORNEY GENERAL 

Dismissal Authority. — A superintendent 
of schools has the authority to dismiss a school 
finance officer without the approval of the 

board of education. See opinion of Attorney 
General to Grady L. Hunt Locklear, Jacobs & 
Hunt, 1998 N.C.A.G. 45 (10/29/98). 

ARTICLE 31A. 

Civil Penalty and Forfeiture Fund. 

§ 115C-457.1. Creation of Fund; administration. 

(a) There is created the Civil Penalty and Forfeiture Fund. The Fund shall 
consist of the clear proceeds of all civil penalties and civil forfeitures that are 
collected by a State agency and are payable to the County School Fund 
pursuant to Article [X, Section 7 of the Constitution. 

(b) The Fund shall be administered by the Office of State Budget, Planning, 
and Management. The Fund and all interest accruing to the Fund shall be 
faithfully used exclusively for maintaining free public schools. (1997-443, s. 
8.20; 2000-140, s. 93.1(a).) 

Effect of Amendments. — Session Laws 
2000-140, s. 93.1, effective July 1, 2000, substi- 
tuted “Office of State Budget, Planning, and 

Management” for “Office of State Budget and 
Management” in subsection (b). 

OPINIONS OF ATTORNEY GENERAL 

Disposition of Proceeds of Environmen- 
tal Civil Penalties. — The clear proceeds of 
environmental civil penalties controlled by Ar- 
ticle IX, Section 7 which were collected from 
offending local school administrative units be- 
fore September 1, 1997, may not be returned to 
the offending local units but rather should be 
deposited into the General Fund. The clear 
proceeds of environmental civil penalties con- 
trolled by Article IX, Section 7 which are col- 
lected from offending local school administra- 
tive units on or after September 1, 1997, may 

not be returned to the offending local units. 
However, in compliance with this section, these 
funds should be remitted to the Civil Penalty 
and Forfeiture Fund, transferred to the State 
School Technology Fund and allocated to all 
eligible local school administrative units, ex- 
cept the offending unit, on the basis of average 
daily membership. See opinion of Attorney 
General to Richard Whisnant, General Counsel 
Department of Environment, Health & Natural 
Resources, 1997 N.C.A.G. 65 (11/4/97). 

§ 115C-457.2. Remittance of moneys to the Fund. 
The clear proceeds of all civil penalties and civil forfeitures that are collected 

by a State agency and are payable to the County School Fund pursuant to 
Article IX, Section 7 of the Constitution shall be remitted to the Office of State 
Budget, Planning, and Management by the officer having custody of the funds 
within 10 days after the close of the calendar month in which the revenues 
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were received or collected. Notwithstanding any oth 
civil penalties or civil forfeitures within tHe Memning ofA ace oe Cen 7 of 
the Constitution shall be deposited in the Civil Penalty and Forfeiture Fund. 
The clear proceeds of such funds include the full amount of all such penalties 
and forfeitures collected under authority conferred by the State, diminished 
only by the actual costs of collection, not to exceed t 
amount collected. (1997-443, s. 8.20; BOWED ne ORE LAM Sel 

Effect of Amendments. — Session Laws 
2000-140, s. 93.1, effective July 1, 2000, substi- 
tuted “Office of State Budget, Planning, and 

Management” for “Office of State Budget and 
Management.” 

§ 115C-457.3. Transfer of funds to the State School Tech- 
nology Fund. 

The Office of State Budget, Planning, and Management shall transfer funds 
accruing to the Civil Penalty and Forfeiture Fund to the State School 
Technology Fund. These funds shall be allocated to local school administrative 
Bie a ee basis of average daily membership. (1997-448, s. 8.20; 2000-140, 
s. 93.1(a). 

Effect of Amendments. — Session Laws Management” for “Office of State Budget and 
2000-140, s. 93.1, effective July 1, 2000, substi- Management.” 
tuted “Office of State Budget, Planning, and 

ARTICLE 32B. 

Computer Loan Revolving Fund. 

§§ 115C-472.6 through 115C-472.9: Reserved for future codification 

purposes. 

ARTICLE 32C. 

Fund for the Reduction of Class Size in Public Schools. 

§ 115C-472.10. Establishment of the Fund for the Reduc- 

tion of Class Size in Public Schools. 

a) There is established under the control and direction of the State Board 

of stateation the Fund for the Reduction of Class Size in Public Schools. This 

fund shall be a nonreverting special revenue fund consisting of moneys 

credited to it under G.S. 20-81.12(b12) from the sale of special registration 

he public schools. 
} 

PitL) The State Slee of Education shall allocate funds in the Fund for the 

Reduction of Class Size in Public Schools to local school administrative units to 

reduce class size in public schools. (2000-159, s. 8.) 

Editor’s Note. — Session Laws 2000-159, s. 

11, made this Article effective August 2, 2000. 
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ARTICLE 34B. 

Qualified Zone Academy Bonds. 

§ 115C-489.5. Qualified zone academy bonds; findings. 

The General Assembly finds: 
(1) Section 226 of the Taxpayer Relief Act of 1997, as codified at 26 U.S.C. 

§ 1397E, provides funds for school improvements through taxable 
qualified zone academy bonds. Ninety-five percent (95%) or more of 
the proceeds of a qualified zone academy bond issue must be used for 
a qualified purpose with respect to a qualified zone academy estab- 
lished by an eligible local education agency. 

(2) Partnerships between private entities and local schools are promoted 
through the use of qualified zone academy bonds. Issuers must certify 
that they have received written commitments from one or more 
private entities to make qualified contributions valued at ten percent 
(10%) of the proceeds of the issue. 

(3) Eligible taxpayers may receive federal tax credits for holding the 
qualified zone academy bonds. It is intended that the qualified zone 
academy bonds be sold at par value so that the tax credits received are 
instead of interest that otherwise would have been paid on the bonds. 
Therefore, issuers of qualified zone academy bonds are obligated to 
repay the principal amount of the qualified zone academy bonds but 
need not make interest payments. 

(4) Applicable federal law hmits the amount of qualified zone academy 
bonds that may be issued in North Carolina in a calendar year. 
(2000-69, s. 1.) 

Editor’s Note. — Session Laws 2000-69, s. 
6, made this Article effective June 30, 2000. 

Subdivisions (1) through (4) were enacted as 
(a) through (d) and have been redesignated at 

the direction of the Revisor of Statutes. 
Session Laws 2000-69, s. 4, in part, provides: 
“Interpretation of Act. 
“(a) Additional Method. This act provides an 

additional and alternative method for the doing 
of the things it authorizes and is as supplemen- 
tal and additional to powers conferred by other 
laws. Except as otherwise expressly provided, it 
does not derogate any powers now existing. 

“(b) Statutory References. References in this 
act to specific sections or Chapters of the Gen- 
eral Statutes are intended to be references to 
those sections or Chapters as they may be 
amended from time to time by the General 
Assembly. 

“(c) Liberal Construction. This act, being nec- 
essary for the health and welfare of the people 
of the State, shall be liberally construed to 
effect its purposes.” 

Session Laws 2000-69, s. 4(d) contains a 
severability clause. 

§ 115C-489.6. Administration; consultation; issuance of 
bonds. 

(a) State Board of Education to Administer Program. — The State Board of 
Education is designated the State education agency responsible for adminis- 
tering the qualified zone academy bond program in North Carolina for the 
purposes of 26 U.S.C. § 1397E. The State Board of Education shall perform all 
activities required to implement and carry out the qualified zone activity bond 
program in North Carolina. Those activities include: 

(1) Defining those areas and schools that are eligible under federal law to participate in the qualified zone academy bond program in North 
Carolina. 

(2) Designing an application process under which proposals may be solicited from qualified zone academies. 
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(3) Determining the eligibili < icalt f qualified ma ahapattle ay ty of an applicant to be a participating 

warding the State’s allocation of total funds among selected appli- cants and establishing conditions upon the usage of the Aibeasatose 
These conditions must include: 
a. Requiring that the bond proceeds be used only for rehabilitating or 

repairing the public school facility in which the qualified zone 
academy is located, which may include (i) wiring and other 
infrastructure improvements related to providing technology and 
(ii) equipment related to the rehabilitation or repair, but not 
personal computers or similar technology equipment. 

b. Conditions designed to assure that the allocation is used in a 
timely manner. 

(5) Confirming that the terms of any qualified zone academy bonds issued 
in accordance with this program are consistent with the terms of the 
federal program. 

(b) Assistance. — The Department of Public Instruction shall provide the 
State Board of Education any support it requires in carrying out this section. 

(c) Consultation. — In reviewing applications and awarding allocations, the 
State Board of Education shall consult with the Local Government Commis- 
sion to determine whether a prospective issuer of qualified zone academy 
bonds is able to issue or incur marketable obligations. 

(d) Issuance of Bonds. — Any bonds designated as qualified zone academy 
bonds may be issued pursuant to the applicable provisions of and in compli- 
ance with the Local Government Bond Act, Article 4 of Chapter 159 of the 
General Statutes, or pursuant to the applicable provisions of and in compliance 
with G.S. 160A-20, to the extent authorized by G.S. 153A-158.1. As provided in 
G.S. 159-123(b), bonds designated as qualified zone academy bonds to be 
issued pursuant to the Local Government Bond Act may be sold by the Local 
Government Commission at private sale. (2000-69, s. 1.) 

SUBCHAPTER IX. PROPERTY. 

ARTICLE 37. 

School Sites and Property. 

§ 115C-518. Disposition of school property; easements and 

rights-of-way. 

Local Modification. — Asheville-Buncombe For additional local modifications to this sec- 

Technical Community College: 2000-99, s. 1. tion, see the main volume. 

ARTICLE 38A. 

Public School Building Capital Fund. 

§ 115C-546.1. Creation of Fund; administration. 

ted the Public School Building Capital Fund. The Fund 

shel be oe bawieaat county governments in meeting their public school 

building capital needs and their equipment needs under their local school 

technology plans. ef ‘ 

h calendar quarter, the Secretary of Revenue shall remi 

to sik penn ten) tae for credit to the Public Scho
ol Building Capital Fund an 
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§ 115C-546.1(b) is set out twice. See notes. 

amount equal to two thirty-firsts (%1) of the net collections received during the 
previous quarter by the Department of Revenue under G.S. 105-130.3 minus 
two million five hundred thousand dollars ($2,500,000). All funds deposited in 
the Public School Building Capital Fund shall be invested as provided in G.S. 
147-69.2 and G.S. 147-69.3. ; 

(b) (See notes) Each calendar quarter, the Secretary of Revenue shall remit 
to the State Treasurer for credit to the Public School Building Capital Fund an 
amount equal to the applicable fraction provided in the table below of the net 
collections received during the previous quarter by the Department of Revenue 
under G.S. 105-130.3 minus two million five hundred thousand dollars 
($2,500,000). All funds deposited in the Public School Building Capital Fund 
shall be invested as provided in G.S. 147-69.2 and G.S. 147-69.3. 

Perio Fraction 
10/1/97 to 9/30/98 One-fifteenth (1/15) 
10/1/98 to 9/30/99 Two twenty-ninths (2/29) 
10/1/99 to 9/30/00 One-fourteenth (1/14) 
After 9/30/00 Five sixty-ninths (5/69) 

(c) The Fund shall be administered by the Office of State Budget, Planning, 
and Management. (1987, c. 622, s. 12; c. 813, s. 20; 1989 (Reg. Sess., 1990), c. 
1066, s. 28(b); 1991, c. 689, s. 260; 1995 (Reg. Sess., 1996), c. 631, s. 15; 1996, 
2nd Ex. Sess. c. 13, s. 2.2; 1997-221, s. 26; 2000-140, s. 93.1(a).) 

Editor’s Note. — For the contingent effec- 
tive date of subsection (b), see the main volume. 

Effect of Amendments. — Session Laws 
2000-140, s. 93.1, effective July 1, 2000, substi- 

SUBCHAPTER X. PRIVATE AND PROPRIETARY SCHOOLS. 

tuted “Office of State Budget, Planning, and 
Management” for “Office of State Budget and 
Management” in subsection (c). 

ARTICLE 39, 

Nonpublic Schools. 

Part 3. Home Schools. 

§ 115C-564. Qualifications and requirements. 

CASE NOTES 

Court Considered Home Schooling in 
Addressing Child’s Best Interests for Cus- 
tody Purposes. — The trial court did not err 
by looking at the child’s home schooling situa- 
tion in addressing his best interests and conse- 
quently changing custody in favor of his father 
where the boy’s Tourette’s syndrome, and the 

resulting motor and verbal tics, required spe- 
cialized attention that was not being addressed 
by defendant/mother’s home schooling, but was 
being addressed by the public schools where the 
father lived. Metz v. Metz, — N.C. App. —, 530 
S.E.2d 79, 2000 N.C. App. LEXIS 621 (2000). 

OPINIONS OF ATTORNEY GENERAL 

Notice of Intent Not Required. — The 
North Carolina Division of Non-Public Educa- 
tion is not required to accept a notice of intent 

to operate a home school, and the school is not 
required to file such notice, where the home 
school does not enroll any children of compul- 
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sory school attendance age. See opinion of At- Capps N.C. House of R tati 1997 
torney General to The Honorable J. Russell N.CAG. 54 (8/25/97), bistalacdi ay 
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Chapter 115D. 

Community Colleges. 

Article 1. Article 3. 

General Provisions for State Financial Support. 
Administration. 

Sec. 
Sec. 115D-31. State financial support of institu- 
115D-1. Statement of purpose. 

Wine oes tions. 
115D-5. Administration of institutions by 

State Board of Community Col- 115D-31.3. Performance budgeting. 
leges; personnel exempt from 115D-39. Student tuition and fees. 

State Personnel Act; extension 
courses; tuition waiver; in-plant Article 4A. 
training; contracting, etc., for es- ; : ; 
tablishment and operation of ex- Budgeting, Accounting, and Fiscal 
tension units of the community Management. 
college system; use of existing 
public school facilities. 115D-58.5. Accounting system. 

ARTICLE 1. 

General Provisions for State Administration. 

§ 115D-1. Statement of purpose. 

The purposes of this Chapter are to provide for the establishment, organi- 
zation, and administration of a system of educational institutions throughout 
the State offering courses of instruction in one or more of the general areas of 
two-year college parallel, technical, vocational, and adult education programs, 
to serve as a legislative charter for such institutions, and to authorize the 
levying of local taxes and the issuing of local bonds for the support thereof. The 
major purpose of each and every institution operating under the provisions of 
this Chapter shall be and shall continue to be the offering of vocational and 
technical education and training, and of basic, high school level, academic 
education needed in order to profit from vocational and technical education, for 
students who are high school graduates or who are beyond the compulsory age 
limit of the public school system and who have left the public schools, provided, 
juveniles of any age committed to the Department of Juvenile Justice and 
Delinquency Prevention by a court of competent jurisdiction may, if approved 
by the director of the training school to which they are assigned, take courses 
offered by institutions of the system if they are otherwise qualified for 
admission. (1963, c. 448, s. 23: 1969, c. 562, s. 1; 1979, c. 462, s. 2; 1985, c. 479, 
s. 68; 1997-443, s. 11A.118(a); 1998-202, s. 4(p); 2000-137, s. 4(s).) 

Effect of Amendments. — Justice and Delinquency Prevention” for “Office 
Session Laws 2000-137, s. 4(s), effective July of Juvenile Justice.” 

20, 2000, substituted “Department of Juvenile 
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§ 115D-5. Administration of institutions by State Board of Community Colleges; personnel exempt fr om State Personnel Act; extension conitaeen tuition waiver; in-plant training; contracting, etc., for establishment and operation of extension 
units of the community college system; use of existing public school facilities. 

(a) The State Board of Community Col] 
policies, regulations and standards ennrernsis theeete bia ane el oscaeee tion, and operation of institutions as the State Board may deem ‘necessary to insure the quality of educational programs, to promote the systematic meeting of educational needs of the State, and to provide for the equitable distribution of State and federal funds to the several institutions. 

The State Board of Community Colleges shall establish standards and scales for salaries and allotments paid from funds administered by the State Board and all employees of the institutions shall be exempt from the provisions of the 
State Personnel Act. The State Board shall have authority with respect to 
individual institutions: to approve sites, buildings, building plans, budgets; to 
approve the selection of the chief administrative officer; to establish and 
administer standards for professional personnel, curricula, admissions, and 
graduation; to regulate the awarding of degrees, diplomas, and certificates: to 
establish and regulate student tuition and fees within policies for tuition and 
fees established by the General Assembly; and to establish and regulate 
financial accounting procedures. 

The State Board of Community Colleges shall require all community colleges 
to meet the faculty credential requirements of the Southern Association of 
Colleges and Schools for all community college programs. 

(al) Notwithstanding G.S. 66-58(c)(3) or any other provisions of law, the 
State Board of Community Colleges may adopt rules governing the expendi- 
ture of funds derived from bookstore sales by community colleges. These 
expenditures shall be consistent with the mission and purpose of the Commu- 
nity College System. Profits may be used in the support and enhancement of 
the bookstores, for student aid or scholarships, for expenditures of direct 
benefit to students, and for other similar expenditures authorized by the board 
of trustees, subject to rules adopted by the State Board. These funds shall not 
be used to supplement salaries of any personnel. 

(a2) The State Board of Community Colleges shall comply with the provi- 
sions of G.S. 116-11(10a) to plan and implement an exchange of information 
between the public schools and the institutions of higher education in the 
State. 

(a3) The State Board of Community Colleges shall adopt the following rules 
to assist community colleges in their administration of procedures necessary to 
implement G.S. 20-11 and G.S. 20-13.2: ! 

(1) To establish the procedures a person who is or was enrolled in a 
community college must follow and the requirements that person 
must meet to obtain a driving eligibility certificate. " 

(2) To require the person who is required under G.S. 20-11(n) to sign the 

driving eligibility certificate to provide the certificate if he or she 

determines that one of the following requirements 1s met: 
a. The person seeking the certificate is eligible for the certificate 

under G.S. 20-11(n)(1) and is not subject to G.S. 20-11(n1). 
b. The person seeking the certificate is eligible for the certificate 

under G.S. 20-11(n)(1) and G.S. 20-11(n1). 
(3) To provide for an appeal through the grievance procedures established 

by the board of trustees of each community college by a person who is 

denied a driving eligibility certificate. 
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(4) To define exemplary student behavior and to define what constitutes 
the successful completion of a drug or alcohol treatment counseling 

program. a por 
The State Board also shall develop policies as to when it is 

appropriate to notify the Division of Motor Vehicles that a person who 
is or was enrolled in a community college no longer meets the 

requirements for a driving eligibility certificate. The State Board also 
shall adopt guidelines to assist the presidents of community colleges 

in their designation of representatives to sign driving eligibility 

certificates. ’ deel 
The State Board shall develop a form for the appropriate individu- 

als to provide their written, irrevocable consent for a community 
college to disclose to the Division of Motor Vehicles that the student no 
longer meets the conditions for a driving eligibility certificate under 
G.S. 20-11(n)(1) or G.S. 20-11(n1), if applicable, in the event that this 
disclosure is necessary to comply with G.S. 20-11 or G.S. 20-13.2. 
Other than identifying under which statutory subsection the student 
is no longer eligible, no other details or information concerning the 
student’s school record shall be released pursuant to this consent. 

(b) In order to make instruction as accessible as possible to all citizens, the 
teaching of curricular courses and of noncurricular extension courses at 
convenient locations away from institution campuses as well as on campuses is 
authorized and shall be encouraged. A pro rata portion of the established 
regular tuition rate charged a full-time student shall be charged a part-time 
student taking any curriculum course. In lieu of any tuition charge, the State 
Board of Community Colleges shall establish a uniform registration fee, or a 
schedule of uniform registration fees, to be charged students enrolling in 
extension courses for which instruction is financed primarily from State funds; 
provided, however, that the State Board of Community Colleges may provide 
by general and uniform regulations for waiver of tuition and registration fees 
for persons not enrolled in elementary or secondary schools taking courses 
leading to a high school diploma or equivalent certificate, for training courses 
for volunteer firemen, local fire department personnel, volunteer rescue and 
lifesaving department personnel, local rescue and lifesaving department 
personnel, Radio Emergency Associated Citizens Team (REACT) members 
when the REACT team is under contract to a county as an emergency response 
agency, local law-enforcement officers, patients in State alcoholic rehabilita- 
tion centers, all full-time custodial employees of the Department of Correction, 
employees of the Department’s Division of Adult Probation and Parole and 
employees of the Department of Juvenile Justice and Delinquency Prevention 
required to be certified under Chapter 17C of the General Statutes and the 
rules of the Criminal Justice and Training Standards Commission, trainees 
enrolled in courses conducted under the New and Expanding Industry Pro- 
gram, clients of sheltered workshops, clients of adult developmental activity 
programs, students in Health and Human Services Development Programs, 
juveniles of any age committed to the Department of Juvenile Justice and 
Delinquency Prevention by a court of competent jurisdiction, prison inmates, 
and members of the North Carolina State Defense Militia as defined in G.S. 
127A-5 and as administered under Article 5 of Chapter 127A of the General 
Statutes. Provided further, tuition shall be waived for senior citizens attending 
institutions operating under this Chapter as set forth in Chapter 115B of the 
General Statutes, Tuition Waiver for Senior Citizens. Provided further, tuition 
shall also be waived for all courses taken by high school students at community 
colleges in accordance with G.S. 115D-20(4) and this section. 

(c) No course of instruction shall be offered by any community college at 
State expense or partial State expense to any captive or co-opted group of 
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students, as defined by the State Board 
approval of the State Board of CountehinitPdeuetee reg myths State 
Board of Community Colleges shall be presumed to constitute approval of both 
the course and the group served by that institution. The State Board of ey Colleges may delegate to the President the power to make an initial approval, with final approval to be made by the State Board of 
Community Colleges. A course taught without such approval will not yield any Suita equivalent students, as defined by the State Board of Community olleges. 

(cl) Community colleges shall report full-time equivalent (FTE) student 
hours for correction education programs on the basis of contact hours rather than student membership hours. No community college shall operate a 
multi-entry/multi-exit class or program in a prison facility, except for a literacy 
class or program. 

The State Board shall work with the Department of Correction on offering 
classes and programs that match the average length of stay of an inmate in a 
prison facility. 

(d) Community colleges shall assist in the preemployment and in-service 
training of employees in industry, business, agriculture, health occupation and 
governmental agencies. Such training shall include instruction on worker 
safety and health standards and practices applicable to the field of employ- 
ment. The State Board of Community Colleges shall make appropriate 
regulations including the establishment of maximum hours of instruction 
which may be offered at State expense in each in-plant training program. No 
instructor or other employee of a community college shall engage in the normal 
management, supervisory and operational functions of the establishment in 
which the instruction is offered during the hours in which the instructor or 
other employee is employed for instructional or educational purposes. 

(e) Repealed by Session Laws 1999-84, s. 3, effective May 21, 1999. 
(f) Acommunity college may not offer a new program without the approval 

of the State Board of Community Colleges except that approval shall not be 
required if the tuition for the program will fully cover the cost of the program. 
If at any time tuition fails to fully cover the cost of a program that falls under 
the exception, the program shall be discontinued unless approved by the State 
Board of Community Colleges. If a proposed new program would serve more 
than one community college, the State Board of Community Colleges shall 
perform a feasibility study prior to acting on the proposal. 

The State Board of Community Colleges shall report on an annual basis to 

the Governor, Lieutenant Governor, the Speaker of the House of Representa- 

tives, the Joint Legislative Commission on Governmental Operations, and the 

Advisory Budget Commission on all new programs it approved during the year. 

The report shall include the specific reasons for which each program was 

ay aca appropriated to the Community Colleges System Office as Sher 

ating expenses for allocation to the institutions comprising the North Carolina 

Community College System shall not be used to support recreation extension 

courses. The financing of these courses by any institution shall be on a 

self-supporting basis, and membership hours produced from these ssicael ole 

shall not be counted when Soe aie seein ee PIA Hoh students (FTE) for 
i b rmulas at the State level. ain 

Sr rac Gen ovetamunity college offers real estate pa tata eae Here 

courses pursuant to G.S. 93A-4A, the courses shall be offered on a self- 

ee or estate Board of Community Colleges shall ae a ie i ey 

Legislative Education Oversight Committee on March 1 and October : Ay 

year on expenditures for the New and Expanding Industry Program each fisca 
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year. The report shall include, for each company or individual that receives 
funds for New and Expanding Industry: PG” 

(1) The total amount of funds received by the company or individual; 
(2) The amount of funds per trainee received by the company or individ- 

ual; . 
(3) The amount of funds received per trainee by the community college 

training the trainee; 
(4) The number of trainees trained by company and by community college; 

and 
(5) The number of years the companies or individuals have been funded. 

(j) The State Board of Community Colleges shall use its Board Reserve 
Fund for feasibility studies, pilot projects, start-up of new programs, and 
innovative ideas. The State Board shall report to the Joint Legislative 
Education Oversight Committee on expenditures from the State Board Re- 
serve Fund on January 15 and June 15 each year. 

(k) The North Carolina Community College System’s New and Expanding 
Industry Training (NEIT) Program Guidelines, which were adopted by the 
State Board of Community Colleges on April 18, 1997, apply to all funds 
appropriated for the Program after June 30, 1997. A project approved as an 
exception under these Guidelines, or these Guidelines as modified by the State 
Board of Community Colleges, shall be approved for one year only. 

(l) The State Board shall review and approve lease purchase and install- 
ment purchase contracts as provided under G.S. 115D-58.15(b). The State 
Board shall adopt policies and procedures governing the review and approval 
process. (1963, c. 488, s. 23; 1967, c. 652; 1969, c. 1294; 1973, c. 768; 1975, c. 
882; 1977, c. 1065; 1979, c. 462, s. 2; c. 896, ss. 5-7; 1979, 2nd Sess., c. 1130, s. 
1; 1981, c. 609; c. 859, s. 35.1; c. 897; c. 1127, s. 43; 1983, c. 717, s. 28; 1983 (Reg. 
Sess., 1984), c. 1034, ss. 45, 46; 1985, c. 479, s. 67; 1985 (Reg. Sess., 1986), c. 
955, s. 22; 1987, c. 282, s. 34; c. 564, ss. 8-10, 12, 33; c. 763, s. 1; 1989, c. 162; 
1989 (Reg. Sess., 1990), c. 915, s. 1; c. 1066, s. 91; 1991, c. 689, ss. 44, 48; 1991 
(Reg. Sess., 1992), c. 880, s. 4; 1993, c. 170, s. 2; c. 321, ss. 111, 117(e); c. 492; 
s. 2; 1993 (Reg. Sess., 1994), c. 769, s. 18.4; 1995, c. 288, s. 2; c. 324, s. 16.4; 
1996, 2nd Ex. Sess., c. 18, ss. 17.4, 17.7(a); 1997-448, ss. 9.5, 9.6(a), 11A.118(a); 
1997-507, s. 4; 1998-111, s. 3; 1998-202, s. 4(q); 1999-84, ss. 3, 9; 1999-243, s. 
9; 2000-137, s. 4(t).) 

Effect of Amendments. — Justice and Delinquency Prevention” for “Office 
Session Laws 2000-137, s. 4(t), effective July of Juvenile Justice” twice in subsection (b). 

20, 2000, substituted “Department of Juvenile 

ARTICLE 2. 

Local Administration. 

§ 115D-15. Sale, exchange or lease of property; use of 
proceeds from donated property. 

Local Modification. — Asheville-Buncombe For additional local modifications to this sec- Technical Community College: 2000-99, ss. 1,2. tion, see the main volume. 
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ARTICLE 3. 

Financial Support. 

§ 115D-31. State financial support of institutions. 

_ (a) The State Board of Community Colleges shall be responsible for provid- 
ing, from sources available to the State Board, funds to meet the financial 
needs of institutions, as determined by policies and regulations of the State 
Board, for the following budget items: 

() Plant Fund. — Furniture and equipment for administrative and 
instructional purposes, library books, and other items of capital 
outlay approved by the State Board. Provided, the State Board may, 
on an equal matching-fund basis from appropriations made by the 
State for the purpose, grant funds to individual institutions for the 
purchase of land, construction and remodeling of institutional build- 
ings determined by the State Board to be necessary for the instruc- 
tional programs or administration of such institutions. For the 
purpose of determining amount of matching State funds, local funds 
shall include expenditures made prior to the enactment of this 
Chapter or prior to an institution becoming a community college 
pursuant to the provisions of this Chapter, when such expenditures 
were made for the purchase of land, construction, and remodeling of 
institutional buildings subsequently determined by the State Board to 
_be necessary as herein specified, and provided such local expenditures 
have not previously been used as the basis for obtaining matching 
State funds under the provisions of this Chapter or any other laws of 

the State. Notwithstanding the provisions of this subdivision, G.S. 

116-53(b), or G.S. 143-31.4, appropriations by the State of North 

Carolina for capital or permanent improvements for community 

colleges may be matched with any prior expenditure of non-State 

funds for capital construction or land acquisition not already used for 

matching purposes. 
(2) Current Operating Expenses: 

a. General administration. — Salaries and other costs as determined 

by the State Board necessary to carry out the functions of general 

administration. i 
b. Instructional services. — Salaries and other costs as determined by 

the State Board necessary to carry out the functions of instruc- 

tional services. 
c. Support services. — Salaries and other costs as determined by the 

* "State Board necessary to carry out the functions of support 

services. 
(3) Additional Support for Regional Institutions as Defined in G.S. 115D- 

2(4). — Matching funds to be used with local funds to meet the 

financial needs of the regional institutions for the items set out in G.S. 

115D-32(a)(2)a. Amount of matching funds to be provided by the State 

under this section shall be determined as follows: The population of 

the administrative area in which the regional institution 1s located 

shall be called the “local factor,” the combined 
populations of all other 

he institution shall be called the “State factor.’ 

der the proce mM Gs. 

approved. up in Lani the regional institution 1s located shall provide 

to be determined by dividing the local factor 
by the sum 

Abate as tae and the State factor. The State shall provide a 
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percentage of the necessary funds to meet this budget, the percentage 
to be determined by dividing the State factor by the sum of the local 
factor and the State factor. If the local administrative area provides 
less than its proportionate share, the amount of State funds provided 
shall be reduced by the same proportion as were the administrative 
area funds. chee 
Wherever the word “population” is used in this subdivision, it shall 

mean the population of the particular area in accordance with the 
latest United States census. 

(b) The State Board is authorized to accept, receive, use, or reallocate to the 
institutions any federal funds or aids that have been or may be appropriated 
by the government of the United States for the encouragement and improve- 
ment of any phase of the programs of the institutions. , 

(c) State funds appropriated to the State Board of Community Colleges for 
equipment and library books, except for funds appropriated to the Equipment 
Reserve Fund, shall revert to the General Fund 12 months after the close of the 
fiscal year for which they were appropriated. Encumbered balances outstand- 
ing at the end of each period shall be handled in accordance with existing State 
budget policies. The System Office shall identify to the Office of State Budget, 
Planning, and Management the funds that revert at the end of the 12 months 
after the close of the fiscal year. 

(d) State funds appropriated to the State Board of Community Colleges for 
the Equipment Reserve Fund shall be allocated to institutions in accordance 
with the equipment allocation formula for the fiscal period. An institution to 
which these funds are allocated shall spend the funds only in accordance with 
an equipment acquisition plan developed by the institution and approved by 
the State Board. 

These funds shall not revert and shall remain available until expended in 
accordance with an approved plan. 

(e) If receipts for community college tuition and fees exceed the amount 
certified in General Fund Codes at the end of a fiscal year, the State Board of 
Community Colleges shall transfer the amount of receipts and fees above those 
budgeted to the Equipment Reserve Fund. (1963, c. 448, s. 23; 1973, c. 590, ss. 
2,3; c. 637, s. 1; 1979, c. 462, s. 2; c. 896, s. 13; c. 946, s. 1; 1979, 2nd Sess., c. 
1130, s. 1; 1981, c. 157, s. 2; 1985, c. 757, s. 146; 1987, c. 064, ss. 9, 12; 1995, 
C. RCS 1998-212, s. 10.2(a); 1999-84, s. 11; 1999-237, s. 9.3(a); 2000-140, 
s. 93.1(a). 

Cross References. — As to match require- 
ments applicable to bond proceeds for new 
construction, exceptions, and provisions for al- 
location where a community college has failed 
to meet matching requirements by July 1, 2006, 
see the editor’s note at § 116D-41. 

Editor’s Note. — 
Session Laws 2000-67, s. 1.1, provides: “This 

act shall be known as ‘The Current Operations 
and Capital Improvements Appropriations Act 
of 2000’.” 

Session Laws 2000-67, s. 9.4, effective June 
30, 2000, provides that, notwithstanding the 
provisions of G.S. 115D-31(e), $2,000,000 in 
overrealized receipts for the 1999-2000 fiscal 
year are to be used for operations of the Com- 
munity Colleges System Office for the 2000- 

2001 fiscal year to offset a base budget reduc- 
tion of an equal amount. 

Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Effect of Amendments. — 

Session Laws 2000-140, s. 93.1, effective July 
1, 2000, substituted “Office of State Budget, 
Planning, and Management” for “Office of State 
Budget and Management” in subsection (c). 
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OPINIONS OF ATTORNEY GENERAL 

‘ Matching 4 wae Required for Capital it disburses capital improvement money from apeomenicn ~ SPursement. — Subdivision the 1998 Appropriations Bill. See opinion of (a)(1) of this section obligates the State Boardof Attorney General to H. Martin Lancaster Pres- Community Colleges to require local commu ident NC C j : ; , t ] nity colleges to provide matching funds before N.C.A.G. 56 (12/18/98) College System, 1998 

§ 115D-31.3. Performance budgeting. 
(a) Creation of Accountability Measures and Performance Standards. — The State Board of Community Colleges shall create new accountability measures and performance standards to be used for performance budgeting for the Community College System. The results of a survey may Survey results shall be used as a performance standard only if the survey is statistically valid. The State Board of Community Colleges shall review annually the account- ability measures and performance standards to ensure that they are appro- priate for use in performance budgeting. 

ay through (d). Repealed by Session Laws 2000-67 , 8. 9.7, effective July 1, 

(e) Mandatory Performance Measures. — The State Board of Community picks shall evaluate each college on the following 12 performance stan- 
ards: 

(1) Progress of basic skills students, 
(2) Passing rate for licensure and certification examinations, 
(3) Goal completion of program completers and noncompleters, 
(4) Employment status of graduates, 
(5) Performance of students who transfer to the university system, 
(6) Passing rates in developmental courses, 
(7) Success rates of developmental students in subsequent college-level 

courses, 
(8) The level of satisfaction of students who complete programs and those 

. who do not complete programs, 
(9) Curriculum student retention and graduation, 
(10) Employer satisfaction with graduates, 
(11) Client satisfaction with customized training, and 
(12) Program enrollment. rr 

(f) Publication of Performance Ratings. — Each college shall publish its 
performance on the 12 measures set out in subsection (e) of this section (1) 
annually in its electronic catalog or on the Internet and (ii) in its printed 
catalog each time the catalog is reprinted. 

The Community Colleges System Office shall publish the performance of all 
colleges on all 12 measures in its annual Critical Success Factors Report. 

(g) Performance Budgeting; Recognition for SuccessfulPerformance. — For 
the purpose of performance budgeting, the State Board of Community Colleges 
shall evaluate each college on six performance measures. These six shall be the 
five set out in subdivisions (1) through (5) of subsection (e) of this section and 
one selected by the college from the remainder set out in subdivisions (6) 
through (11). For each of these six performance measures on which a college 
performs successfully or attains the standard of significant improvement, the 
college may retain and carry forward into the next fiscal year one-third of one 
percent (14 of 1%) of its final fiscal year General Fund appropriations. 

(h) Performance Budgeting; Recognition for SuperiorPerformance. — Funds 
not allocated to colleges in accordance with subsection (g) of this section shall 
be used to reward superior performance. After all State aid budget obligations 
have been met, the State Board of Community Colleges shall distribute the 
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remainder of these funds equally to colleges that perform successfully on at 

least five of the six performance measures. sae 

(i) Permissible Uses of Funds. — Funds retained by colleges or distributed 

to colleges pursuant to this section shall be used for the purchase of equipment, 

initial program start-up costs including faculty salaries for the first year of a 

program, and one-time faculty and staff bonuses. These funds shall not be used 

for continuing salary increases or for other obligations beyond the fiscal year 

into which they were carried forward. These funds shall be encumbered within 

12 months of the fiscal year into which they were carried forward. (1999-237, 

s. 9.2(a); 2000-67, s. 9.7.) 

Editor’s Note. — Session Laws 2000-67, s. 28.4, contains a 

Session Laws 2000-67, s. 1.1, provides: “This _ severability clause. 

act shall be known as ‘The Current Operations Effect of Amendments. — Session Laws 

and Capital Improvements Appropriations Act 2000-67, s. 9.7, effective July 1, 2000, rewrote 
of 2000’.” the section. 

§ 115D-39. Student tuition and fees. 

The State Board of Community Colleges shall fix and regulate all tuition and 
fees charged to students for applying to or attending any institution pursuant 
to this Chapter. 

The receipts from all student tuition and fees, other than student activity 
fees, shall be State funds and shall be deposited as provided by regulations of 
the State Board of Community Colleges. 

The legal resident limitation with respect to tuition, set forth in G.S. 
116-143.1 and G.S. 116-143.3, shall apply to students attending institutions 
operating pursuant to this Chapter; provided, however, that when an employer 
other than the armed services, as that term is defined in G.S. 116-143.3, pays 
tuition for an employee to attend an institution operating pursuant to this 
Chapter and when the employee works at a North Carolina business location, 
the employer shall be charged the in-State tuition rate; provided further, 
however, a community college may charge in-State tuition to up to one percent 
(1%) of its out-of-state students, rounded up to the next whole number, to 
accommodate the families transferred by business, the families transferred by 
industry, or the civilian families transferred by the military, consistent with 
the provisions of G.S. 116-143.3, into the State. Notwithstanding these 
requirements, a refugee who lawfully entered the United States and who is 
living in this State shall be deemed to qualify as a domiciliary of this State 
under G.S. 116-143.1(a)(1) and as a State resident for community college 
tuition purposes as defined in G.S. 116-143.1(a)(2). Also, a nonresident of the 
United States who has resided in North Carolina for a 12-month qualifying 
period and has filed an immigrant petition with the United States Immigration 
and Naturalization Service shall be considered a State resident for community 
college tuition purposes. (1963, c. 448, s. 23; 1979, c. 462, s. 2; c. 896, s. 13; 
1979, 2nd Sess., c. 1130, s. 1; 1981, c. 157, s. 4; 1983 (Reg. Sess., 1984), c. 1034, 
s. 58; 1989, c. 752, s. 85; 1991 (Reg. Sess., 1992), c. 1044, s. 25(a); 1993, c. 561, 
s. 50(a); 1996, 2nd Ex. Sess., c. 18, s. 17.1(a); 2000-67, s. 9.8.) 

Editor’s Note. — Session Laws 2000-67, s. 28.4, contains a 
Session Laws 2000-67, s. 1.1, provides: “This severability clause. 

act shall be known as ‘The Current Operations Effect of Amendments. — Session Laws 
and Capital Improvements Appropriations Act 2000-67, s. 9.8, effective July 1, 2000, added the 
of 2000’. last sentence in the last paragraph. 
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ARTICLE 4A. 

Budgeting, Accounting, and Fiscal Management. 

§ 115D-58.5. Accounting system. 

(a) Each institution shall establish and maintain an accounting system 
consistent with procedures as prescribed by the Community Colleges System 
Office and the State Controller, which shows its assets, liabilities, equities 
revenues, and expenditures. 

(b) Each institution shall be governed in its purchasing of all supplies, 
equipment, and materials by contracts made by or with the approval of the 
Purchase and Contract Division of the Department of Administration except as 
provided in G.S. 115D-58.14. No contract shall be made by any board of 
trustees for purchases unless provision has been made in the budget of the 
institution to provide payment thereof. In order to protect the State purchase 
contracts, it is the duty of the board of trustees and administrative officers of 
each institution to pay for such purchases promptly in accordance with the 
contract of purchase. Equipment shall be titled to the State Board of Commu- 
nity Colleges if derived from State or federal funds. 

(c) The operations of each institution shall be subject to oversight of the 
State Auditor pursuant to Article 5A of Chapter 147 of the General Statutes. 

(d) Repealed by Session Laws 1983, c. 918, s. 18. (1963, c. 448, s. 23; 1979, 
c. 462, s. 2; c. 896, s. 13; 1979, 2nd Sess., c. 1130, s. 1; 1981, c. 157, s. 1; 1983, 
c. 913, s. 18; 1998-68, s. 1; 1999-84, s. 14; 2000-67, s. 7(c).) 

Editor’s Note. — Session Laws 2000-67, s. 
1.1, provides: “This act shall be known as “The 
Current Operations and Capital Improvements 
Appropriations Act of 2000’.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Effect of Amendments. — 

Session Laws 2000-67, s. 7(c), effective July 
1, 2000, substituted “State Controller” for 

“State Auditor” in subsection (a). 

ARTICLE 6. 

Textile Training School. 

§ 115D-68. Creation of board of trustees; members and 

terms of office; no compensation. 

Editor’s Note. — Session Laws 2000-3, s. 

3(e) provides that, for all purposes of the 

Michael K. Hooker Higher Education Facilities 

Financing Act, Session Laws 2000-3, which in 

part authorizes the issuance of general obliga- 

tion bonds to provide grants to community 

colleges for capital improvements, the North 

Carolina Center for Applied Textile Technology 

is designated a community college, with a 

matching rate of less than forty percent (40%). 

The General Assembly finds that such designa- 

tion is reasonable in that the Center is subject 

to policies and regulations of the State Board of 

Community Colleges, is governed by a board of 

trustees consisting of the President of the 

North Carolina System of Community Colleges 

and other members appointed by the Governor, 

and has a legislative directive to (i) assist 

individual citizens of North Carolina in becom- 

ing contributing members of a well-qualified 

workforce and (ii) assist in identification of 

problems confronting the textile industry and 

in solving these problems through education, 

training, and technology transfer in partner- 

ship with the North Carolina Community Col- 

lege System. 
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ARTICLE 8. 

Proprietary Schools. 

§ 115D-87. Definitions. 

Editor’s Note. — 
Session Laws 2000-67, s. 1.1, provides: “This 

act shall be known as ‘The Current Operations 
and Capital Improvements Appropriations Act 
of 2000’.” 

Session Laws 2000-67, s. 9.13, directs the 
Legislative Research Commission to study cur- 
rent State programs governing the licensure 
and regulation of proprietary schools under 
this Article of the General Statutes, and specif- 
ically to consider the appropriate State agency 
and the level of personnel and of funding re- 
quired to license and regulate the schools, the 
proportion of required funding that should be 

supported by license fees, and an appropriate 
fee schedule. The Commission is report the 
results of this study to the 2001 General As- 
sembly. 

Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 
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Chapter 115E. 

Private Educational Facilities Finance Act. 

Sec. 
115E-1 through 115E-23. [Recodified.] 

§§ 11I5E-1 through 115E-23: Recodified as §§ 159D-35 through 
~ 5 ele 159D-57 by Session Laws 2000-179, s. 1, effective July 1, 2000. 

Editor’s Note. — This Chapter was rewrit- recodified as Chapter 159D, Article 2, by Ses- 
ten by Session Laws 2000-179, s. 2, and sion Laws 2000-179, s. 1. 
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Chapter 116. 

Higher Education. 

Article 1. 

The University of North Carolina. 

Part 2. Organization, Governance and 

Property of the University. 

Sec. 
116-13.1. Capital facilities; reports. 

116-14. President and staff. 

Part 3. Constituent Institutions. 

116-36.5. Centennial Campus trust fund; 

Horace Williams Campus trust 
fund; Millennial Campuses’ trust 

funds. 

Article 21. 

Revenue Bonds for Student Hous- 

ing, Student Activities, Physical 
Education and Recreation. 

116-189. Definitions. 

Article 21B. 

The Centennial Campus, the Horace 
Williams Campus, and the Millennial 

Campuses Financing Act. 

Sec. 
116-198.31. 
116-198.33. 
116-198.34. 

Purpose of Article. 
Definitions. 
General powers of Board of Gover- 
nors. 
Issuance of bonds and bond antic- 
ipation notes. 
Fixing fees, rents, and charges; 
sinking fund. 

Article 23. 

State Education Assistance Authority. 

116-209.25. (Effective July 1, 2001) Parental 
Savings Trust Fund. 

Article 26. 

Liability Insurance or Self-Insurance. 

116-220. Establishment and administration of 
self-insurance trust funds; rules 
and regulations; defense of actions 
against covered persons; applica- 
tion of § 143-300.6. 

116-198.35. 

116-198.37. 

ARTICLE 1. 

The University of North Carolina. 

Part 1. General Provisions. 

§ 116-1. Purpose. 

Editor’s Note. — 
Session Laws 2000-67, s. 1.1, provides: “This 

act shall be known as “The Current Operations 
and Capital Improvements Appropriations Act 
of 2000’.” 

Session Laws 2000-67, s. 19, transfers the 
Center for Prevention of School Violence cur- 
rently operating under the University of North 
Carolina, and all functions, powers, duties, and 
obligations vested in the University of North 
Carolina for the Center, to the Office of Juvenile 
Justice (now the Department of Juvenile Jus- 
tice and Delinquency Prevention.) The Center, 
as a component of the Office of Juvenile Justice 
(Department of Juvenile Justice and Delin- 

quency Prevention), is to continue to consult 

with the University of North Carolina and the 
Department of Public Instruction to enhance 
research opportunities and specialized study 
areas such as teacher preparation, school re- 
source officer development, suicide prevention, 

and best practices. 
Session Laws 2000-67, s. 28.2, provides: “Ex- 

cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 
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Part 2. Organization, Governance and Property of the 
University. 

§ 116-11. Powers and duties generally. 

Cross References. — For authority to use 
excess funds under the Michael K. Hooker 
Higher Education Facilities Financing Act, Ses- 
sion Laws 2000-3, to meet increased costs of 
capital facilities located at the same institution, 
see the Editor’s Note at § 116D-6. 

Editor’s Note. — 
Session Laws 1998-212, s. 11.12(b) provides 

that the Board of Governors of The University 
of North Carolina shall further study and rec- 
ommend to the Joint Legislative Education 
Oversight Committee, by December 15, 1998, 
any statutory or other organizational changes 
to assure oversight and coordination of pro- 
gram components of the UNC Center for School 
Leadership Development, including whether or 
not there are reasons that existing boards of 
these professional development programs 
should not be made advisory to the Board of 
Directors of the UNC Center for School Lead- 
ership Development. Session Laws 2000-67, s. 

10.7, directs that of the funds appropriated to 
the Board of Governors of the University of 
North Carolina for the 2000-2001 fiscal year, 
the sum of $1,3000,000 is allocated to restore 
the model teacher consortium program to the 
21 counties that were part of the program in 
1998-99 and to add 8 additional counties. 

Session Laws 2000-67, s. 1.1, provides: “This 
act shall be known as ‘The Current Operations 
and Capital Improvements Appropriations Act 
of 2000’.” 

Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

§ 116-13.1. Capital facilities; reports. 

(a) The General Assembly finds that although The University of North 
Carolina is one of the State’s most valuable assets, the current facilities of the 
University have been allowed to deteriorate due to decades of neglect and have 
unfortunately fallen into a state of disrepair because of inadequate attention to 
maintenance. It is the intent of the General Assembly to reverse this trend and 
to provide a mechanism to assure that the University’s capital assets are 
adequately maintained. The General Assembly commits to responsible stew- 
ardship of these assets to protect their value over the years, as follows: 

(1) The Board of Governors of The University of North Carolina shall 
require each constituent and affiliated institution to monitor the 
condition of its facilities and their needs or repair and renovation, and 
to assure that all necessary maintenance is carried out within funds 
available. acre 

(2) The Board of Governors shall report annually to the Joint Legislative 

Commission on Governmental Operations and the Joint Legislative 

Education Oversight Committee on the condition of the University’s 

capital facilities, the repair, renovation, and maintenance projects 

being undertaken, and all needs for additional funding to maintain 

the facilities. 
(3) It is the intent of the General Assembly to assure that adequate 

oversight, funding, and accountability are continually provided so 

that the capital facilities of the University are properly maintained to 

preserve the level of excellence the citizens of this State deserve. To 

this end, the Joint Legislative Education Oversight Committee shall 

report to the General Assembly annually its recommendations for 

- legislative changes to implement this policy. 

(b) Equity in University Improvements. — The Board of Governors of The 

University of North Carolina shall continue to study and monitor any inequi- 
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ties in funding for capital improvements and facilities needs which may still 

exist on North Carolina’s Public Historically Black Colleges and Universities 

and the University of North Carolina at Pembroke, beyond the funding of the 

projects provided for in this act, and shall report annually to the Joint 

Legislative Commission on Governmental Operations on any remaining ineq- 

uities found, including recommendations as to how those inequities should be 

addressed. (2000-3, ss. 1.1, 8.) 

Editor’s Note. — Session Laws 2000-3, ss. 1 Session Laws 2000-3, s. 6, had duplicate text 

and 8 were codified as this section the the with Session Laws 2000-3, s. 1.1 (2) (subdivi- 

direction of the Revisor of Statutes. sion (a)(2) of this section as codified) and has 
Session Laws 2000-3, s. 11, made the section not been set out above. 

effective May 25, 2000. 

§ 116-14. President and staff. 

(a) The Board shall elect a President of the University of North Carolina. 
The President shall be the chief administrative officer of the University. 

(b) The President shall be assisted by such professional staff members as 
may be deemed necessary to carry out the provisions of this Article, who shall 
be elected by the Board on nomination of the President. The Board shall fix the 
compensation of the staff members it elects. These staff members shall include 
a senior vice-president and such other vice-presidents and officers as may be 
deemed desirable. Provision shall be made for persons of high competence and 
strong professional experience in such areas as academic affairs, public service 
programs, business and financial affairs, institutional studies and long-range 
planning, student affairs, research, legal affairs, health affairs and institu- 
tional development, and for State and federal programs administered by the 
Board. In addition, the President shall be assisted by such other employees as 
may be needed to carry out the provisions of this Article, who shall be subject 
to the provisions of Chapter 126 of the General Statutes. The staff complement 
shall be established by the Board on recommendation of the President to 
insure that there are persons on the staff who have the professional compe- 
tence and experience to carry out the duties assigned and to insure that there 
are persons on the staff who are familiar with the problems and capabilities of 
all of the principal types of institutions represented in the system. Subject to 
approval by the Board, the President may establish and abolish employment 
positions within the staff complement authorized by this subsection in the 
manner of and under the conditions prescribed by G.S. 116-30.4 for special 
responsibility constituent institutions. 

(b1) The President shall receive General Fund appropriations made by the 
General Assembly for continuing operations of The University of North 
Carolina that are administered by the President and the President’s staff 
complement established pursuant to G.S. 116-14(b) in the form of a single sum 
to Budget Code 16010 of The University of North Carolina in the manner and 
under the conditions prescribed by G.S. 116-30.2. The President, with respect 
to the foregoing appropriations, shall have the same duties and responsibilities 
that are prescribed by G.S. 116-30.2 for the Chancellor of a special responsi- 
bility constituent institution. The President may establish procedures for 
transferring funds from Budget Code 16010 to the constituent institutions for 
nonrecurring expenditures. The President may identify funds for capital 
improvement projects from Budget Code 16010, and the capital improvement 
projects may be established following the procedures set out in G.S. 143-18.1. 

(b2) The President, in consultation with the State Auditor and the Director 
of the Office of State Personnel, shall ascertain that the management staff and 
internal financial controls are in place and continue in place to successfully 
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administer the additional authority author; d P ieee Ge Alvactonstaten b y authorized under G.S. 116-14(b1) and G.S. 
y the President pursuant to G.S. 116-14(b1) and G.S. 116-30.3(e) are subject to audit by the State Auditor. ea (c) The President, with the approval of the Board, shall appoint an advisory committee composed of representative presidents of the private colleges and universities and may appoint such additional advisory committees as are deemed necessary or desirable. (1971, c. 1244, s. 1; 1999-237, s. 10.14(b); 2000-140, s. 26.) 

Effect of Amendments. — phrase “in G.S.143-18.1” at the end of subsec- 
Session Laws 2000-140, s. 26, effective July tion (bl). 

21, 2000, deleted a duplicate “in” preceding the 

Part 3. Constituent Institutions. 

§ 116-36.5. Centennial Campus trust fund; Horace Will- 
iams Campus trust fund; Millennial Campuses’ 
trust funds. 

(a) All moneys received through development of the Centennial Cam us of 
North Carolina State University at Raleigh, from whatever source, including 
the net proceeds from the lease or rental of Centennial Campus real property, 
shall be placed in a special, continuing, and nonreverting trust fund having the 
sole and exclusive use for further development of the Centennial Campus, 
including its operational development. This fund shall be treated in the 
manner of institutional trust funds as provided in G.S. 116-36.1. This fund 
shall be deemed an additional and alternative method of funding the Centen- 
nial Campus and not an exclusive one. For purposes of this section the term 
“Centennial Campus” is defined by G.S. 116-198.33(4). To the extent that any 
general, special, or local law is inconsistent with this section, it is declared 
inapplicable to this section. ae 

( 1 moneys received through development of the Horace Williams 
Campus of the University of North Carolina at Chapel Hill, from whatever 
source, including the net proceeds from the lease or rental of Horace Williams 
Campus real property, shall be placed in a special, continuing, and 
nonreverting trust fund having the sole and exclusive use for further develop- 
ment of the Horace Williams Campus, including its operational development. 

This fund shall be treated in the manner of institutional trust funds as 

provided in G.S. 116-36.1. This fund shall be deemed an additional and 

alternative method of funding the Horace Willams Campus and not an 

exclusive one. For purposes of this section the term “Horace Wiliams Campus 

is defined by G.S. 116-198.33(4a). To the extent that any general, special, or 
local law is inconsistent with this section, it is declared inapplicable to this 

section. : f 
All moneys received through development of a Millennial Campus of a 

Srcnineas Peuation of The University of North Carolina as ier by os 

116-198.33(4b), from whatever source, including the net procee 7 or e 

lease or rental of real property on a Millennial Campus, shall be p pe in a 

special, continuing, and nonreverting trust fund having the sole and exclusive 

use for further development of that Millennial Campus, including its one 

tional development. This fund shall be treated in the manner of institutiona 

trust funds as provided in G.S. 116-36.1. This fund shall be reat an 

additional and alternative method of funding the Millennial peep not 

lusi To the extent that any general, special, or local law is 
PAV ACUSIVE ORC. i” “habitat d licable to this section. (1987, 
inconsistent with this section, it 1s declared inapp 

c. 790, s. 1; 1998-159, s. 1; 1999-234, s. 1; 2000-177, ss. 1, 2.) 
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Effect of Amendments. — 

Session Laws 2000-177, ss. 1 and 2, effective 

August 2, 2000, added “Millennial Campuses’ 

2000 INTERIM SUPPLEMENT §116-189 

trust funds” in the catchline and added subsec- 

tion (c). 

§ 116-40.6. East Carolina University Medical Faculty 

Practice Plan. 

OPINIONS OF ATTORNEY GENERAL 

Real Property. — The “State of North Caro- 

lina” shall be named as the grantor/grantee in 

dispositions and acquisitions of real property 

on behalf of the Medical Faculty Practice Plan. 

See opinion of Attorney General to Mr. Layton 

Getsinger, Associate Vice-Chancellor for Ad- 

ministration & Finance and Executive Director 

of Business Services, East Carolina University, 

1999 N.C.A.G. 6 (3/1/99). 
Subsection (d) of this section does not exempt 

the Medical Faculty Practice Plan from the 

requirements contained in §§ 146-22 and 

146-27 pertaining to consultation with the 
Joint Legislative Commission on Governmental 
Operations and approval by the Governor and 
Council of State with regard to acquisitions and 

dispositions of real property. See opinion of 
Attorney General to Mr. Layton Getsinger, As- 
sociate Vice-Chancellor for Administration & 
Finance and Executive Director of Business 
Services, East Carolina University, 1999 
N.C.A.G. 6 (3/1/99). 

Subsection (d) of this section does not autho- 
rize the Medical Faculty Practice Plan to em- 
ploy outside legal counsel to perform legal ser- 
vices in connection with the acquisition and 
dispositions of real property. See opinion of 
Attorney General to Mr. Layton Getsinger, As- 
sociate Vice-Chancellor for Administration & 
Finance and Executive Director of Business 
Services, East Carolina University, 1999 
N.C.A.G. 6 (3/1/99). 

ARTICLE 21. 

Revenue Bonds for Student Housing, Student 
Activities, Physical Education 

and Recreation. 

§ 116-189. Definitions. 

As used in this Article, the following words and terms shall have the 
following meanings, unless the context shall indicate another or different 
meaning or intent: 

(1) The word “Board” shall mean the Board of Governors of the University 
of North Carolina. 

(2) The word “cost,” as applied to any project, shall include the cost of 
acquisition or construction, the cost of acquisition of all property, both 
real and personal, or interests therein, the cost of demolishing, 
removing or relocating any buildings or structures on land so ac- 
quired, including the cost of acquiring any lands to which such 
buildings or structures may be moved or relocated, the cost of all labor, 
materials, equipment and furnishings, financing charges, interest 
prior to and during construction and, if deemed advisable by the 
Board, for a period not exceeding one year after completion of such 
construction, provisions for working capital, reserves for debt service 
and for extensions, enlargements, additions and improvements, cost 
of engineering, financial and legal services, plans, specifications, 
studies, surveys, estimates of cost and of revenues, administrative 
expenses, expenses necessary or incident to determining the feasibil- 
ity or practicability of constructing the project, and such other 
expenses as may be necessary or incident to the acquisition or 
construction of the project, the financing of such acquisition or 
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construction, and th pat 
tion or expense cheteiubeietiee Th ‘d Dribndicodldiacaeh ee eee 
under the provisions of this Atle tgbennuarocnar tt mt foregoing items of cost may be seed ‘aie connection with any of the 

(8) The term “existing facilities” shall mean buildings and facsitie Sean GMy Pert Of thence shall mean buildings and facilities then 
Be fi alice oi eacline venues of which are pledged under the 
p y resolution authorizing the issuance of revenue bond 

) Thomard nga a eee mee = nstitution” shall mean each instituti 
in G.S. 116-2, the University of North Daal HENCE: Ise eee ese 

18 a yer a ue Carolina General Adiniiviateationes tte 
2M yect’ shali mean and shall include 

buildings, structures, or facilities of a Tae oaanereaitcn Men? SUL » OF 1 type now or hereaft 
existing for (i) the housing, health velfane aise bs 
nience of students, (ii) the Ede of faculty, lai) aeudemie sient # 
patient care, and community services, and (iv) parking at an i stit 
tion or institutions, that has been approved by the Beard da the 
Director of the Budget and any improvements or sAditiods ri a i 
proved to any such buildings, structures, or facilities, includin tit 
without limiting the generality thereof, dormitories ‘and ather: stu- 
dent, faculty, and adult or continuing education housing, dinin 
facilities, student centers, gymnasiums, field houses and other ph me 
ical education and recreation buildings, infirmaries and other health 
care buildings, academic facilities, furnishings, equipment, parking 
facilities, and necessary land and interest in land. Any project may 
include, without limiting the generality thereof, facilities for services 
such as lounges, restrooms, lockers, offices, stores for books and 
supplies, snack bars, cafeterias, restaurants, laundries, cleaning 
postal, banking and similar services, rooms and other facilities for 
guests and visitors, and facilities for meetings and for recreational 
cultural, and entertainment activities. 

_ (6) The word “revenues” shall mean all or any part of the rents, charges 
fees (including student fees) and other income revenues derived from 
or in connection with any project or projects and existing facilities, 
and may include receipts and other income derived from athletic 
games and public events. (1963, c. 847, s. 3; 1965, c. 31, s. 3; 1967, c. 

1038; c. 1148, s. 2; 1969, c. 297, s. 8; c. 388; c. 608, s. 1; c. 801, ss. 2-4: 

1971, c. 1061, s. 2; c. 1244, s. 16; 1979, c. 731, s. 6; 1983, c. 577, s. 8: 

1989, c. 141, s. 5; 2000-168, ss. 4, 5.) 

Effect of Amendments. — Session Laws General Administration” for “Hospitals at 

- 2000-168, ss. 4 and 5, effective August 2, 2000, Chapel Hill”; rewrote subdivision (5); and made 

in subdivision (4), substituted “Health Care a minor wording change. 

System, and the University of North Carolina 

ARTICLE 21B. 

The Centennial Campus, the Horace Williams Campus, and the 

Millennial Campuses Financing Act. 

§ 116-198.31. Purpose of Article. 

The purpose of this Article is to authorize the Board of Governors of The 

University of North Carolina to issue revenue bonds, payable from any leases, 

rentals, charges, fees, and other revenues but with no pledge of taxes or the 

faith and credit of the State or any agency or political subdivision thereof, to 
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pay the cost, in whole or part, of buildings, structures, or other facilities for the 
Centennial Campus, located at North Carolina State University at Raleigh, for 
the Horace Williams Campus located at the University of North Carolina at 
Chapel Hill, and for any Millennial Campus as defined by G.S. 116-198.33(4b). 
(1987, c. 336, s. 1; 1999-234, s. 3; 2000-177, ss. 3, 4.) 

Effect of Amendments. — article heading; and added “and for any 
Session Laws 2000-177, ss. 3 and 4, effective Millennial Campus as defined by G.S. 116- 

August 2, 2000, added “and the Millennial 198.33(4b)” and made a minor wording and 
Campuses” and made stylistic changes in the punctuation change in the section. 

§ 116-198.33. Definitions. 

As used in this Article, the following words and terms shall have the 
following meanings, unless the context shall indicate another or different 
meaning or intent: 

(1) The word “Board” shall mean the Board of Governors of The Univer- 
sity of North Carolina. 

(2) The word “cost” as applied to any project, shall include the cost of 
acquisition or construction; the cost of acquisition of all property, both 
real and personal, or interests therein; the cost of demolishing, 
removing, or relocating any buildings or structures on land so ac- 
quired, including the cost of acquiring any lands to which such 
buildings or structures may be removed or relocated; the cost of all 
labor, materials, equipment and furnishings, financing charges, inter- 
est prior to and during construction and, if deemed advisable by the 
Board, for a period not exceeding one year after completion of such 
construction; provisions for working capital, reserves for debt service 
and for extensions, enlargements, additions, and improvements; cost 
of engineering, financial, and legal services, plans, specifications, 
studies, surveys, and estimates of cost and of revenues; administra- 
tive expenses; expenses necessary or incident to determining the 
feasibility or practicability of constructing the project; and such other 
expenses as may be necessary or incident to acquisition or construc- 
tion with respect to the project or to the placing of the project in 
operation. Any obligation or expense incurred by the Board prior to 
the issuance of bonds under the provisions of this Article in connection 
with any of the foregoing items of cost may be regarded as a part of 
such cost. 

(3) The word “Institution” shall mean North Carolina State University at 
Raleigh and the University of North Carolina at Chapel Hill, or a 
constituent institution of The University of North Carolina with a 
Millennial Campus as defined by G.S. 116-198.33(4b). 

(4) The term “Centennial Campus” means all of the following properties: 
a. The real property and appurtenant facilities bounded by Blue 

Ridge Road, Hillsborough Street, Wade Avenue, and Interstate 
440 that are the sites of the College of Veterinary Medicine, the 
Meet Club, and the Agricultural Turf Grass Management 
rogram. 

b. The real property and appurtenant facilities that are the former 
Dix Hospital properties and other contiguous parcels of property 
that are adjacent to Centennial Boulevard. 

c. All other real property and appurtenant facilities designated by the 
Board of Governors as part of the Centennial Campus. The 
properties designated by the Board of Governors do not have to be 
contiguous with the Centennial Campus to be designated as part 
of that Campus. 
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(4a) The term 
properties: 

a. The real property and appurtenant facilities i i , left to the University 
ey oeensCerlina at Chapel Hill by the Will of Henry Horace 

b. All other real property and appurtenant facilities designated by 
the Board of Governors as part of the Horace Williams Campus 
The properties designated by the Board of Governors do not have 
to be contiguous with the Horace Williams Campus to be desig- 

ir: nated as part of that Campus. 
( pence Le rcpeeeaie et ae oe all real property and appurte- 

Millennial C gn y the Board of Governors as part of a 
al Campus of a constituent institution of The University of 

North Carolina other than North Carolina State University or the 
University of North Carolina at Chapel Hill. The properties desig- 
nated by the Board of Governors do not have to be contiguous with the 
constituent institution to be designated as part of the institution’s 
Millennial Campus. 

(5) The term “existing facilities” shall mean buildings and facilities, then 
existing, any part of the revenues of which are pledged under the 
provisions of any resolution authorizing the issuance of revenue bonds 
hereunder to the payment of such bonds. 

(6) The word “project” shall mean and shall include any one or more 
buildings, structures, administration buildings, libraries, research or 

_ instructional facilities, housing maintenance, storage, or utility facil- 
ities, and any facilities related thereto or required or useful for 
conducting of research or the operation of the Centennial Campus, the 
Horace Williams Campus, or of a Millennial Campus as defined by 
G.S. 116-198.33(4b), including roads, water, sewer, power, gas, 
greenways, parking, or any other support facilities essential or 
convenient for the orderly conduct of the Centennial Campus, the 
Horace Williams Campus, or a Millennial Campus, respectively. 

- (7) The word “revenues” shall mean all or any part of the rents, leases, 

charges, fees, and other income revenues derived from or in connec- 

tion with any project or projects and existing facilities. (1987, c. 336, 

s. 1; 1998-159, s. 2; 1999-234, s. 4; 2000-177, s. 5.) 

“Horace Williams Campus” means all of the following 

Effect of Amendments. — sion (4b); and in subdivision (6), inserted “or of 

Session Laws 2000-177, s. 5, effective August a Millennial Campus as defined by G.S. 116- 

2, 2000, added “or a constituent institution of 198.33(4b),” inserted “or a Millennial Campus,” 

The University of North Carolina with a and made minor wording and punctuation 

Millennial Campus as defined by G.S. 116- changes. 

198.33(4b)” in subdivision (3); added subdivi- 

§ 116-198.34. General powers of Board of Governors. 

The Board may exercise any one or more of the following powers: 

(1) To determine the location and character of any project or projects, and 

to acquire, construct, and provide the same, and to maintain, repair, 

and operate, and to enter into contracts for the management, lease, 

use, or operation of all or any portion of any project or projects and a
ny 

existing facilities. rue 

(2) To issue revenue bonds as hereinafter provided to pay all or any part 

of the cost of any project or projects, and to fund or refund the same. 

(3) To fix and revise from time to time and charge and collect rates, fees, 

rents, and charges for the use of, and for the services furnished by, all 

or any portion of any project or projects. 
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(4) To establish and enforce, and to agree through any resolution or trust 
agreement authorizing or securing bonds under this Article to make 
and enforce, rules and regulations for the use of and services rendered 
by any project or projects and any existing facilities, to provide for the 
maximum use of any project or projects and any existing facilities. 

(5) To acquire, hold, lease, and dispose of real and personal property in the 
exercise of its powers and the performance of its duties hereunder and 
to lease all or any part of any project or projects and any existing 
facilities upon such terms and conditions as the Board determines, 
subject to the provisions of G.S. 143-341 and Chapter 146 of the 
General Statutes. 
Notwithstanding G.S. 143-341 and Chapter 146 of the General 

Statutes, a disposition by easement, lease, or rental agreement of 
space in any building on the Centennial Campus, on the Horace 
Williams Campus, or on a Millennial Campus made for a period of 10 
years or less shall not require the approval of the Governor and the 
Council of State. All other acquisitions and dispositions made under 
this subdivision are subject to the provisions of G.S. 143-341 and 
Chapter 146 of the General Statutes. 

(6) To employ consulting engineers, architects, attorneys, accountants, 
construction and financial experts, superintendents, managers, and 
such other employees and agents as may be necessary in its judgment 
in connection with any project or projects and existing facilities, and 
to fix their compensation. 

(7) To make and enter into all contracts and agreements necessary or 
incidental to the performance of its duties and the execution of its 
powers under this Article. 

(8) To receive and accept from any federal, State, or other public agency 
and any private agency, person or other entity donations, loans, 
grants, aid, or contributions of any money, property, labor, or other 
things of value for any project or projects, and to agree to apply and 
use the same in accordance with the terms and conditions under 
which the same are provided. 

(8a) To designate the real property and appurtenant facilities to be 
included as part of the Centennial Campus, the Horace Williams 
Campus, or a Millennial Campus. 

(8b) Acting on recommendation made by the President of The University 
of North Carolina after consultation by the President with the 
Chancellor and the Board of Trustees of a constituent institution, to 
designate real property held by, or to be acquired by, a constituent 
institution as a “Millennial Campus” of the institution. That designa- 
tion shall be based on an express finding by the Board of Governors 
that the institution desiring to create a “Millennial Campus” has the 
administrative and fiscal capability to create and maintain such a 
campus and provided further, that the Board of Governors has found 
that the creation of the constituent institution’s “Millennial Campus” 
will enhance the institution’s research, teaching, and service missions 
as well as enhance the economic development of the region served by 
the institution. Upon formal request by the constituent institutions, 
the Board of Governors may authorize two or more constituent 
institutions which meet the requirements of this section to create a 
joint Millennial Campus. 

(9) To do all acts and things necessary or convenient to carry out the 
powers granted by this Article. (1987, c. 336, s. 1; 1998-159, s. 3; 
1999-234, s. 5; 2000-177, s. 6.) 
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Effect of Amendments. — 
Session Laws 2000-177, s. 6, effective August 

2, 2000, in the second paragraph of subdivision 
(5), inserted “or on a Millennial Campus”; in 

subdivision (8a), inserted “or a Millennial Cam- 
pus”; added subdivision (8b); and made minor 
wording and punctuation changes. 

§ 116-198.35. Issuance of bonds and bond anticipation 
notes. 

The Board is hereby authorized to issue, subject to the approval of the 
Director of the Budget, at one time or from time to time, revenue bonds of the 
Board for the purpose of paying all or any part of the cost of acquiring, 
constructing, or providing any project or projects on the Centennial Campus, 
on the Horace Williams Campus, or on a Millennial Campus. The bonds of each 
issue shall be dated, shall mature at such time or times not exceeding 40 years 
from their date or dates, shall bear interest at such rate or rates as may be 
determined by the Board, and may be redeemable before maturity, at the 
option of the Board, at such price or prices and under such terms and 
conditions as may be fixed by the Board prior to the issuance of the bonds. The 
Board shall determine the form and manner of execution of the bonds, 
including any interest coupons to be attached thereto, and shall fix the 
denomination or denominations of the bonds and the place or places of 
payment of principal and interest, which may be at any bank or trust company 
within or without the State. In case any officer whose signature or a facsimile 
of whose signature shall appear on any bonds or coupons shall cease to be such 
officer before the delivery of such bonds, such signature or such facsimile shall 
nevertheless be valid and sufficient for all purposes the same as if he had 
remained in office until such delivery. Notwithstanding any of the other 
provisions of this Article or any recitals in any bonds issued under the 
provisions of this Article, all such bonds shall be deemed to be negotiable 
instruments under the laws of this State, subject only to the provisions for 
registration in any resolution authorizing the issuance of such bonds or any 
trust agreement securing the same. The bonds may be issued in coupon or 
registered form or both or as book-entry bonds, as the Board may determine, 
and provision may be made for the registration of any coupon bonds as to 
principal alone and also as to both principal and interest, and for the 
reconversion into coupon bonds of any bonds registered as to both principal 
and interest. The Board may sell such bonds in such manner, at public or 

private sale, and for such price, as it may determine to be for the best interests 
of the Board. 

The proceeds of the bonds of each issue shall be used solely for the purpose 

for which such bonds shall have been authorized and shall be disbursed in such 

manner and under such restrictions, if any, as the Board may provide in the 

resolution authorizing the issuance of such bonds or in the trust agreement 

hereinafter mentioned securing the same. Unless otherwise provided in the 

authorizing resolution or in the trust agreement securing such bonds, if the 

proceeds of such bonds, by error of estimates or otherwise, shall be less than 

such cost, additional bonds may in like manner be issued to provide the 

amount of such deficit and shall be deemed to be of the same issue and shall be 

entitled to payment from the same fund without preference or priority of the 

for the same purpose. 

eee Bet sidings for ie issuance of revenue bonds, and any trust 

agreement securing such bonds, may also contain such limitations upon the 

issuance of additional revenue bonds as the Board may deem proper, and such 

additional bonds shall be ised fort: ae Reng eions and limitations as 

such resolution or trust agre 

rae Sac ea of definitive bonds, the Board may, under ee 

restrictions, issue interim receipts or temporary bonds, with or without 
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coupons, exchangeable for definitive bonds when such bonds shall have been 

executed and are available for delivery. The Board may also provide for the 

replacement of any bonds which shall become mutilated or be destroyed or lost. 

Except as herein otherwise provided, bonds may be issued under this Article 

and other powers vested in the Board under this Article may be exercised by 

the Board without obtaining the consent of any department, division, commis- 

sion, board, bureau, or agency of the State and without any other proceedings 

or the happening of any other conditions or things than those proceedings, 
conditions, or things which are specifically required by this Article. 

The Board may enter into or negotiate a note with an acceptable bank or 
trust company in lieu of issuing bonds for the financing of projects covered 
under this section. The terms and conditions of any note of this nature shall be 
in accordance with the terms and conditions surrounding issuance of bonds. 

The Board is hereby authorized to issue, subject to the approval of the 
Director of the Budget, at one time or from time to time, revenue bond 
anticipation notes of the Board in anticipation of the issuance of bonds 
authorized pursuant to the provisions of this Article. The principal of and the 
interest on such notes shall be payable solely from the proceeds of bonds or 
renewal notes, or, in the event bond or renewal note proceeds are not available, 
any available revenues of the project or projects for which such bonds shall 
have been authorized. The notes of each issue shall be dated, shall mature at 
such time or times not exceeding two years from their date or dates, shall bear 
interest at such rate or rates as may be determined by the Board, and may be 
redeemable before maturity, at the option of the Board, at such price or prices 
and under such terms and conditions as may be fixed by the Board prior to the 
issuance of the notes. The Board shall determine the form and the manner of 
execution of the notes, including any interest coupons to be attached thereto, 
and shall fix the denomination or denominations of the notes and the place or 
places of payment of principal and interest, which may be at any bank or trust 
company within or without the State. In case any officer whose signature or a 
facsimile of whose signature shall appear on any notes or coupons shall cease 
to be such officer before the delivery of such notes, such signature or such 
facsimile shall nevertheless be valid and sufficient for all purposes the same as 
if he had remained in office until such delivery. Notwithstanding any of the 
other provisions of this Article or any recitals in any notes issued under the 
provisions of this Article, all such notes shall be deemed to be negotiable 
instruments under the laws of this State, subject only to the provisions for 
registration in any resolution authorizing the issuance of such notes or any 
trust agreement securing the bonds in anticipation of which such notes are 
being issued. The notes may be issued in coupon or registered form or both or 
as book entry notes, as the Board may determine, and provision may be made 
for the registration of any coupon notes as to principal alone and also as to both 
principal and interest, and for the reconversion into coupon notes of any notes 
registered as to both principal and interest. The Board may sell such notes in 
such manner, at public or private sale, and for such price, as it may determine 
to be for the best interests of the Board. 

The proceeds of the notes of each issue shall be used solely for the purpose 
for which the bonds in anticipation of which such notes are being issued shall 
have been authorized, and such note proceeds shall be disbursed in such 
manner and under such restrictions, if any, as the Board may provide in the 
resolution authorizing the issuance of such notes or bonds or in the trust 
agreement securing such bonds. 
The resolution providing for the issuance of notes, and any trust agreement 

securing the bonds in anticipation of which such notes are being authorized, 
may also contain such limitations upon the issuance of additional notes as the 
Board may deem proper, and such additional notes shall be issued under such 
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restrictions and limitations as may be pre ib 
agreement. The Board may also y be prescribed by such resolution or trust 

provide for the repl 
shall become mutilated or be destroyed or 1istiain separa rn oe 

Except as herein otherwise provided, notes may be issued under this Article and other powers vested in the Board under this Article may be exercised by 
the Board without obtaining the consent of any department, division, commis- 
sion, board, bureau, or agency of the State and without any other proceedings 
or the happening of any other conditions or things than those proceedings, 
conditions, or things which are specifically required by this Article. 
_ Unless the context shall otherwise indicate, the word “bonds” wherever used 
in this Article, shall be deemed and construed to include the words “bond 
anticipation notes.” (1987, c. 336, s. 1; 1999-234, s. 6; 2000-177, s. 7.) 

Effect of Amendments. — and made a minor wording and punctuation 
Session Laws 2000-177, s. 7, effective August change in the first paragraph. 

2, 2000, inserted “or on a Millennial Campus” 

§ 116-198.37. Fixing fees, rents, and charges; sinking fund. 

For the purpose of aiding in the acquisition, construction, or provision of any 
project and the maintenance, repair, and operation of any project or any 
existing facilities, the Board is authorized to fix, revise from time to time, 
charge, and collect such fee or fees for such privileges and services and in such 
amount or amounts as the Board shall determine, and to fix, revise from time 
to time, charge, and collect other fees, rents, and charges for the use of and for 
the services furnished or to be furnished by any project or projects and any 
existing facilities, or any portion thereof, and to contract with any person, 
partnership, association, or corporation for the lease, use, occupancy, or 
operation of any project or projects and any existing facilities, or any part 
thereof, and to fix the terms, conditions, fees, rents, and charges for any such 
lease, use, occupancy, or operation. So long as bonds issued hereunder and 
payable therefrom are outstanding, such fees, rents, and charges shall be so 

fixed and adjusted, with relation to other revenues available therefor, as to 

provide funds pursuant to the requirements of the resolution or trust agree- 

ment authorizing or securing such bonds at least sufficient with such other 

revenues, if any, (i) to pay the cost of maintaining, repairing, and operating any 

project or projects and any existing facilities any part of the revenues of which 

are pledged to the payment of the bonds issued for such project or projects, (11) 

to pay the principal of and the interest on such bonds as the same shall become 

due and payable, and (iii) to create and maintain reserves for such purposes. 

Any surplus funds remaining after application to the purposes mentioned in 

(i), Gi), and (iii), above, shall be held in trust and applied by the Board to the 

development of the Centennial Campus, the Horace Williams Campus, or a 

Millennial Campus, as applicable. Such fees, rents, and charges shall not be 

subject to supervision or regulation by any other commission, board, bureau, or 

agency of the State. A sufficient amount of the revenues, except such part 

thereof as may be necessary to pay such cost of maintenance, repair, and 

operation and to provide such reserves therefor and for renewals, replace- 

ments, extensions, enlargements, and improvements as may be provided for in 

the resolution authorizing the issuance of such bonds or in the trust agreement 

securing the same, shall be set aside at such regular intervals as may be 

provided in such resolution or such trust agreement in a sinking winter yet . 

hereby pledged to and charged with the payment of the principal of and the 
interest on such bonds as the same shall become due and the redemption aes 

or the purchase price of bonds retired by call or purchase as parts provi F : 

Such pledge shall be valid and binding from the time when the pledge is made; 
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the fees, rents, and charges and other revenues or other moneys so pledged and 
thereafter received by the Board shall immediately be subject to the lien of 
such pledge without any physical delivery thereof or further act; and the lien 
of any such pledge shall be valid and binding as against all parties having 
claims of any kind in tort, contract, or otherwise against the Board, irrespec- 
tive of whether such parties have notice thereof. Neither the resolution nor any 
trust agreement by which a pledge is created need be filed or recorded except 
in the records of the Board. The use and disposition of moneys to the credit of 
such sinking fund shall be subject to the provisions of the resolution authoriz- 
ing the issuance of such bonds or of the trust agreement securing the same. 
(1987, c. 336, s. 1; 1999-234, s. 7; 2000-177, s. 8.) 

Effect of Amendments. — made a minor wording and _ punctuation 
Session Laws 2000-177, s. 8, effective August change. 

2, 2000, inserted “or a Millennial Campus” and 

ARTICLE 23. 

State Education Assistance Authority. 

§ 116-209.25. (Effective July 1, 2001) Parental Savings 
Trust Fund. 

(a) Policy. — The General Assembly of North Carolina hereby finds and 
declares that encouraging parents and other interested parties to save for the 
postsecondary education expenses of eligible students is fully consistent with 
and furthers the long-established policy of the State to encourage, promote, 
and assist education as more fully set forth in G.S. 116-201(a). 

(b) Parental Savings Trust Fund. — There is established a parental savings 
trust fund to be administered by the State Education Assistance Authority to 
enable qualified parents to save funds to meet the costs of the postsecondary 
education expenses of eligible students. 

(c) Contributions to the Trust Funds. — The Authority is authorized to 
accept, hold, invest, and disburse contributions, and interest earned on such 
contributions, from qualified parents and other interested parties as trustee of 
the Parental Savings Trust Fund. The Authority shall hold all contributions to 
the Parental Savings Trust Fund, and any earnings thereon, in a separate 
trust fund and shall invest the contributions in accordance with this section. 
The assets of the Parental Savings Trust Fund shall at all times be preserved, 
invested, and expended solely for the purposes of the trust fund and shall be 
held in trust for the parents and other interested parties and their designated 
beneficiaries. Neither the contributions to the Parental Savings Trust Fund, 
nor the earnings thereon, shall be considered State moneys, assets of the State, 
or State revenue for any purpose. 

(cl) Investments. — The Authority shall determine an appropriate invest- 
ment strategy for the Parental Savings Trust Fund. The strategy may include 
a combination of fixed income assets and preferred or common stocks issued by 
any company incorporated, or otherwise located within or without the United 
States, or other appropriate investment instruments to achieve long-term 
return through a combination of capital appreciation and current income. The 
Authority may deposit all or any portion of the Parental Savings Trust Fund 
for investment either with the State Treasurer, or in the individual, common, or collective trust funds of an investment manager or managers that meet the 
requirements of this subsection. Contributions to the Parental Savings Trust Fund on deposit with the State Treasurer shall be invested by the State 
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§ 116-209.25 has a postponed effective date. See notes. SPAS Retarrvoriew edt ore cheney shivist tn seaivers! an eoiedennneen enim 
Treasurer as authorized in G.S. 147-69.2(b)(1) thro i 
provisions of G.S. 147-69.3. Contributions s the Parsatel Sdviice Thole 
zis Soa ora} in the amavis common, or collective trust funds of an 

nager provide at i eiidiittruchn fea a p the investment manager meets both of the 

(1) The investment manager has assets under management of at least one 
hundred million dollars ($100,000,000) at all times. 

(2) The investment manager is subject to the jurisdiction and regulation 
of the United States Security and Exchange Commission. 

(d) Administration of the Trust Fund. — The Authority is authorized to 
develop and perform all functions necessary and desirable to administer the 
Parental Savings Trust Fund and to provide such other services as the 
Authority shall deem necessary to facilitate participation in the Parental 
Savings Trust Fund. The Authority is further authorized to obtain the services 
of such investment advisors or program managers as may be necessary for the 
proper administration and marketing and investment strategy for the Paren- 
tal Savings Trust Fund. 

(e) Loan Program. — The Authority is authorized to develop and administer 
a loan program in conjunction with the Parental Savings Trust Fund to provide 
loan assistance to qualified parents and interested parties in order to facilitate 
the postsecondary education of eligible students. All funds appropriated to, or 
otherwise received by the Authority for loans under this section, all funds 
received as repayment of such loans, and all interest earned on these funds 
shall be placed in an institutional trust fund. This institutional trust fund may 
be used only for loans made to qualified parents and interested parties who 

contributed to the Parental Savings Trust Fund and administrative costs 

associated with the recovery of funds advanced under this loan program. 

(f) Limitations. — Nothing in this section shall be construed to create any 

obligation of the Authority, the State Treasurer, the State, or any agency or 

instrumentality of the State to guarantee for the benefit of any parent, other 

interested party, or designated beneficiary the rate of return or other return for 

any contribution to the Parental Savings Trust Fund and the payment of 

interest or other return on any contribution to the Parental Savings Trust 

Fund. (1996, 2nd Ex. Sess., c. 18, s. 16.7; 2000-177, s. 11.) 

For this section as in effect until July 1, subsection (c); added subsection (c1); added the 

2001, see the main volume. last sentence in subsection (d); and added sub- 

Effect of Amendments. — Session Laws _ section (f). 

2000-177, s. 11, effective July 1, 2001, rewrote 

ARTICLE 26. 

Liability Insurance or Self-Insurance. 

§ 116-220. Establishment and administration of self-insur- 

ance trust funds; rules and regulations; de- 

fense of actions against covered persons; ap- 

plication of § 143-300.6. 

the Board elects to act as self-insurer of a program of 

liability Seen it eee establish one or more insurance trust accounts to be 

he purposes authorized by this Article: Provided, however, said 

eee i " iebility qremene te shall not be subject to regulation by the 
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Commissioner of Insurance. The Board is authorized to receive and accept any 
gift, donation, appropriation or transfer of funds made for the purposes of this 
section and to deposit such funds in the insurance trust accounts. All expenses 
incurred in collecting, receiving, and maintaining such funds and in otherwise 
administering the self-insured program of liability insurance shall be paid 
from such insurance trust accounts. 

(b) Subject to all requirements and limitations of this Article, the Board is 
authorized to adopt rules and regulations for the establishment and adminis- 
tration of the self-insured program of liability insurance, including, but not 
limited to, rules and regulations concerning the eligibility for and terms and 
conditions of participation in the program, the assessment of charges against 
participants, the management of the insurance trust accounts, and the 
negotiation, settlement, litigation, and payment of claims. 

(c) The Board is authorized to create a Liability Insurance Trust Fund 
Council composed of not more than 13 members; one member each shall be 
appointed by the State Attorney General, the State Auditor, the State Insur- 
ance Commissioner, the Director of the Office of State Budget, Planning, and 
Management, and the State Treasurer; the remaining members shall be 
appointed by the Board. Subject to all requirements and limitations of this 
Article and to any rules and regulations adopted by the Board under the terms 
of subsection (b) of this section, the Board may delegate to the Liability 
Insurance Trust Fund Council responsibility and authority for the adminis- 
tration of the self-insured liability insurance program and of the insurance 
trust accounts established pursuant to such program. 

(d) Defense of all suits or actions against an individual health-care practi- 
tioner who is covered by a self-insured program of liability insurance estab- 
lished by the Board under the provisions of this Article may be provided by the 
Attorney General in accordance with the provisions of G.S. 143-300.3 of Article 
31A of Chapter 143; provided, that in the event it should be determined 
pursuant to G.S. 143-300.4 that defense of such a claim should not be provided 
by the State, or if it should be determined pursuant to G.S. 143-300.5 and G.S. 
147-17 that counsel other than the Attorney General should be employed, or if 
the individual health-care practitioner is not an employee of the State as 
defined in G.S. 143-300.2, then private legal counsel may be employed by the 
Liability Insurance Trust Fund Council and paid for from funds in the 
insurance trust accounts. 

(e) For purposes of the requirements of G.S. 143-300.6, the coverage 
provided State employees by any self-insured program of liability insurance 
established by the Board pursuant to the provisions of this Article shall be 
deemed to be commercial liability insurance coverage within the meaning of 
G.S. 143-300.6(c). 

(f) By rules or regulations adopted by the Board in accordance with G.S. 
116-220(b) of this Article, the Board may provide that funds maintained in 
insurance trust accounts under such a self-insured program of liability 
insurance may be used to pay any expenses, including damages ordered to be 
paid, which may be incurred by the University of North Carolina, a constituent 
institution of the University of North Carolina, or the University of North 
Carolina Hospitals at Chapel Hill with respect to any tort claim, based on alleged negligent acts in the provision of health-care services, which may be 
prosecuted under the provisions of Article 31 of Chapter 143 of the General 
Sie as oe: 2nd Sess., c. 976; 1987, c. 263, s. 1; 1989, c. 141, s. 7; 2000-140, 
s. 93.1(a). 

Effect of Amendments. — Session Laws Management” for “Office of State Budget and 2000-140, s. 93.1, effective July 1, 2000, substi- Management” in subsection (c). 
tuted “Office of State Budget, Planning, and 
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Chapter 116B. 

Escheats and Abandoned Property. 

Article 4. 

North Carolina Unclaimed Property Act. 

Sec. 

116B-66. Claim of another state to recover 
property. 

ARTICLE 1. 

Escheats. 

§ 116B-1. Escheats to Escheat Fund. 

Cross References. — As to establishment of | vessels in the Neuse River Basin, see the edi- 
a pilot program for the removal of abandoned _tor’s note at § 76-40. 

ARTICLE 4, 

North Carolina Unclaimed Property Act. 

§ 116B-51. Short title. 

Cross References. — As to establishment of | vessels in the Neuse River Basin, see the edi- 

a pilot program for the removal of abandoned _ tor’s note at § 76-40. 

§ 116B-66. Claim of another state to recover property. 

(a) After property has been paid or delivered to the Treasurer under this 

Article, another state may recover the property if: 

(1) The property was paid or delivered to the custody of this State because 

the records of the holder did not reflect a last known location of the 

apparent owner within the borders of the other state, and the other 

state establishes that the apparent owner or other person entitled to 

the property was last known to be located within the borders of that 

state and under the laws of that state the property has escheated or 

become subject to a claim of abandonment by that state; 

(2) The property was paid or delivered to the custody of this State because 

the laws of the other state did not provide for the escheat or custodial 

taking of the property, and under the laws of that state subsequently 

enacted, the property has escheated or become subject to a claim of 

ndonment by that state; 

(3) ite records of Lika holder were erroneous in that they did not 

accurately identify the owner of the property and the last known 

location of the owner within the borders of another state, and under 

the laws of that state the pera Hy: escheated or become subject to 

‘m of abandonment by that state, or 

(4) Repealed by Session Laws 2000, c. 140, s. 27, effective July 21, 2000. 

(5) The property is a sum payable on a traveler's check, money order, or 

similar instrument that was purchased in the other state and deliv- 

ered into the custody of this State under G.S. 116B-56(a)(6), and 
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under the laws of the other state, the property has escheated or 
become subject to a claim of abandonment by that state. 

(b) A claim of another state to recover escheated or abandoned property 
must be presented in a form prescribed by the Treasurer, who shall decide the 
claim within 90 days after it is presented. The Treasurer shall allow the claim 
upon determining that the other state is entitled to the abandoned property 
under subsection (a) of this section. 

(c) The Treasurer shall require another state, before recovering property 
under this section, to agree to indemnify this State and its officers and 
employees against any liability on a claim to the property. (1999-460, s. 6; 
2000-140, s. 27.) 

Effect of Amendments. — Session Laws jected to custody, and substituted “G.S. 116B- 
2000-140, s.27, effective July 21, 2000, repealed 56(a)(6)” for “G.S. 116B-56(7)” in subdivision 
subdivision (a)(4), pertaining to property sub-  (a)(5). 
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Chapter 116C. 

Continuum of Education Programs. 

§ 116C-1. Education Cabinet created. 

Editor’s Note. — Session Laws 2000-67, s. 
1.1, provides: “This act shall be known as ‘The 
Current Operations and Capital Improvements 
Appropriations Act of 2000’.” 

Session Laws 2000-67, s. 9.2.(b), effective 
July 1, 2000, provides: “The General Assembly 
believes educational programs for high school 
students should provide student accountability, 
program accountability, access, and efficiency. 
Therefore, the Education Cabinet, created un- 
der G.S.116C-1, shall study public school, com- 
munity college, and university programs of- 
fered to high school students. These programs 
include the cooperative high school program, 
the adult high school diploma program, ad- 
vanced placement courses, honors courses, and 
university courses offered to high school stu- 
dents. The Cabinet shall do the following: 

“(1) Examine these programs for overlap. 
“(2) Consider which education entity is the 

most appropriate one to offer each program. 
“(3) Consider distance learning options. 
“(4) Examine whether there should be tuition 

waivers for high school students who take 
courses at community colleges or universities. 

“(5) Determine whether there should be a 

minimum age for participation in the adult 

high school program. 
“(6) Determine the feasibility, advantages 

and disadvantages, procedures, and costs for 
requiring students who participate in the adult 
high school program to take tests required of 
high school students taking the same courses. 

“(7) Evaluate the recent recommendations 
concerning the cooperative high school program 
that were made to the Joint Legislative Educa- 
tion Oversight Committee by the State Board of 
Education and the State Board of Community 
Colleges. In particular, the Cabinet shall deter- 
mine whether students should _ receive 
weighted credit on their high school transcripts 
for college level courses taken at community 
colleges, universities, or colleges, and whether 
this program is an appropriate venue for devel- 
opmental courses. 

“The Cabinet shall report its findings, includ- 
ing any recommendations, to the Joint Legisla- 
tive Education Oversight Committee by Janu- 
ary 8, 2001.” 

Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 

severability clause. 
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Chapter 116D. 

Higher Education Bonds. 

Article 1. 

General Provisions. 

Sec. 
116D-1. 
116D-2. 
116D-3. 
116D-4. 

Definitions. 
General provisions. 
Reports. 
Minority and_ historically under- 

utilized business participation. 
Higher Education Bond Oversight 

Committee. 

Article 2. 

116D-5. 

General Obligation Bonds for Financing 
Capital Facilities for The University of 

North Carolina. 

116D-6. Short title. 

116D-7. Definitions. 

116D-8. Authorization of bonds and notes. 

116D-9. Designation of capital facilities and 
preconditions to bond issuance. 

116D-10. Faith and credit. 

116D-11. Issuance of bonds and notes. 

116D-12. Variable rate demand bonds and 

notes. 116D-41. 
116D-13. Other agreements. 116D-42. 
116D-14 through 116D-20. [Reserved.] 116D-43. 

Article 3. mene 

Special Obligation Bonds for 116D-45. 
Improvements to the Facilities of The 116D-46. 

University of North Carolina. 116D-47. 

116D-21. Purpose. 116D-48. 
116D-22. Definitions. 116D-49. 

ARTICLE 1. 

Sec. 
116D-23. 

116D-24. 

116D-25. 

116D-26. 

116D-27. 

116D-28. 

116D-29. 
116D-30. 
116D-31. 

Credit and taxing power of State not 
pledged; statement on face of 
bonds. 

General powers of Board of Gover- 
nors. 

Consultation with the Joint Legisla- 
tive Commission on Governmen- 
tal Operations. 

Issuance of special obligation bonds 
and bond anticipation notes. 

Trust agreement; money received 
deemed trust funds; insurance; 
remedies. 

Fixing and collecting obligated re- 
sources. 

Vesting powers in committee. 
Refunding bonds. 
Additional and alternative method. 

116D-32 through 116D-40. [Reserved.] 

Article 4. 

Community Colleges Facilities General 
Obligation Finance Act. 

Short title. 
Definitions. 
Authorization of bonds and notes. 
Designation of capital facilities and 

preconditions to bond issuance. 
Faith and credit. 
Issuance of bonds and notes. 
Variable rate demand bonds and 

notes. 

Other agreements. 
Procurement of capital facilities. 

General Provisions. 

§ 116D-1. Definitions. 

The following definitions apply in this Chapter: 
(1) Board of Governors. — The Board of Governors of the University. 
(2) Capital facility. — Any one or more of the following for the University 

or for a community college: 
a. One or more buildings, utilities, structures, or other facilities or 

property developments, including streets and landscaping, and 
the acquisition of equipment and furnishings in connection there- 
with. 

b. Additions, extensions, enlargements, renovations, and improve- 
ments to existing buildings, utilities, structures, or other facilities 
or property developments, including streets and landscaping. 
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c. Land or an interest in land 
d. Other infrastructure. 

The term includes, without limitation, classroom buildings, lab- oratory buildings, research facilities, libraries, physical education 
facilities, continuing education centers, student cafeterias, and activity facilities, including sports facilities, student and faculty 
housing facilities, and administrative office facilities. (3) Cost. — Any of the following in financing the cost of capital facilities 

mr) 

and special obligation bond projects, as authorized by this Chapter: 
a. The cost of constructing, reconstructing, renovating, repairing, 

enlarging, acquiring, and improving capital facilities and special 
obligation bond projects, including the acquisition of land, rights- 
of-way, easements, franchises, equipment, furnishings, and other 
interests in real or personal property acquired or used in connec- 
tion with a capital facility or special obligation bond project. 

. The cost of engineering, architectural, and other consulting ser- 
vices as may be required. 

The OR of providing personnel to ensure effective project manage- 
ment. 

d. Finance charges, reserves for debt service, and interest prior to 
and during construction. 

e. Administrative expenses and charges incurred by the State in 
connection with the administration of a bond program created 
under this Chapter. 

. The cost of bond insurance, investment contracts, credit enhance- 
ment, and liquidity facilities, interest-rate swap agreements or 
other derivative products, financial and legal consultants, and 
related costs of bond and note issuance. 

g. The cost of reimbursing the State for any payments made for any 
cost described in this subdivision. 

h. Any other costs and expenses necessary or incidental to the 
purposes of this Chapter. 

oa 

c 

. (4) Credit facility. — An agreement entered into by the State Treasurer on 
behalf of the State with a bank, savings and loan association or other 
banking institution, an insurance company, reinsurance company, 

surety company or other insurance institution, a corporation, invest- 

ment banking firm or other investment institution, or any financial 
institution or other similar provider of a credit facility, which provider 

may be located within or without the United States, and providing for 

rompt payment of all or any part of the principal or purchase price 

whether at maturity, presentment or tender for purchase, redemp- 

tion or acceleration), redemption premium, if any, and interest on any 

bonds or notes payable on demand or tender by the owner, in 

consideration of the State’s agreeing to repay the provider of the credit 

facility in accordance with the terms and provisions of the agreement. 

(5) Fiscal period. — A fiscal biennium or a fiscal year of the fiscal 

biennium. 
(6) Fiscal year. — The fiscal year of the State beginning on July 1 of one 

calendar year and ending on June 30 of the next calendar year. 

(7) Par formula. — A provision or formula adopted by the State to provide 

for the adjustment, from time to time, of the interest rate or rates 

borne or provided for by any bonds or notes, including: 

a. A provision providing for an adjustment so that the purchase price 

of bonds or notes in the open market would be as close to par as 

b. Poe oe providing for an adjustment based upon a percentage 

or percentages of a prime rate or base rate, which percentages 

may vary or be applied for different periods of time. 
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c. A provision that the State Treasurer determines is consistent with 
this Chapter and will not materially and adversely affect the 
financial position of the State and the marketing of bonds or notes 
at a reasonable interest cost to the State. 

(8) Securities issued under this Chapter. — Any of the following: 
a. University improvement general obligation bonds, refunding 

bonds, notes, and refunding notes issued under Article 2 of this 
Chapter. 

b. Special obligation bonds, bond anticipation notes, and refunding 
bonds issued under Article 3 of this Chapter. 

c. Community college general obligation bonds, refunding bonds, 
notes, and refunding notes issued under Article 4 of this Chapter. 

(9) State. — The State of North Carolina. 
(10) State Treasurer. — The incumbent Treasurer, from time to time, of 

the State. 
(11) University. — The University of North Carolina and its constituent 

and affiliated institutions, including, without limitation, the Univer- 
sity of North Carolina Center for Public Television, the University of 
North Carolina Health Care System, the North Carolina School of 
Science and Mathematics, and the North Carolina Arboretum. 
(2000-3, s. 1.2.) 

Editor’s Note. — Session Laws 2000-3, s. 1, 
provides: “This act shall be known as the 
Michael K. Hooker Higher Education Facilities 
Financing Act.” 

Session Laws 2000-3, s. 11, made this Article 
effective May 25, 2000. 

Session Laws 2000-3, s. 2, makes provisions 
for the proceeds of the University Improvement 
General Obligation Bonds, and s. 3 makes 
provisions for proceeds of Community College 
General Obligation Bonds. See Editor’s Notes 
at §§ 116D-6 and 116D-41. 

Session Laws 2000-3, s. 5(a) through (c), 
provides: 

“Interpretation of Act. 
“(a) Additional Method. This act provides an 

additional and alternative method for the doing 
of the things authorized by this act and shall be 
regarded as supplemental and additional to 
powers conferred by other laws. Except where 
expressly provided, this act shall not be re- 
garded as in derogation of any powers now 
existing. The authority granted in this act is in 
addition to other laws now or hereinafter en- 
acted authorizing The University of North 
Carolina to issue self-liquidating debt or other 
debt secured by designated sources of funds.” 

“(b) Statutory References. References in this 
act to specific sections or Chapters of the Gen- 
eral Statutes are intended to be references to 
those sections or Chapters as they may be 
amended from time to time by the General 
Assembly. 

“(c) Liberal Construction. This act, being nec- 
essary for the health and welfare of the people 
of the State, shall be liberally construed to 
effect its purposes.” 

Session Laws 2000-3, s. 5(d), contains a 
severability clause. 

Session Laws 2000-3, s. 10, provides that the 
question of the issuance of the bonds autho- 
rized by Articles 2 and 4 of Chapter 116D of the 
General Statutes, as enacted by the act, and 
authorized by Sections 2 and 3 of the act, shall 
be submitted to the qualified voters of the State 
at the statewide general election to be held in 
November 2000, which election shall be con- 
ducted under the laws governing elections. Bal- 
lots, voting systems authorized by Article 14 of 
Chapter 163 of the General Statutes, or both 
may be used in accordance with rules pre- 
scribed by the State Board of Elections. The 
bond question to be used in the ballots or voting 
systems shall be in substantially the following 
form: 

[ ] FOR[ ] AGAINST 
the issuance of State of North Carolina Higher 
Education Improvement Bonds, constituting 
general obligation bonds of the State secured by 
a pledge of the faith and credit and taxing 
power of the State for the purpose of providing 
funds, with any other available funds, to pay all 
or part of the cost of (i) renovating laboratories, 
classrooms, academic buildings, and worker 
training facilities and providing other capital 
improvements at the 59 institutions of the 
North Carolina Community College System in 
order to fulfill the mission of educating stu- 
dents and providing worker training essential 
to the North Carolina economy, and to address 
expected large increases in student enrollment, 
and (ii) renovating and replacing classrooms, 
laboratories, and academic buildings and pro- 
viding other capital improvements at the 16 
campuses of the constituent institutions, the 
affiliated institutions, and the Center for Public 
Television (UNC-TV) of the University of North 
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Carolina System in order to meet large ex- 
pected student enrollment increases, serve 
North Carolina by providing the education crit- 
ical to the State’s economy, and continue to 
provide UNC-TV public television to the State’s 
viewers; in the amount of three billion one 
hundred million dollars ($3,100,000,000). 

The section further provides that if a major- 
ity of those voting on the bond question in the 
election vote in favor of the issuance of the 
bonds, the bonds may be issued as provided in 

HIGHER EDUCATION BONDS §116D-3 

bond question in the election do not vote for the 
issuance of the bonds, the bonds shall not be 
issued. The results of the election shall be 
canvassed and declared as provided by law for 
elections for State officers; the results of the 
election shall be certified by the State Board of 
Elections to the Secretary of State, in the man- 
ner and at the time provided by the general 
election laws of the State. 

Session Laws 2000-3, s. 6, had duplicate text 
which Session Laws 2000-3, s. 1.1(2), which 

this act, and if a majority of those voting on the __ was codified as § 116-13.1(a)(2). 

§ 116D-2. General provisions. 

(a) Signatures. 7 Should any officer whose signature or facsimile signature 
appears on securities issued under this Chapter cease to be that officer before 
the delivery of the securities, the signature or facsimile signature shall 
nevertheless have the same validity for all purposes as if the officer had 
remained in office until delivery of the securities. Securities issued under this 
Chapter may bear the facsimile signatures of persons, who at the actual time 
of the execution of the securities were the proper officers to sign any security 
although at the date of the security those persons may not have been officers. 

(b) Tax Exemption. — Securities issued under this Chapter shall at all times 
be free from taxation by the State or any political subdivision or any of their 
agencies, excepting estate, inheritance, or gift taxes, income taxes on the gain 
from the transfer of the securities, and franchise taxes. The interest on the 
securities is not subject to taxation as income. 

(c) Investment Eligibility. — Securities issued under this Chapter are 
securities in which all of the following may invest, including capital in their 

control or belonging to them: public officers, agencies, and public bodies of the 

State and its political subdivisions, insurance companies, trust companies, 

investment companies, banks, savings banks, savings and loan associations, 

credit unions, pension or retirement funds, other financial institutions en- 

gaged in business in the State, executors, administrators, trustees, and other 

fiduciaries. Securities issued under this Chapter are securities which may 

properly and legally be deposited with and received by any officer or agency of 

the State or a political subdivision of the State for any purpose for which the 

deposit of bonds or notes of the State or any political subdivision is now or may 

later be authorized by law. 
(d) Inconsistent Laws. — All general, special, or local laws that are 

inconsistent with this Chapter do not apply to this Chapter. (2000-3, s. 1.2.) 

§ 116D-3. Reports. 

(a) Board of Governors. — The Board of Governors shall report to the Joint 

Legislative Commission on Governmental Operations by September 15 of each 
year, and more frequently as the Commission requests, on the following: 

(1) University Improvement General Obligation Bonds. — The Board of 

Governors shall report on projects funded by university improvement 
general obligation bonds under Article 2 of this Chapter, including the 

total project costs, the amount to be funded from the bonds, the 

expenditures to date from the bonds and other sources, and the 

percentage of each project completed. Each annual report shall 

‘nclude estimated operating costs for each project begun in atte 
preceding fiscal year, including proposed sources of funds and antici- 

pated dates for occupancy. Operating costs shall be projected for a 
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period of at least 20 years from the date of anticipated project 
completion. 

(2) Special Obligation Bonds. — The Board of Governors shall report on 
special obligation bonds issued under Article 3 of this Chapter, 
including the amount of debt, itemized for each institution of the 
University, by bond issue, and by project. The report shall include 
schedules of debt service requirements and actual payments, as well 
as evidence of compliance with additional financial covenants re- 
quired by bond documents. The report shall identify the trends and 
current revenue streams of the sources of obligated resources pledged 
for each bond issue. 

(b) Treasurer. — Upon issuance of university improvement general obliga- 
tion bonds under Article 2 of this Chapter or community college general 
obligation bonds under Article 4 of this Chapter, the Treasurer shall forward a 
schedule of required payments of principal and interest over the life of the 
bonds to the Director of the Budget, with copies to the Joint Legislative 
Commission on Governmental Operations and the Fiscal Research Division. 
The Treasurer shall report to the Joint Legislative Commission on Govern- 
mental Operations by September 15 of each year, and more frequently as the 
Commission requests, on the university improvement general obligation bonds 
issued under Article 2 of this Chapter and community college general obliga- 
tion bonds issued under Article 4 of this Chapter, including the annual debt 
service requirements over the remainder of the life of the bonds. 

(c) Community Colleges. — The Community Colleges System Office shall 
report quarterly to the Joint Legislative Education Oversight Committee on 
the projects funded from community college general obligation bonds. Each 
report shall include the total project costs, the amount to be funded from the 
bonds, the expenditures to date from the bonds and other sources, and the 
percentage of each project completed. (2000-3, s. 1.2.) 

Cross References. — As to the interpreta- Governors to include, in its periodic report 
tion and implementation of the Michael K. under this section, details of all allocations for 
Hooker Higher Education Facilities Financing _repairs and renovations and cost overruns from 
Act, Session Laws 2000-3, see the Editor’s Note bond proceeds allocated to the reserve, see the 
under § 116D-1. As to the duty of the Board of _ editor’s notes under § 116D-6. 

§ 116D-4. Minority and historically underutilized busi- 
ness participation. 

(a) Minority Business Participation. — The goals set by G.S. 143-128 for 
participation in projects by minority businesses apply to projects funded by the 
proceeds of bonds or notes issued under this section. The following State 
agencies shall monitor compliance with this requirement and shall report to 
the General Assembly by January 1 of each year on the participation by 
minority businesses in these projects. The State Construction Office, Depart- 
ment of Administration, shall monitor compliance with regard to projects 
funded by the proceeds of university improvement general obligation bonds 
and notes and special obligation bonds and notes; the Board of Governors of 
The University of North Carolina shall provide the State Construction Office 
any information required by the State Construction Office to monitor compli- 
ance. The Community Colleges System Office shall monitor compliance with 
regard to projects funded by the proceeds of community college general 
obligation bonds and notes. 

(b) [Participation in providing professional services.] — The Department of 
State Treasurer shall provide contracting opportunities for historically 
underutilized businesses in providing professional services in connection with 
the issuance of bonds and notes authorized by this section. As used in this 
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subsection, the term “historically underutilized business” ess” mean 
described in G.S. 143-48. The Department of State Treasurer shall eee increase the amount of legal, financial, and other professional services ac- 
quired by it from historically underutilized businesses. With the assistance of 
the Office for Historically Underutilized Businesses in the Department of 
Administration, the Department of State Treasurer shall set objectives for 
contracting with these businesses, identify and eliminate barriers or con- 
straints that may restrict these businesses from contracting with the Depart- 
ment, and develop a plan for meeting its objectives. The Department of State 
Treasurer shall report quarterly to the Office for Historically Underutilized 
Businesses on its progress in carrying out th 
(2000-3, s. 7(a), (b).) ying e requirements of this subsection. 

Editor’s Note. i Session Laws 2000-3, s. bracketed text inserted at the direction of the 
7(a) and (b), was codified as this section andthe Revisor of Statutes. 

§ 116D-5. Higher Education Bond Oversight Committee. 

(a) Creation and Membership. — The Higher Education Bond Oversight 
Committee is established. The Committee shall be located administratively in 
the General Assembly. The Committee shall consist of 10 members appointed 
as provided below. In making appointments, each appointing officer shall select 
members who have appropriate experience and knowledge of the issues to be 
examined by the Committee and shall strive to ensure geographical diversity 
among the membership. 

(1) Three members shall be appointed by the Speaker of the House of 
Representatives. 

(2) Three members shall be appointed by the President Pro Tempore of 
the Senate. 

(3) Two members shall be appointed by the Chair of the Board of 
Governors of The University of North Carolina. 

_ (4) Two members shall be appointed by the Chair of the State Board of 

Community Colleges. 
(b) Terms. — Terms on the Committee are for three years and begin on 

January 15, except the terms of the initial members, which begin on appoint- 

ment. A member continues to serve until a successor is appointed. A vacancy 

shall be filled within 30 days by the officer who made the original appointment. 

(c) Duties. — The Committee shall: . 

(1) Call for reports and presentations from the following parties and 

convene for the purpose of hearing from the following parties: 

a. The University Facilities Office of each institution of The Univer- 

sity of North Carolina. 1a . 

b. The Facilities Office of the General Administration of The Univer- 

sity of North Carolina. ‘as 

c. The State Construction Office of the Department of Administra- 

tion. 
; 

d. The president of each community college, or the president’s desig- 

nee. 
e. The Administrative and Facilities Services Section of the North 

Carolina Community College System Office. 

f. The State Treasurer. . . 

(2) Analyze and prepare recommendations, based on the information 

received under subdivision (1) of this subsection, concerning the 

ing issues: 
: 

Peete cos pestditures of the proceeds from the bonds i
ssued under 

" “the Michael K. Hooker Higher Education Facilities Financing 
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Act, S.L. 2000-8, are in compliance with the provisions of the 
Michael K. Hooker Higher Education Facilities Financing Act, 
S.L. 2000-3. 

b. Whether the awarded contracts are consistent with the budget and 
scope of the approved projects. 

c. Whether changes in construction methods could enhance cost 
savings and promotion of on-time completion of projects. 

d. Whether the bond issuances are adequately timed to reflect cash- 
flow requirements of the projects. 

(d) Reports. — The Committee shall report semiannually to the Board of 
Governors of The University of North Carolina, the State Board of Community 
Colleges, and the Joint Legislative Commission on Governmental Operations. 

(e) Organization. — The President Pro Tempore of the Senate and the 
Speaker of the House of Representatives shall each designate a cochair of the 
Committee. The Committee shall meet at least once a quarter upon the joint 
call of the cochairs. A quorum of the Committee is six members. No action may 
be taken except by a majority vote at a meeting at which a quorum is present. 

(f) Funding. — From funds available to the General Assembly, the Legisla- 
tive Services Commission shall allocate monies to fund the work of the Higher 
Education Bond Oversight Committee. Members of the Committee receive 
subsistence and travel expenses as provided in G.S. 120-3.1 and G.S. 138-5. 

(g) Staff. — The Legislative Services Commission, through the Legislative 
Services Officer, shall assign professional staff to assist the Committee in its 
work. Upon the direction of the Legislative Services Commission, the Super- 
visors of Clerks of the Senate and of the House of Representatives shall assign 
clerical staff to the Committee. The expenses for clerical employees shall be 
borne by the Committee. 

(h) Expiration. — The Higher Education Bond Oversight Committee termi- 
nates upon completion of all projects funded by bond proceeds issued under the 
Michael K. Hooker Higher Education Facilities Financing Act, S.L. 2000-3. 
(2000-3, s. 4(a)-(h).) 

Editor’s Note. — Session Laws 2000-3, s. 
4(a)-(h), was codified as this section and inter- 

nal references changed at the direction of the 
Revisor of Statutes. 

ARTICLE 2. 

General Obligation Bonds for Financing Capital Facilities for 

The University of North Carolina. 

§ 116D-6. Short title. 

This Article may be cited as the University Improvement General Obligation 
Bonds Finance Act. (2000-3, s. 1.2.) 

Editor’s Note. — Session Laws 2000-3, s. 
11, made this Article effective May 25, 2000. 
As to the interpretation and implementation 

of the Michael K. Hooker Higher Education 
Facilities Financing Act, Session Laws 2000-38, 
see the Editor’s Note under § 116D-1. 

Session Laws 2000-3, s. 2(a), directs that the 
proceeds of university improvement general 
obligation bonds and notes, including any pre- 
mium thereon, except the proceeds of univer- 
sity improvement general obligation bonds the 

issuance of which has been anticipated by bond 
anticipation notes or the proceeds of refunding 
bonds or notes, are to be allocated and ex- 
pended for paying the cost of university capital 
facilities, to the extent and as provided in 
Article 2 of Chapter 116D of the General Stat- 
utes, as enacted by the act and subject to 
change as provided in the act, and sets out a 
schedule of allocations for each of the constitu- 
ent or affiliated institutions, totaling 
$2,500,000,000.00. 
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Session Laws 2000-3, s. 2(b), authorizes the 
Director of the Budget to use excess funds to 
meet increased costs of other capital facilities 
located at the same institution, where the cost 
of a particular capital facility is less than the 
amount allocated for it and to do so would be in 
the best interest of the State and the Univer- 
sity, and directs the Director to report to the 
Joint Legislative Commission on Governmental 
Operations on any such changes. Section 2(b) 
further authorizes the General Assembly, in its 
discretion, from time to time, to change any 
capital facility and the amount of the allocation 
for it set forth in the act. The provisions of G.S. 
116-11(9) with respect to appropriations to the 
Board of Governors of The University of North 
Carolina do not apply to proceeds of university 
improvement general obligation bonds and 
notes issued pursuant to Article 2 of Chapter 
116D of the General Statutes, as enacted by the 
act. 

Session Laws 2000-3, s. 2(c), provides that 
allocations to the costs of a capital improve- 
ment or undertaking in each case may include 
allocations to pay the costs set forth in the act 
in connection with the issuance of university 
improvement general obligation bonds for that 
capital improvement or undertaking. 

§ 116D-7. Definitions. 

HIGHER EDUCATION BONDS §116D-8 

Session Laws 2000-3, s. 2(d), provides that 
the validity of university improvement general 
obligation bonds and notes issued under Article 
2 of Chapter 116D of the General Statutes, as 

enacted by the act, is not affected by any 
subsequent adjustment of allocations, or by any 
failure to comply with the reporting require- 
ments provided in the act. 

Session Laws 2000-3, s. 2(e), provides that 
bond proceeds allocated to the reserve for re- 
pairs and renovations and cost overruns are to 
be used only for repairs and renovations for 
institutions listed in the section and for addi- 
tional costs needed for projects listed due to 
cost overruns. The subsection authorizes the 
Board of Governors, subject to the approval of 
the Director of Budget, to determine the capital 
facilities for which bond proceeds in the reserve 
may be used. The Board of Governors is di- 
rected to include the details of all allocations 
made pursuant to this subsection in its periodic 
reports under G.S. 116D-3 to the Joint Legisla- 
tive Commission on Governmental Operations. 

Session Laws 2000-8, s. 2(f), provides that it 
is the intent of the General Assembly that every 
effort be made to preserve the architectural and 
historic fabric of the buildings being renovated 
pursuant to the section. 

The following definitions apply in this Article: . . . 

(1) Bonds. — Bonds authorized to be issued under this Article, including 

refunding bonds. 
(2) Notes. — Notes issued under this Article. 

(3) University improvement general obligation bonds. — Bonds autho- 

rized to be issued under this Article, 

(2000-3, s. 1.2.) 

including refunding bonds. 

§ 116D-8. Authorization of bonds and notes. 

Subject to a favorable vote of a maj ority of the qualified voters of the State 

who vote on the question of issuing university improvement general obligation 

bonds in the election held as provided by law, the State Treasurer may, by and 

with the consent of the Council of State, issue and sell, at one time or from time 

to time, university improvement general obligation bonds of the State to be 

designated “State of North Carolina University Improvement General Obliga- 

tion Bonds’, with any additional designations as may be determined to indicate 

the issuance of bonds from time to time, or notes of the State. Except as 

otherwise provided by this Article, the aggregate amount of bonds and notes 

issued pursuant to this Article shall not exceed two billion five hundred million 

dollars ($2,500,000,000). The bonds an 

years up to the following amounts: 

Fiscal Year 
2000-2001 
2001-2002 
2002-2003 
2003-2004 
2004-2005 
2005-2006 

d notes shall be issued in the following 

Aggregate Amount 
$ 201,600,900 

241,900,000 
483,900,000 
483,900,000 
564,500,000 
524,200,000 
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If less than the aggregate amount of bonds or notes authorized to be issued 

in a fiscal year is issued in that fiscal year, the balance for that fiscal year may 

be issued in any subsequent fiscal year. Refunding bonds and notes issued 
pursuant to G.S. 116D-11(f) shall not be included in the limitation on the 
aggregate amount of bonds and notes that may be issued pursuant to this 
Article. 

The proceeds of bonds or notes issued under this Article shall be applied to 
finance the cost of improvement, construction, and acquisition of capital 
facilities for the University or to refund any outstanding bonds or notes issued 
under this Article. The capital facilities to be improved, constructed, or 
acquired with the proceeds of bonds or notes shall be determined as provided 
in G.S. 116D-9. (2000-3, s. 1.2.) 

§ 116D-9. Designation of capital facilities and precondi- 
tions to bond issuance. 

The capital facilities to be financed in whole or in part with the proceeds of 
university improvement general obligation bonds shall be set forth in legisla- 
tion enacted from time to time by the General Assembly. This legislation shall 
also provide for voter approval of the bonds to finance the capital facilities and 
shall become effective only upon approval by the voters. The proceeds of 
university improvement general obligation bonds shall not be expended to pay 
the costs of any capital facilities other than those set forth in that legislation. 
(2000-3, s. 1.2.) 

§ 116D-10. Faith and credit. 

The faith and credit and taxing power of the State are hereby pledged for the 
payment of the principal of and the interest on bonds and notes. The State 
retains the right to amend any provision of this Article to the extent it does not 
impair any contractual right of a bond owner. (2000-3, s. 1.2.) 

§ 116D-11. Issuance of bonds and notes. 

(a) Terms and Conditions. — Bonds or notes may bear any dates, may be 
serial or term bonds or notes, or any combination of these, may mature in any 
amounts and at any times, not exceeding 25 years from their dates, may be 
payable at any places, either within or without the United States, in any coin 
or currency of the United States that at the time of payment is legal tender for 
payment of public and private debts, may bear interest at any rates, which 
may vary from time to time, and may be made redeemable before maturity, at 
the option of the State or otherwise as may be provided by the State, at any 
prices, including a price greater than the face amount of the bonds or notes, 
and under any terms and conditions, all as may be determined by the State 
Treasurer, by and with the consent of the Council of State. 

(b) Signatures; Form and Denomination; Registration. — Bonds or notes 
may be issued in certificated or uncertificated form. If issued in certificated 
form, bonds or notes shall be signed on behalf of the State by the Governor or 
shall bear the Governor’s facsimile signature, shall be signed by the State 
Treasurer or shall bear the State Treasurer’s facsimile signature, and shall 
bear the Great Seal of the State or a facsimile of the Seal impressed or 
imprinted on them. If bonds or notes bear the facsimile signatures of the 
Governor and the State Treasurer, the bonds or notes shall also bear a manual 
signature which may be that of a bond registrar, trustee, paying agent, or 
designated assistant of the State Treasurer. The form and denomination of 
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bonds or notes, including the provisions with respect to regi i 
bonds or notes and any system for their raaiciaahion shulanenentte state 
Treasurer may determine in conformity with this Article 

(c) Manner of Sale; Expenses. — Subject to the approval by the Council of 
oe o ie manner in which bonds or notes shall be offered for sale, 
w 1 = ee, Be or private sale, whether within or without the United States, 
and W et er by publishing notices in certain newspapers and financial 
journals, mailing notices, inviting bids by correspondence, negotiating con- 
tracts of purchase or otherwise, the State Treasurer is authorized to sell bonds 
or notes at one time or from time to time at any rates of interest, which may 
vary from time to time, and at any prices, including a price less than the face 
amount of the bonds or notes, as the State Treasurer may determine. All 
expenses incurred in the preparation, sale, and issuance of bonds or notes shall 
be paid by the State Treasurer from the proceeds of bonds or notes or other 
available moneys. 

(d) Application of Proceeds. — The proceeds of any bonds or notes shall be 
used solely for the purposes for which the bonds or notes were issued and shall 
be disbursed in the manner and under the restrictions, if any, that the Council 
of State may provide in the resolution authorizing the issuance of, or in any 
trust agreement securing, the bonds or notes. 
Any additional moneys which may be received by means of a grant or grants 

from the United States or any agency or department thereof or from any other 
source to aid in financing the cost of a capital facility may be disbursed, to the 
extent permitted by the terms of the grant or grants, without regard to any 
limitations imposed by this Article. 

(e) Notes; Repayment. — By and with the consent of the Council of State, 

the State Treasurer is authorized to borrow money and to execute and issue 

notes of the State for the same, but only in the following circumstances and 

under the following conditions: 
(1) For anticipating the sale of bonds, the issuance of which the Council of 

State has approved, if the State Treasurer considers it advisable to 

postpone the issuance of the bonds. 

(2) For the payment of interest on or any installment of principal of any 

bonds then outstanding, if there are not sufficient funds in the State 

treasury with which to pay the interest or installment or principal as 

they respectively become due. . 

(3) For the renewal of any loan evidenced by notes authorized in this 

Article. 
A) For the purposes authorized in this Article. 

6) For Pehinding bonds or notes as authorized in this Article. 

Funds derived from the sale of bonds or notes may be used in the payment 

of any bond anticipation notes issued under this Article. Funds p
rovided by the 

General Assembly for the payment of interest on or principal of bonds shall be 

used in paying the interest on or principal of any notes and any renewals 

thereof, the proceeds of which have been used in paying interest on or principal 

ae Refunding Bonds and Notes. — By and with the consent of the Council of 

State, the State Treasurer is authorized to issue and sell refunding bonds and 

notes for the purpose of refunding bonds or notes issued pursuant to this 

Article and to pay the cost of issuance of the refunding bonds or notes. The 

refunding bonds and notes may be combined with any other issues of State 

bonds and notes similarly secured. Refunding bonds or notes may be issued at 

any time prior to the final maturity of the debt or obligation to be refunded. 

The proceeds from the sale of any refunding bonds or notes shall be applied to 

459 



§116D-11 2000 INTERIM SUPPLEMENT §116D-11 

the immediate payment and retirement of the bonds or notes being refunded 

or, if not required for the immediate payment of the bonds or notes being 

refunded, the proceeds shall be deposited in trust to provide for the payment 

and retirement of the bonds or notes being refunded and to pay any expenses 

incurred in connection with the refunding. Money in a trust fund may be 

invested in (i) direct obligations of the United States government, (ii) obliga- 

tions the principal of and interest on which are guaranteed by the United 

States government, (iii) obligations of any agency or instrumentality of the 

United States government if the timely payment of principal and interest on 
the obligations is unconditionally guaranteed by the United States govern- 
ment, or (iv) certificates of deposit issued by a bank or trust company located 
in the State if the certificates are secured by a pledge of any of the obligations 
described in (i), (ii), or (iii) above having an aggregate market value, exclusive 
of accrued interest, equal at least to the principal amount of the certificates so 
secured. This section does not limit the duration of any deposit in trust for the 
retirement of bonds or notes being refunded but that have not matured and are 
not presently redeemable, or if presently redeemable, have not been called for 
redemption. 

(g) University Improvement Bonds Fund. — The proceeds of university 
improvement general obligation bonds and notes, including premium thereon, 
if any, except the proceeds of bonds the issuance of which has been anticipated 
by bond anticipation notes or the proceeds of refunding bonds or notes, shall be 
placed by the State Treasurer in a special fund to be designated “University 
Improvement Bonds Fund”. Moneys in the University Improvement Bonds 
Fund shall be used for the purposes set forth in this Article. 
Any additional moneys that may be received by means of a grant or grants 

from the United States of America or any agency or department thereof or from 
any other source to aid in financing the cost of any university improvements 
authorized by this Article may be placed by the State Treasurer in the 
University Improvement Bonds Fund or in a separate account or fund and 
shall be disbursed, to the extent permitted by the terms of the grant or grants, 
without regard to any limitations imposed by this act [the Michael K. Hooker 
Higher Education Facilities Financing Act, S. L. 2000-3]. 

The proceeds of university improvement general obligation bonds and notes 
may be used with any other moneys made available by the General Assembly 
for the making of university improvements, including the proceeds of any other 
State bond issues, whether previously made available or which may be made 
available after the effective date of this Article. The proceeds of university 
improvement bonds and notes shall be expended and disbursed under the 
direction and supervision of the Director of the Budget. The funds provided by 
this Article for university improvements shall be disbursed for the purposes 
provided in this Article upon warrants drawn on the State Treasurer by the 
State Controller, which warrants shall not be drawn until requisition has been 
approved by the Director of the Budget and which requisition shall be 
approved only after full compliance with the Executive Budget Act, Article 1 of 
Chapter 143 of the General Statutes. (2000-3, s. 1.2.) 

Editor’s Note. — As to the interpretation capital facilities located at the same institution 
and implementation of the Michael K. Hooker _ or to otherwise change allocations where to do 
Higher Education Facilities Financing Act, Ses- so would be in the best interest of the State and 
sion Laws 2000-3, see the Editor’s Note under the University, see the Editor’s Note under 
§ 116D-1. § 116D-6. 

As to the authority of the Director of the The bracketed text in subsection (g) has been 
Budget and of the General Assembly to use inserted at the direction of the Revisor of Stat- 
excess funds to meet increased costs of other utes as it appears to be the intended reference. 
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§ 116D-12. Variable rate demand bonds and notes. 

(a) In fixing the details of bonds an 
that the bonds and notes may: 

(1) Be made payable from time to time on demand or tender for purchase 
by the owner, if a credit facility supports the b 
State Treasurer specifically y supports the bonds or notes, unless the 

determines that a credit facility is not 
required upon a finding and determination by the State Treasurer 
that the absence of a credit facility will not materially and adversely 
affect the financial position of the State and the marketing of the 
bonds or notes at a reasonable interest cost to the State. 

(2) Be additionally supported by a credit facility. 
(3) Be made subject to redemption or a mandatory tender for purchase 

prior to maturity. 
(4) Bear interest at rates that may vary from any periods of time, as may 

be provided in the proceedings providing for the issuance of the bonds 
or notes, including, without limitation, any variations as may be 
permitted pursuant to a par formula. 

(5) Be made the subject of a remarketing agreement whereby an attempt 
is made to remarket bonds or notes to new purchasers prior to their 
pte aurment for payment to the provider of the credit facility or to the 

ate. 
(b) If the aggregate principal amount payable by the State under a credit 

facility is in excess of the aggregate principal amount of bonds or notes secured 
by the credit facility, whether as a result of the inclusion in the credit facility 
of a provision for the payment of interest for a limited period of time or the 
payment of a redemption premium, or for any other reason, then the amount 
of authorized but unissued bonds or notes during the term of the credit facility 
shall not be less than the amount of the excess, unless the payment of the 
excess is otherwise provided for by agreement of the State executed by the 
State Treasurer. (2000-3, s. 1.2.) 

d notes, the State Treasurer may provide 

§ 116D-13. Other agreements. 

The State Treasurer may authorize, execute, obtain, or otherwise provide for 

bond insurance, investment contracts, credit and liquidity facilities, interest 

rate swap agreements and other derivative products, and any other related 

instruments and matters the State Treasurer determines are desirable in 

connection with the issuance of bonds or notes. The State Treasurer is 

authorized to employ and designate any financial consultants, underwriters, 

and bond attorneys to be associated with any bond issue under this Article as 

the State Treasurer considers necessary. (2000-3, s. 1.2.) 

§§ 116D-14 through 116D-20: Reserved for future codification pur- 

poses. 

ARTICLE 3. 

Special Obligation Bonds for Improvements to the Facilities of 

The University of North Carolina. 

§ 116D-21. Purpose. 

The purpose of this Article is to authorize the Board of Governors of The 

University of North Carolina to issue special obligation bonds, payable from 
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obligated resources, but with no pledge of taxes or the faith and credit of the 

State or any agency or political subdivision of the State, to pay the cost, in 

whole or in part, of improvements to the facilities of the University. (2000-3, s. 

1.2.) 

Editor’s Note. — Session Laws 2000-3, s. of the Michael K. Hooker Higher Education 

11, made this Article effective May 25, 2000. Facilities Financing Act, Session Laws 2000-3, 

As to the interpretation and implementation see the Editor’s Note under § 116D-1. 

§ 116D-22. Definitions. 

The following definitions apply in this Article: 
(1) Existing facilities. — Buildings and facilities then existing that 

generate income or receipts to the Board of Governors that are 
pledged, under the provisions of a resolution authorizing the issuance 
of the special obligation bonds under this Article, to the payment of 
the bonds. 

(2) Institution. — Each of the institutions enumerated in G.S. 116-2, and 
any affiliated institutions of the University, including, without limi- 
tation, the University of North Carolina Center for Public Television, 
the University of North Carolina Health Care System, the North 
Carolina School of Science and Mathematics, and the North Carolina 
Arboretum. 

(3) Obligated resources. — Any sources of income or receipts of the Board 
of Governors or the institution at which a special obligation bond 
project is or will be located that are designated by the Board as the 
security and source of payment for bonds issued under this Article to 
finance a special obligation bond project, including, without limita- 
tion, any of the following: 
a. Rents, charges, or fees to be derived by the Board of Governors or 

the institution from any activities conducted at the institution. 
b. Earnings on the investment of the endowment fund of the institu- 

tion at which a special obligation project will be located, to the 
extent that the use of the earnings will not violate any lawful 
condition placed by the donor upon the part of the endowment 
fund that generates the investment earnings. 

c. Funds to be received under a contract or a grant agreement, 
including “overhead costs reimbursement” under a grant agree- 
ment, entered into by the Board of Governors or the institution to 
the extent the use of the funds is not restricted by the terms of the 
contract or grant agreement or the use of the funds as provided in 
this Article does not violate the restriction. 

Obligated resources do not include funds appropriated to the Board of 
Governors or the institution from the General Fund by the General 
Assembly from funds derived from general tax and other revenues of 
the State, and obligated resources do not include tuition payment by 
students. 

(4) Special obligation bonds. — Bonds issued under this Article to finance 
the cost of a special obligation project, which bonds are secured by and 
payable from obligated resources designated by the Board of Gover- 
nors at the time the issuance of the bonds is authorized in accordance 
with this Article. 

(5) Special obligation bond project. — Any capital facilities located or to be 
located at an institution for the purpose of carrying out the mission of 
that institution and designated specifically by the Board of Governors 
as a ‘special obligation bond project” for purposes of this Article. A 
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special obligation bond project need not necessarily consist of build- 
ings or facilities that are expected to generate “self-liquidating reve- 
nues’ to the Board of Governors or shee nanetn ee face direct Feats 
charges, or fees from the services provided by the building or facility, 
and may include facilities such as classroom buildings, administra- 
tion buildings, research facilities, libraries, and equipment that do not 
produce direct, or indirect, income to the B 
institution. (2000-3, s. 1.2.) siphielg ingles tnvcwoae Jo os 

§ 116D-23. Credit and taxing power of State not pledged; 
statement on face of bonds. 

Special obligation bonds issued under this Article shall not constitute a debt 
or liability of the State or any political subdivision of the State or a pledge of 
the faith and credit of the State or of any political subdivision of the State. 
Special obligation bonds shall be secured solely by the obligated resources 
pledged to their payment. All of the special obligation bonds shall contain on 
their face a statement to the effect that neither the State nor the Board of 
Governors is obligated to pay the bonds or the interest on the bonds except 
from the obligated resources pledged for payment and that neither the faith 
and credit nor the taxing power of the State or of any political subdivision or 
instrumentality of the State is pledged to the payment of the principal of or the 
interest on the bonds. The issuance of special obligation bonds under this 
Article does not directly or indirectly or contingently obligate the State or any 
A ees of the State to levy or to pledge any taxes for the bonds. 

-3, s. 1.2. 

§ 116D-24. General powers of Board of Governors. 

The Board of Governors is authorized, subject to the requirements of this 
Article, to do all of the following: 

(1) Determine the location and character of any special obligation bond 

project, to acquire, construct, and provide the project, and to main- 

tain, repair, and operate and enter into contracts for the management, 

lease, use, or operation of all or any portion of any special obligation 

bond project and any existing facilities. 

(2) Issue special obligation bonds to pay all or any part of the cost of a 

special obligation bond project, and to fund or refund any bonds 

previously issued by the Board of Governors to finance facilities 

designated as a special obligation bond project. 

(3) Fix and revise from time to time and charge and collect fees, rates, 

rents, charges, and other income for the use of and for the services 

furnished by the institution that are designated as obligated re- 

sources in connection with a special obligation bond issue. 

(4) Establish and enforce, and to agree through any resolution or trust 

agreement authorizing or securing bonds under this Article to make 

and enforce, rules for the use of and services rendered by the 

institution of the income or receipts to be obtained from the use or 
. 

services designated as obligated resources 1n connection with a special 

obligation bond issue. 

(5) Acquire, hold, lease, and dispose of real and personal property in the 

exercise of its powers and the performance of its duties and to lease all 

or any part of a special obligation bond project and any existing 

facilities for any periods of years, not exceeding 40 years, upon any 

terms and conditions as the Board of Governors determines, subject to 

the provisions of G.5. 143-341. 
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(6) Employ consulting engineers, attorneys, accountants, construction 

and financial experts, superintendents, managers, and any other 

employees and agents as may be necessary in its judgment in 

connection with a special obligation bond project and existing facili- 
ties, and to fix their compensation. 

(7) Enter into all contracts and agreements necessary or incidental to the 

performance of its duties and the execution of its powers under this 

Article. 
(8) Receive and accept from any federal, State, or other public agency and 

any private agency, person, or other entity donations, loans, grants, 
aid, or contributions of any money, property, labor, or other things of 
value for a special obligation bond project or any other services 
provided by the institution that is designated as the obligated 
resource in connection with a special obligation bond issue, and to 
agree to apply and use them in accordance with the terms and 
conditions under which they are provided. 

(9) Do all acts and things necessary or convenient to carry out the powers 
granted by this Article. (2000-3, s. 1.2.) 

§ 116D-25. Consultation with the Joint Legislative Com- 
mission on Governmental Operations. 

Whenever this Article requires the approval of the Director of the Budget of 
an action, the Director of the Budget may consult with the Joint Legislative 
Commission on Governmental Operations before giving approval. (2000-3, s. 
U4) 

§ 116D-26. Issuance of special obligation bonds and bond 
anticipation notes. 

(a) Authority. — The Board of Governors may issue, subject to the approval 
of the Director of the Budget, at one time or from time to time, special 
obligation bonds of the Board of Governors for the purpose of paying all or any 
part of the cost of acquiring, constructing, or providing a special obligation 
project. Before issuing special obligation bonds, the Board of Governors shall 
first adopt a resolution (i) setting forth the designation by the Board of 
Governors that the buildings or facilities to be financed by the bond issue are 
the special obligation bond project being financed and (ii) designating the 
obligated resources that will secure and be the source of payment of the special 
obligation bonds to be issued. The Board of Governors shall not issue any 
special obligation bonds unless the Board of Governors finds that sufficient 
obligated resources are reasonably expected to be available (i) to pay the 
principal and interest on the special obligation bonds proposed to be issued, (ii) 
to create and maintain any reserves for the payment of the special obligation 
bonds, to the extent the Board of Governors is required to maintain reserves 
for this purpose by the terms of the trust agreement or resolution authorizing 
the issuance of the special obligation bonds, and (iii) to provide for the 
maintenance and operation of the facilities that are to generate the obligated 
resources to the extent the Board of Governors is required to maintain those 
facilities by the terms of the trust agreement or resolution authorizing the 
issuance of the special obligation bonds. Notwithstanding any other provision 
of this Article, the proceeds of special obligation bonds to be secured by 
obligated resources derived from the operation of or activities at one institution 
may not be applied to finance a special obligation project to be located at 
another institution. 
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(b) Approval Required. — 
special obligation bends for erie Kap abreast esa A A 
trustees of that institution has ap oe d the j BEE wR pert teae  i 
The Board of Governors shall iE ist lpia ps sata es pA 
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g of the special obligation bond proj 
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ana our Howe pecial obligation bonds of each issue shall be dated, 

y times not exceeding 25 years from their dates, shall bear 

interest at any rates as may be determined by the Board of Governors and 

may be redeemable before maturity at the option of the Board, at an srices 

and under any terms and conditions as may be fixed by the Board wed i the 

issuance of the special obligation bonds. The Board of Governors shall 

determine the form and manner of execution of the special obligation bonds 

and shall fix the denominations of the special obligation bonds and the places 

of payment of principal and interest, which may be at any bank or trust 

company within or without the State. Notwithstanding any of the other 

provisions of this Article or any recitals in any special obligation bonds issued 

under the provisions of this Article, all special obligation bonds shall be 

negotiable instruments under the laws of this State, subject only to the 

provisions for registration in a resolution authorizing the issuance of the 

special obligation bonds or a trust agreement securing the bonds. The Board of 

Governors may sell the special obligation bonds in any manner, at public or 

private sale, and for any price, as it may determine to be for its best interests. 

(d) Proceeds; Additional Bonds. — The proceeds of the special obligation 

bonds of each issue shall be used solely for the purpose for which the bonds 

have been authorized and shall be disbursed in the manner and under such 

restrictions, if any, as the Board of Governors may provide in the resolution 

authorizing the issuance of the bonds or in the trust agreement securing them. 

Unless otherwise provided in the authorizing resolution or in the trust 

agreement securing the special obligation bonds, if the proceeds of the special 

obligation bonds, by error of estimates or otherwise, are less than the cost of 

the special obligation bond project, additional bonds may in like manner be 

issued to provide the amount of the deficit and shall be deemed to be of the 

same issue and shall be entitled to payment from the same fund without 

preference or priority of the bonds first issued for the same purpose. 

The resolution providing for the issuance of special obligation bonds, and 

any trust agreement securing them, may also contain limitations upon the 

‘ssuance of additional special obligation bonds as the Board of Governors 

considers proper, and the additional special obligation bonds must be issued 
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under the restrictions and limitations prescribed by the resolution or trust 
agreement. ; ita) 

(e) Temporary Bonds; Notes. — Before preparing definitive bonds, the Board 
of Governors may, under like restrictions, issue interim receipts or temporary 
bonds exchangeable for definitive bonds when the bonds have been executed 
and are available for delivery. The Board may also provide for the replacement 
of any bonds which become mutilated, destroyed, or lost. 

The Board of Governors may enter into or negotiate a note with an 
acceptable bank or trust company in lieu of issuing special obligation bonds for 
the financing of special obligation bond projects covered under this Article. The 
terms and conditions of any note of this nature shall be in accordance with the 
terms and conditions surrounding issuance of the special obligation bonds. 

(f) Bond Anticipation Notes. — The Board of Governors may issue, subject to 
the approval of the Director of the Budget, at one time or from time to time, 
bond anticipation notes of the Board of Governors in anticipation of the 
issuance of special obligation bonds authorized by this Article. The principal of 
and the interest on these notes shall be payable solely from the proceeds of 
special obligation bonds or renewal notes or, in the event bond or renewal note 
proceeds are not available, from the obligated resources designated for their 
payment. The notes of each issue shall be dated, shall mature at any times not 
exceeding two years from their dates, shall bear interest at any rates as may 
be determined by the Board of Governors, and may be redeemable before 
maturity, at the option of the Board of Governors, at any prices and under any 
terms and conditions as may be fixed by the Board of Governors prior to the 
issuance of the notes. The Board shall determine the form and the manner of 
execution of the notes and shall fix the denominations of the notes and the 
places of payment of principal and interest, which may be at any bank or trust 
company within or without the State. Notwithstanding any of the other 
provisions of this Article or any recitals in any notes issued under the 
provisions of this Article, all notes shall be negotiable instruments under the 
laws of this State, subject only to the provisions for registration in a resolution 
authorizing the issuance of the notes or any trust agreement securing the 
bonds in anticipation of which the notes are being issued. The Board of 
Governors may sell the notes in any manner, at public or private sale, and for 
any price, as it may determine to be for its best interests. 

The proceeds of the notes of each issue shall be used solely for the purpose 
for which the special obligation bonds in anticipation of which the notes are 
being issued have been authorized, and the note proceeds shall be disbursed in 
any manner and under any restrictions as the Board of Governors may provide 
in the resolution authorizing the issuance of the notes or bonds or in the trust 
agreement securing the special obligation bonds. 
The resolution providing for the issuance of notes, and any trust agreement 

securing the special obligation bonds in anticipation of which the notes are 
being authorized, may also contain limitations upon the issuance of additional 
notes as the Board of Governors considers proper, and such additional notes 
shall be issued under the restrictions and limitations prescribed by the 
resolution or trust agreement. The Board may also provide for the replacement 
of any notes which shall become mutilated, destroyed, or lost. 

Except as provided in this Article, notes may be issued under this Article and 
other powers vested in the Board of Governors under this Article may be 
exercised by the Board without obtaining the consent of any department, 
division, commission, board, bureau, or agency of the State and without any 
other proceedings or the happening of any other conditions or things than 
those: bneceemin es: conditions, or things which are specifically required by this 

Unless the context indicates otherwise, the word “bonds”, wherever used in this Article, include the words “bond anticipation notes.” (2000-3, s. 1.2.) 
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§ 116D-27. Trust agreement; money received deemed trust 
funds; insurance; remedies. 

(a) Trust Agreement Securing Bonds. — In the discretion of the Board of 
Governors and subject to the approval of the Director of the Budget, any 
special obligation bonds issued under this Article may be secured by a ‘trust 

yee ne _nereaiinasin ine pine pe Governors and a corporate trustee, 
Beier eithoct the Stat p aT or bank having the powers of a trust company 

Be pees e State. The trust agreement or the resolution providing 
or the issuance of special obligation bonds may pledge or assign the obligated 
resources designated as security for the special obligation bonds, but shall not 
convey or mortgage any property of the institution. The trust agreement or 
resolution providing for the issuance of special obligation bonds may contain 
provisions for protecting and enforcing the rights and remedies of the holders 
of the special obligation bonds that are reasonable and proper and not in 
violation of law, including covenants setting forth the duties of the Board of 
Governors in relation to the acquisition, construction, or provision of any of the 
charging and collecting of any rates, fees, or charges that have been designated 
as obligated resources, the maintenance, repair, operation, and insurance of 
any property of the institution, and the custody, safeguarding, and application 
of all moneys. It shall be lawful for any bank or trust company incorporated 

under the laws of the State which may act as depositary of the proceeds of 

special obligation bonds or funds securing special obligation bonds to furnish 

any indemnifying bonds or to pledge any securities as may be required by the 

Board of Governors. A trust agreement or resolution may set forth the rights 

and remedies of the holders of the special obligation bonds and the rights, 

remedies, and immunities of the trustee or trustees, if any, and may restrict 

the individual right of action by the holders. In addition to the foregoing, a 

trust agreement or resolution may contain other provisions the Board of 

Governors considers reasonable and proper for the security of the holders. All 

expenses incurred in carrying out the provisions of the trust agreement or 

resolution may be treated as a part of the cost of the special obligation bond 

projects for which the special obligation bonds are issued or as an expense of 

operation of the special obligation bond project. 

(b) Trust Funds. — All moneys received pursuant to the authority of this 

Article, whether as proceeds from the sale of bonds, or as obligated resources, 

are trust funds to be held and applied solely as provided in this Article. The 

Board of Governors may provide for the payment of all or part of the proceeds 

of the sale of the special obligation bonds and the obligated resources to any 

officer, board, or depositary that it may designate for their custody, and may 

provide for their method of disbursement, with any safeguards and restrictions 

it may determine. Any officer with whom, or any bank or trust company with 

which, moneys are deposited shall act as trustee of the moneys and shall hold 

and apply them for the purposes of this Article, subject to any requirements 

provided in this Article and in the resolution or trust agreement, authorizing 

or securing the special obligation bonds. 

(c) Maeiance ne Nene iiahding the 
provisions of any other law, the Board 

of Governors may carry insurance on any special obligation bond projects and 

any existing facilities in any amounts and covering any risks it considers 

advisable. . ht 7 

(d) Remedies. — Any holder of special obligation bonds issued under this 

Article and the trustees under a trust agreement, except to the extent the 

rights given in this section may be restricted by the trust agreement or the 
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resolution authorizing the issuance of the special obligation bonds, may, either 

at law or in equity, by suit, action, mandamus, or other proceedings, protect 

and enforce any and all rights under the laws of the State or granted under this 

Article or under the trust agreement or resolution, and may enforce and 

compel the performance of all duties required by this Article or by the trust 

agreement or resolution to be performed by the Board of Governors or by any 

of its officers, including the fixing, charging, and collecting of obligated 

resources. (2000-3, s. 1.2.) 

§ 116D-28. Fixing and collecting obligated resources. 

(a) Board to Provide Sufficient Resources. — For the purpose of aiding in the 
financing of a special obligation bond project and to provide security to the 
owners of the special obligation bonds issued to finance the special obligation 
bond project, the Board of Governors is authorized, to the extent the genera- 
tion of the obligated resources is in the control of the Board, to fix, revise from 
time to time, charge, and collect the rents, charges, fees, or other revenues 
constituting the obligated resources. Fees and other revenue sources consti- 
tuting obligated resources may be imposed or increased only with the approval 
of the Board of Governors. As long as any special obligation bonds issued under 
this Article and payable from those obligated resources are outstanding, the 
obligated resources, to the extent within the control of the Board of Governors, 
shall be so fixed and adjusted, with relation to other funds available, as to 
provide funds pursuant to the requirements of the resolution or trust agree- 
ment authorizing or securing the special obligation bonds and at least 
sufficient to pay the principal of and the interest on the special obligation 
bonds as they become due and payable, to assure the continued collection of the 
obligated resources, and to create and maintain reserves for these purposes. A 
sufficient amount of the obligated resources, except any part that may be 
necessary to pay the cost of maintenance, repair, and operation, and to provide 
reserves for these purposes and for renewals, replacements, extensions, 
enlargements, and improvements as may be provided for in the resolution 
authorizing the issuance of the special obligation bonds or in the trust 
agreement securing the same, shall be set aside at regular intervals as may be 
provided in the resolution or trust agreement authorizing the issuance of the 
special obligation bonds in a sinking fund which is hereby pledged to, and 
charged with, the payment of the principal of and the interest on the special 
obligation bonds as they become due and the redemption price or the purchase 
price of special obligation bonds retired by call or purchase as provided in the 
resolution or trust agreement. This pledge shall be valid and binding from the 
time it is made, the obligated resources so pledged and thereafter received by 
the Board of Governors shall immediately be subject to the lien of the pledge 
without any physical delivery of the pledge or further act, and the lien of the 
pledge shall be valid and binding as against all parties having claims of any 
kind in tort, contract, or otherwise against the Board of Governors, irrespective 
of whether the parties have notice of the pledge. Neither the resolution nor any 
trust agreement by which a pledge is created need be filed or recorded except 
in the records of the Board of Governors. The use and disposition of moneys to 
the credit of the sinking fund shall be subject to the provisions of the resolution 
authorizing the issuance of the special obligation bonds or of the trust 
agreement securing the bonds. 

(b) State Pledge. — The State pledges to, and agrees with, the holders of any 
special obligation bonds or notes issued by the Board of Governors pursuant to 
this Article that as long as any of the special obligation bonds or notes are 
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outstanding and unpaid, the State will not limit or alter the rights vested in 
the Board of Governors at the time of issuance of the special obligation bonds 
or notes to set the terms and conditions of the special obligation bonds or notes 
and to fulfill the terms of any agreements made with the bondholders or 
noteholders. The State shall in no way impair the rights and remedies of the 
bondholders or noteholders until the special obligation bonds or notes and all 
costs and expenses in connection with any action or proceedings by or on behalf 
of He panes or noteholders are fully paid, met, and discharged. (2000-3 
sped bara ; 

§ 116D-29. Vesting powers in committee. 

The Board of Governors may authorize its budget and finance committee to 
sell any special obligation bonds which the Board has, with the approval of the 
Director of the Budget, authorized to be issued under this Article in any 
manner and under any limitations or conditions as the Board prescribes and to 
atte other functions under this Article the Board determines. (2000-3, s. 

§ 116D-30. Refunding bonds. 

The Board of Governors may, subject to the approval of the Director of the 

Budget, issue from time to time refunding bonds for the purpose of refunding 

any bonds by the Board under this Article or under any Article of Chapter 116 

of the General Statutes, including the payment of any redemption premium on 

them and any interest accrued or to accrue to the date of redemption of the 

bonds refunded. The Board of Governors is further authorized, subject to the 

approval of the Director of the Budget, to issue from time to time refunding 

bonds for the combined purpose of (i) refunding any bonds issued by the Board 

under this Article or under any Article of Chapter 116 of the General Statutes, 

including the payment of any redemption premium on them and any interest 

accrued or to accrue to the date of redemption of the bonds, and (ii) paying all 

or any part of the cost of acquiring or constructing any additional special 

obligation bond projects. 
This Article, as applicable, governs the issuance of refunding bonds, their 

maturities and other details, the rights and remedies of their holders, and the 

rights, powers, privileges, duties, and obligations of the Board of Governors 

with respect to them. (2000-3, s. leds) 

§ 116D-31. Additional and alternative method. 

This Article provides an additional and alternative method for the doing of 

the things authorized and is supplemental and additional to powers conferred 

by other laws, including G.S. 116-175 to G.S. 116-185, inclusive and G.S. 

116-197 and G.S. 116-198, and is not in derogation of or repealing any powers 

now existing under any other law, whether general, special, or local. The 

issuance of special obligation bonds or refunding bonds under this Article, 

however, need not comply with the requirements of any other law applicable to 

the issuance of bonds. (2000-3, s. AZ) 
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§§ 116D-32 through 116D-40: Reserved for future codification pur- 
poses. 

ARTICLE 4. 

Community Colleges Facilities General Obligation Finance Act. 

§ 116D-41. Short title. 

This Article may be cited as the Community College Facilities General 
Obligation Finance Act. (2000-3, s. 1.2.) 

Editor’s Note. — Session Laws 2000-3, s. 
11, made this Article effective May 25, 2000. 
As to the interpretation and implementation 

of the Michael K. Hooker Higher Education 
Facilities Financing Act, Session Laws 2000-3, 
see the Editor’s Note under § 116D-1. 

Session Laws 2000-3, s. 3(a), provides that 
the proceeds of community college general ob- 
ligation bonds and notes, including any pre- 
mium thereon, except the proceeds of commu- 
nity college general obligation bonds the 
issuance of which has been anticipated by bond 
anticipation notes or the proceeds of refunding 
bonds or notes, are to be allocated and ex- 
pended for paying the cost of community college 
capital facilities, to the extent and as provided 
in Article 4 of Chapter 116D of the General 
Statutes, as enacted by the act and subject to 
change as provided in the act, and sets out a 
schedule of allocations for new construction 
and repair and renovations for each community 
college, campus, and center. 

Session Laws 2000-3, s. 3(b) provides: “Ex- 
cept as provided in this subsection, a commu- 
nity college may use the bond proceeds allo- 
cated in subsection (a) of this section for repair 
and renovation only in accordance with the 
repair and renovation formula adopted by the 
State Board of Community Colleges in May 
1998, as supplemented by additional repair and 
renovation needs determined by the State 
Board of Community Colleges as of April 2000. 
The following provisions govern reallocations: 

“(1) New Construction. — Except as provided 
in this paragraph, new construction funds allo- 
cated in this section to a specific site may not be 
allocated to another site. If the local board of 
trustees of a community college determines 
that new construction funds allocated to a spe- 
cific site are not needed at that site, the board 
may request that the State Board of Commu- 
nity Colleges reallocate those funds for new 
construction at another site of the community 
college. Except in the case of Mayland Commu- 
nity College, the funds may not be reallocated 
from a site outside the main campus county to 
a site within the main campus county. If the 
State Board of Community Colleges determines 

that the funds are not needed for new construc- 
tion at the site for which they were originally 
allocated, it shall approve the reallocation to 
the other site and shall substitute the proposed 
facility at the other site in the Community 
Colleges System Office’s application to the 
State Treasurer pursuant to G.S. 116D-43. 

“Each community college shall submit to the 
State Board of Community Colleges a state- 
ment (i) proposing the capital facilities to be 
financed with the proceeds of community col- 
lege general obligation bonds allocated to that 
community college, (ii) certifying that the pro- 
posed site is included in the allocations in this 
section or is a substitute facility at another site 
because the funds are not needed for new 
construction at the site for which they are 
allocated in this section, (iii) certifying that the 
community college is prepared to proceed with 
the construction, acquisition, or improvement 
of the proposed capital facilities, and (iv) dem- 
onstrating that the applicable matching re- 
quirements have been or will be met. 
“Upon receipt by the State Board of Commu- 

nity Colleges of the information set forth above, 
the Board shall add the proposed capital facil- 
ities to the next application of the Community 
Colleges System Office to the State Treasurer to 
issue bonds pursuant to G.S. 116D-43. 

“The board of trustees of an individual com- 
munity college may use funds allocated for new 
construction either for new construction or for 
repair and renovations. 

“(2) Repair and Renovations. — The board of 
trustees of a community college may use funds 
allocated for repair and renovations only for 
repair and renovations, and not for new con- 
struction. Funds allocated for repair and reno- 
vations shall be directed by the local board of 
trustees of a community college among the 
State Board approved sites of the community 
college on the basis of need, subject to approval 
by the State Board of Community Colleges. 

“(3) Reallocation by General Assembly. — 
The projected allocations set forth above may 
be changed from time to time as the General 
Assembly may decide.” 

Session Laws 2000-3, s. 3(c), provides: “The 
match requirements of Chapter 115D of the 
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General Statutes apply to bond proceeds allo- 
cated in this section for new construction except 
as provided in this subsection. The consultant 
hired by the State Board of Community Col- 
leges to determine funding formulas for the 
community college system developed an index 
to measure each county's ability to pay. The 
consultant found that some counties are unable 
to meet their local match requirement under 
Chapter 115D of the General Statutes because 
of inability to pay. The consultant recom- 
mended applying the “ability to pay” index to 
generate an adjusted matching rate. Accord- 
ingly, community colleges are required to 
match bond proceeds allocated for new con- 
struction in this section only as follows: Com- 
munity colleges assigned an adjusted matching 
rate of less than forty percent (40%) in the 
ability to pay portion of the formula adopted by 
the State Board of Community Colleges in 
March 2000 are not required to match, and 
community colleges assigned an adjusted 
matching rate of forty percent (40%) or more in 
the ability to pay portion of the formula are 
required to match only at the assigned rate.” 

Session Laws 2000-3, s. 3(d), provides: “If the 
State Board of Community Colleges determines 
that a community college has not met its 
‘matching requirements by July 1, 2006, with 

respect to a capital improvement project for 

which bond proceeds are allocated in this act, 

the Board shall certify that fact to the State 

Treasurer by October 1, 2006. All of these bond 

proceeds with respect to which the Board certi- 

fies that the matching requirement has not 

been met by July 1, 2006, shall be placed by the 

State Treasurer in a special account within the 

Community Colleges Bond Fund and shall be 

used for making grants to community colleges. 

Bond proceeds in the special account shall be 

allocated among the community colleges in ac- 

cordance with the following conditions: 

“(1) The State Board of Community Colleges 

shall generate, by October 1, 2006, a priority 

ranking of legitimate community college capital 

improvement needs using a formula based on 

objective meaningful factors relevant to capital 

needs, including actual and projected enroll- 

ment, space requirements, current capacity, 

construction costs, and any other factors the 

State Board considers relevant. 

“(2) The State Board of Community Colleges 

shall provide the State Treasurer a projected 

allocation of the proceeds in the special account 

§ 116D-42. Definitions. 

HIGHER EDUCATION BONDS §116D-42 

‘a accorvance with this priority ranking, except 
at: 
“a. No projected allocation shall be made for a 

community college that the Board certified in 
accordance with this subsection had failed to 
meet a matching requirement. 

“b. No more than four million dollars 
($4,000,000) shall be allocated to a single com- 
munity college. 

“c. Funds shall not be allocated for more than 
one project per community college. 

“(3) The proceeds of grants made from bond 
proceeds in the special account shall be allo- 
cated and expended for paying the cost of 
community college capital improvements in ac- 
cordance with this allocation by the State 
Board of Community Colleges, to the extent 
and as provided in this act. The Director of the 
Budget is empowered, when the Director of the 
Budget determines it is in the best interest of 
the State and the North Carolina Community 
College System to do so, and if the cost of a 
particular project is less than the projected 
allocation, to use the excess funds to increase 
the size of that project or increase the size of 
any other project itemized in this section, or to 
increase the amount allocated to a particular 
community college within the aggregate 
amount of funds available under this section. 

The Director of the Budget shall consult with 

the Advisory Budget Commission and the Joint 

Legislative Commission on Governmental Op- 

erations before making these changes.” 
Session Laws 2000-3, s. 3(e), designates the 

North Carolina Center for Applied Technology 

as a community college with a matching rate of 

less than forty percent (40%), for the purposes 

of the act. 
Session Laws 2000-3, s. 3(f), provides that, 

notwithstanding G.S. 143-341(3)a.2., G.S. 143- 

341(3) applies only to funds provided by this act 

for construction or renovation of community 

college buildings requiring an estimated expen- 

diture of more than two hundred fifty thousand 

dollars ($250,000). 
Session Laws 2000-3, s. 3(g), provides that 

the validity of community college general obli- 

gation bonds and notes issued under Article 4 of 

Chapter 116D of the General Statutes, as en- 

acted by the act, is not affected by any subse- 

quent adjustment of allocations or matching 

requirements provided in the act, or by any 

failure to comply with matching requirements 

or reporting requirements provided in the act. 

finitions apply in this Article: ' \ t 

eS Aare mares to be issued under this Article, including 

refunding bonds. 

(2) Community college. — Define din G.S. 115D-2. 
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(3) Community college general obligation bonds. — Bonds authorized to 
be issued under this Article, including refunding bonds. 

(4) Community Colleges System Office. — The North Carolina Commu- 
nity Colleges System Office, created by Article 1 of Chapter 115D of 
the General Statutes, or if the Community Colleges System Office is 
abolished or otherwise divested of its functions under this Article, the 
public body succeeding it in its principal functions, or upon which are 
conferred by law the rights, powers, and duties given by this Article to 
the Community Colleges System Office. 

(5) Notes. — Notes issued under this Article. (2000-3, s. 1.2.) 

§ 116D-43. Authorization of bonds and notes. 

Subject to a favorable vote of a majority of the qualified voters of the State 
who vote on the question of issuing community college general obligation bonds 
in the election held as provided by law, and upon the application of the 
Community Colleges System Office, the State Treasurer may, by and with the 
consent of the Council of State, issue and sell, at one time or from time to time, 
community college general obligation bonds of the State to be designated 
“State of North Carolina Community College General Obligation Bonds’, with 
any additional designations as may be determined to indicate the issuance of 
bonds from time to time, or notes of the State. Except as otherwise provided by 
this Article, the aggregate amount of bonds and notes issued pursuant to this 
Article shall not exceed six hundred million dollars ($600,000,000). The bonds 
and notes shall be issued in the following years up to the following amounts: 

Fiscal Year Aggregate Amount 
2000-2001 $ 48,400,000 
2001-2002 58,100,000 
2002-2003 116,100,000 
2003-2004 116,100,000 
2004-2005 135,500,000 
2005-2006 125,800,000 

If less than the aggregate amount of bonds or notes authorized to be issued 
in a fiscal year is issued in that fiscal year, the balance for that fiscal year may 
be issued in any subsequent fiscal year. Refunding bonds and notes issued 
pursuant to G.S. 116D-46(f) shall not be included in the limitation on the 
aggregate amount of bonds and notes that may be issued pursuant to this 

icle. 
The proceeds of bonds or notes issued under this Article shall be applied to 

finance the cost of grants to be made by the State to community colleges to 
finance the cost of capital facilities for the community college or to refund any 
outstanding bonds or notes issued under this Article. The capital facilities to be 
improved, constructed, or acquired with the proceeds of bonds or notes shall be 
determined as provided in G.S. 116D-44. (2000-3, s. 1.2.) 

Editor’s Note. — As to the purpose and Laws 2000-3, see the Editor’s Note under 
interpretation of the Michael K. Hooker Higher § 116D-1. 
Education Facilities Financing Act, Session 

$ 116D-44. Designation of capital facilities and precondi- 
tions to bond issuance. 

The capital facilities to be financed in whole or in part with the proceeds of 
community college general obligation bonds shall be described in legislation 
enacted from time to time by the General Assembly. This legislation shall also 
provide for voter approval of the bonds to finance the capital facilities and shall 
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become effective only upon approval b ly u y the voters. The proceeds of communit 
college general obligation bonds shall not be expended to pay the costs of a 
capital facilities other than those described in that legislation. (2000-3, s. 1.2.) 

§ 116D-45. Faith and credit. 

‘The faith and credit and taxing power of the State are hereby pledged for the 
payment of the principal of and the interest on bonds and notes. The State 
retains the right to amend any provision of this Article to the extent it does not 
impair any contractual right of a bond owner. (2000-3, s. 1.2.) 

§ 116D-46. Issuance of bonds and notes. 

(a) Terms and Conditions. — Bonds or notes may bear any dates, may be 

serial or term bonds or notes, or any combination of these, may mature in any 

amounts and at any times, not exceeding 25 years from their dates, may be 

payable at any places, either within or without the United States, in any coin 

or currency of the United States that at the time of payment is legal tender for 

payment of public and private debts, may bear interest at any rates, which 

may vary from time to time, and may be made redeemable before maturity, at 

the option of the State or otherwise as may be provided by the State, at any 

prices, including a price greater than the face amount of the bonds or notes, 

and under any terms and conditions, all as may be determined by the State 

Treasurer, by and with the consent of the Council of State. 

(b) Signatures; Form and Denomination; Registration. — Bonds or notes 

may be issued in certificated or uncertificated form. If issued in certificated 

form, bonds or notes shall be signed on behalf of the State by the Governor or 

shall bear the Governor’s facsimile signature, shall be signed by the State 

Treasurer or shall bear the State Treasurer’s facsimile signature, and shall 

bear the Great Seal of the State or a facsimile of the Seal impressed or 

imprinted on them. If bonds or notes bear the facsimile signatures of the 

Governor and the State Treasurer, the bonds or notes shall also bear a manual 

signature which may be that of a bond registrar, trustee, paying agent, or 

designated assistant of the State Treasurer. The form and denomination of 

bonds or notes, including the provisions with respect to registration of the 

bonds or notes and any system for their registration, shall be as the State 

Treasurer may determine in conformity with this Article. 

(c) Manner of Sale; Expenses. — Subject to the approval by the Council of 

State as to the manner in which bonds or notes shall be offered for sale, 

whether at public or private sale, whether within or without the United 
States, 

and whether by publishing notices in certain newspapers and financial 

journals, mailing notices, inviting bids by correspondence, negotiating con- 

tracts of purchase or otherwise, the State Treasurer is authorized to sell bonds 

or notes at one time or from time to time at any rates of interest, which may 

vary from time to time, and at any prices, including a price less than the face 

amount of the bonds or notes, as the State Treasurer may determine. All 

expenses incurred in the preparation, sale, and issuance of bonds or notes shall 

be paid by the State Treasurer from the proceeds of bonds or notes or other 

De ea oplisation of Proceeds. — The proceeds of any bonds or notes shall be 

used solely for the purposes for which the bonds or notes were 
issued and shall 

be disbursed in the manner and under the restrictions, if any,
 that the Council 

of State may provide in the pc ea ter ee the issuance of, or in any 

ring, the bonds or notes. 

ent aoaalanoneys which may be received by means of a aie or stews 

from the United States or any agency OF department thereof or from any other 
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source to aid in financing the cost of a capital facility may be disbursed, to the 
extent permitted by the terms of the grant or grants, without regard to any 
limitations imposed by this Article. | 

(e) Notes; Repayment. — By and with the consent of the Council of State, 
the State Treasurer is authorized to borrow money and to execute and issue 
notes of the State for the same, but only in the following circumstances and 
under the following conditions: 

(1) For anticipating the sale of bonds the issuance of which the Council of 
State has approved, if the State Treasurer considers it advisable to 
postpone the issuance of the bonds. 

(2) For the payment of interest on or any installment of principal of any 
bonds then outstanding, if there are not sufficient funds in the State 
treasury with which to pay the interest or installment or principal as 
they respectively become due. 

(3) For the renewal of any loan evidenced by notes authorized in this 
Article. 

(4) For the purposes authorized in this Article. 
(5) For refunding bonds or notes as authorized in this Article. 

Funds derived from the sale of bonds or notes may be used in the payment 
of any bond anticipation notes issued under this Article. Funds provided by the 
General Assembly for the payment of interest on or principal of bonds shall be 
used in paying the interest on or principal of any notes and any renewals 
thereof, the proceeds of which have been used in paying interest on or principal 
of the bonds. 

(f) Refunding Bonds and Notes. — By and with the consent of the Council of 
State, the State Treasurer is authorized to issue and sell refunding bonds and 
notes for the purpose of refunding bonds or notes issued pursuant to this 
Article and to pay the cost of issuance of the refunding bonds or notes. The 
refunding bonds and notes may be combined with any other issues of State 
bonds and notes similarly secured. Refunding bonds or notes may be issued at 
any time prior to the final maturity of the debt or obligation to be refunded. 
The proceeds from the sale of any refunding bonds or notes shall be applied to 
the immediate payment and retirement of the bonds or notes being refunded 
or, if not required for the immediate payment of the bonds or notes being 
refunded, the proceeds shall be deposited in trust to provide for the payment 
and retirement of the bonds or notes being refunded and to pay any expenses 
incurred in connection with the refunding. Money in a trust fund may be 
invested in (i) direct obligations of the United States government, (ii) obliga- 
tions the principal of and interest on which are guaranteed by the United 
States government, (iii) obligations of any agency or instrumentality of the 
United States government if the timely payment of principal and interest on 
the obligations is unconditionally guaranteed by the United States govern- 
ment, or (iv) certificates of deposit issued by a bank or trust company located 
in the State if the certificates are secured by a pledge of any of the obligations 
described in (i), (ii), or (iii) above having an aggregate market value, exclusive 
of accrued interest, equal at least to the principal amount of the certificates so 
secured. This section does not limit the duration of any deposit in trust for the 
retirement of bonds or notes being refunded but that have not matured and are 
not presently redeemable, or if presently redeemable, have not been called for 
redemption. 

(g) Community College Bonds Fund. — The proceeds of community college 
general obligation bonds and notes, including premium thereon, if any, except 
the proceeds of bonds the issuance of which has been anticipated by bond 
anticipation notes or the proceeds of refunding bonds or notes, shall be placed 
by the State Treasurer in a special fund to be designated “Community College 
Bonds Fund”. Moneys in the Community College Bonds Fund shall be used for 
the purposes set forth in this Article. 
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Any additional moneys that may be received by m : i eans of a grant or grants 
from De United States of America or any agency A Me renent erent se 
ak a ner ora to aid in financing the cost of any community college capital 

Con ies authorized by this Article may be placed by the State Treasurer in the 
ommunity College Bonds Fund or in a separate account or fund and shall be 

aeons Aa caer se Ucath by the terms of the grant or grants, without 
10ns impose i i i 

Education Facilities raineincine Act, Gan galt aes > cee 
The proceeds of community college general obligation bonds and notes may 

be used with any other moneys made available by the General Assembly for the 
making of grants to community colleges for capital facilities, including the 

proceeds of any other State bond issues, whether previously made available or 

which may be made available after the effective date of this Article. The 

proceeds of community college bonds and notes shall be expended and 
disbursed under the direction and supervision of the Director of the Budget. 
The funds provided by this Article for grants to community colleges shall be 

disbursed for the purposes provided in this Article upon warrants drawn on the 

State Treasurer by the State Controller, which warrants shall not be drawn 

until requisition has been approved by the Director of the Budget and which 

requisition shall be approved only after full compliance with the Executive 

Budget Act, Article 1 of Chapter 143 of the General Statutes. (2000-3, s. 1.2.) 

Editor’s Note. — The bracketed text in of the Revisor of Statutes as it appears to be the 

subsection (g) has been inserted at the direction intended reference. 

§ 116D-47. Variable rate demand bonds and notes. 

(a) In fixing the details of bonds and notes, the State Treasurer m
ay provide 

that the bonds and notes may: 

(1) Be made payable from time to time on demand or tender for purchase 

by the owner, if a credit facility supports the bonds or notes, unless the 

State Treasurer specifically determines that a credit facility is not 

required upon a finding and determination by the State Treasurer 

that the absence of a credit facility will not materially and adversely 

affect the financial position of the State and the marketing of the 

bonds or notes at a reasonable interest cost to the State. 

(2) Be additionally supported by a credit facility. 

(3) Be made subject to redemption or a mandatory tender for purchase 

prior to maturity. 

(4) Bear interest at rates that may vary from any periods of time, as may 

be provided in the proceedings providi
ng for the issuance of the bonds 

or notes, including, without limitation, any variations as may be 

permitted pursuant to a par formula. 

(5) Be made the subject of a remarketing agreemen
t whereby an attempt 

is made to remarket bonds or notes to new purchasers prior to their 

presentment for payment to the provider of the credit facility 
or to the 

State. 
(b) If the aggregate principal amount payable by the State under a credit 

facility is in excess of the aggregate principal amount of bonds or notes secured 

avment of a redemption premium, or for any other reason, then the amount 

of meiarzed but eetecicd bond
s or notes during the term of the credit facility 

shall not be less than the amount of the excess, unless the payment of the 

excess is otherwise provided for by agreement of the State executed by the 
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§ 116D-48. Other agreements. 

The State Treasurer may authorize, execute, obtain, or otherwise provide for 
bond insurance, investment contracts, credit and liquidity facilities, interest 
rate swap agreements and other derivative products, and any other related 
instruments and matters the State Treasurer determines are desirable in 
connection with the issuance of bonds or notes. The State Treasurer is 
authorized to employ and designate any financial consultants, underwriters, 
and bond attorneys to be associated with any bond issue under this Article as 
the State Treasurer considers necessary. (2000-3, s. 1.2.) 

§ 116D-49. Procurement of capital facilities. 

Any laws, rules, or regulations of the State that relate to the acquisition and 
construction of capital facilities shall apply to the capital facilities financed 
pursuant to this Article. (2000-3, s. 1.2.) 
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Chapter 117. 

Electrification. 

ARTICLE 2. 

Electric Membership Corporations. 

§ 117-17. General grant of powers. 

OPINIONS OF ATTORNEY GENERAL 

An EMC or Its Subsidiary May Not En- 
gage in The Retail Distribution of Pro- 
pane Gas. — Neither an Electric Membership 
Corporation (EMC) organized under Article 2 of 
Chapter 117 of the General Statutes nor a 
North Carolina wholly-owned subsidiary of an 

EMC, may indirectly, by participation in a joint 

venture with a third party, engage in the busi- 

ness of the retail distribution of propane gas in 

North Carolina. See opinion of Attorney Gen- 

eral to Representative David M. Miner, 1998 

N.C.A.G. 55 (12/14/98). 

§ 117-18. Specific grant of powers. 

OPINIONS OF ATTORNEY GENERAL 

An EMC or Its Subsidiary May Not En- 

gage in The Retail Distribution of Pro- 

pane Gas. — Neither an Electric Membership 

Corporation (EMC) organized under Article 2 of 

Chapter 117 of the General Statutes nor a 

North Carolina wholly-owned subsidiary of an 

EMC, may indirectly, by participation in a joint 

venture with a third party, engage in the busi- 

ness of the retail distribution of propane gas in 

North Carolina. See opinion of Attorney Gen- 

eral to Representative David M. Miner, 1998 

N.C.A.G. 55 (12/14/98). 

§ 117 -25. Amendment of certificate of incorporation. 

OPINIONS OF ATTORNEY GENERAL 

An EMC or Its Subsidiary May Not En- 

gage in The Retail Distribution of Pro- 

pane Gas. — Neither an Electric Membership 

Corporation (EMC) organized under Art
icle 2 of 

Chapter 117 of the General Statutes nor a 

North Carolina wholly-owned subsidiary of an 

EMC, may indirectly, by participation in a joint 

venture with a third party, engage in the busi- 

ness of the retail distribution of propane gas in 

North Carolina. See opinion of Attorney Gen- 

eral to Representative David M. Miner, 1998 

N.C.A.G. 55 (12/14/98). 
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Chapter 120. 

General Assembly. 

Article 1A. 

Legislative Retirement System. 

Sec. 
120-4.22A. Post-retirement increases in allow- 

ances. 

Article 2. 

Duty and Privilege of Members. 

120-9. Freedom of speech. 

Article 6D. 

Local Government Fiscal Information 
Act. 

120-30.45. Fiscal note on legislation. 
120-30.49. Compiling federal mandates; an- 

nual report. 

Article 7A. 

Fiscal Research Division. 

120-36.8. Certification of legislation required 
by federal law. 

Article 8. 

Elected Officers. 

120-37. Elected officers; salaries; staff. 

Article 16. 

Legislative Appointments to Boards and 
Commissions. 

120-123. Service by members of the General 
Assembly on certain boards and 
commissions. 

Article 17. 

Confidentiality of Legislative 
Communications. 

120-131.1. Requests from legislative employ- 
ees for assistance in the prepara- 
tion of fiscal notes. 

Article 20. 

Joint Legislative Commission on 
Municipal Incorporations. 

Part 2. Procedure for Incorporation Review. 

120-166. Additional criteria; nearness to an- 
other municipality. 

Article 24. 

The Legislative Study Commission on 
Children and Youth. 

Sec. 

120-216. Commission duties. 

Article 26. 

Joint Select Committee on Information 

Technology. 

120-236 through 120-239. [Reserved.] 

Article 27. 

The Joint Legislative Oversight 
Committee On Mental Health, 
Developmental Disabilities, and 

Substance Abuse Services. 

120-240. Creation and membership of Joint 
Legislative Oversight Committee 
on Mental Health, Developmental 
Disabilities, and Substance Abuse 
Services. 

120-241. Purpose of Committee. 

120-242. Organization of Committee. 

120-243 through 120-244. [Reserved.] 

Article 28. 

Future of the North Carolina Railroad 

Study Commission. 

120-245. 

120-246. 

120-247. 

120-248. 
120-249. 

120-250. 
120-251. 
120-252. 

120-253. 
120-254. 

120-255. 

Commission Established. 

Membership. 

Duties of the Commission. 

Vacancies. 

Cochairs. 

Quorum. 

Expenses of Members. 

Staff. 

Consultants. 

Meeting Location. 

Reports. 
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ARTICLE 1A. 

Legislative Retirement System. 

§ 120-4.22A. Post-retirement increases in allowances. 

MRO RMS RLM DRES and beneficiaries of the Retirement System shall 

Bay ay waP® BMURS IED sn OP SEE in allowances on the same basis as post- 

ent owances are provided to retired members and 

beneficiaries of the Teachers’ and State Employees’ Retirement System. 
(b) In accordance with subsection (a) of this section, from and after July 1, 

1986, the retirement allowance to or on account of beneficiaries whose 

retirement commenced on or before January 1, 1986, shall be increased by the 

same amount as provided to retired members and beneficiaries of the Teachers’ 

and State Employees’ Retirement System pursuant to the provisions of G.S. 

135-5(ii) and Qj). 
(c) In accordance with subsection (a) of this section, from and after July 1, 

1987 , the retirement allowance to or on account of beneficiaries whose 

retirement commenced on or before January 1, 1987, shall be increased by the 

same amount as provided to retired members and beneficiaries of the Teachers’ 

aus BC: cannes Retirement System pursuant to the provisions of G.S. 

-5(ii) and (jj). 
(d) In accordance with subsection (a) of this section, from and after July 1, 

1988, the retirement allowance to or on account of beneficiaries whose 

retirement commenced on or before January 1, 1988, shall be increased by the 

same amount as provided to retired members and beneficiaries of the Teachers’ 

and eee Employees’ Retirement System pursuant to the provisions of G.S. 

135-5(/1) and (mm). 
(e) In accordance with subsection (a) of this section, from and after July 1, 

1989, the retirement allowance to or on account of beneficiaries whose 

retirement commenced on or before January 1, 1989, shall be increased by the 

same amount as provided to retired members and beneficiaries of the Teachers’ 

and State Employees’ Retirement System pursuant to the provisions of G.S. 

135-5(/1) and (mm). 
(f) In accordance with subsection (a) of this section, from and after July 1, 

1990, the retirement allowance to or on account of beneficiaries whose 

retirement commenced on or before January 1, 1990, shall be increased by the 

same amount as provided to retired members and beneficiaries of the Teachers 

and State Employees’ Retirement System pursuant to the provisions of G.S. 

135-5(rr) and (ss). 
(g) Fe abricnce with subsection (a) of this section, from and after July 1, 

1992. the retirement allowance to or on account of beneficiaries whose 

retirement commenced on or before January 1, 1992, shall be increased by one 

and six-tenths percent (1.6%) of the allowance payable on Jaly a) 1992. 

Furthermore, from and after July 1, 1992, the retirement allowance to or on 

account of beneficiaries whose retirement pear es igs J ae at 5 ee 

re June 30, 1992, shall be increased Dy a prorated amount of one an 

Bearihe eed (1.6%) of the allowance payable as determined by the Board 

of Trustees based upon the number of months that a retirement allowance was 

paid between January 1, 1992 and June 30, 1992. 

(h) In accordance a eek (a) of aS ae eee
 J es i, 

‘rement allowance to or on é 

ont Sie anead on or before January 1, 1993, shall be increased by one 

and six-tenths percent (1.6%) of the allowance payable on January 1, 1993. 

Furthermore, from and after July 1, 1993, the retirement allowance to or on 

account of beneficiaries whose retirement commenced after January 1, 1993, 
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but before June 30, 1993, shall be increased by a prorated amount of one and 
six-tenths percent (1.6%) of the allowance payable as determined by the Board 
of Trustees based upon the number of months that a retirement allowance was 
paid between January 1, 1993, and June 30, 1993. 

(i) In accordance with subsection (a) of this section, from and after July 1, 
1994, the retirement allowance to or on account of beneficiaries whose 
retirement commenced on or before January 1, 1994, shall be increased by 
three and one-half percent (3.5%) of the allowance payable on January 1, 1994. 
Furthermore, from and after July 1, 1994, the retirement allowance to or on 
account of beneficiaries whose retirement commenced after January 1, 1994, 
but before June 30, 1994, shall be increased by a prorated amount of three and 
one-half percent (3.5%) of the allowance payable as determined by the Board of 
Trustees based upon the number of months that a retirement allowance was 
paid between January 1, 1994, and June 30, 1994. 

(j) In accordance with subsection (a) of this section, from and after July 1, 
1995, the retirement allowance to or on account of beneficiaries whose 
retirement commenced on or before January 1, 1995, shall be increased by two 
percent (2%) of the allowance payable on January 1, 1995. Furthermore, from 
and after July 1, 1995, the retirement allowance to or on account of beneficia- 
ries whose retirement commenced after January 1, 1995, but before June 30, 
1995, shall be increased by a prorated amount of two percent (2%) of the 
allowance payable as determined by the Board of Trustees based upon the 
number of months that a retirement allowance was paid between January 1, 
1995, and June 30, 1995. 

(k) In accordance with subsection (a) of this section, from and after Septem- 
ber 1, 1996, the retirement allowance to or on account of beneficiaries whose 
retirement commenced on or before January 1, 1996, shall be increased by four 
and four-tenths percent (4.4%) of the allowance payable on January 1, 1996. 
Furthermore, from and after September 1, 1996, the retirement allowance to 
or on account of beneficiaries whose retirement commenced after January 1, 
1996, but before June 30, 1996, shall be increased by a prorated amount of four 
and four-tenths percent (4.4%) of the allowance payable as determined by the 
Board of Trustees based upon the number of months that a retirement 
allowance was paid between January 1, 1996, and June 30, 1996. 

(1) In accordance with subsection (a) of this section, from and after July 1, 
1997, the retirement allowance to or on account of beneficiaries whose 
retirement commenced on or before January 1, 1997, shall be increased by four 
percent (4%) of the allowance payable on June 1, 1997. Furthermore, from and 
after July 1, 1997, the retirement allowance to or on account of beneficiaries 
whose retirement commenced after January 1, 1997, but before June 30, 1997, 
shall be increased by a prorated amount of four (4%) of the allowance payable 
as determined by the Board of Trustees based upon the number of months that 
a retirement allowance was paid between January 1, 1997, and June 30, 1997. 

(m) In accordance with subsection (a) of this section, from and after July 1, 
1998, the retirement allowance to or on account of beneficiaries whose 
retirement commenced on or before January 1, 1998, shall be increased by two 
and one-half percent (2.5%) of the allowance payable on June 1, 1998. 
Furthermore, from and after July 1, 1998, the retirement allowance to or on 
account of beneficiaries whose retirement commenced after January 1, 1998, 
but before June 30, 1998, shall be increased by a prorated amount of two and 
one-half percent (2.5%) of the allowance payable as determined by the Board of 
Trustees based upon the number of months that a retirement allowance was 
paid between January 1, 1998, and June 30, 1998. 

(n) In accordance with subsection (a) of this section, from and after July 1, 
1999, the retirement allowance to or on account of beneficiaries whose 
retirement commenced on or before J anuary 1, 1999, shall be increased by two 
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and three-tenths percent (2.3%) of the allowance payable on June 1, 1 1999. 
Furthermore, from and after July 1, 1999, the retirentent allowance to or on 
account of beneficiaries whose retirement commenced after January 1, 1999 
but before June 30, 1999, shall be increased by a prorated amount of two and 
three-tenths percent (2.3%) of the allowance payable as determined by the 
Board of Trustees based upon the number of months that a retirement 
allowance was paid between January 1, 1999, and June 30, 1999. 

(0) In accordance with subsection (a) of this section, from and after July 1, 
2000, the retirement allowance to or on account of beneficiaries whose 
retirement commenced on or before January 1, 2000, shall be increased by 
three and six-tenths percent (3.6%) of the allowance payable on June 1, 2000. 
Furthermore, from and after July 1, 2000, the retirement allowance to or on 
account of beneficiaries whose retirement commenced after January 1, 2000, 
but before June 30, 2000, shall be increased by a prorated amount of three and 
six-tenths percent (3.6%) of the allowance payable as determined by the Board 
of Trustees based upon the number of months that a retirement allowance was 
paid between January 1, 2000, and June 30, 2000. (1985 (Reg. Sess., 1986), c. 

1014, s. 49(c); 1987, c. 738, s. 27(d); 1987 (Reg. Sess., 1988), c. 1086, s. 22(d); 

1989, c. 752, s. 41(d); 1989 (Reg. Sess., 1990), c. 1077, s. 11; 1991 (Reg. Sess., 

1992), c. 900, s. 53(d); 1993, c. 321, s. 74(a); 1993 (Reg. Sess., 1994), c. 769, s. 

7.30(k); 1995, c. 507, s. 7.22(c); 1996, 2nd Ex. Sess., c. 18, s. 28.21(c); 1997-443, 

s, 33.22(f); 1998-153, s. 21(c); 1999-237, s. 28.23(c); 2000-67, s. 26.20(f).) 

Editor’s Note. — Session Laws 2000-67, s. Effect of Amendments. — 

1.1, provides: “This act shall be known as “The Session Laws 2000-67, s. 26.20.(f), effective 

Current Operations and Capital Improvements July 1, 2000, added subsection (0). 

Appropriations Act of 2000.” 
Session Laws 2000-67, s. 28.4, contains a 

severability clause. 

ARTICLE 2. 

Duty and Privilege of Members. 

§ 120-9. Freedom of speech. 

The members shall have freedom of speech and debate in the General 

Assembly, and shall not be liable to impeachment or question, in any court or 

place out of the General Assembly, for words therein spoken. rote ati ss 

PR.; R.C., c. 52, s. 29; Code, s. 2849; Rev., s. 4404; C.S., 6093; 1991 (Reg. Sess., 

1992), c. 1037, s. 1; 2000-140, s. 28.) 

Effect of Amendments. — Session Laws tuted “speech” for “speech; protection from ar- 

2000-140, s. 28, effective July 21, 2000, substi- rest” in the catchline. 

ARTICLE 6B. 

Legislative Research Commission. 

§ 120-30.11. Time of appointments; terms of office. 

Editor’s Note. — Session Laws 9000-151, s. | machines into the state, and to recommend any 

i i iSSl it deems necessary in order to 

6, directs the Legislative Research Comm
ission changes 1 

to study the feat leinentation of the act, which strengthen the act. Notwithstanding GS. 120- 

bans the introduction of new video gaming 30.11, the Commission may make its report 
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under this section to the 2001 General Assem- 

bly no later than April 1, 2001. 

ARTICLE 6D. 

Local Government Fiscal Information Act. 

§ 120-30.45. Fiscal note on legislation. 

(a) Every bill and resolution introduced in the General Assembly proposing 
any change in the law that could increase or decrease expenditures or revenues 
of a unit of local government shall have attached to it at the time of its 
consideration by the General Assembly a fiscal note prepared by the Fiscal 
Research Division. The fiscal note shall identify and estimate, for the first five 
fiscal years the proposed change would be in effect, all costs of the proposed 
legislation. If, after careful investigation, the Fiscal Research Division deter- 
mines that no dollar estimate is possible, the note shall contain a statement to 
that effect, setting forth the reasons why no dollar amount can be given. No 
comment or opinion shall be included in the fiscal note with regard to the 
merits of the measure for which the note is prepared. However, technical and 
mechanical defects may be noted. 

(b) The sponsor of each bill or resolution to which this section applies shall 
present a copy of the bill or resolution with the request for a fiscal note to the 
Fiscal Research Division. Upon receipt of the request and the copy of the bill 
or resolution, the Fiscal Research Division shall prepare the fiscal note as 
promptly as possible. The Fiscal Research Division shall prepare the fiscal note 
and transmit it to the sponsor within two weeks after the request is made, 
unless the sponsor agrees to an extension of time. 

(c) This fiscal note shall be attached to the original of each proposed bill or 
resolution that is reported favorably by any committee of the General Assem- 
bly, but shall be separate from the bill or resolution and shall be clearly 
designated as a fiscal note. A fiscal note attached to a bill or resolution 
pursuant to this subsection is not a part of the bill or resolution and is not an 
expression of legislative intent proposed by the bill or resolution. 

(d) Ifa committee of the General Assembly reports favorably a proposed bill 
or resolution with an amendment that proposes a change in the law that could 
increase or decrease expenditures or revenues of a unit of local government, 
the chair of the committee shall obtain from the Fiscal Research Division and 
attach to the amended bill or resolution a fiscal note as provided in this section. 

(e) The Office of State Budget, Planning, and Management, the Department 
of Revenue, the Department of the State Treasurer, the Department of the 
State Auditor, the State department most directly concerned, and, where 
appropriate, officials of units of local government, upon the request of Fiscal 
Research Division, shall assist the Fiscal Research Division in the preparation 
of the fiscal note. 

(f) Copies of fiscal notes prepared by the Fiscal Research Division shall be 
furnished to the sponsor of the bill or resolution, the chairmen of the Local 
Government Committees, and the chairmen of the Appropriations, Finance, 
Rules, or the Senate Ways and Means Committees as appropriate. (1979, 2nd 
Sess., c. 1262, s. 5; 1995, c. 415, s. 6; 2000-140, s. 93.1(a).) 

Effect of Amendments. — Session Laws Management” for “Office of State Budget and 2000-140, s. 93.1, effective July 1, 2000, substi- Management” in subsection (e). 
tuted “Office of State Budget, Planning, and 

482 



§120-30.49 GENERAL ASSEMBLY §120-32 

§ 120-30.49. Compiling federal mandates; annual report. 

(a) The Fiscal Research Division shall, in consultation with th i ' IN e appropriate 
ae eee and Bill Drafting Divisions, make an annual nae the 
f qeeal i sembly pertaining to the fiscal effect of federal mandates on, or 

ink eae. an pee arpeanoned the mecripk of federal funds by the State 
seehide'the follawine: annual report on federal mandates shall 

(1) A listing of federal laws that require the State and any unit of local 

government, including a county, city, school administrative unit, or 
other local entity funded by, or through a unit of local government to 
carry out additional or modified responsibilities; 

(2) An estimate of the amount of any increase or decrease in the costs to 
the State and units of local government in providing or delivering 
public services required by federal law that are funded in whole or in 
part by the State or units of local government, and 

(3) A listing of any other federal actions directly affecting the expendi- 

tures or revenues of the State and units of local government. 

(b) The Office of State Budget, Planning, and Management shall assist the 

Fiscal Research Division in the preparation of the annual report on federal 

mandates upon the request of the Division. Each State department, agency, or 

institution shall cooperate fully with the Fiscal Research Division in compiling 

the annual report on federal mandates and shall supply information to the 

Division in accordance with G.S. 120-32.01. The North Carolina Association of 

County Commissioners, the North Carolina League of Municipalities, and 

units of local government shall cooperate with the Fiscal Research Division in 

compiling the annual report on federal mandates, as requested, by supplying 

information relevant to the expenditures or revenues of units of local govern- 

ment. 
(c) Copies of the annual report on federal mandates to the State and units 

of local government shall be provided to members of the General Assembly and 

to the Governor, the Office of State Budget, Planning, and Management, the 

North Carolina Association of County Commissioners, and the North Carolina 

League of Municipalities. (1995, c. 415, s. 7; 2000-140, s. 93.1(a).) 

Management” for “Office of State Budget and 

Management” in subsections (b) and (c). Effect of Amendments. — Session Laws 

2000-140, s. 93.1, effective July 1, 2000, substi- 

tuted “Office of State Budget, Planning, and 

ARTICLE 7. 

Legislative Services Commission. 

§ 120-32. Commission duties. 

Editor’s Note. — 
limits any of the provisions of G.S. 120-32. 

Session Laws 2000-67, s. 1.1, provides: “This 

act shall be known as ‘The Current Operations 

and Capital Improvements Appropriations Act 

of 2000’.” 
Session Laws 2000-67, s. 26.9, effective July 

1, 2000, provides that the Legislative Services 

Officer is to increase the salaries of nonelected 

employees of the General Assembly in effect for 

fiscal year 1999-2000 by four and two-tenths 

percent (4.2%), and that nothing in the act 

Session Laws 2000-67, s. 28.2, provides: “Ex- 

cept for statutory changes or other provisions 

that clearly indicate an intention to have effects 

beyond the 2000-2001 fiscal year, the textual 

provisions of this act apply only to funds appro- 

priated for, and activities occurring during, the 

2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 

severability clause. 
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ARTICLE 7A. 

Fiscal Research Division. 

§ 120-36.8. Certification of legislation required by federal 
law. 

(a) Every bill and resolution introduced in the General Assembly proposing 
any change in the law which purports to implement federal law or to be 
required or necessary for compliance with federal law, or on which is condi- 
tioned the receipt of federal funds shall have attached to it at the time of its 
consideration by the General Assembly a certification prepared by the Fiscal 
Research Division, in consultation with the Bill Drafting and Research 
Divisions, identifying the federal law requiring passage of the bill or resolu- 
tion. The certification shall contain a statement setting forth the reasons why 
the bill or resolution is required by federal law. If the bill or resolution is not 
required by federal law or exceeds the requirements of federal law, then the 
certification shall state the reasons for that opinion. No comment or opinion 
shall be included in the certification with regard to the merits of the measure 
for which the certification is prepared. However, technical and mechanical 
defects may be noted. 

(b) The sponsor of each bill or resolution to which this section applies shall 
present a copy of the bill or resolution with the request for certification to the 
Fiscal Research Division. Upon receipt of the request and the copy of the bill 
or resolution, the Fiscal Research Division shall consult with the Bill Drafting 
and Research Divisions, and may consult with the Office of State Budget, 
Planning, and Management or any State agency on preparation of the 
certification as promptly as possible. The Fiscal Research Division shall 
prepare the certification and transmit it to the sponsor within two weeks after 
the request is made, unless the sponsor agrees to an extension of time. 

(c) This certification shall be attached to the original of each proposed bill or 
resolution that is reported favorably by any committee of the General Assem- 
bly, but shall be separate from the bill or resolution and shall be clearly 
designated as a certification. A certification attached to a bill or resolution 
pursuant to this section is not a part of the bill or resolution and is not an 
expression of legislative intent proposed by the bill or resolution. 

(d) Ifa committee of the General Assembly reports favorably a proposed bill 
or resolution with an amendment proposing any change in the law which 
purports to implement federal law or to be required or necessary for compli- 
ance with federal law, the chair of the committee shall obtain from the Fiscal 
Research Division and attach to the amended bill or resolution a certification 
as provided in this section. (1995, c. 415, s. 8; 2000-140, s. 93.1(a).) 

Effect of Amendments. — Session Laws Management” for “Office of State Budget and 
2000-140, s. 93.1, effective July 1, 2000, substi- Management” in subsection (b). 
tuted “Office of State Budget, Planning, and 
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ARTICLE 8. 

Elected Officers. 

§ 120-37. Elected officers; salaries; staff. 

ta as the panNenIng of the first session of the General Assembly following 
each biennial election of members of the General Assembly, each house shall 
elect a principal clerk for a term of two years, subject to the condition that each 
officer shall serve at the pleasure of the house that elected him or her and until 
his or her successor is elected. The reading clerk and sergeant-at-arms of the 
Senate shall serve for terms of two years, subject to the condition that each 

serves at the pleasure of the Senate and until the officer’s successor is elected. 

The reading clerk and sergeant-at-arms of the House of Representatives shall 
serve as provided in the rules of the House. 

(b) The sergeant-at-arms and the reading clerk in each house shall be paid 

a salary of two hundred eighty-six dollars($286.00) per week plus subsistence 

at the same daily rate provided for members of the General Assembly, plus 

mileage at the rate provided for members of the General Assembly for one 

round trip only from their homes to Raleigh and return. The sergeants-at-arms 

shall serve during sessions of the General Assembly and at such time prior to 

the convening of, and subsequent to adjournment or recess of, sessions as may 

be authorized by the Legislative Services Commission. The reading clerks 

shall serve during sessions only. 
(c) The principal clerks shall be full-time officers. Each principal clerk shall 

be entitled to other benefits available to permanent legislative employees and 

shall be paid an annual salary of eighty-seven thousand six hundred eighty- 

one dollars ($87,681) payable monthly. The Legislative Services Commission 

shall review the salary of the principal clerks prior to submission of the 

proposed operating budget of the General Assembly to the Governor and 

Advisory Budget Commission and shall make appropriate recommendations 

for changes in those salaries. Any changes enacted by the General Assembly 

shall be by amendment to this paragraph. 

(d) The Legislative Services Commission may authorize additional full-time 

staff employees of the office of each principal clerk. The Speaker may assign to 

the Principal Clerk of the House additional duties for the periods between 

sessions and during recesses of the General Assembly. The President pro 

tempore of the Senate may assign to the Principal Clerk of the Senate 

additional duties for the periods between sessions and during recesses of the 

(e) The principal clerks and the sergeants-at-arms may, upon authorization 

of the Legislative Services Commission, employ temporary assistants to 

prepare for each legislative session, serve during the session, and perform 

necessary duties following adjournment. , 

(f) Following adjournment sine die of each session of the General Assembly
, 

each principal clerk shall retain in his office for a perio
d of two years every bill 

and resolution considered by but not
 enacted or adopted by his house, together 

with the calendar books and other records deemed wor
thy of retention. At the 

end of two years, these materials shall be turned over to the Division of 

Archives and History of the Department of Cultural Resources for ultimate 

retention or disposition. (1969, c. 1184, s. 7; 1977, 2nd Sess., c. 1278; 1979, c. 

838, s. 82; 1979, 2nd Sess., c. 1137, s. 8; 1981, c. 1127, s. 9; 1983, c. 761, s. 197; 

1983 (Reg. Sess., 1984), c. 1034, s. 208; c. 1116, s. 110; 1985, c. 479, ss. 205, 207; 

c. 757. s. 189; 1985 (Reg. Sess., 1986), c. 1014, ss. 30, 31, 1987, c. 738, ss. 16, 

17: 1987 (Reg. Sess., 1988), c. 1086, ss. 10, 11; ¢. 110, . 16(c); 1989, c. 752, ss. 

27, 28; 1991, c. 756, s. 34; 1991 (Reg. Sess., 1992), c. 900, ss. 36, 37; 1993, c. 321, 
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ss. 53, 54; 1993 (Reg. Sess., 1994), c. 769, ss. 7.6, 7.7; 1995, c. 507, ss. 7.9, 7.10; 

1996, 2nd Ex. Sess., c. 18, ss. 28.8, 28.7; 1997-443, ss. 33.13, 33.14; 1998-153, 

ss. 10, 11; 1998-212, s. 28.7(a); 1999-237, ss. 28.7, 28.8; 2000-67, ss. 26.7, 26.8.) 

Editor’s Note. — effective July 1, 2000, respectively, substituted 

Session Laws 2000-67, s. 1.1, provides: “This “eighty-seven thousand six hundred eighty-one 

act shall be known as ‘The Current Operations dollars ($87,681)” for “eighty four thousand one 
and Capital Improvements Appropriations Act hundred forty-seven dollars ($84,147)” in sub- 
of 2000.” section (c); and substituted “two hundred 

Session Laws 2000-67, s. 28.4, contains a eighty-six dollars ($286.00)” for “two hundred 

severability clause. seventy-four dollars ($274.00)” in subsection 
Effect of Amendments. — (b). 
Session Laws 2000-67, ss. 26.7 and 26.8, 

ARTICLE 12E. 

Joint Legislative Transportation Oversight Committee. 

§ 120-70.50. Creation and membership of Joint Legislative 
Transportation Oversight Committee. 

Cross References. — As to periodic adjust- istration of Oversize/Overweight Permit Unit 
ment of permit fees to assure that revenue Program, see § 20-119(e). 
generated by the fees equals the cost of admin- 

ArTICLE 12H. 

Joint Legislative Education Oversight Committee. 

§ 120-70.81. Purpose and powers of Committee. 

Cross References. — As to reports required Committee to the General Assembly regarding 
from the Joint Legislative Education Oversight capital facilities, see § 116-13.1(a)(3). 

ARTICLE 16. 

Legislative Appointments to Boards and Commissions. 

§ 120-123. Service by members of the General Assembly on 
certain boards and commissions. 

No member of the General Assembly may serve on any of the following 
boards or commissions: 

(1) The Board of Agriculture, as established by G.S. 106-2. 
(la) Not effectuated. 
(1b) The Rules Review Commission as established by G.S. 143B-30.1. 
(2) me Art Museum Building Commission, as established by G.S. 143B- 

(3) The Governor’s Advocacy Council for Persons with Disabilities, as 
established by G.S. 143B-403.2. 

(3a) The State Banking Commission, as established by G.S. 53-92. 
(4) The Board of Public Telecommunications Commissioners, as estab- 

lished by G.S. 143B-426.9. 
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(5) The Board of Transportation, as established , by G.S. 143B-350 
(6) The Board of Trustees Teachers’ id ‘S nes aRStir 

System, as established by G.S. 13 de } tate Employees’ Retirement 

(6a) raat by Session Laws 1991 (Regular Session, 1992), c. 1030, s. 

(7) The Coastal Resources Commission, as established by G.S. 113A-104. 
(8) ae ee Management Commission, as established by G.S. 

(8a) The Genetic Engineering Review Board, as created by G.S. 106-769 
(9) es aa Fire and Rescue Commission, as established DY sae. 

(10) The Public Officers and Employees Liabili ISS] 
as established by G.S. 58-321. ieee aT ee 

(11) Repealed by Session Laws 1983 (Regular Session, 1984), c. 995, s. 4. 
(12) Repealed by Session Laws 1987, c. 71, s. 4. 
(13) The North Carolina Criminal Justice Education and Training Stan- 

dards Commission, as established by G.S. 17C-3. 
(14) The North Carolina Housing Finance Agency Board of Directors, as 

established by G.S. 122A-4. 
(15) The North Carolina Seafood Industrial Park Authority, as estab- 

lished by G.S. 118-315.25. 
(16) Repealed by Session Laws 1985, c. 479, s. 153(b). 

(17) The Board of Trustees of the North Carolina School of Science and 

_Mathematics, as established by G.S. 116-233. 
(18) The North Carolina Board of Science and Technology, as established 

by G.S. 148B-426.30. 
(19) Repealed by Session Laws 1989, c. 500, s. 107(b). 

(20) Repealed by Session Laws 1989 (Regular Session, 1990), c. 1024, s. 

23(a). 
(21) The Board of Trustees of the University of North Carolina Center for 

Public Television, as established by G.S. 116-37.1. 

_ (22) The Commission for Mental Health, Developmental Disabilities, and 

Substance Abuse Services, as established by G.S. 143B-147. 

(23) Repealed by Session Laws 1993, c. 501, s. 12. 

(24) The North Carolina Alcoholism Research Authority, as established by 

G.S. 122C-431. 3 

(25) The North Carolina Ports Railway Commission, as established by 

G.S. 143B-469. 
(25a) The North Carolina Global TransPark Authority as established 

under G.S. 63A-3. 

(26) The North Carolina State Ports Authority, as established by G.S. 

143B-452. 
(27) The Property Tax Commission, as established by G.S. 105-288. 

(28) The Social Services Commission, as established by G.S. 143B-154. 

(29) The North Carolina State Commission of Indian Affairs, as estab- 

lished by G.S. 143B-407. 

(30) The Wildlife Resources Commission, as established by G.S. 143-240. 

(31) The North Carolina Council for Women, as established by G.S. 

143B-393. 
(31a) The North Carolina Structural Pest Control Committee, as estab- 

G.S. 106-65.23. ; a peed. Py d of Trustees of North Carolina Museum of Art, established 

S. 140-5.13. ie 

(33) Mine North Carolina Sheriffs’ Education and Training Standards 

Commission, established by G.S. 17E. 

(33a) Rendaled by Session L
aws 1987, c. 738, s. 41(d). 
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(34) The Board of Trustees of the North Carolina Public Employee 
Deferred Compensation Plan, as established by G.S. 143B-426.24. 

(34a) Repealed by Session Laws 1989 (Regular Session, 1990), c. 1024, s. 
23(b (b). 

(34b) The North Carolina Housing Partnership, as established by G.S. 
122E-4 

(35) The Board of Trustees of the Teachers’ and State Employees’ Com- 
prehensive Major Medical Plan, as established by G.S. 135-39. 

(36) The Milk Commission as established by G.S. 106-266.7. | 
(37) The State Board of Chiropractic Examiners as established by G.S. 

39 90-139. 
(38) The North Carolina Manufactured Housing Board, as established by 

G.S. 143-143.10. 
(39) Repealed by Session Laws 1987, c. 71, s. 4. 
(40) The Alarm System Licensing Board, as established by G.S. 74D-4. 
(41) Repealed by Session Laws 1985 (Regular Session, 1986), c. 1011, s. 

2.1(c). 
(42) The Crime Victims Compensation Commission, as established by 

G.S. 15B-3. 
(43) The North Carolina Council on Ocean Affairs, as established by G.S. 

143B-390.10. 
(44) The Child Care Commission, as established by G.S. 143B-168.3. 
(45) Repealed by Session Laws 1995, c. 517, s. 39, effective October 1, 

1995 
(45a) The North Carolina Teaching Fellows Commission, as established 

by G.S. 115C-363.22. 
(46) The Board of Directors of the North Carolina Arboretum, as estab- 

lished in G.S. 116-240. 
(47) The North Carolina Agricultural Finance Authority, as established by 

G.S. 122D-4. 
(48) Reserved for future codification purposes. 
(49) The Northeastern North Carolina Farmers Market Commission as 

established by G.S. 106-720. 
(50) The Southeastern North Carolina Farmers Market Commission as 

established by G.S. 106-727. 
(50a) The North Carolina Board of Dietetics/Nutrition as created by 

Article 25 of Chapter 90 of the General Statutes. 
(51) The State Building Commission, as established by G.S. 143-135.25. 
(52) The Commission on School Facility Needs, established by G.S. 

115C-489.4. 
(53) (Effective retroactively to September 1, 1997) The North Caro- 

lina Marine Fisheries Commission as established by G.S. 143B- 
289.51. 

(54) The North Carolina Low-Level Radioactive Waste Management Au- 
thority, as established by G.S. 104G-5. 

(55) Repealed by Session Laws 1998-217, s. 45, effective October 31, 1998. 
(56) The North Carolina Hazardous Waste Management Commission, as 

established by G.S. 130B-6. 
(57) The Information Resource Management Commission, as established 

by G.S. 143B-426.21. 
(58) The Appraisal Board created in G.S. 93E-1-5. 
(59) Repealed by Session Laws 1997-286, s. 7. 
(59a) The North Carolina Principal Fellows Commission established by 

G.S. 116-74.41. 
(60) Repealed by Session Laws 1997-443, s. 8.26b. 
(61) The State Health Plan Purchasing Alliance Board, as established by 

G.S. 148-625. 
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(62) The Northeastern North . 
Commission, as oatabligied ce Gist eens gig wa 

(63) The Teacher Academy Board of Trustees, as established by Section 
GouNTLe Noone aa 229 of the 1995 General Assembly [G.S. 116-30.01]. 
| “ished 2 v OS. ie eae Officials Qualification Board, as estab- 

64) A facility authority establish :: 16 0A af the esoent Seu under Part 4 of Article 20 of Chapter 

( Haat E SS ROR MEE Se Facilities Finance Agency, as 

ug Ree ey PasOn Ws 1998-217, s. 45, effective October 31, 1998. 

(67) The Board Oe Teast of thie IN a Hert ae © Seana 
gstablished by.G.S. 113-77.8. Reig RE EY 28 rman 

(68) The State Personnel Commission. 
(69) The North Carolina Partnership for Children, Inc., established 

pursuant to Part 10B of Article 3 of Chapter 143B of the General 
Statutes, and all local partnerships established pursuant to this Part. 

(70) The Tobacco Trust Fund Commission established in Article 75 of 
Chapter 143 of the General Statutes. 

(71) The Health and Wellness Trust Fund Commission established in 
Article 21 of Chapter 130A of the General Statutes. 

(72) The North Carolina Rural Redevelopment Authority created in Part 
2D of Article 10 of Chapter 143B of the General Statutes. 

(73) (Repealed effective December 1, 2003) The North Carolina Rural 
Internet Access Authority created in Part 2E of Article 10 of Chapter 
143B of the General Statutes. 

(74) The North Carolina Respiratory Care Board as created by Article 37 

of Chapter 90 of the General Statutes. (1981 (Reg. Sess., 1982), c. 

1191, s. 2; 1983, c. 328, s. 1.1; c. 558, s. 5; c. 559, s. 4; c. 717, ss. 223: 

43.2, 99, 105, 110; c. 761, s. 179; c. 778, s. 2; c. 786, s. Och 7S9FS P20 c- 

832, ss. 2, 6; c. 871, s. 3; c. 899, s. 3; 1983 (Reg. Sess., 1984), c. 995, ss. 

4,19; 1985, c. 202, s. 5; c. 479, s. 153(b); c. 589, s. 37; c. 666, s. 80; c. 

746, s. 6; c. 757, ss. 155(b), 167(h), 179(e), 206(f), 208(c); 1985 (Reg. 

Sess., 1986), c. 1011, ss. 2, 2.1(c); c. 1014, ss. 63(h), 99; c. 1028, s. 33; 

ce. 1029, s. 14.3; 1987, c. 71, ss. 4, 5; ¢. 6225.15; c. 641, s. 21; ¢. 738, 

s. 41(d); c. 765, s. 2; c. 841, s. 4; c. 850, s. 18; 1987 (Reg. Sess., 1988), 

c. 993, s. 27; 1989, c. 139, s. 2; ¢. 168, s. 8; c. 239, s. 7; c. 500, ss. 107(b), 

109(g); c. 625, s. 24; c. 727, s. 140; c. 750, s. 4; c. 752, s. 148(c); 1989 

(Reg. Sess., 1990), c. 827, s. 14; c. 1024, s. 23(a)-(d); c. 1074, s. 32(a)-(c); 

1991, c. 134, s. 1; c. 301, s. 1; c. 668, s. 2; c. 749, s. 6; 1991 (Reg. Sess., 

1992), c. 900, s. 14(f); c. 1007, s. 37; c. 1030, ss. 33, 51.14; c. 1044, s. 

10(b); 1993, c. 321, ss. 85(d), 135(b), 309.1(b); c. 405, s. 18.1; c. 419, s. 

13.1; c. 501, s. 12; c. 529, s. 3.9; 1993 (Reg. Sess., 1994), c. 777, s. 4(f); 

1995, c. 324, s. 17.9(i); c. 458, s. 2; ¢. 490, ss. 12(b), 17(b), 21(b), 30(b), 

37(by: c.517,8. 39(d); 1997-286, s. 7; 1997-443, s. 8.26; 1997-506, s. 42, 
1998-181, s. 3; 1998-212, s. 12.37B(e); 1998-217, s. 45; 1998-224, s. 

19(c); 1998-225, s. 1.2; 9000-147, s. 5; 2000-148, s. 2; 2000-149, ss. 2, 

5; 2000-162, s. 2.) 

Editor’s Note. — 

The number of subdivision (72) was assigned 

by the Revisor of Statutes, the number in 

Session Laws 2000-148, s. 2, having been sub- 

division (70). The number of subdivision (73) 

was assigned by the Revisor of Statutes, the 

number in Session Laws 2000-149, s. 2, having 

been subdivision (71). The number of subdivi- 

sion (74) was assigned by the Revisor of Stat- 

utes, the number in Session Laws 2000-162, 

§ 2, having been subdivision (70). 

Session Laws 2000-149, which added subdi- 

vision (73), provides in s. 5 that the act is 

effective August 2, 2000. The North Carolina 
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Rural Internet Access Authority created in the 
act is dissolved effective December 31, 2003. 
The act is repealed effective December 31, 
2003. Part 2E of Article 10 of Chapter 143B of 
the General Statutes and G.S. 120-123(71) 
(now subdivision (73)), as enacted by this act, 
are repealed effective December 1, 2003. 

Session Laws 2000-147, s. 8(a)-(c), provides: 
“(a) Interpretation of Act. — The foregoing 

sections of this act provide an additional and 
alternative method for the doing of the things 
authorized by the act, are supplemental and 
additional to powers conferred by other laws, 
and do not derogate any powers now existing. 

“(b) References in this act to specific sections 
or Chapters of the General Statutes are in- 
tended to be references to those sections or 
Chapters as amended and as they may be 

2000 INTERIM SUPPLEMENT §120-131.1 

amended from time to time by the General 
Assembly. 

“(c) This act, being necessary for the health 
and welfare of the people of the State, shall be 
liberally construed to effect its purposes.” 

Session Laws 2000-147, s. 8(d), contains a 
severability clause. 

Effect of Amendments, — 

Session Laws 2000-147, s. 5, effective August 
2, 2000, added subdivisions (70) and (71). 

Session Laws 2000-148, s. 2, effective July 1, 
2000, added subdivision (72). 

Session Laws 2000-149, s. 2, added subdivi- 
sion (73). For effective date and postponed 
repeal of this subdivision, see the Editor’s Note. 

Session Laws 2000-162, s. 2, effective August 
2, 2000, added subdivision (74). 

ARTICLE 17. 

Confidentiality of Legislative Communications. 

§ 120-131.1. Requests from legislative employees for assis- 
tance in the preparation of fiscal notes. 

(a) Arequest made to an employee of a State agency other than the General 
Assembly by an employee of the Fiscal Research Division for assistance in the 
preparation of a fiscal note is confidential. An employee of a State agency other 
than the General Assembly who receives such a request or who learns of such 
a request made to another employee of his or her agency shall reveal the 
existence of the request only to other employees of the agency to the extent that 
it is necessary to respond to the request, and to the employee’s supervisor and 
to the Office of State Budget, Planning, and Management. All documents 
prepared by the employee in response to the request of the Fiscal Research 
Division are also confidential and shall be kept confidential in the same 
manner as the original request, except that documents submitted to the Fiscal 
Research Division in response to the request cease to be confidential under this 
section when the Fiscal Research Division releases a fiscal note based on the 
documents. 

(b) As used in this section, “employee” means an employee or officer of a 
State agency. 

(c) Violation of this section may be grounds for disciplinary action. (1995, c. 
324, s. 8.1(a); c. 507, s. 8.2; 2000-140, s. 93.1(a).) 

Effect of Amendments. — Session Laws 
2000-140, s. 93.1, effective July 1, 2000, substi- 
tuted “Office of State Budget, Planning, and 

Management” for “Office of State Budget and 
Management” in subsection (a). 
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ARTICLE 20. 

Joint Legislative Commission on Municipal Incorporations. 

Part 2. Procedure for Incorporation Review. 

§ 120-166. Additional criteria; nearness to another munic- 
ipality. 

(a) The Commission may not make a positive recommendation if the 
proposed municipality is located within one mile of a municipality of 5,000 to 
9,999, within three miles of a municipality of 10,000 to 24,999, within four 
miles of a municipality of 25,000 to 49,999, or within five miles of a munici- 
pality of 50,000 or over, according to the most recent decennial federal census, 
or according to the most recent annual estimate of the Office of State Budget, 
Planning, and Management if the municipality was incorporated since the 
return of that census. 

(b) Subsection (a) of this section does not apply in the case of proximity to a 
specific municipality if: 

(1) The prapacen municipality is entirely on an island that the nearby city 

is not on; 
(2) The proposed municipality is separated by a major river or other 

natural barrier from the nearby city, such that provision of municipal 

services by the nearby city to the proposed municipality is infeasible 

or the cost is prohibitive, and the Commission shall adopt policies to 

implement this subdivision; 
(3) The municipalities within the distances described in subsection (a) of 

this section by resolution express their approval of the incorporation; 

or 
(4) An area of at least fifty percent (50%) of the proposed municipality has 

petitioned for annexation to the nearby city under G.S. 160A-31 

within the previous 12 months before the incorporation petition is 

submitted to the Commission but the annexation petition was not 

approved. (1985 (Reg. Sess., 1986), c. 1003, s. 1; 1989 (Reg. Sess., 

1990), c. 1024, s. 25; 1998-150, s. 2; 2000-140, s. 93.1(a).) 

Effect of Amendments. — Planning, and Management” for “Office of State 

Session Laws 2000-140, s. 93.1, effective July Budget and Management” in subsection (a). 

1, 2000, substituted “Office of State Budget, 

7 ARTICLE 24. 

The Legislative Study Commission on Children and Youth. 

§ 120-216. Commission duties. 

issl hall have the following duties: an ' 

Ba ivthe reeds of children and youth. This
 study shall include, but is 

not limited to: 
am 

a. Determining the adequacy and appropriateness
 of services: 

1. To children and youth receiving child welfare services; 
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2. To children and youth in the juvenile court system; and 
3. Provided by the Division of Social Services and the Depart- 

ment of Juvenile Justice and Delinquency Prevention. 
b. Developing methods for identifying and providing services to 

children and youth not receiving but in need of child welfare 
services, children and youth at risk of entering the juvenile court 
system, and children and youth exposed to domestic violence 
situations. 

c. Developing strategies for addressing the issues of school dropout, 
teen suicide, and adolescent pregnancy. 

d. Identifying and evaluating the impact on children and youth of 
other economic and environmental issues. 

e. Identifying obstacles to ensuring that children who are in secure or 
nonsecure custody are placed in safe and permanent homes 
within a reasonable period of time and recommending strategies 
for overcoming those obstacles. The Commission shall consider 
what, if anything, can be done to expedite the adjudication and 
appeal of abuse and neglect charges against parents so that 
decisions may be made about the safe and permanent placement 
of their children as quickly as possible. 

(2) Evaluate problems associated with juveniles who are beyond the 
disciplinary control of their parents, including juveniles who are 
runaways, and develop solutions for addressing the problems of those 
juveniles. 

(3) Identify strategies for the development and funding of a comprehen- 
sive statewide database relating to children and youth to facilitate 
State agency planning for delivery of services to children and youth. 

(4) Conduct any other studies, evaluations, or assessments necessary for 
the Commission to carry out its purpose. (1997-390, s. 11; 1997-443, s. 
11A.118(b); 1999-423, s. 5; 2000-1387, s. 4(u).) 

Effect of Amendments. — 
Session Laws 2000-137, s. 4(u), effective July 

20, 2000, substituted “Department of Juvenile 

Justice and Delinquency Prevention” for “Office 
of Juvenile Justice” in subdivision (1)a.3. 

ARTICLE 26. 

Joint Select Committee on Information Technology. 

§ 120-230. Creation and purpose of the Joint Select Com- 
mittee on Information Technology. 

Editor’s Note. — and Capital Improvements Appropriations Act 
Session Laws 1999-237, s. 22.2, as amended 

by Session Laws 2000-67, s. 20, directs the 
Joint Select Committee on Information Tech- 
nology to study, evaluate and recommend 
changes in the current technological infrastruc- 
ture of the Departments of the Secretary of 
State and State Treasurer. The Committee is to 
report by December 1, 2000, to the Senate and 
House Appropriations Committees. 

Session Laws 2000-67, s. 1.1, provides: “This 
act shall be known as ‘The Current Operations 

of 2000.” 

Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 
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§§ 120-236 through 120-239: Reserved for future codification pur- 
poses. 

ARTICLE 27. 

The Joint Legislative Oversight Committee On Mental Health, 
Developmental Disabilities, and Substance Abuse Services. 

§ 120-240. Creation and membership of Joint Legislative 
Oversight Committee on Mental Health, Devel- 
opmental Disabilities, and Substance Abuse 
Services. 

(a) Establishment; Definition. — There is established the Joint Legislative 
Oversight Committee on Mental Health, Developmental Disabilities, and 
Substance Abuse Services. 

(b) Membership. — The Committee shall consist of 16 members, as follows: 

(1) Eight members of the Senate appointed by the President Pro Tempore 
of the Senate, as follows: 
a. At least two members of the Senate Committee on Appropriations. 

b. The chair of the Senate Appropriations Committee on Human 

Resources. 

c. At least two members of the minority party. 

(2) Eight members of the House of Representatives appointed by the 

Speaker of the House of Representatives, as follows: 

a. At least two members of the House of Representatives Committee 

on Appropriations. 
b. The cochairs of the House of Representatives Appropriations 

Subcommittee on Health and Human Services. 

c. At least two members of the minority party. 

(c) Terms. — Terms on the Committee are for two years and begin on the 

convening of the General Assembly in each odd-numbered year, except the 

terms of the initial members, which begin on appointment and end on the day 

of the convening of the 2001 General Assembly. Members may complete a term 

of service on the Committee even if they do not seek reelection or are not 

reelected to the General Assembly, but resignation or removal from service in 

the General Assembly constitutes resignation or removal from service on the 

Committee. 
A member continues to serve until the member’s successor is appointed. A 

vacancy shall be filled within 30 days by the officer who made the original 

appointment. (2000-83, s. 2.) 

Editor’s Note. — Session Laws 2000-83, s. 

1, provides: 

“Findings. — The General Assembly finds 

that: 

“(1) The State and local government entities 

are not using effectively and efficiently avail- 

able resources to administer and provide men- 

tal health, developmental disabilities, and sub- 

stance abuse services uniformly across the 

State. 
. 

“(2) Effective implementation of State policy 

to assist individuals with mental illness, devel- 

opmental disabilities, and substance abuse 

problems requires that a standard system of 

services, designed to identify, assess, and meet 

client needs within available resources, be 

available in all regions of the State. 

“(3) The findings of recent comprehensive 

independent studies, and recent federal court 

decisions, compel the State to consider signifi- 

cant changes in the operation and utilization of 

State psychiatric hospital services. 

“(4) State and local government funds for 

mental health, developmental disabilities, and 

substance abuse services must be committed on 

a continuing, stabilized basis and will need to 
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be increased over time to ensure that the pur- 
poses of mental health system reform are 

achieved. 
“(5) Reform of the State mental health, devel- 

opmental disabilities, and substance abuse ser- 
vices system is necessary and should begin 
immediately. Reform efforts should focus on 
correcting system inefficiencies, inequities in 
service availability, and deficiencies in funding 
and accountability, and on improving and en- 
hancing services to North Carolina’s citizens.” 

Session Laws 2000-83, s. 6, made this Article 

effective July 1, 2000. 
Session Laws 2000-83, s. 3, provides: 
“(a) Plan for Mental Health System Reform. 
“Terms Defined. As used in this section, un- 

less the context clearly provides otherwise: 
“(1) “Committee” means the Joint Legislative 

Oversight Committee on Mental Health, Devel- 
opmental Disabilities, and Substance Abuse 
Services. 

“(2) “Mental Health System Reform” includes 
the system of services for mental health, devel- 
opmental disabilities, and substance abuse. 

“(3) “Plan” means the Plan for Mental Health 
System Reform developed and recommended by 
the Joint Legislative Oversight Committee on 
Mental Health, Developmental Disabilities, 
and Substance Abuse Services. 

“(4) “State Auditor/PCG, Inc., Study” means 
the “Study of State Psychiatric Hospitals and 
Area Mental Health Programs, April 1, 2000”, 
conducted by the Public Consulting Group, Inc., 
under coordination by and contract with the 
State Auditor. 

“(b) Development of Plan for Mental Health 
System Reform. The Joint Legislative Over- 
sight Committee on Mental Health, Develop- 
mental Disabilities, and Substance Abuse Ser- 
vices established under Article 27 of Chapter 
120 of the General Statutes shall develop a 
Plan for Mental Health System Reform. It is 
the intent of the General Assembly that the 
Plan shall be fully implemented not later than 
July 1, 2005. 

“(c) Purpose and Content of the Plan. The 
Plan shall provide for systematic, phased-in 
implementation of changes to the State’s men- 
tal health system. In developing the Plan, the 
Committee shall do the following: 

“(1) Review and consider the findings and 
recommendations of the State Auditor/PCG, 
Inc., Study. 

“(2) Report to the 2001 General Assembly 
upon its convening the changes that should be 
made to the governance, structure, and financ- 
ing of the State’s mental health system at the 
State and local levels. The report shall include: 

“a. An explanation of how and the extent to 
which the proposed changes are in accord with 
or differ from the recommendations of the State 
Auditor/PCG, Inc., Study. 

“b. Proposed time frames for implementing 
mental health system reform on a phased-in 
basis, and the recommended effective date for 
full implementation of all recommended 
changes. 

“c. An estimate of the amount of State and 
federal funds necessary to implement the 
changes. The estimate should indicate costs of 
each phase of implementation and the total cost 
of full implementation. 

“d. An estimate of the amount of savings in 
State funds expected to be realized from the 
changes. The estimate should show savings 
expected in each phase of implementation, and 
the total amount of savings expected to be 
realized from full implementation. 

“e. The potential financial, economic, and 
social impact of changes to the current gover- 
nance, structure, and financing of the mental 
health system on providers, clients, communi- 
ties, and institutions at the State and local 
levels. 

“f. Proposed legislation making the necessary 
amendments to the General Statutes to enact 
the recommended changes to the system of 
governance, structure, and financing. 

“(3) Study the administration, financing, and 
delivery of developmental disabilities services. 
The study shall be in greater depth and detail 
than addressed in the State Auditor/PCG, Inc., 
Study. The Committee shall make a progress 
report on its study of developmental disabilities 
services to the 2001 General Assembly upon its 
convening. 

“(4) Study the feasibility and impact of and 
best methods for downsizing of the State’s four 
psychiatric hospitals. In conducting this study, 
the Committee shall: 

“a. Take into account the need to enhance and 
improve community services to meet increased 
demand resulting from downsizing, and 

“b. Consider the findings and recommenda- 
tions of the MGT of America Report of 1998, as 
well as the State Auditor/PCG, Inc., Study. 

“(5) Consider the impact of mental health 
system reform on quality of services and pa- 
tient care and ensure that the Plan provides for 
ongoing review and improvements to quality of 
services and patient care. 

“(6) Ensure that the Plan provides for the 
active involvement of consumers and families 
in mental health system reform and ongoing 
implementation. 

“(7) Address the need to enhance and improve 
substance abuse services, including services for 
the prevention of substance abuse. 

“(8) Recommend a mental health, develop- 
mental disabilities, and substance abuse ser- 
vices benefits package that will provide for 
basic benefits for these services as well as 
specific benefits for targeted populations. 

“(9) Take into account the State’s responsibil- 
ity to enable institutionalized persons and per- 
sons at risk for institutionalization to receive 
services outside of the institution in communi- 
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ty-based settings in accordance with the United 
States Supreme Court decision in Olmstead vs. 
L.C., (1999). 

“(10) Identify and address issues pertaining 
to the administration and provision of mental 
health services to children. 

“(11) Address issues, problems, strengths, 
and weaknesses in the current mental health 
system that are not addressed in the State 
Auditor/PCG, Inc., Study but that warrant con- 
sideration in the development of a reformed 
mental health system. 

“(12) Consider whether the State shall imple- 

ment a contested case hearings procedure for 
applicants and recipients of mental health, 
developmental disabilities, and substance 
abuse services. 

“(d) Subcommittees. The Committee shall 
establish one or more subcommittees to con- 
sider and develop specific focus areas of the 
Plan. Each subcommittee shall be the working 
group for the focus area assigned by the Com- 
mittee cochairs. The Committee cochairs shall 
appoint the cochairs and members of each sub- 
committee from the Committee membership. 
The Committee cochairs shall invite represen- 
tatives from the following to participate as 
nonvoting members of each subcommittee: 

“(1) Providers of mental health, developmen- 
tal disabilities, substance abuse, long-term 
care, and other appropriate providers. 

“(2) Consumers of mental health, develop- 
mental disabilities, and substance abuse ser- 

vices and family members of consumers of 

these services. 

“(3) State and local government, including 

area mental health programs. 

“(4) Business and industry. 

“(5) Organizations that advocate for individ- 

uals in need of mental health, developmental 

disabilities, and substance abuse services. 

“Subcommittees shall meet at the call of the 

subcommittee cochairs. 

“The Committee cochairs shall assign the 

focus area for each subcommittee. Each sub- 

committee shall carry out its assignment as 

directed by the Committee cochairs and shall 

provide its findings and recommendations to 

the Committee cochairs for final decision by the 

Committee. 

“(e) Reports. In addition to the report re- 

quired under subsection (b) of this section, the 

Committee shall submit the following reports: 

“(1) To the 2001 General Assembly, upon its 

convening: 

“a. A progress report on the development of 

the Plan required by this section; and 
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“b. An outline of an implementation process 
for downsizing the four State psychiatric hos- 
pitals. 

“(2) To the Legislative Study Commission on 
Mental Health, Developmental Disabilities, 

and Substance Abuse Services and to the Joint 
Appropriations Committees on Health and Hu- 
man Services, by October 1, 2001, and March 1, 
2002, progress reports on the development and 

implementation of the Plan. 

“(3) Interim reports on the development and 
implementation of the Plan to: 

“a. The 2001 General Assembly, by May 1, 
2002. The report shall include legislative action 
necessary to continue the implementation of 
changes to the governance, structure, and fi- 
nancing of the State mental health system as 
recommended by the Committee in its January 
2001 report to the General Assembly. 

“b. The 2003 General Assembly, upon its 
convening. 

“c. The 2003 General Assembly, by May 1, 
2004. The report shall include legislative action 
necessary to continue phased-in implementa- 
tion of the Plan. 

“(4) To the 2005 General Assembly, upon its 
convening, a final report on the Plan for Mental 
Health System Reform.” 

Session Laws 2000-83, s. 4, directs the 
Speaker of the House of Representatives and 
the President Pro Tempore of the Senate to 
make appointments to the Joint Legislative 
Oversight Committee on Mental Health, Devel- 
opmental Disabilities, and Substance Abuse 
Services established under the act no later than 

30 days from the date of adjournment sine die 

of the 1999 General Assembly. The Committee 

is to convene its first meeting not later than 15 

days after all members have been appointed. 

Session Laws 2000-83, s. 5, directs the De- 

partment of Health and Human Services to 

report to the Legislative Study Commission on 

Mental Health, Developmental Disabilities, 

and Substance Abuse Services and to the Joint 

Legislative Oversight Committee on Mental 

Health, Developmental Disabilities, and Sub- 

stance Abuse Services, the status of the Depart- 

ment’s reorganization efforts pertaining to the 

Division of Mental Health, Developmental Dis- 

abilities, and Substance Abuse Services on or 

before October 1, 2000, and on or before March 

1, 2001. The report is to include efforts under- 

way by the Department to better coordinate 

policy and administration of the Division of 

Medical Assistance with policy and administra- 

tion of the Division cf Mental Health, Develop- 

mental Disabilities, and Substance Abuse Ser- 

vices. 
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§ 120-241. Purpose of Committee. 

The Joint Legislative Oversight Committee on Mental Health, Developmen- 
tal Disabilities, and Substance Abuse Services shall examine, on a continuing 
basis, systemwide issues affecting the development, financing, administration, 
and delivery of mental health, developmental disabilities, and substance abuse 
services, including issues relating to the governance, accountability, and 
quality of services delivered. The Committee shall make ongoing recommen- 
dations to the General Assembly on ways to improve the quality and delivery 
of services and to maintain a high level of effectiveness and efficiency in system 
administration at the State and local levels. In conducting its examination, the 
Committee shall study the budget, programs, administrative organization, and 
policies of the Department of Health and Human Services to determine ways 
in which the General Assembly may encourage improvement in mental health, 
developmental disabilities, and substance abuse services provided to North 
Carolinians. (2000-83, s. 2.) 

§ 120-242. Organization of Committee. 

(a) The President Pro Tempore of the Senate and the Speaker of the House 
of Representatives shall each designate a cochair of the Joint Legislative 
Oversight Committee on Mental Health, Developmental Disabilities, and 
Substance Abuse Services. The Committee shall meet at least once a quarter 
and may meet at other times upon the joint call of the cochairs. 

(b) A quorum of the Committee is eight members. No action may be taken 
except by a majority vote at a meeting at which a quorum is present. While in 
the discharge of its official duties, the Committee has the powers of a joint 
committee under G.S. 120-19 and G.S. 120-19.1 through G.S. 120-19.4. 

(c) Members of the Committee receive subsistence and travel expenses as 
provided in G.S. 120-3.1. The Committee may contract for consultants or hire 
employees in accordance with G.S. 120-32.02. The Legislative Services Com- 
mission, through the Legislative Services Officer, shall assign professional 
staff to assist the Committee in its work. Upon the direction of the Legislative 
Services Commission, the Supervisors of Clerks of the Senate and of the House 
of Representatives shall assign clerical staff to the Committee. The expenses 
for clerical employees shall be borne by the Committee. (2000-83, s. 2.) 

§§ 120-243 through 120-244: Reserved for future codification pur- 
poses. 

ARTICLE 28. 

Future of the North Carolina Railroad Study Commission. 

§ 120-245. Commission Established. 
There is established the Future of the North Carolina Railroad Study 

Commission. (1999-237, s. 21.25(a).) 

Editor’s Note. — Session Laws 1999-237, s. direction of the Revisor of Statutes. 27.25 (a)-(k) has been codified as Chapter 120, Section 30.5 of Session Laws 1999-237 makes Article 28, §§ 120-245 through 120-255, at the _ this Article effective July 1, 1999. 
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§ 120-246. Membership. 

The Commission shall be composed of 16 memb follows: 
(1) Eight members of the H f hae ‘s Breer Grihe House ouse of Representatives appointed by the 

(2) See eget of the Senate appointed by the President Pro Tempore 

Terms on the Commission are for two years and begin on January 15 of each 
odd-numbered year, except for the terms of the initial members, which begin on 
appointment. Members may complete a term of service on the Commission 
even if they do not seek reelection or are not reelected to the General Assembly, 
but resignation or removal from service in the General Assembly constitutes 
resignation or removal from service on the C ission. 2 : 
2000-138, s. 8.1.) ommission. (1999-237, s. 27.25(b); 

Effect of Amendments. — Session Laws ' amended this section by adding the last two 
2000-138, s. 8.1, effective July 1, 2000, sentences. 

§ 120-247. Duties of the Commission. 

The Commission shall study the following matters: 
(1) The importance of railroads and railroad infrastructure improvements 

to economic development in North Carolina, including improvements 
_to short line railroads. 

(2) Issues important to the future of passenger and freight rail service in 

North Carolina. 
(3) Methods to expedite property disputes between railroads and private 

landowners. 
(4) All aspects of the operation, structure, management, and long-range 

plans of the North Carolina Railroad. 
The Commission’s study of these and any other matters is not intended and 

shall not delay the North Carolina Railroad Company’s contract negotiations 

with freight and passenger rail service operators including Research Triangle 

Regional Public Transportation Authority and Norfolk Southern Railway 

Company. (1999-237, s. 27.25(c); 2000-138, s. 8.2; 2000-146, s. 12.) 

Editor’s Note. — Session Laws 2000-146, s. 

12, effective on and after July 1, 1999, amended 

Session Laws 1999-237, s. 27.25(c), by rewrit- 

ing subdivision (1). Session Laws 2000-146, s. 

12, was repealed by Session Laws 2000-138, s. 

8.2(a), effective July 1, 2000; s. 8.2(b) of Session 

Laws 2000-138 rewrote subdivision (1), making 

§ 120-248. Vacancies. 

the same changes as had been made by Session 

Laws 2000-146, s. 12. 

Effect of Amendments. — Session Laws 

2000-138, s. 8.2(b), effective July 1, 2000, re- 

wrote subdivision (1), and added subdivisions 

(3) and (4). 

Any vacancy on the Commission shall be filled by the appointing authority. 

(1999-237, s. 27.25(d).) 

§ 120-249. Cochairs. 

Cochairs of the Commission shall be designated by the Speaker of the House 

of Representatives and the President Pro Tempore of the Senate from among 

their respective appointees. The 

cochairs. (1999-237, s. 27.25(e).) 
Commission shall meet upon the call of the 
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§ 120-250. Quorum. 

A quorum of the Commission shall be nine members. (1999-237, s. 27.25(f).) 

§ 120-251. Expenses of Members. 

Members of the Commission shall receive per diem, subsistence, and travel 

allowances in accordance with G.S. 120-3.1. (1999-237, s. 27.25(g).) 

§ 120-252. Staff. 

Adequate staff shall be provided to the Commission by the Legislative 
Services Office. (1999-237, s. 27.25(h).) 

§ 120-253. Consultants. 

The Commission may hire consultants to assist with the study. Before 
expending any funds for a consultant, the Commission shall report to the Joint 
Legislative Commission on Governmental Operations on the consultant se- 
lected, the work products to be provided by the consultant, and the cost of the 
contract, including an itemization of the cost components. (1999-237, s. 
27.25(i).) 

§ 120-254. Meeting Location. 

The Legislative Services Commission shall grant adequate meeting space to 
the Commission in the State Legislative Building or the Legislative Office 
Building. (1999-237, s. 27.25().) 

§ 120-255. Reports. 

The Commission shall submit an annual report to the General Assembly on 
or before the convening of the regular session of the General Assembly each 
year. (1999-237, s. 27.25(k); 2000-138, s. 8.3; 2000-146, s. 13.) 

Editor’s Note. — Session Laws 2000-146, s. 
13, effective on and after July 1, 1999, amended 
Session Laws 1999-237, s. 27.25(k), by requir- 
ing the Commission to submit a final report to 
the General Assembly by January 15, 2001. 
Session Laws 2000-146, s. 18, was repealed by 

Session Laws 2000-138, s. 8.3(a), effective July 
1, 2000. 

Effect of Amendments. — Session Laws 
2000-138, s. 8.3(b), effective July 1, 2000, re- 
wrote the section, deleting the termination pro- 
vision and requiring an annual report. 
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Chapter 121. 

Archives and History. 

ARTICLE 3. 

; Salvage of Abandoned Shipwrecks and Other Underwater 
Archaeological Sites. 

§ 121-22. Title to bottoms of certain waters and ship- 
wrecks, etc., thereon declared to be in State. 

Cross References. — As to establishment of vessels in the Neuse River Basin, see the edi- 
a pilot program for the removal of abandoned _ tor’s note at § 76-40. 
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Chapter 122A. 

North Carolina Housing Finance Agency. 

Sec. Sec. 
122A-5.13. Adult Care Home, Group Home, 122A-16. Oversight by committees of General 

and Nursing Home Fire Protec- Assembly; annual reports. 
tion Fund authorized; authority. 

§ 122A-5.13. Adult Care Home, Group Home, and Nursing 
Home Fire Protection Fund authorized; au- 
thority. 

(a) The North Carolina Housing Finance Agency shall establish an Adult 
Care Home, Group Home, and Nursing Home Fire Protection Fund (hereinaf- 
ter “Fire Protection Fund”) to assist owners of adult care homes, group homes 
for developmentally disabled adults, and nursing homes with the purchase and 
installation of fire protection systems and emergency generators in existing 
and new adult care homes, group homes for developmentally disabled adults, 
and nursing homes. The Fire Protection Fund shall be a revolving fund. 

(b) The Agency, in consultation with the Department of Health and Human 
Services, shall adopt rules for the management and use of the Fire Protection 
Fund. These rules at a minimum shall provide for the following: 

(1) Financial incentives for owners of facilities who utilize Fire Protection 
Fund monies to install sprinkler systems instead of smoke detection 
equipment. 

(2) Maximum loan amounts of one dollar and seventy-five cents ($1.75) 
per square foot for advanced smoke detectors and digital communica- 
tion equipment, three dollars and seventy-five cents ($3.75) per 
square foot for residential sprinkler systems, and six dollars ($6.00) 
per square foot for institutional sprinkler systems. 

(3) Interest rates from three percent (3%) to six percent (6%) for a period 
not to exceed 20 years for sprinkler systems and 10 years for smoke 
detection systems. 

(4) Documentary verification that owners of facilities obtain fire protec- 
tion systems and emergency generators at a reasonable cost. 

(5) Acceleration of a loan when statutory fire protection requirements are 
not met by the facility for which the loan was made. 

(6) Loan approval priority criteria that considers the frailty level of 
residents at a facility. 

(7) Loan origination and servicing fees. 
(c) Proceeds from the Fire Protection Fund, not to exceed ten thousand 

dollars ($10,000) annually, may be used to provide staff support to the North 
Carolina Housing Finance Agency for loan processing under this section and to 
the Department of Health and Human Services for review and approval of fire 
protection plans and inspection of fire protection systems. (1996, 2nd Ex. Sess., 
a an © 24.26B(a); 1997-443, s. 11A.118(a); 1999-237, s. 11.17; 2000-67, s. 

Editor’s Note. — Effect of Amendments. — 
ae Laws 2000-67, s. 1.1, provides: “This Session Laws 2000-67, s. 11.10, effective July 

act shall be known as ‘The Current Operations 1, 2000, inserted “and emergency generators” in 
sey aa Improvements Appropriations Act subsection (a) and subdivision (b)(4). O 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 
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§ 122A-16. Oversight by committees of General Assembly; 
annual reports. 

The Finance Committee of the House of Representatives and the Finance 
Committee of the Senate shall exercise contimnte oversight of the Agency in 
order to assure that the Agency is effectively fulfilling its statutory purpose; 
provided, however, that nothing in this Chapter shall be construed as required 
by the Agency to receive legislative approval for the exercise of any of the 
powers granted by this Chapter. The Agency shall, promptly following the close 
of each fiscal year, submit an annual report of its activities for the preceding 
year to the Governor, the Office of State Budget, Planning, and Management, 
State Auditor, the aforementioned committees of the General Assembly, the 
Advisory Budget Commission and the Local Government Commission. Each 
such report shall set forth a complete operating and financial statement of the 
Agency during such year. The Agency shall cause an audit of its books and 
accounts to be made at least once in each year by an independent certified 
public accountant and the cost thereof may be paid from any available moneys 
of the Agency. The Agency shall on January 1 and July 1 of each year submit 
a written report of its activities to the Joint Legislative Commission on 
Governmental Operations. The Agency shall also at the end of each fiscal year 
submit a written report of its budget expenditures by line item to the Joint 
Legislative Commission on Governmental Operations. (1969, c. 1235, s. 16; 
1973, c. 1296, s. 56; 1977, c. 673, s. 3; c. 771, s. 4; 1981, c. 895, s. 4; 1981 (Reg. 
Sate eee c. 1191, s. 34; 1983 (Reg. Sess., 1984), c. 1034, s. 184; 2000-140, s. 

1(a). 

Effect of Amendments. — Session Laws Management” for “Office of State Budget and 

2000-140, s. 93.1, effective July 1, 2000, substi- Management.” 
tuted “Office of State Budget, Planning, and 
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Chapter 122C. 

Mental Health, Developmental Disabilities, and 

Substance Abuse Act of 1985. 

Article 1. 

General Provisions. 

Sec. 

122C-3. Definitions. 
122C-5. Report on restraint and seclusion. 

122C-6 through 122C-20. [Reserved.] 

Article 2. 

Licensure of Facilities for the 
Mentally Ill, the Develop- 
mentally Disabled, and 
Substance Abusers. 

122C-22. Exclusions from licensure; deemed 
status. 

122C-23. Licensure. 

122C-24.1. Penalties; remedies. 

122C-26. Powers of the Commission. 

122C-31. Report required upon death of client. 

122C-32 through 122C-50. [Reserved.] 

Article 3. 

Clients’ Rights and Advance Instruction. 

Part 1. Client’s Rights. 

122C-60. Use of physical restraints or seclu- 
sion. 

122C-78, 122C-79. [Reserved.] 

Article 3A. 

Miscellaneous Provisions. 

122C-80. Criminal history record check re- 
quired for certain applicants for 
employment. 

Article 4. 

Organization and System for De- 
livery of Mental Health, Devel- 

opmental Disabilities, and 
Substance Abuse 

Services. 

Part 2. State, County and Area Authority. 

122C-112. Powers and duties of the Secretary. 
122C-113. Cooperation between Secretary and 

other agencies. 

Sec. 
122C-117. Powers and duties of the area au- 

thority. 

122C-120. Compensation of area board mem- 
bers. 

Part 5. State Facilities. 

122C-185. Application of funds belonging to 
State facilities. 

Part 7. Contested Case Hearings for Eligible 
Assaultive and Violent Children. 

122C-194 through 122C-200. [Repealed.] 

Article 5. 

Procedures for Admission and Discharge 
of Clients. 

Part 3. Voluntary Admissions and 
Discharges, Minors, Facilities 

for the Mentally Ill and 
Substance Abusers. 

122C-224.1. Duties of clerk of court. 

Part 7. Involuntary Commitment of 
the Mentally Ill; Facilities for the 

Mentally II. 

122C-267. Outpatient commitment; district 
court hearing. 

122C-268. Inpatient commitment; district 
court hearing. 

122C-268.1. Inpatient commitment; hearing 
following automatic commitment. 

122C-269. Venue of hearing when respondent 
held at a 24-hour facility pending 
hearing. 

122C-270. (Effective July 1, 2001) Attorneys to 
represent the respondent and the 
State. 

Part 8. Involuntary Commitment of 
Substance Abusers, Facilities 

for Substance Abusers. 

122C-286. Commitment; district court hear- 
ing. 

122C-286.1. Venue of district court hearing 
when respondent held at a 24- 
hour facility pending hearing. 
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ARTICLE 1. 

General Provisions. 

§ 122C-1. Short title. 

CASE NOTES 

Personal Jurisdiction in Molestation by 
Foster Child Case. — Where defendants 
raised the issues of failure to state a claim and 
lack of subject matter jurisdiction, but failed to 
raise the issue of personal jurisdiction, and 
stipulated in the record before the appellate 

§ 122C-3. Definitions. 

court that they were properly before the trial 
court, the defendants could not argue that they 
were not subject to suit under Chapter 108A, 
§ 153A-77, and this section. Hobbs v. North 
Carolina Dep’t of Human Resources, 135 N.C. 
App. 412, 520 S.E.2d 595 (1999). 

As used in this Chapter, unless another meaning is specified or the context 
clearly requires otherwise, the following terms have the meanings specified: 

(1) “Area authority” means the area mental health, developmental dis- 
abilities, and substance abuse authority. 

(2) “Area board” means the area mental health, developmental disabili- 
ties, and substance abuse board. 

(3) “Camp Butner reservation” means the original Camp Butner reserva- 
tion as may be designated by the Secretary as having been acquired 
by the State and includes not only areas which are owne and 
occupied by the State but also those which may have been leased or 
otherwise disposed of by the State. 

(4) “City” has the same meaning as in G.S. 153A-1(1). 
(5) “Catchment area” means the geographic part of the State served by a 

specific area authority. 
(6) “Client” means an individual who is admitted to and receiving service 

from, or who in the past had been admitted to and received services 

from, a facility. 
(7) “Client advocate” means a person whose role is to monitor the 

protection of client rights or to act as an individual advocate on behalf 

of a particular client in a facility. | 

(8) “Commission” means the Commission for Mental Health, Developmen- 

tal Disabilities, and Substance Abuse Services, established under 

Part 4 of Article 3 of Chapter 143B of the General Statutes. 

(9) “Confidential information” means any information, whether recorded 

or not, relating to an individual served by a facility that was received 

in connection with the performance of any function of the facility. 

“Confidential information” does not include statistical information 

from reports and records or information met treatment or 

services which is shared for training, treatment, abilitation, or 

monitoring purposes that does not identify clients either directly or by 

reference to publicly known or available information. _ net 

(10) “County of residence” of a client means the county of his domicile at 

the time of his admission or commitment to a facility. A county of 

residence is not changed because an individual is temporarily out of 

his county in a ae Ae he ee 

ri o himself or others m sibs 

a ae aaa to himself” means that within the relevant past: 

1. The individual has acted in such a way as to show: | 

I. That he would be unable, without care, supervision, and 

the continued assistance of others not otherwise avail- 
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able, to exercise self-control, judgment, and discretion in 
the conduct of his daily responsibilities and social rela- 
tions, or to satisfy his need for nourishment, personal or 
medical care, shelter, or self-protection and safety; and 

II. That there is a reasonable probability of his suffering 
serious physical debilitation within the near future un- 
less adequate treatment is given pursuant to this Chap- 
ter. A showing of behavior that is grossly irrational, of 
actions that the individual is unable to control, of behav- 
ior that is grossly inappropriate to the situation, or of 
other evidence of severely impaired insight and judg- 
ment shall create a prima facie inference that the indi- 
vidual is unable to care for himself; or 

2. The individual has attempted suicide or threatened suicide 
and that there is a reasonable probability of suicide unless 
adequate treatment is given pursuant to this Chapter; or 

3. The individual has mutilated himself or attempted to mutilate 
himself and that there is a reasonable probability of serious 
self-mutilation unless adequate treatment is given pursuant 
to this Chapter. 

Previous episodes of dangerousness to self, when applicable, may 
be considered when determining reasonable probability of phys- 
ical debilitation, suicide, or self-mutilation. 

b. “Dangerous to others” means that within the relevant past, the 
individual has inflicted or attempted to inflict or threatened to 
inflict serious bodily harm on another, or has acted in such a way 
as to create a substantial risk of serious bodily harm to another, 
or has engaged in extreme destruction of property; and that there 
is a reasonable probability that this conduct will be repeated. 
Previous episodes of dangerousness to others, when applicable, 
may be considered when determining reasonable probability of 
future dangerous conduct. Clear, cogent, and convincing evidence 
that an individual has committed a homicide in the relevant past 
is prima facie evidence of dangerousness to others. 

(lla) “Day/night service” means a service provided on a regular basis, in 
a structured environment that is offered to the same individual for a 
period of three or more hours within a 24-hour period. 

(12) “Department” means the North Carolina Department of Health and 
Human Services. 

(12a) “Developmental disability” means a severe, chronic disability of a 
person which: 
a. Is attributable to a mental or physical impairment or combination 

of mental and physical impairments; 
b. Is manifested before the person attains age 22, unless the disabil- 

ity - Pause by a traumatic head injury and is manifested after 
age 44; 

c. Is likely to continue indefinitely; 
d. Results in substantial functional limitations in three or more of the 

following areas of major life activity: self-care, receptive and 
expressive language, capacity for independent living, learning, 
mobility, self-direction and economic self-sufficiency; and 

e. Reflects the person’s need for a combination and sequence of 
special interdisciplinary, or generic care, treatment, or other 
services which are of a lifelong or extended duration and are 
individually planned and coordinated; or 

f. When applied to children from birth through four years of age, may 
be evidenced as a developmental delay. 
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(13) “Division” mean ee the Divisi Disshilimeasan 1s b ision of Mental Health, Develo tal 
(13a) Rapealidab ubstance Abuse Services of the De adil 

5000 y Session Laws 2000-67, s. 11.21(c), per ah ee ie i} 

(13a1) Recodified as subdivisi 
(13b) Recodified as SE EeEe 
(13c) “Eligible infants and toddlers” 

developmental delays or atypi S means children with or at risk for 

- They have reached theinthird eee set 
Pa a have requested to ere aitcht recei ices i bl peoprantictoi ee dicanmecae eive services in the 

Pat to Part 14 of Article 1X ppe children established pursu- 

_ Statutes and of Chapter 115C of the General 

€: ey have be ioe en placed in the program by the local educational 

n no event shall a chi 1 

beginning of the eee ern: ie kesh tae: hy ea 
bi rth any iately following the child’s third 

The early interventi 
children and their bare Pnohutie a ee eo dee patio 

multidisciplinary evaluation iden Higa ne ae ena 
Hint s, case management services famil 

ning, counseling and home visits hologi ices ch 
iekolbsyand , psyc ological services, speech 

gy audiology, and occupational and physical 

eae Le eae as part of early males Daa eee a hate 

_appropriate to the individual child’s a dd 

(13d) “Eligible psychologist” means a li Se ee 

least two years’ clinical senate ope Sete aU anna yee January 1, 1995, “eligibl 

psychologist” means a licensed psych - ist aah bene 

licensure and certification as a ie liheseuee oe ae damier 

ats ved By ie North Carolina healt ae Saas 

acility” means any person at one | 

mepnevics oo bear for the care, mht apes Noses a et aan Ebi 

n of the mentally i i 3 
oned ae ha the developmentally disabled, or substance 

a. An “area facility”, which is a facilit 

contract with the area Avante - Sarena eT 5 

services under contract with the area authority is an area facility 

for purposes of the contracted services only. Area facilities m 

also be licensable facilities in accordance with Article 2 of this 

Chapter. A State facility is not an area facility; ‘i 

b. A “licensable facility”, which is a facility that provides services for 

one or more minors or for two or more adults. When the services 

offered are provided to individuals who are mentally ill or 

developmentally disabled, these services shall be day services 

offered to the same individual for a period of three hours or more 

during a 24-hour period, or residential services provided for 24 

consecutive hours or more. When the services offered are pro- 

vided to individuals who are substance abusers, these services 

shall include all outpatient services, day services offered to the 

same individual for a period of three hours or more during a 

24-hour period, or residential services provided for 24 consecutive 

hours or more. Facilities for individuals who are substance 

abusers include chemical dependency facilities, 

c. A “private facility”, which is a facility that is either a licensable 

facility or a special unit of a general 
hospital or a part of either in 

which the specific service provided 
is not covered under the terms 

of a contract with an area authority; 
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d. The psychiatric service of the University of North Carolina Hospi- 
tals at Chapel Hill; an , 

e. A “residential facility”, which is a 24-hour facility that is not a 
hospital, including a group home; _ 

f. A “State facility”, which is a facility that is operated by the 
Secretary; Aa w 

g. A “24-hour facility”, which is a facility that provides a structured 
living environment and services for a period of 24 consecutive 
hours or more and includes hospitals that are facilities under this 
Chapter; and 

h. A Veterans Administration facility or part thereof that provides 
services for the care, treatment, habilitation, or rehabilitation of 
the mentally ill, the developmentally disabled, or substance 
abusers. 

(15) “Guardian” means a person appointed as a guardian of the person or 
general guardian by the court under Chapters 7A or 35A or former 
Chapters 33 or 35 of the General Statutes. 

(16) “Habilitation” means training, care, and specialized therapies under- 
taken to assist a client in maintaining his current level of functioning 
or in achieving progress in developmental skills areas. 

(17) “Incompetent adult” means an adult individual adjudicated incom- 
etent. 

(18) caathwicated” means the condition of an individual whose mental or 
physical functioning is presently substantially impaired as a result of 
the use of alcohol or other substance. 

(19) “Law-enforcement officer” means sheriff, deputy sheriff, police officer, 
State highway patrolman, or an officer employed by a city or county 
under G.S. 122C-302. 

(20) “Legally responsible person” means: (i) when applied to an adult, who 
has been adjudicated incompetent, a guardian; (ii) when applied to a 
minor, a parent, guardian, a person standing in loco parentis, or a 
legal custodian other than a parent who has been granted specific 
authority by law or in a custody order to consent for medical care, 
including psychiatric treatment; or (iii) when applied to an adult who 
is incapable as defined in G.S. 122C-72(c) and who has not been 
adjudicated incompetent, a health care agent named pursuant to a 
valid health care power of attorney as prescribed in Article 3 of 
Chapter 32 of the General Statutes. 

(20a) “Local funds” means fees from services, including client payments, 
Medicare and the local and federal share of Medicaid receipts, fees 
from agencies under contract, gifts and donations, and county and 
municipal funds, and any other funds not administered by the 
Division. 

(21) “Mental illness” means: (i) when applied to an adult, an illness which 
so lessens the capacity of the individual to use self-control, judgment, 
and discretion in the conduct of his affairs and social relations as to 
make it necessary or advisable for him to be under treatment, care, 
supervision, guidance, or control; and (ii) when applied to a minor, a 
mental condition, other than mental retardation alone, that so im- 
pairs the youth’s capacity to exercise age adequate self-control or 
judgment in the conduct of his activities and social relationships so 
that he is in need of treatment. 

(22) “Mental retardation” means significantly subaverage general intel- 
lectual functioning existing concurrently with deficits in adaptive 
behavior and manifested before age 22. 

(23) “Mentally retarded with accompanying behavior disorder” means an 
individual who is mentally retarded and who has a pattern of 
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maladaptive behavior that is recognizable no later than adolescence 

and is characterized by gross outbursts of rage or physical aggression 
against other individuals or property. 

(24) “Next of kin” means the individual designated in writing by the client 
or his legally responsible person upon the client’s acceptance at a 
facility; provided that if no such designation has been made, “next of 
Racca a ae spouse or nearest blood relation in accordance 
wi Ss. -1. 

(25) “Operating costs” means expenditures made by an area authority in 
the delivery of services for mental health, developmental disabilities, 
and substance abuse as provided in this Chapter and includes the 
employment of legal counsel on a temporary basis to represent the 
interests of the area authority. 

(26) Repealed by Session Laws 1987, c. 345, s. 1. 
(26a) “Other recipient” means an individual who is not admitted to a 

facility but who receives a service other than care, treatment, or 

rehabilitation services. The services that the “other recipient” may 

receive include consultative, preventative, educational, and assess- 

ment services. 
(27) “Outpatient treatment” as used in Part 7 of Article 5 means treat- 

ment in an outpatient setting and may include medication, individual 

or group therapy, day or partial day programming activities, services 

and training including educational and vocational activities, supervi- 

_ sion of living arrangements, and any other services prescribed either 

to alleviate the individual’s illness or disability, to maintain sem1- 

independent functioning, or to prevent further deterioration that may 

reasonably be predicted to result in the need for inpatient commit- 

ment to a 24-hour facility. : : 

(28) “Person” means any individual, firm, partnership, corporation, com- 

pany, association, joint stock association, agency, or area authority. 

(29) “Physician” means an individual licensed to practice medicine in 

North Carolina under Chapter 90 of the General Statutes or a 

licensed medical doctor employed by the Veterans Administration. 

(30) “Provider of support services” means a person that provides to a 

facility support services such as data processing, dosage preparation, 

laboratory analyses, ae legal medical, accounting, or other profes- 

i ices, including human Services. 

Mh atapeyhalosist” means = individual l
icensed to practice Seas 

under Chapter 90. The term eligible psychologist” 1s defined in 

bdivision (13a). Cees: 

(31) “éQualified professional” means any ASE Slee Sd abet 

training or experience as specified by the Gener ‘ a u en y a 

of the Commission in the fields of mental health or deve oly a 

disabilities or substance abuse treatment or abilities includit F 

physicians, psychologists, psychological associates, educators, ua 

workers, registered nurses, ceriatiets fee-based practicing pastor 

rs, and certified counselors. —_, atta dic 

(32) Cee aible professional” means an individual within a acu who 

d by the facility director to be responsible for the care, 

: eareiehamitation or rehabilitation of a specific client and who is 

dligible to provide care, treatment, habilitation, or rehabilitation 

the client’s disability. 

(33) ao taies means the Secretary of the Department of Health and 

ices. : : 

Se aroiinid persistent mental illness” means a mental disorder 

suffered by persons of 18 years of age or older that leads these persons 
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to exhibit emotional or behavioral functioning that is so impaired as to 
interfere substantially with their capacity to remain in the commu- 
nity without supportive treatment or services of a long term or 
indefinite duration. This disorder is a severe and persistent mental 
disability, resulting in a long-term limitation of functional capacities 
for the primary activities of daily living, such as interpersonal 
relations, homemaking, self-care, employment, and recreation. 

(34) “Single portal of entry and exit policy” means an admission and 
discharge policy for designated facilities that is adopted by an area 
authority and shall be approved by the Secretary before it is in force. 
The policy and its provisions shall be designed to promote quality 
client care in and among designated facilities. Furthermore, the policy 
shall be designed to integrate otherwise independent facilities into a 
unified and coordinated system, in which system the area authority 
shall be responsible for assuring that the individual client can receive 
services from the facility that is best able to meet his needs. However, 
the policy may not be inconsistent with any other provisions of the 
General Statutes or federal law, nor may the policy include the 
complete exclusion of clients from admission to any specific facility. 

(35) “Single portal area” means the county or counties that comprise the 
catchment area of an area authority that has adopted a single portal 
of entry and exit policy. 

(35a) “State resources” means State and federal funds and other receipts 
administered by the Division. 

(36) “Substance abuse” means the pathological use or abuse of alcohol or 
other drugs in a way or to a degree that produces an impairment in 
personal, social, or occupational functioning. “Substance abuse” may 
include a pattern of tolerance and withdrawal. 

(37) “Substance abuser” means an individual who engages in substance 
abuse. (1899, c. 1, s. 28; Rev., s. 4574; C.S., s. 6189; 1945, c. 952, s. 18; 
1947, c. 537, s. 12; 1949, c. 71, s. 3; 1955, c. 887, s. 1; 1957, c. 1232, s. 
13; 1959, c. 1028, s. 4; 1963, c. 1166, ss. 2, 10; c. 1184, s. 1; 1965, c. 933; 
1973, c. 475, s. 2; c. 476, s. 133; c. 726, s. 1; c. 1408, ss. 1, 3; 1977, c. 400, 
ss. 2, 12; c. 568, s. 1; c. 679, s. 7; 1977, 2nd Sess., c. 1134, s. 2; 1979, c. 
164, ss. 3, 4; c. 171, s. 2; c. 358, ss. 2, 26; c. 915, s. 1; c. 751, s. 28; 1981, 
c. O1, ss. 2-4; c. 539, s. 1; 1983, c. 280; c. 383, s. 2; c. 638, s. 2; c. 718, 
s. 1; c. 864, s. 4; 1983 (Reg. Sess., 1984), c. 1110, s. 4; 1985, c. 589, s. 
2; c. 695, s. 1; c. 777, s. 2; 1985 (Reg. Sess., 1986), c. 863, s. 7; 1987, c. 
345, s. 1; c. 830, ss. 47(a), (b); 1989, c. 141, s. 8; c. 223; c. 486, s. 2: ¢. 
625, s. 2; 1989 (Reg. Sess., 1990), c. 823, s. 11; c. 1003, s. 2; c. 1024, s. 
26(a); 1998, c. 321, s. 220(a)-(c); c. 375, s. 6; c. 396, ss. 1, 2; 1995, c. 249, 
s. 1; c. 406, s. 5; 1997-443, s. 11A.118(a); 1997-456, s. 27; 1998-198, s. 
3; 1998-202, s. 4(r); 1999-186, s. 1; 2000-67, s. 11.21(c).) 

Editor’s Note. — Effect of Amendments. — 
Session Laws 2000-67, s. 1.1, provides: “This Session Laws 2000-67, s. 11.21(c), effective 

act shall be known as ‘The Current Operations July 1, 2000, repealed subdivision (13a), which 
and Capital Improvements Appropriations Act defined “eligible assaultive and violent chil- of 2000’.” Bren 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

§ 122C-5. Report on restraint and seclusion. 
The Secretary shall report annually on October 1 to the Legislative Study Commission on Mental Health, Developmental Disabilities, and Substance 

Abuse Services on the following for the immediately preceding fiscal year: 
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(1) Hine a of compliance of each facility with applicable State and 
e ap aws, rules, and regulations governing the use of restraints 

and seclusion. The information shall indicate areas of highest and 
lowest levels of compliance. 

(2) The total number of facilities that reported deaths under G.S. 122C- 
31, the number of deaths reported by each facility, the number of 
deaths investigated pursuant to G.S. 122C-31, and the number found 
by the investigation to be related to th i 
(2000-129, s. 3(b).) ed to the use of restraint or seclusion. 

Effect of Amendments. — Session Laws 
2000-129, s. 7, made this section effective Jan- 
uary 1, 2001. 

§§ 122C-6 through 122C-20: Reserved for future codification pur- 
poses. 

ARTICLE 2. 

Licensure of Facilities for the Mentally Ill, 

the Developmentally Disabled, and 
Substance Abusers. 

§ 122C-21. Purpose. 

Cross References. — As to penalties for 

violations of this Article, see § 122C-24.1 

§ 122C-22. Exclusions from licensure; deemed status. 

(a) The following are excluded from the provisions of this Article and are not 

required to obtain licensure under this Article: 

(1) Physicians and psychologists engaged in private office practice; 

(2) General hospitals licensed under Article 5 of Chapter 131K of the 

General Statutes, that operate special units for the mentally ill, 

developmentally disabled, or substance abusers; 

(3) State and federally operated facilities; 

(4) Adult care homes licensed under Chapter 131D of the General 

Statutes; 

(5) Developmental child care centers licensed under Article 7 of Chapter 

110 of the General Statutes; . . 

(6) Persons subject to licensure under rules of the Social Services Com- 

mission; 
EMS 

(7) Persons subject to rules and regulations of the Division of Vocational 

Rehabilitation Services; and 

(8) Facilities that provide occasional respite care for not more than two 

individuals at a time; provided that the primary 
purpose of the facility 

is other than as defined in G.S. 122C-3(14). 

(9) Twenty-four-hour nonprofit facilities established for the purposes of 

shelter care and recovery from alcoho
l or other drug addiction through 

a 12-step, self-help, peer role modeling, and sel
f-governance approach. 

(b) The Commission may adopt rules establishing a procedure whereby a 

licensable facility certified by a nationally recogni
zed agency, such as the Joint 

Commission on Accreditation of Hospitals, may be deemed licensed under this 
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Article by the Secretary. Any facility licensed under the provisions of this 

subsection shall continue to be subject to inspection by the Secretary. (1983, c. 

718, s. 1; 1983 (Reg. Sess., 1984), c. 1110, s. 5; 1985, c. 589, s. 2; c. 695, s. 13; 

1987, c. 345, s. 2; 1989, c. 625, s. 5; 1995, c. 535, s. 7; 1997-506, s. 43; 2000-67, 

s. 11.25A.) 

Editor’s Note. — Session Laws 2000-67, s. 28.4, contains a 
Session Laws 2000-67, s. 1.1, provides: “This _ severability clause. 

act shall be known as ‘The Current Operations Effect of Amendments. — Session Laws 
and Capital Improvements Appropriations Act 2000-67, s. 11.25A, effective July 1, 2000, added 
of 2000’.” subdivision (a)(9). 

§ 122C-23. Licensure. 

(a) No person shall establish, maintain, or operate a licensable facility for 
the mentally ill, developmentally disabled, or substance abusers without a 
current license issued by the Secretary. 

(b) Each license is issued to the person only for the premises named in the 
application and shall not be transferrable or assignable except with prior 
written approval of the Secretary. 

(c) Any person who intends to establish, maintain, or operate a licensable 
facility shall apply to the Secretary for a license. The Secretary shall prescribe 
by rule the contents of the application forms. 

(d) The Secretary shall issue a license if the Secretary finds that the person 
complies with this Article and the rules of the Commission and Secretary. 

(e) Unless a license is provisional or has been suspended or revoked, it shall 
be valid for a period not to exceed two years from the date of issue. The 
expiration date of a license shall be specified on the license when issued. 
Renewal of a regular license is contingent upon receipt of information required 
by the Secretary for renewal and continued compliance with this Article and 
the rules of the Commission and the Secretary. 
A provisional license for a period not to exceed six months may be granted by 

the Secretary to a person who is temporarily unable to comply with a rule or 
rules. During this period the licensable facility shall correct the noncompliance 
based on a plan submitted to and approved by the Secretary. The noncompli- 
ance may not present an immediate threat to the health and safety of the 
individuals in the licensable facility. A provisional license for an additional 
period of time to meet the noncompliance may not be issued. 
_(f) Upon written application and in accordance with rules of the Commis- 

sion, the Secretary may for good cause waive any of the rules implementing 
this Article, provided those rules do not affect the health, safety, or welfare of 
the individuals within the licensable facility. Decisions made pursuant to this 
subsection may be appealed to the Commission for a hearing in accordance 
with Chapter 150B of the General Statutes. 

_ (g) The Secretary may suspend the admission of any new clients to a facility 
licensed under this Article where the conditions of the facility are detrimental 
to the health or safety of the clients. This suspension shall be for the period 
determined by the Secretary and shall remain in effect until the Secretary is 
satisfied that conditions or circumstances merit removal of the suspension. In 
suspending admissions under this subsection, the Secretary shall consider the 
following factors: 

(1) The degree of sanctions necessary to ensure compliance with this 
section and rules adopted to implement this subsection, and 

(2) The character and degree of impact of the conditions at the facility on 
_the health or safety of its clients. 

A facility may contest a suspension of admissions under this subsection in 
accordance with Chapter 150B of the General Statutes. In contesting the 
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suspension of admissions, the facility must file a petition for a spe : contested case 
Late sab days after the Department mails hotieewt suspension of admissions 
bs the licensee. (1899, c. 1, s. 60; Rev., s. 4600; C.S., s. 6219; 1945, c. 952, s. 41; 
957, c. 100, ss. 1, 4; 1963, c. 813, s. 1; c. 1166, s. 7; 1965, c. 1178 'ss. 1-3; 1969, 

c. 954; 1973, c. 476, ss. 133, 152; 1977, c. 679, s. 7; 1981, c. 51, s. 3: 1983, c. 718, 
ss. 1, 4; 1985, c. 589, s. 2; 1985 (Reg. S 
3 4:'1989, c. 625, s. 6: 2000-55, aoe ess., 1986), c. 863, s. 8; 1987, c. 345, ss. 

Effect of Amendments. — Session Laws 
2000-55, s. 3, effective October 1, 2000, added 
subsection (g). 

§ 122C-24.1. Penalties; remedies. 

(a) Violations Classified. — The Department of Health and Human Services 
shall impose an administrative penalty in accordance with provisions of this 
Article on any facility licensed under this Article which is found to be in 
violation of Article 2 or 3 of this Chapter or applicable State and federal laws 
and regulations. Citations issued for violations shall be classified according to 

the nature of the violation as follows: 
(1) “Type A Violation” means a violation by a facility of the regulations, 

standards, and requirements set forth in Article 2 or 3 of this Chapter 

or applicable State or federal laws and regulations governing the 

licensure or certification of a facility which results in death or serious 

physical harm, or results in substantial risk that death or serious 

‘physical harm will occur. Type A Violations shall be abated or 

eliminated immediately. The Department shall require an immediate 

plan of correction for each Type A Violation. The person making the 

findings shall do the following: 
a. Orally and immediately inform the administrator of the facility of 

the specific findings and what must be done to correct them, and 

set a date by which the violation must be corrected; 

b. Within 10 working days of the investigation, confirm in writing to 

the administrator the information provided orally under sub- 

subdivision a. of this subdivision; and 

c. Provide a copy of the written confirmation required under sub- 

subdivision b. of this subdivision to the Department. 

The Department shall impose a civil penalty in an amount not less 

than two hundred fifty dollars ($250.00) nor more than five thousand 

dollars ($5,000) for each Type A Violation in facilities or programs that 

serve nine or fewer persons. The Department shall impose a civil 

penalty in an amount not less than five hundred dollars ($500.00) nor 

more than ten thousand dollars ($10,000) for each Type A Violation in 

facilities or programs that serve 10 or more persons. 

(2) “Type B Violation” means a violation by a facility of the regulatio
ns, 

standards, and requirements set forth in Article 2 or 3 of this Chapter 

or applicable State or federal laws and regulations governing the 

licensure or certification of a facility which present a direct relation- 

ship to the health, safety, or welfare of any client or patient, but which 

does not result in substantial risk that death or serious physical harm 

will occur. The Department shall require a plan of correction for each 

Type B Violation and may require the facility to establish a specific 

plan of correction within a specific time period to address the 

violation. Te ect «he 

(b) Penalties for Failure to Correct Violations Within Time Specified. — 

(1) Where a facility has failed to correct a Type A Violation, the Depart- 

ment shall assess the facility a civil penalty in the 
amount of up to five 
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hundred dollars ($500.00) for each day that the deficiency continues 
beyond the time specified in the plan of correction approved by the 
Department or its authorized representative. The Department or its 
authorized representative shall ensure that the violation has been 
corrected. Lae, +6 

(2) Where a facility has failed to correct a Type B Violation within the time 
specified for correction by the Department or its authorized represen- 
tative, the Department shall assess the facility a civil penalty in the 
amount of up to two hundred dollars ($200.00) for each day that the 
deficiency continues beyond the date specified for correction without 
just reason for the failure. The Department or its authorized repre- 
sentative shall ensure that the violation has been corrected. 

(3) The Department shall impose a civil penalty which is treble the 
amount assessed under subdivision (1) of subsection (a) of this section 
when a facility under the same management, ownership, or control 
has received a citation and paid a penalty for violating the same 
specific provision of a statute or regulation for which it received a 
citation during the previous 12 months. 

(c) Factors to Be Considered in Determining Amount of Initial Penalty. — In 
determining the amount of the initial penalty to be imposed under this section, 
the Department shall consider the following factors: 

(1) The gravity of the violation, including the fact that death or serious 
physical harm to a client or patient has resulted; the severity of the 
actual or potential harm, and the extent to which the provisions of the 
applicable statutes or regulations were violated; 

(2) The gravity of the violation, including the probability that death or 
serious physical harm to a client or patient will result; the severity of 
the potential harm, and the extent to which the provisions of the 
applicable statutes or regulations were violated; 

(3) The gravity of the violation, including the probability that death or 
serious physical harm to a client or patient may result; the severity of 
the potential harm, and the extent to which the provisions of the 
applicable statutes or regulations were violated; 

(4) The reasonable diligence exercised by the licensee to comply with G.S. 
131K-256 and other applicable State and federal laws and regula- 
tions; 

(5) Efforts by the licensee to correct violations; 
(6) The number and type of previous violations committed by the licensee 

within the past 36 months; 
(7) The amount of assessment necessary to ensure immediate and contin- 

ued compliance; and 
(8) The number of clients or patients put at risk by the violation. 

(d) The facts found to support the factors in subsection (c) of this section 
shall be the basis in determining the amount of the penalty. The Department 
shall document the findings in written record and shall make the written 
record available to all affected parties including: 

(1) The licensee involved; 
(2) The clients or patients affected; and 
(3) The family members or guardians of the clients or patients affected. (e) The Department shall impose a civil penalty on any facility which refuses to allow an authorized representative of the Department to inspect the premises and records of the facility. 

_ @ Any facility wishing to contest a penalty shall be entitled to an admin- istrative hearing as provided in Chapter 150B of the General Statutes. A petition for a contested case shall be filed within 30 days after the Department mails a notice of penalty to a licensee. At least the following specific issues shall be addressed at the administrative hearing: isn 
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(1) The reasonableness of the am ivi } ount of any civil penalty assessed, and 

(2) +t eape h te ey oa SAG tae been evaluated pursuant to : tes 
? amount Sat thitial penaley o be considered in determining the 

a civil penalty is found to be unreasonabl if th luati 
factor is found to be incomplete, the heari G (OPER NAD Se aa ee ebiidielbersdjlisted Reese ici e hearing officer may recommend that the 

(g) Any penalty imposed by the Department of Health and Human Services 
eee this section shall commence on the day the violation began. 

(h) The Secretary may bring a civil action in the superior court of the county 
wherein the violation occurred to recover the amount of the administrative 
penalty whenever a facility: 

(1) Which has not requested an administrative hearing fails to pay the 
penalty within 60 days after being notified of the penalty, or 

(2) Which has requested an administrative hearing fails to pay the 
penalty within 60 days after receipt of a written copy of the decision 

a it ue in G.S. 150B-36. 
i) In heuo assessing an administrative penalty, the S t 

facility to provide staff training if: és y the Berrategyimay Pres & 

(1) The penalty would be for the facility's only violation within a 12-month 

period preceding the current violation and while the facility 1s under 

the same management; and 
(2) The training is: 

a. Specific to the violation; 
b. Approved by the Department of Health and Human Services; and 

of eae by fae ae approved by the Department and other than 

e provider. 
Gj) The clear proceeds of civil penalties provided for in this section shall be 

remitted to the State Treasurer for deposit in accordance with State law. 

_(k) In considering renewal of a license, the Department shall not renew a 

license if outstanding fines and penalties imposed by the Department against 

the facility or program have not been paid. Fines and penalties for which an 

appeal is pending are exempt from consideration for nonrenewal under this 

subsection. (2000-55, s. 4.) 

Editor’s Note. — Session Laws 2000-55, s. 

7, made this section effective October 1, 2000. 

§ 122C-26. Powers of the Commission. 

In addition to other powers and duties, the Commission shall exercise the 

following powers and duties: 

~ (1) Adopt, amend, and repeal rules consistent with the laws of this State 

and the laws and regulations of the federal government to implement 

the provisions and purposes of this Article; tis 

(2) Issue declaratory rulings needed to implement the provisions and 

urposes of this Article; ao 

(3) dbp rules governing appeals of decisions to approve or deny 

licensure under this Article; 

(4) Adopt rules for the waiver of rules adopted under this Article; and 

(5) Adopt rules applicable to facilities licensed under this Article: | 

a. Establishing personnel requirements 
of staff employed in facilities; 

b. Establishing qualifications of facility administrators or directors; 

c. Establishing requirements for death reporting including confiden- 

tiality provisions related to death reporting; and 

d. Establishing requirements for patient advocates. (1983, c. 718, s. 1; 

1985, c. 589, s. 2; 2000-55, s. 5.) 
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Editor’s Note. — Session Laws 2000-55, s. implement G.S. 122C-26(5). 
6, provides that, notwithstanding G.S. 150B- Effect of Amendments. — Session Laws 
21.1(a), the Commission for Mental Health, 2000-55, s. 5, effective June 30, 2000, added 
Developmental Disabilities, and Substance subdivision (5) and made a minor punctuation 
Abuse Services is to adopt temporary rules to change. 

§ 122C-30. Peer review committee; immunity from liabil- 
ity; confidentiality. 

CASE NOTES 

Cited in Sharpe v. Worland, — N.C. App. —, 
527 S.E.2d 75, 2000 N.C. App. LEXIS 269 
(2000). 

§ 122C-31. Report required upon death of client. 

(a) A facility shall notify the Secretary immediately upon the death of any 
client of the facility that occurs within seven days of physical restraint or 
seclusion of the client, and shall notify the Secretary within three days of the 
death of any client of the facility resulting from violence, accident, suicide, or 
homicide. The Secretary may assess a civil penalty of not less than five 
hundred dollars ($500.00) and not more than one thousand dollars ($1,000) 
against a facility that fails to notify the Secretary of a death and the 
circumstances surrounding the death known to the facility. Chapter 150B of 
the General Statutes governs the assessment of a penalty under this section. 
A civil penalty owed under this section may be recovered in a civil action 
brought by the Secretary or the Attorney General. The clear proceeds of the 
pene shall be remitted to the State Treasurer for deposit in accordance with 
tate law. 
(b) Upon receipt of notification from a facility in accordance with subsection 

(a) of this section, the Secretary shall notify the Governor’s Advocacy Council 
for Persons With Disabilities that a person with a disability has died. The 
Secretary shall provide the Council access to the information about each death 
reported pursuant to subsection (a) of this section, including information 
resulting from any investigation of the death by the Department and from 
reports received from the Chief Medical Examiner pursuant to G.S. 130A-385. 
The Council shall use the information in accordance with its powers and duties 
under G.S. 143B-403.1 and applicable federal law and regulations. 

(c) Ifthe death of a client of a facility occurs within seven days of the use of 
physical restraint or seclusion, then the Secretary shall initiate immediately 
an investigation of the death. 

(d) An inpatient psychiatric unit of a hospital licensed under Chapter 131E 
of the General Statutes shall comply with this section. 

(e) Nothing in this section abrogates State or federal law or requirements 
pertaining to the confidentiality, privilege, or other prohibition against disclo- 
sure of information provided to the Secretary or the Council. In carrying out 
the requirements of this section, the Secretary and the Council shall adhere to 
State and federal requirements of confidentiality, privilege, and other prohi- 
bitions against disclosure and release applicable to the information received 
under this section. A facility or provider that makes available confidential 
information in accordance with this section and with State and federal law is 
not liable for the release of the information. 

(f) The Secretary shall establish a standard reporting format for reporting deaths pursuant to this section and shall provide to facilities subject to this Bc te a form for the facility’s use in complying with this section. (2000-129, s. a). 
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Effect of Amendments. — Session Laws 
2000-129, s. 7, made this section effective Jan- 
uary 1, 2001. 

§§ 122C-32 through 122C-50: Reserved for future codification pur- 
poses. 

ARTICLE 3. 

Clients’ Rights and Advance Instruction. 

Part 1. Client’s Rights. 

§ 122C-51. Declaration of policy on clients’ rights. 

Cross References. — As to penalties for 
violations of this Article, see § 122C-24.1 

§ 122C-60. Use of physical restraints or seclusion. 

(a) Physical restraint or seclusion of a client shall be employed only when 

there is imminent danger of abuse or injury to the client or others, when 

substantial property damage is occurring, or when the restraint or seclusion is 

necessary as a measure of therapeutic treatment. All instances of restraint or 

seclusion and the detailed reasons for such action shall be documented in the 

client’s record. Each client who is restrained or secluded shall be observed 

frequently, and a written notation of the observation shall be made in the 

client’s record. 
(a1) A facility that employs physical restraint or seclusion of a client shall 

collect data on the use of the restraints and seclusion. The data shall reflect for 

each incidence, the type of procedure used, the length of time employed, 

alternatives considered or employed, and the effectiveness of the procedure or 

alternative employed. The facility shall analyze the data 
on at least a quarterly 

basis to monitor effectiveness, determine trends, and take corrective action 

where necessary. The facility shall make the data available to the Secretary 

upon request. Nothing in this subsection abrogates State or federal law or 

requirements pertaining to the confidentiality, privilege, or other prohibition 

against disclosure of information provided to the Secretary under this subsec- 

tion. In reviewing data requested under this subsection, the Secretary shall 

adhere to State and federal requirements of confidentiality, privilege, and 

other prohibitions against disclosure and release applicable to the information 

received under this subsection. By 

(a2) Facilities shall implement policies and practices that emphasize the 

use of alternatives to physical restraint and seclusion. Physical restraint and 

seclusion may be employed only by staff who have been trained and have 

demonstrated competence in the proper use of and alternatives to these 

procedures. Facilities shall ensure that staff authorized to employ and termi- 

nate these procedures are retrained and have demonstrated competence at 

least annually. f ' 

(b) The Commission shall adopt rules to implement this secti
on. In adopting 

rules, the Commission shall take into consideration federal regulations and 

national accreditation standards. Rules adopted by the Commission shall 

include: 
(1) Staff training and competenc

e in: 

a. The use of positive behavioral supports. 
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. Communication strategies for defusing and deescalating poten- 
tially dangerous behavior. 

Monitoring vital indicators. 
. Administration of CPR. 
. Debriefing with client and staff. 
Methods for determining staff competence, including qualifications 

of trainers and training curricula. 
g. Other areas to ensure the safe and appropriate use of restraints 

and seclusion. 
(2) Other matters relating to the use of physical restraint or seclusion of 

clients necessary to ensure the safety of clients and others. 
The Department may investigate complaints and inspect a facility at any 

time to ensure compliance with this section. (1973, c. 475, s. 1; 1985, c. 589, s. 

2; 2000-129, s. 1.) 

oF 

ho Qo 

Effect of Amendments. — Session Laws subsection (b), substituted “shall adopt” for 
2000-129, s. 1, effective January 1, 2001, sub- “may adopt” in the first sentence and added the 
stituted “the client” for “himself” in subsection last sentence. 
(a); added subsections (al) and (a2); and in 

§§ 122C-78, 122C-79: Reserved for future codification purposes. 

ARTICLE 3A. 

Miscellaneous Provisions. 

§ 122C-80. Criminal history record check required for 
certain applicants for employment. 

(a) Definition. — As used in this section, “area authority” means an area 
mental health, developmental disabilities, and substance abuse services area 
authority, including a contract agency of an area authority that is subject to the 
provisions of Article 4 of this Chapter. 

(b) Requirement. — An offer of employment by an area authority licensed 
under this Chapter to an applicant to fill a position that does not require the 
applicant to have an occupational license is conditioned on consent to a State 
and national criminal history record check of the applicant. If the applicant 
has been a resident of this State for less than five years, then the offer of 
employment is conditioned on consent to a State and national criminal history 
record check of the applicant. The national criminal history record check shall 
include a check of the applicant’s fingerprints. If the applicant has been a 
resident of this State for five years or more, then the offer is conditioned on 
consent to a State criminal history record check of the applicant. An area 
authority shall not employ an applicant who refuses to consent to a criminal 
history record check required by this section. Within five business days of 
making the conditional offer of employment, an area authority shall submit a 
request to the Department of Justice under G.S. 114-19.10 to conduct a 
criminal history record check required by this section. All criminal history 
information received by the area authority is confidential and may not be 
disclosed, except to the applicant as provided in subsection (c) of this section. 

(c) Action. — If an applicant’s criminal history record check reveals one or 
more convictions of a relevant offense, the area authority shall consider all of 
the following factors in determining whether to hire the applicant: 

(1) The level and seriousness of the crime. 
(2) The date of the crime. 
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(3) The age of the person at the time of the conviction. 
(4) The circumstances surrounding the commission of the crime, if known. 
(5) The nexus between the criminal conduct of the person and the job 

duties of the position to be filled. 

(6) The prison, jail, probation, parole, rehabilitation, and employment 
records of the person since the date the crime was committed. 

(7) The subsequent commission by the person of a relevant offense. 
The fact of conviction of a relevant offense alone shall not be a bar to 

employment; however, the listed factors shall be considered by the area 
authority. If the area authority disqualifies an applicant after consideration of 
the relevant factors, then the area authority may disclose information con- 
tained in the criminal history record check that is relevant to the disqualifi- 
cation, but may not provide a copy of the criminal history record check to the 
applicant. 
id) Limited Immunity. — An area authority and an officer or employee of an 

area authority that, in good faith, complies with this section shall be immune 

from civil liability for: 
(1) The failure of the area authority to employ an individual on the basis 

of information provided in the criminal history record check of the 

individual. 
(2) Failure to check an employee’s history of criminal offenses if the 

employee’s criminal history record check is requested and received in 

compliance with this section. i 4 

(e) Relevant Offense. — As used in this section, “relevant offense” means a 

State crime, whether a misdemeanor or felony, that bears upon an individual's 

fitness to have responsibility for the safety and well-being of persons needing 

mental health, developmental disabilities, or substance abuse services. These 

crimes include the criminal offenses set forth in any of the following Articles of 

Chapter 14 of the General Statutes: Article 5, Counterfeiting and Issuing 

Monetary Substitutes; Article 5A, Endangering Executive and Legislative 

Officers; Article 6, Homicide; Article 7A, Rape and Other Sex Offenses; Article 

8. Assaults; Article 10, Kidnapping and Abduction, Article 13, Malicious Injury 

or Damage by Use of Explosive or Incendiary Device or Material; Article 14, 

Burglary and Other Housebreakings; Article 15, Arson and Other prenes 

Article 16, Larceny; Article 17, Robbery; Article 18, Embezzlement; Article 2 

False Pretenses and Cheats; Article 19A, Obtaining Property or aed 

False or Fraudulent Use of Credit Device or Other Means; Article 

Binencial Transaction Card Crime Act; Article 20, Frauds; Article 21, Forgery; 

Article 26, Offenses Against Public Morality and Decency; Article 26A, Adult 

Establishments; Article 27, Prostitution, Article 28, Perjury; Article 29, Brib- 

ery; Article 31, Misconduct in Public Office; Article 35, whipeg inet lait ae 

Public Peace; Article 36A, Riots and Civil Disorders; Article 39, site ec on of 

Minors: Article 40, Protection of the Family; Article 59, re rs NG sels 

and Article 60, Computer Related ete 
eye uae ee hece sa a - 

in violation of the Nor arolin 

ticle oof ehapter 20 of the General e
y oat pene tay is ree 

such as sale to underage persons in V10 ation of G.». ; sae ; 

in violation of G.S. 20-138.1 through G.S. 20-138.5. 

Ey Petialty for Furnishing False Information. —— Any pues sta a 

ho willfully furnishes, supplies, or otherwise gives false in 

dies el Mien saticetion that is the 
basis for a criminal history record check 

Rep i isdemeanor. 

Boab ss Geclot pele ra ne vate Ste ES may empl
oy an applicant 

‘g) Sota PD Oye a lts of a criminal history record check 
conditionally prior to obtaining the results of a Snihe cou 

regarding the applicant if both of the following requirements ar ; 
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(1) The area authority shall not employ an applicant prior to obtaining 

the applicant’s consent for criminal history record check as required in 

subsection (b) of this section or the completed fingerprint cards as 
required in G.S. 114-19.10. 

(2) The area authority shall submit the request for a criminal history 

record check not later than five business days after the individual 
begins conditional employment. (2000-154, s. 4.) 

Editor’s Note. — Session Laws 2000-154, s. and applicable to offenses committed and offers 

7, made the Article effective January 1, 2001, of employment made on and after that date. 

ARTICLE 4. 

Organization and System for Delivery of Mental 
Health, Developmental Disabilities, and 

Substance Abuse Services. 

Part 1. Policy. 

§ 122C-101. Policy. 

CASE NOTES 

Quoted in Wright v. Blue Ridge Area Auth., 
134 N.C. App. 668, 518 S.E.2d 772 (1999), cert. 
denied, 351 N.C. 122, — S.E.2d — (1999). 

Part 2. State, County and Area Authority. 

§ 122C-112. Powers and duties of the Secretary. 

(a) The Secretary shall: 
(1) Enforce the provisions of this Chapter and the rules of the Commission 

and the Secretary; 
(2) Assist counties and area authorities in the establishment and opera- 

tion of community-based programs within catchment areas specified 
in rules adopted by the Commission; 

(3) Operate State facilities and adopt rules pertaining to their operation; 
(4) Promote a unified system of services for the citizens of this State by 

coordinating services provided in State facilities and area facilities; 
(5) Approve the plans and budgets of an area authority and adopt rules 

pertaining to the content and format of these plans and budgets; 
(6) Adopt rules governing the expenditure of all area authority funds; 
(6a) Adopt rules to implement the appeal procedure authorized by G.S. 

122C-151.2; 
(7) Adopt rules for the establishment of single portal designation and 

approve an area as a single portal area; 
(8) Except as provided in G.S. 122C-26(4), adopt rules establishing 

procedures for waiver of rules adopted by the Secretary under this 
Chapter; 

(9) Notify the clerks of superior court of changes in the designation of 
State facility regions and of facilities designated under G.S. 122C-252; 

(10) Promote public awareness and understanding of mental health, 
mental illness, developmental disabilities, and substance abuse; 
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(11) Administer and enforce rules that ar +43 1 dale ee 

federal or State financial aid; paige Pain Sigh gE 

(12) Carry out G.S. 122C-361; and 

(13) Ensure, in cooperation with other appropriate agencies, that all types 
: of early intervention services specified in the “Individuals with 

Disabilities Education Act (IDEA), P.L. 102-119, the federal early 
intervention legislation, are available to all eligible infants and 
toddlers and their families to the extent funded by the General 
Assembly. 
The Secretary shall coordinate and facilitate the development and 

administration of the early intervention system for eligible infants 
and toddlers and shall assign among the cooperating agencies the 
responsibility, including financial responsibility, for services. The 
Secretary shall be advised by the Interagency Coordinating Council 
for Children from Birth to Five with Disabilities and Their Families, 
established by G.S. 143B-179.5, and may enter into formal inter- 

agency agreements to establish the collaborative relationships with 

the Department of Public Instruction, other appropriate agencies, and 

other public and private service providers necessary to administer the 

system and deliver the services. 
The Secretary shall adopt rules to implement the early intervention 

system, in cooperation with all other appropriate agencies, 

(14) Repealed by Session Laws 2000-67, s. 11.21(d), effective July 1, 2000; 

(15) Upon the death of any prospective or confirmed Thomas S. class 

member as identified in Thomas S. et al. vs. Britt, (C-C-82-0418-M, 

Western District) not residing in a State facility listed in G:S. 

122C-181, investigate the circumstances leading to that death. The 

investigation shall analyze any unusual circumstances relating to the 

death. The Secretary shall adopt rules to implement this subsection. 

The Secretary shall have access to all medical records, hospital 

records, and records maintained by the State, any county, 
or any local 

agency necessary to carry out the purposes of this subsection, includ- 

ing police investigations data, medical examiner investigative data, 

health records, mental health records, and social services records. 

(16) Monitor the fiscal and administrative practices of area mental health 

programs to ensure that the programs are accountable to the State for 

the management and use of federal and State funds allocated for 

mental health, developmental disabilities, and substance abuse ser- 

vices. The Secretary shall ensure maximum accountability by area 

programs for rate-setting methodologies, reimbursement procedures, 

billing procedures, provider contracting procedures, record keeping, 

documentation, and other matters pertaining to financial manage- 

ment and fiscal accountability. The Secretary shall further ensure 

that the practices are consistent with professionally accepted 
account- 

‘ing and management principles. 

b) The Secretary may: ja 

(1) Acquire pei unehhes or otherwise in the name of the Department 

I t, supplies, and other personal property necessary to carry 

See mental’ health, developmental disabilities, and substance 

buse programs; 

(2) apees becanitte opportunities 
in pai of mental health, develop- 

tal disabilities, and substance abuse; 

(3) Pee Mbte abe conduct resea
rch in the fields of mental health, develop- 

mental disabilities, and substance abuse; 

(4) Provide technical assistance for the development and improvement of 

prevention services; 
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(5) Receive donations of money, securities, equipment, supplies, or any 

other personal property of any kind or description which shall be used 

by the Secretary for the purpose of carrying out mental health, 

developmental disabilities, and substance abuse programs. Any dona- 

tions shall be reported to the Office of State Budget, Planning, and 

Management as determined by that office; 

(6) Accept, allocate, and spend any federal funds for mental health, 

developmental disabilities, and substance abuse activities that may 
be made available to the State by the federal government. This 
Chapter shall be liberally construed in order that the State and its 
citizens may benefit fully from these funds. Any federal funds received 
shall be deposited with the State Treasurer and shall be appropriated 
by the General Assembly for the mental health, developmental 
disabilities, or substance abuse purposes specified; 

(7) Enter agreements authorized by G.S. 122C-346; 
(8) Accept, allocate, and spend funds from the United States Department 

of Defense to operate mental health demonstration projects for 
families of the uniformed services. Demonstration projects shall be 
operated through an area authority. The operation of these demon- 
stration projects may be accomplished through subcontracts with one 
or more private sector providers; and 

(9) Authorize funds for contracting with a person, firm, or corporation for 
aid or assistance in locating, recruiting, or arranging employment of 
health care professionals in any facility listed in G.S. 122C-181, 
notwithstanding the provisions of G.S. 126-18. 

(10) Contract with one or more private providers or other public service 
agencies to serve clients of an area authority and reallocate the area 
authority’s funds to pay for services under the contract if the Secre- 
tary finds all of the following: 
a. The area authority refuses or has failed to provide the services to 

chents within its service area in a manner that is at least 
adequate. 

b. Clients within the area authority’s service area will either not be 
served or will suffer an unreasonable hardship if required to 
obtain the services from another area authority. 

c. There is at least one private provider or public service agency 
within the area authority’s service area willing and able to 
provide services under contract. 

Before contracting with a private provider as authorized under this 
subdivision, the Secretary shall provide written notification to the 
area board of the Secretary’s intent to contract, and shall provide the 
area authority an opportunity to be heard. 

(11) Contract with one or more private providers or other public service 
agencies to serve clients from more than one area authority and 
reallocate the funds of the applicable area authorities to pay for 
services under the contract if the Secretary finds either that there is 
no area program available to act as the administrative entity under 
contract with the provider or that the administering area program 
refuses or has failed to properly manage and administer the contract 
with the contract provider and clients will either not be served or will 
suffer unreasonable hardship if services are not provided under the 
contract. Before contracting with a private provider as authorized 
under this subdivision, the Secretary shall provide written notifica- 
tion to the area board of the Secretary’s intent to contract, and shall 
provide the area authority an opportunity to be heard. (C.S., s. 6153; 
1929, c. 265, s. 1; 1933, c. 342, s. 1; 1943, cc. 32, 164; 1945, c. 952, s. 
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9; 1947, c. 537, ss. 5, 6; 1957, c. 1232, s. 1; 1959, c. 348, s. 3; c. 1002 
s. 3; c. 1028, ss. 1-3, 5; 1963, c. 451, s. 1; c. 1166, ss. 3, 6, 10: c. 1184, 
s. 6; 1965, c. 800, s. 1; c. 929, s. 3; 1969, c. 676, s. 2; 1971, c. 470, s. 1; 
1973, c. 476, s. 133; c. 661; 1977, c. 568, s. 1; c. 679, s. 7; 1979, c. 358, 
ss. 2-4, 23; 1981, c. 51, ss. 3, 4; c. 539, s. 1; 1983, c. 280; c. 383, s. 2; 
1985, c. 589, s. 2; 1987, c. 720, s. 2; c. 830, s. 47(c); 1989, c. 625, s. 14; 
1989 (Reg. Sess., 1990), c. 1003, s. 3; 1991, c. 689, s. 135; 1993, c. 321, 
s. 220(p); c. 487, s. 2; 1995, c. 249, s. 2; c. 498, s. 1; 1997-443, s. 114.53; 
1998-212, s. 12.385C(a), (c); 2000-67, s. 11.21(d); 2000-140, s. 93.1(a).) 

Editor’s Note. — 
Session Laws 2000-67, s. 11.21(d) provided 

that § 122C-122(14) was repealed. The repeal 
has been implemented at § 122C-112(a)(14) at 
the direction of the Revisor of Statutes. 

Session Laws 2000-67, s. 1.1, provides: “This 
act shall be known as “The Current Operations 
and Capital Improvements Appropriations Act 
of 2000’.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Effect of Amendments. — 
Session Laws 2000-67, s. 11.21(d), effective 

July 1, 2000, repealed subdivision (a)(14), per- 
taining to the adoption of rules to determine 
eligibility for services to eligible assaultive and 

violent children. 

Session Laws 2000-140, s. 93.1, effective July 
1, 2000, substituted “Office of State Budget, 
Planning, and Management” for “Office of State 
Budget and Management” in subdivision (b)(5). 

§ 122C-113. Cooperation between Secretary and other 
agencies. 

(a) The Secretary shall cooperate with other State agencies to coordinate 

services for the treatment and habilitation of individuals who are mentally ill, 

developmentally disabled, or substance abusers. The Secretary shall also 

coordinate with these agencies to provide public education to promote a better 

understanding of mental illness, developmental disabilities, and substance 

abuse. 
(b) The Secretary shall promote cooperation among area facilities, State 

facilities, and local agencies to facilitate the provision of services to individuals 

who are mentally ill, developmentally disabled, or substance abusers. 

(b1) The Secretary shall cooperate with the State Board of Education and 

the Department of Juvenile Justice.an d Delinquency Prevention in coordinat- 

ing the responsibilities of the Department of Health and Human Services, the 

State Board of Education, the Department of J uvenile Justice and Delinquency 

Prevention, and the Department of Public Instruction for adolescent substance 

abuse programs. The Department of Health and Human Services, through its 

Division of Mental Health, Developmen tal Disabilities, and Substance Abuse 

Services, in cooperation with the Department of Juvenile Justice and Delin- 

quency Prevention, shall be responsible for intervention and treatment in 

non-school based programs. The State Board of Education and the Department 

of Public Instruction, in consultation with the Department of Juvenile Justice 

and Delinquency Prevention, shall have primary responsibility for in-school 

education, identification, and intervention services, including student assis- 

tance programs. 
(ce) The Secretary shall adopt rules to assure this coordination. (1963, c. 

i166, g..3; 1973, c. 176, 5, 133; 1977, c. 679, s. 7; 1981, c. 51;.s..3;,1985, c. 589, 

s, 2; 1987, c. 863, s. 1; 1989, c. 625, s. 14; 19938, c. 522, s. 9; 1997-448, s. 

11A.118(a); 1998-202, s. 4(s); 9.000-137, s. 4(v).) 

Effect of Amendments. — 

Session Laws 2000-137, s. 4(v), effective July 

20, 2000, substituted “Department of Juvenile 

Justice and Delinquency Prevention” for “Office 

of Juvenile Justice” four times in subsection 

(b1). 
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§ 122C-116. Status of area authority; status of consoli- 
dated human services agency. 

CASE NOTES 

Quoted in Wright v. Blue Ridge Area Auth., 
134 N.C. App. 668, 518 S.E.2d 772 (1999), cert. 
denied, 351 N.C. 122, — S.E.2d — (1999). 

§ 122C-117. Powers and duties of the area authority. 

(a) The area authority shall: 
(1) Engage in comprehensive planning, budgeting, implementing, and 

monitoring of community-based mental health, developmental dis- 
abilities, and substance abuse services; 

(2) Provide services to clients in the catchment area, including clients 
committed to the custody of the Department of Juvenile Justice and 
Delinquency Prevention; 

(3) Determine the needs of the area authority’s clients and coordinate 
with the Secretary and with the Department of Juvenile Justice and 
Delinquency Prevention the provision of services to clients through 
area and State facilities; 

(4) Develop plans and budgets for the area authority subject to the 
approval of the Secretary; 

(5) Assure that the services provided by the area authority meet the rules 
of the Commission and Secretary; 

(6) Comply with federal requirements as a condition of receipt of federal 
grants; and 

(7) Appoint an area director, chosen through a search committee on which 
the Secretary of the Department of Health and Human Services or the 
Secretary's designee serves as a nonvoting member. 

(al) The area authority may contract to provide services to governmental or 
private entities, including Employee Assistance Programs. 

(b) The governing unit of the area authority is the area board. All powers, 
duties, functions, rights, privileges, or immunities conferred on the area 
authority may be exercised by the area board. (1971, c. 470, s. 1; 1973, c. 476, 
s. 133; c. 661; 1977, c. 568, s. 1; c. 679, s. 7; 1979, c. 358, ss. 1, 3, 14, 23; 1981, 
c. o1,s. 3; 1983, c. 383, s. 1; 1985, c. 589, s. 2; 1987, c. 830, s. 47(d); 1989, c. 625, 
s. 14; 1991, c. 215, s. 1; 1995 (Reg. Sess., 1996), c. 749, s. 2; 1997-443, s. 
11A.118(a); 1998-202, s. 4(t); 2000-137, s. 4(w).) 

Effect of Amendments. — Justice and Delinquency Prevention” for “Office 
Session Laws 2000-137, s. 4(w), effective July of Juvenile Justice” in subdivisions (a)(2) and 

20, 2000, substituted “Department of Juvenile (3). 

§ 122C-120. Compensation of area board members. 
(a) Area board members may receive as compensation for their services per 

diem and a subsistence allowance for each day during which they are engaged 
in the official business of the area board. The amount of the per diem and 
subsistence allowances shall be established by the area board. The amount of 
per diem allowance shall not exceed fifty dollars ($50.00). Reimbursement of 
subsistence expenses shall be at the rates allowed to State officers and 
employees under G.S. 138-6(a)(3). 
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(b) Area board members may be reimbursed for all necessary travel ex- 
penses and registration fees in amount 
1985, c. 589, s. 2; 2000-67, s. Tisae s fixed by the board. (1979, c. 358, s. 28; 

Editor’s Note. — Session Laws 2000-67, s. — 
1.1, provides: “This act shall be known as ‘The pha me at eacteacn faced Srp 
Current Operations and Capital Improvements subsection (a), deleted “and the amounts shall 
Appropriations Act of 2000’. not exceed those authorized by G.S. 138-5 for 

Session Laws 2000-67, s. 28.4, contains a State boards” following “by the area” in the 
severability clause. second sentence and added the third sentence. 

Part 4. Area Facilities. 

§ 122C-154. Personnel. 

CASE NOTES 

Quoted in Wright v. Blue Ridge Area Auth., 
134 N.C. App. 668, 518 S.E.2d 772 (1999), cert. 
denied, 351 N.C. 122, — S.E.2d — (1999). 

Part 5. State Facilities. 

§ 122C-185. Application of funds belonging to State facil- 

ities. 

(a) All moneys and proceeds of property donated to any State facility shall 

be deposited into the State treasury and accounted for in the appropriate fund 

as determined by the Secretary and approved by the Office of State Budget, 

Planning, and Management. All moneys and proceeds of property donated in 

which there are special directions for their application and the interest earned 

on these funds shall be spent as the donor has directed and except as required 

for deposit with the State treasury, shall not be subject to the provisions of the 

Executive Budget Act except for capital improvements projects which shall be 

authorized and executed in accordance with G.S. 143-18.1. 

(b) Proceeds from the transfer or sale of surplus, obsolete, or unused 

equipment of State facilities shall be deposited and accounted for in accordance 

with G.S. 143-49(4). , m. 

(c) The net proceeds from the sale, lease, rental, or other disposition of real 

estate owned by a State facility shall be deposited and accounted for in 

accordance with G.S. 146-30. Re 

(d) All proceeds from the operation of vending facilities as defined in G.S. 

111-42(d) and operated by State facilities shall be deposited and accounted for 

in accordance with G.S. 143-12.1. + 

(e) All other revenues and other receipts collected by a State facility sh
all be 

deposited to the credit of the State treasury in accordance with G.S. 147-77. 

(1899, c. 1, s. 34; Rev., s. 4552; C.5., s. 6167; 1963, c. 1166, s. 13; 1973, c. 476, 

s. 133; 1985, c. 589, s. 2; 2000-140, s. 93.1(a).) 

Effect of Amendments. — Session Laws Management” for “Office of State Budget and 

2000-140, s. 93.1, effective July 1, 2000, substi- Management” in subsection (a). 

tuted “Office of State Budget, Planning, and 
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Part 7. Contested Case Hearings for Eligible Assaultive and 

Violent Children. 

§§ 122C-194 through 122C-200: Repealed by Session Laws 2000-67, 

s. 11.21(e), effective July 1, 2000. 

Editor’s Note. — Session Laws 2000-67, s. act shall be known as “The Current Operations 

11.21(e), which repealed Sections 122C-194 and Capital Improvements Appropriations Act 
through 122C-200, provides that the repeal is of 2000’.” 

applicable to petitions for contested case review Session Laws 2000-67, s. 28.4, contains a 

filed on or after July ies 2000. severability clause. 

Session Laws 2000-67, s. 1.1, provides: “This 

ARTICLE 5. 

Procedures for Admission and Discharge of Clients. 

Part 3. Voluntary Admissions and Discharges, 
Minors, Facilities for the Mentally Ill and 

Substance Abusers. 

§ 122C-224.1. Duties of clerk of court. 

(a) (Effective until July 1, 2001) Within 48 hours of receipt of notice that 
a minor has been admitted to a 24-hour facility wherein his freedom of 
movement will be restricted, the clerk of superior court, under direction of the 
district court judge, shall appoint an attorney for the minor. When a minor has 
been admitted to a State facility for the mentally ill, the attorney appointed 
shall be the attorney employed in accordance with G.S. 122C-270(a) through 
(c). All minors shall be conclusively presumed to be indigent, and it shall not be 
necessary for the court to receive from any minor an affidavit of indigency. The 
attorney shall be paid a reasonable fee fixed by the court in the same manner 
as fees for attorneys appointed in cases of indigency. The judge may require 
payment of the attorney’s fee from a person other than the minor as provided 
in G.S. 7A-450.1 through G.S. 7A-450.4. 

(a) (Effective July 1, 2001) Within 48 hours of receipt of notice that a 
minor has been admitted to a 24-hour facility wherein his freedom of 
movement will be restricted, an attorney shall be appointed for the minor in 
accordance with rules adopted by the Office of Indigent Defense Services. 
When a minor has been admitted to a State facility for the mentally ill, the 
attorney appointed shall be the attorney employed in accordance with G.S. 
122C-270(a) through (c). All minors shall be conclusively presumed to be 
indigent, and it shall not be necessary for the court to receive from any minor 
an affidavit of indigency. The attorney shall be paid a reasonable fee in 
accordance with rules adopted by the Office of Indigent Defense Services. The 
judge may require payment of the attorney’s fee from a person other than the 
minor as provided in G.S. 7A-450.1 through G.S. 7A-450.4. 

(b) Upon receipt of notice that a minor has been admitted to a 24-hour 
facility wherein his freedom of movement will be restricted, the clerk shall 
calendar a hearing to be held within 15 days of admission for the purpose of 
review of the minor’s admission. Notice of the time and place of the hearing 
shall be given as provided in G.S. 1A-1, Rule 4(j) to the attorney in lieu of the 
minor, as soon as possible but not later than 72 hours before the scheduled 
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hearing. Notice of the hearing shall be sent t o the legally responsible person 
and the responsible professional as soon as possible srt am pe than 7 oatte 
before the hearing by first-class mail postage prepaid to the individual’s last 
known address. 

(c) The clerk shall schedule all hearin d reheari 
as required by this Part. (1987, c. 370, ee O000LaL BT) ip wet iS 

Subsection (a) Set Out Twice. — The first 
version of subsection (a) set out above is effec- 
tive until July 1, 2001. The second version of 
subsection (a) set out above is effective July 1, 
2001. 

Cross References. — For the Indigent De- 
fense Services Act, see Chapter 7A, Subchapter 
IX, Article 39B. 

Effect of Amendments. — Session Laws 
2000-144, s. 37, effective July 1, 2001, in sub- 

section (a), substituted “an attorney shall be 
appointed for the minor in accordance with 
rules adopted by the Office of Indigent Defense 
Services” for “the clerk of superior court, under 
direction of the district court judge, shall ap- 
point an attorney for the minor” and substi- 
tuted “in accordance with rules adopted by the 
Office of Indigent Defense Services” for “fixed 
by the court in the same manner as fees for 
attorneys appointed in cases of indigency.” 

Part 7. Involuntary Commitment of the Mentally I]; 

Facilities for the Mentally II. 

§ 122C-267. Outpatient commitment; district court hear- 
ing. 

(a) A hearing shall be held in district court within 10 days of the day the 

respondent is taken into custody pursuant to G.S. 122C-261(e). Upon its own 

motion or upon motion of the proposed outpatient treatment physician or the 

respondent, the court may grant a continuance of not more than five days. 

(b) The respondent shall be present at the hearing. A subpoena may be 

issued to compel the respondent’s presence at a hearing. The petitioner and the 

proposed outpatient treatment physician or his designee may be present and 

may provide testimony. 
(c) Certified copies of reports and findings of physicians and psychologists 

and medical records of previous and current treatment are admissible in 

evidence. 
(d) (Effective until July 1, 2001) At the hearing to determine the 

necessity and appropriateness of outpatient commitment, the respondent need 

not, but may, be represented by counse 1. However, if the court determines that 

the legal or factual issues raised are of such complexity that the assistance of 

counsel is necessary for an adequate presentation of the merits or that the 

respondent is unable to speak for himself, the court may continue the case for 

not more than five days and order the appointment of counsel for an indigent 

respondent. 
(d) (Effective July 1, 2001) At the hearing to determine the necessity and 

appropriateness of outpatient commitment, the respondent need not, but may, 

be represented by counsel. However, if the court determines that the legal or 

factual issues raised are of such comp lexity that the assistance of counsel is 

necessary for an adequate presentation of the merits or that the respondent is 

unable to speak for himself, the court may continue the case for not more than 

five days and order the appointment of counsel for an indigent respondent. 

Appointment of counsel shall be in accor 

of Indigent Defense Services. 
dance with rules adopted by the Office 

(e) Hearings may be held at the area facility in which the respondent is 

being treated, if it is located within the judge’s district court district as defined 
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in G.S. 7A-133, or in the judge’s chambers. A hearing may not be held in a 

regular courtroom, over objection of the respondent, if in the discretion of a 

judge a more suitable place is available. 

(f) The hearing shall be closed to the public unless the respondent requests 

otherwise. / 

(g) A copy of all documents admitted into evidence and a transcript of the 

proceedings shall be furnished to the respondent on request by the clerk upon 

the direction of a district court judge. If the client is indigent, the copies shall 

be provided at State expense. 
(h) To support an outpatient commitment order, the court is required to find 

by clear, cogent, and convincing evidence that the respondent meets the 

criteria specified in G.S. 122C-263(d)(1). The court shall record the facts which 

support its findings and shall show on the order the center or physician who is 

responsible for the management and supervision of the respondent's outpa- 

tient commitment. (1973, c. 726, s. 1; c. 1408, s. 1; 1975, cc. 322, 459; 1977, c. 

400, s. 7; c. 1126, s. 1; 1979, c. 915, ss. 7, 13; 1983, c. 380, s. 6; c. 638, ss. 12, 13; 

c. 864, s. 4; 1985, c. 589, s. 2; c. 695, s. 8; 1987, c. 282, s. 18; 1987 (Reg. Sess., 

1988), c. 1037, s. 113.1; 2000-144, s. 38.) 

Subsection (d) Set Out Twice. — The first | fense Services Act, see Chapter 7A, Subchapter 
version of subsection (d) set out above is effec- IX, Article 39B. 

tive until July 1, 2001. The second version of Effect of Amendments. — Session Laws 

subsection (d) set out above is effective July 1, 2000-144, s. 38, effective July 1, 2001, added 

2001. the last sentence in subsection (d). 
Cross References. — For the Indigent De- 

§ 122C-268. Inpatient commitment; district court hearing. 

(a) A hearing shall be held in district court within 10 days of the day the 
respondent is taken into law enforcement custody pursuant to G.S. 122C- 
261(e) or G.S. 122C-262. A continuance of not more than five days may be 
granted upon motion of: 

(1) The court; 
(2) Respondent’s counsel; or 
(3) fe State, sufficiently in advance to avoid movement of the respon- 

ent. 
(b) The attorney, who is a member of the staff of the Attorney General 

assigned to one of the State’s facilities for the mentally ill or the psychiatric 
service of the University of North Carolina Hospitals at Chapel Hill, shall 
represent the State’s interest at commitment hearings, rehearings, and 
supplemental hearings held for respondents admitted pursuant to this Part or 
G.S. 15A-1321 at the facility to which he is assigned. 

In addition, the Attorney General may, in his discretion, designate an 
attorney who is a member of his staff to represent the State’s interest at any 
commitment hearing, rehearing, or supplemental hearing held in a place other 
than at one of the State’s facilities for the mentally ill or the psychiatric service 
of the University of North Carolina Hospitals at Chapel Hill. 
(c) If the respondent’s custody order indicates that he was charged with a 

violent crime, including a crime involving an assault with a deadly weapon, 
and that he was found incapable of proceeding, the clerk shall give notice of the 
time and place of the hearing as provided in G.S. 122C-264(d). The district 
attorney in the county in which the respondent was found incapable of 
proceeding may represent the State’s interest at the hearing. 

(d) (Effective until July 1, 2001) The respondent shall be represented by 
counsel of his choice; or if he is indigent within the meaning of G.S. 7A-450 or 
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§ 122C-268(d) is set out twice. See notes. 
meagre A echt te, Feed esol stn spac! rome 2 9) lo spa intte gh 2unliot se heme 
refuses to retain counsel if financially ab counsel appointed Baldi tat ially able to do so, he shall be represented by 

ective July 1, 2001) The respondent shall b ted b 
counsel of his choice; or if he is indigent within the rales dar CS. 7A-450 ie 
refuses to retain counsel if financially able to do so, he shall be represented by 
counsel appointed in accordance with rules adopted by the Office of Indigent 
Defense Services. 

(e) With the consent of the court, coun iti eee nondent. sel may in writing waive the presence 

(f) Certified copies of reports and findings of physicians and psychologists 
and previous and current medical records are admissible in evidence, but the 
respondent’s right to confront and cross-examine witnesses may not be denied. 
(g) Hearings may be held in an appropriate room not used for treatment of 

clients at the facility in which the respondent is being treated if it is located 
within the judge’s district court district as defined in G.S, 7A-133 or in the 
judge’s chambers. A hearing may not be held in a regular courtroom, over 
objection of the respondent, if in the discretion of a judge a more suitable place 
is available. 

(h) The hearing shall be closed to the public unless the respondent requests 
otherwise. 

(i) A copy of all documents admitted into evidence and a transcript of the 

proceedings shall be furnished to the respondent on request by the clerk upon 

the direction of a district court judge. If the respondent is indigent, the copies 

shall be provided at State expense. 
(j) To support an inpatient commitment order, the court shall find by clear, 

cogent, and convincing evidence that the respondent is mentally ill and 

dangerous to self, as defined in G.S. 122C-3(11)a., or dangerous to others, as 

defined in G.S. 122C-3(11)b. The court shall record the facts that support its 

findings. (1985, c. 589, s. 2; c. 695, s. 8; 1985 (Reg. Sess., 1986), c. 1014, s. 

195(b); 1987 (Reg. Sess., 1988), c. 1037, s. 114; 1989, c. 141, s. 11; 1989 (Reg. 

Sess., 1990), c. 823, s. 7; 1991, c. 37, s. 10; ¢. 257, s. 2; 1995 (Reg. Sess., 1996), 

c. 739, s. 11(a), (b); 2000-144, s. 39.) 

Subsection (d) Set Out Twice. — The first Effect of Amendments. — Session Laws 

version of subsection (d) set out above is effec- 2000-144, s. 39, effective July 1, 2001, substi- 

tive until July 1, 2001. The second version of tuted “in accordance with rules adopted by the 

subsection (d) set out above is effective July 1, Office of Indigent Defense Services” for “by the 

2001. court” in subsection (d). 

Cross References. — For the Indigent De- 

fense Services Act, see Chapter 7A, Subchapter 

IX, Article 39B. 

§ 122C-268.1. Inpatient commitment; hearing following 

automatic commitment. 

(a) A respondent who is committed pursuant to G.S. 15A-1321 shall be 

provided a hearing, unless waived, before the expiration of 50 days from the 

date of his commitment. ' 

(b) The district attorney in the county in which the respondent was found 

not guilty by reason of insanity may represent the State's interest at the 

hearing, rehearings, and supplemental rehearings. Notwithstanding the pro- 

visions of G.S. 122C-269, if the district attorney elects to represent the State’s 

interest, upon motion of the district attorney, the venue for the hearing, 

rehearings, and supplemental rehearings shall be the county in which the 

respondent was found not guilty by reason of insanity. If the district attorney 
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declines to represent the State’s interest, then the representation shall be 
determined as follows. An attorney, who is a member of the staff of the Attorney 

General assigned to one of the State’s facilities for the mentally ill or the 
psychiatric service of the University of North Carolina Hospitals at Chapel 

Hill, may represent the State’s interest at commitment hearings, rehearings, 

and supplemental hearings. Alternatively, the Attorney General may, in his 
discretion, designate an attorney who is a member of his staff to represent the 
State’s interest at any commitment hearing, rehearing, or supplemental 

hearing. 
(c) The clerk shall give notice of the time and place of the hearing as 

provided in G.S. 122C-264(d1). 
(d) (Effective until July 1, 2001) The respondent shall be represented by 

counsel of his choice, or if he is indigent within the meaning of G.S. 7A-450 or 
refuses to retain counsel if financially able to do so, he shall be represented by 
counsel appointed by the court. 

(d) (Effective July 1, 2001) The respondent shall be represented by 
counsel of his choice, or if he is indigent within the meaning of G.S. 7A-450 or 
refuses to retain counsel if financially able to do so, he shall be represented by 
counsel appointed in accordance with rules adopted by the Office of Indigent 
Defense Services. 

(e) With the consent of the court, counsel may in writing waive the presence 
of the respondent. 

(f) Certified copies of reports and findings of physicians and psychologists 
and previous and current medical records are admissible in evidence, but the 
respondent’s right to confront and cross-examine witnesses may not be denied. 

(g) The hearing shall take place in the trial division in which the original 
trial was held. The hearing shall be open to the public. For purposes of this 
subsection, “trial division” means either the superior court division or the 
district court division of the General Court of Justice. 

(h) A copy of all documents admitted into evidence and a transcript of the 
proceedings shall be furnished to the respondent on request by the clerk upon 
the direction of the presiding judge. If the respondent is indigent, the copies 
shall be provided at State expense. 

(i) The respondent shall bear the burden to prove by a preponderance of the 
evidence that he (i) no longer has a mental illness as defined in GS. 
122C-3(21), or Gi) is no longer dangerous to others as defined in G:S. 
122C-3(11)b. If the court is so satisfied, then the court shall order the 
respondent discharged and released. If the court finds that the respondent has 
not met his burden of proof, then the court shall order that inpatient 
commitment continue at a 24-hour facility designated pursuant to G.S. 
122C-252 for a period not to exceed 90 days. The court shall make a written 
record of the facts that support its findings. 

(j) Nothing in this section shall limit the respondent’s right to habeas corpus 
relief. (1991, c. 37, s. 2; 1991 (Reg. Sess., 1992), c. 1034, ss. 2, 3; 1995, c. 140, 
s. 1; 2000-144, s. 40.) 

Subsection (d) Set Out Twice. — The first Effect of Amendments. — Session Laws 
version of subsection (d) set out above is effec- 2000-144, s. 40, effective July 1, 2001, substi- 
tive until July 1, 2001. The second version of tuted “in accordance with rules adopted by the 
subsection (d) as set out above is effective J uly Office of Indigent Defense Services” for “by the 
1, 2001 

a 
court” in subsect d). 

Cross References. — For the Indigent De- idyosirielale) 

fense Services Act, see Chapter 7A, Subchapter 
IX, Article 39B. 
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§ 122C-269. Venue of hearing when respondent held at a 
24-hour facility pending hearing. 

(a) In all cases where the respondent is held at a 24-hour facility pendin 
oon ER provided in G.S. 122C-268, G.S. 122C-268.1, 129C-276.1, a 
i ‘i ‘ i ee a respondent through counsel objects to the venue, the 

aring shall be held in the county in which the facility is located. Upon 
objection to venue, the hearing shall be held in the county where the petition 
was initiated, except as otherwise provided in subsection (c) of this section. 

(b) (Effective until July 1, 2001) An official of the facility shall immedi- 
ately notify the clerk of superior court of the county in which the facility is 
located of a determination to hold the respondent pending hearing. That clerk 
shall request transmittal of all documents pertinent to the proceedings from 
the clerk of superior court where the proceedings were initiated. The request- 
ing pier shall eneuie all duties set forth in G.S. 122C-264. The requesting 
clerk shall appoint as counsel for indigent respon OES. 1290. 268(d) g pondents the counsel provided for 

(b) (Effective July 1, 2001) An official of the facility shall immediately 

notify the clerk of superior court of the county in which the facility is located 

of a determination to hold the respondent pending hearing. That clerk shall 

request transmittal of all documents pertinent to the proceedings from the 

clerk of superior court where the proceedings were initiated. The requesting 

clerk shall assume all duties set forth in G.S. 122C-264. The counsel for 

indigent respondents the counsel provided for in G.S. 122C-268(d) shall be 

appointed in accordance with rules adopted by the Office of Indigent Defense 

Services. 
(c) Upon motion of any interested person, the venue of an initial hearing 

described in G.S. 122C-268(c) or G.S. 122C-268.1 or a rehearing required by 

G.S. 122C-276(b), G.S. 122C-276.1, or subsections (b) or (b1) of G.S. 122C-277 

shall be moved to the county in which the respondent was found not guilty by 

reason of insanity or incapable of proceeding when the convenience of wit- 

nesses and the ends of justice would be promoted by the change. (1975, 2nd 

Sess., c. 983, s. 133; 1981, c. 537, s. 6; 1983, c. 380, s. 7; 1985, c. 589, s. ped BEDE Es 

c. 37, ss. 11, 12; 1995, c. 140, s. 2; 2000-144, s. 41.) 

Subsection (b) Set Out Twice. — The first 

version of subsection (b) set out above is effec- 

tive until July 1, 2001. The second version of 

subsection (b) set out above is effective July 1, 

2001. 
Cross References. — For the Indigent De- 

fense Services Act, see Chapter 7A, Subchapter 

IX, Article 39B. 
Editor’s Note. — Subsection (b), as effective 

July 1, 2001, was amended by Session Laws 

2000-144, s. 41, in the coded bill drafting for- 

mat provided by § 120-20.1. The phrase “coun- 

sel for indigent respondents” was apparently 

inadvertently not deleted. 

Effect of Amendments. — Session Laws 

2000-144, s. 41, effective July 1, 2001, in sub- 

section (b), deleted “requesting clerk shall ap- 

point as” preceding “counsel for indigent re- 

spondents” and added “shall be appointed in 

accordance with rules adopted by the Office of 

Indigent Defense Services.” 

§ 122C-270. (Effective July 1, 2001) Attorneys to represent 

the respondent and the State. 

(a) In a superior court district or set of districts as defined in G.S. 7A-41.1 

in which a State facility for the mentally ill is located, the Commission on 

Indigent Defense Services shall appoint an attorney licensed to practice in 

North Carolina as special counsel for indigent respondents who are mentally 

ill. These special counsel shall serve at th ion 

law, and shall receive annual compensation within the 
not privately practice 

the pleasure of the Commission, may 

salary range for assistant public defenders as fixed by the Office of Indigent 
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§ 122C-270 has a postponed effective date. See notes. 
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Defense Services. The special counsel shall represent all indigent respondents 
at all hearings, rehearings, and supplemental hearings held at the State 

facility and on appeals held under this Article. Special counsel shall determine 
indigency in accordance with G.S. 7A-450(a). Indigency is subject to redeter- 
mination by the presiding judge. 

(b) The State facility shall provide suitable office space for the counsel to 
meet privately with respondents. The Office of Indigent Defense Services shall 
provide secretarial and clerical service and necessary equipment and supplies 
for the office. 

(c) In the event of a vacancy in the office of special counsel, counsel’s 
incapacity, or a conflict of interest, counsel for indigents at hearings or 
rehearings may be assigned in accordance with rules adopted by the Office of 
Indigent Defense Services. No mileage or compensation for travel time is paid 
to a counsel appointed pursuant to this subsection. Counsel may also be so 
assigned when, in the opinion of the Director of the Office of Indigent Defense 
Services, the volume of cases warrants. 

(d) At hearings held in counties other than those designated in subsection 
(a) of this section, counsel for indigent respondents shall be appointed in 
accordance with rules adopted by the Office of Indigent Defense Services. 

(e) Counsel assigned to represent an indigent respondent at the initial 
district court hearing is also responsible for perfecting and concluding an 
appeal, if there is one. Upon completion of an appeal, or upon transfer of the 
respondent to a State facility for the mentally ill, if there is no appeal, assigned 
counsel is discharged. If the respondent is committed to a non-State 24-hour 
facility, assigned counsel remains responsible for his representation until 
discharged by order of district court, until the respondent is unconditionally 
discharged from the facility, or until the respondent voluntarily admits himself 
to the facility. 

(f) The Attorney General may employ four attorneys, one to be assigned by 
him full-time to each of the State facilities for the mentally ill, to represent the 
State’s interest at commitment hearings, rehearings and supplemental hear- 
ings held under this Article at the State facilities for respondents admitted to 
those facilities pursuant to Part 3, 4, 7, or 8 of this Article or G.S. 15A-1321 and 
to provide liaison and consultation services concerning these matters. These 
attorneys are subject to Chapter 126 of the General Statutes and shall also 
perform additional duties as may be assigned by the Attorney General. The 
attorney employed by the Attorney General in accordance with G.S. 114-4.2B 
shall represent the State’s interest at commitment hearings, rehearings and 
supplemental hearings held for respondents admitted to the University of 
North Carolina Hospitals at Chapel Hill pursuant to Part 3, 4, 7, or 8 of this 
Article or G.S. 15A-1321. (1973, c. 47, s. 2; c. 1408, s. 1; 1977, c. 400, s. 11; 1979, 
c. 915, s. 12; 1983, c. 275, ss. 1, 2; 1985, c. 589, s. 2; 1987 (Reg. Sess., 1988), c. 
1037, s. 115; 1989, c. 141, s. 12; 1991, c. 257, s. 1; 1995 (Reg. Sess., 1996), c. 739, 
s. 12(a); 2000-144, s. 42.) 

For this section as in effect until July 1, 
2001, see the main volume. 

Cross References. — For the Indigent De- 
fense Services Act, see Chapter 7A, Subchapter 
IX, Article 39B. 

Effect of Amendments. — Session Laws 

substituted “in accordance with rules adopted 
by the Office of Indigent Defense Services” for 
“py a district judge of the district” and substi- 
tuted “Director of the Office of Indigent Defense 
Services” for “Administrative Officer of the 
Courts”; and in subsection (d), deleted “a dis- 

2000-144, s. 42, effective July 1, 2001, rewrote 
subsection (a); substituted “Office of Indigent 
Defense Services” for “Administrative Office of 
the Courts” in subsection (b); in subsection (c), 

trict court judge shall appoint” following “sub- 
section (a) of this section” and substituted 
“shall be appointed in accordance with rules 
adopted by the Office of Indigent Defense Ser- 
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vices” for “from members of the bar of the 
county in accordance with G.S. 122C-268(d).” 

Part 8. Involuntary Commitment of Substance Abusers, 
Facilities for Substance Abusers. 

§ 122C-286. Commitment; district court hearing. 

(a) A hearing shall be held in district court within 10 days of the day the 
respondent is taken into custody. Upon its own motion or upon motion of the 
responsible professional, the respondent, or the State, the court may grant a 
continuance of not more than five days. 
_ (b) The respondent shall be present at the hearing. A subpoena may be 
issued to compel the respondent’s presence at a hearing. The petitioner and the 
responsible professional of the area authority or the proposed treating physi- 
cian or his designee may be present and may provide testimony. 

(c) Certified copies of reports and findings of physicians and psychologists 
and medical records of previous and current treatment are admissible in 
evidence, but the respondent’s right to confront and cross-examine witnesses 
shall not be denied. 
-(d) (Effective until July 1, 2001) The respondent may be represented by 

counsel of his choice. If the respondent is indigent within the meaning of G.S. 

7A-450, the court shall appoint counsel to represent him. 

(d) (Effective July 1, 2001) The respondent may be represented by counsel 

of his choice. If the respondent is indigent within the meaning of G.S. 7A-450, 

counsel shall be appointed to represent the respondent in accordance with 

rules adopted by the Office of Indigent Defense Services. 

(e) Hearings may be held at a facility if it is located within the judge’s 

district court district as defined in G.S. 7A-133 or in the judge’s chambers. A 

hearing may not be held in a regular courtroom, over objection of the 

respondent, if in the discretion of a judge a more suitable place is available. 

(f) The hearing shall be closed to the public unless the respondent requests 

otherwise. 
(g) A copy of all documents admitted into evidence and a transcript of the 

proceedings shall be furnished to the respondent on request by the clerk upon 

the direction of a district court judge. If the respondent is indigent, the copies 

shall be provided at State expense. 

(h) To support a commitment order, the court shall find by clear, cogent, and 

convincing evidence that the respondent meets the criteria specified in G.S. 

122C-283(d)(1). The court shall record the facts that support its findings and 

shall show on the order the area authority or physician who is responsible for 

the management and supervision of the respondent’s treatment. (1985, c. 589, 

s. 2: c. 695, s. 8; 1985 (Reg. Sess., 1986 

1988), c. 1037, s. 117; 2000-144, s. 43.) 

Subsection (d) Set Out Twice. — The first 

version of subsection (d) set out above is effec- 

tive until July 1, 2001. The second version of 

subsection (d) set out above is effective July 1, 

2001. 
Cross References. — For the Indigent De- 

fense Services Act, see Chapter 7A, Subchapter 

IX, Article 39B. 

), c. 863, ss. 29, 30; 1987 (Reg. Sess., 

Effect of Amendments. — Session Laws 

2000-144, s. 43, effective July 1, 2001, substi- 

tuted “counsel shall be appointed to represent 

the respondent in accordance with rules 

adopted by the Office of Indigent Defense Ser- 

vices” for “the court shall appoint counsel to 

represent him” in subsection (d). 
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§ 122C-286.1. Venue of district court hearing when re- 
spondent held at a 24-hour facility pending 
hearing. 

(a) In all cases where the respondent is held at a 24-hour facility pending 
the district court hearing as provided in G.S. 122C-286, unless the respondent 
through counsel objects to the venue, the hearing shall be held in the county in 
which the facility is located. Upon objection to venue, the hearing shall be held 
in the county where the petition was initiated. 

(b) (Effective until July 1, 2001) An official of the facility shall immedi- 
ately notify the clerk of superior court of the county in which the facility is 
located of a determination to hold the respondent pending hearing. That clerk 
shall request transmittal of all documents pertinent to the proceedings from 
the clerk of superior court where the proceedings were initiated. The request- 
ing clerk shall assume all duties set forth in G.S. 122C-284. The requesting 
clerk shall appoint as counsel for indigent respondents the counsel provided for 
in G.S. 122C-286(d). 

(b) (Effective July 1, 2001) An official of the facility shall immediately 
notify the clerk of superior court of the county in which the facility is located 
of a determination to hold the respondent pending hearing. That clerk shall 
request transmittal of all documents pertinent to the proceedings from the 
clerk of superior court where the proceedings were initiated. The requesting 
clerk shall assume all duties set forth in G.S. 122C-284. The counsel provided 
for in G.S. 122C-286(d) shall be appointed in accordance with rules adopted by 
the Office of Indigent Defense Services. (1985 (Reg. Sess., 1986), c. 863, s. 31; 
2000-144, s. 44.) 

Subsection (b) Set Out Twice. — The first 
version of subsection (b) set out above is effec- 
tive until July 1, 2001. The second version of 
subsection (b) set out above is effective July 1, 
2001. 
Cross References. — For the Indigent De- 

fense Services Act, see Chapter 7A, Subchapter 
IX, Article 39B. 

Effect of Amendments. — Session Laws 
2000-144, s. 44, effective July 1, 2001, substi- 
tuted the present last sentence for “The re- 
questing clerk shall appoint as counsel for 
indigent respondents the counsel provided for 
in G.S. 122C-286(d).” 

ARTICLE 6. 

Special Provisions. 

Part 1. Camp Butner and Community of Butner. 

§ 122C-403. Secretary’s authority over Camp Butner res- 
ervation. 

OPINIONS OF ATTORNEY GENERAL 

Duties of the Planning Council. — Until 
there is a vacancy in the position of Town 
Manager, the Planning Council is not required 
to submit three names to the Secretary. If the 
Planning Council were required to submit 
names while the position is filled, it would have 
the de facto power to fire the current Town 

Manager, a result which is clearly inconsistent 
with the authority and discretion given to the 
Secretary. See opinion of Attorney General to R. 
Marcus Lodge General Counsel Department of 
Health and Human Services, 1997 N.C.A.G. 64 
(11/4/97). 
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§ 122C-407. Water and sewer system. 

Editor’s Note. — Session Laws 2000-81, ss. 
1-8, effective July 5, 2000, authorizes the issu- 
ance of state revenue bonds, not to exceed 
$40,000,000, to finance improvements to the 
water and sewer system for the Community of 
Butner and Camp Butner reservation. Specifi- 
cally, the bonds are for paying the costs of 
acquisition, construction, reconstruction, im- 

provement, enlargement, betterment, and ex- 
tension of the water supply and distribution 
system and sewage collection and disposal sys- 
tem and certain costs of issuance of the bonds. 
The bonds are to be issued in compliance the 
State and Local Government Revenue Bond 

Act, pursuant to an order adopted by the Coun- 
cil of State under G.S. 159-88, and are to be sold 
by the Local Government Commission pursu- 
ant to the provisions of Article 7 of Chapter 159. 
The bonds are tax exempt, excepting estate, 
inheritance, or gift taxes, income taxes on the 

gain from transfer of securities, and franchise 
taxes. Section 7 of the act provides that the act 
is supplemental and additional to powers con- 
ferred by other laws. It, being necessary for the 
health and welfare of the people of the State, is 
to be liberally construed. Section 7(d) contains 
a severability clause. 
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Chapter 124. 

Internal Improvements. 

Article 1. 

General Provisions. 

Sec. 
124-1. Control of internal improvements. 
124-3. Report of railroad, canal, etc.; contents. 
124-4. [Repealed.] 
124-5. Approval of encumbrance on State’s in- 

Sec. 
124-8 through 124-10. [Reserved.] 

Article 2. 

State-Owned Railroad Company. 

124-11. Definition. 

124-12. Powers of a State-owned railroad com- 

terest in corporations. pany. 
124-5.1. State use of North Carolina Railroad 124-13. Effect on State-owned railroad com- 

dividends. pany charter. 

ARTICLE 1. 

General Provisions. 

§ 124-1. Control of internal improvements. 

The Governor and Council of State shall have charge of all the State’s 
interest in all railroads, canals and other works of internal improvements. The 
Board of Directors of a State-owned railroad company shall be responsible for 
managing its affairs and for reporting as set forth in G.S. 124-3. (1925, c. 157, 
s. 1; 2000-146, s. 2.) 

Cross References. — As to the Future of 
the North Carolina Railroad Study Commis- 
sion, see §§ 120-245 to 120-255. 

Editor’s Note. — Session Laws 2000-146, s. 
6, effective December 1, 2000, designated 

Effect of Amendments. — Session Laws 

2000-146, s. 2, effective December 1, 2000, 
substituted “Control of” for “Governor and 
Council to control” in the catchline and added 
the last sentence. 

8§ 124-1 to 124-7 as Article 1 of Chapter 124. 

§ 124-3. Report of railroad, canal, etc.; contents. 

(a) The president or other chief officer of every railroad, canal, or other 
public work of internal improvement in which the State owns an interest, 
shall, report annually to the Joint Legislative Commission on Governmental 
Operations. This report shall include: 

(1) Number of shares owned by the State. 
(2) Number of shares owned otherwise. 
(3) Par value of the shares. 
(4) Repealed by Session Laws 2000, c. 146, s. 3, effective July 1, 2000. 
(5) Amount of bonded debt, and for what purpose contracted. 
(6) Amount of other debt, and how incurred. 
(7) If interest on bonded debt has been punctually paid as agreed; if not, 

how much in arrears. 
(8) Amount of gross receipts for past year, and from what sources derived. 
(9) An itemized account of expenditures for past year. 
(10) A summary of all leases, sales, or acquisitions of real property to 

which the company has been a party since the last report. 
(11) Suits at law pending against his company concerning its bonded debt, 

or in which title to all or any part of such road or canal is concerned. 
(12) Any sales of stock owned by the State, by whose order made, and 

disposition of the proceeds. 
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(13) Annual financial statements, including notes, audited by an indepen- 
dent certified public accounting firm. 

(b) Upon the request of the Governor or any committee of the General 
Assembly, a State-owned railroad company shall provide all additional infor- 
mation and data within its possession or ascertainable from its records. The 
State-owned railroad company shall not be deemed to have waived any 
attorney-client privilege when complying with this subsection. At the time a 
State-owned railroad company provides information under this section, it shall 
indicate whether the information is confidential. Confidential information 
shall be subject. to subsection (c) of this section. 

(c) Confidential information includes (i) information related to a proposed 
specific business transaction where inspection, examination, or copying of the 
records would frustrate the purpose for which the records were created, or (ii) 
information that is subject to confidentiality obligations of a railroad company. 
Confidential information shall not be subject to a request under G.S. 132-6(a). 
(1925, c. 157, s. 3; 1993, c. 539, s. 928; 1994, Ex. Sess., c. 24, s. 14(c); 2000-67, 

s. 7.2(b); 2000-146, s. 3.) 

Effect of Amendments. — Session Laws 
2000-67, s. 7.2(b), purported to amend this 
section effective July 1, 2000, by rewriting the 
introductory paragraph, substituting “Par 
value of the shares” for “Face value of such 
shares” in subdivision (3), deleting former sub- 
division (4), pertaining to market value of 
shares, rewriting subdivision (10), added sub- 
division (13), and rewriting the last paragraph. 
However, Session Laws 2000-146, s. 2.1, re- 

pealed Session Laws 2000-67, s. 7.2(b), effective 

on and after July 1, 2000, and thus the amend- 

ment was not given effect . 
Session Laws 2000-146, s. 3, effective on and 

after July 1, 2000, added subsections (b) and 

(c), and designated the existing provisions as 

subsection (a); and in subsection (a), rewrote 

the first sentence, substituted “Par value” for 

“Face value” in subdivision (a)(3), deleted sub- 

division (a)(4), pertaining to market value, re- 

wrote subdivision (a)(10), added subdivision 

(a)(13), and deleted the former last sentence, 

establishing a penalty. 

§ 124-4: Repealed by Session Laws 2000-146, s. 4, effective December 1, 

2000. 

§ 124-5. Approval of encumbrance on State’s interest in 

corporations. 

(a) No corporation or company in which the State owns the majority of any 

class of voting stock shall sell, lease, mortgage, or otherwise encumber its 

franchise, right-of-way, or other property, except by and with the approval and 

consent of the Governor and Council of State. 

(b) No State-owned railroad company shall sell, lease, mortgage, or other- 

wise encumber its franchise, right-of-way, or other property, except by and with 

the approval and consent of the Board of Directors of that corporation. The 

president or other chief officer of the State-owned railroad company shall 

report any acquisitions and dispositi 

(1925, c. 157, s. 5; 1981 (Reg. Sess., 19 
ons in accordance with G.S. 124-3(10). 

82), c. 1872, s. 5; 1983, c. 905, ss. LOST: 

1985, c. 792, ss. 13.25, 13.26; 2000-146, s. 5.) 

Effect of Amendments. — Session Laws 

2000-146, s. 5, effective December 1, 2000, 
designated the existing paragraph as present 

subsection (a) and added subsection (b). 
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§ 124-5.1. State use of North Carolina Railroad dividends. 

(a) Notwithstanding the provisions of G.S. 136-16.6, in order to increase the 
capital of the North Carolina Railroad Company, any dividends of the North 
Carolina Railroad Company received by the State shall be applied to reduce 
the obligations described in subsection (c) of Section 32.30 of S.L. 1997-443, as 
amended by subsection (d) of Section 27.11 of S.L. 1999-237. Any dividends of 
the North Carolina Railroad Company received by the State shall be used by 
the Department of Transportation for the improvement of the property of the 
North Carolina Railroad Company as recommended and approved by the 
Board of Directors of the North Carolina Railroad Company. 

(b) Effective January 1, 2000, interest shall not be accrued or otherwise 
charged on the remaining balance of the obligations described in subsection (c) 
of Section 32.30 of S.L. 1997-443, as amended by subsection (d) of Section 27.11 
of S.L. 1999-237. Interest accrued on those obligations relating to periods prior 
to January 1, 2000, shall be deemed paid and contributed by the State to the 
capital of the North Carolina Railroad Company. (2000-67, s. 7.2(a).) 

Editor’s Note. — Session Laws 2000-67, s. and Capital Improvements Appropriations Act 
28.5, made this section effective July 1, 2000. of 2000.” 

Session Laws 2000-67, s. 1.1, provides: “This Session Laws 2000-67, s. 28.4, contains a 
act shall be known as ‘The Current Operations _ severability clause. 

§§ 124-8 through 124-10: Reserved for future codification purposes. 

ARTICLE 2. 

State-Owned Railroad Company. 

§ 124-11. Definition. 

As used in this Chapter, the term “State-Owned Railroad Company” shall 
mean a railroad company in which the State owns all of the voting stock. 

Cross References. — As to the Future of Editor’s Note. — Session Laws 2000-146, s. 
the North Carolina Railroad Study Commis- 14, made this Article effective December 1, 
sion, see §§ 120-245 to 120-255. 2000. 

§ 124-12. Powers of a State-owned railroad company. 

A State-owned railroad company shall have, in addition to the powers of any 
railroad corporation, the power to: 

(1) Lease, license, or improve property. — A State-owned railroad com- 
pany may lease, license, or improve its right-of-way and property, 
whether held by easement, presumptive grant, express grant, or 
otherwise, for the purpose of preserving and protecting its railroad 
corridor and franchise. 

(2) Condemnation in fee simple. — A State-owned railroad company may 
exercise the power of eminent domain to acquire property in fee 
simple for the purposes specified in G.S. 40A-3(a)(4). The procedures 
of Article 2 of Chapter 40A of the General Statutes shall apply to the 
exercise of the power of eminent domain under this subdivision. 
(2000-146, s. 7.) 
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§ 124-13. Effect on State-owned railroad company charter. 

Nothing in this Chapter repeals or modifies any State-owned railroad 
company charter or limits the rights of the shareholders of the company as 
provided in Chapter 55 of the General Statutes. (2000-146, s. 7.) 
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Chapter 126. 

State Personnel System. 

Article 1. 

State Personnel System Established. 

Sec. 
126-2. State Personnel Commission. 
126-5. Employees subject to Chapter; exemp- 

tions. 

Article 8. 

Employee Appeals of Grievances and 
Disciplinary Action. 

Sec. 
126-35. Just cause; disciplinary actions for 

State employees. 

ARTICLE 1. 

State Personnel System Established. 

§ 126-1. Purpose of Chapter; application to local employ- 
ees. 

CASE NOTES 

The superior court properly determined 
that it had subject matter jurisdiction 
where plaintiff sought injunctive relief ordering 
his reinstatement to the “same or similar posi- 

matter with the State Personnel Commission. 

Hodge v. North Carolina DOT, — N.C. App. —, 
528 S.E.2d 22, 2000 N.C. App. LEXIS 334 

(2000). 
tion,” a matter on which § 126-34.1 does not 
specifically authorize appeal; the State Person- 
nel Act does not place jurisdiction over this 

Quoted in Buser v. Southern Food Serv., 73 
F. Supp. 2d 556 (M.D.N.C. 1999). 

§ 126-2. State Personnel Commission. 

(a) There is hereby established the State Personnel Commission (hereinaf- 
ter referred to as “the Commission”). 

(b) The Commission shall consist of nine members, appointed as follows: 
(1) Two members shall be attorneys licensed to practice law in North 

Carolina appointed by the General Assembly, one of whom shall be 
appointed upon the recommendation of the Speaker of the House of 
Representatives, and one of whom shall be appointed upon the 
recommendation of the President Pro Tempore of the Senate. 

The initial two attorney members appointed under this subdivision 
shall serve terms expiring June 30, 2004; the terms of subsequent 
appointees shall be six years. 

(2) Two persons from private business or industry appointed by the 
Governor, both of whom shall have a working knowledge of, or 
practical experience in, human resources management. The initial 
members appointed under this subdivision shall serve terms expiring 
June 30, 2003; the terms of subsequent appointees shall be six years. 

(3) Two State employees subject to the State Personnel Act serving in 
nonexempt positions, appointed by the Governor. One employee shall 
serve in a State government position having supervisory duties, and 
one employee shall serve in a nonsupervisory position. Neither 
employee may be a human resources professional. The Governor shall 
consider nominations submitted by the State Employees Association 
of North Carolina. The initial members appointed under this subdi- 
vision shall serve terms expiring June 30, 2001; the terms of subse- 
quent appointees shall be six years. 
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(4) Two 4 eS eo employees subject to the State Personnel Act 
ee ed by the Governor upon recommendation of the North Caro- 
re sociation of County Commissioners, one a nonsupervisory local 
employee and one a supervisory local employee. Neither local govern- 
ment employee may be a human resources professional. The initial 
members appointed under this subdivision shall serve terms expiring 
7 30, 2003; the terms of subsequent appointees shall be for six 

(5) One member of the public at large appointed by the Governor. The 
initial member appointed under this subdivision shall serve for a term 
expiring June 30, 2001; the terms of subsequent appointees shall be 
for six years. 

(c) Members of the Commission may serve no more than two consecutive 
terms. Appointments by the General Assembly shall be made in accordance 
with G.S. 120-121, and vacancies in those appointments shall be filled in 
accordance with G.S. 120-122. Vacancies in appointments made by the Gover- 
nor occurring prior to the expiration of a term shall be filled by appointment for 
the unexpired term. 

(d) Nomember of the Commission may serve on a case where there would be 

a conflict of interest. The appointing authority may at any time remove any 
Commission member for cause. 

(e) Members of the Commission who are State or local government employ- 

ees subject to the State Personnel Act shall be entitled to administrative leave 

without loss of pay for all periods of time required to conduct the business of 

the Commission. 
(f) Six members of the Commission shall constitute a quorum. 

(g) The Governor shall designate one member of the Commission as chair. 

(h) The Commission shall meet quarterly, and at other times at the call of 

the chair. (1965, c. 640, s. 2; 1975, c. 667, ss. 2-4; 1989, c. 540; 1998-181, s. 1(a), 

(b); 2000-140, s. 29.) 

Effect of Amendments. — 21, 2000, deleted “seven” following subdivision 

Session Laws 2000-140, s. 29, effective July (b)(5). 

§ 126-4. Powers and duties of State Personnel Commis- 

sion. 3 

CASE NOTES 

Applied in Hodge v. North Carolina DOT, — Quoted in Buser v. Southern Food Serv., 73 

N.C. App. —, 528 S.E.2d 22, 2000 N.C. App. F. Supp. 2d 556 (M.D.N.C. 1999). 

LEXIS 334 (2000). 

OPINIONS OF ATTORNEY GENERAL 

The State Personnel Commission has be awarded where a numerically scored exam- 

the statutory authority, under this section ination is used as part of the selection process. 

and § 126-82, to promulgate a rule regard- See opinion of Attorney General to Mr. Ronald 

ing the application of a veteran’s prefer- Penny, State Personnel Director, Office of State 

ence in the form of an additional ten points to Personnel, 1998 N.C.A.G. 10 (2/12/98). 

§ 126-5. Employees subject to Chapter; exemptions. 

(a) The provisions of this Chapter shall apply to: 

(1) All State employees not herein exempt, and 

(2) To all employees of the following local entities: 
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a. Area mental health, developmental disabilities, and substance 

abuse authorities. 
b. Local social services departments. 

c. Local public health departments. 

d. Local emergency management agencies that receive federal grant- 

in-aid funds. 
An employee of a consolidated county human services agency 

created pursuant to G.S. 153A-77(b) is not considered an em- 
ployee of an entity listed in this subdivision. 

(3) County employees not included under subdivision (2) of this subsec- 

tion as the several boards of county commissioners may from time to 

time determine. 
(b) As used in this section: 

(1) “Exempt position” means an exempt managerial position or an exempt 

policymaking position. 
(2) “Exempt managerial position” means a position delegated with signif- 

icant managerial or programmatic responsibility that is essential to 

the successful operation of a State department, agency, or division, so 

that the application of G.S. 126-35 to an employee in the position 

would cause undue disruption to the operations of the agency, depart- 
ment, institution, or division. 

(3) “Exempt policymaking position” means a position delegated with the 

authority to impose the final decision as to a settled course of action to 
be followed within a department, agency, or division, so that a loyalty 
to the Governor or other elected department head in their respective 
offices is reasonably necessary to implement the policies of their 
offices. The term shall not include personnel professionals. 

(4) “Personnel professional” means any employee in a State department, 
agency, institution, or division whose primary job duties involve 
administrative personnel and human resources functions for that 
State department, agency, institution, or division. 

(c) Except as to the policies, rules, and plans established by the Commission 
pursuant to G.S. 126-4(1), 126-4(2), 126-4(3), 126-4(4), 126-4(5), 126-4(6), and 
126-7, and except as to the provisions of Articles 6 and 7 of this Chapter, the 
provisions of this Chapter shall not apply to: 

(1) a Die employee who is not a career State employee as defined by this 
apter. 

(2) One confidential assistant and two confidential secretaries for each 
elected or appointed department head and one confidential secretary 

mB wor ech chief deputy or chet acnunisiialive assistant. 
mployees in exempt policymaking positions designated pursuant to 

G.S. 126-5(d). aie Pte on : 
(4) The chief deputy or chief administrative assistant to the head of each 

State department who is designated either by statute or by the 
department head to act for and perform all of the duties of such 
department head during his absence or incapacity. 

(cl) Except as to the provisions of Articles 6 and 7 of this Chapter, the 
provisions of this Chapter shall not apply to: 

(1) Constitutional officers of the State. 
(2) Officers and employees of the Judicial Department. 
(3) Officers and employees of the General Assembly. 
(4) Members of boards, committees, commissions, councils, and advisory 

councils compensated on a per diem basis. 
(5) Officials or employees whose salaries are fixed by the General Assem- 

bly, or by the Governor, or by the Governor and Council of State, or by 
the Governor subject to the approval of the Council of State. 
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(6) FuyD oxees of the Office of the Governor that the Governor, at any 

ime, in his discretion, exempts from the application of the provisions 

of this Chapter by means of a letter to the State Personnel Director 
designating these employees. 

(7) Employees of the Office of the Lieutenant Governor, that the Lieuten- 

ant Governor, at any time, in his discretion, exempts from the 
application of the provisions of this Chapter by means of a letter to the 
State Personnel Director designating these employees. 

(8) Instructional and research staff, physicians, and dentists of The 

University of North Carolina. 
(9) Employees whose salaries are fixed under the authority vested in the 

Board of Governors of The University of North Carolina by the 

provisions of G.S. 116-11(4), 116-11(5), and 116-14. 
(10) Repealed by Session Laws 1991, c. 84, s. 1. 
(11) North Carolina School of Science and Mathematics“ employees whose 

salaries are fixed in accordance with the provisions of G.S. 116- 

235(c)(1) and G.S. 116-235(c)(2). 
(12) Employees of the North Carolina Low-Level Radioactive Waste 

Management Authority whose salaries are fixed pursuant to G.S. 

104G-5(g)(1) and G.S. 104G-5(g)(2). 
(13) Employees of the North Carolina Hazardous Waste Management 

Commission whose salaries are fixed pursuant to G.S. 130B-6(g)(1) 

and G.S. 130B-6(g)(2). 
(14) Employees of the North Carolina State Ports Authority. 

(15) Employees of the North Carolina Global TransPark Authority. 

(16) The executive director and one associate director of the North 

Carolina Center for Nursing established under Article 9F of Chapter 

90 of the General Statutes. 

(17) The executive director of the independent staff of the Information 

Resources Management Commission established under G.S. 143B- 

472.41A. 
(18) Employees of the Tobacco Trust Fund Commission established in 

Article 75 of Chapter 143 of the General Statutes. ah 

(19) Employees of the Health and Wellness Trust Fund Commission 

“established in Article 21 of Chapter 130A of the General Statutes. 

(20) Employees of the North Carolina Rural Redevelopment Authority 

created in Part 2D of Article 10 of Chapter 143B of the General 

Statutes. 
(c2) The provisions of this Chapter shall not apply to: 

(1) Public school superintendents, principals, teachers, and other public 

school employees. . 

(2) Recodified as G.S. 126-5(c)(4) by Session Laws 1985 (Regular Session, 

1986), c. 1014, s. 41. 

(3) 5 eee of community colleges whose salaries are fixed in accor- 

dance with the provisions of G.S. 115D-5 and G.S. 115D-20, and 

employees of the Community Colleges System Office whose salaries 

are fixed by the State Board of Community Colleges in accordance 

with the provisions of G.S. 115D-3. 

(c3) Except as to the policies, rules, and plans established by the Com
mis- 

sion pursuant to G.S. 126-4(5) and the provisions of Article 6 of this Chapter, 

the provisions of this Chapter shall not apply to: Teaching and related 

educational classes of employees of the Department of Correction, the Depart- 

ment of Health and Human Services, and any other State department, 
agency 

or institution, whose salaries shall be set in the same manner as set for 

corresponding public school employe
es 1n accordance with Chapter 115C of the 

General Statutes. 
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(c4) Repealed by Session Laws 1993, c. 321, s. 145(b). 
(c5) Notwithstanding any other provision of this Chapter, Article 14 of this 

Chapter shall apply to all State employees, public school employees, and 

community college employees. | ; 

(c6) Article 15 of this Chapter shall apply to all State employees, public 
school employees, and community college employees. _ 

(c7) Except as to the policies, rules, and plans established by the Commis- 
sion pursuant to G.S. 126-4(1), 126-4(2), 126-4(3), 126-4(4), 126-4(5), 126-4(6), 
126-7, 126-14.3, and except as to the provisions of G.S. 126-14.2, G.S. 
126-34.1(a)(2), and Articles 6 and 7 of this Chapter, the provisions of this 
Chapter shall not apply to exempt managerial positions. 

(c8) Except as to the provisions of Articles 5, 6, 7, and 14 of this Chapter, the 
provisions of this Chapter shall not apply to: 

(1) Employees of the University of North Carolina Health Care System. 
(2) Employees of the University of North Carolina Hospitals at Chapel 

Hill, as may be provided pursuant to G.S. 116-37(a)(4). 
(3) Employees of the clinical patient care programs of the School of 

Medicine of the University of North Carolina at Chapel Hill as may be 
provided pursuant to G.S. 116-37(a)(4). 

(4) Employees of the Medical Faculty Practice Plan, a division of the 
School of Medicine of East Carolina University. 

(d)(1) Exempt Positions in Cabinet Department. — The Governor may 
designate a total of 100 exempt policymaking positions throughout 
the following departments: 

. Department of Administration; 

. Department of Commerce; 
. Department of Correction; 
. Department of Crime Control and Public Safety; 
. Department of Cultural Resources; 
Department of Health and Human Services; 

. Department of Environment and Natural Resources; 
. Department of Revenue; 

i. Department of Transportation; and 
j. Department of Juvenile Justice and Delinquency Prevention. 
The Governor may designate exempt managerial positions in a 
number up to one percent (1%) of the total number of full-time 
positions in each cabinet department listed above in this sub-subdi- 
vision, not to exceed 30 positions in each department. 

(2) Exempt Positions in Council of State Departments and Offices. — The 
Secretary of State, the Auditor, the Treasurer, the Attorney General, 
the Commissioner of Agriculture, the Commissioner of Insurance, and 
the Labor Commissioner may designate exempt positions. The State 
Board of Education may designate exempt positions in the Depart- 
ment of Public Instruction. The number of exempt policymaking 
positions in each department headed by an elected department head 
listed above in this sub-subdivision shall be limited to 20 exempt 
policymaking positions or one percent (1%) of the total number of 
full-time positions in the department, whichever is greater. The 
number of exempt managerial positions shall be limited to 20 posi- 
tions or one percent (1%) of the total number of full-time positions in 
the department, whichever is greater. 

(2a) Designation of Additional Positions. — The Governor, elected depart- 
ment head, or State Board of Education may request that additional 
positions be designated as exempt. The request shall be made by 
sending a list of exempt positions that exceed the limit imposed by 
this subsection to the Speaker of the North Carolina House of 

Soa ho 0 OD 
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Representatives and the Presi 
copy of the list also shall Sedote ‘ My . pea tae ea ‘ 
GeneralieAawenibly: tiave mathoes 0 : tate Personnel Director. The 

ae ie retiabe desenatetas orize all, or part of, the additional 

bly is in session when the hater & vite erie a See iene 
5 let mitted and does not act within 30 

eee ODES ao tIs premade a shall ‘i clocnaes approved by 

Lh : e positions sha e designated 

exempt 
sa mi 

See ee eae ten wal te 
next date that the ene ate all nab beeinal aueNp ae ae 
h ssembly convenes or reconvenes, other 

than for a special session called f i 
i “a or a specific purpose not involving the 

aie of; ie ae of syngas positions to be designated as exempt 

; the policymaki iti 
" exemp\ Lee Be Slane positions shall not be designated as 

etter. — These positions shall be desi gnated in a letter to the State 

peerings panei the Speaker of the House of Representatives, and 

vee esl et of the Senate by May 1 of the year in which the oath of 

aan ie BieipeRe to each Governor unless the provisions of 

(4) Vacancies. — In the event of a vacancy in the Office of Governor or in 

the office of a member of the Council of State, the person who succeeds 

to or is appointed or elected to fill the unexpired term shall make such 

designations in a letter to the State Personnel Director, the Speaker of 

the House of Representatives, and the President of the Senate within 

Sa ae ee ee oH ae eon h edt to ee person. In the 

y in the ce of Governor, t tate B 

Education shall make these designations in a Tate ae He eats 

Personnel Director, the Speaker of the House of Representatives, and 

Caen See tar or oe oepae within 120 days after the oath of office is 

nor. 

(5) Creation, Transfer, or Reorganization. — The Governor, elected de- 

partment head, or State Board of Education may designate as exempt 

a position that is created or transferred to a different department, or 

eee a 2 eee a hts caae Se 
Ley es eae Seas 

year 1n whic e oath of office is administered to the 

Governor. The designation must be made in a letter to the State 

Personnel Director, the Speaker of the North Carolina House of 

Representatives, and the President of the North Carolina Senate 

within aM eal tae such sane is created, transferred, or in which 

reorganization has occurred. 

(6) Reversal. — Subsequent to the designation of a position as an exempt 

position as hereinabove provided, the status of the position may be 

reversed and made subject to the provisions of this Chapter by the 

Governor, by an elected department head, or by the State Board of 

Education in a letter to the State Personnel Director, the Speaker of 

the North Carolina House of Representatives, and the Preside
nt of the 

(7) Hearing Officers. — Except as otherwise specifically provided by this 

section, no employee, by whatever title, whose primary duties include 

the power to conduct hearings, take evidence, and enter a decision 

legal precedents shall be designated as exempt. This subdivision shall 

apply beginning July 1, 1985, and no list submitted after that date 

shall designate as exempt any employee described in this subdivision. 

(e) An exempt employee may be
 transferred, demoted, or separated from his 

or her position by the department head authorized to designate the exempt 

position except: 
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(1) When an employee who has the minimum service requirements 
described in subsection (c)(1) above but less than 10 years of cumu- 
lative service in subject positions prior to placement in an exempt 
position is removed from an exempt position, for reasons other than 
just cause, the employee shall have priority to any position that 
becomes available for which the employee is qualified, according to 
rules and regulations regulating and defining priority as promulgated 
by the State Personnel Commission; or 

(2) When an employee who has 10 years or more cumulative service, 
including the immediately preceding 12 months, in subject positions 
prior to placement in an exempt position is removed from an exempt 
position, for reasons other than just cause, the employee shall be 
reassigned to a subject position within the same department or 
agency, or if necessary within another agency, and within a 35 mile 
radius of the exempt position, at the same grade and salary, including 
all across-the-board increases since placement in the position desig- 
nated as exempt, as his most recent subject position. 

(f) A department head is authorized to use existing budgeted positions 
within his department in order to carry out the provisions of subsection (e) of 
this section. If it is necessary to meet the requirements of subsection (e) of this 
section, a department head may use salary reserve funds authorized for his 
department. 

(g) No employee shall be placed in an exempt position without 10 working 
days prior written notification that such position is so designated. A person 
applying for a position that is designated as exempt must be notified in writing 
at the time he makes the application that the position is designated as exempt. 

(h) In case of dispute as to whether an employee is subject to the provisions 
of this Chapter, the dispute shall be resolved as provided in Article 3 of Chapter 
150B. (1965, c. 640, s. 2; 1967, c. 24, s. 20; cc. 1038, 1143; 1969, c. 982; 1971, c. 
1025, s. 2; 1973, c. 476, s. 148; 1975, c. 667, ss. 8, 9; 1977, c. 866, ss. 2-5; 1979, 
2nd Sess., c. 1137, s. 40; 1983, c. 717, s. 41; c. 867, s. 2; 1985, c. 589, s. 38; c. 617, 
s. 1; c. 757, s. 206(c); 1985 (Reg. Sess., 1986), c. 955, s. 43; c. 1014, ss. 41, 235; 
c. 1022, s. 9; 1987, c. 320, s. 4; c. 395, s. 1; c. 809, s. 1; c. 850, s. 19; 1987 (Reg. 
Sess., 1988), c. 1064, s. 3; 1989, c. 168, s. 9; c. 236, s. 3; c. 484; c. 727, s. 218(85); 
c. 751, s. 7(13); 1991, c. 65, s. 2; c. 84, ss. 1, 2; c. 354, s. 3; c. 749, s. 4; 1991 (Reg. 
Sess., 1992), c. 879, s. 5; c. 959, s. 85; 1993, c. 145, s. 1; c. 321, s. 145(b); c. 553, 
ss. 39, 40; 1993 (Reg. Sess., 1994), c. 777, s. 4(g); 1995, c. 141, ss. 3, 5; c. 393, 
s. 1; 1995 (Reg. Sess., 1996), c. 690, s. 15; 1997-443, ss. 11A.118(a), 11A.119(a), 
22.2(b); 1997-520, s. 3; 1998-212, s. 11.8(b); 1999-84, s. 21; 1999-253, s. 1; 
1999-434, s. 25; 2000-137, s. 4(nn); 2000-147, s. 4; 2000-148, s. 3.) 

Editor’s Note. — 

Subdivision (c1)(20) was enacted as subdivi- 
sion (cl1)(18) by Session Laws 2000-148, s. 3, 
and redesignated as subdivision (c1)(20) at the 
direction of the Revisor of Statutes. 

Section 143B-472.41A, referred to in subdivi- 
sion (c1)(17), was repealed by Session Laws 
2000-174, s. 1, effective September 1, 2000. As 
to the Information Resource Management 
Commission, see now § 147-33.78. 

Session Laws 2000-147, s. 8(a)-(c), provides: 
“(a) Interpretation of Act.--The foregoing sec- 

tions of this act provide an additional and 
alternative method for the doing of the things 

authorized by the act, are supplemental and 
additional to powers conferred by other laws, 
and do not derogate any powers now existing. 

“(b) References in this act to specific sections 
or Chapters of the General Statutes are in- 
tended to be references to those sections or 
Chapters as amended and as they may be 
amended from time to time by the General 
Assembly. 

“(c) This act, being necessary for the health 
and welfare of the people of the State, shall be 
liberally construed to effect its purposes.” 

Section 148B-472.41A, referred to in subdivi- 
sion (cl1)(17), was repealed by Session Laws 
2000-174, s. 1, effective September 1, 2000. As 
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to the Information Resource Management 
Commission, see now § 147-33.78. 

Session Laws 2000-147, s. 8(d), contains a 
severability clause. 

Effect of Amendments. — 
Session Laws 2000-137, s. 4(nn), effective 

July 20, 2000, added subdivision (d)(1)j. and 

STATE PERSONNEL SYSTEM §126-7 

made minor stylistic changes. 

Session Laws 2000-147, s. 4, effective August 
2, 2000, added subdivisions (c1)(18) and (19). 

Session Laws 2000-148, s. 3, effective July 1, 
2000, added subdivision (c1)(18) (now subdivi- 

sion (c1)(20)). 

CASE NOTES 

Meaning of “Department Head,” in Sub- 
section (e). — The legislative intent, as to the 
meaning of the term “department head” in 
subsection (e), is the official who has executive 
and managerial authority over the department 
in which an exempt policymaking position is 
designated, including cabinet department 
heads, and while the term clearly refers to 
elected department heads, it does not refer to 
the Governor. Carrington v. Brown, — N.C. 
App. —, 525 S.E.2d 230, 2000 N.C. App. LEXIS 
104 (2000). 
Authority As “Department Head” Under 

Subsection (e). — Because the chairman of 
the Employment Security Commission (ESC) 
had the authority to staff and make personnel 

decisions in the ESC, she had the authority as 

a “department head”, pursuant to subsection 

(e) of this section, to dismiss plaintiff from his 
exempt policymaking position within the ESC, 
Carrington v. Brown, — N.C. App. —, 525 
S.E.2d 230, 2000 N.C. App. LEXIS 104 (2000). 
Application of Veterans Preference. — 

Pursuant to § 126-83, employees of the System 
designated in subdivision (a)(2) of this section 
are expressly excluded from the Preference 
afforded by § 126-80 but, if qualified under 

§ 128-15, are entitled to the veterans prefer- 

ence thereunder applicable to all employees of 

State departments, agencies and institutions. 

Wright v. Blue Ridge Area Auth., 134 N.C. App. 

668, 518 S.E.2d 772 (1999), cert. denied, 351 

N.C. 122, — S.E.2d — (1999). 
Stated in Hodge v. North Carolina DOT, — 

N.C. App. —, 528 S.E.2d 22, 2000 N.C. App. 

LEXIS 334 (2000). 

ARTICLE 2. 

Salaries, Promotions, and Leave of State Employees. 

8 126-7. Compensation of State employees. 

Editor’s Note. — 
Session Laws 2000-67, s. 1.1, provides: “This 

act shall be known as ‘The Current Operations 

and Capital Improvements Appropriations Act 

of 2000.” 
Session Laws 2000-67, s. 26.12(a)-(e), effec- 

tive July 1, 2000, authorizes a salary increase 

on or after July 1, 2000, for all permanent 

full-time State employees whose salaries are 

set in accordance with the State Personnel Act 

and who are paid from the General Fund or the 

Highway Fund, unless otherwise provided by 

the act, pursuant to the Comprehensive Com- 

pensation System set forth in G.S. 126-7 and 

rules adopted by the State Personnel Co
mmis- 

sion, specificially, a career growth recognition 

award of 2% and a cost-of-living adjustment of 

92%. Notwithstanding G.S. 126-7(c)(4a), any 

permanent full-time State employee whose sal- 

ary is set in accordance with the State Person- 

nel Act and whose salary is at the top of the 

salary range or within 2% of the top is to 

receive a one-time bonus of 2% less the career 

growth recognition award. Except as otherwise 

provided in the act, salaries in effect June 30, 

2000, for permanent full-time State officials 

and persons in exempt positions recommended 

by the Governor or the Governor and the Advi- 

sory Budget Commission and set by the Gen- 

eral Assembly are to be increased 4.2%, com- 

mencing July 1, 2000. The salaries in effect 

June 30, 2000, for all permanent part-time 

State employees are to be increased on and 

after July 1, 2000, pro rata. The Director of 

Budget may allocate sufficient funds to allow a 

salary increase in accordance with the section. 

Within regular Executive Budget Act proce- 

dures, State agencies and departments may 

increase on an equitable basis the rate of pay of 

temporary and permanent hourly State em- 

ployees, subject to availabilty of funds, by pro 

rata amounts of 4.2%, commencing July 1, 

2000. 
Session Laws 2000-67, s. 28.2, provides: “Ex- 

cept for statutory changes or other provisions 

that clearly indicate an intention to have effects 

beyond the 2000-2001 fiscal year, the textual 

provisions of this act apply only to funds appro- 

priated for, and activities occurring during, the 

2000-2001 fiscal year.” 
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Session Laws 2000-67, s. 28.4, contains a 

severability clause. 
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OPINIONS OF ATTORNEY GENERAL 

The intent behind the 1998 amendments 
was that affected employees would receive the 
1998 COLA of 1%, based on their June 30, 1998, 
salary, that the COLA would become effective 
July 1, 1998, and that employees would receive 

retroactive pay to that date. See opinion of 
Attorney General to Mr. Ronald G. Penny State 
Personnel Director Office of State Personnel, 
1998 N.C.A.G,. 52 (12/3/98). 

§ 126-7.1. Posting requirement; State employees receive 
priority consideration; reduction-in-force 
rights; Work First hiring. 

OPINIONS OF ATTORNEY GENERAL 

A university may restrict the applicant 
pool for a vacant position to employees cur- 
rently employed within the individual depart- 
ment in which the vacancy occurs, as long as it 
makes it clear that it is not receiving or consid- 
ering any applications from outside the depart- 

ment and does not, in fact, receive or consider 
any outside applications. See opinion of Attor- 
ney General to Mr. Ronald Penny, State Person- 
nel Director, Office of State Personnel, 1998 
N.C.A.G. 21 (5/1/98). 

ARTICLE 6. 

Equal Employment and Compensation Opportunity; Assisting 
in Obtaining State Employment. 

§ 126-16. Equal opportunity for employment and compen- 
sation by State departments and agencies and 
local political subdivisions. 

CASE NOTES 

Quoted in Metts v. North Carolina Dep’t of 
Revenue, — F. Supp. 2d —, 2000 U.S. Dist. 
LEXIS 2567 (E.D.N.C. January 9, 2000). 

ARTICLE 7. 

The Privacy of State Employee Personnel Records. 

§ 126-24. Confidential information in personnel files; ac- 
cess to such information. 

OPINIONS OF ATTORNEY GENERAL 

Pursuant to § 147-64.13, the provisions 
of § 147-64.7(a)(1) supersede the provi- 
sions of this section to the extent they 
conflict. Specifically, the Auditor’s power to 
examine documents in the course of an autho- 

rized audit includes the power to examine con- 
fidential employee personnel files relevant to 
that audit without the consent of the employee 
or his employer. See opinion of Attorney Gen- 
eral to The Honorable Ralph Campbell, Jr.,, 
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eee er eee ‘1 (3/5/99). ees, see opinion of Attorney General to Bryan 

hich hibi of legal impediments _E. Beatty, Inspector General, North Carolina 

which prohibit employers from disclosing Department of Justice, 1998 N.C.A.G. 49 
personal information about their employ- (12/1/98). , ae 

ARTICLE 8. 

Employee Appeals of Grievances and Disciplinary Action. 

§ 126-34.1. Grounds for contested case under the State 
Personnel Act defined. 

CASE NOTES 

The superior court properly determined this matter with the State Personnel Commis- 

that it had subject matter jurisdiction sion. Hodge v. North Carolina DOT, — N.C. 

where the plaintiff sought injunctive relief or- App. —, 528 S.E.2d 22, 2000 N.C. App. LEXIS 

dering his reinstatement to the “same or simi- 334 (2000). 
lar position,” a matter on which this section Quoted in Metts v. North Carolina Dep't of 

does not specifically authorize appeal; the State Revenue, — F. Supp. 2d —, 2000 U.S. Dist. 

Personnel Act does not place jurisdiction over LEXIS 2567 (E.D.N.C. January 9, 2000). 

§ 126-35. Just cause; disciplinary actions for State em- 

ployees. 

(a) No career State employee subject to the State Personnel Act shall be 

discharged, suspended, or demoted for disciplinary reasons, except for just 

‘cause. In cases of such disciplinary action, the employee shall, before the action 

is taken, be furnished with a statement in writing setting forth in numerical 

order the specific acts or omissions that are the reasons for the disciplinary 

action and the employee’s appeal rights. The employee shall be permitted 15 

days from the date the statement is delivered to appeal to the head of the 

department. However, an employee may be suspended without warning for 

causes relating to personal conduct detrimental to State service, pending the 

giving of written reasons, in order to avoid undue disruption of work or to 

protect the safety of persons or property or for other serious reasons. The 

employee, if he is not satisfied with the final decision of the head of the 

department, or if he is unable, within a reasonable period of time, to obtain a 

final decision by the head of the department, may appeal to the State 

Personnel Commission. Such appeal shall be filed not later than 30 days after 

receipt of notice of the department head’s decision. The State Personnel 

Commission may adopt, subject to the approval of the Governor, rules that 

define just cause. A bats 

(b) Notwithstanding any other provision of this Chapter, a reduction in pay 

or position which is not imposed for disciplinary reasons shall not be consid- 

ered a disciplinary action within the meaning of this Article. Disciplinary 

actions, for the purpose of this Article, are those actions taken in accordance 

with the disciplinary procedures adopted by the State Personnel Commission 

and specifically based on unsatisfactory job performance, unacceptable per- 

sonal conduct or a combination of the two. . 

(c) For the purposes of contested case, hearings under Chapter 150B, an 

involuntary separation (such as a separation due to a reduction in force) shall 

be treated in the same fashion as if it were a disciplinary action. 

(d) In contested cases conducted pursuant to Chapter 150B of the General 

Statutes, the burden of showing that a career State employee subject to the 

State Personnel Act was discharged, suspended, or demoted for just cause rests 

with the department or agency employer. (1975, c. 667, s. 10; 1989 (Reg. Sess.., 

1990), c. 1025, s. 2; 1991, c. 65, s. 7; ¢. 354, s. 5; c. 722, s. 1; 2000-190, s. 13.) 
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Effect of Amendments. — Session Laws 

2000-190, s. 13, effective January 1, 2001, and 

2000 INTERIM SUPPLEMENT §126-82 

applicable to contested cases commenced on or 
after that date, added subsection (d). 

CASE NOTES 

“Just Cause.” — 
The trial court correctly determined that the 

record lacked substantial evidence to support 
the Personnel Commission’s conclusion that 
the Department of Correction had not met its 
burden of showing just cause for terminating 
correctional officer; said officer’s behavior in 
leaving his post without authorization and fail- 

ing to remain alert while on duty did not only 
constitute “unsatisfactory job performance” but 
fell squarely within the category of “unaccept- 
able personal conduct” for which a DOC em- 
ployee may be terminated without any prior 
warning. North Carolina Dep’t of Cor. v. 
McNeely, 1385 N.C. App. 587, 521 S.E.2d 730 
(1999). 

§ 126-37. Personnel Commission to review Administrative 
Law Judge’s recommended decision and make 
final decision. 

CASE NOTES 

Agency Decision Upheld Although Di- 
rector Reviewed Own Employment Ac- 
tion. — Where substantial evidence existed to 
support an agency finding that petitioner vol- 
untarily resigned and was not fired, the court 
upheld the decision as rendered properly pur- 
suant to this section, and not in violation of 
petitioner’s due process rights, even though the 
agency director/final decision-maker who disre- 
garded the State Personnel Commission’s rec- 

ommendation that employee be reinstated was, 
in fact, evaluating factual issues involving his 
own testimony and credibility. Hearne v. 
Sherman, 350 N.C. 612, 516 S.E.2d 864 (1999). 

Cited in Wright v. Blue Ridge Area Auth., 
134 N.C. App. 668, 518 S.E.2d 772 (1999), cert. 
denied, 351 N.C. 122, — S.E.2d — (1999); 
Hodge v. North Carolina DOT, — N.C. App. —, 
528 S.E.2d 22, 2000 N.C. App. LEXIS 334 
(2000). 

ARTICLE 13. 

Veteran’s Preference. 

§ 126-80. Declaration of policy. 

CASE NOTES 

Construction with Other Sections. — 
Pursuant to § 126-83, employees of the System 
designated in § 126-5(a)(2) are expressly ex- 
cluded from the preference afforded by this 
section but, if qualified under § 128-15, are 
entitled to the veterans preference thereunder 

applicable to all employees of State depart- 
ments, agencies and institutions. Wright v. 
Blue Ridge Area Auth., 134 N.C. App. 668, 518 
S.E.2d 772 (1999), cert. denied, 351 N.C. 122, — 
S.E.2d — (1999). 

§ 126-82. State Personnel Commission to provide for pref- 
erence. 

OPINIONS OF ATTORNEY GENERAL 

The State Personnel Commission has 
the statutory authority, under this section 
and § 126-4, to promulgate a rule regard- 
ing the application of a veteran’s prefer- 
ence in the form of an additional ten points to 

be awarded where a numerically scored exam- 
ination is used as part of the selection process. 
See opinion of Attorney General to Mr. Ronald 
Penny, State Personnel Director, Office of State 
Personnel, 1998 N.C.A.G. 10 (2/12/98). 
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§ 126-83. Exceptions. 

CASE NOTES 

Application of Veterans Preference. — 
Pursuant to this section, employees of the Sys- 
tem designated in § 126-5(a)(2) are expressly 
excluded from the preference afforded by 
§ 126-80 but, if qualified under § 128-15, are 
entitled to the veterans preference thereunder 

applicable to all employees of State depart- 
ments, agencies and institutions. Wright v. 
Blue Ridge Area Auth., 134 N.C. App. 668, 518 
S.E.2d 772 (1999), cert. denied, 351 N.C. 122, — 
S.E.2d — (1999). 
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Chapter 127A. 

Militia. 

Article 15. 
North Carolina National Guard 

Tuition Assistance Act of 

1975. 

Sec. 
127A-193. Benefit. 

ARTICLE 15. 

North Carolina National Guard Tuition Assistance Act of 1975. 

§ 127A-193. Benefit. 

The benefit provided under this Article shall consist of a monetary educa- 
tional assistance grant not to exceed two thousand dollars ($2,000) per 
academic year to qualifying members of the North Carolina national guard. 
Benefits shall be payable for a period of one academic year at a time, renewable 
at the option of the Secretary for a maximum of eight thousand dollars 
($8,000). (1975, c. 917, s. 5; 1977, c. 228, s. 2; 1983 (Reg. Sess., 1984), c. 1034, 
ss. 99, 100; 1993 (Reg. Sess., 1994), c. 769, s. 22.38; 2000-67, s. 18.) 

Editor’s Note. — Session Laws 2000-67, s. Effect of Amendments. — Session Laws 
1.1, provides: “This act shall be known as ‘The 2000-67, s. 18, effective July 1, 2000, substi- 
Current Operations and Capital Improvements tuted “two thousand dollars ($2,000)” for “one 
Appropriations Act of 2000.” thousand dollars ($1,000)” and “eight thousand 

Session Laws 2000-67, s. 28.4, contains a_ dollars ($8,000)” for “four thousand dollars 
severability clause. ($4,000).” 
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Chapter 128. 

Offices and Public Officers. 

Article 3. 

Retirement System for Counties, Cities 
and Towns. 

Sec. 
128-27. Benefits. 

ARTICLE 1. 

General Provisions. 

§ 128-15. Employment preference for veterans and their 
spouses or surviving spouses. 

CASE NOTES 

Construction with Other Sections. — 
Pursuant to § 126-83, employees of the System 
designated in § 126-5(a)(2) are expressly ex- 
cluded from the preference afforded by § 126- 
80 but, if qualified under this section, are 
entitled to the veterans preference thereunder 

applicable to all employees of State depart- 
ments, agencies and institutions. Wright v. 
Blue Ridge Area Auth., 134 N.C. App. 668, 518 
S.E.2d 772 (1999), cert. denied, 351 N.C. 122, — 

S.E.2d — (1999). 

ARTICLE 3. 

Retirement System for Counties, Cities and Towns. 

§ 128-21. Definitions. 

CASE NOTES 

Interest Accrual and Compounding. — 

Consistent with the purposes of § 135-1(19) 

and subdivision (18) of this section, underpay- 

ments were found to accrue interest from the 

date they became due. Furthermore, court 

found that statutes entitled beneficiaries to 

§ 128-27. Benefits. 

(a) Service Retirement Benefits. — 

interest, not only on the principle due, but also 

on the accrued or earned interest. Faulkenbury 

vy. Teachers’ & State Employees’ Retirement 

Sys., 133 N.C. App. 587, 515 S.E.2d 743 (1999), 

cert. denied, 351 N.C. 102, — S.E.2d — (1999). 

(1) Any member may retire upon written application to the Board of 

Trustees setting forth at what time, as of the first day of a calendar 

month, not less than one day nor more than 90 days subsequent to the 

execution and filing thereof, he desires to be retired: Provided, that 

the said member at the time so 

attained the age of 60 years a 

service or shall have complete 

fireman, he shall have attaine 

five years of creditable service. 

specified for his retirement shall have 

d have at least five years of creditable 

d 30 years of creditable service, or if a 

d the age of 55 years and have at least 

(2) Repealed by Session Laws 1983 (Regular Session, 1984), c. 1019, s. 1. 
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(3) Repealed by Session Laws 1971, c. 325, s. 12. ; 
(4) Any member who was in service October 8, 1981, who had attained 60 

years of age, may retire upon written application to the Board of 
Trustees setting forth at what time, as of the first day of a calendar 
month, not less than one day nor more than 90 days subsequent to the 
execution and filing thereof, he desires to be retired. 

(5) Any member who is a law enforcement officer, and who attains age 50 
and completes 15 or more years of creditable service in this capacity 
or who attains age 55 and completes five or more years of creditable 
service in this capacity, may retire upon written application to the 
Board of Trustees setting forth at what time, as of the first day of a 
calendar month, not less than one day nor more than 90 days 
subsequent to the execution and filing thereof, he desires to be retired; 
provided, also, any member who has met the conditions required by 
this subdivision but does not retire, and later becomes an employee 
other than as a law enforcement officer, continues to have the right to 
commence retirement. 

(al) Early Service Retirement Benefits. — Any member may retire and 
receive a reduced retirement allowance upon written application to the Board 
of Trustees setting forth at what time, as of the first day of a calendar month, 
not less than one day nor more than 90 days subsequent to the execution and 
filing thereof, he desires to be retired: Provided, that the said member at the 
time so specified for his retirement shall have attained the age of 50 years and 
have at least 20 years of creditable service. | 

(b) Service Retirement Allowance of Persons Retiring on or after July 1, 
1959, but prior to July 1, 1965. — Upon retirement from service on or after 
July 1, 1959, but prior to July 1, 1965, a member shall receive a service 
retirement allowance which shall consist of: 

(1) An annuity which shall be the actuarial equivalent of his accumulated 
contributions at the time of his retirement; and 

(2) A pension equal to the annuity allowable at the age of 65 years or at 
his retirement age, whichever is the earlier, on the basis of contribu- 
tions made prior to such earlier age; and 

(3) Ifhe has a prior service certificate in full force and effect, an additional 
pension which shall be equal to the annuity which would have been 
provided at the age of 65 years, or at the earlier age of retirement if 
prior thereto, by twice the contributions which he would have made 
during such period of service had the System been in operation and he 
contributed thereunder at the rate of 
a. Six and twenty-five hundredths percent (6.25%) of his compensa- 

tion if such certificate is a Class A certificate, or 
b. Five percent (5%) of his compensation if such certificate is a Class 

B certificate, or 
c. Four percent (4%) of his compensation if such certificate is a Class 

C certificate. 
(b1) Service Retirement Allowances of Persons Retiring on or after July 1, 

1965, but prior to July 1, 1967. — Upon retirement from service on or after 
July 1, 1965, but prior to July 1, 1967, a member shall receive a service 
retirement allowance which shall consist of: 

(1) If the member’s service retirement date occurs on or after his sixty- 
fifth birthday, such allowance shall be equal to the sum of (i) one 
percent (1%) of the portion of his average final compensation not in 
excess of forty-eight hundred dollars ($4,800), plus one and one-half 
percent (142%) of the portion of such compensation in excess of 
forty-eight hundred dollars ($4,800) multiplied by the number of 
years of his creditable service rendered prior to January 1, 1966, and 
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(ii) one Sw ie percent (1%) of the portion of his average final compensation 
excess of forty-eight hundred dollars ($4,800 

one-half percent (112%) of the portion of h , Pit tas ore 
of fifty-six hundred dollars ($5 600) i il sia be theanihtad ofdenke 
of his creditable service rendered fhe . Tate pear pe Bi han 

(2a) Ifthe member’s service retireme f dat eam iE ra Gaede But b e ret nt date occurs on or after his sixtieth 
y efore his sixty-fifth birth 1 y-fit irthday, his service retirement 

allowance shall be computed as in (1) above b ut shall be reduced by 
five twelfths of one percent (\A2 of 1%) thereof for each month by which 
his retirement date precedes the first day of the th n oder 

at with or next following his sixty-fifth birthday meee ahaa 
(2b) quasie ade service retirement date occurs before his sixtieth 

: sf Hh oi : 7 aateice retirement allowance shall be the actuarial 
mee BR aoe ¥; jallomance payable at the age of 60 years as 

(3) Notwithstanding the foregoing provisions, an ) , any member whose credit- 
ane peace commenced prior to July 1, 1965, and uniformed police- 
pees tenen pot covered under the Social Security Act employed 
oe , Shall receive not less than the benefit provided by G.S. 

(b2) Service Retirement Allowances of Persons Retirin Las g on or after July 1, 
1967, but prior to July 1, 1969. — Upon retirement from service on or ree 
July 1, 1967, but prior to July 1, 1969, a member shall receive a service 
retirement allowance which shall consist of: 

(1) If the member’s service retirement date occurs on or after his sixty- 
fifth birthday, such allowance shall be equal to one and one-quarter 
percent (114%) of the portion of his average final compensation not in 
excess of five thousand six hundred dollars ($5,600) plus one and 
one-half percent (112%) of the portion of such compensation in excess 
of five thousand six hundred dollars ($5,600), multiplied by the 
number of years of his creditable service. 

' (2a) If the member’s service retirement date occurs before his sixty-fifth 
birthday, his service retirement allowance shall be computed as in (1) 

above, but shall be reduced by one third of one percent (% of 1%) 

thereof for each month by which his retirement date precedes the first 

Pon, the month coincident with or next following his sixty-fifth 

irthday. 
(2b) If the member’s service retirement date occurs before his sixtieth 

birthday, his service retirement allowance shall be the actuarial 

equivalent of the allowance payable at the age of 60 years as 

computed in (2a) above. 
(3) Notwithstanding the foregoing provision, any member whose credit- 

able service commenced prior to July 1, 1965, and policemen or 

firemen not covered under the Social Security Act employed thereaf- 

ter, shall receive not less than the benefits provided by G.S. 128-27(b). 

(b8) Service Retirement Allowances of Persons Retiring on or after July 1, 

1969, but prior to July 1, 1973. — Upon retirement from service on or after 

July 1, 1969, but prior to July 1, 1973, a member shall receive a service 

retirement allowance which shall consist of: 

(1) If the member’s service retirement date occurs on or after his sixty- 

fifth birthday, regardless of his years of creditable service, or on or 

after his sixty-second birthday and the completion of 30 years of 

creditable service, such allowance shall be equal to one and one- 

quarter percent (144%) of the portion of his average final compensa- 

fion not in excess of fifty-six hundred dollars ($5,600) plus one and 

one-half percent (142%) of the portion of such compensation in excess 
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of fifty-six hundred dollars ($5,600), multiplied by the number of years 
of his creditable service. ete! 

(2a) If the member’s service retirement date occurs before his sixty-fifth 

birthday and prior to his completion of 30 or more years of creditable 

service, his service retirement allowance shall be computed as in (1) 
above, but shall be reduced by one quarter of one percent (%4 of 1%) 
thereof for each month by which his retirement date precedes the first 
day of the month coincident with or next following his sixty-fifth 
birthday. lta 

(2b) If the member’s service retirement date occurs before his sixtieth 
birthday and prior to his completion of 30 or more years of creditable 
service, his service retirement allowance shall be the actuarial equiv- 
alent of the allowance payable at the age of 60 years as computed in 
(2a) above. 

(3a) If the member’s service retirement date occurs before his sixty- 
second birthday but on or after his sixtieth birthday and on or after 
completion of 30 or more years of creditable service, his service 
retirement allowance shall be computed as in (1) above, but shall be 
reduced by one quarter of one percent (% of 1%) thereof for each 
month by which his retirement date precedes the first day of the 
month coincident with or next following his sixty-second birthday. 

(3b) If the member’s service retirement date occurs before his sixtieth 
birthday but on or after completion of 30 or more years of creditable 
service, his service retirement allowance shall be the actuarial equiv- 
alent of the allowance payable at the age of 60 years as computed in 
(8a) above. 

(4) Notwithstanding the foregoing provisions, any member whose credit- 
able service commenced prior to July 1, 1965, and uniformed police- 
men or firemen not covered under the Social Security Act employed 
cane shall receive not less than the benefits provided by G.S. 
128-27(b). 

(b4) Service Retirement Allowances of Members Retiring on or after July 1, 
1973, but prior to July 1, 1976. — Upon retirement from service, in accordance 
with subsection (a) above, on or after July 1, 1973, but prior to July 1, 1976, a 
member shall receive a service retirement allowance computed as follows: 

(1) If the member’s service retirement date occurs on or after his sixty- 
fifth birthday, regardless of his years of creditable service, or after the 
completion of 30 years of creditable service, such allowance shall be 
equal to one and one-quarter percent (114%) of the portion of his 
average final compensation not in excess of fifty-six hundred dollars 
($5,600) plus one and one-half percent (142%) of the portion of such 
compensation in excess of fifty-six hundred dollars ($5,600), multi- 
plied by the number of years of his creditable service. 

(2a) Ifthe member’s service retirement date occurs on or after his sixtieth 
birthday but before his sixty-fifth birthday and prior to his completion 
of 30 or more years of creditable service, his service retirement 
allowance shall be computed as in (1) above, but shall be reduced by 
one quarter of one percent (%4 of 1%) thereof for each month by which 
his retirement date precedes the first day of the month coincident 
with or next following his sixty-fifth birthday. 

(2b) If the member’s service retirement date occurs before his sixtieth 
birthday and prior to his completion of 30 or more years of creditable 
service, his service retirement allowance shall be the actuarial equiv- 
alent of the allowance payable at the age of 60 years as computed in 
(2a) above. 

(3) Notwithstanding the foregoing provisions, any member whose credit- 
able service commenced prior to July 1, 1965, and uniformed police- 
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men or firemen not covered under the Social S i ecurity Act employed 
3 _1282Tb). shall receive not less than the benefits provided by G.S. 

ervice Retirement All om ier Oa cian tontalssd ogee of Members Retiring on or after July 1, 
, : , pon retirement from service, in accordance 

with subsection (a) above, on fter J . : , On or aiter July 1, 1976, but prior to July 1, 1978, a 
member shall receive a service retirement allowance computed as follows: - 

(1) "4 the member’s service retirement date occurs ar or after his sixty- 
fth birthday, regardless of his years of creditable service, or after the 

completion of 30 years of creditable service, such allowance shall be 
bere to one and one-half percent (142%) of his average final compen- 

3 at ai AGE eee by the number of years of his creditable service. 
a Boas anes ers service retirement date occurs on or after his sixtieth 
a me ay but before his sixty-fifth birthday and prior to his completion 
° or more years of service, his service retirement allowance shall 
PE pea ge oa ) oe ha acd be seg i by. one quarter of one 

o) thereof for each month by which his retirement 
ais encase a ae ey. a the month coincident with or next 

: Ss sixty- i ay. 
(2b) If the member’s service etirerlénis date occurs before his sixtieth 

birthday and prior to his completion of 30 or more years of creditable 
eam pean ea allowance shall be the actuarial equiv- 
alent of the allowance payable at the age of 60 years as computed in 
(2a) above. 

(3) Notwithstanding the foregoing provisions, any member whose credit- 
able service commenced prior to July 1, 1965, and uniformed police- 
men or firemen not covered under the Social Security Act employed 
aaa: shall receive not less than the benefits provided by G.S. 

(b6) Service Retirement Allowance of Members Retiring on or after July 1, 
1978, but prior to July 1, 1983. — Upon retirement from service, in accordance 
with subsection (a) above, on or after July 1, 1978, but prior to July 1, 1983, a 
a Nga a service retirement allowance computed as follows: 

the member’s service retirement date occurs on or after his sixty- 

fifth birthday or after the completion of 30 years of creditable service, 

such allowance shall be equal He an and fifty-five one-hundredths 

percent (1.55%) of his average final compensation, multiplied by the 

number of years of his creditable service. 
(2a) If the member’s service retirement date occurs after his sixtieth and 

before his sixty-fifth birthday and prior to his completion of 30 or more 

years of creditable service, his retirement allowance shall be com- 

puted as in (1) above, but shall be reduced by one quarter of one 

percent (1/4 of 1%) thereof for cane sete by oe his ik lgpacorel 

date precedes the first day of the month coincident with or next 

on sete Heke leaan teclere sh inp rehome Ms 

the member’s service retirement date occurs before his sixtie 

birthday and prior to his cores ee se a mere ait of ites 

service, his retirement allowance shall be the ac uarial equivalent o 

the allowance payable at the age of 60 years as computed in (2a) 

above. 
(3) Notwithstanding the foregoing provisions, any member whose credit- 

able service commenced prior to July 1, 1965, and uniformed police- 

men or firemen not covered under the Social Security Act employed 

thereafter, shall receive not less than the benefits provided by G:S. 

128-27(b). ef 
(b7) Service Retirement Allowances of Members Retiring on or after July 1, 

1983, but prior to July 1, 1985. — Upon retirement from service, in accordance 
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with subsection (a) above, on or after July 1, 1983, but prior to July 1, 1985, a 

member shall receive a service retirement allowance computed as follows: 

(1) If the member’s service retirement date occurs on or after his sixty- 
fifth birthday, regardless of his years of creditable service, or after the 
completion of 30 years of creditable service, such allowance shall be 
equal to one and fifty-seven one-hundredths percent (1.57%) of his 
average final compensation, multiplied by the number of years of his 
creditable service. 

(2a) If the member’s service retirement date occurs after his sixtieth and 
before his sixty-fifth birthday and prior to his completion of 30 or more 
years of creditable service, his retirement allowance shall be com- 
puted as in (1) above, but shall be reduced by one quarter of one 
percent (1/4 of 1%) thereof for each month by which his retirement 
date precedes the first day of the month coincident with or next 
following his sixty-fifth birthday. 

(2b) If the member’s service retirement date occurs before his sixtieth 
birthday and prior to his completion of 30 or more years of creditable 
service, his retirement allowance shall be the actuarial equivalent of 
the allowance payable at the age of 60 years as computed in (2a) 
above. 

(3) Notwithstanding the foregoing provisions, any member whose credit- 
able service commenced prior to July 1, 1965, and uniformed police- 
men or firemen not covered under the Social Security Act employed 
thereafter, shall receive not less than the benefits provided by G.S. 
128-27(b). 

(b8) Service Retirement Allowance of Law Enforcement Officers Retiring on 
or after January 1, 1986, but before July 1, 1988. — Upon retirement from 
service, in accordance with subsection (a) above, on or after January 1, 1986, 
but before July 1, 1988, a member who is a law enforcement officer or an 
eligible former law enforcement officer shall receive the following service 
retirement allowance: 

(1) If the member’s service retirement date occurs on or after his 55th 
birthday, and completion of five years of creditable service as a law 
enforcement officer, or after the completion of 30 years of creditable 
service, the allowance shall be equal to one and fifty-eight one 
hundredths percent (1.58%) of his average final compensation, mul- 
tiplied by the number of years of his creditable service. 

(2) If the member’s service retirement date occurs after his 50th and 
before his 55th birthday with 15 or more years of creditable service as 
a law enforcement officer and prior to his completion of 30 years of 
creditable service, his retirement allowance shall be computed as in 
(1) above, but shall be reduced by one-third of one percent (143% of 1) 
for each month by which his retirement date precedes the first day of 
the month coincident with or next following his 55th birthday. 

(b9) Service Retirement Allowance of Members Retiring on or after July 1, 
1985, but before July 1, 1988. — Upon retirement from service, in accordance 
with subsection (a) above, on or after July 1, 1985, but before July 1, 1988, a 
member shall receive the following service retirement allowance: 

(1) If the member’s service retirement date occurs on or after his 65th 
birthday, regardless of his years of creditable service, or after the 
completion of 30 years of creditable service, such allowance shall be 
equal to one and fifty-eight one hundredths percent (1.58%) of his 
average final compensation, multiplied by the number of years of his 
creditable service. 

(2) Such allowance shall also be governed by the provisions of GS. 
128-27(b7)(2a), (2b), and (8). : 4 
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(b10) Service Retirem 
O85, DUNeTeceMLuL MMA 9SGae Cr ee 
Sere oe ee ? . — Upon retirement fr ice i mee 

ction (a) above, on or after Jul om service in accordance 

member shall receive the followi uly 1, 1988, but before July 1, 1989, a 
Rin Ate bcieeh onsen Mibewovatecy ¢ retirement allowance: 

Pcie crits fierash slike rcement officer or an eligible former law 
a ted safaléaeé: ecelve a service retirement allowance com- 

a. If the member’s servi ; bigthtinyantid Caer ei Fa date occurs on or after his 55th 

law enforcement officer, or eye eats of creditable service as a 

creditable service, the allo pak pra peer wae der oe 
hundredths percent (1 60%) of pigs he equre Lorene. Ane iret eee itl tet thee eatae of his average final compensation, 

eal ineitcn chal alec years of his creditable service. 

a 8 128.21 (b8)(2). e governed by the provisions of G.S. 

member who is not a | ioc 
fe eiforosment offic f pier officer or an eligible former 

compu gr aie aa ceive a service retirement allowance 

a. If the member’s servi Bidagatpon AM aie ReuoHr ape ety occurs on or after his 65th 

after the completion of 30 years of i ditab eran aa 

his 60th birthday upon thie elses of D5 yeas of ee viene 
service, such allowan h ease Atel 

dredths percent (1.60%) of i erent te va po ae pane 

_ tiplied by the number of years of hidecredits hese sa 

b. yack ates shall also be governed by ane Tr OBIONE of G.S 
- 2a), (2b) and (3) vee 

(b11) Service Retirement All a 

1989, but before July 1, 1990. — Nae Pati Cea on it aaeaes ide EIS 
with subsection (a) above, on or after July 1, 1989 bie befor al Daas 

ne eth receive the following service retirement peering cate 

: ats ee a law enforcement officer or an eligible former law 

ated a a aa. shall receive a service retirement allowance com- 

a. If the member’s service retirement date occur i s on or after his 55th 

eee es ae ecceiaad ae yeas of ee ts service as a 

r, or afte 
creditable service, the AEE hal aReSeric oy seit aN 

sixty-three hundredths percent (1.63%) of his average final com- 

pensation, multiplied by the number of years of his creditable 

service. 
b. ioe anes shall also be governed by the provisions of G.S. 

(2) Amember who is not a law enforcement officer or an eligi eligible fe 

ae at officer shall receive a service rtinetiiae sHowantte 

puted as follows: 
a. If the member’s service retirement date occurs on or after his 65th 

birthday upon the completion of five years of creditable service or 

after the completion of 30 years of creditable service or on or after 

his 60th birthday upon the completion of 25 years of creditable 

service, the allowance shall be equal to one and sixty-three 

hundredths percent (1.63%) of his average final compensation 

multiplied by the number of years of creditable service. 

b. a ea ae ot be governed by the provisions of G.S. 

- a) an 

(b12) Service Retirement Allowance of Members Retiring on or after July 1 

1990, but before July 1, 1992. — Upon retirement from service in nenpEdante 
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with subsection (a) above, on or after July 1, 1990, but before July 1, 1992, a 

member shall receive the following service retirement allowance: 

(1) A member who is a law enforcement officer or an eligible former law 
enforcement officer shall receive a service retirement allowance com- 
puted as follows: 
a. If the member’s service retirement date occurs on or after his 55th 

birthday, and completion of five years of creditable service as a 
law enforcement officer, or after the completion of 30 years of 
creditable service, the allowance shall be equal to one and 
sixty-four hundredths percent (1.64%) of his average final com- 
pensation, multiplied by the number of years of his creditable 
service. 

b. This allowance shall also be governed by the provisions of G:S. 
128-27(b8)(2). 

(2) A member who is not a law enforcement officer or an eligible former 
law enforcement officer shall receive a service retirement allowance 
computed as follows: 
a. If the member’s service retirement date occurs on or after his 65th 

birthday upon the completion of five years of creditable service or 
after the completion of 30 years of creditable service or on or after 
his 60th birthday upon the completion of 25 years of creditable 
service, the allowance shall be equal to one and sixty-four 
hundredths percent (1.64%) of his average final compensation, 
multiplied by the number of years of creditable service. 

b. This allowance shall also be governed by the provisions of G.S. 
128-27(b7)(2a) and (3). 

(b13) Service Retirement Allowance of Members Retiring on or after July 1, 
1992, but before July 1, 1994. — Upon retirement from service in accordance 
with subsection (a) above, on or after July 1, 1992, but before July 1, 1994, a 
member shall receive the following service retirement allowance: 

(1) A member who is a law enforcement officer or an eligible former law 
enforcement officer shall receive a service retirement allowance com- 
puted as follows: 
a. If the member’s service retirement date occurs on or after his 55th 

birthday, and completion of five years of creditable service as a 
law enforcement officer, or after the completion of 30 years of 
creditable service, the allowance shall be equal to one and seventy 
hundredths percent (1.70%) of his average final compensation, 
multiplied by the number of years of his creditable service. 

b. This allowance shall also be governed by the provisions of G.S. 
128-27(b8)(2). 

(2) A member who is not a law enforcement officer or an eligible former 
law enforcement officer shall receive a service retirement allowance 
computed as follows: 
a. If the member’s service retirement date occurs on or after his 65th 

birthday upon the completion of five years of creditable service or 
after the completion of 30 years of creditable service or on or after 
his 60th birthday upon the completion of 25 years of creditable 
service, the allowance shall be equal to one and seventy hun- 
dredths percent (1.70%) of his average final compensation, mul- 
tiplied by the number of years of creditable service. 

b. This allowance shall also be governed by the provisions of G.S. 
128-27(b7)(2a), (2b), and (3). 

(b14) Service Retirement Allowance of Members Retiring on or after July 1, 
1994, but before July 1, 1995. — Upon retirement from service in accordance 
with subsection (a) or (al) above, on or after July 1, 1994, but before July 1, 
1995, a member shall receive the following service retirement allowance: 
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(1) A member who is a law enfor 
enforcement officer shall rec 
puted as follows: 
a. “ the member’s service retirement date occurs on or after his 55th 

irthday, and completion of five years of creditable service as a 
law enforcement officer, or after the completion of 30 years of 
creditable service, the allowance shall be equal to one and 
seventy-one hundredths percent (1.71%) of his average final 
compensation, multiplied by the number of years of his creditable 
service. 

b. eee pe shall also be governed by the provisions of G.S. 

(2) A member who is not a law enforcement officer or an eligible former 
law nee officer shall receive a service retirement allowance 
computed as follows: 
a. < et a ue di eidione date occurs on or after his 65th 

irthday upon the completion of five years of creditable service or 
after the completion of 30 years of creditable service or on or after 
his 60th a upon ne completion of 25 years of creditable 
service, the allowance shall be equal to one and seventy-one 
a a Sg aks (1.71%) of his average final compensation, 
multiplied by the number of years of creditable service. 

b. This allowance shall also be governed by the provisions of G.S. 
128-27(b7)(2a), (2b), and (8). 

(b15) Service Retirement Allowance of Members Retiring on or after July 1, 
1995 but before July 1, 1997. — Upon retirement from service in accordance 
with subsection (a) or (al) above, on or after July 1, 1995, but before July 1, 
1997, a member shall receive the following service retirement allowance: 

(1) A member who is a law enforcement officer or an eligible former law 
enforcement officer shall receive a service retirement allowance com- 
puted as follows: 
a. If the member’s service retirement date occurs on or after his 55th 

birthday, and completion of five years of creditable service as a 

ave aReeee aas BY after Paes coms pn oF i years 4 

creditable service, the allowance shall be equal to one an 

seventy-two hundredths percent (1.72%) of his average final 

compensation, multiplied by the number of years of his creditable 

service. ; 
b. If the member’s service retirement date occurs on or after his 50th 

birthday and before his 55th birthday with 15 or more years of 

creditable service as a law enforcement officer and prior to the 

completion of 30 years of creditable aera his retirement 

allowance shall be equal to the greater of: 

1. The service retirement allowance payable under G.S. 128- 

27(b15)(1)a. reduced by one-third of one percent (1/3 of 1%) 

thereof for each month by which his retirement date precedes 

the first day of the month coincident with or next following 

the month the member would have attained his 55th birth- 

day; or 
2. Tice erties retirement allowance as computed under G.S. 

128-27(b15)(1)a. reduced by five percent (5%) times the 

difference between 30 years and his creditable service at 

etirement. pe 

(2) A Aas who is not a law enforcement officer or an eligible former 

law enforcement officer shall receive a service retirement allowance 

computed as follows: 

cement officer or an eligible former law 
elve a service retirement allowance com- 
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a. If the member’s service retirement date occurs on or after his 65th 

birthday upon the completion of five years of creditable service or 
after the completion of 30 years of creditable service or on or after 
his 60th birthday upon the completion of 25 years of creditable 
service, the allowance shall be equal to one and seventy-two 
hundredths percent (1.72%) of his average final compensation, 
multiplied by the number of years of creditable service. 

b. If the member’s service retirement date occurs after his 60th and 
before his 65th birthday and prior to his completion of 25 years or 
more of creditable service, his retirement allowance shall be 
computed as in G.S. 128-27(b15)(2)a. but shall be reduced by 
one-quarter of one percent (1/4 of 1%) thereof for each month by 
which his retirement date precedes the first day of the month 
coincident with or next following his 65th birthday. 

c. If the member’s early service retirement date occurs on or after his 
50th birthday and before his 60th birthday and after completion 
of 20 years of creditable service but prior to the completion of 30 
years of creditable service, his early service retirement allowance 
shall be equal to the greater of: 
1. The service retirement allowance as computed under G.S. 

128-27(b15)(2)a. but reduced by the sum of five-twelfths of 
one percent (5/12 of 1%) thereof for each month by which his 
retirement date precedes the first day of the month coinci- 
dent with or next following the month the member would 
have attained his 60th birthday, plus one-quarter of one 
percent (1/4 of 1%) thereof for each month by which his 60th 
birthday precedes the first day of the month coincident with 
or next following his 65th birthday; or 

2. The service retirement allowance as computed under G.S. 
128-27(b15)(2)a. reduced by five percent (5%) times the 
difference between 30 years and his creditable service at 
retirement; or 

3. If the member’s creditable service commenced prior to July 1, 
1995, the service retirement allowance equal to the actuarial 
equivalent of the allowance payable at the age of 60 years as 
computed in G.S. 128-27(b15)(2)b. 

d. Notwithstanding the foregoing provisions, any member whose 
creditable service commenced prior to July 1, 1965, shall not 
receive less than the benefit provided by G.S. 128-27(b). 

(b16) Service Retirement Allowance of Member Retiring on or after July 1, 
1997, but before July 1, 1998. — Upon retirement from service in accordance 
with subsection (a) or (al) above, on or after July 1, 1997, but before July 1, 
1998, a member shall receive the following service retirement allowance: 

(1) Amember who is a law enforcement officer or an eligible former law 
enforcement officer shall receive a service retirement allowance com- 
puted as follows: 
a. Ifthe member’s service retirement date occurs on or after his 55th 

birthday, and completion of five years of creditable service as a 
law enforcement officer, or after the completion of 30 years of 
creditable service, the allowance shall be equal to one and 
seventy-six hundredths percent (1.76%) of his average final 
compensation, multiplied by the number of years of his creditable 
service. 

b. Ifthe member’s service retirement date occurs on or after his 50th 
birthday and before his 55th birthday with 15 or more years of 
creditable service as a law enforcement officer and prior to the 
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HS aie of 30 years of creditable service, his retirement 
allowance shall be equal to the greater of: 
1. The service retirement allowance payable under G.S. 128- 

27(b16)(1)a., reduced by one-third of one percent (14 of 1%) 
thereof for each month by which his retirement date precedes 
the first day of the month the coincident with or next 
Biatra Nea month the member would have attained his 

irthday; or 
2. The service retirement allowance as computed under G.S. eco Ai is creditable service a 

retirement. ‘ 
(2) Amember who is not a law enforcement office or an eligible former law 

Eaueoment officer shall receive a service retirement allowance com- 
puted as follows: 
a. If the member’s service retirement date occurs on or after his 65th 

birthday upon the completion of five years of creditable service or 
after the completion of 30 years of creditable service or on or after 
his 60th Sepa upon ae Eee of 25 years of creditable 
service, the allowance shall be equal to one and seventy-six 
hundredths percent (1.76%) of aaa final compensation, Halk 

aie eee by ie number of years of creditable service. 
the member’s service retirement date occurs after his 60th 

_. birthday and before his 65th birthday and prior to his completion 
of 25 years or more of creditable service, his retirement allowance 
shall be computed as in G.S. 128-27(b16)(2)a. but shall be reduced 
by one-quarter of one percent (1% of 1%) thereof for aa ene 1 
which his retirement date precedes the first day of the mont 
coincident with or next following his 65th birthday. 

c. If the member’s early service retirement date occurs on or after his 
50th birthday and before his 60th birthday and after completion 
of 20 years of creditable service but prior to the completion of 30 
years of creditable service, his early service retirement allowance 
shall be equal to the greater of: 
1. The service retirement allowance as computed under G.S. 

128-27(b16)(2)a. but reduced by the sum of five-twelfths of 
one percent (5/12 of 1%) thereof for each month by which his 

retirement date precedes the first day of the month coinci- 

dent with or next following the month the member would 

have attained his 60th birthday, plus one-quarter of one 

percent (% of 1%) thereof for each month by with his 60th 

_ birthday precedes the first day of the month coincident with 

or next following his 65th birthday; or 

2. The service retirement allowance as computed under G.S. 

128-27(b16)(2)a. reduced by five percent (5%) times the 

difference between 30 years and his creditable service at 

retirement; or 

3 If the member’s creditable service commenced prior to July 1, 

1995, the service retirement allowance equal to the actuarial 

equivalent of the allowance payable at the age of 60 years as 

computed in G.S. 128-27(b16)(2)b. 
d. Notwithstanding the foregoing provisions, any member whose 

creditable service commenced prior to July 1, 1965, shall not 

receive less than the benefit provided by GS: 128-27(b). 

(b17) Service Retirement Allowance of Member Retiring on or After July 1, 

1998, but before July 1, 2000. — Upon retirement from service in accordance 
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with subsection (a) or (al) above, on or after July 1, 1998, but before July 1, 

2000, a member shall receive the following service retirement allowance: 

(1) A member who is a law enforcement officer or an eligible former law 

enforcement officer shall receive a service retirement allowance com- 

puted as follows: 
a. If the member’s service retirement date occurs on or after his 55th 

birthday and completion of five years of creditable service as a 
law enforcement officer, or after the completion of 30 years of 
creditable service, the allowance shall be equal to one and 
seventy-seven hundredths percent (1.77%) of his average final 
compensation, multiplied by the number of years of his creditable 
service. 

b. If the member’s service retirement date occurs on or after his 50th 
birthday and before his 55th birthday with 15 or more years of 
creditable service as a law enforcement officer and prior to the 
completion of 30 years of creditable service, his retirement 
allowance shall be equal to the greater of: 
1. The service retirement allowance payable under G.S. 128- 

27(b17)(1)a. reduced by one-third of one percent (1% of 1%) 
thereof for each month by which his retirement date precedes 
the first day of the month coincident with or next following 
the month the member would have attained his 55th birth- 
day; or 

2. The service retirement allowance as computed under G.S. 
128-27(b17)(1)a. reduced by five percent (5%) times the 
difference between 30 years and his creditable service at 
retirement. 

(2) A member who is not a law enforcement officer or an eligible former 
law enforcement officer shall receive a service retirement allowance 
computed as follows: 
a. If the member’s service retirement date occurs on or after his 65th 

birthday upon the completion of five years of creditable service or 
after the completion of 30 years of creditable service or on or after 
his 60th birthday upon the completion of 25 years of creditable 
service, the allowance shall be equal to one and seventy-seven 
hundredths percent (1.77%) of average final compensation, mul- 
tiplied by the number of years of creditable service. 

b. If the member’s service retirement date occurs after his 60th 
birthday and before his 65th birthday and prior to his completion 
of 25 years or more of creditable service, his retirement allowance 
shall be computed as in G.S. 128-27(b17)(2)a. but shall be reduced 
by one-quarter of one percent (% of 1%) thereof for each month by 
which his retirement date precedes the first day of the month 
coincident with or next following his 65th birthday. 

c. If the member’s early service retirement date occurs on or after his 
50th birthday and before his 60th birthday and after completion 
of 20 years of creditable service but prior to the completion of 30 
years of creditable service, his early service retirement allowance 
shall be equal to the greater of: 
1. The service retirement allowance as computed under G.S. 

128-27(b17)(2)a. but reduced by the sum of five-twelfths of 
one percent (5/12 of 1%) thereof for each month by which his 
retirement date precedes the first day of the month coinci- 
dent with or next following the month the member would 
have attained his 60th birthday, plus one-quarter of one 
percent (1% of 1%) thereof for each month by which his 60th 
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birthday precedes the first day of the month coincident with 
p ae next following his 65th birthday; or 

; : Se ioe allowance as computed under G.S. 
pir ocean ss reduced by five percent (5%) times the 

: etween 30 years and his creditable service at 
retirement; or 

3. If the member’s creditable service commenced prior to July 1, 
1995, the service retirement allowance equal to the actuarial 
equivalent of the allowance payable at the age of 60 years as 
computed in G.S. 128-27(b17)(2)b. 

d. Notwithstanding the foregoing provisions, any member whose 
creditable service commenced prior to July 1, 1965, shall not 
receive less than the benefit provided by G.S. 128-27(b). 

(b18) Service Retirement Allowance of Member Retiring on or After July 1, 
2000. Upon retirement from service in accordance with subsection (a) or (a1) 
above, on or after July 1, 2000, a member shall receive the following service 
retirement allowance: 

(1) A member who is a law enforcement officer or an eligible former law 
epee officer shall receive a service retirement allowance com- 
puted as follows: 
a. If the member’s service retirement date occurs on or after his 55th 

birthday and completion of five years of creditable service as a 
law enforcement officer, or after the completion of 30 years of 
creditable service, the allowance shall be equal to one and 
seventy-eight hundredths percent (1.78%) of his average final 
compensation, multiplied by the number of years of his creditable 
service. 

b. If the member’s service retirement date occurs on or after his 50th 
birthday and before his 55th birthday with 15 or more years of 
creditable service as a law enforcement officer and prior to the 
completion of 30 years of creditable service, his retirement 
allowance shall be equal to the greater of: 
1. The service retirement allowance payable under G.S. 128- 

27(b18)(1)a. reduced by one-third of one percent (1/3 of 1%) 
thereof for each month by which his retirement date precedes 
the first day of the month coincident with or next following 
the month the member would have attained his 55th birth- 

day; 
2. hee co retirement allowance as computed under G:S. 

128-27(b18)(1)a. reduced by five percent (5%) times the 

difference between 30 years and his creditable service at 

_ retirement. 
(2) A member who is not a law enforcement officer or an eligible former 

law enforcement officer shall receive a service retirement allowance 

computed as follows: 
a. if the member’s service retirement date occurs on or after his 65th 

birthday upon the completion of five years of creditable service or 

after the completion of 30 years of creditable service or on or after 

his 60th birthday upon the completion of 25 years of creditable 

service, the allowance shall be equal to one and seventy-eight 

hundredths percent (1.78%) of average finai compensation, mul- 

tiplied by the number of years of creditable service. 

b. If the member’s service retirement date occurs after his 60th 

birthday and before his 65th birthday and prior to his completion 

of 25 years or more of creditable service, his retirement allowance 

shall be computed as in G.S. 128-27(b18)(2)a. but shall be reduced 
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by one-quarter of one percent (1/4 of 1%) thereof for each month 
by which his retirement date precedes the first day of the month 
coincident with or next following his 65th birthday. 

c. If the member’s early service retirement date occurs on or after his 

50th birthday and before his 60th birthday and after completion 
of 20 years of creditable service but prior to the completion of 30 
years of creditable service, his early service retirement allowance 
shall be equal to the greater of: 
1. The service retirement allowance as computed under G.S. 

128-27(b18)(2)a. but reduced by the sum of five-twelfths of 
one percent (5/12 of 1%) thereof for each month by which his 
retirement date precedes the first day of the month coinci- 
dent with or next following the month the member would 
have attained his 60th birthday, plus one-quarter of one 
percent (1/4 of 1%) thereof for each month by which his 60th 
birthday precedes the first day of the month coincident with 
or next following his 65th birthday; or 

2. The service retirement allowance as computed under G.S. 
128-27(b18)(2)a. reduced by five percent (5%) times the 
difference between 30 years and his creditable service at 
retirement; or 

3. If the member’s creditable service commenced prior to July 1, 
1995, the service retirement allowance equal to the actuarial 
equivalent of the allowance payable at the age of 60 years as 
computed in G.S. 128-27(b18)(2)b. 

d. Notwithstanding the foregoing provisions, any member whose 
creditable service commenced prior to July 1, 1965, shall not 
receive less than the benefit provided by G.S. 128-277(b). 

(c) Disability Retirement Benefits. — Upon the application of a member or 
of his employer, any member who has had five or more years of creditable 
service may be retired by the Board of Trustees, on the first day of any calendar 
month, not less than one day nor more than 90 days next following the date of 
filing such application, on a disability retirement allowance: Provided, that the 
medical board, after a medical examination of such member, shall certify that 
such member is mentally or physically incapacitated for the further perfor- 
mance of duty, that such incapacity was incurred at the time of active 
employment and has been continuous thereafter, that such incapacity is likely 
to be permanent, and that such member should be retired; Provided further 
the medical board shall determine if the member is able to engage in gainful 
employment and, if so, the member may still be retired and the disability 
retirement allowance as a result thereof shall be reduced as in subsection (e) 
below. Provided further, that the Medical Board shall not certify any member 
as disabled who: 

(1) Applies for disability retirement based upon a mental or physical 
incapacity which existed when the member first established member- 
ship in the system; or 

(2) Is in receipt of any payments on account of the same disability which 
existed when the member first established membership in the system. 

The Board of Trustees shall require each employee upon enrolling in the 
retirement system to provide information on the membership application 
concerning any mental or physical incapacities existing at the time the 
member enrolls. 

Notwithstanding the requirement of five or more years of creditable service 
to the contrary, a member who is a law enforcement officer or a fireman as 
defined in G.S. 58-86-25 or rescue squad worker as defined in G.S. 58-86-30 
and who has had one year or more of creditable service and becomes 
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incapacitated for duty as the natural and 
occurring while in the actual meter eoueae <¥ oe adi meal anesee si othet 
requirements for disability retirement benefits, may be retired by the Board of 
Trustees on a disability retirement allowance 

Notwithstanding the foregoing to the contrary, any beneficiary who com- 
menced retirement with an early or service retirement benefit has the right, 
within three years of his retirement, to convert to an allowance with disability 
retirement benefits without modification of any election of optional allowance 
previously made; provided, the beneficiary would have met all applicable 
requirements for disability retirement benefits while still in service as a 
member. The allowance on account of disability retirement benefits to the 
aestac be shall be retroactive to the effective date of early or service 
retirement. 

Notwithstanding the foregoing, effective April 1, 1991, the surviving desig- 
nated beneficiary of a deceased member who met all other requirements for 
disability retirement benefits, except whose death occurred before the first day 
of the calendar month in which the member’s disability retirement allowance 
was to be due and payable, may elect to receive the reduced retirement 
allowance provided by a one hundred percent (100%) joint and survivor 
payment option in lieu of a return of accumulated contributions, provided the 
following conditions apply: 

(1) The member had designated as the principal beneficiary, to receive a 
ea of accumulated contributions at the time of his death, one and 
only one person, and 

(2) The member had not instructed the Board of Trustees in writing that 
he did not wish the provision of this subsection to apply. 

(d) Allowance on Disability Retirement of Persons Retiring prior to July 1, 
1965. — Upon retirement for disability, in accordance with subsection (c) 
above, prior to July 1, 1965, a member shall receive a service retirement 
Mierands if he has attained the age of 60 years, otherwise he shall receive a 
disability retirement allowance which shall consist of: 

(1) An annuity which shall be the actuarial equivalent of his accumulated 
contributions at the time of the retirement; 

(2) A pension equal to seventy-five percent (75%) of the pension that 

would have been payable upon service retirement at the age of 65 

years had the member continued in service to the age of 65 years 

without further change in compensation. 

Supplemental disability benefits heretofore provided are hereby made a 

permanent part of disability benefits after age 65, and shall not be discontin- 

ued at age 65. 
(d1) Ailes ente on Disability Retirement of Persons Retiring on or after July 

1, 1965, but prior to July 1, 1969. — Upon retirement for disability, in 

accordance with subsection (c) above, on or pe uly 1, Re ie but ngage us J july 

1 a member shall receive a service retirement allowance 11 he has 

msned the age of 60 years, otherwise he shall receive a disability retirement 

allowance which shall be eee as Lea eke ea P EARS 

lowance shall be equal to the service reti \ 

ie ariwoeculd have been payable Hie iy pe ap tet sete Heat 

hange in compensation, to the age o years, minus the 

Seuieaal agawalant of he contributions he would have made during 

h continued service. , 

(2) Notwithstanding the foregoing provisions, any member whose credit- 

able service commenced prior to July 1, 1965, and uniformed police- 

men or firemen not covered under the Social Security Act employed 

thereafter, shall receive not less than the benefit provided by G.S. 

128-27(d). 
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(d2) Allowance on Disability Retirement of Persons Retiring on or after July 
1, 1969, but prior to July 1, 1971. — Upon retirement for disability, in 
accordance with subsection (c) above, on or after July 1, 1969, but prior to July 
1, 1971, a member shall receive a service retirement allowance if he has 
attained the age of 60 years, otherwise he shall receive a disability retirement 
allowance which shall be computed as follows: 

(1) Such allowance shall be equal to the service retirement allowance 
which would have been payable had he continued in service without 
further change in compensation to the age of 65 years, minus the 
actuarial equivalent of the contributions he would have made during 
such continued service. 

(2) Notwithstanding the foregoing provisions, any member whose credit- 
able service commenced prior to July 1, 1965, and uniformed police- 
men or firemen not covered under the Social Security Act employed 
thereafter, shall receive not less than the benefit provided by G.S. 
128-27(d). 

(d3) Allowance on Disability Retirement of Persons Retiring on or after July 
1, 1971, but prior to July 1, 1982. — Upon retirement for disability, in 
accordance with subsection (c) of this section on or after July 1, 1971, but prior 
to July 1, 1982, a member shall receive a service retirement allowance if he has 
attained the age of 65 years; otherwise he shall receive a disability retirement 
allowance which shall be computed as follows: 

(1) Such allowance shall be equal to a service retirement allowance 
calculated on the basis of the member’s average final compensation 
prior to his disability retirement and the creditable service he would 
have had at the age of 65 years if he had continued in service. 

(2) Notwithstanding the foregoing provisions, 
a. Any member whose creditable service commenced prior to July 1, 

1971, shall receive not less than the benefit provided by G.S. 
128-27(d2); 

b. The amount of disability allowance payable from the reserve funds 
of the Retirement System to any member retiring on or after July 
1, 1974, who is eligible for and in receipt of a disability benefit 
under the Social Security Act shall be seventy percent (70%) of 
the amount calculated under a above, and the balance shall be 
provided by the employer from time to time during each year in 
such amounts as may be required to cover such payments as 
current disbursements; and 

c. The amount of disability allowance payable to any member retiring 
on or after July 1, 1974, who is not eligible for and in receipt of a 
disability benefit under the Social Security Act shall not be 
payable from the reserve funds of the Retirement System but 
shall be provided by the employer from time to time during each 
year in such amounts as may be required to cover such payments 
as current disbursements. 

(d4) Allowance on Disability Retirement of Persons Retiring on or after July 
1, 1982. — Upon retirement for disability, in accordance with subsection (c) of 
this section on or after July 1, 1982, a member shall receive a service 
retirement allowance if he has qualified for an unreduced service retirement 
allowance; otherwise the allowance shall be equal to a service retirement 
allowance calculated on the member’s average final compensation prior to his 
disability retirement and the creditable service he would have had had he 
continued in service until the earliest date on which he would have qualified 
for an unreduced service retirement allowance. 

(e) Reexamination of Beneficiaries Retired on Account of Disability. — Once 
each year during the first five years following retirement of a member on a 
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disability allowance : , and once i 
of Trustees may, and upon hi every three-year period thereafter, the Board 

beneficiary who h 1s application shall ’ disabili 
iciary who has not yet attained th , require any disability 

examination, such examination to b e age of 60 years to undergo a medical 
beneficiary or other place ee e made at the place of residence of said 

cians designated by the Board of Mena upon bysthesphysigianse ap ayal 
who has not yet attained the age of 60 ees: Bhould.anya diss bi isa bene Any 
medical examination in any such year oneal refuse to submit to at least one 

by the Board of Trustees, his all Ss eePhysicinnersp basifans dosienalen 

withdrawal of such r , owance may be discontinued il hi 
y efusal, and should h nae 

ibhiskiasand tovhic SeneEe iin is refusal continue for one year, all his 

(1) The Board of Trustees shall Peep sen by the Board 
of Trustees. 

"cond eae le etermine whether a disability be fici 
gaged in or is able to enga Medea race 

fee a oalitiar gage ina gainful occupation paying mor 
ence, as hereinafter ind ae : 

retirement allowance and the In dence eee Or Cee 
Ree ea titanate: li concec esvons compensation earned as an 
a oi crec nme : ive months in the final 48 months of 

excluding any Late ete arepiey et ae in be atop Sotelo PST 
disability, beneficiarysis earnin ived on account of termination. If the 

irae cou hen nortianvotaki g or is able to earn more than the 
ty hic ner of his disability retirement allowance not 

eee cn ereiithictheae utions shall be reduced to an amount which 
| the portion of the disability retirem 

provided by his contribut y Spite. OW Ane 
Pe gheampuntot a nen and the amount earnable by him shall 

F aereaceehall.te sams spatter prior to retirement. This 
sed on January 1 each year by th i 

Consumer Price Index to the Ind ean aa aeons 

nearest tenth of a percent (iho of 1%), Should ieee eg e oe 

the disability beneficiar siearmingienpacil yack 
y later change, the portion of his disabili 

en ere, ries ome eae ae mee a e reductions on account of a disability 

: n the aforesaid diff 
to convert his disability retirement STSHsceHn a RAMG allowance to a service reti 

gaavence cevauated on the basis of his average final See CES 

a sere i able garmee at the time of disability retirement and his age 

et ei ume of conversion to service retirement. This election is 

The provisions of this subdivision sh : all not apply to beneficiari 

the Law Enforcement Officers’ Retirement System Neca acne vin: 

eee System who commenced retirement on and before J uly L 

(2) smould pidigaluity beneficiary under the age of 62 years be restored to 

ice at a compensation not | 

compensation, his en allowance ise ee  a a 

become a member of the Retirement System and he shall contribute 

kacyeaiter at the contribution rate which is applicable during his 

pe sequent membership service. Any prior service certificate on the 

asis of which his service was computed at the time of his retirement 

shall be restored to full force and effect, and in addition, upon his 

subsequent retirement he shall be credited with all his service as a 

member, but should he be restored to active service on or after the 

ssueinmment af fine nee of pp Olirears his pension upon subsequent 

retirement shall not excee the sum of the pension which h 

receiving immediately prior to his last restoration 
after June 30 195 L. 

and the pension that he would have received on account of his service 

since such last restoration had he entered service at that time as a 

new entrant. 
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(3) Notwithstanding the foregoing, a member retired on a disability 

retirement allowance who is restored to service and subsequently 
retires on or after July 1, 1971, shall be entitled to an allowance not 
less than the allowance prescribed in a below reduced by the amount 
in b below. 
a. The allowance to which he would have been entitled if he were 

retiring for the first time, calculated on the basis of his total 
creditable service represented by the sum of his creditable service 
at the time of his first retirement and his creditable service after 
he was restored to service. 

b. The actuarial equivalent of the retirement benefits he previously 
received. 

(3a) Notwithstanding the foregoing, should a beneficiary who retired on a 
disability retirement allowance be restored to service as an employee, 
then the retirement allowance shall cease as of the first day of the 
month following the month in which the beneficiary is restored to 
service and the beneficiary shall become a member of the Retirement 
System and shall contribute thereafter as allowed by law at the 
uniform contribution payable by all members. Upon the subsequent 
retirement of the beneficiary, he shall be entitled to an allowance to 
which he would have been entitled if he were retiring for the first 
time, calculated on the basis of his total creditable service represented 
by the sum of his creditable service at the time of his first retirement 
and his creditable service after he was restored to service. Provided, 
however, any election of an optional allowance cannot be changed 
unless the member subsequently completes three years of member- 
ship service after being restored to service. 

(4) As a condition to the receipt of the disability retirement allowance 
provided for in G.S. 128-27(d), (d1), (d2) and (d3) each member retired 
on a disability retirement allowance shall, on or before April 15 of each 
calendar year, provide the Board of Trustees with a statement of his 
or her income received as compensation for services, including fees, 
commissions or similar items, and income received from business, for 
the previous calendar year. Such statement shall be filed on a form as 
required by the Board of Trustees. 

The Director of the State Retirement Systems shall contact any 
State or federal agency which can provide information to substantiate 
the statement required to be submitted by this subdivision and may 
enter into agreements for the exchange of information. 

(5) Notwithstanding any other provisions of this Article to the contrary, a 
beneficiary who was a beneficiary retired on a disability retirement 
with the Law Enforcement Officers’ Retirement System at the time of 
the transfer of law enforcement officers employed by a participating 
employer and beneficiaries last employed by a participating employer 
to this Retirement System and who also was a contributing member of 
this Retirement System at that time, shall continue to be paid his 
retirement allowance without restriction and may continue as a 
member of this Retirement System with all the rights and privileges 
appendant to membership. Any beneficiary who retired on a disability 
retirement allowance as an employee of any participating employer 
under the Law Enforcement Officers’ Retirement System and becomes 
employed as an employee other than as a law enforcement officer by 
an employer participating in the Retirement System after the afore- 
mentioned transfer shall continue to be paid his retirement allowance 
without restriction and may continue as a member of this Retirement 
System with all the rights and privileges appendant to membership 
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until J anuary 1, 1989, at which time his retirement allowance shall 
cease and his subsequent retirement shall be determined in accor- 
dance with the preceding subdivision (3a) of this section. Any benefi- 
ciary as hereinbefore described who becomes employed as a law 
anita Som officer by an employer participating in the Retirement 
ystem shall cease to be a beneficiary and shall immediately com- 

mence membership and his subsequent retirement shall be deter- 
mined in accordance with subdivision (3a) of this section. 

(6) Notwithstanding any other provision to the contrary, a beneficiary in 
receipt of a disability retirement allowance until the earliest date on 
which he would have qualified for an unreduced service retirement 
allowance shall thereafter (i) not be subject to further reexaminations 
as to disability, (ii) not be subject to any reduction in allowance on 
account of being engaged in a gainful occupation other than with an 
employer participating in the Retirement System, and (iii) be consid- 
ered | a beneficiary in receipt of a service retirement allowance. 
Provided, however, a beneficiary in receipt of a disability retirement 
allowance whose allowance is reduced on account of reexamination as 
to disability or to ability to engage in a gainful occupation prior to the 
date on which he would have qualified for an unreduced service 
retirement allowance shall have only the right to elect to convert to an 
ee service retirement allowance as permitted under subdivision 

above. 
(f) Return of Accumulated Contributions. — Should a member cease to be an 

employee except by death or retirement under the provisions of this Chapter, 

he shall upon submission of an application be paid, not earlier than 60 days 

from the date of termination of service, his contributions and, if he has 

attained at least five years of membership service or if termination of his 

membership service is involuntary as certified by the employer, the accumu- 

lated regular interest thereon, provided that he has not in the meantime 

returned to service. Upon payment of such sum his membership in the System 

shall cease and, if he thereafter again becomes a member, no credit shall be 

allowed for any service previously rendered except as provided in G.S. 128-26; 

and such payment shall be in full and complete discharge of any rights in or to 

any benefits otherwise payable hereunder. Upon receipt of proof satisfactory 
to 

the Board of Trustees of the death, prior to retirement, of a member or former 

member there shall be paid to such person or persons as he shall have 

nominated by written designation duly acknowledged and filed with the Board 

of Trustees, if such person or persons are living at the time of the member’s 

death, otherwise to the member’s legal representatives, the amount of his 

accumulated contributions at the time of his death, unless the beneficiary 

elects to receive the alternate benefit under the provisions of (m) below. An 

extension service employee who made contributions to the Local Governmental 

Employees’ Retirement System and the Teachers’ and State Employees 

Retirement System as a result of dual employment may not be paid his 

accumulated contributions unless he is eligible to be paid his accumulated 

contributions in both systems for the same period of service. 

Pursuant to the provisions of G.S. 135-56.2, a member who is also a member 

of the Consolidated Judicial Retirement System may irrevocably elect to 

transfer any accumulated contributions to the Consolidated Judicial Retire- 

ment System or to the Supplemental Retirement Income Plan and forfeit any 

rights in or to any benefits otherwise payable hereunder. 

(f1) Notwithstanding the foregoing provisions, upon OF after retirement any 

member who was a uniformed fireman and any surviving beneficiary of a 

member who was a uniformed fireman, shall upon submission of an applica- 

tion, be paid the sum of accumulated contributions, with regular interest 
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thereon, made under those provisions of G.S. 128-30(b)(1) that applied from 
July 1, 1965, through June 30, 1971, to the extent of the contributions required 
of the member that were in excess of the contributions required of other 
members of the Local Governmental Employees’ Retirement System covered 
under the Social Security Act as was from time to time in effect; provided that, 
the return of contributions shall be payable only if the contributions did not 
increase the retirement allowance of the member or surviving beneficiary 
under the provisions of this Chapter. 

(f2) Expired. sif 
(g) Election of Optional Allowance. — With the provision that until the first 

payment on account of any benefit becomes normally due, or his first retire- 
ment check has been cashed, any member may elect to receive his benefits in 
a retirement allowance payable throughout life, or he may elect to receive the 
actuarial equivalent of such retirement allowance in a reduced allowance 
payable throughout life under the provisions of one of the Options set forth 
below. The election of Option two or Option three or nomination of the person 
thereunder shall be revoked if such person nominated dies prior to the date the 
first payment becomes normally due or the first retirement check has been 
cashed. Such election may be revoked by the member prior to the date the first 
payment becomes normally due or his first retirement check has been cashed. 
Provided, however, in the event a member has elected Option 2 or Option 3 and 
nominated his or her spouse to receive a retirement allowance upon the 
member’s death, and the spouse predeceases the member after the first 
payment becomes normally due or the first retirement check has been cashed, 
if the member remarries he or she may nominate a new spouse to receive the 
retirement allowance under the previously elected option, within 90 days of the 
remarriage. The new nomination shall be effective on the first day of the month 
in which it is made and shall provide for a retirement allowance computed to 
be the actuarial equivalent of the retirement allowance in effect immediately 
prior to the effective date of the new nomination. Any member having elected 
Options two, three, or six and nominated his or her spouse to receive a 
retirement allowance upon the member’s death may, after divorce from his or 
her spouse, revoke the nomination and elect a new option, effective on the first 
day of the month in which the new option is elected, providing for a retirement 
allowance computed to be the actuarial equivalent of the retirement allowance 
in effect immediately prior to the effective date of the new option. 

Option one. (a) In the Case of a Member Who Retires prior to July 1, 1965. 
— If he dies before he has received in annuity payments the present 
value of his annuity as it was at the time of his retirement, the 
balance shall be paid to such person as he shall nominate by written 
designation duly acknowledged and filed with the Board of Trustees 
or, if none, to his legal representative. 

(b) In the Case of a Member Who Retires on or after July 1, 1965, but prior 
to July 1, 1993. — If he dies within 10 years from his retirement date, 
an amount equal to his accumulated contributions at retirement, less 
one one-hundred-twentieth thereof for each month for which he has 
received a retirement allowance payment, shall be paid to such person 
as he shall nominate by written designation duly acknowledged and 
filed with the Board of Trustees or, if none, to his legal representative; 
or 

Option two. Upon his death his reduced retirement allowance shall be 
continued throughout the life of and paid to such person as he shall nominate 
by written designation duly acknowledged and filed with the Board of Trustees 
at the time of his retirement, provided that if the person selected is other than 
his spouse the reduced retirement allowance payable to the member shall not 
be less than one half of the retirement allowance without optional modification 
which would otherwise be payable to him; or 

570 



§128-27 OFFICES AND PUBLIC OFFICERS §128-27 

Option three. Upon his death, on i 
shall be continued throughout the ers caer Sa aenpartel cea shall 
Par ees by written designation duly acknowledged and filed with the Board 
0) stees at the time of his retirement; or 

Option four. Adjustment of Retirement Allowance for Social Security Bene- 
fits. — Until the first payment on account of any benefit becomes noetnlly due 
any member may elect to convert his benefit otherwise payable on his account 
ee ators Cites meee - ene a allowance of equivalent actuarial value of 

Act, he will raneins SO Ee Eanes Sophhatt ey cthedath Saltire 
year before and after the Sarlisst age node 8 a eiece ashlee 
application therefor, to receive a social security benefit. 

Option five. For Members Retiring prior to July 1, 1993. — The member may 
elect to receive a reduced retirement allowance under the conditions of Option 
two or Option three, as provided for above, with the modification that if both 

he and the person nominated die within 10 years from his retirement date, an 

amount equal to his accumulated contributions at retirement, less Yasoth 

thereof for each month for which a retirement allowance has been paid, shall 
be paid to his legal representatives or to such person as he shall nominate by 

written designation duly acknowledged and filed with the Board of Trustees. 

Option six. A member may elect either Option two or Option three with the 

added provision that in the event the designated beneficiary predeceases the 

member, the retirement allowance payable to the member after the designated 

beneficiary's death shall be equal to the retirement allowance which would 

have been payable had the member not elected the option. 

(g1) In the event of the death of a retired member while in receipt of a 

retirement allowance under the provisions of this Article, there shall be paid to 

such person or persons as the retiree shall have nominated by written 

designation duly acknowledged and filed with the Board of Trustees, if such 

person or persons are living at the time of the retiree’s death, otherwise to the 

retiree’s legal representatives, a death benefit equal to the excess, if any, of the 

accumulated contributions of the retiree at the date of retirement over the total 

of the retirement allowances paid prior to the death of the retiree. 

In the event that a retirement allowance becomes payable to the designated 

survivor of a retired member under the provisions above and such retirement 

allowance to the survivor shall terminate upon the death of the survivor before 

the total of the retirement allowances paid to the retiree and the designated 

survivor combined equals the amount of the accumulated contributions of the 

retiree at the date of retirement, the excess, if any, of such accumulated 

contributions over the total of the retirement allowances paid to the retiree and 

the survivor combined shall be paid in a lump sum to such person or persons 

as the retiree shall have nominated by written designation duly acknowledged 

and filed with the Board of Trustees, if such person or persons are living at the 

time such payment falls due, otherwise to the retiree’s legal representative. 

(h) Until June 30, 1951, all benefits payable to or on account of any 

beneficiary retired before such date shall be computed on the basis of the 

provisions of Chapter 128 as they existed at the date of establishment of the 

Retirement System. On and after July 1, 1951, all such benefits shall be 

adjusted to take into account, under such rules as the Board of Trustees may 

adopt, the provisions of Chapter 128 and all amendments thereto in effect on 

July 1, 1951, and no further contributions 
on account of such adjustments shall 

be required of such beneficiaries. The Board of Trustees may authorize such 

transfers of reserves between the funds of the Retirement System as may be 

unt of such adjustments. 

a Nofbiye shall be phate against the State or the Retirement 

System by any retired member or beneficiary respecting any deficiency in the 
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payment of benefits more than three years after such deficient payment was 
made, and no action shall be commenced by the State or the Retirement 
System against any retired member or former member or beneficiary respect- 
ing any overpayment of benefits or contributions more than three years after 
such overpayment was made. 

(j) Increase in Benefits to Those Persons Who Were in Receipt of Benefits 
prior to July 1, 1967. — From and after July 1, 1967, the monthly benefits, to 
or on account of persons who commenced receiving benefits from the System 
prior to July 1, 1967, shall be increased by a percentage thereof. Such 
percentage shall be determined in accordance with the following schedule: 

Period in Which Benefits Commenced Percentage 
January 1,.1966, to,dune SO) OG lcs hice: 2: tarps uc pee een ame se. 5% 
Year 1 96Dy on cps exes leads canshe ssachsse ca cPeaLaciceens (1G toe AL eo oe eee nee, 6% 

Year 1964. -ccccvsusdet tks icc caigae date eyt ei DR aes ss Pe ties, Paves euas 1% 

Vearvl 9GSine: tic liuulins Seeotoh eittcttamen eekaus deeds AD REE tC M OFC SACU Oye OP 8% 
Year 1962) -Se2veewdct bert Bis cane RAE rel Se ea te Oey a 9% 
Year 1962 eos cdiecateeiccd ih Sheliitien ieee eee, aie, dae 10% 

Year: 1960: iiss vacl.at nebo. na a eee, feel pr 11% 

Yéar:1959)) O00 AA. Pa, RG, RO re ee iotanes 12% 

Year’ 1958? © 2. (MNT. SOS, AO SE Se? Se Se ee ae 13% 
Year 195 Tr ok Le, PA ES PAE EEE SaaS AS Se AY 14% 

(2521 sla 19) 0 eee hain ine ehe aber ory Bplona yet Morar pp ems nh ns td Meg by GOs 15% 

Year Lona otal seca ln conse eee, CHER LE TELCO. EOD, RE ee 16% 

Year 1954.6 oe . 2a dae eiedec PR ahaa ae ree OREM SCL 17% 

Year, 19535 "s.,.c. ssetdscectecdecs dia bia sh eet ee eee ol ee ae Ukne Meee Coola | 18% 
NCAT GOZO. Ak cys Hemet eas eae ca cdl as ca rem nimi, ee a 19% 

Year 195 1a se at. an: Bano. colt. dtc. teal fe dere become: sriseh. 20% 
Year 1950.9 235,...dtual..ouciherani ie. ames Soleo. acorn 21% 
Year: 19497: wicks. u. eps awed sees seieineranneste 22% 
Year®1948''6 oe ES A 0S Se Beret BA 20 SEE EE eOO ds 23% 

Year 1947088 A A aT TEES AES GS BSED GUS NCEA STE Es 24% 
YEA AGG Oe ccsescsteecocato tthe eit Fer TT ae nee ae 25% 

The minimum increase pursuant to this subsection (j) shall be five dollars 
($5.00) per month; provided that, if an optional benefit has been elected, said 
minimum shall be reduced actuarially as determined by the Board and shall be 
applicable to a retired member, if surviving, otherwise to his designated 
beneficiary under the option elected. 

(k) Post-Retirement Increases in Allowances. — As of December 31, 1969, 
the ratio of the Consumer Price Index to such index one year earlier shall be 
determined. If such ratio indicates an increase that equals or exceeds three per 
centum (3%), each beneficiary receiving a retirement allowance as of December 
31, 1968, shall be entitled to have his allowance increased three per centum 
(3%) effective July 1, 1970. | 

As of December 31, 1970, the ratio of the Consumer Price Index to such index 
one year earlier shall be determined. If such ratio indicates an increase of at 
least one per centum (1%), each beneficiary on the retirement rolls as of July 
1, 1970, shall be entitled to have his allowance increased effective J uly 1, 1971, 
as follows: 

Increase Increase In 
In Index Allowance 

1.00 to 1.49% 1% 
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Increase 
I ‘ 

In Index 
nerease In 

1.50 to 2.49% Aa RDS 

2.50 to 3.49% 
Nee 

3.00% or more 195 

oa Pee naa 31, 1971, an increase in retirement allowances shall be 
calculated and made effective July 1, 1972, in the manner described in the 
preceding paragraph. As of December 31 of each year after 1971, the ratio (R) 
of the Consumer Price Index to such index one year earlier shall be deter- 
mined, and each beneficiary on the retirement rolls as of July 1 of the year of 
determination shall be entitled to have his allowance increased effective on 
July 1 of the year following the year of determination by the same percentage 
of increase indicated by the ratio (R) calculated to the nearest tenth of one per 
centum (Yo of 1%), but not more than four per centum (4%); provided that any 
such increase in allowances shall be contingent upon the total fund providing 
sufficient investment gains to cover the additional actuarial liabilities on 
account of such increase. 
_ The allowance of a surviving annuitant of a beneficiary whose allowance is 

increased under this subsection shall, when and if payable, be increased by the 

same per centum. 
Any increase in allowance granted hereunder shall be permanent, irrespec- 

tive of any subsequent decrease in the Consumer Price Index, and shall be 

included in determining any subsequent increase. 
For purposes of this subsection, Consumer Price Index shall mean the 

Consumer Price Index (all items — United States city average), as published 

by the United States Department of Labor, Bureau of Labor Statistics. 

(1) Death Benefit Plan. — The provisions of this subsection shall become 

effective for any employer only after an agreement to that effect has been 

executed by the employer and the Director of the Retirement System. There is 

hereby created a Group Life Insurance Plan (hereinafter called the “Plan”) 

which is established as an employee welfare benefit plan that is separate and 

apart from the Retirement System and under which the members of the 

Retirement System shall participate and be eligible for group life insurance 

benefits. Upon receipt of proof, satisfactory to the Board of Trustees in their 

capacity as trustees under the Group Life Insurance Plan, of the death, in 

service, of a member who had completed at least one full calendar year of 

membership in the Retirement System, there shall be paid to such person as 

he shall have nominated by written designation duly acknowledged and filed 

with the Board of Trustees, if such person is living at the time of the member’s 

death, otherwise to the member's legal representatives, a death benefit. Such 

death benefit shall be equal to the greater of: | 

(1) The compensation on which contributions were made by the member 

during the calendar year preceding the year in which his death occurs, 

or 
atest compensation on which contributions were made by the 

es te eee A 12-month period of service within the 24-month 

period of service ending on the last day of the month preceding the 

month in which his last day of actual service occurs; 

(3) Repealed by Session Laws 1983 (Regular Session, 1984), c. 1049, s. 2; 

subject to a maximum of twenty thousand dollars ($20,000). Such death benefit 

shall be payable apart and separate from the payment of the member's 

accumulated contributions under the System on his death pursuant to the 

£ subsection (f) of this section. For the purpose of the Plan, a 

member shall be deemed to be in service at the date of his death if his death 
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The death benefit provided in this subsection shall not be payable, notwith- 
standing the member’s compliance with all the conditions set forth in the 
preceding paragraph, if his death occurs 

(1) After June 30, 1969 and after he has attained age 70; or 
(2) After December 31, 1969 and after he has attained age 69; or 
(3) After December 31, 1970 and after he has attained age 68; or 
(4) After December 31, 1971 and after he has attained age 67; or 
(5) After December 31, 1972 and after he has attained age 66; or 
(6) After December 31, 1973 and after he has attained age 65; or 
(7) After December 31, 1978, but before January 1, 1987, and after he has 

attained age 70. 
Notwithstanding the above provisions, the death benefit shall be payable on 

account of the death of any member who died or dies on or after January 1, 
1974, but before January 1, 1979, after attaining age 65, if he or she had not 
yet attained age 65, if he or she had not yet attained age 66, was at the time 
of death completing the work year for those individuals under specific contract, 
or during the fiscal year for those individuals not under specific contract, in 
which he or she attained age 65, and otherwise met all conditions for payment 
of the death benefit. 
Notwithstanding the above provisions, the Board of Trustees may and is 

specifically authorized to provide the death benefit according to the terms and 
conditions otherwise appearing in this Plan in the form of group life insurance, 
either (i) by purchasing a contract or contracts of group life insurance with any 
life insurance company or companies licensed and authorized to transact 
business in this State for the purpose of insuring the lives of members in 
service, or (ii) by establishing a separate trust fund qualified under section 
501(c)(9) of the Internal Revenue Code of 1954, as amended, for such purpose. 
To that end the Board of Trustees is authorized, empowered and directed to 
investigate the desirability of utilizing group life insurance by either of the 
foregoing methods for the purpose of providing the death benefit. If a separate 
trust fund is established, it shall be operated in accordance with rules and 
regulations adopted by the Board of Trustees and all investment earnings on 
the trust fund shall be credited to such fund. 

In administration of the death benefit the following shall apply: 
(1) For the purpose of determining eligibility only, in is subsection 

“calendar year” shall mean any period of 12 consecutive months. For 
all other purposes in this subsection “calendar year” shall mean the 12 
months beginning January 1 and ending December 31. 

(2) Last day of actual service shall be: 
a. When employment has been terminated, the last day the member 

actually worked. 
b. When employment has not been terminated, the date on which an 

absent member’s sick and annual leave expire. 
(3) For a period when a member is on leave of absence, his status with 

respect to the death benefit will be determined by the provisions of 
G.S. 128-26(g). 

(4) Amember on leave of absence from his position as a local governmen- 
tal employee for the purpose of serving as a member or officer of the 
General Assembly shall be deemed to be in service during sessions of 
the General Assembly and thereby covered by the provisions of the 
death benefit, if applicable. The amount of the death benefit for such 
member shall be the equivalent of the salary to which the member 
would have been entitled as a local governmental employee during the 
12-month period immediately prior to the month in which death 
occurred, not to exceed twenty thousand dollars ($20,000). 

The provisions of the Retirement System pertaining to administration, G.S. 
mec and management of funds, G.S. 128-29, are hereby made applicable to 

e Plan. 
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(11) Death Benefit Plan for Law oS Sead pte venes peep teeming oe 
requirement that the provisions are effective only after an agreement has been 
eraee by the employer and the Director of the Retirement System, all law 
en een poets who are members of the Retirement System shall partic- 
ipate and be eligible for group life insurance benefits under the Plan, and 
employers shall fund the cost of these benefits. 

(2) Death Benefit for Retired Members. — Upon receipt of proof, satisfac- 
tory to the Board of Trustees in its capacity under this subsection, of the death 
a 2 pelired member of the Retirement System on or after July 1, 1988, but 
efore January 1, 1999, there shall be paid a death benefit to the surviving 

spouse of the deceased retired member or to the deceased retired member's 
legal representative if not survived by a spouse; provided the retired member 
has elected, when first eligible, to make and has continuously made, in 
advance of his death required contributions as determined by the Board of 
Trustees on a fully contributory basis through retirement allowance deduc- 
tions or other methods adopted by the Board of Trustees, to a group death 
benefit trust fund administered by the Board of Trustees separate and apart 
from the Retirement System’s Annuity Savings Fund and Pension Accumula- 
tion Fund. This death benefit shall be a lump-sum payment in the amount of 
five thousand dollars ($5,000) upon the completion of 24 months of contribu- 
tions required under this subsection. Should death occur before the completion 
of 24 months of contributions required under this subsection, the deceased 
retired member’s surviving spouse or legal representative if not survived by a 
spouse shall be paid the sum of the retired member’s contributions required by 

this subsection plus interest to be determined by the Board of Trustees. 

(13) Death Benefit for Retired Members. — Upon receipt of proof, satisfac- 

tory to the Board of Trustees in its capacity under this subsection, of the death 

of a retired member of the Retirement System on or after January 1, 1999, 

there shall be paid a death benefit to the surviving spouse of the deceased 

retired member or to the deceased retired member’s legal representative if not 

survived by a spouse; provided the retired member has elected, when first 

eligible; to make, and has continuously made, in advance of his death required 

contributions as determined by the Board of Trustees on a fully contributory 

basis through retirement allowance deductions or other methods adopted by 

the Board of Trustees, to a group death per ats trust fund price ren ae the 

Board of Trustees separate and apart from the Retirement System’s Annuity 

Savings Fund and Barision Accumulation Fund. This death benefit shall be a 

lump-sum payment in the amount of six thousand dollars ($6,000) upon the 

completion of 24 months of contributions required under this subsection. 

Should death occur before the completion of 24 months of contributions 

required under this subsection, the deceased retired member’s surviving 

spouse or legal representative if not survived by a spouse shall be paid the sum 

of the retired member’s contributions required by this subsection plus interest 

to be determined by the Board of Trustees. 

(m) Survivor’s Alternate Benefit. — Upon the death of a member in service, 

the principal beneficiary designated to receive a return of accumulated 

contributions shall have the right to elect to receive in lieu thereof the reduced 

retirement allowance provided by Option two of subsection (g) above computed 

by assuming that the member had retired on the first day of the month 

following the date of his death, provided that all three of the following 

Seat yeal TG ater had attained such age and/or creditable service to be 

eligible to commence retirement with an early or service retire- 

owance, or aa 

b. The panne had obtained 20 years of creditable service in which 

case the retirement allowance shall be computed in accordance 
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with G.S. 128-27(b18)(1)b. or G.S. 128-27(b18)(2)c., notwithstand- 
ing the requirement of obtaining age 50. 

(2) The member had designated as the principal beneficiary to receive a 
return of his accumulated contributions one and only one person who 
is living at the time of his death. 

(3) The member had not instructed the Board of Trustees in writing that 
he did not wish the provisions of this subsection apply. 

For the purpose of this benefit, a member is considered to be in service at the 
date of his death if his death occurs within 180 days from the last day of his 
actual service. The last day of actual service shall be determined as provided 
in subsection (/) of this section. Upon the death of a member in service, the 
surviving spouse may make all purchases for creditable service as provided for 
under this Chapter for which the member had made application in writing 
prior to the date of death, provided that the date of death occurred prior to or 
within 60 days after notification of the cost to make the purchase. 

(n) Increases in Benefits Paid in Respect to Members Retired prior to July 
1, 1967. — From and after July 1, 1971, the monthly benefits to or on account 
of persons who commenced receiving benefits prior to July 1, 1965, shall be 
increased by twenty percent (20%) thereof; the monthly benefits to or on 
account of persons who commenced receiving benefits after June 30, 1965 and 
before July 1, 1967, shall be increased by five percent (5%) thereof. These 
increases shall be calculated after monthly retirement allowances as of July 1, 
1971 have been increased to the extent provided for in subsection (k) above. 

(o) Increases in Benefits to Those Persons Who Were Retired prior to 
January 1, 1969. — From and after July 1, 1973, the monthly benefits to or on 
account of persons who commenced receiving benefits from the System prior to 
January 1, 1969, shall be increased by a percentage thereof. Such percentage 
shall be determined in accordance with the following schedule: 

Year(s) in Which 
Benefits Commenced Percentage 
1959 through 1968 10 
1946 through 1958 25 

These increases shall be calculated after monthly retirement allowances as of 
July 1, 1973, have been increased to the extent provided for in the preceding 
subsection (k). 

(p) Increases in Benefits to Those Persons on Disability Retirement Who 
Were Retired prior to July 1, 1971. — From and after July 1, 1974, the monthly 
benefits to members who commenced receiving disability benefits prior to J uly 
1, 1965, shall be increased by one percent (1%) thereof for each year by which 
the member retired prior to the age of 65 years; the monthly benefits to 
members who commenced receiving disability benefits after June 30, 1965, and 
before July 1, 1971, shall be increased by five percent (5%) thereof. These 
increases shall be calculated before monthly retirement allowances as of June 
30, 1974, have been increased to the extent provided for in the preceding 
subsection (k). 

(q) Notwithstanding any of the foregoing provisions, the increase in allow- 
ance to each beneficiary on the retirement rolls as of July 1, 1973, which shall 
become effective on July 1, 1974, as otherwise provided in G.S. 128-27(k), shall 
be the current maximum four percent (4%) plus an additional two percent (2%) 
to a total of six percent (6%) for the year 1974 only. The provisions of this 
subsection shall apply also to the allowance of a surviving annuitant of a 
beneficiary. 

(r) Notwithstanding any of the foregoing provisions, the increase in allow- 
ance to each beneficiary on the retirement rolls as of J uly 1, 1974, which shall 
become payable on July 1, 197 5, and to each beneficiary on the retirement rolls 
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as of July 1, 1975, which shall become pa ! , yable on July 1, 1976, as otherwise 
provided in G.S. 128-27(k), shall be the current maximum four percent (4%) 
pius ec aonal four percent (4%) to a total of eight percent (8%) for the 
years and 1976 only, provided that the increases do not exceed the actual 
percentage increase in the Consumer Price Index as determined in G.S. 
128-27(k). The provisions of this subsection shall apply also to the allowance of 
a surviving annuitant of a beneficiary. 
re) Notwithstanding any other provision of this section, the increase in the 
a Shae sae! yeneuclary, on the retirement rolls as otherwise provided in 
Gnpek if A shall be the current maximum of four per centum (4%) plus an 

nal tour per centum (4%) to a total of eight per centum (8%) on July 1, 
1975, and July 1, 1976, provided the increases do not exceed the actual 
percentage increase in the cost of living as determined in G.S. 128-27(k). The 
provisions of this subsection shall apply also to the allowance of a surviving 
annuitant of a beneficiary. The cost of these increases shall be borne from the 
funds of the Retirement System. 

(t) Increases in Benefits to Those Persons on Disability Retirement Who 
Were Retired prior to July 1, 1971. — From and after July 1, 1975, the monthly 
benefits to members who commenced receiving disability benefits prior to July 
1, 1965, shall be increased one percent (1%) thereof for each year by which the 
member retired prior to age 65 years; the monthly benefits to members who 
commenced receiving disability benefits after June 30, 1965, and before July 1, 
1971, shall be increased by five percent (5%) thereof. These increases shall be 
calculated before monthly retirement allowances as of June 30, 1975, have 
pean qacneased to the extent provided in the preceding provisions of this 

apter. 
(u) Notwithstanding the foregoing provisions, the increase in allowance to 

each beneficiary on the retirement rolls as of July 1, 1977, which shall become 
payable on July 1, 1978, as otherwise provided in G.S. 128-27(k), shall be the 
current maximum four percent (4%) plus an additional two and one-half 
percent (21/2%) for the year beginning July 1, 1978. The provisions of this 

aye en shall apply also to the allowance of a surviving annuitant of a 

eneficiary. 
(v) tae eaded in Allowances Paid Beneficiaries Retired prior to July 1, 1976. 

— From and after July 1, 1978, the monthly allowances paid to or on account 

of beneficiaries who commenced receiving such allowances prior to July 1, 

1976, shall be increased by seven percent (7%) thereof. This increase shall be 

calculated before monthly allowances, as of July 1, 1978, have been increased 

to the extent provided for in the preceding subsections (k) and (u). The 

provisions of this subsection shall apply also to the allowance of a surviving 

annuitant of a beneficiary. 
(w) Notwithstanding the foregoing provisions, the increase in allowance to 

each beneficiary on the retirement rolls as of J uly 1, 1978, which shall become 

payable on July 1, 1979, as otherwise provided in G.S. 128-27(k), shall be five 

percent (5%) for the year beginning July 1, 1979. Provisions of this subsection 

shall apply also to the allowance of a surviving annuitant of a beneficiary. 

(x) Increases in Benefits to Those Persons Who Were Retired prior to July 1, 

1978. — From and after July 1, 1980, the monthly benefits to or on account of 

persons who commenced receiving benefits from the system prior to July 1, 

1978, shall be increased by a percentage in accordance with the following 

schedule: 

Period in Which Benefits Commenced Percentage 

On or before June 30, 1959 10% 

July 1, 1959, to June 30, 1968 T% 

July 1, 1968, to June 30, 1978 2% 
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This increase shall be calculated independent of any other post-retirement 
increase, without compounding, otherwise payable from and after July 1, 1980. 

(y) Notwithstanding the foregoing provisions, the increase in allowance to 
each beneficiary on the retirement rolls as of July 1, 1980, which shall become 
payable on January 1, 1982, as otherwise provided in G.S. 128-27(h), shall be 
the percentage available therefrom plus an additional six and six-tenths 
percent (6.6%); provided that in no case shall the increase exceed a total of 
seven percent (7%). The provisions of this subsection shall apply also to the 
allowance of a surviving annuitant of the beneficiary. 

(z) Notwithstanding the foregoing provisions, the increase in allowance to 
each beneficiary as of July 1, 1983, which shall become payable on July 1, 1984, 
shall be three and eight-tenths percent (3.8%) as provided in G.S. 128-27(k) 
plus an additional four and two-tenths percent (4.2%) to a total of eight percent 
(8%). The provision of this subsection shall apply also to the allowance of a 
surviving annuitant of a beneficiary. The cost of these increases shall be borne 
from the funds of the Retirement System. 

(z1) Notwithstanding the foregoing provisions, from and after July 1, 1985, 
the retirement allowance to or on account of beneficiaries whose retirement 
commenced on or before July 1, 1984, shall be increased by four percent (4%) 
of the allowance payable on July 1, 1984, in accordance with G.S. 128-27(k). 
Furthermore, from and after July 1, 1985, the retirement allowance to or on 
account of beneficiaries whose retirement commenced after July 1, 1984, but 
before June 30, 1985, shall be increased by a prorated amount of four percent 
(4%) of the allowance payable as determined by the Board of Trustees based 
upon the number of months that a retirement allowance was paid between 
July 1, 1984, and June 30, 1985. 

(aa) From and after July 1, 1985, the retirement allowance to or on account 
of beneficiaries on the retirement rolls as of June 1, 1985, shall be increased by 
six-tenths percent (0.6%) of the allowance payable on June 1, 1985. This 
allowance shall be calculated on the basis of the allowance payable and in 
effect on June 30, 1985, so as not to be compounded on any other increases 
payable on allowances in effect on June 30, 1985. 

(bb) From and after July 1, 1986, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1985, shall 
be increased by three and eight-tenths percent (3.8%) of the allowance payable 
on July 1, 1985, in accordance with G.S. 128-27(k). Furthermore, from and 
after July 1, 1986, the retirement allowance to or on account of beneficiaries 
whose retirement commenced after July 1, 1985, but before June 30, 1986, 
shall be increased by a prorated amount of three and eight-tenths percent 
(3.8%) of the allowance payable as determined by the Board of Trustees based 
upon the number of months that a retirement allowance was paid between 
July 1, 1985, and June 30, 1986. 

(cc) From and after July 1, 1987, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1986, shall 
be increased by four percent (4.0%) of the allowance payable on July 1, 1986, 
in accordance with G.S. 128-27(k). Furthermore, from and after July 1, 1987, 
the retirement allowance to or on account of beneficiaries whose retirement 
commenced after July 1, 1986, but before June 30, 1987, shall be increased by 
a prorated amount of four percent (4.0%) of the allowance payable as 
determined by the Board of Trustees based upon the number of months that a 
retirement allowance was paid between July 1, 1986, and June 30, 1987. 

(dd) From and after July 1, 1988, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1987, shall 
be increased by three and six-tenths percent (3.6%) of the allowance payable on 
July 1, 1987, in accordance with G.S. 128-27(k). Furthermore, from and after 
July 1, 1988, the retirement allowance to or on account of beneficiaries whose 
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retirement commenced after July 1 
increased by a prorated amount of et tied inde me rhe Bee) af the 
a raaasa payable as determined by the Board of Tireteeich Weed iat the 
pein : at gions ca a retirement allowance was paid between July 1, 1987, 

(ee) Increase in Allowance 
1988. — From and after July Wl Sear tHtore theme Tae fer Hylan yore : 
of beneficiaries on the retirement rolls as of June 1, 1988 shall ein ance 
one and two-tenths percent (1.2%) of the allowance payable on June 1, 1988. 
This allowance shall be calculated on the basis of the allowance payable and in 
Beecbls odes aN ey i ee pot to be compounded on any other increase 

section of this i i 
1987 Session of the General pean ime paired ntfs ay | 

(ff) From and after July 1, 1989, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1988, shall 
be increased by three and one-half percent (3.5%) of the allowance payable on 
July 1, 1988, in accordance with G.S. 128-27(k). Furthermore, from and after 
J uly 1, 1989, the retirement allowance to or on account of beneficiaries whose 
retirement commenced after July 1, 1988, but before June 30, 1989, shall be 
increased by a prorated amount of three and one-half percent (3.5%) of the 
allowance payable as determined by the Board of Trustees based upon the 
Sard of SH ea that a retirement allowance was paid between July 1, 1988, 
and June 30, 

(gg) Increase in Allowance as to Persons on Retirement Rolls as of June 1, 
1989. — From and after July 1, 1989, the retirement allowance to or on account 
of beneficiaries on the retirement rolls as of June 1, 1989, shall be increased by 
one and nine-tenths percent (1.9%) of the allowance payable on June 1, 1989. 
This allowance shall be calculated on the basis of the allowance payable and in 
effect on June 30, 1989, so as not to be compounded on any other increase 
payable under subsection (k) of this section or otherwise granted by act of the 
1989 Session of the General Assembly. 

(hh) Increase in Allowance as to Persons on Retirement Rolls as of June 1, 

1990. — From and after July 1, 1990, the retirement allowance to or on account 

of beneficiaries on the retirement rolls as of June 1, 1990, shall be increased by 

six-tenths of one percent (0.6%) of the allowance payable on June 1, 1990. This 

allowance shall be calculated on the basis of the allowance payable and in 

effect on June 30, 1990, so as not to be compounded on any other increase 

granted by act of the 1989 Session of the General Assembly (1990 Regular 

Session). 
(ii) From and after July 1, 1990, the retirement allowance to or on account 

of beneficiaries whose retirement commenced on or before July 1, 1989, shall 

be increased by six and one-tenth percent (6.1%) of the allowance payable on 

July 1, 1989, in accordance with G.S. 128-27(k). Furthermore, from and after 

July 1, 1990, the retirement allowance to or on account of beneficiaries whose 

retirement commenced after July 1, 1989, but before June 30, 1990, shall be 

increased by a prorated amount of six and one-tenth percent (6.1%) of the 

allowance payable as determined by the Board of Trustees based upon the 

number of months that a retirement allowance was paid between July 1, 1989, 

and June 30, 1990. 
(jj) Increase in Allowance as to Persons on Retirement Rolls as of June 1, 

1992. — From and after July 1, 1992, the retirement allowance to or on account 

of beneficiaries on the retirement rolls as of June 1, 1992, shall be increased by 

three and six-tenths percent (3.6%) of the allowance payable on June 1, 1992. 

This allowance shall be calculated on the allowance payable and in effect on 

June 30, 1992, so as not to be compounded on any other increase payable under 

subsection (k) of this section or otherwise granted by act of the 1991 Session of 

the General Assembly, 1992 Regular Session. 
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(kk) From and after July 1, 1992, the retirement allowance to or on account 

of beneficiaries whose retirement commenced on or before July 1, 1991, shall 

be increased by one and six-tenths percent (1.6%) of the allowance payable on 

July 1, 1991, in accordance with G.S. 128-27(k). Furthermore, from and after 

July 1, 1992, the retirement allowance to or on account of beneficiaries whose 

retirement commenced after July 1, 1991, but before June 30, 1992, shall be 

increased by a prorated amount of one and six-tenths percent (1.6%) of the 
allowance payable as determined by the Board of Trustees based upon the 

number of months that a retirement allowance was paid between July 1, 1991 
and June 30, 1992. 

(ll) From and after July 1, 1993, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1992, shall 
be increased by one and six-tenths percent (1.6%) of the allowance payable on 
July 1, 1992, in accordance with G.S. 128-27(k). Furthermore, from and after 
July 1, 1993, the retirement allowance to or on account of beneficiaries whose 
retirement commenced after July 1, 1992, but before June 30, 1993, shall be 
increased by a prorated amount of one and six-tenths percent (1.6%) of the 
allowance payable as determined by the Board of Trustees based upon the 
number of months that a retirement allowance was paid between July 1, 1992, 
and June 30, 1993. 
(mm) Increase in Allowance as to Persons on Retirement Rolls as of June 1, 

1994. — From and after July 1, 1994, the retirement allowance to or on account 
of beneficiaries on the retirement rolls as of June 1, 1994, shall be increased by 
six-tenths of one percent (.6%) of the allowance payable on June 1, 1994. This 
allowance shall be calculated on the allowance payable and in effect on June 
30, 1994, so as not to be compounded on any other increase payable under 
subsection (k) of this section or otherwise granted by act of the 1993 General 
Assembly in 1994. 

(nn) From and after July 1, 1994, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1993, shall 
be increased by two and eight-tenths percent (2.8%) of the allowance payable 
on July 1, 1993, in accordance with G.S. 128-27(k). Furthermore, from and 
after July 1, 1994, the retirement allowance to or on account of beneficiaries 
whose retirement commenced after July 1, 1993, but before June 30, 1994, 
shall be increased by a prorated amount of two and eight-tenths percent (2.8%) 
of the allowance payable as determined by the Board of Trustees based upon 
the number of months that a retirement allowance was paid between July 1, 
1993, and June 30, 1994. 

(oo) From and after July 1, 1995, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1994, shall 
be increased by two percent (2%) of the allowance payable on July 1, 1994, in 
accordance with G.S. 128-27(k). Furthermore, from and after July 1, 1995, the 
retirement allowance to or on account of beneficiaries whose retirement 
commenced after July 1, 1994, but before June 30, 1995, shall be increased by 
a prorated amount of two percent (2%) of the allowance payable as determined 
by the Board of Trustees based upon the number of months that a retirement 
allowance was paid between July 1, 1994, and June 30, 1995. 

(pp) Increase in Allowance as to Persons on Retirement Rolls as of June 1, 
1995. — From and after July 1, 1995, the retirement allowance to or on account 
of beneficiaries on the retirement rolls as of June 1, 1995, shall be increased by 
six-tenths of one percent (0.6%) of the allowance payable on June 1, 1995. This 
allowance shall be calculated on the allowance payable and in effect on June 
30, 1995, so as not to be compounded on any other increase payable under 
subsection (k) of this section or otherwise granted by act of the 1995 General 
Assembly. 

(qq) From and after J uly 1, 1995, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1993, shall 
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be increased by seven-tenths of one percent (0.7%) of the allowance payable on 
July 1, 19938, in accordance with G.S. 128-27(k), Furthermore, from and after 
J td 1, 189; the retirement allowance to or on account of beneficiaries whose 
i enor pesrecenced atlas July 1, 1993, but before June 30, 1994, shall be 
sen ies eee Fs emount of seven-tenths of one percent (0.7%) of the 
sg pao y oe etermined by the Board of Trustees based upon the 
eet Jie Str at a retirement allowance was paid between July 1, 1993, 

(rr) From and after September 1, 1996, the retirement allowance to or on 
account of beneficiaries whose retirement commenced on or before July 1 
1995, shall be increased by four and four-tenths percent (4.4%) of the allowance 
payable on July 1, 1995, in accordance with G.S. 128-27(k). Furthermore, from 
and after September 1, 1996, the retirement allowance to or on account of 
beneficiaries whose retirement commenced after July 1, 1995, but before June 
30, 1996, shall be increased by a prorated amount of four and four-tenths 
percent (4.4%) of the allowance payable as determined by the Board of Trustees 
based upon the number of months that a retirement allowance was paid 
between July 1, 1995, and June 30, 1996. 

(ss) From and after July 1, 1997, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1996, shall 
be increased by four percent (4%) of the allowance payable on June 1, 1997, in 
accordance with G.S. 128-27(k). Furthermore, from and after J uly 1, 1997, the 
retirement allowance to or on account of beneficiaries whose retirement 
commenced retirement allowance to or on account of beneficiaries whose 
retirement commenced after July 1, 1996, but before June 30, 1997, shall be 
increased by a prorated amount of four percent (4%) of the allowance payable 
as determined by the Board of Trustees based upon the number of months that 

a retirement allowance was paid between July 1, 1996, and June 30, 1997. 

(tt) Increase in Allowance as to Persons on Retirement Rolls as of June 1, 

1997. — From and after July 1, 1997, the retirement allowance to or on account 

of beneficiaries on the retirement rolls as of June 1, 1997, shall be increased by 

two and three-tenths percent (2.3%) of the allowance payable on June 1, 1997. 

This allowance shall be calculated on the allowance payable and in effect on 

June 30, 1997, so as not to be compounded on any other increase payable under 

subsection (k) of this section or otherwise granted by act of the 1997 General 

Assembly. 
(uu) From and after July 1, 1998, the retirement allowance to or on account 

of beneficiaries whose retirement commenced on or before July 1, 1997, shall 

be increased by two and one-half percent (2.5%) of the allowance payable on 

June 1, 1998, in accordance with subsection (k) of this section. Furthermore, 

from and after July 1, 1998, the retirement allowance to or on account of 

beneficiaries whose retirement commenced after July 1, 1997, but before June 

30, 1998, shall be increased by a prorated amount of two and one-half percent 

(2.5%) of the allowance payable as determined by the Board of Trustees based 

upon the number of months that a retirement allowance was paid between 

July 1, 1997, and June 30, 1998. 

a Increase in Allowance as to Persons on Retirement Rolls as of June 1, 

1998. — From and after July 1, 1998, the retirement allowance to or on account 

of beneficiaries on the retirement rolls as of June 1, 1998, shall be increased by 

six-tenths of one percent (0.6%) of the allowance payable on June 1, 1998. This 

allowance shall be calculated on the allowance payable and in effect on June 

30, 1998, so as not to be compounded on any other increase payable under 

subsection (k) of this section or otherwise granted by act of the 1997 General 

Assembly. 
any ran and after July 1, 1999, the retire

ment allowance to or on account 

of beneficiaries whose retirement commenced on or before July 1, 1998, shall 
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be increased by one percent (1.0%) of the allowance payable on June 1, 1999, 
in accordance with subsection (k) of this section. Furthermore, from and after 
July 1, 1999, the retirement allowance to or on account of beneficiaries whose 
retirement commenced after July 1, 1998, but before June 30, 1999, shall be 
increased by a prorated amount of one percent (1.0%) of the allowance payable 
as determined by the Board of Trustees based upon the number of months that 
a retirement allowance was paid between July 1, 1998, and June 30, 1999. 

(xx) Increase in Allowance as to Persons on RetirementRolls as of June 1, 
2000. — From and after July 1, 2000, the retirement allowance to or on account 
of beneficiaries on the retirement rolls as of June 1, 2000, shall be increased by 
six-tenths of one percent (0.6%) of the allowance payable on June 1,2000. This 
allowance shall be calculated on the allowance payable and in effect on June 
30, 2000, so as not to be compounded on any other increase payable under 
subsection (k) of this section or otherwise granted by act of the 1999 General 
Assembly, 2000 Regular Session. 

(yy) From and after July 1, 2000, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1999, shall 
be increased by three and eight-tenths percent (3.8%) of the allowance payable 
on June 1, 2000, in accordance with subsection (k) of this section. Furthermore, 
from and after July 1, 2000, the retirement allowance to or on account of 
beneficiaries whose retirement commenced after July 1, 1999, but before June 
30, 2000, shall be increased by a prorated amount of three and eight-tenths 
percent (3.8%) of the allowance payable as determined by the Board of Trustees 
based upon the number of months that a retirement allowance was paid 
between July 1, 1999, and June 30, 2000. (1939, c. 390, s. 7; 1945, c. 526, s. 4; 
1951, c. 274, ss. 4-6; 1955, c. 1153, ss. 4-6; 1957, c. 855, ss. 1-4; 1959, c. 491, ss. 
0-8; 1961, c. 515, ss. 2, 6, 7; 1965, c. 781; 1967, c. 978, ss. 3-7; 1969, c. 442, ss. 
7-14; c. 898; 1971, c. 325, ss. 12-16, 19; c. 326, ss. 3-7; 1973, c. 243, ss. 3-7; c. 
244, ss. 1-3; c. 816, s. 4; c. 994, ss. 2, 4; c. 18138, ss. 1, 2; 1975, c. 486, ss. 1, 2; 
c. 621, ss. 1, 2; 1975, 2nd Sess., c. 983, ss. 126-128; 1977, 2nd Sess., c. 1240; 
1979, c. 862, ss. 2, 6, 7; c. 974, s. 1; c. 1063, s. 2; 1979, 2nd Sess., c. 1196, s. 2; 
ec. 1213, 1240; 1981, c. 672, s. 2; c. 689, s. 1; c. 940, s. 1; c. 975, s. 2; c. 978, ss. 
3, 4; c. 980, ss. 1, 2; c. 981, ss. 1, 2; 1981 (Reg. Sess., 1982), c. 1284, ss. 1, 2; 1983, 
c. 467; c. 761, ss. 226, 227; 1983 (Reg. Sess., 1984), c. 1019, s. 1; c. 1044; c. 1049, 
ss. 1-3; c. 1086; 1985, c. 138; c. 348, s. 2; c. 479, s. 196(i)-(n); c. 520, s. 2; c. 649, 
ss. 8, 10; c. 751, ss. 1-4, 6; c. 791, s. 56; 1985 (Reg. Sess., 1986), c. 1014, s. 49(d); 
1987, c. 181, s. 1; c. 513, s. 1; c. 738, ss. 27(c), 37(b); c. 824, s. 2; 1987 (Reg. Sess., 
1988), c. 1061, s. 2; c. 1086, s. 22(c); c. 1108, s. 3; c. 1110, ss. 4-7; TSSOP Corie 
ss. 13, 13.1; c. 731, s. 2; c. 752, s. 41(c); c. 792, ss. 3.4-3.6; 1989 (Reg. Sess., 
1990), c. 1077, ss. 13-16; c. 1080; 1991, c. 636, s. 20(a); 1991 (Reg. Sess., 1992), 
c. 766, s. 1; c. 900, ss. 52(e)-(g), 58(a); c. 929, s. 1; c. 1030, s. 51.1; 19937°G oa L, 
ss. 74(b), 74.1(c), (d); c. 531, s. 3; 1993 (Reg. Sess., 1994), c. 769, ss. 7.30(b), 
7.30(c), 7.30(d), 7.30(1); 1995, c. 507, ss. 7.22(e), (£), 7 .23(c), (d), 7.23A(c); 1996, 
2nd Ex. Sess., c. 18, s. 28.21(d); 1997-443, s. 33.22(g)-(j); 1998-153, s. 21(d)-(h); 
Ei aut ss. 28.26(b), 28.27(e), (f); 1999-237, s. 28.23(d); 2000-67, ss. 26.20(g)- 

Editor’s Note. — tive July 1, 2000, in subsection (b17), substi- 
Session Laws 2000-67, s. 1.1, provides: “This tuted “After July 1, 1998, but Before July 1, act shall be known as ‘The Current Operations 2000” for “After July 1, 1998” and inserted “but ae Capital Improvements Appropriations Act before July 1, 2000”; added subsections (b18), 

) ised (xx) and (yy); and substituted “G.S. 128- ession Laws 2000-67, s. 28.4, contains a 27(b18\()b. or GS. 128-27(b18)(2)c.” for “G.S. 
ili y . 

( \ ) G S 128-27( 1 )(2) et in 

Session Laws 2000-67, s. 26.20(g)-(j), effec- 
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Chapter 130A. 

Public Health. 

Article 1. 

Definitions, General Provisions and 
Remedies. 

Part 1. General Provisions. 

Sec. 

130A-5.1. State health standards. 

Article 1A. 

Commission for Health Services. 

130A-29. Commission for Health Services — 
Creation, powers and duties. 

Article 5. 

Maternal and Child Health and Women’s 
Health. 

Part 1. In General. 

130A-125. Screening of newborns for metabolic 
and other hereditary and congen- 
ital disorders. 

Article 6. 

Communicable Diseases. 

Part 6. Rabies. 

130A-190. Rabies vaccination tags. 
130A-197. Infected dogs and cats to be de- 

stroyed; protection of vaccinated 
dogs and cats. 

Article 8. 

Sanitation. 

Part 6. Regulation of Food and Lodging 
Facilities. 

Sec. 
130A-250. Exemptions. 

Article 9. 

Solid Waste Management. 

Part 2A. Nonhazardous Solid Waste 
Management. 

130A-309.29. Adoption of rules. 

Part 5. Brownfields Property Reuse Act. 

180A-310.34. Public notice and community in- 
volvement. 

Article 10. 

North Carolina Drinking Water Act. 

130A-315. Drinking water rules. 

Article 16. 

Postmortem Investigation and 
Disposition. 

Part 1. Postmortem Medicolegal 
Examinations and Services. 

130A-385. Duties of medical examiner upon 
receipt of notice; reports; copies. 

ARTICLE 1. 

Definitions, General Provisions and Remedies. 

Part 1. General Provisions. 

§ 130A-5.1. State health standards. 

(a) The Secretary shall adopt measurable standards and goals for commu- 

nity health against which the State’s actions to improve the health status of its 

citizens will be measured. The Secretary shall report annually to the General 
Assembly upon its convening or reconvening and to the Governor on all of the 

following: 
(1) How the State compares to national health measurements and estab- 

lished State goals for each standard. Comparisons shall be reported 

using disaggregated data for health standards. . 

(2) Steps taken by State and non-State entities to meet established goals. 

(3) Additional steps proposed or planned to be taken to achieve estab- 

lished goals. 
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(b) The Secretary may coordinate and contract with other entities to assist 

in the establishment of standards and preparation of the report. The Secretary 

may use resources available to implement this section. (2000-67, s. 11.) 

Editor’s Note. — Session Laws 2000-67, s. and Capital Improvements Appropriations Act 
11, made this section effective October 1, 2000. of 2000.” 

Session Laws 2000-67, s. 1.1, provides: “This Session Laws 2000-67, s. 28.4, contains a 

act shall be known as ‘The Current Operations _ severability clause. 

ARTICLE 1A. 

Commission for Health Services. 

§ 130A-29. Commission for Health Services — Creation, 
powers and duties. 

(a) The Commission for Health Services is created with the authority and 
duty to adopt rules to protect and promote the public health. 

(b) The Commission is authorized to adopt rules necessary to implement the 
public health programs administered by the Department as provided in this 
Chapter. 

(c) The Commission shall adopt rules: 
(1) Repealed by Session Laws 1983 (Regular Session, 1984), c. 1022, s. 5. 
(2) Establishing standards for approving sewage-treatment devices and 

holding tanks for marine toilets as provided in G.S. 75A-6(0). 
(3) Establishing specifications for sanitary privies for schools where 

water-carried sewage facilities are unavailable as provided in G.S. 
115C-522. 

(4) Establishing requirements for the sanitation of local confinement 
facilities as provided in Part 2 of Article 10 of Chapter 153A of the 
General Statutes. 

(5) Repealed by Session Laws 1989 (Regular Session, 1990), c. 1075, s. 1. 
(5a) Establishing eligibility standards for participation in Department 

reimbursement programs. 
(6) Requiring proper treatment and disposal of sewage and other waste 

from chemical and portable toilets. 
(7) Tepe statewide health outcome objectives and delivery stan- 

ards. 
(8) Establishing permit requirements for the sanitation of premises, 

utensils, equipment, and procedures to be used by a person engaged in 
tattooing, as provided in Part 11 of Article 8 of this Chapter. 

(9) Implementing immunization requirements for adult care homes as 
provided in G.S. 131D-9 and for nursing homes as provided in G.S. 
131E-113. 

(d) The Commission is authorized to create: 
(1) Metropolitan water districts as provided in G.S. 162A-33: 
(2) Sanitary districts as provided in Part 2 of Article 2 of this Chapter; and 
(3) Mosquito control districts as provided in Part 2 of Article 12 of this 

Chapter. 
(e) Rules adopted by the Commission shall be enforced by the Department. 

(1973, c. 476, s. 123; 1975, c. 19, 5. 57; ¢. 694, s. 6; 1979, c. 41, s. 1; 1981, c. 614, 
s. 9; 1983, c. 891, s. 15; 1983 (Reg. Sess., 1984), c. 1022, s. 5; 1989, c. 727, ss. 
175, 176; 1989 (Reg. Sess., 1990), c. 1004, s. 50; c. 1075, s. 1; 1991, c. 548, s. 2; 
1993, c. 321, s. 274; 1993 (Reg. Sess., 1994), c. 670, s. 3; 2000-112, s. 6.) 
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Editor’s Note. — 
Session Laws 2000-19, s. 19, effective June 

26, 2000, authorizes the Commission on Health 
Services to adopt a rule that requires a person 
who generates wastes at a dry-cleaning facility 
or wholesale distribution facility, other than 
wastewater generated from dry-cleaning pro- 
cesses, which contain solvents 
perchloroethylene, F-1,1,3, or bbs ba 
trichloroethane to deliver the wastes to a facil- 
ity legally authorized to manage or recycle 
hazardous wastes containing these solvents. 

Session Laws 2000-19, s. 22, provides: “This 
act constitutes a recent act of the General 
Assembly within the meaning of G.S. 150B- 
21,1. The Environmental Management Com- 
mission and the Commission on Health Ser- 
vices may adopt temporary rules to implement 
the provisions of this act until 1 July 2001.” 

Session Laws 2000-19, s. 21, directs the Sec- 
retary of Environment and Natural Resources 
to study dry-cleaning processes and equipment, 
specifically (1) to identify alternative dry-clean- 
ing processes and equipment in use or under 
development, (2) to identify historical trends in 
the use of these processes and equipment, and 
(3) to evaluate the benefits and costs of, as well 
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as the feasibility of implementing and install- 
ing, these processes and equipment. If the Sec- 
retary finds that there are significant potential 
obstacles to the implementation of beneficial 
alternative dry-cleaning processes and equip- 
ment, the Secretary is to recommend to the 
General Assembly specific regulatory and 
nonregulatory policy measures to promote the 
increased use of such alternative processes and 
equipment by the State’s dry-cleaning industry. 
The Secretary is to issue an interim report by 
November 12, 2000, and a final report by Sep- 
tember 1, 2001, to the Environmental Review 
Commission, with findings, recommendations, 
and legislative proposals. 

Session Laws 2000-19, s. 20, contains a 
severability clause. 

Session Laws 2000-112, s. 5, directs the De- 
partment of Health and Human Services to 

make available to nursing homes and adult 
care homes educational and informational ma- 
terials pertaining to vaccinations required un- 
der the act. 

Effect of Amendments. — Session Laws 
2000-112, s. 6, effective July 14, 2000, added 
subdivision (c)(9). 

ARTICLE 2. 

Local Administration. 

Part 1. Local Health Departments. 

§ 130A-37. District board of health. 

OPINIONS OF ATTORNEY GENERAL 

Acounty commissioner member of a dis- 
trict board of health may serve more than 
three consecutive three-year terms on the 
board and is not subject to the same term 

limitations as other members of the board. See 
opinion of Attorney General to Hal G. Harrison 
Mitchell County Attorney, 1998 N.C.A.G. 40 
(10/8/98). 

Part 1B. Public Health Authorities Authorized. 

§ 1380A-45.7. Medical review committee. 

CASE NOTES 

Cited in Sharpe v. Worland, — N.C. App. —, 

527 S.E.2d 75, 2000 N.C. App. LEXIS 269 
(2000). 
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ARTICLE 4. 

Vital Statistics. 

§ 130A-101. Birth registration. 

CASE NOTES 

Unilateral Petition for Name Change 

Disallowed after Birth Certificate Entry. 
— Where unmarried parents executed an Affi- 
davit of Paternity and entered respondent’s 
name on the birth certificate as the father, 
court held that there was no authority, statu- 
tory or decisional, permitting petitioner to uni- 
laterally change the name of her son, born out 
of wedlock and not yet legitimated, absent the 
father’s consent. In re Crawford, 184 N.C. App. 
137, 517 S.E.2d 161 (1999), distinquishing In re 
Dunston, 18 N.C. App. 647, 197 S.E.2d 560 

(1973). 
Inquiry into Child’s Best Interests Not 

Appropriate. — The fact that the General 
Assembly specifically required a “best interests 
of the child” inquiry in contexts such as termi- 
nation of parental rights, child custody and 
placement, parental visitation rights, and even 
in the change in surname on a birth certificate 
following legitimization, yet failed to require 
such inquiry in connection with name changes 
under § 101-2 and subsection (f) of this section, 
was taken as clear evidence of its intent that no 
such inquiry was required in these contexts. In 
re Crawford, 134 N.C. App. 137, 517 S.E.2d 161 

(1999). 

§ 1380A-118. Amendment of birth and death certificates. 

CASE NOTES 

Cited in In re Crawford, 134 N.C. App. 137, 
517 S.E.2d 161 (1999). 

ARTICLE 5. 

Maternal and Child Health and Women’s Health. 

Part 1. In General. 

§ 1380A-125. Screening of newborns for metabolic and 
other hereditary and congenital disorders. 

(a) The Department shall establish and administer a Newborn Screening 
Program. The program shall include, but shall not be limited to: 

(1) Development and distribution of educational materials regarding the 
availability and benefits of newborn screening. 

(2) Provision of laboratory testing. 
(3) Development of follow-up protocols to assure early treatment for 

identified children, and the provision of genetic counseling and 
support services for the families of identified children. 

(4) Provision of necessary dietary treatment products or medications for 
identified children as medically indicated and when not otherwise 
available. 

(5) For each newborn, provision of physiological screening in each ear for 
the presence of permanent hearing loss. 

(b) The Commission shall adopt rules necessary to implement the Newborn 
Screening Program. The rules shall include, but shall not be limited to, the 
conditions for which screening shall be required, provided that screening shall 
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not be required when the parents or the guardian of the infant object to such 
screening. If the parents or guardian object to the screening, the okiectiat shall 
be presented in writing to the physician or other person responsible for 
administering the test, who shall place the written objection in the infant’s 
medical record. 

(b1) The Commission for Health Services shall adopt temporary and per- 
manent rules to include newborn hearing screening in the Newborn Screening 
Program established under this section. 

(c) The Department may impose a fee for a laboratory test performed 
pursuant to this section by the State Public Health Laboratory. A fee for a test 
must be based on the actual cost of performing the test. Fees collected shall 
remain in the Department to be used to offset the cost of the Newborn 
Screening Program. (1991, c. 661, s. 1; 1991 (Reg. Sess., 1992), c. 1039, s. 6; 
1998-131, s. 13; 2000-67, s. 11.31(a).) 

Editor’s Note. — 
Session Laws 2000-67, s. 1.1, provides: “This 

act shall be known as “The Current Operations 
and Capital Improvements Appropriations Act 
of 2000.” 

Session Laws 2000-67, s. 11.31(b), directs the 
Department of Health and Human Services, 
not later than March 1, 2001, to submit a 
progress report on the implementation of the 
newborn hearing screening program to the 
House of Representatives Appropriations Sub- 
committee on Health and Human Services and 
the Senate Appropriations Committee on Hu- 
man Resources, and to the Fiscal Research 
Division. The report is to include findings and 
recommendations relating to: (1) availability 
and adequacy of screening and diagnostic 
equipment; (2) staff training; 3) data on the 

number of infants screened, the number who 

failed the hearing screening, and the number 
fitted for amplification; (4) the follow-up pro- 
cess for audiological management; (5) referral 
procedures for child service coordination and 
other early intervention services; and (6) out- 
reach efforts to increase public awareness. 

Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 

severability clause. 
Effect of Amendments. — Session Laws 

2000-67, s. 11.31.(a), effective July 1, 2000, 
added subdivision (a)(5); and rewrote subsec- 

tion (c). 

Part 6. Adolescent Pregnancy Prevention Projects. 

§ 130A-131.15. Department to establish program. 

Editor’s Note. — 
Session Laws 2000-67, s. 1.1, provides: “This 

act shall be known as ‘The Current Operations 

and Capital Improvements Appropriations Act 

of 2000.” 
Session Laws 2000-67, s. 5(v), as amended by 

Session Laws 2000-138, s. 16(b), effective July 

1, 2000, directs the Department of Health and 

Human Services, Division of Public Health, in 

collaboration with local program administra- 

tors, the Adolescent Pregnancy Prevention Co- 

alition of North Carolina, and other organiza- 

tions to adopt guidelines for the administration 

of funds appropriated in the act for teen preg- 

nancy prevention and for parenting programs. 

In awarding grants, the Department 1s to tar- 

get counties with the highest teen pregnancy 

rates, increasingly higher teen pregnancy 

rates, high rates wihtin demographic sub- 

groups, or greatest need for parenting pro- 

grams. The Division is to encourage programs 

to implement best practice models. The Depart- 

ment is to issue an annual report on March 1 to 

specified House and Senate appropriations 

committees and the Fiscal Research Divison, 

which report is to include the program budget, 

a narrative describing each funded project, ef- 

fectiveness of the program, and status of the 

evaluation. 
Session Laws 2000-67, s. 11.40, purported to 

amend this section effective July 1, 2000, by 

rewriting it. Session Laws 2000-138, s. 16(a), 

effective July 1, 2000, repealed Session Laws 

2000-67, s. 11.40. 
Session Laws 2000-67, s. 28.2, provides: “Ex- 

cept for statutory changes or other provisions 

that clearly indicate an intention to have effects 

beyond the 2000-2001 fiscal year, the textual 
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provisions of this act apply only to funds appro- Session Laws 2000-67, s. 28.4, contains a 
priated for, and activities occurring during, the _ severability clause. 
2000-2001 fiscal year.” 

ARTICLE 6. 

Communicable Diseases. 

Part 6. Rabies. 

§ 130A-190. Rabies vaccination tags. 

(a) A licensed veterinarian or a certified rabies vaccinator who administers 
rabies vaccine to a dog or cat shall issue a rabies vaccination tag to the owner 
of the animal. The rabies vaccination tag shall show the year issued, a 
vaccination number, the words “North Carolina” or the initials “N.C.” and the 
words “rabies vaccine.” Dogs and cats shall wear rabies vaccination tags at all 
times. However, cats may be exempted from wearing the tags by local 
ordinance. 

(b) Rabies vaccination tags, links and rivets may be obtained from the 
Department. The Secretary is authorized to establish by rule a fee for the 
rabies tags, links and rivets. Except as otherwise authorized in this section, 
the fee shall not exceed the actual cost of the rabies tags, links and rivets, plus 
transportation costs. The Secretary may increase the fee beyond the actual 
cost plus transportation, by an amount not to exceed five cents ($.05) per tag, 
to fund rabies education and prevention programs. 

(c) The Department shall make available a special edition rabies tag to be 
known as the “I Care” tag. This tag shall be different in: shape from the 
standard tag and shall carry the inscription “I Care” in addition to the 
information required by subsection (a) of this section. The Secretary is 
authorized to establish a fee for the “I Care” rabies tag equal to the amount set 
forth in subsection (b) of this section plus an additional fifty cents ($.50). The 
additional fifty cents ($.50) shall be credited to the Spay/Neuter Account 
established in G.S. 19A-62. (1985, c. 122, s. 6; 1941, c. 259, s. 5; 1959, c. 352; 
1983, c. 891, s. 2; 1997-69, s. 1; 2000-163, s. 2.) 

Effect of Amendments. — Session Laws _ ignated the existing paragraph as present sub- 
2000-163, s. 2, effective January 1, 2001, des- sections (a) and (b), and added subsection (c). 

§ 130A-197. Infected dogs and cats to be destroyed; pro- 
tection of vaccinated dogs and cats. 

When the local health director reasonably suspects that a dog or cat has been 
exposed to the saliva or nervous tissue of a proven rabid animal or animal 
reasonably suspected of having rabies that is not available for laboratory 
diagnosis, the dog or cat shall be considered to have been exposed to rabies. A 
dog or cat exposed to rabies shall be destroyed immediately by its owner, the 
county Animal Control Officer or a peace officer unless the dog or cat has been 
vaccinated against rabies in accordance with this Part and the rules of the 
Commission more than three weeks prior to being exposed, and is given a 
booster dose of rabies vaccine within three days of the exposure. As an 
alternative to destruction, the dog or cat may be quarantined at a facility 
approved by the local health director for a period up to six months, and under 
reasonable conditions imposed by the local health director. (1935, c. 122, s. 14; 
1953, c. 876, s. 10; 1983, c. 891, s. 2; 2000-163, s. 4.) 
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Effect of Amendments. — Session Laws 
2000-163, s. 4, effective January 1, 2001, sub- 
stituted “When the local health ... nervous 
tissue of a proven rabid” for “A dog or cat bitten 
by a proven rabid,” substituted “diagnosis, the 
dog or cat shall be considered to have been 
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exposed to rabies. A dog or cat exposed to rabies 
shall be destroyed” for “diagnosis shall be de- 
stroyed,” substituted “prior to being exposed” 
for “prior to being bitten,” substituted “three 
days of the exposure” for “three days of the bite” 
and added the last sentence. 

ARTICLE 8. 

Sanitation. 

Part 6. Regulation of Food and Lodging Facilities. 

§ 1380A-250. Exemptions. 

The following shall be exempt from this Part: 
(1) Establishments that provide lodging described in G.S. 130A-248(a1) 

with four or fewer lodging units. 
(2) Condominiums. 
(3) (Effective until July 1, 2001) Establishments that prepare or serve 

food or provide lodging to regular boarders or permanent house guests 
only. 

(3) (Effective July 1, 2001) Establishments that prepare or serve food or 
provide lodging to regular boarders or permanent houseguests only. 
However, the rules governing food sanitation adopted under G.S. 
130A-248 apply to establishments that are not regulated under G.S. 
130A-235 and that prepare or serve food for pay to 13 or more regular 

boarders or permanent houseguests who are disabled or who are 55 

years of age or older. Establishments to which the rules governing 

food sanitation are made applicable by this subdivision that are in 

operation as of 1 July 2000 may continue to use equipment and 

construction in use on that date if no imminent hazard exists. 

Replacement equipment for these establishments shall comply with 

the rules governing food sanitation adopted under G.S. 130A-248. 

(4) Private homes that occasionally offer lodging accommodations, which 

may include the providing of food, for two weeks or less to persons 

attending special events, provided these homes are not bed and 

breakfast homes or bed and breakfast inns. 

(5) Private clubs. ; ; 

(6) Curb markets operated by the State Agricultural Extension Service. 

(7) Establishments that prepare or serve food or drink for pay no more 

frequently than once a month for a period. not to exceed two consec- 

utive days, including establishments permitted pursuant to this Part 

when preparing or serving food or drink at a location other than the 

permitted locations. 
(8) Establishments that put together, portion, set out, or hand out only 

beverages that do not include those made from raw apples or poten- 

tially hazardous beverages made from raw fruits or vegetables, using 

single service containers that are not reused on the premises. 

(9) Establishments where meat food products or poultry products are 

prepared and sold and which are under inspection by the North 

Carolina Department of Agriculture and Consumer Services or the 

United States Department of Agriculture. 

(10) Markets that sell uncooked cured country ham or uncooked cured 

salted pork and that engage in minimal preparation such as slicing, 

weighing, or wrapping the ham or pork, when this minimal prepara- 
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§ 180A-2501(3) is set out twice. See notes. 

tion is the only activity that would otherwise subject these markets to 
regulation under this Part. 

(11) Establishments that only set out or hand out beverages that are 
regulated by the North Carolina Department of Agriculture and 
Consumer Services in accordance with Article 12 of Chapter 106 of the 
General Statutes. 

(12) Establishments that only set out or hand out food that is regulated by 
the North Carolina Department of Agriculture and Consumer Ser- 
vices in accordance with Article 12 of Chapter 106 of the General 
Statutes. (1955, c. 1030, s. 4; 1957, c. 1214, s. 3; 1983, c. 884, ss. 1, 2; 
c. 891, s. 2; 1985 (Reg. Sess., 1986), c. 926; 1989, c. 551, s. 3; 1991, c. 
733, s. 3; 1998, c. 262, s. 4; c. 513, s. 14; 1995, c. 128, s. 14; 1997-261, 
s. 86; 1999-13, s. 1; 1999-247, s. 5; 2000-82, s. 1.) 

Subsection (3) Set Out Twice. The first 
version of subsection (3) is effective until July 1, 
2001. The second version of subsection (3) is 
effective July 1, 2001. 

Effect of Amendments. — 

Session Laws 2000-82, s. 1, effective July 1, 
2001, in subdivision (3), substituted 
“houseguests only” for “house guests only” in 
the first sentence and added the second, third 
and fourth sentences. 

ARTICLE 9. 

Solid Waste Management. 

Part 1. Definitions. 

§ 1380A-290. Definitions. 

Editor’s Note. — 
Session Laws 2000-19, s. 19, effective June 

26, 2000, authorizes the Commission on Health 
Services to adopt a rule that requires a person 
who generates wastes at a dry-cleaning facility 
or wholesale distribution facility, other than 
wastewater generated from dry-cleaning pro- 
cesses, which contain solvents 
perchloroethylene, F-1,1,3, or ibe Lal 
trichloroethane to deliver the wastes to a facil- 
ity legally authorized to manage or recycle 
hazardous wastes containing these solvents. 

Session Laws 2000-19, s. 22, provides: “This 
act constitutes a recent act of the General 
Assembly within the meaning of G.S. 150B- 
21.1. The Environmental Management Com- 
mission and the Commission on Health Ser- 
vices may adopt temporary rules to implement 
the provisions of this act until 1 July 2001.” 

Session Laws 2000-19, s. 21, directs the Sec- 
retary of Environment and Natural Resources 
to study dry-cleaning processes and equipment, 

specifically (1) to identify alternative dry-clean- 
ing processes and equipment in use or under 
development, (2) to identify historical trends in 
the use of these processes and equipment, and 
(3) to evaluate the benefits and costs of, as well 
as the feasibility of implementing and install- 
ing, these processes and equipment. If the Sec- 
retary finds that there are significant potential 
obstacles to the implementation of beneficial 
alternative dry-cleaning processes and equip- 
ment, the Secretary is to recommend to the 
General Assembly specific regulatory and 
nonregulatory policy measures to promote the 
increased use of such alternative processes and 
equipment by the State’s dry-cleaning industry. 
The Secretary is to issue an interim report by 
November 12, 2000, and a final report by Sep- 
tember 1, 2001, to the Environmental Review 
Commission, with findings, reeommendations, 
and legislative proposals. 

Session Laws 2000-19, s. 20, contains a 
severability clause. 
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Part 2A. Nonhazardous Solid Waste Management. 

§ 130A-309.12. Solid Waste Management Trust Fund. 

Editor’s Note. — Session Laws 1993, c. 471 
s. 11, as amended by Session Laws 1998-24, s. 
7, had provided that the repeal of subdivision 
(b)(4) would be effective July 1, 2002. Session 
Laws 2000-109, s. 9(a), effective July 13, 2000, 

amended Session Laws 1993, c. 471, s. 11, to 
delete the postponed date for this amendment. 
As to when an act takes effect absent specifica- 
tion of a date therein, see § 120-20. 

§ 130A-309.29. Adoption of rules. 

The Commission may adopt rules to implement the provisions of this Part 
pursuant to Article 2A of Chapter 150B of the General Statutes. (1991, c. 621, 
s. 12; 2000-189, s. 12.) 

Effect of Amendments. — Session Laws 

2000-189, s. 12, effective August 2, 2000, sub- 
stituted “Article 2A” for “Article 2.” 

Part 2D. Management of Discarded White Goods. 

§ 130A-309.81. (See Editor’s Note) Management of dis- 
carded white goods; disposal fee allowed. 

Editor’s Note. — Session Laws 1993-471, s. 
11, as originally enacted, had provided that the 
version of this section as amended by Session 
Laws 1993, c. 471, s. 6 (but subsequently re- 
pealed) would be effective July 1, 1998. Session 
Laws 1998-24, s. 11, extended this date to July 

1, 2002, and Session Laws 2000-109, s. 9(a), 
effective July 13, 2000, deleted the postponed 
date for this amendment. The second version of 
this section, as set out in the main volume, 
appears to be the version that has been in effect 
since July 1, 1998. 

§ 130A-309.82. (See Editor’s Note) Use of disposal tax pro- 
ceeds by counties. 

Editor’s Note. — Session Laws 1993-471, s. 
4 enacted this section and s. 7 provided for its 
postponed repeal. Session Laws 1993-471, s. 11 
made the section effective January 1, 1994, to 
repeal on July 1, 1999. Session Laws 1998-24, s. 
7 amended Session Laws 1993-471, s. 11 to 

§ 130A-309.83. (See Editor’s 
ment Account. 

Editor’s Note. — Session Laws 1993-471, s. 

4 enacted this section and s. 7 provided for its 

postponed repeal. Session Laws 1993-471, s. 11 

made the section effective January 1, 1994, to 

repeal on July 1, 1999. Session Laws 1998-24, s. 

7 amended Session Laws 1993-471, s. 11 to 

extend the postponed repeal date to July 1, 
2002. Session Laws 2000-109, s. 9(a), effective 
July 13, 2000, amended s. 11 to delete the 
postponed date for repeal of this section. As to 
when an act takes effect absent specification of 
a date therein, see § 120-20. 

Note) White Goods Manage- 

extend the postponed repeal date to July 1, 
9002. Session Laws 2000-109, s. 9(a), effective 

July 13, 2000, amended s. 11 to delete the 
postponed date for repeal of this section. As to 
when an act takes effect absent specification of 
a date therein, see § 120-20. 
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§ 130A-309.85. (See Editor’s Note) Department to submit 
annual report on the management of white 
goods. 

Editor’s Note. — Session Laws 1998-24, s. date for this amendment. As to when an act 

7, amended Session Laws 1993-471, s. 11, to takes effect absent specification of a date 

change the effective date of the amendment by therein, see § 120-20. 

Session Laws 1993-471, s. 9 to July 1, 2002. For the version of this section as amended by 

Session Laws 2000-109, s. 9(a), effective July Session Laws 1993, c. 471, s. 9, see the second 

13, 2000, amended s. 11 to delete the postponed _version in the main volume. 

Part 5. Brownfields Property Reuse Act. 

§ 130A-310.31. Definitions. 

Editor’s Note. — Session Laws 1997-392, s. G.S. 150B-21.1. The Environmental Manage- 
5, as amended by Session Laws 2000-19, s. 17, | ment Commission may adopt temporary rules 
provides: “This act constitutes a recent act of to implement this act until 30 June 2001.” 
the General Assembly within the meaning of 

§ 130A-310.32. Brownfields agreement. 

Cross References. — As to taxation of qual- 
ifying improvements on brownsfields, see 
§ 105-277.13 

§ 130A-310.34. Public notice and community involvement. 

(a) A prospective developer who desires to enter into a brownfields agree- 
ment shall notify the public and the community in which the brownfields 
property is located of planned remediation and redevelopment activities. The 
prospective developer shall submit a Notice of Intent to Redevelop a 
Brownfields Property and a summary of the Notice of Intent to the Depart- 
ment. The Notice of Intent shall provide, to the extent known, a legal 
description of the location of the brownfields property, a map showing the 
location of the brownfields property, a description of the contaminants involved 
and their concentrations in the media of the brownfields property, a description 
of the intended future use of the brownfields property, any proposed investi- 
gation and remediation, and a proposed Notice of Brownfields Property 
prepared in accordance with G.S. 130A-310.35. Both the Notice of Intent and 
the summary of the Notice of Intent shall state the time period and means for 
submitting written comment and for requesting a public meeting on the 
proposed brownfields agreement. The summary of the Notice of Intent shall 
include a statement as to the public availability of the full Notice of Intent. 
After approval of the Notice of Intent and summary of the Notice of Intent by 
the Department, the prospective developer shall provide a copy of the Notice of 
Intent to all local governments having jurisdiction over the brownfields 
property. The prospective developer shall publish the summary of the Notice of 
Intent in a newspaper of general circulation serving the area in which the 
brownfields property is located and shall file a copy of the summary of the 
Notice of Intent with the Codifier of Rules, who shall publish the summary of 
the Notice of Intent in the North Carolina Register. The prospective developer 
shall also conspicuously post a copy of the summary of the Notice of Intent at 
the brownfields site. 

(b) Publication of the approved summary of the Notice of Intent in the North 
Carolina Register and publication in a newspaper of general circulation shall 
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begin a public comment period of at least 60 da 
Bue eauone During the public comment aia cu “t Stas nares 
Aiea ieee of the community in which the brownfields property is located, and 
ocal governments having jurisdiction over the brownfields property may 
ent pupment on the proposed brownfields agreement, including methods 
aan 2 eee future land uses, and impact on local employment. 
epussaee SAT ui esires a public meeting on a proposed brownfields 
Poeun nis, ah a plan request for a public meeting to the Depart- 
shall consider all ys a i : e public comment period begins. The Department 
eae ? ras s for a public meeting and shall hold a public meeting 
if the Department determines that there is significant public interest in the 
proposed brownfields agreement. If the Department decides to hold a public 
meeting, the Department shall, at least 30 days prior to the public meeting, 
mail written notice of the public meeting to all persons who requested the 
public meeting and to any other person who had previously requested notice. 
The Department shall also direct the prospective developer to publish, at least 
30 days prior to the date of the public meeting, a notice of the public meeting 
at least one time in a newspaper having general circulation in such county 
where the brownfields property is located. In any county in which there is more 
than one newspaper having general circulation, the Department shall direct 
the prospective developer to publish a copy of the notice in as many newspa- 
pers having general circulation in the county as the Department in its 
discretion determines to be necessary to assure that the notice is generally 
available throughout the county. The Department shall prescribe the form and 
content of the notice to be published. The Department shall prescribe the 
procedures to be followed in the public meeting. The Department shall take 
detailed minutes of the meeting. The minutes shall include any written 
comments, exhibits, or documents presented at the meeting. 

(d) Prior to entering into a brownfields agreement, the Department shall 

take into account the comment received during the comment period and at the 

public meeting if the Department holds a public meeting. The Department 

shall incorporate into the brownfields agreement provisions that reflect 

comment received during the comment period and at the public meeting to the 

extent practical. The Department shall give particular consideration to written 

comment that is supported by valid scientific and technical information and 

analysis and to written comment from the units of local government that have 

taxing jurisdiction over the brownfields property. (1997-357, s. 2; 2000-158, s. 

2.) 

Effect of Amendments. — Session Laws government that have taxing jurisdiction over 

2000-158, s. 2, effective August 2, 2000, added the brownfields property” in subsection (d). 

“and to written comment from the units of local 

§ 130A-310.37. Construction of Part. 

Editor’s Note. — Session Laws 1997-392, s. G.S. 150B-21.1. The Environmental Manage- 

5, as amended by Session Laws 2000-19, s. 17, ment Commission may adopt temporary rules 

provides: “This act constitutes a recent act of to implement this act until 30 June 2001.” 

the General Assembly within the meaning of 
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ARTICLE 10. 

North Carolina Drinking Water Act. 

§ 130A-315. Drinking water rules. 

(a) The Commission shall adopt and the Secretary shall enforce drinking 
water rules to regulate public water systems. The rules may distinguish 
between community water systems and noncommunity water systems. 

(b) The rules shall: 
(1) Specify contaminants which may have an adverse effect on the public 

health; 
(2) Specify for each contaminant either: 

a. A maximum contaminant level which is acceptable in water for 
human consumption, if it is feasible to establish the level of the 
contaminant in water in public water systems; or 

b. One or more treatment techniques which lead to a reduction in the 
level of contaminants sufficient to protect the public health, if it is 
not feasible to establish the level of the contaminants in water in 
a public water system; and 

(3) Establish criteria and procedures to assure a supply of drinking water 
which dependably complies with maximum contaminant levels and 
treatment techniques as determined in paragraph (2) of this subsec- 
tion. These rules may provide for: 
a. The minimum quality of raw water which may be taken into a 

public water system; 
b. A program of laboratory certification; 
c. Monitoring and analysis; 
d. Record-keeping and reporting; 
e. Notice of noncompliance, failure to perform monitoring, variances 

and exemptions; 
f. Inspection of public water systems; inspection of records required 

to be kept; and the taking of samples; 
g. Criteria for design and construction of new or modified public 

water systems; 
h. Review and approval of design and construction of new or modified 

public water systems; 
1. Siting of new public water system facilities; 
j. Variances and exemptions from the drinking water rules; and 
k. Additional criteria and procedures as may be required to carry out 

the purpose of this Article. 
(b1) The rules may also establish criteria and procedures to insure an 

adequate supply of drinking water. The rules may: 
(1) Provide for record keeping and reporting. 
(2) Provide for inspection of public water systems and required records. 
(3) Establish criteria for the design and construction of new public water 

systems and for the modification of existing public water systems. 
(4) Kstablish procedures for review and approval of the design and 

construction of new public water systems and for the modification of 
existing public water systems. 

(4a) Limit the number of service connections to a public water system 
based on the quantity of water available to the public water system, 
provided that the number of service connections shall not be limited 
for a public water system operating in accordance with a local water 
supply plan that meets the requirements of G.S. 143-355(1). 

(5) Establish criteria and procedures for siting new public water systems. 
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(6) Provide for variances and exemptions from the rules. 
f st ) Provide for notice of noncompliance in accordance with G.S. 130A-324. 
( ‘ vite more water systems that are adjacent, that are owned or 

operated by the same supplier of water, that individually serve less than 15 
service connections or less than 25 persons but that in combination serve 15 or 
more service connections or 25 or more persons, and that individually are not 
public water systems shall meet the standards applicable to public water 
systems for the following contaminants: coliform bacteria, nitrates, nitrites, 
lead, copper, and other inorganic chemicals for which testing and monitoring is 
required for public water systems on 1 July 1994. The standards applicable to 
these contaminants shall be enforced by the Commission as though the water 
systems to which this subsection applies were public water systems. 

(b3) The Department shall not certify or renew a certification of a laboratory 
under rules adopted pursuant to subdivision (3)b. of subsection (b) of this 
section unless the laboratory offers to perform composite testing of samples 
taken from a single public water supply system for those contaminants that 
the laboratory is seeking certification or renewal of certification to the extent 
ater by regulations adopted by the United States Environmental Protection 
gency. 
(c) The drinking water rules may be amended as necessary in accordance 

with required federal regulations. 
(d) When a person that receives water from a public water system is 

authorized by the Utilities Commission, pursuant to G.S. 62-110(g), to install 
sub-meters and resell water to persons who occupy the same contiguous 
premises, that person shall be regulated as a consecutive water system. The 
monitoring, analysis, and record-keeping requirements applicable to consecu- 

tive water systems under this section shall be satisfied by the monitoring, 

analysis, and record keeping performed by the supplying water system and 

submitted to the Department in compliance with this section. The supplying 

water system shall perform the same level of monitoring, analysis, and record 

keeping that the supplying system would perform if the person that receives 

the water had not been authorized to resell water under G.S. 62-110(g), but the 

supplying water system shall not be required to perform additional monitor- 

ing, analysis, and record keeping. A supplying water system is not responsible 

for operation, maintenance, or repair of the consecutive water system. (1979, c. 

788, s. 1; 1983, c. 891, s. 2; 1985, c. 417, ss. 1, 2; 1991 (Reg. Sess., 1992), c. 826, 

s. 1; 1993 (Reg. Sess., 1994), c. 776, s. 15; 1995, c. 25, s. 1; 2000-172, s. 1.1.) 

Editor’s Note. — 
Session Laws 2000-172, s. 1.2 provides: “In 

enacting Section 1.1 of this act, it is the intent 

of the General Assembly to promote water 

conservation while protecting public health, 

safety, welfare, and the environment and avoid- 

ing unduly burdensome requirements on con- 

secutive water systems. Section 1.1 of this act 

shall not be construed to impose any require- 

ment on a supplying water system other than 

the requirements that apply to the supplying 
water system on the date this act becomes 
effective and that would apply to the supplying 
water system if a consecutive water system had 
not been authorized.” 

Session Laws 2000-172, s. 8.2, contains a 

severability clause. 
Effect of Amendments. — Session Laws 

2000-172, s. 1.1, effective August 2, 2000, added 

subsection (d). 
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ARTICLE 16. 

Postmortem Investigation and Disposition. 

Part 1. Postmortem Medicolegal Examinations and Services. 

§ 130A-385. Duties of medical examiner upon receipt of 
notice; reports; copies. 

(a) Upon receipt of a notification under G.S. 130A-383, the medical exam- 
iner shall take charge of the body, make inquiries regarding the cause and 
manner of death, reduce the findings to writing and promptly make a full 
report to the Chief Medical Examiner on forms prescribed for that purpose. 

The Chief Medical Examiner or the county medical examiner is authorized 
to inspect and copy the medical records of the decedent whose death is under 
investigation. In addition, in an investigation conducted pursuant to this 
Article, the Chief Medical Examiner or the county medical examiner is 
authorized to inspect all physical evidence and documents which may be 
relevant to determining the cause and manner of death of the person whose 
death is under investigation, including decedent’s personal possessions asso- 
ciated with the death, clothing, weapons, tissue and blood samples, cultures, 
medical equipment, X rays and other medical images. The Chief Medical 
Examiner or county medical examiner is further authorized to seek an 
administrative search warrant pursuant to G.S. 15-27.2 for the purpose of 
carrying out the duties imposed under this Article. In addition to the require- 
ments of G.S. 15-27.2, no administrative search warrant shall be issued 
pursuant to this section unless the Chief Medical Examiner or county medical 
examiner submits an affidavit from the office of the district attorney in the 
district in which death occurred stating that the death in question is not under 
criminal investigation. 

The Chief Medical Examiner shall provide directions as to the nature, 
character and extent of an investigation and appropriate forms for the 
required reports. The facilities of the central and district offices and their staff 
services shall be available to the medical examiners and designated patholo- 
gists in their investigations. 

(b) The medical examiner shall complete a certificate of death, stating the 
name of the disease which in his opinion caused death. If the death was from 
external causes, the medical examiner shall state on the certificate of death the 
means of death, and whether, in the medical examiner’s opinion, the manner 
of death was accident, suicide, homicide, execution by the State, or undeter- 
mined. The medical examiner shall also furnish any information as may be 
igs ae oe the State Registrar of Vital Statistics in order to properly classify 

e death. 
(c) The Chief Medical Examiner shall have authority to amend a medical 

examiner death certificate. 
(d) A copy of the report of the medical examiner investigation may be 

forwarded to the appropriate district attorney. 
(e) In cases where death occurred due to an injury received in the course of 

the decedent’s employment, the Chief Medical Examiner shall forward to the 
Commissioner of Labor a copy of the medical examiner’s report of the 
investigation, including the location of the fatal injury and the name and 
address of the decedent’s employer at the time of the fatal injury. The Chief 
Medical Examiner shall forward this report within 30 days of receipt of the 
information from the medical examiner. 
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(f) If a death occurred in a facility licensed subject to Article 2 or Article 3 of 
Chapter 122C of the General Statutes, or cee 1 or 1A of Chapter 131D of 
the General Statutes, and the deceased was a client or resident of the facility 
or a recipient of facility services at the time of death, then the Chief Medical 
Examiner shall forward a copy of the medical examiner’s report to the 
Secretary of Health and Human Services within 30 days of receipt of the report 
from the medical examiner. (1955, c. 972, s. 1; 1957, c. 1357, s. 1; 1967, c. 1154, 
s. 1; 1973, c. 476, s. 128; 1977, 2nd Sess., c. 1145; 1983, c. 891, s. 2; 1989, c. 353, 
s. 2; c. 797; 1991 (Reg. Sess., 1992), c. 894, s. 6; 2000-129, s. 4.) 

Editor’s Note. — Session Laws 2000-129, s. 
4, effective January 1, 2001, added subsection 
(f). 

Part 4. Human Tissue Donation Program. 

§ 130A-413. Coordinated human tissue donation program; 
legislative findings and purpose; program es- 
tablished. 

Legal Periodicals. — For note, “Organ Al- Broader Organ Sharing?” see 1999 Duke LJ. 
location and the States: Can the States Restrict 261. 
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Chapter 130B. 

Hazardous Waste Management Commission. 

Sec. 
130B-8. Commission may exempt itself from 

certain laws. 

§ 130B-8. Commission may exempt itself from certain 
laws. 

(a) Neither the Commission nor any contractor performing services on 
behalf of the Commission shall be subject to the following provisions of the 
General Statutes: 

(1) Article 3 of Chapter 143 (Purchases and Contracts); 
(2) Article 3C of Chapter 143 (Contracts to Obtain Consultant Services); 
(3) Article 3D of Chapter 143 (Procurement of Architectural, Engineering, 

and Surveying Services); 
(4) Article 8 of Chapter 143 (Public Contracts); 
(5) Article 8B of Chapter 1438 (State Building Commission); 
(6) G.S. 143-341 (Powers and Duties of the Department of Administra- 

tion); 
(7) Chapter 146 (State Lands); and 
(8) Article 2A of Chapter 150B shall not apply to contractor selection or 

technology selection pursuant to G.S. 1380B-13 and G.S. 130B-14. 
Articles 3 and 3A of Chapter 150B shall not apply to final decisions 
regarding site selection, contractor selection or technology selection 
pursuant to G.S. 130B-11, 130B-13, and 130B-14. 

(b) Subdivisions (1) through (7) of subsection (a) of this section shall apply 
only when the Commission determines that exemption from a particular 
provision of the General Statutes is in the best interest of the State. Each such 
determination by the Commission shall be set out in the official minutes of the 
Commission and shall state with particularity (i) the provision or provisions of 
the General Statutes from which the Commission exempts itself pursuant to 
this section, (11) the action or activities covered by such exemption, and (iii) the 
justification for such exemption, taking into account the purposes of such 
provisions of the General Statutes and of this Chapter. (1989, c. 168, s. 1; 1991 
(Reg. Sess., 1992), c. 890, s. 12; 2000-189, s. 13.) 

Effect of Amendments. — Session Laws _ stituted “Article 2A” for “Article 2” in subdivi- 
2000-189, s. 13, effective August 2, 2000, sub- sion (a)(8). 
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Chapter 131A. 

Health Care Facilities Finance Act. 

Sec. 
131A-21. Tax exemption. 

§ 131A-21. Tax exemption. 

The exercise of the powers granted by this Chapter will be in all respects for 
the benefit of the people of the State and will Sgt their health and weliseet 
if bonds or notes are issued by the Commission to provide or improve a health 
care facility, then until the bonds or notes are retired, the facility for which 
bonds or notes are issued is exempt from property taxes to the extent provided 
in this section. If refunding bonds or notes are issued to refund bonds or notes 
issued to provide or improve a health care facility, the facility will continue to 
be exempt from property taxes as provided in this section until such time as 
the refunding bonds or notes are retired, provided that the final maturity of the 
refunding bonds or notes does not extend beyond the final maturity of the 
original bonds or notes. 
The property tax exemption under this section shall not exceed the lesser of 

the original principal amount of the bonds or notes or the assessed value for ad 
valorem tax purposes of the facility. If bonds or notes are issued to finance more 
than one health care facility, only that portion of the principal amount of the 
bonds or notes used to provide or improve the particular facility, including any 
allocable reserves and financing costs, may be considered for the purpose of 
determining the amount of the exemption allowable under this section. The 
exemption authorized by this section shall begin with the first full tax year of 
the taxpayer following the issuance of the bonds and notes. This section does 
not affect a health care facility’s eligibility for a property tax exemption under 
Subchapter II of Chapter 105 of the General Statutes. 
Any bonds or notes issued by the Commission under the provisions of this 

Chapter shall at all times be free from taxation by the State or any local unit 
or political subdivision or other instrumentality of the State, excepting 
inheritance, estate, or gift taxes, income taxes on the gain from the transfer of 
the bonds and notes, and franchise taxes. The interest on the bonds and notes 

is not subject to taxation as income. (1975, c. 766, s. 1; 1995, c. 46, s. 12; 

2000-20, s. 1.) 

Effect of Amendments. — Session Laws that date, rewrote the first paragraph, inserted 

2000-20, s. 1, effective October 1, 2000, and the second paragraph and in the third para- 

applicable to bonds or notes issued on or after _ graph, inserted “estate.” 
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Chapter 131D. 

Inspection and Licensing of Facilities. 

Article 1. 

Licensing of Facilities. 

Sec. 
131D-2. Licensing of adult care homes for the 

aged and disabled. 
131D-4.2. Adult care homes; family care 

homes; annual cost reports; ex- 
emptions; enforcement. 

131D-4.3. Adult care home rules. 
131D-4.5. Rules adopted by Medical Care 

Commission. 
131D-9. (Effective until September 1, 2001) 

Immunization of residents of 
adult care homes. 

131D-9. (Effective September 1, 2001) Immu- 
nization of employees and resi- 
dents of adult care homes. 

131D-10. [Reserved.] 

Article 1A. 

Control Over Child Placing and Child 
Care. 

131D-10.4. Exemptions. 
131D-10.5. Powers and duties of the Commis- 

sion. 

Sec. 
131D-10.5A. Collection of data on use of re- 

straints in residential child-care 
facilities. 

131D-10.6. Powers and duties of the Depart- 
ment. 

131D-10.6A. Training by the Division of Social 
Services required. 

131D-10.6B. Report of death. 

Article 3. 

Adult Care Home Residents’ Bill of 

Rights. 

131D-21. Declaration of residents’ rights. 

131D-34.1. Report of death of resident. 

Article 5. 

Miscellaneous Provisions. 

131D-40. Criminal history record checks re- 
quired for certain applicants for 
employment. 

131D-42. Report on use of restraint. 

ARTICLE 1. 

Licensing of Facilities. 

§ 131D-2. Licensing of adult care homes for the aged and 
disabled. 

(a) The following definitions will apply in the interpretation of this section: 
(1) “Abuse” means the willful or grossly negligent infliction of physical 

pain, injury or mental anguish, unreasonable confinement, or the 
willful or grossly negligent deprivation by the administrator or staff of 
an adult care home of services which are necessary to maintain 
mental and physical health. 

(la) “Administrator” means a person approved by the Department of 
Health and Human Services who has the responsibility for the total 
operation of a licensed domiciliary home. 

(1b) “Adult care home” is an assisted living residence in which the 
housing management provides 24-hour scheduled and unscheduled 
personal care services to two or more residents, either directly or, for 
scheduled needs, through formal written agreement with licensed 
home care or hospice agencies. Some licensed adult care homes 
provide supervision to persons with cognitive impairments whose 
decisions, if made independently, may jeopardize the safety or well- 
being of themselves or others and therefore require supervision. 
Medication in an adult care home may be administered by designated, 
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trained staff. Adult care homes that provide care to two to six 
unrelated residents are commonly called family care homes. 

(1c) pee means services such as meals, housekeeping, transpor- 
niet and grocery shopping that do not involve hands-on personal 

(1d) alate living residence” means any group housing and services 
program tor two or more unrelated adults, by whatever name it is 
called, that makes available, at a minimum, one meal a day and 
Joo ag services and provides personal care services directly or 

ugh a formal written agreement with one or more licensed home 
care or hospice agencies. The Department may allow nursing service 
exceptions on a case-by-case basis. Settings in which services are 
delivered may include self-contained apartment units or single or 
shared room units with private or area baths. Assisted living resi- 
dences are to be distinguished from nursing homes subject to provi- 
sions of G.S. 131E-102. Effective October 1, 1995, there are two types 
of assisted living residences: adult care homes and group homes for 
developmentally disabled adults. Effective July 1, 1996, there is a 
third type, multiunit assisted housing with services. 

(le) “Compensatory agent” means a spouse, relative, or other caretaker 
who lives with a resident and provides care to a resident. 

(1f) “Department” means the Department of Health and Human Services 
unless some other meaning is clearly indicated from the context. 

(2) “Developmentally disabled adult” means a person who has attained 

the age of 18 years and who has a developmental disability defined as 
a severe, chronic disability of a person which: 
a. Is attributed to a mental or physical impairment or combination of 

mental and physical impairments; 
b. Is manifested before the person attains age 22; 

c. Is likely to continue indefinitely; 

d. Results in substantial functional limitations in three or more of the 

following areas of major life activity: (i) self-care, (11) receptive 

and expressive language, (iii) learning, (iv) mobility, (v) self- 

panertions (vi) eepaay for independent living, and (vii) economic 

self-sufficiency; an 
e. Reflects the person’s need for a combination and sequence of 

special, interdisciplinary, or generic care, treatment, or other 

services which are of lifelong or extended duration and are 

individually planned and coordinated. 

(3) Repealed by Session Laws 19985, c. 535, s. 8. 

(4) “Exploitation” means the illegal or improper use of an aged or disabled 

resident or his resources for another’s profit or advantage. 

(5) “Family care home” means an adult care home having two to six 

residents. The structure of a family care home may be no more than 

two stories high and none of the aged or physically disabled persons 

being served there may be housed in the upper story without provi- 

sion for two direct exterior ground-level accesses to the upper story. 

(6) “Group home for developmentally disabled adults” means an adult 

care home which has two to nine developmentally disabled adult 

residents. 

(7) Repealed by Session Laws 1995, c. 535, s. 8. } ky 

(7a) Effective July 1, 1996, “multiunit assisted housing with services 

means an assisted living residence 1n which hands-on personal care 

services and nursing services which are arranged by housing man- 

agement are provided by a licensed home care or hospice agency, 

through an individualized written care plan. The housing manage- 
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ment has a financial interest or financial affiliation or formal written 
agreement which makes personal care services accessible and avail- 
able through at least one licensed home care or hospice agency. The 
resident has a choice of any provider, and the housing management 
may not combine charges for housing and personal care services. All 
residents, or their compensatory agents, must be capable, through 
informed consent, of entering into a contract and must not be in need 
of 24-hour supervision. Assistance with self-administration of medi- 
cations may be provided by appropriately trained staff when dele- 
gated by a licensed nurse according to the home care agency’s 
established plan of care. Multiunit assisted housing with services 
programs are required to register with the Division of Facility 
Services and to provide a disclosure statement. The disclosure state- 
ment is required to be a part of the annual rental contract that 
includes a description of the following requirements: 
a. Emergency response system; 
b. Charges for services offered; 
c. Limitations of tenancy; 
d. Limitations of services; 
e. Resident responsibilities; 
f. Financial/legal relationship between housing management and 

home care or hospice agencies; 
g. Alisting of all home care or hospice agencies and other community 

services in the area; 
h. An appeals process; and 
i. Procedures for required initial and annual resident screening and 

referrals for services. 
Continuing care retirement communities, subject to regulation by the 
Department of Insurance under Chapter 58 of the General Statutes, 
are exempt from the regulatory requirements for multiunit assisted 
housing with services programs. 

(8) “Neglect” means the failure to provide the services necessary to 
maintain a resident’s physical or mental health. 

(9) “Personal care services” means any hands-on services allowed to be 
performed by In-Home Aides II or III as outlined in Department rules. 

(10) “Registration” means the submission by a multiunit assisted housing 
with services provider of a disclosure statement containing all the 
information as outlined in subdivision (7a) of this subsection. 

(11) “Resident” means a person living in an assisted living residence for 
the purpose of obtaining access to housing and services provided or 
made available by housing management. 

(12) “Secretary” means the Secretary of Health and Human Services 
unless some other meaning is clearly indicated from the context. 

(al) Persons not to be cared for in adult care homes. — Except when a 
physician certifies that appropriate care can be provided on a temporary basis 
to meet the resident’s needs and prevent unnecessary relocation, adult care 
agus shall not care for individuals with any of the following conditions or care 
needs: 

(1) Ventilator dependency; 
(2) Individuals requiring continuous licensed nursing care; 
(3) Individuals whose physician certifies that placement is no longer 

appropriate; 
(4) Individuals whose health needs cannot be met in the specific adult 

care home as determined by the residence; and 
(5) Such other medical and functional care needs as the Medical Care 

he eR SK determines cannot be properly met in an adult care 
ome. 
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(a2) Persons not to be cared for in multiunit assisted housing with services. 
— Except when a physician certifies that appropriate care can be provided on 
a temporary basis to meet the resident’s needs and prevent unnecessary 
relocation, multiunit assisted housing with services shall not care for individ- 
uals with any of the following conditions or care needs: 

(1) Ventilator dependency; 
(2) Dermal ulcers III and IV, except those stage III ulcers which are 

determined by an independent physician to be healing; 
(3) Intravenous therapy or injections directly into the vein, except for 

intermittent intravenous therapy managed by a home care or hospice 
agency licensed in this State; 

(4) Airborne infectious disease in a communicable state that requires 
isolation of the individual or requires special precautions by the 
caretaker to prevent transmission of the disease, including diseases 
sat as tuberculosis and excluding infections such as the common 
cold; 

(5) Psychotropic medications without appropriate diagnosis and treat- 
ment plans; 

(6) Nasogastric tubes; 
(7) Gastric tubes except when the individual is capable of independently 

feeding himself and caring for the tube, or as managed by a home care 
or hospice agency licensed in this State; 

(8) Individuals requiring continuous licensed nursing care; 
(9) Individuals whose physician certifies that placement is no longer 

appropriate; 
(10) Unless the individual’s independent physician determines otherwise, 

individuals who require maximum physical assistance as documented 

by a uniform assessment instrument and who meet Medicaid nursing 

facility level-of-care criteria as defined in the State Plan for Medical 

Assistance. Maximum physical assistance means that an individual 

has a rating of total dependence in four or more of the seven activities 

of daily living as documented on a uniform assessment instrument; 

(11) Individuals whose health needs cannot be met in the specific 

multiunit assisted housing with services as determined by the resi- 

dence; and 
(12) Such other medical and functional care needs as the Medical Care 

Commission determines cannot be properly met in multiunit assisted 

housing with services. 

(a3) Hospice eae — At the request of the resident, hospice care may be 

provided in an assisted living residence under the same requirements for 

hospice programs as described in Article 10 of Chapter 131E of the General 

Statutes. 
(b) Licensure; inspections. — 

. 

(1) The Department of Health and Human Services shall inspect and 

license, under rules adopted by the Medical Care Commission, all 

adult care homes for persons who are aged or mentally or physically 

disabled except those exempt in subsection (c) of this section. Licenses 

issued under the authority of this section shall be valid for one year 

from the date of issuance unless revoked earlier by the Secretary for 

failure to comply with any part of this section or any rules adopted 

hereunder adult care. Licenses shall be renewed annually upon filing 

and the Department's approval of the renewal application. A license 

shall not be renewed if outstanding fines and penalties imposed by the 

State against the home have not been paid. Fines and penalties for 

which an appeal is pending are exempt from consideration. The 

renewal application shall contain all necessary and reasonable infor- 
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mation that the Department may by rule require. Except as otherwise 
provided in this subdivision, the Department may amend a license by 
reducing it from a full license to a provisional license for a period of 
not more than 90 days whenever the Department finds that: 
a. The licensee has substantially failed to comply with the provisions 

of Articles 1 and 3 of Chapter 131D of the General Statutes and 
the rules adopted pursuant to these Articles; 

b. There is a reasonable probability that the licensee can remedy the 
licensure deficiencies within a reasonable length of time; and 

c. There is a reasonable probability that the licensee will be able 
thereafter to remain in compliance with the licensure rules for 
the foreseeable future. 

The Department may extend a provisional license for not more than 
one additional 90-day period upon finding that the licensee has made 
substantial progress toward remedying the licensure deficiencies that 
caused the license to be reduced to provisional status. 
The Department may revoke a license whenever: 
a. The Department finds that: 

1. The licensee has substantially failed to comply with the 
provisions of Articles 1 and 3 of Chapter 131D of the General 
Statutes and the rules adopted pursuant to these Articles; 
and 

2. It is not reasonably probable that the licensee can remedy the 
licensure deficiencies within a reasonable length of time; or 

b. The Department finds that: 
1. The licensee has substantially failed to comply with the 

provisions of Articles 1 and 3 of Chapter 131D of the General 
Statutes and the rules adopted pursuant to these Articles; 
and 

2. Although the licensee may be able to remedy the deficiencies 
within a reasonable time, it is not reasonably probable that 
the licensee will be able to remain in compliance with 
licensure rules for the foreseeable future; or 

c. The Department finds that the licensee has failed to comply with 
the provisions of Articles 1 and 3 of Chapter 131D of the General 
Statutes and the rules adopted pursuant to these Articles, and 
the failure to comply endangered the health, safety, or welfare of 
the patients in the facility. 

The Department may also issue a provisional license to a facility, 
pursuant to rules adopted by the Medical Care Commission, for 
substantial failure to comply with the provisions of this section or 
rules adopted pursuant to this section. Any facility wishing to contest 
the issuance of a provisional license shall be entitled to an adminis- 
trative hearing as provided in the Administrative Procedure Act, 
Chapter 150B of the General Statutes. A petition for a contested case 
shall be filed within 30 days after the Department mails written 
notice of the issuance of the provisional license. 

(1a) In addition to the licensing and inspection requirements mandated 
by subdivision (1) of this subsection, the Department shall ensure that 
adult care homes required to be licensed by this Article are monitored 
for licensure compliance on a regular basis. In carrying out this 
requirement, the Department shall work with county departments of 
social services to do the routine monitoring and to have the Division 
of Facility Services oversee this monitoring and perform any follow-up 
inspection called for. The Department shall monitor regularly the 
enforcement of rules pertaining to air circulation, ventilation, and 
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room temperature in resident living quarters. These rules shall 
include the requirement that air conditioning or at least one fan per 
resident bedroom and living and dining areas be provided when the 
pee een in the main center corridor exceeds 80 degrees Fahren- 

- the Department shall also keep an up-to-date directory of all 
persons who are administrators as defined in subdivision (1a) of 
subsection (a) of this section. 

(1b) No new license shall be issued for any adult care home to an 
applicant for licensure who: 

a. Was the owner, principal, or affiliate of an adult care home that had 
its license revoked until one full year after the date of revocation; 

b. Is the owner, principal, or affiliate of an adult care home that was 
assessed a penalty for a Type A or Type B violation until the 
earlier of one year from the date the penalty was assessed or until 
the home has substantially complied with the correction plan 
established pursuant to G.S. 131D-34 and substantial compliance 
has been certified by the Department; or 

c. Is the owner, principal, or affiliate of an adult care home that had 
its license summarily suspended or downgraded to provisional 
status as a result of Type A or B violations until six months from 

the date of reinstatement of the license, restoration from provi- 

sional SS in licensure, or termination of the provisional license, 
as applicable. 

_ An applicant for new licensure may appeal a denial of certification 

of substantial compliance under subparagraph b. of this subdivision 

by filing with the Department a request for review by the Secretary 

within 10 days of the date of denial of the certification. Within 10 days 

of receipt of the request for review the Secretary shall issue to the 

applicant a written determination that either denies certification of 

substantial compliance or certifies substantial compliance. The deci- 

sion of the Secretary is final. 
(2) Any individual or corporation that establishes, conducts, manages, or 

operates a facility subject to licensure under this section without a 

license is guilty of a Class 3 misdemeanor, and upon conviction shall 

be punishable only by a fine of not more than fifty dollars ($50.00) for 

the first offense and not more than five hundred dollars ($500.00) for 

each subsequent offense. Each day of a continuing violation after 

conviction shall be considered a separate offense. 

(3) In addition, the Department may summarily suspend a license pur- 

suant to G.S. 150B-3(c) whenever it finds substantial evidence of 

abuse, neglect, exploitation or any condition which presents an 

imminent danger to the health and safety of any resident of the home. 

Any facility wishing to contest summary suspension of a license shall 

be entitled to an administrative hearing as provided in the Adminis- 

trative Procedure Act, Chapter 150B of the General Statutes. A 

petition for a contested case shall be filed within 20 days after the 

Department mails a notice of summary suspension to the licensee. 

(4) Notwithstanding G.S. 8-53 or any other law relating to confidentiality 

of communications between physician and patient, in the course of an 

inspection conducted under subsection (b): a 

a. Department representatives may review any writing or other 

record concerning the admission, discharge, medication, care, 

medical condition, or history of any person who is or has been a 

resident of the facility being inspected, and 
b. Any person involved in giving care or treatment at or through the 

facility may disclose information to Department representatives; 
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unless the resident objects in writing to review of his records or 
disclosure of such information. . 

The facility, its employees and any other person interviewed in the 
course of an inspection shall be immune from liability for damages 
resulting from disclosure of any information to the Department. 
The Department shall not disclose: 
a. Any confidential or privileged information obtained under this 

subsection unless the resident or his legal representative autho- 
rizes disclosure in writing or unless a court of competent juris- 
diction orders disclosure, or 

b. The name of anyone who has furnished information concerning a 
facility without that person’s consent. 

The Department shall institute appropriate policies and procedures 
to ensure that unauthorized disclosure does not occur. All confidential 
or privileged information obtained under this section and the names 
of persons providing such information shall be exempt from Chapter 
132 of the General Statutes. 

(5) Notwithstanding any law to the contrary, Chapter 132 of the General 
Statutes, the Public Records Law, applies to all records of the State 
Division of Social Services of the Department of Health and Human 
Services and of any county department of social services regarding 
inspections of domiciliary care facilities except for information in the 
records that is confidential or privileged, including medical records, or 
that contains the names of residents or complainants. 

(6) Prior to issuing a new license or renewing an existing license, the 
Department shall conduct a compliance history review of the facility 
and its principals and affiliates. The Department may refuse to 
license a facility when the compliance history review shows a pattern 
of noncompliance with State law by the facility or its principals or 
affiliates, or otherwise demonstrates disregard for the health, safety, 
and welfare of residents in current or past facilities. The Department 
shall require compliance history information and make its determi- 
nation according to rules adopted by the Medical Care Commission. 

(c) The following are excluded from the provisions of this section and are not 
required to be registered or obtain licensure under this section: 

(1) Facilities licensed under Chapter 122C or Chapter 131E of the 
General Statutes; 

(2) Persons subject to rules of the Division of Vocational Rehabilitation 
Services; 

(3) Facilities that care for no more than four persons, all of whom are 
under the supervision of the United States Veterans Administration; 

(4) Facilities that make no charges for housing, amenities, or personal 
care service, either directly or indirectly; and 

(5) Institutions that are maintained or operated by a unit of government 
and that were established, maintained, or operated by a unit of 
government and exempt from licensure by the Department on Sep- 
tember 30, 1995. 

(cl) Although the contract obligation still remains to pay the housing 
management for any services covered by the contract between the resident and 
housing management, the resident of an assisted living facility has the right to 
obtain services not at the expense of the housing management, from providers 
other than the housing management. 

(c2) The Medical Care Commission shall adopt rules necessary to carry out 
this section. The Commission has the authority, in adopting rules, to specify the limitation of nursing services provided by assisted living residences. In developing rules, the Commission shall consider the need to ensure compara- 
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(c3) Nothing in this section shall 
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(c4) Housing programs for two or more unrelated adults that target their 

services to elderly or disabled persons in which the only services provided by 
the housing management, either directly or through an agreement or other 
arrangements, are amenities that include, at a minimum, one meal a day and 
housekeeping services, are exempt from licensure, but are required to be listed 

with the Division of Aging, providing information on their location and number 

of units operated. This type of housing is not considered assisted living. 
(d) Repealed by Session Laws 1995, c. 535, s. 8. 
(e) The Department shall ensure that facilities conduct and complete an 

assessment of each resident within seventy-two hours of admitting the 

resident and annually thereafter. In conducting the assessment, the facility 

shall use an assessment instrument approved by the Secretary upon the advice 

of the Director of the Division of Aging. The Department shall provide ongoing 

ene for facility personnel in the use of the approved assessment instru- 

ment. 
The facility shall use the assessment to develop appropriate and compre- 

hensive service plans and care plans and to determine the level and type of 

facility staff that is needed to meet the needs of residents. The assessment 

shall determine a resident’s level of functioning and shall include, but not be 

limited to, cognitive status and physical functioning in activities of daily living. 

Activities of daily living are personal functions essential for the health and 

well-being of the resident. The assessment shall not serve as the basis for 

medical care. The assessment shall indicate if the resident requires referral to 

the resident’s physician or other appropriate licensed health care professional 

or community resource. 

The Devietinent as part of its inspection and licensing of adult care homes 

shall review assessments and related service plans and care plans for a 

selected number of residents. In conducting this review, the Department shall 

determine: 
(1) Whether the appropriate assessment instrument was administered 

and interpreted correctly; 

(2) Whether the facility is capable of providing the necessary services; 

(3) Whether the service plan or care plan conforms to the results of an 

appropriately administered and interpreted assessment, and 

(4) Whether the service plans or care plans are being implemented fully 

and in accordance with an appropriately administered and inter- 

reted assessment. 

If the apartment finds that the facility is not carrying out its assessment 

responsibilities in accordance with this section, the Department shall notify 

the facility and require the facility to implement a corrective action plan. The 

Department shall also notify the resident of the results of its review of the 

assessment, service plans, and care plans developed for the resident. In 

addition to administrative penalties, the Secretary may suspend the
 admission 

of any new residents to the facility. The suspension shall be for the period 

determined by the Secretary and shall remain in effect until the Secretary is 

satisfied that conditions or circumstances merit removing the suspension. 

(f) If any provisions of this section or the application of it to any person or 

circumstance is held invalid, the invalidity does not affect other provisions or 
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applications of the section which can be given effect without the invalid 

provision or application, and to this end the provisions of this section are 

severable. 
(g) In order for an adult care home to maintain its license, it shall not hinder 

or interfere with the proper performance of duty of a lawfully appointed 
community advisory committee, as defined by G.S. 131D-31 and G.S. 131D-32. 

(h) Suspension of admissions to adult care home: 
(1) In addition to the administrative penalties described in subsection (b), 

the Secretary may suspend the admission of any new residents to an 
adult care home, where the conditions of the adult care home are 
detrimental to the health or safety of the residents. This suspension 
shall be for the period determined by the Secretary and shall remain 
in effect until the Secretary is satisfied that conditions or circum- 
stances merit removing the suspension. 

(2) In imposing a suspension under this subsection, the Secretary shall 
consider the following factors: 
a. The degree of sanctions necessary to ensure compliance with this 

section and rules adopted hereunder; and 
b. The character and degree of impact of the conditions at the home 

on the health or safety of its residents. 
(3) The Secretary of Health and Human Services shall adopt rules to 

implement this subsection. 
(4) Any facility wishing to contest a suspension of admissions shall be 

entitled to an administrative hearing as provided in the Administra- 
tive Procedure Act, Chapter 150B of the General Statutes. A petition 
for a contested case shall be filed within 20 days after the Department 
mails a notice of suspension of admissions to the licensee. 

(i) Notwithstanding the existence or pursuit of any other remedy, the 
Department of Health and Human Services may, in the manner provided by 
law, maintain an action in the name of the State for injunction or other process 
against any person to restrain or prevent the establishment, conduct, man- 
agement or operation of an adult care home without a license. Such action shall 
be instituted in the superior court of the county in which any unlicensed 
activity has occurred or is occurring. 

If any person shall hinder the proper performance of duty of the Secretary or 
his representative in carrying out this section, the Secretary may institute an 
action in the superior court of the county in which the hindrance has occurred 
for injunctive relief against the continued hindrance, irrespective of all other 
remedies at law. 

Actions under this subsection shall be in accordance with Article 37 of 
Chapter 1 of the General Statutes and Rule 65 of the Rules of Civil Procedure. 
(1868-9, c. 170, s. 3; Code, ss. 2332, 2333; Rev., ss. 3914, 3915; 1917, c. 170, s. 
1; 1919, c. 46, ss. 1, 2; C.S., s. 5006; 1925, c. 90, ss. 1, 2; 1927, c. 65; 1931, c. 175; 
1937, c. 319, s. 2; c. 486, ss. 3, 5; 1941, c. 270, s. 1; 1945, c. 185; 1951, c. 103; 
c. 1098, s. 2; 1953, c. 117; 1955, c. 269; 1957, c. 100, s. 1; c. 541, s. 7; 1959, c. 684; 
1961, c. 51, s. 2; 1965, cc. 391, 1175; 1969, c. 546, s. 1; 1973, c. 476, ss. 128, 138; 
1975, c. 729; 1981, c. 275, s. 2; c. 544, s. 1; 1983, c. 824, ss. 1-12; 1987, c. 827, 
ss. 1, 241; 1991, c. 572, ss. 1, 2; 1993, c. 321, s. 242: c. 530, s. 2: ¢. 539, s. 953; 
1994, Ex. Sess., c. 24, s. 14(c); 1995, c. 280, s. 1; c. 535, s. 8; 1997-443, s. 
11A.118(a); 1997-456, s. 20; 1997-522, s. 1; 1999-113, ss. 1, 2; 1999-193, s. 1; 
1999-334, ss. 1.2-1.5, 1.7, 1.14, 1.15, 3.3, 3.4; 1999-443, s. 2; 2000-140, s. 30.) 

Editor’s Note. — The section was amended “domiciliary” twice in the former third sentence 
by Session Laws 1999-113, s. 1, and by Session of the introductory language of subdivision 

Laws 1999-334, s. 1.7, in the coded bill drafting —(b)(1). The amendment by Session Laws 1999- 
format provided by § 120-20.1. Session Laws 113, s. 1, deleted the former third sentence of 
1999-334, s. 1.7 substituted “adult care” for the introductory language of subdivision (b)(1). 
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Session Laws 2000-140, s. 30, attempted to 
correct the coded bill drafting problem, but left 
extraneous language at the end of the second 
sentence in the subdivision. Subdivision (b)(1) 
has been set out in the form above at the 
direction of the Revisor of Statutes. 

Effect of Amendments. — 

INSPECTION OF FACILITIES §131D-4.2 

21, 2000, deleted “adult care adult care” follow- 

ing “adopted hereunder adult care” in the sec- 
ond sentence in subdivision (b)(1), which words 
had been inadvertently introduced when the 
section was amended by Session Laws 1999- 
113, s. 1 and by Session Laws 1999-334, s. 1.7. 

Session Laws 2000-140, s. 30, effective July 

§ 131D-4.2. Adult care homes; family care homes; annual 
cost reports; exemptions; enforcement. 

(a) Except for family care homes, adult care homes with a licensed capacity 
of seven to twenty beds, which are licensed pursuant to this Chapter, to 
Chapter 122C of the General Statutes, and to Chapter 131E of the General 
Statutes, shall submit audited reports of actual costs to the Department at 
least every two years in accordance with rules adopted by the Department 
under G.S. 148B-10. For years in which an audited report of actual costs is not 
required, an annual cost report shall be submitted to the Department in 
accordance with rules adopted by the Department under G.S. 143B-10. 

(b) Except for family care homes, adult care homes with a licensed capacity 
of twenty-one beds or more, which are licensed pursuant to this Chapter, to 
Chapter 122C of the General Statutes, and to Chapter 131E of the General 

Statutes, shall submit annual audited reports of actual costs to the Depart- 
ment of Health and Human Services, in accordance with rules adopted by the 

Department under G.S. 143B-10. 
6 Repealed by Session Laws 1999-334, s. 3.1, effective July 1,1999. 

(d) Facilities that do not receive State/County Special Assistance or Medic- 

aid personal care are exempt from the reporting requirements of this section. 

(e) Except as otherwise provided in this subsection, the annual reporting 

period for facilities licensed pursuant to this Chapter or Chapter 131K of the 

General Statutes shall be October 1 through September 30, with the annual 

report due by the following December 31, unless the Department determines 

there is good cause for delay. The annual report for combination facilities and 

free-standing adult care home facilities owned and operated by a hospital shall 

be due 15 days after the hospital's Medicare cost report 1s due. The annual 

report for combination facilities not owned and operated by a hospital shall be 

due 15 days after the nursing facility's Medicaid cost report is due. The annual 

reporting period for facilities licensed pursuant to Chapter 122C of the Gensra’ 

Statutes shall be July 1 through June 30, with the annual report due by the 

following December 31, unless the Department determines there is good cause 

for delay. Under this subsection, good cause is an action that is uncontrollable 

by the provider. If the Department finds good cause for delay, it may extend the 

deadline for filing a report for up to an additional 30 days. . | 

(f) The Department shall have the authority to conduct audits and review 

audits submitted pursuant to subsections (a), (b), and (c) above. — : 

(s) The Department shall suspend admissions to facilities that fail to submit 

Pol re ie by December 31, or by the date established by the Departm
ent 

ene ier cause for delay is found pursuant to G.S. 131D-4.2(e). Suspension 

of seer shall remain in effect until reports are submitted or Heese ate 

suspended or revoked under subdivision (2) of this subsection. ne Heat 

ment may take either or both of the following actions to enforce compliance by 

a facility with this section, or to punish noncompliance: 

(1) Seek a court order to enforce compliance; . p ts : 

(2) Suspend or revoke the fea tins heonses subject to the provisions 0 
atutes. 

h ener IO shall be used to adjust the adult care home 

a Steet an adjustment that is in addition to the annual standard 
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adjustment for inflation as determined by the Office of State Budget, Planning 
and Management. Rates for family care homes shall be based on market rate 
data. The Secretary of Health and Human Services shall adopt rules for the 
rate-setting methodology and audited cost reports in accordance with G.S. 
143B-10. (1995, c. 449, s. 3; c. 535, s. 10; 1997-73, ss. 1, 2; 1997-443, s. 
11A.118(a); 1998-212, s. 12.1A; 1999-334, ss. 3.1, 3.2; 2000-140, s. 93.1(a).) 

Effect of Amendments. — get, Planning, and Management” for “Office of 
Session Laws 2000-140, s. 93.1(a), effective State Budget and Management” in subsection 

July 21, 2000, substituted “Office of State Bud- _(h). 

§ 181D-4.3. Adult care home rules. 

(a) Pursuant to G.S. 143B-165, the North Carolina Medical Care Commis- 
sion shall adopt rules to ensure at a minimum, but shall not be limited to, the 
provision of the following by adult care homes: 

(1) Repealed by Session Laws 2000-111, s. 1, effective July 14, 2000. 
(2) Aminimum of 75 hours of training for personal care aides performing 

heavy care tasks and a minimum of 40 hours of training for all 
personal care aides. The training for aides providing heavy care tasks 
shall be comparable to State-approved Certified Nurse Aide I training. 
For those aides meeting the 40-hour requirement, at least 20 hours 
shall be classroom training to include at a minimum: 
a. Basic nursing skills; 
b. Personal care skills; 
c. Cognitive, behavioral, and social care; 
d. Basic restorative services; 
e. Residents’ rights. 
A minimum of 20 hours of training shall be provided for aides in 
family care homes that do not have heavy care residents. Persons who 
either pass a competency examination developed by the Department 
of Health and Human Services, have been employed as personal care 
aides for a period of time as established by the Department, or meet 
minimum requirements of a combination of training, testing, and 
experience as established by the Department shall be exempt from the 
training requirements of this subdivision; 

(3) Monitoring and supervision of residents; 
(4) Oversight and quality of care as stated in G.S. 131D-4.1; and 
(5) Adult care homes shall comply with all of the following staffing 

requirements: 
a. First shift (morning): 0.4 hours of aide duty for each resident 

(licensed capacity or resident census), or 8.0 hours of aide duty 
per each 20 residents (licensed capacity or resident census) plus 
3.0 hours for all other residents, whichever is greater; 

b. Second shift (afternoon): 0.4 hours of aide duty for each resident 
(licensed capacity or resident census), or 8.0 hours of aide duty 
per each 20 residents plus 3.0 hours for all other residents 
(licensed capacity or resident census), whichever is greater; 

c. Third shift (evening): 8.0 hours of aide duty per 30 or fewer 
residents (licensed capacity or resident census). 

In addition to these requirements, the facility shall provide staff to 
meet the needs of the facility’s heavy care residents equal to the 
amount of time reimbursed by Medicaid. As used in this subdivision, 
the term “heavy care resident” means an individual residing in an 
adult care home who is defined “heavy care” by Medicaid and for 
ne the facility is receiving enhanced Medicaid payments for such 
needs. 
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(b) Rules to implement this section shall b i e adopted 
egies) me water 150B of the General Statutes wide aca este 

c) Lhe Department may suspend or revoke a facilit s license subject to the 
provisions of Chapter 150B, to enforce compliance by a tecility with bing section 
or to punish noncompliance. (1995, c. 449, s. 3: é 
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Effect of Amendments. — 
Session Laws 2000-111, s. 1, effective July 14 

2000, substituted “143B-165, the North Caro- 
lina Medical Care” for “143B-153, the Social 

Services” in subsection (a) and repealed former 
subdivision (a)(1) pertaining to client assess- 
ment and independent case management. 

§ 131D-4.5. Rules adopted by Medical Care Commission. 

The Medical Care Commission shall adopt rules as follows: 
(1) Establishing minimum medication administration standards for adult 

care homes. The rules shall include the minimum staffing and 
training requirements for medication aides and standards for profes- 
sional supervision of adult care homes’ medication controls. The 
requirements shall be designed to reduce the medication error rate in 
adult care homes to an acceptable level. The requirements shall 
include, but need not be limited to, all of the following: 
a. Training for medication aides, including periodic refresher train- 

ing. 
-b. Standards for management of complex medication regimens. 
c. Oversight by licensed professionals. 
d. Measures to ensure proper storage of medication. 

(2) Establishing training requirements for adult care home staff in 

behavioral interventions. The training shall include appropriate re- 

sponses to behavioral problems posed by adult care residents. The 

training shall emphasize safety and humane care and shall specifi- 

cally include alternatives to the use of restraints. 

_ (3) Establishing minimum training and education qualifications for su- 

pervisors in adult care homes and specifying the safety responsibili- 

ties of supervisors. 
(4) Specifying the qualifications of staff who shall be on duty in adult care 

homes during various portions of the day in order to assure safe and 

quality care for the residents. The rules shall take into account varied 

resident needs and population mixes. 

(5) Implementing the due process and appeal rights for discharge and 

transfer of residents in adult care homes afforded by G.S. 181D-21. 

The rules shall offer at least the same protections to residents as State 

and federal rules and regulations governing the transfer or discharge 

of residents from nursing homes. 

(6) Establishing procedures for determining the compliance history of 

adult care homes’ principals and affiliates. The rules shall include 

criteria for refusing to license facilities which have a history of, or 

have principals or affiliates with a history of, noncompliance with 

State law, or disregard for the health, safety, and welfare of residents. 

(7) For the licensure of special care units in accordance with G.S. 

131D-4.6, and for disclosures required to be made under G.S. 131D-8. 

(8) For time limited provisional licenses and for granting extensions for 

provisional licenses. (1999-334, s. 1.1; 2000-111, s. 2.) 
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Effect of Amendments. — Session Laws 

2000-111, s. 2, effective July 14, 2000, rewrote 
subdivision (5). 

§ 131D-9. (Effective until September 1, 2001) Immuniza- 
tion of residents of adult care homes. 

(a) Except as provided in subsection (e) of this section, an adult care home 
licensed under this Article shall require residents to be immunized against 
pneumococcal disease. 

(b) Upon admission, an adult care home shall notify the resident of the 
immunization requirements of this section and shall request that the resident 
agree to be immunized against pneumococcal disease. 

(c) An adult care home shall document the immunization against 
pneumococcal disease for each resident. Upon finding that a resident is lacking 
the immunization, or if the adult care home is unable to verify that the 
individual has received the required immunization, the adult care home shall 
provide or arrange for immunization. The immunization and documentation 
required shall occur not later than November 30 of each year. 

(d) For an individual who becomes a resident of the adult care home after 
November 30 but before March 30 of the following year, the adult care home 
shall determine the individual’s status for the immunization required under 
this section, and if found to be deficient, the adult care home shall provide the 
immunization. 

(e) No individual shall be required to receive vaccine under this section if 
the vaccine is medically contraindicated, or if the vaccine is against the 
individual’s religious beliefs, or if the individual refuses the vaccine after being 
fully informed of the health risks of not being immunized. 

(f) Notwithstanding any other provision of law to the contrary, the Health 
Services Commission shall have the authority to adopt rules to implement the 
immunization requirements of this section. (2000-112, s. 1.) 

Section Set Out Twice. — The section Session Laws 2000-112, s. 5, directs the De- 
above is effective until September 1, 2001. For partment of Health and Human Services to 
the section as amended September 1, 2001, see make available to nursing homes and adult 
the following section, also numbered § 131D-9. care homes educational and informational ma- 

Editor’s Note. — Session Laws 2000-112, s. terials pertaining to vaccinations required un- 
7, made this section effective July 14, 2000. der the act. 

§ 131D-9. (Effective September 1, 2001) Immunization of 
employees and residents of adult care homes. 

_ (a) Except as provided in subsection (e) of this section, an adult care home 
licensed under this Article shall require residents and employees to be 
immunized annually against influenza virus and shall require residents to also 
be immunized against pneumococcal disease. 
_ (b) Upon admission, an adult care home shall notify the resident of the 
immunization requirements of this section and shall request that the resident 
agree to be immunized against influenza virus and pneumococcal disease. 

(b1) An adult care home shall notify every employee of the immunization 
requirements of this section and shall request that the employee agree to be 
immunized against the influenza virus. 
_ (c) An adult care home shall document the annual immunization against 
influenza virus and the immunization against pneumococcal disease for each 
resident and each employee, as required under this section. Upon finding that 
a resident is lacking one or both of these immunizations or that an employee 
has not been immunized against influenza virus, or if the adult care home is 
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§ 131D-9 is set out twice. See notes. 
ee I YT Asi an phanane fe EAT e ee eee eee 
unable to verify that the individual has received the required immunization 
the adult care home shall provide or arrange for arate The immuni- 
zation and documentation required shall occur not later than November 30 of 

are sehereaiaidualwhat or an Individual who becomes a resident of or who is newly employed b 
the adult care home after November 30 but before March 30 ede esllaeaeie 
year, the adult care home shall determine the individual’s status for the 
immunizations required under this section, and if found to be deficient, the 
adult care home shall provide the immunization. 

(e) No individual shall be required to receive vaccine under this section if 
the vaccine is_ medically contraindicated, or if the vaccine is against the 
individual s religious beliefs, or if the individual refuses the vaccine after being 
fully informed of the health risks of not being immunized. 

(f) Notwithstanding any other provision of law to the contrary, the Health 
Services Commission shall have the authority to adopt rules to implement the 
immunization requirements of this section. 

(g) As used in this section, “employee” means an individual who is a 
part-time or full-time employee of the adult care home. (2000-112, ss. 1, 2.) 

Section Set Out Twice. — The section 
above is effective September 1, 2001. For the 
section as in effect until September 1, 2001, see 
the previous section, also numbered § 131D-9. 

Effect of Amendments. — Session Laws 
2000-112, s. 2, effective September 1, 2001, 
inserted “employees and” in the section head- 
ing; substituted “and employees to be immu- 
nized annually against influenza virus and 
shall require residents to also be immunized 

against” for “to be immunized against” in sub- 

section (a); in subsection (b), inserted “influen- 

za virus and”; added subsection (b1); in subsec- 
tion (c), inserted “annual immunization against 
influenza virus and the” and “and each em- 
ployee, as required under this section” in the 
first sentence, and substituted “one or both of 
these immunizations or that an employee has 
not been immunized against influenza virus” 
for “the immunization”; inserted “or who is 
newly employed by” in subsection (d); added 
subsection (g); and made a minor wording 

change. 

§ 131D-10: Reserved for future codification purposes. 

ArtIcLe 1A. 

Control Over Child Placing and Child Care. 

§ 131D-10.4. Exemptions. 

This Article shall not apply to: 

(1) Any residential child-care facility chartered by the laws of the State of 

North Carolina (or operating under charters of other states which 

have complied with the corporation laws of North Carolina) which has 

ee iant and assets worth sixty thousand dollars ($60,000) or more and 

which is owned or operated by a religious denomination or fraternal 

order and which was in operation before J uly 1, 1977; 

(2) State institutions for emotionally disturbed or delinquent children, 

the mentally ill, mentally retarded, and substance abusers; 

(3) Secure detention facilities as specified in Article 12 of Chapter 143B of 

1 Statutes; 
ce 

Brena rde facilities subject to the rules of the Commission for Mental 

Health, Developmental Disabilities, and Substance Abuse Services as 

specified in Article 2 of Chapter 122C of the General Statutes; 
(4) 
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(5) Persons authorized by statute to receive and place children for foster 
care and adoption in accordance with G.S. 108A-14; 

(6) Primarily educational institutions as defined in G.S. 1381D-10.2(11); or 

(7) Individuals who are related by blood, marriage, or adoption to the 
child. (1983, c. 637, s. 2; 1985, c. 589, s. 39; 1991, c. 636, s. 19(b); 
1998-202, s. 13(ii); 1999-423, s. 6; 2000-137, s. 4(gg).) 

Effect of Amendments. — ter 143B” for “Article 3C of Chapter 147” in 
Session Laws 2000-137, s. 4(gg), effective subdivision (8). 

July 20, 2000, substituted “Article 12 of Chap- 

§ 131D-10.5. Powers and duties of the Commission. 

In addition to other powers and duties prescribed by law, the Commission 
shall exercise the following powers and duties: 

(1) Adopt, amend and repeal rules consistent with the laws of this State 
and the laws and regulations of the federal government to implement 
the provisions and purposes of this Article; 

(2) Issue declaratory rulings as may be needed to implement the provi- 
sions and purposes of this Article; 

(3) Adopt rules governing procedures to appeal! Department decisions 
pursuant to this Article granting, denying, suspending or revoking 
licenses; 

(4) Adopt criteria for waiver of licensing rules adopted pursuant to this 
Article; 

(5) Adopt rules on documenting the use of physical restraint in residential 
child-care facilities; and 

(6) Adopt rules establishing personnel and training requirements related 
to the use of physical restraints and time-out for staff employed in 
residential child-care facilities. (1983, c. 637, s. 2; 2000-129, s. 2(a).) 

Effect of Amendments. — Session Laws added subdivisions (5) and (6); and made two 
2000-129, s. 2(a), effective January 1, 2001, minor stylistic changes. 

§ 131D-10.5A. Collection of data on use of restraints in 
residential child-care facilities. 

A residential child-care facility that employs physical restraint of a child 
shall collect data on the use of the restraint. The data shall reflect for each 
incidence, the type of procedure used, the length of time employed, alternatives 
considered or employed, and the effectiveness of the procedure or alternative 
employed. The facility shall analyze the data on at least a quarterly basis to 
monitor effectiveness, determine trends, and take corrective action where 
necessary. The facility shall make the data available to the Department upon 
request. Nothing in this subsection abrogates State or federal law or require- 
ments pertaining to the confidentiality, privilege, or other prohibition against 
disclosure of information provided to the Department under this subsection. In 
reviewing data requested under this subsection, the Department shall adhere 
to State and federal requirements of confidentiality, privilege, and other 
prohibitions against disclosure and release applicable to the information 
received under this subsection. (2000-129, s. 2(b).) 

Editor’s Note. — Session Laws 2000-129, s. 
7, made this section effective January 1, 2001. 
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Effect of Amendments. — Session Laws 

2000-129, s. 5(b), effective January 1752001, 

added subdivision (10). 
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§ 131D-10.6A. Training by the Division of Social Services 
required. 

(a) The Division of Social Services, Department of Health and Human 
Services, shall continue the in-house training component that provides a 
mandated require a minimum of 30 hours of preservice training for foster care 
parents either prior to licensure or within six months from the date a 
provisional license is issued pursuant to G.S.131D-10.3, and 84 hours for foster 
care workers and adoption social workers 131D-10.3 and a mandated mini- 
mum of 10 hours of continuing education for all foster care parents and 18 
hours for foster care workers and adoption social workers. annually after the 
year in which a license is obtained. 

(b) (See Editor’s Note) The Division of Social Services shall establish 
minimum training requirements for child welfare services staff. The minimum 
training requirements established by the Division are as follows: 

(1) Child welfare services workers shall complete a minimum of 72 hours 
of preservice training before assuming direct client contact responsi- 
bilities. 

(2) Child protective services workers shall complete a minimum of 18 
hours of additional training that the Division of Social Services 
determines is necessary to adequately meet training needs. 

(3) Foster care and adoption workers shall complete a minimum of 39 
hours of additional training that the Division of Social Services 
determines is necessary to adequately meet training needs. 

(4) Child welfare services supervisors shall complete a minimum of 72 
hours of preservice training before assuming supervisory responsibil- 
ities and a minimum of 54 hours of additional training that the 
Division of Social Services determines is necessary to adequately meet 
training needs. 

(5) Child welfare services staff shall complete 24 hours of continuing 
education annually. | 

The Division of Social Services may grant an exception in whole or in part to 
the requirement under subdivision (1) of this subsection to child welfare 
workers who satisfactorily complete or are enrolled in a masters or bachelors 
program after July 1, 1999, from a North Carolina social work program 
accredited pursuant to the Council on Social Work Education. The program’s 
curricula must cover the specific preservice training requirements as estab- 
lished by the Division of Social Services. 

The Division of Social Services shall ensure that training opportunities are 
available for county departments of social services and consolidated human 
service agencies to meet the training requirements of this subsection. (1995, c. 
324, s. 23.25; 1997-390, s. 11.1; 1997-443, s. 11A.118(a); 2000-67, s. 11.14(c).) 

Editor’s Note. — vices and consolidated human services agencies 
Session Laws 1997-443, s. 11.57(d), as to meet the training requirements, and pro- 

amended by Session Laws 1998-212, s. 12.22, vided that Session Laws 1997-443, s. 11.57(d), 
and by Session Laws 1999-237, s. 11.28(b), as amended, should continue in effect until 
provided that, notwithstanding this section, explicitly repealed. Session Laws 2000-67, s. 
the Division of Social Services should establish 11.14(b), repealed Session Laws 1997-443, s. 
training requirements for child welfare services _11.57(d), as amended, effective July 1, 2000. 
staff initially hired on and after January 1, Session Laws 2000-67, s. 1.1, provides: “This 
1998, set the minimum training requirements _ act shall be known as ‘The Current Operations 
and circumstances in which the Division could and Capital Improvements Appropriations Act 
waive training requirements for child welfare of 2000’.” 
workers enrolled in a masters or bachelors Session Laws 2000-67, s. 11.14(d), provides 
degree program, provided that the Division that subsection (b) of this section, as enacted by 
should ensure that training opportunities were the act, applies to child welfare services staff available for county departments of social ser- initially hired on or after January 1, 1998. 
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Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Effect of Amendments. — Session Laws 

2000-67, s. 11.14(c), effective July 1, 2000, re- 

wrote the section. See editor’s note. 

§ 131D-10.6B. Report of death. 

(a) A facility licensed under this Article shall notify the Department 
immediately upon the death of any resident of the facility that occurs within 
seven days of physical restraint of the resident, and shall notify the Depart- 
ment within three days of the death of any resident of the facility resulting 
from violence, accident, suicide, or homicide. The Department may assess a 
civil penalty of not less than five hundred dollars ($500.00) and not more than 
one thousand dollars ($1,000) against a facility that fails to notify the 
Department of a death and the circumstances surrounding the death known to 
the facility. Chapter 150B of the General Statutes governs the assessment of a 
penalty under this section. A civil penalty owed under this section may be 
recovered in a civil action brought by the Department or the Attorney General. 
The clear proceeds of the penalty shall be remitted to the State Treasurer for 
deposit in accordance with State law. 

(b) Upon receipt of notification from a facility in accordance with subsection 
(a) of this section, the Department shall notify the Governor’s Advocacy 
Council for Persons With Disabilities that a person with a disability has died. 
The Department shall provide the Council access to the information about each 
death reported to the Council pursuant to subsection (a) of this section, 

including information resulting from any investigation of the death by the 

Department, and from reports received from the Chief Medical Examiner 

pursuant to G.S. 130A-385. The Council shall use the information in accor- 

dance with its powers and duties under G.S. 143B-403.1 and applicable federal 

law and regulations. 
(c) If er esth of a resident of the facility occurs within seven days of the 

use of physical restraint, the Department shall initiate immediately an 

investigation of the death. . 

(d) Nothing in this section abrogates State or federal law or requirements 

pertaining to the confidentiality, privilege, or other prohibition against disclo- 

sure of information provided to the Department or the Council. In carrying out 

the requirements of this section, the Department and the Council shall adhere 

to State and federal requirements of confidentiality, privilege, and other 

prohibitions against disclosure and release applicable to the information 

received under this section. A facility or provider that makes available 

confidential information in accordance with this section and with State and 

federal law is not liable for the release of the information. 

(e) The Secretary shall establish a standard reporting format for reporting 

deaths pursuant to this section and shall provide to facilities subject to this 

section a form for the facility’s use in complying with this section. (2000-129, s. 

5(a).) 

Editor’s Note. — Session Laws 2000-129, s. 

7, made this section effective January 1, 2001. 
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ARTICLE 3. 

Adult Care Home Residents’ Bill of Rights. 

§ 131D-21. Declaration of residents’ rights. 

Each facility shall treat its residents in accordance with the provisions of 
this Article. Every resident shall have the following rights: 

(1) To be treated with respect, consideration, dignity, and full recognition 
of his or her individuality and right to privacy. 

(2) To receive care and services which are adequate, appropriate, and in 
compliance with relevant federal and State laws and rules and 
regulations. 

(3) To receive upon admission and during his or her stay a written 
statement of the services provided by the facility and the charges for 
these services. 

(4) To be free of mental and physical abuse, neglect, and exploitation. 
(5) Except in emergencies, to be free from chemical and physical restraint 

unless authorized for a specified period of time by a physician 
according to clear and indicated medical need. 

(6) To have his or her personal and medical records kept confidential and 
not disclosed without the written consent of the individual or guard- 
ian, which consent shall specify to whom the disclosure may be made, 
except as required by applicable State or federal statute or regulation 
or by third party contract. It is not the intent of this section to prohibit 
access to medical records by the treating physician except when the 
individual objects in writing. Records may also be disclosed without 
the written consent of the individual to agencies, institutions or 
individuals which are providing emergency medical services to the 
individual. Disclosure of information shall be limited to that which is 
necessary to meet the emergency. 

(7) To receive a reasonable response to his or her requests from the facility 
administrator and staff. 

(8) To associate and communicate privately and without restriction with 
people and groups of his or her own choice on his or her own or their 
initiative at any reasonable hour. 

(9) To have access at any reasonable hour to a telephone where he or she 
may speak privately. 

(10) To send and receive mail promptly and unopened, unless the resident 
requests that someone open and read mail, and to have access at his 
or her expense to writing instruments, stationery, and postage. 

(11) To be encouraged to exercise his or her rights as a resident and 
citizen, and to be permitted to make complaints and suggestions 
without fear of coercion or retaliation. 

(12) To have and use his or her own possessions where reasonable and 
have an accessible, lockable space provided for security of personal 
valuables. This space shall be accessible only to the resident, the 
administrator, or supervisor-in-charge. 

(13) To manage his or her personal needs funds unless such authority has 
been delegated to another. If authority to manage personal needs 
funds has been delegated to the facility, the resident has the right to 
examine the account at any time. 

(14) To be notified when the facility is issued a provisional license or 
notice of revocation of license by the North Carolina Department of 
Health and Human Services and the basis on which the provisional 
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license or notice of revocation of license was issued. Th residen 
15 ie Base le family member or guardian shall also be notiHeda ob 

(15) To have freedom to participate by choice in accessible community 
activities and in social, political, medical, and religious resources and 
to have freedom to refuse such participation. 

(16) To receive upon admission to the facility a copy of this section. 
(17) To not be transferred or discharged from a facility except for medical 

reasons, the residents“ own or other residents” welfare, nonpayment 
for the stay, or when the transfer is mandated under State or federal 
law. The resident shall be given at least 30 days“ advance notice to 
ensure orderly transfer or discharge, except in the case of jeopardy to 
the health or safety of the resident or others in the home. The resident 
has the right to appeal a facility’s attempt to transfer or discharge the 
resident pursuant to rules adopted by the Medical Care Commission, 
and the resident shall be allowed to remain in the facility until 
resolution of the appeal unless otherwise provided by law. The 
Medical Care Commission shall adopt rules pertaining to the transfer 
and discharge of residents that offer at least the same protections to 
residents as State and federal rules and regulations governing the 
transfer or discharge of residents from nursing homes. (1981, c. 923, 
s. 1; 1983, c. 824, s. 18; 1983 (Reg. Sess., 1984), c. 1076; 1997-443, s. 
11A.118(a); 1999-334, s. 1.6; 2000-111, s. 3.) 

Effect of Amendments. — 2000, substituted “Medical Care Commission” 
Session Laws 2000-111, s. 3, effective July 14, for “Secretary” twice in subdivision (17). 

§ 131D-34.1. Report of death of resident. 

(a) An adult care home shall notify the Department of Health and Human 

Services immediately upon the death of any resident that occurs in the adult 

care home or that occurs within 24 hours of the resident’s transfer to a hospital 

if the death occurred within seven days of the adult care home’s use of physical 

restraint or physical hold of the resident, and shall notify the Department of 

Health and Human Services within three days of the death of any resident of 

the adult care home resulting from violence, accident, suicide, or homicide. The 

Department may assess a civil penalty of not less than five hundred dollars 

($500.00) and not more than one thousand dollars ($1,000) against a facility 

that fails to notify the Department of a death and the circumstances surround- 

ing the death known to the facility. Chapter 150B of the General Statutes 

governs the assessment of a penalty under this section. A civil penalty owed 

under this section may be recovered in a civil action brought by the Depart- 

ment or the Attorney General. The clear proceeds of the penalty shall be 

remitted to the State Treasurer for deposit in accordance with State law. 

(b) Upon receipt of notification from an adult care home in accordance with 

subsection (a) of this section, the Department of Health and Human Services 

shall notify the Governor’s Advocacy Council for Persons With Disabilities that 

a person with a disability has died. The Department shall provide the Council 

access to the information about each death reported pursuant to subsection (a) 

of this section, including information resulting from any investigation of the 

death by the Department and from reports received from the Chief Medical 

Examiner pursuant to G.S. 130A-385. The Council shall use the information in 

accordance with its powers and duties under G.S. 143B-403.1 and applicable 

federal law and regulations. if 

(c) If the death of a resident of the adult care home occurs within seven days 

of the adult care home’s use of physical restraint or physical hold, the 

Department shall initiate immediately an investigation of the death. 
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(d) Nothing in this section abrogates State or federal law or requirements 

pertaining to the confidentiality, privilege, or other prohibition against disclo- 

sure of information provided to the Department or the Council. In carrying out 

the requirements of this section, the Department and the Council shall adhere 

to State and federal requirements of confidentiality, privilege, and other 

prohibitions against disclosure and_ release applicable to the information 

received under this section. A facility or provider that makes available 

confidential information in accordance with this section and with State and 

federal law is not liable for the release of the information. 

(e) The Secretary shall establish a standard reporting format for reporting 

deaths pursuant to this section and shall provide to facilities subject to this 
section a form for the facility’s use in complying with this section. (2000-129, s. 

6(a).) 

Editor’s Note. — Session Laws 2000-129, s. 
7, made this section effective January 1, 2001. 

ARTICLE 5. 

Miscellaneous Provisions. 

§ 181D-40. Criminal history record checks required for 
certain applicants for employment. 

(a) Requirement; Adult Care Home. — An offer of employment by an adult 
care home licensed under this Chapter to an applicant to fill a position that 
does not require the applicant to have an occupational license is conditioned on 
consent to a criminal history record check of the applicant. If the applicant has 
been a resident of this State for less than five years, then the offer of 
employment is conditioned on consent to a State and national criminal history 
record check of the applicant. The national criminal history record check shall 
include a check of the applicant’s fingerprints. If the applicant has been a 
resident of this State for five years or more, then the offer is conditioned on 
consent to a State criminal history record check of the applicant. An adult care 
home shall not employ an applicant who refuses to consent to a criminal 
history record check required by this section. Within five business days of 
making the conditional offer of employment, an adult care home shall submit 
a request to the Department of Justice under G.S. 114-19.10 to conduct a State 
or national criminal history record check required by this section, or shall 
submit a request to a private entity to conduct a State criminal history record 
check required by this section. All criminal history information received by the 
home is confidential and may not be disclosed, except to the applicant as 
provided in subsection (b) of this section. 

(al) Requirement; Contract Agency of Adult Care Home. — An offer of 
employment by a contract agency of an adult care home licensed under this 
Chapter to an applicant to fill a position that does not require the applicant to 
have an occupational license is conditioned upon consent to a criminal history 
record check of the applicant. If the applicant has been a resident of this State 
for less than five years, then the offer of employment is conditioned on consent 
to a State and national criminal history record check of the applicant. The 
national criminal history record check shall include a check of the applicant’s 
fingerprints. If the applicant has been a resident of this State for five years or 
more, then the offer is conditioned on consent to a State criminal history record 
check of the applicant. A contract agency of an adult care home shall not 
employ an applicant who refuses to consent to a criminal history record check 
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ee by this section. Within five business days of making the conditional 
offer of employment, a contract agency of an adult care home shall submit a 
request to the Department of Justice under G.S. 114-19.10 to conduct a State 
or national criminal history record check required by this section, or shall 
submit a request to a private entity to conduct a State criminal history record 
check required by this section. All criminal history information received by the 
contract agency is confidential and may not be disclosed, except to the 
applicant as provided by subsection (b) of this section. 

(b) Action. — If an applicant’s criminal history record check reveals one or 
more convictions of a relevant offense, the adult care home or a contract agency 
of the adult care home shall consider all of the following factors in determining 
whether to hire the applicant: 

te ane revel ang seriousness of the crime. 
e date of the crime. 

(3) The age of the person at the time of the conviction. 
(4) The circumstances surrounding the commission of the crime, if known. 
(5) The nexus between the criminal conduct of the person and the job 

duties of the position to be filled. 
(6) The prison, jail, probation, parole, rehabilitation, and employment 

records of the person since the date the crime was committed. 
(7) The subsequent commission by the person of a relevant offense. 

The fact of conviction of a relevant offense alone shall not be a bar to 
employment; however, the listed factors shall be considered by the adult care 
home or the contract agency of the adult care home. If the adult care home or 
a contract agency of the adult care home disqualifies an applicant after 
consideration of the relevant factors, then the adult care home or the contract 
agency may disclose information contained in the criminal history record check 
that is relevant to the disqualification, but may not provide a copy of the 
criminal history record check to the applicant. 

(c) Limited Immunity. — An adult care home and an officer or employee of 
an adult care home that, in good faith, complies with this section is not liable 

for the failure of the home to employ an individual on the basis of information 

provided in the criminal history record check of the individual. 

(d) Relevant Offense. — As used in this section, “relevant offense” means a 

State crime, whether a misdemeanor or felony, that bears upon an individual's 

fitness to have responsibility for the safety and well-being of aged or disabled 

persons. These crimes include the criminal offenses set forth in any of the 

following Articles of Chapter 14 of the General Statutes: Article 5, Counter- 

feiting and Issuing Monetary Substitutes; Article 5A, Endangering Executive 

and Legislative Officers; Article 6, Homicide; Article 7A, Rape and Other Sex 

Offenses; Article 8, Assaults; Article 10, Kidnapping and Abduction; Article 13, 

Malicious Injury or Damage by Use of Explosive or Incendiary Device or 

Material; Article 14, Burglary and Other Housebreakings; Article 15, Arson 

and Other Burnings; Article 16, Larceny; Article 17, Robbery; Article 18, 

Embezzlement: Article 19, False Pretenses and Cheats; Article 19A, Obtaining 

Property or Services by False or Fraudulent Use of Credit Device or Other 

Means; Article 19B, Financial Transaction Card Crime Act; Article 20, Frauds; 

Article 21, Forgery; Article 26, Offenses against Public Morality and Decency; 

Article 26A, Adult Establishments; Article 27, Prostitution, Article 28, Perjury; 

Article 29, Bribery; Article 31, Misconduct in Public Office; Article 35, Offenses 

Against the Public Peace; Article 364, Riots and Civil Disorders; Article 39, 

Protection of Minors; Article 40, Protection of the Family; Article 59, Public 

Intoxication: and Article 60, Computer-Related Crime. These crimes also 

include possession or sale of drugs in violation of the North Carolina Con- 

trolled Substances Act, Article 5 of Chapter 90 of the General Statutes, and 

alcohol-related offenses such as sale to underage persons in violation of G.S. 
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18B-302 or driving while impaired in violation of G.S. 20-138.1 through G.S. 
20-138.5. 

(e) Penalty for Furnishing False Information. — Any applicant for employ- 

ment who willfully furnishes, supplies, or otherwise gives false information on 

an employment application that is the basis for a criminal history record check 

under this section shall be guilty of a Class Al misdemeanor. 
(f) Conditional Employment. — An adult care home may employ an appli- 

cant conditionally prior to obtaining the results of a criminal history record 
check regarding the applicant if both of the following requirements are met: 

(1) The adult care home shall not employ an applicant prior to obtaining 
the applicant’s consent for a criminal history record check as required 
in subsection (a) of this section or the completed fingerprint cards as 
required in G.S. 114-19.10. rat: 

(2) The adult care home shall submit the request for a criminal history 
record check not later than five business days after the individual 
begins conditional employment. 

(g) Immunity From Liability. — An entity and officers and employees of an 
entity shall be immune from civil liability for failure to check an employee’s 
history of criminal offenses if the employee’s criminal history record check is 
requested and received in compliance with this section. (1995 (Reg. Sess., 
1996), c. 606, s. 2; 1997-125, s. 1; 2000-154, ss. 2.(a), (b).) 

Editor’s Note. — 
Session Laws 2000-154, s. 7, makes the act 

effective January 1, 2001 and applicable to 
offenses committed and offers of employment 
made on and after that date. 

Effect of Amendments. — Session Laws 
2000-154, ss. 2.(a) and (b), in subsection (a), 
added the second, third and fourth sentences, 
and substituted the present sixth sentence for 
“An adult care home shall submit a request to 
the Department of Justice under G.S. 114-19.3 
to conduct a criminal history record check 

within five business days of making the condi- 
tional offer of employment”; in subsection (a1), 
added the second, third and fourth sentences, 
and substituted the present sixth sentence for 
“A contract agency of an adult care home shall 
submit a request to the Department of Justice 
under G.S. 114-19.3 to conduct a criminal his- 
tory record check within five business days of 
making the conditional offer of employment’; 
and added subsections (e), (f) and (g). For 
effective date and applicability, see editor’s 
note. 

§ 131D-42. Report on use of restraint. 

The Department shall report annually on October 1 to the Legislative Study 
Commission on Mental Health, Developmental Disabilities, and Substance 
Abuse Services the following for the immediately preceding fiscal year: 

(1) The level of compliance of each adult care home with applicable State 
law and rules governing the use of physical restraint and physical 
hold of residents. The information shall indicate areas of highest and: 
lowest levels of compliance. 

(2) The total number of adult care homes that reported deaths under G.S. 
131D-34.1, the number of deaths reported by each facility, the number 
of deaths investigated pursuant to G.S. 131D-34.1, and the number 
found by the investigation to be related to the adult care home’s use of 
physical restraint or physical hold. (2000-129, s. 6(b).) 

Editor’s Note. — Session Laws 2000-129, s. 
7, made this section effective January 1, 2001. 
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Chapter 131E. 

Health Care Facilities and Services. 

Article 2. 

Public Hospitals. 

Part A. Municipal Hospitals. 

Sec. 
131E-13. Lease or sale of hospital facilities to 

or from for-profit or nonprofit cor- 
porations or other business enti- 
ties by municipalities and hospital 
authorities. 

Article 6. 

Health Care Facility Licensure Act. 

Part A. Nursing Home Licensure Act. 

131E-104. Rules and enforcement. 
131E-113. (Effective until September 1, 2001) 

Immunization of residents. 
131E-113. (Effective September 1, 2001) Im- 

munization of employees and res- 
idents. 

Sec. 
131K-114. Special care units; disclosure of in- 

formation required. 

Article 9. 

Certificate of Need. 

131E-176. Definitions. 

Article 15. 

Health Care Personnel Registry. 

131E-256. Health Care Personnel Registry. 
131E-256.1. Adverse action on a license; ap- 

peal procedures. 

Article 16. 

Miscellaneous Provisions. 

131E-265. Criminal history record checks re- 
quired for certain applicants for 
employment. 

ARTICLE 1. 

General Provisions. 

§ 131E-1. Definitions. 

OPINIONS OF ATTORNEY GENERAL 

The General Assembly did not give any See opinion of Attorney General to Roger Lee 

hospital authority the privilege of con- 
tinuing to operate under the provisions of 
Chapter 131 after that chapter’s repeal. 

Edwards, Attorney and Counselor at Law, N.C. 
General Assembly, 1999 N.C.A.G. 13 (5/24/99). 

ARTICLE 2. 

Public Hospitals. 

Part A. Municipal Hospitals. 

§ 131E-8. Sale of hospital facilities to nonprofit corpora- 

tions. 

CASE NOTES 

Quoted in Hamlet HMA, Inc. v. Richmond 

County, — N.C. App. —, — S.E.2d —, 2000 N.C. 

App. LEXIS 636 (June 20, 2000). 
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§ 131E-13. Lease or sale of hospital facilities to or from 
for-profit or nonprofit corporations or other 
business entities by municipalities and hospi- 
tal authorities. 

(a) Amunicipality or hospital authority as defined in G.S. 131E-16(14), may 

lease, sell, or convey any hospital facility, or part, to a corporation, foreign or 

domestic, authorized to do business in North Carolina, subject to these 
conditions, which shall be included in the lease, agreement of sale, or 
agreement of conveyance: 

(1) The corporation shall continue to provide the same or similar clinical 
hospital services to its patients in medical-surgery, obstetrics, pediat- 
rics, outpatient and emergency treatment, including emergency ser- 
vices for the indigent, that the hospital facility provided prior to the 
lease, sale, or conveyance. These services may be terminated only as 
prescribed by Certificate of Need Law prescribed in Article 9 of 
Chapter 131E of the General Statutes, or, if Certificate of Need Law is 
inapplicable, by review procedure designed to guarantee public par- 
ticipation pursuant to rules adopted by the Secretary of the Depart- 
ment of Health and Human Services. 

(2) The corporation shall ensure that indigent care is available to the 
population of the municipality or area served by the hospital author- 
ity at levels related to need, as previously demonstrated and deter- 
mined mutually by the municipality or hospital authority and the 
corporation. 

(3) The corporation shall not enact financial admission policies that have 
the effect of denying essential medical services or treatment solely 
because of a patient’s immediate inability to pay for the services or 
treatment. 

(4) The corporation shall ensure that admission to and services of the 
facility are available to beneficiaries of governmental reimbursement 
programs (Medicaid/Medicare) without discrimination or preference 
because they are beneficiaries of those programs. 

(5) The corporation shall prepare an annual report that shows compliance 
with the requirements of the lease, sale, or conveyance. 

The corporation shall further agree that if it fails to substantially comply 
with these conditions, or if it fails to operate the facility as a community 
general hospital open to the general public and free of discrimination based on 
race, creed, color, sex, or national origin unless relieved of this responsibility by 
operation of law, or if the corporation dissolves without a successor corporation 
to carry out the terms and conditions of the lease, agreement of sale, or 
agreement of conveyance, all ownership or other rights in the hospital facility, 
including the building, land and equipment associated with the hospital, shall 
revert to the municipality or hospital authority or successor entity originally 
conveying the hospital; provided that any building, land, or equipment 
associated with the hospital facility that the corporation has constructed or 
acquired since the sale may revert only upon payment to the corporation of a 
sum equal to the cost less depreciation of the building, land, or equipment. 

This section shall not apply to leases, sales, or conveyances of nonmedical 
services or commercial activities, including the gift shop, cafeteria, the flower 
shop, or to surplus hospital property that is not required in the delivery of 
necessary hospital services at the time of the lease, sale, or conveyance. 

(b) In the case of a sale or conveyance, if either general obligation bonds or 
revenue bonds issued for the benefit of the hospital to be conveyed are 
outstanding at the time of sale or conveyance, then the corporation shall agree 
to the following: 
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By the effective date of sal 
an escrow fund money or Haccuablinn custo raid Yasha acevo 
and interest on which, are unconditi g ie of, or obligations the principal of 

America (as approved by the Local G Rien ere kN PR lg ets ARES O! 
and interest on which, when due eer Commission), the principal of 

pay the principal of and the interest eles te eae tere a 
bonds then outstanding to the uae 8 a Deane GMOS aS LG Ue lake al all date or dates specified for the ae y Tate or dates of such bonds or to the 

furnish to the Local Government Ont Prpaegpmnnciipearrinteg frat USI 
sion may require that the securities pu nea abate any 
this section. A hospital which has 1c mi ie et hive over nigraesies pra ger ee No 
general obligation or revenue hands x lamest priv eran enn sd st ne he 
considered a public hospital, and G S. fenocaee eorreces Some ec Byepitalé: .S. 159-39(a)(3) shall be inapplicable to such 

No bonds, notes or other evi 
municipality or hospital in Die cees auc iat kept O ae 
extension, construction, reconstruction, i pier acpi pa te ear rtct 
ment of any hospital facility if the facilits THAAD Ra] tyme 
corporation, foreign or domestic, eens to 5 iets pm Aman Ms ke 

(c) In the case of a lease, the municipalit be eal ee ee ae ; cipality or hospital authority shall 
savage ae ase REE No lease executed under this section shall be 

eehold interest. Any sublease or assi t of 
shall be subject to the conditions prescribed by thi STATE 
lease is more than 10 years onldeeatise ; ai A sti EE aE 
bonds issued for the benefit of the pis bret poo carey nnaeg) ORE 
time of the lease, then the deere asta eee as rie sca a 
By the effective date of the lease, the corporati h deat Rain I the ; poration shall place into an escrow 

money or direct obligations of, or obligations the principal of and int 
on which, are unconditionally guaranteed by the United orate of Am He 
approved by the Local Government Commission), the principal of an a 
on which, when due and payable, will provide sufficient as *e - sate 
principal of and the interest and redemption premium, if any, on all Be Bas ; 

outstanding to the maturity date or dates of such bonds or ye the sate rm oe 
specified for the redemption thereof. The corporation shall furnish to te i ei 

Government Commission such evidence as the Commission may re nits As 

the securities purchased will satisfy the requirements of this geotint ; 

No bonds, notes or other evidences of indebtedness shall be issued b 

municipality or hospital authority to finance equipment for or the esti) 

extension, construction, reconstruction, improvement, enlargement, or better- 

ment of any hospital facility when the facility is leased to a corporation forei 

or domestic, authorized to do business in North Carolina. ; a 

(d) The municipality or hospital authority shall comply with the following 

fe enero before leasing, selling, or conveying a hospital facility, or part 

reof: 
(1) The municipality or hospital authority shall first adopt a resolution 

declaring its intent to sell, lease, or convey the hospital facility at a 

regular meeting on 10 days’ public notice. Notice shall be given by 

publication in one or more papers of general circulation in the affected 

area describing the intent to lease, sell, or convey the hospital facility 

involved, known potential buyers or lessees, a solicitation of addi- 

tional interested buyers or lessees and intent to negotiate the terms of 

the lease or sale. Specific notice, given by certified mail, shall be given 

to the local office of each state-supported program that has made a 

capital expenditure in the hospital facility, to the Department of 

Health and Human Services, and to the Office of State Budget, 

Planning, and Management. 
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(2) At the meeting to adopt a resolution of intent, the municipality or 

hospital authority shall request proposals for lease or purchase by 

direct solicitation of at least five prospective lessees or buyers. The 

solicitation shall include a copy of G.S. 131E-13. 

(3) The municipality or hospital authority shall conduct a public hearing 

on the resolution of intent not less than 15 days after its adoption. 
Notice of the public hearing shall be given by publication at least 15 
days before the hearing. All interested persons shall be heard at the 
public hearing. 

(4) Before considering any proposal to lease or purchase, the municipality 
or hospital authority shall require information on charges, services, 
and indigent care at similar facilities owned or operated by the 

~ proposed lessee or buyer. 
(5) Not less than 45 days after adopting a resolution of intent and not less 

than 30 days after conducting a public hearing on the resolution of 
intent, the municipality or hospital authority shall conduct a public 
hearing on proposals for lease or purchase that have been made. 
Notice of the public hearings shall be given by publication at least 10 
days before the hearing. The notice shall state that copies of proposals 
for lease or purchase are available to the public. 

(6) The municipality or hospital authority shall make copies of the 
proposals to lease or purchase available to the public at least 10 days 
before the public hearing on the proposals. 

(7) Not less than 60 days after adopting a resolution of intent, the 
municipality or hospital authority at a regular meeting shall approve 
any lease, sale, or conveyance by a resolution. The municipality or 
hospital authority shall adopt this resolution only upon a finding that 
the lease, sale, or conveyance is in the public interest after considering 
whether the proposed lease, sale, or conveyance will meet the health- 
related needs of medically underserved groups, such as low income 
persons, racial and ethnic minorities, and handicapped persons. 
Notice of the regular meeting shall be given at least 10 days before the 
meeting and shall state that copies of the lease, sale, or conveyance 
proposed for approval are available. 

(8) At least 10 days before the regular meeting at which any lease, sale, or 
conveyance is approved, the municipality or hospital authority shall 
make copies of the proposed contract available to the public. 

(e) Notwithstanding the provisions of subsections (c) and (d) of this section 
or G.S. 131E-23, a hospital authority as defined in G.S. 131E-16(14) or a 
municipality may lease or sublease hospital land to a corporation or other 
business entity, whether for profit or not for profit, and may participate as an 
owner, joint venturer, or other equity participant with a corporation or other 
business entity for the development, construction, and operation of medical 
office buildings and other health care or hospital facilities, so long as the 
municipality, hospital authority, or other entity continues to maintain its 
primary community general hospital facilities as required by subsection (a) of 
this section. 

(f) Amunicipality or hospital authority may permit or consent to the pledge 
of hospital land or leasehold estates in hospital land to facilitate the develop- 
ment, construction, and operation of medical office buildings and other health 
care or hospital facilities. A municipality or hospital authority also may, as 
lessee, enter into master leases or agreements to fund for temporary vacancies 
Snes to hospital land or hospital facilities for use in the provision of health 

re. 
(g) Neither G.S. 153A-176 nor Article 12 of Chapter 160A of the General 

Statutes shall apply to leases, subleases, sales, or conveyances under this 
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Chapter. (1983 (Reg. Sess., 1984), c. 1066, s. 1; 1997-233, s. 2: 1997-443, s. 
11A.118(a); 2000-140, s. 93.1(a),) 

Effect of Amendments. — Session Laws 
2000-140, s. 93.1(a), effective July 21, 2000, 
substituted “Office of State Budget, Planning, 

and Management” for “Office of State Budget 
and Management” in subdivision (d)(1). 

CASE NOTES 

Quoted in Hamlet HMA, Inc. v. Richmond 
County, — N.C. App. —, — S.E.2d —, 2000 N.C. 
App. LEXIS 636 (June 20, 2000). 

OPINIONS OF ATTORNEY GENERAL 

A county hospital authority may amend 
or consent to a transfer of its lease subject 
to the provisions of this section; the author- 
ity may not consent to any assignment of the 
lease unless it first solicits bids from five poten- 
tial lessees and complies with all of the other 

substantive and procedural requirements of 
this section. See opinion of Attorney General to 
Roger Lee Edwards, Attorney and Counselor at 
Law, N.C. General Assembly, 1999 N.C.A.G. 13 
(5/24/99). 

Part B. Hospital Authority. 

§ 131E-31. Transfers of property by a city or county to a 
hospital authority. 

OPINIONS OF ATTORNEY GENERAL 

County May Limit Hospital’s Exercise of 
Powers in Lease Agreement. — Under this 
section, a county has the authority to lease 
hospital property to a hospital authority orga- 
nized pursuant to the Hospital Authorities Act 
under a lease that would require the hospital 

authority to obtain the county’s prior written 
approval before it exercises some of its powers. 
See opinion of Attorney General to Thomas S. 
Stukes, Esq. Smith Helms Mulliss & Moore, 
L.L.P., 1997 N.C.A.G. 51 (8/18/97). 

ARTICLE 5. 

Hospital Licensure Act. 

Part D. Medical Review Committee. 

§ 131E-95. Medical review committee. 

CASE NOTES 

The public’s qualified constitutional 

right to attend civil court proceedings did not 

preclude the trial court, under the facts pre- 

sented, from giving effect to the protections of 

this section by sealing peer review materials 

and closing court proceedings concerning those 

materials. Virmani v. Presbyterian Health 

Servs. Corp., 350 N.C. 449, 515 S.E.2d 675 

(1999), cert. denied, — U.S. —, 1208. Ct. 1452, 

146 L. Ed. 2d 337 (2000). 
This section supplants any North Caro- 

lina common law right of public access to 
information regarding medical committee pro- 
ceedings and related materials, and newspa- 
per/appellant had, therefore, no common law 
right of access to such information. Virmani v. 
Presbyterian Health Servs. Corp., 350 N.C. 
449, 515 S.E.2d 675 (1999), cert. denied, — U.S. 
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—, 120 S. Ct. 1452, 146 L. Ed. 2d 337 (2000). Virmani v. Presbyterian Health Servs. Corp., 

Scope of Privilege under this section.— 350 N.C. 449, 515 S.E.2d 675 (1999), cert. 

Nonpublic documents in the possession of de- denied, — U.S.) 120:S,,Ct.1452146 UPd, 

fendant/hospital, pertaining to defendant/doc- 2d 337 (2000). 

tor’s participation in a physician’s impairment Documents filed as exhibits attached to 
treatment program, were privileged; the legis- _plaintiff’s complaint entered the public domain 
lature intended to create a broader privilege to for purposes of the Public Records Act, § 132-1 

information in § 90-21.22 than in peer review et seq., and the public’s right to inspect court 

statutes such as this section. Sharpe v. yecords under § 7A-109, and became “public 

Worland, — N.C. App. —, 527 S.E.2d 75, 2000 yecords” once the complaint was filed with the 
N.C. App. LEXIS 269 (2000). . clerk of the court, even though these exhibits 
Peer review materials submitted by hospi- would otherwise have been shielded by subsec- 

tal directly to the judge as “confidential,” and tion (b) of this section. Virmani v. Presbyterian 
not filed with the clerk of the court, were Health Servs. Corp., 350 N.C. 449, 515 S.E.2d 
properly treated by the trial court, which or- GT7HiC199ONeesredeniad: .—-.L.S..4 100s 
dered them sealed and included in the record, 1452, 146 L. Ed. 2d 337 (2000). ‘ 
thereby providing a record for appellate review. 

ARTICLE 6. 

Health Care Facility Licensure Act. 

Part A. Nursing Home Licensure Act. 

§ 181E-104. Rules and enforcement. 

(a) The Commission is authorized to adopt, amend, and repeal all rules 
necessary for the implementation of this Part. 

(b) The Commission shall adopt rules for the operation of the adult care 
portion of a combination home. The rules shall provide that for each require- 
ment applicable to freestanding adult care homes or freestanding nursing 
homes, the combination home may choose to operate the adult care portion of 
the home in compliance with either the requirement applicable to freestanding 
anny care homes or the higher standard applicable to freestanding nursing 
omes. 
(c) The Department shall enforce the rules adopted or amended by the 

Commission with respect to nursing homes. (1961, c. 51, s. 3; 1973, c. 476, s. 
128; 1981, c. 614, s. 1; 1988, c. 775, s. 1; 1995, c. 535, s. 22; 2000-154, s. 6.1.) 

Effect of Amendments. — Session Laws The adult care portion of a combination home 
2000-154, s. 6.1, effective August 2, 2000, in in existence on January 1, 1982, shall be ex- 
subsection (b), substituted the present second empt from physical plant minimum standards, 
sentence for “that are equal to the rules unless the Department determines the exemp- 
adopted by the Social Services Commission for tion to be an imminent hazard to health, safety 
the operation of freestanding adult care homes. and welfare of the residents.” 

§ 131E-113. (Effective until September 1, 2001) Immuniza- 
tion of residents. 

_(a) Except as provided in subsection (e) of this section, a nursing home 
licensed under this Part shall require residents to be immunized against 
pneumococcal disease. 
Shs) Upon admission, a nursing home shall notify the resident of the 
immunization requirements of this section and shall request that the resident 
agree to be immunized against pneumococcal disease. 
(c) Anursing home shall document the immunization against pneumococcal 

disease for each resident. Upon finding that a resident is lacking the immu- 
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§ 131E-113 is set out twice. See notes. 
ScusaGhicuel. a a ee See 
nization, or if the nursing home is unable to verify that the indivi 
received the required immunization, the ritidnithh home Shall erevileliak 
arrange for immunization. The immunization and documentation required 
shall occur not later than November 30 of each year. 

(d) For an individual who becomes a resident of the nursing home after 
November 30 but before March 30 of the following year, the nursing home shall 
determine the individual’s status for the immunization required under this 
section, and if found to be deficient, the nursing home shall provide the 
immunization. 

(e) N o individual shall be required to receive vaccine under this section if 
the vaccine is. medically contraindicated, or if the vaccine is against the 
individual s religious beliefs, or if the individual refuses the vaccine after being 
fully informed of the health risks of not being immunized. 

(f) Notwithstanding any other provision of law to the contrary, the Health 
Services Commission shall have the authority to adopt rules to implement the 
immunization requirements of this section. (2000-112, s. 3.) 

Section Set Out Twice. — The section Session Laws 2000-112, s. 5, directs the De- 
above is effective until September 1, 2001. For partment of Health and Human Services to 
the section as amended September 1, 2001, see make available to nursing homes and adult 
the following section, also numbered § 131E- care homes educational and informational ma- 
WS. terials pertaining to vaccinations required un- 

Editor’s Note. — Session Laws 2000-112,s. der the act. 
7, made this section effective July 14, 2000. 

§ 131E-113. (Effective September 1, 2001) Immunization of 
employees and residents. 

(a) Except as provided in subsection (e) of this section, a nursing home 

licensed under this Part shall require residents and employees to be immu- 

nized against influenza virus and shall require residents to also be immunized 

against pneumococcal disease. 
(b) Upon admission, a nursing home shall notify the resident of the 

immunization requirements of this section and shall request that the resident 

agree to be immunized against influenza virus and pneumococcal disease. 

(b1) A nursing home shall notify every employee of the immunization 

requirements of this section and shall request that the employee agree to be 

immunized against influenza virus. 

(c) A nursing home shall document the annual immunization against 

influenza virus and the immunization against pneumococcal disease for each 

resident and each employee, as required under this section. Upon finding that 

a resident is lacking one or both of these immunizations or that an employee 

has not been immunized against influenza virus, or if the nursing home is 

unable to verify that the individual has received the required immunization, 

the nursing home shall provide or arrange for immunization. The immuniza- 

tion and documentation required shall occur not later than November 30 of 

each year. ; 

(d) For an individual who becomes a resident of or who is newly employed by 

the nursing home after November 30 but before March 36 of the following year, 

the nursing home shall determine the individual’s status for the immuniza- 

tions required under this section, and if found to be deficient, the nursing home 

shall provide the immunization. — fod 

(e) No individual shall be required to receive vaccine under this section if 

the vaccine is medically contraindicated, or if the vaccine is against the 
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§ 131E-113 is set out twice. See notes. 
= Seger 2h EC eal a ie a eee eee eee eee 
individual’s religious beliefs, or if the individual refuses the vaccine after being 
fully informed of the health risks of not being immunized. 

(f) Notwithstanding any other provision of law to the contrary, the Health 
Services Commission shall have the authority to adopt rules to implement the 
immunization requirements of this section. ‘Sod 

(g) As used in this section, “employee” means an individual who is a 
part-time or full-time employee of the nursing home. (2000-112, ss. 3, 4.) 

Section Set Out Twice. — The section added subsection (b1); in subsection (c), in the 
above is effective September 1, 2001. For the first sentence, substituted “annual immuniza- 
section as in effect until September 1, 2001, see _ tion against influenza virus and the immuniza- 
the preceding section, also numbered § 131E- tion against” for “immunization against” and 
118. inserted “and each employee, as required under 

Effect of Amendments. — Session Laws this section” and substituted “one or both of 
2000-112, s. 4, effective September 1, 2001, these immunizations or that an employee has 
inserted “employees and” in the section head- pot been immunized against influenza virus” 

ing; substituted “and employees to be immu- for “the immunization”; in subsection (d), in- 
nized against influenza virus and shall require gerted “or who is newly employed by”; and 
residents to also be immunized against” for “to sdded subsection (g); and made a minor word- 

: eT ay ! ay 
be immunized against” in subsection (a); in- ing change. 
serted “influenza virus and” in subsection (b); 

§ 131E-114. Special care units; disclosure of information 
required. 

(a) A nursing home or combination home licensed under this Part that 
provides special care for persons with Alzheimer’s disease or other dementias 
in a special care unit shall make the following disclosures pertaining to the 
special care provided that distinguishes the special care unit as being espe- 
cially designed for residents with Alzheimer’s disease or other dementias. The 
disclosure shall be made annually, in writing, to all of the following: 

(1) The Department, as part of its licensing procedures. 
(2) Each person seeking placement within a special care unit, or the 

person’s authorized representative, prior to entering into an agree- 
ment with the person to provide special care. 

(b) Information that must be disclosed in writing shall include, but is not 
limited to, all of the following: 

(1) A statement of the overall philosophy and mission of the licensed 
facility and how it reflects the special needs of residents with 
dementia. 

(2) The process and criteria for placement, transfer, or discharge to or 
from the special care unit. 

(3) The process used for assessment and establishment of the plan of care 
and its implementation, as required under State and federal law. 

(4) Typical staffing patterns and how the patterns reflect the resident’s 
need for increased care and supervision. 

(5) Dementia-specific staff training. 
(6) Physical environment features designed specifically for the special 

care unit. 
(7) Alzheimer’s disease and other dementia-specific programming. 
(8) Opportunities for family involvement. 
(9) Additional costs or fees to the resident for special care. 

(c) As part of its license renewal procedures and inspections, the Depart- 
ment shall examine for accuracy the written disclosures made by each licensed 
facility subject to this section. 
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(d) Nothing in this section shall 
or combination home that does no 
person with Alzheimer’s disease 0 

be construed as prohibiting a nursing home 
t re ‘ special fae ae from admitting a 
r other dementias. The disclosures required 

by this section apply only to a nursing home or combination hoe that 
advertises, markets, or otherwise promotes itself as providing a special care 
unit for persons with Alzheimer’s disease or other dementias. 

(e) As used in this section, the term “special care unit” means a wing or 
hallway within a nursing home, or a program provided by a nursing home, that 
is designated especially for residents with Alzheimer’s disease or other 
dementias, or other special needs disease or condition, as determined by the 
Medical Care Commission, which may include mental disabilities. (2000-154, 
s. 6.) 

Editor’s Note. — Session Laws 2000-154, s. 
7, made this section effective January 1, 2001. 

This section was enacted as § 131E-113 by 

Session Laws 2000-154, s. 6. It has been redes- 
ignated as § 131E-114 at the direction of the 
Revisor of Statutes. 

Part D. Ambulatory Surgical Facility Licensure. 

§ 131E-145. Title; purpose. 

CASE NOTES 

A certificate of need is not dependent 
upon the requirement for a license; in fact, 
the statutes governing licensure of ambulatory 
surgical facilities (this section et seq.) and those 
governing certificates of need for new institu- 

tional health services (§ 131E-175 et seq.) are 
independent provisions. Christenbury Surgery 
Ctr. v. North Carolina Health & Human Servs., 
— N.C. App. —, — S.E.2d —, 2000 N.C. App. 
LEXIS 611 (June 6, 2000). 

§ 1381E-147. Licensure requirement. 

CASE NOTES 

Expansion Required License But Not 
New Certificate of Need — The defen- 
dant/center was not required to obtain a sepa- 

rate certificate of need to develop additional 

operating rooms, a recovery room, and neces- 

sary ancillary space at a second site within the 

service area for which it already held a certifi- 

cate of need although it conceded it needed an 

additional license. The defendant’s proposal 

was not a “new institutional health service” 
requiring a certificate of need, but rather, an 
expansion of an existing health service facility 
within the limitations permitted by statute. 
Christenbury Surgery Ctr. v. North Carolina 
Health & Human Servs., — N.C. App. —, — 
S.E.2d —, 2000 N.C. App. LEXIS 611 (June 6, 
2000). 

ARTICLE 9. 

Certificate of Need. 

§ 181E-175. Findings of fact. 

CASE NOTES 

A certificate of need is not dependent 

upon the requirement for a license; in fact, 

the statutes governing licensure of ambulatory 

surgical facilities (§ 131E-145 et seq.) and 

those governing certificates of need for new 

institutional health services (this section) are 

independent provisions. Christenbury Surgery 

Ctr. v. North Carolina Health & Human Servs., 
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— N.C. App. —, — S.E.2d —, 2000 N.C. App. 

LEXIS 611 (June 6, 2000). 

Full Contested Case Hearing not Pre- 

cluded by the Statute. — In a Certificate of 

Need (CON) case, the CON Statute does not 

preclude a full contested case hearing where an 

ALJ recommended a summary judgment in a 

decision based only on each applicant’s confor- 

mity with the criteria in § 131E-183. A full 

§ 131E-176. Definitions. 

2000 INTERIM SUPPLEMENT §131E-176 

hearing protects the applicant’s due process 
rights, allows the record to be fully developed, 
and encourages judicial economy. Living Cen- 
ters-Southeast, Inc. v. North Carolina Health & 
Human Servs., — N.C. App. —, — S.E.2d —, 
2000 N.C. App. LEXIS 782 (July 5, 2000). 

Cited in Hamlet HMA, Inc. v. Richmond 
County, — N.C. App. —, —S.E.2d —, 2000 N.C. 
App. LEXIS 636 (June 20, 2000). 

As used in this Article, unless the context clearly requires otherwise, the 
following terms have the meanings specified: 

(1) “Air ambulance” means aircraft used to provide air transport of sick or 
injured persons between destinations within the State. 

(la) “Ambulatory surgical facility” means a facility designed for the 
provision of a _ specialty ambulatory surgical program or a 
multispecialty ambulatory surgical program. An ambulatory surgical 
facility serves patients who require local, regional or general anesthe- 
sia and a period of post-operative observation. An ambulatory surgical 
facility may only admit patients for a period of less than 24 hours and 
must provide at least two designated operating rooms and at least one 
designated recovery room, have available the necessary equipment 
and trained personnel to handle emergencies, provide adequate 
quality assurance and assessment by an evaluation and review 
committee, and maintain adequate medical records for each patient. 
An ambulatory surgical facility may be operated as a part of a 
physician or dentist’s office, provided the facility is licensed under G.S. 
Chapter 131E, Article 6, Part D, but the performance of incidental, 
limited ambulatory surgical procedures which do not constitute an 
ambulatory surgical program as defined in subdivision (1b) and which 
are performed in a physician’s or dentist’s office does not make that 
office an ambulatory surgical facility. 

(1b) “Ambulatory surgical program” means a formal program for provid- 
ing on a Same-day basis those surgical procedures which require local, 
regional or general anesthesia and a period of post-operative obser- 
vation to patients whose admission for more than 24 hours is 
determined, prior to surgery, to be medically unnecessary. 

(2) “Bed capacity” means space used exclusively for inpatient care, includ- 
ing space designed or remodeled for licensed inpatient beds even 
though temporarily not used for such purposes. The number of beds to 
be counted in any patient room shall be the maximum number for 
which adequate square footage is provided as established by rules of 
the Department except that single beds in single rooms are counted 
even if the room contains inadequate square footage. The term “bed 
capacity” also refers to the number of dialysis stations in kidney 
disease treatment centers, including freestanding dialysis units. 

(2a) “Bone marrow transplantation services” means the process of infus- 
ing bone marrow into persons with diseases to stimulate the produc- 
tion of blood cells. 

(2b) “Burn intensive care services” means services provided in a unit 
designed to care for patients who have been severely burned. 

(2c) “Campus” means the adjacent grounds and buildings, or grounds and 
buildings not separated by more than a public right-of-way, of a health 
service facility and related health care entities. 

(2d) Capital expenditure” means an expenditure for a project, including 
but not limited to the cost of construction, engineering, and equip- 
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ment which under generally accepted accounting principles is not 
properly chargeable as an expense of operation and maintenance. 
Capital expenditure includes, in addition, the fair market value of an 
acquisition made by donation, lease, or comparable arrangement by 
which a person obtains equipment, the expenditure for which would 
have been considered a capital expenditure under this Article if the 
person had acquired it by purchase. 

(2e) “Cardiac angioplasty equipment” means the cardiac catheterization 
equipment used in surgery for the restoration, repair, or reconstruc- 
tion of coronary blood vessels. 

(2f) “Cardiac catheterization equipment” means the equipment required 
to perform diagnostic procedures or therapeutic intervention in which 
a catheter is introduced into a vein or artery and threaded through the 
circulatory system to the heart. 

(3) “Certificate of need” means a written order which affords the person so 
designated as the legal proponent of the proposed project the oppor- 
tunity to proceed with the development of such project. 

(4) Repealed by Session Laws 1993, c. 7, s. 2. 
(5) “Change in bed capacity” means (i) any relocation of health service 

facility beds, or dialysis stations from one licensed facility or campus 
to another, or (ii) any redistribution of health service facility bed 
capacity among the categories of health service facility bed as defined 
in G.S. 131E-176(9c), or (iii) any increase in the number of health 
-service facility beds, or dialysis stations in kidney disease treatment 
centers, including freestanding dialysis units. 

(5a) “Chemical dependency treatment facility” means a public or private 

facility, or unit in a facility, which is engaged in providing 24-hour a 

day treatment for chemical dependency or substance abuse. This 

treatment may include detoxification, administration of a therapeutic 

regimen for the treatment of chemically dependent or substance 

abusing persons and related services. The facility or unit may be: 

a, Aunit within a general hospital or an attached or freestanding unit 

of a general hospital licensed under Article 5, Chapter 131K, of 

the General Statutes, 
b. A unit within a psychiatric hospital or an attached or freestanding 

unit of a psychiatric hospital licensed under Article 1A of General 

Statutes Chapter 122 or Article 2 of General Statutes Chapter 

122C, 
c. A freestanding facility specializing in treatment of persons who are 

substance abusers or chemically dependent licensed under Article 

1A of General Statutes Chapter 122 or Article 2 of General 

Statutes Chapter 122C; and may be identified as “chemical 

dependency, substance abuse, alcoholism, or drug abuse treat- 

ment units,” “residential chemical dependency, substance abuse, 

alcoholism or drug abuse facilities,” “social setting detoxification 

facilities” and “medical detoxification facilities,” or by other 

names if the purpose is to provide treatment of chemically 

dependent or substance abusing persons, but shall not include 

halfway houses or recovery farms. | 

(5b) “Chemical dependency treatment beds” means beds that are licensed 

for detoxification or for the inpatient treatment of chemical depen- 

dency. Residential treatment beds for the treatment of chemical 

dependency or substance abuse are chemical dependency treatment 

(6) Became tt means the North Carolina Department of Health and 

Human Services. 
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(7) To “develop” when used in connection with health services, means to 

undertake those activities which will result in the offering of institu- 

tional health service or the incurring of a financial obligation in 
relation to the offering of such a service. fs 

(7a) “Diagnostic center” means a freestanding facility, program, or pro- 

vider, including but not limited to, physicians’ offices, clinical labora- 

tories, radiology centers, and mobile diagnostic programs, in which 

the total cost of all the medical diagnostic equipment utilized by the 
facility which cost ten thousand dollars ($10,000) or more exceeds five 
hundred thousand dollars ($500,000). In determining whether the 
medical diagnostic equipment in a diagnostic center costs more than 
five hundred thousand dollars ($500,000), the costs of the equipment, 
studies, surveys, designs, plans, working drawings, specifications, 
construction, installation, and other activities essential to acquiring 
and making operational the equipment shall be included. The capital 
expenditure for the equipment shall be deemed to be the fair market 
value of the equipment or the cost of the equipment, whichever is 
greater. 

(7b) “Expedited review” means the status given to an application’s review 
process when the applicant petitions for the review and the Depart- 
ment approves the request based on findings that all of the following 
are met: 
a. The review is not competitive. 
b. The proposed capital expenditure is less than five million dollars 

($5,000,000). 
c. Arequest for a public hearing is not received within the time frame 

defined in G.S. 131E-185. 
d. The agency has not determined that a public hearing is in the 

public interest. 
(7c) “Gamma knife” means equipment which emits photon beams from a 

stationary radioactive cobalt source to treat lesions deep within the 
brain and is one type of stereotactic radiosurgery. 

(8), (9) Repealed by Session Laws 1987, c. 511, s. 1. 
(9a) “Health service” means an organized, interrelated medical, diagnos- 

tic, therapeutic, and/or rehabilitative activity that is integral to the 
prevention of disease or the clinical management of a sick, injured, or 
disabled person. “Health service” does not include administrative and 
other activities that are not integral to clinical management. 

(9b) “Health service facility” means a hospital; psychiatric facility; reha- 
bilitation facility; long term care facility; kidney disease treatment 
center, including freestanding hemodialysis units; intermediate care 
facility for the mentally retarded; home health agency office; chemical 
dependency treatment facility; diagnostic center; oncology treatment 
center; hospice, hospice inpatient facility, hospice residential care 
facility; and ambulatory surgical facility. 

(9c) “Health service facility bed” means a bed licensed for use in a health 
service facility in the categories of (i) acute care beds; (ii) psychiatric 
beds; (iii) rehabilitation beds; (iv) nursing care beds; (v) intermediate 
care beds for the mentally retarded; (vi) chemical dependency treat- 
ment beds; (vii) hospice inpatient facility beds; and (viii) hospice 
residential care facility beds. 

(10) “Health maintenance organization (HMO)” means a public or private 
organization which has received its certificate of authority under 
Article 67 of Chapter 58 of the General Statutes and which either is a 
qualified health maintenance organization under Section 1310(d) of 
the Public Health Service Act or: 
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a. i nee or otherwise makes available to enrolled participants 
ealth care services, including at least the following basic health 

care services: usual physician services, hospitalization, labora- 
tory, X ray, emergency and preventive services, and out-of-area 
coverage; 

b. Is compensated, except for copayments, for the provision of the 
basic health care services listed above to enrolled participants by 
a payment which is paid on a periodic basis without regard to the 
date the health care services are provided and which is fixed 
without regard to the frequency, extent, or kind of health service 
actually provided; and 

c. Provides physicians’ services primarily (i) directly through physi- 
clans who are either employees or partners of such organizations, 
or (ii) through arrangements with individual physicians or one or 
more groups of physicians organized on a group practice or 
individual practice basis. 

(10a) “Heart-lung bypass machine” means the equipment used to perform 
Sus omiai circulation and oxygenation during surgical proce- 
ures. 

(11) Repealed by Session Laws 1991, c. 692, s. 1. 
(12) “Home health agency” means a private organization or public agency, 

whether owned or operated by one or more persons or legal entities, 
which furnishes or offers to furnish home health services. 
“Home health services” means items and services furnished to an 

individual by a home health agency, or by others under arrangements 

with such others made by the agency, on a visiting basis, and except 

for paragraph e. of this subdivision, in a place of temporary or 

permanent residence used as the individual’s home as follows: 

a. Part-time or intermittent nursing care provided by or under the 

supervision of a registered nurse; 
b. Physical, occupational or speech therapy; 

¢. Medical social services, home health aid services, and other ther- 

apeutic services; 
d. Medical supplies, other than drugs and biologicals and the use of 

medical appliances; 
e. Any of the foregoing items and services which are provided on an 

outpatient basis under arrangements made by the home health 

agency at a hospital or nursing home facility or rehabilitation 

center and the furnishing of which involves the use of equipment 

of such a nature that the items and services cannot readily be 

made available to the individual in his home, or which are 

furnished at such facility while he is there to receive any such 

item or service, but not including transportation of the individual 

in connection with any such item or service. tia 

(13) “Hospital” means a public or private institution which is primarily 

engaged in providing to inpatients, by or under supervision of physi- 

cians, diagnostic services and therapeutic services for medical diag- 

nosis, treatment, and care of injured, disabled, or sick persons, or 

rehabilitation services for the rehabilitation of injured, disabled, or 

sick persons. The term includes all facilities licensed pursuant to G.S. 

131E-77 of the General Statutes. ; 

(13a) “Hospice” means any coordinated program of home care with 

provision for inpatient care for terminally ill patients and their 

families. This care is provided by a medically directed interdiscipli- 

nary team, directly or through an agreement under the direction of an 

identifiable hospice administration. A hospice program of care pro- 
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vides palliative and supportive medical and other health services to 
meet the physical, psychological, social, spiritual and special needs of 
patients and their families, which are experienced during the final 
stages of terminal illness and during dying and bereavement. 

(13b) “Hospice inpatient facility” means a freestanding licensed hospice 
facility or a designated inpatient unit in an existing health service 
facility which provides palliative and supportive medical and other 
health services to meet the physical, psychological, social, spiritual, 
and special needs of terminally ill patients and their families in an 
inpatient setting. For purposes of this Article only, a hospital which 
has a contractual agreement with a licensed hospice to provide 
inpatient services to a hospice patient as defined in G.S. 131E-201(4) 
and provides those services in a licensed acute care bed is not a 
hospice inpatient facility and is not subject to the requirements in 
G.S. 131E-176(5)Gi) for hospice inpatient beds. 

(13c) “Hospice residential care facility” means a freestanding licensed 
hospice facility which provides palliative and supportive medical and 
other health services to meet the physical, psychological, social, 
spiritual, and special needs of terminally ill patients and their 
families in a group residential setting. 

(14) Repealed by Session Laws 1987, c. 511, s. 1. 
(14a) “Intermediate care facility for the mentally retarded” means facili- 

ties licensed pursuant to Article 2 of Chapter 122C of the General 
Statutes for the purpose of providing health and habilitative services 
based on the developmental model and principles of normalization for 
persons with mental retardation, autism, cerebral palsy, epilepsy or 
related conditions. 

(14b) Repealed by Session Laws 1991, c. 692, s. 1. 
(14c) “Lithotriptor” means extra-corporeal shock wave technology used to 

treat persons with kidney stones and gallstones. 
(14d) “Long term care facility” means a health service facility whose bed 

complement of health service facility beds is composed principally of 
nursing care facility beds. 

(14e) “Magnetic resonance imaging scanner” means medical imaging 
equipment that uses nuclear magnetic resonance. 

(14f) “Major medical equipment” means a single unit or single system of 
components with related functions which is used to provide medical 
and other health services and which costs more than seven hundred 
fifty thousand dollars ($750,000). In determining whether the major 
medical equipment costs more than seven hundred fifty thousand 
dollars ($750,000), the costs of the equipment, studies, surveys, 
designs, plans, working drawings, specifications, construction, instal- 
lation, and other activities essential to acquiring and making opera- 
tional the major medical equipment shall be included. The capital 
expenditure for the equipment shall be deemed to be the fair market 
value of the equipment or the cost of the equipment, whichever is 
greater. Major medical equipment does not include replacement 
equipment as defined in this section. 

(15) Repealed by Session Laws 1987, c. 511, s. 1. 
(15a) “Multispecialty ambulatory surgical program” means a formal pro- 

gram for providing on a same-day basis surgical procedures for at 
least three of the following specialty areas: gynecology, otolaryngology, 
plastic surgery, general surgery, ophthalmology, orthopedic, or oral 
surgery. 

(15b) “Neonatal intensive care services” means those services provided by 
a health service facility to high-risk newborn infants who require 
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constant nursing care, includi imi car Sir alicecs Seep nines sephen Sebo. limited to continuous 

(16) F Spenetuuonal health services” means any of the following: 
struction, development, or other establishment of a new 

health service facility. 
b. pe nbheabion by any person of a capital expenditure exceeding 

wo million dollars ($2,000,000) to develop or expand a health 
service or a health service facility, or which relates to the 
provision of a health service. The cost of any studies, surveys, 
designs, plans, working drawings, specifications, and other activ- 
ities, including staff effort and consulting and other services, 
essential to the acquisition, improvement, expansion, or replace- 
ment of any plant or equipment with respect to which an 
expenditure is made shall be included in determining if the 
expenditure exceeds two million dollars ($2,000,000). 

c. Any change in bed capacity as defined in G.S. 131E-176(5). 
d. The offering of dialysis services or home health services by or on 

behalf of a health service facility if those services were not offered 
within the previous 12 months by or on behalf of the facility. 

e. Achange in a project that was subject to certificate of need review 
and for which a certificate of need was issued, if the change is 
proposed during the development of the project or within one year 
after the project was completed. For purposes of this subdivision, 
a change in a project is a change of more than fifteen percent 

(15%) of the approved capital expenditure amount or the addition 

of a health service that is to be located in the facility, or portion 

thereof, that was constructed or developed in the project. 

f. The development or offering of a health service as listed in this 
subdivision by or on behalf of any person: 
1. Bone marrow transplantation services. 
2. Burn intensive care services. 
3. Neonatal intensive care services. 
4. Open-heart surgery services. 
5. Solid organ transplantation services. 

f1. The acquisition by purchase, donation, lease, transfer, or compa- 

rable arrangement of any of the following equipment by or on 

behalf of any person: 
Air ambulance. 

. Cardiac angioplasty equipment. 

_ Cardiac catheterization equipment. 

Gamma knife. 
Heart-lung bypass machine. 

. Lithotriptor. ; 

. Magnetic resonance imaging scanner. 

_ Positron emission tomography scanner. 

g. to k. Repealed by Session Laws 1987, c. Dilly siAl bax ee 

1. The purchase, lease, or acquisition of any health service facility, or 

portion thereof, or a controlling interest in the health service 

facility or portion thereof, if the health service facility was 

developed under a certificate of need issued pursuant to G.S. 

131E-180. a : 

m. Any conversion of nonhealth service facility beds to health service 

facility beds. 
mi ahhe eentiitin development or other establishment of a hospice, 

hospice inpatient facility, or hospice residential care facility; 

o. The opening of an additional office by an existing home health 

agency within its service area as defined by rules adopted by the 

CONDOR WD 
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Department; or the opening of any office by an existing home 

health agency outside its service area as defined by rules adopted 

by the Department. 
. The acquisition by purchase, donation, lease, transfer, or compa- 

rable arrangement by any person of major medical equipment. 

_ The relocation of a health service facility from one service area to 

another. 
r. The conversion of a specialty ambulatory surgical program to a 

multispecialty ambulatory surgical program or the addition of a 

specialty to a specialty ambulatory surgical program. 
s. The furnishing of mobile medical equipment to any person to 

provide health services in North Carolina, which was not in use in 
North Carolina prior to the adoption of this provision, if such 

equipment would otherwise be subject to review in accordance 
with G.S. 131E-176(16)(f1.) or G.S. 1381E-176(16)(p) if it had been 
acquired in North Carolina. 

(Effective until July 1, 2001) The relocation or expansion of part 
or all of an ambulatory surgical facility which requires a new 
license under Part D of Article 6 of this Chapter, or the relocation 
and addition of part or all of a hospital operating room to a 
building other than one within which it is currently located. 

(17) “North Carolina State Health Coordinating Council” means the 
Council that prepares, with the Department of Health and Human 
Services, the State Medical Facilities Plan. 

(17a) “Nursing care” means: 
a. Skilled nursing care and related services for residents who require 

medical or nursing care; 
b. Rehabilitation services for the rehabilitation of injured, disabled, 

or sick persons; or 
c. Health-related care and services provided on a regular basis to 

individuals who because of their mental or physical condition 
require care and services above the level of room and board, 
which can be made available to them only through institutional 
facilities. 

These are services which are not primarily for the care and treatment 
of mental diseases. 

(18) To “offer,” when used in connection with health services, means that 
the person holds himself out as capable of providing, or as having the 
means for the provision of, specified health services. 

(18a) “Oncology treatment center” means a facility, program, or provider, 
other than an existing health service facility that provides services for 
diagnosis, evaluation, or treatment of cancer and its aftereffects or 
secondary results and for which the total cost of all the medical 
equipment utilized by the center, exceeds two hundred fifty thousand 
dollars ($250,000). In determining whether costs are more than two 
hundred fifty thousand dollars ($250,000), the costs of equipment, 
studies, surveys, designs, plans, working drawings, specifications, 
construction, installation, and other activities essential to acquiring 
and making operational the facility, program, or provider shall be 
included. The capital expenditure for the equipment shall be deemed 
to be the fair market value of the equipment or the cost of the 
equipment, whichever is greater. 

(18b) “Open-heart surgery services” means the provision of surgical 
procedures that utilize a heart-lung bypass machine during surgery to 
correct cardiac and coronary artery disease or defects. 

(19) Person” means an individual, a trust or estate, a partnership, a 
corporation, including associations, joint stock companies, and insur- 

2 TS 
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ance companies; the State, or a political subdivision or agency or 
instrumentality of the State. 

(19a) “Positron emission tomography scanner” means equipment that 

utilizes a computerized radiographic technique that employs radioac- 
ate eubaane. to examine the metabolic activity of various body 

ures. 
(20) “Project” or “capital expenditure project” means a proposal to under- 

take a capital expenditure that results in the offering of a new 
institutional health service as defined by this Article. A project, or 

capital expenditure project, or proposed project may refer to the 
project from its earliest planning stages up through the point at which 
the specified new institutional health service may be offered. In the 
case of facility construction, the point at which the new institutional 
health service may be offered must take place after the facility is 
capable of being fully licensed and operated for its intended use, and 
at that time it shall be considered a health service facility. 

(21) “Psychiatric facility” means a public or private facility licensed 
pursuant to Article 2 of Chapter 122C of the General Statutes and 
which is primarily engaged in providing to inpatients, by or under the 
supervision of a physician, psychiatric services for the diagnosis and 

treatment of mentally ill persons. 
(22) “Rehabilitation facility” means a public or private inpatient facility 

which is operated for the primary purpose of assisting in the rehabil- 

itation of disabled persons through an integrated program of medical 

and other services which are provided under competent, professional 

supervision. 
(22a) “Replacement equipment” means equipment that costs less than 

two million dollars ($2,000,000) and is purchased for the sole purpose 

of replacing comparable medical equipment currently in use which 

will be sold or otherwise disposed of when replaced. In determining 

whether the replacement equipment costs less than two million 

dollars ($2,000,000), the costs of equipment, studies, surveys, designs, 

plans, working drawings, specifications, construction, installation, 

and other activities essential to acquiring and making operational the 

replacement equipment shall be included. The capital expenditure for 

the equipment shall be deemed to be the fair market value of the 

equipment or the cost of the equipment, whichever is greater. 

(23) Repealed by Session Laws 1991, c. 692, s. 1. 

(24) Repealed by Session Laws 1993, c. 7, s. a 

(24a) “Service area” means the area of the State, as defined in the State 

Medical Facilities Plan or in rules adopted by the Department, which 

receives services from a health service facility. ye 

(24b) “Solid organ transplantation services” means the provision of sur- 

gical procedures and the interrelated medical services that accom- 

pany the surgery to remove an organ from a patient and surgically 

implant an organ from a donor. $ 

(24c) “Specialty ambulatory surgical program” means a formal program 

for providing on a same-day basis surgical procedures for only the 

specialty areas identified on the ambulatory surgical facility’s 1993 

Application for Digan oF an dmbu alo Surgical Center and 

‘zed by its certificate of need. 

(25) Bake iedical Facilities Plan” means the plan prepared by the 

Department of Health and Human Services and the North Carolina 

State Health Coordinating Council, and approved by the Governor. 

(26) Repealed by Session Laws 1983 (Regular Session, 1984), c. 1002, s. 9. 
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(27) Repealed by Session Laws 1987, c. 511, s. 1. (1977, 2nd Sess., c. 1182, 

s. 2; 1981, c. 651, ss. 1, 2; c. 1127, ss. 24-29; 1983, c. 775, s. 1; 1983 

(Reg. Sess., 1984), c. 1002, ss. 1-9; c. 1022, ss. 2, 3; c. 1064, s. 1; c. 1110, 

ss. 1, 2; 1985, c. 589, ss. 42, 43(a); c. 740, ss. 1, 2, 6; 1985 (Reg. Sess., 

1986), c. 1001, s. 2; 1987, c. 34; c. 511, s. 1; 1991, c. 692, s. 1; c. 701, s. 

1; 1993, c. 7, s. 2; c. 376, ss. 1-4; 1997-443, s. 11A.118(a); 2000-135, ss. 
Lie 

Editor’s Note. — 
Session Laws 2000-135, s. 2, provides that 

the amendments made by Section 1 of that act 
become effective July 14, 2000 and are repealed 
effective July 1, 2001. That act shall not apply 

to a party involved in litigation pending on or 
before July 14, 2000. 

Effect of Amendments. — Session Laws 
2000-135, s. 1, added subdivision (16)t. See 
editor’s note for applicability and effective date. 

CASE NOTES 

Expansion, Not “New Institutional 
Health Service” — The defendant/center was 
not required to obtain a separate certificate of 
need to develop additional operating rooms, a 
recovery room, and necessary ancillary space at 
a second site within the service area for which 
it already held a certificate of need. The defen- 
dant’s proposal was not a “new institutional 

health service” requiring a certificate of need, 
but rather, an expansion of an existing health 
service facility within the limitations permitted 
by statute. Christenbury Surgery Ctr. v. North 
Carolina Health & Human Servs., — N.C. App. 
—, — S.E.2d —, 2000 N.C. App. LEXIS 611 
(June 6, 2000). 

§ 131E-178. Activities requiring certificate of need. 

CASE NOTES 

Expansion, Not “New Institutional 
Health Service” — The defendant/center was 
not required to obtain a separate certificate of 
need to develop additional operating rooms, a 
recovery room, and necessary ancillary space at 
a second site within the service area for which 
it already held a certificate of need. The defen- 
dant’s proposal was not a “new institutional 

health service” requiring a certificate of need, 
but rather, an expansion of an existing health 
service facility within the limitations permitted 
by statute. Christenbury Surgery Ctr. v. North 
Carolina Health & Human Servs., — N.C. App. 
—, — §.E.2d —, 2000 N.C. App. LEXIS 611 
(June 6, 2000). 

§ 131E-181. Nature of certificate of need. 

CASE NOTES 

Cited in Johnston Health Care Ctr., L.L.C. v. 
North Carolina Dep’t of Human Resources, — 

§ 131E-182. Application. 

N.C. App. —, 524 S.E.2d 352, 2000 N.C. App. 
LEXIS 20 (2000). 

CASE NOTES 

Quoted in Dialysis Care of N.C., LLC v. 
North Carolina Dep’t of Health & Human 

Servs., — N.C. App. —, 529 S.E.2d 257, 2000 
N.C. App. LEXIS 491 (2000). 
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§ 131E-183. Review criteria. 

HEALTH CARE FACILITIES §131E-183 

CASE NOTES 

Full Contested Case Hearing not Pre- 
cluded by the Statute. — In a Certificate of 
Need (CON) case, the CON Statute does not 
preclude a full contested case hearing where an 
ALJ recommended a summary judgment in a 
decision based only on each applicant’s confor- 
mity with the criteria in § 131E-183. A full 
hearing protects the applicant’s due process 
rights, allows the record to be fully developed, 
and encourages judicial economy. Living Cen- 
ters-Southeast, Inc. v. North Carolina Health & 
Human Servs., — N.C. App. —, — S.E.2d —, 
2000 N.C. App. LEXIS 782 (July 5, 2000). 

Statutory Criteria Met. — A challenged, 
successful Certificate of Need application did 
not violate State and federal Medicaid regula- 
tions by overstating its projected Medicaid rev- 
enues, nor did it fail in financial feasibility, cost 
effectiveness, or conformity to statutory criteria 
contained in this section. Burke Health Inves- 
tors, L.L.C. v. North Carolina Dep’t of Human 
Resources, 135 N.C. App. 568, 522 S.E.2d 96 
(1999). 3 

The N. C. Department of Health and Human 
Services adhered to the required procedures 
where it first analyzed each individual certifi- 
cate of need application to determine the extent 
to which each application conformed to the 
statutory criteria, and then entered exhaustive 
findings with respect to the relative merits of 
the applications, comparing Medicaid access, 

costs for services, operating costs, types of ser- 

vices, staffing, and location before concluding 

that the successful application was compara- 

tively superior. Burke Health Investors, L.L.C. 

v. North Carolina Dep’t of Human Resources, 

135 N.C. App. 568, 522 S.E.2d 96 (1999). 

Duplication of Services Not a Concern — 

The Department of Health and Human Ser- 

vices’ finding that the successful Certificate of 

Need (CON) application conformed with sub- 

sections (a)(3), (4) and (6) of this section was 

supported by substantial evidence where the 

applicant identified 34 of its own patients at 

another facility who expressed a willingness to 

transfer their treatment to the proposed facil- 

ity; where such transfer would not result in a 

duplication of services but rather better access 

for current patients; and where an evaluation 

of the alternatives—(1) relocating stations to 
develop a new facility at a new site, (2) expan- 

sion of the existing facility, and (3) doing noth- 
ing—revealed that opening a new center was 

the most effective alternative although the 

competing CON applicant already serviced a 

dialysis center in the city of the proposed new 

site. Dialysis Care of N.C., LLC v. North Caro- 

lina Dep’t of Health & Human Servs., — N.C. 

App. —, 529 S.E.2d 257, 2000 N.C. App. LEXIS 

491 (2000). 
Substantial Evidence Supported Condi- 

tional Approval. — Substantial evidence ex- 
isted from which the agency could reasonably 
find that a Certificate of Need (CON) applica- 
tion for a dialysis center, as conditioned, con- 
formed with Criterion 5 where the financial 
backer agreed to carry out the project, and the 
bank’s finance officer testified, after the condi- 

tional approval, that the backer had access to 
sufficient funds for their equity contribution. 
Dialysis Care of N.C., LLC v. North Carolina 
Dep’t of Health & Human Servs., — N.C. App. 
—, 529 S.E.2d 257, 2000 N.C. App. LEXIS 491 

(2000). 
Conditional Approval Not Arbitrary Or 

Capricious — The agency’s decision to condi- 
tionally approve a Certificate of Need (CON) 
application did not constitute arbitrary and 
capricious decision-making where the services 
were determined to be needed; where the con- 
ditions imposed, as required by Criterion 5, 
insured that the proposal was consistent with 
applicable criteria; and where there was sub- 
stantial evidence from which the agency could 
reasonably find the application conditionally 
conforming. Dialysis Care of N.C., LLC v. North 
Carolina Dep’t of Health & Human Servs., — 
N.C. App. —, 529 S.E.2d 257, 2000 N.C. App. 

LEXIS 491 (2000). 
Sufficient evidence supported a finding 

of financial feasibility where the availability 

of a bank loan was properly evidenced by a 

letter of interest, where a loan shortfall could 

be covered by other personal assets, and where 

“the certificate of need section did not rely on 

[the availability of a line of credit in the name of 

a deceased individual] in concluding that there 

were sufficient funds to finance [the] proposal.” 

Burke Health Investors, L.L.C. v. North Caro- 

lina Dep’t of Human Resources, 135 N.C. App. 

568, 522 S.E.2d 96 (1999). 
Financial Commitment Adequately 

Demonstrated. — Evidence of financial back- 

ers’ net worth and demonstrated ability to 

provide $811,362.00 separate and apart from 

their wives, who had not signed commitment 

letters, coupled with a certification page by one 

of the backers describing his “intent to carry 

out the proposed project” and an affidavit fur- 

ther affirming this intent, when added to evi- 

dence demonstrating the ability of the funding 

sources to provide the funds, were sufficient to 

show commitment required by this section. 

Johnston Health Care Ctr., L.L.C. v. North 

Carolina Dep’t of Human Resources, — N.C. 
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App. —, 524 S.E.2d 352, 2000 N.C. App. LEXIS 
20 (2000). 

Early Expiration of Credit Line. — 
Where Certificate of Need applicant’s support- 
ing documentation indicated that the bank’s 
line of credit would expire before the proposed 
project was scheduled to commence, substan- 
tial evidence supported the Department of 
Health and Human Services’ finding that the 
applicant failed to establish the availability 
and commitment of funds required by this 
section. Johnston Health Care Ctr., L.L.C. v. 
North Carolina Dep’t of Human Resources, — 
N.C. App. —, 524 S.E.2d 352, 2000 N.C. App. 
LEXIS 20 (2000). 

§ 131E-185. Review process. 

2000 INTERIM SUPPLEMENT §131E-186 

Errors and Omissions Did Not Prejudice 
Competitor. — While the Department of 
Health and Human Services technically ex- 
ceeded its authority and jurisdiction and com- 
mitted errors of law by awarding a Certificate 
of Need to establish a new dialysis center on the 
basis of an application that was never shown to 
be conforming to all applicable criteria, its 
actions did not prejudice the applicant’s com- 
petitor because the alleged mistakes and omis- 
sions, which were made under a settlement 
agreement, were corrected by final agency de- 
cision. Bio-Medical Applications of N.C., Inc. v. 
North Carolina Dep’t of Human Resources, 136 
N.C. App. 103, 523 S.E.2d 677 (1999). 

CASE NOTES 

Comments Did Not Constitute Unautho- 
rized Amendment. — Where information pro- 
vided by a successful applicant for a certificate 
of need (CON) neither changed its application 
nor had any impact on the agency’s determina- 
tion that the application met the statutory 
criteria, its comments were not an unautho- 
rized amendment to the application. Burke 
Health Investors, L.L.C. v. North Carolina 
Dep’t of Human Resources, 135 N.C. App. 568, 
522 S.E.2d 96 (1999). 
Conditioned Approval. — 
The North Carolina Department of Health 

and Human Services may find that an applica- 
tion for a Certificate of Need is consistent with 
the statutory criteria while imposing conditions 

§ 131E-186. Decision. 

upon it, especially where those conditions (the 
provision of documentation showing which fi- 
nancial backer would be responsible for the 
owner’s equity portion of the capital expenses) 
were not essential to the application’s approval. 
Burke Health Investors, L.L.C. v. North Caro- 
lina Dep’t of Human Resources, 135 N.C. App. 
568, 522 S.E.2d 96 (1999). 
Quoted in Dialysis Care of N.C., LLC v. 

North Carolina Dep't of Health & Human 
Servs., — N.C. App. —, 529 S.E.2d 257, 2000 
N.C. App. LEXIS 491 (2000). 

Cited in Living Centers-Southeast, Inc. v. 
North Carolina Health & Human Servs., — 
N.C. App. —, — S.E.2d —, 2000 N.C. App. 
LEXIS 782 (July 5, 2000). 

CASE NOTES 

Conditioned Approval. — The North Caro- 
lina Department of Health and Human Ser- 
vices may find that an application for a Certif- 
icate of Need is consistent with the statutory 
criteria while imposing conditions upon it, es- 
pecially where those conditions (the provision 
of documentation showing which financial 
backer would be responsible for the owner’s 
equity portion of the capital expenses) were not 
essential to the application’s approval. Burke 
Health Investors, L.L.C. v. North Carolina 
Dep’t of Human Resources, 135 N.C. App. 568, 
522 S.E.2d 96 (1999). 
The N. C. Department of Health and 

Human Services adhered to required pro- 
cedures where it first analyzed each individ- 
ual certificate of need application to determine 
the extent to which each application conformed 

to the statutory criteria, and then entered ex- 
haustive findings with respect to the relative 
merits of the applications, comparing Medicaid 
access, costs for services, operating costs, types 

of services, staffing, and location before con- 
cluding that the successful application was 
comparatively superior. Burke Health Inves- 
tors, L.L.C. v. North Carolina Dep’t of Human 
Resources, 135 N.C. App. 568, 522 S.E.2d 96 
(1999), 
Applied in Dialysis Care of N.C., LLC v. 

North Carolina Dep’t of Health & Human 
Servs., — N.C. App. —, 529 S.E.2d 257, 2000 
N.C. App. LEXIS 491 (2000). 
Quoted in Living Centers-Southeast, Inc. v. 

North Carolina Health & Human Servs., — 
N.C. App. —, — S.E.2d —, 2000 N.C. App. 
LEXIS 782 (July 5, 2000). 
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§ 131E-187. Issuance of a certificate of need. 

CASE NOTES 

Conditioned Approval. — The North Caro- 
lina Department of Health and Human Ser- 
vices may find that an application for a Certif- 
icate of Need is consistent with the statutory 
criteria while imposing conditions upon it, es- 
pecially where those conditions (the provision 
of documentation showing which financial 
backer would be responsible for the owner’s 
equity portion of the capital expenses) were not 
essential to the application’s approval. Burke 
Health Investors, L.L.C. v. North Carolina 

Dep’t of Human Resources, 135 N.C. App. 568, 
522 S.E.2d 96 (1999). 

Quoted in Living Centers-Southeast, Inc. v. 

North Carolina Health & Human Servs., — 

N.C. App. —, — S.E.2d —, 2000 N.C. App. 
LEXIS 782 (July 5, 2000). 

Cited in Dialysis Care of N.C., LLC v. North 
Carolina Dep't of Health & Human Servs., — 
N.C. App. —, 529 S.E.2d 257, 2000 N.C. App. 
LEXIS 491 (2000). 

§ 131E-188. Administrative and judicial review. 

CASE NOTES 

Full Contested Case Hearing not Pre- 
cluded by the Statute. — In a Certificate of 
Need (CON) case, the CON Statute does not 
preclude a full contested case hearing where an 
ALJ recommended a summary judgment in a 
decision based only on each applicant’s confor- 
mity with the criteria in § 131E-183. A full 
hearing protects the applicant’s due process 

rights, allows the record to be fully developed, 
and encourages judicial economy. Living Cen- 
ters-Southeast, Inc. v. North Carolina Health & 
Human Servs., — N.C. App. —, — S.E.2d —, 
2000 N.C. App. LEXIS 782 (July 5, 2000). 

Cited in Burke Health Investors, L.L.C. v. 
North Carolina Dep’t of Human Resources, 135 
N.C. App. 568, 522 S.E.2d 96 (1999). 

ARTICLE 15. 

Health Care Personnel Registry. 

§ 131E-256. Health Care Personnel Registry. 

(a) The Department shall establish and maintain a health care personnel 

registry containing the names of all health care personnel working in health 

care facilities in North Carolina who have: 

(1) Been subject to findings by the Department of: x 

a. Neglect or abuse of a resident in a health care facility or a person 

to whom home care services as defined by G.S. 131E-136 or 

hospice services as defined by G.S. 131E-201 are being provided. 

b. Misappropriation of the property of a resident in a health care 

facility, as defined in subsection (b) of this section including places 

where home care services as defined by G.S. 131E-136 or hospice 

services as defined by G.S. 131E-201 are being provided. 

c. Misappropriation of the property of a health care facility. 

d. Diversion of drugs belonging 

or client. 

to a health care facility or to a patient 

e. Fraud against a health care facility or against a pati
ent or client for 

whom the employee is providing services. 

(2) Been accused of any of the acts listed in subdivision (1) of this 

subsection, but only after the Department has screened the allegation 

and determined that an investigation is required. 

Care Personnel Registry shall also contain all findings by the 

Beeierient of neglent of a resident in a nursing facility or abuse of a resident 
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in a nursing facility or misappropriation of the property of a resident in a 

nursing facility by a nurse aide that are contained in the nurse aide registry 

under G.S. 131E-255. ' 

(b) For the purpose of this section, the following are considered to be “health 

care facilities”: 
(1) Adult Care Homes as defined in G.S. 131D-2. 
(2) Hospitals as defined in G.S. 131E-76. 
(3) Home Care Agencies as defined in G.S. 131E-136. 
(4) Nursing Pools as defined by G.S. 131E-154.2. 
(5) Hospices as defined by G.S. 131-201. 
(6) Nursing Facilities as defined by G.S. 131-255. 
(7) State-Operated Facilities as defined in G.S. 122C-3(14)f. 
(8) Residential Facilities as defined in G.S. 122C-3(14)e. 
(9) 24-Hour Facilities as defined in G.S. 122C-3(14)g. 

(c) For the purpose of this section, the following are considered to be “health 
care personnel”: 

(1) In an adult care home, an adult care personal aide who is any person 
who either performs or directly supervises others who perform task 
functions in activities of daily living which are personal functions 
essential for the health and well-being of residents such as bathing, 
dressing, personal hygiene, ambulation or locomotion, transferring, 
toileting, and eating. 

(2) Anurse aide. 
(3) An in-home aide or an in-home personal care aide who provides 

hands-on paraprofessional services. 
(4) Unlicensed assistant personnel who provide hands-on care, including, 

but not limited to, habilitative aides and health care technicians. 
(d) Health care personnel who wish to contest findings under subdivision 

(a)(1) of this section are entitled to an administrative hearing as provided by 
the Administrative Procedure Act, Chapter 150B of the General Statutes. A 
petition for a contested case shall be filed within 30 days of the mailing of the 
written notice of the Department’s intent to place its findings about the person 
in the Health Care Personnel Registry. 

(d1) Health care personnel who wish to contest the placement of informa- 
tion under subdivision (a)(2) of this section are entitled to an administrative 
hearing as provided by the Administrative Procedure Act, Chapter 150B of the 
General Statutes. A petition for a contested case hearing shall be filed within 
30 days of the mailing of the written notice of the Department’s intent to place 
information about the person in the Health Care Personnel Registry under 
subdivision (a)(2) of this section. Health care personnel who have filed a 
petition contesting the placement of information in the health care personnel 
registry under subdivision (a)(2) of this section are deemed to have challenged 
any findings made by the Department at the conclusion of its investigation. 

(d2) Before hiring health care personnel into a health care facility or service, 
every employer at a health care facility shall access the Health Care Personnel 
Feplsty and shall note each incident of access in the appropriate business 

es. 
(e) The Department shall provide an employer or potential employer of any 

person listed on the Health Care Personnel Registry of the nature of the 
finding or allegation and the status of the investigation. 

f) No person shall be liable for providing any information for the health 
care personnel registry if the information is provided in good faith. Neither an 
employer, potential employer, nor the Department shall be liable for using any 
information from the health care personnel registry if the information is used 
in good faith for the purpose of screening prospective applicants for employ- 
ment or reviewing the employment status of an employee. 
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(g) Health care facilities shall ensure that the Department i 
allegations against health care personnel, aaah Sere “ot be 
source, which appear to be related to any act listed in subdivision (a)(1) of this 
section. Facilities must have evidence that all alleged acts are investigated and 
must make every effort to protect residents from harm while the investigation 
is in progress. The results of all investigations must be reported to the 
wopanment within five working days of the initial notification to the Depart- 

(h) The North Carolina Medical Care Commission shall adopt, amend, and 
repeal all rules necessary for the implementation of this section. (1995 (Reg. 
Sess., 1996), c. 713, s. 3(b); 1998-212, s. 12.16E; 1999-159, s. 1; 2000-55, s. 1.) 

Effect of Amendments. — 

Session Laws 2000-55, s. 1, effective October 
1, 2000, rewrote subsection (g). 

§ 131E-256.1. Adverse action on a license; appeal proce- 
dures. 

(a) The Department may suspend, cancel, or amend a license when a facility 
subject to this Article has substantially failed to comply with this Article or 
rules adopted under this Article. 

(b) Administrative action taken by the Department under this section shall 
be in accordance with Chapter 150B of the General Statutes. (2000-55, s. 2.) 

Editor’s Note. — Session Laws 2000-54, s. 
7, made this section effective October 1, 2000. 

ARTICLE 15A. 

Public Hospital Personnel Act. 

§ 131E-257.2. Privacy of employee personnel records. 

OPINIONS OF ATTORNEY GENERAL 

Settlement Agreement Not Confidential. 

— Only medical malpractice settlements in 

which the State is a party are exempt from 

disclosure; a settlement agreement, not involv- 

ing medical malpractice, between a doctor and 

a State hospital, even one purporting to keep 

the settlement or related matters confidential, 

must be released to the requestor in its 
unredacted form, with the exception of informa- 
tion from the doctor’s personnel file which was 
first gathered by the hospital. See opinion of 
Attorney General to Mr. Fred M. Carm.chael 
Summrell, Sugg, Carmichael & Ashton, P.A., 
1997 N.C.A.G. 68 (11/26/97). 

ARTICLE 16. 

Miscellaneous Provisions. 

§ 131E-265. Criminal history record checks required for 

certain applicants for employment. 

(a) Requirement; Nursing Home or Home Care Agency. — An offer of 

employment by a nursing home licensed under this Chapter to an applicant to 

fill a position that does not require the applicant to have an occupational 

license is conditioned on 

applicant. If the applican 
consent to a criminal history record chec 

t has been a resident of this State for less than five 
of the 
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years, then the offer of employment is conditioned on consent to a State and 

national criminal history record check of the applicant. The national criminal 

history record check shall include a check of the applicant’s fingerprints. If the 

applicant has been a resident of this State for five years or more, then the offer 

is conditioned on consent to a State criminal history record check of the 

applicant. An offer of employment by a home care agency licensed under this 

Chapter to an applicant to fill a position that requires entering the patient's 

home is conditioned on consent to a criminal history record check of the 
applicant. In addition, employment status change of a current employee of a 
home care agency licensed under this Chapter from a position that does not 
require entering the patient’s home to a position that requires entering the 
patient’s home shall be conditioned on consent to a criminal history record 
check of that current employee. If the applicant for employment or if the 
current employee who is changing employment status has been a resident of 
this State for less than five years, then the offer of employment or change in 
employment status is conditioned on consent to a State and national criminal 
history record check. The national criminal history record check shall include 
a check of the applicant’s or current employee’s fingerprints. If the applicant or 
current employee has been a resident of this State for five years or more, then 
the offer is conditioned on consent to a State criminal history record check of 
the applicant or current employee applying for a change in employment status. 
A nursing home or a home care agency shall not employ an applicant who 
refuses to consent to a criminal history record check required by this section. 
In addition, a home care agency shall not change a current employee's 
employment status from a position that does not require entering the patient’s 
home to a position that requires entering the patient’s home who refuses to 
consent to a criminal history record check required by this section. Within five 
business days of making the conditional offer of employment, a nursing home 
or home care agency shall submit a request to the Department of Justice under 
G.S. 114.19.10 to conduct a State or national criminal history record check 
required by this section, or shall submit a request to a private entity to conduct 
a State criminal history record check required by this section. All criminal 
history information received by the home or agency is confidential and may not 
be disclosed, except to the applicant as provided in subsection (b) of this 
section. 

(al) Requirement; Contract Agency of Nursing Home or Home Care Agency. 
— An offer of employment by a contract agency of a nursing home or home care 
agency licensed under this Chapter to an applicant to fill a position that does 
not require the applicant to have an occupational license is conditioned upon 
consent to a criminal history record check of the applicant. If the applicant has 
been a resident of this State for less than five years, then the offer of 
employment is conditioned on consent to a State and national criminal history 
record check of the applicant. The national criminal history record check shall 
include a check of the applicant’s fingerprints. If the applicant has been a 
resident of this State for five years or more, then the offer is conditioned on 
consent to a State criminal history record check of the applicant. A contract 
agency of a nursing home or home care agency shall not employ an applicant 
who refuses to consent to a criminal history record check required by this 
section. Within five business days of making the conditional offer of employ- 
ment, a contract agency of a nursing home or home care agency shall submit 
a request to the Department of Justice under G.S. 114-19.10 to conduct a State 
or national criminal history record check required by this section, or shall 
submit a request to a private entity to conduct a State criminal history record 
check required by this section. All criminal history information received by the 
contract agency is confidential and may not be disclosed, except to the 
applicant as provided by subsection (b) of this section. 
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(b) Action. — If an applicant’ on. S criminal history record check reveals one or 
more convictions of a relevant 0 Ys ABR Ataaeane teat. ffense, the nursing home or home care agency, 
all of the follow: 8 ae of a nursing home or home care agency, shall consider 

ng tactors in determining whether to hire the applicant: 
(1) The level and seriousness of the crime 
(2) The date of the crime. 
(3) The age of the person at the time of the conviction. 
(4) The circumstances surrounding the commission of the crime, if known. 
(5) The nexus between the criminal conduct of the person and the job 

duties of the position to be filled. 
(6) The prison, jail, probation, parole, rehabilitation, and employment 

records of the person since the date the crime was committed. 
(7) The subsequent commission by the person of a relevant offense. 

The fact of conviction of a relevant offense alone shall not be a bar to 
employment; however, the listed factors shall be considered by the nursing 
home or home care agency, or the contract agency of the nursing home or home 
care agency. If a nursing home, home care agency, or contract agency of a 
nursing home or home care agency disqualifies an applicant after consider- 
ation of the relevant factors, then the nursing home, home care agency, or 
contract agency may disclose information contained in the criminal history 
record check that is relevant to the disqualification, but may not provide a copy 
of the criminal history record check to the applicant. 

(c) Limited Immunity. — An entity and an officer or employee of an entity 
that, in good faith, complies with this section is not liable for the failure of the 
entity to employ an individual on the basis of information provided in the 
criminal history record check of the individual. 

(d) Relevant Offense. — As used in this section, the term “relevant offense” 
has the same meaning as in G.S. 131D-40. 

(e) Penalty for Furnishing False Information. — Any applicant for employ- 

ment who willfully furnishes, supplies, or otherwise gives false information on 

an employment application that is the basis for a criminal history record check 

under this section shall be guilty of a Class Al misdemeanor. 

(f) Conditional Employment. — A nursing home or home care agency may 

employ an applicant conditionally prior to obtaining the results of a criminal 

history record check regarding the applicant if both of the following require- 

ments are met: . 
(1) The nursing home or home care agency shall not employ an applicant 

prior to obtaining the applicant’s consent for a criminal history record 

check as required in subsection (a) of this section or the completed 

fingerprint cards as required in G.S. 114-19.10. 

(2) The nursing home or home care agency shall submit the request for a 

criminal history record check not later than five business days after 

the individual begins conditional employment. 
(g) Immunity From Liability. — An entity and officers and employees of an 

entity shall be immune from civil liability for failure to check an employee's 

history of criminal offenses if the employee's criminal history record check is 

requested and received in compliance with this section. (1995 (Reg. Sess., 

1996), c. 606, s. 3; 1997-125, s. 2; 1997-140, s. 4; 2000-154, ss. 3.(a),(b).) 

seventh through ninth sentences, and substi- 
Editor’s Note. — 
Session Laws 2000-154, s. 7, makes the act 

effective January 1, 2001 and applicable to 

offenses committed and offers of employment 

made on and after that date. 

Effect of Amendments. — Session Laws 

2000-154, ss. 3(a) and (b), in subsection (a), 

added the second through fourth sentences, the 

tuted the present twelfth sentence for “A nurs- 
ing home or home care agency shall submit a 
request to the Department of Justice under 
G.S. 114-19.3 to conduct a criminal history 
record check within five business days of mak- 

ing the conditional offer of employment”; in 

subsection (al), added the second, third and 
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fourth sentences and substituted the present 
sixth sentence for “A contract agency of a nurs- 
ing home or home care agency shall submit a 
request to the Department of Justice under 

G.S. 114-19.3 to conduct a criminal history 
record check within five business days of mak- 
ing the conditional offer of employment”; and 
added subsections (e), (f) and (g). 
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Chapter 132. 

Public Records. 

Sec. 
132-6.1. Electronic data-processing records. 

§ 132-1. “Public records” defined. 

Local Modification. — (As to Chapter 132) 
City of Charlotte: 2000-26, s. 1. By virtue of 
Session Laws 2000-103, s. 1, Granville: 1993, c. 
454, s. 1, should be stricken from the main 
volume. By virtue of Session Laws 2000-103, s. 

6, town of Banner Elk: 1989, c. 318, s. 2(a), as 
amended by 1993, c. 428, s. 1, should be 
stricken from the main volume. For additional 
local modifications to this section, see the main 
volume. 

CASE NOTES 

Documents filed as exhibits attached to 
plaintiff’s complaint entered the public domain 
for purposes of the Public Records Act, and the 
public’s right to inspect court records under 
§ 7A-109, and became “public records” once the 
complaint was filed with the clerk of the court, 

even though these exhibits would otherwise 
have been shielded by § 131E-95(b) of the Hos- 
pital Licensure Act. Virmani v. Presbyterian 
Health Servs. Corp., 350 N.C. 449, 515 S.E.2d 
675 (1999), cert. denied, — U.S. —, 120 S. Ct. 
1452, 146 L. Ed. 2d 337 (2000). 

OPINIONS OF ATTORNEY GENERAL 

North Carolina’s Northeast Partnership 
is an “agency” within the meaning of sub- 
section (a) of this section, and accordingly 
is fully subject to the Public Records Act; 
the Northeastern North Carolina Regional Eco- 
nomic Development Commission from which it 
emerged is an agency located administratively 
in the North Carolina Department of Com- 
merce although it has attempted to remove 
itself from the Department. See opinion of 
Attorney General to Melanie Thompson, Fiscal 
Manager, North Carolina’s Northeast Partner- 
ship, 1999 N.C.A.G. 9 (3/9/99). 
Documents generated by the Depart- 

ment of Administration relating to an in- 
ternal workplace assessment survey are 
public records. See opinion of Attorney Gen- 
eral to Mr. R. Glen Peterson, General Counsel, 

N.C. Department of Administration, 1999 

N.C.A.G. 5 (1/12/99). 
Licensure Procedures. — The application 

and other information obtained during the Pri- 

vate Protective Services Board’s licensure pro- 

§ 132-1.3. Settlements made 

cedure which are not otherwise exempt by law 
are public records subject to public inspection 
and examination under § 1382-6. See opinion of 

Attorney General to W. A. “Doc” Hoggard, II 
PPS Board Administrator Private Protective 
Services Board, 1997 N.C.A.G. 50 (8/15/97). 
Provisional Voters. — Ordinarily, applica- 

tions to vote provisionally are viewed as public 
records which must be disclosed pursuant to 
this Chapter because these documents are sep- 
arate from ballots and there are a sufficient 
quantity of provisional ballots so that no vote 
could be attributed to any particular provi- 
sional voter. However, when there is only one 
provisional voter, that voter has an overriding 
and personal right to a secret ballot under 
Article VI, Section 5 of the North Carolina 
Constitution, and a County Board of Elections 
is prohibited from disclosing any information 
that would identify the provisional voter. See 
opinion of Attorney General to Mr. Stephen T. 
Gheen, Chairman Gaston County Board of 
Elections, 1997 N.C.A.G. 67 (11/6/97). 

by or on behalf of public 

agencies, public officials, or public employees; 

public records. 

OPINIONS OF ATTORNEY GENERAL 

Settlement Resulting from Investigation 

of Sheriff — A conciliation agreement between 
an EEOC claimant and a county board of com- 
missioners, resulting from an investigation of 
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the sheriff and involving the appropriation of 
over $21,000.00, should be made available to 
the public. See opinion of Attorney General Mr. 
Charles L. Revelle, III, Assistant Hertford 
County Attorney, 1998 N.C.A.G. 14 (3/4/98). 
Settlement Agreement Not Confidential. 

— Only medical malpractice settlements in 
which the State is a party are exempt from 
disclosure; a settlement agreement, not involv- 

2000 INTERIM SUPPLEMENT §132-6.1 

a State hospital, even one purporting to keep 
the settlement or related matters confidential, 
must be released to the requestor in its 
unredacted form, with the exception of informa- 
tion from the doctor’s personnel file which was 
first gathered by the hospital. See opinion of 
Attorney General to Mr. Fred M. Carmichael 
Summrell, Sugg, Carmichael & Ashton, PA., 
1997 N.C.A.G. 68 (11/26/97). 

ing medical malpractice, between a doctor and 

§ 132-6. Inspection and examination of records. 

OPINIONS OF ATTORNEY GENERAL 

and examination under this section. See opin- 
ion of Attorney General to W. A. “Doc” Hoggard, 
III PPS Board Administrator Private Protective 
Services Board, 1997 N.C.A.G. 50 (8/15/97). 

Licensure Procedures. — The application 
and other information obtained during the Pri- 
vate Protective Services Board’s licensure pro- 
cedure which are not otherwise exempt by law 
are public records subject to public inspection 

§ 132-6.1. Electronic data-processing records. 

(a) After June 30, 1996, no public agency shall purchase, lease, create, or 
otherwise acquire any electronic data-processing system for the storage, 
manipulation, or retrieval of public records unless it first determines that the 
system will not impair or impede the agency’s ability to permit the public 
inspection and examination, and to provide electronic copies of such records. 
Nothing in this subsection shall be construed to require the retention by the 
public agency of obsolete hardware or software. 

(b) Every public agency shall create an index of computer databases 
compiled or created by a public agency on the following schedule: 

State agencies by July 1, 1996; 
Municipalities with populations of 10,000 or more, counties with popula- 
tions of 25,000 or more, as determined by the 1990 U.S. Census, and public 
hospitals in those counties, by July 1, 1997; 
Municipalities with populations of less than 10,000, counties with popu- 
lations of less than 25,000, as determined by the 1990 U.S. Census, and 
public hospitals in those counties, by July 1, 1998; 
Political subdivisions and their agencies that are not otherwise covered by 
this schedule, after June 30, 1998. 

The index shall be a public record and shall include, at a minimum, the 
following information with respect to each database listed therein: a list of the 
data fields; a description of the format or record layout; information as to the 
frequency with which the database is updated; a list of any data fields to which 
public access is restricted; a description of each form in which the database can 
be copied or reproduced using the agency’s computer facilities; and a schedule 
of fees for the production of copies in each available form. Electronic databases 
compiled or created prior to the date by which the index must be created in 
accordance with this subsection may be indexed at the public agency’s option. 
The form, content, language, and guidelines for the index and the databases to 
be indexed shall be developed by the Division of Archives and History in 
consultation with officials at other public agencies. 

(c) Nothing in this section shall require a public agency to create a computer 
database that the public agency has not otherwise created or is not otherwise 
required to be created. Nothing in this section requires a public agency to disclose security features of its electronic data processing systems, information 
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technology systems, telecommunications networks. or electronic security sys tems, including hardware or software security, passwords or dociitity ataik dards, procedures, processes, configurations, software, and codes (d) The following definitions apply in this section: | 
(1) Computer database. — A structured collection of data or documents 

residing in a database management program or spreadsheet software. 
(2) Computer hardware. — Any tangible machine or device utilized for 

the electronic storage, manipulation, or retrieval of data. 
(3) Computer program. — A series of instructions or statements that 

permit the storage, manipulation, and retrieval of data within an 
electronic data-processing system, together with any associated doc- 
umentation. The term does not include the original data, or any 
analysis, compilation, or manipulated form of the original data 
produced by the use of the program or software. 

(4) Computer software. — Any set or combination of computer programs. 
The term does not include the original data, or any analysis, compi- 
lation, or manipulated form of the original data produced by the use 
of the program or software. 

(5) Electronic data-processing system. — Computer hardware, computer 
software, or computer programs or any combination thereof, regard- 
less of kind or origin. (1995, c. 388, s. 3; 2000-71, s. 1.) 

Effect of Amendments. — Session Laws codes” for “its software security, including pass- 
2000-71, s. 1, effective June 30, 2000, substi- words” at the end of subsection (c). 
tuted “security features of its electronic ... and 

OPINIONS OF ATTORNEY GENERAL 

Computer software developed by the | sistent with this section. See opinion of Attor- 
State with the assistance of a private con- ney General to Commissioner Janice Faulkner, 
tractor is not a “record,” and its disclosure North Carolina Division of Motor Vehicles, 
may cause a breach in software security incon- 1998 N.C.A.G. 25 (5/28/98). 

§ 132-9. Access to records. 

CASE NOTES 

Cited in Multimedia Publishing of N.C., Inc. S.E.2d 786, 2000 N.C. App. LEXIS 112 (2000), 

v. Henderson County, — N.C. App. —, 525 cert. denied, 351 N.C. 474, — S.E.2d — (2000). 
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Chapter 135. 

Retirement System for Teachers and State Employees; 

Social Security; Health Insurance Program for Children. 

Article 1. 

Retirement System for Teachers and 
State Employees. 

Sec. 
135-1.1. Licensing and examining boards. 
135-3. Membership. 
135-5. Benefits. 
135-16.1. Blind or visually impaired employ- 

ees. 

Article 3. 

Other Teacher, Employee Benefits; Child 
Health Benefits. 

Part 2. Administrative Structure. 

135-39.3. Oversight team. 
135-39.4A. Executive Administrator. 

Sec. 

135-39.5. Powers and duties of the Executive 

Administrator and Board of Trust- 

ees. 

Part 3. Comprehensive Major Medical Plan. 

135-40.2. Eligibility. 
135-40.5. Benefits not subject to deductible or 

coinsurance. 
135-40.6A. Prior approval procedures. 
135-40.7. General limitations and exclusions. 
135-40.11. Cessation of coverage. 

Article 4. 

Consolidated Judicial Retirement Act. 

135-65. Post-retirement increases in allow- 

ances. 

ARTICLE 1. 

Retirement System for Teachers and State Employees. 

§ 135-1. Definitions. 

Editor’s Note. — 
Session Laws 2000-67, s. 1.1, provides: “This 

act shall be known as ‘The Current Operations 
and Capital Improvements Appropriations Act 
of 2000.” 

Session Laws 2000-67, ss. 8.12(g), 8.13(f), 
and 8.13A(b), all provide: “Effective October 1, 
2000, any person who was employed on or 
before April 1, 2000, and who is still employed 
on October 1, 2000, as a permanent public 
school employee whose salary is set by or under 
this section shall receive a compensation bonus, 
payable at the end of the employee’s first pay 
date after October 1, 2000, of five hundred 
dollars ($500.00). For permanent part-time em- 
ployees, the compensation bonus provided by 
this section shall be adjusted pro rata. Notwith- 
standing G.S. 135-1(7a), the compensation bo- 
nus provided by this section is not compensa- 
tion under Article 1 of Chapter 135 of the 
General Statutes, the Teachers’ and State Em- 
ployees’ Retirement System. 

Session Laws 2000-67, s. 26.12A, as amended 
by Session Laws 2000-140, s. 90(b), effective 
July 1, 2000, authorizes a compensation bonus 
of $500.00 for persons (1) whose salary is set (i) 
pursuant to the State Personnel Act or (ii) by or 
under this act, other than Sections 26, 26.1, 

26.2, and 26.4, but not under Session Laws 
1999-237, s. 28.3(a), G.S. 7A-65(a)(1), G.S. 7A- 
465(b)(1), G.S. 7A-751, and G.S. 97-78(a), and 
(2) who was, on or before April 1, 2000, a 
permanent officer or permanent employee and 
who was in service on October 1, 2000, with 
specified guidelines. For permanent part-time 
employees, the compensation bonus is to be 
adjusted pro rata. The Director of Budget is 
authorized to transfer sufficient funds from the 
Reserve for Compensation Bonus to implement 
the section. Notwithstanding G.S. 135-1(7a), 
the compensation bonus provided by the section 
is not compensation under Article 1 of Chapter 
135, the Teachers’ and State Employees’ Retire- 
ment System, and is not to be administered 
under G.S. 126-7. Any State employee paid on 
the Teacher Salary Schedule or the School 
Based Administrator Salary Schedule is not to 
receive the compensation bonus authorized by 
this section. 

Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 
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Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

STATE RETIREMENT SYSTEM §135-1.1 

CASE NOTES 

Interest Accrual and Compounding. — 
Consistent with the purposes of subdivision 
(19) of this section and § 128-21(18), underpay- 
ments were found to accrue interest from the 
date they became due. Furthermore, court 
found that statutes entitled beneficiaries to 
interest, not only on the principle due, but also 
on the accrued or earned interest. Faulkenbury 

v. Teachers’ & State Employees’ Retirement 
Sys., 133 N.C. App. 587, 515 S.E.2d 743 (1999), 
cert. denied, 351 N.C. 102, — S.E.2d — (1999). 

Cited in Wells v. Consolidated Judicial Re- 
tirement Sys., — N.C. App. —, 526 S.E.2d 486, 
2000 N.C. App. LEXIS 162 (2000); Wiebenson v. 
Board of Trustees, — N.C. App. —, —S.E.2d —, 
2000 N.C. App. LEXIS 627 (June 20, 2000). 

§ 135-1.1. Licensing and examining boards. 

(a) Any State board or agency charged with the duty of administering any 
law relating to the examination and licensing of persons to practice a 
profession, trade or occupation, in its discretion, may elect on or before July 1, 
1983, by an appropriate resolution of said board, to cause its employees so 
employed prior to July 1, 1983 to become members of the Teachers’ and State 
Employees’ Retirement System. Such Retirement System coverage shall be 
conditioned on such board’s paying all of the employer’s contributions or 
matching funds from funds of the board and on such board’s collecting from its 
employees the employees’ contributions, at such rates as may be fixed by law 
and by the regulations of the Board of Trustees of the Retirement System, all 
of such funds to be paid to the Retirement System and placed in the 
appropriate funds. Retroactive coverage of the employees of any such board 
may also be effected to the extent that such board requests provided the board 
pays all of the employer’s contributions or matching funds necessary for such 
purpose and provided said board collects from its employees all employees’ 
contributions necessary for such purpose, computed at such rates and in such 

amount as the Board of Trustees of the Retirement System determines, all of 

such funds to be paid to the Retirement System, together with such interest as 

may be due, and placed in the appropriate funds. 
(b) Notwithstanding any other provision of this Chapter, any State board or 

agency charged with the duty of administering any law relating to the 

examination and licensing of persons to practice a profession, trade, or 

occupation, and who is subject to the provisions of the Executive Budget Act, 

Article 1 of Chapter 143 of the General Statutes, may make an irrevocable 

election by appropriate resolution of the board, on or before October 1, 2000, to 

become an employer in the Teachers’ and State Employees’ Retirement System. 

Retirement System coverage shall be conditioned on the board’s payment of all 

of the employer’s contributions or matching funds from funds of the board and 

on the board’s collecting from its employees the employees’ contributions, at 

such rates as may be fixed by law and by the rules of the Board of Trustees of 

the Retirement System, all of such funds to be paid to the Retirement System 

and placed in the appropriate funds. Any person who is an employee of the 

board on the date the board makes an irrevocable election to participate in the 

Retirement System may purchase creditable service for periods of employment 

with the board prior to the election by making a lump-sum payment equal to 

the full cost of the service credits calculated on the basis of the assumptions 

used for the purposes of the actuarial valuation of the system’s liabilities, and 

shall take into account the additional retirement allowance arising on account 

of such additional service credit commencing at the earliest age at which a 

member could retire on an unreduced retirement allowance, as determined by 

the Board of Trustees upon the advice of the consulting actuary, plus an 
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administrative fee to be set by the Board of Trustees. Notwithstanding the 

foregoing provisions of this subdivision that provide for the purchase of service 

credits, the terms “full cost”, “full liability”, and “full actuarial cost” include 

assumed annual postretirement allowance increases, as determined by the 

Board of Trustees, from the earliest age at which a member could retire on an 

unreduced service allowance. (1959, c. 1012; 19838, c. 412, s. 3; 2000-187, s. 1.) 

Effect of Amendments. — Session Laws nated the former undesignated paragraph as 

2000-187, s. 1, effective July 1, 2000, desig- present subsection (a) and added subsection (b). 

§ 135-3. Membership. 

The membership of this Retirement System shall be composed as follows: 
(1) All persons who shall become teachers or State employees after the 

date as of which the Retirement System is established. On and after 
July 1, 1947, membership in the Retirement System shall begin 90 
days after the election, appointment or employment of a “teacher or 
employee” as the terms are defined in this Chapter. On and after July 
1, 1955, membership in the Retirement System shall begin immedi- 
ately upon the election, appointment or employment of a “teacher or 
employee,” as the terms are defined in this Chapter. Under such rules 
and regulations as the Board of Trustees may establish and promul- 
gate, Cooperative Agricultural Extension Service employees excluded 
from coverage under Title II of the Social Security Act may in the 
discretion of the governing authority of a county, become members of 
the Teachers’ and State Employees’ Retirement System to the extent 
of that part of their compensation derived from a county. On and after 
July 1, 1965, new extension service employees excluded from coverage 
under Title II of the Social Security Act in the employ of a county 
participating in the Local Governmental Employees’ Retirement Sys- 
tem are hereby excluded from participation in the Teachers’ and State 
Employees’ Retirement System to the extent of that part of their 
compensation derived from a county; provided that on and after July 
1, 1965, new extension service employees excluded from coverage 
under Title II of the Social Security Act who are required to accept a 
federal civil service appointment may elect in writing, on a form 
acceptable to the Retirement System, to be excluded from the Teach- 
ers’ and State Employees’ Retirement System and the Local Retire- 
ment System; provided further, that effective July 1, 1985, an exten- 
sion service employee excluded from coverage under Title II of the 
Social Security Act who is employed in part by a county and who is 
compensated in whole by the Cooperative Agricultural Extension 
Service pursuant to a contract where the Cooperative Agricultural 
Extension Service is reimbursed by the county for the county’s share 
of the compensation shall participate exclusively in the Teachers’ and 
State Employees’ Retirement System to the extent of their full 
compensation. On or after July 1, 1979, upon election, appointment or 
employment, a legislative employee shall automatically become a 
member of the Teachers’ and State Employees’ Retirement System. At 
such time as Cooperative Agricultural Extension Service Employees 
excluded from coverage under Title II of the Social Security Act 
become covered by Title II of the Social Security Act, such employees 
shall no longer be covered by the provisions of this section, provided 
no accrued rights of these employees under this section prior to 
coverage by Title II of the Social Security Act shall be diminished. 
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(2) All persons who are teachers or State employees on February 17, 1941, or who may become teachers or State empl ployees on or before July 1, 1941, except those who shall notify the Board of Trustees, in writing, on or before January 1, 1942, that they do not choose to become members of this Retirement System, shall become members of the 
Retirement System. 

(3) Should any member in any period of six consecutive years after 
becoming a member be absent from service more than five years, or 
should he withdraw his accumulated contributions, or should he 
become a beneficiary or die, he shall thereupon cease to be a member: 
Provided that on and after July 1, 1967, should any member in any 
period of eight consecutive years after becoming a member be absent 
from service more than seven years, or should he withdraw his 
accumulated contributions, or should he become a beneficiary or die, 
he shall thereupon cease to be a member; provided further that the 
period of absence from service shall be computed from January 1, 
1962, or later date of separation for any member whose contributions 
were not withdrawn prior to July 1, 1967: Provided that on and after 
July 1, 1971, a member shall cease to be a member only if he 
Sa aang his accumulated contributions, or becomes a beneficiary, or 
ies. 
Notwithstanding the foregoing, any persons whose membership 

was terminated under the provisions set forth above who had five or 
more years of creditable service and had not effected a return of 
contributions may elect to receive a retirement allowance on or after 
age 60; provided that this member may retire only upon written 
application to the Board of Trustees setting forth at which time, not 
less than 30 days nor more than 90 days subsequent to the execution 
and filing, he desires to be retired. 

(4) Notwithstanding any provisions contained in this section, any em- 
ployee of the State of North Carolina who was taken over and required 
to perform services for the federal government, on a loan basis, and by 
virtue of an executive order of the President of the United States 
effective on or after January 1, 1942, and who on the effective date of 
such executive order was a member of the Retirement System and had 
not withdrawn all of his or her accumulated contributions, shall be 
deemed to be a member of the Retirement System during such period 
of federal service or employment by virtue of such executive order of 
the President of the United States. Any such employee who within a 
period of 12 months after the cessation of such federal service or 
employment, is again employed by the State or any employer as said 
term is defined in this Chapter, or within said period of 12 months 
engages in service or membership service, shall be permitted to 
resume active participation in the Retirement System and to resume 
his or her contributions as provided by this Chapter. If such member 
so elects, he or she may pay to the Board of Trustees for the benefit of 

the proper fund or account an amount equal to his or her accumulated 

contributions previously withdrawn with interest from date of with- 

drawal to time of payment and the accumulated contributions, with 

interest thereon, that such member would have made during such 

period of federal employment to the same extent as if such member 

had been in service or engaged in the membership service for the 

State or an employer as defined in this Chapter, which such payment 

of accumulated contributions shall be computed on the basis of the 

salary or earnable compensation received by such member on the 

effective date of such executive order. 
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(5) Any teacher or State employee whose membership is contingent on his 
own election and who elects not to become a member may thereafter 
apply for and be admitted to membership; but no such teacher or State 
employee shall receive prior service credit unless he elected to become 
a member prior to July 1, 1946. Any such member on or after June 30, 
1965, anything in this Chapter to the contrary, may deposit in the 
annuity savings fund by a single payment the contributions plus 
interest which would have been credited to his account had he not 
signed a nonelection blank on or before January 1, 1942, and be 
entitled to such membership service credits and any prior service 
credits which became void upon execution of such nonelection blank; 
provided that the employer will pay the appropriate matching contri- 
butions. 

(6) Repealed by Session Laws 1981 (Regular Session, 1982), c. 1396, s. 1. 
(7) The provisions of this subdivision (7) shall apply to any member whose 

retirement became effective prior to July 1, 1963, and who became 
entitled to benefits hereunder in accordance with the provisions 
hereof. Such benefits shall be computed in accordance with the 
provisions of G.S. 135-5(b) as in effect at the date of such retirement. 
a. Notwithstanding any other provision of this Chapter, any member 

who separates from service prior to the attainment of the age of 
60 years for any reason other than death or retirement for 
disability as provided in G.S. 185-5(d), after completing 20 or 
more years of creditable service, and who leaves his total accu- 
mulated contributions in said System shall have the right to 
retire on a deferred retirement allowance upon attaining the age 
of 60 years: Provided, that such member may retire only upon 
written application to the Board of Trustees setting forth at what 
time, not less than 30 days nor more than 90 days subsequent to 
the execution and filing thereof, he desires to be retired. Such 
deferred retirement allowance shall be computed in accordance 
with the provisions of G.S. 135-5(b), subdivisions (1), (2) and (8). 

b. In lieu of the benefits provided in paragraph a of this subdivision 
(7) any member who separates from service on or after July 1, 
1951, and prior to the attainment of the age of 60 years, for any 
reason other than death or retirement for disability as provided 
in G.S. 135-5(d), after completing 30 or more years of creditable 
service, and who leaves his total accumulated contributions in 
said System, may elect to retire on an early retirement allowance; 
provided that such member may so retire only upon written 
application to the Board of Trustees setting forth at what time, 
not less than 30 days nor more than 90 days subsequent to the 
execution and filing thereof, he desires to be retired; provided 
further that such application shall be duly filed within 60 days 
following the date of such separation. Such early retirement 
allowance so elected shall be the actuarial equivalent of the 
deferred retirement allowance otherwise payable at the attain- 
ment of the age of 60 years upon proper application therefor. 

c. In lieu of the benefits provided in paragraph a of this subdivision 
(7), any member who separated from service before July 1, 1951, 
and prior to the age of 60 years for any reason other than death 
or retirement for disability as provided in G.S. 135-5(d), and who 
left his total accumulated contributions in said System, may elect 
to retire on an early retirement allowance; provided that such 
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member may so retire only upon written application to the Board 
of Trustees setting forth at what time, subsequent to July 1, 1951, 
and not less than 30 days nor more than 90 days subsequent to 
the execution and filing thereof, he desires to be retired; provided 
that such application shall be duly filed not later than August 31, 
1951: Such early retirement allowance so elected shall be the 
actuarial equivalent of the deferred retirement allowance other- 
wise payable at the attainment of the age of 60 years upon proper 
application therefor. 

d. Should a teacher or employee who retired on an early or service 
retirement allowance be restored to service prior to the attain- 
ment of the age of 62 years, his allowance shall cease, he shall 
again become a member of the Retirement System, and he shall 
contribute thereafter at the uniform contribution rate payable by 
all members. Upon his subsequent retirement, he shall be enti- 
tled to the allowance described in 1 below reduced by the amount 
in 2 below. 
1. The allowance to which he would have been entitled if he were 

retiring for the first time, calculated on the basis of his total 
creditable service represented by the sum of his creditable 
service at the time of his first retirement, and his creditable 
service after he was restored to service. 

2. The actuarial equivalent of the retirement benefits he previ- 
ously received. 

e. Should a teacher or employee who retired on an early or service 

(8) The 

retirement allowance be restored to service after the attainment 
of the age of 62 years, his retirement allowance shall be reduced 

to the extent necessary (if any) so that the sum of the retirement 

allowance at the time of his retirement and earnings from 

employment by a unit of the Retirement System for any year 

(beginning January 1, and ending December 31) will not exceed 

the member’s compensation received for the 12 months of service 

prior to retirement. Provided, however, that under no circum- 

stances will the member’s retirement allowance be reduced below 

the amount of his annuity as defined in G.S. 135-1(8). 

provisions of this subsection (8) shall apply to any member whose 

membership is terminated on or after July 1, 1963 and who becomes 

entitled to benefits hereunder in accordance with the provisions 

hereof. 
a. Notwithstanding any other provision of this Chapter, any member 

who separates from service prior to the attainment of the age of 

60 years for any reason other than death or retirement for 

disability as provided in G.S. 135-5(c), after completing 15 or 

more years of creditable service, and who leaves his total accu- 

mulated contributions in said System shall have the right to 

retire on a deferred retirement allowance upon attaining the age 

of 60 years; provided that such member may retire only upon 

written application to the Board of Trustees setting forth at what | 

time, not less than one day nor more than 90 days subsequent to 

the execution and filing thereof, he desires te be retired; and 

further provided that in the case of a member who so separates 

from service on or after July 1, 1967, or whose account is active on 

July 1, 1967, or has not withdrawn his contributions, the 

aforestated requirement of 15 or more years of creditable service 
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shall be reduced to 12 or more years of creditable service; and 
further provided that in the case of a member who so separates 
from service on or after July 1, 1971, or whose account is active on 
July 1, 1971, the aforestated requirement of 12 or more years of 
creditable service shall be reduced to five or more years of 
creditable service. Such deferred retirement allowance shall be 
computed in accordance with the service retirement provisions of 
this Article pertaining to a member who is not a law enforcement 
officer or an eligible former law enforcement officer. Notwith- 
standing the foregoing, any member whose services as a teacher 
or employee are terminated for any reason other than retirement, 
who becomes employed by a nonprofit, nonsectarian private 
school in North Carolina below the college level within one year 
after such teacher or employee has ceased to be a teacher or 
employee, may elect to leave his total accumulated contributions 
in the Teachers’ and State Employees’ Retirement System during 
the period he is in the employment of such employer; provided 
that he files notice thereof in writing with the Board of Trustees 
of the Retirement System within five years after separation from 
service as a public school teacher or State employee; such member 
shall be deemed to have met the requirements of the above 
provisions of this subdivision upon attainment of age 60 while in 
such employment provided that he is otherwise vested. 

b. In leu of the benefits provided in paragraph a of this subdivision 
(8), any member who separates from service prior to the attain- 
ment of the age of 60 years, for any reason other than death or 
retirement for disability as provided in G.S. 1385-5(c), after 
completing 20 or more years of creditable service, and who leaves 
his total accumulated contributions in said System, may elect to 
retire on an early retirement allowance upon attaining the age of 
50 years or at any time thereafter; provided that such member 
may so retire only upon written application to the Board of 
Trustees setting forth at what time, not less than one day nor 
more than 90 days subsequent to the execution and filing thereof, 
he desires to be retired. Such early retirement allowance so 
elected shall be equal to the deferred retirement allowance 
otherwise payable at the attainment of the age of 60 years 
reduced by the percentage thereof indicated below. 

Age at Percentage 
Retirement Reduction 

59 7 
58 14 
57 20 
56 25 
55 30 
54 35 
53 39 
52 43 
ol 46 
50 50 

b1. In lieu of the benefits provided in paragraphs a and b of this 
subdivision, any member who is a law-enforcement officer at the 
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time of separation from service prior to the attainment of the age 
of 50 years, for any reason other than death or disability as 
provided in this Article, after completing 15 or more years of 
creditable service in this capacity immediately prior to separation 
from service, and who leaves his total accumulated contributions 
in this System may elect to retire on a deferred early retirement 
allowance upon attaining the age of 50 years or at any time 
thereafter; provided, that the member may commence retirement 
only upon written application to the Board of Trustees setting 
forth at what time, as of the first day of a calendar month, not less 
than one day nor more than 90 days subsequent to the execution 
and filing thereof, he desires to commence retirement. The 
deferred early retirement allowance shall be computed in accor- 
dance with the service retirement provisions of this Article 
pertaining to law-enforcement officers. 
In lieu of the benefits provided in paragraphs a and b of this 
subdivision, any member who is a law-enforcement officer at the 
time of separation from service prior to the attainment of the age 
of 55 years, for any reason other than death or disability as 
provided in this Article, after completing five or more years of 
creditable service in this capacity immediately prior to separation 
from service, and who leaves his total accumulated contributions 
in this System may elect to retire on a deferred early retirement 

allowance upon attaining the age of 55 years or at any time 
thereafter; provided, that the member may commence retirement 
only upon written application to the Board of Trustees setting 
forth at what time, as of the first day of a calendar month not less 
than one day nor more than 90 days subsequent to the execution 
and filing thereof, he desires to commence retirement. The 
deferred early retirement allowance shall be computed in accor- 
dance with the service retirement provisions of this Article 
pertaining to law-enforcement officers. 

b3. Vested deferred retirement allowance of members retiring on or 

after July 1, 1994. — In lieu of the benefits provided in para- 

graphs a. and b. of this subdivision, any member who separates 

from service prior to attainment of age 60 years, after completing 

20 or more years of creditable service, and who leaves his total 

accumulated contributions in said System, may elect to retire on 

a deferred retirement allowance upon attaining the age of 50 

years or any time thereafter; provided that such member may so 

retire only upon written application to the Board of Trustees 

setting forth at what time, not less than one day nor more than 90 

days subsequent to the execution and filing thereof, he desires to 

be retired. Such deferred retirement allowance shall be computed 

in accordance with the service retirement provisions of this 

Article pertaining to a member who is not a law enforcement 

officer or an eligible former law enforcement officer. 

c. (Effective until June 30, 2003) Should a beneficiary who retired 

on an early or service retirement allowance under this Chapter be 

reemployed, or otherwise engaged to perform services, by an 

employer participating in the Retirement System on a part-time, 

temporary, interim, or on a fee-for-service basis, whether contrac- 

tual or otherwise, and if such beneficiary earns an amount in any 

calendar year which exceeds fifty percent (50%) of the reported 
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§ 135-3(8)c is set out twice. See notes. 

compensation, excluding terminal payments, during the 12 

months of service preceding the effective date of retirement, or 

twenty thousand dollars ($20,000), whichever is greater, as 

hereinafter indexed, then the retirement allowance shall be 

suspended as of the first day of the month following the month in 

which the reemployment earnings exceed the amount above, for 
the balance of the calendar year. The retirement allowance of the 
beneficiary shall be reinstated as of January 1 of each year 
following suspension. The amount that may be earned before 
suspension shall be increased on January 1 of each year by the 
ratio of the Consumer Price Index to the Index one year earlier, 
calculated to the nearest tenth of a percent (1/10 of 1%). 

The computation of postretirement earnings of a beneficiary 
under this sub-subdivision, G.S 135-3(8)c., who has been retired 
at least 12 months and has not been employed in any capacity, 
except as a substitute teacher, with a public school for at least 12 
months immediately preceding the effective date of reemploy- 
ment, shall not include earnings while the beneficiary is em- 
ployed to teach on a substitute, interim, or permanent basis in a 
public school. The Department of Public Instruction shall certify 
to the Retirement System that a beneficiary is employed to teach 
by a local school administrative unit under the provisions of this 
sub-subdivision and as a retired teacher as the term is defined 
under the provisions of G.S. 115C-325(a)(5a). 

Beneficiaries employed under this sub-subdivision are not 
entitled to any benefits otherwise provided under this Chapter as 
a result of this period of employment. 

c. (Effective June 30, 2003) Should a beneficiary who retired on an 
early or service retirement allowance under this Chapter be 
reemployed, or otherwise engaged to perform services, by an 
employer participating in the Retirement System on a part-time, 
temporary, interim, or on a fee-for-service basis, whether contrac- 
tual or otherwise, and if such beneficiary earns an amount in any 
calendar year which exceeds fifty percent (50%) of the reported 
compensation, excluding terminal payments, during the 12 
months of service preceding the effective date of retirement, or 
twenty thousand dollars ($20,000), whichever is greater, as 
hereinafter indexed, then the retirement allowance shall be 
suspended as of the first day of the month following the month in 
which the reemployment earnings exceed the amount above, for 
the balance of the calendar year. The retirement allowance of the 
beneficiary shall be reinstated as of January 1 of each year 
following suspension. The amount that may be earned before 
suspension shall be increased on January 1 of each year by the 
ratio of the Consumer Price Index to the Index one year earlier, 
calculated to the nearest tenth of a percent (“io of 1%). 

d. Should a beneficiary who retired on an early or service retirement 
allowance under this Chapter be restored to service as an 
employee or teacher, then the retirement allowance shall cease as 
of the first of the month following the month in which the 
beneficiary is restored to service and the beneficiary shall become 
a member of the Retirement System and shall contribute there- 
after as allowed by law at the uniform contribution payable by all 
members. 
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Upon his subsequent retirement, he shall be paid a retirement allowance determined as follows: 
Lak on a member who earns at least three years’ membership 

service after restoration to service, the retirement allowance 
shall be computed on the basis of his compensation and 
service before and after the period of prior retirement with- 
out restrictions; provided, that if the prior allowance was 
based on a social security leveling payment option, the 
allowance shall be adjusted actuarially for the difference 
between the amount received under the optional payment 
and what would have been paid if the retirement allowance 
had been paid without optional modification. 

2. For a member who does not earn three years’ membership 
service after restoration to service, the retirement allowance 
shall be equal to the sum of the retirement allowance to 
which he would have been entitled had he not been restored 
to service, without modification of the election of an optional 
allowance previously made, and the retirement allowance 
that results from service earned since being restored to 
service; provided, that if the prior retirement allowance was 
based on a social security leveling payment option, the prior 
allowance shall be adjusted actuarially for the difference 
between the amount that would have been paid for each 
month had the payment not been suspended and what would 
have been paid if the retirement allowance had been paid 
without optional modification. 

e. Any beneficiary who retired on an early or service retirement 
allowance as an employee of any State department, agency or 
institution under the Law Enforcement Officers’ Retirement 
System and becomes employed as an employee by a State depart- 
ment, agency, or institution as an employer participating in the 
Retirement System shall become subject to the provisions of G.S. 
135-3(8)c and G.S. 135-3(8)d on and after January 1, 1989. _ 

(8a) Notwithstanding the provisions of paragraphs c and d of subdivision 
(8) to the contrary, a beneficiary who was a beneficiary retired on an 
early or service retirement with the Law Enforcement Officers’ 
Retirement System at the time of the transfer of law enforcement 
officers employed by the State and beneficiaries last employed by the 
State to this Retirement System on January 1, 1985, and who also 
was a contributing member of this Retirement System on January 1, 
1985, shall continue to be paid his retirement allowance without 
restriction and may continue as a member of this Retirement System 

with all the rights and privileges appendant to membership. 

(9) Members who are participating in an intergovernmental exchange of 
personnel under the provisions of Article 10 of Chapter 126 may 

retain their membership status and receive all benefits provided by 
this Chapter during the period of the exchange provided the require- 

ments of Article 10 of Chapter 126 are gt Dee pina that a 
rticipating in an intergovernmental exchange of personne 

Paar neice 10 of Canteen 126 shall, notwithstanding whether he 

and his employer are making contributions to the member’s account 
during the exchange period, be entitled to the death benefit if he 

otherwise qualifies under the provisions of this Article and provided 

further that no duplicate benefits shall be paid. (1941, c. 25, s. 3; 1945, 
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c. 799; 1947, c. 414; c. 457, ss. 1, 2; c. 458, s. 5; c. 464, s. 2; 1949, c. 1056, 

s. 1; 1951, c. 561; 1955, c. 1155, s. 91/2; 1961, c. 516, ss. 1, 2; 1968, c. 

687, s. 2; 1965, c. 780, s. 1; c. 1187; 1967, c. 720, ss. 1, 2, 15; c. 1234, 

1969, c. 1223, ss. 1, 2, 14; 1971, c. 117, ss. 6-8; c. 118, ss. 1, 2; 1973, c. 

241, s. 1; c. 994, s. 5; c. 13863; 1977, c. 783, s. 3; 1979, c. 396; c. 972, s. 

2; 1981, c. 979, s. 1; 1981 (Reg. Sess., 1982), c. 1396, ss. 1, 2; 1983, c. 

556, ss. 1, 2; 1983 (Reg. Sess., 1984), c. 1034, ss. 228, 229, 236; c. 1106, 

ss. 1, 2, 4; 1985, c. 520, s. 1; c. 649, ss. 2, 11; 1987, c. 513, s. 1; c. 738, 

s. 38(b); 1989, c. 791; 1993 (Reg. Sess., 1994), c. 769, ss. 7.30(e), (f), 

7.31(d), (e); 1995, c. 509, s. 73.1; 1998-212, s. 28.24(a); 1998-217, s. 67; 

2000-67, s. 8.24(a).) 

Subdivision (8)c Set Out Twice. — The 
first version of subdivision (8)c set out above is 
effective until June 30, 2003. The second ver- 
sion of subdivision (8)c set out above is effective 

June 30, 2003. 
Editor’s Note. — 
Session Laws 2000-67, s. 1.1, provides: “This 

act shall be known as ‘The Current Operations 

and Capital Improvements Appropriations Act 
of 2000.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Effect of Amendments. — 
Session Laws 2000-67, s. 8.24(a), effective 

July 1, 2000, rewrote subdivision (8)c as in 
effect until June 30, 2003. 

CASE NOTES 

Constitutionality of Subsection (8)d. — 
Because all retired officers and employees are 
subject to the provisions of subsection (8)d of 
this section, plaintiff retired judge was not 
treated differently than similarly situated per- 
sons, and the Retirement System’s interpreta- 
tion of subsection (8)d did not violate the Equal 
Protection Clause of either the United States or 
the North Carolina Constitution. Wells v. Con- 
solidated Judicial Retirement Sys., — N.C. 
App. —, 526 S.E.2d 486, 2000 N.C. App. LEXIS 
162 (2000). 
Suspension of Benefits under Subsec- 

tion (8)d. — In case involving suspension of 

§ 135-5. Benefits. 

(a) Service Retirement Benefits. — 

plaintiff retired judge’s retirement benefits af- 
ter he was appointed to another state office, 
where the prohibition contained in subsection 
(8)d of this section existed as former (8)c when 
plaintiff’s rights vested in the Retirement Sys- 
tem, the prohibition applied to plaintiff, and 
plaintiff’s contract under Chapter 135 provided 
that his benefits would cease if he returned to 
employment with the State of North Carolina 
following his retirement from the court. Wells v. 
Consolidated Judicial Retirement Sys., — N.C. 
App. —, 526 S.E.2d 486, 2000 N.C. App. LEXIS 
162 (2000). 

(1) Any member may retire upon written application to the Board of 
Trustees setting forth at what time, as of the first day of a calendar 
month, not less than one day nor more than 90 days subsequent to the 
execution of and filing thereof, he desires to be retired: Provided, that 
the said member at the time so specified for his retirement shall have 
attained the age of 60 years and have at least five years of member- 
ship service or shall have completed 30 years of creditable service. 

(2) Repealed by Session Laws 1983 (Regular Session, 1984), c. 1019, s. 1. 
(3) Any member who was in service October 8, 1981, who had attained 60 

years of age, may retire upon written application to the Board of 
Trustees setting forth at what time, as of the first day of a calendar 
month, not less than one day nor more than 90 days subsequent to the 
execution and filing thereof, he desires to be retired. 

(4) Any member who is a law-enforcement officer, and who attains age 50 
and completes 15 or more years of creditable service in this capacity 
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or who attains age 55 and completes five or more years of creditable 
service in this capacity, may retire upon written application to the 
Board of Trustees setting forth at what time, as of the first day of a 
calendar month, not less than one day nor more than 90 days 
subsequent to the execution and filing thereof, he desires to be retired; 
Provided, also, any member who has met the conditions herein 
required but does not retire, and later becomes a teacher or an 
employee other than as a law-enforcement officer shall continue to 
have the right to commence retirement. 

(5) Any member who is eligible for and is being paid a benefit under the 
Disability Income Plan as provided in G.S. 135-105 or G.S. 135-106 
shall be deemed a member in service and may not retire under the 
provisions of this section. Any member who has made written appli- 
cation for long-term or extended short-term benefits under the Dis- 
ability Income Plan as provided in G.S. 135-105 or G.S. 135-106, and 
who has been rejected by the Plan’s Medical Board for a long-term or 
extended short-term benefit shall have 90 days from the date of 
notification of the rejection to convert his application to an early or 
service retirement application, provided that the member meets the 
eligibility requirements, effective the first day of the month following 
the month in which short-term disability benefits ended or the first 
day of the month following the month in which any salary continua- 
tion as may be provided in G.S. 135-104 ended, whichever is later. 

(al) Early Service Retirement Benefits. — Any member may retire and 
receive a reduced retirement allowance upon written application to the Board 
of Trustees setting forth at what time, as of the first day of a calendar month, 
not less than one day nor more than 90 days subsequent to the execution of and 
filing thereof, he desires to be retired: Provided, that the said member at the 
time so specified for his retirement shall have attained the age of 50 years and 
have at least 20 years of creditable service. 

(b) Service Retirement Allowances of Persons Retiring on or after July 1, 
1959, but prior to July 1, 1963. — Upon retirement from service on or after 
July 1, 1959, but prior to July 1, 1963, a member shall receive a service 
retirement allowance which shall consist of: 

(1) An annuity which shall be the actuarial equivalent of his accumulated 
contributions at the time of his retirement; and 

(2) A pension equal to the annuity allowable at the age of 65 years or at 
his retirement age, whichever is the earlier age, computed on the 

basis of contributions made prior to such earlier age; and “ 

(3) Ifhe has a prior service certificate in full force and effect, an additional 

pension which shall be equal to the sum of: . 

a. The annuity which would have been provided at his retirement age 

by the contributions which he would have made during such prior 

service had the System been in operation and had he contributed 

thereunder at the rate of six and twenty-five hundredths per 

centum (6.25%) of his compensation; and 

b. The pension which would have been provided on account of such 
contributions at age 65, or at his retirement age, whichever is the 

r age. 
If the Lo nea a a less than 20 years of creditable service, he shall be 

entitled to a total retirement allowance of not less than seventy dollars 

($70.00) per month; provided that the computation shall be made prior to any 

reduction resulting from the selection of an optional allowance as provided by 

i his section. az. 

ieee Retiremont Allowances of Members Retiring on or after July 1, 

1963, but prior to July 1, 1967. — Upon retirement from service, in accordance 
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with subsection (a) above, on or after July 1, 1963, but prior to July 1, 1967, a 

member shall receive a service retirement allowance computed as follows: 

(1) If the member’s service retirement date occurs on or after his sixty- 

fifth birthday, such allowance shall be equal to the sum of (i) one 

percent (1%) of the portion of his average final compensation not in 

excess of forty-eight hundred dollars ($4,800) plus one and one-half 

percent (142%) of the portion of such compensation in excess of 

forty-eight hundred dollars ($4,800), multiplied by the number of 

years of his creditable service rendered prior to January 1, 1966, and 

(ii) one percent (1%) of the portion of his average final compensation 

not in excess of fifty-six hundred dollars ($5,600) plus one and one-half 
percent (142%) of the portion of such compensation in excess of 
fifty-six hundred dollars ($5,600), multiplied by the number of years of 
his creditable service rendered after January 1, 1966. 

(2) If the member’s service retirement date occurs before his sixty-fifth 
birthday, his service retirement allowance shall be computed as in (1) 
above, but shall be reduced by five twelfths of one percent ("2 of 1%) 
thereof for each month by which his retirement date precedes the first 
day of the month coincident with or next following his sixty-fifth 
birthday. 

(3) Notwithstanding the foregoing provisions, any member whose credit- 
able service commenced prior to July 1, 1963, shall receive not less 
than the benefit provided by G.S. 135-5(b). 

(b2) Service Retirement Allowance of Members Retiring on or after July 1, 
1967, but prior to July 1, 1969. — Upon retirement from service in accordance 
with subsection (a) above, on or after July 1, 1967, but prior to July 1, 1969, a 
member shall receive a service retirement allowance computed as follows: 

(1) If the member’s service retirement date occurs on or after his sixty- 
fifth birthday, such allowance shall be equal to one and one-quarter 
percent (114%) of the portion of his average final compensation not in 
excess of fifty-six hundred dollars ($5,600) plus one and one-half 
percent (112%) of the portion of such compensation in excess of 
fifty-six hundred dollars ($5,600), multiplied by the number of years of 
his creditable service. 

(2) If the member’s service retirement date occurs before his sixty-fifth 
birthday, his service retirement allowance shall be computed as in (1) 
above, but shall be reduced by one third of one percent (14 of 1%) 
thereof for each month by which his retirement date precedes the first 
day of the month coincident with or next following his sixty-fifth 
birthday. 

(3) Notwithstanding the foregoing provisions, any member whose credit- 
able service commenced prior to July 1, 1963, shall receive not less 
than the benefit provided by G.S. 135-5(b). 

(b3) Service Retirement Allowances of Members Retiring on or after July 1, 
1969, but prior to July 1, 1973. — Upon retirement from service, in accordance 
with subsection (a) above, on or after July 1, 1969, but prior to July 1, 1973, a 
member shall receive a service retirement allowance computed as follows: 

(1) If the member’s service retirement date occurs on or after his sixty- 
fifth birthday, regardless of his years of creditable service, or on or 
after his sixty-second birthday and the completion of 30 years of 
creditable service, such allowance shall be equal to one and one- 
quarter percent (144%) of the portion of his average final compensa- 
tion not in excess of fifty-six hundred dollars ($5,600) plus one and 
one-half percent (112%) of the portion of such compensation in excess 
of fifty-six hundred dollars ($5,60/ . multiplied by the number of years 
of his creditable service. bb 
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(2) If the member’s service retirement date occurs before his sixty-fifth 
birthday and prior to his completion of 30 or more years of creditable 
service, his service retirement allowance shall be computed as in (1) 
above, but shall be reduced by one quarter of one percent (4 of 1%) 
thereof for each month by which his retirement date precedes the first 
eae month coincident with or next following his sixty-fifth 

(3) Ifthe member’s service retirement date occurs before his sixty-second 
birthday but on or after his completion of 30 or more years of 
creditable service, his service retirement allowance shall be computed 
as in (1) above, but shall be reduced by one quarter of one percent (% 
of 1%) thereof for each month by which his retirement date precedes 
ee onas el ea month coincident with or next following his 

5 on J1 ay. 

(4) Notwithstanding the foregoing provisions, any member whose credit- 
able service commenced prior to July 1, 1963, shall receive not less 
than the benefit provided by G.S. 135-5(b). 

(b4) Service Retirement Allowances of Members Retiring on or after July 1, 
1973, but prior to July 1, 1975. — Upon retirement from service, in accordance 
with subsection (a) above, on or after July 1, 1973, but prior to July 1, 1975, a 

member shall receive a service retirement allowance computed as follows: 
(1) If the member’s service retirement date occurs on or after his sixty- 

fifth birthday, regardless of his years of creditable service, or after the 

completion of 30 years of creditable service, such allowance shall be 

equal to one and one-quarter percent (144%) of the portion of his 

average final compensation not in excess of five thousand six hundred 

dollars ($5,600) plus one and one-half percent (112%) of the portion of 

such compensation in excess of five thousand six hundred dollars 

($5,600), multiplied by the number of years of his creditable service. 

(2) If the member’s service retirement date occurs before his sixty-fifth 

birthday and prior to his completion of 30 or more years of creditable 

service, his service retirement allowance shall be computed as in (1) 

above, but shall be reduced by one quarter of one percent (%, of 1%) 

thereof for each month by which his pacar aig ee Dee ae the ee 

day of the month coincident with or next fo owing his sixty-fift 

birthday. 
(3) Be ihstcinding the foregoing provisions, any member whose credit- 

able service commenced prior to July 1, 1963, shall receive not less 

than the benefit provided by G.S. 135-5(b). 

(b5) Service Retirement Allowance of Members Retiring on or after July 1, 

1975, but prior to July 1, 1977. — Upon retirement from service, in accordance 

with subsection (a) above, on or after July 1, 1975, but prior to July 1, 1977, a 

member shall receive a service retirement allowance computed as follows: 

(1) If the member’s service retirement date occurs on or after his sixty- 

fifth birthday, regardless of his years of creditable service, or after the 

completion of 30 years of creditable service, such allowance shall be 

equal to one and one-half percent (142%) of his average final compen- 

sation, multiplied by the number of years of his creditable service. 

(2) If the member’s service retirement date occurs before his sixty-fifth 

birthday and prior to his completion of 30 or more years of creditable 

service, his retirement allowance shall be computed as in (1) above, 

but shall be reduced by one quarter of one percent (4 of 1%) thereof 

for each month by which his retirement date precedes the first day of 

the month coincident with or next following his sixty-fifth birthday. 

(3) Notwithstanding the foregoing provisions, any member whose credit- 

able service commenced pHa i atl aca shall receive not less 

than the benefit provided by G.». : 
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(b6) Service Retirement Allowance of Members Retiring on or after July 1, 

1977, but prior to July 1, 1980. — Upon retirement from service, in accordance 

with subsection (a) above, on or after July 1, 1977, but prior to July 1, 1980, a 

member shall receive a service retirement allowance computed as follows: 

(1) If the member’s service retirement date occurs on or after his sixty- 

fifth birthday, regardless of his years of creditable service, or after the 
completion of 30 years of creditable service, such allowance shall be 
equal to one and fifty-five one hundredths percent (1.55%) of his 
average final compensation, multiplied by the number of years of his 
creditable service. 

(2a) If the member’s service retirement date occurs after his sixtieth and 
before his sixty-fifth birthday and prior to his completion of 30 or more 
years of creditable service, his retirement allowance shall be com- 
puted as in (1) above, but shall be reduced by one quarter of one 
percent (% of 1%) thereof for each month by which his retirement date 
precedes the first day of the month coincident with or next following 
his sixty-fifth birthday. 

(2b) If the member’s service retirement date occurs before his sixtieth 
birthday and prior to his completion of 30 or more years of creditable 
service, his service retirement allowance shall be the actuarial equiv- 
alent of the allowance payable at the age of 60 years as computed in 
(2a) above. 

(3) Notwithstanding the foregoing provisions, any member whose credit- 
able service commenced prior to July 1, 1963, shall receive not less 
than the benefit provided by G.S. 135-5(b). 

(b7) Service Retirement Allowance of Members Retiring on or after July 1, 
1980, but prior to July 1, 1985. — Upon retirement from service, in accordance 
with subsection (a) above, on or after July 1, 1980, but prior to July 1, 1985, a 
member shall receive a service retirement allowance computed as follows: 

(1) If the member’s service retirement date occurs on or after his sixty- 
fifth birthday or after the completion of 30 years of creditable service, 
such allowance shall be equal to one and fifty-seven hundredths 
percent (1.57%) of his average final compensation, multiplied by the 
number of years of his creditable service. 

(2) If the member’s service retirement date occurs after his sixtieth and 
before his sixty-fifth birthday and prior to his completion of 30 or more 
years of creditable service, his retirement allowance shall be com- 
puted as in (1) above but shall be reduced by one-quarter of one 
percent (1% of 1%) thereof for each month by which his retirement date 
precedes the first day of the month coincident with or next following 
his sixty-fifth birthday. 

(3) If the member’s service retirement date occurs before his sixtieth 
birthday and prior to his completion of 30 or more years of creditable 
service, his service retirement allowance shall be the actuarial equiv- 
alent of the allowance payable at the age of 60 years as computed in 
(2) above. 

(4) Notwithstanding the foregoing provisions, any member whose credit- 
able service commenced prior to July 1, 1963, shall receive not less 
than the benefit provided by G.S. 135-5(b). 

(b8) Service Retirement Allowance of Law-Enforcement Officers Retiring on 
or after J anuary 1, 1985 [on or after January 1, 1985, but prior to July 1, 1985]. 
— Upon retirement from service, in accordance with subsection (a) of this 
section, on or after January 1, 1985 [on or after January 1, 1985, but prior to 
July 1, 1985], a member who is a law-enforcement officer or an eligible former 
pre officer shall receive a service retirement allowance computed 
as follows: 
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