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Preface 

de aa 

This volume contains the general laws of a permanent nature enacted by the 
General Assembly through the 2003 Regular Session that are within Chapters 
159A through 168A, and brings to date the annotations included therein. 
A majority of the Session Laws are made effective upon becoming law, but a 

few provide for stated effective dates. If the Session Law makes no provision 
for an effective date, the law becomes effective under G.S. 120-20 “from and 
after 60 days after the adjournment of the session” in which passed. 
A ready reference index is included at the back of this volume. This index is 

intended to give the user a quick reference to larger bodies of statutes within 
this volume only. For detailed research on any subject, both within this volume 
and the General Statutes as a whole, see the General Index to the General 
Statutes. 

Beginning with formal opinions issued by the North Carolina Attorney 
General on July 1, 1969, selected opinions which construe a specific statute are 
cited in the annotations to that statute. For a copy of an opinion or of its 
headnotes, write the Attorney General, P.O. Box 629, Raleigh, N.C. 27602. 

This recompiled volume has been prepared and published under the super- 
vision of the Department of Justice of the State of North Carolina. The 
members of the North Carolina Bar are requested to communicate any 
Suggestions they may have for improving the General Statutes to the Depart- 
ment, or to LexisNexis, Charlottesville, Virginia. 

Roy Cooper 
Attorney General 
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Scope of Volume 

Statutes: 

Permanent portions of the General Laws enacted by the General Assembly 

through the 2003 Regular Session affecting Chapters 159A through 168A of the 

General Statutes. 

Annotations: 

This publication contains annotations taken from decisions of the North 

Carolina Supreme Court posted on LEXIS through June 13, 2003, decisions of 

the North Carolina Court of Appeals posted on LEXIS through June 17, 2003, 

and decisions of the appropriate federal courts posted through June 20, 2003. 
These cases will be printed in the following reporters: 

South Eastern Reporter 2nd Series. 
Federal Reporter 3rd Series. 
Federal Supplement 2nd Series. 
Federal Rules Decisions. 
Bankruptcy Reports. 
Supreme Court Reporter. 

Additionally, annotations have been taken from the following sources: 

North Carolina Law Review through Volume 81, no. 2, p. 900. 
Wake Forest Law Review through Volume 37, Pamphlet No. 4, p. 1174. 
Campbell Law Review through Volume 24, no. 2, p. 346. 
Duke Law Journal through Volume 52, no. 1, p. 273. 
North Carolina Central Law Journal through Volume 24, no. 1, p. 180. 
Opinions of the Attorney General. 
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User’s Guide 

In order to assist both the legal profession and the layperson in obtaining the 
maximum benefit from the North Carolina General Statutes, a User’s Guide 
has been included in Volume 1. This guide contains comments and information 
on the many features found within the General Statutes intended to increase 
the usefulness of this set of laws to the user. See Volume 1 for the complete 
User’s Guide. 

Abbreviations 

(The abbreviations below are those found in the General Statutes that refer 
to prior codes.) 

eee See Re er CUI, Stet. Le BP oe aes Potter’s Revisal (1821, 1827) 
Pe ates JOU SIA AMADOU AON © oor. a Revised Statutes (1837) 
CD oe, so aS Ey ia sew el fees ws Revised Code (1854) 
een, eee; ATS. OUT OM WAT. WAS Code of Civil Procedure (1868) 
Ut, AeA UD Le bo 6 OOS. catlva oe leleey egies Code (1883) 
nee 6.  UOALTIE Peis OL Ory Se erOs | EARS, Revisal of 1905 
gb = ho eg ap ak OR A A Consolidated Statutes (1919, 1924) 
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Chapter 159A. 

Pollution Abatement and Industrial Facilities Financing 
Act. 

§§ 159A-1 through 159A-25: Unconstitutional. 

Editor’s Note. — This Chapter, enacted by Anew Chapter 159A, covering the same subject 
Session Laws 1971, c. 633, and comprising G.S. matter, was enacted by Session Laws 1975, c. 
159A-1 through 159A-25, was held unconstitu- 800, effective upon ratification of an enabling 
tional in Stanley v. Department of Conserva- amendment to the state Constitution, and has 
tion & Dev., 284 N.C. 15, 199 S.E.2d 641 (1973). been recodified as Chapter 159C. 
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Chapter 159B. 

Joint Municipal Electric Power and Energy Act. 

Article 1. 

Short Title, Legislative Findings and 
Definitions. 

Sec. 
159B-1. Short title. 
159B-2. Legislative findings and purposes. 
159B-3. Definitions. 

Article 2. 

Joint Agencies; Municipalities. 

159B-4. Authority of municipalities to jointly 
cooperate. 

159B-5. Joint ownership of a project; provi- 
sions of the contract or agreement 
with respect thereto. 

159B-5.1. Joint ownership with other public or 

. Limited liability. 

. Approval and sale of bonds. 

. Refunding bonds. 

. Tax exemption. 

. Taxes; payments in lieu of taxes. 

. Personnel. 

. Dissolution of joint agencies. 
159B-30. Annual reports. 
159B-30.1. Additional reports. 
159B-31. 

159B-32. 
159B-33. 
159B-34. 
159B-35. 
159B-36. 
159B-37. 

Legislative consent to the application 
of laws of other states. 

Government grants and loans. 
Eminent domain. 
Liability and defense. 
Additional method. 
[Recodified.] 
Actions relating to bonds or to secu- 

private entities engaged in gener- 
ation, transmission or distribution 
of electric power for resale. 

159B-6. Sale of capacity and output by a mu- 
nicipality. 

159B-7. Licenses, permits, certificates and ap- 
provals. 

159B-8. [Repealed.] 
159B-9. Creation of a joint agency; board of 

159B-10. 

159B-11. 

159B-12. 

159B-13. 

159B-14. 
. Issuance of bonds. 
. Resolution or trust agreement. 
. Revenues. 
. Trust funds; investment authority. 
. Remedies. 

159B-20. 

159B-21. 
159B-22. 

commissioners. 
Executive committee, composition; 

powers and duties; terms. 
General powers of joint agencies; pre- 

requisites to undertaking projects. 
Sale of capacity and output by a joint 

agency; other contracts with a 
joint agency. 

Sale of excess capacity and output by 
a joint agency. 

Bonds of a joint agency. 

Status of bonds under Uniform Com- 
mercial Code. 

Bonds eligible for investment. 
Agreement of the State. 

rity for bonds. 
Confidentiality of contract discus- 

sions. 
159B-39 through 159B-41. [Reserved.] 

Article 3. 

Joint Municipal Assistance Agencies. 

159B-38. 

159B-42. Joint municipal assistance agencies. 
159B-43. Joint municipal assistance agencies 

authorized. 
159B-43.1. Alternative to board of commission- 

ers. 
159B-44. General powers of joint municipal 

assistance agencies and munici- 
palities. 

159B-45. Dissolution. 
159B-46. Reports, liability, and personnel. 
159B-47. Defense. 
159B-48. Nonmunicipal members; constituent 

institutions of The University of 
North Carolina. 

159B-49. Associate members. 

159B-50, 159B-51. [Reserved.] 

Article 4. 

Construction. 

159B-52. Chapter liberally construed. 

ARTICLE 1. 

Short Title, Legislative Findings and Definitions. 

§ 159B-1. Short title. 

This Chapter may be cited as the “Joint Municipal Electric Power and 
Energy Act.” (1975, c. 186, s. 1.) 
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§ 159B-2. Legislative findings and purposes. 

The General Assembly hereby finds and determines that: 

A critical situation exists with respect to the present and future supply of 

electric power and energy in the State of North Carolina; 

The public utilities operating in the State have sustained greatly increased 

capital and operating costs; | 

Such public utilities have found it necessary to postpone or curtail construc- 

tion of planned generation and transmission facilities serving the consumers of 

electricity in the State, increasing the ultimate cost of such facilities to the 

public utilities, and that such postponements and curtailments will have an 

adverse effect on the provision of adequate and reliable electric service in the 

State; 
The above conditions have occurred despite substantial increases in electric 

rates; 

In the absence of further material increases in electric rates, additional 

postponements and curtailments in the construction of additional generation 

and transmission facilities may occur, thereby impairing those utilities’ ability 

to continue to provide an adequate and reliable source of electric power and 

energy in the State; 
Seventy-two municipalities in the State have for many years owned and 

operated systems for the distribution of electric power and energy to customers 

in their respective service areas and are empowered severally to engage in the 

generation and transmission of electric power and energy; 

Such municipalities owning electric distribution systems have an obligation 

to provide their inhabitants and customers an adequate, reliable and econom- 

ical source of electric power and energy in the future; 

In order to achieve the economies and efficiencies made possible by the 

proper planning, financing, sizing and location of facilities for the generation 

and transmission of electric power and energy which are not practical for any 

municipality acting alone, and to insure an adequate, reliable and economical 

supply of electric power and energy to the people of the State, it is desirable for 

the State of North Carolina to authorize municipal electric systems to jointly 

plan, finance, develop, own and operate electric generation and transmission 

facilities appropriate to their needs in order to provide for their present and 

future power requirements for all uses without supplanting or displacing the 

service at retail of other electric suppliers operating in the State; and 

The joint planning, financing, development, ownership and operation of 

electric generation and transmission facilities by municipalities which own 

electric distribution systems and the issuance of revenue bonds for such 

purposes as provided in this Chapter is for a public use and for public and 

municipal purposes and is a means of achieving economies, adequacy and 

reliability in the generation of electric power and energy and in the meeting of 
future needs of the State and its inhabitants. 

In addition to the authority granted municipalities to jointly plan, finance, 
develop, own and operate electric generation and transmission facilities by 
Article 2 of this Chapter and the other powers granted in said Article 2, and in 
addition and supplemental to powers otherwise conferred on municipalities by 
the laws of this State for interlocal cooperation, it is desirable for the State of 
North Carolina to authorize municipalities and joint agencies to form joint 
municipal assistance agencies which shall be empowered to provide aid and 
assistance to municipalities in the construction, ownership, maintenance, 
expansion and operation of their electric systems, and to empower joint 
agencies authorized herein to provide aid and assistance to municipalities or 
joint municipal assistance agencies in the development and implementation of 
integrated resource planning, including, but not limited to, the evaluation of 
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resources, generating facilities, alternative energy resources, conservation and 
load management programs, transmission and distribution facilities, and 
purchase power options, and in the development, construction and operation of 
supply-side and demand-side resources, in addition to exercising such other 
powers as hereinafter provided to joint municipal assistance agencies and joint 
agencies. In order to provide maximum economies and efficiencies to munici- 
palities and the consuming public in the generation and transmission of 
electric power and energy contemplated by Article 2 of this Chapter, it is also 
desirable that the joint municipal assistance agencies authorized herein be 
empowered to act as provided in Article 3 of this Chapter and that such agency 
or agencies be empowered to act for and on behalf of any one or more 
municipalities or joint agencies, as requested, with respect to the construction, 
ownership, maintenance, expansion and operation of their electric systems; 
and that the joint agencies authorized herein be empowered to act as provided 
in Article 2 of this Chapter and that such joint agencies be empowered to act 
for and on behalf of any one or more municipalities or joint municipal 
assistance agencies, in each case as requested, with respect to the integrated 
resource planning and development, construction, and operation of supply-side 
and demand-side options described above. (1975, c. 186, s. 1; 1983, c. 609, s. 2; 
1991 (Reg. Sess., 1992), c. 888, s. 1; 1995, c. 412, s. 1.) 

CASE NOTES 

Cited in State ex rel. Utils. Comm’n v. Caro- 

lina Util. Customers Ass’n, 314 N.C. 171, 333 

S.E.2d 259 (1985). 

§ 159B-3. Definitions. 

The following terms whenever used or referred to in this Chapter shall have 
the following respective meanings unless a different meaning clearly appears 
from the context: 

(1) “Bonds” shall mean revenue bonds, notes and other evidences of 
indebtedness of a joint agency or municipality issued under the 
provisions of this Chapter and shall include refunding bonds. 

(2) “Cost” or “cost of a project” shall mean, but shall not be limited to, the 
cost of acquisition, construction, reconstruction, improvement, en- 
largement, betterment or extension of any project, including the cost 
of studies, plans, specifications, surveys, and estimates of costs and 
revenues relating thereto; the cost of land, land rights, rights-of-way 
and easements, water rights, fees, permits, approvals, licenses, cer- 
tificates, franchises, and the preparation of applications for and 
securing the same; administrative, legal, engineering and inspection 
expenses; financing fees, expenses and costs; working capital; initial 
fuel costs; interest on the bonds during the period of construction and 
for such reasonable period thereafter as may be determined by the 
issuing municipality or joint agency (provided that a period of three 
years shall be deemed to be reasonable for bonds issued to finance a 
generating unit expected to be operated to supply base load); estab- 
lishment of reserves; and all other expenditures of the issuing 
municipality or joint agency incidental, necessary or convenient to the 
acquisition, construction, reconstruction, improvement, enlargement, 
betterment or extension of any project and the placing of the same in 
operation. The term shall also mean the capital cost of fuel for any 
project. 

(2a) “Electric system” shall mean any electric power generation, trans- 
mission or distribution system. 
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(3) “Governing board” shall mean the legislative body, council, board of 

commissioners, board of trustees, or other body charged by law with 

governing the municipality, joint agency, or joint municipal assistance 
agency, including any executive committee created pursuant to GS. 
159B-10. 

(4) “Joint agency” shall mean a public body and body corporate and politic 
organized in accordance with the provisions of Article 2 of this 
Chapter. 

(4a) “Joint municipal assistance agency” shall mean a public body and 
body corporate and politic organized in accordance with the provisions 
of Article 3 of this Chapter. 

(5) “Municipality” shall mean a city, town or other unit of municipal 
government created under the laws of the State, or any board, agency, 
or commission thereof, owning a system or facilities for the genera- 
tion, transmission or distribution of electric power and energy for 
public and private uses. 

(6) “Project” shall mean any system or facilities for the generation, 
transmission and transformation, or any of them, of electric power 
and energy by any means whatsoever including, but not limited to, 
any one or more electric generating units situated at a particular site, 
or any interest in the foregoing, whether an undivided interest as a 
-tenant in common or otherwise. Project does not mean an adminis- 
trative office building or office or facilities related to the administra- 
tive office building or office. 

(7) “State” shall mean the State of North Carolina. (1975, c. 186, s. 1; 
1977, c. 708, s. 2; 1983, c. 609, ss. 3-6; 1985, c. 266, s. 1; 1989, c. 329; 
1991. @. B15, s. 1, [9952c, 412. 8: 2.) : 

ARTICLE 2. 

Joint Agencies; Municipalities. 

§ 159B-4. Authority of municipalities to jointly cooperate. 

In addition and supplemental to the powers otherwise conferred on munic- 
ipalities by the laws of the State, and in order to accomplish the purposes of 
this Chapter and to obtain a supply of electric power and energy for the present 
and future needs of its inhabitants and customers, a municipality may jointly 
or severally plan, finance, develop, construct, reconstruct, acquire, improve, 
enlarge, better, own, operate and maintain a project situated within or without 
the State with one or more other municipalities or joint agencies created 
pursuant to this Chapter or, in the case of projects for the generation and 
transmission of electric power and energy, jointly with any persons, firms, 
associations or corporations, public or private, engaged in the generation, 
transmission or distribution of electric power and energy for resale within this 
State or any state contiguous to the State, and may make such plans and enter 
into such contracts in connection therewith, not inconsistent with the provi- 
sions of this Chapter, as are necessary or appropriate. 

Prior to acquiring any generation project the governing board shall deter- 
mine the needs of the municipality for power and energy based upon engineer- 
ing studies and reports, and shall not acquire a project in excess of that amount 
of capacity and the energy associated therewith required to provide for its 
projected needs for power and energy from and after the date the project is 
estimated to be placed in normal continuous operation and for such reasonable 
period of time thereafter as shall be determined by the governing board and 
approved by the North Carolina Utilities Commission in a proceeding insti- 
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tuted pursuant to G.S. 159B-24. In determining the future power requirements 
of a municipality, there shall be taken into account the following: 

(1) The economies and efficiencies to be achieved in constructing on a 
large scale facilities for the generation of electric power and energy; 

(2) The municipality’s needs for reserve and peaking capacity and to meet 
obligations under pooling and reserve sharing agreements reasonably 
related to its needs for power and energy to which it is or may become 
a party; 

(3) The estimated useful life of such project; 
(4) The estimated time necessary for the planning, development, acquisi- 

tion or construction of such project and the length of time required in 
advance to obtain, acquire or construct additional power supply; and 

(5) The reliability and availability of existing or alternative power supply 
sources and the cost of such existing or alternative power supply 
sources. 

A determination by such governing board approved by the North Carolina 
Utilities Commission based upon appropriate findings of the foregoing matters 
shall be conclusive as to the quantity of the interest which a municipality may 
acquire in a generation project unless a party to the proceeding aggrieved by 
the determination of said Commission shall file notice of appeal pursuant to 
Article 5 of Chapter 62 of the General Statutes of North Carolina. 

Nothing herein contained shall prevent a municipality or municipalities 
from undertaking studies to determine whether there is a need for a project or 
whether such project is feasible. (1975, c. 186, s. 1; 1977, c. 385, s. 2; 1983, c. 
574, s. 1; 1995,'c, 412, s., 3.) 

§ 159B-5. Joint ownership of a project; provisions of the 
contract or agreement with respect thereto. 

Each municipality shall own a project in proportion to the amount of the 

money furnished or the value of property or other consideration supplied by it 
for the planning, development, acquisition or construction thereof, and shall be 
entitled to a percentage share of the output and capacity therefrom equal to 
such ownership proportion in such project. 

Each municipality shall be severally liable for its own acts and not jointly or 

severally liable for the acts, omissions or obligations of others, and no money 

or property or other consideration supplied by any municipality shall be 

credited or otherwise applied to the account of any other municipality, nor shall 

the share of any municipality in a project be charged directly or indirectly with 

any debt or obligation of any other municipality or be subject to any lien as a 

result thereof. The acquisition of a project shall include, but shall not be 

limited to, the purchase or lease of an existing, completed project and the 

purchase of a project under construction. A municipality participating in the 

joint or several planning, financing, construction, reconstruction, acquisition, 

improvement, enlargement, betterment, ownership, operation or maintenance 

of any project under this Chapter may furnish money derived solely from the 

proceeds of bonds or from the ownership and operation of its electric system, or 

both, and provide property, both real and personal, services and other 

considerations. 
Any contracts entered into by municipalities with respect to ownership in a 

project shall contain such terms, conditions and provisions, not inconsistent 

with the provisions hereof, as the governing boards of the municipalities shall 

deem to be in the interests of the municipalities. Any such contracts shall be 

ratified by resolution of the governing board of each municipality spread upon 

its minutes. Any such contracts shall include, but shall not be limited to, the 

following: 
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(1) The purpose or purposes of the contract; 
(2) The duration of the contract; 
(3) The manner of appointing or employing the personnel necessary in 

connection with the project; 
(4) The method of financing the project, including the apportionment of 

costs and revenues; 
(5) Provisions specifying the ownership interests of the parties in real 

property used or useful in connection with the project, and the 
procedures for the disposition of such property when the contract 
expires, is terminated or when the project, for any reason, is aban- 
doned, decommissioned or dismantled; 

(6) Provisions relating to alienation and prohibiting partition of a munic- 
ipality’s interest in a project, which provisions shall not be subject to 
any provision of law restricting covenants against alienation or 
partition; 

(7) Provisions for the construction of a project, which may include the 
determination that one participating municipality or any person, firm 
or corporation may construct the project as agent for all the parties; 

(8) Provisions for the operation and maintenance of a project, which may 
include the determination that one participating municipality or any 
person, firm or corporation may operate and maintain the project as 
agent for all the parties; 

(9) Provisions for the creation of a committee of representatives of the 
participating municipalities with such powers of supervision of the 
construction and operation of the project as the contract, not incon- 
sistent with the provisions of this Chapter, may provide; 

(10) Provisions that if one or more of the municipalities shall default in 
the performance or discharge of its or their obligations with respect to 
the project, the other party or parties may assume, pro rata or 
otherwise, the obligations of such defaulting party or parties and may 
succeed to such rights and interests of the defaulting party or parties 
in the project as may be agreed upon in the contract; 

(11) Methods for amending the contract; 
(12) Methods for terminating the contract; and 
(13) Any other necessary or proper matter. 

For the purpose of paying its respective share of the cost of a project or 
projects, a municipality may issue its bonds as provided in this Chapter, and, 
notwithstanding the provisions of any other law to the contrary, may secure 
the payment of the principal of, premium, if any, and interest on such bonds by 
a lien and charge on all, or any portion of, the revenue derived or to be derived 
from the ownership and operation of its system or facilities for the generation, 
transmission, or distribution of electric power or energy or its interests in any 
project or projects, or a combination of such revenues. Provided that all bonds 
issued under the provisions of this Chapter shall be authorized and issued by 
the governing board of a city, town, or other unit of municipal government 
created under the laws of the State. 

In connection with any project undertaken pursuant to this Chapter, a 
municipality shall have all of the rights and powers granted to a joint agency 
by subdivisions (12) and (13) of G.S. 159B-11. 

Notwithstanding the provisions of any other law to the contrary, any 
contracts with respect to the sale or purchase of capacity, output, power or 
energy from a project may extend for a period not exceeding 50 years from the 
date a project is estimated to be placed in normal continuous operation; and 
the execution and effectiveness thereof shall not be subject to any authoriza- 
tions or approvals by the State or any agency, commission or instrumentality 
or political subdivision thereof except as in this Chapter specifically required 
and provided. (1975, c. 186, s. 1; 1983, c. 574, ss. 2-2.6.) 
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§ 159B-5.1. Joint ownership with other public or private 
entities engaged in generation, transmission 
or distribution of electric power for resale. 

Municipalities and joint agencies may jointly or severally own, operate and 
maintain projects with any person, firm, association or corporation, public or 
private, engaged in the generation, transmission or distribution of electric 
power and energy for resale within this State or any state contiguous to this 
State. Any municipality or joint agency shall have for such purposes all powers 
conferred upon them by the provisions of this Chapter including the power to 
issue revenue bonds pursuant to the provisions of this Chapter to finance its 
share of the cost of any such project. The definitions and all other terms and 
provisions of this Chapter shall be construed so as to include such undivided 
ownership interest in order to fully effectuate the power and authority 
conferred by the foregoing provisions of this section. (1977, c. 708, s. 3.) 

CASE NOTES 

Cited in State ex rel. Utilities Comm'n v. 

Eddleman, 320 N.C. 344, 358 S.E.2d 339 

(1987). 

§ 159B-6. Sale of capacity and output by a municipality. 

Capacity or output derived by a municipality from its ownership share of a 
project not then required by such municipality for its own use and for the use 
of its consumers may be sold or exchanged by such municipality, for such 
consideration and for such period and upon such other terms and conditions as 
may be determined by the parties, to any municipality owning electric 
distribution facilities in this State, to any electric membership corporation or 
public utility authorized to do business in this State, or to any state, federal or 
municipal agency which owns electric generation, transmission or distribution 
facilities. Provided, however, that the foregoing limitations shall not apply to 
the temporary sale of excess capacity and energy without the State in cases of 

emergency or when required to fulfill obligations under any pooling or 

reserve-sharing agreements reasonably related to its needs for power and 

energy. Provided further, however, that sales of excess capacity or output of a 

project to electric membership corporations, public utilities, and other persons 

the interest on whose securities and other obligations is not exempt from 

taxation by the federal government shall not be made in such amounts, for 

such periods of time, and under such terms and conditions as will cause the 

interest on bonds issued to finance the cost of a project to become taxable by the 
federal government. (1975, c. 186, s. 1.) 

§ 159B-7. Licenses, permits, certificates and approvals. 

Municipalities proposing to jointly plan, finance, develop, own and operate a 

project are hereby authorized, either jointly or separately, to apply to the 

appropriate agencies of the State, the United States, or any state thereof, and 

to any other proper agency for such licenses, permits, certificates or approvals 

as may be necessary, and to construct, maintain and operate projects in 

accordance with such licenses, permits, certificates or approvals and to obtain, 

hold and use such licenses, permits, certificates and approvals in the same 

manner as any other operating unit of any other person. (1975, c. 186, s. 1.) 
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§ 159B-8: Repealed by Session Laws 1995, c. 412, s. 4. 

§ 159B-9. Creation of a joint agency; board of commission- 

ers. 

(a) The governing boards of two or more municipalities may by resolution or 

ordinance determine that it is in the best interests of the municipalities in 

accomplishing the purposes of this Chapter to create a joint agency as 

prescribed herein for the purpose of undertaking the planning, financing, 

development, acquisition, construction, reconstruction, improvement, enlarge- 

ment, betterment, operation and maintenance of a project or projects as an 

alternative or supplemental method of obtaining the benefits and assuming 
the responsibilities of ownership in a project. 

In determining whether or not creation of a joint agency for such purpose is 

in the best interests of the municipalities, the governing boards shall take into 
consideration, but shall not be limited to, the following: 

(1) Whether or not a separate entity may be able to finance the cost of 
projects in a more efficient and economical manner; | 

(2) Whether or not better financial market acceptance may result if one 
entity is responsible for issuing all of the bonds required for a project 
or projects in a timely and orderly manner and with a uniform credit 
rating instead of multiple entities issuing separate issues of bonds; 

(3) Whether or not savings and other advantages may be obtained by 
providing a separate entity responsible for the acquisition, construc- 
tion, ownership and operation of a project or projects; and 

(4) Whether or not the existence of such a separate entity will foster the 
continuation of joint planning and undertaking of projects, and the 
resulting economies and efficiencies to be derived from such joint 
planning and undertaking. 

If each governing board shall determine that it is in the best interest of the 
municipality to create a joint agency to provide power and energy to the 
municipality as provided in this Chapter, each shall adopt a resolution or 
ordinance so finding (which need not prescribe in detail the basis for the 
determination), and which shall set forth the names of the municipalities 
which are proposed to be initial members of the joint agency. The governing 
board of the municipality shall thereupon by ordinance or resolution appoint 
one commissioner of the joint agency who may, at the discretion of the 
governing board, be an officer or employee of the municipality. 
Any two or more commissioners so named may file with the Secretary of 

State an application signed by them setting forth (i) the names of all the 
proposed member municipalities; (ii) the name and official residence of each of 
the commissioners so far as known to them; (iii) a certified copy of the 
appointment evidencing their right to office; (iv) a statement that each 
governing board of each respective municipality appointing a commissioner 
has made the aforesaid determination; (v) the desire that a joint agency be 
organized as a public body and a body corporate and politic under this Chapter; 
and (vi) the name which is proposed for the joint agency. 

The application shall be subscribed and sworn to by such commissioners 
before an officer or officers authorized by the laws of the State to administer 
and certify oaths. 

The Secretary of State shall examine the application and, if he finds that the 
name proposed for the joint agency is not identical with that of any other 
corporation of this State or of any agency or instrumentality thereof, or so 
nearly similar as to lead to confusion and uncertainty, he shall receive and file 
it and shall record it in an appropriate book of record in his office. 
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When the application has been made, filed and recorded as herein provided, 
the joint agency shall constitute a public body and a body corporate and politic 
under the name proposed in the application. The Secretary of State shall make 
and issue to the commissioners executing the application a certificate of 
incorporation pursuant to this Chapter under the seal of the State, and shall 
record the same with the application. The certificate shall set forth the names 
of the member municipalities. 

In any suit, action or proceeding involving the validity or enforcement of, or 
relating to, any contract of the joint agency, the joint agency, in the absence of 
establishing fraud in the premises, shall be conclusively deemed to have been 
established in accordance with the provisions of this Chapter upon proof of the 
issuance of the aforesaid certificate by the Secretary of State. A copy of such 
certificate, duly certified by the Secretary of State, shall be admissible in 
evidence in any such suit, action or proceeding, and shall be conclusive proof of 
the filing and contents thereof. 

Notice of the issuance of such certificate shall be given to all of the proposed 
member municipalities by the Secretary of State. If a commissioner of any such 
municipality has not signed the application to the Secretary of State and such 
municipality does not notify the Secretary of State of the appointment of a 
commissioner within 40 days after receipt of such notice, such municipality 
shall be deemed to have elected not to be a member of the joint agency. As soon 
as practicable after the expiration of such 40-day period, the Secretary of State 
shall issue a new certificate of incorporation, if necessary, setting forth the 
names of those municipalities which have elected to become members of the 
joint agency. The failure of any proposed member to become a member shall not 
affect the validity of the corporate existence of the joint agency. 

(b) After the creation of a joint agency, any other municipality may become 
a member thereof upon application to such joint agency after the adoption of a 
resolution or ordinance by the governing board of the municipality setting 
forth the determination and finding prescribed in paragraph (a) of this G.S. 
159B-9, and authorizing said municipality to participate, and with the unan- 
imous consent of the members of the joint agency evidenced by the resolutions 
of their respective governing bodies. Any municipality may withdraw from a 
joint agency, provided, however, that all contractual rights acquired and 
obligations incurred while a municipality was a member shall remain in full 
force and effect. 

(c) The powers of a joint agency shall be exercised by or under the authority 
of, and the business and affairs of a joint agency shall be managed under the 
direction of, its board of commissioners. However, all or a portion of those 
powers and the management of all or any part of the business and affairs of a 
joint agency may be exercised by an executive committee created pursuant to 
G.S. 159B-10. The board of commissioners shall consist of commissioners 
appointed by the respective governing boards of the municipalities which are 
members of the joint agency. Each commissioner shall have not less than one 
vote and may have in addition thereto such additional votes as the governing 
boards of a majority of the municipalities which are members of the agency 
shall determine. Each. commissioner shall serve at the pleasure of the 
governing board by which the commissioner was appointed. Each appointed 
commissioner before entering upon his duties shall take and subscribe to an 
oath before some person authorized by law to administer oaths to execute the 
duties of his office faithfully and impartially, and a record of each such oath 
shall be filed with the governing board of the appointing municipality and 

spread upon its minutes. The governing board of each of the municipalities 
may appoint up to two alternate commissioners to act in lieu of its appointed 

commissioner when the appointed commissioner is unable for any reason to 

attend meetings of the board of commissioners or any committee thereof, and 
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the governing board shall designate them as first or second alternate commis- 

sioner. Each alternate commissioner shall serve at the pleasure of the 

governing body by which that commissioner was appointed and shall take, 

subscribe to and file an oath in the same manner as prescribed for regularly 

appointed commissioners. Such alternate commissioner when acting in lieu of 

the regularly appointed commissioner shall be deemed to be the commissioner 

of such municipality, and shall have the rights, powers and authority of the 

regularly appointed commissioner, including any committee function of said 

commissioner, other than such commissioner’s position as an officer pursuant 

to paragraph (d) of this G.S. 159B-9. A certificate entered into the minutes of 

the board of commissioners of a joint agency by the clerk or other custodian of 

the minutes and records of the governing body of a municipality, appointing 

commissioners and alternate commissioners and reciting their appointments, 

shall constitute conclusive evidence of their appointment. The offices of 

commissioner, alternate commissioner, or officer of a joint agency are hereby 

declared to be offices which may be held by the holders of any office, place of 

trust or profit in addition to and concurrently with those offices permitted by 
G.S. 128-1.1 and other offices permitted by other General Statute. 

(d) The board of commissioners of the joint agency shall annually elect one 

of the commissioners as chairman, another as vice-chairman, and another 
person or persons, who may but need not be commissioners, as treasurer, 
secretary, and, if desired, assistant secretary and assistant treasurer. The 

office of treasurer or assistant treasurer may be held by the secretary or 
assistant secretary. The board of commissioners may also appoint such 
additional officers as it deems necessary. The secretary or any assistant 
secretary of the joint agency shall keep a record of the proceedings of the joint 
agency, and the secretary shall be the custodian of all records, books, 
documents and papers filed with the joint agency, the minute book or journal 
of the joint agency and its official seal. Either the secretary or the assistant 
secretary of the joint agency may cause copies to be made of all minutes and 
other records and documents of the joint agency and may give certificates 
under the official seal of the joint agency to the effect that such copies are true 
copies, and all persons dealing with the joint agency may rely upon such 
certificates. 

(e) A majority of the commissioners of a joint agency then in office shall 
constitute a quorum. A vacancy in the board of commissioners of the joint 
agency shall not impair the right of a quorum to exercise all the rights and 
perform all the duties of the joint agency. Any action taken by the joint agency 
under the provisions of this Chapter may be authorized by resolution at any 
regular or special meeting, and each such resolution may take effect immedi- 
ately and need not be published or posted. A majority of the votes which the 
commissioners present are entitled to cast shall be necessary and sufficient to 
take any action or to pass any resolution, provided that such commissioners 
present are entitled to cast a majority of the votes of all commissioners of the 
oard. 
(f) No commissioner of a joint agency shall receive any compensation for the 

performance of his duties hereunder, provided, however, that each commis- 
sioner may be paid his necessary expenses incurred while engaged in the 
performance of such duties. (1975, c. 186, s. 1; 1977, c. 385, ss. 3, 4; 1979, c. 102; 
19839659 145)SeD id 98D sou 243. isabel 995 tG.4 1 2s.) 

§ 1595-10. Executive committee, composition; powers and 
duties; terms. 

(a) The board of commissioners of a joint agency may create an executive 
committee by resolution. The board may provide for the composition and terms 
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of office of, and the method of filling vacancies on, the executive committee. The 
executive committee may include representatives of the joint agency, repre- 
sentatives of any other joint agency, and any other persons. The executive 
committee of a joint agency may simultaneously act as the executive commit- 
tee of any other joint agency or agencies, or joint municipal assistance agency 
or agencies, if so provided by all such entities, and also may simultaneously act 
as the sole governing board of any joint municipal assistance agency created by 
two or more joint agencies pursuant to G.S. 159B-45 if so provided by all such 
joint agencies. An executive committee acting as the sole governing board of a 
joint municipal assistance agency shall not be subject to the limitations on the 
powers and authority of executive committees set forth in subsection (b) of this 
section. 

(b) Except as limited by resolution of the board of commissioners creating an 
executive committee and except as otherwise provided in this subsection, an 
executive committee shall have and shall exercise all of the powers and 
authority of the board of commissioners creating the executive committee. 
However, the executive committee shall not have the power or authority to (1) 
amend any resolution of the board of commissioners of the joint agency relating 
to the creation of the executive committee or providing for its powers or 
authority; or (ii) adopt or amend a budget. Any rate for a joint agency adopted 
by an executive committee may be rejected, within 30 days following the 
adoption of the rate, by a vote of two-thirds in number of the commissioners 
representing the joint agency members affected by the rate. In the event that 
any rate is rejected in this manner, the executive committee shall, within 10 
days following the action on the part of the commissioners, adopt a second rate 
for that joint agency, which may be the same rate as previously adopted. This 
second rate may be rejected, within 10 days following the adoption of the rate, 
by a vote of two-thirds in number of the commissioners representing the joint 
agency members affected by the rate. If a second rate adopted by the executive 
committee is rejected in this manner, the board of commissioners of the 
affected joint agency shall, acting by weighted vote, adopt a rate for the joint 
agency which is sufficient at least to comply with the requirements of GS. 
159B-17(b). No such rate adopted by the executive committee shall become 
effective so long as it is subject to rejection by commissioners of a joint agency 
as provided for in this subsection. However, if the executive committee 
determines that the establishment of a rate is required within 50 days to 
enable a joint agency to satisfy the requirements of G.S. 159B-17(b), the rate 
adopted by the executive committee shall be effective until changed by the 
executive committee or board of commissioners in accordance with this 
subsection. 

(c) Each member of the executive committee shall have one vote and shall 
serve at the pleasure of the governing board by which the member was 
appointed. Before performing duties as a member, each member shall take and 
subscribe to an oath before some person authorized by law to administer oaths 
to execute the duties of the office faithfully and impartially, and a record of 
each oath shall be filed with the governing board appointing the member and 
spread upon its minutes. The office of a member of an executive committee may 
be held by the holders of any office, place of trust or profit in addition to and 
concurrently with those offices permitted by G.S. 128-1.1 and other offices 
permitted by law. 

(d) The executive committee shall annually elect from its membership a 
chair and vice-chair, and shall elect another person or persons, who need not 
be members, to serve as secretary and, if desired, assistant secretary. The 
secretary or any assistant secretary of the executive committee shall keep a 
record of the proceedings of the executive committee, and the secretary shall be 
the custodian of all records, books, documents, and papers filed with the 
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executive committee, as well as the minute book or journal of the executive 

committee. Either the secretary or the assistant secretary of the executive 

committee may cause copies to be made of all minutes and other records and 

documents of the executive committee and may give certificates of the 

executive committee to the effect that the copies are true copies, and all 

persons dealing with the executive committee may rely upon those certificates. 

(e) A majority of the members of an executive committee then serving shall 

constitute a quorum. A vacancy on the executive committee shall not impair 

the right of a quorum to exercise all the rights and perform all the duties of the 

executive committee. Any action taken by the executive committee under the 

provisions of this Chapter may be authorized by resolution at any regular or 

special meeting, and each such resolution may take effect immediately and 

need not be published or posted. A vote of the majority of the members present 

shall be necessary and sufficient to take any action or to pass any resolution, 

provided that those members present are entitled to cast a majority of the 

votes of all members of the executive committee. 
(f) Members of the executive committee, and of any subcommittee created 

by the executive committee, may receive compensation and be paid expenses 

for the performance of their duties as determined by the board or boards of 

commissioners creating that executive committee. However, for any member of 

an executive committee who is an employee of a municipality, a payment in 

lieu of any compensation shall be made to the municipality for distribution to 

the executive committee member in the manner and amount, if any, it deems 

appropriate. An executive committee for more than one entity may be referred 

to as a board of directors of any or each of those entities. (1975, c. 186, s. 1; 

1977, ce: 385,-s. 5; 1995, c. 412, s. 6.) 

§ 159B-11. General powers of joint agencies; prerequisites 
to undertaking projects. 

Each joint agency shall have all of the rights and powers necessary or 
convenient to carry out and effectuate the purposes and provisions of this 
Chapter, including, but without limiting the generality of the foregoing, the 
rights and powers: 

(1) To adopt bylaws for the regulation of the affairs and the conduct of its 
business, and to prescribe rules, regulations and policies in connection 
with the performance of its functions and duties; 

(2) To adopt an official seal and alter the same at pleasure; 
(3) To acquire and maintain an administrative office building or office at 

such place or places as it may determine, which building or office may 
be used or owned alone or together with any other joint agency or 
agencies, joint municipal assistance agency, municipalities, corpora- 
tions, associations or persons under such terms and provisions for 
sharing costs and otherwise as may be determined; 

(4) To sue and be sued in its own name, and to plead and be impleaded; 
(5) To receive, administer and comply with the conditions and require- 

ments respecting any gift, grant or donation of any property or money; 
(6) To acquire by purchase, lease, gift, or otherwise, or to obtain options 

for the acquisition of, any property, real or personal, improved or 
unimproved, including an interest in land less than the fee thereof; 

(7) To sell, lease, exchange, transfer or otherwise dispose of, or to grant 
options for any such purposes with respect to, any real or personal 
property or interest therein; 

(8) To pledge, assign, mortgage or otherwise grant a security interest in 
any real or personal property or interest therein, including the right 
and power to pledge, assign or otherwise grant a security interest in 
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any money, rents, charges or other revenues and any proceeds derived 
by the joint agency from the sales of property, insurance or condem- 
nation awards; 

(9) To issue bonds of the joint agency for the purpose of providing funds for 
any of its corporate purposes; 

(10) To study, plan, finance, construct, reconstruct, acquire, improve, 
enlarge, extend, better, own, operate and maintain one or more 
projects, either individually or jointly with one or more municipalities 
in this State or any state contiguous to this State owning electric 
distribution facilities or with any political subdivisions, agencies or 
instrumentalities of any state contiguous to this State or with other 
joint agencies created pursuant to this Chapter, and to pay all or any 
part of the costs thereof from the proceeds of bonds of the joint agency 
or from any other available funds of the joint agency; no provisions of 
law with respect to the acquisition, construction, or operation of 
property by other public bodies shall be applicable to any project as 
defined in this Chapter and as authorized by this subdivision unless 
the General Assembly shall specifically so state; 

(11) To authorize the construction, operation or maintenance of any 
project or projects by any person, firm, association, or corporation, 
public or private; 

(12) To acquire by private negotiated purchase or lease or otherwise an 
existing project, a project under construction, or other property, either 
individually or jointly, with one or more municipalities or joint 
agencies in this State or any state contiguous to this State owning 
electric distribution facilities or with any political subdivisions, agen- 
cies or instrumentalities of any state contiguous to this State or with 
other joint agencies created pursuant to this Chapter; to acquire by 
private negotiated purchase or lease or otherwise any facilities for the 
development, production, manufacture, procurement, handling, stor- 
age, fabrication, enrichment, processing or reprocessing of fuel of any 
kind or any facility or rights with respect to the supply of water, and 
to enter into agreements by private negotiation or otherwise, for a 
period not exceeding fifty (50) years, for the development, production, 
manufacture, procurement, handling, storage, fabrication, enrich- 
ment, processing or reprocessing of fuel of any kind or any facility or 
rights with respect to the supply of water; no provisions of law with 
respect to the acquisition, construction or operation of property by 
other public bodies shall be applicable to any agency created pursuant 
to this Chapter unless the legislature shall specifically so state; 

(13) To dispose of by private negotiated sale or lease, or otherwise, an 
existing project or a project under construction, or to dispose of by 
private negotiated sale or lease, or otherwise any facilities for the 
development, production, manufacture, procurement, handling, stor- 
age, fabrication, enrichment, processing or reprocessing of fuel of any 
kind or any facility or rights with respect to the supply of water; no 
provisions of law with respect to the disposition of property by other 
public bodies shall be applicable to an agency created pursuant to this 
Chapter unless the legislature shall specifically so state; 

(14) To fix, charge and collect rents, rates, fees and charges for electric 
power or energy and other services, facilities and commodities sold, 
aaaeot or supplied through any project or activity permitted in this 

apter; 
(15) To rect produce, transmit, deliver, exchange, purchase, sell for 

resale only, electric power or energy, and to enter into contracts for 
any or all such purposes; 
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(16) To negotiate and enter into contracts for the purchase, sale for resale 

only, exchange, interchange, wheeling, pooling, transmission or use of 

electric power and energy with any person, firm, association, or 

corporation, public or private; 
(17) To make and execute contracts and other instruments necessary or 

convenient in the exercise of the powers and functions of the joint 

agency under this Chapter, including contracts with persons, firms, 

associations, or corporations, public or private; 

(18) To apply to the appropriate agencies of the State, the United States 

or any state thereof, and to any other proper agency, for such permits, 

licenses, certificates or approvals as may be necessary, and to con- 

struct, maintain and operate projects and undertake other activities 

permitted in this Chapter in accordance with such licenses, permits, 

certificates or approvals, and to obtain, hold and use such licenses, 

permits, certificates and approvals in the same manner as any other 

person or operating unit of any other person; 
(19) To employ engineers, architects, attorneys, real estate counselors, 

appraisers, financial advisors and such other consultants and employ- 

ees as may be required in the judgment of the joint agency and to fix 

and pay their compensation from funds available to the joint agency 

therefor and to select and retain subject to approval of the Local 

Government Commission the financial consultants, underwriters and 

bond attorneys to be associated with the issuance of any bonds and to 

pay for services rendered by underwriters, financial consultants or 

bond attorneys out of the proceeds of any such issue with regard to 
which the services were performed; 

(19a) To purchase power and energy, and services and facilities relating to 

the utilization of power and energy, from any source on behalf of its 

members and other customers and to furnish, sell, lease, exchange, 

transfer, or otherwise dispose of, or to grant options for any such 
purposes with respect to the same, to its members and other custom- 
ers in such amounts, with such characteristics, for such periods of 
time and under such terms and conditions as the governing board of 
the joint agency shall determine; 

(19b) To provide aid and assistance to municipalities, and to act for or on 
behalf of any municipality, in any activity related to the development 
and implementation of integrated resource planning, including, but 
not limited to, the evaluation of resources, generating facilities, 
alternative energy resources, conservation and load management 
programs, transmission and distribution facilities, and purchased 
power options, and related to the development, construction and 
operation of supply-side and demand-side resources, and to do such 
other acts and things as provided in Article 3 of this Chapter as if the 
joint agency were a joint municipal assistance agency, and to carry out 
the powers granted in this Chapter in relation thereto; to provide aid 
and assistance to any joint municipal assistance agency in the 
exercise of its respective powers and functions; and 

(20) To do all acts and things necessary, convenient or desirable to carry 
out the purposes, and to exercise the powers granted to the joint 

__ agency in this Chapter. 
No joint agency shall undertake any project required to be financed, in whole 

or in part, with the proceeds of bonds without the approval of a majority of its 
members. Before undertaking any project, a joint agency shall, based upon 
engineering studies and reports, determine that such project is required to 
provide for the projected needs for power and energy of its members from and 
after the date the project is estimated to be placed in normal and continuous 
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operation and for a reasonable period of time thereafter. Prior to or simulta- 
neously with granting a certificate of public convenience and necessity for any 
such generation project the North Carolina Utilities Commission, in a proceed- 
ing instituted pursuant to G.S. 159B-24 of this Chapter, shall approve such 
determination, In determining the future power requirements of the members 
of a joint agency, there shall be taken into account the following: 

(1) The economies and efficiencies to be achieved in constructing on a 
large scale facilities for the generation of electric power and energy; 

(2) Needs of the joint agency for reserve and peaking capacity and to meet 
obligations under pooling and reserve-sharing agreements reasonably 
related to its needs for power and energy to which the joint agency is 
or may become a party; 

(3) The estimated useful life of such project; 
(4) The estimated time necessary for the planning, development, acquisi- 

tion, or construction of such project and the length of time required in 
advance to obtain, acquire or construct additional power supply for 
the members of the joint agency; 

(5) The reliability and availability of existing alternative power supply 
sources and the cost of such existing alternative power supply sources. 

A determination by the joint agency approved by the North Carolina 
Utilities Commission based upon appropriate findings of the foregoing matters 
shall be conclusive as to the appropriateness of a project to provide the needs 
of the members of a joint agency for power and energy unless a party to the 
proceeding aggrieved by the determination of said Commission shall file notice 
. appeal pursuant to Article 5 of Chapter 62 of the General Statutes of North 
arolina. 
Nothing herein contained shall prevent a joint agency from undertaking 

studies to determine whether there is a need for a project or whether such 
project is feasible. (1975, c. 186, s. 1; 1977, c. 385, ss. 6-10; 1983, c. 574, ss. 4, 
4.1; 1985, c. 212, s. 1; c. 723, s. 3; 1991 (Reg. Sess., 1992), c. 888, s. 2; 1998, c. 
NS2ZISAL TIO, o4:12)s) 7) 

CASE NOTES 

-Cited in State ex rel. Utilities Comm’n v. 

Eddleman, 320 N.C. 344, 358 S.E.2d 339 

(1987). 

§ 159B-12. Sale of capacity and output by a joint agency; 
other contracts with a joint agency. 

Any municipality which is a member of the joint agency may contract to buy 
from the joint agency power and energy for its present or future requirements, 
including the capacity and output of one or more specified projects. As the 
creation of ajoint agency is an alternative method whereby a municipality may 
obtain the benefits and assume the responsibilities of ownership in a project, 
any such contract may provide that the municipality so contracting shall be 
obligated to make the payments required by the contract whether or not a 
project is completed, operable or operating and notwithstanding the suspen- 
sion, interruption, interference, reduction or curtailment of the output of a 
project or the power and energy contracted for, and that such payments under 
the contract shall not be subject to any reduction, whether by offset or 
otherwise, and shall not be conditioned upon the performance or nonperfor- 
mance of the joint agency or any other member of the joint agency under the 
contract or any other instrument. Any contract with respect to the sale or 
purchase of capacity or output of a project entered into between a joint agency 
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and its member municipalities may also provide that if one or more of such 

municipalities shall default in the payment of its or their obligations with 

respect to the purchase of said capacity or output, then in that event the 

remaining member municipalities which are purchasing capacity and output 

under the contract shall be required to accept and pay for and shall be entitled 

proportionately to and may use or otherwise dispose of the capacity or output 

which was to be purchased by the defaulting municipality. Notwithstanding 

the provisions of any other law to the contrary, any such contract with respect 

to the sale or purchase of capacity, output, power, or energy from a project may 

extend for a period not exceeding 50 years from the date a project is estimated 

to be placed in normal continuous operation. 

Any municipality may contract with a joint agency, or may contract indi- 

rectly with a joint agency through a joint municipal assistance agency, to 

implement the provisions of G.S. 159B-11(19a) and (19b). Notwithstanding the 

provisions of any law to the contrary, including, but not limited to, the 

provisions of G.S. 159B-44(13), any contract between a joint agency and a 

municipality or a joint municipal assistance agency (or between a municipality 

and a joint municipal assistance agency) to implement the provisions of G.S. 

159B-11(19b) may extend for a period not exceeding 30 years; provided, that 

any such contract in respect of a capital project to be used by or for the benefit 

of a municipality shall be subject to the prior approval of the Local Government 

Commission of North Carolina. In reviewing any such contract for approval, 

said Local Government Commission shall consider the municipality's debt 

management procedures and policies, whether the municipality is in default 

with respect to its debt service obligations and such other matters as said Local 

Government Commission may believe to have a bearing on whether the 

contract should be approved. 
Notwithstanding the provisions of any law to the contrary, the execution and 

effectiveness of any contracts authorized by this section shall not be subject to 

any authorizations or approvals by the State or any agency, commission or 

instrumentality or political subdivision thereof except as in this Chapter 

specifically required and provided. 
Payments by a municipality under any contract authorized by this section 

shall be made solely from the revenues derived from the ownership and 

operation of the electric system of said municipality and any obligation under 

such contract shall not constitute a legal or equitable pledge, charge, lien, or 

encumbrance upon any property of the municipality or upon any of its income, 

receipts, or revenues, except the revenues of its electric system, and neither 

the faith and credit nor the taxing power of the municipality are, or may be, 

pledged for the payment of any obligation under any such contract. A 
municipality or joint agency, pursuant to an agreement with a municipality, 
shall be obligated to fix, charge and collect rents, rates, fees and charges for 
electric power and energy and other services, activities permitted in this 
Chapter, facilities and commodities sold, furnished or supplied through the 
electric system of the municipality sufficient to provide revenues adequate to 
meet its obligations under any such contract and to pay any and all other 
amounts payable from or constituting a charge and lien upon such revenues, 
including amounts sufficient to pay the principal of and interest on general 
obligation bonds heretofore or hereafter issued by the municipality for pur- 
poses related to its electric system. 
Payments by any joint municipal assistance agency to any joint agency 

under any contract or contracts authorized by this section, shall be made solely 
from the sources specified in such contract or contracts and no other, and any 
obligation under such contract shall not constitute a legal or equitable pledge, 
charge, lien, or encumbrance upon any property of the joint municipal 
assistance agency or upon any of its income, receipts, or revenues, or upon any 
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property of any municipality with which the joint agency or joint municipal 
assistance agency contracts or upon any of such municipality’s income, 
receipts, or revenues in each case except such sources so specified. A joint 
municipal assistance agency shall be obligated to fix, charge and collect rents, 
rates, fees, and charges for providing aid and assistance sufficient to provide 
revenues adequate to meet its obligations under such contract. 
Any municipality which is a member of a joint agency may furnish the joint 

agency with money derived solely from the ownership and operation of its 
electric system or facilities and provide the joint agency with personnel, 
equipment and property, both real and personal. Any municipality may also 
provide any services to a joint agency. 
Any member of a joint agency may contract for, advance or contribute funds 

derived solely from the ownership and operation of its electric system or 
facilities to a joint agency as may be agreed upon by the joint agency and the 
member, and the joint agency shall repay such advances or contributions from 
proceeds of bonds, from operating revenues or from any other funds of the joint 
agency, together with interest thereon as may be agreed upon by the member 
and the joint agency. (1975, c. 186, s. 1; 1988, c. 574, s. 5; 1991 (Reg. Sess., 
bIIASCLOSS,’s, 3; 1995; cr 412) s°8°) 

§ 159B-13. Sale of excess capacity and output by a joint 
agency. 

A joint agency may sell or exchange the excess capacity or output of a project 
not then required by any of its members, for such consideration and for such 
period and upon such other terms and conditions as may be determined by the 
parties, to any person, firm, association, or corporation, public or private. 
GPOYG, €186.98291 531.977, C. 385) 'S)-1151995, ¢)'412)'82 9) 

§ 159B-14. Bonds of a joint agency. 

A joint agency may issue bonds for the purpose of paying the cost of a project 
and secure both the principal of and interest on the bonds by a pledge of part 
or all of the revenues derived or to be derived from all or any of its projects, and 
any additions and betterments thereto or extensions thereof, or from the sale 
of power and energy and services and facilities related to the utilization of 
power and energy, or from other activities or facilities permitted in this 
Chapter, or from contributions or advances from its members. A joint agency 
may issue bonds that are not for the purpose of paying the cost of a project and 
secure the bonds solely by a pledge of revenues, solely by a security interest in 
real or personal property, or by both a pledge of revenues and a security 
interest in real or personal property. Bonds of a joint agency shall be 
authorized by a resolution adopted by its governing board and spread upon its 
minutes.(19753100186, $221511983,¢157498.6;)1991; ©. 513, 's)'2; 19953:¢; 412,58. 
10.) 

§ 159B-15. Issuance of bonds. 

(a) Each municipality and joint agency is hereby authorized to issue at one 
time or from time to time its bonds for the purpose of paying all or any part of 
the cost of any of the purposes herein authorized. The principal of, premium, 
if any, and the interest on bonds issued to pay the cost of a project shall be 
payable solely from revenues. Bonds that are not issued to pay the cost of a 
project shall be payable from revenues, from property pledged as security for 
the bonds, or from both. 

The bonds of each issue shall bear interest at such rate or rates as may be 
determined or provided for by the Local Government Commission of North 
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Carolina with the approval of the issuer. The bonds of each issue shall be dated 

and shall mature in such amounts and at such time or times, not exceeding 50 

years from their respective date or dates, as may be determined by the 

governing board of the issuer, and may be made redeemable before maturity at 

such price or prices and under such terms and conditions as may be fixed by 

the governing board of the issuer prior to the issuance of the bonds. The 

governing board of the issuer shall determine the form and the manner of 

execution of the bonds, including any interest coupons to be attached thereto, 

and shall fix the denomination or denominations of the bonds and the place or 

places of payment of principal and interest, which may be at any bank or trust 

company within or without the State. In case any officer whose signature or a 

facsimile of whose signature shall appear on any bonds or coupons shall cease 

to be such officer before the delivery of such bond, such signature or such 

facsimile shall nevertheless be valid and sufficient for all purposes the same as 

‘f he had remained in office until such delivery. The governing board of the 

issuer may also provide for the authentication of the bonds by a trustee or 

fiscal agent appointed by the issuer, or by an authenticating agent of any such 

trustee or fiscal agent. The bonds may be issued in coupon or in fully registered 

form, or both, as the governing board of the issuer may determine, and 

provisions may be made for the registration of any coupon bonds as to principal 

alone and also as to both principal and interest, and for the reconversion into 

coupon bonds of any bonds registered as to both principal and interest, and for 

the interchange of registered and coupon bonds. At the election of a joint 

agency, any bonds issued and sold in accordance with the provisions of this 

Chapter may be purchased or otherwise acquired by the joint agency and held 

by it in lieu of cancellation, and subsequently resold. 

(a1) Notwithstanding anything in this Chapter to the contrary, the Local 

Government Commission of North Carolina and the issuer (i) may authorize 

officers or employees of either or both thereof to fix principal amounts, 

maturity dates, interest rates or methods of fixing interest rates, interest 

payment dates, denominations, redemption rights of the issuer or holder, 

places of payment of principal and interest, and purchase prices of any bonds, 

to sell and deliver any bonds in whole or in part at one time or from time to 

time, and to fix other matters and procedures necessary to complete the 

transactions authorized, all subject to such limitations as may be prescribed by 

the Local Government Commission with the approval of the issuer, (11) may 

approve insurance contracts, agreements for lines of credit, letters of credit, 

commitments to purchase bonds and any other transactions to provide security 

to assure, timely payment of bonds, (ii1) may employ one or more persons or 

firms to assist in the sale of the bonds and appoint one or more banks, trust 

companies or any dealer in bonds, within or without the State, as depository 

for safekeeping and as agent for the delivery and payment of the bonds, and 

(iv) may provide for the payment of fees and expenses in connection with the 

foregoing either from the proceeds of the bonds or from other available funds. 

(b) The proceeds of the bonds of each issue shall be used solely for the 

purposes for which such bonds have been issued, and shall be disbursed in 
such manner and under such restrictions, if any, as the governing board of the 
issuer may provide in the resolution authorizing the issuance of such bonds or 
in any trust agreement securing the same. The municipality or joint agency 
may issue interim receipts or temporary bonds, with or without coupons, 
exchangeable for definitive bonds when such bonds shall have been executed 
and are available for delivery. The municipality or joint agency may also 
provide for the replacement of any bonds which shall have become mutilated or 
shall have been destroyed or lost. 

(c) Bonds may be issued under the provisions of this Chapter without 
obtaining, except as otherwise expressly provided in G.S. 159B-24 of this 
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Chapter, the consent of the State or of any political subdivision, or of any 
agency, commission or instrumentality of either thereof, and without any other 
approvals, proceedings or the happening of any conditions or things other than 
those approvals, proceedings, conditions or things which are specifically 
required by this Chapter and the provisions of the resolution authorizing the 
issuance of such bonds or the trust agreement securing the same. (1975, c. 186, 
s. 1; ae 6.3074788.17 5.4915, 1985) 0266, 882,18; 1991,:c..513, 939351995, c. 412, 
s. 11. 

§ 159B-16. Resolution or trust agreement. 

In the discretion of the governing board of the issuer, any bonds issued under 
the provisions of this Chapter may be secured by a trust agreement by and 
between the issuer and a corporate trustee, which may be any trust company 
or bank having the powers of a trust company within or without the State. 
Such trust agreement or the resolution providing for the issuance of such 
bonds may contain such provisions for protecting and enforcing the rights and 
remedies of the bondholders and of the trustee as may be reasonable and 
proper and not in violation of law, and may restrict the individual right of 
action by bondholders. The trust agreement or the resolution providing for the 
issuance of such bonds may contain covenants including, but not limited to, the 
following: 

(1) The pledge of all or any part of the revenues derived or to be derived 
from the project or projects to be financed by the bonds, or from the 
sale or other disposition of power and energy and services and 
facilities related to the utilization of power and energy, or from other 
services or activities permitted in this Chapter, or from contributions 
and advances from members of a joint agency, or from the electric 
system or other facilities of a municipality or a joint agency. 

(2) The rents, rates, fees and charges to be established, maintained, and 
collected, and the use and disposal of revenues, gifts, grants and funds 
received or to be received by the municipality or joint agency. 

(3) The setting aside of reserves and the investment, regulation and 
disposition thereof. 

(4) The custody, collection, securing, investment, and payment of any 
moneys held for the payment of bonds. 

(5) Limitations or restrictions on the purposes to which the proceeds of 
sale of bonds then or thereafter to be issued may be applied. 

(6) Limitations or restrictions on the issuance of additional bonds; the 
terms upon which additional bonds may be issued and secured; or the 
refunding of outstanding or other bonds. 

(7) The procedure, if any, by which the terms of any contract with 
bondholders may be amended, the percentage of bonds the bondhold- 
ers of which must consent thereto, and the manner in which such 
consent may be given. 

(8) Events of default and the rights and liabilities arising thereupon, the 
terms and conditions upon which bonds issued under this Chapter 
shall become or may be declared due before maturity, and the terms 
and conditions upon which such declaration and its consequences may 
be waived. 

(9) The preparation and maintenance of a budget. 
(10) The retention or employment of consulting engineers, independent 

auditors, and other technical consultants. 
(11) Limitations on or the prohibition of free service to any person, firm or 

corporation, public or private. 
(12) The acquisition and disposal of property, provided that no project or 

part thereof shall be mortgaged by such trust agreement or resolution. 
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(13) Provisions for insurance and for accounting reports and the inspec- 

tion and audit thereof. 
(14) The continuing operation and maintenance of the project or other 

facilities. 
(15) For bonds that are not issued to pay the cost of a project, the pledge, 

assignment, mortgage, or grant of a security interest in any real or 

personal property or interest in real or personal property, including 

the pledge, assignment, or grant of a security interest in money, rents, 

charges, or other revenues or proceeds derived by the joint agency 

from the sale of property, from insurance, or from a condemnation 

award. In the event of default on a bond secured by a pledge, 

assignment, mortgage, or grant of a security interest, the rights of the 

bond holders and the liabilities arising from the default shall be 

limited, except to the extent provided in a pledge of revenues, to the 

specific property or interest in property pledged, assigned, or mort- 

gaged or in which a security interest was granted to secure the bonds, 

and no claim for any deficiency shall be made nor any deficiency 

judgment entered as a result of the pledge, assignment, mortgage, or 

grant of a security interest in the property or the interest in property. 

(1975, c. 186, s. 1; 1983, c. 574, s. 8; 1991, c. 513, ss. 4, 5; 1995, c. 412, 

So by) 

§ 159B-17. Revenues. 

(a) A municipality is hereby authorized to fix, charge and collect rents, 

rates, fees and charges for electric power and energy and other services, 

facilities and commodities sold, furnished or supplied through the facilities of 

its electric system or its interest in any joint project. For so long as any bonds 

of a municipality are outstanding and unpaid, the rents, rates, fees and 

charges shall be so fixed as to provide revenues sufficient to pay all costs of and 

charges and expenses in connection with the proper operation and mainte- 

nance of its electric system, and its interest in any joint project, and all 

necessary repairs, replacements or renewals thereof, to pay when due the 

principal of, premium, if any, and interest on all bonds and other evidences of 

indebtedness payable from said revenues, to create and maintain reserves as 

may be required by any resolution or trust agreement authorizing and 

securing bonds, to pay when due the principal of, premium, if any, and interest 

on all general obligation bonds heretofore or hereafter issued to finance 

additions, improvements and betterments to its electric system, and to pay any 

and all amounts which the municipality may be obligated to pay from said 

revenues by law or contract. 
(b) Ajoint agency is hereby authorized to fix, charge, and collect rents, rates, 

fees and charges for electric power and energy and other services, facilities and 

commodities sold, furnished or supplied through the facilities of its projects or 

otherwise as authorized by this Chapter. For so long as any bonds of a joint 
agency are outstanding and unpaid, the rents, rates, fees and charges shall be 
so fixed as to provide revenues sufficient to pay all costs of and charges and 
expenses in connection with the proper operation and maintenance of its 
projects, and all necessary repairs, replacements or renewals thereof, to pay 
when due the principal of, premium, if any, and interest on all bonds and other 
evidences of indebtedness payable from said revenues, to create and maintain 
reserves as may be required by any resolution or trust agreement authorizing 
and securing bonds, and to pay any and all amounts which the joint agency 
may be obligated to pay from said revenues by law or contract. 

(c) Any pledge of revenues, securities or other moneys made by a munici- 
pality, joint agency or joint municipal assistance agency pursuant to this 
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Chapter shall be valid and binding from the date the pledge is made. The 
revenues, securities, and other moneys so pledged and then held or thereafter 
received by the municipality, joint agency or joint municipal assistance agency 
or any fiduciary shall immediately be subject to the lien of the pledge without 
any physical delivery thereof or further act, and the lien of the pledge shall be 
valid and binding as against all parties having claims of any kind in tort, 
contract, or otherwise against the municipality, joint agency or joint municipal 
assistance agency without regard to whether such parties have notice thereof. 
The resolution or trust agreement or any financing statement, continuation 
statement or other instrument by which a pledge of revenues, securities or 
other moneys is created need not be filed or recorded in any manner. (1975, c. 
186, s. 1; 1983, c. 574, s. 9; 1985, c. 212, s. 2; 1991 (Reg. Sess., 1992), c. 888, s. 
erode. ¢, 41297 13.) 

§ 159B-18. Trust funds; investment authority. 
(a) Notwithstanding any other provisions of law to the contrary, all moneys 

received pursuant to the authority of this Chapter, whether as proceeds from 
the sale of bonds or as revenues, shall be deemed to be trust funds to be held 
and applied solely as provided in this Chapter. The resolution authorizing the 
bonds of any issue or the trust agreement securing such bonds may provide 
that any of such moneys may be temporarily invested and reinvested pending 
the disbursements thereof in such securities and other investments as shall be 
provided in such resolution or trust agreement, and shall provide that any 
officer with whom, or any bank or trust company with which, such moneys 
shall be deposited shall hold and apply the same for the purposes hereof, 
subject to such regulation as this Chapter and such resolution or trust 
agreement may provide. 

y moneys received pursuant to the authority of this Chapter and any 
other moneys available to a joint agency for investment may be invested: 

(1) As provided in subsection (a) of this section; 
(2) As provided in G.S. 159-30, except that: 

a. A joint agency may also invest, in addition to the obligations 
enumerated in G.S. 159-30(c)(2), in bonds, debentures, notes, 
participation certificates, or other evidences of indebtedness 
issued, or the principal of and the interest on which are uncon- 
ditionally guaranteed, whether directly or indirectly, by any 
agency or instrumentality of, or corporation wholly owned by, the 
United States of America. 

b. For purposes of G.S. 159-30(c)(12), a joint agency may also enter 
into repurchase agreements with respect to, in addition to the 
obligations enumerated in G.S. 159-30(c)(12): 
1. Obligations of the Federal Financing Bank, the Federal Farm 

Credit Bank, the Bank for Cooperatives, the Federal Inter- 
mediate Credit Bank, the Federal Land Banks, the Federal 
Home Loan Banks, the Federal Home Loan Mortgage Corpo- 
ration, Fannie Mae, the Government National Mortgage 
Association, the Federal Housing Administration, the Farm- 
ers Home Administration, and the United States Postal 
Service; , 

2. Bonds, debentures, notes, participation certificates, or other 
evidences of indebtedness issued, or the principal of and the 
interest on which are unconditionally guaranteed, whether 
directly or indirectly, by any agency or instrumentality of, or 
corporation wholly owned by, the United States of America; 

3. Mortgage-backed pass-through securities guaranteed by the 
Government National Mortgage Association, the Federal 
Home Loan Mortgage Corporation, or Fannie Mae; 
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4. Direct or indirect obligations which are collateralized by or 

represent beneficial ownership interests in mortgage-backed 

pass-through securities guaranteed by the Government Na- 

tional Mortgage Association, the Federal Home Loan Mort- 

gage Corporation, Fannie Mae; and 

5. Direct or indirect obligations, trust certificates, or other simi- 

lar instruments which are both: (i) guaranteed by the Gov- 

ernment National Mortgage Association, the Federal Home 

Loan Mortgage Corporation, or Fannie Mae; (ii) 

collateralized by or represent beneficial ownership interests 

in mortgage-backed pass-through securities which are guar- 

anteed by the Government National Mortgage Association, 

the Federal Home Loan Mortgage Corporation, or Fannie 

Mae; including, but not limited to, Real Estate Mortgage 

Investment Conduit Certificates; and (iii) for purposes of the 

second proviso of G.S. 159-30(c)(12)a., the financial institu- 

tion serving either as trustee or as fiscal agent for a joint 

agency holding the obligations subject to the repurchase 

agreement may also be the provider of the repurchase agree- 

ment if the obligations that are subject to the repurchase 

agreement are held in trust by the trustee or fiscal agent for 

the benefit of the joint agency; 

(3) In mortgage-backed pass-through securities guaranteed by the Gov- 

ernment National Mortgage Association, the Federal Home Loan 

Mortgage Corporation, or Fannie Mae; 

(4) In direct or indirect obligations which are collateralized by or repre- 

sent beneficial ownership interests in mortgage-backed pass-through 

securities guaranteed by the Government National Mortgage Associ- 

ation, the Federal Home Loan Mortgage Corporation, or Fannie Mae; 

and 
(5) In direct or indirect obligations, trust certificates, or other similar 

instruments which are (i) guaranteed by the Government National 

Mortgage Association, the Fede ral Home Loan Mortgage Corporation, 

or Fannie Mae, and (ii) collateralized by or represent beneficial 

ownership interests in mortgage-backed pass-through securities 

which are guaranteed by the Government National Mortgage Associ- 

ation, the Federal Home Loan Mortgage Corporation, or Fannie Mae, 

including, but not limited to, Real Estate Mortgage Investment 

Conduit Certificates. (1975, c. 186, s. 1; 1991 (Reg. Sess., 1992), c. 888, 

s. 5; 1993, c. 445, s. 1; 1995, c. 412, s. 14; 2001-487, s. 14(n).) 

Editor’s Note. — Session Laws 1991 (Reg. 
Sess., 1992), c. 888, s. 6 provides: “Section 5 of 
this act [which added “investment authority” in 
the catchline, added the subsection (a) designa- 
tion and added subsection (b)] is intended to 
provide additional and alternative methods for 

§ 159B-19. Remedies. 

investment and shall be regarded as supple- 

mental and additional to powers conferred by 

any other laws, and shall not be regarded as 

being in derogation of any powers now exist- 
9 ing. 

Any holder of bonds issued under the provisions of this Chapter or any of the 

coupons appertaining thereto, and the trustee under any trust agreements, 

except to the extent the rights herein given may be restricted by such trust 

agreement or the resolution authorizing the issuance of such bonds, may, 

either at law or in equity, by suit, action, mandamus or other proceeding, 

protect and enforce any and all rights under the laws of the State or eranted 

hereunder, or, to the extent permitted by law, under such trust agreement or 
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resolution authorizing the issuance of such bonds or under any agreement or 
other contract executed by the municipality or joint agency pursuant to this 
Chapter, and may enforce and compel the performance of all duties required by 
this Chapter or by such trust agreement or resolution to be performed by any 
joint agency or municipality or by any officer thereof, including the fixing, 
charging and collecting of rents, rates, fees and charges. (1975, c. 186, s. 1.) 

§ 159B-20. Status of bonds under Uniform Commercial 
Code. 

Whether or not the bonds and interest coupons appertaining thereto are of 
such form and character as to be investment securities under Article 8 of the 
Uniform Commercial Code as enacted in this State, all bonds and interest 
coupons appertaining thereto issued under this Chapter are hereby made 
investment securities within the meaning of and for all the purposes of Article 
8 of the Uniform Commercial Code as enacted in this State, subject only to the 
provisions of the bonds pertaining to registration. (1975, c. 186, s. 1.) 

Editor’s Note. — The Uniform Commercial 
Code, referred to in this section, is found in 
Chapter 25 of the General Statutes. 

§ 159B-21. Bonds eligible for investment. 

Bonds issued by a municipality or joint agency under the provisions of this 
Chapter are hereby made securities in which all public officers and agencies of 
the State and all political subdivisions, all insurance companies, banking 
associations, investment companies, executors, administrators, trustees and 
other fiduciaries may properly and legally invest funds, including capital in 
their control or belonging to them. Such bonds are hereby made securities 
which may properly and legally be deposited with and received by any officer 
or agency of the State or any political subdivision for any purpose for which the 
deposit of bonds or obligations of the State or any political subdivision is now 
or may hereafter be authorized by law. (1975, c. 186, s. 1.) 

§ 159B-22. Agreement of the State. 

The State does hereby covenant and agree with the holders of any bonds that 
so long as any bonds of a municipality or joint agency are outstanding and 
unpaid the State will not limit or alter the rights vested in such municipality 
or joint agency to acquire, construct, reconstruct, improve, enlarge, better, 
extend, own, operate and maintain its electric system or any project or interest 
therein, as the case may be, or to establish, maintain, revise, charge, and 
collect the rents, rates, fees and charges referred to in this Chapter and to 
fulfill the terms of any agreements made with the holders of the bonds or in 
any way impair the rights and remedies of the bondholders, until the bonds, 
together with interest thereon, interest on any unpaid installment of interest, 
and all costs and expenses in connection with any action or proceedings by or 
on behalf of the bondholders, are fully paid, met and discharged. (1975, c. 186, 
$:/fl.) 

§ 159B-23. Limited liability. 

(a) Bonds shall be special obligations of the municipality or joint agency 
issuing them. The principal of, premium, if any, and interest on the bonds shall 
not be payable from the general funds of the municipality or joint agency. 
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Bonds issued to pay the cost of a project and, except as provided in this 

subsection, bonds that are not issued to pay the cost of a project shall not 

constitute a legal or equitable pledge, charge, lien, or encumbrance upon any 

of the municipality’s or joint agency’s property or upon any of its income, 

receipts, or revenues, except the funds pledged under the resolution authoriz- 

ing the bonds or the trust agreement securing the bonds. Bonds that are not 

issued to pay the cost of a project and that are secured by a pledge, assig
nment, 

mortgage, or grant of a security interest in property shall constitute an 

encumbrance on the municipality’s or joint agency's property as provided in the 

resolution authorizing the bonds or the trust agreement securing the bonds. 

(b) Neither the faith and credit nor the taxing power of a municipality or of 

the State are, or may be, pledged for the payment of the principal of or interest 

on bonds, and no holder of bonds shall have the right to compel the exercise of 

the taxing power by the State or a municipality. No holder of bonds issued to 

pay the cost of a project shall have the right to compel the forfeiture of any of 

the municipality’s or joint agency’s property in connection with any default on 

the bonds. A holder of bonds that are not issued to pay the cost of a project and 

that are secured by a pledge, assignment, mortgage, or grant of a security 

interest in property may compel the forfeiture of the property to the extent 

allowed in the resolution authorizing the bonds or the trust agreement 

securing the bonds. 
(c) Every bond issued to pay the cost of a project shall recite in substance 

that the principal of and interest on the bond is payable solely from the 

revenues pledged to its payment and that the municipality or joint agency is 

not obligated to pay the principal or interest except from these revenues. A 

bond that is not issued to pay the cost of a project shall recite in substance that 

the principal of and interest on the bond is payable and secured as provided 1n 

the resolution authorizing the bond or the trust agreement securing the bond. 

(1975, c. 186, s. 1; 1991, c. 513, s. 6.) 

§ 159B-24. Approval and sale of bonds. 

Prior to the acquisition or the commencement of construction of any project 

consisting of a system or facilities for the generation of power and energy 

which is to be financed by the issuance of bonds under the provisions of this 

Chapter, the participating municipalities or joint agency, as the case may be, 

shall first obtain a certificate of public convenience and necessity and, in the 

same proceeding, the approval required by G.S. 159B-4 hereof, in the case of 

the participating municipalities, or the approval required by G.S. 159B-11 

hereof, in the case of a joint agency, from the North Carolina Utilities 

Commission under such rules, regulations and procedures as the Commission 

may prescribe. 
No municipality or joint agency shall issue any bonds pursuant to this 

Chapter unless and until, and only to the extent that, the issuance of such 

bonds is approved by the Local Government Commission. A participating 

municipality or joint agency shall file with the secretary of the Local Govern- 

ment Commission an application for Commission approval of the issuance of 

the bonds upon such form as the said Commission may prescribe, which form 

shall provide for the submission of such information as the secretary may 

require concerning the proposed bond issue, the details thereof and the 

security therefor. Before he accepts the application, the secretary may require 

the governing board or its representatives to attend a preliminary conference 

at which time the secretary and his deputies may informally discuss the details 
of the proposed issue and the security therefor. 

After an application in proper form has been filed, and after a preliminary 
conference if one is required, the secretary shall notify the municipality or joint 
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agency in writing that the application has been filed and accepted for 
submission to the Commission. The secretary’s statement shall be conclusive 
evidence that the municipality or joint agency, as the case may be, has 
complied with the requirements of this section with respect to the filing of an 
application for approval by the said Local Government Commission. 

In determining whether a proposed bond issue shall be approved, the 
Commission may consider: 

(1) aie municipality’s or joint agency’s debt management procedures and 
policies. 

(2) Whether the municipality or joint agency is in default with respect to 
any of its debt service obligations. 

(3) Whether, based upon feasibility reports submitted to it, the probable 
revenues of the project to be financed or the revenues of the munici- 
pality’s electric system, as the case may be, will be sufficient to service 
the proposed bonds. 

The Commission may inquire into and give consideration to any other 
matters that it may believe to have a bearing on whether the issue should be 
approved except matters which are expressly required by the provisions of this 
Chapter to be determined by the North Carolina Utilities Commission. 

The Commission shall approve the application if, upon the information and 
evidence it receives, it finds and determines: 

(1) That, based upon engineering studies and feasibility reports submit- 
ted to it, the principal amount of the proposed bonds will be adequate 
and not excessive for the proposed purpose of the issue. 

(2) That the municipality’s or joint agency’s debt management procedures 
and policies are good, or that reasonable assurances have been given 
that its debt will henceforth be managed in strict compliance with law. 

(3) That the requirements of this Chapter with respect to the issuance of 
the bonds and the details thereof and security therefor have been, or 
will be, satisfied. 

(4) That the issuance of the proposed bonds will effectuate the purposes 
and policies of this Chapter. 

After considering an application, the Local Government Commission shall 
enter its order either approving or denying the application. An order approving 
an issue shall not be regarded as an approval of the legality of the bonds in any 
respect. 

If the Commission enters an order denying the application, the proceedings 
under this section shall be at an end. 

At any time after the Commission approves an application for the issuance 
of bonds, the governing board of the issuer may adopt a bond resolution or 
enter into a trust agreement in accordance with the provisions of this Chapter, 
and may thereafter at one time, or from time to time, issue the bonds as 
provided herein. 
Upon the filing with the Local Government Commission of a resolution of the 

issuer requesting that its bonds be sold, such bonds may be sold in such 
manner, either at public or private sale, and for such price as the Local 
Government Commission shall determine to be for the best interest of the 
issuer and effectuate best the purposes of this Chapter, provided that such sale 
shall be approved by the issuer. 

Except as herein expressly provided, bonds may be issued and sold under the 
provisions of this Chapter without obtaining the approval or consent of any 
other department, division, commission, board, bureau or agency of the State, 
and without any other proceeding or the happening of any other condition or 
thing than those proceedings, conditions or things which are specifically 
required by this Chapter. (1975, c. 186, s. 1; 1995, c. 412, s. 15.) 
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§ 159B-25. Refunding bonds. 

(a) A municipality or joint agency is hereby authorized to provide by 

resolution for the issuance of refunding bonds of the municipality or joint 

agency for the purpose of refunding any bonds then outstanding which shall 

have been issued under the provisions of this Chapter, including the payment 

of any redemption premium thereon and any interest accrued or to accrue to 

the date of redemption of such bonds. 

(b) In addition to any refunding bonds that may be issued pursuant to 

subsection (a), a municipality or joint agency is hereby authorized to provide by 

resolution for the issuance of refunding bonds for the purpose of providing for 

the payment of any interest accrued or to accrue on any bonds which shall have 

been issued by the joint agency under the provisions of this Chapter; provided, 

however, that the refunding bonds are issued on or prior to June 30, 1992, and 

the latest maturity of the refunding bonds issued for a project is no later than 

the latest maturity of any other bonds issued by the municipality or joint 

agency, as the case may be, then outstanding for the same project; and 

provided further that the Local Government Commission shall conduct an 

evidentiary hearing and upon the evidence presented find and determine that: 

(1) The municipality’s or the joint agency’s debt will be managed in strict 

compliance with law; 
(2) The requirements of this Chapter with respect to the issuance of its 

bonds and the details thereof and security therefor have been and will 

be satisfied; 
(3) The estimated revenues of the project or the revenues of the munici- 

pality’s electric system, as the case may be, will be sufficient to service 

all bonds to be outstanding after the issuance of the refunding bonds, 

(4) The application of the proceeds of the refunding bonds will result in 

the deferral of recovery in rates of a portion of the capital costs of the 

project for a reasonable period of time; 

(5) All capital costs of the project will be recovered over a period ending, 

and all bonds issued for the project will mature, no later than the end 

of the then estimated useful economic life of the project; 

(6) The issuance of the bonds is in the best interest of the municipality's 

or joint agency’s electricity customers; and 

(7) The bond rating of the State and its several political subdivisions and 

agencies allowed to issue bonds should not be adversely affected. 

(c) The issuance of such bonds, the maturities and other details thereof, the 

rights of the holders thereof, and the rights, duties and obligations of the 

municipality or joint agency in respect to the same shall be governed by the 

provisions of this Chapter which relate to the issuance of bonds, insofar as such 

provisions may be appropriate thereto. (1975, c. 186, s. 1; 1989, c. 735, s. 2; 

TI95" cx 41275169 

§ 159B-26. Tax exemption. 

Bonds shall at all times be free from taxation by the State or any political 

subdivision or any of their agencies, excepting inheritance or gift taxes, income 

taxes on the gain from the transfer of the bonds, and franchise taxes. The 

interest on the bonds is not subject to taxation as income. (1975, c. 186, s. 1; 

1995, c. 46, s. 18.) 

§ 159B-27. Taxes; payments in lieu of taxes. 

(a) A project jointly owned by municipalities or owned by a joint agency shall 
be exempt from property taxes; provided, however, that each municipality 
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possessing an ownership share of a project, and a joint agency owning a 
project, shall, in lieu of property taxes, pay to any governmental body 
authorized to levy property taxes the amount which would be assessed as taxes 
on real and personal property of a project if such project were otherwise subject 
to valuation and assessment by the Department of Revenue. Such payments in 
lieu of taxes shall be due and shall bear interest if unpaid, as in the cases of 
taxes on other property. Payments in lieu of taxes made hereunder shall be 
treated in the same manner as taxes for purposes of all procedural and 
substantive provisions of law. Any administrative building and associated land 
shall be deemed a project for purposes of this paragraph. 

(b) Each municipality having an ownership share in a project shall pay to 
the State in lieu of an annual franchise or privilege tax an amount equal to 
three and twenty-two hundredths percent (3.22%) of that percentage of all 
moneys expended by said municipality on account of its ownership share, 
including payment of principal and interest on bonds issued to finance such 
ownership share, which is equal to the percentage of such city or town’s total 
entitlement that is used or sold by it to any person, firm or corporation 
exempted by law from the payment of the tax on gross receipts pursuant to 
G.S. 105-116. 

(c) In leu of an annual franchise or privilege tax, each joint agency shall pay 
to the State an amount equal to three and twenty-two hundredths percent 
(3.22%) of the gross receipts from sales of electric power or energy, less receipts 
from sales of electric power or energy to a vendee subject to tax under G.S. 
105-116. 

(d) The State shall distribute to cities and towns which receive electric 
power and energy from their ownership share of a project or to which electric 
power and energy is sold by a joint agency an amount equal to a tax of three 
and nine hundredths percent (3.09%) of all moneys expended by a municipality 
on account of its ownership share of a project, including payment of principal 
and interest on bonds issued to finance such ownership share, or an amount 
equal to a tax of three and nine hundredths percent (3.09%) of the gross 
receipts from all sales of electric power and energy to such city or town by a 
joint agency, as the case may be. The General Assembly finds that the revenue 
distributed under this section is local revenue, not a State expenditure, for the 
purpose of Section 5(3) of Article III of the North Carolina Constitution. 
Therefore, the Governor may not reduce or withhold the distribution. 

(e) The reporting, payment and collection procedures contained in G.S. 
105-116 shall apply to the levy herein made. 

(f) Except as herein expressly provided with respect to jointly owned 
projects or projects owned by a joint agency, no other property of a municipality 
used or useful in the generation, transmission and distribution of electric 
power and energy shall be subject to payments in lieu of taxes. (1973, c. 476, 
s. 193; 1975, c. 186, s. 1; 1977, c. 385, s. 12; 1981, c. 487; 1983, ¢. 574, s. 10; 1983 
(Reg. Sess., 1984), c. 1097, s. 11; 1995, c. 412, s. 17; 2002-120, s. 6.) 

Editor’s Note. — Session Laws 2002-120, s. 
9, contains a severability clause. 

Session Laws 2002-159, s. 65, effective Octo- 
ber 11, 2002, provides: “It is the intent of the 
General Assembly that Sections 1 through 7 of 
S.L. 2002-120 shall be effective prospectively 
only and shall not apply to pending litigation or 
claims that accrued before the effective date of 
S.L, 2002-120. Nothing in Section 1 through 7 
of S.L. 2002-120 shall be construed as a waiver 
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of the sovereign immunity of the State or any 
other defenses as to any claim for damages, 
other recovery of funds, including attorneys’ 
fees, or injunctive relief from the State by any 
unit of local government or political subdivision 
of the State.” 

Effect of Amendments. — Session Laws 
2002-120, s. 6, effective September 24, 2002, 

added the last two sentences in subsection (d). 
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CASE NOTES 

Payments Made in Lieu of “Property statute, these payments are treated as property 

Taxes”. — Under subsection (a) of this section, taxes. North Carolina E. Mun. Power v. Wake 

municipally owned public utilities make pay- County, 100 N.C. App. 693, 398 S.E.2d 486 

ments for system property to counties and (1990), cert. denied, 329 N.C. 270, 407 S.E.2d 

cities “in lieu of property taxes”. Under the 8388 (1991). 

§ 159B-28. Personnel. 

Personnel employed or appointed by a municipality to work on a joint project 

or for a joint agency shall have the same authority, rights, privileges and 

immunities (including coverage under the workers’ compensation laws) which 

the officers, agents and employees of the appointing municipality enjoy within 

the territory of that municipality, whether within or without the territory of 

the appointing municipality, when they are acting within the scope of their 

authority or in the course of their employment. | 

Personnel employed or appointed directly by a joint agency or by a nonprofit 

operating agency of the participating municipalities or of the joint agency, shall 

be qualified for participation in the North Carolina Local Government Em- 

ployees Retirement System with the same rights, privileges, obligations and 

responsibilities as they would have if they were employees of a municipality. 

(1975, c. 186, s. 1; 1991, c. 636, s. 3.) 

§ 159B-29. Dissolution of joint agencies. 

Whenever the governing board of a joint agency and the governing boards of 

its member municipalities shall by resolution or ordinance determine that the 

purposes for which the joint agency was formed have been substantially 

fulfilled and that all bonds theretofore issued and all other obligations 

theretofore incurred by the joint agency have been fully paid or satisfied, the 

governing board of the joint agency may by resolution declare the joint agency 

to be dissolved. On the effective date of such resolution declaring the joint 

agency to be dissolved, the title to all funds and other property owned by the 

joint agency at the time of such dissolution shall vest in the member 

municipalities of the joint agency as provided in this Chapter and the bylaws 

of the joint agency. Notice of such dissolution shall be filed with the Secretary 

of State. (1975, c. 186, s. 1; 1995, c. 412, s. 18.) 

§ 159B-30. Annual reports. 

Each joint agency shall, following the closing of each fiscal year, submit an 

annual report of its activities for the preceding year to the governing boards of 

its member municipalities and to the North Carolina Utilities Commission. 

Each such report shall set forth in a form prescribed by the North Carolina 

Utilities Commission a complete operating and financial statement covering 

the operations of the joint agency during such year. The joint agency shall 

cause an audit of its books of record and accounts to be made at least once in 
each year by certified public accountant(s) and the cost thereof may be treated 
as a part of the cost of construction of a project or projects, or otherwise as part 
of the expense of administration of a project covered by such audit. 
_ The municipalities possessing ownership interests in a project shall, follow- 
ing the closing of each fiscal year, submit a consolidated or combined annual 
report of their activities with respect to such project for the preceding year to 
the respective governing board of such municipalities and to the North 
Carolina Utilities Commission. Each such report shall set forth in a form 
prescribed by the North Carolina Utilities Commission a complete operating 
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and financial statement covering the operations of the jointly owned project 
during such year. The municipalities possessing ownership interests in a 
project shall cause an audit of the books of record and accounts relating to such 
project to be made at least once in each year by certified public accountant(s) 
and the cost thereof may be treated as a cost of construction of the project, or 
otherwise as part of the expenses of the administration of the project covered 
by such audit. (1975, c. 186, s. 1.) 

§ 159B-30.1. Additional reports. 

Beginning March 1, 1996, and annually thereafter, each joint agency 
operating under the authority of Chapter 159B of the General Statutes shall 
file a report with the Joint Legislative Utility Review Committee describing 
the activities of the joint agency carried out pursuant to the authority granted 
by G.S. 159B-2, 159B-11(19b), 159B-12 and 159B-17(c). The report shall cover 
the preceding calendar year. Each joint agency shall file such additional 
reports as the Joint Legislative Utility Review Committee shall request. (1991 
(Reg. Sess., 1992), c. 888, s. 7; 1995, c. 412, s. 19.) 

Cross References. — For provisions per- Editor’s Note. — Session Laws 1991 (Reg. 
taining to the Joint Legislative Utility Review Sess., 1992), c. 888, s. 7, has been codified as 
Committee, see Article 12A of Chapter 120, this section at the direction of the Revisor of 
G.S. 120-70.1 et seq. Statutes. 

§ 159B-31. Legislative consent to the application of laws 
of other states. 

Legislative consent is hereby given 
(1) To the application of the laws of other states with respect to taxation, 

payments in lieu of taxes, and the assessment thereof, to any 
municipality or joint agency created pursuant to this Chapter, which 
has acquired or has an interest in a project, real or personal, situated 
without the State, or which owns or operates a project without the 
State pursuant to this Chapter, and 

(2) To the application of regulatory and other laws of other states and of 
the United States to any municipality or joint agency which owns or 
operates a project without the State. (1975, c. 186, s. 1.) 

§ 159B-32. Government grants and loans. 

The governing board of any municipality or joint agency is hereby authorized 
to make application and to enter into contracts for and to accept grants-in-aid 
and loans from the federal and State governments and their agencies for 
planning, acquiring, constructing, expanding, maintaining and operating any 
project or facility, or participating in any research or development program, or 
performing any function which such municipality or joint agency may be 
authorized by general or local law to provide or perform. 

In order to exercise the authority granted by this section, the governing 
board of any municipality or joint agency may: 

(1) Enter into and carry out contracts with the State or federal govern- 
ment or any agency or institution thereof under which such govern- 
ment, agency or institution grants financial or other assistance to the 
municipality or joint agency; 

(2) Accept such assistance or funds as may be granted or loaned by the 
State or federal government with or without such a contract; 

(3) Agree to and comply with any reasonable conditions which are 
imposed upon such grants or loans; 
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(4) Make expenditures from any funds so granted. (1975, c. 186, s. 1.) 

§ 159B-33. Eminent domain. 

Municipalities participating in a joint project and joint agencies shall 

possess the power of eminent domain to the extent and in the same manner 

and under the same laws as municipalities pursuant to Chapter 40A of the 

General Statutes of North Carolina; provided, however, that a municipality or 

joint agency exercising the power of eminent domain for a purpose authorized 

by this Chapter shall have no power to condemn an existing facility used for 

the generation, transmission or distribution of electric power and energy; 

provided, further, that the North Carolina Utilities Commission shall have the 

power and authority to order that the lines and rights-of-way of any public 

utility or electric membership corporation, municipalities participating in a 

joint project or any joint agency may be crossed by any municipalities 

participating in a joint project or any joint agency or that the lines of any 

municipalities participating in a joint project or any joint agency may be 

crossed by any public utility or electric membership corporation pursuant to 

the provisions of G.S. 62-39; provided, further, when any municipalities 

participating in a joint project, or any joint agency, proposes to condemn the 

lands or rights-of-way of any public utility, electric membership corporation, 

municipalities participating in a joint project or any joint agency, or any public 

utility or electric membership corporation proposes to condemn the lands or 

rights-of-way of any municipalities participating in a joint project or any joint 

agency, not then used for the generation, transmission or distribution of 

electric power and energy but held for future use or development, the party 

desiring to condemn shall file a petition with the North Carolina Utilities 

Commission requesting authority to condemn such lands or rights-of-way. 

Upon such petition, the North Carolina Utilities Commission shall have the 

power and authority, after notice and hearing, to order that such lands or 

rights-of-way, or parts thereof, may be condemned, and its order shall be final, 

subject to appeal as provided in this section. In all such cases in which the 

Commission permits condemnation and when the parties affected cannot agree 

upon the damages to be paid for the lands or rights-of-way to be condemned, it 

shall be the duty of the Commission to fix the damages, if any, to be paid in 

such amounts as may be just and equitable. Any party shall have the right of 

appeal from any final order or decision or determination of the North Carolina 

Utilities Commission as to matters of crossings and condemnation of property 

held for future use or development pursuant to the provisions of Article 5 of 

Soapier ore the General Statutes of North Carolina. (1975, c. 186, s. 1; 1981, 

é, Seale 

§ 159B-34. Liability and defense. 

(a) No commissioner or officer of any joint agency or municipality, or 
member of an executive committee created pursuant to G.S. 159B-10, or 
person or persons acting in their behalf, while acting within the scope of their 
authority, shall be subject to any personal liability or accountability by reason 
of his carrying out any of the powers expressly or impliedly given in this 
Chapter. 

(b) The governing board of a joint agency may provide for the defense of a 
criminal or civil proceeding brought against any current or former commis- 
sioner, member of an executive committee, officer, agent or employee either in 
his official or individual capacity, or both, on account of any act done or 
omission made in the scope and course of his employment or duty as a 
commissioner, member of an executive committee, officer, agent, or employee of 
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the joint agency. The defense may be provided by the agency by its own counsel, 
by employing other counsel or by purchasing insurance which requires that the 
insurer provide the defense. 

(c) The governing board may appropriate funds for the purpose of paying all 
or part of a claim made or any civil judgment entered against any of its current 
or former commissioners, members of executive committees, officers, agents or 
employees, when such claim is made or such judgment is rendered as damages 
on account of any act done or omission made in the scope and course of his 
current or former employment or duty as a commissioner, member of an 
executive committee, officer, agent or employee; provided, however, that 
nothing in this section shall authorize any joint agency to appropriate funds for 
the purpose of paying any claim made or civil judgment entered against any 
current or former commissioners, members of executive committees, officers, 
agents or employees if the board of commissioners finds that commissioner, 
member of an executive committee, officer, agent or employee acted or failed to 
act because of actual fraud, corruption or actual malice on his part. Any joint 
agency may purchase insurance coverage for payment of claims or judgments 
pursuant to this section. (1975, c. 186, s. 1; 1985, c. 225, s. 1; 1995, c. 412, s. 20.) 

§ 159B-35. Additional method. 

The foregoing sections of this Chapter shall be deemed to provide an 
additional, alternative and complete method for the doing of the things 
authorized thereby and shall be deemed and construed to be supplemental and 
additional to powers conferred by other laws, and shall not be regarded as in 
derogation of any powers now existing; provided, however, that insofar as the 
provisions of this Chapter are inconsistent with the provisions of any other 
general, special or local law, the provisions of this Chapter shall be controlling. 
Nothing in this Chapter shall be construed to authorize the issuance of bonds 
for the purpose of financing facilities to be owned exclusively by any private 
corporation. (1975, c. 186, s. 1; 1977, c. 385, s. 13.) 

§ 159B-36: Recodified as § 159B-52 by Session Laws 1983, c. 609, s. 8. 

§ 159B-37. Actions relating to bonds or to security for 
bonds. 

Notwithstanding the general provisions concerning venue contained in 
Chapter 1, Subchapter IV, Article 7, or elsewhere in the General Statutes, any 
action or proceeding by or against a municipality or a joint agency that 
concerns or relates to (a) any bonds issued pursuant to this Chapter, (b) any 
contract or document the revenues from which secure in whole or in part the 
payment of said bonds or (c) any other security or source for payment of said 
bonds must be tried in the Superior Court of Wake County. (1985, c. 414, s. 1.) 

§ 159B-38. Confidentiality of contract discussions. 

Discussions of a proposed or existing contract to which a joint agency may be 
or is a party for the construction, ownership, or operation of works, plants, and 
facilities for or incident to the generation, transmission, or use of electric power 
and energy or the purchase, sale, exchange, interchange, wheeling, pooling, 
transmission, or use of electric power and energy shall be confidential and 
information relating to such discussions shall not be a public record under 
Chapter 132 of the General Statutes; provided that any contract entered into 
by or on behalf of a joint agency as defined by G.S. 159B-3 shall be a public 
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record unless otherwise exempted by law. (1993 (Reg. Sess., 1994), c. 570, s. 

11.) 

§§ 159B-39 through 159B-41: Reserved for future codification pur- 

poses. 

ARTICLE 3. 

Joint Municipal Assistance Agencies. 

§ 159B-42. Joint municipal assistance agencies. 

The purpose of this Article is to authorize joint agencies or municipalities to 

form one or more joint municipal assistance agencies which shall be empow- 

ered to provide aid and assistance to municipalities in the construction, 

ownership, maintenance, expansion and operation of their electric systems, to 

do such other acts and things as hereinafter provided and to carry out the 

powers and responsibilities hereinafter granted in this Chapter. It shall also be 

the purpose of a joint municipal assistance agency to provide aid and 

assistance to any joint agency in the exercise of its respective powers and 

functions. The term “provide aid and assistance” shall be liberally construed. 

(1983, c! 609, s?'7;°1995, c. 412,'s. 21°) 

§ 159B-43. Joint municipal assistance agencies autho- 

rized. 

(a) Any two or more joint agencies, or any two or more municipalities, may 

organize a joint municipal assistance agency, which shall be a public body and 

body corporate and politic. Any joint agency or municipality is hereby autho- 

rized to become a member of any such joint municipal assistance agency upon 

a determination, by resolution or ordinance of its governing board, that 

economies, efficiencies and other benefits might be achieved from participation 

in such an agency. 
The resolution or ordinance determining it desirable for a joint agency or 

municipality to become a member of a joint municipal assistance agency 

(which need not prescribe in detail the basis for the determination) shall set 

forth the names of the joint agencies or municipalities which are proposed to be 

initial members of the joint municipal assistance agency. The governing board 

of the joint agency or municipality shall thereupon by ordinance or resolution 

appoint one commissioner and up to two alternate commissioners of the joint 
municipal assistance agency who may, at the discretion of the governing board, 
be an officer or employee of the joint agency or municipality. If two alternate 
commissioners are appointed, the governing board shall designate them as 
first or second alternate commissioner. 
Any two or more commissioners so named may file with the Secretary of 

State an application signed by them setting forth (i) the names of all the 
proposed member joint agencies or municipalities; (11) the name and official 
residence of each of the commissioners so far as known to them; (iii) a certified 
copy of the appointment evidencing their right to office; (iv) a statement that 
each governing board of each respective joint agency or municipality appoint- 
ing a commissioner has made the aforesaid determination, (v) the desire that 
a joint municipal assistance agency be organized as a public body and a body 
corporate and politic under this Chapter; and (vi) the name which is proposed 
for the joint municipal assistance agency. 
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The application shall be subscribed and sworn to by such commissioners 
before an officer or officers authorized by the laws of the State to administer 
and certify oaths. 

The Secretary of State shall examine the application and, if he finds that the 
name proposed for the joint municipal assistance agency is not identical with 
that of any other corporation of this State or of any agency or instrumentality 
thereof, or so nearly similar as to lead to confusion and uncertainty, he shall 
receive and file it and shall record it in an appropriate book of record in his 
office. 
When the application has been made, filed and recorded as herein provided, 

the joint municipal assistance agency shall constitute a public body and a body 
corporate and politic under the name proposed in the application. The 
Secretary of State shall make and issue to the commissioners executing the 
application a certificate of incorporation pursuant to this Chapter under the 
seal of the State, and shall record the same with the application. The certificate 
shall set forth the names of the member municipalities. 

In any suit, action or proceeding involving the validity or enforcement of, or 
relating to, any contract of the joint municipal assistance agency, the joint 
municipal assistance agency, in the absence of establishing fraud in the 
premises, shall be conclusively deemed to have been established in accordance 
with the provisions of this Chapter upon proof of the issuance of the aforesaid 
certificate by the Secretary of State. A copy of such certificate or of any new or 
supplemental certificate hereinafter provided for, duly certified by the Secre- 
tary of State, shall be admissible in evidence in any suit, action or proceeding, 
and shall be conclusive proof of the filing and contents thereof. 

Notice of the issuance of such certificate shall be given to all of the proposed 
member joint agencies or municipalities by the Secretary of State. If a 
commissioner of any such joint agency or municipality has not signed the 
application to the Secretary of State and such joint agency or municipality does 
not notify the Secretary of State of the appointment of a commissioner within 
60 days after receipt of such notice, such joint agency or municipality shall be 
deemed to have elected not to be a member of the joint municipal assistance 
agency. As soon as practicable after the expiration of such 60-day period, the 
Secretary of State shall issue a new certificate of incorporation, if necessary, 
setting forth the names of those joint agencies or municipalities which have 
elected to become members of the joint municipal assistance agency. The 
failure of any proposed member to become a member shall not affect the 
validity of the corporate existence of the joint municipal assistance agency. 

(b) After the creation of a joint municipal assistance agency, any other joint 
agency (if organized by joint agencies) or municipality (if organized by 
municipalities) may become a member thereof upon application to such joint 
municipal assistance agency after the adoption of a resolution or ordinance by 
the governing board of the joint agency or municipality setting forth the 
determination and finding prescribed above for the original members and 
authorizing said municipality to become a member and appointing one 
commissioner, and with the consent of a majority of the board of commissioners 
of the joint municipal assistance agency. Any joint agency or municipality may 
withdraw from a joint municipal assistance agency, provided, however, that all 
obligations incurred by a joint agency or municipality while it was a member 
shall remain in full force and effect. Notice that a joint agency or municipality 
has been added to or withdrawn from membership in the joint municipal 
assistance agency shall be filed with the Secretary of State, and the Secretary 
of State shall thereupon issue a new or supplemental certificate of incorpora- 
tion setting forth the names of all members of the joint municipal assistance 
agency. Additions of new members or withdrawal of members shall not affect 
the validity of the corporate existence of the joint municipal assistance agency. 
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(c) The joint municipal assistance agency may be governed by a board of 

commissioners appointed as provided in subsections (a) and (b) of this section. 

It shall not be necessary to notify the Secretary of State of the appointment of 

any commissioners following the notifications referred to in subsections (a) and 

(b) of this section. Each commissioner shall have one vote and shall serve at the 

pleasure of the governing board by which he was appointed. Each appointed 

commissioner before entering upon his duties shall take and subscribe to an 

oath before some person authorized by law to administer oaths to execute the 

duties of his office faithfully and impartially, and a record of each such oath 

shall be filed with the governing board of the appointing joint agency or 

municipality and spread upon its minutes. The governing board of each of the 

joint agencies or municipalities may appoint up to two alternate commission- 

ers to act in lieu of its appointed commissioner when the appointed commis- 

sioner is unable for any reason to attend meetings of the board of commission- 

ers or any committee thereof, and the governing board shall designate them as 

first or second alternate commissioner. Each alternate commissioner shall 

serve at the pleasure of the governing board by which he is appointed and shall 

take. subscribe to and file an oath in the same manner as prescribed for 

regularly appointed commissioners. Such alternate commissioner when acting 

in lieu of the regularly appointed commissioner shall be deemed to be the 

commissioner representing such joint agency or municipality, and shall have 

the rights, powers and authority of the regularly appointed commissioner, 

other than such commissioner’s position as an officer, director or member of the 

executive committee. A certificate entered into the minutes of the board of 

commissioners of a joint agency by the clerk or other custodian of the minutes 

and records of the governing body of a municipality, appointing commissioners 

and alternate commissioners and reciting their appointments, shall constitute 

conclusive evidence of their appointment. All powers, functions, rights and 

privileges of the joint municipal assistance agency shall be exercised or 

delegated by the board of commissioners. 
(d) The board of commissioners of the joint municipal assistance agency 

shall annually elect one of the commissioners as president, another as vice 

president, and another person or persons, who may but need not be commis- 

sioners, as treasurer, secretary, and, if desired, assistant secretary or secre- 

taries and assistant treasurer. The office of treasurer or assistant treasurer 

may be held by the secretary or any assistant secretary. The board of 

commissioners may also appoint and prescribe the duties of such additional 

officers as it deems necessary. The secretary or any assistant secretary of the 

joint municipal assistance agency shall keep a record of the proceedings of the 

joint municipal assistance agency, and the secretary shall be the custodian of 

all records, books, documents and papers filed with the joint municipal 

assistance agency, the minute book or journal of the joint municipal assistance 

agency and its official seal. Either the secretary or any assistant secretary of 

the joint municipal assistance agency may cause copies to be made of all 
minutes and other records and documents of the joint municipal assistance 
agency and may give certificates under the official seal of the joint municipal 
assistance agency to the effect that such copies are true copies, and all persons 
dealing with the joint municipal assistance agency may rely upon such 
certificates. 

(e) Fifty-one percent (51%) of the commissioners of a joint municipal 
assistance agency then in office shall constitute a quorum, and the commis- 
sioners may by written consent executed before or after any meeting waive 
notice and all other formalities incident to the calling or conduct of the same. 
Meetings of the commissioners may be held at any place within the State or 
any state contiguous to the State. A vacancy in the board of commissioners of 
the joint municipal assistance agency shall not impair the right of a quorum to 
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exercise all the rights and perform all the duties of the joint municipal 
assistance agency. Any action taken by the joint municipal assistance agency 
under the provisions of this Chapter may be authorized by resolution at any 
regular or special meeting, and each such resolution may take effect immedi- 
ately and need not be published or posted. Except as specifically provided by 
the bylaws, a majority of the votes of the commissioners present shall be 
necessary and sufficient to take any action or to pass any resolution. 

(f) The board of commissioners of the joint municipal assistance agency may, 
in its bylaws, provide for a board of directors of the joint municipal assistance 
agency to be selected from the commissioners and alternate commissioners. 
The board of directors shall have and exercise such of the powers and authority 
of the board of commissioners during the intervals between the board of 
commissioners’ meetings as shall be prescribed in the bylaws, rules, motions 
and resolutions of the board of commissioners. The terms of office of the 
members of the board of directors and the method of filling vacancies therein 
shall be fixed by the bylaws of the board of commissioners of the joint 
municipal assistance agency. The bylaws of the joint municipal assistance 
agency shall provide that the officers of the board of commissioners elected 
pursuant to subsection (d) of this section must also serve on the board of 
directors and hold the same offices thereon. 

(g) The board of commissioners may also provide, in its bylaws or otherwise, 
that the board of directors shall create an executive committee of the board of 
directors composed of the officers of the board of directors, together with such 
other members of the board of directors as may be prescribed and that such 
executive committee shall have and shall exercise such of the powers and 
authority of the board of directors during the intervals between that board’s 
meetings as shall be prescribed in the bylaws of the joint municipal assistance 
agency or in the rules or resolutions of the board of directors. 

(h) The board of commissioners, board of directors and executive committee 
may provide or adopt methods and procedures consistent with other applicable 
laws for the calling or conducting of meetings or the taking of any action. 

(i) No commissioner or director of a joint municipal assistance agency shall 
receive any compensation for the performance of his or her duties hereunder, 
provided, however, that each commissioner and director may be paid his or her 
necessary expenses incurred while engaged in the performance of such duties. 
€19833,c.009. s.73.1985,; c..243; -SSi02,.3; 1995, c-412,.s:,22.) 

§ 159B-43.1. Alternative to board of commissioners. 

(a) In lieu of the provisions of G.S. 159B-43(c) through (i), a joint municipal 
assistance agency organized by two or more joint agencies, by resolutions 
adopted by each of those joint agencies, may be governed by an executive 
committee created pursuant to the provisions of G.S. 159B-10. In that case, the 
commissioners of the joint municipal assistance agency appointed pursuant to 
the provisions of G.S. 159B-43(a) and (b) shall adopt a resolution substantially 
identical to the resolutions adopted by the joint agencies creating the executive 
committee. The terms of office, methods of filling vacancies, and such other 
matters involving the executive committee shall be as set forth in those 
resolutions. 

(b) In connection with a joint municipal assistance agency governed pursu- 
ant to the provisions of subsection (a) of this section, member municipalities of 
that joint municipal assistance agency which are not members of the joint 
agencies organizing that joint municipal assistance agency and nonmunicipal 
members, as defined in G.S. 159B-50, may elect members to the executive 
committee pursuant to those procedures as they agree upon among them- 
selves, but subject to the following: if the number of the member municipalities 
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and nonmunicipal members is seven or less, those municipalities and 

nonmunicipal members, acting jointly, may appoint one member to the 

executive committee, and if the number of the member municipalities and 

nonmunicipal members is more than seven, those member municipalities and 

nonmunicipal members, acting jointly, may appoint two members to the 

executive committee. 
(c) Members of the executive committee appointed by the member munici- 

palities and nonmunicipal members, and members of any subcommittee 

created by those member municipalities and nonmunicipal members, may 

receive compensation, and be paid expenses, for the performance of their 

duties as determined by the member municipalities and nonmunicipal mem- 

bers appointing those members. However, for any member of an executive 

committee who is an employee of a member municipality or nonmunicipal 

member, a payment in lieu of any compensation shall be made to the member 

municipality or nonmunicipal member for distribution to the executive com- 

mittee member in the manner and amount, if any, it deems appropriate. (1995, 

cead2ns223) 

§ 159B-44. General powers of joint municipal assistance 
agencies and municipalities. 

Each joint municipal assistance agency shall have all of the rights and 

powers necessary or convenient to carry out and effectuate the purposes and 

provisions of this Article, including, but without limiting the generality of the 

foregoing, the rights and powers: 
(1) To establish and from time to time modify a schedule of dues and 

assessments and to provide that the payment thereof when due shall 
be prerequisite to voting at any meeting and participation in and 
enjoyment of rights or benefits of the joint municipal assistance 
agency; 

(2) To appropriate for the purposes of the joint municipal assistance 
agency the funds derived from dues and assessments, and from any 
other source; 

(3) To provide aid and assistance to any one or more municipalities, and 
to act for or on behalf of any one or more municipalities, in any activity 
related to the construction, ownership, maintenance, expansion or 
operation of an electric system, upon such terms, conditions and 
considerations as may be agreed to between the municipalities and 
the joint municipal assistance agency; 

(4) To provide aid and assistance to any one or more joint agencies, and to 
act for or on behalf of any one or more joint agencies in the exercise of 
any power, function, right, privilege or immunity granted by Article 2 
of this Chapter, upon such terms, conditions and considerations as 
may be agreed to between the joint agency and the joint municipal 
assistance agency; 

(5) To provide property and services to any one or more municipalities or 
joint agencies upon such terms, conditions and considerations as may 
be agreed to between the municipalities or joint agency and the joint 
municipal assistance agency; 

(6) To adopt bylaws for the regulation of the affairs and the conduct of its 
business, and to prescribe rules, regulations and policies in connection 
with the performance of its functions and duties; 

(7) To adopt an official seal and alter the same at pleasure; | 
(8) To acquire and maintain an administrative office building or office at 

such place or places as it may determine, which building or office may 
be used or owned together with any joint agency or agencies, munic- 
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ipalities, corporations, associations or persons under such terms and 
provisions for sharing costs and otherwise as may be determined; 

(9) To sue and be sued in its own name, and to plead and be impleaded; 
(10) To receive, administer and comply with the conditions and require- 

ments respecting any gift, grant or donation of any property or money; 
(11) To acquire by purchase, lease, gift, or otherwise, or to obtain options 

for the acquisition of, any property, real or personal, improved or 
unimproved, including an interest in land less than the fee thereof; 

(12) To sell, lease, exchange, transfer or otherwise dispose of, or to grant 
options for any such purposes with respect to, any real or personal 
property or interest therein; provided, however, that property ac- 
quired by a joint municipal assistance agency from a municipality 
without consideration or for a consideration other than the fair 
market value thereof as determined by the governing board of the 
municipality may only be disposed of in accordance with the proce- 
dures set forth in Article 12 of Chapter 160A of the General Statutes; 

(13) To make and execute contracts for a period not exceeding three years 
and other instruments necessary or convenient in the exercise of the 
powers and functions of the joint municipal assistance agency, includ- 
ing contracts with municipalities, joint agencies, persons, firms, 
corporations and others, provided, however, that such contracts shall 
not unreasonably preclude the municipality or joint agency from 
contracting with other parties in order to achieve economy, adequacy 
and reliability in the operation of their electric systems; 

(14) To employ engineers, architects, attorneys, real estate counselors, 
appraisers, financial advisors and such other consultants and employ- 
ees as may be required in the judgment of the joint municipal 
assistance agency and to fix and pay their compensation from funds 
available to the joint municipal assistance agency therefor; and 

(15) To do all acts and things necessary, convenient or desirable to carry 
out the purposes, and to exercise the powers granted to the joint 
municipal assistance agency herein. 

Any municipality or joint agency is authorized to appropriate and pay funds 
to a joint municipal assistance agency and to enter into contracts or arrange- 
ments with a joint municipal assistance agency for the purposes and in the 
execution of the functions and powers of the municipality or joint agency. 

Joint municipal assistance agencies shall comply with Article 8 of Chapter 
143 of the General Statutes respecting acquisition or construction of property 
to the same extent required of municipalities; provided, however, that Article 
8 of Chapter 143 of the General Statutes shall not apply to a municipality, joint 
municipal assistance agency or joint agency in transactions between a joint 
municipal assistance agency and a municipality or joint agency involving the 
transfer or construction of property. 

Property owned by a joint municipal assistance agency or jointly owned by 
municipalities or joint agencies and joint municipal assistance agencies shall 
be exempt from property taxes; provided, however, that each joint municipal 
assistance agency shall, in lieu of property taxes, pay to any governmental 
agency authorized to levy property taxes the amount which would be assessed 
as taxes on real and personal property of such agency if such property were 
otherwise subject to valuation and assessment by the Department of Revenue. 
Such payments in lieu of taxes shall be due and shall bear interest if unpaid, 
as in the cases of taxes on other property. Payments in lieu of taxes made 
hereunder shall be treated in the same manner as taxes for purposes of all 
procedural and substantive provisions of law. (1983, c. 609, s. 7; 1995, c. 412, 
s. 24.) 
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§ 159B-45. Dissolution. 

Whenever the governing board of a joint municipal assistance agency and 
the governing boards of its member joint agencies or municipalities shall by 
resolution or ordinance determine that the purposes for which the joint 
municipal assistance agency was formed have been substantially fulfilled and 
that all obligations incurred by the joint municipal assistance agency have 
been fully paid or satisfied, the governing board of the joint municipal 
assistance agency may by resolution declare the joint municipal assistance 
agency to be dissolved. On the effective date of such resolution declaring the 
joint agency to be dissolved, the title to all funds and other property owned by 
the joint municipal assistance agency at the time of such dissolution shall vest 
in the members of the joint municipal assistance agency as provided in this 
Chapter and the bylaws of the joint municipal assistance agency. Notice of such 
dissolution shall be filed with the Secretary of State. (1983, c. 609, s. 7; 1995, 
CPA Sab) 

§ 159B-46. Reports, liability, and personnel. 

(a) Each joint municipal assistance agency shall, following the closing of 
each fiscal year, submit an annual report of its activities for the preceding year 
to the governing boards of its members. Each such report shall set forth an 
operating and financial statement covering the operations of the joint munic- 
ipal assistance agency during such year. The joint municipal assistance agency 
shall cause an audit of its books of record and accounts to be made at least once 
in each year by independent certified public accountants. 

(b) No commissioner, alternate commissioner or director or officer of any 
joint municipal assistance agency, member of an executive committee created 
pursuant to G.S. 159B-10, officer of any joint agency or municipality, or person 
or persons acting in their behalf, while acting within the scope of his authority, 
shall be subject to any personal liability or accountability by reason of his 
carrying out any of the powers expressly or impliedly given in this Article. 

(c) Each municipality, joint agency and joint municipal assistance agency 
shall be severally liable for its own acts or omissions and not jointly or 
severally liable for the acts, omissions, or obligations of others, including other 
municipalities. 

(d) Inno event shall any municipality or joint agency be liable or responsible 
for any acts, omissions or obligations of any joint municipal assistance agency 
or any of its officers, members of an executive committee, employees or agents; 
provided, however, that contracts between the joint municipal assistance 
agency and one or more municipalities or one or more joint agencies may 
expressly provide for the imputation of or indemnification for any liability of 
one party thereto by the other, or for the assumption of any obligation of one 
party thereto by the other. 

(e) Personnel employed or appointed by a municipality and performing 
services for or on behalf of a joint municipal assistance agency shall have the 
same authority, rights, privileges and immunities (including coverage under 
the workers’ compensation laws) which the officers, agents and employees of 
the appointing municipality enjoy within the territory of that municipality, 
whether within or without the territory of the appointing municipality, when 
they are acting within the scope of their authority or in the course of their 
employment. 

(f) Personnel employed or appointed by a joint municipal assistance agency 
shall be qualified for participation in the North Carolina Local Government 
Employees’ Retirement System with the same rights, privileges, obligations 
ae PesPeeaea tee as they would have if they were employees of a munici- 
pality. 
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(g) The offices of commissioner, alternate commissioner, officer, director and 
member of the executive committee of a joint municipal assistance agency are 
hereby declared to be offices which may be held by the holder of any office, 
place of trust or profit in addition to and concurrently with those offices 
permitted by G.S. 128-1.1 and other offices permitted by other General Statute. 
Brod. C008) 6. fF tlOo Ie. OOO, Sec ooo. Cat Zws 20.) 

§ 159B-47. Defense. 

(a) The board of commissioners of a joint municipal assistance agency may 
provide for the defense of a criminal or civil proceeding brought against any 
current or former commissioner, member of an executive committee, director, 
officer, agent or employee either in his official or individual capacity, or both, on 
account of any act done or omission made in the scope and course of his 
employment or duty as a commissioner, member of an executive committee, 
director, officer, agent or employee of the joint municipal assistance agency. 
The defense may be provided by the agency by its own counsel, by employing 

other counsel or by purchasing insurance which requires that the insurer 
provide the defense. 

(b) The board of commissioners may appropriate funds for the purpose of 
paying all or part of a claim made or any civil judgment entered against any of 
its current or former commissioners, members of executive committees, 
directors, officers, agents or employees, when such claim is made or such 
judgment is rendered as damages on account of any act done or omission made 
or any act allegedly done or omission allegedly made in the scope and course of 
his current or former employment or duty as a commissioner, member of an 
executive committee, director, officer, agent or employee; provided, however, 
that nothing in this section shall authorize any joint municipal assistance 
agency to appropriate funds for the purpose of paying any claim made or civil 
judgment entered against any current or former commissioners, members of 
executive committees, directors, officers, agents or employees if the board of 
commissioners finds that commissioner, member of an executive committee, 
director, officer, agent or employee acted or failed to act because of actual fraud, 
corruption or actual malice on his part. Any joint municipal assistance agency 
may purchase insurance coverage for payment of claims or judgments pursu- 
AnLibo iis section. (1985, c..225, s...2; 1995, c. 412, s..27.) 

§ 159B-48. Nonmunicipal members; constituent institu- 
tions of The University of North Carolina. 

Notwithstanding the provisions of Article 1 of Chapter 159B of the General 
Statutes or any other provision of law, any constituent institution of The 
University of North Carolina, as defined in Article 1 of Chapter 116 of the 
General Statutes, that owns a system or facility for the generation, transmis- 
sion, or distribution of electric power and energy for public and private use, 
may become a member of a joint municipal assistance agency. The commis- 
sioner and one or more alternate commissioners designated by any such 
members shall be appointed by its local governing board. As a member, the 
constituent institution has all the rights, privileges, immunities, powers, 
authority, and responsibilities of a municipal member of a joint municipal 
assistance agency under Article 3 of this Chapter, including, the protection and 
immunities granted under Article 3 to those employed, appointed or otherwise 
acting on behalf of the constituent institutions, and the power and authority to 
enter into contracts and arrangements with a joint municipal assistance 
agency. (1991, c. 291, s. 1; 1995, c. 412, s. 28.) 
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§ 159B-49. Associate members. 

Notwithstanding the provisions of Article 1 of Chapter 159B of the General 

Statutes or any other provision of law, a joint municipal assistance agency may, 

in its bylaws, create associate memberships. An associate member of a joint 

municipal assistance agency shall have only those rights, privileges, immunt- 

ties, powers, authority, and responsibilities as set forth in the bylaws of the 
joint municipal assistance agency; provided, that: 

(1) An associate member shall not have the right to appoint a commis- 
sioner or alternate commissioner, have the right to vote or otherwise 
participate in decisions of the joint municipal assistance agency; 

(2) An associate member shall not have the right to a distribution of 
assets upon dissolution of the joint municipal assistance agency; and 

(3) Income from the joint municipal assistance agency shall not accrue to, 
or otherwise inure to the benefit of, an associate member. (1991, c. 
DOP sean 

§§ 159B-50, 159B-51: Reserved for future codification purposes. 

ARTICLE 4. 

Construction. 

§ 159B-52. Chapter liberally construed. 

In order to effectuate the purposes and policies prescribed in this Chapter 
the provisions hereof shall be liberally construed. (1975, c. 186, s. 3; 1983, c. 
609, s. 8.) 
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Chapter 159C. 

Industrial and Pollution Control Facilities Financing 
Act. 

Sec. Sec. 
159C-1. Short title. 159C-15. Construction contracts. 
159C-2. Legislative findings and purposes. 159C-16. Conflict of interest. 
159C-3. Definitions. 159C-17. Credit of State not pledged. 
159C-4. Creation of authorities. 159C-18. Bonds eligible for investment. 
159C-5. General powers. 159C-19. Revenue refunding bonds. 
159C-6. Bonds. 159C-20. No power of eminent domain. 
159C-7. Approval of industrial projects and 159C-21. Dissolution of authorities. 

pollution control projects by Sec- 159C-22. Annual reports; application of Article 
retary of Commerce. 3, Subchapter III of Chapter 159. 

159C-8. Approval of bonds. 159C-28. Officers not liable. 
159C-9. Sale of bonds. 159C-24. Additional method. 
159C-10. Location of projects. 159C-25. Liberal construction. 
159C-11. Financing agreements. 159C-26. Inconsistent laws inapplicable. 
159C-12. Security documents. 159C-27. Creation, etc., of prior authorities 
159C-138. Trust funds. ratified. 
159C-14. Tax exemption. 159C-28. [Repealed.] 

§ 159C-1. Short title. 

This Chapter may be referred to as the “Industrial and Pollution Control 
Facilities Financing Act.” (1975, c. 800, s. 1.) 

Cross References. — For the North Caro- 
lina Industrial and Pollution Control Facilities 
Financing Authority Act, see G.S. 159D-1 et 
seq. 

Editor’s Note. — This Chapter is Chapter 
159A, as enacted by Session Laws 1975, c. 800, 
effective upon ratification of an enabling 
amendment to the state Constitution, and 

recodified. It replaces the original Chapter 
159A, which was held unconstitutional in 
Stanley v. Department of Conservation & Dev., 
284 N.C. 15, 199 S.E.2d 641 (1978). 

Session Laws 1977, c. 198, s. 24, provided: 

“All existing rules and regulations of the North 
Carolina Department of Natural and Economic 
Resources applicable to General Statutes 

Chapter 159C shall continue in full force and 
effect as rules and regulations of the North 
Carolina Department of Commerce as succes- 
sor of the Department of Natural and Economic 
Resources until repealed, modified or amended 
by the Department of Commerce.” 

Session Laws 1979, c. 109, s. 2, provided: 

“The creation, formation and organization of all 
authorities heretofore purported to have been 
created, formed and organized under the provi- 
sions of this Chapter are hereby ratified, con- 
firmed and validated.” 

Legal Periodicals. — For article discussing 
the North Carolina Industrial and Pollution 
Control Facilities Financing Act, see 61 N.C.L. 
Rev. 419 (1983). 

§ 159C-2. Legislative findings and purposes. 

(a) The General Assembly finds and determines that there exists in the 
State a critical condition of unemployment and a scarcity of employment 
opportunities; that the economic insecurity which results from such unemploy- 
ment and scarcity of employment opportunities constitutes a serious menace to 
the safety, morals and general welfare of the entire State; that such unem- 
ployment and scarcity of employment opportunities have caused many work- 
ers and their families, including young adults upon whom future economic 
prosperity is dependent, to migrate elsewhere to find employment and estab- 
lish homes; that such emigration has resulted in a reduced rate of growth in 
the tax base of the counties and other local governmental units of the State 
which impairs the financial ability of such counties and other local govern- 
mental units to support education and other local governmental services; that 
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such unemployment results in obligations to grant public assistance and to pay 

unemployment compensation; that the aforesaid conditions can best be reme- 

died by the attraction, stimulation, expansion and rehabilitation and revital- 

ization of industrial and manufacturing facilities for industry in the State; and 

that there is a need to stimulate a larger flow of private investment funds into 

industrial building programs into the State. 
(b) The General Assembly further finds and determines that the develop- 

ment and expansion of industry within the State, and the generation of electric 

power and the supply of other services by public utilities, which are essential 

to the economic growth of the State and to the full employment and prosperity 

of its people, are accompanied by the increased production and discharge of 

gaseous, liquid, and solid pollution and wastes which threaten and endanger 

the health, welfare and safety of the inhabitants of the State by polluting the 
air, land and waters of the State; that in order to reduce, control, and prevent 
such environmental pollution, it is imperative that action be taken at various 
levels of government to require the provision of devices, equipment and 
facilities for the collection, reduction, treatment, and disposal of such pollution 
and wastes; that the assistance provided in this Chapter, especially with 
respect to financing, is therefore in the public interest and serves a public 
purpose of the State in promoting the health, welfare and safety of the 
inhabitants of the State not only physically by collecting, reducing, treating 
and preventing environmental pollution but also economically by securing and 
retaining private industry thereby maintaining a higher level of employment 
and economic activity and stability. 

(c) It is therefore declared to be the policy of the State to promote the right 
to gainful employment opportunity, private industry, the prevention and 
control of the pollution of the air, land and waters of the State, and the safety, 
morals and health of the people of the State, and thereby promote general 
welfare of the people of the State, by authorizing counties to create county 
authorities which shall be political subdivisions and bodies corporate and 
politic of the State. These bodies are to be formed (i) to aid in the financing of 
industrial and manufacturing facilities for the purpose of alleviating unem- 
ployment or raising below average manufacturing wages by financing indus- 
trial and manufacturing facilities which provide job opportunities or pay better 
wages than those prevalent in the area and (ii) to aid in financing pollution 
control facilities for industry in connection with manufacturing and industrial 
facilities and for public utilities; provided, however, that it is the policy of the 
State to finance only those facilities where there is a direct or indirect 
favorable impact on employment or an improvement in the degree of preven- 
tion or control of pollution commensurate with the size and cost of the 
facilities. (1975, c. 800, s. 1.) 

§ 159C-3. Definitions. 

The following definitions apply in this Chapter: 
(1) Agency. — Any agency, bureau, commission, department, or instru- 

mentality. 
(2) Air pollution control facility. — Any structure, equipment, or other 

facility for, including any increment in the cost of any structure, 
equipment, or facility attributable to, the purpose of treating, neu- 
tralizing, or reducing gaseous industrial waste and other air pollut- 
ants, including recovery, treatment, neutralizing, or stabilizing plants 
and equipment and their appurtenances, which have been certified by 
the government entity having jurisdiction to be in furtherance of the 
sels of abating or controlling atmospheric pollutants or contami- 
nants. 
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(3) Bonds. — Revenue bonds of an authority issued under the provisions 
of this Chapter. 

(4) Cost. — This term as applied to any project embraces all capital costs 
of the project, including all of the following: 
a. The cost of construction. 
b. The cost of acquisition of all property, including rights in land and 

other property, real and personal and improved and unimproved. 
c. The cost of demolishing, removing or relocating any buildings or 

structures on lands so acquired, including the cost of acquiring 
any lands to which those buildings or structures may be moved or 
relocated. 

d. The cost of all machinery and equipment, installation, start-up 
expenses, financing charges, and interest prior to, during and for 
a period not exceeding one year after completion of construction. 

e. The cost of engineering and architectural surveys, plans and 
specifications. 

f. The cost of consultants’ and legal services, other expenses neces- 
sary or incident to determining the feasibility or practicability of 
the project, administrative and other expenses necessary or 
incident to the acquisition or construction of the project and the 
financing of the acquisition and construction of the project. 

(5) Repealed by Session Laws 2000, c. 179, s. 3, effective August 1, 2000. 
(6) Financing agreement. — A written instrument establishing the rights 

and responsibilities of the authority, operator, and obligor with 
respect to a project financed by the issuance of bonds. A financing 
agreement may be in the nature of.a lease, a lease and leaseback, a 
sale and leaseback, a lease purchase, an installment sale and pur- 
chase agreement, a conditional sales agreement, a secured or unse- 
cured loan agreement or other similar contract and may involve 
property in addition to the property financed with the bonds. 

(6a) Governing body. — The board, commission, council, or other body in 
which the general legislative powers of any county or other political 
subdivision are vested. 

(6b) Industrial project. — Any industrial or manufacturing factory, mill, 
| assembly plant, or fabricating plant; freight terminal; industrial 

research, development, or laboratory facility; industrial processing 
facility; or distribution facility for industrial or manufactured prod- 
ucts. 

(7) Obligor. — Any person, which may include the operator, who is 
obligated under a financing agreement or guaranty agreement or 
other contract or agreement to make payments to, or for the benefit of, 
the holders of bonds of the authority. Any requirement of an obligor 
may be satisfied by any one or more persons who are defined 
collectively by this Chapter as the obligor. 

(8) Operator. — The person entitled to the use or occupancy of a project. 
(9) Political subdivision. — Any county, city, town, other unit of local 

government or any other governmental corporation, authority, or 
instrumentality of the State now or hereafter existing. 

(10) Pollution or pollutants. — Any noxious or deleterious substances in 
any air or waters of or adjacent to the State of North Carolina or 
affecting the physical, chemical or biological properties of any air or 
waters of or adjacent to the State of North Carolina in a manner and 
to an extent which renders or is likely to render the air or waters 
harmful or inimical to the public health, safety or welfare, or to 
animal, bird or aquatic life, or to the use of such air or waters for 
domestic, industrial or agricultural purposes or recreation. 
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(10a) Pollution control project. — Any air pollution control facility, water 

pollution control facility, or solid waste disposal facility if the facility 
is in connection with either an industrial project or a public utility 
lant. 7 

(dl) been — Any land or equipment or one or more buildings or other 
structures, whether or not on the same site or sites, and any 
rehabilitation, improvement, renovation or enlargement of, or any 
addition to, any building or structure for use as or in connection with 
(i) any industrial project, (ii) any pollution control project for industry 
or for public utilities, (iii) any special purpose project, or (iv) any 
combination of projects mentioned in clauses (i) through (iii) of this 
subdivision. Any project may include all appurtenances and incidental 
facilities such as land, headquarters or office facilities, warehouses, 
distribution centers, access roads, sidewalks, utilities, railway sid- 
ings, trucking and similar facilities, parking facilities, landing strips 
and other facilities for aircraft, waterways, docks, wharves and other 
improvements necessary or convenient for the construction, mainte- 
nance and operation of any building or structure, or addition to it. 

(12) Revenues. — With respect to any project, the rents, fees, charges, 
payments, proceeds and other income or profit derived from the 
project or from the financing agreement or security document in 
connection with the project. 

(13) Security document. — A written instrument establishing the rights 
and responsibilities of the authority and the holders of bonds issued to 
finance a project, which may provide for, or be in the form of an 
agreement with, a trustee for the benefit of the bondholders. A 
security document may contain an assignment, pledge, mortgage or 
other encumbrance of all or part of the authority’s interest in, or right 
to receive revenues with respect to, a project and any other property 
provided by the operator or other obligor under a financing agreement 
and may bear any appropriate title. A financing agreement and a 
security document may be combined as one instrument. 

(14) Solid waste. — Solid waste materials resulting from any industrial or 
manufacturing activities or from any pollution control facility. 

(15) Solid waste disposal facility. — A facility for the purpose of treating, 
burning, compacting, composting, storing or disposing of solid waste. 

(15a) Special purpose project. — Any structure, equipment, or other 
facility for any one or more of the following purposes: | 
a. Water systems or facilities, including all plants, works, instrumen- 

talities, and properties used or useful in obtaining, conserving, 
treating, and distributing water for domestic or industrial use, 
irrigation, sanitation, fire protection, or any other public or 
private use. 

. Sewage disposal systems or facilities, including all plants, works, 
instrumentalities, and properties used or useful in the collection, 
treatment, purification, or disposal of sewage, other than facili- 
ties constituting a water pollution control facility. 

Public transportation systems, facilities, or equipment, including 
bus, truck, ferry, and railroad terminals, depots, trackages, vehi- 
cles, and ferries, and mass transit systems. 

d. Public parking lots, areas, garages, and other public vehicular 
parking structures and facilities. 
Sen auditoriums, gymnasiums, stadiums, and convention cen- 

ers. 
Recreational facilities. 

g. Land, equipment, and facilities for the disposal, treatment, or 
recycling of solid or other waste that are described in G.S. 1591-8. 
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h. Facilities for the provision of rehabilitation services, education, 
training, and employment opportunities for persons with disabil- 
ities and the disadvantaged. The term does not include a retail 
facility, however, unless the proposed operator of the facility 
certifies that at least seventy-five percent (75%) of its employees 
will be disadvantaged or disabled persons and at least seventy- 
five percent (75%) of its inventory will be composed of used, 
donated items and items manufactured by disadvantaged or 
disabled persons. 

(16) Water pollution control facility. — Any structure, equipment or other 
facility for, including any increment in the cost of any structure, 
equipment or facility attributable to, the purpose of treating, neutral- 
izing or reducing liquid industrial waste and other water pollution, 
including collecting, treating, neutralizing, stabilizing, cooling, segre- 
gating, holding, recycling, or disposing of liquid industrial waste and 
other water pollution, including necessary collector, interceptor, and 
outfall lines and pumping stations, which have been certified by the 
agency exercising jurisdiction to be in furtherance of the purpose of 
abating or controlling water pollution. (1975, c. 800, s. 1; 1977, 2nd 
Sess., c. 1197; 1979, c. 109, s. 1; 1995 (Reg. Sess., 1996), c. 575, ss. 4, 
5; 2000-179, s. 3.) 

§ 159C-4. Creation of authorities. 

(a) The governing body of any county is hereby authorized to create by 
resolution a political subdivision and body corporate and politic of the State 
known as “The ________ (the blank space to be filled in with the name of 
the county) County Industrial Facilities and Pollution Control Financing 
Authority,” which shall consist of a board of seven commissioners, to be 
appointed by the governing body of such county in the resolution creating such 
authority, or by subsequent resolution. At least 30 days prior to the adoption of 
such resolution, the governing body of such county shall file with the Depart- 
ment of Commerce and the Local Government Commission of the State notice 
of its intention to adopt a resolution creating an authority. At the time of the 
appointment of the first board of commissioners the governing body of the 
county shall appoint two commissioners for initial terms of two years each, two 
commissioners for initial terms of four years each and three commissioners for 
initial terms of six years each and thereafter the terms of all commissioners 
shall be six years, except appointments to fill vacancies which shall be for the 
unexpired terms. Each appointed commissioner before entering upon his 
duties shall take and subscribe to an oath before some person authorized by 
law to administer oaths to execute the duties of his office faithfully and 
impartially, and a record of each such oath shall be filed with the governing 
body of the county and entered in its minutes. All authority commissioners will 
serve at the pleasure of the governing body of the county. If at the end of any 
term of office of any commissioner a successor thereto shall not have been 
appointed, then the commissioner whose term of office shall have expired shall 
continue to hold office until his successor shall be so appointed and qualified. 

(b) Each commissioner of an authority shall be a qualified elector and 
resident of the county for which the authority is created, and no commissioner 
shall be an elected official of the county for which the authority is created. Any 
commissioner of an authority may be removed, with or without cause, by the 
governing body of the county. 

(c) The board of commissioners of the authority shall annually elect from its 
membership a chairman and a vice-chairman and another person or persons, 
who may but need not be commissioners, as treasurer, secretary and, if 
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desired, assistant secretary. The position of secretary and treasurer or assis- 

tant secretary and treasurer may be held by the same person. The secretary of 

the authority shall keep a record of the proceedings of the authority and shall 

be the custodian of all books, documents and papers filed with the authority, 

the minute book or journal of the authority and its official seal. Either the 

secretary or the assistant secretary of the authority may cause copies to be 

made of all minutes and other records and documents of the authority and may 

give certificates under the official seal of the authority to the effect that such 

copies are true copies, and all persons dealing with the authority may rely 

upon such certificates. 
(d) A majority of the commissioners of an authority then in office shall 

constitute a quorum. The affirmative vote of a majority of the commissioners of 

an authority then in office shall be necessary for any action taken by the 

authority. A vacancy in the board of commissioners of the authority shall not 

impair the right of a quorum to exercise all the rights and perform all the 

duties of the authority. Any action taken by the authority under the provisions 

of this Chapter may be authorized by resolution at any regular or special 

meeting, and each resolution shall take effect immediately and need not be 

published or posted. No bonds shall be issued under the provisions of this 

Chapter unless the issuance thereof shall have been approved by the governing 

body of the county. 
(e) No commissioner of an authority shall receive any compensation for the 

performance of his duties under this Chapter; provided, however, that each 

commissioner shall be reimbursed for his necessary expenses incurred while 

engaged in the performance of duties but only from moneys provided by 

obligors. 
(f) Within 30 days of the date of creation of the authority, the authority shall 

advise the Department of Commerce and the Local Government Commission 

that an authority has been formed. The authority shall also furnish such 

Department and such Commission with (i) a list of its commissioners and its 

officers and (ii) a description of any projects that are under consideration by the 

authority. The authority shall, from time to time, notify the Department of 

Commerce and the Local Government Commission of changes in commission- 

ers and officers and of new projects under consideration by the authority. 

(1975, c. 800, s. 1; 1977, c. 198, s. 23; c. 719, s. 1; 1989, c. 751, s. 7(47); 1991 
(Reg. Sess., 1992), c. 959, s. 78.) 

§ 159C-5. General powers. 

Each authority shall have all of the powers necessary or convenient to carry 

out and effectuate the purposes and provisions of this Chapter, including, but 
without limiting the generality of the foregoing, the powers: 

(1) To adopt bylaws for the regulation of its affairs and the conduct of its 
business and to prescribe rules, regulations and policies in connection 
with the performance of its functions and duties; 

(2) To adopt an official seal and alter the same at pleasure; 
(3) To maintain an office at such place or places within the boundaries of 

the county for which it was created as it may determine; 
(4) To sue and be sued in its own name, plead and be impleaded; 
(5) To receive, administer and comply with the conditions and require- 

ments respecting any gift, grant or donation of any property or money; 
(6) To make and execute financing agreements, security documents and 

other contracts and instruments necessary or convenient in the 
exercise of the powers and functions of the authority under this 
Chapter; 

(7) 'To acquire by purchase, lease, gift or otherwise, but not by eminent 
domain, or to obtain options for the acquisition of, any property, real 
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or personal, improved or unimproved, and interests in land less than 
the fee interest, for the construction, operation or maintenance of any 
project; 

_ (7a) Repealed by Session Laws 2001-487, s. 94, effective December 16, 
2001. 

(8) To sell, lease, exchange, transfer or otherwise dispose of, or to grant 
options for any such purposes with respect to, any real or personal 
property or interest therein; 

(9) To pledge or assign revenues of the authority; 
(10) To construct, acquire, own, repair, maintain, extend, improve, reha- 

bilitate, renovate, furnish and equip one or more projects and to pay 
all or any part of the costs thereof from the proceeds of bonds of the 
authority or from any contribution, gift or donation or other funds 
made available to the authority for such purpose; 

(11) To fix, charge and collect revenues with respect to any project; 
(12) To employ consulting engineers, architects, attorneys, real estate 

counselors, appraisers and such other consultants and employees as 
may be required in the judgment of the authority and to fix and pay 
their compensation from funds available to the authority therefor and 
to select and retain subject to approval of the Local Government 
Commission the financial consultants, underwriters and bond attor- 
neys to be associated with the issuance of any bonds and to pay for 
services rendered by underwriters, financial consultants or bond 
attorneys out of the proceeds of any such issue with regard to which 
the services were performed; and 

(13) To do all acts and things necessary, convenient or desirable to carry 
out the purposes, and to exercise the powers herein granted. (1975, c. 
$00,:s21;,.1979;,.c::L09, s..1; 1985,:c..723;.s.:3; 2000-179, s..4; 2001-487, 
s. 94.) 

§ 159C-6. Bonds. 

(a) Each authority is authorized to provide for the issuance, at one time or 
from time to time, of bonds of the authority for the purpose of paying all or any 
part of the cost of any project. The principal of, the interest on and any 
premium payable upon the redemption of the bonds shall be payable solely 
from the funds authorized in this Article for their payment. The bonds of each 
issue shall bear interest as may be determined by the Local Government 
Commission with the approval of the authority and the obligor irrespective of 
the limitations of G.S. 24-1.1, as amended, and successor provisions. The bonds 
of each issue shall be dated, shall mature at any time or times not exceeding 
35 years after the date of their issuance, and may be made redeemable before 
maturity at any price or prices and under any terms and conditions, as may be 
fixed by the authority before the issuance of the bonds. The authority shall 
determine the form and the manner of execution of the bonds, including any 
interest coupons to be attached to them, and shall fix the denomination or 
denominations of the bonds and the place or places of payment of principal and 
interest. In case any officer whose signature or a facsimile of whose signature 
appears on any bonds or coupons ceases to be that officer before the delivery of 
the bonds, the signature or the facsimile shall nevertheless be valid and 
sufficient for all purposes the same as if the officer had remained in office until 
the delivery. The authority may also provide for the authentication of the 
bonds by a trustee or fiscal agent. The bonds may be issued in coupon or in fully 
registered form, or both, as the authority may determine, and provision may be 
made for the registration of any coupon bonds as to principal alone and also as 
to both principal and interest, and for the reconversion into coupon bonds of 
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any bonds registered as to both principal and interest, and for the interchange 

of registered and coupon bonds. | 

(b) The proceeds of the bonds of each issue shall be used solely for the 

payment of the cost of all or part of the project for which the bonds were issued, 

and shall be disbursed in any manner and under any restrictions, as the 

authority may provide in the financing agreement and the security document. 

If the proceeds of the bonds of any issue, by reason of increased construction 

costs or error in estimates or otherwise, are less than this cost, additional 

bonds may in like manner be issued to provide the amount of the deficiency. 

(c) The proceeds of bonds shall not be used to refinance the cost of an 

industrial project or a pollution control project. For the purposes of this section, 

a cost of an industrial project or a pollution control project 1s considered 

refinanced if both of the following conditions are met: 

(1) The cost is initially paid from sources other than bond proceeds, and 

the original expenditure is to be reimbursed from bond proceeds. 

(2) The original expenditure was paid more than 60 days before the 

authority took some action indicating its intent that the expenditure 

would be financed or reimbursed from bond proceeds. 

(d) Notwithstanding subsection (c) of this section, preliminary expenditures 

that are incurred prior to the commencement of the acquisition, construction, 

or rehabilitation of an industrial project or a pollution control project, such as 

architectural costs, engineering costs, surveying costs, soil testing costs, bond 

issuance costs, and other similar costs, may be reimbursed from bond proceeds 

even if these costs are incurred or paid more than 60 days prior to the 

authority’s action. This exception that allows preliminary expenditures to be 

reimbursed from bond proceeds, regardless of whether or not they are incurred 

or paid within 60 days of the authority’s action, does not include costs that are 

incurred incident to the commencement of the construction of an industrial 

project or a pollution control project, such as expenditures for land acquisition 

and site preparation. In any event, an expenditure in connection with an 

industrial project or a pollution control project originally paid before the 

authority took some action indicating its intent that the expenditures would be 

financed or reimbursed from bond proceeds may be reimbursed from bond 

proceeds only if the authority finds that reimbursing those costs from bond 

proceeds will promote the purposes of this Chapter. 

(e) An authority may make loans to an obligor to refund outstanding loans, 

obligations, deeds of trust, or advances issued, made, or given by the obligor for 

the cost of a special purpose project. 
(f) The authority may issue interim receipts or temporary bonds, with or 

without coupons, exchangeable for definitive bonds when the bonds have been 

executed and are available for delivery. The authority may also provide for the 

replacement of any bonds that become mutilated or are destroyed or lost. 

(g) Bonds may be issued under the provisions of this Chapter without 

obtaining, except as otherwise expressly provided in this Chapter, the consent 

of the State or of any political subdivision or of any agency of either, and 

without any other proceedings or the happening of any conditions or things 

other than those proceedings, conditions, or things that are specifically 
required by this Chapter and the provisions of the financing agreement and 
security document authorizing the issuance of the bonds and securing the 
bonds. (1975, c. 800, s. 1; 1979, c. 109, s. 1; 1997-111, s. 1; 1997-463, s. 1; 
2000-179, s. 5.) 

§ 159C-7. Approval of industrial projects and pollution 
control projects by Secretary of Commerce. — 

(a) Approval Required. — No bonds may be issued by an authority to finance 
an industrial project or a pollution control project unless the project for which 
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their issuance is proposed is first approved by the Secretary of Commerce. The 
authority shall file an application for approval of its proposed industrial project 
or pollution control project with the Secretary of Commerce, and shall notify 
the Local Government Commission of the filing. 

(b) Findings. — The Secretary shall not approve any proposed industrial 
project or pollution control project unless the Secretary makes all of the 
following, applicable findings: 

(1) In the case of a proposed industrial project, 
a. That the operator of the proposed project pays, or has agreed to pay 

thereafter, an average weekly manufacturing wage that (i) is 
above the average weekly manufacturing wage paid in the county, 
or (11) is not less than ten percent (10%) above the average weekly 
manufacturing wage paid in the State, and 

b. That the proposed project will not have a materially adverse effect 
on the environment. 

(2) In the case of a proposed pollution control project, that the project will 
have a materially favorable impact on the environment or will prevent 
or diminish materially the impact of pollution which would otherwise 
occur. 

(2a) In the case of a hazardous waste facility or low-level radioactive 
waste facility that is used as a reduction, recovery or recycling facility, 
that such project will further the waste management goals of North 
Carolina and will not have an adverse effect upon public health or a 
significant adverse effect on the environment. 

(3) In the case of an industrial project or a pollution control project, except 
a pollution control project for a public utility, 
a. That the jobs to be generated or saved, directly or indirectly, by the 

proposed project will be large enough in number to have a 
measurable impact on the area immediately surrounding the 
proposed project and will be commensurate with the size and cost 
of the proposed project, 

b. That the proposed operator of the proposed project has demon- 
ics or can demonstrate the capability to operate the project, 
an 

c. That the financing of the project by the authority will not cause or 
result in the abandonment of an existing industrial or manufac- 
turing facility of the proposed operator or an affiliate elsewhere 
within the State unless the facility is to be abandoned because of 
obsolescence, lack of available labor in the area, or site limita- 
tions. 

(b1) Initial Operator. — If the initial proposed operator of an industrial 
project or a pollution control project is not expected to be the operator for the 
term of the bonds proposed to be issued, the Secretary may make the findings 
required pursuant to subdivisions (b)(1)a. and (3)b. of this section only with 
respect to the initial operator. The initial operator shall be identified in the 
application for approval of the proposed project. 
(c) Public Hearing. — The Secretary of Commerce shall not approve any 
proposed industrial project or pollution control project pursuant to this section 
unless the governing body of the county in which the project is located has first 
conducted a public hearing and, at or after the public hearing, approved in 
principle the issuance of bonds under this Chapter for the purpose of paying all 
or part of the cost of the proposed project. Notice of the public hearing shall be 
published at least once in at least one newspaper of general circulation in the 
county not less than 14 days before the public hearing. The notice shall 
describe generally the bonds proposed to be issued and the proposed project, 
including its general location, and any other information the governing body 
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considers appropriate or the Secretary of Commerce prescribes for the purpose 

of providing the Secretary with the views of the community. The notice shall 

also state that following the public hearing the authority intends to file an 

application for approval of the proposed project with the Secretary of Com- 

merce. 
(d) Certificate of Department of Environment and Natural Resources. — 

The Secretary of Commerce shall not make the findings required by subdivi- 

sions (b)(1)b and (2) of this section unless the Secretary has first received a 

certification from the Department of Environment and Natural Resources 

that, in the case of a proposed industrial project, the proposed project will not 

have a materially adverse effect on the environment and that, in the case of a 

proposed pollution control project, the proposed project will have a materially 

favorable impact on the environment or will prevent or diminish materially the 

impact of pollution which would otherwise occur. The Secretary of Commerce 

shall not make the findings required by subdivision (2a) unless the Secretary 

has first received a certification from the Department of Environment and 

Natural Resources that the proposed project is environmentally sound, will not 

have an adverse effect on public health and will further the waste management 

goals of North Carolina. The Secretary of Commerce shall deliver a copy of the 

application to the Department of Environment and Natural Resources. The 

Department of Environment and Natural Resources shall provide each certi- 

fication to the Secretary of Commerce within seven days after the applicant 

satisfactorily demonstrates to it that all permits, including environmental 

permits, necessary for the construction of the proposed project have been 

obtained, unless the authority consents to a longer period of time. 

(e) Waiver of Wage Requirement. — If the Secretary of Commerce has made 

all of the required findings respecting a proposed industrial project except that 

prescribed in subdivision (b)(1)a of this section, the Secretary may, in the 

Secretary’s discretion, approve the proposed industrial project if the Secretary 

has received (i) a resolution of the governing body of the county requesting that 

the proposed industrial project be approved notwithstanding that the operator 

will not pay an average weekly manufacturing wage above the average weekly 

manufacturing wage in the county and (11) a letter from an appropriate State 

official, selected by the Secretary, to the effect that unemployment in the 

county is especially severe. 
(f) Rules. — To facilitate review of each proposed industrial project or 

pollution control project, the Secretary may require the authority to obtain and 

submit any data and information about the project the Secretary may 

prescribe. The Secretary may also prescribe forms and rules the Secretary 

considers reasonably necessary to implement the provisions of this section. 

(g) Certificate of Approval. — If the Secretary approves the proposed 

industrial project or pollution control project, the Secretary shall prepare a 

certificate of approval evidencing the approval and setting forth the findings 

and shall cause the certificate of approval to be published in a newspaper of 

general circulation within the county. This approval shall be reviewable as 

provided in Article 4 of Chapter 150B of the General Statutes only by an action 

filed, within 30 days after notice of the findings and approval have been so 

published, in the Superior Court of Wake County. The superior court is vested 
with jurisdiction to hear the action, but if no action is filed within the 30 days 
prescribed, the validity of the approval is conclusively presumed, and no court 
has authority to inquire into the approval. Copies of the certificate of approval 
of the proposed industrial project or pollution control project will be given to 
the authority, the board of county commissioners, and the Secretary of the 
Local Government Commission. 
The certificate of approval becomes effective immediately following the 

expiration of the 30-day period or the expiration of any appeal period after a 
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final determination by any court of any action timely filed pursuant to this 
section. The certificate expires one year after its date unless extended by the 
Secretary who shall not extend the certificate unless the Secretary again 
approves the proposed industrial project or pollution control project as pro- 
vided in this section. If bonds are issued within that year pursuant to the 
authorization of this Chapter to pay all or part of the costs of the industrial 
project or pollution control project, however, the certificate expires three years 
after the date of the first issuance of the bonds. (1975, c. 800, s. 1; 1977, c. 198, 
BeeO Ne TLIO ei. G: VTA) 4s POT Ose 1 09NS, Ae 198 13 E704, Bi DO TORR Ee: 
827, s. 1; 1989, c. 727, ss. 218(161), 219(38); c. 751, s. 8(29); 1991 (Reg. Sess., 
1992), c. 959, s. 79; 1995 (Reg. Sess., 1996), c. 575, s. 6; 1997-443, s. 114.123; 
1997-463, s. 2; 2000-179, s. 6.) 

§ 159C-8. Approval of bonds. 

(a) No bonds may be issued by an authority unless the issuance of the bonds 
is first approved by the Local Government Commission. 

The authority shall file an application for approval of its proposed bond issue 
with the Secretary of the Local Government Commission, and shall notify the 
Secretary of Commerce of the filing if the project is an industrial project or 
pollution control project. 

(b) In determining whether a proposed bond issue should be approved, the 
Local Government Commission may consider any of the following: 

(1) Whether the proposed operator and obligor have demonstrated or can 
demonstrate the financial responsibility and capability to fulfill their 
obligations with respect to the financing agreement. In making such 
determination, the Commission may consider the operator’s experi- 
ence and the obligor’s ratio of current assets to current liabilities, net 
worth, earnings trends and coverage of fixed charges, the nature of 
the industry or business involved and its stability and any additional 
security such as credit enhancement, insurance, guaranties or prop- 
erty to be pledged to secure such bonds. 

(2) Whether the political subdivisions in or near which the proposed 
project is to be located have the ability to cope satisfactorily with the 
impact of the project and to provide, or cause to be provided, the public 
facilities and services, including utilities, that will be necessary for 
the project and on account of any increase in population which are 
expected to result from the project. 

(3) Whether the proposed date and manner of sale will have an adverse 
effect upon any scheduled or anticipated sale of obligations by the 
State or any political subdivision or any agency of either of them. 

(4) Any other factors the Commission considers relevant. 
(c) The Local Government Commission shall not approve the issuance of 

bonds for a special purpose project unless the governing body of the county in 
which the special purpose project is located has conducted a public hearing 
and, at or after the public hearing, approved in principle the issuance of bonds 
under this Chapter for the purposes of paying all or a part of the proposed 
special purpose project. Notice of the public hearing must be published at least 
once in at least one newspaper of general circulation in the county not less than 
14 days before the public hearing. The notice must describe generally the 
bonds proposed to be issued and the proposed special purpose project, includ- 
ing its general location, and any other information the governing body 
considers appropriate. 

(d) If the initial proposed operator of the project is not expected to be the 
operator for the term of the bonds proposed to be issued, the Local Government 
Commission may consider the matters required under subdivision (b)(1) of this 
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section only with respect to the initial operator. The obligor shall be obligated 

to perform all of the duties of the obligor required hereunder during the term 

the bonds are outstanding. The Local Government Commission shall evaluate 

the obligor’s ability to perform these duties without regard to whether the 

initial proposed operator of the project is expected to be the operator for the 

term of the bonds proposed to be issued. To facilitate the review of the proposed 

bond issue by the Commission, the Secretary may require the authority to 

obtain and submit any financial data and information about the proposed bond 

issue and the security for it, including the proposed prospectus or offering 

circular, the proposed financing agreement and security document and annual 

and other financial reports and statements of the obligor, as the Secretary may 

prescribe. The Secretary may also prescribe any forms and rules the Secretary 

considers reasonably necessary to implement the provisions of this section. 

(1975, c. 800, s. 1; 1977, c. 198, s. 23; 1979, c. 109, s. 1; 1989, ¢. 751, sa 7(49); 

1991 (Reg. Sess., 1992), c. 959, s. 80; 1995 (Reg. Sess., 1996), c. Dea 

2000-179, s. 7.) 

§ 159C-9. Sale of bonds. 

Bonds may be sold in such manner, either at public or private sale, and for 

such price as the Local Government Commission shall determine to be for the 

best interests of the authority and effectuate best the purposes of this Chapter 

irrespective of the interest limitations set forth in G.S. 24-1.1, as amended, and 

successor provisions, provided that such sale shall be approved by the 
authority and the obligor. (1975, c. 800, s. 1.) 

§ 159C-10. Location of projects. 

Except as provided in this section, any project or projects of an authority 

shall be located within the boundaries of the county for which the authority 

was created. A portion or portions of any project including, but not limited to, 

any real or personal property or improvements necessary or convenient for the 

construction, maintenance, and operation of the project, may be located in a 

county or counties other than the county in which the principal part of the 

project is located so long as the additional portion or portions constitute 

functionally appurtenant or incidental facilities and the governing body of 

each other county in which the additional portion or portions of the project is 

or are located approves the project. In addition, if a project or a group of related 

projects is located in two or more adjacent counties, the authority created for 

any one of the counties may issue bonds as provided in G.S. 159C-6 for the 
purpose of paying all or any part of the cost of the project or group of related 
projects if the following conditions are met: | 

(1) The board of commissioners of each county in which the project or 
group of related projects is located has consented. 

(2) The governing body of the authority created for each county in which 
the project or group of related projects is located has consented. 

(3) The bonds are issued in compliance with all other provisions of this 
Chapter. (1975, c. 800, s. 1; 1993, c. 130, s. 1; 1997-463, s. 3.) 

§ 159C-11. Financing agreements. 

(a) Every financing agreement shall provide that: 
(1) The amounts payable under the financing agreement shall be suffi- 

cient to pay all of the principal of and redemption premium, if any, and 
interest on the bonds issued by the authority to pay the cost of the 
project as they respectively become due. 
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(2) The obligor shall pay all costs incurred by the authority in connection 
with the financing and administration of the project, except as may be 
paid out of the proceeds of bonds or otherwise, including insurance 
costs, the cost of administering the financing agreement and the 
security document and the fees and expenses of the fiscal agent or 
trustee, paying agents, attorneys, consultants and others. 

(3) The obligor shall pay all the costs and expenses of operation, mainte- 
nance and upkeep of the project. 

(4) The obligor’s obligation to provide for the payment of the bonds in full 
is not subject to cancellation, termination or abatement until payment 
of the bonds or provision for their payment has been made. 

(5) If the proposed initial operator of the project is not expected to be the 
operator for the term of the bonds proposed to be issued, the financing 
agreement shall require that the obligor attempt to arrange for a new 
operator when the current operator discontinues serving as operator. 
The new operator is subject to the approval of the Secretary under 
subdivisions (b)(1)a. and (3)b. of G.S. 159C-7 if the project is an 
industrial project or a pollution control project, and is subject in any 
event to the approval of the Local Government Commission under 
G.S. 159C-8. 

(b) The financing agreement, if in the nature of a lease agreement, shall 
either provide that the obligor has an option to purchase, or require that the 
obligor purchase, the project upon the expiration or termination of the 
financing agreement subject to the condition that payment in full of the 
principal of, and the interest and any redemption premium on, the bonds, or 
provision for payment, has been made. 

The financing agreement may provide the authority with rights and reme- 
dies in the event of a default by the obligor under the agreement, including any 
one or more of the following: 

(1) Acceleration of all amounts payable under the financing agree- 
ment; 

(2) Reentry and repossession of the project; 
(3) Termination of the financing agreement: 
(4) Leasing or sale or foreclosure of the project to others; and 
(5) Taking whatever actions at law or in equity may appear necessary 

or desirable to collect the amounts payable under, and to enforce 
covenants made in, the financing agreement. 

(c) The authority's interest in a project under a financing agreement may be 
that of owner, lessor, lessee, conditional or installment vendor, mortgagor, 
mortgagee, secured party or otherwise, but the authority need not have any 
ownership or possessory interest in the project. 

The authority may assign all or any of its rights and remedies under the 
financing agreement to the trustee or the bondholders under a security 
document. 

The financing agreement may contain any additional provisions the author- 
ity considers necessary or convenient to effectuate the purposes of this 
Chapter. (1975, c. 800, s. 1; 1979, c. 109, s. 1; 1995 (Reg. Sess., 1996), c. 575, s. 
8; 2000-179, s. 8.) 

§ 159C-12. Security documents. 

Bonds issued under the provisions of this Chapter may be secured by a 
security document which may be a trust instrument between the authority and 
a bank or trust company or individual within the State, or a bank or a trust 
company without the State, as trustee. Such security document may pledge 
and assign the revenues provided for the security of the bonds, including 
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proceeds from the sale of any project, or part thereof, insurance proceeds and 

condemnation awards, and may convey or mortgage the project and other 

property to secure a bond issue. 

The revenues and other funds derived from the project, except such part 

thereof as may be necessary to provide reserves therefor, if any, shall be set 

aside at such regular intervals as may be provided in such security document 

in a sinking fund which may be thereby pledged to, and charged with, the 

payment of the principal of and the interest on such bonds as the same shall 

become due and the redemption price or the purchase price of bonds retired by 

call or purchase as therein provided. Such pledge shall be valid and binding 

from the time when the pledge is made. The revenues so pledged and 

thereafter received by the authority shall immediately be subject to the lien of 

such pledge without any physical delivery thereof or further act, and the lien 

of any such pledge shall be valid and binding as against all parties having 

claims of any kind in tort, contract or otherwise against the authority, 

irrespective of whether such parties have notice thereof. The use and disposi- 

tion of money to the credit of such sinking fund shall be subject to the 

provisions of the security document. Such security document may contain such 

provisions for protecting and enforcing the rights and remedies of the bond- 

holders as may be reasonable and proper and not in violation of law, including, 

without limitation, any one or more of the following: 

(1) Acceleration of all amounts payable under the security document; 

(2) Appointment of a receiver to manage the project and any other 

property mortgaged or assigned as security for the bonds; 

(3) Foreclosure and sale of the project and any other property mortgaged 

or assigned as security for the bonds; and 

(4) Rights to bring and maintain such other actions at law or in equity as 

may appear necessary or desirable to collect the amounts payable 

under, or to enforce the covenants made in, the security document. 

It shall be lawful for any bank or trust company incorporated under the laws 

of this State which may act as depositary of the proceeds of bonds, revenues or 

other funds provided under this Chapter to furnish such indemnifying bonds or 

to pledge such securities as may be required by the authority. All expenses 

incurred in carrying out the provisions of such security document may be 

treated as a part of the cost of the project in connection with which bonds are 

issued or as an expense of administration of such project. 

The authority may subordinate the bonds or its rights under the financing 

agreement or otherwise to any prior, contemporaneous or future securities or 

obligations or lien, mortgage or other security interest. (1975, c. 800, s. 1; 1977, 

ce i19eer 4197 rc tUO reels) 

§ 159C-13. Trust funds. 

Notwithstanding any other provisions of law to the contrary, all money 

received pursuant to the authority of this Chapter, whether as proceeds from 

the sale of bonds or as revenues, shall be deemed to be trust funds to be held 

and applied solely as provided in this Chapter. The security document may 

provide that any of such moneys may be temporarily invested and reinvested 

pending the disbursement thereof in such securities and other investments as 

shall be provided in such security document, and shall provide that any officer 

with whom, or any bank or trust company with which, such moneys shall be 

deposited shall act as trustee of such moneys and shall hold and apply the 
same for the purpose hereof, subject to such regulations as this Chapter and 
such security document may provide. (1975, c. 800, s. 1.) 
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§ 159C-14. Tax exemption. 

The authority shall not be required to pay any taxes on any project or on any 
other property owned by the authority under the provisions of this Chapter or 
upon the income therefrom. 

The interest on bonds issued by the authority shall be exempt from all 
income taxes within the State. 

All projects and all transactions therefor shall be subject to taxation to the 
extent such projects and transactions would be subject to taxation if no public 
body were involved therewith. (1975, c. 800, s. 1; 1977, c. 719, s. 5.) 

§ 159C-15. Construction contracts. 

The authority may agree with the prospective operator that all contracts 
relating to the acquisition, construction, installation and equipping of a project 
shall be solicited, negotiated, awarded and executed by the prospective 
operator and its agents subject only to such approvals by the authority as the 
authority may require in such agreement. Such agreement may provide that 
the authority may, out of the proceeds of bonds, make advances to or reimburse 
the operator for all or a portion of its costs incurred in connection with such 
contracts. (1975, c. 800, s. 1; 1977, c. 719, s. 6.) 

§ 159C-16. Conflict of interest. 

If any officer, commissioner or employee of the authority, or any member of 
the governing body of the county for which the authority is created, shall be 
interested either directly or indirectly in any contract with the authority, such 
interest shall be disclosed to the authority and the county board of commis- 
sioners and shall be set forth in the minutes of the authority and the county 
board of commissioners, and the officer, commissioner, employee or member 
having such interest therein shall not participate on behalf of the authority in 
the authorization of any such contract or on behalf of the governing body of the 
county in the approval of the bonds to be issued by the authority to finance the 
project, respectively; provided, however, that this section shall not apply to the 
ownership of less than one per centum (1%) of the stock of any operator or 
obligor. Failure to take any or all actions necessary to carry out the purposes 
of this section shall not affect the validity of bonds issued pursuant to the 
provisions of this Chapter. (1975, c. 800, s. 1; 1977, c. 719, s. 7.) 

§ 159C-17. Credit of State not pledged. 
Bonds issued under the provisions of this Chapter shall not be deemed to 

constitute a debt of the State or any political subdivision or any agency thereof 
or a pledge of the faith and credit of the State or any political subdivision or 
any such agency, but shall be payable solely from the revenues and other funds 
provided therefor. Each bond issued under this Chapter shall contain on the 
face thereof a statement to the effect that the authority shall not be obligated 
to pay the same or the interest thereon except from the revenues and other 
funds pledged therefor and that neither the faith and credit nor the taxing 
power of the State or any political subdivision or any agency thereof is pledged 
to the payment of the principal of or the interest on such bonds. (1975, c. 800, 
A es) 

§ 159C-18. Bonds eligible for investment. 

Bonds issued by an authority under the provisions of this Chapter are 
hereby made securities in which all public officers and agencies of the State 
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and all political subdivisions, all insurance companies, trust companies, 

banking associations, investment companies, executors, administrators, trust- 

ees and other fiduciaries may properly and legally invest funds, including 

capital in their control or belonging to them. (1975, c. 800, s. 1.) 

§ 159C-19. Revenue refunding bonds. 

(a) Each authority is authorized to provide by resolution for the issuance of 

refunding bonds of the authority for the purpose of refunding any bonds then 

outstanding that have been issued under the provisions of this Chapter, 

including the payment of any redemption premium on them and any interest 

accrued or to accrue to the date of redemption of the bonds, and, if deemed 

advisable by the authority, for either or both of the following additional 

purposes: 
(1) Constructing improvements, additions, extensions or enlargements of 

the project or projects in connection with which the bonds to be 

refunded have been issued, and 
(2) Paying all or any part of the cost of any additional project or projects. 

(al) The issuance of these bonds, their maturities and other details, the 

rights of their holders, and the rights, duties, and obligations of the authority 

in respect to them shall be governed by the provisions of this Chapter that 

relate to the issuance of bonds, to the extent appropriate, including that the 

bonds may have a single maturity within the limit prescribed by G.S. 159C-6. 

The approvals required by G.S. 159C-7 and 159C-8 shall be obtained prior to 

the issuance of any refunding bonds, except that if the refunding bonds of all 

or a portion of an issue are to be issued solely for the purpose of refunding 

outstanding bonds issued under this Chapter, the approval required by G.S. 

159C-7 is not required as to the project financed with the bonds to be refunded. 

(b) Refunding bonds issued under this section may be sold or exchanged for 

outstanding bonds issued under this Chapter and, if sold, their proceeds may 

be applied, in addition to any other authorized purposes, to the purchase, 

redemption, or payment of the outstanding bonds. Refunding bonds may be 

issued, in the determination of the authority, at any time before the date of 

maturity or maturities or the date selected for the redemption of the bonds 

being refunded by them. Pending the application of the proceeds of the 

refunding bonds, with any other available funds, to the payment of the 

principal of and accrued interest and any redemption premium on the bonds 

being refunded, and, if so provided or permitted in the security document 

securing them, to the payment of any interest on the refunding bonds and any 

expenses in connection with the refunding, the proceeds may be invested in 

direct obligations of, or obligations the principal of and the interest on which 

are unconditionally guaranteed by, the United States of America that mature 

or are subject to redemption by the holder, at the option of such holder, not 

later than the respective dates when the proceeds, together with the interest 

accruing on them, will be required for the purposes intended. (1975, c. 800, s. 

1; 1997-463, s. 4; 2000-179, s. 9.) 

§ 159C-20. No power of eminent domain. 

No authority shall have any right or power to acquire any property through 

the exercise of eminent domain or any proceedings in the nature of eminent 

domain. (1975, c. 800, s. 1.) 

§ 159C-21. Dissolution of authorities. 

Whenever the board of commissioners of an authority and the governing 
body of the county for which such authority was created shall by joimt 
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resolution determine that the purposes for which the authority was formed 
have been substantially fulfilled and that all bonds theretofore issued and all 
other obligations theretofore incurred by the authority have been fully paid or 
satisfied, such board of commissioners and governing body may declare the 
authority to be dissolved. On the effective date of such joint resolution, the title 
to all funds and other property owned by the authority at the time of such 
dissolution shall vest in the county or in such other political subdivisions as the 
county shall direct, and possession of such funds and other property shall 
forthwith be delivered to the county or to such other political subdivisions in 
accordance with the direction of the county. (1975, c. 800, s. 1.) 

§ 159C-22. Annual reports; application of Article 3, 
Subchapter III of Chapter 159. 

Each authority shall, promptly following the close of each calendar year, 
submit an annual report of its activities for the preceding year to the governing 
body of the county for which the authority was created. Each such report shall 
set forth a complete operating and financial statement covering the operations 
of the authority during such year. 

The provisions of Article 3, Subchapter III of Chapter 159 of the General 
Statutes of North Carolina entitled: “The Local Government Budget and Fiscal 
Control Act” shall have no application to authorities created pursuant to this 
Chapter. (1975, c. 800, s. 1; 1977, c. 719, s. 8.) 

§ 159C-23. Officers not liable. 

No commissioner of any authority shall be subject to any personal liability or 
accountability by reason of his execution of any bonds or the issuance thereof. 
(19759. cR800,:s. 1.) 

§ 159C-24. Additional method. 

The foregoing sections of this Chapter shall be deemed to provide an 
additional and alternative method for the doing of the things authorized 
thereby and shall be regarded as supplemental and additional to powers 
conferred by other laws, and shall not be regarded as in derogation of any 
powers now existing; provided, however, that the issuance of bonds or 
refunding bonds under the provisions of this Chapter need not comply with the 
St ca of any other law applicable to the issuance of bonds. (1975, c. 
800, s. 1. 

§ 159C-25. Liberal construction. 

This Chapter, being necessary for the prosperity and welfare of the State and 
its inhabitants, shall be liberally construed to effect the purposes hereof. (1975, 
¢; 800; s. 2.) 

§ 159C-26. Inconsistent laws inapplicable. 

Insofar as the provisions of this Chapter are inconsistent with the provisions 
of any general, special or local laws, or parts thereof, the provisions of this 
Chapter shall be controlling. (1975, c. 800, s. 3.) 

§ 159C-27. Creation, etc., of prior authorities ratified. 

The creation, formation and organization of all authorities heretofore [prior 
to June 24, 1977] purported to have been created, formed and organized are 
hereby ratified, confirmed and validated. (1977, c. 719, s. 9.) 

§ 159C-28: Repealed by Session Laws 2001-218, s. 5, effective July 1, 2001. 
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Chapter 159D. 

The North Carolina Capital Facilities Financing Act. 

Article 1. 

Industrial And Pollution Control 

Facilities Financing. 

Sec. 

159D-27. Inconsistent laws inapplicable. 
159D-28 through 159D-34. [Reserved.] 

ao, Article 2. 

159D-1. Short title. Private Capital Facilities Finance Act. 
159D-2. Legislative findings and purposes. 1OD-85 e Shoretitle 

et PORURS EET 159D-36. Legislative findings. 
159D-4. [Repealed.] 159D-37. Definitions. 
159D-4.1. Jurisdiction of the agency. 

159D-38. Capital facilities finance agency. 
159D-5. General powers. 159D-39. General powers. 
159D-6. Bonds. 159D-40. Criteria and requirements. 
159D-7. Approval of project by Secretary of 159D-41. Procedural requirements. 

Commerce. 159D-42. Operations of projects; agreements of 
159D-8. Approval of bonds. sale on leases; conveyance of in- 
159D-9. Sale of bonds. terest in projects. 

159D-10. Location of projects. 159D-438. Construction contracts. 
159D-11. Financing agreements. 159D-44. Credit of State not pledged. 
159D-12. Security documents. 159D-45. Bonds and notes. 
159D-13. Trust funds. 159D-46. Trust agreement or resolution. 
159D-14. Tax exemption. 159D-47. Revenues; pledges of revenues. 
159D-15. Construction contracts. 159D-48. Trust funds. 
159D-16. Conflict of interest. 159D-49. Remedies. 
159D-17. Credit of State not pledged. 159D-50. Investment securities. 
159D-18. Bonds eligible for investment. 159D-51. Bonds or notes eligible for invest- 
159D-19. Revenue refunding bonds. ment. 
159D-20. No power of eminent domain. 159D-52. Refunding bonds or notes. 
159D-21. 159D-21 through 159D-23. [Re-  159D-53. Annual report. 

pealed.] 159D-54. Officers not liable. 
159D-24. Officers not liable. 159D-55. Tax exemption. 
159D-25. Additional method. 159D-56. Conflict of interest. 
159D-26. Liberal construction. 159D-57. Additional method. 

ARTICLE 1. 

Industrial And Pollution Control Facilities Financing. 

§ 159D-1. Short title. 

This Article may be referred to as “The North Carolina Industrial and 
Pollution Control Facilities Financing Act.” (1977, 2nd Sess., c. 1198, s. 1; 1987, 
c. 517, s. 1; 2000-179, s. 2.) 

§ 159D-2. Legislative findings and purposes. 

(a) The General Assembly finds and determines that there exists in the 
State a critical condition of unemployment and a scarcity of employment 
opportunities; that the economic insecurity which results from such unemploy- 
ment and scarcity of employment opportunities constitutes a serious menace to 
the safety, morals and general welfare of the entire State; that such unem- 
ployment and scarcity of employment opportunities have caused many work- 
ers and their families, including young adults upon whom future economic 
prosperity is dependent, to migrate elsewhere to find employment and estab- 
lish homes; that such emigration has resulted in a reduced rate of growth in 
the tax base of the counties and other local governmental units of the State 
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which impairs the financial ability of such counties and other local govern- 

mental units to support education and other local governmental services; that 

such unemployment results in obligations to grant public assistance and to pay 

unemployment compensation; that the aforesaid conditions can best be reme- 

died by the attraction, stimulation, expansion and rehabilitation and revital- 

‘zation of industrial and manufacturing facilities for industry in the State; and 

that there is a need to stimulate a larger flow of private investment funds into 

industrial building programs in the State. 

(b) The General Assembly further finds and determines that the develop- 

ment and expansion of industry within the State, which are essential to the 

economic growth of the State, and to the full employment and prosperity of its 

people, are accompanied by the increased production and discharge of gaseous, 

liquid, and solid pollution and wastes which threaten and endanger the health, 

welfare and safety of the inhabitants of the State by polluting the air, land and 

waters of the State; that in order to reduce, control, and prevent such 

environmental pollution, it is imperative that action be taken at various levels 

of government to require the provision of devices, equipment and facilities for 

the collection, reduction, treatment, and disposal of such pollution and wastes; 

that the assistance provided in this Article, especially with respect to financ- 

ing, is therefore in the public interest and serves a public purpose of the State 

in promoting the health, welfare and safety of the inhabitants of the State not 

only physically by collecting, reducing, treating and preventing environmental 

pollution but also economically by securing and retaining private industry 

thereby maintaining a higher level of employment and economic activity and 

stability. 
(c) Repealed by Session Laws 2000, c. 179, s. 2, effective July 1, 2000. 

(cl) Repealed by Session Laws 2000, c. 179, s. 2, effective July 1, 2000. 

(d) Repealed by Session Laws 2000, c. 179, s. 2, effective July 1, 2000. (1977, 

2nd Sess., c. 1198, s. 1; 1987, c. 517, ss. 2, 3; 2000-179, s. 20 

§ 159D-3. Definitions. 

The following terms, whenever used or referred to in this Article, shall have 

the following respective meanings, unless a different meaning clearly appears 

from the context: 
(1) “Agency” means the North Carolina Capital Facilities Finance Agency, 

an agency of the State created pursuant to G.S. 159D-38 of the North 

Carolina Capital Facilities Finance Act, codified as Article 2 of this 

Chapter. 
(2) “Air pollution control facility” shall mean any structure, equipment or 

other facility for, including any increment in the cost of any structure, 

equipment or facility attributable to, the purpose of treating, neutral- 

izing or reducing gaseous industrial waste and other air pollutants, 

including recovery, treatment, neutralizing or stabilizing plants and 

equipment and their appurtenances, which shall have been certified 

by the agency having jurisdiction to be in furtherance of the purpose 

of abating or controlling atmospheric pollutants or contaminants. 

(3) “Authority” shall mean The North Carolina Industrial and Pollution 

Control Facilities Financing Authority, a political subdivision and 

rey joe of the State, created pursuant to the provisions of this 

rticle. 
(4) pes shall mean revenue bonds issued under the provisions of this 

rticle. 
(5) “Cost” as applied to any project shall embrace all capital costs thereof, 

including the cost of construction, the cost of acquisition of all 
property, including rights in land and other property, both real and 
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personal and improved and unimproved, the cost of demolishing, 
removing or relocating any buildings or structures on lands so 
acquired, including the cost of acquiring any lands to which such 
buildings or structures may be moved or relocated, the cost of all 
machinery and equipment, installation, start-up expenses, financing 
charges, interest prior to, during and for a period not exceeding one 
year after completion of construction, the cost of engineering and 
architectural surveys, plans and specifications, the cost of consultants 
and legal services, other expenses necessary or incident to determin- 
ing the feasibility or practicability of such project, administrative and 
other expenses necessary or incident to the acquisition or construction 
of such project and the financing of the acquisition and construction 
thereof, including a reserve for debt services. 

(6) Repealed by Session Laws 2000, c. 179, s. 2, effective July 1, 2000. 
(7) “Financing agreement” shall mean a written instrument establishing 

the rights and responsibilities of the agency and the operator with 
respect to a project financed by the issue of bonds. 

(8) “Governing body” shall mean the board, commission, council or other 
body in which the general legislative powers of any county or other 
political subdivision are vested. 

(9) “Obligor” shall mean collectively the operator and any others (includ- 
ing, but not by way of limitation, any other person, collateral device or 
fund that shall be obligated to pay) who or which shall be obligated 
under a financing agreement or guaranty agreement or other contract 
or agreement to make payments to, or for the benefit of, the holders of 
bonds of the agency. Any requirement of an obligor may be satisfied by 
any one or more persons who are defined collectively by this Article as 
the obligor. 

(10) “Operator” shall mean the person entitled to the use or occupancy of 
a project. 

(11) “Political subdivision” shall mean any county, city, town, other unit of 
local government or any other governmental corporation, entity, 
authority or instrumentality of the State now or hereafter existing. 

(12) “Pollution and pollutants” shall mean any noxious or deleterious 
substances in any air or waters of or adjacent to the State of North 
Carolina or affecting the physical, chemical or biological properties of 
any air or waters of or adjacent to the State of North Carolina in a 
manner and to an extent which renders or is likely to render such air 
or waters harmful or inimical to the public health, safety or welfare, 
or to animal, bird or aquatic life, or to the use of such air or waters for 
domestic, industrial or agricultural purposes or recreation. 

(18) “Project” shall mean any land, equipment or any one or more 
buildings or other structures, whether or not on the same site or sites, 
and any rehabilitation, improvement, renovation or enlargement of, 
or any addition to, any building or structure for use as or in connection 
with (i) any industrial project for industry which project may be any 
industrial or manufacturing factory, mill, assembly plant or fabricat- 
ing plant, or freight terminal, or industrial research, development or 
laboratory facility or industrial processing facility for industrial or 
manufactured products, or (ii) any pollution control project for indus- 
try which project may be any air pollution control facility, water 
pollution control facility, or solid waste disposal facility in connection 
with any factory, mill, plant, terminal or facility described in clause (i) 
of this subdivision, or (iii) any combination of projects mentioned in 
clauses (i) and (ii) of this subdivision. Any project may include all 
appurtenances and incidental facilities such as land, headquarters or 
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office facilities, warehouses, distribution centers, access roads, side- 

walks, utilities, railway sidings, trucking and similar facilities, park- 

ing facilities, landing strips and other facilities for aircraft, water- 

ways, docks, wharves and other improvements necessary or 

convenient for the construction, maintenance and operation of any 

building or structure, or addition thereto. 

(14) “Revenues” shall mean, with respect to any project, the rents, fees, 

charges, payments, proceeds and other income or profit derived 

therefrom or from the financing agreement or security document in 

connection therewith. 

(15) “Security document” shall mean a written instrument or instruments 

establishing the rights and responsibilities of the agency and the 

holders of bonds issued to finance a project, and may provide for, or be 

in the form of an agreement with, a trustee for the benefit of such 

bondholders. A security document may contain an assignment, pledge, 

mortgage or other encumbrance of all or part of the agency’s interest 

in, or right to receive revenues with respect to, a project and any other 

property provided by the operator or other obligor under a financing 

agreement and may bear any appropriate title. A financing agreement 

and a security document may be combined as one instrument. 

(16) “Solid waste” shall mean solid waste materials resulting from any 

industrial or manufacturing activities or from any pollution control 

facility. 
(17) “Solid waste disposal facility” shall mean a facility for the purpose of 

treating, burning, compacting, composting, storing or disposing of 

solid waste. 
(18) “Water pollution control facility” shall mean any structure, equip- 

ment or other facility for, including any increment in the cost of any 

structure, equipment or facility attributable to, the purpose of treat- 

ing, neutralizing or reducing liquid industrial waste and other water 

pollution, including collecting, treating, neutralizing, stabilizing, cool- 

ing, segregating, holding, recycling, or disposing of liquid industrial 

waste and other water pollution, including necessary collector, inter- 

ceptor, and outfall lines and pumping stations, which has been 

certified by the entity exercising jurisdiction to be in furtherance of 

the purpose of abating or controlling water pollution. (1977, 2nd Sess., 

c. 1198, s. 1; 1987, c. 517, ss. 4, 4.1; 2000-179, s. 2.) 

§ 159D-4: Repealed by Session Laws 2000-179, s. 2, effective July 1, 2000. 

§ 159D-4.1. Jurisdiction of the agency. 

All actions taken by counties, local officials, the Secretary of State, the State 

Treasurer, and other interested parties to create and organize The North 

Carolina Industrial Facilities and Pollution Control Financing Authority are 

ratified and confirmed. All duties, powers, jurisdiction, and responsibilities 

vested by statute or by contract in the authority are transferred to and vested 

in the North Carolina Capital Facilities Finance Agency, subject to the 

provisions of this Article. Upon this transfer, the agency is responsible for all 

duties and obligations of the authority entered into or incurred, by contract or 
otherwise, before the transfer. Particularly, the agency is responsible for all 
matters relating to any outstanding bonds of the authority to the same extent 
that the authority was responsible for them before the date of transfer. The 
agency for all purposes assumes the role and is the legal successor of the 
authority. Upon this transfer, the authority is dissolved. (2000-179, s. 2.) 
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§ 159D-5. General powers. 

The agency shall have all of the powers necessary or convenient to carry out 
and effectuate the purposes and provisions of this Article, including all of the 
following: 

(1) To adopt bylaws for the regulation of its affairs and the conduct of its 
business and to prescribe rules, regulations and policies in connection 
with the performance of its functions and duties; 

(2) To adopt an official seal and alter the same at pleasure; 
(3) To maintain an office at such place or places as it may determine: 
(4) To sue and be sued in its own name, plead and be impleaded; 
(5) To receive, administer and comply with the conditions and require- 

ments respecting any gift, grant or donation of any property or money; 
(6) To make and execute financing agreements, security documents and 

other contracts and instruments necessary or convenient in the 
exercise of the powers and functions of the agency under this Article; 

(7) To acquire by purchase, lease, gift or otherwise, but not by eminent 
domain, or to obtain options for the acquisition of any property, real or 
personal, improved or unimproved, and interests in land less than the 
fee thereof, for the construction, operation or maintenance of any 
project; 

(8) To sell, lease, exchange, transfer or otherwise dispose of, or to grant 
options for any such purposes with respect to, any real or personal 
property or interest therein; 

(9) To pledge or assign revenues of the agency; 
(10) To construct, acquire, own, repair, maintain, extend, improve, reha- 

bilitate, renovate, furnish and equip one or more projects and to pay 
all or any part of the costs thereof from the proceeds of bonds of the 
agency or from any contribution, gift or donation or other funds made 
available to the agency for such purpose; 

(11) To fix, charge and collect revenues with respect to any project; 
(12) To employ consulting engineers, architects, attorneys, real estate 

counselors, appraisers and such other consultants and employees as 
may be required in the judgment of the agency and to fix and pay their 
compensation from funds available to the agency therefor and to 
select and retain subject to approval of the Local Government Com- 
mission the financial consultants, underwriters and bond attorneys to 
be associated with the issuance of any bonds and to pay for services 
rendered by underwriters, financial consultants or bond attorneys out 
of the proceeds of any such issue with regard to which the services 
were performed; and 

(13) To do all acts and things necessary, convenient or desirable to carry 
out the purposes, and to exercise the powers granted in this Article. 
(1977, 2nd Sess., c. 1198, s. 1; 1985, c. 723, s. 3; 2000-179, s. 2.) 

§ 159D-6. Bonds. 

(a) The agency is authorized to provide for the issuance, at one time or from 
time to time, of bonds of the agency for the purpose of paying all or any part of 
the cost of any project. The principal of, the interest on and any premium 
payable under the redemption of such bonds shall be payable solely from the 
funds herein authorized for such payment. The bonds of each issue shall bear 
interest as may be determined by the Local Government Commission of North 
Carolina with the approval of the agency and the obligor irrespective of the 
limitations of G.S. 24-1.1, as amended, and successor provisions. The bonds of 
each issue shall be dated, shall mature at such time or times not exceeding 30 
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years from the date of their issuance, and may be made redeemable before 

maturity at such price or prices and under such terms and conditions, as may 

be fixed by the agency prior to the issuance of the bonds. The agency shall 

determine the form and the manner of execution of the bonds, including any 

interest coupons to be attached thereto, and shall fix the denomination or 

denominations of the bonds and the place or places of payment of principal and 

interest. In case any officer whose signature or a facsimile of whose signature 

appears on any bonds or coupons ceases to be that officer before the delivery of 

the bonds, the signature or the facsimile shall nevertheless be valid and 

sufficient for all purposes the same as if the officer had remained in office until 

such delivery. The agency may also provide for the authentication of the bonds 

by a trustee or fiscal agent. 
(b) The proceeds of the bonds of each issue shall be used solely for the 

payment of the cost of the project or projects, or a portion thereof, for which the 

bonds were issued, and shall be disbursed in such manner and under such 

restrictions, if any, as the agency may provide in the financing agreement and 

the security document. If the proceeds of the bonds of any issue, by reason of 

increased construction costs or error in estimates or otherwise, are less than 

such cost, additional bonds may in like manner be issued to provide the 

amount of such deficiency. 
(c) The proceeds of bonds issued pursuant to this Article shall not be used to 

refinance the cost of a project. For the purposes of this section, a cost of a 

project is considered refinanced if both of the following conditions are met: 

(1) The cost is initially paid from sources other than bond proceeds, and 

the original expenditure is to be reimbursed from bond proceeds. 

(2) The original expenditure was paid more than 60 days before the 

agency took some action indicating its intent that the expenditure 

would be financed or reimbursed from bond proceeds. 

(d) Notwithstanding subsection (c) of this section, preliminary expenditures 

that are incurred prior to the commencement of the acquisition, construction, 

or rehabilitation of a project, such as architectural costs, engineering costs, 

surveying costs, soil testing costs, bond issuance costs, and other similar costs, 

may be reimbursed from bond proceeds even if these costs are incurred or paid 

more than 60 days prior to the agency’s action. This exception that allows 

preliminary expenditures to be reimbursed from bond proceeds, whether or not 

they are incurred or paid within 60 days of the agency's action, does not include 

costs that are incurred incident to the commencement of the construction of a 

project, such as expenditures for land acquisition and site preparation. In any 

event, an expenditure originally paid before the agency took some action 

indicating its intent that the expenditures would be financed or reimbursed 

from bond proceeds may be reimbursed from bond proceeds only if the agency 

finds that reimbursing those costs from bond proceeds will promote the 

purposes of this Article. 
(e) Bonds may be issued under the provisions of this Article without 

obtaining, except as otherwise expressly provided in this Article, the consent of 

the State or of any political subdivision and without any other proceedings or 

the happening of any conditions or things other than those proceedings, 

conditions or things specifically required by this Article and the provisions of 

the financing agreement and security document authorizing the issuance of 

sii bonds and securing the same. (1977, 2nd Sess., c. 1198, s. 1; 2000-179, s. 

§ 159D-7. Approval of project by Secretary of Commerce. 

(a) Approval Required. — No bonds may be issued by the agency pursuant 
to this Article unless the project for which their issuance is proposed is first 
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approved by the Secretary of Commerce. The agency shall file an application 
for approval of its proposed project with the Secretary of Commerce, and shall 
notify the Local Government Commission of such filing. 

(b) Findings. — The Secretary shall not approve any proposed project unless 
the Secretary makes all of the following, applicable findings: 

(1) In the case of a proposed industrial project, 
a. That the operator of the proposed project pays, or has agreed to pay 

thereafter, an average weekly manufacturing wage that (i) is 
above the average weekly manufacturing wage paid in the county 
in which the project is to be located or (ii) is not less than ten 
percent (10%) above the average weekly manufacturing wage 
paid in the State; and 

b. That the proposed project will not have a materially adverse effect 
on the environment. 

(2) In the case of a proposed pollution control project, that such project 
will have a materially favorable impact on the environment or will 
prevent or diminish materially the impact of pollution which would 
otherwise occur. 

(2a) In the case of a hazardous waste facility or low-level radioactive 
waste facility that is used as a reduction, recovery or recycling facility, 
that such project will further the waste management goals of North 
Carolina and will not have an adverse effect upon public health or a 
significant adverse effect on the environment. 

(3) In any case (whether the proposed project is an industrial or a 
pollution control project), 
a. That the jobs to be generated or saved, directly or indirectly, by the 

proposed project will be large enough in number to have a 
measurable impact on the area immediately surrounding the 
proposed project and will be commensurate with the size and cost 
of the proposed project, 

b. That the proposed operator of the proposed project has demon- 
ee or can demonstrate the capability to operate such project, 
an 

c. That the financing of such project by the agency will not cause or 
result in the abandonment of an existing industrial or manufac- 
turing facility of the proposed operator or an affiliate elsewhere 
within the State unless the facility is to be abandoned because of 
obsolescence, lack of available labor in the area, or site limita- 
tions. 

(c) Initial Operator. — If the initial proposed operator of a project is not 
expected to be the operator for the term of the bonds proposed to be issued, the 
Secretary may make the findings required pursuant to subdivisions (b)(1)a. 
and (3)b. of this section only with respect to the initial operator. The initial 
operator shall be identified in the application for approval of the proposed 
project. 

(d) Public Hearing, Generally. — The Secretary of Commerce shall not 
approve any proposed project pursuant to this section unless the governing 
body of the county in which the project is located has first conducted a public 
hearing and, at or after the public hearing, approved in principle the issuance 
of bonds under this Article for the purpose of paying all or part of the cost of the 
proposed project. Notice of the public hearing shall be published at least once 
in at least one newspaper of general circulation in the county not less than 14 
days before the public hearing. The notice shall describe generally the bonds 
proposed to be issued and the proposed project, including its general location, 
and any other information the governing body considers appropriate or the 
Secretary of Commerce prescribes for the purpose of providing the Secretary 
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with the views of the community. The notice shall also state that following the 

public hearing the agency intends to file an application for approval of the 

proposed project with the Secretary of Commerce. 

(d1) Public Hearing, Multiple Projects. — Notwithstanding subsection (d) of 

this section, in the event the bonds proposed to be issued are to finance more 

than one project, the public hearing shall be conducted by the agency or by a 

hearing officer designated by the agency to conduct public hearings. The public 

hearing may be held at any location designated by the agency. Notice of the 

public hearing shall be published at least once in at least one newspaper of 

general circulation in each county in which a proposed project is to be located 

not less than 14 days before the public hearing. The notice shall describe 

generally the bonds proposed to be issued and any proposed project in that 

county, including its general location, and any other information the agency 

considers appropriate or the Secretary of Commerce prescribes for the purpose 

of providing the Secretary with the views of the community. A copy of the notice 

of public hearing must be mailed to the board of county commissioners of any 

county in which a proposed project is to be located and to the governing body 

of any municipality in which a proposed project is to be located. 

(e) Certificate of Department of Environment and Natural Resources. — 

The Secretary of Commerce shall not make the findings required by subdivi- 

sions (b)(1)b and (2) of this section unless the Secretary has first received a 

certification from the Department of Environment and Natural Resources 

that, in the case of a proposed industrial project, the proposed project will not 

have a materially adverse effect on the environment and that, in the case of a 

proposed pollution control project, the proposed project will have a materially 

favorable impact on the environment or will prevent or diminish materially the 

impact of pollution which would otherwise occur. The Secretary shall not make 

the findings required by subdivision (b)(2a) of this section unless the Secretary 

has first received a certification from the Department of Environment and 

Natural Resources that the proposed project is environmentally sound, will not 

have an adverse effect on public health and will further the waste management 

goals of North Carolina. The Secretary of Commerce shall deliver a copy of the 

application to the Department of Environment and Natural Resources. The 

Department of Environment and Natural Resources shall provide each certi- 

fication to the Secretary of Commerce within seven days after the applicant 

satisfactorily demonstrates to it that all permits, including environmental 

permits, necessary for the construction of the proposed project have been 

obtained, unless the agency consents to a longer period of time. 

(f) Waiver of Wage Requirement. — If the Secretary of Commerce has made 

all of the required findings respecting a proposed industrial project, except that 

prescribed in subdivision (b)(1)a of this section, the Secretary may, in the 

Secretary’s discretion, approve the proposed project if the Secretary has 

received (i) a resolution of the governing body of the county in which the 

proposed project is to be located requesting that the proposed project be 

approved notwithstanding that the operator will not pay an average weekly 

manufacturing wage above the average weekly manufacturing wage in the 

county and (ii) a letter from an appropriate State official, selected by the 

Secretary, to the effect that unemployment in the county is especially severe. 

(g) Rules. — To facilitate the Secretary’s review of each proposed project, the 

Secretary may require the agency to obtain and submit such data and 

information about such project as the Secretary may prescribe. The Secretary 
may also prescribe such forms and such rules as the Secretary considers 
reasonably necessary to implement the provisions of this section. 

(h) Certificate of Approval. — If the Secretary approves the proposed 
project, the Secretary shall prepare a certificate of approval evidencing such 
approval and setting forth the findings and shall cause the certificate of 
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approval to be published in a newspaper of general circulation within the 
county in which the proposed project is to be located. Any such approval shall 
be reviewable as provided in Article 4 of Chapter 150B of the General Statutes 
only by an action filed, within 30 days after notice of such findings and 
approval shall have been so published, in the Superior Court of Wake County. 
The superior court is hereby vested with jurisdiction to hear such action, but 
if no such action is filed within the 30 days herein prescribed, the validity of 
such approval shall be conclusively presumed, and no court shall have 
authority to inquire into such approval. Copies of the certificate of approval of 
the proposed project will be given to the agency, the governing body of the 
county in which the proposed project is to be located and the secretary of the 
Local Government Commission. 

The certificate of approval shall become effective immediately following the 
expiration of the 30-day period or the expiration of any appeal period after a 
final determination by any court of any action timely filed pursuant to this 
section. The certificate shall expire one year after its date unless extended by 
the Secretary who shall not extend the certificate unless the Secretary again 
approves the proposed project as provided in this section. If bonds are issued 
within that year pursuant to the authorization of this Article or Chapter 159C 
of the General Statutes to pay all or part of the costs of the project, however, 
the certificate expires three years after the date of the first issuance of the 
bonds. 

(i) Certificate Issued Under Chapter 159C Effective. — Any certificate of 
approval with respect to a project which has become effective pursuant to G.S. 
159C-7 satisfies the requirements of this section to the extent that the findings 
made by the Secretary pursuant to G.S. 159C-7 are consistent with the 
findings required to be made by the Secretary pursuant to this section. (1977, 
2nd Sess., c. 1198, s. 1; 1987, c. 517, s. 6; c. 827, s. 1; 1989, c. 727, ss. 218(162), 
219(39); c. 751, s. 8(30); 1991 (Reg. Sess., 1992), c. 959, s. 82; 1997-443, s. 
11A.123; 2000-179, s. 2; 2002-172, s. 5.2; 2003-416, s. 2.) 

Editor’s Note. — Session Laws 2002-172, s. 

5.1, provides: “The General Assembly finds that 
there are small manufacturing companies in 
the State that are eligible for industrial devel- 
opment bond financing for capital improve- 
ments and expansions, but are not able to take 
advantage of that financing because of the 
administrative costs involved. This problem 
can be addressed by reviving the composite 
bond program under Chapter 159D of the Gen- 
eral Statutes, under which the North Carolina 
Capital Facilities Finance Agency could com- 
bine several series of bonds into a single bond 
offering, thereby reducing transaction costs 
and permitting eligible small manufacturers to 
access tax exempt financing for capital invest- 
ments. The composite bond program would be 

§ 159D-8. Approval of bonds. 

facilitated by the changes proposed to Chapter 
159D in this part [Part 5 of Session Laws 
2002-172] that will streamline the procedures 
for composite issues by requiring only one pub- 
lic hearing and align the review standard for 
bonds issued as part of a composite bond pro- 
gram with the standard for bonds issued by 
county industrial development projects.” 

Session Laws 2002-172, s. 7.1, contains a 

severability clause. 

Effect of Amendments. — Session Laws 
2002-172, s. 5.2, effective January 1, 2003, 

added “Generally” to the subsection (d) head- 
ing; and added subsection (d1). 

Session Laws 2003-416, s. 2, effective August 
14, 2003, reenacted Session Laws 2002-172. 

(a) No bonds may be issued by the agency pursuant to this Article unless the 
issuance is first approved by the Local Government Commission. 

The agency shall file an application for approval of its proposed bond issue 
with the secretary of the Local Government Commission, and shall notify the 
Secretary of the Department of Commerce of such filing. 
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(b) In determining whether a proposed bond issue should be approved, the 

Local Government Commission may consider, without limitation, the follow- 

(1) Whether the proposed operator and obligor have demonstrated or can 

demonstrate the financial responsibility and capability to fulfill their 

obligations with respect to the financing agreement. In making such 

determination, the commission may consider the operator’s experi- 

ence and the obligor’s ratio of current assets to current liabilities, net 

worth, earnings trends and coverage of fixed charges, the nature of 

the industry or business involved and its stability and any additional 

security such as credit enhancement, insurance, guaranties or prop- 

erty to be pledged or secure such bonds. 
(2) Whether the political subdivisions in or near which the proposed 

project is to be located have the ability to cope satisfactorily with the 

impact of such project and to provide, or cause to be provided, the 

public facilities and services, including utilities, that will be necessary 

for such project and on account of any increase in population which 

are expected to result therefrom. | 

(3) Whether the proposed date and manner of sale will have an adverse 

effect upon any scheduled or anticipated sale of obligations by the 

State or any political subdivision or any agency of either of them. 

(c) To facilitate the review of the proposed bond issue by the commission, the 

Secretary may require the agency to obtain and submit such financial data and 

information about the proposed bond issue and the security therefor, including 

the proposed prospectus or offering circular, the proposed financing agreement 

and security document and annual and other financial reports and statements 

of the obligor, as the Secretary may prescribe. The Secretary may also 

prescribe forms and rules that the Secretary considers reasonably necessary to 

implement the provisions of this section. (1977, 2nd Sess., c. 1198, s. 1; 1989, 

c. 751, s. 7(52); 1991 (Reg. Sess., 1992), c. 959, s. 83; 2000-179, s. 2; 2002-172, 

s. 5.3; 2003-416, s. 2.) 

Editor’s Note. — Session Laws 2002-172, s. inserted “credit enhancement” near the end of 

7.1, contains a severability clause. subdivision (b)(1). 

Effect of Amendments. — Session Laws Laws 2003-416, s. 2, effective August 14, 

2002-172, s. 5.3, effective October 31, 2002, 2003, reenacted Session Laws 2002-172. 

§ 159D-9. Sale of bonds. 

Bonds issued under this Article may be sold in such manner, either at public 

or private sale, and for such price as the Local Government Commission 

determines to be for the best interests of the agency and effectuate best the 

purposes of this Article irrespective of the interest limitations set forth in GS. 
24-1.1, as amended, and successor provisions, as long as the sale is approved 
by the agency and the obligor. (1977, 2nd Sess., c. 1198, s. 1; 2000-179, s. 2.) 

§ 159D-10. Location of projects. 

Any project of the agency shall be located within the boundaries of the State. 
Bonds may not be issued to finance any project or group of projects in any 
county of the State unless the board of commissioners for the county in which 
the project is located has consented to the location of the project within the 
county. (1977; 2nd Sess., c. 1198, s. 1; 1993, c. 130, s. 2; 2000-179, s. 2.) 

70 



§159D-11 ART. 1. INDUSTRIAL & POLLUTION CONTROL FACILITIES §159D-11 

§ 159D-11. Financing agreements. 

(a) Every financing agreement shall provide that: 
(1) Repealed by Session Laws 1987, c. 517, s. 7. 
(2) The amounts payable under the financing agreement shall be suffi- 

cient to pay all of the principal of and interest and redemption 
premium, if any, and interest on the bonds issued by the agency to pay 
the cost of the project as they respectively become due; 

(3) The obligor shall pay all costs incurred by the agency in connection 
with the financing and administration of the project, except as may be 
paid out of the proceeds of bonds or otherwise, including, but without 
limitation, insurance costs, the cost of administering the financing 
agreement and the security document and the fees and expenses of 
a fiscal agent or trustee, paying agents, attorneys, consultants and 
others; 

(4) The obligor shall pay all the costs and expenses of operation, mainte- 
nance and upkeep of the project; and 

(5) The obligor’s obligation to provide for the payment of the bonds in full 
shall not be subject to cancellation, termination or abatement until 
payment of the bonds or provision for payment has been made. 

(b) The financing agreement may be in the nature of: 
(1) Asale and leaseback, 
(2) A lease purchase, 
(3) A conditional sale, 
(4) An installment sale, 
(5) A secured or unsecured loan, 
(6) A loan and mortgage, or 
(7) Another similar transaction. 

(c) The financing agreement, if in the nature of a lease agreement, shall 
either provide that the obligor has an option to purchase, or require that the 
obligor purchase, the project upon the expiration or termination of the 
financing agreement subject to the condition that payment in full of the 
principal of, and the interest and any redemption premium on, the bonds, or 
provision for payment has been made. 

(d) The financing agreement may provide the agency with rights and 
remedies in the event of a default by the obligor under it including, without 
limitation, any one or more of the following: 

(1) Acceleration of all amounts payable under the financing agreement; 
(2) Reentry and repossession of the project; 
(3) Termination of the financing agreement; 
(4) Leasing or sale or foreclosure of the project to others; and 
(5) Taking whatever actions at law or in equity may appear necessary or 

desirable to collect the amounts payable under, and to enforce 
covenants made in, the financing agreement. 

(e) The agency’s interest in a project under a financing agreement may be 
that of owner, lessor, lessee, conditional or installment vendor, mortgagor, 
mortgagee, secured party or otherwise, but the agency need not have any 
ownership or possessory interest in the project. 

(f) The agency may assign all or any of its rights and remedies under the 
financing agreement to the trustee or bondholders under the security docu- 
ment. 

(g) The financing agreement may contain any additional provisions the 
agency considers necessary or convenient to effectuate the purposes of this 
Ardcle, A971, 200 oess.. Cc. 1195.8. 1.’ 1987,-c. Ol is -S..1;.2000-L19, S, 2.) 
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§ 159D-12. Security documents. 

(a) Bonds issued under the provisions of this Article may be secured by a 

security document which may be a trust instrument between the agency and 

a bank or trust company or individual within the State, or a bank or a trust 

company without the State, as trustee. Such security document may pledge 

and assign the revenues provided for the security of the bonds, including 

proceeds from the sale of any project, or part thereof, insurance proceeds and 

condemnation awards, and may convey or mortgage the project and other 

property to secure a bond issue. 
The revenues and other funds derived from the project, except any part 

necessary to provide reserves shall be set aside at such regular intervals as 
may be provided in such security document in a sinking fund which may be 
pledged to, and charged with, the payment of the principal of and the interest 
on such bonds as they become due and the redemption price or the purchase 
price of bonds retired by call or purchase as therein provided. Such pledge shall 
be valid and binding from the time when the pledge is made. The revenues so 
pledged and thereafter received by the agency shall immediately be subject to 
the lien of such pledge without any physical delivery thereof or further act, and 
the lien of any such pledge shall be valid and binding as against all parties 
having claims of any kind in tort, contract or otherwise against the agency, 
irrespective of whether such parties have notice thereof. The use and disposi- 
tion of money to the credit of such sinking fund shall be subject to the 
provisions of the security document. Such security document may contain such 
provisions for protecting and enforcing the rights and remedies of the bond- 
holders as may be reasonable and proper and not in violation of law, including, 
without limitation, any one or more of the following: 

(1) Acceleration of all amounts payable under the security document; 
(2) Appointment of a receiver to manage the project and any other 

property mortgaged or assigned as security for the bonds; 
(3) Foreclosure and sale of the project and any other property mortgaged 

or assigned as security for the bonds; and 
(4) Rights to bring and maintain such other actions at law or in equity as 

may appear necessary or desirable to collect the amounts payable 
under, or to enforce the covenants made in, the security document. 

(b) It is lawful for any bank or trust company incorporated under the laws 
of this State which may act as depositary of the proceeds of bonds, revenues or 
other funds provided under this Article to furnish such indemnifying bonds or 
to pledge such securities as may be required by the agency. All expenses 
incurred in carrying out the provisions of such security document may be 
treated as a part of the cost of the project in connection with which bonds are 
issued or as an expense of administration of such project. 

The agency may subordinate the bonds or its rights under the financing 
agreement or otherwise to any prior, contemporaneous or future securities or 
obligations or lien, mortgage or other security interest. 
Any such security document may contain such additional provisions as in 

the determination of the agency are necessary or convenient or effectuate the 
purposes of this Article. (1977, 2nd Sess., c. 1198, s. 1; 2000-179, s. 2.) 

§ 159D-13. Trust funds. 

Notwithstanding any other provisions of law to the contrary, all money 
received pursuant to the authority of this Article, whether as proceeds from the 
sale of bonds or as revenues, are trust funds to be held and applied solely as 
provided in this Article. The security document may provide that any of the 
money may be temporarily invested and reinvested pending its disbursement 
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in any securities and other investments as provided in such security document, 
and shall provide that any officer with whom, or any bank or trust company 
with which, the money is deposited shall act as trustee and shall hold and 
apply it for the purpose of this Article, subject to any regulations this Article 
ae the security document provide. (1977, 2nd Sess., c. 1198, s. 1; 2000-179, s. 
4 

§ 159D-14. Tax exemption. 

The agency is not required to pay any taxes on any project or on any other 
property owned by the agency under the provisions of this Article or upon the 
income from the property. 

The interest on bonds issued by the agency is exempt from all income taxes 
within the State. 

All projects and all transactions for them are subject to taxation to the extent 
they would be subject to taxation if no public body were involved with them. 
(1977,.2nd Sess., c. 1198, s. 1; 2000-179, s. 2.) 

§ 159D-15. Construction contracts. 

The agency may agree with the prospective operator that all contracts 
relating to the acquisition, construction, installation and equipping of a project 
shall be solicited, negotiated, awarded and executed by the prospective 
operator and its agents subject only to such approval by the agency as the 
agency may require in such agreement. Such agreement may provide that the 
agency may, out of the proceeds of bonds, make advances to or reimburse the 
operator for all or a portion of its costs incurred in connection with such 
contracts. (1977, 2nd Sess., c. 1198, s. 1; 2000-179, s. 2.) 

§ 159D-16. Conflict of interest. 

If any officer, commissioner or employee of the agency is interested either 
directly or indirectly in any contract with the agency, such interest shall be 
disclosed to the agency and shall be set forth in the minutes of the agency, and 
the officer, commissioner, employee or member having such interest shall not 
participate on behalf of the agency in the authorization of the project. This 
section does not apply to the ownership of less than one percent (1%) of the 
stock of any operator or obligor. Failure to take any or all actions necessary to 
carry out the purposes of this section does not affect the validity of bonds 
issued pursuant to the provisions of this Article. (1977, 2nd Sess., c. 1198, s. 1; 
2000-179, s. 2.) 

§ 159D-17. Credit of State not pledged. 

Bonds issued under the provisions of this Article do not constitute a debt of 
the State or any political subdivision or a pledge of the faith and credit of the 
State or any political subdivisions, but shall be payable solely from the 
revenues and other funds provided for payment. Each bond issued under this 
Chapter shall contain on its face a statement to the effect that the agency shall 
not be obligated to pay the bonds or the interest on it except from the revenues 
and other funds pledged for payment and that neither the faith and credit nor 
the taxing power of the State or any political subdivision is pledged to the 
payment of the principal of or the interest on the bonds. (1977, 2nd Sess., c. 
1198, s. 1; 2000-179, s. 2.) 

§ 159D-18. Bonds eligible for investment. 

Bonds issued by the agency under the provisions of this Article are securities 
in which all public officers and agencies of the State and all political 
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subdivisions, and all insurance companies, trust companies, banking associa- 

tions, investment companies, executors, administrators, trustees and other 

fiduciaries may properly and legally invest funds, including capital in their 

control or belonging to them. (1977, 2nd Sess., c. 1198, s. 1; 2000-179, s. 2.) 

§ 159D-19. Revenue refunding bonds. 

(a) The agency is authorized to provide by resolution for the issuance of 
refunding bonds of the agency for the purpose of refunding any bonds then 
outstanding that have been issued under the provisions of this Article, or 
under the provisions of Chapter 159C of the General Statutes, including the 
payment of any redemption premium and any interest accrued or to accrue to 
the date of redemption of such bonds, and, if considered advisable by the 
agency, for either or both of the following additional purposes: 

(1) Constructing improvements, additions, extensions or enlargements of 
the project or projects in connection with which the bonds to be 
refunded shall have been issued; and 

(2) Paying all or any part of the cost of any additional project or projects. 
(al) The issuance of bonds, the maturities and other details thereof, the 

rights of the holders thereof, and the rights, duties and obligations of the 
agency in respect to the bonds are governed by the provisions of this Article 
that relate to the issuance of bonds. 

The approvals required by G.S. 159D-7 and G.S. 159D-8 shall be obtained 
prior to the issuance of any refunding bonds, except that in the case where the 
refunding bonds of all or a portion of an issue are to be issued solely for the 
purpose of refunding outstanding bonds issued under this Article, the approval 
required by G.S. 159D-7 is not required as to the project financed with the 
bonds to be refunded. 

(b) Refunding bonds issued under this section may be sold or exchanged for 
outstanding bonds issued under this Article and, if sold, the proceeds may be 
applied, in addition to any other authorized purposes, to the purchase, 
redemption or payment of such outstanding bonds. Refunding bonds may be 
issued, in the determination of the agency, at any time not more than five years 
prior to the date of maturity or maturities or the date selected for the 
redemption of the bonds being refunded thereby. Pending the application of the 
proceeds of such refunding bonds, with any other available funds, to the 
payment of the principal of and accrued interest and any redemption premium 
on the bonds being refunded, and, if so provided or permitted in the security 
document securing the bonds to the payment of any interest on such refunding 
bonds, such proceeds may be invested in direct obligations of, or obligations the 
principal of and the interest on which are unconditionally guaranteed by, the 
United States of America if these obligations mature or are subject to 
redemption by the holder, at the holder’s option not later than the respective 
dates when the proceeds, together with the interest accruing on them will be 
required for the purposes intended. (1977, 2nd Sess., c. 1198, s. 1; 1987, c. 517, 
s. 8; 2000-179, s. 2.) 

§ 159D-20. No power of eminent domain. 

The agency shall not have any right or power to acquire any property 
through the exercise of eminent domain or any proceedings in the nature of 
eminent domain. (1977, 2nd Sess., c. 1198, s. 1; 2000-179, s. 2.) 
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§ 159D-21: Repealed by Session Laws 2000-179, s. 2, effective July 1, 2000. 

§ 159D-22: Repealed by Session Laws 2000-179, s. 2, effective July 1, 2000. 

§ 159D-23: Repealed by Session Laws 2001-218, s. 5, effective July 1, 2001. 

Editor’s Note. — This section was also that had been added by Session Laws 2000-179, 
amended by Session Laws 2001-487, s. 35, s. 2, and that was inadvertently retained. The 

effective July 1, 2001, which deleted the former section is set out above as repealed. 
second paragraph, which consisted of language 

§ 159D-24. Officers not liable. 

No member of the Board of Directors of the agency shall be subject to any 
personal liability or accountability by reason of the issuance or execution of 
any bonds. (1977, 2nd Sess., c. 1198, s. 1; 2000-179, s. 2.) 

§ 159D-25. Additional method. 

The foregoing sections of this Article provide an additional and alternative 
method for the doing of the things authorized and are supplemental and 
additional to powers conferred by other laws. They do not derogate any other 
powers. The issuance of bonds or refunding bonds under the provisions of this 
Article need not comply with the requirements of any other law applicable to 
the issuance of bonds. (1977, 2nd Sess., c. 1198, s. 1; 2000-179, s. 2.) 

§ 159D-26. Liberal construction. 

This Article, being necessary for the prosperity and welfare of the State and 
its inhabitants, shall be liberally construed to effect its purposes. (1977, 2nd 
Sess., c. 1198, s. 1; 2000-179, s. 2.) 

§ 159D-27. Inconsistent laws inapplicable. 

Insofar as the provisions of this Article are inconsistent with the provisions 
of any general, special or local laws, or parts thereof, the provisions of this 
Article shall be controlling. (1977, 2nd Sess., c. 1198, s. 1; 2000-179, s. 2.) 

§§ 159D-28 through 159D-34: Reserved for future codification pur- 
poses. 

ARTICLE 2. 

Private Capital Facilities Finance Act. 

§ 159D-35. Short title. 

This Article shall be known, and may be cited, as the “Private Capital 
Facilities Finance Act.” (1985 (Reg. Sess., 1986), c. 794, s. 1; 1998-124, s. 2; 
2000-179, s. 2.) 

Cross References. — For constitutional plated by this Article, see N.C. Const., Art. V, 

provision relating to enactment of general laws § 12. 
dealing with transactions of the type contem- Editor’s Note. — Session Laws 1985 (Reg. 
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Sess., 1986), c. 794, s. 27 made this Article 
effective upon certification by the State Board 
of Elections that an amendment to the North 
Carolina Constitution authorizing the enact- 
ment of general laws dealing with transactions 
of the type contemplated by the act has been 
approved by the people of the State. Such an 
amendment was proposed by Session Laws 
1985 (Reg. Sess., 1986), c. 814. It was adopted 
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by the People at the general election held Nov. 
4, 1986, and was certified by the State Board of 

Elections on Nov. 25, 1986. 
This Article is Chapter 115E as rewritten by 

Session Laws 2000-179, s. 2, and recodified as 
Article 2 of Chapter 159D. The historical. cita- 
tions to the sections in the former Chapter have 
been retained in corresponding sections in the 
Article as rewritten and recodified. 

§ 159D-36. Legislative findings. 

It is declared that for the benefit of the people of the State of North Carolina, 

the increase of their commerce, welfare and prosperity and the improvement of 

their health and living conditions it is essential that they be given the fullest 

opportunity to learn and to develop their intellectual capacities; that it is 

essential for institutions for higher education and institutions for elementary 

and secondary education within the State to be able to construct and renovate 

facilities to assist its citizens in achieving the fullest development of their 

intellectual capacities; and that it is the purpose of this Article to provide a 

measure of assistance and an alternative method to enable private institutions 
for higher education and institutions for elementary and secondary education 
in the State to provide the facilities and the structures that are needed to 

accomplish the purposes of this Article, all to the public benefit and good, to the 
extent and in the manner provided in this Article. 

It is further declared that this purpose will benefit the people as a way to 
improve student learning, increase learning opportunities for all students, 
encourage the use of different and innovative teaching methods, create new 
professional opportunities for teachers, provide parents and students with 
expanded choices in the types of educational opportunities that are available, 
and lower the overall cost of education to the State and to parents and 
students. 

The General Assembly also finds that the private sector often provides 
services and opportunities to the people of the State of North Carolina in 
activities that constitute a public purpose, and that these activities by the 
private sector are to be fostered and encouraged. The people of the State of 
North Carolina will benefit from the enactment of laws and creation of 
programs that assist the private sector in obtaining financing for capital 
improvements of facilities that will be used in conducting these activities. 
(1985 (Reg. Sess., 1986), c. 794, s. 2; 1998-124, s. 3; 2000-179, s. 2.) 

§ 159D-37. Definitions. 

As used or referred to in this Article, the following words and terms have the 
following meanings, unless the context clearly indicates otherwise: 

(1) “Agency” means the North Carolina Capital Facilities Finance Agency 
or, should this agency be abolished or otherwise divested of its 
functions under this Article, the public body succeeding it in its 
principal functions, or upon which are conferred by law the rights, 

powers and duties given by this Article to the agency. | 
(la) “Bonds” or “notes” means the revenue bonds or bond anticipation 

notes, respectively, authorized to be issued by the agency under this 
Article, including revenue refunding bonds, notwithstanding that 
they may be secured by a deed of trust or the full faith and credit of a 
participating institution or any other lawfully pledged security of a 
participating institution. 

(2) “Cost”, as applied to any project or any portion of a project financed 
under the provisions of this Article, means all or any part of the cost 
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of construction, acquisition, alteration, enlargement, reconstruction 
and remodeling of a project, including all lands, structures, real or 
personal property, rights, rights-of-way, franchises, easements and 
interests acquired or used for or in connection with a project, the cost 
of demolishing or removing any buildings or structures on land so 
acquired, including the cost of acquiring any lands to which such 
buildings or structures may be moved, the cost of all machinery and 
equipment, financing charges, interest prior to and during construc- 
tion and, if deemed advisable by the agency, for a period not exceeding 
two years after the estirnated date of completion of construction, the 
cost of engineering and architectural surveys, plans and specifica- 
tions, the cost of consulting and legal services and other expenses 
necessary or incident to determining the feasibility or practicability of 
constructing or equipping a project, the cost of administrative and 
other expenses necessary or incident to the construction or acquisition 
of a project and the financing of the construction or acquisition 
thereof, including reasonable provision for working capital and a 
reserve for debt service, and the cost of reimbursing any participating 
institution for any payments made for any cost described above or the 
refinancing of any cost described above, including any evidence of 
indebtedness incurred to finance such cost; provided, however, that no 
payment shall be reimbursed or any cost or indebtedness be refi- 
nanced if such payment was made or such cost or indebtedness was 
incurred before November 25, 1981. 

(3) Repealed by Session Laws 2000, c. 179. s. 2, effective July 1, 2000. 
(4) Repealed by Session Laws 2000, c. 179. s. 2, effective July 1, 2000. 
(4a) “Institution for elementary and secondary education” means a non- 

profit institution within the State of North Carolina authorized by law 
and engaged or to be engaged in the providing of kindergarten, 
elementary, or secondary education, or any combination of these. 

(5) “Institution for higher education” means a nonprofit private educa- 
tional institution within the State of North Carolina authorized by 
law to provide a program of education beyond the high school level. 

(6) “Participating institution” means an institution for higher education, 
an institution for elementary and secondary education, or a special 
purpose institution that, pursuant to the provisions of this Article, 
undertakes the financing, refinancing, acquiring, constructing, equip- 
ping, providing, owning, repairing, maintaining, extending, improv- 
ing, rehabilitating, renovating, or furnishing of a project or under- 
takes the refunding or refinancing of obligations or of a deed of trust 
or a mortgage or of advances as provided in this Article. 

(6a) “Project” means any one or more buildings, structures, equipment, 
improvements, additions, extensions, enlargements, or other facilities 
comprising any of the following: 
a. Educational facilities used by an institution for higher education or 

an institution for elementary and secondary education, including 
dormitories and other housing facilities, housing facilities for 
student nurses, dining halls and other food preparation and food 
service facilities, student unions, administration buildings, aca- 
demic buildings, libraries, laboratories, research facilities, class- 
rooms, athletic facilities, health care facilities, laundry facilities, 
and other structures or facilities related to these facilities or 
required or useful for the instruction of students, the conducting 
of research, or the operation of the institution. 

b. Student housing facilities to be owned or operated by an owner or 
operator other than an institution for higher education or an 
institution for elementary and secondary education. 
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c. A special purpose project as defined in G.S. 159C-3. 
The term “project” also includes landscaping, site preparation, 

furniture, equipment and machinery, and other similar items neces- 

sary or convenient for operation of a particular facility, building, or 

structure in the manner for which its use is intended, and mainte- 

nance, storage, or utility facilities and other structures or facilities 

related to, required, or useful for the operation of the facilities, 

including parking and other facilities or structures essential or 

convenient for the orderly conduct of the facility. The term “project” 

does not include such items as books, fuel, or supplies or other items 
the costs of which customarily result in a current operating charge. 
The term does not include any facility used or to be used for sectarian 
instruction or as a place of religious worship nor any facility that is 
used or to be used primarily in connection with any part of the 
program of a school or department of divinity for any religious 
denomination. 

(6b) “Special purpose institution” means a for-profit or not-for-profit 
corporation or similar entity that undertakes any of the activities set 
forth in sub-subdivisions (6a)b. and (6a)c. of this section. 

(7) “State” means the State of North Carolina. (1985 (Reg. Sess., 1986), c. 
794, s. 3; 1998-124, s. 4; 2000-179, s. 2.) 

OPINIONS OF ATTORNEY GENERAL 

A charter school is an “institution for opinion of Attorney General to Mr. Brad 
elementary and secondary education” Sneeden, Deputy Superintendent of Public In- 
within the meaning of this section and, there- struction, Department of Public Instruction, 
fore, is eligible for financing pursuant to Article 2001 N.C. AG LEXIS 37 (10/2/01). 
2, Chapter 159D, G.S. 159D-35 et seq. See 

§ 159D-38. Capital facilities finance agency. 

(a) There is created a body politic and corporate to be known as “North 
Carolina Capital Facilities Finance Agency” which shall be constituted a public 
agency and an instrumentality of the State for the performance of essential 
public functions. The agency shall be governed by a board of directors 
composed of seven members. Two of the members of the board shall be the 
State Treasurer and the State Auditor, both of whom shall serve ex officio. The 
remaining directors of the agency shall be residents of the State and shall not 
hold other public office. The General Assembly upon the recommendation of 
the President Pro Tempore of the Senate shall appoint one director in 
accordance with G.S. 120-121, the General Assembly upon the recommenda- 
tion of the Speaker of the House of Representatives shall appoint one director 
in accordance with G.S. 120-121, and the Governor shall appoint three 
directors of the agency. The five appointive directors of the agency shall be 
appointed for staggered four-year terms, two being appointed initially for one 
year by the President of the Senate and the Speaker of the House, respectively, 
and one for two years, one for three years and one for four years, respectively, 
as designated by the Governor. Each director shall continue in office until a 
successor is duly appointed and qualified, except that any person appointed to 
fill a vacancy shall serve only for the unexpired term. Any vacancy in a position 
held by an appointive member shall be filled by a new appointment made by 
the officer who originally made the appointment. Any member of the board of 
directors is eligible for reappointment. Each appointive member of the board of 
directors may be removed by the Governor for misfeasance, malfeasance or 
neglect of duty after reasonable notice and a public hearing, unless the notice 
and hearing are in writing expressly waived. Each appointive member of the 

18 



§$159D-39 ART. 2. PRIVATE CAPITAL FACILITIES FINANCE ACT §159D-39 

board of directors shall take an oath of office to administer the duties of office 
faithfully and impartially and a record of the oath shall be filed in the office of 
the Secretary of State. The Governor shall designate from among the members 
of the board of directors a chair and a vice-chair, whose terms extend to the 
earlier of either two years or the date of expiration of their then current terms 
as members of the board of directors of the agency. The board of directors shall 
elect and appoint and prescribe the duties of a secretary-treasurer and any 
other officers it considers necessary or advisable, which officers need not be 
members of the board of directors. 

(b) No part of the revenues or assets of the agency shall inure to the benefit 
of or be distributable to its members or officers or other private persons. The 
members of the agency shall receive no compensation for their services but 
shall be entitled to receive, for attendance at meetings of the agency or any 
committee thereof and for other services for the agency, reimbursement for 
such actual expenses as may be incurred for travel and subsistence in the 
performance of official duties and such per diem as is allowed by law for 
members of other State boards, commissions and committees. 

(c) The secretary-treasurer of the agency shall keep a record of the proceed- 
ings of the agency and shall be custodian of all books, documents and papers 
filed with the agency, the minute book or journal of the agency and its official 
seal. The secretary-treasurer shall have authority to cause copies to be made 
of all minutes and other records and documents of the agency and to give 
certificates under the official seal of the agency to the effect that such copies 
are true copies, and all persons dealing with the agency may rely upon such 
certificates. 

(d) Four members of the board of directors of the agency shall constitute a 
quorum and the affirmative vote of a majority of the members present at a 
meeting of the board of directors duly called and held shall be necessary for any 
action taken by the board of directors of the agency. The board of directors may, 
however, appoint an executive committee to act on behalf of the board during 
the period between regular meetings of said board, and said committee shall 
have full power to act upon the vote of a majority of its members. No vacancy 
in the membership of the agency impairs the rights of a quorum to exercise all 
the rights and to perform all the duties of the agency. 

(e) The North Carolina Capital Facilities Finance Agency shall be contained 
within the Department of State Treasurer as if it had been transferred to that 
department by a Type II transfer as defined in G.S. 143A-6(b). (1985 (Reg. 
Sess., 1986), c. 794, s. 4; 1995, c. 490, s. 17(a); 2000-179, s. 2.) 

§ 159D-39. General powers. 

The agency shall have all of the powers necessary or convenient to carry out 
and effectuate the purposes and provisions of this Article, including all of the 
following: 

(1) To make and execute contracts and agreements necessary or inciden- 
tal to the exercise of its powers and duties under this Article, 
including loan agreements and agreements of sale or leases with, 
mortgages and deeds of trust and conveyances to participating insti- 
tutions, persons, firms, corporations, governmental agencies and 
others and including credit enhancement agreements. 

(2) To acquire by purchase, lease, gift or otherwise, or to obtain options for 
the acquisition of any property, real or personal, improved or unim- 
proved, including interests in land in fee or less than fee for any 
project, upon such terms and at such cost as shall be agreed upon by 
the owner and the agency. 

(3) To arrange or contract with any county, city, town or other political 
subdivision or instrumentality of the State for the opening or closing 
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of streets or for the furnishing of utility or other services to any 

roject. 
(4) to sal convey, lease as lessor, mortgage, exchange, transfer, grant a 

deed of trust in, or otherwise dispose of, or to grant options for these 

purposes with respect to, any real or personal property or interest in 

property. 
(5) To pledge or assign any money, purchase price payments, rents, loan 

repayments, charges, fees or other revenues, including any federally 

guaranteed securities and moneys received from them whether the 

securities are initially acquired by the agency or a participating 

institution, and any proceeds derived by the agency from sales of 

property, insurance, condemnation awards or other sources. 

(6) To pledge or assign the revenues and receipts from any project and 

from any loan agreement, agreement of sale, or lease, including any 

loan repayments, purchase price payments, rent, or other income 

received under a loan agreement, agreement of sale, or lease. 

(7) To borrow money as provided in this Article to carry out and effectuate 

its corporate purposes and to issue bonds and notes for the purpose of 

providing funds to pay all or any part of the cost of any project, to lend 

money to any participating institution for the acquisition of any 

federally guaranteed securities, and to issue revenue refunding 

bonds. 
(8) To finance, refinance, acquire, construct, equip, provide, operate, own, 

repair, maintain, extend, improve, rehabilitate, renovate and furnish 

any project and to pay all or any part of the cost thereof from the 

proceeds of bonds or notes or from any contribution, gift or donation or 

other funds available to the agency for this purpose. 

(9) To fix, revise, charge and collect or cause to be fixed, revised, charged 

and collected purchase price payments, rents, loan repayments, fees, 

rates and charges for the use of, or services rendered by, any project. 

(10) To employ fiscal consultants, consulting engineers, architects, attor- 

neys, feasibility consultants, appraisers and any other consultants 

and employees as may be required in the judgment of the agency and 

to fix and pay their compensation from funds available to the agency. 

(11) To conduct studies and surveys respecting the need for projects and 
their location, financing and construction. 

(12) To apply for, accept, receive and agree to and comply with the terms 

and conditions governing grants, loans, advances, contributions, in- 

terest subsidies and other aid with respect to any project from federal 
and State agencies or instrumentalities. 

(13) To sue and be sued in its own name, plead and be impleaded. 
(14) To acquire and enter into commitments to acquire any federally 

guaranteed security or federally insured mortgage note and to pledge 
or otherwise use the federally guaranteed security or federally in- 
sured mortgage note as the agency considers in its best interest to 
secure or otherwise provide a source of repayment on any of its bonds 
or notes issued on behalf of any participating institution to finance or 
refinance the cost of any project. 

(15) To make loans to any participating institution for the cost of a project 
in accordance with an agreement between the agency and the partic- 
ipating institution. 

(16) To make loans to a participating institution to refund outstanding 
loans, obligations, deeds of trust or advances issued, made or given by 
the participating institutions for the cost of a project. 

(17) To charge and to apportion among participating institutions its 
administrative costs and expenses incurred in the exercise of its 
powers and duties conferred by this Article. 
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(18) To adopt an official seal and alter it at pleasure. 
(19) To do all other things necessary or convenient to carry out the 

purposes of this Article. (1985 (Reg. Sess., 1986), c. 794, s. 5; 1998-124, 
s. 5; 2000-179, s. 2.) 

§ 159D-40. Criteria and requirements. 

(a) In undertaking any project pursuant to this Article, the agency shall be 
guided by and shall observe the following criteria and requirements listed 
below. The determination of the agency as to its compliance with these criteria 
and requirements is conclusive. 

(1) No project shall be sold or leased nor any loan made to any partici- 
pating institution that is not financially responsible and capable of 
fulfilling its obligations, including its obligations under an agreement 
of sale or lease or a loan agreement to make purchase price payments, 
to pay rent, to make loan repayments, to operate, repair and maintain 
at its own expense the project and to discharge any other responsi- 
bilities imposed under the agreement of sale or lease or loan agree- 
ment. 

(2) Adequate provision shall be made for the payment of the principal of 
and the interest on the bonds and any necessary reserves for payment 
and for the operation, repair and maintenance of the project at the 
expense of the participating institution. 

(3) The public facilities, including utilities, and public services necessary 
for the project will be made available. 

(4) The projects shall be operated to serve and benefit the public and there 
shall be no discrimination against any person based on race, creed, 
color, or national origin. 

(b) In making these determinations, the agency may consider the partici- 
pating institution’s experience and ratio of current assets to current liabilities; 
the participating institution’s net worth, earnings trends, and coverage of fixed 
charges; the nature of the project involved; and any additional security for 
payment of the bonds and performance of the participating institution’s 
obligations under the agreement of sale or lease or loan agreement, such as 
credit enhancement, insurance, guaranties, or property pledged to secure the 
payment and performance. (1985 (Reg. Sess., 1986), c. 794, s. 6; 1998-124, s. 6; 
2000-179, s. 2.) 

§ 159D-41. Procedural requirements. 

Any participating institution may submit to the agency, and the agency may 
consider, a proposal for financing a project using forms and following instruc- 
tions prescribed by the agency. The proposal shall set forth the type and 
location of the project and may include other information and data respecting 
the project and the extent to which the project conforms to the criteria and 
requirements set forth in this Article. The agency may request the applicant to 
provide additional information and data respecting the project. The agency is 
authorized to make or cause to be made any investigation, surveys, studies, 
reports and reviews as in its judgment are necessary and desirable to 
determine the feasibility and desirability of the project, the extent to which the 
project will contribute to the health and welfare of the area in which it will be 
located, the powers, experience, background, financial condition, record of 
service and capability of the management of the applicant, the extent to which 
the project otherwise conforms to the criteria and requirements of this Article, 
and any other factors the agency considers relevant or convenient in carrying 
out the purposes of this Article. (1985 (Reg. Sess., 1986), c. 794, s. 7; 1998-124, 
s. 7; 2000-179, s. 2.) 
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§ 159D-42. Operations of projects; agreements of sale on 

leases; conveyance of interest in projects. 

(a) The agency may sell or lease any project to a participating institution for 

operation and maintenance or lend money to any participating institution to 

effectuate the purposes of this Article, under a loan agreement or an agree- 

ment of sale or lease in form and substance not inconsistent with this Article. 

The loan agreement or agreement of sale or lease may include provisions that: 

(1) The participating institution shall, at its own expense, operate, repair 

and maintain the project covered by the agreement. 

(2) The purchase price payments to be made under the agreement of sale, 

the rent payable under the agreement of lease or the loan repayments 

under the loan agreement shall in the aggregate be not less than an 

amount sufficient to pay all of the interest, principal and any 

redemption premium on the bonds or notes issued by the agency to 

pay the cost of the project sold or leased or with respect to which the 

loan was made. 
(3) The participating institution shall pay all other costs incurred by the 

agency in connection with the providing of the project covered by any 

agreement, except costs paid out of the proceeds of bonds or notes or 

otherwise, including insurance costs, the cost of administering the 

resolution authorizing the issuance of, or any trust agreement secur- 

ing, the bonds or notes and the fees and expenses of trustees, paying 

agents, attorneys, consultants, and others. 

(4) The loan agreement or the agreement of sale or lease shall terminate 

not earlier than the date on which all bonds and all other obligations 

incurred by the agency in connection with the project covered by the 

agreement are retired or provision for their retirement is made. 

(5) The obligation of the participating institution to make loan repay- 

ments or purchase price payments or to pay rent shall not be subject 

to cancellation, termination or abatement by the participating insti- 

tution until the bonds have been retired or provision has been made 

for their retirement. 
(b) If the agency has acquired a possessory or ownership interest in any 

project it has undertaken on behalf of a participating institution, it shall 

promptly convey, without the payment of any consideration, all its right, title 

and interest in the project to that participating institution upon the retirement 

or provision for the retirement of all bonds or notes issued and obligations 

incurred by the agency in connection with that project. (1985 (Reg. Sess., 

1986), c. 794, s. 8; 1998-124, s. 8; 2000-179, s. 2.) 

§ 159D-43. Construction contracts. 

If the agency determines that the purposes of this Article will be more 

effectively served, the agency in its discretion may award or cause to be 

awarded contracts for the construction of any project on behalf of a participat- 

ing institution upon a negotiated basis as determined by the agency. The 

agency shall prescribe any bid security requirements and other procedures in 

connection with the award of the contracts as in its judgment will protect the 

public interest. The agency may by written contract engage the services of the 

participating institution in the construction of the project and may provide in 

the contract that the participating institution, subject to any conditions and 
requirements consistent with the provisions of this Article prescribed in the 
contract, may act as an agent of, or an independent contractor for, the agency 
for the performance of the functions described in the contract including the 
acquisition of the site and other real property for the project, the preparation 
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of plans, specifications and contract documents, the award of construction and 
other contracts upon a competitive or negotiated basis, the construction of the 
project directly by the participating institution, the inspection and supervision 
of construction, the employment of engineers, architects, builders and other 
contractors and the provision of money to pay the cost of these functions 
pending reimbursement by the agency. The contract may provide that the 
agency may, out of proceeds of bonds or notes, make advances to or reimburse 
the participating institution for its costs incurred in the performance of these 
functions, and shall set forth the supporting documents required to be 
submitted to the agency and the reviews, examinations and audits that are 
required in connection to assure compliance with the provisions of this Article 
and the contract. (1985 (Reg. Sess., 1986), c. 794, s. 9; 1998-124, s. 9; 2000-179, 
s. 2.) 

§ 159D-44. Credit of State not pledged. 

Bonds or notes issued under the provisions of this Article shall not be 
secured by a pledge of the faith and credit of the State or of any political 
subdivision of the State, or create an indebtedness of the State, or of any 
political subdivision of the State requiring any voter approval, but shall be 
payable solely from the revenues and other funds provided for payment. Each 
bond or note issued under this Article shall contain on its face a statement to 
the effect that the agency is not obligated to pay it nor the interest on it except 
from the revenues and other funds pledged for its payment and that neither 
the faith and credit nor the taxing power of the State or of any political 
subdivision of the State is pledged as security for the payment of the principal 
of or the interest on the bond or note. 

Expenses incurred by the agency in carrying out the provisions of this Article 
may be made payable from funds provided pursuant to, or made available for 
use under, this Article and no liability shall be incurred by the agency under 
this Article beyond the extent to which moneys have been so provided. (1985 
(Reg. Sess., 1986), c. 794, s. 10; 2000-179, s. 2.) 

§ 159D-45. Bonds and notes. 

(a) The agency is authorized to provide for the issuance, at one time or from 
time to time, of bonds, or notes in anticipation of the issuance of bonds, of the 
agency to carry out and effectuate its corporate purposes. The principal of and 
the interest on such bonds or notes shall be payable solely from funds provided 
under this Article for such payment. Any such notes may be made payable from 
the proceeds of bonds or renewal notes or, in the event bond or renewal note 
proceeds are not available, such notes may be paid from any available 
revenues or other funds provided therefor. The bonds or notes of each issue 
shall be dated and may be made redeemable before maturity at the option of 
the agency at such price or prices and upon such terms and conditions as may 
be determined by the agency. The bonds may also be made payable from time 
to time on demand or tender for purchase by the owner upon such terms and 
conditions as may be determined by the agency. Any such bonds or notes shall 
bear interest at such rate or rates (including variable rates) as may be 
determined by the Local Government Commission with the approval of the 
agency. Notes shall mature at such time or times not exceeding 10 years from 
their date or dates and bonds shall mature at such time or times not exceeding 
40 years from their date or dates, as may be determined by the agency. The 
agency shall determine the form and manner of execution of the bonds or notes, 
including any interest coupons to be attached thereto, and shall fix the 
denomination or denominations and the place or places of payment of principal 
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and interest, which may be any bank or trust company within or without the 

State. In case any officer whose signature or a facsimile of whose signature 

appears on any bonds or notes or coupons attached to them ceases to be that 

officer before their delivery, the signature or facsimile shall nevertheless be 

valid and sufficient for all purposes the same as if the officer had remained in 

office until delivery. The agency may also provide for the authentication of the 

bonds or notes by a trustee or fiscal agent. The bonds or notes may be issued 

in coupon or in registered form, or both, as the agency may determine, and 

provision may be made for the registration of any coupon bonds or notes as to 

principal alone and also as to both principal and interest, and for the 

reconversion into coupon bonds or notes of any bonds or notes registered as to 

both principal and interest, and for the interchange of registered and coupon 

bonds or notes. No bonds or notes may be issued by the agency under this 

Article unless the issuance thereof is approved by the Local Government 

Commission. 
(b) The agency shall file with the Secretary of the Local Government 

Commission an application requesting approval of the issuance of the bonds or 

notes. The application must include any information and documents concern- 

ing the proposed financing and prospective borrower, vendee or lessee required 

by the Secretary. 
In determining whether a proposed bond or note issue should be approved, 

the Local Government Commission may consider, in addition to the criteria 

and requirements in this Article, the effect of the proposed financing upon any 

scheduled or proposed sale of tax-exempt obligations by the State or any of its 

agencies or departments or by any unit of local government in the State. 

The Local Government Commission shall approve the issuance of the bonds 

or notes if, upon the information and evidence it receives, it finds that the 

proposed financing will effectuate the purposes of this Article. 

Upon the filing with the Local Government Commission of a resolution of the 

agency requesting that its bonds or notes be sold, the bonds or notes may be 

sold in such manner, either at public or private sale, and for such price as the 

Local Government Commission determines to be for the best interests of the 

agency and to effectuate best the purposes of this Article, as long as the sale is 

approved by the agency. 
(c) The proceeds of any bonds or notes shall be used solely for the purposes 

for which issued and shall be disbursed in such manner and under such 

restrictions, if any, as the agency may provide in the resolution authorizing the 

issuance of, or any trust agreement securing, the bonds or notes. 

(d) Prior to the preparation of definitive bonds, the agency may, under like 

restrictions, issue interim receipts or temporary bonds, with or without 

coupons, exchangeable for definitive bonds, when the bonds have been exe- 

cuted and are available for delivery. The agency may also provide for the 

alsa ial of any bonds or notes which become mutilated or are destroyed or 

ost. 
(e) Bonds or notes may be issued under the provisions of this Article without 

obtaining, except as otherwise expressly provided in this Article, the consent of 

any department, division, commission, board, body, bureau or agency of the 

State, and without any other proceedings or the happening of any conditions or 

things other than those proceedings, conditions or things specifically required 

by this Article and the provisions of the resolution authorizing the issuance of, 
or any trust agreement securing, the bonds or notes. 

(f) Before the issuance of bonds pursuant to this Article to finance a project, 
the Agency shall hold a public hearing with respect to the proposed project and 
the issuance of the bonds to finance the proposed project. The public hearing 

may be held at any location designated by the Agency, including at the offi 
of the Agency in Raleigh, North irk gency, 1 ing ces 
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The public hearing may be conducted by the Agency or by a hearing officer 
designated by the Agency to conduct public hearings. Notice of the public 
hearing must be published at least once in at least one newspaper of general 
circulation in the county where the proposed project is to be located not less 
than 14 days before the public hearing. The notice must describe generally the 
bonds proposed to be issued and the proposed project, including its general 
location, and any other information the Agency considers appropriate. A copy 
of the notice of public hearing must be mailed to the clerk of the Board of 
Commissioners of the county in which the proposed project is to be located and 
to the governing body of any city or town in which the proposed project is to be 
operated. (1985 (Reg. Sess., 1986), c. 794, s. 11; 2000-179, s. 2.) 

§ 159D-46. Trust agreement or resolution. 

In the discretion of the agency any bonds or notes issued under the 
provisions of this Article may be secured by a trust agreement by and between 
the agency and a corporate trustee, which may be any trust company or bank 
having the powers of a trust company within or without the State. Such trust 
agreement or the resolution authorizing the issuance of such bonds or notes 
may pledge or assign all or any part of the revenues of the agency received 
pursuant to this Article, including, without limitation, fees, loan repayments, 
purchase price payments, rents, charges, insurance proceeds, condemnation 
awards and any other revenues and funds received in connection with any 
project and may grant a deed of trust or a mortgage on any project. Such trust 
agreement or resolution may contain such provisions for protecting and 
enforcing the rights and remedies of the holders of any such bonds or notes as 
may be reasonable and proper and not in violation of law, including covenants 
setting forth the duties of the agency in relation to the purposes to which bond 
or note proceeds may be applied, the disposition or pledging of the revenues of 
the agency, including any payments in respect of any federally guaranteed 
security or any federally insured mortgage note, the duties of the agency with 
respect to the acquisition, construction, maintenance, repair and operation of 
any project, the fees, loan repayments, purchase price payments, rents and 
charges to be fixed and collected in connection therewith, the terms and 
conditions for the issuance of additional bonds or notes, and the custody, 
safeguarding and application of all moneys. All bonds issued under this Article 
shall be equally and ratably secured by a pledge, charge, and lien upon 
revenues provided for in such trust agreement or resolution, without priority 
by reason of number, or of dates of bonds, execution, or delivery, in accordance 
with the provisions of this Article and of such trust agreement or resolution; 
except that the agency may provide in such trust agreement or resolution that 
bonds issued pursuant thereto shall to the extent and in the manner pre- 
scribed in such trust agreement or resolution be subordinated and junior in 
standing, with respect to the payment of principal and interest and the 
security thereof, to any other bonds. It shall be lawful for any bank or trust 
company incorporated under the laws of the State which may act as depositary 
of the proceeds of bonds or notes, revenues or other money hereunder to 
furnish such indemnifying bonds or to pledge such securities as may be 
required by the agency. Any such trust agreement or resolution may set off the 
rights and remedies, including foreclosure of any deed of trust or mortgage, of 
the holders of any bonds or notes and of the trustee, and may restrict the 
individual right of action by any such holders. In addition to the foregoing, any 
such trust agreement or resolution may contain such other provisions as the 
agency considers reasonable and proper for the security of the holders of any 
bonds or notes. Expenses incurred in carrying out the provisions of such trust 
agreement or resolution may be treated as a part of the cost of any project or 
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paid from the revenues pledged or assigned to the payment of the principal of 

and the interest on bonds or notes or from any other funds available to the 

agency. (1985 (Reg. Sess., 1986), c. 794, s. 12; 2000-179, s. 2.) 

§ 159D-47. Revenues; pledges of revenues. 

(a) The agency is authorized to fix and to collect fees, loan repayments, 

purchase price payments, rents and charges for the use of any project, and any 

part or section of the project and to contract with any participating institution 

for its use. The agency may require that the participating institution operate, 

repair or maintain such project and bear the cost and other costs of the agency 

in connection with the project all as may be provided in the agreement of sale 

or lease, loan agreement or other contract with the agency, in addition to other 

obligations imposed under the agreement or contract. 

(b) The fees, loan repayments, purchase price payments, rents and charges 

shall be fixed so as to provide a fund sufficient, with any other available funds, 

(i) to pay the costs of operating, repairing and maintaining the project to the 

extent that adequate provision for the payment of such costs has not otherwise 

been provided for, (ii) to pay the principal of and the interest on all bonds or 

notes as they become due and payable and (iii) to create and maintain any 

reserves provided for in the resolution authorizing the issuance of, or any trust 

agreement securing, the bonds. The fees, loan repayments, purchase price 

payments, rents and charges may be applied or pledged to the payment of debt 

service on the bonds prior to the payment of the costs of operating, repairing 

and maintaining the project. 
(c) All pledges of fees, loan repayments, purchase price payments, rents, 

charges and other revenues under the provisions of this Article are valid and 

binding from the time when they are made. All revenues so pledged and 

thereafter received by the agency are immediately subject to the lien of the 

pledge without any physical delivery or further act, and the lien of the pledge 

is valid and binding as against all parties having claims of any kind in tort, 

contract or otherwise against the agency, irrespective of whether the parties 

have notice of it. The resolution or any trust agreement by which a pledge is 

created or any loan agreement, agreement of sale or lease need not be filed or 

recorded except in the records of the agency. 
(d) The State of North Carolina pledges to and agrees with the holders of 

any bonds or notes issued by the agency that so long as any of the bonds or 

notes are outstanding and unpaid the State will not limit or alter the rights 

vested in the agency at the time of issuance of the bonds or notes to fix, revise, 

charge, and collect or cause to be fixed, revised, charged and collected loan 

repayments, purchase price payments, rents, fees and charges for the use of or 

services rendered by any project in connection with which the bonds or notes 

were issued, so as to provide a fund sufficient, with any other available funds 

to pay the costs of operating, repairing and maintaining the project, to pay the 

principal of and the interest on all bonds and notes as they become due and 

payable, to create and maintain any reserves provided for their payment, and 
to fulfill the terms of any agreements made with the bondholders or 
noteholders. The State will not in any way impair the rights and remedies of 
the bondholders or noteholders until the bonds or notes and all costs and 
expenses in connection with any action or proceedings by or on behalf of the 
bondholders or noteholders, are fully paid, met and discharged. (1985 (Reg. 
Sess., 1986), c. 794, s. 138; 1998-124, s. 10; 2000-179, s. 2.) 

§ 159D-48. Trust funds. 

Notwithstanding any other provisions of law to the contrary, all moneys 
received pursuant to the authority of this Article, including fees, loan repay- 
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ments, purchase price payments, rents, charges, insurance proceeds, condem- 
nation awards and any other revenues and funds received in connection with 
any project, are trust funds to be held and applied solely as provided in this 
Article. The resolution authorizing the issuance of, or any trust agreement 
securing, any bonds or notes may provide that any of these moneys may be 
temporarily invested pending their disbursement and shall provide that any 
officer with whom, or any bank or trust company with which, such moneys are 
deposited shall act as trustee of such moneys and shall hold and apply them for 
the purposes of this Article, subject to any limitations provided in this Article 
and in the resolution or trust agreement. The moneys may be invested as 
provided in G.S. 159-30, as it may from time to time be amended. (1985 (Reg. 
Sess., 1986), c. 794, s. 14; 2000-179, s. 2.) 

§ 159D-49. Remedies. 

Any holder of bonds or notes issued under the provisions of this Article or 
any coupons appertaining thereto, and the trustee under any trust agreement 
or resolution authorizing the issuance of such bonds or notes, except to the 
extent the rights herein given may be restricted by such trust agreement or 
resolution, may, either at law or in equity, by suit, action, mandamus or other 
proceeding, protect and enforce any and all rights under the laws of the State 
or granted hereunder or under such trust agreement or resolution, or under 
any other contract executed by the agency pursuant to this Article, and may 
enforce and compel the performance of all duties required by this Article or by 
such trust agreement or resolution to be performed by the agency or by any 
officer of the agency. (1985 (Reg. Sess., 1986), c. 794, s. 15; 2000-179, s. 2.) 

§ 159D-50. Investment securities. 

All bonds, notes and interest coupons issued under this Article are invest- 
ment securities within the meaning of and for all the purposes of Article 8 of 
the Uniform Commercial Code as enacted in this State, whether or not they are 
of such form and character as to be investment securities under that Article, 
subject only to the provisions of the bonds and notes pertaining to registration. 
(1985 (Reg. Sess., 1986), c. 794, s. 16; 2000-179, s. 2.) 

§ 159D-51. Bonds or notes eligible for investment. 
Bonds or notes issued under the provisions of this Article are securities in 

which all public officers and public bodies of the State and its political 
subdivisions, and all insurance companies, trust companies, banking associa- 
tions, investment companies, executors, administrators, trustees and other 
fiduciaries may properly and legally invest funds, including capital in their 
control or belonging to them. These bonds or notes are securities which may 
properly and legally be deposited with and received by any State or municipal 
officer or any agency or political subdivision of the State for any purpose for 
which the deposit of bonds, notes or obligations of this State is authorized by 
law. (1985 (Reg. Sess., 1986), c. 794, s. 17; 2000-179, s. 2.) 

§ 159D-52. Refunding bonds or notes. 
(a) The agency is authorized to provide for the issuance of refunding bonds 

or notes for the purpose of refunding any bonds or notes then outstanding 
which have been issued under the provisions of this Article, including the 
payment of any redemption premium and any interest accrued or to accrue to 
the date of redemption of the bonds or notes and, if considered advisable by the 
agency, for any corporate purpose of the agency, including, without limitation: 
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(1) Constructing improvements, additions, extensions or enlargements of 

the project in connection with which the bonds or notes to be refunded 

shall have been issued, and 

(2) Paying all or any part of the cost of any additional project. 

(b) The issuance of refunding bonds or notes, their maturities and other 

details the rights of their holders, and the rights, duties and obligations of the 

agency are governed by the provisions of this Article which relate to the 

issuance of bonds or notes, as appropriate. 

Refunding bonds may be sold or exchanged for outstanding bonds issued 

under this Article and, if sold, their proceeds, and investment earnings on 

them, may be applied, with any other available funds, to the purchase, 

redemption, or payment of the bonds being refunded, to the payment of any 

interest on the refunding bonds, and to the payment of any expenses in 

connection with the refunding. The proceeds may be invested in direct 

obligations of, or obligations the principal of and the interest on which are 

unconditionally guaranteed by, the United States of America if the obligations 

mature or are subject to redemption by the holders, at their option not later 

than the respective dates when the proceeds, together with the interest 

accrued thereon, will be required for the purposes intended. (1985 (Reg. Sess., 

1986), c. 794, s. 18; 2000-179, s. 2.) 

§ 159D-53. Annual report. 

The agency shall, promptly following the close of each fiscal year, submit an 

annual report of its activities under this Article for the preceding year to the 

Governor, the State Auditor, the General Assembly, the Advisory Budget 

Commission and the Local Government Commission. The agency shall cause 

an audit of its books and accounts relating to its activities under this Article to 

be made at least once in each year by an independent certified public 

accountant and the cost of the audit may be paid from any available moneys of 

the agency. (1985 (Reg. Sess., 1986), c. 794, s. 19; 2000-179, s. 2.) 

§ 159D-54. Officers not liable. 

No member or officer of the agency shall be subject to any personal liability 

or accountability by reason of the issuance or execution of any bonds or notes. 

(1985 (Reg. Sess., 1986), c. 794, s. 20; 2000-179, s. Zo) 

§ 159D-55. Tax exemption. 

The exercise of the powers granted by this Article will be in all respects for 

the benefit of the people of the State and will promote their health and welfare. 

Any bonds or notes issued by the agency under the provisions of this Article 

are at all times be free from taxation by the State or any local unit or political 

subdivision or other instrumentality of the State, excepting inheritance or gift 

taxes, income taxes on the gain from the transfer of the bonds and notes, and 

franchise taxes. The interest on the bonds and notes is not subject to taxation 

Kasai: (1985 (Reg. Sess., 1986), c. 794, s. 21; 1995, c. 46, s. 5; 2000-179, s. 

§ 159D-56. Conflict of interest. 

If any member, officer or employee of the agency is interested either directly 

or indirectly, or is an officer or employee of or has an ownership interest in any 

firm or corporation interested directly or indirectly, in any contract with the 
agency, this interest shall be disclosed to the agency and shall be set forth in 
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the minutes of the agency, and the member, officer or employee having an 
interest in a contract shall not participate on behalf of the agency in the 
authorization of the contract. (1985 (Reg. Sess., 1986), c. 7 94, s. 22; 2000-179, 
eee.) 

§ 159D-57. Additional method. 

The foregoing sections of this Article provide an additional and alternative 
method for the doing of the things authorized and are supplemental and 
additional to powers conferred by other laws. This Article does not derogate 
any existing powers. The issuance of bonds or notes under the provisions of 
this Article need not comply with the requirements of any other law applicable 
to the issuance of bonds or notes. (1985 (Reg. Sess., 1986), c. 794, s. 23; 
2000-179, s. 2.) 
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Chapter 159E. 

Registered Public Obligations Act. 

Sec. Sec. 
159E-1. Short title. 159E-8. Agents; depositories. 
159E-2. Definitions. 159E-9. Costs; collection. 
159E-3. Declaration of State interest; pur- 4159F-10. Security for deposits. 

159E-4. Systems of registration. 
159E-5. Certificated registered public obliga- 

poses. 159E-11. Public records; locations. 
159E-12. Applicability; determination. 

tions; execution; authentication. 159E-13. Construction. 
159E-6. Certificated registered public obliga- 109E-14. Amendment or repeal; effect. 

tion; signatures. 159E-15. Severability. 
159E-7. Certificated registered public obliga- 

tion; seal. 

§ 159E-1. Short title. 

This Chapter may be cited as the “Registered Public Obligations Act.” (1983, 
CeG220\s; Ai) 

§ 159E-2. Definitions. 

As used in this Chapter, the following terms have the following meanings, 
unless the context otherwise requires: 

(1) “Authorized officer” means any individual required or permitted, alone 
or with others, by any provision of law or by the issuing public entity, 
to execute on behalf of the public entity a certificated registered public 
obligation or a writing relating to an uncertificated registered public 
obligation. 

(2) “Certificated registered public obligation” means a registered public 
obligation which is represented by an instrument. 

(3) “Code” means the Internal Revenue Code of 1954, as amended. 
(4) “Commission” means the Local Government Commission. 
(5) “Facsimile seal” means the reproduction by engraving, imprinting, 
ee or other means of the seal of the issuer, official or official 
ody. 

(6) “Facsimile signature” means the reproduction by engraving, imprint- 
ing, stamping, or other means of the manual signature. 

(7) “Financial intermediary” means a bank, broker, clearing corporation 
or other person or the custodian for or nominee of any of them which 
in the ordinary course of its business maintains registered public 
obligation accounts for its customers, when so acting. 

(8) “Issuer” means a public entity which issues an obligation. 
(9) “Obligation” means an agreement of a public entity issuer to pay 

principal and any interest thereon, whether in the form of a contract 
to repay borrowed money, a lease, an installment purchase agreement 
or otherwise, and includes a share, participation, or other interest in 
any such agreement. 

(10) “Official actions” means the actions by statute, order, ordinance, 
resolution, contract, or other authorized means by which the issuer 
provides for issuance of a registered public obligation. 

(11) “Official or official body” means the officer or board that is empowered 
under the laws applicable to an issuer to provide for original issuance 
of an obligation of the issuer, by defining the obligation and its terms, 
conditions and other incidents, the successor or successors of any such 
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official or official body, and such other person or group of persons as 

shall be assigned duties of such official or official body with respect to 

a registered public obligation under applicable law from time to time. 

Unless otherwise provided by law, the State Treasurer shall be the 

“official” for the issuance of all State obligations. 

(12) “Public entity” means any entity, department, or agency which is 

empowered under the laws of this State, to issue obligations any 

interest with respect to which may, under any provision of law, be 

provided an exemption from the income tax referred to in the Code. 

The term “public entity” may thus include, without limitation, this 

State, an entity deriving powers from and acting pursuant to the 

State Constitution or a special legislative act, a political subdivision, 

a municipal corporation, a State university or college, a special 

district, a public authority and other similar entities. 

(13) “Registered public obligation” means an obligation issued by a public 

entity pursuant to a system of registration. 

(14) “System of registration” and its variants means a plan that provides: 

a. With respect to a certificated registered public obligation, that (1) 

the certificated registered public obligation specify a person 

entitled to the registered public obligation or the rights it repre- 

sents, and (ii) transfer of the certificated registered public obli- 

gation and the rights it represents may be registered upon books 

maintained for that purpose by or on behalf of the issuer; and 

b. With respect to an uncertificated registered public obligation, that 

(i) books maintained by or on behalf of the issuer for the purpose 

of registration of the transfer of a registered public obligation 

specify a person entitled to the registered public obligation and 

the rights evidenced thereby, and (ii) transfer of the uncertificated 

registered public obligation and the rights evidenced thereby be 

registered upon such books. 
(15) “Uncertificated registered public obligation” means a registered pub- 

lic en which is not represented by an instrument. (1983, c. 322, 

s. 1. 

§ 159E-3. Declaration of State interest; purposes. 

(a) The Code provides that interest with respect to certain obligations may 

not be exempt from federal income taxation unless they are in registered form. 

It is therefore a matter of State concern that public entities be authorized to 

provide for the issuance of obligations in such form. It is a purpose of this 

Chapter to empower all public entities to establish and maintain a system 

pursuant to which obligations may be issued in registered form within the 

meaning of the applicable provisions of the Code. , 

(b) Obligations have traditionally been issued predominantly in bearer 

rather than in registered form, and a change from bearer to registered form 

may affect the relationships, rights and duties of issuers of and the persons 

that deal with obligations, and by such effect, the costs. Such effects will 

impact the various issuers and varieties of obligations differently depending on 

their legal and financial characteristics, their markets and their adaptability 

to recent and prospective technological and organizational developments. It is 

therefore a matter of State concern that public entities be provided flexibility 

in the development of such systems and control over system incidents, so as to 

accommodate such differing impacts. It is a purpose of this Chapter to 
empower the establishment and maintenance, and amendment from time to 
time, of differing systems of registration of obligations, including system 
incidents, so as to accommodate the differing impacts upon issuers and 
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varieties of obligations. It is further a purpose of this Chapter to authorize 
systems that will facilitate the prompt and accurate transfer of registered 
public obligations and the development of practices with regard to the 
registration and transfer of registered public obligations in order to maintain 
market acceptance for obligations of public entities. (1983, c. gaansetl,) 

§ 159E-4. Systems of registration. 

(a) Each issuer, with the approval of the Commission, is authorized to 
establish and maintain a system of registration with respect to each obligation 
which it issues. The system may either be (i) a system pursuant to which only 
certificated registered public obligations are issued, or (ii) a system pursuant 
to which only uncertificated registered public obligations are issued, or (iii) a 
system pursuant to which both certificated and uncertificated registered public 
obligations are issued. The issuer may amend, discontinue and reinstitute any 
system, from time to time, subject to covenants. 

(b) The system shall be established, amended, discontinued, or reinstituted, 
for the issuer by the official or official body. 

(c) The system shall be described in the registered public obligation or in the 
official actions which provide for original issuance of the registered public 
obligation, and in subsequent official actions providing for amendments and 
other matters from time to time. Such description may be by reference to a 
program of the issuer which is established by the official or official body. 

(d) The system shall define the method or methods by which transfer of the 
public obligations shall be effective with respect to the issuer, and by which 
payment of principal and any interest shall be made. The system may permit 
the issuance of registered public obligations in any denomination to represent 
several registered public obligations of smaller denominations. The system 
may also provide for the form of any certificated registered public obligation, or 
of any writing relating to an uncertificated registered public obligation, for 
identifying numbers or other designations, for a sufficient supply of certificates 
for subsequent transfers, for record and payment dates, for varying denomi- 
nations, for communications to holders or owners of obligations, and for 
accounting, cancelled certificate destruction and other incidental matters. 
Unless the issuer otherwise provides, the record date for interest payable on 
the first or fifteenth day of a month shall be the fifteenth day or the last 
business day of the preceding month, respectively, and for interest payable on 
other than the first or fifteenth day of a month, shall be the fifteenth calendar 
day before the interest payment date. 

(e) Under a system pursuant to which both certificated and uncertificated 
registered public obligations are issued, both types of registered public 
obligations may be regularly issued, or one type may be regularly issued and 
the other type issued only under described circumstances or to particular 
described categories of owners. 

(f) The system may include covenants of the issuer as to amendments, 
discontinuances, and reinstitutions of the system and the effect of such on the 
exemption of interest from the income tax provided for by the Code. 

(g) Whenever an issuer shall issue an uncertificated registered public 
obligation, the system of registration may provide that a true copy of the 
official actions of the issuer relating to such uncertificated registered public 
obligation be maintained by the issuer or by the person, if any, maintaining 
such system on behalf of the issuer, so long as the uncertificated registered 
public obligation remains outstanding and unpaid. A copy of such official 
actions, verified to be such by an authorized officer, shall be admissible before 
any court of record, administrative body or arbitration panel without further 
authentication. 
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(h) Nothing in this Chapter shall preclude a conversion from one of the 

forms of registered public obligations provided for by this Chapter to a form of 

obligation not provided for by this Chapter if interest on the obligation so 

converted will continue to be exempt from the income tax provided for by the 

Code. 
(i) The rights provided by other laws with respect to obligations in forms not 

provided for by this Chapter shall, to the extent not inconsistent with this 

Chapter, apply with respect to registered public obligations issued in forms 

authorized by this Chapter. This includes Subchapter IV of Chapter 159 of the 

General Statutes and the “State Debt” provisions of Chapter 142 of the General 

Statutes. (1983, c. 322, s. 1.) 

§ 159E-5. Certificated registered public obligations; exe- 

cution; authentication. 

(a) Acertificated registered public obligation shall be executed by the issuer 

by the manual or facsimile signature or signatures of authorized officers. Any 

signature of an authorized officer may be attested by the manual or facsimile 

signature of another authorized officer. 

(b) In addition to the signatures referred to in (a) of this section any 

certificated registered public obligation or any writing relating to an 

uncertificated registered public obligation may include a certificate or certifi- 

cates signed by the manual or facsimile signature of an authenticating agent, 

registrar, transfer agent or the like. (1983, c. 322, s. 1; 1987, c. 282, s. 29.) 

§ 159E-6. Certificated registered public obligation; signa- 

tures. 

(a) Any certificated registered public obligation signed by the authorized 

officers at the time of the signing thereof shall remain valid and binding, 

notwithstanding that before the issuance thereof any or all of such officers 

shall have ceased to fill their respective offices. 

(b) Any authorized officer empowered to sign any certificated registered 

public obligation may adopt as and for the signature of such officer the 

signature of a predecessor in office in the event that such predecessor's 

signature appears on such certificated registered public obligation. An unau- 

thorized officer incurs no liability by adoption of a predecessor’s signature that 

would not be incurred by such authorized officer if the signature were that of 

such authorized officer. (1983, c. 322, s. 1.) 

§ 159E-7. Certificated registered public obligation; seal. 

When a seal is required or permitted in the execution of any certificated 

registered public obligation, an authorized officer may cause the seal to be 

printed, engraved, stamped, or otherwise placed in facsimile thereon. The 

taps ini'e itis has the same legal effect as the impression of the seal. (1983, c. 

emale 

§ 159E-8. Agents; depositories. 

(a) An issuer, with the approval of the Commission, may appoint for such 

term as may be agreed, including for so long as a registered public obligation 

may be outstanding, corporate or other authenticating agents, transfer agents, 

registrars, paying or other agents and specify the terms of their appointment, 

including their rights, their compensation and duties, limits upon their 

liabilities and provision for their payment of liquidated damages in the event 
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of breach of certain of the duties imposed, which liquidated damages may be 
made payable to the issuer, the owner or a financial intermediary. None of such 
agents need have an office or do business within this State. 

(b) An issuer may agree with financial intermediaries in connection with the 
establishment and maintenance by others of a depository system for the 
transfer or pledge of registered public obligations or any interest therein. Any 
such financial intermediaries may, if qualified and acting as fiduciaries, also 
serve as authenticating agents, transfer agents, registrars, paying or other 
agents of the issuer with respect to the same issue of public obligations. 

(c) Nothing in this Chapter shall preclude the issuer from itself performing, 
either alone or jointly with others, any transfer, registration, authentication, 
Barareh depository or other function described in this section. (1983, c. nA, 
s. 1. 

§ 159E-9. Costs; collection. 

(a) An issuer, prior to or at original issuance of registered public obligations, 
may provide as a part of a system of registration that the transferor or 
transferee of the registered public obligations pay all or a designated part of 
the costs of the system as a condition precedent to transfer, that costs be paid 
out of proceeds of the registered public obligations, or that both methods be 
used. The portion of the costs of the system not provided to be paid for by the 
transferor or transferee or out of proceeds shall be the responsibility of the 
issuer. Moneys for the discharge of this responsibility may be appropriated 
annually. 

(b) The issuer may as a part of the system of registration provide for 
reimbursement or for satisfaction of its responsibility for costs by others. The 
issuer may enter into agreements with others respecting such reimbursement 
or satisfaction, may establish fees and charges pursuant to such agreements or 
otherwise, and may provide that the amount or estimated amount of such fees 
and charges shall be reimbursed or satisfied from the same sources and by 
means of the same collection and enforcement procedures and with the same 
priority and effect as with respect to the obligation. (1983, c. 322, s. 1.) 

§ 159-10. Security for deposits. 
Obligations issued by public entities under the laws of one or more states, 

territories, or possessions of the United States, the Commonwealth of Puerto 
Rico, or the District of Columbia, which are in registered form, whether or not 
represented by an instrument, and which, except for their form, satisfy the 
requirements with regard to security for deposits of moneys of public agencies 
prescribed pursuant to any law of this State, shall be deemed to satisfy all such 
requirements even though they are in registered form if a security interest in 
such obligations is perfected under the laws of this State on behalf of the public 
agencies whose moneys are so deposited. (1983, c. 322, s. 1.) 

§ 159E-11. Public records; locations. 

(a) Records, with regard to the ownership of or security interests in 
registered public obligations, are not subject to inspection or copying under 
any law of this State relating to the right of the public to inspect or copy public 
records, notwithstanding any law to the contrary. This provision shall not 
exempt from public inspection records of ownership of a public entity’s own 
holdings in this type of security. 

(b) Registration records of the issuer may be maintained at such locations 
within or without this State as the issuer shall determine. ( LOSSseNS 22 ess 14) 
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§ 159E-12. Applicability; determination. 

(a) Unless at any time prior to or at original issuance of a registered public 

obligation the official or official body of the issuer determines otherwise, this 

Chapter shall be applicable to such registered public obligation notwithstand- 

ing any provision of law to the contrary. When this Chapter is applicable, no 

contrary provision shall apply. 
(b) Nothing in this Chapter limits or prevents issuance of obligations in any 

other form or manner authorized by law. 

(c) Unless determined otherwise pursuant to subsection (a) of this section, 

the provisions of this Chapter shall be applicable with respect to obligations 

which have heretofore been approved by vote, referendum or hearing autho- 

rizing or permitting the authorization of obligations in bearer and registered 

form, or in bearer form only, and such obligations need not be resubmitted for 

a further vote, referendum or hearing for the purpose of authorizing or 

permitting the authorization of registered public obligations pursuant to this 

Chapter-(19G50c 9225s.) 

§ 159E-13. Construction. 

This Chapter shall be construed in conjunction with the Uniform Commer- 

cial Code and the principles of contract law relative to the registration and 

transfer of obligations. (1983, c. 322, s. 1.) 

§ 159E-14. Amendment or repeal; effect. 

The State hereby covenants with the owners of any registered public 

obligations that it will not amend or repeal this Chapter if the effect may be to 

impair the exemption from income taxation of interest on registered public 

obligations. (1983, c. 322, s. 1.) 

§ 159E-15. Severability. 

If any provision or the application of any provision of this Chapter shall be 

invalid, such shall not affect the validity of other provisions or other applica- 

tions, it hereby being declared that the provisions or the applications of this 

Chapter are separable and this Chapter would have been enacted with the 

invalid provision omitted or without the invalid application in any event. 

G9885ck822 fant) 
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Chapter 159F. 

North Carolina Energy Development Authority. 

§§ 159F-1 through 159F-9: Repealed by Session Laws 1993, c. 16, s. 1. 

Editor’s Note. — Session Laws 1993, c. 16, deliver all records and any remaining assets of 
which repealed this Chapter, in s. 2 provides the North Carolina Development Authority to 
that upon the effective date of the act (July 1, the Director of the Energy Division of the 
1993), the Secretary of Administration shall Department of Commerce. 
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Chapter 159G. 

North Carolina Clean Water Revolving Loan and Grant 
Act of 1987. 

Sec. 
159G-1. 
159G-2. 
159G-3. 
159G-4. 
159G-5. 

Short title. 
Purpose. 
Definitions. 
Appropriations. 
Clean Water Revolving Loan and 

Grant Fund. 
Distribution of funds. 
[Reserved.] 
Application; environmental assess- 

ment; notice; hearing. 
Eligibility. 

159G-6. 
159G-7. 
159G-8. 

159G-9. 

§ 159G-1. Short title. 

. Priorities. 
. Withdrawal of commitment. 
. Disbursement. 
. Revolving loans and grants. 
. Inspection. 
. Rules. 

. Federal grants and loans. 

. Annual reports to Joint Legislative 
Commission on Governmental Op- 
erations. 

159G-18. Applicant borrowing authority. 

This Chapter shall be known and may be cited as the “North Carolina Clean 
Water Revolving Loan and Grant Act of 1987”. (1987, c. 796, s. 1.) 

Editor’s Note. — Session Laws 1987, c. 796, 
ss. 6 and 7, provide: 

“Sec. 6. This act shall be construed liberally 
to effectuate the legislative intent and the pur- 
poses as complete and independent authority 
for the performance of each and every act and 
thing authorized by this act, and all powers 
granted shall be broadly interpreted to effectu- 
ate the intent and purposes and not as a 
limitation of powers. 

“Sec. 7. If a section, subsection, subdivision, 
clause or provision of this act is adjudged un- 
constitutional or is ineffective, the remainder of 
this act shall be valid and effective. Any other 
section, subsection, subdivision, clause, or pro- 

vision of this act shall not on account of that 
judgment be considered invalid or ineffective 
and the inapplicability or invalidity of a sec- 
tion, subsection, subdivision, clause, or provi- 

sion of this act in one or more instances or 
under one or more circumstances shall not be 
taken to affect or prejudice in any way its 
applicability or validity in any other instance or 
under any other circumstance.” 

Session Laws 1993, c. 542, the Education, 
Clean Water, and Parks Bond Act of 1993, 
provides, subject to a vote of the qualified 
voters of the State, for the issuance of general 
obligation bonds of the State, to be allocated, 
inter alia, forty-five million dollars 
($45,000,000) to provide State matching funds 
required to receive federal wastewater or water 
supply assistance funds and to provide addi- 
tional funding for the Clean Water Revolving 
Loan and Grant Fund established in Chapter 
159G or to provide funding by grants and loans 
to local government units, and one hundred 

99 

million dollars ($100,000,000) to provide loans 
to local government units to finance all or a 
portion of the cost of construction, improve- 
ments, enlargements, extensions, and recon- 

struction of water supply systems, wastewater 
collection systems, wastewater treatment 
works, and water conservation projects. 

Session Laws 1993, c. 542 further provides 
that the funds to be derived from the sale of the 
Clean Water bonds authorized by the act are 
sufficient to meet no more than a fraction of the 
needs which now exist and will arise in the 
immediate future, and that for this reason, 
although public necessity and the criteria es- 
tablished by Chapter 159G shall be the primary 
consideration in granting and loaning funds, 
great emphasis shall also be placed on the 
creation of efficient systems of regional waste- 
water disposal and regional water supply, and 
on the willingness and ability of local govern- 
ment units to meet their responsibilities 
through sound fiscal policies, creative planning, 
and efficient operation and management. 

Session Laws 2003-284, s. 11.10, provides: 
“Notwithstanding the provisions of Chapter 
159G of the General Statutes, the Department 
of Environment and Natural Resources may 
transfer and use up to one million seven hun- 
dred thousand dollars ($1,700,000) of the funds 
available in the General Water Supply Revolv- 
ing Loan Account for the 2003-2004 fiscal year 
to match the federal grant moneys authorized 
by section 1452 of the federal Safe Drinking 
Water Act Amendments of 1996 for the 2003- 
2004 fiscal year. The General Water Supply 
Revolving Loan Account is an account under 
the Clean Water Revolving Loan and Grant 
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Fund and is established under G.S. 159G-4. 

The Clean Water Revolving Loan and Grant 

Fund is established by G.S. 159G-5.” 

Session Laws 2003-284, s. 1.2, provides: 

“This act shall be known as the ‘Current Oper- 

ations and Capital Improvements Appropria- 

tions Act of 2003’.” 
Session Laws 2003-284, s. 49.3, provides: 

CH. 159G. CLEAN WATER REVOLVING LOAN §159G-3 

“Except for statutory changes or other provi- 

sions that clearly indicate an intention to have 

effects beyond the 2003-2005 fiscal biennium, 

the textual provisions of this act apply only to 

funds appropriated for, and activities occurring 

during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5 is a 

severability clause. 

§ 159G-2. Purpose. 

The General Assembly hereby recognizes that a critical need exists in this 

State to provide for a low-interest funding source for municipal water and 

wastewater capital facilities. Local government efforts to meet this need have 

been restricted by the inability of many units to finance necessary improve- 

ments to inadequate or nonexistent water supply and wastewater treatment 

systems. The decrease in financial capacity has resulted in large part from the 

diminished availability of federal loans and grants and the elimination of the 

federal general revenue sharing program, which funded a wide range of local 

capital improvements. 
The problems have been further complicated by the uncertainty concerning 

Clean Water Act funding, the growing number of local units which are under 

moratoriums against additional connections for sewer service, and the July 1, 

1988, deadline for compliance with federal effluent standards. 

It is the intent and purpose of the General Assembly by this Chapter to 

create a program to facilitate early construction of these environmental 

improvements by establishing a revolving loan fund for financing such 

projects. This fund will enable local government units to obtain low-interest 

loans for financing projects for wastewater treatment and for certain emer- 

gency purposes. This fund will also enable local government units and 

nonprofit water corporations to obtain low-interest loans for financing projects 

for water supply. It is the further intent and purpose of the General Assembly 

to provide grants to local government units for wastewater treatment and to 

provide grants to local government units and nonprofit water corporations for 

water supply facilities. The General Assembly seeks by this Chapter to 

encourage and assist local government units to meet their responsibilities to 

their citizens to maintain a clean and healthful environment and an abundant 

supply of pure water and further to provide an adequate base for economic 

growth. (1987, c. 796, s. 1; 1999-213, s. 1.) 

§ 159G-3. Definitions. 

As used in this Chapter, the following words shall have the meanings 

indicated, unless the context clearly requires otherwise: 
(1) Repealed by Session Laws 1991, c. 186, s. 1. 
(2) “Applicant” means a local government unit that applies for a revolving 

loan or grant under the provisions of this Chapter. In addition, a local 

government may provide funds to a nonprofit agency which is cur- 

rently under contract and authorized to provide wastewater treat- 

ment or water supply services to that local government unit. For 
purposes of the Drinking Water Treatment Revolving Loan Fund 
established by G.S. 159G-5(d), “applicant” also means a nonprofit 
water corporation that is incorporated in compliance with Chapter 
55A of the General Statutes solely for the purpose of providing 
community water or community water and wastewater and that is 
eligible for a federal loan or a federal loan and grant from the Rural 
Utility Services Division, U.S. Department of Agriculture. 
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(2a) “Bond rating” means the numerical rating of a local government unit 
developed by the North Carolina Municipal Council, Inc., or any 
successor thereto. The rating formula is based on 100 being a 
theoretically “perfect” local government unit and is an assessment of 
the creditworthiness of the unit. Local government units with a rating 
below 75 or with no ratings have limited, if any, access to the private 
markets for financing water and sewer or other debt. 

(3) “Clean Water Revolving Loan and Grant Fund” means the fund 
established in the Department of Environment and Natural Re- 
sources to carry out the provisions of this Chapter, with various 
accounts therein as herein provided. 

(4) “Construction costs” means the actual costs of planning, designing and 
constructing any project for which a revolving loan or grant is made 
under this Chapter including planning; environmental assessment; 
wastewater system analysis, evaluation and rehabilitation; engineer- 
ing; legal, fiscal, administrative and contingency costs for water 
supply systems, wastewater collection systems, wastewater treat- 
ment works and any extensions, improvements, remodeling, addi- 
tions, or alterations to existing systems. Construction costs may 
include excess or reserve capacity costs, attributable to no more than 
20-year projected domestic growth, plus ten percent (10%) unspecified 
industrial growth. In addition, construction costs shall include any 
fees payable to the Environmental Management Commission or the 
Division of Environmental Health for review of applications and grant 
of permits, and fees for inspections under G.S. 159G-14. Construction 
costs may also include the costs for purchase or acquisition of real 
property. 

(5) “Grant” means a sum of money given by the State to an applicant to 
subsidize the construction costs of a project authorized by this 
Chapter, without any obligation on the part of such unit to repay such 
sum. 

(6) “Commission for Health Services” means the Commission for Health 
Services created by G.S. 130A-29. 

(6a) “Debt instrument” means an instrument in the nature of a promis- 
sory note executed by an applicant under the provisions of this 
Chapter, to evidence a debt to the State and obligation to repay the 
principal, plus interest, under stated terms. 

(7) “Division of Environmental Health” means the Division of Environ- 
mental Health of the Department of Environment and Natural 
Resources. 

(7a) “Economically distressed local government unit” means a local gov- 
ernment unit located, in whole or in part, in a county designated as 
economically distressed by the Secretary of Commerce under G.S. 
143B-4387A. 

(8) “Environmental Management Commission” means the Environmental 
Management Commission of the Department of Environment and 
Natural Resources. 

(9) “Local Government Commission” means the Local Government Com- 
mission of the Department of the State Treasurer, established by 
Article 2 of Chapter 159 of the General Statutes. 

(10) “Local government unit” means a county, city, town, incorporated 
village, consolidated city-county, as defined by G.S. 160B-2(1), includ- 
ing such a consolidated city-county acting with respect to an urban 
service district defined by a consolidated city-county, sanitary district, 
metropolitan sewerage district, metropolitan water district, county 
water and sewer district, water and sewer authority, joint agency 
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authorized by agreement between two cities and towns to operate an 

airport pursuant to G.S. 63-56 and that also provided water and 

wastewater services off the airport premises before January 1, 1995, 

joint agency created pursuant to Part 1 of Article 20 of Chapter 160A 

of the General Statutes, or the Eastern Band of Cherokee Indians in 

North Carolina. 
(11) Repealed by Session Laws 1991, c. 186, s. 1. 

(12) “Receiving agency” means the Division of Environmental Health with 

respect to receipt of applications for revolving loans and grants for 

water supply systems, and the Environmental Management Commis- 

sion and the Division of Water Quality with respect to receipt of 

applications for revolving loans and grants for wastewater systems. 

(13) “Revolving construction loan” means a sum of money loaned by the 

State to an applicant to subsidize the construction costs of a project 

authorized by this Chapter, with an obligation on the part of the 

applicant to repay such sum, the proceeds of such repayment to be 

deposited in the fund from which the loan was made. 

(14) “Revolving emergency loan” means a sum of money loaned by the 

State to a local government unit upon a certification, as provided in 

this Chapter, of a serious public health hazard, with an obligation on 

the part of such unit to repay such sum. 
(15) “Revolving loan” includes a revolving construction loan and an 

emergency loan. 
(15a) “State” means the State of North Carolina. 

(15b) “State Treasurer” means the Treasurer of the State elected pursu- 

ant to Article III, Section 7 of the Constitution or his designated 

representative. 
(16) “Wastewater Accounts” means the various accounts in the Clean 

Water Revolving Loan and Grant Fund established in the Department 

of Environment and Natural Resources under this Chapter for revolv- 

ing loans and grants for wastewater treatment work and wastewater 

collection system projects. 
(17) “Wastewater collection system” means a unified system of pipes, 

conduits, pumping stations, force mains, and appurtenances other 

than interceptor sewers, for collecting and transmitting water-carried 

human wastes and other wastewater from residences, industrial 

establishments or any other buildings, and owned by a local govern- 

ment unit. 
(18) “Wastewater treatment works” means the various facilities and 

devices used in the treatment of sewage, industrial waste or other 

wastes of a liquid nature, including the necessary interceptor sewers, 

outfall sewers, phosphorous removal equipment, pumping, power and 
other equipment and their appurtenances. 

(19) “Water Supply Accounts” means the various accounts in- the Clean 
Water Revolving Loan and Grant Fund established in the Department 
of Environment and Natural Resources under this Chapter for revolv- 
ing loans and grants for water supply system projects. 

(20) “Water supply system” means a public water supply system consist- 
ing of facilities and works for supplying, treating and distributing 
potable water including, but not limited to, impoundments, reser- 
voirs, wells, intakes, water filtration plants and other treatment 
facilities, tanks and other storage facilities, transmission mains, 
distribution piping, pipes connecting the system to other public water 
supply systems, pumping equipment and all other necessary appur- 
tenances, equipment and structures. (1987, c. 796, s. 1; 1989, c. 727, s. 
206; c. 770, s. 36; c. 799, s. 13; 1989 (Reg. Sess., 1990), c. 1004, s. 58; 
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1991, c. 186, s. 1; 1995, c. 461, s. 11; 1995 (Reg. Sess., 1996), c. 644, s. 
AOC aoe Sao Los ato Sal LA co. doo (ebOmen ie, loud Zl. S28, 
1999-329, s. 12.1; 2002-176, s. 5.) 

Editor’s Note. — Section 143B-437A, re- leted “or” preceding “joint agency created pur- 
ferred to in subdivision (7a), was renumbered = suant to” and added “or the Eastern Band of 
as 148B-437.01. Cherokee Indians in North Carolina” near the 

Effect of Amendments. — Session Laws end of subdivision (10). 
2002-176, s. 5, effective October 31, 2002, de- 

§ 159G-4. Appropriations. 

(a) Of the funds appropriated to the Clean Water Revolving Loan and Grant 
Fund, the amount required in each fiscal year to provide the State match of any 
federal funds deposited into the Water Pollution Control Revolving Fund shall 
be allocated to that fund. 

(b) Of the appropriations made from the General Fund to the Clean Water 
Revolving Loan and Grant Fund for use of the Department of Environment 
and Natural Resources as provided in this Chapter, allocations are made as 
follows after first subtracting the amounts allocated under subsection (a) of 
this section, to the extent that there are any excess funds available: 

Wastewater Accounts 
General Wastewater Revolving 

Loan Account 39.00% 
Emergency Wastewater Revolving 

Loan Account 10.00% 
High-Unit Cost Wastewater 

Account 20.00% 
Water Supply Accounts 

General Water Supply 
Revolving Loan Account 21.00% 

High-Unit Cost Water Supply 
Account 5.00% 

Emergency Water Supply Revolving 
Loan Account 5.00% 

(c) All payments of interest and repayments of principal resulting from 
revolving loans shall be credited to the respective accounts from which the 
revolving loan funds were disbursed. Terms and conditions for repayment of 
revolving loans shall be established by the Department of Environment and 
Natural Resources, with the assistance of the Local Government Commission, 
consistent with the requirements of the Federal Water Pollution Control Act 
and this Chapter. Provided, the interest rate for all revolving loans authorized 
by this Chapter shall be fixed at the same percent per annum as the interest 
rate fixed under the Federal Water Pollution Control Act for loans from the 
Water Pollution Control Revolving Fund established by G.S. 159G-5(c), not to 
exceed the lesser of four percent (4%) or one half (1/2) the prevailing national 
market rate for tax exempt general obligation debt of similar maturities 
derived from a published indicator. Provided further, the interest rate may be 
fixed at a lower rate per annum if authorized by the Federal Water Pollution 
Control Act Regulations. It is the intent of the General Assembly to provide 
uniform interest payments for all loans made to applicants irrespective of the 
account from which loans are made for either wastewater or water supply 
projects. (1987, c. 796, s. 1; 1989, c. 500, s. 123; c. 770, s. 36; 1991, c. 186, s. 2; 
19938, c. 542, s. 12(a); 1997-443, s. 11A.123; 1999-213, s. 3.) 
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Editor’s Note. — Session Laws 19938, c. 542, 
s. 12(c) provides that the amendments to G:S. 
159G-4(b) and G.S. 159G-6(a) by ss. 12(a) and 
(b) of c. 542 become effective January 1, 1994, if 
a majority of those voting on the question of 
issuance of $145,000,000 of North Carolina 
Clean Water Bonds vote in favor of such issu- 
ance. The bonds were approved at election. 

Session Laws 2003-284, s. 11.10, provides: 
“Notwithstanding the provisions of Chapter 
159G of the General Statutes, the Department 
of Environment and Natural Resources may 
transfer and use up to one million seven hun- 
dred thousand dollars ($1,700,000) of the funds 
available in the General Water Supply Revolv- 
ing Loan Account for the 2003-2004 fiscal year 
to match the federal grant moneys authorized 
by section 1452 of the federal Safe Drinking 
Water Act Amendments of 1996 for the 2003- 
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2004 fiscal year. The General Water Supply 
Revolving Loan Account is an account under 
the Clean Water Revolving Loan and Grant 
Fund and is established under G.S. 159G-4. 
The Clean Water Revolving Loan and Grant 
Fund is established by G.S. 159G-5.” 

Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5 is a 
severability clause. 

§ 159G-5. Clean Water Revolving Loan and Grant Fund. 

(a) There is established in the Department of Environment and Natural 
Resources a fund to be known as the Clean Water Revolving Loan and Grant 
Fund. The Fund is to be administered by the Department of Environment and 
Natural Resources which shall be responsible for receipt and disbursement of 
all moneys as appropriated and provided for in this Chapter. 

(b) Funds in the various accounts in the Clean Water Revolving Loan and 
Grant Fund may be invested in the same manner as permitted for investments 
of funds belonging to the State or held in the State Treasury. Interest earnings 
derived from such investments shall be credited to the respective accounts 
from which funds were used to make such investments. 

(c) Within the Clean Water Revolving Loan and Grant Fund there shall be 
a special account known as the Water Pollution Control Revolving Fund. This 
account shall be established and managed in accordance with the require- 
ments of Title VI of the Federal Water Quality Act of 1987 (P.L. 100-4), to 
achieve the purposes and goals of the Federal Water Pollution Control Act. The 
funds in the Water Pollution Control Revolving Fund shall be available in 
perpetuity and exclusively for the purpose of providing revolving construction 
loans and other assistance as specified in Title VI of the Federal Water Quality 
Act of 1987 and the regulations thereunder, including making grants to the 
extent permitted thereby. 

(d) The Drinking Water Treatment Revolving Loan Fund is established as a 
special account within the Clean Water Revolving Loan and Grant Fund. This 
account shall be established and managed in accordance with the require- 
ments of section 130 of Title I of the federal Safe Drinking Water Act 
Amendments of 1996 (Pub. L. 104-182; 110 Stat. 1662; 42 U.S.C. § 300j-12), to 
achieve the purposes and goals of the federal Safe Drinking Water Act 
Amendments of 1996. The funds in the Drinking Water Treatment Revolving 
Loan Fund may be used only for the purposes of providing revolving construc- 
tion loans and other assistance as set forth in section 130 of Title I of the 
federal Safe Drinking Water Act Amendments of 1996 and the regulations 
promulgated thereunder, including making grants to the extent permitted by 
these amendments or these regulations. (1987, c. 796, s. 1; 1991, c. 186, s. 3; 
1997-206, s. 1;:1997-443, s. 11A.123.) 

Editor’s Note. — Session Laws 2003-284, s. sions of Chapter 159G of the General Statutes, 
11.10, provides: “Notwithstanding the provi- the Department of Environment and Natural 
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Resources may transfer and use up to one 
million seven hundred thousand _ dollars 
($1,700,000) of the funds available in the Gen- 
eral Water Supply Revolving Loan Account for 
the 2003-2004 fiscal year to match the federal 
grant moneys authorized by section 1452 of the 
federal Safe Drinking Water Act Amendments 
of 1996 for the 2003-2004 fiscal year. The Gen- 
eral Water Supply Revolving Loan Account is 
an account under the Clean Water Revolving 
Loan and Grant Fund and is established under 
G.S. 159G-4. The Clean Water Revolving Loan 
and Grant Fund is established by G.S. 159G-5.” 
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Session Laws 2003-284, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2003’.” 

Session Laws 2003-284, s. 49.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2003-2005 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2003-2005 fiscal biennium.” 

Session Laws 2003-284, s. 49.5 is a 
severability clause. 

§ 159G-6. Distribution of funds. 

(a) Revolving loans and grants. 
(1) All funds appropriated or accruing to the Clean Water Revolving Loan 

and Grant Fund, other than funds set aside for administrative 
expenses, shall be used for revolving loans and grants to applicants 
for construction costs of wastewater treatment works, wastewater 
collection systems and water supply systems and other assistance as 
provided in this Chapter. 

(2) The maximum principal amount of a revolving loan or a grant may be 
one hundred percent (100%) of the nonfederal share of the construc- 
tion costs of any eligible project. The maximum principal amount of 
revolving loans made to any one applicant during any fiscal year shall 
be eight million dollars ($8,000,000). 

(2a) The maximum principal amount of grants made to any applicant over 
a period of three fiscal years shall be three million dollars 
($3,000,000). The Department of Environment and Natural Resources 
may limit the maximum principal amount of a grant under this 
subdivision to two million dollars ($2,000,000) or two-thirds of the 
eligible project cost, whichever is less, when the bond rating of the 
local government unit equals or is greater than 75 during any fiscal 
year and when one million dollars ($1,000,000) or one-third of the 
eligible project cost, whichever is less, is available to the local 
government unit as a loan from any source. 

(2b) Notwithstanding G.S. 159G-6(a)(2a), the maximum principal amount 
of grants made to any applicant for a high-unit cost wastewater 
project under G.S. 159G-6(b)(2) during any fiscal year shall be three 
million dollars ($3,000,000) if the applicant is a sewer district that 
includes three or more local government units. Notwithstanding G.S. 
159G-6(a)(2a), the maximum principal amount of grants made to any 
applicant for a high-unit cost water supply system under G.S. 159G- 
6(c)(2) during any fiscal year shall be three million dollars 
($3,000,000) if the applicant is either: (i) a water district that includes 
three or more local government units, or (ii) a county in which less 
than fifty percent (50%) of the population of the county is served by a 
public water system that is owned or operated by a local government 
unit or a nonprofit water corporation. 

(3) The State Treasurer shall be responsible for investing and distributing 
all funds appropriated or accruing to the Clean Water Revolving Loan 
and Grant Fund for revolving loans and grants under this Chapter. In 
fulfilling his responsibilities under this section, the State Treasurer 
shall make a written request to the Department of Environment and 
Natural Resources to arrange for the appropriated funds to be (i) 
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transferred from the appropriate accounts to an applicant to provide 
funds for one or more revolving loans or grants or (ii) invested as 
authorized by this Chapter with the interest on and the principal of 
such investments to be transferred to the applicant to provide funds 
for one or more revolving loans or grants. 

(b) Wastewater Accounts. — The sums allocated in G.S. 159G-4 and accru- 
ing to the various Wastewater Accounts in each fiscal year shall be used to 
make revolving loans and grants to local government units as provided below. 
The Department of Environment and Natural Resources shall disburse no 
funds from the Wastewater Accounts except upon receipt of written approval of 
the disbursement from the Environmental Management Commission. 

(1) General Wastewater Revolving Loan and Grant Account. — The funds 
in the General Wastewater Revolving Loan and Grant Account shall 
be used exclusively for the purpose of providing for revolving construc- 
tion loans or grants in connection with approved wastewater treat- 
ment work or wastewater collection system projects. 

(2) High-Unit Cost Wastewater Account. — The funds in the High-Unit 
Cost Wastewater Account shall be available for grants to applicants 
for high-unit cost wastewater projects. Eligibility of an applicant for 
such a grant shall be determined by comparing estimated average 
household user fees for water and sewer service, for debt service and 
operation and maintenance costs, to one and one-half percent (1.5%) 
of the median household income in the local government unit in which 
the project is located. The projects which would require estimated 
average household water and sewer user fees greater than one and 
one-half percent (1.5%) of the median household income are defined as 
high-unit cost wastewater projects and will be eligible for a grant 
equal to the excess cost, subject to the limitations in subdivision (a)(2) 
of this section. However, if the applicant upon completion of the 
project will have only a single utility service, then the eligibility of the 
applicant for such a grant shall be determined by comparing esti- 
mated average household user fees for the single utility service that 
will be offered, for debt service and operation and maintenance costs, 
to three-fourths percent (3/4%) of the median household income in the 
local government unit in which the project is located. The single 
utility projects which would require estimated average household 
water or sewer user fees (as appropriate) greater than three-fourths 
percent (3/4%) of the median household income are defined as high- 
unit cost wastewater projects and will be eligible for a grant equal to 
the excess cost, subject to the limitations in subdivision (a)(2) of this 
section. 

(3) Emergency Wastewater Revolving Loan Account. — The funds in the 
Emergency Wastewater Revolving Loan Account shall be available for 
revolving emergency loans to applicants in the event the Environmen- 
tal Management Commission certifies that a serious public health 
hazard, related to the inadequacy of existing wastewater facilities, is 
present or imminent in a community. 

(c) Water Supply Accounts. — The sums allocated in G.S. 159G-4 and 
accruing to the various Water Supply Accounts in each fiscal year shall be used 
to provide revolving loans and grants to applicants as provided below. The 
Department of Environment and Natural Resources shall disburse no funds 
from the Water Supply Accounts except upon receipt of written approval of the 
disbursement from the Secretary of Environment and Natural Resources. 

(1) General Water Supply Revolving Loan and Grant Account. — The 
funds in the General Water Supply Revolving Loan and Grant 
Account shall be used exclusively for the purpose of providing for 
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revolving construction loans and grants in connection with water 
supply systems generally and not upon a county allotment basis. 

(2) High-Unit Cost Water Supply Account. — The funds in the High-Unit 
Cost Water Supply Account shall be available for grants to applicants 
for high-unit cost water supply systems, on the same basis as provided 
in G.S. 159G-6(b)(2) for high-unit cost wastewater projects. 

(3) Emergency Water Supply Revolving Loan Account. — The funds in the 
Emergency Water Supply Revolving Loan Account shall be available 

_for revolving emergency loans to applicants in the event the Secretary 
of Environment and Natural Resources certifies either that a serious 
public health hazard, related to the water supply system, or that a 
drought emergency is present or imminent in a community. 

(4) Inter-Account Transfers. — The Department of Environment and 
Natural Resources may transfer funds from the General Water 
Supply Revolving Loan and Grant Account to the Emergency Water 
Supply revolving Loan Account in the event that the Secretary of 
Environment and Natural Resources certifies that a drought emer- 
gency exists and that additional emergency funds are needed to assist 
water supply systems that are experiencing a drought emergency. 

(d) Repealed by Session Laws 1991, c. 186, s. 4. 
(e) Notwithstanding any other provision of this Chapter, funds in the Water 

Pollution Control Revolving Fund shall not be available as grants except to the 
extent permitted by Title VI of the Federal Water Quality Act of 1987 and the 
regulations thereunder. (1987, c. 796, s. 1; 1989, c. 727, s. 207; c. 770, s. 36; 
1991 c. 186, s. 4; 1993, 8.542, s. 12(b); 1997-443, s. 11A.123; 1998-132, s. 15; 
Mare s. 14.19(b); 1999-213, s. 4; 1999-329, s. 12.2; 2000-156, s. 3; 2002-176, 
yal 

Editor’s Note. — Session Laws 2001-416, s. 
1(a), provides: “Notwithstanding any other pro- 
vision of law, the State Treasurer shall defer 
the issuance of any of the following until after 
January 1, 2002: 

“(1) State of North Carolina Clean Water 
Bonds authorized in S.L. 1998-132. 

“(2) State of North Carolina Natural Gas 
Bonds authorized for the construction of natu- 
ral gas facilities in S.L. 1998-132. 

“(3) State of North Carolina Public School 
Building Bonds authorized for public school 
building capital improvements in S.L 1995- 
6317” 

Session Laws 2001-416, ss. 1(b) to 7(b), pro- 
vide for reallocation of Clean Water Bonds for 
unsewered community grants and for supple- 
mental grants to eligible local government 
units to match funds to plan or improve needed 
water and sewer projects, and defer the issu- 
ance of Clean Water Bonds authorized in Ses- 
sion Laws 1998-132, Natural Gas Bonds autho- 

rized in Session Laws 1998-132, and Public 
School Building Bonds authorized in Session 
Laws 1995, c. 631, until after January 1, 2002. 
The Rural Economic Development Center is to 
report annually on the allocation and making of 
grants authorized by Session Laws 1998-132. 

Effect of Amendments. — Session Laws 
2002-176, s. 7, effective October 31, 2002, sub- 

stituted “Secretary of Environment and Natu- 
ral Resources” for “Division of Environmental 
Health” in the introductory paragraph of sub- 
section (c); substituted “Secretary of Environ- 
ment and Natural Resources certifies either 
that a serious public health hazard, related to 
the water supply system, or that a drought 
emergency is present” for “Division of Environ- 
mental Health certifies that a serious public 
health hazard, related to the water supply 
system, is present” in subdivision (c)(3); and 
added subdivision (c)(4). 
Legal Periodicals. — See legislative sur- 

vey, 21 Campbell L. Rev. 323 (1999). 

§ 159G-7: Reserved for future codification purposes. 

§ 159G-8. Application; environmental assessment; notice; 
hearing. 

(a) Application. — All applications for revolving loans and grants for water 
supply systems shall be filed with the Division of Environmental Health and 
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all applications for revolving loans and grants for wastewater treatment works 

or wastewater collection systems shall be filed with the Environmental 

Management Commission. Any application may be filed in as many categories 

as it is eligible for consideration under this Chapter. Applications for revolving 

construction loans or grants for wastewater treatment works and wastewater 

collection systems, except applications for emergency wastewater loans, shall 

first be submitted for a loan or grant from the Water Pollution Control 

Revolving Fund established by G.S. 159G-5(c). If the application is denied, the 

application shall then be considered for a revolving loan or a grant from the 

General Wastewater Revolving Loan and Grant account established under 

G.S. 159G-6(b)(1). 
The Department of Environment and Natural Resources, the Commission 

for Health Services, and the Environmental Management Commission may 
develop jointly and adopt a standard form of application under this Chapter. 
Any application for construction grants under the Federal Water Pollution 
Control Act may be considered as an application for revolving construction 
loans or grants under G.S. 159G-5(c) and G.S. 159G-6(b)(1). The information 
required to be set forth in the application shall be sufficient to permit the 
respective agencies to determine the eligibility of the applicant and to establish 
the priority of the application, as set forth in this Chapter. 
Any applicant shall furnish information in addition or supplemental to the 

information contained in its application upon request by the receiving agency. 
(b) Environmental Assessment. — Every applicant shall file with its appli- 

cation an assessment setting forth the impact that the project for which funds 
are sought will have upon the environment of the area within which the project 
is proposed to be located. The assessment shall set forth the impact of the 
project upon water resources, other natural resources, land use pattern, and 
such other factors as the Commission for Health Services or the Environmen- 
tal Management Commission shall require by duly adopted rules. Any envi- 
ronmental assessment required as part of an application for grants under the 
Federal Water Pollution Control Act shall satisfy the requirement of this 
provision. If, after reviewing the environmental assessment, the Division of 
Environmental Health or the Environmental Management Commission con- 
cludes that an environmental impact statement is required, then the applica- 
tion shall receive no further consideration until a final environmental impact 
statement has been completed and approved as provided in Article 1 of 
Chapter 113A of the General Statutes. 3 

(c) Hearing. — A public hearing may be held by the receiving agency at any 
time on any application filed pursuant to G.S. 159G-5(c), 159G-6(b), or 
159G-6(c) in accordance with the provisions of this subsection. A public hearing 
may be held by the receiving agency upon written request from any citizen or 
taxpayer who is a resident of the county or counties in which the project is 
proposed to be located if it appears that the public interest will be served by 
this hearing. The written request shall set forth each objection to the proposed 
project or other reason for requesting a hearing on the application and shall 
contain the name and address of the person(s) submitting it. The receiving 
agency may consider all written objections to the proposed project and other 
statements along with the application, including any significant adverse 
effects that the proposed project may have on the environment, and shall 
determine if the public interest will be served by a hearing. The determination 
by the receiving agency shall be conclusive; but all written requests for a 
hearing shall be retained as a permanent part of the records pertaining to the 
application, whether or not the request is granted. (1987, c. 796, s. 1; 1989, c. 
727, s. 208; c. 770, s. 36; 1991, c. 186, s. 5; 1991 (Reg. Sess., 1992), c. 1007, s. 
42; 1993, c. 553, s. 56; 1997-443, s. 11A.123.) 
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§ 159G-9. Eligibility. 
No application shall be eligible for a revolving loan or grant under this 

muapier unless it shall demonstrate to the satisfaction of the receiving agency 
that: 

(1) The applicant is an applicant within the meaning of G.S. 159G-3(2). 
(2) The applicant has the financial capacity to pay the principal of and the 

interest on its proposed obligations and loans. 
(3) The applicant has substantially complied or will substantially comply 

with all applicable laws, rules, regulations and ordinances, federal, 
State and local. 

(4) The applicant has agreed by official resolution to adopt and place into 
effect on or before completion of the project a schedule of fees, charges, 
and other available funds, including but not limited to the funds 
described in G.S. 159G-13(b), that will adequately provide for proper 
operation, maintenance, and administration of the project and for 
repayment of all principal of and interest on loans. (1987, c. 796, s. 1; 
1993, c. 496, s. 1; 1999-213, s. 5.) 

§ 159G-10. Priorities. 

(a) Determination. — Determination of priorities to be assigned each 
eligible application shall be made semiannually by each receiving agency 
during each fiscal year. Every eligible application filed under G.S. 159G-5(c), 
G.S. 159G-6(b)(1) or G.S. 159G-6(c)(1) shall be considered by the receiving 
agency with every other application filed under G.S. 159G-5(c), G.S. 159G- 
6(b)(1) or G.S. 159G-6(c)(1), respectively, and eligible for consideration during 
the same priority period, to determine the priority to be assigned to each 
application. The same procedure shall apply to every eligible application filed 
under G.S. 159G-6(b)(3) and G.S. 159G-6(c)(3) of this Chapter. Any application 
which does not contain the information required by this Chapter or regulations 
adopted by the receiving agency(s) shall not be deemed received until such 
information is furnished by the applicant to the receiving agency. 

(al) (See note) Expired. 
(b) Priority Factors. — All applications for revolving loans or grants under 

this Chapter eligible for consideration during each priority period shall be 
assigned a priority for funds by the receiving agency. The priority factors shall 
be similar to those developed under the North Carolina Clean Water Bond Act 
of 1977, as provided in and modified by this subsection. 

(1) General Criteria. — 
a. The general criteria provided in 1 NCAC 22.0401 through .0403 on 

January 1, 1987, shall apply, except that 1 NCAC 22.0401(c) shall 
apply only to State funds appropriated to match available federal 
funds. 

b. The existence of a comprehensive land-use plan that meets the 
requirements of subsection (e) of this section is a general criterion 
for prioritizing which applicants will receive a loan or grant. An 
applicant that is not authorized to adopt a comprehensive land- 
use plan but that is located in whole or in part in a local 
government unit that has adopted a comprehensive land-use plan 
shall receive the same priority treatment as an applicant that has 
authority to adopt a comprehensive land-use plan. A comprehen- 
sive land-use plan that meets the requirements of subsection (e) 
of this section and that exceeds the minimum State standards for 
protection of water resources shall receive more points than a 
plan that does not exceed those standards. Additional points may 
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be awarded for actions taken toward implementation of a com- 

prehensive land-use plan. These actions may include the adoption 

of a zoning ordinance or any other measure that significantly 

contributes to the implementation of the comprehensive land-use 

plan. 
c. The existence of a flood hazard ordinance conforming to the 

requirements of Part 6 of Article 21 of Chapter 143 of the General 

Statutes is a general criterion for prioritizing which applicants 

will receive a loan or a grant. Demonstration, based on the most 

recent maps prepared pursuant to the National Flood Insurance 

Program or approved by the Department, that no portion of the 

applicant’s jurisdiction is located within the 100-year floodplain is 

a general criterion equivalent to the existence of a flood hazard 

ordinance conforming to the requirements of Part 6 of Article 21 

of Chapter 143 of the General Statutes for prioritizing which 
applicants will receive a loan or a grant. 

(2) Wastewater Treatment Work Projects. — The priority criteria pro- 

vided in 1 NCAC 22.0501 through .0506 on January 1, 1987, shall 

apply to applications for wastewater treatment work projects, except 
that 1 NCAC 22.0508 shall not apply. 

(3) Wastewater Collection System Projects. — The priority criteria pro- 

vided in 1 NCAC 22.0601 through .0606 on January 1, 1987, shall 

apply to applications for wastewater collection system projects, except 

that 1 NCAC 22.0601(2)(a) and (3), and 1 NCAC 22.0605(2), (3) and (4) 

shall not apply. 
(4) Water Supply System Projects. — The priority criteria provided in 1 

NCAC 22.0701 through .0704 on January 1, 1987, shall apply to 
applications for water supply system projects. 

(5) Wastewater Treatment Works Improvements to Meet Nitrogen and 
Phosphorous Limits. — The Environmental Management Commis- 
sion shall adopt a rule specifying priority criteria for modifications to 
existing permitted wastewater treatment facilities that are owned or 
operated by local government units and that are subject to G.S. 
143-215.1(cl) or G.S. 143-215.1(c2) to enable local government units 
to comply with G.S. 148-215.1(c1) and G.S. 143-215.1(c2). 

(6) The total number of points available in the respective categories shall 
be deemed adjusted in accordance with the provisions of subdivisions 
(1) through (5) of this subsection. 

(c) Assignment of Priority. — A written statement relative to each priority 
assigned shall be prepared by the receiving agency and shall be attached to the 
application. The priority assigned shall be conclusive. 

(d) Failure to Qualify. — Any application filed under G.S. 159G-5(c), G.S. 
159G-6(b) or G.S. 159G-6(c) that does not qualify for a revolving loan or grant 
as of the priority period in which the application was eligible for consideration 
by reason of the priority assigned the application shall be considered for a 
revolving loan or grant during the next succeeding priority period upon request 
of the applicant. If such application should again fail to qualify for a revolving 
loan or grant during the second priority period by reason of the priority 
assigned, the application shall receive no further consideration. An applicant 
may file a new application at any time, and may amend any pending 
application to include additional data or information. 

(e) Land-Use Plan. — Local government units are encouraged to adopt 
comprehensive land-use plans. The Division of Community Assistance in the 
Department of Commerce shall, upon request, provide technical assistance to 
any economically distressed local government unit in preparing a comprehen- 
sive land-use plan. A comprehensive land-use plan that meets the require- 
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ments of Article 18 of Chapter 153A of the General Statutes or Article 19 of 
Chapter 160A of the General Statutes shall contain reasonable provisions 
designed to protect existing water uses and assure compliance with water 
quality standards and classifications in all waters of the State affected by the 
land-use plan. (1987, c. 796, s. 1; 1989, c. 770, s. 36; 1993 (Reg. Sess., 1994), c. 
696, s. 8; c. 714, s. 8; 1997-458, s. 5.1; 1999-213, s. 6; 2000-150, s. 2.) 

Editor’s Note. — Session Laws 1993 (Reg. 
Sess., 1994), c. 696, s. 8, effective July 6, 1994, 
and c. 714, s. 8, effective July 7, 1994, were 
identical, both adding a new subdivision (a1), 
only effective with respect to applications for 
grants and loans received on or before Decem- 
ber 31, 1994, and expiring January 1, 1995. 
Subsection (al) provided: 

“(al) When the State Health Director has 
certified that there is a present or imminent 
serious public health hazard on account of a 
failure of a low-pressure pipe sewer system, 
and the county water and sewer district, water 
and sewer authority, or county in which the 
failed system is located applies for funds from 
any or all of the High-Unit Cost Wastewater 
Account, the General Wastewater Revolving 
Loan and Grant Account, or the Emergency 
Wastewater Revolving Loan Account, the Envi- 
ronmental Management Commission may es- 
tablish a special period for consideration of 
such applications outside the semiannual pe- 
riod provided by subsection (a) of this section. 
In such case: 

“(1) The certification of the State Health 

Director provided for by this subsection satis- 
fies the requirements of G.S. 150B-21.1(a)(1) 
for adoption of temporary rules; 

“(2) The Environmental Management Com- 
mission need not adopt permanent rules; 

“(3) The Environmental Management Com- 
mission, notwithstanding G.S. 150B-21.1(d) 
may provide that the temporary rules become 
effective upon adoption; 

“(4) The Environmental Management Com- 
mission may establish priorities for such loans 
or grants, or both, notwithstanding G.S. 159G- 
10; and 

“(5) The provisions of G.S. 159G-8(b) do not 
apply, unless the project is a major project in 
accordance with the minimum criteria rule as 
defined in G.S. 113A-9(6), although nothing in 
this subsection limits the ability of the Envi- 
ronmental Management Commission by tempo- 
rary rule to require such environmental infor- 
mation as it deems appropriate. 

“Any temporary rules allowed by this subsec- 
tion may be adopted prior to the receipt of the 
application for the grant or loan.” 

Subdivision (al) is shown above as expired. 

§ 159G-11. Withdrawal of commitment. 

Failure of an applicant, within one year of the date of acceptance of a 
revolving loan or grant award, to (i) arrange for necessary financing of the 
proposed project, or (ii) award a contract for the construction of the proposed 
project, shall constitute sufficient cause for withdrawal of the commitment. 
Prior to withdrawal of a commitment, the receiving agency shall give due 
consideration to any extenuating circumstances presented by the applicant as 
reasons for its failure to arrange necessary financing or to award a contract, 
and the commitment may be extended for an additional period of time if, in the 
judgment of the receiving agency, such an extension is justified. (1987, c. 796, 
s. 1 

§ 159G-12. Disbursement. 

(a) No funds shall be disbursed by the Department of Environment and 
Natural Resources for any revolving loan or grant until it has received from the 
receiving agency a certificate of eligibility to the effect that the applicant meets 
all eligibility criteria, and that all procedural requirements of this Chapter 
have been met. 

(b) In the event that the revolving loan or grant payments are to be made in 
installments, no payment shall be disbursed by the Department of Environ- 
ment and Natural Resources until the receiving agency submits a written 
request for disbursement. 

(c) The receiving agency, in its sole discretion, may determine whether the 
payment of any revolving loan or grant made under this Chapter shall be in a 
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lump sum or in installments as progress payments and shall, by adoption of 

appropriate rules and regulations, provide for the manner of approval and 

payment of revolving loans or grants. The State Treasurer, with the approval 

of the receiving agency and consistent with the provisions of G.S. 159G-6(a)(3), 

shall, by adoption of appropriate rules, provide for the payment of revolving 

loans or grants. (1987, c. 796, s.-1; 1989, c. 770" 8836" LOST, “cM 1S6F sear 

1997-443, s. 11A.123.) 

§ 159G-13. Revolving loans and grants. 

(a) To be eligible to receive the revolving loans and grants provided for in 

this Chapter, applicants shall arrange to borrow the amounts necessary to be 

borrowed in connection therewith pursuant to the Local Government Finance 

Act or as provided in this Chapter as applicable. Applicants may apply for the 

revolving loans and grants prior to arranging for such borrowing. 

(b) Revenues received by municipalities from sales and use taxes levied 

under Articles 40, 41, and 42 of Chapter 105 of the General Statutes which are 

restricted in use for water and sewage capital outlay, and retirement of 

indebtedness for those purposes, may be used for periodic payments on 

revolving loans made under this Article. (1987, c. 796, s. 1; 1999-213, s. 7.) 

§ 159G-14. Inspection. 

Inspection of a project for which a revolving loan or grant has been made 

under this Chapter may be performed by qualified personnel of the Division of 

Environmental Health or the Environmental Management Commission or 

may be performed by qualified professional engineers, registered in this State, 

who have been approved by the Division of Environmental Health or the 

Environmental Management Commission; but no person shall be approved to 

perform inspections who is an officer or employee of the applicant to which the 

revolving loan or grant was made or who is an owner, officer, employee or agent 

of a contractor or subcontractor engaged in the construction of the project for 

which the revolving loan or grant was made. For the purpose of payment of 

inspection fees, inspection services shall be included in the term “construction 

Pek as used in this Chapter. (1987, c. 796, s. 1; 1989, c. 727, s. 209; 1999-213, 

s. 8. 

§ 159G-15. Rules. 

(a) The Department of Environment and Natural Resources, the Commis- 

sion for Health Services, and the Environmental Management Commission 

may adopt, modify and repeal rules establishing the procedures to be followed 

in the administration of this Chapter and regulations interpreting and 
applying the provisions of this Chapter, as provided in the Administrative 
Procedure Act. Uniform rules may be jointly adopted where feasible and 
desirable, and no rule jointly adopted may be modified or revoked except upon 
concurrence of all agencies involved. 

(b) A copy of its rules adopted to implement the provisions of this Chapter 
shall be furnished free of charge by the receiving agency and the Department 
of Environment and Natural Resources to any applicant. (1987, c. 796, s. 1; 
1991, c. 186, s. 7; 1997-4438, s. 11A.123; 1999-213, s. 9.) 

§ 159G-16. Federal grants and loans. 

In order to carry out the purpose of this Chapter to secure the greatest 
benefits possible to the citizens of this State from the funds herein appropri- 
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ated, the Department of Environment and Natural Resources, the Commission 
for Health Services, and the Environmental Management Commission shall 
adopt such rules and criteria, not inconsistent with the provisions of this 
Chapter, as are necessary and appropriate to conform to regulations for federal 
grants and loans for any of the purposes set forth in this Chapter. (1987, c. 796, 
s. 1; 1991, c. 186, s. 8; 1997-443, s. 114.123.) 

§ 159G-17. Annual reports to Joint Legislative Commis- 
sion on Governmental Operations. 

(a) The Department of Environment and Natural Resources, the Division of 
Environmental Health, and the Environmental Management Commission 
shall prepare and file on or before July 31 of each year with the Joint 
Legislative Commission on Governmental Operations a consolidated report for 
the preceding fiscal year concerning the allocation of revolving loans and 
grants authorized by this Chapter. 

(b) The portion of the report prepared by the Department of Environment 
and Natural Resources shall set forth for the preceding fiscal year itemized and 
total allocations from the Wastewater Accounts of revolving loans and grants 
authorized by the Environmental Management Commission; and itemized and 
total allocations from the Water Supply Accounts of revolving loans and grants 
authorized by the Division of Environmental Health. The Department of 
Environment and Natural Resources shall also prepare a summary report of 
all allocations made from the Clean Water Revolving Loan and Grant Fund for 
each of the previous five fiscal years; the total funds received and allocations 
made; and unallocated funds on hand in each account as of the end of the 
preceding fiscal year. 

(c) Environmental Management Commission and Division of Environmen- 
tal Health. — The portions of the report prepared by the Environmental 
Peer Commission and the Division of Environmental Health shall 
include: 

(1) Identification of each revolving loan and grant made by the receiving 
agency during the preceding fiscal year; the total amount of the 
revolving loan and grant commitments; the sums actually paid during 
the preceding fiscal year to each revolving loan and grant made and to 
each revolving loan and grant previously committed but unpaid; and 
the total revolving loan and grant funds paid during the preceding 
fiscal year. 

(2) Repealed by Session Laws 1991, c. 186, s. 9. 
(3) A summary for the preceding five years of the total number of 

revolving loans and grants made; the total funds committed to such 
revolving loans and grants; and the total sum actually paid to such 
revolving loans and grants. 

(4) Assessment and evaluation of the effects that approved projects have 
had upon water pollution control and water supplies within the 

: purposes of this Chapter and with relation to the total water pollution 
control and water supply problem. 

(d) The report shall be signed by each of the chief executive officers of the 
State agencies preparing the report. (1987, c. 796, s. 1; 1989, c. 727, s. 210; 
1991, ¢: 186, s.°9; 1993, c; 496, s.-2; 1997-443.'s, 114.1237) 

§ 159G-18. Applicant borrowing authority. 

(a) Applicants may execute debt instruments payable to the State in order 
to obtain revolving loans provided for in this Chapter. Applicants shall pledge 
as security for such obligations the user fee revenues derived from operation of 
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the benefited facilities or systems only, or other sources of revenue, or their 

faith and credit, or any combination thereof. The faith and credit of applicants 

that are local government units shall not be pledged or be deemed to have been 

pledged unless the requirements of Article 4, Chapter 159 of the General 

Statutes have been met. The State Treasurer, with the assistance of the Local 

Government Commission, shall develop and adopt appropriate debt instru- 

ments for use by applicants under this Chapter. The Local Government 

Commission shall develop and adopt appropriate procedures for the delivery of 

debt instruments by applicants to the State without any public bidding 

therefor. 
(b) The Local Government Commission shall review and approve proposed 

loans to applicants that are local government units under this Chapter under 

the provisions of Articles 4 and 5, Chapter 159 of the General Statutes, as if the 

issuance of bonds was proposed, so far as those provisions are applicable. The 

Local Government Commission shall review and approve proposed loans to 

applicants that are nonprofit water corporations under this Chapter under the 

provisions of G.S. 159-153, so far as those provisions are applicable. Revolving 

loans under this Chapter shall be outstanding debt of applicants that are local 

government units for the purpose of Article 10, Chapter 159 of the General 

Paar aee (1987, c. 796, s. 1; 1991, c. 186, s. 10; 1993, c. 496, s. 3; 1999-213, s. 

10. 
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Chapter 159H. 

Reserved for future codification purposes. 
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Chapter 159I. 

Solid Waste Management Loan Program and Local 
Government Special Obligation Bonds. 

Sec. 
1591-1. 
1591-2. 
1591-3. 

1591-4. 
1591-5. 

1591-6. 
1591-7. 

Short title. 
Findings and purpose. 
Definitions. 
Creation of Agency. 
General powers of the Agency. 
Specific powers of the Agency. 
Solid Waste Management Loan Fund. 

1591-8. Eligible purpose. 
1591-9. Application. 
1591-10. Eligible applicant. 
1591-11. Priority factors. 
1591-12. Units of local government authorized 

to borrow money from the Agency 
by loans. 

1591-13. Sources and security for units of local 
government. 

Credit of State not pledged. 
Bonds and notes. 
Trust agreement or resolution. 
Trust funds. 

1591-14. 
1591-15. 
1591-16. 
1591-17. 

§ 1591-1. Short title. 

Sec. 

1591-18. 

159]-19. 

Remedies. : 

Status of bonds and notes under Uni- 
form Commercial Code. 

Bonds and notes eligible for invest- 
ment. 

Refunding bonds and notes. 
Officers not liable. 

Tax exemption. 

Conflicts of interest. 

Disbursement. 

Withdrawal of commitment. 
Inspection. 

Rules. 

Annual reports to Joint Legislative 
Commission on Governmental Op- 
erations. 

Additional powers of units of local 
government; issuance of special 
obligation bonds and notes. 

1591-20. 

1591-21. 

1591-22. 

1591-23. 

1591-24. 

1591-25. 

1591-26. 

1591-27. 

1591-28. 
1591-29. 

1591-30. 

This Chapter may be cited as the Solid Waste Management Loan Program 
and Local Government Special Obligation Bond Act. (1989, c. 103, Si: 
2002-72, s. 21.) 

Editor’s Note. — Session Laws 19839, c. 756, 
s. 9 provides: “This act shall be construed 
liberally to effectuate the legislative intent and 
the purposes as complete and independent au- 
thority for the performance of each and every 
act and thing authorized by this act, and all 
powers granted shall be broadly interpreted to 
effectuate the intent and purposes and not as a 
limitation of powers.” 

Session Laws 2001-238, s. 2, amended the 
Chapter heading, which formerly read “Solid 
Waste Management Loan Program,” so that it 

now reads “Solid Waste Management Loan Pro- 
gram and Local Government Special Obligation 
Bonds.” However, the act did not amend G:S. 
1591-1, which states that the short title for the 

Chapter may be cited as the “North Carolina 
Solid Waste Management Loan Program.” 

Effect of Amendments. — Session Laws 
2002-72, s. 21, effective August 12, 2002, sub- 

stituted “Solid Waste Management Loan Pro- 
gram and Local Government Special Obligation 
Bond Act” for “North Carolina Solid Waste 
Management Loan Program.” 

§ 1591-2. Findings and purpose. 

The General Assembly finds that units of local government need a source of 
funds to implement solid waste management programs. Units of local govern- 
ment will confront a crisis in solid waste management in the near future. 
Within five years of the creation of this program, one-third of all the landfills 
in this State will have reached their capacity. Many local governments do not 
have the funds to meet: 

(1) The increased costs of constructing new landfills that meet current 
standards for the protection of the environment; or 

(2) The cost of constructing a local or regional incinerator that would 
serve to reduce the volume of waste to be landfilled; or 
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(3) The costs of implementing alternative programs to reduce the amount 

of waste generated, to decrease the volume of waste that is generated, 

or to recover or to recycle that part of the waste stream that can be 

recovered or used for another purpose. 

The General Assembly finds that comprehensive solid waste management 

programs at a local or regional level are needed in order to preserve the quality 

of North Carolina’s groundwater. It is the purpose of the General Assembly to 

facilitate the implementation of local and regional solid waste management 

programs by establishing a loan fund for financing the capital expenses of 

these programs. The General Assembly seeks to encourage and assist units of 

local government to continue to voluntarily provide solid waste collection and 

disposal for their citizens, thereby maintaining a clean and healthful environ- 

ment and an adequate supply of clean water. (1989, c. 756, s. 1.) 

§ 1591-3. Definitions. 

(a) Unless a different meaning is required by the context, the following 

definitions shall apply throughout this Chapter: 

(1) “Administrative charges” means any charge made by the Agency to a 

unit of local government for the providing of financing pursuant to 

this Chapter and may include, without limitation, charges for financ- 

ing costs, charges for the costs of bond and reserve fund insurance, of 

credit-enhancement and liquidity facilities, and of interest-rate agree- 

ments, charges in respect of nonasset bond and investment income 

deficiencies, and charges for administrative expenses of the Agency 

incurred in the exercise of its powers and duties conferred by this 

Chapter. 
(2) “Agency” means the North Carolina Solid Waste Management Capital 

Projects Financing Agency. 
(3) “Board” means the board of directors of the Agency or any other 

governing body of the Agency succeeding to the principal functions of 

the Agency. 
(4) “Bonds” means the revenue bonds authorized to be issued by the 

Agency under this Chapter. As used in this Chapter, the term “bonds” 

does not include any loan agreement. 
(5) “Costs” means the capital cost of acquiring or constructing any project, 

including, without limitation, the following: 
a. The costs of doing any or all of the following deemed necessary or 

convenient by a unit of local government: 
1. Acquiring, constructing, erecting, providing, developing, in- 

stalling, furnishing, and equipping; 
2. Reconstructing, remodeling, altering, renovating, replacing, 

refurnishing, and re-equipping; 
3. Enlarging, expanding, and extending; and 
4. Demolishing, relocating, improving, grading, draining, land- 

scaping, paving, widening, and resurfacing. 
b. The costs of all property, both real and personal and both improved 

and unimproved, and of plants, works, appurtenances, struc- 

tures, facilities, furnishings, machinery, equipment, vehicles, 
easements, water rights, air rights, franchises, and licenses used 
or useful in connection with the purpose authorized; 

c. The costs of demolishing or moving structures from land acquired 
and acquiring any lands to which such structures thereafter are 
to be moved; 

d. Financing charges, including estimated interest during the acqui- 
ee or construction of such project and for six months thereaf- 
er; 
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e. The costs of services to provide and the cost of plans, specifications, 
studies and reports, surveys, and estimates of costs and revenues; 

f. The costs of paying any interim financing, including principal, 
interest, and premium, related to the acquisition or construction 
of a project; 

g. Administrative and legal expenses and administrative charges; 
h. The costs of obtaining bond and reserve fund insurance and 

investment contracts, of credit-enhancement facilities, liquidity 
facilities and interest-rate agreements, and of establishing and 
maintaining debt service and other reserves; and 

i. Any other services, costs, and expenses necessary or incidental to 
the purpose authorized. 

(6) “Division” means the Division of Waste Management of the Depart- 
ment of Environment and Natural Resources and any successor of the 
Division of Waste Management. 

(7) “Loan” means moneys loaned by the Agency to a unit of local govern- 
ment for a project authorized by this Chapter. 

(8) “Loan agreement” means any bond, note, contract, loan agreement, or 
other written agreement of a unit of local government delivered to the 
Agency and evidencing the unit’s receipt of loan proceeds from the sale 
of all or a portion of the Agency’s bonds or from other available money 
of the Agency and setting forth the terms of the unit’s agreement to 
make payments to the Agency in respect of such loan. 

(9) “Local Government Commission” means the Local Government Com- 
mission of the Department of the State Treasurer, established by 
Article 2 of Chapter 159 of the General Statutes and any successor of 
said Commission. 

(10) “Notes” means the revenue notes or revenue bond anticipation notes 
authorized to be issued by the Agency under this Chapter. As used in 
this Chapter, the term “notes” does not include any loan agreement. 

(11) “Project” means any capital project authorized to be financed in G.S. 
1591-8. 

(12) “Revenues” means all moneys received by the Agency, other than the 
proceeds received by the Agency from the sale of bonds or notes and 
moneys appropriated by the State for the Solid Waste Management 
Loan Fund, in connection with the providing of financing to units of 
local government, including without limitation: 
a. The payments received by the Agency of the principal of and 

premium, if any, and interest on loan agreements; 
b. Administrative charges, but only to the extent determined by the 

Agency; and 
c. Investment earnings on all revenues, funds, and other moneys of 

the Agency. 
(13) “Unit of local government” or “unit” means: 

a. A unit of local government as defined in G.S. 159-44(4); 
b. Any combination of units, as defined in G.S. 160A-460(2), entering 

into a contract or agreement with each other under G.S. 160A- 
461; 

c. Any joint agency established under G.S. 160A-462; as any such 
section may be amended from time to time: 

d. Any regional solid waste management authority created pursuant 
to G.S. 153A-421; or 

e. A consolidated city-county as defined by G.S. 160B-2(1), including 
such a consolidated city-county acting with respect to an urban 
service district defined by a consolidated city-county. 

(b) Unless a different meaning is required by the context, the definitions set 
out in G.S. 130A-290, as such section may be amended from time to time, shall 
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apply throughout this Chapter. (1989, c. 756, s. 1; 1989 (Reg. Sess., 1990), c. 

888, s. 2; c. 1004, ss. 20, 47.1; c. 1024, s. 48; 1995, c. 461, s. 12; 1995 (Reg. Sess., 

1996), c. 748, s. 24; 1997-443, s. 114.123.) 

§ 1591-4. Creation of Agency. 

(a) A body politic and corporate to be known as the “North Carolina Solid 

Waste Management Capital Projects Financing Agency” is created. This 

Agency shall be a public agency and an instrumentality of the State for the 

performance of essential governmental and public functions. 

(b) The Board of Directors of this Agency shall be its governing board, which 

shall consist of five members. One of the members of the Board shall be the 

State Treasurer who shall serve ex officio. The State Treasurer shall be 

Chairman of the Board of Directors. Two members shall be appointed by the 

Governor, one member shall be appointed by the General Assembly upon the 

recommendation of the Speaker of the House of Representatives in accordance 

with G.S. 120-121 and one member shall be appointed by the General 

Assembly upon the recommendation of the President Pro Tempore in accor- 

dance with G.S. 120-121. The appointments to be made initially by the 

Governor shall be for terms beginning on the dates of their respective 

appointments and expiring on June 30, 1990, and June 30, 1992. The 

appointments to be made initially by the General Assembly as recommended 

by the Speaker of the House of Representatives and by the General Assembly 

as recommended by the President Pro Tempore of the Senate shall be for terms 

beginning on the date of their respective appointments and expiring on June 

30, 1991. Appointments made to succeed the initial appointments shall be for 

two-year terms commencing, respectively, on July 1, 1990, July 1, 1991, and 

July 1, 1992, and subsequent appointments shall be for two-year terms. 

(c) All members of the Board shall remain in office until their successors are 

appointed and qualify. Vacancies in appointments made by the Governor shall 

be filled by the Governor for the remainder of the unexpired terms. Vacancies 

in appointments made by the General Assembly shall be filled in accordance 

with G.S. 120-122. Persons appointed to fill vacancies shall qualify in the same 

manner as persons appointed for full terms. 

(d) Any member of the Board may be removed from office for misfeasance, 

malfeasance, nonfeasance, or improper influence in accordance with the 

provisions of G.S. 143B-18 and the resulting vacancy shall be filled as provided 

herein for vacancies in general. 
(e) The Board of Directors shall adopt bylaws with respect to the call of 

meetings, quorums, voting procedures, the keeping of records, and such other 

organizational and administrative matters as the Board of Directors may 

determine. A quorum shall consist of no less than three members of the Board. 

(f) No vacancy in the membership of the Board of Directors shall impair the 

right of a quorum to exercise all rights and to perform all the duties of the 

Board of Directors and the Agency. 
(g) No part of the revenues or assets of the Agency shall inure to the benefit 

of or be distributable to its members or officers or other private persons. The 

members of the Board of Directors shall receive no salary for their services but 

shall be entitled to receive per diem and allowances in accordance with the 

provisions of G.S. 138-5. 
(h) The Agency shall be contained within the Department of State Treasurer 

as if it had been transferred to that Department by a Type II transfer as 

defined in G.S. 143A-6(b). (1989, c. 756, s. 1.) 
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§ 1591-5. General powers of the Agency. 

The Agency shall have all of the powers necessary or convenient to carry out 
and to effect the purposes and provisions of this Chapter, including, without 
limitation, the powers: 

(1) To make and execute contracts and agreements necessary or inciden- 
tal to the exercise of its powers and duties under this Chapter, 
including, without limitation, agreements in respect of loan agree- 
ments and agreements with issuers of credit-enhancement facilities, 
liquidity facilities, bond insurance policies, reserve fund insurance 
policies and investment contracts, and interest-rate agreements; 

(2) To contract with any unit of local government with respect to any of 
the matters covered by this Chapter; 

(3) To establish a debt service reserve fund or funds, from moneys in the 
Solid Waste Management Loan Fund or from other available moneys, 
and other reserve funds and to borrow money to purchase insurance 
and investment contracts to establish, maintain, or increase such 
funds; 

(4) To agree to apply and assign any money, loan agreements, and other 
revenues; 

(5) To borrow money as herein provided to carry out and effect its 
corporate purposes and to issue in evidence thereof bonds, notes, or 
bond anticipation notes for the purpose of providing funds therefor, 
including funds for the financing and refinancing of the cost of the 
acquisition or construction of projects, including the payment or 
advance on behalf of units of local government of the costs of such 
projects; 

(6) To apply any payments, or prepayments, or principal of or interest on 
any loan agreement, to the extent such payment or prepayment is not 
necessary to pay debt service on the Agency’s bonds or notes, to the 
financing of the cost of the acquisition or construction of projects for 
units of local government to the same extent as provided in G.S. 
1591-6; 

(7) To fix, revise, charge and collect, or cause to be fixed, revised, charged, 
and collected, and to apportion administrative charges among units of 
local government participating in any program of the Agency. 

(8) To employ an administrator to administer the operations of the 
Agency, fiscal and financial consultants, underwriters, attorneys, 
trustees, remarketing agents, and such other consultants, agents, and 
employees as may be required in the judgment of the Agency and to fix 
and pay their compensation from funds available to the Agency; 

(9) To apply for, accept, receive and agree to, and to comply with the terms 
and conditions governing grants, loans, advances, contributions, gifts, 
and other aid from any source whatsoever, including federal and State 
sources; 

(10) To sue and be sued in its own name, to plead and be impleaded; 
(11) To adopt an official seal and to alter the same at its pleasure; 
(12) To establish and revise from time to time minimum financial stan- 

dards and criteria for determining the eligibility of specific units of 
local government to obtain financing and to make loans as provided in 
this Chapter; 

(13) To deposit, disburse, and invest, pursuant to the provisions of this 
Chapter, the proceeds of any fund established in accordance with this 
Chapter and to determine the application of the proceeds of any 
earnings thereon, subject to the specific provisions of this Chapter; 
and 
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(14) To act as otherwise necessary or convenient to carry out the purposes 

of this Chapter. (1989, c. 756, s. 1.) 

§ 1591-6. Specific powers of the Agency. 

(a) The Agency shall have the discretion to enter into one or more loan 

agreements with a unit of local government, providing for the making of a loan 

by the Agency to the unit of local government, to finance or refinance the cost 

of the acquisition or construction of a project, and 

(b) Any loan agreement entered into by the Agency with a unit of local 

government shall be in writing and shall set forth the terms and conditions 

agreed to between the Agency and the unit of local government for the Agency’s 

loan to such unit of local government including, without limitation, the 

following: 
(1) The term of such loan agreement; 

(2) The payment provisions and prepayment provisions, if any, required: 

a. To enable the Agency to administer its programs, 

b. To pay when due the principal of and premium, if any, and interest 

on bonds or notes or other obligations of the Agency incurred to 

make such loan; and 

c. To pay or reimburse the Agency for such unit’s administration 

charges and the cost of establishing and maintaining any re- 

serves; 
(3) The security for payment by the unit of local government of the loan; 

an 
(4) Such other provisions and covenants as the Board may require. 

(c) Nothing in this Chapter shall be deemed to change the application of the 

provisions of Article 8 of Chapter 143 of the General Statutes, relating to 

competitive bidding for public contracts, or the application of the provisions of 

Article 3 of Chapter 143 of the General Statutes specifically including the 

provisions of G.S. 143-49(6), as it applies to units of local government financing 

projects under this Chapter. To the extent that units comply with such 

competitive bidding requirements, there shall be no further requirements in 

respect of the Agency. (1989, c. 756, s. i) 

§ 1591-7. Solid Waste Management Loan Fund. 

(a) A Fund to be known as the Solid Waste Management Loan Fund is 

established. Moneys appropriated to, paid to, or earned by this Fund shall be 

deposited with the State Treasurer or a corporate trustee as provided for in 

G.S. 1591-16, as may be determined by the Board. 

(b) Moneys in the Solid Waste Management Loan Fund may be invested in 

the same manner as permitted for investments of funds belonging to the State 

or held in the State treasury. Interest earnings derived from such investments 

shall be credited to the Fund, credited to such other use as may be provided in 

a trust agreement or resolution securing any bonds or notes issued under the 

provisions of this Chapter, or credited to such other use, including the payment 

of administrative expenses of the Agency, the costs of research for solid waste 

management programs and the making of grants for such research, as may be 

directed by the Board. 
(b1) In connection with solid waste research to be contracted for by the 

Division, the Secretary of Environment and Natural Resources shall negotiate, 

with the Board of the Agency, a memorandum of agreement which shall 

contain necessary rules and provisions for certifying that proper competitive 

bid procedures, and when appropriate, proper sole source bid procedures, for 

contracts have been executed in connection with a Request for Proposals 

122 



§1591-8 CH. 1591. SOLID WASTE MANAGEMENT LOANS & SPECIAL BONDS: §159]-9 

(RFP); and, which shall state that a previously determined one-to-one match 
requirement from private sector sources has been met in accordance with rules 
and provisions set out in the memorandum of agreement, and that the 
Secretary is ready to award a contract for a specified amount. The Treasurer, 
at the direction of the Board, shall certify that funds are available and that the 
purpose of the contract is consistent with provisions for the use of solid waste 
loan program proceeds. 

(c) Moneys in the Solid Waste Management Loan Fund may be used, as 
shall be determined by the Board, for any one or more of the following 
purposes: 

(1) The establishment of one or more debt service reserve funds; 
(2) The obtaining of one or more credit facilities as hereinafter defined in 

this Chapter; 
(3) The making of loans to units of local government, which loans may be 

evidenced by debt instruments; and 
(4) The subsidization of interest rates on loans to units of local govern- 

ment. 
In addition, any investment income or profit on moneys in the Solid Waste 

Management Loan Fund or on any moneys transferred from the Fund to a debt 
service reserve fund may be used, as shall be determined by the Board, to pay 
administrative expenses of the Agency. 

(d) As used in this section, “debt instrument” means an instrument in the 
nature of a promissory note executed by a unit of local government to evidence 
a debt to the Agency in respect of a loan made to the unit from the Solid Waste 
Management Loan Fund and obligation to repay the principal, plus interest, 
under stated terms. (1989, c. 756, s. 1; 1989 (Reg. Sess., 1990), c. 1004, s. 21; 
c. 1024, s. 49; 1997-443, s. 11A.119(a),) 

§ 1591-8. Eligible purpose. 

(a) Loans may be made by the Agency to finance the cost of acquisition or 
construction of projects. Projects shall include solid waste management 
projects and capital expenditures to implement such projects, including, 
without limitation, the purchase of equipment or facilities, construction costs 
of an incinerator; land to be used for recycling facilities or landfills; leachate 
collection and treatment systems; liners for landfills; monitoring wells; recy- 
cling equipment and facilities; volume reduction equipment; and financing 
charges. 

(b) Projects may not include: 
(1) The operational and maintenance costs of solid waste management 

facilities or programs; 
(2) General planning or feasibility studies; or 
(3) The purchase of land, unless the land is to be used for a recycling 

facility or a landfill. (1989, c. 756, s. 1; 1995, c. 384, s. 1.) 

§ 1591-9. Application. 

(a) All applications for loans shall be filed with the Division. The informa- 
tion required in the application shall be sufficient to permit the Division to 
determine the eligibility of the applicant pursuant to G.S. 1591-10 and to 
establish the priority of the application pursuant to G.S. 1591-11. An applicant 
shall furnish information in addition or supplemental to the information 
contained in its application upon written request. 

(b) Applicants may apply for a loan prior to arranging for repayment. (1989, 
Cerb6;. Ss. 1.) 
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§ 1591-10. Eligible applicant. 

(a) In determining the eligibility of a unit of local government for financing 

a project with a loan from the Agency, the Agency may consider: 

(1) The type and useful life of and the need for the project to be financed 

or refinanced; 
(2) The amount of financing or the cost of the project sought; 

(3) The credit rating, if any, of the unit of local government; 

(4) The future financing and capital needs of the unit of local government; 

(5) The availability and cost to the unit of local government of other 

methods of financing; 
(6) The construction, disbursement, and management procedures in effect 

in the unit of local government; and 

(7) Such other factors as the Agency may, in its discretion, determine to be 

relevant in the providing of such financing. 

(b) As a condition of determining eligibility for participating in one or more 

financing programs, the Agency may establish: 

(1) Procedures requiring compliance by units of local government with 

such construction, disbursement and accounting procedures, and 

programs as the Agency may determine; 

(2) Minimum credit ratings or criteria; 

(3) Minimum and maximum amounts with respect to the cost of the 

projects to be financed under this Chapter; 

(4) Procedures that may be employed by the Agency in respect of units of 

local government that default in their obligations under loan agree- 

ments; and 
(5) Such other procedures, conditions, and requirements as the Agency 

determines to be necessary or desirable in establishing its programs. 

Nothing in this Chapter shall be deemed to restrict or limit the powers 

otherwise available to a unit of local government except to the extent restricted 

by the terms of any loan agreements or other agreements between a unit and 

the Agency, to obtain financing or refinancing for projects from a source other 

than the Agency or to establish or continue its own financing program or to 

enter into any other financing program. 
(c) A unit of local government is not eligible to finance a project with a loan 

from the Agency unless the unit holds a public hearing on the issue of 

obtaining a loan from the Agency before it applies for the loan. The unit must 

publish notice of the hearing in a newspaper that is qualified for legal 

advertising in the unit at least ten days before the date fixed for the hearing. 

(1989, c. 756, s. 1.) 

§ 1591-11. Priority factors. 

(a) The Commission for Health Services shall adopt, pursuant to Chapter 

150B of the General Statutes, rules for the assignment of a priority to each 

application for a loan under this Chapter. 
(b) An application for a loan under this Chapter shall be assigned a priority 

by the Division. Factors to be taken into consideration in assigning such 

priorities shall include, but are not limited to, projects identified by the 

Division as addressing emergency solid waste management situations, current 

implementation by the unit of local government of a recycling program or a 

waste stream reduction program; financial need; multi-county solid waste 

management projects; groundwater protection needs; local effort; public health 

needs; and the proposed purpose of the applicant’s loan is to implement a 
method of disposal that is an alternative to landfilling. 

(c) A written statement of each priority assigned shall be prepared by the 
Division and shall be attached to the application. The priority assigned shall be 
conclusive. | 
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(d) Any application that does not qualify for a loan for the period in which 
the application was eligible for consideration by reason of the priority assigned 
shall be considered for a loan during the next period upon written request of 
the applicant. If the second application should fail to qualify for a loan during 
the period for consideration by reason of the priority assigned, the application 
shall receive no further consideration. An applicant may file a new or amended 
application at any time. (1989, c. 756, s. 1.) 

§ 1591-12. Units of local government authorized to borrow 
money from the Agency by loans. 

(a) Any unit of local government determined by the Agency to be eligible 
pursuant to G.S. 1591-10 may borrow money from the Agency for the purpose 
of financing or refinancing the cost of the acquisition or construction of a 
project by a unit. The unit shall enter into a loan agreement with the Agency. 
The loan agreement shall set forth the terms and conditions of the loan, 
including the terms and conditions described in G.S. 159I-6(b), as determined 
and approved by the governing body of the unit. 

(b) The obligation of a unit of local government under any loan agreement 
entered into with the Agency pursuant to this section shall be payable and 
otherwise secured as provided in G.S. 1591-13. 

(c) In connection with entering into a loan obligation, any unit of local 
government may enter into a credit facility, as defined in G.S. 159I]-13(g), and 
the obligation of a unit of local government under the credit facility to repay 
any drawing thereunder may be made payable and otherwise secured, to the 
extent applicable, as provided in G.S. 159I-13. 

(d) The Agency or a unit of local government may propose an amendment, 
including an amendment restructuring or otherwise relating to the principal 
repayment schedule and the interest payment schedule set forth in such loan 
agreement, upon a determination by the Agency that such amendment is: 

(1) Consistent with the then existing financial condition of the unit of 
local government and its ability to meet its agreement under the loan 
agreement; and 

(2) Consistent with the then existing financial condition of the Agency and 
the administration of the Agency’s duties and responsibilities under 
this Chapter. 

Nothing in this Chapter shall be deemed as restricting the power of the 
Agency or the unit of local government to agree to any amendment to a loan 
agreement. 

(e) No loan agreement or amendment to a loan agreement may become 
effective without the approval of the Local Government Commission. In 
determining whether a loan agreement or any amendment thereto should be 
approved, the Local Government Commission may consider, to the extent 
applicable as shall be determined by the Local Government Commission, the 
criteria set forth in G.S. 159-52 and G.S. 159-86. The Local Government 
Commission shall approve any such loan agreement, or any amendment 
thereto, if, upon the information and evidence it receives, it finds and 
determines that such loan agreement, or amendment thereto, will satisfy its 
criteria and is consistent with the purposes of this Chapter. After considering 
a loan agreement or an amendment thereto, the Local Government Commis- 
sion shall enter its order either approving or disapproving such agreement or 
amendment. An order of approval may not be regarded as an approval of the 
legality of such agreement or amendment. The order of the Local Government 
Commission disapproving such agreement or amendment is final. CLOSO Se! 
756, s. 1.) 
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§ 1591-13. Sources and security for units of local govern- 

ment. 

(a) The source or sources of and the security for payment of each loan 

agreement shall be determined by the governing body of such unit of local 

government and shall be set forth in the loan agreement. 

(b) In the event that, under the provisions of The Local Government Bond 

Act a bond order authorizing the issuance of bonds that pledge the faith and 

credit of a unit of local government, that is otherwise authorized to issue bonds 

under the act, for the purpose of providing funds for one or more purposes that 

constitute eligible projects within the meaning of this Chapter has taken effect, 

then, in lieu of issuing any bonds authorized or any bond anticipation note in 

anticipation of such bonds, but not sold and delivered pursuant to such order, 

the governing body of any unit of local government may enter into a loan 

agreement authorized by this Chapter and may pledge the faith and credit of 

such unit to secure its obligation to make the payments required under such 

loan agreement or a credit facility in support of such loan agreement, provided 

the following conditions are met: 
(1) The aggregate principal amount due under such loan agreement does 

not exceed the aggregate amount of authorized but unissued bonds, or 

any bond anticipation notes in anticipation of such bonds, under the 

bond order; and 
(2) The project to be acquired is a purpose for which proceeds of bonds or 

bond anticipation notes may be expended under the bond order. 

(c) Each unit of local government may agree to apply to the payment of a 

loan agreement any available source or sources of revenues of such unit and, 

to the extent the generation of such revenues is within the power of such unit, 

to enter into covenants to take action in order to generate such revenues, 

provided such agreement to use such sources to make payments or such 

covenant to generate revenues does not constitute a pledge of the unit’s taxing 

power. 
(d) Each unit of local government otherwise having the power of taxation 

may enter into loan agreements constituting a continuing contract and 

providing for the making of payments in ensuing fiscal years from any 

available source or sources of revenues, including the proceeds of taxes 

realized from the exercise of the unit’s power of taxation, appropriated by the 

unit in its annual budget provided: 
(1) The governing body of such unit shall have appropriated sufficient 

funds to pay any amount to be paid under the loan agreement in the 

fiscal year in which such contract is entered into, this appropriation to 

be made prior to the entering into of the loan agreement; 

(2) There is included in the loan agreement a provision automatically 

cancelling the loan agreement in the event the governing body of the 

unit decides not to appropriate funds to make payment in an ensuing 

fiscal year in which event the obligation of the unit to make any future 

payments in any ensuing fiscal year shall cease; 

(3) No deficiency judgment requiring the exercise of the unit's power of 

taxation may be entered against the unit in any action for breach ofa 

contractual obligation authorized by this subsection; and 

(4) The taxing power of the unit is not pledged to secure any payments to 

be made pursuant to the loan agreement and the Agency shall have 

agreed that it has no right to require the exercise of a unit’s power of 
taxation to secure such loan agreement. 

No loan agreement may contain a nonsubstitution clause which restricts the 

right of a unit to replace or provide a substitute for any project financed 
pursuant to the loan agreement. 
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(e) The obligation of a unit of local government with respect to the sources 
of revenues authorized by subsections (c) and (d) of this section shall be 
specifically identified in the proceedings of the governing body authorizing the 
unit to enter into a loan agreement. This loan agreement shall be valid and 
binding from the date the unit enters into the loan agreement. The sources of 
payment so specifically identified and then held or thereafter received by a 
unit, any fiduciary, or the Agency shall immediately be subject to the lien of the 
loan agreement without any physical delivery of such sources or further act. 
This lien shall be valid and binding as against all parties having claims of any 
kind in tort, contract, or otherwise against a unit without regard to whether 
such parties have notice thereof. The proceedings, the loan agreement, or any 
other document or action by which the lien on a source of payment is created 
need not be filed or recorded in any manner other than as provided in the 
Chapter. 
Any loan agreement secured by a source or sources of revenue authorized by 

subsection (b), (c) or (d) of this section may provide additional security by the 
granting of a security interest in the project financed to secure payment of the 
purchase money provided by the loan agreement, including a deed of trust on 
any real property so acquired. 

(f) The interest payable by a unit to the Agency on any loan agreement may 
be at such rate or rates, including variable rates, as may be determined by the 
Local Government Commission with the approval of the governing body of 
such unit. Such approval may be given as the governing body of such unit may 
direct, including without limitation, a certificate signed by a representative of 
the unit designated by the governing body of such unit. The Agency may 
determine that it is necessary that certain provisions in the Agency’s bonds or 
notes be reflected, in similar terms, in loan agreements, so that if it is 
necessary to vary the interest rate or call the principal prior to maturity of 
certain of the Agency’s bonds or notes the Agency will have the power to effect 
a similar variation in interest rate or a similar call prior to maturity of certain 
loan agreements. Accordingly, in fixing the details of a loan agreement, the 
governing body of such unit may provide that a loan agreement be: 

(1) Made payable from time to time on demand or tender for purchase by 
the Agency, provided a credit facility supports such a loan agreement. 
A credit facility is not required if the governing body of such unit 
specifically determines that a credit facility is not required upon a 
finding and determination by the governing body that the absence of 
a credit facility will not affect the unit’s ability to make payments on 
demand or tender, and will not materially and adversely affect the 
financial position of the unit and the entering into of the loan 
agreement at a reasonable interest cost to the unit; 

(2) Additionally supported by a credit facility; 
(3) Made subject to redemption or a mandatory tender for purchase by the 

unit prior to maturity; and 
(4) Bear interest at a rate or rates that may vary for such period or periods 

of time, all as may be provided in the proceedings of the governing 
body providing for the entering into of the loan agreement, including, 
without limitation, such variation as may be permitted pursuant to a 
par formula. 

(g) As used in this section: 
(1) “Credit facility” means an agreement entered into by the unit of local 

government with a bank, savings and loan association, or other 
banking institution; an insurance company, reinsurance company, 
surety company or other insurance institution; a corporation, invest- 
ment banking firm or other investment institution; or any financial 
institution providing for prompt payment of all or any part of the 
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principal or purchase price (whether at maturity, presentment, or 

tender for purchase, redemption, or acceleration), redemption pre- 

mium, if any, and interest on any loan agreement payable on demand 

or tender by the Agency, in consideration of the unit agreeing to repay 

the provider of such credit facility in accordance with the terms and 

provisions of the agreement; the provider of any credit facility may be 

located either within or without the United States of America. 

(2) “Par formula” shall mean any provision or formula adopted by the unit 

to provide for the adjustment from time to time, of the interest rate or 

rates borne by any loan agreement, including: 

a. A provision for such adjustment so that the purchase price of such 

loan agreement in the open market would be as close to par as 

possible. 
b. A provision providing for such adjustment based upon a percentage 

or percentages of a prime rate or base rate, which percentage or 

percentages may vary or be applied for different periods of time. 

c. A provision providing for such adjustment based upon the adjust- 

ments of the interest rate or rates of the Agency’s bonds and 

notes, or 

d. Such other provision as the unit may determine to be consistent 

with this Chapter and will not affect the unit’s ability to pay the 

principal of and the interest on any loan agreement, and will not 

materially and adversely affect the financial position of the unit 

and the entering into of the loan agreement at a reasonable 

interest cost to the unit. | 

(h) Any loan agreement may provide for an acceleration of the repayment 

schedule. (1989, c. 756, s. 1.) ; 

Editor’s Note. — The Local Government 
Bond Act, referred to in subsection (b), is codi- 

fied at G.S. 159-43 et seq. 

§ 1591-14. Credit of State not pledged. 

Bonds or notes issued by the Agency under the provisions of this Chapter 

shall not be secured by a pledge of the faith and credit of the State or of any 

political subdivision thereof or be deemed to create an indebtedness of the 

State, or of any such political subdivision thereof, requiring any voter ap- 

proval, but shall be payable solely from Agency revenues and other funds 

provided therefor. Each bond or note issued by the Agency under this Chapter 

shall contain on its face a statement to the effect that the Agency shall not be 

obligated to pay the same, the interest, or the premium thereon except from 

Agency revenues and other funds pledged therefor and that neither the faith 

and credit nor the taxing power of the State or of any political subdivision 

thereof is pledged as security for the payment of the principal of or the interest 

or premium on such Agency bond or note. 
Expenses incurred by the Agency in carrying out the provisions of this 

Chapter shall be payable from revenues and other funds provided pursuant to, 

or available for use under, this Chapter. No liability may be incurred by the 

een Te sai the extent to which moneys shall have been so provided. (1989, 
C! ese 

§ 1591-15. Bonds and notes. 

(a) The Agency may provide for the issuance at one time or from time to time 
of bonds and notes, including bond anticipation notes and renewal notes, of the 
Agency to carry out and effectuate its corporate purposes. The principal of and 
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interest on such bonds or notes shall be payable solely from funds provided 
under this Chapter for such payment. Any bond anticipation notes may be 
made payable from the proceeds of bonds or renewal notes or, in the event bond 
or renewal note proceeds are not available, notes may be paid from any 
available Agency revenues or other funds provided for this purpose. Bonds and 
notes may also be paid from the proceeds of any credit facility. The bonds and 
notes of each issue shall be dated and may be made redeemable prior to 
maturity at the option of the Agency or otherwise, at such price or prices, on 
such date or dates, and upon such terms and conditions as may be determined 
by the Agency. The bonds or notes may also be made payable from time to time 
on demand or tender for purchase by owner, all upon such terms and conditions 
as may be determined by the Agency. Any such bonds or notes shall bear 
interest at such rate or rates, including variable rates, as may be determined 
by the Local Government Commission with the approval of the Agency. 

The Agency may also issue one or more series of bonds and notes, including 
bond anticipation notes and renewal notes, from time to time, to make loans to 
an individual unit of local government upon a determination, by resolution, of 
the Board as follows: 

(1) The issuance of a series of bonds or notes by the Agency in order to 
make a loan to an individual unit of local government, as distinct from 
the proceeds of such series of bonds or notes being used to provide a 
pool of money to make a number of such loans, does not materially 
adversely affect the ability of the Agency to effect its general policy of 
making loans on a pooled basis. 

(2) The issuance of the series of bonds or notes will not economically 
disadvantage the Agency and will provide an economic benefit to the 
individual unit of local government. 

(3) The use, if any, of any of the proceeds of the Solid Waste Management 
Loan Fund in connection with the Agency financing for an individual 
unit of local government is consistent with the Agency’s use of any 
proceeds in connection with loans made on a pooled basis. 

All of the provisions of this Chapter, including, without limitation, G.S. 1591-13 
relating to the sources and security that may be used by units of local 
government in making loans, shall apply to any Agency financing for an 
individual unit of local government. 

(b) In fixing the details of bonds or notes, the Agency may provide that any 
of the bonds or notes may: 

(1) Be made payable from time to time on demand or tender for purchase 
by the owner thereof provided a credit facility supports such bonds or 
notes, unless the Local Government Commission specifically deter- 
mines that a credit facility is not required upon a finding and 
determination by the Local Government Commission that the absence 
of a credit facility will not materially and adversely affect the financial 
position of the Agency and the marketing of the bonds or notes at a 
reasonable interest cost to the Agency; 

(2) Be additionally supported by a credit facility; 
(3) Be made subject to redemption or a mandatory tender for purchase 

prior to maturity; 
(4) Bear interest at a rate or rates that may vary for such period or periods 

of time, all as may be provided in the proceedings providing for the 
issuance of such bonds or notes including, without limitation, such 
variations as may be permitted pursuant to a par formula; and 

(5) Be made the subject of a remarketing agreement whereby an attempt 
is made to remarket the bonds or notes to new purchasers prior to 
their presentment for payment to the provider of the credit facility or 
to the Agency. 
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(c) As used in this section: 
(1) “Credit facility” means an agreement entered into by the Agency with 

a bank, savings and loan association or other banking institution, an 

insurance company, reinsurance company, surety company or other 

insurance institution, a corporation, investment banking firm or other 

investment institution, or any financial institution providing for 

prompt payment of all or any part of the principal or purchase price 

(whether at maturity, presentment or tender for purchase, redemp- 

tion or acceleration), redemption premium, if any, and interest on any 

bonds or notes payable on demand or tender by the owner, in 

consideration of the Agency agreeing to repay the provider of such 

credit facility in accordance with the terms and provisions of such 

agreement; the provider of any credit facility may be located either 

within or without the United States of America. 

(2) “Par formula” means any provision or formula adopted by the Agency 

to provide for the adjustment, from time to time, of the interest rate 

or rates borne by any bonds or notes including: 

a. A provision providing for the adjustment so that the purchase price 

of the bonds or notes in the open market would be as close to par 

as possible; 
b. A provision providing for the adjustment based upon a percentage 

or percentages of a prime rate or base rate, which percentage or 

percentages may vary or be applied for different periods of time; 

or 
c. Such other provisions as the Agency may determine to be consis- 

tent with this Chapter and will not materially and adversely 

affect the financial position of the Agency and the marketing of 

the bonds or notes at a reasonable interest cost to the Agency. 

(d) Notes shall mature at such time or times and bonds shall mature, not 

exceeding 40 years from their date or dates, as may be determined by the 

Agency. The Agency shall determine the form and manner of execution of the 

bonds or notes, including any interest coupons to be attached thereto, and shall 

fix the denomination or denominations and the place or places of payment of 

principal and interest, which may be any bank or trust company within or 

without the United States. In case any officer whose signature or a facsimile of 

whose signature shall appear on any bonds or notes or coupons, if any, shall 

cease to be this officer before the delivery thereof, this signature or the 

facsimile shall nevertheless be valid and sufficient for all purposes the same as 

if the officer had remained in office until the delivery and any bond or note or 

coupon may bear the facsimile signatures of such persons who at the actual 

time of the execution thereof shall be the proper officers to sign although at the 

date of the bond or note or coupon the persons may not have been these officers. 

The Agency may also provide for the authentication of the bonds or notes by a 

trustee or other authenticating agent. The bonds or notes may be issued as 

certificated or uncertificated obligations or both, and in coupon or in registered 

form, or both, as the Agency may determine. Provision may be made for the 
registration of any coupon bonds or notes as to principal alone and also as to 
both principal and interest, and for the reconversion into coupon bonds or 
notes of any bonds or notes registered as to both principal and interest, and for 
the interchange of registered and coupon bonds or notes. Any system for 
registration may be established as the Agency may determine. 

(e) No bonds or notes may be issued by the Agency under this Chapter 
unless the issuance thereof is approved and the bonds or notes are sold by the 
Local Government Commission as provided in this Chapter. The Agency shall 
file with the Secretary of the Local Government Commission an application 
requesting approval of the issuance of the bonds or notes which application 
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shall contain any such information and shall have attached to it any such 
documents concerning the proposed financing as the Secretary of the Local 
Government Commission may require. 

In determining whether a proposed bond or note issue should be approved, 
the Local Government Commission may consider, to the extent applicable as 
shall be determined by the Local Government Commission, the criteria set 
forth in G.S. 159-52 and G.S. 159-86, as well as the effect of the proposed 
financing upon any scheduled or proposed sale of obligations by the State, by 
any of its agencies or departments, or by any unit of local government in the 
State. The Local Government Commission shall approve the issuance of such 
bonds or notes if, upon the information and evidence it receives, it finds and 
determines that the proposed financing will satisfy such criteria and will effect 
the purposes of this Chapter. 
Upon the filing with the Local Government Commission of a written request 

of the Agency requesting that its bonds or notes be sold, the bonds or notes may 
be sold by the Local Government Commission in such manner, either at public 
or private sale, and for such price or prices as the Local Government 
Commission shall determine to be in the best interest of the Agency and to 
effect the purposes of this Chapter, provided that the sale shall be approved by 
the Agency. 

(f) The proceeds of any bonds or notes shall be used solely for the purposes 
for which the bonds or notes were issued and shall be disbursed in such 
manner and under such restrictions, if any, as the Agency may provide in the 
resolution authorizing the issuance of, or in any trust agreement securing, 
such bonds or notes. 

(g) Prior to the preparation of definitive bonds, the Agency may issue 
interim receipts or temporary bonds, with or without coupons, exchangeable 
for definitive bonds when the bonds have been executed and are available for 
delivery. The Agency may also provide for the replacement of any bonds or 
notes which shall become mutilated or shall be destroyed or lost. 

(h) Bonds or notes may be issued under the provision of this Chapter 
without obtaining, except as otherwise expressly provided in this Chapter, the 
consent of any department, division, commission, board, body, bureau, or 
agency of the State and without any other proceedings or the happening of any 
conditions or things other than those proceedings, conditions, or things that 
are specifically required by this Chapter and the provisions of the resolution 
authorizing the issuance of, or any trust agreement securing, such bonds or 
notes. Hee} c. 706, s. 1; 1989 (Reg. Sess., 1990), c. 1004, ss. 22, 23; c. 1024, ss. 
38(a), (b).) 

§ 1591-16. Trust agreement or resolution. 

(a) In the discretion of the Agency, any bonds and notes issued under the 
provisions of this Chapter may be secured by a trust agreement by and 
between the Agency and a corporate trustee or by a resolution providing for the 
appointment of a corporate trustee. The corporate trustee may be, in either 
case, any trust company or bank having the powers of a trust company within 
or without the State. Such trust agreement or resolution may pledge or assign 
all or part of the revenues or assets of the Agency, including, without 
limitation, loan agreements, agreements or commitments to enter into loan 
agreements, contracts, agreements and other security or investment obliga- 
tions, any fees or charges made or received by the Agency, the moneys received 
in payment of loans and interest thereon, and any other moneys received by 
the Agency. The trust agreement or resolution may contain such provisions for 
protecting and enforcing the rights and remedies of the owners of any bonds or 
notes issued thereunder as may be reasonable and proper and not in violation 
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of law, including covenants setting forth the duties of the Agency in respect of 

the purposes to which bond or note proceeds may be applied, the disposition 

and application of the revenues or assets of the Agency, the duties of the 

Agency with respect to the acquisition and disposition of any project and the 

purchase, acceptance and disposition of any loan agreement, the charges and 

collection of any revenues and administrative charges, the terms and condi- 

tions for the issuance of additional bonds and notes, and the custody, safe- 

guarding, investment, and application of all moneys. All bonds and notes 

issued under this Chapter shall be equally and ratably secured by a pledge, 

charge, and lien upon the revenues or assets provided in such trust agreement 

or resolution, without priority by reason of number, or dates of bonds or notes, 

execution, or delivery, in accordance with the provision of this Chapter and of 

such trust agreement or resolution; except that the Agency may provide in 

such trust agreement or resolution that bonds or notes issued pursuant thereto 

shall, to the extent and in the manner prescribed in such trust agreement or 

resolution, be subordinated and junior in standing, with respect to the 

payment of principal and interest and to the security thereof, to any other 

bonds or notes. It shall be lawful for any bank or trust company that may act 

as depositary of the proceeds of bonds or notes, revenues, assets, or other 

money hereunder to furnish such indemnifying bonds or to pledge such 

securities as may be required by the Agency. Any trust agreement or resolution 

may set out the rights and remedies of the owners of any bonds or notes and 

of any trustee, and may restrict the individual rights of action by any such 

owners. In addition to the foregoing, any trust agreement or resolution may 

contain such other provisions as the Agency may deem reasonable and proper 

for the security of the owners of any bonds or notes. Expenses incurred in 

carrying out the provisions of any trust agreement or resolution may be treated 

as a part of the cost of any project or as an administrative charge and may be 

paid from the revenues or assets pledged or assigned to the payment of the 

principal of and the interest on bonds and notes or from any other funds 

available to the Agency. 
(b) The Agency may set the terms and conditions of loan agreements, 

including, without limitation, the repayment terms, so as to provide a fund 

sufficient, with such other funds as may be made available therefor, including, 

without limitation, investment income and the proceeds of administrative 

charges to the extent determined by the Agency: 
(1) To pay the costs of operation of the Agency, 
(2) To pay the principal of and the interest on all bonds and notes as the 

same shall become due and payable, and 
(3) To create and maintain any reserves provided for in the trust agree- 

ment or resolution securing such bonds or notes. 
(c) All pledges of any assets or revenues of the Agency as authorized by this 

Chapter shall be valid and binding from the time when such pledges are made. 

All such assets or revenues so pledged and thereafter received by the Agency 

shall immediately be subject to the lien of such pledge without any physical 

delivery thereof or further act, and the lien of any such pledge shall be valid 
and binding as against all parties having claims of any kind in tort, contract, 
or otherwise against the Agency, irrespective of whether such parties have 
notice thereof. The trust agreement or resolution by which a pledge is created 
A any loan obligation need not be filed or recorded except in the records of the 
gency. 
(d) The State does pledge to and agree with the holders of any bonds or notes 

issued by the Agency that so long as any of such bonds or notes are outstanding 
and unpaid the State will not limit or alter the rights vested in the Agency at 
the time of issuance of the bonds or notes to set the terms and conditions of 
loan agreements in connection with which the bonds or notes were issued, so 
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as to provide a fund sufficient, with such other funds as may be made available 
therefor, including without limitation, investment income and the proceeds of 
administrative charges to the extent determined by the Agency, to pay the 
costs of operation of the Agency, to pay the principal of and the interest on all 
bonds and notes as the same shall become due and payable, and to create and 
maintain any reserves provided therefor, and to fulfill the terms of any 
agreements made with the bondholders or noteholders. The State shall in no 
way impair the rights and remedies of the bondholders or noteholders until the 
bonds or notes and all costs and expenses in connection with any action or 
proceedings by or on behalf of the bondholders or noteholders, are fully paid, 
met, and discharged. (1989, c. 756, s. 1; 1989 (Reg. Sess., 1990), c. 1004, ss. 24, 
mo. 6. 1024.95. 98(C)x(d).) 

§ 1591-17. Trust funds. 

Notwithstanding any other provisions of law to the contrary, all moneys 
received pursuant to this Chapter, including, without limitation, payments 
made under and the proceeds received from the sale or other disposition of loan 
agreement, proceeds received from the disposition by the Agency of any project 
and any other revenues and funds received by the Agency, (except any portion, 
as designated by the Agency, representing administrative charges), shall be 
deemed to be trust funds to be held and applied solely as provided in this 
Chapter. The resolution authorizing the issuance of, or any trust agreement 
securing, any bonds or notes may provide that any of such moneys may be 
invested temporarily pending the disbursement thereof and shall provide that 
any officer with whom or any bank or trust company with which such moneys 
shall be deposited, shall act as trustee of such moneys and shall hold and apply 
the same for the purposes of this Chapter subject to such regulations as this 
Chapter or such resolution or trust agreement may provide. Any such moneys 
may be deposited and invested as provided in G.S. 159-30 and G.S. 147-69.1, 
as either section may be amended from time to time, provided, however that: 

(1) Any deposit or investment authorized by G.S. 159-30 or G.S. 147-69.1 
may be deposited or invested with any bank located inside or outside 
the State, including outside the United States of America, provided 
that any such bank is a bank whose unsecured obligations are rated 
in either of the two highest rating categories by either Moody’s 
Investors Service or Standard & Poor’s Corporation; and 

(2) Any deposit or investment may be made pursuant to either G.S. 
159-30 or G.S. 147-69.1. If one section is less restrictive or the other 
section authorizes additional deposit and investment options, the 
Agency may proceed under either section in order that the Agency 
shall have the broadest deposit and investment options available 
under either section. (1989, c. 756, s. 1.) 

§ 1591-18. Remedies. 

Any owner of bonds or notes issued under the provisions of this Chapter or 
any coupons appertaining thereto, and the trustee under any trust agreement 
securing or resolution authorizing the issuance of such bonds or notes, except 
to the extent the rights herein given may be restricted by such trust agreement 
or resolution, may either at law or in equity, by suit, action, mandamus, or 
other proceeding, protect and enforce any and all rights under the laws of the 
State or granted hereunder or under such trust agreement or resolution, or 
under any other contract executed by the Agency pursuant to this Chapter; and 
may enforce and compel the performance of all duties required by this Chapter 
or by such trust agreement or resolution by the Agency or by any officer 
thereof. (1989, c. 756, s. 1.) 
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§ 1591-19. Status of bonds and notes under Uniform Com- 

mercial Code. 

All bonds and notes and interest coupons, if any, issued under this Chapter 

are hereby made investment securities within the meaning of and for all the 

purposes of Article 8 of the Uniform Commercial Code, as enacted in Chapter 

25 of the General Statutes. (1989, c. 756, s. 1.) 

§ 1591-20. Bonds and notes eligible for investment. 

Bonds and notes issued under the provisions of this Chapter are hereby 

made securities in which all public offices, agencies, and public bodies of the 

State and its political subdivisions, all insurance companies, trust companies, 

investment companies, banks, savings banks, building and loan associations, 

credit unions, pension or retirement funds, other financial institutions en- 

gaged in business in the State, executors, administrators, trustees, and other 

fiduciaries may properly and legally invest funds, including capital in their 

control or belonging to them. Such bonds or notes are hereby made securities, 

which may properly and legally be deposited with and received by any officer 

or agency of the State or political subdivision of the State for any purpose for 

which the deposit of bonds, notes, or obligations of the State or any political 

subdivision is now or may hereafter be authorized by law. (1989, c. 756, s. 1.) 

§ 1591-21. Refunding bonds and notes. 

(a) The Agency may issue bonds and notes for the purposes of refunding any 

bonds or notes issued pursuant to this Chapter, including the payment of any 

redemption premium thereon and any interest accrued or to accrue to the date 

of redemption or maturity of such bonds or notes, and, if deemed advisable by 

the Agency, for any additional corporate purposes of the Agency. 

Any such refunding bonds or notes may bear interest at rates, including 

variable rates as authorized in G.S. 1591-15, lower, the same as, or higher than 

and have maturities shorter than, the same as, or longer than the bonds or 

notes being refunded. The proceeds of any such refunding bonds or notes may 

be applied: 
(1) To the payment and retirement of the bonds or notes being refunded by 

direct application to such payment and retirement; 
(2) To the payment and retirement of the bonds or notes being refunded by 

the deposit in trust of such proceeds; 
(3) To the payment of any expenses incurred in connection. with such 

refunding; and 
(4) For any other uses not inconsistent with such refunding. 

(b) Any money so held in trust may be invested in: 
(1) Direct obligations of the United States of America. 
(2) Obligations, the principal of and the interest on which are guaranteed 

by the United States of America. 
(3) Evidences of ownership of a proportionate interest in specified obliga- 

tions described in subdivision (1) and (2) of this subsection, which 
obligations are held by a bank or trust company organized and 
existing under the laws of the United States of America or any state 
thereof in the capacity of custodian. 

(4) Obligations of the State or local governments of the State, provision for 
the payment of the principal of and interest on which obligations shall 
have been made by deposit with a trustee or escrow agent of 
obligations described in subdivisions (1), (2) or (3) of this subsection, 
the maturing principal of any interest on which, when due and 
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payable, shall provide sufficient money with any other money held in 
trust for such purpose to pay the principal of, premium, if any, and 
interest on such obligations of the State or units of local government 
and which are rated in the highest category by Standard & Poor’s 
Corporation and Moody’s Investors Service. 

(5) Obligations of the State or local governments of the State, the 
principal of and interest on which, when due and payable, have been 
insured by a bond insurance company which is rated in the highest 
SAIC CODY by Standard & Poor’s Corporation and Moody’s Investors 
ervice. 

(6) Full faith and credit obligations of the State or local governments of 
the State, which are rated in the highest category by Standard & 
Poor’s Corporation and Moody’s Investors Service. 

(7) Any obligations or investments in which the State Treasurer is 
auloneeds at the time of such investment, to invest funds of the 
tate. 

The proceedings providing for the issuance of any refunding bonds or notes 
may limit the investments in which the proceeds of a particular refunding 
issue may be invested. 

(c) Nothing in this section shall be construed as a limitation on: 
(1) The duration of any deposit in trust for the retirement of bonds or 

notes being refunded, but which shall not have matured and which 
shall not be then redeemable or, if then redeemable, shall not have 
been called for redemption; or 

(2) The power to issue bonds or notes for the combined purpose of 
refunding bonds or notes and providing moneys for any corporate 
purpose as provided in this Chapter. (1989, c. 756, s. 1.) 

§ 1591-22. Officers not liable. 

No member or officer of the Agency shall be subject to any personal liability 
or accountability by reason of his execution of any bonds or notes or the 
issuance thereof. (1989, c. 756, s. 1.) 

§ 1591-23. Tax exemption. 

All of the bonds and notes authorized by this Chapter shall be exempt from 
all State, county, and municipal taxation or assessment, direct or indirect, 
general or special, whether imposed for the purpose of general revenue or 
otherwise, excluding inheritance and gift taxes, income taxes on the gain from 
the transfer of the bonds and notes, and franchise taxes. The interest on the 
bonds and notes shall not be subject to taxation as income. (1989, c. 756, s. 1; 
1995, c. 46, s. 19.) 

§ 1591-24. Conflicts of interest. 

If any member, officer, or employee of the Agency shall be interested either 
directly or indirectly, or shall be an officer or employee of or have an ownership 
interest in any firm or corporation, not including units of local government 
interested directly or indirectly, in any contract with the Agency, such interest 
shall be disclosed to the Agency and shall be set forth in the minutes of the 
Agency. The member, officer, or employee having an interest therein shall not 
participate on behalf of the Agency in the authorization of any such contract. 
Other provisions of law notwithstanding, failure to take any or all actions 
necessary to carry out the purposes of this section may not affect the validity 
of any bonds, notes, or loan agreements issued pursuant to the provisions of 
this Chapter. (1989, c. 756, s. 1.) 

135 



§1591-25 CH. 1591. SOLID WASTE MANAGEMENT LOANS & SPECIAL BONDS $1591-29 

§ 1591-25. Disbursement. 

(a) The proceeds of any bonds or notes to be used to make loans shall be 
disbursed by, or pursuant to the direction of, the Office of State Budget and 
Management. No such proceeds shall be disbursed until the Office of State 
Budget and Management has received from the Division a certificate of 
eligibility that states that the applicant meets all eligibility criteria, and that 
all procedural requirements of this Chapter have been met. 

(b) Once the prerequisites for disbursement have been satisfied pursuant to 
subsection (a) of this section, the proceeds shall be disbursed as the Board may 
provide. (1989, c. 756, s. 1; 2000-140, s. 93.1(a); 2001-424, s. 12.2(b).) 

§ 1591-26. Withdrawal of commitment. 

Failure of an applicant, within one year of the date of acceptance of a loan 
application to arrange for necessary financing of the proposed project, shall 
constitute sufficient cause for withdrawal of the commitment. Prior to with- 
drawal of a commitment, the Division shall give due consideration to any 
extenuating circumstances presented by the applicant as reasons for its failure 
to arrange necessary financing. The commitment may be extended for an 
additional period of time if, in the judgment of the Division, an extension is 
justified. (1989, c. 756, s. 1.) 

§ 1591-27. Inspection. 

(a) The Division shall perform one or more inspections of each project and 
shall monitor its progress. If the Division determines that the project is not in 
substantial compliance with the approved schedule of implementation, the 
Division may revoke its approval of the project, further disbursement of loan 
proceeds may be rescinded, and the outstanding loan, together with accrued 
interest, may immediately become due and payable. 

(b) Inspection of a project for which a loan has been made under this 
Chapter may be performed by qualified personnel of the Division or by 
qualified professional engineers, registered in this State, who have been 
approved by the Division. No person may be approved to perform inspections 
who is an officer or employee of the unit of local government to which the loan 
was made or who is an owner, officer, employee or agent of a contractor or 
subcontractor engaged in the construction of any project for which the loan was 
made. (1989, c. 756, s. 1.) 

§ 1591-28. Rules. 

(a) The Office of State Budget and Management and the Commission for 
Health Services may adopt, modify and repeal rules establishing the proce- 
dures to be followed in the administration of this Chapter and regulations 
interpreting and applying the provisions of this Chapter, as provided in the 
Administrative Procedure Act. Uniform rules may be jointly adopted where 
feasible and desirable, and no rule jointly adopted may be modified or revoked 
except upon the concurrence of both agencies involved. 

(b) A copy of the rules adopted to implement the provisions of this Chapter 
shall be furnished free of charge by the Division and the Office of State Budget 
and Management to any unit of local government. (1989, c. 756, s. 1; 1997-443, 
s. 11A.114; 2000-140, s. 93.1(a); 2001-424, s. 12.2(b).) 

§ 1591-29. Annual reports to Joint Legislative Commission 
on Governmental Operations. 

(a) The Office of State Budget and Management and the Division shall 
prepare and file on or before July 31 of each year with the Joint Legislative 
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Commission on Governmental Operations a consolidated report for the pre- 
ceding fiscal year concerning the allocation of loans authorized by this Chapter. 

(b) The portion of the report prepared by the Office of State Budget and 
Management shall set forth for the preceding fiscal year itemized and total 
allocations for loans authorized by the Division. The Office of State Budget and 
Management shall also prepare a summary report of all allocations for each 
fiscal year; the total funds received and allocations made; and the total 
unallocated funds as of the end of the preceding fiscal year. 

(c) The portion of the report prepared by the Division shall include: 
(1) Identification of each loan made during the preceding fiscal year; the 

total amount of the loan commitments; the sums actually paid during 
the preceding fiscal year to each loan disbursed and to each loan 
previously committed but unpaid; and the total loan funds paid 
during the preceding fiscal year; 

(2) Asummary for all preceding years of the total number of loans made; 
the total funds committed to these loans; the total sum actually paid 
to loans; and 

(3) Assessment and evaluation of the effects that approved projects have 
had upon solid waste management within the purposes of this 
Chapter. 

(d) The report shall be signed by each of the chief executive officers of the 
two State agencies preparing the report. (1989, c. 756, s. 1; 1993, c. 553, s. 57; 
2000-140, s. 93.1(a); 2001-424, s. 12.2(b).) 

§ 1591-30. Additional powers of units of local government; 
issuance of special obligation bonds and notes. 

(a) Authorization. — Any unit of local government may borrow money for 
the purpose of financing or refinancing its cost of the acquisition or construc- 
tion of a project and may issue special obligation bonds and notes, including 
bond anticipation notes and renewal notes, pursuant to the provisions of this 
section and the applicable provisions of this Chapter for this purpose. As used 
in this section, the term “project” has the meaning provided in G.S. 1591-3 and 
also includes any of the following as defined in S.L. 1998-132: water supply 
systems, water conservation projects, water reuse projects, wastewater collec- 
tion systems, and wastewater treatment works. 

(b) Pledge. — Each unit of local government may pledge for the payment of 
a special obligation bond or note any available source or sources of revenues of 
the unit and, to the extent the generation of the revenues is within the power 
of the unit, may enter into covenants to take action in order to generate the 
revenues, as long as the pledge of these sources for payments or the covenant 
to generate revenues does not constitute a pledge of the unit’s taxing power. 

No agreement or covenant shall contain a nonsubstitution clause which 
restricts the right of a unit of local government to replace or provide a 
substitute for any project financed pursuant to this section. 

The sources of payment pledged by a unit of local government shall be 
specifically identified in the proceedings of the governing body authorizing the 
unit to issue the special obligation bonds or notes. 

After the issuance of special obligation bonds or notes, the governing body of 
the issuing unit may identify one or more additional sources of payment for the 
bonds or notes and pledge these sources, as long as the pledge of the sources 
does not constitute a pledge of the taxing power of the unit. Each source of 
additional payment pledged shall be specifically identified in the proceedings 
of the governing body of the unit pledging the source. The governing body of the 
unit may not pledge an additional source of revenue pursuant to this 
paragraph unless the pledge is first approved by the Local Government 
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Commission pursuant to the procedures provided in subsection (i) of this 

section. 
The sources of payment so pledged and then held or thereafter received by a 

unit or any fiduciary thereof shall immediately be subject to the lien of the 

pledge without any physical delivery of the sources or further act. The lien 

shall be valid and binding as against all parties having claims of any kind in 

tort, contract, or otherwise against a unit without regard to whether the 

parties have notice thereof. The proceedings or any other document or action 

by which the lien on a source of payment is created need not be filed or recorded 

in any manner other than as provided in this Chapter. 

(b1) Security Interest. — In connection with issuing its special obligation 

bonds or special obligation bond anticipation notes under this Chapter, a unit 

of local government may grant a security interest in the project financed, or in 

all or some portion of the property on which the project is located, or in both. 

If a unit of local government determines to provide additional security as 

authorized by this subsection, the following conditions apply: 

(1) No bond order may contain a nonsubstitution clause that restricts the 

right of a unit of local government to: 
a. Continue to provide a service or activity; or | 

b. Replace or provide a substitute for any municipal purpose financed 
pursuant to the bond order. 

(2) Abond order is subject to approval by the Commission under Article 8 
of Chapter 159 of the General Statutes if it: 
a. Meets the standards set out in G.S. 159-148(a)(1), 159-148(a)(2), 

and 159-148(a)(3), or involves the construction or repair of 
fixtures or improvements on real property; and 

b. Is not exempted from the provisions of that Article by one of the 
exemptions contained in G.S. 159-148(b)(1) and (2). | 

The Commission approval required by this subdivision is in addition 
to the Commission approval required by subsection (i) of this section. 

(3) No deficiency judgment may be rendered against any unit of local 
government in any action for breach of a bond order authorized by this 
section, and the taxing power of a unit of local government is not and 
may not be pledged directly or indirectly to secure any moneys due 
under a bond order authorized by this section. This prohibition does 
not impair the right of the holder of a bond or note to exercise a 
remedy with respect to the revenues pledged to secure the bond or 
note, as provided in the bond order, resolution, or trust agreement 
under which the bond or note is authorized and secured. A unit of local 
government may, in its sole discretion, use tax proceeds to pay the 
principal of or interest or premium on bonds or notes, but shall not 
pledge or agree to do so. 

(4) Before granting a security interest under this subsection, a unit of 
local government shall hold a public hearing on the proposed security 
interest. A notice of the public hearing shall be published once at least 
10 days before the date fixed for the hearing. 

(c) Payment; Call. — Any bond anticipation notes may be made payable 
from the proceeds of bonds or renewal notes or, in the event bond or renewal 
note proceeds are not available, the notes may be paid from any sources 
available under G.S. 159I-30(b). Bonds or notes may also be paid from the 
proceeds of any credit facility. The bonds and notes of each issue shall be dated 
and may be made redeemable prior to maturity at the option of the unit of local 
government or otherwise, at such price or prices, on such date or dates, and 
upon such terms and conditions as may be determined by the unit. The bonds 
or notes may also be made payable from time to time on demand or tender for 
purchase by the owner, upon terms and conditions determined by the unit. 
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(d) Interest. — The interest payable by a unit on any special obligation 
bonds or notes may be at such rate or rates, including variable rates as 
authorized in this section, as may be determined by the Local Government 
Commission with the approval of the governing body of the unit. This approval 
may be given as the governing body of the unit may direct, including, without 
limitation, a certificate signed by a representative of the unit designated by the 
governing body of the unit. 

(e) Nature of Obligation. — Special obligation bonds and notes shall be 
special obligations of the unit of local government issuing them. The principal 
of, and interest and any premium on, special obligation bonds and notes shall 
be secured solely by any one or more of the sources of payment authorized by 
this section as may be pledged in the proceedings, resolution, or trust 
agreement under which they are authorized or secured. Neither the faith and 
credit nor the taxing power of the unit of local government are pledged for the 
payment of the principal of, or interest or any premium on, any special 
obligation bonds or notes, and no owner of special obligation bonds or notes has 
the right to compel the exercise of the taxing power by the unit in connection 
with any default thereon. Every special obligation bond and note shall recite in 
substance that the principal and interest and any premium on the bond or note 
are secured solely by the sources of payment pledged in the bond order, 
resolution, or trust agreement under which it is authorized or secured. The 
following limitations apply to payment from the specified sources: 

(1) Any such use of these sources will not constitute a pledge of the unit’s 
taxing power; and 

(2) The unit is not obligated to pay the principal or interest or premium 
except from these sources. 

(f) Details. — In fixing the details of bonds or notes, the unit of local 
government may provide that any of the bonds or notes may: 

(1) Be made payable from time to time on demand or tender for purchase 
by the owner thereof as long as a credit facility supports the bonds or 
notes, unless the Local Government Commission specifically deter- 
mines that a credit facility is not required upon a finding and 
determination by the Local Government Commission that the absence 
of a credit facility will not materially and adversely affect the financial 
position of the unit and the marketing of the bonds or notes at a 
reasonable interest cost to the unit; 

(2) Be additionally supported by a credit facility; 
(3) Be made subject to redemption or a mandatory tender for purchase 

prior to maturity; 
(4) Bear interest at a rate or rates that may vary for such period or periods 

of time, all as may be provided in the proceedings providing for the 
issuance of the bonds or notes including, without limitation, such 
variations as may be permitted pursuant to a par formula; and 

(5) Be made the subject of a remarketing agreement whereby an attempt 
is made to remarket the bonds or notes to new purchasers prior to 
their presentment for payment to the provider of the credit facility or 
to the unit. 

(g) Definitions. — As used in this section: 
(1) “Credit facility” means an agreement entered into by the unit with a 

bank, savings and loan association or other banking institution, an 
insurance company, reinsurance company, surety company or other 
insurance institution, a corporation, investment banking firm or other 
investment institution, or any financial institution providing for 
prompt payment of all or any part of the principal, or purchase price 
(whether at maturity, presentment, or tender for purchase, redemp- 
tion, or acceleration), redemption premium, if any, and interest on any 
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bonds or notes payable on demand or tender by the owner, in 

consideration of the unit agreeing to repay the provider of the credit 

facility in accordance with the terms and provisions of the agreement; 

the provider of any credit facility may be located either within or 

without the United States of America. 
(2) “Par formula” means any provision or formula adopted by the unit to 

provide for the adjustment, from time to time of the interest rate or 

rates borne by any bonds or notes including: | 

a. A provision providing for such adjustment so that the purchase 

price of such bonds or notes in the open market would be as close 

to par as possible; 
b. A provision providing for such adjustment based upon a percentage 

or percentages of a prime rate or base rate, which percentage or 

percentages may vary or be applied for different periods of time; 

or 
c. Any other provision as the unit may determine to be consistent 

with this section and the applicable provisions of this Chapter 

and does not materially and adversely affect the financial position 

of the unit and the marketing of the bonds or notes at a 

reasonable interest cost to the unit. | 

The obligation of a unit of local government under a credit facility to repay 

any drawing thereunder may be made payable and otherwise secured, to the 

extent applicable, as provided in this section. 
(h) Term; Form. — Notes shall mature at such time or times and bonds shall 

mature, not exceeding 40 years from their date or dates, as may be determined 

by the unit of local government, except that no such maturity dates may exceed 

the maximum maturity periods prescribed by the Local Government Commis- 

sion pursuant to G.S. 159-122, as it may be amended from time to time. The 

unit shall determine the form and manner of execution of the bonds or notes, 

including any interest coupons to be attached thereto, and shall fix the 
denomination or denominations and the place or places of payment of principal 
and interest, which may be any bank or trust company within or without the 
United States. In case any officer of the unit whose signature, or a facsimile of 
whose signature, appears on any bonds or notes or coupons, if any, ceases to be 
the officer before delivery thereof, the signature or facsimile shall nevertheless 
be valid and sufficient for all purposes the same as if the officer had remained 
in office until the delivery. Any bond or note or coupon may bear the facsimile 
signatures of such persons who at the actual time or the execution thereof were 
the proper officers to sign although at the date of the bond or note or coupon 
these persons may not have been the proper officers. The unit may also provide 
for the authentication of the bonds or notes by a trustee or other authenticat- 
ing agent. The bonds or notes may be issued as certificated or uncertificated 
obligations or both, and in coupon or in registered form, or both, as the unit 
may determine, and provision may be made for the registration of any coupon 
bonds or notes as to principal alone and also as to both principal and interest, 
and for the reconversion into coupon bonds or notes of any bonds or notes 
registered as to both principal and interest, and for the interchange of 
registered and coupon bonds or notes. Any system for registration may be 
established as the unit may determine. 
_ G) Local Government Commission Approval. — No bonds or notes may be 
issued by a unit of local government under this section unless the issuance is 
approved and the bonds or notes are sold by the Local Government Commis- 
sion as provided in this section and the applicable provisions of this Chapter. 
The unit shall file with the Secretary of the Local Government Commission an 
application requesting approval of the issuance of the bonds or notes, which 
application shall contain such information and shall have attached to it such 
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documents concerning the proposed financing as the Secretary of the Local 
Government Commission may require. The Commission may prescribe the 
form of the application. Before the Secretary accepts the application, the 
Secretary may require the governing body of the unit or its representatives to 
attend a preliminary conference, at which time the Secretary or the deputies 
of the Secretary may informally discuss the proposed issue and the timing of 
the steps taken in issuing the special obligation bonds or notes. 

In determining whether a proposed bond or note issue should be approved, 
the Local Government Commission may consider, to the extent applicable as 
shall be determined by the Local Government Commission, the criteria set 
forth in G.S. 159-52 and G.S. 159-86, as either may be amended from time to 
time, as well as the effect of the proposed financing upon any scheduled or 
proposed sale of obligations by the State or by any of its agencies or 
departments or by any unit of local government in the State. The Local 
Government Commission shall approve the issuance of the bonds or notes if, 
upon the information and evidence it receives, it finds and determines that the 
proposed financing will satisfy such criteria and will effect the purposes of this 
section and the applicable provisions of this Chapter. An approval of an issue 
shall not be regarded as an approval of the legality of the issue in any respect. 
: aes by the Local Government Commission denying an application is 
nal. 
Upon the filing with the Local Government Commission of a written request 

of the unit requesting that its bonds or notes be sold, the bonds or notes may 
be sold by the Local Government Commission in such manner, either at public 
or private sale, and for such price or prices as the Local Government 
Commission shall determine to be in the best interests of the unit and to effect 
the purposes of this section and the applicable provisions of this Chapter, if the 
sale is approved by the unit. 

(j) Proceeds. — The proceeds of any bonds or notes shall be used solely for 
the purposes for which the bonds or notes were issued and shall be disbursed 
in such manner and under such restrictions, if any, as the unit may provide in 
the resolution authorizing the issuance of, or in any trust agreement securing, 
the bonds or notes. 

(k) Interim Documents; Replacement. — Prior to the preparation of defini- 
tive bonds, the unit may issue interim receipts or temporary bonds, with or 
without coupons, exchangeable for definitive bonds when definitive bonds have 
been executed and are available for delivery. The unit may also provide for the 
replacement of any bonds or notes which shall become mutilated or shall be 
destroyed or lost. 

(1) No Other Conditions. — Bonds or notes may be issued under the 
provisions of this section and the applicable provisions of this Chapter without 
obtaining, except as otherwise expressly provided in this section and the 
applicable provisions of this Chapter, the consent of any department, division, 
commission, board, body, bureau, or agency of the State and without any other 
proceedings or the happening of any conditions or things other than those 
proceedings, conditions, or things that are specifically required by this section, 
the applicable provisions of this Chapter, and the provisions of the resolution 
authorizing the issuance of, or any trust agreement securing, the bonds or 
notes. 

(m) Trust. — In the discretion of the unit of local government, any bonds and 
notes issued under the provisions of this section may be secured by a trust 
agreement by and between the unit and a corporate trustee or by a resolution 
providing for the appointment of a corporate trustee. Bonds and notes may also 
be issued under an order or resolution without a corporate trustee. The 
corporate trustee may be, in either case any trust company or bank having the 
powers of a trust company within or without the State. The trust agreement or 
resolution may pledge or assign such sources of revenue as may be permitted 
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under this section. The trust agreement or resolution may contain such 

provisions for protecting and enforcing the rights and remedies of the owners 

of any bonds or notes issued thereunder as may be reasonable and proper and 

not in violation of law, including covenants setting forth the duties of the unit 

in respect of the purposes to which bond or note proceeds may be applied, the 

disposition and application of the revenues of the unit, the duties of the unit 

with respect to the project, the disposition of any charges and collection of any 

revenues and administrative charges, the terms and conditions of the issuance 

of additional bonds and notes, and the custody, safeguarding, investment, and 

application of all moneys. All bonds and notes issued under this section shall 

be equally and ratably secured by a lien upon the revenues pledged in the trust 

agreement or resolution, without priority by reasons of number, or dates of 

bonds or notes, execution, or delivery, in accordance with the provision of this 

section and of the trust agreement or resolution, except that the unit may 

provide in the trust agreement or resolution that bonds or notes issued 

pursuant thereto shall, to the extent and in the manner prescribed in the trust 

agreement or resolution, be subordinated and junior in standing, with respect 

to the payment of principal and interest and to the security thereof, to any 

other bonds or notes. It shall be lawful for any bank or trust company that may 

act as depository of the proceeds of bonds or notes, revenues, or any other 

money hereunder to furnish such indemnifying bonds or to pledge such 

securities as may be required by the unit. Any trust agreement or resolution 

may set out the rights and remedies of the owners of any bonds or notes and 

of any trustee, and may restrict the individual rights of action by the owners. 

In addition to the foregoing, any trust agreement or resolution may contain 

such other provisions as the unit may deem reasonable and proper for the 

security of the owners of any bonds or notes. Expenses incurred in carrying out 

the provisions of any trust agreement or resolution may be treated as a part of 

the cost of any project or as an administrative charge and may be paid from the 

revenues or from any other funds available. 
The State does pledge to, and agree with, the holders of any bonds or notes 

issued by any unit that so long as any of the bonds or notes are outstanding and 

unpaid the State will not limit or alter the rights vested in the unit at the time 
of issuance of the bonds or notes to set the terms and conditions of the bonds 
or notes and to fulfill the terms of any agreements made with the bondholders 
or noteholders. The State shall in no way impair the rights and remedies of the 
bondholders or noteholders until the bonds or notes and all costs and expenses 
in connection with any action or proceedings by or on behalf of the bondholders 
or noteholders, are fully paid, met, and discharged. 

(n) Applicable Provisions. — The provisions of G.S. 1591-15(a), (d), and (e) 
relating to the Agency and its bonds and notes shall apply to a unit of local 
government and its bonds and notes issued under this section and the 
applicable provisions of this Chapter, except that the source or sources of 
revenue pledged to pay bonds and notes of a unit of local government shall be 
limited as provided in this section. 
_ The provisions of G.S. 1591-17 relating to the Agency and its trust funds and 
investments shall apply to a unit of local government and its trust funds and 
investments, except that any such moneys of a unit shall be deposited and 
Pee only as provided in G.S. 159-30, as it may be amended from time to 
ime. 
The provisions of G.S. 1591-18, 1591-19, 1591-20, and 1591-23 relating to 

remedies, the Uniform Commercial Code, investment eligibility, and tax 
exemption, as they relate to the Agency’s bonds and notes, shall apply to a unit 
of local government and its bonds and notes. (1989, c. 756, s. 1; 1989 (Reg. 
Sess., 1990), c. 1004, s. 26; c. 1024, s. 38(e); 1995 (Reg. Sess., 1996), c. 742, s. 
39; c. 743, s. 26; 1997-6, s. 20; 1997-307, s. 1; 2001-238, s. 1.) 
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Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 491. 
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Chapter 160. 

Municipal Corporations. 

§§ 160-1 through 160-521: Repealed and transferred. 

Editor’s Note. — Most of the sections of this 
Chapter were repealed by one of the following 
acts: Session Laws 1945, c. 1052: Session Laws 

1949, c. 1081; Session Laws 1953, c. 901, s. 3; 
Session Laws 1955, c. 698; Session Laws 1957, 

c. 863, s. 1; Session Laws 1968, c. 406, s. 1; 

Session Laws 1967, c. 826; Session Laws 1969, 

c. 629, s. 1; Session Laws 1969, c. 870; Session 
Laws 1969, c. 1003, s. 9; Session Laws 1969, c. 
1010, s. 6; Session Laws 1969, c. 1065, s. 1; 

Session Laws 1971, c. 698, s. 2; and Session 

Laws 1971, c. 780, ss. 10 to 19. 

The balance of the sections of the Chapter 
were transferred to Chapters 153 or 160A by 
Session Laws 1971, c. 698, ss. 3 and 4; Session 

Laws 1971, c. 896, ss. 4, 6, 7, 9 and 13; Session 

Laws 1973, c. 426, ss. 7, 74 and 75; and Session 

Laws 1979, 2nd Sess., c. 1247, ss. 44 and 45. 

For provisions as to counties, see now Chap- 
ter 153A. For provisions as to cities and towns, 
see now Chapter 160A. 

145 



os sie 8 seen obo ae 
— ON i 

bre me a Brel H ewal | 
"aa hak ay SAS. rs ba bet Over 7 la ; 

qed wor ode ashinnes.ot 66 ungleivon | | “ac 

SES pomraten arora no ny aed LOE wat . coat eo pag ; 

at deans wey ou oe 
noiees? bir; 6 680. <9 ee aa > 

A oe hess) r 
\ 

. 
aay! i 

i 

4 a 

ie 7 . 

4 t 
‘ 

| 

: a ey 
‘ 

+ 
T baa! 

a 

f 

' ad : 5 

2 + 

F ! 

‘ 
. ' 

, , 

i 1 
i mee 

2 + a 
‘ 

= 
; 

y 

r t 

i 
é 

; ‘ 

re E 
i J 

{ 7 

ne i ‘4 i i 
F 

c i ; i 
F Ny Sig LG 

F: ie t ; | 
f 

4 . 1 1 h ~ fh 
; f 

& ~ : 
; eit een 

* a 4 ‘ 

’ ; Mi VA 1 

i { ; * } ¥ ; 
1 . 7 frm " , 

|) stihade 1 , ‘ 1% re ents | % ae s 

q ar’ wv 7 

i 5 es re epae 4 ‘ : 
iw | wy ; D2 i] i ¢ { * hy i } 

i cl fi + 
| ; i " Ale j 

rah t 1 

1 4 : ee Pe He gee Lage hia 
© oi i i ‘ i, \ , rye tou Laaeee 

’ i 
i i j ‘ rue my | 4) f : 

a i, i. a ie : ; 4 i ) : 4 ak i 
be ae OY a 2 ¥ ive i . 

\ Pde ae ied an, Wid a ; erie 
{ { : 4 j jaa! As . ite ve wil i) | | haa i a 
H ih hye : J fy Ce voll uy) “a A Ty .) ee : waren i LPO , i 

, ay ; Laie ; ar ‘ i te : rn, 
y Db. ASP a e's Oe a io Ke A sh ae a ae | ay ae ‘ “ ue lesa Y 

f iJ 
site ie oe ek 



Chapter 160A. 

Cities and Towns. 

Article 1. 

Definitions and Statutory Construction. 

Sec. 
160A-1. Application and meaning of terms. 
160A-2. Effect upon prior laws. 
160A-3. General laws supplementary to char- 

Lers: 

160A-4. Broad construction. 
160A-5. Statutory references deemed amended 

to conform to Chapter. 

Article 1A. 

Municipal Board of Control. 

160A-6 through 160A-10. [Repealed.] 

Article 2. 

General Corporate Powers. 

160A-11. Corporate powers. 
160A-12. Exercise of corporate power. 
160A-13 through 160A-15. [Reserved.] 

Article 3. 

Contracts. 

160A-16. Contracts to be in writing; exception. 
160A-17. Continuing contracts. 
160A-17.1. Grants from other governments. 
160A-18. Certain deeds validated. 
160A-19. Leases. 
160A-20. Security interests. 
160A-20.1. Contracts with private entities. 

Article 4. 

Corporate Limits. 

Part 1. General Provisions. 

160A-21. Existing boundaries. 
160A-22. Map of corporate limits. 
160A-23. District map; reapportionment. 
160A-23.1. Special rules for redistricting after 

2000 census. 

Article 4A. 

Extension of Corporate Limits. 

Part 1. Extension by Petition. 

160A-24 through 160A-28. [Repealed.] 
160A-29. Map of annexed area, copy of ordi- 

nance and election results re- 
corded in the office of register of 
deeds. 

160A-30. Surveys of proposed new areas. 
160A-31. Annexation by petition. 
160A-31.1. Assumption of debt. 

Sec. 
160A-32. [Repealed.] 

Part 2. Annexation by Cities of Less than 
5,000. 

160A-33. Declaration of policy. 
160A-34. Authority to annex. 
160A-35. Prerequisites to annexation; ability 

to serve; report and plans. 
160A-35.1. Limitation on change in financial 

participation prior to annexation. 
160A-36. Character of area to be annexed. 
160A-37. Procedure for annexation. 
160A-37.1. Contract with rural fire depart- 

ment. 

160A-37.2. Assumption of debt. 
160A-37.3. Contract with private solid waste 

collection firm(s). 
Appeal. 
Annexation recorded. 
Authorized expenditures. 

160A-41. Definitions. 
160A-42. Land estimates. 

160A-48, 160A-44. [Repealed.] 

Part 3. Annexation by Cities of 5,000 or More. 

160A-45. Declaration of policy. 
160A-46. Authority to annex. 
160A-47. Prerequisites to annexation; ability 

to serve; report and plans. 
160A-47.1. Limitation on change in financial 

participation prior to annexation. 
160A-48. Character of area to be annexed. 
160A-49. Procedure for annexation. 
160A-49.1. Contract with rural fire depart- 

ment. 

160A-49.2. Assumption of debt. 
160A-49.3. Contract with private solid waste 

collection firm(s). 
Appeal. 
Annexation recorded. 
Authorized expenditures. 

160A-53. Definitions. 
160A-54. Population and land estimates. 
160A-55, 160A-56. [Repealed.] 
160A-57. [Reserved.] 

160A-38. 
160A-39. 
160A-40. 

160A-50. 
160A-51. 
160A-52. 

Part 4. Annexation of Noncontiguous Areas. 

160A-58. Definitions. 

160A-58.1. Petition for annexation; standards. 

160A-58.2. Public hearing. 
160A-58.2A. Assumption of debt. 
160A-58.3. Annexed area subject to city taxes 

and debts. 
160A-58.4. Extraterritorial powers. 
160A-58.5. Special rates for water, sewer and 

other enterprises. 
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Sec. 
160A-58.6. Transition from satellite to primary 

corporate limits. 

160A-58.7. Annexation of municipal property. 

160A-58.8. Recording and reporting. 

Part 4A. Effective Dates of Certain 

Annexation Ordinances. 

160A-58.9. Effective date of certain annexation 

ordinances adopted from January 

1, 1987, to August 3, 1987. 

160A-58.9A. Effective date of certain annex- 

Sec. 
160A-73. 
160A-74. 
160A-75. 
160A-76. 
160A-77. 
160A-78. 
160A-79. 

160A-80. 

160A-81. 
160A-82 

[Repealed.] 
Quorum. 
Voting. 
Franchises; technical ordinances. 

Code of ordinances. 
Ordinance book. 
Pleading and proving city ordi- 

nances. 
Power of investigation; 

power. 
Conduct of public hearings. 
Applicability of Part. 

subpoena 

ation ordinances adopted under 
Article 4A of Chapter 160A. 

Part 5. Property Tax Liability of Newly 

Annexed Territory. 

160A-58.10. Tax of newly annexed territory. 

160A-58.11 through 160A-58.20. [Reserved.] 

Part 6. Annexation Agreements. 

160A-58.21. Purpose. 
160A-58.22. Definitions. 
160A-58.23. Annexation agreements autho- 

rized. 

160A-58.24. Contents of agreements; proce- 

dure. 
160A-58.25. Effect of agreement. 

160A-58.26. Part grants no annexation author- 

ity. 

160A-58.27. Relief. 
160A-58.28. Effect on prior local acts. 

160A-59. 
160A-60. 
160A-61. 
160A-62. 

160A-63. 
160A-64. 
160A-65. 

160A-66. 
160A-67. 

Part 3. 

160A-68. 
160A-69. 
160A-70. 

160A-71. 

160A-72. 

Article 5. 

Form of Government. 

Part 1. General Provisions. 

Qualifications for elective office. 
Qualifications for appointive office. 

Oath of office. 
Officers to hold over until successors 

qualified. 
Vacancies. 
Compensation of mayor and council. 

[Repealed.| 

Part 2. Mayor and Council. 

Composition of council. 
General powers of mayor and council. 

Organization and Procedures of the 
Council. 

Organizational meeting of council. 
Mayor to preside over council. 
Mayor pro tempore; disability of 

mayor. 
Regular and special meetings; re- 

cessed and adjourned meetings; 
procedure. 

Minutes to be kept; ayes and noes. 

160A-83 through 160A-100. [Reserved.] 

Part 4. Modification of Form of Government. 

160A-101. Optional forms. 
160A-102. Amendment by ordinance. 
160A-103. Referendum on charter amend- 

ments by ordinance. 

160A-104. Initiative petitions for charter 

amendments. 

160A-105. Submission of propositions to vot- 

ers; form of ballot. 

160A-106. Amendment of charter provisions 
dependent on form of government. 

160A-107. Plan to continue for two years. 

160A-108. Municipal officers to carry out plan. 

160A-109. Effective date. 
160A-110. Charters to remain in force. 

160A-111. Filing certified true copies of charter 

amendments. 
160A-112 through 160A-115. [Reserved.] 

Article 6. 

Elections. 

160A-116 through 160A-127. [Repealed.] 
160A-128 through 160A-145. [Reserved.] 

Article 7. 

Administrative Offices. 

Part 1. Organization and Reorganization of 

City Government. 

160A-146. Council to organize city govern- 
ment. 

Part 2. Administration of Council-Manager 
Cities. 

160A-147. Appointment of city manager; dual 
office holding. 

Powers and duties of manager. 
Acting city manager. 
Interim city manager. 
Mayor and councilmen ineligible to 
serve or act as manager. 

Applicability of Part. 
160A-154. [Reserved.] 

160A-148. 
160A-149. 
160A-150. 
160A-151. 

160A-152. 
160A-153, 

Part 3. Administration of Mayor-Council 
Cities. 

160A-155. Council to provide for administra- 
tion in mayor-council cities. 
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160A-156. Acting department heads. 
160A-157. Interim department heads. 
BW: 158. Mayor and councilmen ineligible to 

serve or act as heads of depart- 
ments. 

160A-159. Applicability of Part. 
160A-160, 160A-161. [Reserved.] 

Part 4. Personnel. 

160A-162. Compensation. 
160A-163. Retirement benefits. 
160A-164. Personnel rules. 
160A-164.1. Smallpox vaccination policy (see 

editor’s note on condition prece- 
dent). 

160A-164.2. Criminal history record check of 
employees permitted. 

Personnel board. 

Participation in Social Security Act. 
Defense of employees and officers; 
payment of judgments. 

Privacy of employee 
records. 

City employee political activity. 

160A-165. 
160A-166. 
160A-167. 

160A-168. personnel 

160A-169. 

Sec. 

160A-185. 

160A-186. 
160A-187. 

160A-188. 
160A-189. 
160A-190. 
160A-191. 

160A-192. 
160A-193. 

160A-194. 

160A-195. 
160A-196. 
160A-197. 
160A-198. 

Emission of pollutants or contami- 
nants. 

Regulation of domestic animals. 
Possession or harboring of danger- 
ous animals. 

Bird sanctuaries. 
Firearms. 
Pellet guns. 

Limitations on enactment of Sun- 
day-closing ordinances. 

[Repealed.] 
Abatement of public health nui- 

sances. 
Regulating and licensing  busi- 
nesses, trades, etc. 

[Repealed.] 
Sewage tie-ons. 
[Repealed.] 
Curfews. 

160A-199 through 160A-205. [Reserved.] 

160A-206. 

Article 9. 

Taxation. 

General power to impose taxes. 
160A-170. 

160A-171. 
160A-172. 

[Reserved.]| 

Part 5. City Clerk. 

City clerk; duties. 
Deputy clerk. 

160A-207. Remedies for collecting taxes. 
160A-208. Continuing taxes. 
160A-208.1. Disclosure of certain information 

prohibited. 
160A-209. Property taxes. 

Part 6. City Attorney. 

160A-173. City attorney; appointment and du- 
ties. 

Article 8. 

Delegation and Exercise of the General 
Police Power. 

160A-174. General ordinance-making power. 
160A-175. Enforcement of ordinances. 

160A-176. Ordinances effective on city prop- 
erty outside limits. 

160A-176.1. Ordinances effective in Atlantic 
Ocean. 

160A-176.2. Ordinances effective in Atlantic 
Ocean. 

160A-177. Enumeration not exclusive. 

160A-178. Regulation of solicitation cam- 
paigns, flea markets and itinerant 
merchants. 

160A-179. Regulation of begging. 
160A-180. Regulation of aircraft overflights. 
160A-181. Regulation of places of amusement. 
160A-181.1. Regulation of sexually oriented 

businesses. 
160A-182. Abuse of animals. 

160A-183. Regulation of explosive, corrosive, 

inflammable, or radioactive sub- 
stances. 

160A-184. Noise regulation. 

160A-210. 
160A-211. 

[Repealed.] 
Privilege license taxes. 

160A-211.1. Privilege license tax on low-level 

160A-212. 
160A-213. 
160A-214. 

radioactive and hazardous waste 
facilities. 

Animal taxes. 

Motor vehicle taxes. 

Cable television franchise tax. 
160A-214.1. Uniform penalties for local meals 

160A-215. 
taxes. 

Uniform provisions for room occu- 
pancy taxes. 

160A-215.1. Gross receipts tax on short-term 

160A-216. 

160A-217. 

160A-218. 
160A-219. 
160A-220. 
160A-221. 

160A-222. 
160A-223. 
160A-224. 
160A-225. 
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leases or rentals. 

Article 10. 

Special Assessments. 

Authority to make special assess- 
ments. 

Petition for street or sidewalk im- 
provements. 

Basis for making assessments. 
Corner lot exemptions. 
Lands exempt from assessment. 
Assessments against lands owned 
by the State. 

Assessments against railroads. 
Preliminary resolution; contents. 
Notice of preliminary resolution. 
Hearing on preliminary resolution; 
assessment resolution. 



Sec. 

160A-226. 
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Determination of costs. 

160A-226.1. Discounts authorized. 

160A-227. 

160A-228. 

160A-229. 

160A-230. 
160A-231. 
160A-232. 

160A-233. 

160A-234. 

160A-235. 

160A-236. 
160A-237. 

160A-238. 

160A-239. 

160A-240. 

Preliminary assessment roll; publi- 
cation. 

Hearing on preliminary assessment 
roll; revision; confirmation; lien. 

Publication of notice of confirmation 
of assessment roll. 

Appeal to General Court of Justice. 
Reassessment. 
Payment of assessments in cash or 
by installments. 

Enforcement of assessments; inter- 

ests; foreclosure; limitations. 
Assessments on property held by 
tenancy for life or years. 

Lien in favor of a cotenant or joint 
owner paying special assess- 

ments. 
Apportionment of assessments. 
Authority to hold water and sewer 
assessments in abeyance. 

Authority to make assessments for 
beach erosion control and flood 
and hurricane protection works. 

[Reserved. | 

Article 11. 

Eminent Domain. 

[Repealed.] 
160A-240.1. Power to acquire property. 

160A-241 through 160A-263. [Repealed.] 
160A-264. (Reserved. | 

Article 12. 

Sale and Disposition of Property. 

160A-265. 
160A-266. 
160A-267. 
160A-268. 
160A-269. 

160A-270. 
160A-271. 
160A-272. 

Use and disposal of property. 
Methods of sale; limitation. 

Private sale. 
Advertisement for sealed bids. 
Negotiated offer, advertisement, 
and upset bids. 

Public auction. 
Exchange of property. 
Lease or rental of property. 

160A-272.1. Lease of utility or enterprise prop- 

160A-273. 
160A-274. 

160A-275. 
160A-276. 

160A-277. 

160A-278. 
160A-279. 

160A-280. 

erty. 

Grant of easements. 
Sale, lease, exchange and joint use 

of governmental property. 
Warranty deeds. 
Sale of stocks, bonds, and other se- 

curities. 

Sale of land to volunteer fire depart- 
ments and rescue squads; proce- 
dure. 

Lease of land for housing. 

Sale of property to entities carrying 
out a public purpose; procedure. 

[Reserved.] 

Sec. 
160A-281. 
160A-282. 

160A-283. 

160A-284. 
160A-285. 
160A-286. 

160A-287. 
160A-288. 

Article 13. 

Law Enforcement. 

Policemen appointed. 
Auxiliary law-enforcement person- 

nel; workers’ compensation bene- 

fits. 
Joint county and city auxiliary po- 

lice. 
Oath of office; holding other offices. 
Powers and duties of policemen. 
Extraterritorial jurisdiction of po- 
licemen. 

City lockups. 
Cooperation between law-enforce- 
ment agencies. 

160A-288.1. Assistance by State law-enforce- 
ment officers; rules; cost. 

160A-288.2. Assistance to State law-enforce- 

160A-289. 
ment agencies. 

Training and development pro- 
grams for law enforcement. 

160A-289.1. Resources to protect the public. 

160A-290. 

160A-291. 
160A-292. 
160A-293. 

160A-294. 

[Reserved.] 

Article 14. 

Fire Protection. 

Firemen appointed. 
Duties of fire chief. 
Fire protection outside city limits; 
immunity; injury to firemen. 

Loss of rural fire employment. 
160A-294.1. Honoring deceased or retiring 

160A-295. 
firefighters. 

[Reserved.] 

Article 15. 

Streets, Traffic and Parking. 

160A-296. 

160A-297. 

160A-298. 
160A-299. 

160A-299.1. 

160A-300. 

Establishment and _ control of 
streets; center and edge lines. 

Streets under authority of Board of 
Transportation. 

Railroad crossings. 
Procedure for permanently closing 

streets and alleys. 
Applications for intermittent clos- 
ing of roads within watershed im- 
provement project by municipal- 
ity; notice; costs; markers. 

Traffic control. 
160A-300.1. Use of traffic control photographic 

160A-301. 
160A-302. 

systems. 

Parking. 
Off-street parking facilities. 

160A-302.1. Fishing from bridges regulated. 
160A-303. Removal and disposal of junked and 

abandoned motor vehicles and 

motor vehicles that constitute a 

safety hazard. 
160A-303.1. Regulation of the placing of trash, 
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Sec. 

refuse and garbage within munic- 
ipal limits. 

160A-303.2. Regulation of abandonment. of 
- junked motor vehicles. 

160A-304. Regulation of taxis. 
160A-305. Agreements under National High- 

way Safety Act. 
160A-306. Building setback lines. 
160A-307. Curb cut regulations. 
160A-308. Regulation of dune buggies. 
160A-309, 160A-310. [Reserved.] 

Article 16. 

Public Enterprises. 

Part 1. General Provisions. 

160A-311. Public enterprise defined. 
160A-312. Authority to operate public enter- 

prises. 
160A-313. 
160A-314. 

Financing public enterprise. 
Authority to fix and enforce rates. 

160A-314.1. Availability fees for solid waste 
disposal facilities; collection of any 
solid waste fees. 

160A-315. Billing and collecting agents for cer- 
tain sewer systems. 

160A-316. Independent water companies to 
supply information. 

160A-317. Power to require connections to wa- 
ter or sewer service and the use of 
solid waste collection services. 

160A-318. Mutual aid contracts. 
160A-319. Utility franchises. 
160A-320. [Reserved.] 
160A-321. Sale, lease, or discontinuance of 

city-owned enterprise. 
160A-322. Contracts for electric power and wa- 

ter. 
160A-323. Load management and peak load 

pricing of electric power. 
160A-324. Contract with private solid waste 

collection firm(s). 
160A-325. Selection or approval of sites for 

certain sanitary landfills; solid 
waste defined. 

160A-326. Limitations on rail transportation 
liability. 

160A-327 through 160A-330. [Reserved.] 

Part 2. 

160A-331. 
160A-332. 
160A-333. 
160A-334. 

160A-335. 

160A-336. 
160A-337. 

Electric Service in Urban Areas. 

Definitions. 

Electric service within city limits. 
Temporary electric service. 
Authority and jurisdiction of Utili- 

ties Commission. 
Discontinuance of service and 
transfer of facilities by secondary 
supplier. 

Electric service for city facilities. 
Effect of Part on rights and duties of 
primary supplier. 

Sec. 
160A-338. Electric suppliers subject to police 

power. 
160A-339, 160A-340. [Reserved.] 

Article 17. 

Cemeteries. 

160A-341, Authority to establish and operate 
cemeteries. 

160A-342. Authority to transfer cemeteries. 
160A-343. Authority to abandon cemeteries. 
160A-344. Authority to assume control of 

abandoned cemeteries. 
160A-345. Authority to condemn cemeteries. 
160A-346. Authority to condemn easements 

for perpetual care. 
160A-347. Perpetual care trust funds. 
160A-348. Regulation of city cemeteries. 
160A-349. [Reserved.] 

Article 17A. 

Cemetery Trustees. 

160A-349.1. Creation of board authorized; offi- 
cial title; terms of office; vacan- 
cies. 

160A-349.2. Members to meet and organize; 
meetings; bond of secretary and 
treasurer; record of proceedings. 

160A-349.3. Property vested. 
160A-349.4. Control and management: super- 

intendent and assistants; enumer- 
ation of powers. 

160A-349.5. Rules continued in force. 
160A-349.6. Rules for maintaining order and 

policing; force of rules; copy to 
governing body; publication. 

160A-349.7. Presentation of budget; details of 
budget; appropriation; payment to 
board. 

160A-349.8. Commissioners to obtain maps, 
plats and deeds; list of lots sold 
and owners; surveys and plats to 
be made; additional lots, streets, 
walks and parkways; price of lots; 
regulation of sale of lots. 

160A-349.9. Power to acquire land; adjacent 
property; disposal of money from 
lot sales; investments; income 

from investment. 
160A-349.10. Power to condemn land; proce- 

dure for condemnation; board in- 
corporated. 

160A-349.11. Price of lands included in budget. 
160A-349.12. Power to accept gifts; exclusive 

use of gifts. 
160A-349.13. Sale of unnecessary property. 
160A-349.14. Exercise of powers subject to ap- 

proval. 
160A-349.15. Termination. 
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160A-350. 
160A-351. 
160A-352. 
160A-353. 
160A-354. 

160A-355. 
160A-356. 
160A-357. 
160A-358, 
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Article 18. 

Parks and Recreation. 

Short title. 
Declaration of State policy. 

Recreation defined. 
Powers. 

Administration of parks and recre- 

ation programs. 

Joint parks and recreation systems. 

Financing parks and recreation. 

[Repealed.] 
160A-359. [Reserved.] 

Article 19. 

Planning and Regulation of 

Development. 

Part 1. General Provisions. 

160A-360. 
160A-361. 
160A-362. 
160A-363. 
160A-364. 

Territorial jurisdiction. 
Planning agency. 

Extraterritorial representation. 

Supplemental powers. 

Procedure for adopting or amending 

ordinances under Article. 

160A-364.1. Statute of limitations. 

160A-365. 
160A-366. 

Enforcement of ordinances. 

Validation of ordinance. 

160A-367 through 160A-370. [Reserved.] 

Part 2. Subdivision Regulation. 

160A-371. 
160A-372. 

160A-373. 

160A-374. 

160A-375. 

160A-376. 

Subdivision regulation. 
Contents and requirements of ordi- 

nance. 

Ordinance to contain procedure for 

plat approval; approval prerequl- 

site to plat recordation; statement 

by owner. 

Effect of plat approval on dedica- 

tions. 

Penalties for transferring lots in un- 

approved subdivisions. 

Definition. 

160A-377 through 160A-380. [Reserved.] 

160A-381. 
160A-382. 
160A-383. 

Part 3. Zoning. 

Grant of power. 
Districts. 
Purposes in view. 

160A-383.1. Zoning regulations for manufac- 

160A-384. 
160A-385. 

tured homes. 
Method of procedure. 
Changes. 

160A-385.1. Vested rights. 
160A-386. 

160A-387. 

160A-388. 
160A-389. 

Protest petition; form; 

ments; time for filing. 

Planning agency; zoning plan; certi- 
fication to city council. 

Board of adjustment. 
Remedies. 

require- 

Sec. 
160A-390. Conflict with other laws. 

160A-391. Other statutes not repealed. 

160A-392. Part applicable to buildings con- 

structed by State and its subdivi- 

sions; exception. 

160A-393, 160A-394. [Reserved.] 

Part 3A. Historic Districts. 

160A-395 through 160A-399. [Repealed.] 

Part 3B. Historic Properties Commissions. 

160A-399.1 through 160A-400. [Repealed.] 

Part 3C. Historic Districts and Landmarks. 

160A-400.1. 
160A-400.2. 

Legislative findings. 
Exercise of powers by counties as 

well as cities. 

Character of historic district de- 

fined. 
Designation of historic districts. 

Designation of landmarks; adop- 

tion of an ordinance; criteria for 

designation. 

Required landmark designation 

procedures. 

Historic Preservation Commis- 

sion. 

Powers of the Historic Preserva- 

tion Commission. 

Certificate of appropriateness re- 

quired. 

160A-400.10. Conflict with other laws. 

160A-400.11. Remedies. 
160A-400.12. Appropriations. 

160A-400.13. Certain changes not prohibited. 

160A-400.14. Delay in demolition of land- 

marks and buildings within his- 

toric district. 

160A-400.3. 

160A-400.4. 
160A-400.5. 

160A-400.6. 

160A-400.7. 

160A-400.8. 

160A-400.9. 

Part 4. Acquisition of Open Space. 

160A-401. 
160A-402. 
160A-403. 

Legislative intent. 
Finding of necessity. 
Counties or cities authorized to ac- 

quire and reconvey real property. 

Joint action by governing bodies. 

Powers of governing bodies. 

160A-406. Appropriations authorized. 

160A-407. Definitions. 

160A-408 through 160A-410. [Reserved.] 

160A-404. 
160A-405. 

Part 5. Building Inspection. 

160A-411. Inspection department. 

160A-411.1. Qualifications of inspectors. 

160A-412. Duties and responsibilities. 

160A-413. Joint inspection department; other 

arrangements. 

Financial support. 
Conflicts of interest. 
Failure to perform duties. 
Permits. 

160A-414. 
160A-415. 
160A-416. 
160A-417. 
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Sec. 
160A-418. Time limitations on validity of per- 

mits. 
160A-419. Changes in work. 
160A-420. Inspections of work in progress. 
160A-421. Stop orders. 
160A-422. Revocation of permits. 
160A-423. Certificates of compliance. 
160A-424. Periodic inspections. 
160A-425. Defects in buildings to be corrected. 
160A-426. Unsafe buildings condemned. 
160A-427. Removing notice from condemned 

building. 
160A-428. Action in event of failure to take 

corrective action. 
160A-429. Order to take corrective action. 
160A-430. Appeal; finality of order if not ap- 

pealed. 
160A-431. Failure to comply with order. 
160A-432. Enforcement. 
160A-433. Records and reports. 
160A-434. Appeals in general. 
160A-435. Establishment of fire limits. 
160A-436. Restrictions within primary fire 

limits. 
160A-437. Restriction within secondary fire 

limits. 
160A-438. Failure to establish primary fire 

limits. 

160A-439, 160A-440. [Reserved.] 

Part 6. Minimum Housing Standards. 

160A-441. 
160A-442. 
160A-443. 

Exercise of police power authorized. 
Definitions. 

Ordinance authorized as to repair, 
closing, and demolition; order of 
public officer. 

160A-443.1. Heat source required. 
160A-444. 
160A-445. 
160A-446. 
160A-447. 

160A-448. 
160A-449. 
160A-450. 

Standards. 
Service of complaints and orders. 
Remedies. 

Compensation to owners of con- 
demned property. 

Additional powers of public officer. 
Administration of ordinance. 
Supplemental nature of Part. 

Part 7. Community Appearance Commissions. 

160A-451. 

160A-452. 
160A-453. 
160A-454. 
160A-455. 

Membership and appointment of 
commission; joint commission. 

Powers and duties of commission. 
Staff services; advisory council. 
Annual report. 
Receipt and expenditure of funds. 

Part 8. Miscellaneous Powers. 

Sec. 
160A-457.2. Urban homesteading programs. 
160A-458. 
160A-458.1. 
160A-458.2. 
160A-458.3. 
160A-458.4. 

160A-459. 

Erosion and sedimentation control. 
Floodway regulations. 
Mountain ridge protection. 
Downtown development projects. 

Designation of transportation cor- 
ridor official maps. 

[Reserved.] 

Article 20. 

Interlocal Cooperation. 

Part 1. Joint Exercise of Powers. 

160A-460. 
160A-461. 
160A-462. 
160A-463. 
160A-464, 
160A-465. 
160A-466. 

Definitions. 

Interlocal cooperation authorized. 
Joint agencies. 

Personnel. 

Provisions of the agreement. 
[Repealed.] 

Revenue and expenditures for joint 
undertakings. 

160A-467 through 160A-469. [Reserved.] 

Part 2. Regional Councils of Governments. 

160A-470. 

160A-471. 
160A-472. 
160A-473. 
160A-474, 
160A-475. 
160A-476. 
160A-477. 
160A-478. 

Creation of regional councils; defini- 
tion of “unit of local government”. 

Membership. 
Contents of charter. 

Organization of council. 
Withdrawal from council. 

Specific powers of council. 
Fiscal affairs. 

Reports. 

Powers granted are supplementary. 

Part 3. Regional Sports Authorities. 

160A-479. 
160A-479.1. 
160A-479.2. 
160A-479.3. 
160A-479.4. 
160A-479.5. 
160A-479.6. 
160A-479.7. 
160A-479.8. 
160A-479.9. 

Creation of authority; definition. 
Purpose of the authority. 

Jurisdiction of the authority. 
Membership. 

Contents of charter. 
Organization of authority. 
Withdrawal from authority. 
Powers of authority. 

Fiscal accountability. 
Funds. 

160A-479.10. Controlling provisions. 

160A-479.11. Conflicts of interest of public of- 
ficials. 

160A-479.12. Issuance of revenue bonds and 

notes. 

160A-479.13. Acquisition of property. 
160A-456. Community development programs 

and activities. 
160A-457. Acquisition and disposition of prop- 

erty for redevelopment. 
160A-457.1. Urban Development 

Grants. 
Action 

160A-479.14. Tax exemption. 
160A-479.15. Removal and relocation of utility 

structures. 

160A-479.16. Advances. 

160A-479.17. Annexation. 

160A-480. [Reserved.] 
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Part 4. Facility Authorities. 

Sec. 

160A-480.1. 
160A-480.2. 
160A-480.3. 

160A-480.4. 
160A-480.5. 
160A-480.6. 
160A-480.7. 
160A-480.8. 
160A-480.9. 

Short title. 
Definitions. 
Creation of Authority; additional 

membership. 
Powers of an Authority. 
Dissolution of Authority. 
Construction contracts. 

Seating at regional facility arena. 

Bonds. 
Trust agreement or resolution. 

160A-480.10. Trust funds. 

160A-480.11. Faith and credit of State and 

units of local government not 

pledged. 

160A-480.12. Revenue refunding bonds. 

160A-480.13. Bonds eligible for investment. 

160A-480.14. Taxation of revenue bonds. 

160A-480.15. Members and officers not liable. 

160A-481 through 160A-484. [Reserved] 

160A-485. 

160A-486. 
160A-487. 

160A-488. 
160A-489. 

160A-490. 

160A-491. 

160A-492. 

160A-493. 
160A-494. 
160A-495. 

160A-496. 

160A-497. 
160A-498. 
160A-499. 

Article 21. 

Miscellaneous. 

Waiver of immunity through insur- 

ance purchase. 
Estimates of population. 
City and county financial support 

for rescue squads. 
Museums and arts programs. 
Auditoriums, coliseums, and con- 

vention centers. 

Photographic reproduction _ of 

records. 
Powers in connection with beach 

erosion. 
Human relations, community action 
and manpower development pro- 
grams. 

Animal shelters. 
Drug abuse programs. 
Appropriations for establishment, 

etc., of local government center in 
Raleigh. 

Incorporation of local acts into char- 

ter. 

Senior citizens programs. 
Railroad corridor preservation. 
[Reserved.| 

Article 22. 

Urban Redevelopment Law. 

160A-500. 
160A-501. 
160A-502. 

160A-503. 
160A-504. 
160A-505. 

Short title. 
Findings and declaration of policy. 
Additional findings and declaration 

of policy. 
Definitions. 
Formation of commissions. 

Alternative organization. 
160A-505.1. Commission budgeting and ac- 

Sec. 

160A-506. 

160A-507. 

counting systems as a part of mu- 

nicipality budgeting and account- 

ing systems. 

Creation of a county redevelopment 

commission. 

Creation of a regional redevelop- 

ment commission. 

160A-507.1. Creation of a joint county-city re- 

160A-508. 

160A-509. 

160A-510. 
160A-511. 
160A-512. 
160A-513. 

160A-514. 

160A-515. 

development commission. 

Appointment and qualifications of 

members of commission. 

Tenure and compensation of mem- 

bers of commission. 

Organization of commission. 
Interest of members or employees. 

Powers of commission. 

Preparation and adoption of rede- 

velopment plans. 

Required procedures for contracts, 

purchases and sales; powers of 

commission in carrying out rede- 

velopment project. 

Eminent domain. 

160A-515.1. (This section has a contingent ef- 

160A-516. 
160A-517. 

160A-518. 
160A-519. 
160A-520. 
160A-521. 
160A-522. 
160A-523. 

160A-524. 
160A-525. 

160A-526. 

fective date — see notes) Project 

development financing. 

Issuance of bonds. 

Powers in connection with issuance 

of bonds. 

Right of obligee. 
Cooperation by public bodies. 
Grant of funds by community. 
Records and reports. 
Title of purchaser. 

Preparation of general plan by local 

governing body. 
Inconsistent provisions. 

Certain actions and proceedings 

validated. 

Contracts and agreements vali- 

dated. 

160A-527 through 160A-534. [Reserved.] 

Article 23. 

Municipal Service Districts. 

160A-535. 
160A-536. 

160A-537. 
160A-538. 

Title; effective date. 
Purposes for which districts may be 
established. 

Definition of service districts. 

Extension of service districts. 

160A-538.1. Reduction of service districts. 

160A-539. 
160A-540. 

160A-541. 
160A-542. 
160A-543. 
160A-544. 

Consolidation of service districts. 

Required provision or maintenance 

of services. 

Abolition of service districts. 
Taxes authorized; rate limitation. 

Bonds authorized. 
Exclusion of personal property of 
public service corporations. 

160A-545 through 160A-549. [Reserved.| 
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Sec. 

160A-550. 
160A-551. 
160A-552. 
160A-553. 

160A-554. 

160A-555. 

160A-556. 

160A-557. 

160A-558. 
160A-559. 
160A-560. 

160A-561. 
160A-562. 
160A-563. 
160A-564. 
160A-565. 
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Article 24. 

Parking Authorities. 

Short title. 
Definitions. 

Creation of authority. 
Appointment, removal, etc., of com- 
missioners; quorum; chairman; 

vice-chairman, agents and em- 
ployees. 

Duty of authority and commission- 
ers. 

Interested commissioners or em- 
ployees. 

Purpose and powers of the author- 
ity. 

Conveyance of property by the city 
to the authority; acquisition of 
property by the city or by the 
authority. 

Contracts. 

Moneys of the authority. 
Bonds legal investments for public 

officers and fiduciaries. 
Exemptions from taxation. 
Tax contract by the State. 
Actions against the authority. 
Termination of authority. 
Inconsistent provisions in other acts 
superseded. 

160A-566 through 160A-574. [Reserved.] 

Article 25. 

Public Transportation Authorities. 

160A-575. 
160A-576. 
160A-577. 
160A-578. 
160A-579. 
160A-580. 

160A-581. 
160A-582. 
160A-583. 
160A-584. 

160A-585. 
160A-586. 
160A-587. 

160A-588. 

Title. 
Definitions. 

Creation; membership. 
Purpose of the authority. 
General powers of the authority. 
Authority of Utilities Commission 
not affected. 

Territorial jurisdiction. 
Fiscal accountability. 
Funds. 

Effect on existing franchises and 
operations. 

Termination. 

Controlling provisions. 
Consolidation of public transporta- 
tion authority and parking au- 
thority. 

Joint provision of services. 
160A-589 through 160A-599. [Reserved.] 

Article 26. 

Regional Public Transportation 

160A-600. 
160A-601. 

Authority. 

Title. 

Definitions. 

Sec. 

160A-602. 

160A-603. 
160A-604. 

160A-605. 

160A-606. 
160A-607. 

Definition of territorial jurisdiction 
of Authority. 

Creation of Authority. 
Territorial jurisdiction of the Au- 

thority. 
Membership; 

tion. 
Voting; removal. 
Advisory committees. 

officers; compensa- 

160A-607.1. Special tax board. 
160A-608. 
160A-609. 
160A-610. 
160A-611. 

160A-612. 
160A-613 

Purpose of the Authority. 
Service area of the Authority. 
General powers of the Authority. 
Authority of Utilities Commission 

not affected. 
Fiscal accountability. 
Funds. 

i604-619-1,. Competitiont 
160A-614. 

160A-615. 
160A-616. 
160A-617. 
160A-618. 
160A-619. 
160A-620. 
160A-621. 

160A-622. 
160A-623. 

160A-624. 

160A-625. 
160A-626. 

Effect on existing franchises and 
operations. 

Termination. 
Controlling provisions. 
Bonds and notes authorized. 
Equipment trust certificates. 
Power of eminent domain. 
Tax exemption. 

Removal and relocation of utility 
structures. 

[Reserved.] 
Regional Transportation Authority 
registration tax. 

Recommendation of additional rev- 
enue sources. 

Reports to the General Assembly. 
Limitations on rail transportation 

liability. 
160A-627 through 160A-629. [Reserved.] 

Article 27. 

Regional Transportation Authority. 

160A-630. 
160A-631. 
160A-632. 

160A-633. 
160A-634. 

160A-635. 

160A-636. 
160A-637. 
160A-638. 
160A-639. 
160A-640. 

160A-641. 
160A-642. 
160A-6438. 
160A-644. 

160A-645. 
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Title. 
Definitions. 

Definition of territorial jurisdiction 
of Authority. 

Creation of Authority. 
Territorial jurisdiction and service 
area of the Authority. 

Membership; officers; 
tion. 

Voting. 
Advisory committees. 
Purpose of the Authority. 
General powers of the Authority. 
Authority of Utilities Commission 
not affected. 

Fiscal accountability. 
Funds. 
Competition. 

Effect on existing franchises and 
operations. 

Termination. 

compensa- 
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Sec. Sec. 

160A-646. Controlling provisions. 160A-664. 

160A-647. Bonds and notes authorized. 

160A-648. Equipment trust certificates. 160A-665. 

160A-649. Power of eminent domain. 160A-666. 

160A-650. Tax exemption. 160A-667. 
160A-651. Removal and relocation of utility 4¢09A-668. 

structures. 160A-669. 
160A-652 through 160A-659. [Reserved.] 160A-670. 

Article 28. siphalere 

Regional Natural Gas District. 160 A672, 

160A-660. Title. 160A-673. 

160A-661. Purpose; definitions. 160A-674. 
160A-662. Territorial jurisdiction and service 

area of district. 160A-675. 

160A-663. Creation of district. 160A-676. 

ARTICLE 1. 
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Membership; officers; 

tion. 

Quorum. 

Advisory committees. 
General powers of the district. 
Fiscal accountability. 

compensa- 

Funds. 
Effect on existing franchises and 
operations. 

Termination of district. 
Joinder of county or city. 
Bonds and notes authorized. 
Acquisition, power of eminent do- 
main. 

Tax exemption. 
Authority to fix and enforce rates. 

Definitions and Statutory Construction. 

§ 160A-1. Application and meaning of terms. 

Unless otherwise specifically provided, or unless otherwise clearly required 

by the context, the words and phrases defined in this section shall have the 
meaning indicated when used in this Chapter. 

(1) “Charter” means the entire body of local acts currently in force 

applicable to a particular city, including articles of incorporation 

issued to a city by an administrative agency of the State, and any 

amendments thereto adopted pursuant to 1917 Public Laws, Chapter 

136, Subchapter 16, Part VIII, sections 1 and 2, or Article 5, Part 4, of 

this Chapter. 
(2) “City” means a municipal corporation organized under the laws of this 

State for the better government of the people within its jurisdiction 

and having the powers, duties, privileges, and immunities conferred 

by law on cities, towns, and villages. The term “city” does not include 

counties or municipal corporations organized for a special purpose. 

“City” is interchangeable with the terms “town” and “village,” is used 
throughout this Chapter in preference to those terms, and shall mean 
any city as defined in this subdivision without regard to the termi- 
nology employed in charters, local acts, other portions of the General 
Statutes, or local customary usage. The terms “city” or “incorporated 
municipality” do not include a municipal corporation that, without 
regard to its date of incorporation, would be disqualified from receiv- 
ing gasoline tax allocations by G.S. 136-41.2(a), except that the end of 
status as a city under this sentence shall not affect the levy or 
collection of any tax or assessment, or any criminal or civil liability, 
and shall not serve to escheat any property until five years after the 
end of such status as a city, or until September 1, 1991, whichever 
comes later. 

(3) “Council” means the governing board of a city. “Council” is inter- 
changeable with the terms “board of aldermen” and “board of commis- 
sioners,” is used throughout this Chapter in preference to those terms, 
and shall mean any city council as defined in this subdivision without 
regard to the terminology employed in charters, local acts, other 
portions of the General Statutes, or local customary usage. 
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(4) “General law” means an act of the General Assembly applying to all 
units of local government, to all cities, or to all cities within a class 
defined by population or other criteria, including a law that meets the 
foregoing standards but contains a clause or section exempting from 
its effect one or more cities or all cities in one or more counties. 

(5) “Local act” means an act of the General Assembly applying to one or 
more specific cities by name, or to all cities within one or more 
specifically named counties. “Local act” is interchangeable with the 
terms “special act,” “public-local act,” and “private act,” is used 
throughout this Chapter in preference to those terms, and shall mean 
a local act as defined in this subdivision without regard to the 
terminology employed in charters, local acts, or other portions of the 
General Statutes. 

(6) “Mayor” means the chief executive officer of a city by whatever title 
known. 

(7) “Publish,” “publication,” and other forms of the verb “to publish” mean 
insertion in a newspaper qualified under G.S. 1-597 to publish legal 
advertisements in the county or counties in which the city is located. 

(8) “Rural Fire Department” means, for the purpose of Articles 4A or 14 of 
this Chapter, a bona fide department which, as determined by the 
Commissioner of Insurance, is classified as not less than class “9” in 
accordance with rating methods, schedules, classifications, under- 
writing rules, bylaws or regulations effective or applied with respect 
to the establishment of rates or premiums used or charged pursuant 
to Article 36 or Article 40 of Chapter 58 of the General Statutes, and 
which operates fire apparatus and equipment of the value of five 
thousand dollars ($5,000) or more; but it does not include a municipal 
fire department. (1971, c. 698, s. 1; 1973, c. 426, s. 3; 1983, c. 636, s. 
17.1; 1985 (Reg. Sess., 1986), c. 934, s. 1.) 

Local Modification. — Union: 1983, c. 150; 
(As to Chapter 160A) Cabarrus: 1985, c. 194, s. 
3 

Editor’s Note. — Session Laws 1983, c. 636, 
which amended this section, in s. 37.1, as 
amended by Session Laws 1983, c. 768, s. 25, 
provided: “The General Assembly intends by 
this act to repeal all acts and provisions of acts 
that modify the application to particular cities 
and towns of Parts 2 and 3 of Article 4A of 
Chapter 160A of the General Statutes or that 
exempt particular cities or towns from the 
application of either or both of those two Parts. 
Therefore, all such acts and provisions of acts, 
even if not specifically listed and repealed in 
Sections 26 through 35.4 of this act, are re- 
pealed. Neither this section nor Sections 26 
through 35.4 of this act shall affect any annex- 
ation in progress on the dates of ratification of 

this act under any of the repealed or amended 
sections.” 

Section 38 of Session Laws 1983, c. 636 

provided: “This act shall be effective with re- 
spect to all annexations where resolutions of 
intent are adopted on or after the date of 
ratification of this act, except that Sections 36 
and 37 shall become effective with respect to all 
annexations where resolutions of intent are 
adopted on or after July 1, 1984, Sections 25.1 
through 35.5 and Section 37.1 are effective 
upon ratification and Section 25 shall become 
effective as provided in that section. No annex- 
ation where a resolution of intent was adopted 
prior to the date of ratification of this act shall 
be affected by this act except as provided in 
Section 25.” 

The act was ratified June 29, 1983. 

CASE NOTES 

Constitutionality. — See In re Annexation 
Ordinance No. 1219, 62 N.C. App. 588, 303 
S.E.2d 380, cert. denied and appeal dismissed, 
309 N.C. 820, 310 S.E.2d 351 (1983). 
Enactment Held a “Local Act”. — Under 

this Chapter, Session Laws 1967, c. 506, which 

permits the City of Durham to employ the 
“quick-take” condemnation procedure provided 
by Article 9 of Chapter 136 of the General 
Statutes, is a local act and a part of the charter 
of the City of Durham. City of Durham v. 
Manson, 285 N.C. 741, 208 S.E.2d 662 (1974). 
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Session Laws 1967, c. 506, relating to munic- 
ipal eminent domain procedures, is a legislative 
act which applies specifically to Durham by 
name, and is, therefore, a “local act” as that 

term is defined in subdivision (5) of this section, 
and as such it is subject to the applicable 
provisions of this Chapter. City of Durham v. 
Manson, 21 N.C. App. 161, 204 S.E.2d 41, 
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modified and aff’d, 285 N.C. 741, 208 S.E.2d 
662 (1974). 

Cited in In re University of N.C., 300 N.C. 
563, 268 S.E.2d 472 (1980); Thrash v. City of 
Asheville, 95 N.C. App. 457, 383 S.E.2d 657 
(1989); Garrity v. Morrisville Zoning Bd. of 
Adjustment, 115 N.C. App. 273, 444 S.E.2d 653 

(1994). 

§ 160A-2. Effect upon prior laws. 

Nothing in this Chapter shall repeal or amend any city charter in effect as 

of January 1, 1972, or any portion thereof, unless this Chapter or a subsequent 

enactment of the General Assembly shall clearly show a legislative intent to 

repeal or supersede all local acts. The provisions of this Chapter, insofar as 

they are the same in substance as laws in effect as of December 31, 1971, are 

intended to continue such laws in effect and not to be new enactments. The 

enactment of this Chapter shall not require the readoption of any city 

ordinance enacted pursuant to laws that were in effect before January 1, 1972, 

and are restated or revised herein. The provisions of this Chapter shall not 

affect any act heretofore done, any liability incurred, any right accrued or 

vested, or any suit or prosecution begun or cause of action accrued as of 

JANUALY by kD kA lO lols, Col Ios Snel «) 

CASE NOTES 

Specific legislative intent of this Chap- 
ter was not to repeal local acts by implica- 
tion, but to save them. City of Durham v. 
Manson, 285 N.C. 741, 208 S.E.2d 662 (1974). 

It was the express intent of the legislature to 
retain local acts unless otherwise specifically 
indicated. City of Durham v. Manson, 21 N.C. 
App. 161, 204 S.E.2d 41, modified and aff’d, 285 

N.C. 741, 208 S.E.2d 662 (1974). 
This section manifests the legislative concern 

that certain prior laws should be preserved. 
City of Durham v. Manson, 21 N.C. App. 161, 
204 S.E.2d 41, modified and aff’d, 285 N.C. 741, 
208 S.E.2d 662 (1974). 

This section is made more meaningful 

by reference to § 160A-1, wherein the defini- 
tions of “charter” and “local act” are contained. 
City of Durham v. Manson, 21 N.C. App. 161, 
204 S.E.2d 41, modified and aff’d, 285 N.C. 741, 

208 S.E.2d 662 (1974). 
Chapter 506 of Session Laws 1967, which 

became a part of the charter of the City of 
Durham, was not repealed by this Chapter. 
City of Durham v. Manson, 285 N.C. 741, 208 
S.E.2d 662 (1974). 
Applied in Guilford County v. Boyan, 42 

N.C. App. 627, 257 S.E.2d 463 (1979). 
Cited in Town of Mt. Olive v. Price, 20 N.C. 

App. 302, 201 S.E.2d 362 (1973). 

§ 160A-3. General laws supplementary to charters. 

(a) When a procedure that purports to prescribe all acts necessary for the 
performance or execution of any power, duty, function, privilege, or immunity 
is provided by both a general law and a city charter, the two procedures may 
be used as alternatives, and a city may elect to follow either one. 

(b) When a procedure for the performance or execution of any power, duty, 
function, privilege, or immunity is provided by both a general law and a city 
charter, but the charter procedure does not purport to contain all acts 
necessary to carry the power, duty, function, privilege, or immunity into 
execution, the charter procedure shall be supplemented by the general law 
procedure; but in case of conflict or inconsistency between the two procedures, 
the charter procedure shall control. 
_(c) When a power, duty, function, privilege, or immunity is conferred on 

cities by a general law, and a charter enacted earlier than the general law 
omits or expressly denies or limits the same power, duty, function, privilege or 
immunity, the general laws shall supersede the charter. (1971, c. 698, s. 1.) 
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Local Modification. — Town of Badin: 1989 
(Reg. Sess., 1990), c. 894, s. 1; village of Bald 
Head Island: 1985, c. 156. 

CASE NOTES 

The provisions of a municipal charter 
are supplemented by the General Statutes 
of the State. Parsons v. Wright, 223 N.C. 520, 

27 S.E.2d 534 (1943), decided prior to enact- 
ment of this section. 

§ 160A-4. Broad construction. 

It is the policy of the General Assembly that the cities of this State should 
have adequate authority to execute the powers, duties, privileges, and immu- 
nities conferred upon them by law. To this end, the provisions of this Chapter 
and of city charters shall be broadly construed and grants of power shall be 
construed to include any additional and supplementary powers that are 
reasonably necessary or expedient to carry them into execution and effect: 
Provided, that the exercise of such additional or supplementary powers shall 
not be contrary to State or federal law or to the public policy of this State. 
(1971, c. 698, s. 1.) 

Local Modification. — Town of Badin: 1989 

(Reg. Sess., 1990), c. 894, s. 1. 

CASE NOTES 

Editor’s Note. — Many of the cases cited 
below were decided prior to enactment of this 
section. 

Legislative Mandate. — The North Caro- 
lina Supreme Court treats the language in this 
section as a legislative mandate to construe in a 
broad fashion the provisions and grants of 
power contained in this Chapter. Homebuilders 
Ass'n v. City of Charlotte, 336 N.C. 37, 442 
S.E.2d 45 (1994). 
A municipality may not exercise any 

power not granted to it, and possesses no 
inherent authority to exercise powers either 
expressly or impliedly prohibited by statute. 
Porsh Bldrs., Inc. y. City of Winston-Salem, 302 
N.C. 550, 276 S.E.2d 443 (1981). 
Municipal Powers Must Be Expressly 

Granted or Implied from Express Grants. 
— A municipal corporation is a political subdi- 
vision of the State and can exercise only such 
powers as are granted in express words, or 
those necessary or fairly implied or incident to 
the powers expressly conferred, or those essen- 
tial to the accomplishment of the declared ob- 
jects and purposes of the corporation. 
Stephenson v. City of Raleigh, 232 N.C. 42, 59 
S.E.2d 195 (1950). 
A municipal corporation has only such pow- 

ers as are granted to it by the General Assem- 
bly in its specific charter or by the general laws 
of the State applicable to all municipal corpo- 
rations, and the powers granted in its charter 

will be construed together with those given 
under the General Statutes. Laughinghouse v. 
City of New Bern, 232 N.C. 596, 61 S.E.2d 802 

(1950); Starbuck v. Town of Havelock, 252 N.C. 
176, 113 S.E.2d 278 (1960). 
A municipal corporation is a creature of the 

General Assembly and has no inherent power, 
but can exercise such powers as are expressly 
conferred by the General Assembly or such as 
are necessarily implied by those expressly 
given. State v. McGraw, 249 N.C. 205, 105 
S.E.2d 659 (1958). 

A municipal corporation has only such pow- 
ers as are granted to it by the General Assem- 
bly in its specific charter or by the general laws 
of the State applicable to all municipal corpo- 
rations, or such powers as are necessarily im- 
plied by those given. State v. Hord, 264 N.C. 
149, 141 S.E.2d 241 (1965). 
An incorporated city or town is an agency 

created by the State. It has no governmental 
power or authority except such as has been 
granted to it by the legislature, expressly or by 
necessary implication from the powers ex- 
pressly conferred. State v. Furio, 267 N.C. 353, 
148 S.E.2d 275 (1966). 
Municipal corporations are created by legis- 

lative enactment and possess only those powers 
conferred in the express language of a statute 
and those necessarily implied by law there- 
from. Porsh Bldrs., Inc. v. City of Winston- 
Salem, 302 N.C. 550, 276 S.E.2d 443 (1981). 
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What Municipal Powers Are Implied. — 
The implied powers of a municipality are those 
which are necessarily or fairly implied in or 
incident to the powers expressly granted or 
essential to the accomplishment of the pur- 
poses of the corporation. Green v. Kitchin, 229 
N.C. 450, 50 S.E.2d 545 (1948), commented on 
in 27 N.C.L. Rev. 500 (1949). 
A municipal corporation is authorized by im- 

plication to do an act if the doing of such act is 
necessarily or fairly implied in or incident to 
the powers expressly granted, or is essential to 
the accomplishment of the declared objects and 
purposes of the corporation. Harrelson v. City of 
Fayetteville, 271 N.C. 87, 155 S.E.2d 749 
(1967,): 
Municipal corporations have no inher- 

ent police powers and can exercise only those 
conferred, which powers are subject to strict 
construction. Kass v. Hedgepeth, 226 N.C. 405, 
38 S.E.2d 164 (1946). 
An incorporated city or town has no inherent 

police powers. State v. Furio, 267 N.C. 353, 148 
S.E.2d 275 (1966). 
A city or town in this State has no inherent 

police power. It may exercise only such powers 
as are expressly conferred upon it by the Gen- 
eral Assembly or as are necessarily implied 
from those expressly so conferred. Town of 
Conover v. Jolly, 277 N.C. 439, 177 S.E.2d 879 

(1970). 
No Power to Spend Tax Revenues Ab- 

sent Authorization. — A municipality is a 
creature of the State, with the powers pre- 
scribed by the statute and those necessarily 
implied by law, and no other; therefore a city or 
town cannot make a rightful outlay of its tax 
revenues unless the outlay is explicitly or im- 
plicitly authorized by a statute conforming to 
the Constitution. Horner v. Chamber of Com- 
merce, 231 N.C. 440, 57 S.E.2d 789 (1950), 
aff'd, 235 N.C. 77, 68 S.E.2d 660 (1952); Wilson 
v. City of High Point, 238 N.C. 14, 76 S.E.2d 546 
(1953). 
A municipal corporation has no author- 

ity to waive its immunity from tort liabil- 
ity in performance of its governmental func- 
tions. Stephenson vy. City of Raleigh, 232 N.C. 
42, 59 S.E.2d 195 (1950). 
Municipal Authority to Charge User 

Fees. — Applying the broad rule of construc- 
tion of this section, city possessed the authority 
to charge regulatory user fees as an additional 
and supplementary power that was reasonably 
necessary or expedient to carry a regulatory 

program into’ execution and effect. 
Homebuilders Ass’n v. City of Charlotte, 336 
N.C. 37, 442 S.E.2d 45 (1994). 
Absent Statutory Authority. — In the ab- 

sence of statutory authority, a municipality has 
no authority to contract away or waive its 
governmental immunity in respect to torts com- 
mitted in the exercise of its governmental func- 

CH. 160A. CITIES AND TOWNS §160A-4 

tion. Valevais v. City of New Bern, 10 N.C. App. 
215, 178S.Hi2d 109 (1970). 
Ordinances Having Effect Outside Terri- 

torial Limits of Corporation. — While the 
legislature may confer upon a municipal corpo- 
ration the power to enact ordinances having 
effect in territory contiguous to the corporation, 
in the absence of the grant of such power a city 
or town may not, by its ordinance, prohibit acts 
outside its territorial limits or impose criminal 
hability therefor. State v. Furio, 267 N.C. 353, 
148 S.E.2d 275 (1966). 
Statutory delegations of power to mu- 

nicipalities should be strictly construed, 
resolving any ambiguity against the corpora- 
tion’s authority to exercise the power. Porsh 
Bldrs., Inc. v. City of Winston-Salem, 302 N.C. 
550, 276 S.E.2d 443 (1981). 
And Any Doubts Must Be Resolved 

Against Municipality. — A municipality has 
no inherent police powers, but can exercise only 
those conferred by the State, and any reason- 
able doubt concerning such powers is resolved 
against it. State v. Dannenberg, 150 N.C. 799, 
63 S.E. 946 (1909). 
Discretion as to Accomplishment of Mu- 

nicipal Purposes. — A municipal corporation 
has only those powers expressly granted in its 
charter and by the general law, construing the 
acts together, and those powers reasonably im- 
plied in or incident to the granted powers which 
are necessary to effect the fair intent and 
purpose of its creation; however, it may exercise 
a sound discretion as to the means by which the 
purposes of its creation may be accomplished. 
Riddle v. Ledbetter, 216 N.C. 491, 5 S.E.2d 542 
(1939). 
A municipal corporation may exercise all the 

powers within the fair intent and purpose of its 
creation which are reasonably necessary to give 
effect to the powers expressly granted, and in 
doing this it may exercise discretion as to the 
means to the end. Keeter v. Town of Lake Lure, 
264 N.C. 252, 141 S.E.2d 634 (1965). 
The courts will not inquire into the mo- 

tives which prompt a municipality’s legis- 
lative body to enact an ordinance which is 
valid on its face. Clark’s Greenville, Inc. v. 

West, 268 N.C. 527, 151 S.E.2d 5 (1966). 
Contracts with Firefighters Not Ultra 

Vires. — As the legislature expressly autho- 
rized municipal corporations to fix salaries or 
other compensation or to approve and adopt 
pay plans to compensate city employees, and 
thus, the city could legally form contracts for 
the services of firefighters and offer a plan for 
accumulated vacation leave as a benefit under 
the contracts, even though they may have been 
executed improperly, any contracts entered into 
by the city through its agents to compensate 
firefighters with accumulated vacation leave 
were not ultra vires the city. Pritchard v. Eliz- 
abeth City, 81 N.C. App. 548, 344 S.E.2d 821, 
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cert. denied, 318 N.C. 417, 349 S.E.2d 598 
(1986). 
Contract with Town Manager Not Ultra 

Vires. — The execution of an employment 
contract providing severance pay to an at-will 
town manager was not ultra vires. Myers v. 
Town of Plymouth, 135 N.C. App. 707, 522 
S.E.2d 122, 1999 N.C. App. LEXIS 1237 (1999). 
Applied in City of Durham v. Herndon, 61 

N.C. App. 275, 300 S.E.2d 460 (1983); River 
Birch Assocs. v. City of Raleigh, 326 N.C. 100, 
388 S.E.2d 538 (1990). 

Cited in Smith v. Keator, 285 N.C. 530, 206 
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S.E.2d 203 (1974); In re Wilkins, 294 N.C. 528, 
242 S.E.2d 829 (1978); Town of West Jefferson 
v. Edwards, 74 N.C. App. 377, 329 S.E.2d 407 
(1985); Grace Baptist Church vy. City of Oxford, 
320 N.C. 439, 358 S.E.2d 372 (1987); Quality 
Water Supply, Inc. v. City of Wilmington, 97 
N.C. App. 400, 388 S.E.2d 608 (1990); Ricks v. 
Town of Selma, 99 N.C. App. 82, 392 S.E.2d 437 
(1990); Bowers v. City of High Point, 339 N.C. 
413, 451 S.E.2d 284 (1994); Maready v. City of 
Winston-Salem, 342 N.C. 708, 467 S.E.2d 615 

(1996). 

OPINIONS OF ATTORNEY GENERAL 

Condemnation of Property to Improve 
Road. — A proposed escrow agreement be- 
tween a town and various property owners to 

collect and dispose of funds in order to acquire 
right of way, by condemnation or otherwise, in 

order to widen and improve a road was not 
prohibited by this section or public policy. See 
opinion of Attorney General to William C. Cow- 
ard, Coward, Hicks & Siler, PA., 2000 N.C. AG 
LEXIS 28 (4/10/2000). 

§ 160A-5. Statutory references deemed amended to con- 
form to Chapter. 

Whenever a reference is made in another portion of the General Statutes or 
any local act, or any city ordinance, resolution, or order, to a portion of Chapter 
160 of the General Statutes that is repealed or superseded by this Chapter, the 
reference shall be deemed amended to refer to that portion of this Chapter 
which most nearly corresponds to the repealed or superseded portion of 
Chapter 160. (1971, c. 698, s. 1; 1973, c. 426, s. 2.) 

CASE NOTES 

Applied in City of Durham v. Manson, 285 
N.C. 741, 208 S.E.2d 662 (1974). 

ARTICLE 1A. 

Municipal Board of Control. 

§§ 160A-6 through 160A-10: Repealed by Session Laws 1981 (Regular 
Session, 1982), c. 1191, s. 63. 

Editor’s Note. — Session Laws 1981 (Reg. 
Sess., 1982), c. 1191, s. 64, provided that the 
repeal of this Article did not affect the validity 
of any corporate charter issued by the Munici- 
pal Board of Control prior to the effective date 
thereof. Section 65 of the act provided that the 
repeal became effective October 1, 1982, except 

that an order incorporating a city which was 
entered prior to October 1, 1982, but subject to 

a referendum to be held under G.S. 160A-9.3 
between October 1, 1982, and January 1, 1983, 

would be valid notwithstanding the abolition of 
the Municipal Board of Control. 
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ARTICLE 2. 

General Corporate Powers. 

§ 160A-11. Corporate powers. 

The inhabitants of each city heretofore or hereafter incorporated by act of 

the General Assembly or by the Municipal Board of Control shall be and 

remain a municipal corporation by the name specified in the city charter. 

Under that name they shall be vested with all of the property and rights in 

property belonging to the corporation; shall have perpetual succession; may 

sue and be sued; may contract and be contracted with; may acquire and hold 

any property, real and personal, devised, bequeathed, sold, or in any manner 

conveyed, dedicated to, or otherwise acquired by them, and from time to time 

may hold, invest, sell, or dispose of the same; may have a common seal and 

alter and renew the same at will; and shall have and may exercise in 

conformity with the city charter and the general laws of this State all 

municipal powers, functions, rights, privileges, and immunities of every name 

and nature whatsoever. 
All documents required or permitted by law to be executed by municipal 

corporations will be legally valid and binding in this respect when a legible 

corporate stamp, which is a facsimile of its seal, is used in lieu of an imprinted 

or embossed corporate or common seal. (Code, ss. 704, 3117; 1901, c. 283; 1905, 

c. 526; Rev., s. 2916; 1907, c. 978; P.L. 1917, c. 223; C.S., s. 2623; Ex. Sess. 1921, 

c. 58; 1927, c. 14; 1933, c. 69; 1949, c. 938; 1955, c. 77; 1959, c. 391; 1961, c. 308; 

1967, c. 100, s. 2; c. 1122, s. 1; 1969, c. 944; 1971, c. 698, s. 1; 1973, c. 170; c. 426, 

s. 7.) 

Cross References. — As to authority of 
counties, cities and towns to enter into long- 
term contracts with private persons, firms or 
corporations for the disposal of solid waste, see 
G.S. 153A-299.1 through 153A-299.6. As to con- 

CASE 

Editor’s Note. — Many of the cases cited 
below were decided under former similar provi- 

sions. 
Control of Municipal Territory and Af- 

fairs. — When a municipal corporation is es- 
tablished it takes control of the territory and 
affairs over which it is given authority to the 
exclusion of other governmental agencies. 
Gunter v. Sanford, 186 N.C. 452, 120 S.E. 41 

(1923); Parsons v. Wright, 223 N.C. 520, 27 

S.E.2d 534 (1943). 
Exclusive Control of Municipal Streets. 

— The object of incorporating a town or city is 
to invest the inhabitants of the municipality 
with the government of all matters that are of 
special municipal concern, and certainly the 
streets are as much of a special and local 
concern as anything connected with a town or 
city can be. It ought, therefore, to be presumed 
that they pass under the exclusive control of 
the municipality as soon as it comes into exist- 
ence under the law. Gunter v. Sanford, 186 N.C. 

struction of grants of power to municipalities, 
see G.S. 160A-4. 
Legal Periodicals. — For note on abroga- 

tion of contractual sovereign immunity, see 12 
Wake Forest L. Rev. 1082 (1976). 

NOTES 

452, 120 S.E. 41 (1923); Parsons v. Wright, 223 

N.C. 520, 27 S.E.2d 534 (1943). 
Power to Purchase Land at Tax Sale. — 

The title of the purchaser at a tax foreclosure 
sale may not be challenged by the listed owner 
upon the purchaser’s motion for a writ of assis- 
tance; such purchaser may be a municipality 
where it does not appear of record that the 
purchase of the land was ultra vires, a munic- 
ipality having the power to purchase land for 
certain purposes. Wake County v. Johnson, 206 
N.C. 478, 174 S.E. 303 (1934). 
Ordinance Within Power Granted Pre- 

sumed Reasonable. — When an ordinance is 
within the grant of power to the municipality, 
the presumption is that it is reasonable. Gene’s, 
Inc. v. City of Charlotte, 259 N.C. 118, 129 

S.E.2d 889 (1963). 
A town must be sued in its corporate 

name and not in the name of its officers. Young 
v. Barden, 90 N.C. 424 (1886). 

Service Against City. — A summons 
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against a city may be served on the mayor and 
on the secretary of the board of aldermen. 
Loughran v. Hickory, 129 N.C. 281, 40 S.E. 46 
(1901). 
Venue of Suits Against Cities or Towns. 

— Cities and towns must be sued in the county 
in which they are located, and if suit is brought 
in another county, they have the right to have it 
removed. Jones v. Town of Statesville, 97 N.C. 

86, 2 S.E. 346 (1887). 
Action in Name of All Citizens Against 

City. — In an action against a municipal cor- 
poration to enjoin the collection of an illegal 
tax, it was not error to allow all citizens other 
than the original plaintiff to be made parties 
plaintiff. Cobb v. Elizabeth City, 75 N.C. 1 
(1876). 

ART. 2. GENERAL CORPORATE POWERS §160A-12 

Applied in North Carolina Consumers 
Power, Inc. v. Duke Power Co., 21 N.C. App. 
237, 204 S.BH.2d 399. (1974). 

Cited in Carolina Action v. Pickard, 465 F. 
Supp. 576 (W.D.N.C. 1979); Davidson County v. 
City of High Point, 85 N.C. App. 26, 354 S.E.2d 
280 (1987); Concrete Mach. Co. v. City of Hick- 
ory, 134 N.C App. Sieaay S.E.2d° 15511999): 
Myers v. Town of Plymouth, 135 N.C. App. 707, 
p22 5b 2022 19998 N Ce App. LEXIS) 1237 
(1999); Liberty Mut. Ins. Co. v. Pennington, 141 
N.C. App. 495, 541 S.E.2d 508, 2000 N.C. App. 
LEXIS 1441 (2000), aff’d, 356 N.C. 571, 573 
S.E.2d 118 (2002). 

OPINIONS OF ATTORNEY GENERAL 

Ownership and Operation of Private 
For-Profit Corporation. — The authority ofa 
city to hold property granted by this section 
should not be interpreted to authorize a city to 
act as a shareholder of a private for-profit 
corporation organized under the provisions of 
Chapter 55, and to appoint city officials and 
employees as corporate directors or officers. See 
opinion of the Attorney General to H. Michael 
Boyd, Deputy City Attorney, City of Charlotte, 
60 N.C.A.G. 114 (1992). 

While there may be authority for a city to 
purchase all of the stock of a corporation which 
owns and operates a water and sewer system, 

there is no authority to operate and continue 
the existence of a private for-profit corporation 
which is outside of the traditional functions of a 
municipality and for which there is no judicial 
or legislative approval. See opinion of the At- 
torney General to H. Michael Boyd, Deputy 
City Attorney, City of Charlotte, 60 N.C.A.G. 
114 (1992). 

§ 160A-12. Exercise of corporate power. 

All powers, functions, rights, privileges, and immunities of the corporation 
shall be exercised by the city council and carried into execution as provided by 
the charter or the general law. A power, function, right, privilege, or immunity 
that is conferred or imposed by charter or general law without directions or 
restrictions as to how it is to be exercised or performed shall be carried into 
execution as provided by ordinance or resolution of the city council. (Code, s. 
WO0g -hev7s: alt. C5" $2624 1971, c..698.s..1,) 

CASE NOTES 

Cited in Concrete Mach. Co. v. City of Hick- 
ory, 134 N.C. App. 91, 517 S.E.2d 155 (1999). 

OPINIONS OF ATTORNEY GENERAL 

Exercise of Corporate Powers by Board 
of Aldermen. — Where city had not adopted 
one of the plans of government prescribed in 
former Article 21 of Chapter 160, and its char- 
ter granted only those powers enumerated by 
the General Statutes, the corporate powers 
could only be exercised by the board of alder- 
men, unless otherwise provided by law. See 
opinion of Attorney General to Mr. Richard A. 
Williams, Maiden Town Attorney, 40 N.C.A.G. 

450 (1969), issued under former statutory pro- 
visions. 

Effect of Action by Individual Commis- 
sioner. — Individual commissioner’s represen- 
tation about payment of a damage claim nei- 
ther created a duty on the town to pay the 
same, nor authorized it to pay, unless the board 
of commissioners, by resolution, authorized the 

individual to make such an offer, as the munic- 

ipal power to contract was given to the board, 
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and boards, nothing else appearing, must act 
through a quorum at a meeting rather than 
through an individual member on an ad hoc 
basis. See opinion of Attorney General to Mr. 

CH. 160A. CITIES AND TOWNS §160A-17 

John W. Twisdale, Clayton Town Attorney, 40 
N.C.A.G. 522 (1970), issued under former G.S. 

160-3. 

§§ 160A-13 through 160A-15: Reserved for future codification pur- 

poses. 

ARTICLE 3. 

Contracts. 

§ 160A-16. Contracts to be in writing; exception. 

All contracts made by or on behalf of a city shall be in writing. A contract 

made in violation of this section shall be void and unenforceable unless it is 

expressly ratified by the council. (1917, c. 186, subch. 13, s. 8; G5... 5. Zoos 

197 I G..698,.8..4..) 

Cross References. — As to report on guar- 
anteed energy savings contracts, see G.S. 143- 
64.17G. 

CASE 

City Not Liable Absent Agreement for 
Treatment of Inebriate Injured While Be- 
ing Assisted by Police. — A city was not 
liable to a hospital for the cost of treating a 
habitual inebriate who was injured when he fell 
while being assisted by city police officers, 
where there was no express agreement to pay 
for such services. Nor was there an implied 
promise to pay, pursuant to a statutory duty, 

since persons arrested by city police officers, if 
confined, were confined in the county jail. Un- 
der G.S. 153A-224(b), the cost of emergency 
medical services rendered to persons confined 
in local confinement facilities is imposed on the 
local governmental unit operating the facility. 
Craven County Hosp. Corp. v. Lenoir County, 
75 N.C. App. 453, 331 S.E.2d 690, cert. denied, 

314 N.C. 663, 336 S.E.2d 620 (1985). 
Where no duty was imposed by statute 

upon city to pay for medical services ren- 
dered to persons in custody of its police 
officers, there was no relationship implied by 

NOTES 

law which would obligate the city to pay the 
costs of such treatment. Craven County Hosp. 
Corp. v. Lenoir County, 75 N.C. App. 453, 331 
S.E.2d 690, cert. denied, 314 N.C. 663, 336 

S.E.2d 620 (1985). 
Sovereign immunity does not apply to 

breach of contract claims. Houpe v. City of 
Statesville, 128 N.C. App. 334, 497 S.E.2d 82 
(1998), cert. denied, 348 N.C. 72, 505 S.E.2d 
871 (1998). 
A viable claim for breach of an employ- 

ment contract must allege the existence of 
contractual terms regarding the duration or 
means of terminating employment. Houpe v. 
City of Statesville, 128 N.C. App. 334, 497 
S.E.2d 82 (1998), cert. denied, 348 N.C. 72, 505 

S.E.2d 871 (1998). 
Cited in Carolina Water Serv., Inc. v. Town of 

Atlantic Beach, 121 N.C. App. 23, 464 S.E.2d 
317 (1995); Concrete Mach. Co. v. City of Hick- 
ory, 1384 N.C. App. 91, 517 S.E.2d 155 (1999). 

§ 160A-17. Continuing contracts. 

A city is authorized to enter into continuing contracts, some portion or all of 
which are to be performed in ensuing fiscal years. Sufficient funds shall be 
appropriated to meet any amount to be paid under the contract in the fiscal 
year in which it is made, and in each ensuing fiscal year, the council shall 
appropriate sufficient funds to meet the amounts to be paid during the fiscal 
year under continuing contracts previously entered into. (1971, c. 698, s. 1.) 
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§ 160A-17.1. Grants from other governments. 

The governing body of any city or county is hereby authorized to make 
contracts for and to accept grants-in-aid and loans from the federal and State 
governments and their agencies for constructing, expanding, maintaining, and 
operating any project or facility, or performing any function, which such city or 
county may be authorized by general law or local act to provide or perform. 

In order to exercise the authority granted by this section, the governing body 
of any city or county may: 

(1) Enter into and carry out contracts with the State or federal govern- 
ment or any agency or institution thereof under which such govern- 
ment, agency, or institution grants financial or other assistance to the 
city or county; 

(2) Accept such assistance or funds as may be granted or loaned by the 
State or federal government with or without such a contract; 

(3) Agree to and comply with any lawful and reasonable conditions which 
are imposed upon such grants or loans; 

(3a) Agree to and comply with minimum minority business enterprise 
participation requirements established by the federal government 
and its agencies in projects financed by federal grants-in-aid or loans, 
by including such minimum requirements in the specifications for 
contracts to perform all or part of such projects and awarding bids 
pursuant to G.S. 143-129 and 143-131, if applicable, to the lowest 
responsible bidder or bidders meeting these and any other specifica- 
tions. 

(4) Make expenditures from any funds so granted. (1971, c. 896, s. 10; c. 
Bead lsh Ds LOT OCA 268 Sao plod» CO ete) 

OPINIONS OF ATTORNEY GENERAL 

Municipality has authority to make re- 
location assistance payments which are re- 
quired by the federal grants for the code en- 
forcement program. See opinion of Attorney 
General to Mr. Roddey M. Ligon, Jr, 41 
N.C.A.G. 896 (1972). 
Confiscated Drug Related Property May 

Be Used by Local Law Enforcement. — If 
federal authorities confiscate drug related 
property and thereafter return a part of it to 
local authorities for law enforcement purposes, 
the N.C. Constitution and laws do not require 
these funds to go to the local school board as 
forfeited property and they may be used by 
local law enforcement. See opinion of the Attor- 
ney General to Mr, Aubrey S. Tomlinson, Jr., 
Attorney for Franklin County, 58 N.C.A.G. 51 
(1988). 
Minority Participation Provisions. — 

The minority participation provisions in G.S. 
143-128, 136-28.4 and this section and Session 
Laws 1989, c. 8, s. 3(b) (Senate Bill 38) appear 
to be facially constitutional under the princi- 
ples established by the United States Supreme 
Court in City of Richmond v. J.A. Croson Com- 
pany, — U.S. —, 109 S. Ct. 706 (1989), because 

none of the provisions in question mandate a 
racial preference which would result in a dep- 
rivation of personal rights guaranteed to all 
persons by the Equal Protection Clause of the 
Fourteenth Amendment. See opinion of the 
Attorney General to Rep. Thomas C. 
Hardaway, Co-Chairman, Sen. Ralph Hunt, Co- 

Chairman, Legislative Research Commission 
Committee on Minority Business Contracts 
and Small Business Assistance, 60 N.C.A.G. 1 

CL9SG). 

Project Subject to Minority Business 
Participation Requirements. — Under this 
section, the governing body of a city is specifi- 
cally authorized to accept a state grant for 
constructing “any project”; accordingly, it is 
appropriate to interpret provisions of former 
G.S. 143-128 pertaining to minority business 
participation requirements, as applying to the 
construction of waste water collection facilities 
which were subject to a grant from the Depart- 
ment of Environment and Natural Resources. 
See opinion of Attorney General to Mr. John T. 
Carter, Jr., Jacksonville City Attorney, 2002 
N.C.A.G. 25 (7/18/02). 
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§ 160A-18. Certain deeds validated. 

(a) All deeds made, executed, and delivered by any city before July 1, 1970, 

for a good and valuable consideration are hereby in all respects validated, 

ratified, and confirmed notwithstanding any lack of authority to make the deed 

or any irregularities in the procedures by which conveyance of the land or 

premises described therein was authorized by the city council. 

(b) All conveyances and sales of any interest in real property by private sale, 

including conveyances in fee and releases of vested or contingent future 

interests, made by the governing body of any city, school district, or school 

administrative unit before July 1, 1970, are hereby validated, ratified, and 

confirmed notwithstanding the fact that such conveyances or releases were 

made by private sale and not after notice and public outcry. 

(b1) All conveyances of any interest in real property by private sale, 

including conveyance in fee, made by the governing body of any county before 

January 1, 1977, are hereby validated, ratified, and confirmed notwithstand- 

ing the fact that such conveyances were made by private sale, without 

advertisement, and not after notice and public outcry. 

(ec) Nothing in this section shall affect any action or proceeding begun before 

January 1, 1977. (Ex. Sess. 1924, c. 95; 1951, c. 44; 1959, c. 487; 1971, c. 698, 

Sal 1977, ¢..1L00,) 

§ 160A-19. Leases. 

A city is authorized to lease as lessee, with or without option to purchase, 

any real or personal property for any authorized public purpose. A lease of 

personal property with an option to purchase is subject to Article 8 of Chapter 

143 of the General Statutes. (1973, c. 426, s. 9.) 

§ 160A-20. Security interests. 

(a) Purchase. — A unit of local government may purchase, or finance or 

refinance the purchase of, real or personal property by installment contracts 

that create in some or all of the property purchased a security interest to 

secure payment of the purchase price to the seller or to an individual or entity 

advancing moneys or supplying financing for the purchase transaction. 

(b) Improvements. — A unit of local government may finance or refinance 

the construction or repair of fixtures or improvements on real property by 

contracts that create in some or all of the fixtures or improvements, or in all or 

some portion of the property on which the fixtures or improvements are 

located, or in both, a security interest to secure repayment of moneys advanced 
or made available for the construction or repair. 

(c) Accounts. — A unit of local government may use escrow accounts in 
connection with the advance funding of transactions authorized by this 
section, whereby the proceeds of the advance funding are invested pending 
disbursement. A unit of local government may also use other accounts, such as 
debt service payment accounts and debt service reserve accounts, to facilitate 
transactions authorized by this section. To secure transactions authorized by 
this section, a unit of local government may also create security interests in 
these accounts. 

(d) Nonsubstitution. — No contract entered into under this section may 
contain a nonsubstitution clause that restricts the right of a unit of local 
government to: | 

(1) Continue to provide a service or activity; or 
(2) Replace or provide a substitute for any fixture, improvement, project, 

a preeny financed, refinanced, or purchased pursuant to the con- 
ract. 
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(e) Oversight. — A contract entered into under this section is subject to 
approval by the Local Government Commission under Article 8 of Chapter 159 
of the General Statutes if it: 

(1) Meets the standards set out in G.S. 159-148(a)(1), 159-148(a)(2), and 
159-148(a)(3), or involves the construction or repair of fixtures or 
improvements on real property; and 

(2) Is not exempted from the provisions of that Article by one of the 
exemptions contained in G.S. 159-148(b). 

(el) Public Hospitals. — A nonprofit entity operating or leasing a public 
hospital may enter into a contract pursuant to this section only if the nonprofit 
entity will have an ownership interest in the property being financed or 
refinanced, including a leasehold interest. The security interest granted in the 
property shall be only to the extent of the nonprofit entity’s property interest. 
In addition, any contract entered into by a nonprofit entity operating or leasing 
a public hospital pursuant to this section is subject to the approval of the city, 
county, hospital district, or hospital authority that owns the hospital. Approval 
of the city, county, hospital district, or hospital authority may be withheld only 
under one or more of the following circumstances: 

(1) The contract would cause the city, county, hospital district, or hospital 
authority to breach or violate any covenant in an existing financing 
instrument entered into by the nonprofit entity. 

(2) The contract would restrict the ability of the city, county, hospital 
district, or hospital authority to incur anticipated bank-eligible in- 
debtedness under federal tax laws. 

(3) The entering into of the contract would have a material, adverse 
impact on the credit ratings of the city, county, hospital district, or 
hospital authority or would otherwise materially interfere with an 
anticipated financing by the nonprofit entity. 

(f) Limit of Security. — No deficiency judgment may be rendered against any 
unit of local government in any action for breach of a contractual obligation 
authorized by this section. The taxing power of a unit of local government is 
not and may not be pledged directly or indirectly to secure any moneys due 
under a contract authorized by this section. 

(g) Public Hearing. — Before entering into a contract under this section 
involving real property, a unit of local government shall hold a public hearing 
on the contract. A notice of the public hearing shall be published once at least 
10 days before the date fixed for the hearing. 

(h) Local Government Defined. — As used in this section, the term “unit of 
local government” means any of the following: 

(1) A county. 
(2) A city. 
(3) A water and sewer authority created under Article 1 of Chapter 162A 

of the General Statutes. 
(3a) A metropolitan sewerage district created under Article 5 of Chapter 

162A of the General Statutes. 
(3b) A sanitary district created under Part 2 of Article 2 of Chapter 130A 

of the General Statutes. 
(4) An airport authority whose situs is entirely within a county that has 

(i) a population of over 120,000 according to the most recent federal 
decennial census and (ii) an area of less than 200 square miles. 

(5) An airport authority in a county in which there are two incorporated 
- municipalities with a population of more than 65,000 according to the 
most recent federal decennial census. 

(5a) An airport board or commission authorized by agreement between 
two cities pursuant to G.S. 63-56, one of which is located partially but 
not wholly in the county in which the jointly owned airport is located, 
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and where the board or commission provided water and wastewater 

services off the airport premises before January 1, 1995, except that 
the authority granted by this subdivision may be exercised by such a 
board or commission with respect to water and wastewater systems or 
improvements only. 

(5b) A local airport authority that was created pursuant to a local act of 

the General Assembly. 
(6) A local school administrative unit whose board of education is autho- 

rized to levy a school tax. 
(6a) Any other local school administrative unit, but only for the purpose of 

financing energy conservation measures acquired pursuant to Part 2 
of Article 3B of Chapter 143 of the General Statutes. 

(6b) A community college, but only for the purpose of financing energy 
conservation measures acquired pursuant to Part 2 of Article 3B of 
Chapter 143 of the General Statutes. 

(7) An area mental health, developmental disabilities, and substance 
abuse authority, acting in accordance with G.S, 122C-147. 

(8) A consolidated city-county, as defined by G.S. 160B-2(1). 
(9) Repealed by Session Laws 2001-414, s. 52, effective September 14, 

2001. 
(10) A regional natural gas district, as defined by Article 28 of this 

Chapter. 
(11) A regional public transportation authority or a regional transporta- 

tion authority created pursuant to Article 26 or Article 27 of this 
Chapter. 

(12) A nonprofit corporation or association operating or leasing a public 
hospital as defined in G.S. 159-39. (1979, c. 743; 1987 (Reg. Sess., 
1988), c. 981, s. 1; 1989, c. 708; 1991, c. 741, s. 1; 1993 (Reg. Sess., 
1994), c. 592, s. 2; 1995, c. 461, s. 6; 1995 (Reg. Sess., 1996), c. 644, s. 
22/1997°38028:48 51997426) sh 72° 199 F426, “Ss Fe 1998 70e soi: 
1998-117, s. 1; 1999-386, ss. 1, 2; 2001-414, s. 52; 2002-161, s. 10; 
2003-259, s. 1; 2003-388, s. 3.) 

Editor’s Note. — Session Laws 1989, c. 708, 
which amended this section, in ss. 2 and 3 
provides: 

“Sec. 2. (a) Any contract made or entered into, 
prior to the date of ratification of this act, by a 
city, a county, or a water and sewer authority 
created under Article 1 of Chapter 162A of the 
General Statutes which would have been valid 
under G.S. 160A-20, subsections (a), (b), (c), 
and (f), as rewritten by this act, is hereby 
validated, ratified, and confirmed. Further- 
more, such a contract may not be held invalid 
because it contains a nonsubstitution clause, or 
because no public hearing was advertised and 
held on the contract, or both. 

“(b) Any contract made or entered into, prior 
to the date of ratification of this act, by a city, a 
county, or a water and sewer authority created 
under Article 1 of Chapter 162A of the General 
Statutes which would have been valid under 
subsection (a) of this Section 2 or under G.S. 
160A-20 as it existed prior to the ratification of 
this act or as rewritten by this act, except that 
the Local Government Commission did not ap- 
prove the contract, is hereby validated, ratified, 
and confirmed. 

“Sec. 3. Nothing in this act shall be inter- 
preted to limit or restrict the authority of cities, 
counties, or water and sewer authorities cre- 

ated under Article 1 of Chapter 162A of the 
General Statutes to purchase, improve, or fi- 
nance the purchase or improvement of real or 
personal property pursuant to any other appli- 
cable law, whether general, special, or local.” 

Session Laws 1997-426, s. 7.1, provided that 

if Ratified Senate Bill 389, 1997 Regular Ses- 
sion, became law, then subdivision (h)(9) was 

recodified as subdivision (h)(10) of this section. 
Senate Bill 389 became S$.L.1997-380, which 

became law on August 7, 1997. 

Session Laws 1997-426, s. 10(a), (b), and (c), 

provide that, insofar as the provisions of that 
act are not consistent with the provisions of any 
other law, public or private, the provisions of 
that act shall be controlling; that references in 
that act to specific sections or Chapters of the 
General Statutes are intended to be references 
to such sections or Chapters as they may be 
amended from time to time by the General 
Assembly; and that that act, being necessary 
for the health and welfare of the people of the 
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State, shall be liberally construed to effect the 
purposes thereof. 

Session Laws 
severability clause. 

Session Laws 1999-377, s. 4, effective August 
4, 1999, provides that any hospital continuing 
to operate under Article 2 of Chapter 131 of the 
General Statutes pursuant to Section 3 of 
Chapter 775 of the 1983 Session Laws shall be 
considered to be a “public hospital” within the 
meaning of G.S. 159-39 and to be a “unit of local 
government” within the meaning of G.S. 160A- 
20. 

Session Laws 2002-161, s. 12, provides that 
nothing in the act limits the use of any method 
of contracting authorized by local law or other 
applicable laws. 

Session Laws 2003-3888, provides in its pre- 
amble: 

“Whereas, the State Treasurer’s Office 

formed a Public Finance Advisory Committee 
comprised of representative city and county 
governments, as well as the public finance bar 
and financial services sectors, to review and 
propose changes to the General Statutes deal- 
ing with public finance in an effort to 
strengthen, modernize, and provide for the 
most efficient method of issuing of public debt 
by local governments and other political subdi- 
visions of the State; and 

“Whereas, the Public Finance Advisory Com- 
mittee has developed, and the State Treasurer’s 
Office has reviewed, a set of recommendations 

to the General Assembly for specific changes to 
relevant General Statutes around which there 

1997-426, s. 10(d), is a 
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is consensus that the proposed changes are 
beneficial to local governments in their issu- 
ance of public debt; and 

“Whereas, the Local Government Commis- 
sion remains the statutorily designated entity 
to which all proposed issuances must be sub- 
mitted for approval, and these recommenda- 
tions in no way lower or lessen the level of due 
diligence performed in determining the appro- 
priateness of a specific issuance; and 

“Whereas, for these reasons, this legislation 
is submitted for consideration by the General 
Assembly on behalf of the State Treasurer, the 
staff of the Local Government Commission, and 
the Public Finance Advisory Committee; Now, 
therefore,” 

Effect of Amendments. — Session Laws 
2002-161, s. 10, effective January 1, 2003, and 

applicable to contracts entered into on or after 
that date, in subdivision (h)(5a), substituted 
“January 1, 1995, except that the authority 
granted by this subdivision” for “January 1, 
1995; provided that the authority granted by 
this section”; and inserted subdivisions (h)(6a) 
and (6b). 

Session Laws 2003-259, s. 1, effective June 
26, 20038, inserted subdivision (h)(5b). 

Session Laws 2003-388, s. 3, effective August 
7, 2003, rewrote the section. 

Legal Periodicals. — For note, “Constitu- 
tional Expansion of Local Government Financ- 
ing Alternatives: Wayne County Citizens Asso- 
ciation v. Wayne County Board of 
Commissioners,” see 70 N.C.L. Rev. 1947 

(1992). 

CASE NOTES 

This section does not contravene N.C. 
Const., Art. V, § 4, which authorizes the Gen- 
eral Assembly to regulate local government 
finance. Wayne County Citizens v. Wayne 
County Bd. of Comm’rs, 328 N.C. 24, 399 
S.E.2d 311 (1991). 

County’s installment purchase contract 
for construction of a new courthouse and 
jail was authorized by this section. Wayne 
County Citizens v. Wayne County Bd. of 
Comm’rs, 328 N.C, 24, 399 S.E.2d 311 (1991). 
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§ 160A-20.1. Contracts with private entities. 

A city may contract with and appropriate money to any person, association, 

or corporation, in order to carry out any public purpose that the city is 

authorized by law to engage in. (1985, c. 271, s. 1.) : 

ARTICLE 4. 

Corporate Limits. 

Part 1. General Provisions. 

§ 160A-21. Existing boundaries. 

The boundaries of each city shall be those specified in its charter with any 

alterations that are made from time to time in the manner provided by law or 
by local act of the General Assembly. (1971, c. 698, s. 1.) 

Legal Periodicals. — For 1984 survey, 
“Competitive Annexation Among Municipali- 

CASE 

Constitutionality of Annexation by Lo- 
cal Act Where Essential Service Not Pro- 
vided. — Annexation to a municipality by a 
local act of the General Assembly is not invalid 
constitutionally where the municipality fails to 
provide one of the many essential services to 
the newly acquired territory. Abbott v. Town of 
Highlands, 52 N.C. App. 69, 277 S.E.2d 820, 
cert. denied and appeal dismissed, 303 N.C. 
710, 283 S.E.2d 136 (1981). 
Contiguity and cohesiveness were not 

constitutionally required in an annexation 
proceeding under this section. Abbott v. Town of 
Highlands, 52 N.C. App. 69, 277 S.E.2d 820, 
cert. denied and appeal dismissed, 303 N.C. 
410, 283'S.E 2d. 136-981): 
Legislature Has Power to Regulate An- 

nexation. — Annexation by a municipal corpo- 
ration is a political question which is within the 
power of the state legislature to regulate. 
Abbott v. Town of Highlands, 52 N.C. App. 69, 
277 S.E.2d 820, cert. denied and appeal dis- 
missed, 303 N.C. 710, 283 S.E.2d 136 (1981). 

But Such Power Is Not Unlimited. — The 
power of the legislature to expand the bound- 
aries of cities, towns, or other local units, 

though great, is not unlimited. Abbott v. Town 
of Highlands, 52 N.C. App. 69, 277 S.E.2d 820, 
cert. denied and appeal dismissed, 303 N.C. 
710, 283 S.E.2d 136 (1981). 

ties: North Carolina Adopts the Prior Jurisdic- 
tion Rule,” see 63 N.C.L. Rev. 1260 (1985). 

NOTES 

Scope of Legislative Discretion. — En- 
largement of municipal boundaries by the an- 
nexation of new territory, and the consequent 
extension of corporate jurisdiction, including 
that of levying taxes, are legitimate subjects of 
legislation. In the absence of constitutional 
restriction, the extent to which such legislation 
shall be enacted, both with respect to the terms 
and circumstances under which the annexation 
may be had, and the manner in which it may be 
made, rests entirely in the discretion of the 
legislature. Abbott v. Town of Highlands, 52 
N.C. App. 69, 277 S.E.2d 820, cert. denied and 
appeal dismissed, 303 N.C. 710, 283 S.E.2d 136 

(1981). 
Judicial Review of Local Annexation 

Act. — A local annexation act is not insulated 
from judicial review when it is an instrument 
for circumventing a constitutionally protected 
right. Abbott v. Town of Highlands, 52 N.C. 
App. 69, 277 S.E.2d 820, cert. denied and ap- 
peal dismissed, 303 N.C. 710, 283 S.E.2d 136 

Los.) 
Cited in Jones v. Jeanette, 34 N.C. App. 526, 

239 S.E.2d 293 (1977); Piedmont Ford Truck 

Sales, Inc. v. City of Greensboro, 90 N.C. App. 
692, 370 S.E.2d 262 (1988); Pinehurst Enters., 

Inc. v. Town of S. Pines, 690 F. Supp. 444 

(M.D.N.C. 1988). 

§ 160A-22. Map of corporate limits. 

_ The current city boundaries shall at all times be drawn on a map, or set out 
in a written description, or shown by a combination of these techniques. This 
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delineation shall be retained permanently in the office of the city clerk. 
Alterations in these established boundaries shall be indicated by appropriate 
entries upon or additions to the map or description made by or under the 
direction of the officer charged with that duty by the city charter or by the 
council. Copies of the map or description reproduced by any method of 
reproduction that gives legible and permanent copies, when certified by the 
city clerk, shall be admissible in evidence in all courts and shall have the same 
force and effect as would the original map or description. The council may 
provide for revisions in any map or other description of the city boundaries. A 
revised map or description shall supersede for all purposes the earlier map or 
description that it is designated to replace. (1971, c. 698, s. 1; 1973, c. 426, s. 
10.) 

CASE NOTES 

Cited in Potter v. City of Hamlet, 141 N.C. LEXIS 18 (2001), cert. denied, 355 N.C. 379, 
App. 714, 541 S.E.2d 233, 2001 N.C. App. 547 S.E.2d 814 (2001). 

§ 160A-23. District map; reapportionment. 

(a) Ifthe city is divided into electoral districts for the purpose of electing the 
members of the council, the map or description required by G.S. 160A-22 shall 
also show the boundaries of the several districts. 

(b) The council shall have authority to revise electoral district boundaries 
from time to time. If district boundaries are set out in the city charter and the 
charter does not provide a method for revising them, the council may revise 
them only for the purpose of (i) accounting for territory annexed to or excluded 
from the city, and (ii) correcting population imbalances among the districts 
shown by a new federal census or caused by exclusions or annexations. When 
district boundaries have been established in conformity with the federal 
Constitution, the council shall not be required to revise them again until a new 
federal census of population is taken or territory is annexed to or excluded from 
the city, whichever event first occurs. In establishing district boundaries, the 
council may use data derived from the most recent federal census and shall not 
be required to use any other population estimates. (1969, c. 629; 1971, c. 698, 
s. 1.) 

Legal Periodicals. — For article, “Political For article, “Racial Gerrymandering and the 
Gerrymandering After Davis v. Bandemer,” see Voting Rights Act in North Carolina,” see 9 
9 Campbell L. Rev. 207 (1987). Campbell L. Rev. 255 (1987). 

§ 160A-23.1. Special rules for redistricting after 2000 cen- 
sus. 

(a) As soon as possible after receipt of federal census information in 2001 
the council of any city which elects the members of its governing board on a 
district basis, or where candidates for such office must reside in a district in 
order to run, shall evaluate the existing district boundaries to determine 
whether it would be lawful to hold the next election without revising districts 
to correct population imbalances. If such revision is necessary, the council shall 
consider whether it will be possible tc adopt the changes (and obtain approval 
from the United States Department of Justice, if necessary) before the third 
day before opening of the filing period for the municipal election. The council 
shall take into consideration the time that will be required to afford ample 
opportunities for public input. If the council determines that it most likely will 
not be possible to adopt the changes (and obtain federal approval, if necessary) 
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before the third business day before opening of the filing period, and deter- 

mines further that the population imbalances are so significant that it would 

not be lawful to hold the next election using the current electoral districts, it 

may adopt a resolution delaying the election so that it will be held on the 

timetable provided by subsection (d) of this section. Before adopting such a 

resolution, the council shall hold a public hearing on it. The notice of public 

hearing shall summarize the proposed resolution and shall be published at 

least once in a newspaper of general circulation, not less than seven days 

before the date fixed for the hearing. Notwithstanding adoption of such a 

resolution, if the council proceeds to adopt the changes, (and federal approval 

is obtained, if necessary) by the end of the third business day before the 

opening of the filing period, the election shall be held on the regular schedule 

under the revised electoral districts. Any resolution adopted under this 

subsection, and any changes in electoral district boundaries made under this 

section shall be submitted to the United States Department of Justice (if the 

city is covered under Section 5 of the Voting Rights Act of 1965), the State 

Board of Elections, and to the board conducting the elections for that city. 

(b) In adopting any revisal under this section, if the council determines that 

in order for the plan to conform to the Voting Rights Act of 1965, the number 

of district seats needs to be increased or decreased, it may do so by following 

the procedures set forth in Part 4 of Article 5 of Chapter 160A of the General 

Statutes, except that the ordinance under G.S. 160A-102 may be adopted at 

the same meeting as the public hearing, and any referendum on the change 

under G.S. 160A-103 shall not apply to the municipal election in 2001 or 2002. 

(c) If the resolution provided for in subsection (a) of this section is not 

adopted and: 
(1) Proposed changes to the electoral districts are not adopted, or | 

(2) Such changes are adopted, but approval under the Voting Rights Act of 

1965, as amended, is required, and notice of such approval is not 

received, 
by the end of the third business day before the opening of the filing period, the 

secon shall be held on the regular schedule using the current electoral 

istricts. 
(d) If the council adopts the resolution provided for in subsection (a) of this 

section and does not adopt the changes, or does adopt the changes, but 

approval under the Voting Rights Act of 1965, as amended, is required, and 

notice of such approval is not received, by the end of the third day before the 

opening of the filing period, the municipal election shall be rescheduled as 

provided in this subsection and current officeholders shall hold over until their 

successors are elected and qualified. For cities using the: 
(1) Partisan primary and election method under G.S. 163-291, the pri- 

mary shall be held on the primary election date for county officers in 

2002, the second primary, if necessary, shall be held on the second 

primary election date for county officers in 2002, and the general 

geetion shall be held on the general election date for county officers in 

(2) Nonpartisan primary and election method under G.S. 163-294, the 
primary shall be held on the primary election date for county officers 
in 2002 and the election shall be held on the date for the second 
primary for county officers in 2002; 

(3) Nonpartisan plurality election method under G.S. 163-292, the elec- 
DO aioe be held on the primary election date for county officers in 

(4) Election and runoff method under G.S. 163-293, the election shall be 
held on the primary election date for county officers in 2002 and the 
runoffs, if necessary, shall be held on the date for the second primary 
for county officers in 2002. 
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The organizational meeting of the new council may be held at any time after 
the results of the election have been officially determined and published, but 
not later than the time and date of the first regular meeting of the council in 
November 2002, except in the case of partisan municipal elections, when the 
organizational meeting shall be held not later than the time and date of the 
first regular meeting of the council in December of 2002. (1989 (Reg. Sess., 
1990), c. 1012, s. 2; 1999-227, s. 4; 2000-140, s. 34; 2002-159, s. 52.) 

Editor’s Note. — Session Laws 1999-227, s. 
3, contains findings of the General Assembly 
regarding, in part, the use of census data for 
congressional redistricting. 

Session Laws 2002-21 (Extra Session), s. 
1.(d), provides: “The authority to adopt orders 
also extends to any elections originally sched- 
uled to be held on May 7, 2002, any elections 
ordered by the State Board of Elections to be 
held on the date of a county primary that were 
originally scheduled to be held on May 7, 2002, 
or any elections to be held on the date of the 

second primary. If any municipality had its 
election scheduled under G.S. 160A-23.1(d)(2) 
to be on the date of the second primary in 2002, 
the election shall instead be held on the date of 
the general election in 2002.” For additional 
provisions pertaining to the 2002 primary elec- 
tion, see the Editor’s notes under G.S. 163-1. 

Effect of Amendments. — Session Laws 
2002-159, s. 52, effective October 11, 2002, 

substituted “November 2002” for “July 2002” in 
the last paragraph of subsection (d). 

ARTICLE 4A. 

Extension of Corporate Limits. 

Local Modification. — (As to this Article) 
Municipalities in Craven County: 1985, c. 92, s. 
2; village of Pinehurst: 1985, c. 379, s. 4. 

Part 1. Extension by Petition. 

§§ 160A-24 through 160A-28: Repealed by Session Laws 1983, c. 636, 
s. 26. 

Local Modification. — (As to Article 4A) 
Special Airport District for Burke and 
Caldwell: 2001-306, s. 3.1. 

Editor’s Note. — Session Laws 1983, c. 636, 
which repealed these sections, in s. 37.1, as 
amended by Session Laws 1983, c. 768, s. 25, 
provided: “The General Assembly intends by 
this act to repeal all acts and provisions of acts 
that modify the application to particular cities 
and towns of Parts 2 and 3 of Article 4A of 
Chapter 160A of the General Statutes or that 
exempt particular cities or towns from the 
application of either or both of those two Parts. 
Therefore, all such acts and provisions of acts, 
even if not specifically listed and repealed in 
Sections 26 through 35.4 of this act, are re- 
pealed. Neither this section nor Sections 26 
through 35.4 of this act shall affect any annex- 
ation in progress on the dates of ratification of 

this act under any of the repealed or amended 
sections.” 

Section 38 of Session Laws 1983, c. 636 
provided: “This act shall be effective with re- 
spect to all annexations where resolutions of 
intent are adopted on or after the date of 
ratification of this act, except that Sections 36 
and 37 shall become effective with respect to all 
annexations where resolutions of intent are 
adopted on or after July 1, 1984, Sections 25.1 
through 35.5 and Section 37.1 are effective 
upon ratification and Section 25 shall become 
effective as provided in that section. No annex- 
ation where a resolution of intent was adopted 
prior to the date of ratification of this act shall 
be affected by this act except as provided in 
Section 25.” 

The act was ratified June 29, 1983. 
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§ 160A-29. Map of annexed area, copy of ordinance and 

election results recorded in the office of regis- 
ter of deeds. 

Whenever the limits of any municipal corporation are enlarged, in accor- 

dance with the provisions of this Article, it shall be the duty of the mayor of the 

city or town to cause an accurate map of such annexed territory, together with 

a copy of the ordinance duly certified, and the official results of the election, if 

conducted, to be recorded in the office of the register of deeds of the county or 

counties in which such territory is situated and in the office of the Secretary of 

State. The documents required to be filed with the Secretary of State under 

this section shall be filed not later than 30 days following the effective date of 

the annexation ordinance. All documents shall have an identifying number 

affixed thereto and shall conform in size in accordance with rules prescribed by 

the Secretary. Failure to file within 30 days shall not affect the validity of the 

annexation. Any annexation shall be reported as part of the Boundary and 

Annexation Survey of the United States Bureau of the Census. (1947, c. 725, s. 

6; 1973, c. 426, s. 74; 1987, c. 715, s. 6; c. 879, s. 3; 1989, c. 440, s. 7; 1991, c. 

peo. Ss. 1) 

Local Modification. — (As to Article 4A) 
Bladen: 1991 (Reg. Sess., 1992), c. 807, ss. 2, 3; 

Cabarrus and Orange and municipalities lo- 
cated therein: 1987, c. 233, s. 2; 1991, c. 685, s. 
7; New Hanover: 1997-415; (As to Article 4A) 
city of Durham: 1993, c. 342, s. 1; (As to Article 
4A) city of Reidsville: 1997-360; city of Wash- 
ington: 1993 (Reg. Sess., 1994), c. 713, s. 1; (as 
to Part 1) town of Dobbins Heights: 1983, c. 

658; (As to Article 4A) town of Holden Beach: 
1991, c. 638, s. 1; (As to Article 4A) town of 
Lewisville: 1991, c. 116, s. 1; (As to Article 4A) 
town of Middlesex: 1993, c. 480; town of Oak 
Ridge: 1998-113, s. 1; (As to Article 4A) town of 

Swepsonville: 1997-448, s. 2. . 
Cross References. — As to effective date of 

annexation ordinances adopted under Article 
4A of Chapter 160A, see G.S. 160A-58.9A. 

CASE NOTES 

As to the constitutionality of this Arti- 
cle, see Forsyth Citizens Opposing Annexation 
v. City of Winston-Salem, 67 N.C. App. 164, 312 
S.E.2d 517, cert. denied and appeal dismissed, 
310 N.C. 7438, 315 S.E.2d 701, appeal dis- 
missed, 469 U.S. 802, 105 S. Ct. 57, 83 L. Ed. 2d 
8 (1984). 
Right to Annexation Conditioned on 

Compliance with Duty to Create Record. 
— For an annexation ordinance to be valid, the 
record must show prima facie complete and 
substantial compliance with Article 4A of G.S. 
160A as a condition precedent to the municipal- 
ity’s right to annex the territory. Matheson v. 
City of Asheville, 102 N.C. App. 156, 402 S.E.2d 
140 (1991). 

If Record is Complete, Burden of Show- 
ing Irregularity Shifts to Those Opposing 
Annexation. — Once a municipality has made 
its prima facie showing of compliance with this 
Article, the burden shifts to those opposing 
annexation to prove either a procedural irreg- 
ularity in the annexation process materially 
prejudicing the rights of those opposing annex- 
ation or a failure on the part of the municipality 
to comply with statutory prerequisites to an- 
nexation as a matter of fact. Matheson v. City of 
Asheville, 102 N.C. App. 156, 402 S.E.2d 140 

(1991). 

§ 160A-30. Surveys of proposed new areas. 

The governing bodies of the cities and towns after five days’ written notice to 
the owner of record or persons in possession of the premises are hereby 
authorized to enter upon any lands to make surveys or examinations as may be 
necessary in carrying out the mapping requirements of proposed annexations 
under any provision of Article 4A of Chapter 160A; provided, the city or town 
authorizing such entry shall make reimbursement for any damage resulting 
from such activity. (1947, c. 725, s. 7; 1973, c. 426, s. 74; 1975, c. 312.) 
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Legal Periodicals. — For survey of 1980 
constitutional law, see 59 N.C.L. Rev. 1093 
(1981). 

§ 160A-31. Annexation by petition. 

(a) The governing board of any municipality may annex by ordinance any 
area contiguous to its boundaries upon presentation to the governing board of 
a petition signed by the owners of all the real property located within such 
area. The petition shall be signed by each owner of real property in the area 
and shall contain the address of each such owner. 

(b) The petition shall be prepared in substantially the following form: 
DATE: 

To the ________ (name of governing board) of the (City or Town) of 

1. We the undersigned owners of real property respectfully request that the 
area described in paragraph 2 below be annexed to the (City or Town) of 

2. The area to be annexed is contiguous to the (City or Town) of 
and the boundaries of such territory are as follows: 

(c) Upon receipt of the petition, the municipal governing board shall cause 
the clerk of the municipality to investigate the sufficiency thereof and to certify 
the result of his investigation. Upon receipt of the certification, the municipal 
governing board shall fix a date for a public hearing on the question of 
annexation, and shall cause notice of the public hearing to be published once 
in a newspaper having general circulation in the municipality at least 10 days 
prior to the date of the public hearing; provided, if there be no such paper, the 
governing board shall have notices posted in three or more public places within 
the area to be annexed and three or more public places within the municipality. 

(d) At the public hearing all persons owning property in the area to be 
annexed who allege an error in the petition shall be given an opportunity to be 
heard, as well as residents of the municipality who question the necessity for 
annexation. The governing board shall then determine whether the petition 
meets the requirements of this section. Upon a finding that the petition meets 
the requirements of this section, the governing board shall have authority to 
pass an ordinance annexing the territory described in the petition. The 
governing board shall have authority to make the annexing ordinance effective 
immediately or on any specified date within six months from the date of 
passage of the ordinance. 

(e) From and after the effective date of the annexation ordinance, the 
territory and its citizens and property shall be subject to all debts, laws, 
ordinances and regulations in force in such municipality and shall be entitled 
to the same privileges and benefits as other parts of such municipality. Real 
and personal property in the newly annexed territory on the January 1 
immediately preceding the beginning of the fiscal year in which the annexation 
becomes effective is subject to municipal taxes as provided in G.S. 160A-58.10. 
If the effective date of annexation falls between June 1 and June 30, and the 
effective date of the privilege license tax ordinance of the annexing municipal- 
ity is June 1, then businesses in the area to be annexed shall be liable for taxes 
imposed in such ordinance from and after the effective date of annexation. 

(f) For purposes of this section, an area shall be deemed “contiguous” if, at 
the time the petition is submitted, such area either abuts directly on the 
municipal boundary or is separated from the municipal boundary by a street or 
street right-of-way, a creek or river, or the right-of-way of a railroad or other 
public service corporation, lands owned by the municipality or some other 
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political subdivision, or lands owned by the State of North Carolina. In 

describing the area to be annexed in the annexation ordinance, the municipal 

governing board may include within the description any territory described in 

this subsection which separates the municipal boundary from the area 

petitioning for annexation. 
(g) The governing board may initiate annexation of contiguous property 

owned by the municipality by adopting a resolution stating its intent to annex 

the property, in lieu of filing a petition. The resolution shall contain an 

adequate description of the property, state that the property 1s contiguous to 

the municipal boundaries and fix a date for a public hearing on the question of 

annexation. Notice of the public hearing shall be published as provided in 

subsection (c) of this section. The governing board may hold the public hearing 

and adopt the annexation ordinance as provided in subsection (d) of this 

section. 
(h) Acity council which receives a petition for annexation under this section 

may by ordinance require that the petitioners file a signed statement declaring 

whether or not vested rights with respect to the properties subject to the 

petition have been established under G.S. 160A-385.1 or G.S. 153A-344.1. if 

the statement declares that such rights have been established, the city may 

require petitioners to provide proof of such rights. A statement which declares 

that no vested rights have been established under G.S. 160A-385.1 or GS. 

153A-344.1 shall be binding on the landowner and any such vested right shall 

be terminated. (1947, c. 725, s. 8; 1959, c. 713; 1973, c. 426, s. 74; 1975, c. 576, 

s, 2: 1977, c. 517, s. 4; 1987, c. 562, s. 1; 1989 (Reg. Sess., 1990), c. 996, s. 3.) 

Local Modification. — City of Durham: 
T9876. Gh GUGi LOGS e Cc dace Sten be ACLU OL 

Fayetteville: 1969, c. 715; city of Greensboro: 
1959, c. 1187, s. 18; city of Mount Holly: 2000- 

24, s. 1; city of Reidsville: 1997-343; town of 
Atlantic Beach: 1959, c. 395; town of 

Huntersville: 1999-19, s. 1; 1999-337, s. 45; 

town of Morrisville: 1989, c. 389, s. 1. 

CASE 

Deliberate preference for voluntary an- 
nexation is incorporated into the law. 
Town of Hazelwood v. Town of Waynesville, 320 
N.C. 89, 357 S.E.2d 686, cert. denied, 320 N.C. 

639, 360 S.E.2d 106 (1987). 
Sections 160A-37(e), 160A-49(e), and this 

section are in pari materia. Conover v. 
Newton, 297 N.C. 506, 256 S.E.2d 216 (1979). 
No Authorization to Annex Only Part of 

Area Described. — If the General Assembly 
had intended to authorize cities proceeding 
pursuant to a petition for voluntary annexation 
to annex merely a part of the area described in 
the petition, it would have so provided, as it has 
explicitly done in G.S. 160A-37(e) and 160A- 
49(e). The absence of such statutory authoriza- 
tion, in light of the explicit provisions for it in 
the involuntary annexation statutes, is cogent 
evidence that the General Assembly intended a 
petition for voluntary annexation to stand or 
fall as a unity. Conover v. Newton, 297 N.C. 
506, 256 S.E.2d 216 (1979). 
Subsection (f) — “Contiguous”. — North 

Legal Periodicals. — For survey of 1981 
administrative law, see 60 N.C.L. Rev. 1165 

(1982). 
For 1984 survey, “Competitive Annexation 

Among Municipalities: North Carolina Adopts 
the Prior Jurisdiction Rule,” see 63 N.C.L. Rev. 

1260 (1985). 

NOTES 

Carolina annexation statutes do not permit 
municipality to annex by voluntary means tract 
of land that is contiguous with its municipal 
boundaries only by virtue of second tract of 
land that is being annexed simultaneously. City 

of Kannapolis v. City of Concord, 326 N.C. 512, 

391 S.E.2d 493 (1990). 
Standing to Contest Annexation. — Be- 

cause this section describes a voluntary annex- 
ation undertaken at the request of land owners 
and does not authorize suit by neighboring 
municipalities, plaintiff town did not have 
standing to contest the annexation scheme of 
defendant neighboring town; only if another 
town owned property in the annexed area, or if 
both towns were simultaneously attempting to 
annex controverted property, could there be a 
justiciable controversy, giving one town stand- 
ing to contest the annexation by the other, and, 
even then, G.S. 160A-360 provides a way to 
resolve such a conflict. Town of Ayden v. Town of 
Winterville, 143 N.C. App. 136, 544 S.E.2d 821, 
2001 N.C. App. LEXIS 223 (2001). 
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Annexation of Undeveloped Lands Only 
on Petition. — Large tracts of agricultural or 
vacant lands, where no evidence of urban de- 
velopment can be shown, should not be an- 
nexed in any event, except upon petition of the 
landowners. Lithium Corp. of Am. v. Town of 
Bessemer City, 261 N.C. 532, 135 S.E.2d 574 
(1964). 
Property owners who have signed a vol- 

untary annexation petition have the right 
to withdraw from the petition at any time up 
until the governing municipal body has taken 
action upon the petition by annexing the area 
described in the petition. Conover v. Newton, 
297 N.C. 506, 256 S.E.2d 216 (1979). 
Resolution of intent is “first mandatory 

public procedural step” for purposes of the 
prior jurisdiction rule. Town of Hazelwood v. 
Town of Waynesville, 320 N.C. 89, 357 S.E.2d 
686, cert. denied, 320 N.C. 639, 360 S.E.2d 106 
(1987). 

The adoption of a resolution of intent is the 
critical date for determining whether a munic- 
ipality utilizing involuntary annexation proce- 
dures has prior jurisdiction over the same ter- 
ritory being considered for voluntary 
annexation by a different municipality. Town of 
Hazelwood v. Town of Waynesville, 320 N.C. 89, 
357 §.E.2d 686, cert. denied, 320 N.C. 639, 360 
S.E.2d 106 (1987). 
Property Not Contiguous. — Where city 

sought to annex private property and munici- 

pal property, and where municipal property 
was not contiguous with city but was contigu- 
ous to private property, city could not annex 
municipal property on the theory that the area 
as a whole was contiguous; the private property 
and municipal property were annexed by differ- 
ent procedures with independent requirements 
and could not be considered one whole area for 
the purpose of satisfying the contiguity require- 
ment. City of Kannapolis v. City of Concord, 95 
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N.C. App. 591, 383 S.E.2d 402, rev’d on other 
grounds, 326 N.C. 512, 391 S.E.2d 493 (1990). 

At the time town purported to annex defen- 
dant counties’ property, the property was not 
contiguous and the attempted annexation was 
invalid. Town of Valdese v. Burke, Inc., 125 N.C. 

App. 688, 482 S.E.2d 24 (1997). 
Effect of Withdrawal. — Where six owners 

of real property located within the area de- 
scribed in a voluntary annexation petition val- 
idly withdrew their signatures from the peti- 
tion before the annexation ordinance was 
passed, the city governing body was without 
jurisdiction to take any further action on the 
petition as submitted, and the entire ordinance 
purporting to annex all the area described in 
the petition was void. Conover yv. Newton, 297 
N.C. 506, 256 S.E.2d 216 (1979). 
Condemnor-County May Enjoin Munici- 

pal Annexation Proceeding. — When a 
county initiates condemnation of property for a 
sanitary landfill, and the property is being 
considered for voluntary annexation into a mu- 
nicipality, the county may proceed with the 
condemnation action. The county is entitled to 
an injunction enjoining the annexation pro- 
ceeding, and the property owners and the mu- 
nicipality may raise the proposed annexation in 
the answer to the condemnation complaint, for 
appropriate consideration by the court. Yandle 
v. Mecklenburg County, 85 N.C. App. 382, 355 
S.E.2d 216 (1987). 
Applied in Texfi Indus., Inc. v. City of 

Fayetteville, 301 N.C. 1, 269 S.E.2d 142 (1980). 
Cited in Thompson v. Whitley, 344 F. Supp. 

480 (H.D.N.C. 1972); Abbott v. Town of High- 

lands, 52 N.C. App. 69, 277 S.E.2d 820 (1981); 
Town of Hazelwood v. Town of Waynesville, 83 
N.C. App. 670, 351 S.E.2d 558 (1987); South 
Shell Inv. v. Town of Wrightsville Beach, 703 F. 
Supp. 1192 (E.D.N.C. 1988). 

§ 160A-31.1. Assumption of debt. 

(a) If the city has annexed under this Part any area which is served by a 
rural fire department and which is in: 

(1) An insurance district defined under G.S. 153A-233; 
(2) A rural fire protection district under Article 3A of Chapter 69 of the 

General Statutes; or 
(3) A fire service district under Article 16 of Chapter 153A of the General 

Statutes, 
then beginning with the effective date of annexation the city shall pay 
annually a proportionate share of any payments due on any debt (including 
principal and interest) relating to facilities or equipment of the rural fire 
department, if the debt was existing at the time of submission of the petition 
for annexation to the city under this Part. The rural fire department shall 
make available to the city not later than 30 days following a written request 
from the city, information concerning such debt. The rural fire department 
forfeits its rights under this section if it fails to make a good faith response 
within 45 days following receipt of the written request for information from the 
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city, provided that the city’s written request so states by specific reference to 

this section. 
(b) The annual payments from the city to the rural fire department on such 

shared debt service shall be calculated as follows: 

(1) The rural fire department shall certify to the city each year the 

amount that will be expended for debt service subject to be shared by 

the city as provided by subsection (a) of this section; and 

(2) The amount determined under subdivision (1) of this subsection shall 

be multiplied by the percentage determined by dividing the assessed 

valuation of the area of the district annexed by the assessed valuation 

of the entire district, each such valuation to be fixed as of the date the 

annexation ordinance becomes effective. 
(c) This section does not apply in any year as to any annexed area(s) for 

which the payment calculated under this section as to all annexation ordi- 

nances adopted under this Part by a city during a particular calendar year does 

not exceed one hundred dollars ($100.00). 
(d) The city and rural fire department shali jointly present a payment 

schedule to the Local Government Commission for approval and no payment 

may be made until such schedule is approved. The Local Government Com- 

mission shall approve a payment schedule agreed upon between the city and 

the rural fire department in cases where the assessed valuation of the district 

may not readily be determined, if there is a reasonable basis for the agreement. 

(1989, c. 598, s. 2.) 

§ 160A-32: Repealed by Session Laws 1983, c. 636, s. 26.1. 

Editor’s Note. — Session Laws 1983, c. 636, 

which repealed this section, in s. 37.1, as 
amended by Session Laws 1983, c. 768, s. 25, 
provided: “The General Assembly intends by 
this act to repeal all acts and provisions of acts 
that modify the application to particular cities 
and towns of Parts 2 and 3 of Article 4A of 
Chapter 160A of the General Statutes or that 
exempt particular cities or towns from the 
application of either or both of those two Parts. 
Therefore, all such acts and provisions of acts, 
even if not specifically listed and repealed in 
Sections 26 through 35.4 of this act, are re- 
pealed. Neither this section nor Sections 26 
through 35.4 of this act shall affect any annex- 
ation in progress on the dates of ratification of 
this act under any of the repealed or amended 
sections.” 

Section 38 of Session Laws 19838, c. 636 

provided: “This act shall be effective with re- 
spect to all annexations where resolutions of 
intent are adopted on or after the date of 
ratification of this act, except that Sections 36 
and 37 shall become effective with respect to all 
annexations where resolutions of intent are 
adopted on or after July 1, 1984, Sections 25.1 
through 35.5 and Section 37.1 are effective 
upon ratification and Section 25 shall become 
effective as provided in that section. No annex- 
ation where a resolution of intent was adopted 
prior to the date of ratification of this act shall 
be affected by this act except as provided in 

Section 25.” 

The act was ratified June 29, 1983. 

Part 2. Annexation by Cities of Less than 5,000. 

§ 160A-33. Declaration of policy. 

It is hereby declared as a matter of‘State policy: 
(1) That sound urban development is essential to the continued economic 

development of North Carolina; 
(2) That municipalities are created to provide the governmental services 

essential for sound urban development and for the protection of 
health, safety and welfare in areas being intensively used for residen- 
tial, commercial, industrial, institutional and government purposes or 
in areas undergoing such development; 
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(3) That municipal boundaries should be extended, in accordance with 
legislative standards applicable throughout the State, to include such 
areas and to provide the high quality of governmental services needed 
therein for the public health, safety and welfare; and 

(4) That new urban development in and around municipalities having a 
population of less than 5,000 persons tends to be concentrated close to 
the municipal boundary rather than being scattered and dispersed as 
in the vicinity of larger municipalities, so that the legislative stan- 
dards governing annexation by smaller municipalities can be simpler 
than those for larger municipalities and still attain the objectives set 
forth in this section; 

(5) That areas annexed to municipalities in accordance with such uniform 
legislative standards should receive the services provided by the 
annexing municipality in accordance with G.S. 160A-35(3). (1959, c. 
1010, s. 1; 1973, c. 426, s. 74; 1983, c. 636, s. 8.) 

Local Modification. — (As to Parts 2 and 3 
of Article 4A) Cabarrus: 2000-7, s. 1, 2003-317, 
s. 2 (effective until June 30, 2010); 2003-326, s. 
1 (expires June 30, 2005); (As to Part 2) 
Durham: 1985, c. 435, s. 2; 1989 (Reg. Sess., 
1990), c. 841, s. 4; 2000-93, s. 1; (As to Parts 2 
and 3) Harnett: 1998-143, s. 4; Rockingham: 
1993, c. 418, s. 1; (As to Part 2) Wake: 1985, c. 

435, s. 2; 2000-93, s. 1; (As to Part 2) city of 
Brevard: 1991 (Reg. Sess., 1992), c. 964, s. 2: 
city of Durham: 1987, c. 606; city of Eden: 1993, 
c. 418, s. 1; city of Hendersonville: 1997-188; 
town of Dobbins Heights: 1983, c. 658; (As to 
Parts 2 and 3 of Article 4A) town of Hemby 
Bridge: 1998-143, s. 4; (As to Parts 2 and 3 of 
Article 4A) town of Laurel Park: 1997-188; 
2000-8, s. 1; town of Old Fort: 1993, c. 309, s. 1; 
(As to Part 2) town of Stanley: 1993 (Reg. Sess., 
1994), c. 713, s. 2; town of Wallace: 1989, c. 619, 

s. 2; village of Sugar Mountain: 1985, c. 395; 
community of Rock Barn: 1989, c. 27. 

Cross References. — As to effective date of 
annexation ordinances adopted under Article 
4A of Chapter 160A, see G.S. 160A-58.9A. 

Editor’s Note. — Sections 160A-33 through 
160A-44 were originally codified as G.S. 160- 
453.1 through 160-453.12. They were trans- 
ferred to their present position by Session Laws 
LO 5pC, 420. 6) 74! 

Session Laws 1983, c. 636, which amended 
this section, in s. 37.1, as amended by Session 
Laws 1983, c. 768, s. 25, provided: “The General 

Assembly intends by this act to repeal all acts 
and provisions of acts that modify the applica- 
tion to particular cities and towns of Parts 2 
and 3 of Article 4A of Chapter 160A of the 
General Statutes or that exempt particular 
cities or towns from the application of either or 
both of those two Parts. Therefore, all such acts 
and provisions of acts, even if not specifically 
listed and repealed in Sections 26 through 35.4 

of this act, are repealed. Neither this section 
nor Sections 26 through 35.4 of this act shall 
affect any annexation in progress on the dates 
of ratification of this act under any of the 
repealed or amended sections.” 

Section 38 of Session Laws 1983, c. 636 

provided: “This act shall be effective with. re- 
spect to all annexations where resolutions of 
intent are adopted on or after the date of 
ratification of this act, except that Sections 36 
and 37 shall become effective with respect to all 
annexations where resolutions of intent are 
adopted on or after July 1, 1984, Sections 25.1 
through 35.5 and Section 37.1 are effective 
upon ratification and Section 25 shall become 
effective as provided in that section. No annex- 
ation where a resolution of intent was adopted 
prior to the date of ratification of this act shall 
be affected by this act except as provided in 
Section 25.” 

The act was ratified June 29, 1983. 

Legal Periodicals. — For survey of 1980 
administrative law, see 59 N.C.L. Rev. 1026 

(1981). 
For survey of 1980 constitutional law, see 59 

N.C.L. Rev. 1093 (1981). 
For survey of 1981 administrative law, see 60 

N.C.L. Rev. 1165 (1982). 
For 1984 survey, “Competitive Annexation 

Among Municipalities: North Carolina Adopts 
the Prior Jurisdiction Rule,” see 63 N.C.L. Rev. 
1260 (1985). 

For survey, “Municipal Annexation in North 
Carolina: A Look at the Past Decade,” see 14 

Campbell L. Rev. 135 (1992). 
For comment, “‘Caught Between a Rock and 

a Hard Place’: Fringe Landowners ‘Can’t Get 
No Satisfaction.’ Is It Time to Re-Think Annex- 
ation Policy in North Carolina?,” see 24 
Campbell L. Rev. 317 (2002). 
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CASE NOTES 

This Part does not constitute an uncon- 

stitutional delegation of legislative power 

in violation of N.C. Const., Art. VIII. Wiliams v. 

Town of Grifton, 19 N.C. App. 462, 199 S.E.2d 

288 (1973). 
The legislature may, without violating the 

state or federal Constitutions, delegate to a 

municipality the authority to implement a plan 

of annexation. Williams v. Town of Grifton, 19 

N.C. App. 462, 199 S.E.2d 288 (1973). 

The guidelines established by this Part are as 

stringent as those in G.S. 160A-45 et seq., and 
the discretion conferred upon the municipali- 

ties of population less than 5,000 is no greater 

than that conferred upon municipalities of pop- 

ulation of 5,000 or greater. Therefore, the con- 

tention that the annexation statute is unconsti- 

tutional is untenable. Williams v. Town of 
Grifton, 19 N.C. App. 462, 199 S.E.2d 288 

(1973). 
Rational Basis for Statutory Scheme. — 

Given the State policy, it is not difficult to 
conceive of a rational basis supportive of the 
patchwork statutory scheme governing annex- 
ation in North Carolina. Thompson v. Whitley, 
344 F. Supp. 480 (E.D.N.C. 1972). 
Application to Property of Condomin- 

ium Owners. — Condominium unit owners 
need municipal services like water, sewage dis- 
posal, and police and fire protection just as do 
homeowners in any new development. It would 
lead to anomalous results and violate legisla- 
tive intent to construe the statute as applying 
to the property of homeowners but not to the 
property of condominium unit owners. Tar 
Landing Villas Owners’ Ass’n v. Town of Atlan- 
tic Beach, 64 N.C. App. 239, 307 S.E.2d 181 

(1983), cert. denied, 310 N.C. 156, 311 S.E.2d 

296 (1984). 
Annexation of territory by a municipal- 

ity is a legislative and not a judicial act; 
hence, in the absence of statutory directive, the 
court, on appeal from an annexation ordinance, 
cannot divide the territory, annex a part thereof 
and refuse to annex the remainder. Huntley v. 
Potter, 255 N.C. 619, 122 S.E.2d 681 (1961). 
Proceeding Is Summary. — A proceeding 

by a municipality to annex territory pursuant 
to this Part is summary in nature. Southern Ry. 
v. Hook, 261 N.C. 517, 135 S.E.2d 562 (1964). 
And the material statutory require- 

ments must be complied with. Southern Ry. 
v. Hook, 261 N.C. 517, 185 S.E.2d 562 (1964). 
Summary Judgment Inappropriate For 

Fact Questions. — The trial court erred in 
granting summary judgment as to whether 
defendant-town had fulfilled its duty to main- 
tain a street it annexed where the record was 
undeveloped as to the current state of repair of 
the street and the customary maintenance pro- 

vided by defendant on similar streets. 

Buckland v. Town of Haw River, 141 N.C. App. 

460, 541 S.E.2d 497, 2000 N.C. App. LEXIS 

1307 (2000). 
Burden of Showing Noncompliance. — 

In an annexation proceeding under this Part, 

the record of the proceedings must show prima 

facie complete and substantial compliance with 

the applicable provisions of the statutes; the 
burden is upon petitioners requesting review of 
annexation proceedings to show, by competent 
evidence, failure on the part of the municipality 

to comply with the statutory requirements as a 
matter of fact, or irregularity in the proceed- 
ings which materially prejudiced the substan- 
tive rights of petitioners. Conover v. Newton, 

297 N.C. 506, 256 S.E.2d 216 (1979). 
Voluntary Procedure Is Simpler and 

Quicker Than Involuntary Procedure. — 
The voluntary procedure initiated by landown- 
ers and future municipal taxpayers has under- 
standably been made simpler and quicker than 
involuntary annexation procedures. Town of 
Hudson v. City of Lenoir, 279 N.C. 156, 181 

S.H.2d 443 .(197 1), 
And Injects Element of Choice. — The 

variations in procedural requirements with re- 
spect to voluntary and involuntary annexation 
make it possible for property owners in the 
affected area to inject an element of choice as to 
which municipality will govern them. Town of 
Hudson v. City of Lenoir, 279 N.C. 156, 181 

St 2c ado (19 CP). 
Contiguity is an essential component of 

the traditional concept of a municipal corpora- 
tion, which is envisioned as a governmental 
unit capable of providing essential governmen- 
tal services to residents within compact borders 
on a scale adequate to insure “the protection of 
health, safety, and welfare in areas being inten- 
sively used for residential, commercial, indus- 

trial, and government purposes or in areas 
undergoing such development.” Imposition of 
the contiguity requirement is one means of 
ensuring that the annexation process remains 
consistent with principles of sound urban de- 
velopment. Hawks v. Town of Valdese, 299 N.C. 
1, 261 S.E.2d 90 (1980). 
Section 160A-37 provides two different 

procedural methods for beginning the in- 
voluntary annexation process under G.S. 
160A-33 to 160A-42, and former G.S. 160A-43 
and 160A-44. A municipality may either pass a 
resolution of consideration one year prior to 
adopting its resolution of intent, or it may 
immediately adopt the resolution of intent and 
postpone the effective date of annexation for at 
least a year after the ordinance is passed. Town 
of Hazelwood v. Town of Waynesville, 83 N.C. 
App. 670, 351 S.E.2d 558, rev'd on other 
grounds, 320 N.C. 89, 357 S.E.2d 686 (1987). 
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Prior Jurisdiction Doctrine. — Adher- 
ence to the prior jurisdiction doctrine is not 
only consistent with the majority rule, but is in 
keeping with the spirit and intent of the annex- 
ation statutes. City of Burlington v. Town of 
Elon College, 310 N.C. 723, 314 S.E.2d 534 
(1984). 
Where one municipality institutes valid 

annexation proceedings first, that munic- 
ipality should be given priority under the 
prior jurisdiction rule, and subsequent annex- 
ation proceedings, of whatever nature, are of no 
force and effect. City of Burlington v. Town of 
Elon College, 310 N.C. 723, 314 S.E.2d 534 
(1984). 
Preference of Landowners Is of No Con- 

sequence. — For purposes of the prior juris- 
diction rule, annexation proceedings, regard- 
less of their nature, are “equivalent 
proceedings,” and it is of no consequence which 
town or city the landowners prefer. In fact, it 
appears to be the very essence of the involun- 
tary annexation procedures that the affected 
landowners have no choice, as long as the 
annexing body complies with the applicable 
statutes. City of Burlington v. Town of Elon 
College, 310 N.C. 723, 314 S.E.2d 534 (1984). 
Objectives Held Sufficient to Justify An- 

nexation. — Three avowed objectives stated 
by a town’s governing board, namely, (1) essen- 
tially all of the town’s desirable building sites 
were exhausted, (2) the tax base was unable to 

provide the kind of services people needed, and 
(3) many interested people were unable to par- 
ticipate in town government were sufficient to 
qualify annexation under this Part. Williams v. 
Town of Grifton, 19 N.C. App. 462, 199 S.E.2d 
288 (1973). 
Municipality Need Not Acquire Private 

Water and Sewer Systems. — An annexation 
ordinance may not be attacked on the ground 
that the municipality has no plans to purchase 
or finance the purchase of private water and 
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sewer systems existing in the annexed terri- 
tory, since the mere existence of such private 
systems within the territory to be annexed does 
not compel the city to purchase or acquire 
ownership of them. Huntley v. Potter, 255 N.C. 
619, 122 S.E.2d 681 (1961). 
Nor Does Mere Extension of Limits or 

Voluntary Maintenance Appropriate Such 
Systems. — Where a municipality annexes 
territory served by private water or sewer lines, 
the owners of such lines may not recover the 
value thereof from the municipality in the ab- 
sence of provisions for payment by contract or 
ordinance, unless the municipality appropri- 
ates such private lines and controls them as 
proprietor; the mere extension of the city limits 
to include such lines or the voluntary mainte- 
nance of such lines by the city does not amount 
to an appropriation of such lines by the munic- 
ipality. Huntley v. Potter, 255 N.C. 619, 122 
S.E.2d 681 (1961). 

Applied in Lithium Corp. of Am. v. Town of 
Bessemer City, 261 N.C. 532, 185 S.E.2d 574 
(1964); Safrit v. Costlow, 270 N.C. 680, 155 
S.E.2d 252 (1967); Adams-Millis Corp. v. Town 
of Kernersville, 6 N.C. App. 78, 169 S.E.2d 496 

(1969); Rexham Corp. v. Town of Pineville, 26 
N.C. App. 349, 216 S.E.2d 445 (1975); In re 
Annexation Ordinance, 44 N.C. App. 274, 261 
S.E.2d 39 (1979). 

Cited in Dunn y. City of Charlotte, 284 N.C. 
542, 201 S.E.2d 873 (1974); Texfi Indus., Inc. v. 
City of Fayetteville, 301 N.C. 1, 269 S.E.2d 142 

(1980); Abbott v. Town of Highlands, 52 N.C. 
App. 69, 277 S.E.2d 820 (1981); Town of 
Hazelwood v. Town of Waynesville, 320 N.C. 89, 
357 S.E.2d 686 (1987); Ingles Markets, Inc. v. 
Town of Black Mt., 98 N.C. App. 372, 390 S.E.2d 
688 (1990); Ricks v. Town of Selma, 99 N.C. 
App. 82, 392 S.E.2d 437 (1990); Town of Spen- 
cer v. Town of E. Spencer, 351 N.C. 124, 522 
S.E.2d 297 (1999). 

§ 160A-34. Authority to annex. 

The governing board of any municipality having a population of less than 
5,000 persons according to the last federal decennial census may extend the 
corporate limits of such municipality under the procedure set forth in this Part, 
except that this Part does not apply to any municipality in Craven County 
having a population of less than 500 persons according to the last federal 
decennial census unless that municipality provides at least six of the seven 
categories of municipal services listed in G.S. 186-41.2(c). (1959, c. 1010, s. 2: 
Todo, C426, 5.14, 1985, ¢..92-'s. 1.) 

Legal Periodicals. — For 1984 survey, 
“Competitive Annexation Among Municipali- 

ties: North Carolina Adopts the Prior Jurisdic- 
tion Rule,” see 63 N.C.L. Rev. 1260 (1985). 
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CASE NOTES 

Annexation of territory to a municipal 
corporation is a legislative function which 
may not be delegated to a court. Huntley v. 
Potter, 255 N.C. 619, 122 S.E.2d 681 (1961). 
Municipality’s Discretion Limited to 

Method of Annexation. — The only discre- 
tion given to the governing boards of munici- 
palities is the permission and discretionary 
right to use the new method of annexation set 
out in this Article, provided such boards con- 
form to the procedure and meet the require- 
ments set out in this Part as a condition prece- 
dent to the right to annex. Huntley v. Potter, 
255 N.C. 619, 122 S.E.2d 681 (1961). 

Burden of Showing Failure to Meet Stat- 
utory Requirements. — Where the record of 
annexation proceedings under this section on 
its face showed substantial compliance with 
every essential element of the applicable stat- 
utes, the burden was upon petitioners, who 
appealed from the annexation ordinance, to 
show by competent evidence that the city in fact 
failed to meet the statutory requirements or 
that there was irregularity in the proceedings 
which materially prejudiced their substantive 
rights. Dunn v. City of Charlotte, 284 N.C. 542, 
201 S.E.2d 873 (1974). 

§ 160A-35. Prerequisites to annexation; ability to serve; 

report and plans. 

A municipality exercising authority under this Part shall make plans for the 

extension of services to the area proposed to be annexed and shall, prior to the 

public hearing provided for in G.S. 160A-37, prepare a report setting forth such 
plans to provide services to such area. The report shall include: 

(1) A map or maps of the municipality and adjacent territory to show the 
following information: 
a. The present and proposed boundaries of the municipality. 
b. The proposed extensions of water mains and sewer outfalls to serve 

the annexed area, if such utilities are operated by the municipal- 
ity. The water and sewer map must bear the seal of a registered 
professional engineer or a licensed surveyor. 

(2) A statement showing that the area to be annexed meets the require- 
ments of G.S. 160A-36. 

(3) A statement setting forth the plans of the municipality for extending 
to the area to be annexed each major municipal service performed 
within the municipality at the time of annexation. Specifically, such 
plans shall: 
a. Provide for extending police protection, fire protection, solid waste 

collection and street maintenance services to the area to be 
annexed on the date of annexation on substantially the same 
basis and in the same manner as such services are provided 
within the rest of the municipality prior to annexation. A contract 
with a rural fire department to provide fire protection shall be an 
acceptable method of providing fire protection. If a water distri- 
bution system is not available in the area to be annexed, the plans 
must call for reasonably effective fire protection services until 
such time as waterlines are made available in such area under 
existing municipal policies for the extension of waterlines. A 
contract with a private firm to provide solid waste collection 
services shall be an acceptable method of providing solid waste 
collection services. 

b. Provide for extension of water mains and sewer lines into the area 
to be annexed so that property owners in the area to be annexed 
will be able to secure public water and sewer services according to 
the policies in effect in such municipality for extending water and 
sewer lines to individual lots or subdivisions. If the municipality 
must, at its own expense, extend water and/or sewer mains into 
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the area to be annexed before property owners in the area can, 
according to municipal policies, make such connection to such 
lines, then the plans must call for contracts to be let and 
construction to begin on such lines within one year following the 
effective date of annexation. In areas where the installation of 
sewer is not economically feasible due to the unique topography of 
the area, the municipality may agree to provide septic system 
maintenance and repair service until such time as sewer service 
is provided to properties similarly situated. 

c. Set forth the method under which the municipality plans to finance 
extension of services into the area to be annexed. 

(4) A statement of the impact of the annexation on any rural fire 
department providing service in the area to be annexed and a 
statement of the impact of the annexation on fire protection and fire 
insurance rates in the area to be annexed, if the area where service is 
provided is in an insurance district designated under G.S. 1538A-233, 
a rural fire protection district under Article 3A of Chapter 69 of the 
General Statutes, or a fire service district under Article 16 of Chapter 
153A of the General Statutes. The rural fire department shall make 
available to the city not later than 30 days following a written request 
from the city all information in its possession or control, including but 
not limited to operational, financial and budgetary information, 
necessary for preparation of a statement of impact. The rural fire 
department forfeits its rights under G.S. 160A-37.1 and G.S. 160A- 
37.2 if it fails to make a good faith response within 45 days following 
receipt of the written request for information from the city, provided 
that the city’s written request so states by specific reference to this 
section. 

(5) Astatement showing how the proposed annexation will affect the city’s 
finances and services, including city revenue change estimates. This 
statement shall be delivered to the clerk of the board of county 
commissioners at least 30 days before the date of the public informa- 
tional meeting on any annexation under this Part. CLopus ce LULU, so: 
1973, c. 426, s. 74; 1983, c. 636, ss. 7.1, 16, 18; 1985, c. oR ORS Te is Dies ay 
be 52a S201 991. c, 25, sl. c./61; 5,30: 1998-150, s. 4.) 

Local Modification. — Town of Beaufort: 
1963, c. 1189. 
Editor’s Note. — Session Laws 1983, c. 636, 

which amended this section, in s. 37.1, as 
amended by Session Laws 1983, c. 768, s. 25) 
provided: “The General Assembly intends by 
this act to repeal all acts and provisions of acts 
that modify the application to particular cities 
and towns of Parts 2 and 3 of Article 4A of 
Chapter 160A of the General Statutes or that 
exempt particular cities or towns from the 
application of either or both of those two Parts. 
Therefore, all such acts and provisions of acts, 
even if not specifically listed and repealed in 
Sections 26 through 35.4 of this act, are re- 
pealed. Neither this section nor Sections 26 
through 35.4 of this act shall affect any annex- 
ation in progress on the dates of ratification of 
this act under any of the repealed or amended 
sections.” 

Section 38 of Session Laws 1983, c. 636 
provided: “This act shall be effective with re- 
spect to all annexations where resolutions of 

intent are adopted on or after the date of 
ratification of this act, except that Sections 36 
and 37 shall become effective with respect to all 
annexations where resolutions of intent are 
adopted on or after July 1, 1984, Sections 25.1 
through 35.5 and Section 37.1 are effective 
upon ratification and Section 25 shall become 
effective as provided in that section. No annex- 
ation where a resolution of intent was adopted 
prior to the date of ratification of this act shall 
be affected by this act except as provided in 
Section 25.” 

The act was ratified June 29, 1983. 
Session Laws 1991, c. 25, s. 1, effective April 

1, 1991, and applicable to resolutions of intent 
adopted on or after March 1, 1992, designated 
the existing language as subsection (a), and 
added a new subsection (b). However, Session 
Laws 1991, c. 761, s. 30, effective July 16, 1991, 
recodified subsection (b) as enacted by Session 
Laws 1991, c. 25, s. 1, as G.S. 160A-35.1 and 

redesignated subsection (a) of G.S. 160A-35 as 
G.S. 160A-35. 
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Legal Periodicals. — For 1984 survey, 

“Competitive Annexation Among Municipali- 

ties: North Carolina Adopts the Prior Jurisdic- 

tion Rule,” see 63 N.C.L. Rev. 1260 (1985). 

See Legislative Survey, 21 Campbell L. Rev. 

S2aL oo): 

CH. 160A. CITIES AND TOWNS §160A-35 

For comment, “‘Caught Between a Rock and 

a Hard Place:’ Fringe Landowners ‘Can’t Get 

No Satisfaction.’ Is it Time to Rethink Annex- 

ation Policy in North Carolina?,” see 24 

Campbell L. Rev. 317 (2002). 

CASE NOTES 

Local Modification Held Unconstitu- 

tional. — Chapter 1189, Session Laws 1963, 

amending subdivision (3)b of this section solely 

as it applied to the Town of Beaufort and 

providing that a municipality shall not be re- 

quired to extend sewage outfalls into an area 

annexed by it in the event that the municipal 

sewerage system shall have been declared a 

source of unlawful pollution, was a local act 

relating to health and sanitation within the 

meaning of N.C. Const., Art. II, § 24, and was 

unconstitutional and void. Gaskill v. Costlow, 

270 N.C. 686, 155 S.E.2d 148 (1967); Safrit v. 

Costlow, 270 N.C. 680, 155 S.E.2d 252 (1967). 

Standard of Review under This Section. 

— The trial court’s order affirming a town 

annexation ordinance had to be vacated where 

the court applied the material prejudice stan- 

dard of review to the adequacy of maps con- 

tained in the town report as well as to the 

questions of solid waste collection and the fi- 

nancing of services instead of determining 

whether or not the town complied with this 

section in formulating and carrying out its 

annexation plan; procedural irregularities un- 

der G.S. 160A-37 are to be evaluated under a 

“material prejudice” standard, while violations 

of either this section or G.S. 160A-36 are to be 

viewed in light of compliance or lack thereof 

and, if necessary, result in appropriate amend- 

ment. Sonopress, Inc. v. Town of Weaverville, 

139 N.C. App. 378, 533 S.E.2d 537, 2000 N.C. 
App. LEXIS 948 (2000). 

Municipality, as a condition precedent 
to the right to annex, must file a report 
showing on its face strict compliance with stat- 
utory requirements, and upon review in supe- 
rior court has the burden of sustaining the 
regularity, adequacy, veracity and validity of 
the report and annexation ordinance by compe- 
tent evidence. Huntley v. Potter, 255 N.C. 619, 
122:S. F.2d 681 (1961): 
The legislature has empowered munici- 

pal governing boards to amend the report 
required by this section, in order to make 
changes in the plans for serving the area pro- 
posed to be annexed, so long as such changes 
meet the requirements of this section. Gregory 
v. Town of Plymouth, 60 N.C. App. 431, 299 
S.E.2d 232, cert. denied, 308 N.C. 544, 304 
S.E.2d,237 (1983). 

Plans Held in Compliance with Subdivi- 
sion (3)a. — Plans which contained (1) infor- 

mation with respect to the current level of 

services within town, (2) a commitment to pro- 

vide substantially the same level of services in 

the annexation area, and (3) information as to 

how the extension of services would be financed 

set forth sufficient information to allow the 

public and the courts to determine that the 

town had committed itself to provide a nondis- 

criminatory level of services to the annexed 

area and to establish compliance with subdivi- 

sion (3)a. Huyck Corp. v. Town of Wake Forest, 

86 N.C. App. 13, 356 S.E.2d 599, aff’d, 321 N.C. 

589, 364 S.E.2d 139 (1988). 

Failure to Call for Increase in Personnel 

in Plans. — Plans for services to the annexed 

area are not defective in failing to call for any 

significant increase in personnel where the 

record is devoid of evidence showing any need 

for increased personnel. Adams-Millis Corp. v. 

Town of Kernersville, 6 N.C. App. 78, 169 

S.B.2d 496, cert. denied, 275 N.C. 681 (1969). 

The fact that the metes and bounds de- 

scription in a resolution of intent to annex 

failed to close, because one small piece of 

property owned by a person who did not join the 

petition for review was not included within the 

resolution of intent, was not fatal to the validity 

of the annexation ordinance where the resolu- 

tion of intent and the published notice of public 

hearing made full reference to a map filed in 

the office of the clerk of the city and available 

for public inspection of the area proposed to be 

annexed, and this map and a map published in 

the newspaper notice of the public hearing 

showed all the property proposed to be an- 

nexed. Conover v. Newton, 297 N.C. 506, 256 

S.E.2d 216 (1979). 
This section does not make it incumbent 

upon the municipality to justify annex- 

ation other than to the extent of its ability 

to serve the areas to be annexed. Williams v. 

Town of Grifton, 19 N.C. App. 462, 199 S.E.2d 
288 (1973). 

While the extent to which an area needs 
municipal services is among the factors to be 
considered in a decision to annex, the statute 

requires only that a city demonstrate an ability 
to serve the area to be annexed. Thompson v. 
City of Salisbury, 24 N.C. App. 616, 211 S.E.2d 
856, cert. denied, 287 N.C. 264, 214 S.E.2d 437 

(1975). 
Map Requirement Met. — Annexation re- 

port complied with statutory map requirements 
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where the map indicated the current town 
limits, the area of proposed annexation, and the 
current town limits of satellite annexation, as 
well as major roads and property boundaries: 
there was no requirement that the report con- 
tain a sealed map where the town did not plan 
to extend water and sewer into an annexed 
area. Sonopress, Inc. v. Town of Weaverville, 
149 N.C. App. 492, 562 S.E.2d 32, 2002 N.C. 
App. LEXIS 282 (2002), cert. denied, 355 N.C. 
751, 565 S.E.2d 671 (2002). 
Providing nondiscriminating level of 

services within statutory time is all that is 
required. Greene v. Town of Valdese, 306 N.C. 
79, 291 S.E.2d 630 (1982). 
Remedy Where Municipality Has Not 

Carried Out Service Plans Adopted under 
Subdivision (3). — The statutory remedy for 
owners of property in annexed territory where 
the municipality has not followed through on 
its service plans adopted under the provisions 
of subdivision (3) of this section and GS. 
160A-37 is by writ of mandamus. Safrit v. 
Costlow, 270 N.C. 680, 155 S.E.2d 252 (1967). 
Record Held to Sustain Finding of Com- 

pliance. — Where the record disclosed the 
plans of the municipality for extending munic- 
ipal services to the area annexed, itemizing the 
cost, and obtaining such cost from current 
taxes, the record supported a finding by the 
court of compliance with this section, and such 
finding would not be disturbed in the absence of 
evidence to the contrary of sufficient weight to 
overcome the prima facie presumption of regu- 
larity. Huntley v. Potter, 255 N.C. 619, 122 
S.E.2d 681 (1961). 

Evidence supporting the plans set out in the 
report, and no evidence that the service would 
not be adequate, was sufficient to support the 
conclusion that the police protection require- 
ment of this section would be met. Williams v. 
Town of Grifton, 19 N.C. App. 462, 199 S.E.2d 
288 (1973). 

_ Annexation ordinance and report met 
the requirements of this section and 
§ 160A-37. Williams v. Town of Grifton, 22 N.C. 
App. 611, 207 S.E.2d 275 (1974). 
A second public hearing after amend- 

ment is not required by this section. Adams- 
Millis Corp. v. Town of Kernersville, 6 N.C. App. 
78, 169 S.E.2d 496, cert. denied, 275 N.C. 681 
(1969). 

There is no requirement that a second public 
hearing be held on an amended annexation 
proposal, when that amendment is adopted to 
achieve compliance with this section, pursuant 
to the authority granted in G.S. 160A-37(e). 
Gregory v. Town of Plymouth, 60 N.C. App. 431, 
299 S.E.2d 232, cert. denied, 308 N.C. 544, 304 
9.E.2d 237 (1983). 
Town Not Required to Provide Service. 

— Language in annexation ordinances to the 

ART. 4A. EXTENSION OF LIMITS §160A-35 

effect that since water service then provided to 
the annexed areas by plaintiff was comparable 
to that provided by the town, the town would 
not be required to appropriate funds to extend 
water and sewer lines to the annexed area was 
required by G.S. 160A-37(e)(3) and subdivision 
(3)b to insure that residents of the area to be 
annexed would have access to comparable wa- 
ter service; in no way did this serve as a 
promise to be rightfully relied upon that the 
town would not in the future construct its own 
water lines within the annexed area or that 
plaintiff had the exclusive right to furnish 
water service there. Carolina Water Serv., Inc. 
v. Town of Atlantic Beach, 121 N.C. App. 23, 464 
S.E.2d 317 (1995). 
Additional Services Not Required. — An- 

nexation report complied with statutory re- 
quirements where it stated that no additional 
police officers were required by the annexation 
and that roads would continue to be main- 
tained by the State; evidence supported the 
town’s statements that additional police officers 
were not required and that the State would 
continue to provide road maintenance. 
Sonopress, Inc. v. Town of Weaverville, 149 N.C. 

App. 492, 562 S.E.2d 32, 2002 N.C. App. LEXIS 
282 (2002), cert. denied, 355 N.C. 751, 565 
S.E.2d 671 (2002). 
Financing Statement Not Required. — 

Town did not need to set out a method for the 
financing of additional services in its annex- 
ation report where the town’s statement that no 
additional services were required was sup- 
ported by competent evidence in the record; a 
financing statement was required only if there 
was to be an extension of services. Sonopress, 
Inc. v. Town of Weaverville, 149 N.C. App. 492, 
562 S.E.2d 32, 2002 N.C. App. LEXIS 282 
(2002), cert. denied, 355 N.C. 751, 565 S.E.2d 
671 (2002). 

Applied in Rexham Corp. v. Town of 
Pineville, 26 N.C. App. 349, 216 S.E.2d 445 
(1975). 

Cited in Hawks v. Town of Valdese, 299 N.C. 

1, 261 S.E.2d 90 (1980); Abbott v. Town of 
Highlands, 52 N.C. App. 69, 277 S.E.2d 820 
(1981); Town of Hazelwood v. Town of 
Waynesville, 320 N.C. 89, 357 S.E.2d 686 
(1987); Ricks v. Town of Selma, 99 N.C. App. 82, 
392 S.E.2d 437 (1990); Chicora Country Club, 
Inc. v. Town of Erwin, 128 N.C. App. 101, 493 
S.E.2d 797 (1997); Hayes v. Town of Fairmont, 

130 N.C. App. 125, 502 S.E.2d 380 (1998); Town 
of Spencer v. Town of E. Spencer, 351 N.C. 124, 
522 S.E.2d 297 (1999); Buckland v. Town of 

Haw River, 141 N.C. App. 460, 541 S.E.2d 497, 

2000 N.C. App. LEXIS 1307 (2000); Hughes v. 
Town of Oak Island, — N.C. App. —, 580 S.E.2d 
704, 2003 N.C. App. LEXIS 1052 (2003). 
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§ 160A-35.1. Limitation on change in financial participa- 

tion prior to annexation. 

For purposes of the extension of water and sewer services required under 

G.S. 160A-35, no ordinance or policy substantially diminishing the financial 

participation of a municipality in the construction of water or sewer facilities 

required under this Article may apply to an area being annexed unless the 

ordinance or policy became effective at least 180 days prior to the date of 

adoption by the municipality of the resolution giving notice of intent to 

consider annexing the area under G.5. 160A-37(a). (1991, c. 25, s. 1;.c. 761,38. 

30; 1998-150, s. 5.) 

Editor’s Note. — Session Laws 1991, c. 25, 761,s. 30, effective July 16, 1991, and given the 

s. 1, initially amended G.S. 160A-35 by adding catchline “Limitation on change in financial 

a subsection (b). This subsection was recodified participation prior to annexation.” 

as new G.S. 160A-35.1 by Session Laws 1991, c. 

§ 160A-36. Character of area to be annexed. 

(a) A municipal governing board may extend the municipal corporate limits 

to include any area which meets the general standards of subsection (b), and 

which meets the requirements of subsection (c). 

(b) The total area to be annexed must meet the following standards: 

(1) It must be adjacent or contiguous to the municipality’s boundaries at 

the time the annexation proceeding is begun, except if the entire 

territory of a county water and sewer district created under G.S. 

162A-86(b1) is being annexed, the annexation shall also include any 

noncontiguous pieces of the district as long as the part of the district 

with the greatest land area is adjacent or contiguous to the munici- 

pality’s boundaries at the time the annexation proceeding is begun. 

(2) At least one eighth of the aggregate external boundaries of the area 

must coincide with the municipal boundary. 

(3) No part of the area shall be included within the boundary of another 

incorporated municipality. 

(c) The area to be annexed must be developed for urban purposes at the time 

of approval of the report provided for in G.S. 160A-35. For purposes of this 

section, a lot or tract shall not be considered in use for a commercial, 

industrial, institutional, or governmental purpose if the lot or tract is used only 

temporarily, occasionally, or on an incidental or insubstantial basis in relation 

to the size and character of the lot or tract. For purposes of this section, acreage 

in use for commercial, industrial, institutional, or governmental purposes shall 

include acreage actually occupied by buildings or other man-made structures 

together with all areas that are reasonably necessary and appurtenant to such 

facilities for purposes of parking, storage, ingress and egress, utilities, buffer- 

ing, and other ancillary services and facilities. Area of streets and street 

rights-of-way shall not be used to determine total acreage under this section. 

An area developed for urban purposes is defined as: 
(1) Any area which is so developed that at least sixty percent (60%) of the 

total number of lots and tracts in the area at the time of annexation 

are used for residential, commercial, industrial, institutional or 

governmental purposes, and is subdivided into lots and tracts such 

that at least sixty percent (60%) of the total acreage, not counting the 

acreage used at the time of annexation for commercial, industrial, 

governmental or institutional purposes, consists of lots and tracts 

three acres or less in size. 
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(2) An area so developed that, at the time of the approval of the 
annexation report, all tracts in the area to be annexed are used for 
commercial, industrial, governmental, or institutional purposes. 

(3) The entire area of any county water and sewer district created under 
G.S. 162A-86(b1), but this subsection only applies to annexation by a 
municipality if that: 
a. Municipality has provided in a contract with that district that the 

area is developed for urban purposes; and 
b. Contract provides for the municipality to operate the sewer system 

of that county water and sewer district: 
provided that the special categorization provided by this subsection 
only applies if the municipality is annexing in one proceeding the 
entire territory of the district not already within the corporate limits 
of a municipality. 

(d) In fixing new municipal boundaries, a municipal governing board shall 
use recorded property lines and streets as boundaries. Some or all of the 
boundaries of a county water and sewer district may also be used when the 
entire district not already within the corporate limits of a municipality is being 
annexed. 

(e) The area of an abolished water and sewer district shall be considered to 
be a water and sewer district for the purpose of this section even after its 
abolition under G.S. 162A-87.2(b). (1959 , Cc. 1010, s. 4; 1973, c. 426, s. 74; 1985, 
c. 757, s. 205(c); 1993 (Reg. Sess., 1994), c. 696, s. 6; c. 714, s. 6; 1998-150, s. 6.) 

Local Modification. — Town of Atlantic 
Beach: 2001-137 (for annexation ordinances 
adopted before December 31, 2002); town of 

Catawba: 1991 (Reg. Sess., 1992), c. 891: 1995, 
c. 230, s. 1; 1999-283, s. 2. 

Legal Periodicals. — For 1984 survey, 

CASE 

I. In General. 

II. Standards Under Subsection (b). 
III. Tests Under Subsection (c), 
IV. Boundaries. 

I. IN GENERAL. 

This section was not copied from the 
laws of other states, but is a result of a study 
and recommendations made by the Municipal 
Government Study Commission, which was es- 
tablished in accordance with Joint Resolution 
51 of the General Assembly of 1957. Lithium 
Corp. of Am. v. Town of Bessemer City, 261 N.C. 
532, 135 S.E.2d 574 (1964). 

This Section and § 160A-48 Compared. 
_ — The provisions of subsections (b), (c) and (e) 

of G.S. 106A-48 are virtually identical to their 
counterparts in subsections (b), (c) and (d) of 
this section. Matheson v. City of Asheville, 102 
N.C. App. 156, 402 S.E.2d 140 (1991). 
When Annexation Proper Generally. — 

The language of subsection (a) of this section 
makes it clear that a municipality may annex 
any area which meets the general standards of 
subsection (b) and the requirements of subsec- 

“Competitive Annexation Among Municipali- 
ties: North Carolina Adopts the Prior Jurisdic- 
tion Rule,” see 63 N.C.L. Rev. 1260 (1985). 

See Legislative Survey, 21 Campbell L. Rev. 
323 (1999). 

NOTES 

tion (c). Greene v. Town of Valdese, 306 N.C. 79, 
291 S.E.2d 630 (1982). 

Particular Facts Control in Doubtful 
Cases. — When compliance with the statutory 
requirements is in doubt, the determination of 
whether an area is used for a purpose qualify- 
ing it for annexation will depend upon the 
particular facts of each case. Scovill Mfg. Co. v. 
Town of Wake Forest, 58 N.C. App. 15, 293 

S.E.2d 240, cert. denied, 306 N.C. 559, 294 
S.E.2d 371 (1982). 

This section does not specify any particular 
method of calculation for determination of com- 
pliance with statutorily mandated require- 
ments and the reasonableness of the method 
chosen is to be determined in light of the 
particular circumstances of the questioned an- 
nexation proceedings. Lowe v. Town of Mebane, 
76 N.C. App. 239, 332 S.E.2d 739 (1985). 
Contiguous Area and Coincidence of 

Boundary Requirements Held Met. — For 
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case holding that where each of three portions 

included in proposed annexation area was con- 

tiguous to the existing town boundary, and, by 

using a railroad strip as a connector, were 

contiguous to each other, when viewed as an 

entire area, the area was contiguous to the 

boundaries of the town as they existed at the 

commencement of the annexation proceedings 

and that the required coincidence of boundaries 

existed, see Huyck Corp. v. Town of Wake 

Forest, 86 N.C. App. 18, 356 8.E.2d 599, aff’ dy 

321 N.C. 589, 364 S.E.2d 139 (1988). 

Reason for Providing for Judicial Re- 

view. — The difficulties of applying the stan- 

dards of this section in extreme cases were the 

reason the Municipal Government Study Com- 

mission recommended a provision for court 

review, set out in G.S. 160A-38, to determine 

whether the agency making the decision made 

a reasonable decision in accord with statutory 

standards. Lithium Corp. of Am. v. Town of 

Bessemer City, 261 N.C. 532, 135 S.E.2d 574 

(1964). 
The trial court’s order affirming a town 

annexation ordinance had to be vacated 

where the court applied the material prejudice 

standard of review to the adequacy of maps 

contained in the town report as well as to the 

questions of solid waste collection and the fi- 

nancing of services instead of determining 

whether or not the town complied with this 

section in formulating and carrying out its 

annexation plan; procedural irregularities un- 

der G.S. 160A-37 are to be evaluated under a 

“material prejudice” standard, while violations 

of either G.S. 160A-35 or this section are to be 

viewed in light of compliance or lack thereof 

and, if necessary, result in appropriate amend- 

ment. Sonopress, Inc. v. Town of Weaverville, 

139 N.C. App. 378, 533 S.E.2d 537, 2000 N.C. 

App. LEXIS 948 (2000). 
Cited in In re Annexation Ordinance, 300 

N.C. 337, 266 S.E.2d 661 (1980); Thrash v. City 
of Asheville, 95 N.C. App. 457, 383 S.E.2d 657 
(1989); Chicora Country Club, Inc. v. Town of 
Erwin, 128 N.C. App. 101, 493 S.E.2d 797 

(1997); Arquilla v. City of Salisbury, 186 N.C. 
App. 24, 523 S.E.2d 155, 1999 N.C. App. LEXIS 
1294 (1999), cert. denied, 351 N.C. 350, 543 
9.H.2d 122 (2000). 

II. STANDARDS UNDER SUBSECTION 
(b). 

Annexation of Area in Another Munici- 
pality Prohibited. — Any new or amended 
proceeding by a town correcting procedural 
irregularities would be an exercise in futility 
after the disputed area became a part of an- 
other city, because after that date any attempt 
by the town to annex the disputed area would 
be in violation of this statute, which prohibits 
the annexation of an area already included 
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within the boundary of another incorporated 

municipality. Town of Hudson v. City of Lenoir, 

279 N.C. 156, 181 S.E.2d 443 (1971), overruled 

on other grounds, City of Burlington v. Town of 

Elon College, 310 N.C. 723, 314 S.E.2d 538 

(1984). 
Summary judgment was proper in case in- 

volving a determination of prior jurisdiction 

between two towns’ competing resolutions of 

intent where one municipality had sought to 

involuntarily annex two acres within the 

boundaries of the other. Town of Spencer v. 

Town of E. Spencer, 351 N.C. 124, 522 S.E.2d 

291 (19g). 
Competing Resolutions of Intent and 

Priority Jurisdiction. — A resolution of in- 

tent to annex territory which includes any 

territory already within the boundaries of an- 

other municipality is void and will lose priority 

to an intervening and competing valid resolu- 

tion of intent; the elements listed in this section 

are “essential elements” with regard to a “prior 

jurisdiction” determination. Town of Spencer v. 

Town of E. Spencer, 351 N.C. 124, 522 SIE 2d 

297 (2999): 
Territory which is contiguous solely to 

the “satellite corporate limits” fails to sat- 

isfy the requirement of subdivision (b)(1) of this 

section that the area to be annexed in an 

involuntary annexation proceeding be contigu- 

ous or adjacent to the municipal boundaries of 

the city which seeks annexation. Territory con- 

tiguous solely to “satellite corporate limits” is 

not eligible for annexation until such “satellite 

corporate limits” become “a part of the primary 

corporate limits.” This occurs in accord with 

G.S. 160A-58.6 when, through annexation of 

intervening territory, the boundaries of the 

satellite area and those of the primary town 

area touch. Hawks v. Town of Valdese, 299 N.C. 

1, 261 S.E.2d 90 (1980). 
If a town wishes to annex involuntarily two 

unannexed areas on either side of the satellite 

area, it must first annex the area which abuts 

directly on both the primary corporate limits 

and the satellite corporate limits. Only after 

this intervening territory has been successfully 

annexed is the area which presently abuts 
solely on satellite corporate limits eligible for 

annexation. Hawks v. Town of Valdese, 299 

N.C. 1, 261 S.E.2d 90 (1980). 

Coincidence of Boundary Requirement. 

— In considering the coincidence of boundary 
requirement, the entire area proposed for an- 
nexation must be viewed as a whole, rather 

than as various component portions. Huyck 
Corp. v. Town of Wake Forest, 86 N.C. App. 13, 
356 S.E.2d 599, aff’d, 321 N.C. 589, 364 S.E.2d 

139 (1988). 
Purposes Underlying Subsection (b) 

Subverted. — Superior court properly re- 
manded town’s annexation ordinance for 
amendment of its proposed boundaries, where 
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although the literal contiguity requirements of 
subsection (b) of this section and G.S. 160A- 
41(1) were apparently satisfied by the town’s 
ordinance, the town’s compliance with the lit- 
eral requirements of these statutes resulted in 
the subversion of the purposes underlying sub- 
section (b), since the town’s intentional gerry- 
mandering of the annexation boundary created 
isolated islands connected to the town by a 
single narrow corridor of land. Amick v. Town of 
Stallings, 95 N.C. App. 64, 382 S.E.2d 221 
(1989). 

When a town proposed to annex certain land, 
it did not comply with the purpose of the 
standards in G.S. 160A-36(b), to provide essen- 
tial government services within compact bor- 
ders, even though it technically complied with 
the one-eighth contiguity requirement of G.S. 
160A-36(b)(2), because it sought to annex cer- 
tain noncontiguous valuable property by con- 
necting it to the town by a narrow strip of land, 
surrounded on either side by nonannexed prop- 
erty, thus creating the potential for confusion in 
the provision of emergency and other services, 
and this was an impermissible “shoestring” 
annexation. Hughes v. Town of Oak Island, — 
N.C. App. —, 580 S.E.2d 704, 2003 N.C. App. 
LEXIS 1052 (2003). 

Ill. TESTS UNDER SUBSECTION (ce). 

Tax Records and Land Use Maps Are 
Proper Basis for Use Calculations. — Tax 
records and land use maps have been approved 
as accepted methods designed to provide rea- 
sonably accurate results for calculating the 
land use requirements in G.S. 160A-36 for the 
annexation of property. Sonopress, Inc. v. Town 
of Weaverville, 149 N.C. App. 492, 562 S.E.2d 

32, 2002 N.C. App. LEXIS 282 (2002), cert. 
denied, 355 N.C. 751, 565 S.E.2d 671 (2002). 
For discussion as to history and scope of 

subsection (c), see Tar Landing Villas Own- 
ers’ Ass'n v.. Town of Atlantic Beach, 64 N.C. 
App. 239; 307 S.E.2d 181 (1983), cert. denied, 
310 N.C. 156, 311 S.E.2d 296 (1984). 

“Use” Test and “Subdivision” Test for 
Determining Availability for Annexation. 
— The General Assembly adopted a standard 
containing two tests for determining availabil- 
ity for annexation: (1) The use test, i.e., that not 
less than 60% of the lots and tracts in the area 
must be in actual use, other than for agricul- 
ture, and (2) the subdivision test, i.e., that not 
less than 60% of the acreage which is in resi- 
dential use, if any, and is vacant must consist of 
lots and tracts of five acres or less in size. 
Lithium Corp. of Am. v. Town of Bessemer City, 
261 N.C. 532, 135 S.E.2d 574 (1964); Adams- 
Millis Corp. v. Town of Kernersville, 6 N.C. App. 
78, 169 S.E.2d 496, cert. denied, 275 N.C. 681 
(1969); Huyck Corp. v. Town of Wake Forest, 86 
N.C. App. 18, 356 S.E.2d 599, aff’d, 321 N.C. 
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589, 364 S.E.2d 139 (1988). 
The criteria in subsection (c) are known as 

the “use” test and the “subdivision” text. Th- 
ompson v. City of Salisbury, 24 N.C. App. 616; 
211 S.E.2d 856, cert. denied, 287 N.C. 264, 214 
S.E.2d 437 (1975). 

Subsection (c) contains two tests for deter- 
mining the availability for annexation, the use 
test and the subdivision test. American Greet- 
ings Corp. v. Town of Alexander Mills, 128 N.C. 
App. 727, 497 S.E.2d 108 (1998), 
Both Tests Must Be Complied With. — 

The fact that the General Assembly connected 
the two test clauses in subsection (c) of this 
section with the conjunctive “and,” and the 
clear abuses and hardships which a literal 
application of the use test, if alone applied, 
would produce, leads to the conclusion that the 
legislative intent is that both tests be complied 
with. Lithium Corp. of Am. v. Town of Bessemer 
City, 261 N.C. 532, 135 S.E.2d 574 (1964). 

Both tests established by the General Assem- 
bly must be met in order for an area to meet the 
statutory standard. Adams-Millis Corp. v. Town 
of Kernersville, 6 N.C. App. 78, 169 S.E.2d 496, 
cert. denied, 275 N.C. 681 (1969); Huyck Corp. 
v. Town of Wake Forest, 86 N.C. App. 13, 356 
S.E.2d 599, aff'd, 321 N.C. 589, 364 S.E.2d 139 
(1988). 

Both the “use” test and the “subdivision” test 
must be met before an area can be classified as 
urban. Scovill Mfg. Co. v. Town of Wake Forest, 
58 N.C. App. 15, 293 S.E.2d 240, cert. denied, 
306 N.C. 559, 294 S.E.2d 371 (1982). 
Application of Tests in Subsection (c). — 

The use and subdivision tests prescribed by 
subsection (c) of this section yield accurate 
results only if applied to a land area which 
encompasses only unannexed territory. This is 
so because these tests require a determination 
of the percentage of lots being used for “urban 
purposes” and the percentage of “total acreage” 
subdivided into lots of five acres or less. Such 
percentage figures will be skewed and inaccu- 
rate if not based on data from all the acreage 
and lots encompassed by the land area under 
consideration. Hawks v. Town of Valdese, 299 
N.C. 1, 261 S.E.2d 90 (1980). 
Application of Both Tests May Cause 

Absurd Results in Extreme Cases. — Lit- 
eral insistence upon the application of both 
tests in subsection (c) might in some extreme 
and improbable circumstances bring about ab- 
surd results adverse to municipalities. Lithium 
Corp. of Am. v. Town of Bessemer City, 261 N.C. 
532, 1385 S.E.2d 574 (1964). 
When applying the subdivision test the 

central inquiry is the degree of actual urban- 
ization of the proposed area. American Greet- 
ings Corp. v. Town of Alexander Mills, 128 N.C. 
App. 727, 497 S.E.2d 108 (1998). 
Determining What Is a “Lot”. — There are 

several methods which can be used in deter- 
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mining what is a lot in making an appraisal of 

an area to be annexed. One is to count each 

numbered lot separately. Another is to consider 

a landlocked lot as part of the lot in front of it 

and group the two lots, i.e., the landlocked lot 

and the one providing it with access to a street, 

as being a single lot. Athird method would be to 

consider a group of lots in single ownership and 

used for a single purpose as being a tract within 

the meaning of the statute, and count tracts 

rather than lots. Any one of these methods 

would be “calculated to provide reasonably ac- 
curate results,” as required by G.S. 160A-42. 
Adams-Millis Corp. v. Town of Kernersville, 6 

N.C. App. 78, 169 S.E.2d 496, cert. denied, 275 

N.C. 681 (1969). 
The word “lot” in subsection (c) includes 

the concept of a condominium unit. Tar 
Landing Villas Owners’ Ass’n v. Town of Atlan- 
tic Beach, 64 N.C. App. 239, 307 S.E.2d 181 

(1983), cert. denied, 310 N.C. 156, 311 S.E.2d 

296 (1984). 
Landlocked Lot and Fronting Lot as Sin- 

gle Lot. — It is not unreasonable and beyond 
the statutory definition to classify a landlocked 
lot and its fronting lot in single ownership as a 
single lot in residential use, where only the 
fronting lot contains “a habitable dwelling 
unit.” Adams-Millis Corp. v. Town of 
Kernersville, 6 N.C. App. 78, 169 S.E.2d 496, 

cert. denied, 275 N.C. 681 (1969). 
Lots in Single Ownership Used for Com- 

mon Purpose May Be Considered Single 
Tract. — In appraising an area to be annexed, 
one of the methods which can be used to deter- 
mine what is a tract is to consider several lots 
in single ownership used for a common purpose 
as being a single tract; these consolidated lots 
can then be used to determine the percentage of 
tracts used for urban purposes. Lowe v. Town of 
Mebane, 76 N.C. App. 239, 332 S.E.2d 739 

(1985). 
“Use” means “to put into service” under 

subsection (c). Southern Ry. v. Hook, 261 N.C. 
517, 185 S.E.2d 562 (1964). 

Tract Held for Future Development Not 
“Used”. — Where about a tenth of a tract of 
land, marked off by a bumper strip or barrier, 
was used for parking, and the rest of the tract 
was graded and held by the owner for possible 
future industrial development, the vacant part 
of the tract was not “used” for industrial pur- 
poses within the purview of subsection (c). 
Southern Ry. v. Hook, 261 N.C. 517, 185 S.E.2d 
562 (1964). 
As to classification of tract as being in 

industrial use, see Adams-Millis Corp. v. 
Town of Kernersville, 6 N.C. App. 78, 169 
S.E.2d 496, cert. denied, 275 N.C. 681 (1969). 

Industrial Classification Proper Where 
Area Is Actively So Used. — When an area is 
used for an active industrial purpose, the land 
is properly classified as in industrial use within 
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the meaning of the annexation statute. Scovill 

Mfg. Co. v. Town of Wake Forest, 58 N.C. App. 
15, 293 S.E.2d 240, cert. denied, 306 N.C. 559, 

294 S.E.2d 371 (1982). 
Industrial Classification Improper Ab- 

sent Evidence of Such Use. — An area pro- 
posed for annexation is improperly classified as 

property in use for industrial purposes where 

there is no evidence that the land in question is 
being used either directly or indirectly for in- 
dustrial purposes. Scovill Mfg. Co. v. Town of 
Wake Forest, 58 N.C. App. 15, 293 S.E.2d 240, 
cert. denied, 306 N.C. 559, 294 S.E.2d 371 

(1982). 
Transmission of electrical power over 

land by a power company is an industrial 
activity for an urban use. Scovill Mfg. Co. v. 
Town of Wake Forest, 58 N.C. App. 15, 293 
S.E.2d 240, cert. denied, 306 N.C. 559, 294 

9.20.38 714982). 
Golf Course as Commercial Purpose. — 

Golf course, open to the public and operated for 
profit, is used for a commercial purpose within 
the meaning of subsection (c). Thompson v. City 
of Salisbury, 24 N.C. App. 616, 211 S.E.2d 856, 
cert. denied, 287 N.C. 264, 214 S.E.2d 437 

(1975). 
Classification of apartment complex as 

commercial rather than residential prop- 
erty was a reasonable method of complying 
with statutorily mandated requirements for the 
character of an area to be annexed; the general 
statutory intent is not to exclude areas of ur- 
banized land from annexation on a technicality, 
but to provide municipalities with a flexible 
planning tool. Lowe v. Town of Mebane, 76 N.C. 
App. 239, 332 S.E.2d 739 (1985). : 
Annexation Ordinance Statement Held 

Insufficient for Lack of Specific Findings. 
— Astatement in an annexation ordinance that 
the area to be annexed was in the process of 
being developed for urban purposes, that more 
than 60 percent of the area was in use for 
residential, commercial, industrial, govern- 
mental or institutional purposes, and that at 
least 60 percent of the total acreage, not count- 
ing the acreage so used, consisted of lots and 
tracts of five acres or less in size, did not meet 
the requirements of this section, as the state- 
ment was a mere conclusion and there were no 
specific findings nor any showing on the face of 
the record as to the method used by the munic- 
ipality in making its calculations or as to the 
present use of any particular tract. Huntley v. 
Potter, 255 N.C. 619, 122 S.E.2d 681 (1961). 
Review as to Availability of Area. — Ifa 

municipality clearly complies with the stan- 
dards of subsection (c) of this section, there is 

nothing to review with respect to the availabil- 
ity of an area proposed for annexation. Where 
compliance is in doubt, the determination must 
be made upon the facts in the particular case. 
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Lithium Corp. of Am. v. Town of Bessemer City, 
261 N.C. 532, 1385 S.E.2d 574 (1964). 
Statutory Requirements Not Met. — 

Where tract was not currently under active 
development; a plat was never recorded by 
either party and there was no evidence that the 
family intended to sell any portion of it, the 
tract was not sufficiently urbanized to satisfy 
the statutory requirements. American Greet- 
ings Corp. v. Town of Alexander Mills, 128 N.C. 
App. 727, 497 S.E.2d 108 (1998). 

In order for a Town to comply with the 
statutory requirements, there must exist some 
actual, minimum urbanization of the proposed 
annexation property. American Greetings Corp. 
v. Town of Alexander Mills, 128 N.C. App. 727, 
497 S.E.2d 108 (1998). 
When a town proposed to annex certain land, 

it did not comply with the subdivision test in 
G.S. 160A-36(c)(1), requiring that at least 60 
percent of a proposed annexation site, not 

counting acreage used at the time of annex- 
ation for commercial, industrial, governmental, 
or industrial purposes, consist of lots and tracts 
three acres or less in size, because it designated 
certain acreage in the proposed annexation 
area as commercial, when, in fact, the commer- 

cial use of the acreage was only proposed, so the 
acreage was not being used at the time of the 
annexation for commercial purposes. Hughes v. 
Town of Oak Island, — N.C. App. —, 580 S.E.2d 
704, 2003 N.C. App. LEXIS 1052 (2003). 

IV. BOUNDARIES. 

Purpose of Subsection (d). — The legisla- 
tive history of subsection (d) of this section 
suggests that the reason for its inclusion was 
the legislature’s concern that the full range of 
municipal services be available to citizens in 
the annexed area. Recognizing that water and, 
particularly, sewer services are necessarily lim- 
ited by natural drainage boundaries, the Mu- 
nicipal Government Study Commission, whose 
recommendations were followed in establishing 
the present annexation procedures, included 
topography as an important consideration to be 
incorporated into the new statutory scheme of 
annexation. In order to ensure consideration of 
such topographic features, subsection (d) was 
enacted specifically enumerating certain fea- 
tures which create natural drainage bound- 
aries. Greene v. Town of Valdese, 306 N.C. 79, 
291 S.E.2d 630 (1982). 
Subsection (d) contains no mandatory 

standards or requirements for annex- 
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ation. Greene v. Town of Valdese, 306 N.C. 79, 
291 S.E.2d 630 (1982). 
Requirements of Subsection (d) Not In- 

tended to Defeat Otherwise Proper Annex- 
ation. — It was not the intent of the legislature 
to defeat the annexation of an area which was 
otherwise ripe for annexation because of the 
directory language contained in subsection (d) 
of this section. Greene v. Town of Valdese, 306 
N.C. 79, 291 S.E.2d 630 (1982), 

“Practical” as used in subsection (d) is 
defined as “that which is possible of reasonable 
performance.” Greene y. Town of Valdese, 306 
N.C. 79, 291 S.E.2d 630 (1982). 

Tree lines do not constitute “natural to- 
pographic features” within the meaning of 
the requirement of subsection (d) of this sec- 
tion. Greene v. Town of Valdese, 306 N.C. 79, 
291 S.E.2d 630 (1982). 
No provision in subsection (d) prevents 

a municipality from using a street as a 
reference in setting the boundary lines of an 
area to be annexed. Rexham Corp. v. Town of 
Pineville, 26 N.C. App. 349, 216 S.E.2d 445 
(1975). 
Drawing boundary exactly five feet from 

and parallel to a street for its entire length 
did not violate subsection (d). Lowe v. Town of 
Mebane, 76 N.C. App. 239, 332 S.E.2d 739 
(1985). 

Splitting of Tracts Not Prohibited. — The 
statutory requirement contained in subsection 
(d) that a municipality use natural topographic 
features wherever practical in setting an an- 
nexation boundary does not demonstrate a leg- 
islative intent to prevent the splitting of tracts. 
Rexham Corp. v. Town of Pineville, 26 N.C. App. 
349, 216 S.E.2d 445 (1975). 
Proof of Noncompliance with Subsec- 

tion (d). — In order to establish noncompli- 
ance with subsection (d) of this section, peti- 
tioners must show two things: (1) that the 
boundary of the annexed area does not follow 
natural topographic features, and (2) that it 
would have been practical for the boundary to 
follow such features. Greene v. Town of Valdese, 
306 N.C. 79, 291 S.E.2d 630 (1982); Lowe v. 
Town of Mebane, 76 N.C. App. 239, 332 S.E.2d 
739 (1985); Weeks v. Town of Coats, 121 N.C. 
App. 471, 466 S.E.2d 83 (1996). 
Topographic Features Not Followed. — 

There was sufficient evidence to support the 
court’s conclusion that the town did not attempt 
to follow topographic features in violation of 
G.S. 160A-36(d). Weeks v. Town of Coats, 121 
N.C. App. 471, 466 S.E.2d 83 (1996). 

§ 160A-37. Procedure for annexation. 

(a) Notice of Intent. — Any municipal governing board desiring to annex 
territory under the provisions of this Part shall first pass a resolution stating 
the intent of the municipality to consider annexation. Such resolution shall 
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describe the boundaries of the area under consideration, fix a date for the 

public informational meeting, and fix a date for a public hearing on the 

question of annexation. The date for the public informational meeting shall be 

not less than 45 days and not more than 55 days following passage of the 

resolution. The date for the public hearing to be not less than 60 days and not 

more than 90 days following passage of the resolution. 

(b) Notice of Public Hearing. — The notice of public hearing shall: 

(1) Fix the date, hour and place of the public informational meeting and 

the date, hour, and place of the public hearing. 

(2) Describe clearly the boundaries of the area under consideration, and 

include a legible map of the area. 
(3) State that the report required in G.S. 160A-35 will be available at the 

office of the municipal clerk at least 30 days prior to the date of the 

public informational meeting. 
(4) Include an explanation of an owner’s rights pursuant to subsection (f1) 

and (f2) of this section. 
Such notice shall be given by publication once a week for at least two 

successive weeks prior to the date of the informational meeting in a newspaper 

having general circulation in the municipality and, in addition thereto, if the 

area to be annexed lies in a county containing less than fifty percent (50%) of 

the land area of the municipality, in a newspaper having general circulation in 

the area of proposed annexation. The period from the date of the first 

publication to the date of the last publication, both dates inclusive, shall be not 

less than eight days including Sundays, and the date of the last publication 

shall be not more than seven days preceding the date of public informational 

meeting. If there be no such newspaper, the municipality shall post the notice 

in at least five public places within the municipality and at least five public 

places in the area to be annexed for 30 days prior to the date of public 

informational meeting. In addition, notice shall be mailed at least four weeks 

prior to date of the informational meeting, by first class mail, postage prepaid 

to the owners as shown by the tax records of the county of all freehold interests 

in real property located within the area to be annexed. The person or persons 

mailing such notices shall certify to the governing board that fact, and such 

certificate shall become a part of the record of the annexation proceeding and 

shall be deemed conclusive in the absence of fraud. If the notice is returned to 

the city by the postal service by the tenth day before the informational 

meeting, a copy of the notice shall be sent by certified mail, return receipt 

requested, at least seven days before the informational meeting. Failure to 

comply with the mailing requirement of this subsection shall not invalidate the 

annexation unless it is shown that the requirements were not substantially 

complied with. 
If the governing board by resolution finds that the tax records are not 

adequate to identify the owners of some or all of the parcels of real property 

within the area it may in lieu of the mail procedure as to those parcels where 

the owners could not be so identified, post the notice at least 30 days prior to 

the date of public informational meeting on all buildings on such parcels, and 

in at least five other places within the area to be annexed. In any case where 

notices are placed on property, the person placing the notice shall certify that 
fact to the governing board. : 

(c) Action Prior to Informational Meeting. — At least 30 days before the date 
of the public informational meeting, the governing board shall approve the 
report provided for in G.S. 160A-35, and shall make it available to the public 
at the office of the municipal clerk. In addition, the municipality may prepare 
a summary of the full report for public distribution. In addition, the city shall 
post in the office of the city clerk at least 30 days before the public informa- 
tional meeting a legible map of the area to be annexed and a list of the persons 
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holding freehold interests in property in the area to be annexed that it has 
identified. 

(cl) Public Informational Meeting. — At the public informational meeting a 
representative of the municipality shall first make an explanation of the report 
required in G.S. 160A-35. Following such explanation, all persons resident or 
owning property in the territory described in the notice of public hearing, and 
all residents of the municipality, shall be given the opportunity to ask 
questions and receive answers regarding the proposed annexation. 

(d) Public Hearing. — At the public hearing a representative of the 
municipality shall first make an explanation of the report required in G.S. 
160A-35. Following such explanation, all persons resident or owning property 
in the territory described in the notice of public hearing, and all residents of 
the municipality, shall be given an opportunity to be heard. 

(e) Passage of the Annexation Ordinance. — The municipal governing board 
shall take into consideration facts presented at the public hearing and shall 
have authority to amend the report required by G.S. 160A-35 to make changes 
in the plans for serving the area proposed to be annexed so long as such 
changes meet the requirements of G.S. 160A-35. At any regular or special 
meeting held no sooner than the tenth day following the public hearing and not 
later than 90 days following such public hearing, the governing board shall 
have authority to adopt an ordinance extending the corporate limits of the 
municipality to include all, or such part, of the area described in the notice of 
public hearing which meets the requirements of G.S. 160A-36 and which the 
governing board has concluded should be annexed. The ordinance shall: 

(1) Contain specific findings showing that the area to be annexed meets 
the requirements of G.S. 160A-36. The external boundaries of the area 
to be annexed shall be described by metes and bounds. In showing the 
application of G.S. 160A-36(c) and (d) to the area, the governing board 
may refer to boundaries set forth on a map of the area and incorporate 

3 same by reference as a part of the ordinance. 
(2) Astatement of the intent of the municipality to provide services to the 

area being annexed as set forth in the report required by G-.S. 
160A-35. 

(3) A specific finding that on the effective date of annexation the munic- 
ipality will have funds appropriated in sufficient amount to finance 
construction of any water and sewer lines found necessary in the 
report required by G.S. 160A-35 to extend the basic water and/or 
sewer system of the municipality into the area to be annexed, or that 
on the effective date of annexation the municipality will have author- 
ity to issue bonds in an amount sufficient to finance such construction. 
If authority to issue such bonds must be secured from the electorate of 
the municipality prior to the effective date of annexation, then the 
effective date of annexation shall be no earlier than the day following 
the statement of the successful result of the bond election. 

(4) Fix the effective date for annexation. The effective date of annexation 
may be fixed for any date not less than 40 days nor more than 400 
days from the date of passage of the ordinance. 

(f) Effect of Annexation Ordinance. — Except as provided in subsection (f1) 
of this section, from and after the effective date of the annexation ordinance, 
the territory and its citizens and property shall be subject to all debts, laws, 
ordinances and regulations in force in such municipality and shall be entitled 
to the same privileges and benefits as other parts of such municipality. Real 
and personal property in the newly annexed territory on the January 1 
immediately preceding the beginning of the fiscal year in which the annexation 
becomes effective is subject to municipal taxes as provided in G.S. 160A-58.10. 
If the effective date of annexation falls between June 1 and June 30, and the 
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effective date of the privilege license tax ordinance of the annexing municipal- 

ity is June 1, then businesses in the area to be annexed shall be liable for taxes 

imposed in such ordinance from and after the effective date of annexation. 

(f1) Property Subject to Present-Use Value Appraisal. — If an area de- 

scribed in an annexation ordinance includes agricultural land, horticultural 

land, or forestland that meets either of the conditions listed below on the 

effective date of annexation, then the annexation becomes effective as to that 

property pursuant to subsection (f2) of this section: 

(1) Land that The land is being taxed at present-use value pursuant to 

G.S. 105-277.4. 
(2) Land that The land meets [both of the following conditions]: 

a. On the date of the resolution of intent for annexation it was being 

used for actual production and is eligible for present-use value 

taxation under G.S. 105-277.4, but the land has [had] not been in 

use for actual production for the required time under G.5. 

105-277.3. 
b. The assessor for the county where the land subject to annexation is 

located has certified to the city that the land meets the require- 

ments of this subdivision. 

(f2) Effective Date of Annexation for Certain Property. — Annexation of 

property subject to annexation under subsection (f1) of this section becomes 

effective as provided in this subsection. 
(1) Upon the effective date of the annexation ordinance, the property is 

considered part of the city only (i) for the purpose of establishing city 

boundaries for additional annexations pursuant to this Article and (ii) 

for the exercise of city authority pursuant to Article 19 of this Chapter. 

(2) For all other purposes, the annexation becomes effective as to each 

tract of the property or part thereof on the last day of the month in 

which that tract or part thereof becomes ineligible for classification 

pursuant to G.S. 105-277.4 or no longer meets the requirements of 

subdivision (f1)(2) of this section. Until annexation of a tract or a part 

of a tract becomes effective pursuant to this subdivision, the tract or 

part of a tract is not subject to taxation by the city under Article 12 of 

Chapter 105 of the General Statutes nor is the tract or part of a tract 

entitled to services provided by the city. 
(g) Simultaneous Annexation Proceedings. — If a municipality is consider- 

ing the annexation of two or more areas which are all adjacent to the municipal 

boundary but are not adjacent to one another, it may undertake simultaneous 

proceedings under authority of this Part for the annexation of such areas. 

(h) Remedies for Failure to Provide Services. — If, not earlier than one year 

from the effective date of annexation, and not later than 15 months from the 

effective date of annexation, any person owning property in the annexed 

territory shall believe that the municipality has not followed through on its 

service plans adopted under the provisions of G.S. 160A-35(3) and 160A-37(e), 

such person may apply for a writ of mandamus under the provisions of Article 

40, Chapter 1 of the General Statutes. Relief may be granted by the judge of 
Superior court 

(1) If the municipality has not provided the services set forth in its plan 
submitted under the provisions of G.S. 160A-35(3)a on substantially 
the same basis and in the same manner as such services were 
provided within the rest of the municipality prior to the effective date 
of annexation, and 

(2) If at the time the writ is sought such services set forth in the plan 
submitted under the provisions of G.S. 160A-35(3)a are still being 
provided on substantially the same basis and in the same manner as 
on the date of annexation of the municipality. 
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Relief may also be granted by the judge of superior court 
(1) If the plans submitted under the provisions of G.S. 160A-35(3)c 

require the construction of major trunk water mains and sewer outfall 
lines and 

(2) If contracts for such construction have not yet been let. 
If a writ is issued, costs in the action, including a reasonable attorney’s fee 

for such aggrieved person, shall be charged to the municipality. 
(1) No resolution of intent may be adopted under subsection (a) of this 

section unless the city council (or a planning agency created or designated 
under either G.S. 160A-361 or the charter) has, by resolution adopted at least 
one year prior to adoption of the resolution of intent, identified the area as 
being under consideration for annexation and included a statement in the 
resolution notifying persons subject to the annexation of their rights under 
subsections (f1) and (f2) of this section; provided, adoption of such resolution of 
consideration shall not confer prior jurisdiction over the area as to any other 
city. The area described under the resolution of intent may comprise a smaller 
area than that identified by the resolution of consideration. The resolution of 
consideration may have a metes and bounds description or a map, shall remain 
effective for two years after adoption, and shall be filed with the city clerk. A 
new resolution of consideration adopted before expiration of the two-year 
period for a previously adopted resolution covering the same area shall relate 
back to the date of the previous resolution. 

(j) Subsection (i) of this section shall not apply to the annexation of any area 
if the resolution of intent describing the area and the ordinance annexing the 
area both provide that the effective date of the annexation shall be at least one 
year from the date of passage of the annexation ordinance. 

(k) Ifa city fails to deliver police protection, fire protection, solid waste or 
street maintenance services as provided for in G.S. 160A-35(3)a. within 60 
days after the effective date of the annexation, the owner of the property may 
petition the Local Government Commission for abatement of taxes to be paid 
to the city for taxes that have been levied as of the end of the 60-day period, if 
the petition is filed not more than 90 days after the expiration of the 60-day 
period. If the Local Government Commission finds that services were not 
extended by the end of the 60-day period, it shall enter an order directing the 
city not to levy any further ad valorem taxes on the property until the fiscal 
year commencing after extension of the municipal services. (1959, c. 1010, s. 5; 
496751001226,s; 1;:1973,°c, 426, 's. 74; 1975, c,.576,.8::3;.1977, c. 517, 8. 53:1983, 
c. 636, ss. 2, 4, 6, 36; 1985, c. 384, s. 1; 1987, c. 44, s. 1; 1989, c. 598, s. 11; 
1998-150, s. 7; 2001-487, s. 36.) 

Local Modification. — Town of Grifton: 
1975, c. 479. 
Cross References. — As to effective date of 

certain annexation ordinances adopted from 
January 1, 1987, to August 3, 1987, see G.S. 
160A-58.9. 

Editor’s Note. — Session Laws 1983, c. 636, 

which amended this section, in s. 37.1, as 
amended by Session Laws 1983, c. 768, s. 25, 
provided: “The General Assembly intends by 
this act to repeal all acts and provisions of acts 
that modify the application to particular cities 
and towns of Parts 2 and 3 of Article 4A of 
Chapter 160A of the General Statutes or that 
exempt particular cities or towns from the 
application of either or both of those two Parts. 
Therefore, all such acts and provisions of Acts, 

even if not specifically listed and repealed in 

Sections 26 through 35.4 of this act, are re- 
pealed. Neither this section nor Sections 26 
through 35.4 of this act shall affect any annex- 
ation in progress on the dates of ratification of 
this act under any of the repealed or amended 
sections.” 

Section 38 of Session Laws 1983, c. 636 

provided: “This act shall be effective with re- 
spect to all annexations where resolutions of 
intent are adopted on or after the date of 
ratification of this act, except that Sections 36 
and 37 shall become effective with respect to all 
annexations where resolutions of intent are 
adopted on or after July 1, 1984, Sections 25.1 
through 35.5 and Section 37.1 are effective 
upon ratification and Section 25 shall become 
effective as provided in that section. No annex- 
ation where a resolution of intent was adopted 
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prior to the date of ratification of this act shall 
be affected by this act except as provided in 
Section 25.” 

The act was ratified June 29, 1983. 
Article 40, Chapter 1, referred to in the first 

sentence of subsection (h), was repealed by 
Session Laws 1967, c. 954, s. 4. 

Session Laws 2001-487, s. 36, amended this 
section in the coded bill drafting format pro- 
vided by G.S. 120-20.1. Subdivisions (f1)(1) and 
(f1)(2) have been set out in the form above at 
the direction of the Revisor of Statutes. The 
words in brackets were added by S.L. 2001-487, 

CASE 

This section provides two different pro- 
cedural methods for beginning the involun- 
tary annexation process under G.S. 160A-33 to 
160A-42 and former G.S. 160A-43 and 160A-44. 
A municipality may either pass a resolution of 
consideration one year prior to adopting its 
resolution of intent, or it may immediately 
adopt the resolution of intent and postpone the 
effective date of annexation for at least a year 
after the ordinance is passed. Town of 
Hazelwood v. Town of Waynesville, 83 N.C. App. 
670, 351 S.E.2d 558, rev’d on other grounds, 

320 N.C. 89, 357 S.E.2d 686 (1987). 
The trial court’s order affirming a town 

annexation ordinance had to be vacated 
where the court applied the material prejudice 
standard of review to the adequacy of maps 
contained in the town report as well as to the 
questions of solid waste collection and the fi- 
nancing of services instead of determining 
whether or not the town complied with this 
section in formulating and carrying out its 
annexation plan; procedural irregularities un- 
der this section are to be evaluated under a 
“material prejudice” standard, while violations 
of either G.S. 160A-35 or G.S. 160A-36 are to be 
viewed in light of compliance or lack thereof 
and, if necessary, result in appropriate amend- 
ment. Sonopress, Inc. v. Town of Weaverville, 

139 N.C. App. 378, 533 S.E.2d 537, 2000 N.C. 
App. LEXIS 948 (2000). 

Notice of Rescinded Ordinance Not Re- 
quired. — There is no provision in this section 
or any other section in this chapter that would 
impose a duty on the town to give plaintiffs 
notice of the fact that the town had rescinded 
an earlier annexation ordinance. Chicora Coun- 
try Club, Inc. v. Town of Erwin, 128 N.C. App. 
101, 493 S.E.2d 797 (1997). 
Deliberate preference for voluntary an- 

nexation is incorporated into law. Town of 
Hazelwood v. Town of Waynesville, 320 N.C. 89, 
357 S.E.2d 686, rehearing denied, 320 N.C. 
639, 360 S.E.2d 106 (1987). 
Resolution of intent is “first mandatory 

public procedural step” for purposes of the 
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but were not underlined per code drafting 
guidelines, and the words “Land that” at the 
beginning of subdivisions (f1)(1) and (f1)(2) 
probably should have been deleted, but were 
not stricken through per code drafting guide- 

lines. 
Legal Periodicals. — For 1984 survey, 

“Competitive Annexation Among Municipali- 
ties: North Carolina Adopts the Prior Jurisdic- 
tion Rule,” see 63 N.C.L. Rev. 1260 (1985). ~ 

See Legislative Survey, 21 Campbell L. Rev. 

Ola Hood 

NOTES 

prior jurisdiction rule. Town of Hazelwood v. 
Town of Waynesville, 320 N.C. 89, 357 S.E.2d 
686, rehearing denied, 320 N.C. 639, 360 

S.E.2d 106 (1987). 
The adoption of a resolution of intent is the 

critical date for determining whether a munic- 
ipality utilizing involuntary annexation proce- 
dures has prior jurisdiction over the same ter- 
ritory being considered for voluntary 
annexation by a different municipality. Town of 
Hazelwood v. Town of Waynesville, 320 N.C. 89, 
357 S.E.2d 686, rehearing denied, 320 N.C. 
639, 360 S.E.2d 106 (1987). 

Sections 160A-31(d), 160A-49(e) and sub- 
section (e) of this section are in pari 
materia. Conover v. Newton, 297 N.C. 506, 256 

S.E.2d (216 (1979). 
The legislature has empowered munici- 

pal governing boards to amend the report 
required by G.S. 160A-35, to accommodate 
changes in the plans for serving the area pro- 
posed to be annexed, so long as such changes 
meet the requirements of G.S. 160A-35. Gre- 
gory v. Town of Plymouth, 60 N.C. App. 431, 299 
S.E.2d 232, cert. denied, 308 N.C. 544, 304 

S.E.2d 237 (1983). 
Subsection (e) contains no provision re- 

quiring a second public hearing before the 
annexation report may be amended; to hold 
that a public hearing is always necessary when 
an annexation report is amended would result 
in a proliferation of unnecessary hearings. Wil- 
liams v. Town of Grifton, 22 N.C. App. 611, 207 
S.E.2d 275 (1974). 

There is no requirement in subsection (e) 
that a second public hearing be held on the 
report as amended. Conover v. Newton, 297 
N.C. 506, 256 S.E.2d 216 (1979). 

There is no requirement that a second public 
hearing be held on an amended annexation 
proposal, when that amendment is adopted to 
achieve compliance with G.S. 160A-35, pursu- 
ant to the authority granted in subsection (e) of 
this section. Gregory v. Town of Plymouth, 60 
N.C. App. 431, 299 S.E.2d 232, cert. denied, 308 
N.C. 544, 304 8.H.2d 237 (1983). 
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Nor any Provision as to Duration of 
Public Inspection of Amended Reports. — 
There is no requirement in subsection (e) that 
the amended report be available for public 
inspection for any particular amount of time 
before final action is taken on the annexation 
proposal. Conover v. Newton, 297 N.C. 506, 256 
S.E.2d 216 (1979). 
Newly annexed territory is subject to 

municipal taxes levied for the fiscal year 
following the effective date of annexation under 
subsection (f) of this section. A taxpayer’s right 
to recover taxes paid under protest for a fiscal 
year depends upon the date the annexation 
ordinance became effective under G.S. 160A- 
38(i). Adams-Millis Corp. v. Town of 
Kernersville, 281 N.C. 147, 187 S.E.2d 704 

(1972), decided under this section as it stood 
before the 1975 amendment. 

Effect of Appeal on Effective Date of 
Annexation for Tax Purposes. — Where an 
appeal from an annexation ordinance was 
pending in the Court of Appeals on the effective 
date of annexation specified in the ordinance, 
May 15, 1969, and the decision of the Court of 
Appeals was filed and certified in September, 
1969, property within the area being annexed 
was not subject to municipal ad valorem taxes 
for the fiscal year beginning July 1, 1969, since 
(1) newly annexed territory is subject to munic- 
ipal taxes levied for the fiscal year following the 
effective date of annexation, under subsection 
(f) of this section, and (2) under G.S. 160A-38(3), 
the appeal postponed the effective date of the 
ordinance until the date of the final judgment of 
the appellate court. Adams-Millis Corp. v. Town 
of Kernersville, 281 N.C. 147, 187 S.E.2d 704 
(1972), decided under this section as it stood 
before the 1975 amendment. 
Annexed Areas Need Not Be Contiguous 

to Each Other. — If the areas to be annexed 
meet the standards prescribed, it does not mat- 
ter whether they be contiguous. Subsection (g) 
of this section simply alleviates the necessity 
for separate annexation proceedings where ar- 
eas to be annexed are adjacent to the munici- 
pality but not adjacent to each other, and spe- 
cifically provides that annexation procedures 
may be simultaneously instituted and carried 
forward. .Adams-Millis Corp. v. Town of 
Kernersville, 6 N.C. App. 78, 169 S.E.2d 496, 
cert. denied, 275 N.C. 681 (1969). 

But Contiguous Areas Are Not Excluded 
from Annexation. — Subsection (g) of this 
section is not interpreted to exclude annexation 
of areas contiguous to the municipality which 
are also contiguous to each other. Adams-Millis 
Corp. v. Town of Kernersville, 6 N.C. App. 78, 
169 S.E.2d 496, cert. denied, 275 N.C. 681 
(1969). 

Fact that the metes and bounds descrip- 
tion in a resolution of intent to annex 
failed to close because one small piece of 
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property owned by a person who did not join the 
petition for review was not included within the 
resolution of intent was not fatal to the validity 
of the annexation ordinance, where the resolu- 

tion of intent and the published notice of public 
hearing made full reference to a map, filed in 
the office of the clerk of the city, and available 
for public inspection of the area proposed to be 
annexed, and this map and a map published in 
the newspaper notice of the public hearing 
showed all the property proposed to be an- 
nexed. Conover v. Newton, 297 N.C. 506, 256 

S.E.2d 216 (1979). 
Property Owner Not Materially Preju- 

diced by Illegible Map. — Although the pub- 
lic notice provided by town for public hearing on 
annexation and printed in newspaper included 
an illegible map, the property owner was not 
materially prejudiced, since the public notice 
adequately described the property at issue; 
further, the property owner was not materially 
prejudiced by the denial of its request for a 
postponement of the public hearing because it 
had ample notice of the proposed annexation 
and an opportunity to be heard. Sonopress, Inc. 
v. Town of Weaverville, 149 N.C. App. 492, 562 

S.E.2d 32, 2002 N.C. App. LEXIS 282 (2002), 
cert. denied, 355 N.C. 751, 565 S.E.2d 671 

(2002). 
Where annexation is completed without 

being challenged in the manner prescribed 
by G.S. 160A-38, it becomes an accomplished 
fact, and the remedies of property owners and 
citizens within the annexed areas are those 
provided in subsection (h) of this section. 
Gaskill v. Costlow, 270 N.C. 686, 155 S.E.2d 148 

(F967): 
Remedy Where Municipality Has Not 

Carried Out Service Plans. — The statutory 
remedy for owners of property in annexed ter- 
ritory where the municipality has not followed 
through on its service plans adopted under the 
provisions of subdivision (3) of G.S. 160A-35 
and subsection (e) of this section is by writ of 
mandamus. Safrit v. Costlow, 270 N.C. 680, 155 
S.E.2d, 252 (1967). 
Time for Bringing Action for Mandamus. 

— The owner of property within territory an- 
nexed by a municipality may bring an action for 
mandamus after the expiration of one year 
from the effective date of annexation and prior 
to the expiration of 15 months from such date to 
compel the municipality to follow through on its 
plans for furnishing essential municipal ser- 
vices to the area annexed in accordance with 
the plans filed in the proceedings. Safrit v. 
Costlow, 270 N.C. 680, 155 S.E.2d 252 (1967). 
Annexation ordinance and annexation 

report met the requirements of GS. 
160A-35 and this section. Williams v. Town of 
Grifton, 22) N:@:sAppi6114) 207% S. Ei 2d))275 
(1974). 
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Town Not Required to Provide Service. 
— Language in annexation ordinances to the 
effect that since water service then provided to 
the annexed areas by plaintiff was comparable 
to that provided by the town, the town would 
not be required to appropriate funds to extend 
water and sewer lines to the annexed area was 
required by subdivision (e)(3) and G.S. 160A- 
35(3)b to insure that residents of the area to be 
annexed would have access to comparable wa- 
ter service; in no way did this serve as a 
promise to be rightfully relied upon that the 
town would not in the future construct its own 
water lines within the annexed area or that 
plaintiff had the exclusive right to furnish 
water service there. Carolina Water Serv., Inc. 

y. Town of Atlantic Beach, 121 N.C. App. 23, 464 
S.F:2d 317 (1995). 
New Public Hearing Not Required. — 

Although town’s annexation report failed to 
fully set forth the town’s policies regarding 
sanitation services, the trial court did not have 
to order a new public hearing, but could re- 
mand the issue to the town to more fully and 
adequately set forth the town’s policy, and the 
proposed extension of such services into the 
area of annexation; a municipal governing 
board has the authority to amend an annex- 
ation report to make changes in the plans for 
serving the area proposed to be annexed with- 
out another public hearing as long as the 
changes meet the statutory requirements and 
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were part of the original notice of public hear- 
ing. Sonopress, Inc. v. Town of Weaverville, 149 
N.C. App. 492, 562 S.E.2d 32, 2002 N.C. App. 
LEXIS 282 (2002), cert. denied, 355 N.C. 751, 
565 S.E.2d 671 (2002). 
Applied in Huntley v. Potter, 255 N.C. 619, 

122 S.E.2d 681 (1961); Dunn v. City of Char- 
lotte, 284 N.C. 542, 201 S.E.2d 873 (1974); 
Rexham Corp. v. Town of Pineville, 26 N.C. App. 
349, 216 S.E.2d 445 (1975); Hawks v. Town of 
Valdese, 299 N.C. 1, 261 S.E.2d 90 (1980); 
Scovill Mfg. Co. v. Town of Wake Forest, 58 N.C. 
App. 15, 293 S.E.2d 240 (1982); Town of Spen- 
cer v. Town of E. Spencer, 351 N.C. 124, 522 
Se Hiezd.297 (E990). 

Cited in Lowe v. Town of Mebane, 76 N.C. 
App. 239, 332 S.E.2d 739 (1985); Huyck Corp. v. 
Town of Wake Forest, 86 N.C. App. 13, 356 
S.E.2d 599 (1987); Chapel Hill Country Club, 
Inc. v. Town of Chapel Hill, 97 N.C. App. 171, 
388 S.E.2d 168 (1990); Ingles Markets, Inc. v. 
Town of Black Mt., 98 N.C. App. 372, 390 S.E.2d 
688 (1990); Asheville Indus., Inc. v. City of 
Asheville, 112 N.C. App. 718, 486 S.E.2d 873 
(1993); Hayes v. Town of Fairmont, 130 N.C. 
App. 125, 502 S.E.2d 380 (1998); Town of Spen- 
cer v. Town of E. Spencer, 129 N.C. App. 751, 
501 S.E.2d 367 (1998); Buckland v. Town of 
Haw River, 141 N.C. App. 460, 541 8.E.2d 497, 
2000 N.C. App. LEXIS 1307 (2000); Hughes v. 
Town of Oak Island, — N.C. App. —, 580 S.E.2d 
704, 2003 N.C. App. LEXIS 1052 (2008). 

§ 160A-37.1. Contract with rural fire department. 

(a) If the area to be annexed described in a resolution of intent passed under 
G.S. 160A-37(a) includes an area in an insurance district defined under G.S. 
153A-233, a rural fire protection district under Article 3A of Chapter 69 of the 
General Statutes, or a fire service district under Article 16 of Chapter 153A of 
the General Statutes, and a rural fire department was on the date of adoption 
of the resolution of intent providing fire protection in the area to be annexed, 
then the city (if the rural fire department makes a written request for a good 
faith offer, and the request is signed by the chief officer of the fire department 
and delivered to the city clerk no later than 15 days before the public hearing) 
is required to make a good faith effort to negotiate a five-year contract with the 
rural fire department to provide fire protection in the area to be annexed. 

(b) If the area is a rural fire protection district or a fire service district, then 
an offer to pay annually for the term of the contract the amount of money that 
the tax rate in the district in effect on the date of adoption of the resolution of 
intent would generate based on property values on January 1 of each year in 
the area to be annexed which is in such a district is deemed to be a good faith 
offer of consideration for the contract. 

(c) If the area is an insurance district but not a rural fire protection district 
or fire service district, then an offer to pay annually over the term of the 
contract the amount of money which is determined to be the equivalent of the 
amount which would be generated by multiplying the fraction of the city’s 
general fund budget in that current fiscal year which is proposed to be 
expended for fire protection times the tax rate for the city in the current year, 
and multiplying that result by the property valuation in the area to be annexed 
which is served by the rural fire department is deemed to be a good faith offer 
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of consideration for the contract; Provided that the payment shall not exceed 
the equivalent of fifteen cents (15¢) on one hundred dollars ($100.00) valuation 
of annexed property in the district according to county valuations for the 
current fiscal year. 

(d) Any offer by a city to a rural fire department which would compensate 
the rural fire department for revenue loss directly attributable to the annex- 
ation by paying such annually for five years, is deemed to be a good faith offer 
of consideration for the contract. 

(e) Under subsections (b), (c), or (d) of this section, if the good faith offer is 
for first responder service, an offer of one-half the calculated amount under 
those subsections is deemed to be a good faith offer. 

(f) This section does not obligate the city or rural fire department to enter 
into any contract. 

(g) The rural fire department may, if it feels that no good faith offer has been 
made, appeal to the Local Government Commission within 30 days following 
the passage of an annexation ordinance. The rural fire department may apply 
to the Local Government Commission for an order staying the operation of the 
annexation ordinance pending the outcome of the review. The Commission 
may grant or deny the stay in its discretion upon such terms as it deems 
proper, and it may permit annexation of any part of the area described in the 
ordinance concerning which no question for review has been raised, provided 
that no other appeal under G.S. 160A-38 is pending. 

(h) The Local Government Commission may affirm the ordinance, or if the 
Local Government Commission finds that no good faith offer has been made, it 
shall remand the ordinance to the municipal governing board for further 
proceedings, and the ordinance shall then not become effective unless the Local 
Government Commission finds that a good faith offer has been made. 

(i) Any party to the review under subsection (h) may obtain judicial review 
in accordance with Chapter 150B of the General Statutes. (1983, c. 636, s. 20; 
Pot. C.-O21. 6.1.) 

Cross References. — As to effective date of _ this act under any of the repealed or amended 
annexation ordinances adopted under Article 
4A of Chapter 160A, see G.S. 160A-58.9A. 

Editor’s Note. — Session Laws 1983, c. 636, 
which enacted this section, in s. 37.1, as 
amended by Session Laws 1983, c. 768, s. 25, 
provided: “Ihe General Assembly intends by 
this act to repeal all acts and provisions of acts 
that modify the application to particular cities 
and towns of Parts 2 and 3 of Article 4A of 
Chapter 160A of the General Statutes or that 
exempt particular cities or towns from the 
application of either or both of those two Parts. 
Therefore, all such acts and provisions of Acts, 
even if not specifically listed and repealed in 
Sections 26 through 35.4 of this act, are re- 
pealed. Neither this section nor sections 26 
through 35.4 of this act shall affect any annex- 
ation in progress on the dates of ratification of 

sections.” 

Section 38 of Session Laws 19838, c. 6386 

provided: “This act shall be effective with re- 
spect to all annexations where resolutions of 
intent are adopted on or after the date of 
ratification of this act, except that Sections 36 
and 37 shall become effective with respect to all 
annexations where resolutions of intent are 
adopted on or after July 1, 1984, Sections 25.1 
through 35.5 and Section 37.1 are effective 
upon ratification and Section 25 shall become 
effective as provided in that section. No annex- 
ation where a resolution of intent was adopted 
prior to the date of ratification of this act shall 
be affected by this act except as provided in 
Section 25.” 

The act was ratified June 29, 1983. 

§ 160A-37.2. Assumption of debt. 

(a) If the city has annexed any area which is served by a rural fire 
department and which is in an insurance district defined under G.S. 153A-233, 
a rural fire protection district under Article 3A of Chapter 69 of the General 
Statutes or a fire service district under Article 17 of Chapter 153A of the 
General Statutes, then upon the effective date of annexation if the city has not 
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contracted with the rural fire department for fire protection, or when the rural 
fire department ceases to provide fire protection under contract, then the city 
shall pay annually a proportionate share of any payments due on any debt 
(including principal and interest) relating to facilities or equipment of the rural 
fire department, if the debt was existing at the time of adoption of the 
resolution of intent, with the payments in the same proportion that the 
assessed valuation of the area of the district annexed bears to the assessed 
valuation of the entire district on the date the annexation ordinance becomes 
effective or another date for valuation mutually agreed upon by the city and 
the fire department. 

(b) The city and rural fire department shall jointly present a payment 
schedule to the Local Government Commission for approval and no payment 
may be made until such schedule is approved. (1983, c. 636, s. 22; 1998-150, s. 
8.) 

Editor’s Note. — Session Laws 1983, c. 636, 
s. 37.1, as amended by Session Laws 1983, c. 
768, s. 25, provided: “The General Assembly 
intends by this act to repeal all acts and provi- 
sions of acts that modify the application to 
particular cities and towns of Parts 2 and 3 of 
Article 4A of Chapter 160A of the General 
Statutes or that exempt particular cities or 
towns from the application of either or both of 
those two Parts. Therefore, all such acts and 
provisions of acts, even if not specifically listed 
and repealed in Sections 26 through 35.4 of this 
act, are repealed. Neither this section nor Sec- 

Session Laws 1983, c. 636, s. 38, provided: 

“This act shall be effective with respect to all 
annexations where resolutions of intent are 
adopted on or after the date of ratification of 
this act, except that Sections 36 and 37 shall 
become effective with respect to all annexations 
where resolutions of intent are adopted on or 
after July 1, 1984, Sections 25.1 through 35.5 
and Section 37.1 are effective upon ratification 
and Section 25 shall become effective as pro- 
vided in that section. No annexation where a 
resolution of intent was adopted prior to the 
date of ratification of this act shall be affected 

tions 26 through 35.4 of this act shall affect any 
annexation in progress on the dates of ratifica- 
tion of this act under any of the repealed or 
amended sections.” 

by this act except as provided in Section 25.” 

The act was ratified June 29, 1983. 

§ 160A-37.3. Contract with private solid waste collection 
firm(s). 

(a) If the area to be annexed described in a resolution of intent passed under 
on 160A-37(a) includes an area where a private solid waste collection firm or 
rms: 

(1) On the ninetieth day preceding the date of adoption of the resolution 
of intent in accordance with G.S. 160A-37() or 

(2) On the ninetieth day preceding the date of adoption of the resolution 
of consideration in accordance with G.S. 160A-37(i) was providing 
solid waste collection services in the area to be annexed, and is still 
providing such services on the date of adoption of the resolution of 
intent, and: 

(3) By reason of such annexation any franchise with a county or arrange- 
pene with third parties for solid waste collection will be terminated, 
an 

(4) During the 90-day period preceding the date of adoption of the 
resolution of intent or resolution of consideration provided by subdi- 
visions (1) or (2) of this subsection, the firm had in such area an 
average of 50 or more residential customers or a monthly average 
revenue from nonresidential customers in such area of five hundred 
dollars ($500.00) or more; provided that customers shall be included 
in such calculation only if policies of the city will provide solid waste 
collection to those customers such that arrangements between the 
solid waste firm and the customers will be terminated, and 
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(5) If such firm makes a written request that it wishes to contract, signed 
by an officer or owner of the firm, and delivered to the city clerk at 
least 10 days before the public hearing, unless other arrangements 
satisfactory to the private solid waste collection firm or firms have 
been made, the city shall either: 

(6) Contract with such solid waste collection firm(s) for a period of two 
years after the effective date of the annexation ordinance to allow the 
solid waste collection firm(s) to provide collection services to the city in 
the area to be annexed for sums determined under subsection (d) of 
this section, or 

(7) Pay to the solid waste collection firm(s) in lieu of a contract a sum 
equal to the economic loss determined under subsection (f) of this 
section. 

(b) The city shall make a good faith effort to provide at least 20 days before 
the public hearing a copy of the resolution of intent to each private firm 
providing solid waste collection services in the area to be annexed. 

(c) The city may require that the contract contain: 
(1) A requirement that the private firm post a performance bond and 

maintain public liability insurance coverage; 
(2) Arequirement that the private firm agree to service customers in the 

annexed area that were not served by that firm on the effective date 
of annexation; 

(3) A provision that divides the annexed area into service areas if there 
were more than one firm being contracted within the area, such that 
the entire area is served by the private firms, or by the city as to 
customers not served by the private firms; 

(4) A provision that the city may serve customers not served by the firm 
on the effective date of annexation; 

(5) A provision that the contract can be cancelled for substantial viola- 
tions of the contract, but no contract may be cancelled on these 
grounds unless the Local Government Commission finds that sub- 
stantial violations have occurred, except that the city may suspend 
ne contract for up to 30 days if it finds substantial violation of health 
AWS; 

(6) Performance standards, not exceeding city standards, with provision 
that the contract may be cancelled for substantial violations of those 
standards, but no contract may be cancelled on those grounds unless 
the Local Government Commission finds that substantial violations 
have occurred; 

(7) A provision for monetary damages if there are violations of the 
contract or of performance standards. 

(d) If the services to be provided to the city by reason of the annexation are 
substantially the same as rendered under the franchise with the county or 
arrangements with the parties, the amount paid by the city shall be at least 
ninety percent (90%) of the amount paid or required under the existing 
franchise or arrangements. If such services are required to be adjusted to 
conform to city standards or as a result of changes in the number of customers, 
and as a result there are changes in disposal costs (including mileage and 
landfill charges), requirements for storage capacity (dumpsters and/or residen- 
tial carts), and/or frequency of collection, the amount paid by the city for the 
service shall be increased or decreased to reflect the value of such adjusted 
services as if computed under the existing franchise or arrangements. In the 
event agreement cannot be reached between the city and the private firm 
under this subsection, such matters shall be determined by the Local Govern- 
ment Commission. 

(e) The city may, at any time after one year’s operation thereunder, 
terminate a contract made with the solid waste collection firm under subsec- 
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tion (a) of this section upon payment to said firm of an amount equal to the 
economic loss determined in subsection (f) of this section, but discounted by the 
percentage of the contract which has elapsed prior to the effective date of the 
termination. 

(f) As used in this section, “economic loss” is 12 times the average monthly 
revenue for the three months prior to the passage of the resolution of intent or 
resolution of consideration, as applicable under subsection (a) of this section, 
collected or due the private firm for residential, commercial, and industrial 
collection service in the area annexed or to be annexed. 

(g) The private firm may, if it contends that no contract has been offered, 
appeal to the Local Government Commission within 30 days following passage 
of an annexation ordinance. The private firm may appeal to the Local 
Government Commission for an order staying the operation of the annexation 
ordinance pending the outcome of the review. The Commission may grant or 
deny the stay upon such terms as it deems proper. If the Local Government 
Commission finds that the city has not made an offer which complies with this 
section, it shall remand the ordinance to the municipal governing board for 
further proceedings, and the ordinance shall not become effective until the 
Local Government Commission finds that such an offer has been made. Either 
the private firm or the city may obtain judicial review in accordance with 
Chapter 150B of the General Statutes. , 

(h) A firm which has given notice under subsection (a) of this section that it 
desires to contract, and any firm that the city believes is eligible to give such 
notice, shall make available to the city not later than 10 business days 
following a written request of the city, sent by certified mail return receipt 
requested, all information in its possession or control, including but not limited 
to operational, financial and budgetary information, necessary for the city to 
determine if the firm qualifies for the benefits of this section and to determine 
the nature and scope of the potential contract and/or economic loss. The firm 
forfeits its rights under this section if it fails to make a good faith response 
within 10 business days following receipt of the written request for information 
from the city, provided that the city’s written request states that statutory 
rights will be forfeited in the absence of a timely response and includes a 
specific reference to this section. (1985, c. 610, s. 3; 1987, c. 827, s. 1; 1989, c. 
598, s. 6; 1998-150, s. 9.) 

Cross References. — As to effective date of G.S. 120-20.1; however, the introductory lan- 

annexation ordinances adopted under Article guage stated the section was amended by add- 
4A of Chapter 160A, see G.S. 160A-58.9A. ing a new subsection. It has been set out in the 

Editor’s Note. — Subsection (h) of this sec- form above at the direction of the Revisor of 
tion was amended by Session Laws 1998-150,s. Statutes. 

9, in the coded bill drafting format provided by 

§ 160A-38. Appeal. 

(a) Within 60 days following the passage of an annexation ordinance under 
authority of this Part, any person owning property in the annexed territory 
who shall believe that he will suffer material injury by reason of the failure of 
the municipal governing board to comply with the procedure set forth in this 
Part or to meet the requirements set forth in G.S. 160A-36 as they apply to his 
property may file a petition in the superior court of the county in which the 
municipality is located seeking review of the action of the governing board. 

(b) Such petition shall explicitly state what exceptions are taken to the 
action of the governing board and what relief the petitioner seeks. Within 10 
days after the petition is filed with the court, the person seeking review shall 
serve copies of the petition by registered mail, return receipt requested, upon 
the municipality. 
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(c) Within 15 days after receipt of the copy of the petition for review, or 
within such additional time as the court may allow, the municipality shall 
transmit to the reviewing court 

(1) Atranscript of the portions of the municipal journal or minute book in 
which the procedure for annexation has been set forth and 

(2) Acopy of the report setting forth the plans for extending services to the 
annexed area as required in G.S. 160A-35. 

(d) If two or more petitions for review are submitted to the court, the court 
may consolidate all such petitions for review at a single hearing, and the 
municipality shall be required to submit only one set of minutes and one report 
as required in subsection (c). 

(e) At any time before or during the review proceeding, any petitioner or 
petitioners may apply to the reviewing court for an order staying the operation 
of the annexation ordinance pending the outcome of the review. The court may 
grant or deny the stay in its discretion upon such terms as it deems proper, and 
it may permit annexation of any part of the area described in the ordinance 
concerning which no question for review has been raised. 

(f) The court shall fix the date for review of annexation proceedings under 
this Chapter, which review date shall preferably be within 30 days following 
the last day for receiving petitions to the end that review shall be expeditious 
and without unnecessary delays. The review shall be conducted by the court 
without a jury. The court may hear oral arguments and receive written briefs, 
and may take evidence intended to show either 

(1) That the statutory procedure was not followed or 
(2) That the provisions of G.S. 160A-35 were not met, or 
(3) That the provisions of G.S. 160A-36 have not been met. 

(g) The court may affirm the action of the governing board without change, 
or it may 

(1) Remand the ordinance to the municipal governing board for further 
proceedings if procedural irregularities are found to have materially 
prejudiced the substantive rights of any of the petitioners. 

(2) Remand the ordinance to the municipal governing board for amend- 
ment of the boundaries to conform to the provisions of G.S. 160A-36 if 
it finds that the provisions of G.S. 160A-36 have not been met; 
provided, that the court cannot remand the ordinance to the munici- 
pal governing board with directions to add area to the municipality 
which was not included in the notice of public hearing and not 
provided for in plans for service. 

(3) Remand the report to the municipal governing board for amendment 
of the plans for providing services to the end that the provisions of 
G.S. 160A-35 are satisfied. 

(4) Declare the ordinance null and void, if the court finds that the 
ordinance cannot be corrected by remand as provided in subdivisions 
(1), (2), or (3) of this subsection. 

If any municipality shall fail to take action in accordance with the court’s 
instructions upon remand within 90 days following entry of the order embod- 
ying the court's instructions, the annexation proceeding shall be deemed null 
and void. 

(h) Any party to the review proceedings, including the municipality, may 
appeal to the Court of Appeals from the final judgment of the superior court 
under rules of procedure applicable in other civil cases. The superior court may, 
with the agreement of the municipality, permit annexation to be effective with 
respect to any part of the area concerning which no appeal is being made and 
which can be incorporated into the city without regard to any part of the area 
concerning which an appeal is being made. 

(i) If part or all of the area annexed under the terms of an annexation 
ordinance is the subject of an appeal to the superior court, Court of Appeals or 
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Supreme Court on the effective date of the ordinance, then the ordinance shall 

be deemed amended to make the effective date with respect to such area the 

last day of the next full calendar month following the date of the final judgment 
of the superior court, Court of Appeals or Supreme Court, whichever is 
appropriate, or the date the municipal governing board completes action to 
make the ordinance conform to the court’s instructions in the event of remand. 
For the purposes of this subsection, a denial of a petition for a rehearing or for 
discretionary review shall be treated as a final judgement. 

(j) The provisions of subsection (i) of this section shall apply to any judicial 
review authorized in whole or in part by G.S. 160A-37.1(i) or G.S. 160A-37.3(g). 

(k) In any proceeding related to an annexation ordinance appeal under this 
section, a city shall not state a claim for lost property tax revenue caused by the 
appeal. Nothing in this Article shall be construed to mean that as a result of an 
appeal a municipality may assert a claim for property tax revenue lost during 
the pendency of the appeal. 

(1) Any settlement agreed to by all parties in an appeal under this section 
may be presented to the superior court in the county in which the municipality 
is located. If the superior court, in its discretion, approves the settlement, it 
shall be binding on all parties without the need for approval by the General 
Assembly. (1959, c. 1010, s. 6; 1973, c. 426, s. 74; 1977, c. 148, ss. 6, 7; 1989, c. 
598, s. 7; 1995 (Reg. Sess., 1996), c. 746, s. 4; 1998-150, s. 10; 1999-148, s. 2.) 

Cross References. — As to effective date of 
annexation ordinances adopted under Article 
4A of Chapter 160A, see G.S. 160A-58.9A. 

Editor’s Note. — The subsection designa- 
tion (k) was assigned by the Revisor of Stat- 
utes, the subsection designation in Session 
Laws 1995 (Reg. Sess., 1996), c. 746, s. 4, 

having been (/). 

CASE 

Reason for Judicial Review. — The diffi- 
culties of applying the standards of GS. 
160A-36 in extreme cases are the reason the 
Municipal Government Study Commission rec- 
ommended a provision for court review, set out 
in this section, to determine whether the 
agency making the decision made a reasonable 
decision in accord with statutory standards. 
Lithium Corp. of Am. v. Town of Bessemer City, 
261.N.C. 532, 135 S.E.2d 574 (1964). 
Scope of Superior Court’ Re- 

view. — The superior court’s review of an 
involuntary annexation proceeding, pursuant 

to this section, is limited in scope to the follow- 
ing: (1) Did the municipality comply with the 
statutory procedures? (2) If not, will petitioners 
“suffer material injury” by reason of the munic- 
ipality’s failure to comply? (3) Does the charac- 
ter of the area specified for annexation meet the 
requirements of G.S. 160A-36 as applied to 
petitioners’ property? Conover v. Newton, 297 
N.C. 506, 256 S.E.2d 216 (1979). 

Subsection (f) of this section and G.S. 160A- 
50(f) limit the court’s inquiry on review of an 
annexation ordinance to a determination of 
whether applicable annexation statutes have 

Legal Periodicals. — For 1984 survey, 
“Competitive Annexation Among Municipali- 
ties: North Carolina Adopts the Prior Jurisdic- 
tion Rule,” see 63 N.C.L. Rev. 1260 (1985). 

See Legislative Survey, 21 Campbell L. Rev. 
823)(1999). 

NOTES 

been substantially complied with. Huyck Corp. 
v. Town of Wake Forest, 86 N.C. App. 13, 356 
S.E.2d 599, aff'd, 321 N.C. 589, 364 S.E.2d 139 
(1988). 

In determining the validity of an annexation 
ordinance, the court’s review is limited to the 

following inquiries: (1) Did the municipality 
comply with the statutory procedures? (2) If 
not, will the petitioner suffer material injury 
thereby? (3) Does the area to be annexed meet 
the requirements of G.S. 160A-36 or G.S. 160A- 
48? Huyck Corp. v. Town of Wake Forest, 86 
N.C. App. 18, 356 S.E.2d 599, aff’d, 321 N.C. 
589, 364 S.H.2d 139 (1988). 

Section Provides Only Procedure Avail- 
able to Property Owners to Prevent An- 
nexation. — The statutory remedy provided 
by this section is the only procedure available 
to property owners to prevent the annexation 

provided by an annexation ordinance. Gaskill v. 
Costlow, 270 N.C. 686, 155 S.E.2d 148 (1967), 
Remedy Under § 160A-37 Exclusive 

Where Annexation Not Challenged Under 
this Section. — Where annexation is com- 
pleted without being challenged in the manner 
prescribed by this section, it becomes an accom- 
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plished fact, and the remedies of property own- 
ers and citizens within the annexed areas are 
those provided in subsection (h) of G.S. 160A- 
37. Gaskill v. Costlow, 270 N.C. 686, 155 S.E.2d 
148 (1967). 
And Independent Action to Have Ordi- 

nance Declared Void Ab Initio May Not Be 
Maintained. — An owner of land in an area 
annexed by a municipality may attack the 
validity of the annexation ordinance only by 
filing a petition within 30 days following the 
passage of the ordinance seeking a review of 
the action of the municipal board of commis- 
sioners, in accordance with the procedure pro- 
vided by this section, and an independent ac- 
tion instituted some 22 months after the 
adoption of the ordinance and seeking to have it 
declared void ab initio will be dismissed. 
Gaskill v. Costlow, 270 N.C. 686, 155 S.E.2d 148 

(1967). 
Who May Appeal. — Subsection (a) allows 

persons owning property in the area to be 
annexed to appeal if such property owners 
believe that they will suffer material injury. 
Taylor v. City of Raleigh, 22 N.C. App. 259, 206 
S.E.2d 401 (1974), aff'd, 290 N.C. 608, 227 
S.E.2d 576 (1976). 
Any person owning property in annexed ter- 

ritory has a right, within 30 days following the 
passage of the annexation ordinance, to chal- 
lenge its validity by petition for review filed in 
the superior court. Gaskill v. Costlow, 270 N.C. 
686, 155 S.E.2d 148 (1967). 

Fact that city was proceeding under a local 
act which did not set forth the persons who 
could appeal, rather than under this Chapter, 
did not extend the right to challenge the annex- 
ation to persons outside the annexed area who 
did not own property within it. Taylor v. City of 
Raleigh, 22 N.C. App. 259, 206 S.E.2d 401 
(1974), aff'd, 290 N.C. 608, 227 S.E.2d 576 
(1976). 

The only persons given authority by this 
Chapter to challenge an annexation ordinance 
are those who own property in the annexed 
area. Davis v. City of Archdale, 81 N.C. App. 
505, 344 S.E.2d 369 (1986). 

Plaintiff town had no standing to challenge 
annexations of contiguous properties by nearby 
village. Town of Seven Devils v. Village of Sugar 
Mt., 125 N.C. App. 692, 482 S.E.2d 39 (1997), 
cert. denied, 346 N.C. 185, 486 S.E.2d 219 

(1997). 
The consolidation of two or more peti- 

tions for review in a single hearing referred to 
in subsection (d) refers to the consolidation of 
two or more petitions which involve a single 
annexation area and ordinance. Dunn v. City of 
Charlotte, 284 N.C. 542, 201 S.E.2d 873 (1974). 

Failure to Allege Material Injury Not 
Fatal. — While the better practice would be to 
allege specifically that the petitioner will suffer 
material injury by reason of the failure of 
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respondent to comply with the statutory proce- 
dures regarding annexation, the failure to do so 
is not fatal, particularly if the petition contains 
allegations from which material injury can be 
implied. Adams-Millis Corp. v. Town of 
Kernersville, 6 N.C. App. 78, 169 S.E.2d 496, 
cert. denied, 275 N.C. 681 (1969). 

Effect of Appeal on Effective Date of 
Annexation for Tax Purposes. — Where an 
appeal from an annexation ordinance was 
pending in the Court of Appeals on the effective 
date of annexation specified in the ordinance, 
May 15, 1969, and the decision of the Court of 
Appeals was filed and certified in September 
1969, property within the area being annexed 
was not subject to municipal ad valorem taxes 
for the fiscal year beginning July 1, 1969, since 
(1) newly annexed territory is subject to munic- 
ipal taxes levied for the fiscal year following the 
effective date of annexation, G.S. 160A-37(f), 
and (2) under subsection (i) of this section the 
appeal postponed the effective date of the ordi- 
nance until the date of the final judgment of the 
appellate court. Adams-Millis Corp. v. Town of 
Kernersville, 281 N.C. 147, 187 S.E.2d 704 
(1972). 
Findings of fact of the superior court 

are binding on appeal if supported by com- 
petent evidence, even though there is evidence 
to the contrary. Scovill Mfg. Co. v. Town of Wake 
Forest, 58 N.C. App. 15, 293 S.E.2d 240, cert. 
denied, 306 N.C. 559, 294 S.E.2d 371 (1982). 
Record Must Show Prima Facie Compli- 

ance. — Upon review in the superior court of a 
municipal annexation ordinance enacted pur- 
suant to this Article, the record of the proceed- 
ings, including the report and annexation ordi- 
nance, must show prima facie complete and 
substantial compliance with this Article as a 
condition precedent to the right of the munici- 
pality to annex the territory. Huntley v. Potter, 
255 N.C. 619, 122 S.E.2d 681 (1961); In re 
Annexation Ordinance, 255 N.C. 633, 122 
S.E.2d 690 (1961). 
Burden on Petitioners to Prove Prejudi- 

cial Irregularity Where Prima Facie Com- 
pliance Shown. — Where, upon review in the 
superior court of an annexation ordinance, the 
record of the proceeding shows prima facie that 
there has been substantial compliance with the 
requirements and provisions of the annexation 
statute, the burden is upon petitioners to show 
by competent evidence failure on the part of the 
municipality to comply with the statutory re- 
quirements as a matter of fact, or irregularity 
in the proceedings which materially prejudices 
the substantive rights of petitioners. Huntley v. 
Potter, 255 N.C. 619, 122 S.E.2d 681 (1961); In 
re Annexation Ordinance, 255 N.C. 633, 122 
S.E.2d 690 (1961); Scovill Mfg. Co. v. Town of 
Wake Forest, 58 N.C. App. 15, 293 S.E.2d 240, 
cert. denied, 306 N.C. 559, 294 S.E.2d 371 
(1982); Huyck Corp. v. Town of Wake Forest, 86 
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N.C; App. 13,356 'S.E.2d 599, aff'd, 321.N.C. 
589, 364 S.E.2d 139 (1988). 

The burden is upon petitioners in such case 
by reason of the presumption that public offi- 
cials will discharge their duties in good faith 
and exercise their powers in accord with the 
spirit and purpose of the law. Huntley v. Potter, 
255 N.C. 619, 122 S.E.2d 681 (1961). 
Nothing to Review on Issue of Availabil- 

ity if Compliance Is Clear. — If a municipal- 
ity clearly complies with the standards of sub- 
section (c) of G.S. 160A-36, there is nothing to 
review with respect to the availability of an 
area proposed for annexation. Lithium Corp. of 
Am. v. Town of Bessemer City, 261 N.C. 532, 
135 S.E.2d 574 (1964). 
Where compliance is in doubt, the deter- 

mination must be made upon the facts in 
the particular case with respect to the avail- 
ability of an area proposed for annexation un- 
der subsection (c) of G.S. 160A-36. Lithium 
Corp. of Am. v. Town of Bessemer City, 261 N.C. 
532, 135 $.E.2d 574 (1964). 
Court May Not Amend Record. — The 

superior court itself is without authority to 
amend the report, ordinance or other part of the 
record. This is true even if evidence is pre- 
sented which justifies amendment. Huntley v. 
Potter, 255 N.C. 619, 122 S.E.2d 681 (1961). 
But Must Remand Where Compliance 

Not Shown by Record. — Under this section, 
if the record of annexation proceedings on its 
face fails to show substantial compliance with 
any essential provision of this Article, the su- 
perior court upon review must remand to the 
governing board for amendment with respect to 
such noncompliance. Huntley v. Potter, 255 
N.C. 619, 122 S.E.2d 681 (1961). 

Public Hearing on Remand. — Neither 
subdivision (g)(2) of this section nor any other 
provisions of the annexation statute requires 
the municipal governing board upon remand to 
hold a second public hearing unless it adds an 
area not included in the original notice of public 
hearing and not provided for in the plans for 
service. Rexham Corp. v. Town of Pineville, 26 
N.C. App. 349, 216 S.E.2d 445 (1975). 
When Court May Permit Annexation of 

Part of Area. — The superior court may per- 
mit, under subsection (h) of this section, an 

annexation ordinance to be effective with re- 
spect to a part of the area proposed only when 
there is no appeal in regard to such part and 
the municipality agrees to the order for such 
partial annexation. Huntley v. Potter, 255 N.C. 
619, 122 S.E.2d 681 (1961). 
Where an order is issued restraining the 

operation of an annexation ordinance as to the 
entire area pending review, subsection (e) of 
this section has no application, since the stat- 
ute permits the court to approve the annex- 
ation of a part of the proposed area only when 
no question for review has been raised as to 
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such part. Huntley v. Potter, 255 N.C. 619, 122 
S.E.2d 681 (1961). 
Voiding of Town Ordinance Rather Than 

Remanding. — When a town adopted an ordi- 
nance proposing to annex certain land, it was 
proper for the trial court to declare the ordi- 
nance void, under G.S. 160A-38(g)(4), rather 
than remanding the matter to the town for 
amendment of the boundaries, because there 
was no evidence that the annexation area could 
be corrected on remand to comply with the 
applicable statutes. Hughes v. Town of Oak 
Island, — N.C. App. —, 580 S.E.2d 704, 2003 
N.C. App. LEXIS 1052 (2003). 
Findings of fact of the superior court 

are binding on appeal if supported by com- 
petent evidence, even though there is evidence 
to the contrary. Scovill Mfg. Co. v. Town of Wake 
Forest, 58 N.C. App. 15, 293 S.E.2d 240, cert. 
denied, 306 N.C. 559, 294 S.E.2d 371 (1982). 
Jurisdiction of Court of Appeals. — An 

appeal from an order of the superior court 
affirming an annexation ordinance was prop- 
erly taken to the Court of Appeals, notwith- 
standing that by clear legislative oversight sub- 
sections (h) and (1) of this section were not 
amended to include the Court of Appeals as one 
of the appellate courts, since G.S. 7A-27 gives 
initial appellate jurisdiction of such cause to 
the Court of Appeals, and the Court of Appeals, 
therefore, is deemed to be included in subsec- 
tions (h) and (i). Adams-Millis Corp. v. Town of 
Kernersville, 281 N.C. 147, 187 S.E.2d 704 

CLOT 2). 
Filing of Petition Necessary to Perfect 

Appellate Jurisdiction in Superior Court. 
— An appeal from the passage of an annexation 
ordinance by a municipality having a popula- 
tion of less than 5,000 must be taken within 30 

days following such passage by filing a petition 
in the superior court of the county in which the 
municipality is located. Compliance with this 
provision is a condition precedent to perfecting 
appellate jurisdiction in the superior court for 
the review of an annexation ordinance. Ingles 
Markets, Inc. v. Town of Black Mt., 98 N.C. App. 
372, 390 S.E.2d 688, cert. denied, 327 N.C. 429, 
395 S.E.2d 679 (1990). 
Entry of Remand Order Divested Supe- 

rior Court of Jurisdiction. — Superior 
court’s entry of order of remand of appeal of 
adoption of 1988 ordinance for the limited pur- 
pose of including specific findings of fact that 
the area to be annexed was developed for urban 
purposes divested that court of appellate juris- 
diction to conduct further review of those as- 
pects of the petition brought forward, but not 
addressed by the order, such that petitioner 
was required to appeal anew from the action of 
the town taken pursuant to remand in adopting 
an amended 1989 ordinance in order to obtain 
the right to a review of the 1989 ordinance in 
the superior court. Ingles Markets, Inc. v. Town 
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of Black Mt., 98 N.C. App. 372, 390 S.E.2d 688, 
cert. denied, 327 N.C. 429, 395 S.E.2d 679 
(1990). 
Further Appellate Review After Re- 

mand. — In order to obtain further review of 
an annexation ordinance after infirmities have 
been corrected by the municipality pursuant to 
an order of remand, whether such order of 
remand addresses all or merely some of the 
issues raised in the initial petition, appellate 
jurisdiction in the superior court must be per- 
fected anew by filing a separate petition in 
accordance with the provisions of G.S. 160A- 
38(a). Ingles Markets, Inc. v. Town of Black Mt., 
98 N.C. App. 372, 390 S.E.2d 688, cert. denied, 
327 N.C. 429, 395 S.E.2d 679 (1990). 

Effective date of an ordinance adopted 
pursuant to superior court’s order of re- 
mand is neither postponed nor amended ab- 
sent further appeal, which must be taken 
within the required 30 days; i.e., the ordinance 
becomes an accomplished fact, subject only to 
further appeal. Ingles Markets, Inc. v. Town of 
Black Mt., 98 N.C. App. 372, 390 S.E.2d 688, 
cert. denied, 327 N.C. 429, 395 S.E.2d 679 
(1990). 
Appeal Dismissed. — Where the thirty 

days afforded by this section expired before 
plaintiff filed its petition for review of the 
ordinance, the trial court was within jurisdic- 
tion and properly dismissed the action. Chicora 
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Country Club, Inc. v. Town of Erwin, 128 N.C. 
App. 101, 493 S.E.2d 797 (1997). 

Applied in Safrit v. Costlow, 270 N.C. 680, 
155 S.E.2d 252 (1967); Town of Hudson v. City 
of Lenoir, 279 N.C. 156, 181 S.E.2d 443 (1971); 
Taylor v. City of Raleigh, 290 N.C. 608, 227 
S.E.2d 576 (1976); In re Dunn, 73 N.C. App. 
243, 326 S.E.2d 309 (1985); Hayes v. Town of 

Fairmont, 130 N.C. App. 125, 502 S.E.2d 380 
(1998); Town of Spencer v. Town of E. Spencer, 
351 N.C. 124, 522 S.E.2d 297 (1999); Sonopress, 
Inc. v. Town of Weaverville, 139 N.C. App. 378, 
533 S.E.2d 537, 2000 N.C. App. LEXIS 948 
(2000). 

Cited in Thompson v. Whitley, 344 F. Supp. 
480 (E.D.N.C. 1972); Williams v. Town of 
Grifton, 22 N.C. App. 611, 207 S.E.2d 275 
(1974); Humphries v. City of Jacksonville, 300 
N.C. 186, 265 S.E.2d 189 (1980); In re Annex- 
ation Ordinance, 300 N.C. 337, 266 S.E.2d 661 
(1980); Hawks v. Town of Valdese, 299 N.C. 1, 
261 S.E.2d 90 (1980); Greene v. Town of 

Valdese, 306 N.C. 79, 291 S.E.2d 630 (1982); 
Lowe v. Town of Mebane, 76 N.C. App. 239, 332 
S.E.2d 739 (1985); Joyner v. Town of 
Weaverville, 94 N.C. App. 588, 380 S.E.2d 536 
(1989); Amick v. Town of Stallings, 95 N.C. App. 
64, 382 S.E.2d 221 (1989); Hughes v. Town of 
Oak Island, — N.C. App. —, 580 S.E.2d 704, 
2003 N.C. App. LEXIS 1052 (2003). 

§ 160A-39. Annexation recorded. 

Whenever the limits of a municipality are enlarged in accordance with the 
provisions of this Part, it shall be the duty of the mayor of the municipality to 
cause an accurate map of such annexed territory, together with a copy of the 
ordinance duly certified, to be recorded in the office of the register of deeds of 
the county or counties in which such territory is situated and in the office of the 
Secretary of State. The documents required to be filed with the Secretary of 
State under this section shall be filed not later than 30 days following the 
effective date of the annexation ordinance. All documents shall have an 
identifying number affixed thereto and shall conform in size in accordance with 
rules prescribed by the Secretary. Failure to file within 30 days shall not affect 
the validity of the annexation. Any annexation shall be reported as part of the 
Boundary and Annexation Survey of the United States Bureau of the Census. 
(1959, c. 1010, s. 7; 1973, c. 426, s. 74; 1987, c. 715, s. 7; c. 879, s. 3; 1989, c. 440, 
s.8;'1991; c. 586, 's. 2.) 

January 1, 1987, to August 3, 1987, see G.S. 
160A-58.9. 

Cross References. — As to effective date of 
certain annexation ordinances adopted from 

§ 160A-40. Authorized expenditures. 

Municipalities initiating annexations under the provisions of this Part are 
authorized to make expenditures for surveys required to describe the property 
under consideration or for any other purpose necessary to plan for the study 
and/or annexation of unincorporated territory adjacent to the municipality. In 
addition, following final passage of the annexation ordinance, the annexing 
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municipality shall have authority to proceed with expenditures for construc- 

tion of water and sewer lines and other capital facilities and for any other 

purpose calculated to bring services into the annexed area 1n a more effective 

and expeditious manner prior to the effective date of annexation. (1959, c. 

1G10 s* 38-1973, c. 420-5 ° ia) 

§ 160A-41. Definitions. 

The following terms where used in this Part shall have the following 

meanings, except where the context clearly indicates a different meaning: 

(1) “Contiguous area” shall mean any area which, at the time annexation 
procedures are initiated, either abuts directly on the municipal 
boundary or is separated from the municipal boundary by a street or 
street right-of-way, a creek or river, the right-of-way of a railroad or 
other public service corporation, lands owned by the municipality or 
some other political subdivision, or lands owned by the State of North 
Carolina. 

(2) “Used for residential purposes” shall mean any lot or tract five acres or 
less in size on which is constructed a habitable dwelling unit. (1959, c. 
1010, s. 9; 1973, c. 426, s. 74.) 

Local Modification. — Town of Atlantic 

Beach: 1983,.c. 341. 
Legal Periodicals. — For 1984 survey, 

“Competitive Annexation Among Municipali- 
ties: North Carolina Adopts the Prior Jurisdic- 
tion Rule,” see 63 N.C.L. Rev. 1260 (1985). 

CASE NOTES 

Coincidence of Boundary Requirement. 
— In considering the coincidence of boundary 
requirement, the entire area proposed for an- 
nexation must be viewed as a whole, rather 

than as various component portions. Huyck 

Corp. v. Town of Wake Forest, 86 N.C. App. 13, 
356 S.E.2d 599, aff'd, 321 N.C. 589, 364 8.E.2d 
139 (1988). 
Territory which is contiguous solely to 

“satellite corporate limits” is not a “contig- 
uous area” as that term is defined in subdivi- 
sion (1). Hawks v. Town of Valdese, 299 N.C. 1, 

261 S.E.2d 90 (1980). 

§ 160A-42. Land estimates. 

Classification of Landlocked and 
Fronting Lots in Single Ownership as Sin- 
gle Lot. — It is not unreasonable and beyond 
the statutory definition to classify a landlocked 
lot and its fronting lot in single ownership as a 
single lot in residential use where only the 
fronting lot contains “a habitable dwelling 
unit.” Adams-Millis Corp. v. Town of 
Kernersville, 6 N.C. App. 78, 169 S.E.2d 496, 

cert. denied, 275 N.C. 681 (1969). 
Cited in Huntley v. Potter, 255 N.C. 619, 122 

S.E.2d 681 (1961); Amick v. Town of Stallings, 
95 N.C. App. 64, 382 S.E.2d 221 (1989). 

In determining degree of land subdivision for purposes of meeting the 
requirements of G.S. 160A-36, the municipality shall use methods calculated 
to provide reasonably accurate results. In determining whether the standards 
set forth in G.S. 160A-36 have been met on appeal to the superior court under 
G.S. 160A-38, the reviewing court shall accept the estimates of the municipal- 
ity as provided in this section unless the actual total area or degree of 
subdivision falls below the standards in G.S. 160A-36: 

(1) As to total area if the estimate is based on an actual survey, or on 
county tax maps or records, or on aerial photographs, or on some other 
reasonably reliable map used for official purposes by a governmental 
agency unless the petitioners on appeal demonstrate that such 
estimates are in error in the amount of five percent (5%) or more. 

(2) As to degree of land subdivision, if the estimates are based on an 
actual survey, or on county tax maps or records, or on aerial photo- 
graphs, or on some other reasonably reliable source, unless the 
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petitioners on appeal show that such estimates are in error in the 
amount of five percent (5%) or more. (1959, c. 1010, s. 10; 1973, c. 426, 
s. 74; 1998-150, s. 11.) 

CASE NOTES 

Determining What Is a “Lot”. — In mak- 
ing an appraisal of an area to be annexed, there 
are several methods which can be used in 
determining what is a lot. One is to count each 
numbered lot separately. Another is to consider 
a landlocked lot as part of the lot in front of it 
and group the two lots, i.e., the landlocked lot 
and the one providing it with access to a street, 
as being a single lot. A third method would be to 
consider a group of lots in single ownership and 
used for a single purpose as being a tract within 
the meaning of the statute, and count tracts 
rather than lots. Any one of these methods 
would be “calculated to provide reasonably ac- 
curate results,” as required by this section. 
Adams-Millis Corp. v. Town of Kernersville, 6 
N.C. App. 78, 169 S.E.2d 496, cert. denied, 275 
N.C. 681 (1969). 
Recorded Plat. — Recorded plat was not a 

“reasonably reliable” source for purposes of 
showing subdivision where: (1) property shown 
on plat had never actually been developed; (2) 
county tax office had exceeded its statutory 
authority in classifying property as “subdivi- 
sion,’ because it was not divided into lots and 
there were no streets (G.S. 105-287); (3) the 

property had never been surveyed; and (4) no 
lots had ever been sold. Further, aerial photo- 
graphs showed no road while recorded plat did. 
When accuracy of record evidence proffered by 
city to meet requisites for annexation is belied 
by evidence of actual condition of property, such 
records are not “reasonably reliable” for the 
purposes of this section. Thrash v. City of 
Asheville, 327 N.C. 251, 393 S.E.2d 842 (1990). 

Use of Planimeter to Calculate Acreage. 
— See Scovill Mfg. Co. v. Town of Wake Forest, 
58 N.C. App. 15, 293 S.E.2d 240, cert. denied, 

306 N.C. 559, 294 S.E.2d 371 (1982). 

Applied in Huntley v. Potter, 255 N.C. 619, 
122 S.E.2d 681 (1961); Thompson v. City of 
Salisbury, 24 N.C. App. 616, 211 S.E.2d 856 
(1975); Tar Landing Villas Owners’ Ass’n v. 
Town of Atlantic Beach, 64 N.C. App. 239, 307 
S.E.2d 181 (1983); Lowe v. Town of Mebane, 76 

N.C. App. 239, 332 S.E.2d 739 (1985). 

Cited in Thompson v. Whitley, 344 F. Supp. 
480 (E.D.N.C. 1972); Huyck Corp. v. Town of 
Wake Forest, 86 N.C. App. 13, 356 S.E.2d 599 

(1987); Thrash v. City of Asheville, 327 N.C. 

251, 393 S.E.2d 842 (1990). 

8§ 160A-43, 160A-44: Repealed by Session Laws 1983, c. 636, s. 27. 

Editor’s Note. — Session Laws 1983, c. 636, 
which repealed these sections, in s. 37.1, as 
amended by Session Laws 1983, c. 768, s. 25, 
provided: “The General Assembly intends by 
this act to repeal all acts and provisions of acts 
that modify the application to particular cities 
and towns of Parts 2 and 3 of Article 4A of 
Chapter 160A of the General Statutes or that 
exempt particular cities or towns from the 
application of either or both of those two Parts. 
Therefore, all such acts and provisions of acts, 
even if not’ specifically listed and repealed in 
Sections 26 through 35.4 of this act, are re- 
pealed. Neither this section nor Sections 26 
through 35.4 of this act shall affect any annex- 
ation in progress on the dates of ratification of 
this act under any of the repealed or amended 
sections.” 

Section 38 of Session Laws 1983, c. 636 

provided: “This act shall be effective with re- 
spect to all annexations where resolutions of 
intent are adopted on or after the date of 
ratification of this act, except that Sections 36 
and 37 shall become effective with respect to all 
annexations where resolutions of intent are 
adopted on or after July 1, 1984, Sections 25.1 
through 35.5 and Section 37.1 are effective 
upon ratification and Section 25 shall become 
effective as provided in that section. No annex- 
ation where a resolution of intent was adopted 
prior to the date of ratification of this act shall 
be affected by this act except as provided in 
Section 25.” 

The act was ratified June 29, 1983. 

Part 3. Annexation by Cities of 5,000 or More. 

§ 160A-45. Declaration of policy. 

It is hereby declared as a matter of State policy: 
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(1) That sound urban development is essential to the continued economic 

development of North Carolina; 
(2) That municipalities are created to provide the governmental services 

essential for sound urban development and for the protection of 

health, safety and welfare in areas being intensively used for residen- 

tial, commercial, industrial, institutional and governmental purposes 
or in areas undergoing such development; 

(3) That municipal boundaries should be extended in accordance with 

legislative standards applicable throughout the State, to include such 

areas and to provide the high quality of governmental services needed 
therein for the public health, safety and welfare; 

(4) That new urban development in and around municipalities having a 

population of 5,000 or more persons is more scattered than in and 

around smaller municipalities, and that such larger municipalities 

have greater difficulty in expanding municipal utility systems and 

other service facilities to serve such scattered development, so that 

the legislative standards governing annexation by larger municipall- 

ties must take these facts into account if the objectives set forth in this 

section are to be attained; 
(5) That areas annexed to municipalities in accordance with such uniform 

legislative standards should receive the services provided by the 
annexing municipality in accordance with G.S. 160A-47(3). (1959, c. 
1009, s. 1; 1973, c. 426, s. 74; 1983, c. 636, s. 9.) 

Local Modification. — (As to Parts 2 and 3 
of Article 4A) Cabarrus: 2000-7, s. 1 (effective 

until June 30, 2010); (As to Part 3) Durham: 
1985, c. 435, s. 2; 1989 (Reg. Sess.; 1990), c. 841, 

s. 4; 2000-93, s. 1; (As to Parts 2 and 3) Harnett: 
1998-143,..s. 4; .As° to. Parts. '2 and. 3) 

Rockingham: 1993, c. 418, s. 1; (As to Part 3) 
Wake: 1985, c. 485, s. 2; 2000-938, s. 1; (As to 

Part 3) city of Brevard: 1987, c. 254, s. 2; 1991 

(Reg. Sess., 1992), c. 964, s. 2; city of Durham: 
1987, c. 606; city of Eden: 1993, c. 418, s. 1; city 
of Hendersonville: 1997-188; (As to Part 3) city 

of New Bern: 1993 (Reg. Sess., 1994), c. 605, s. 
1; town of Dobbins Heights: 1983, c. 658; Parts 
2 and 3 of Article 4A) town of Hemby Bridge: 
1998-143, s. 4; (As to Parts 2 and 3 of Article 
4A) town of Laurel Park: 1997-188; 2000-8, s. 1; 

(As to Part 3) town of Stanley: 1993 (Reg. Sess., 
1994), c. 713, s. 2; town of Wallace: 1989, c. 619, 

s. 2; (As to Part 3) community of Rock Barn: 
1989, c. 27. 
Cross References. — As to effective date of 

annexation ordinances adopted under Article 
4A of Chapter 160A, see G.S. 160A-58.9A. 

Editor’s Note. — Sections 160A-45 through 
160A-56 were originally codified as G.S. 160- 
453.13 through 160-453.24. They were trans- 
ferred to their present position by Session Laws 
1973) ce 426.18_.74. 

Session Laws 1983, c. 686, which amended 
this section, in s. 37.1, as amended by Session 
Laws 1983, c. 768, s. 25, provided: “The General 

Assembly intends by this act to repeal all acts 
and provisions of acts that modify the applica- 
tion to particular cities and towns of Parts 2 
and 3 of Article 4A of Chapter 160A of the 

General Statutes or that exempt particular 
cities or towns from the application of either or 
both of those two Parts. Therefore, all such acts 

and provisions of acts, even if not specifically 
listed and repealed in Sections 26 through 35.4 
of this act, are repealed. Neither this section 
nor Sections 26 through 35.4 of this act shall 
affect any annexation in progress on the dates 
of ratification of this act under any of the 
repealed or amended sections.” 

Section 38 of Session Laws 1988, c. 636 
provided: “This act shall be effective with re- 
spect to all annexations where resolutions of 
intent are adopted on or after the date of 
ratification of this act, except that Sections 36 
and 37 shall become effective with respect to all 
annexations where resolutions of intent are 
adopted on or after July 1, 1984, Sections 25.1 
through 35.5 and Section 37.1 are effective 
upon ratification and Section 25 shall become 
effective as provided in that section. No annex- 
ation where a resolution of intent was adopted 
prior to the date of ratification of this act shall 
be affected by this act except as provided in 
Section 25.” 

The act was ratified June 29, 1983. 
Legal Periodicals. — For survey of 1978 

administrative law, see 57 N.C.L. Rev. 831 

(1979). 
For survey of 1980 constitutional law, see 59 

N.C.L. Rev. 1093 (1981). 
For 1984 survey, “Competitive Annexation 

Among Municipalities: North Carolina Adopts 
the Prior Jurisdiction Rule,” see 63 N.C.L. Rev. 

1260 (1985). 
For survey, “Municipal Annexation in North 
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Carolina: A Look at the Past Decade,” see 14 
Campbell L. Rev. 135 (1992). 

For comment, “‘Caught Between a Rock and 
a Hard Place’: Fringe Landowners ‘Can’t Get 
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No Satisfaction.’ Is It Time to Re-Think Annex- 
ation Policy in North Carolina?,” see 24 
Campbell L. Rev. 317 (2002). 

CASE NOTES 

Annexation Procedure Constitutional. 
— The procedure for annexation by cities of 

5,000 or more, G.S. 160A-45 et seq., does not 

violate N.C. Const., Art. I, § 25, because it does 

not provide for trial by jury on issues of fact. 
Moody v. Town of Carrboro, 301 N.C. 318, 271 
S.E.2d 265 (1980), rehearing denied, 301 N.C. 
728, 274 S.H.2d 230 (1981). 

The procedure for annexation by cities of 
5,000 or more does not authorize a taking of 
private property without just compensation in 
violation of the due process clause of U.S. 
Const., Amend. V or the law of the land provi- 
sion of N.C. Const., Art. I, § 19, on the alleged 

ground that petitioner will pay a substantial 
sum in ad valorem taxes to the annexing town 
without receiving any substantial benefits or 
major services he does not already receive, 
since petitioner may petition for a writ of man- 
damus pursuant to G.S. 160A-49(h) if he dis- 
covers he is not receiving services other resi- 
dents are receiving, within 12 to 15 months 
from the effective date of the annexation, and 

the annexation procedure thus provides ade- 
quate due process safeguards to assure that 
citizens in the annexed area get municipal 
services on a nondiscriminatory basis. Moody v. 
Town of Carrboro, 301 N.C. 318, 271 S.E.2d 265 
(1980), rehearing denied, 301 N.C. 728, 274 

S.E.2d 230 (1981). 
Provisions Not Unconstitutional as Spe- 

cial or Local Legislation. — Sections 
160A-45 through 160A-50 are not unconstitu- 
tional as special or local legislation even though 
as enacted the statutes exempted certain coun- 
ties from their application, because municipal 
annexation is not one of the subject matter 
areas which the Constitution requires to be 
accomplished by general or uniformly applica- 
ble laws. In re City of Durham Annexation 
Ordinance Numbered 5991 for Area A, 69 N.C. 
App. 77, 316 S.E.2d 649, appeal dismissed and 
cert. denied, 312 N.C. 493, 322 S.E.2d 553 

(1984). 
Sections 160A-45 et seq. do not violate N.C. 

Const., Art. II, § 24, which prohibits the Gen- 
eral Assembly from enacting “any local, private, 
or special act or resolution” in regard to certain 
enumerated subjects. This constitutional provi- 
sion does not apply to annexation proceedings 
by municipalities, since N.C. Const., Art. VII, 

§ 1, authorizes the General Assembly “except 
as otherwise prohibited by this Constitution” to 
“give such powers and duties to counties, cities, 
and towns and other governmental subdivi- 

sions as it may deem advisable,” and no other 
provision of the Constitution prohibits the Gen- 
eral Assembly from enacting special legislation 
for the annexation of areas by municipalities. 
Campbell v. City of Greensboro, 70 N.C. App. 
252, 319 S.E.2d 323, cert. denied and appeal 
dismissed, 312 N.C. 492, 322 S.E.2d 553 (1984). 
Nor as Denial of Equal Protection. — 

Part 3 of Article 4A of Chapter 160A does not 
deny equal protection under either the state or 
federal Constitutions. Campbell v. City of 
Greensboro, 70 N.C. App. 252, 319 S.E.2d 323, 
cert. denied and appeal dismissed, 312 N.C. 
492, 322 S.E.2d 553 (1984). 

Rational Basis for Statutory Scheme. — 
Given the state policy, it is not difficult to 
conceive of a rational basis supportive of the 
patchwork statutory scheme governing annex- 
ation in North Carolina. Thompson v. Whitley, 
344 F. Supp. 480 (E.D.N.C. 1972). 
The annexation statutes are not taxa- 

tion statutes, nor are they retrospective taxa- 

tion statutes. Little Red School House, Ltd. v. 

City of Greensboro, 71 N.C. App. 332, 322 
S.E.2d 195 (1984), cert. denied and appeal 
dismissed, 313 N.C. 514, 329 S.E.2d 392 (1985). 

Legislative Intent. — To apply a strict 
interpretation to G.S. 160A-45, et seq., would 
contravene the intent of the legislature, which 
is to obtain a meaningful review of annexation 
ordinances. Southern Glove Mfg. Co. v. City of 
Newton, 63 N.C. App. 754, 306 S.E.2d 466 
(1988). 

The legislative policy expressed in this sec- 
tion is that municipalities remain dynamic 
growing entities. Quality Water Supply, Inc. v. 
City of Wilmington, 97 N.C. App. 400, 388 
S.H.2d 608, cert. denied, 326 N.C. 597, 393 
S.E.2d 881 (1990). 
Central purpose behind the annexation 

procedure is to assure that, in return for the 
added financial burden of municipal taxation, 
the residents receive the benefits of all the 
major services available to municipal residents. 
Cockrell v. City of Raleigh, 306 N.C. 479, 293 
S.E.2d 770 (1982); In re City of Durham Annex- 
ation Ordinance No. 5791, 66 N.C. App. 472, 
311 S.E.2d 898 (1984). 
The General Assembly has established 

detailed criteria and guidelines for annex- 
ation under Part 3 of this Article. McKenzie v. 
City of High Point, 61 N.C. App. 393, 301 
S.E.2d 129, cert. denied, 308 N.C. 544, 302 
S.E.2d 885 (1983). 
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The minimum requirements of the an- 
nexation statute are that the city provide 
information which is necessary to allow the 
public and the courts to determine whether the 
municipality has committed itself to provide a 
nondiscriminatory level of service. In re City of 
Durham Annexation Ordinance No. 5791, 66 
N.C. App. 472, 311 S.E.2d 898 (1984). 
Prima facie complete and substantial 

compliance with this Part is a condition 
precedent to annexation of territory by a 
municipality. In re Ordinance of Annexation 
No. 1977-4, 296 N.C. 1, 249 S.E.2d 698 (1978). 
The provisions of this section are merely 

statements of policy. No procedural steps, 
substantive rights, or annexation requirements 
are contained in that statute. Humphries v. 
City of Jacksonville, 300 N.C. 186, 265 S.E.2d 
189 (1980); In re Annexation Ordinance No. 
D-21927, 303 N.C. 220, 278 S.E.2d 224 (1981). 
And the policies enumerated under this 

section are aids for statutory interpreta- 
tion when other sections of Part 3 of this 
Article are in need of clarification, definition, 
and interpretation. Humphries v. City of Jack- 
sonville, 300 N.C. 186, 265 S.E.2d 189 (1980); 
In re Annexation Ordinance No. D-21927, 303 

N.G, 2206278 S.uj20d.224 (198 1); 
Statement of Policy Not Part of § 160A- 

50 “Procedure”. — The statement of state 
policy with regard to annexation set forth in 
this section is not part of the “procedure” of 
annexation under G.S. 160A-50. In re Annex- 
ation Ordinance No. D-21927, 303 N.C. 220, 

278 S.E.2d 224 (1981). 
It is not required that proposed sewer 

interceptors be included on the maps that 
accompany annexation reports. Trask v. 
City of Wilmington, 64 N.C. App. 17, 306 S.E.2d 
832 (1983), cert. denied, 310 N.C. 630, 315 
S.E.2d 697 (1984). | 

The legislature has recognized the impor- 
tance of adequate water and sewer facilities to 
the end of quality urban development and spe- 
cifically required that certain present and pro- 
posed water and sewer facilities be shown in 
the report. That the legislature did not include 
proposed sewer interceptors among those cer- 

tain facilities is a matter of legislative concern. 
Trask v. City of Wilmington, 64 N.C. App. 17, 
306 S.E.2d 832 (1983), cert. denied, 310 N.C. 
630, 315 S.E.2d 697 (1984). 

Prior Jurisdiction Doctrine. — Adher- 
ence to the prior jurisdiction doctrine is not 
only consistent with the majority rule, but is in 
keeping with the spirit and intent of the annex- 
ation statutes. City of Burlington v. Town of 
Elon College, 310 N.C. 7238, 314 S.E.2d 534 
(1984). 
A county may not exercise jurisdiction 

over any part of a city located within its 
borders. Davidson County v. City of High Point, 
321 N.C. 252, 362 S.E.2d 553 (1987). 
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Statutes do not give a county authority 
over provision of sewer services within a 
city, or over newly annexed areas of the city 
which also lie in the county. Davidson County v. 
City of High Point, 321 N.C. 252, 362 S.E.2d 
h5a 987); 
Use of City-Owned Sewage Treatment 

Plant Without Prior Approval of County. 
— Since county had no authority to restrict or 
regulate city’s provision of sewer service to its 
residents, the city could use city-owned sewage 
treatment plant located outside the city but 
within the county, which was upgraded pursu- 
ant to the county’s special use permit, with a 
condition attached to the permit requiring the 
county’s prior approval of service to county 
citizens, to meet its statutory mandate to pro- 
vide sewer service to residents in newly an- 
nexed areas without seeking the county’s prior 
approval, even though the facility was located 
in the county. Davidson County v. City of High 
Point, 321 N.C. 252, 362'5.6.20' 550119877 
Where one municipality institutes valid 

annexation proceedings first, that munic- 
ipality should be given priority under the 
prior jurisdiction rule, and subsequent annex- 
ation proceedings, of whatever nature, are of no 
force and effect. City of Burlington v. Town of 
Elon College, 310 N.C. 723, 314 S.E.2d 534 
(1984). 
Preference of Landowners Is of No Con- 

sequence. — For purposes of the prior juris- 
diction rule, annexation proceedings, regard- 
less of their nature, are “equivalent 
proceedings,” and it is of no consequence which 
town or city the landowners prefer. In fact, it 
appears to be the very essence of the involun- 
tary annexation procedures that the affected 
landowners have no choice, as long as the 
annexing body complies with the applicable 
statutes. City of Burlington v. Town of Elon 
College, 310 N.C. 723, 314 S.E.2d 534 (1984). 
Discovery. — Though discovery in annex- 

ation proceedings is not altogether forbidden, 
its scope is necessarily limited by the nature of 
the proceeding. Campbell v. City of Greensboro, 
70 N.C. App. 252, 319 S.E.2d 323, cert. denied 
and appeal dismissed, 312 N.C. 492, 322 S.E.2d 
553 (1984). 

Reports’ Statement of Policy Objectives 
Held Sufficient. — A statement in an annex- 
ation plan report that the annexation was de- 
signed to promote sound urban development 
and assure adequate provision of government 
services was a sufficient statement of the policy 
objectives to be met by the annexation to com- 
ply with this section. Moody v. Town of 
Carrboro, 301 N.C. 318, 271 S.E.2d 265 (1980), 
rehearing denied, 301 N.C. 728, 274 S.E.2d 230 
(1981). 

Judicial Review. — The General Assembly 
has provided for limited judicial review of an- 
nexation ordinances. Section 160A-50 provides 
that a property owner in the annexed area may 
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seek judicial review of the ordinance. Upon 
such review, the superior court may consider 
only whether (1) the statutory procedure was 
not followed, or (2) the provisions of G.S. 
160A-47 were not met, or (3) the provisions of 
G.S. 160A-48 have not been met. Additionally, 
petitioner must carry the burden of showing 
both noncompliance with statutory require- 
ments and procedure and material injury flow- 
ing from such noncompliance. McKenzie v. City 
of High Point, 61 N.C. App. 393, 301 S.E.2d 
129, cert. denied, 308 N.C. 544, 302 S.E.2d 885 
(1983). 
Applied in In re Annexation Ordinance, 44 

N.C. App. 274, 261 S.E.2d 39 (1979); Food Town 
Stores, Inc. v. City of Salisbury, 300 N.C. 21, 
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265 S.E.2d 123 (1980); In re Annexation Ordi- 
nance No. 1219, 62 N.C. App. 588, 303 S.E.2d 
380 (1983); Thrash v. City of Asheville, 327 N.C. 
251, 393 S.E.2d 842 (1990). 

Cited in In re Annexation Ordinances Nos. 
866-870, 253 N.C. 637, 117 S.E.2d 795 (1961); 
Kritzer v. Town of Southern Pines, 33 N.C. App. 
152, 234 S.E.2d 648 (1977); In re Annexation 
Ordinance, 300 N.C. 337, 266 S.E.2d 661 

(1980); Texfi Indus., Inc. v. City of Fayetteville, 
301 N.C. 1, 269 S.E.2d 142 (1980); In re Annex- 
ation Ordinance No. 300-X, 304 N.C. 549, 284 
S.E.2d 470 (1981); In re Annexation Ordinance 
301-X, 304 N.C. 565, 284 S.E.2d 475 (1981); 
Ricks v. Town of Selma, 99 N.C. App. 82, 392 
S.E.2d 437 (1990). 

§ 160A-46. Authority to annex. 

The governing board of any municipality having a population of 5,000 or 
more persons according to the last federal decennial census may extend the 
corporate limits of such municipality under the procedure set forth in this Part. 
Seo veces i007, s. 2:-1973,-¢c.-426° 3°74.) 

Legal Periodicals. — For 1984 survey, 
“Competitive Annexation Among Municipali- 

ties: North Carolina Adopts the Prior Jurisdic- 
tion Rule,” see 63 N.C.L. Rev. 1260 (1985). 

CASE NOTES 

This section is constitutional. In re An- 
nexation Ordinances Nos. 866-870, 253 N.C. 
637, 117 S.E.2d 795 (1961). 
Right to Use New Annexation Method as 

Only Discretion Delegated to Municipali- 
ties. — By the enactment of Part 3 of this 
Article, the General Assembly did not delegate 
to the municipalities of the State having a 
population of 5,000 or more any discretion with 
respect to the provisions of the law. The guiding 
standards and requirements of the act are set 
out in great detail. The only discretion given to 
the governing boards of such municipalities is 
the permissive or discretionary right to use this 
new method of annexation, provided such 
boards conform to the procedure and meet the 
requirements set out in the act as a condition 
precedent to the right to annex. In re Annex- 
ation Ordinances Nos. 866-870, 253 N.C. 637, 
117 S.E.2d 795 (1961). 
A city has statutory authority to annex 

areas both contiguous and non-contigu- 
ous to its primary corporate limits. It must 
stand ready to provide sewer service (among 
other services) to newly annexed areas on sub- 
stantially the same basis and in the same 

manner in which these services are provided to 
the rest of the city. Davidson County v. City of 
High Point, 321: N.C. 252)362°S:E.2d-553 
(1987). | 

Use of City-Owned Sewage Treatment 
Plant Without Prior Approval of County. 
— Since county had no authority to restrict or 
regulate city’s provision of sewer service to its 
residents, the city could use city-owned sewage 
treatment plant located outside the city but 
within the county, which was upgraded pursu- 
ant to the county’s special use permit, with a 
condition attached to the permit requiring the 
county’ prior approval of service to county 
citizens, to meet its statutory mandate to pro- 
vide sewer service to residents in newly an- 
nexed areas without seeking the county’s prior 
approval, even though the facility was located 
in the county. Davidson County v. City of High 
Point, 321 N.C. 252, 362 S.E.2d 553 (1987). 

Cited in McKenzie v. City of High Point, 61 
N.C. App. 393, 301 S.E.2d 129 (1983); In re City 
of Durham Annexation Ordinance Numbered 
5991 for Area A, 69 N.C. App. 77, 316 S.E.2d 
649 (1984). 
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§ 160A-47. Prerequisites to annexation; ability to serve; 
report and plans. 

A municipality exercising authority under this Part shall make plans for the 
extension of services to the area proposed to be annexed and shall, prior to the 
public hearing provided for in G.S. 160A-49, prepare a report setting forth such 
plans to provide services to such area. The report shall include: 

(1) Amap or maps of the municipality and adjacent territory to show the 
following information: 
a. The present and proposed boundaries of the municipality. 
b. The present major trunk water mains and sewer interceptors and 

outfalls, and the proposed extensions of such mains and outfalls 
as required in subdivision (3) of this section. The water and sewer 
map must bear the seal of a registered professional engineer. 

c. The general land use pattern in the area to be annexed. 
(2) A statement showing that the area to be annexed meets the require- 

ments of G.S. 160A-48. 
(3) A statement setting forth the plans of the municipality for extending 

to the area to be annexed each major municipal service performed 
within the municipality at the time of annexation. Specifically, such 
plans shall: 
a. Provide for extending police protection, fire protection, solid waste 

collection and street maintenance services to the area to be 
annexed on the date of annexation on substantially the same 
basis and in the same manner as such services are provided 
within the rest of the municipality prior to annexation. A contract 
with a rural fire department to provide fire protection shall be an 
acceptable method of providing fire protection. If a water distri- 
bution system is not available in the area to be annexed, the plans 
must call for reasonably effective fire protection services until 
such time as waterlines are made available in such area under 
existing municipal policies for the extension of waterlines. A 
contract with a private firm to provide solid waste collection 
services shall be an acceptable method of providing solid waste 
collection services. 

b. Provide for extension of major trunk water mains and sewer outfall 
lines into the area to be annexed so that when such lines are 
constructed, property owners in the area to be annexed will be 
able to secure public water and sewer service, according to the 
policies in effect in such municipality for extending water and 
sewer lines to individual lots or subdivisions. If requested by the 
owner of an occupied dwelling unit or an operating commercial or 
industrial property in writing on a form provided by the munic- 
ipality, which form acknowledges that such extension or exten- 
sions will be made according to the current financial policies of 
the municipality for making such extensions, and if such form is 
received by the city clerk no later than five days after the public 
hearing, provide for extension of water and sewer lines to the 
property or to a point on a public street or road right-of-way 
adjacent to the property according to the financial policies in 
effect in such municipality for extending water and sewer lines. If 
any such requests are timely made, the municipality shall at the 
time of adoption of the annexation ordinance amend its report 
and plan for services to reflect and accommodate such requests, if 
an amendment is necessary. In areas where the municipality is 
required to extend sewer service according to its policies, but the 

214 



§160A-47 ART. 4A. EXTENSION OF LIMITS §$160A-47 

installation of sewer is not economically feasible due to the 
unique topography of the area, the municipality shall provide 
septic system maintenance and repair service until such time as 
sewer service is provided to properties similarly situated. 

c. If extension of major trunk water mains, sewer outfall lines, sewer 
lines and water lines is necessary, set forth a proposed timetable 
for construction of such mains, outfalls and lines as soon as 
possible following the effective date of annexation. In any event, 
the plans shall call for construction to be completed within two 
years of the effective date of annexation. 

d. Set forth the method under which the municipality plans to finance 
extension of services into the area to be annexed. 

(4) A statement of the impact of the annexation on any rural fire 
department providing service in the area to be annexed and a 
statement of the impact of the annexation on fire protection and fire 
insurance rates in the area to be annexed, if the area where service is 
provided is in an insurance district designated under G.S. 1538A-233, 
a rural fire protection district under Article 3A of Chapter 69 of the 
General Statutes, or a fire service district under Article 16 of Chapter 
153A of the General Statutes. The rural fire department shall make 
available to the city not later than 30 days following a written request 
from the city all information in its possession or control, including but 
not limited to operational, financial and budgetary information, 
necessary for preparation of a statement of impact. The rural fire 
department forfeits its rights under G.S. 160A-49.1 and G.S. 160A- 
49.2 if it fails to make a good faith response within 45 days following 
receipt of the written request for information from the city, provided 
that the city’s written request so states by specific reference to this 
section. 

(5) Astatement showing how the proposed annexation will affect the city’s 
finances and services, including city revenue change estimates. This 
statement shall be delivered to the clerk of the board of county 
commissioners at least 30 days before the date of the public informa- 
tional meeting on any annexation under this Part. (19a9c€ bO09...5. (3: 
1973, c. 426, s. 74; 1983, c. 636, ss. 7, 10, 11, 17, 19; 1985, c. 610, ss. 
2,6, 7; 1989, c. 598, s. 8; 1991, c. 25, s. 2; c. 761, s. 31; 1998-150, s. 12.) 

Local Modification. — Franklin: 1969, c. 
$252. 
Editor’s Note. — Session Laws 1983, c. 636, 

which amended this section, in s. 37.1, as 
amended by Session Laws 1983, c. 768, s. 25, 
provided: “The General Assembly intends by 
this act to repeal all acts and provisions of acts 
that modify the application to particular cities 
and towns of Parts 2 and 3 of Article 4A of 
Chapter 160A of the General Statutes or that 
exempt particular cities or towns from the 
application of either or both of those two Parts. 
Therefore, all such acts and provisions of acts, 
even if not specifically listed and repealed in 
Sections 26 through 35.4 of this act, are re- 
pealed. Neither this section nor Sections 26 
through 35.4 of this act shall affect any annex- 
ation in progress on the dates of ratification of 
this act under any of the repealed or amended 
sections.” 

Section 38 of Session Laws 1983, c. 636 
provided: “This act shall be effective with re- 

spect to all annexations where resolutions of 
intent are adopted on or after the date of 
ratification of this act, except that Sections 36 
and 37 shall become effective with respect to all 
annexations where resolutions of intent are 
adopted on or after July 1, 1984, Sections 25.1 
through 35.5 and Section 37.1 are effective 
upon ratification and Section 25 shall become 
effective as provided in that section. No annex- 
ation where a resolution of intent was adopted 
prior to the date of ratification of this act shall 
be affected by this act except as provided in 
Section 25.” 

The act was ratified June 29, 1983. 

Session Laws 1991, c. 25, s. 2, effective April 
1, 1991, and applicable to resolutions of intent 

adopted on or after March 1, 1992, designated 
the existing language as subsection (a), and 
added subsection (b). However, Session Laws 
1991, c. 761, s. 31, effective July 16, 1991, 
provided: “G.S. 160A-47(b), as enacted by Sec- 
tion 1 of Chapter 25 of the 1991 Session Laws, 
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is recodified as G.S. 160A-47.1, with a catch 

line to read: ‘Limitation on change in financial 

participation prior to annexation.’ G.S. 160A- 

47(a) is redesignated as G.S. 160A-47.” 

Legal Periodicals. — For survey of 1981 

administrative law, see 60 N.C.L. Rev. 1165 

(1982). 

CASE 

I. In General. 

II. Maps. 
III. Plans for Extending Services. 

A. In General. 

B. Police and Fire Protection. 

C. Street Maintenance. 

D. Water and Sewer Service. 

IV. Method of Financing. 

I. IN GENERAL. 

Purpose. — The purpose of this section is to 

insure that major municipal services are pro- 

vided to newly annexed areas on a nondiscrim- 

inatory basis. Wallace v. Town of Chapel Hill, 

93 N.C. App. 422, 378 S.E.2d 225 (1989). 

Purpose. — The purpose of this statute is to 

insure that, in return for the financial burden 

of city taxes, annexed residents receive all 

major city services. Parkwood Ass’n v. City of 

Durham, 124 N.C. App. 603, 478 S.E.2d 204 

(1996). 
Section Required to Be Followed Only 

Where Annexation Achieved Under Chap- 

ter 160A, Art. 4A, Part 3. — This section, 

dealing with the submission of plans by the 

municipality for the extension of municipal 

services (including police and fire protection, 

solid waste collection, and street maintenance), 

and G.S. 160A-49.1 and 160A-49.3, dealing 

with contracting for fire protection and sewage 

services, are required to be followed by a mu- 

nicipality only where the annexation is to be 

achieved under Chapter 160A, Art. 4A, Part 3. 

Piedmont Ford Truck Sales, Inc. v. City of 

Greensboro, 90 N.C. App. 692, 370 S.E.2d 262 

(1988), rev’d on other grounds, 324 N.C. 499, 

380 S.E.2d 107 (1989). 
The annexation statutes are not taxa- 

tion statutes, nor are they retrospective taxa- 
tion statutes. Little Red School House, Ltd. v. 

City of Greensboro, 71 N.C. App. 332, 322 

S.E.2d 195 (1984), cert. denied and appeal 
dismissed, 313 N.C. 514, 329 S.E.2d 392 (1985). 

Central purpose behind the annexation 
procedure is to assure that, in return for the 
added financial burden of municipal taxation, 
the residents receive the benefits of all the 
major services available to municipal residents. 
Cockrell v. City of Raleigh, 306 N.C. 479, 293 

S.E.2d 770 (1982); Trask v. City of Wilmington, 
64 N.C. App. 17, 306 S.E.2d 832 (1983), cert. 
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For 1984 survey, “Competitive Annexation 

Among Municipalities: North Carolina Adopts 

the Prior Jurisdiction Rule,” see 63 N.C.L. Rev. 

1260 (1985). 

NOTES 

denied, 310 N.C. 630, 315 S.E.2d 697 (1984); In 

re City of Durham Annexation Ordinance No. 

5791, 66 N.C. App. 472, 311 S.E.2d 898 (1984). 

Local act requiring city to extend mu- 

nicipal services, including services under this 

section, to newly annexed areas did not violate 

N.C. Const., Art. II, § 24(1)(a). Piedmont Ford 

Truck Sale v. Greensboro, 324 N.C. 499, 380 

S.E.2d 107 (1989). 

A city has statutory authority to annex 

areas both contiguous and non-contigu- 

ous to its primary corporate limits. It must 

stand ready to provide sewer service (among 

other services) to newly annexed areas on sub- 

stantially the same basis and in the same 

manner in which these services are provided to 

the rest of the city. Davidson County v. City of 

High Point, 321 N.C. 252, 362 S.H.2d 553 

(1987). 
Use of City-Owned Sewage Treatment 

Plant Without Prior Approval of County. 

— Since county had no authority to restrict or 

regulate city’s provision of sewer service to its 

residents, the city could use city-owned sewage 

treatment plant located outside the city but 

within the county, which was upgraded pursu- 

ant to the county's special use permit, with a 

condition attached to the permit requiring the 

county’s prior approval of service to county 

citizens, to meet its statutory mandate to pro- 

vide sewer service to residents in newly an- 

nexed areas without seeking the county’s prior 

approval, even though the facility was located 

in the county. Davidson County v. City of High 

Point, 321 N.C. 252, 362 S.E.2d 553 (1987). 

Discovery. — Judicial review of an annex- 

ation ordinance is a limited judicial review, 

with few similarities to ordinary civil actions 

which are initiated, tried and adjudicated in a 

different manner and for which the Rules of 

Civil Procedure were mostly devised. Neverthe- 

less, since the court reviewing annexation pro- 
ceedings is explicitly authorized to receive evi- 
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dence as to the city’s compliance with the 
various procedures prescribed, as to its annex- 
ation plan meeting the requisites of this sec- 
tion, and as to the area involved being eligible 
for annexation under G.S. 160A-48, in those 
instances where discovery may illuminate 
these issues it is authorized under the Rules of 
Civil Procedure. Campbell v. City of Greens- 
boro, 70 N.C. App. 252, 319 S.E.2d 323, cert. 
denied and appeal dismissed, 312 N.C. 492, 322 
S.E.2d 553 (1984). 
Applied in Kritzer v. Town of Southern 

Pines, 33 N.C. App. 152, 234 S.E.2d 648 (1977); 
In re Annexation Ordinance, 44 N.C. App. 274, 
261 S.E.2d 39 (1979); Knight v. City of 
Wilmington, 73 N.C. App. 254, 326 S.E.2d 376 
(1985); Chapel Hill Country Club, Inc. v. Town 
of Chapel Hill, 97 N.C. App. 171, 388 S.B.2d 
168 (1990). 
Cited in Armento v. City of Fayetteville, 32 

N.C. App. 256, 231 S.E.2d 689 (1977): 
Humphries v. City of Jacksonville, 300 N.C. 
186, 265 S.E.2d 189 (1980); In re Annexation 
Ordinance 301-X, 304 N.C. 565, 284 S.B.2d 475 
(1981); Raintree Homeowners Ass'n v. City of 
Charlotte, 543 F. Supp. 625 (W.D.N.C. 1982): 
McKenzie v. City of High Point, 61 N.C. App. 
393, 301 S.E.2d 129 (1983); Forsyth Citizens 
Opposing Annexation v. City of Winston-Salem, 
Ow. apy. lot, 312.°S'B. od’ 517" (19847 
Livingston v. City of Charlotte, 68 N.C. App. 
265, 314 S.E.2d 303 (1984); In re City of 
Durham Annexation Ordinance Numbered 
5991 for Area A, 69 N.C. App. 77, 316 S.E.2d 
649 (1984); Stillings v. City of Winston-Salem, 
311 N.C. 689, 319 S.E.2d 233 (1984): Piedmont 
Ford Truck Sale, Inc. v. City of Greensboro, 324 
N.C. 499, 380 S.E.2d 107 (1989); Quality Water 
Supply, Inc. v. City of Wilmington, 97 N.C. App. 
400, 388 S.E.2d 608 (1990); Ricks v. Town of 
Selma, 99 N.C. App. 82, 392 S.E.2d 437 (1990): 
Biltmore Square Assocs. v. City of Asheville, 
113 N.C. App. 459, 439 S.E.2d 211 (1994): 
Anthony v. City of Shelby, 152 N.C. App. 144, 
567 S.E.2d 222, 2002 N.C. App. LEXIS 904 
(2002). 

II. MAPS. 

It is not required that proposed sewer 
interceptors be included on the maps that 
accompany annexation reports. Trask v. 
City of Wilmington, 64 N.C. App. 17, 306 S.E.2d 
832 (1983), cert. denied, 310 N.C. 630, 315 
S.E.2d 697 (1984). 
Maps Held Sufficient. — Maps prepared by 

a town as part of its revised annexation plan 
report substantially complied with subdivision 
(1) of this section, although the eastern bound- 
ary and approximately one-fifth of the town 
area were omitted and the map showing the 
general land use pattern contained several 
blank areas representing vacant lots which did 
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not appear as a category on the legend of the 
maps, where both the entire area contiguous to 
the area to be annexed and that area itself were 
included on the map. Moody vy. Town of 
Carrboro, 301 N.C. 318, 271 S.E.2d 265 (1980), 
rehearing denied, 301 N.C. 728, 274 S.E.2d 230 
(1981). 

Ill. PLANS FOR EXTENDING SERVICES. 

A. In General. 

Plans for Extension of Services as Con- 
dition Precedent. — The requirement of 
plans for extension to the area to be annexed of 
all major municipal services performed within 
the municipality at the time of annexation is a 
condition precedent to annexation. In re Annex- 
ation Ordinance, 255 N.C. 633, 122 S.E.2d 690 
(1961). 
The minimum requirements of subdivi- 

sion (3) are that the city provide information 
which is necessary to allow the public and the 
courts to determine whether the municipality 
has committed itself to provide a nondiscrimi- 
natory level of service and to allow a reviewing 
court to determine after the fact whether the 
municipality has timely provided such services. 
In re Annexation Ordinance No. 300-X, 304 
N.C. 549, 284 S.E.2d 470 (1981); Trask v. City of 
Wilmington, 64 N.C. App. 17, 306 S.E.2d 832 
(1983), cert. denied, 310 N.C. 630, 315 S.B.2d 
697 (1984). 

The minimum requirements of the annex- 
ation statute are that the city provide informa- 
tion which is necessary to allow the public and 
the courts to determine whether the municipal- 
ity has committed itself to provide a nondis- 
criminatory level of service and to allow a 
reviewing court to determine after the fact 
whether the municipality has timely provided 
such services. If such services are not provided, 
the residents of the annexed area would be 
entitled to a writ of mandamus requiring the 
municipality to live up to its commitments. 
Cockrell v. City of Raleigh, 306 N.C. 479, 293 
S.E.2d 770 (1982). 

The minimum requirements of the annex- 
ation statute are that the city provide informa- 
tion which is necessary to allow the public and 
the courts to determine whether the municipal- 
ity has committed itself to provide a nondis- 
criminatory level of service. In re City of 
Durham Annexation Ordinance No. 5791, 66 
N.C. App. 472, 311 S.E.2d 898 (1984). 
Providing Forms to Property Owners. — 

Subdivision (3)(b) does not require the city to 
provide notice to the property owners that they 
may request a form providing for extension of 
lines to their property in accordance with the 
financial policies of the city, and in the absence 
of a request, the city is not required to provide 
forms to property owners to be used to request 
extensions from their property to a major main 
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in accordance with the city financial policies for 

such extensions. Barnhardt v. City of 

Kannapolis, 116 N.C. App. 215, 447 S.E.2d 471, 

cert. denied, 338 N.C. 514, 452 S.E.2d 807 

(1994). 
Use of the word “substantially” in subdi- 

vision (3)a does not render the section 

vague and ambiguous. In re Annexation Ordi- 

nance No, 1-21927, 308 N.C. 220, 273 5.Bizd 

224 (1981), 
This Article requires that services be 

provided on substantially the same basis 

and in the same manner as such services are 

provided within the rest of the municipality 

prior to annexation. When a municipality en- 

gages in supplying water to its inhabitants, it 

owes the duty of equal service to consumers 

within its corporate limits, as a general rule. In 

re Annexation Ordinance, 255 N.C. 633, 122 

S.E.2d 690 (1961). 

The city is required by law to provide waste 

disposal services on substantially the same 

basis and in the same manner as such services 

are provided within the municipality prior to 

annexation. Stillings v. City of Winston-Salem, 

63 N.C. App. 618, 306 S.E.2d 489 (1983), rev'd 

on other grounds, 311 N.C. 689, 319 S.E.2d 233 

(1984). 
Subdivision (3)a of this section requires that 

the annexation report reflect the city’s plans to 

provide certain enumerated services on sub- 

stantially the same basis and in the same 

manner as in the rest of the city. In re City of 

Durham Annexation Ordinance No. 5791, 66 

N.C. App. 472, 311 S.E.2d 898 (1984). 

Nowhere in this section does the con- 

cept of equality with “average service” 

appear in reference to the municipal services 

to be supplied by the annexing municipality. No 

reasonable reading of the statutory language 

permits that inference. In re City of Durham 

Annexation Ordinance No. 5791, 66 N.C. App. 

A472, 311 S.E.2d 898 (1984). 

There is no requirement that a munici- 

pality duplicate services, in an area to be 

annexed, which are already available in the 

area. In re Ordinance of Annexation No. 

1977-4, 296 N.C. 1, 249 S.E.2d 698 (1978); In re 

Annexation Ordinance, 300 N.C. 337, 266 

S.E.2d 661 (1980). 
City May Not Delegate Duty of Extend- 

ing Services. — The city must furnish major 
municipal services to areas annexed as pro- 
vided by Parts 2 and 3 of this Article. The 
performance of this duty may not be made to 
depend upon a doubtful contingency, and may 
not be delegated to others by the city so as to 
relieve the city of the duty. If other parties are 
obligated to the city to perform such duty, the 
city must enforce the obligation directly against 
such parties and may not be otherwise relieved 
of its primary duty to the area which it seeks to 
make a part of the city for all other purposes. In 
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re Annexation Ordinance, 255 N.C. 633, 122 

S.E.2d 690 (1961). 

But Plans May Provide Only for Needed 

Services. — Plans for extension of services 

may, of course, take into consideration all cir- 

cumstances and provide only for services if and 

when needed. In re Annexation Ordinance, 255 

N.C. 633, 122 S.E.2d 690 (1961). 

Statement of Plans for Extension of Ser- 

vices. — In its annexation report the city must 

include a statement setting forth the plans of 

the municipality for extending certain enumer- 

ated municipal services to the area to be an- 

nexed on the date of annexation on substan- 

tially the same basis and in the same manner 

as such services are provided within the rest of 

the municipality prior to annexation. Food 

Town Stores, Inc. v. City of Salisbury, 300 N.C. 

91, 265 S.4.2d 123 980). 

Only Services Listed in Subdivision (3) 

Must Be Described in Plan. — The annex- 

ation statute requires municipalities to include 

in their annexation reports plans to extend into 

the area proposed to be annexed only those 

municipal services specifically enumerated in 

subdivision (3) of this section: police protection, 

fire protection, garbage collection, street main- 

tenance, major trunk water mains, and sewer 

outfall lines. Cockrell v. City of Raleigh, 306 

N.C. 479, 293 S.E.2d 770 (1982). 

Other Anticipated Services Need Not Be 

Included. — In a municipal annexation pro- 

ceeding the city is not required to include in its 

annexation report plans for extending into the 

proposed annexation area municipal services 

other than those enumerated in subdivision (3) 

of this section. Cockrell v. City of Raleigh, 306 

N.C. 479, 293 S.E.2d 770 (1982). 

The legislative intent expressed in subdivi- 

sion (3) requires extension of a variety of mu- 

nicipal services, all of which are required for 

the public health and safety. Public transporta- 

tion and parks and recreational facilities do not 

fall within this classification of service. In re 

Annexation Ordinance No. 1219, 62 N.C. App. 

588, 303 S.E.2d 380, cert. denied and appeal 

dismissed, 309 N.C. 820, 310 S.E.2d 351 (1983). 

Municipal services, such as transportation, 

which are not specifically enumerated in sub- 

section (3) are not required to be included in the 

annexation report. Parkwood Ass’n v. City of 

Durham, 124 N.C. App. 603, 478 S.E.2d 204 

(1996). 
Since plans and procedures concerning trans- 

portation are not required by law, a reviewing 

court has no jurisdiction to hear evidence on 

this issue. Parkwood Ass’n vy. City of Durham, 

124 N.C. App. 603, 478 S.E.2d 204 (1996). 

The required information is not that of plans 

for extending all municipal services, but only 

the “major” municipal services. Cockrell v. City 

of Raleigh, 306 N.C. 479, 293 S.E.2d 770 (1982). 

City bus service and TV service are not 
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“major” municipal services required to be 
addressed in the annexation report. Cockrell v. 
City of Raleigh, 306 N.C. 479, 293 S.E.2d 770 
(1982). 
The respondent city was not required to 

file a new services plan under this section 
although the annexation area changed during 
subsequent revisions to the annexation ordi- 
nance, where the only significant change to the 
services plan was the scope of its coverage—the 
services for petitioners remained the 
same—and where the city was bound by the 
terms of the services plan as amended under 
principles of equitable estoppel. Bowers v. City 
of Thomasville, 143 N.C. App. 291, 547 S.E.2d 
68, 2001 N.C. App. LEXIS 277 (2001), cert. 
denied, 353 N.C. 723, 550 S.E.2d 769 (2001). 
Contents of Report. — The report need 

contain only the following: (1) Information on 
the level of services then available in the city, 
(2) a commitment by the city to provide this 
same level of services in the annexed area 
within the statutory period, and (3) the method 
by which the city will finance the extension of 
these services. In re Annexation Ordinance No. 
300-X, 304 N.C. 549, 284 S.E.2d 470 (1981). 

The report need contain only the following: 
(1) information on the level of services then 
available in the city, (2) a commitment by the 
city to provide this same level of services in the 
annexed area within the statutory period, and 
(3) the method by which the city will finance the 
extension of these services. With this minimal 
information, both the city council and the pub- 
lic can make an informed decision of the costs 
and benefits of the proposed annexation, a 
reviewing court can determine whether the city 
has committed itself to a nondiscriminating 
level of services, and the residents and the 
courts have a benchmark against which to 
measure the level of services which the resi- 
dents receive within the statutory period. 
Cockrell v. City of Raleigh, 306 N.C. 479, 293 
S.E.2d 770 (1982). 

Service Is Municipal Even If Performed 
by Another. — A service, such as water or 
sewer service, is a “municipal service” even 
though it is performed or furnished by an 
independent authority or by franchise. Cockrell 
v. City of Raleigh, 306 N.C. 479, 293 S.E.2d 770 
(1982). 
And Must Still Be Included in Plan. — If 

the municipal service is one enumerated in 
subdivision (3) of this section, it must be in- 
cluded in the annexation report, even though it 
is provided by an independent authority or 
under a franchise agreement. Cockrell v. City of 
Raleigh, 306 N.C. 479, 293 S.E.2d 770 (1982). 

The requirement that the annexation report 
contain a statement setting forth the plans for 
extending each major municipal service ex- 
tends to a major service “performed within the 
municipality,” not performed by the municipal- 
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ity. Cockrell v. City of Raleigh, 306 N.C. 479, 
293 S.E.2d 770 (1982). 
Plans Should Be Stated Fully and in 

Detail. — The report of plans for extension of 
services is the cornerstone of the annexation 
procedure under this Part, and to be of greatest 
possible benefit, the plans for services should 
be stated as fully and in as much detail as 
resources of the municipality reasonably per- 
mit. Cockrell v. City of Raleigh, 306 N.C. 479, 
293 S.E.2d 770 (1982), 
Response time is only one of many factors 

that enters into the court’s consideration of 
whether an annexation report reflects plans to 
provide certain required municipal services on 
substantially the same basis and in the same 
manner as in the pre-annexation city area. In 
re City of Durham Annexation Ordinance No. 
5791, 66 N.C. App. 472, 311 S.E.2d 898 (1984). 
Time for Implementing Extension of 

Services. — It would appear from a reading of 
G.S. 160A-49(h) that a city annexing territory 
has one year, and possibly 15 months, to imple- 
ment its plan for extending services to an 
annexed area. In re Ordinance of Annexation 
No. 1977-4, 296 N.C. 1, 249 S.E.2d 698 (1978): 
In re Annexation Ordinance, 300 N.C. 337, 266 
S.E.2d 661 (1980). 
Burden of Showing Noncompliance with 

Subdivision (3). — The burden is on peti- 
tioner to establish, by competent and substan- 
tial evidence, the city’s noncompliance with 
subdivision (3). In re Annexation Ordinance 
No. 300-X, 304 N.C. 549, 284 S.E.2d 470 (1981); 
Cockrell v. City of Raleigh, 306 N.C. 479, 293 
S.E.2d 770 (1982). 
Factors Affecting Whether a Plan Is Dis- 

criminatory. — A town’s established policies 
for the provision of municipal services within 
pre-existing municipal limits should be taken 
into account when determining whether a pro- 
posed plan for extension of services to annexed 
territories is discriminatory. Matheson v. City 
of Asheville, 102 N.C. App. 156, 402 S.E.2d 140 
(1991). 

Plan Held Sufficient. — Trial court did not 
err in finding that city’s report of plans for the 
extension of police protection into annexed area 
met the requirements of this section; the city 
made a prima facie showing of substantial 
compliance where it promised to provide a full 
range of police protection on the same basis and 
manner as in the present municipality and 
where the report then outlined the specific 
services it currently provided, to include a 
regular patrol division, criminal investigation, 
ordinance enforcement and traffic control. 
Thrash v. City of Asheville, 95 N.C. App. 457, 
383 S.E.2d 657 (1989), rev’d on other grounds, 
327 N.C. 251, 393 S.E.2d 842 (1990). 

City’s annexation plan which included provi- 
sions for police and fire protection and capital 
improvements for new water lines complied 
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with subdivision (3)a. of this section, even 

though it did not include provisions for addi- 

tional staff or equipment. Bali Co. v. City of 

Kings Mt., 184 N.C. App. 277, 517 S.E.2d 208 

(1999). 

B. Police and Fire Protection. 

There are many variables that affect the 

level of fire protection afforded to differ- 

ent areas of a municipality: height and size 

of buildings, construction materials, proximity 

of buildings to one another and street pattern, 

among others. In re City of Durham Annex- 

ation Ordinance No. 5791, 66 N.C. App. 472, 

311 S.E.2d 898 (1984). 

Regardless of the level of services that 

county residents receive through a pri- 

vate contractor prior to annexation, the 

city is only required to provide annexed terri- 

tories with substantially the same level of ser- 

vices as are enjoyed in other areas of the city. 

Matheson vy. City of Asheville, 102 N.C. App. 

156, 402 S.E.2d 140 (1991). 

An increase in the police force propor- 

tional to the increase in the population 

attributable to annexation is a sufficiently 

sophisticated plan for the provision of ser- 

vices to meet the requirements of subdivision 

(3)a of this section. Matheson v. City of 

Asheville, 102 N.C. App. 156, 402 S.E.2d 140 

(1991). 
Where city planned to hire three additional 

sworn officers to maintain its current ratio of 

one officer for every 486 citizens, the plan was 

sufficient to meet the requirements of subdivi- 

sion (3)a of this section. Matheson v. City of 

Asheville, 102 N.C. App. 156, 402 S.E.2d 140 

(1991). 
Full Compliance as to Police and Fire 

Protection Shown. — Record of annexation 

proceedings showed prima facie full compliance 

with this section in regard to extension of police 

and fire protection to the area to be annexed. In 

re Annexation Ordinance, 255 N.C. 633, 122 

S.£.2d,690. (1961). 
City had shown prima facie compliance with 

the statute by proposing to provide fire protec- 
tion services to the annexed area under the 
same plan as such services are provided to the 
pre-annexation portions of the city, and similar 
response times should be anticipated. 

Matheson v. City of Asheville, 102 N.C. App. 
156, 402 S.E.2d 140 (1991). 
Response time for the fire services is 

only one of many factors that determines 
whether an annexation report complies with 
statutory requirements for the extension of fire 
protection services. That an annexation report 
did not include an average response time did 
not preclude a finding of compliance with the 
statute. Matheson v. City of Asheville, 102 N.C. 
App. 156, 402 S.E.2d 140 (1991). 
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C. Street Maintenance. 

City Must Plan to Maintain Streets. — So 

far as an annexation proceeding is concerned, 

the primary duty of street maintenance in an 

area after annexation is upon the city, and it 

must in good faith make plans to maintain the 

streets, whether paved or unpaved, on substan- 

tially the same basis and in the same manner 

as such services are provided within the rest of 

the municipality prior to annexation. In re 

Annexation Ordinance, 255 N.C. 638, 122 

S.E.2d 690 (1961). 
And May Not Limit Its Duty to Streets 

Meeting Certain Standards. — A municipal- 

ity may not limit its obligations to maintain 

streets in the area to be annexed by it to those 

streets which are improved to stipulated stan- 

dards by the landowners and developers in the 

area. Any obligation of the landowners and 

developers to the city to improve the streets isa 

matter between them and the municipality and 

is irrelevant to the question of the sufficiency of 

the annexation ordinance to meet the require- 

ments of the statute. In re Annexation Ordi- 

nance, 255 N.C. 633, 122 S.E.2d 690 (1961). 

Even if the property owners and developers 

in the area to be annexed are under a duty to 

the city to pave all streets and provide storm 

sewers and curbs and gutters, the city is in no 

position to rely on this obligation in an annex- 

ation proceeding and thereby shift to others the 

duty which this Article imposes on the city as a 

condition precedent to annexation. In re Annex- 

ation Ordinance, 255 N.C. 633, 122 S.E.2d 690 

(1961). 
Specificity Concerning Street Mainte- 

nance. — A revised annexation plan report 

was sufficiently specific with respect to exten- 

sion of street maintenance services where it 

detailed what services were provided in the 

annexing town and stated that all such services 

would be provided in the annexed area, and 

was not deficient in failing to provide for the 

extension of water and sewer lines where this 

was not a service provided by the town to 

anyone but was a duty vested with an indepen- 

dent water authority. Moody v. Town of 

Carrboro, 301 N.C. 318, 271 S.E.2d 265 (1980), 

rehearing denied, 301 N.C. 728, 274 S.E.2d 230 

(1981). 

D. Water and Sewer Service. 

City May Not Limit Water and Sewer 

Services to Existing Lines. — Where an 

annexation ordinance contains no plans for the 

municipality to extend water and sewer ser- 

vices in the area to be annexed beyond those 

services presently in existence in the area un- 

less the water and sewer lines are extended by 

landowners and developers in the area, the 

ordinance fails to meet the requirements of 

subdivision (3)b of this section. In re Annex- 
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ation Ordinance, 255 N.C. 633, 122 S.E.2d 690 
(1961). 
As to assessment of cost of water and 

sewer extensions upon lots or parcels of land 
abutting directly on lateral mains of water and 
Sewer systems pursuant to former G.S. 160-241 
to 160-248 and G.S. 160-255, see In re Annex- 
ation Ordinance, 255 N.C. 633, 122 S.E.2d 690 
(1961). 
Remedy for Failure to Implement Plan. 

— After an area is annexed, if the residents find 
that the city is not providing them with water 
and sewer services, they may petition the court 
for a writ of mandamus requiring the city to 
provide such services. Matheson v. City of 
Asheville, 102 N.C. App. 156, 402 S.E.2d 140 
(1991). . 
Timetables for Extending Water Mains 

and Sewer Lines. — Since the city included in 
the annexation report its plans and timetables 
for extending the water mains and the sewer 
lines to the area proposed for annexation, it 
met the requirements of subdivisions (3)b and 
(3)e of this section even though no plan or 
associated timetables had been identified for 
the water supply. Matheson vy. City of Asheville, 
102 N.C. App. 156, 402 S.E.2d 140 (1991). 
Failure to Show Extension Was a Major 

Water Main. — Where the plaintiffs offered no 
evidence from which the trial court or appellate 
court could ascertain in this instance that the 
twelve-inch water extension was a “major wa- 
ter main,” and the policy requiring these peti- 
tioners to pay for the cost of water line exten- 
sions to their property was consistent with the 
policy of water line extensions within the pre- 
existing municipal limits, the trial court was 
not in error in concluding the town had sub- 
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stantially complied with all the relevant provi- 
sions of this section. Wallace v. Town of Chapel 
Hill, 93 N.C. App. 422, 378 S.E.2d 225 (1989), 

IV. METHOD OF FINANCING. 

Subdivision (3)d requires only that the 
method of financing be disclosed, not that 
the precise source of each dollar be pinpointed. 
In re Annexation Ordinance No. 300-X, 304 
N.C. 549, 284 S.E.2d 470 (1981). 
Use of Federal Funds to Finance Exten- 

sion of Services. — Although a city’s propos- 
als with reference to the financing of the exten- 
sion of services into the area to be annexed 
contemplated the use of certain federal funds in 
connection with such financing, the method set 
forth in plans to finance extension of the ser- 
vices into the areas to be annexed constituted 
compliance with subdivision (3)d. Dunn v. City 
of Charlotte, 284 N.C. 542, 201 S.E.2d 873 
(kOTA)s 
Budgeting of Funds at Time of Trial 

Held Unnecessary. — Since subdivision (3) of 
this section requires only that the annexing city 
file a statement showing how it will provide and 
finance municipal services to the annexed area, 
and since there is no requirement that avail- 
able services be duplicated, the City of 
Goldsboro, in annexing a federal air force base, 
was not required to have funds budgeted at the 
time of trial to provide municipal services to the 
base in the event the federal government 
ceased providing those services, where the plan 
of annexation was based upon sound estimates 
of anticipated expenditures and revenues. In re 
Ordinance of Annexation No. 1977-4, 296 N.C. 
1, 249 S.E.2d 698 (1978). 

§ 160A-47.1. Limitation on change in financial participa- 
tion prior to annexation. 

For purposes of the extension of water and sewer services required under 
G.S. 160A-47, no ordinance or policy substantially diminishing the financial 
participation of a municipality in the construction of water or sewer facilities 
required under this Article may apply to an area being annexed unless the 
ordinance or policy became effective at least 180 days prior to the date of 
adoption by the municipality of the resolution giving notice of intent to 
consider annexing the area under G.S. 160A-49(a). (1991 lca 25,.s,o2%c..761, s. 
31; 1998-150, s. 13.) 

Editor’s Note. — Session Laws 1991, c. 25, 
s. 2, initially amended G.S. 160A-47 by adding 
a subsection (b). This subsection was recodified 
as new G.S. 160A-47.1 by Session Laws 1991, c. 
761, s. 31, effective July 16, 1991, which pro- 
vides: “G.S. 160A-47(b), as enacted by Section 1 
of Chapter 25 of the 1991 Session Laws, is 
recodified as G.S. 160A-47.1, with a catch line 

to read: ‘Limitation on change in financial par- 
ticipation prior to annexation.’ G.S. 160A-47(a) 
is redesignated as G.S. 160A-47.” 

Section 3 of Session Laws 1991, c. 25 makes 

this section effective April 1, 1991, and applica- 
ble to resolutions of intent adopted on or after 
March 1, 1992. 
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§ 160A-48. Character of area to be annexed. 

(a) A municipal governing board may extend the municipal corporate limits 

to include any area 
(1) Which meets the general standards of subsection (b), and 

(2) Every part of which meets the requirements of either subsection (c) or 

subsection (d). 
(b) The total area to be annexed must meet the following standards: 

(1) It must be adjacent or contiguous to the municipality's boundaries at 

the time the annexation proceeding is begun, except if the entire 

territory of a county water and sewer district created under G.S. 

162A-86(b1) is being annexed, the annexation shall also include any 

noncontiguous pieces of the district as long as the part of the district 

with the greatest land area is adjacent or contiguous to the munici- 

pality’s boundaries at the time the annexation proceeding is begun. 

(2) At least one eighth of the aggregate external boundaries of the area 

must coincide with the municipal boundary. 

(3) No part of the area shall be included within the boundary of another 

incorporated municipality. 

(c) Part or all of the area to be annexed must be developed for urban 

purposes at the time of approval of the report provided for in G.S. 160A-47. 

Area of streets and street rights-of-way shall not be used to determine total 

acreage under this section. An area developed for urban purposes is defined as 

any area which meets any one of the following standards: 

(1) Has a total resident population equal to at least two and three-tenths 

persons for each acre of land included within its boundaries; or 

(2) Has a total resident population equal to at least one person for each 

acre of land included within its boundaries, and is subdivided into lots 

and tracts such that at least sixty percent (60%) of the total acreage 

consists of lots and tracts three acres or less in size and such that at 

least sixty-five percent (65%) of the total number of lots and tracts are 

one acre or less in size; or 

(3) Is so developed that at least sixty percent (60%) of the total number of 

lots and tracts in the area at the time of annexation are used for 

residential, commercial, industrial, institutional or governmental 

purposes, and is subdivided into lots and tracts such that at least sixty 

percent (60%) of the total acreage, not counting the acreage used at 

the time of annexation for commercial, industrial, governmental or 

institutional purposes, consists of lots and tracts three acres or less in 

size. For purposes of this section, a lot or tract shall not be considered 

in use for a commercial, industrial, institutional, or governmental 

purpose if the lot or tract is used only temporarily, occasionally, or on 

an incidental or insubstantial basis in relation to the size and 

character of the lot or tract. For purposes of this section, acreage in 

use for commercial, industrial, institutional, or governmental pur- 

poses shall include acreage actually occupied by buildings or other 

man-made structures together with all areas that are reasonably 

necessary and appurtenant to such facilities for purposes of parking, 

storage, ingress and egress, utilities, buffering, and other ancillary 

services and facilities; or 
(4) Is the entire area of any county water and sewer district created under 

G.S. 162A-86(b1), but this subdivision only applies to annexation by a 

municipality if that: 
a. Municipality has provided in a contract with that district that the 

area is developed for urban purposes; and , 
b. Contract provides for the municipality to operate the sewer system 

of that county water and sewer district; 
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provided that the special categorization provided by this subdivision 
only applies if the municipality is annexing in one proceeding the 
entire territory of the district not already within the corporate limits 
of a municipality; or 

(5) Is so developed that, at the time of the approval of the annexation 
report, all tracts in the area to be annexed are used for commercial, 
industrial, governmental, or institutional purposes. 

(d) In addition to areas developed for urban purposes, a governing board 
may include in the area to be annexed any area which does not meet the 
requirements of subsection (c) if such area either: 

(1) Lies between the municipal boundary and an area developed for urban 
purposes so that the area developed for urban purposes is either not 
adjacent to the municipal boundary or cannot be served by the 
municipality without extending services and/or water and/or sewer 
lines through such sparsely developed area; or 

(2) Is adjacent, on at least sixty percent (60%) of its external boundary, to 
any combination of the municipal boundary and the boundary of an 
He or areas developed for urban purposes as defined in subsection 
oi 

The purpose of this subsection is to permit municipal governing boards to 
extend corporate limits to include all nearby areas developed for urban 
purposes and where necessary to include areas which at the time of annexation 
are not yet developed for urban purposes but which constitute necessary land 
connections between the municipality and areas developed for urban purposes 
or between two or more areas developed for urban purposes. For purposes of 
this subsection, “necessary land connection” means an area that does not 
exceed twenty-five percent (25%) of the total area to be annexed. 

(e) In fixing new municipal boundaries, a municipal governing board shall 
use recorded property lines and streets as boundaries. Some or all of the 
boundaries of a county water and sewer district may also be used when the 
entire aia not already within the corporate limits of a municipality is being 
annexed. 

(f) The area of an abolished water and sewer district shall be considered to 
be a water and sewer district for the purpose of this section even after its 
abolition under G.S. 162A-87.2(b). (1959, c. 1009, s. 4; 1973, c. 426, s. 74; 1983, 
c. 636, s. 15; 1985, c. 757, s. 205(d); 1993 (Reg. Sess., 1994), c. 696, s. 7; ¢. 714, 
s. 7; 1998-150, s. 14.) 

Local Modification. — City of Archdale: 
2001-39 (for ordinances adopted before Decem- 
ber 31, 2002); city of Durham: 1987, c. 606: 
1993, €. 542.8. 1. 

Editor’s Note. — Session Laws 1983, c. 636, 
which amended this section, in s. 37.1, 
amended by Session Laws 1983, c. 768, s. 25, 
provided: “The General Assembly intends by 
this act to repeal all acts and provisions of acts 
that modify the application to particular cities 
and towns of Parts 2 and 3 of Article 4A of 
Chapter 160A of the General Statutes or that 
exempt particular cities or towns from the 
application of either or both of those two Parts. 
Therefore, all such acts and provisions of acts, 
even if not specifically listed and repealed in 
Sections 26 through 35.4 of this act, are re- 
pealed. Neither this section nor Sections 26 
through 35.4 of this act shall affect any annex- 
ation in progress on the dates of ratification of 

this act under any of the repealed or amended 
sections.” 

Section 38 of Session Laws 1983, c. 636 
provided: “This act shall be effective with re- 
spect to all annexations where resolutions of 
intent are adopted on or after the date of 
ratification of this act, except that Sections 36 
and 37 shall become effective with respect to all 
annexations where resolutions of intent are 
adopted on or after July 1, 1984, Sections 25.1 
through 35.5 and Section 37.1 are effective 
upon ratification and Section 25 shall become 
effective as provided in that section. No annex- 
ation where a resolution of intent was adopted 
prior to the date of ratification of this act shall 
be affected by this act except as provided in 
Section 25.” 

The act was ratified June 29, 1983. 
Legal Periodicals. — For survey of 1978 

administrative law, see 57 N.C.L. Rev. 831 
(1979). 
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For 1984 survey, “Competitive Annexation 

Among Municipalities: North Carolina Adopts 

the Prior Jurisdiction Rule,” see 63 N.C.L. Rev. 

1260 (1985). 

CH. 160A. CITIES AND TOWNS §160A-48 

See Legislative Survey, 21 Campbell L. Rev. 

323:(1999), 

CASE NOTES 

Constitutionality. — See In re City of 

Durham Annexation Ordinance No. 5791, 66 

N.C. App. 472, 311 S.E.2d 898 (1984). 

The annexation statutes are not taxa- 

tion statutes, nor are they retrospective taxa- 

tion statutes. Little Red School House, Ltd. v. 

City of Greensboro, 71 N.C. App. 332, 322 

S.E.2d 195 (1984), cert. denied and appeal 

dismissed, 313 N.C. 514, 329 S8.E.2d 392 (1985). 

Question whether area is ripe for annex- 

ation should be addressed under statutory 

criteria set up in this section. Moody v. Town of 

Carrboro, 301 N.C. 318, 271 S.E.2d 265 (1980), 

rehearing denied, 301 N.C. 728, 274 S.E.2d 230 

(1981). 
The entire area to be annexed must 

meet the requirements of subsection (b) of 

this section. In re Annexation Ordinance, 300 

N.C; 387, 266 S.E.2d 661 (1980). 
Cities with 5,000 or more people may annex 

an outlying urban area pursuant to subsection 

(c) of this section and the intervening undevel- 

oped lands pursuant to subsection (d) so long as 

the entire area meets the requirements of sub- 
section (b). In re Annexation Ordinance, 300 

N.C. 337, 266 S.E.2d 661 (1980). 
This Section and § 160A-36 Compared. — 

The provisions of subsections (b), (c) and (e) of 
this section are virtually identical to their coun- 
terparts in subsections (b), (c) and (d) of § 
160A-36. Matheson v. City of Asheville, 102 
N.C. App. 156, 402 S.E.2d 140 (1991). 

This section describes the character of 
areas which may properly be annexed. 
Generally, such an area (i) cannot be in- 
cluded within the boundary of another incorpo- 
rated municipality, (ii) must be adjacent to the 
existing boundaries of the annexing municipal- 
ity, (iii) must be developed for urban purposes 
or must connect an outlying area developed for 
urban purposes with the municipality and (iv) 
wherever practical should use topographic fea- 
tures as boundaries. Matheson v. City of 
Asheville, 102 N.C. App. 156, 402 S.E.2d 140 
(1991). 
Each sub-area must be considered as a 

whole and must qualify under one of the urban 
purposes tests set forth in subsection (c). 
Wallace v. Town of Chapel Hill, 93 N.C. App. 
422, 378. S.E.2d 225 (1989). 

Tests as to Urban Development to Be 
Applied to Whole Annexation Area. — Not 
only must the entire annexation area meet the 
requirements of subsection (c)(1), but even 
more importantly, the tests to determine 

whether an area is developed for urban pur- 

poses must be applied to the annexation area as 

a whole. In re Annexation Ordinance, 284 N.C. 

442. 202 S.E.2d.:143,,(1974); In; re, City of 

Durham Annexation Ordinance No. 5791, 66 

N.C. App. 472, 311 S.E.2d 898 (1984). 

The tests to determine whether an area is 

developed for urban purposes must be applied 

to the annexation area as a whole. In re Ordi- 

nance of Annexation No. 1977-4, 296 N.C. 1, 

249 S.E.2d 698 (1978). 
Division into Sub-Areas or Study Areas 

Improper. — The urban area that a city seeks 
to qualify for annexation under one. of the 
urban purposes tests set forth in subdivisions 
(c)(1) through (c)(3) of this section must be 
considered as a whole, i.e., as one area, and 
may not be divided into sub-areas or study 
areas. In re Annexation Ordinance, 300 N.C. 

337, 266 S'E.2d 661 (1980). 
City acted under a misapprehension of the 

law, and misapplied the statutory standard in 
subdivision (c)(1), in deciding that population 
credits should be applied only in the “study 
area” in which such credits were accumulated, 
rather than applied uniformly to the whole 
area to be annexed. In re Annexation Ordi- 
nance, 284 N.C. 442, 202 S.E.2d 143 (1974). 
Alternative Standards in Subdivisions 

(c)(1) and (c)(2). — This section’s requirement 
that the area to be annexed must be developed 
for urban purposes is satisfied if either the 
standard of subdivision (c)(1) or the standard of 
subdivision (c)(2) is met. It is not required that 
both standards be satisfied. In re Annexation 
Ordinance 301-X, 304 N.C. 565, 284 S.E.2d 475 

(1981). 
To perform the computations required 

by the “subdivision test” under subdivi- 
sion (c)(2) of this section, two figures are 
needed: the total acreage and the subdivided 
acreage. In re Annexation Ordinance 301-X, 
304 N.C. 565, 284 S.E.2d 475 (1981). 
Use of Different Standards Upheld. — 

The trial court did not err in concluding the 
town complied with subsection (c) of this sec- 
tion in annexing three noncontiguous sub-areas 
using different standards for qualifying each of 
the three sub-areas as urban property. Wallace 
v. Town of Chapel Hill, 93 N.C. App. 422, 378 
SiEN2c225"( 1989 ): 
Applicability of Error Margins of 

§ 160A-54 to Calculations Under Subsec- 
tion (c). — The five percent error margins 
allowed in subdivisions (2) and (3) of GS. 
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160A-54 apply exclusively to calculations made 
by the municipality for purposes of establishing 
compliance with the population and subdivi- 
sion tests contained within the alternative 
standards prescribed by subsection (c) of this 
section. Food Town Stores, Inc. v. City of 
Salisbury, 300 N.C. 21, 265 S.E.2d 123 (1980). 

The language of G.S. 160A-54 is free from 
ambiguity and represents a legislative determi- 
nation that margins of error should be allowed 
with respect to the calculations made by a 
municipality to establish compliance with the 
population and subdivision tests of subsection 
(c) of this section, but not with respect to the 
calculations made to establish compliance with 
the use test of subsection (c). Food Town Stores, 
Inc. v. City of Salisbury, 300 N.C. 21, 265 S.E.2d 
123 (1980). 
Counting “Total Resident Population”. 

— A person is properly counted as a member of 
the “total resident population” under this sec- 
tion if such person would have been counted as 
an inhabitant of the proposed area of annex- 
ation under rules governing the last preceding 
decennial census. In re Ordinance of Annex- 
ation No. 1977-4, 296 N.C. 1, 249 S.E.2d 698 
(1978). 
Finding of Domicile Not Required. — 

The annexing unit is not required to make a 
finding that a person is actually domiciled 
within the proposed area of annexation before 
counting that person for the purpose of making 
the population estimate required by this sec- 
tion. In re Ordinance of Annexation No. 1977-4, 
296 N.C. 1, 249 S.E.2d 698 (1978). 
Military Personnel Properly Counted in 

Estimating Annexed Population. — In an 
annexation proceeding the military personnel 
on an air force base in the area to be annexed 
were properly counted in determining the pop- 
ulation estimate required by this section, since 
in accordance with census practice dating back 
to 1790, persons enumerated in the 1970 cen- 
sus who lived on military bases as members of 
the armed forces were counted as residents of 
the states, counties, and minor civil divisions in 
which their installations were located. In re 
Ordinance of Annexation No. 1977-4, 296 N.C. 
1, 249 S.E.2d 698 (1978). 
The purpose of subsection (d) is to permit 

municipal governing boards to extend corpo- 
rate limits to include all nearby areas devel- 
oped for urban purposes and, where necessary, 
to include areas which at the time of annex- 
ation are not yet developed for urban purposes 
but which constitute necessary land connec- 
tions between the municipality and areas de- 
veloped for urban purposes or between two or 
more areas developed for urban purposes. 
Wallace v. Town of Chapel Hill, 93 N.C. App. 
422, 378 S.E.2d 225 (1989). 
Annexation of Intervening Undeveloped 

Land under Subsection (d). — The require- 
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ment that the urban area that a city seeks to 
qualify for annexation be considered as a whole 
does not preclude annexation of intervening 
undeveloped land pursuant to subsection (d) of 
this section. In re Annexation Ordinance, 300 
N.C. 337, 266 S.E.2d 661 (1980). 
Where the area proposed to be annexed by a 

municipality, when considered as a whole, 
meets the requirements of subsections (b) and 
(c) of this section, the fact that a part of the area 
is an undeveloped tract which does not comply 
with the standards set out in the statute does 
not require that such part be excluded from 
annexation. In re Annexation Ordinance, 255 
N.C. 633, 122 S.E.2d 690 (1961). 

The language of this section simply means 
that where a developed tract and an undevel- 
oped tract are included in an area to be an- 
nexed, and the developed tract complies with 
subsection (c), but when the undeveloped tract 
is added, the area as a whole does not so 
comply, then the undeveloped tract must be 
excluded unless it complies with one of the 
requirements of subsection (d). In re Annex- 
ation Ordinance, 255 N.C. 633, 122 S.E.2d 690 
(1961). 
Sub-area under subsection (d) may con- 

sist entirely of tracts of five acres or less. 
Southern Glove Mfg. Co. v. City of Newton, 75 
N.C. App. 574, 331 S.E.2d 180, cert. denied, 314 
N.C. 669, 336 S.E.2d 401 (1985). 
Two lots, 60 percent of external bound- 

aries of which were contiguous to city 
limits or to a part of other land which the city 
proposed to annex, qualified as sub-areas under 
subsection (d)(2), although they allegedly did 
not constitute “necessary land connections,” as 
mentioned in the unnumbered paragraph at 
the end of subsection (d). The unnumbered 
paragraph had to be read as describing the 
sub-areas specifically allowed by subsection (d). 
Southern Glove Mfg. Co. v. City of Newton, 75 
N.C. App. 574, 331 S.E.2d 180, cert. denied, 314 
N.C. 669, 336 S.E.2d 401 (1985). 

In order to establish noncompliance 
with subsection (e) of this section, it must 
be shown: (1) that the boundary of the annexed 
area does not follow topographic features, and 
(2) that it would have been practical for the 
boundary to follow such features. In re City of 
Durham Annexation Ordinance Numbered 
5991 for Area A, 69 N.C. App. 77, 316 S.E.2d 
649, appeal dismissed and cert. denied, 312 
N.C. 493, 322 S.E.2d 553 (1984). 
Annexation of Water and Sewer District. 

— Even though a water and sewer district 
under Chapter 162A is termed a municipal 
corporation, a water and sewer district is a 
municipal corporation organized for a special 
purpose, which does not qualify as a municipal 
corporation for purposes of this Chapter. 
Thrash v. City of Asheville, 95 N.C. App. 457, 
383 S.E.2d 657 (1989), rev’d on other grounds, 
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327 N.C. 251, 393 S.E.2d 842 (1990). 
Annexation of Air Force Base. — A federal 

air force base was subject to annexation by the 
City of Goldsboro where the annexation was 
not for the sole purpose of generating revenue, 
and it did not interfere with federal jurisdic- 
tion. In re Ordinance of Annexation No. 1977-4, 

296 N.C. 1, 249 S.E.2d 698 (1978). 
The annexation of a federal air force base by 

the City of Goldsboro did not create unconsti- 
tutional tax classes. In re Ordinance of Annex- 
ation No. 1977-4, 296 N.C. 1, 249 S.H.2d 698 

(1978). 
Tract Classified as Residential Despite 

Growing of Grass Thereon for Cattle Feed. 
— A city could classify a 1.83 acre tract with a 
rented house located on it as one lot used for 
residential purposes, despite the fact that on 
two separate parts of the lot fescue and sudex 
grass was grown and a person living in the 
neighborhood had been allowed to mow this 
grass, bale it and feed it to his cows. Southern 
Glove Mfg. Co. v. City of Newton, 75 N.C. App. 
574, 331 S.E.2d 180, cert. denied, 314 N.C. 669, 
336 S.E.2d 401 (1985). 
Record of annexation proceedings 

showed prima facie full compliance with 
requirements of this section as to the char- 
acter of the area to be annexed. In re Annex- 
ation Ordinance, 255 N.C. 633, 122 S.E.2d 690 

(1961). 
Discovery. — Judicial review of an annex- 

ation ordinance is a limited judicial review, 
with few similarities to ordinary civil actions 
which are initiated, tried and adjudicated in a 
different manner and for which the Rules of 
Civil Procedure were mostly devised. Neverthe- 
less, since the court reviewing annexation pro- 
ceedings is explicitly authorized to receive evi- 
dence as to the city’s compliance with the 
various procedures prescribed, as to its annex- 
ation plan meeting the requisites of G.S. 160A- 
47, and as to the area involved being eligible for 
annexation under this section, in those in- 

stances where discovery may illuminate these 
issues that it is authorized under the Rules of 
Civil Procedure. Campbell v. City of Greens- 
boro, 70 N.C: App. 252, 319 S.E.2d 323, cert. 
denied and appeal dismissed, 312 N.C. 492, 322 

S.E.2d 553 (1984). 
Commercial Classification Upheld. — 

Two parcels of six and over 41 acres were 
properly classified as commercial where the 
tracts had been consolidated for development 
and tax purposes, all but 19.75 acres had re- 
cently been developed as a commercial shop- 
ping center, and the remaining 19.75 acres, 
contiguous to the shopping center, had been 
cleared and graded, and indirectly served the 
shopping center as a dumping ground. Thrash 
v. City of Asheville, 95 N.C. App. 457, 383 
S.E.2d 657 (1989), rev’d on other grounds, 327 

N.G. 251, 393 S.E.2d 842 (1990). 
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Institutional Classification Upheld. — 
Tract of 5.92 acres owned by local school board 
was properly classified as being in institutional 
use, where the evidence tended to show that 

only because of the unusual circumstance that 
high school was in the process of relocating was 
property not used for agriculture class as it has 
been for most summers since 1978; since the 
property was consistently used for institutional 
purposes for about 13 years prior to the trial, 
the property's disuse was merely a brief hiatus 
which did not disqualify the property from 
being in urban use. Thrash vy. City of Asheville, 
95 N.C. App. 457, 383 S.E.2d 657 (1989), rev'd 
on other grounds, 327 N.C. 251, 393 S.H.2d 842 

(1990). 
Trial court properly classified property 

as industrial in use rather than as vacant; 

where the record supported the trial court’s 
finding that a large part of its 17.7 acres con- 
sisted of a creek and that property owner 
pumped water from the creek for industrial use 
and also discharged effluent into the creek. 
Thrash v. City of Asheville, 95 N.C. App. 457, 
383 S.E.2d 657 (1989), rev’d on other grounds, 

327 N.C. 251, 393 S.E.2d 842 (1990). 
Substantial Compliance with Subdivi- 

sion (c)(3) Shown. — Petitioners/property 
owners failed to overcome the presumption that 
the City substantially complied with subdivi- 
sion (c)(3) of this section when it moved to 
annex disputed areas; mobile homes used to 
meet the “urban purposes” percentage require- 
ment were “constructed” on the lots pursuant to 
“residential purposes” defined by G.S. 160A- 
53(2), and the deletion of a condemned home, 
originally included as a “habitable” residence, 
did not affect the calculations or the city’s 
compliance. Bali Co. v. City of Kings Mt., 134 
N.C. App. 277, 517 S.E.2d 208 (1999). 

It was error to include certain property 
among the acreage counted as subdivided 
and used for residential purposes under subdi- 
vision (c)(3) of this section where such classifi- 
cation did not reflect the factual characteristics 
of the property. Even though recorded plat 
indicated land was subdivided, the property 
had never been surveyed and divided on the 
ground, no lots had been sold, and no roads had 
been constructed and opened for traffic. Such 
land was not subdivided within the meaning of 
subdivision (c)(3) of this section. Thrash v. City 
of Asheville, 327 N.C. 251, 393 S.E.2d 842 

(1990). 
Collateral Estoppel Barred Reclassifica- 

tion of Land Previously Classified as “Va- 
cant.” — Original trial court decision that 
divided the landowner’s property into commer- 
cial and “vacant” portions and the order that 
only the commercial portion be used on remand 
to determine compliance with G.S. 160A- 
48(c)(3) could not be construed as a license to 
attempt to re-classify the vacant acres. United 
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States Cold Storage, Inc. v. City of Lumberton, 
156 N.C. App. 327, 576 S.E.2d 415, 2003 N.C. 
App. LEXIS 124 (2003). 

Collateral estoppel applied where a second 
trial court decision permitted a city to reclassify 
a landowner’s vacant acres for purposes of 
involuntary annexation because the original 
decision included an adjudication that the sub- 
ject area was vacant. United States Cold Stor- 
age, Inc. v. City of Lumberton, 156 N.C. App. 
327, 576 S.E.2d 415, 2003 N.C. App. LEXIS 124 
(2003). 
Actual Minimum Urbanization Is an Es- 

sential Requirement of the Annexation 
Act. — “Sound urban development” does not 
mean a territory may be annexed whenever 
some documentation of record supports its as- 
sessment as urban; it means a territory may be 
annexed when its character reflects some ac- 
tual minimum urbanization. Thrash vy. City of 
Asheville, 327 N.C. 251, 393 S.E.2d 842 (1990). 
Some actual, minimum urbanization of a 

proposed annexation area is required for an- 
nexation Shackelford v. City of Wilmington, 127 
N.C. App. 449, 490 S.E.2d 578 (1997), aff’d, 349 
N.C. 222, 505 S.E.2d 80 (1998). 
Topographic Features Requirement. — 

In addressing the division between urban and 
non-urban areas, this section requires the use 
of topographic features to fix exterior bound- 
aries of the municipality as annexed, but does 
not speak to interior boundaries. Bali Co. v. 
City of Kings Mt., 134 N.C. App. 277, 517 
S.E.2d 208 (1999). 

While this section does not provide “manda- 
tory standards or requirements for annex- 
ation,” the provision itself is mandatory in light 
of the N.C. Supreme Court’s holding in Greene 
v. Town of Valdese, 306 N.C. 79, 291 S.E.2d 630 
that a boundary “must” follow topographic fea- 
tures unless to do so would defeat the annex- 
ation. Arquilla v. City of Salisbury, 136 N.C. 
App. 24, 523 S.H.2d 155, 1999 N.C. App. LEXIS 
1294 (1999), cert. denied, 351 N.C. 350, 543 
S.E.2d 122 (2000). 
Landowners met their burden of showing 

that the boundary of an involuntarily annexed 
area failed to follow natural topographic fea- 
tures, and that it would have been practical for 
the boundary to follow such features. Arquilla v. 
City of Salisbury, 136 N.C. App. 24, 523 S.E.2d 
155, 1999 N.C. App. LEXIS 1294 (1999), cert. 
denied, 351 N.C. 350, 543 S.E.2d 122 (2000). 
Micro Approach Calculations Meet Ur- 

banization Test. — Town met the urbaniza- 
tion test for annexation, where the town used a 
“micro approach” whereby it determined the 
number of dwelling units in each census block 
within the area to be annexed, then determined 

the average family size therein, then multiplied 
the number of dwelling units in each census 
block by the average family size to calculate the 
estimated population of each block, and finally 
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added the block numbers together to produce 
the population estimate. Williams vy. Town of 
Kernersville, 129 N.C. App. 734, 500 S.E.2d 

770, 1998 N.C. App. LEXIS 757 (1998), cert. 
denied, 349 N.C. 241, 516 S.E.2d 611 (1998). 
Governmental Use. — Involuntary annex- 

ation was improper where there was insuffi- 
cient evidence of governmental use on four 
disputed tracts; while the evidence supported a 
finding of common ownership, there was insuf- 
ficient evidence that the lots served a common 
purpose, and the court, therefore, erred in re- 
lying on a plan of future development to classify 
the entire tract as under governmental use. 
Arquilla v. City of Salisbury, 136 N.C. App. 24, 
523 S.E.2d 155, 1999 N.C. App. LEXIS 1294 
(1999), cert. denied, 351 N.C. 350, 543 S.E.2d 
122 (2000). 
Characterization of Property Held 

Proper. — Town could properly classify coun- 
try club’s property as being used for commercial 
or institutional purposes, even though much of 
the property was used as a golf course. Chapel 
Hill Country Club, Inc. v. Town of Chapel Hill, 
97 N.C. App. 171, 388 S.E.2d 168 (1990). 

In addition to topographic features, the 
statute explicitly permits the use of 
streets as boundaries. In order to establish 
non-compliance with subdivision (e) of this sec- 
tion, petitioners must show two things: (1) that 
the boundary of the annexed area does not 
follow topographic features, and (2) that it 
would have been practical for the boundary to 
follow such features. Matheson v. City of 
Asheville, 102 N.C. App. 156, 402 S.E.2d 140 
(1991). 

City Not Required to Extend Annexation 
to Areas in Conflict with Mandatory Stat- 
ute Provisions. — The city was not required 
to extend the boundaries of the proposed an- 
nexation area to include ridge lines where to do 
so would have defeated the city’s compliance 
with the other mandatory portions of the an- 
nexation statute. Matheson v. City of Asheville, 
102 N.C. App. 156, 402 S.E.2d 140 (1991). 
Shoestring Annexation Not Shown. — 

The area to be annexed by the town was not a 
prohibited ribbon, balloon or “shoestring” an- 
nexation, where the annexation area was a 
rectangle, with the easternmost side solidly 
abutted against the existing corporate limits. 
Williams v. Town of Kernersville, 129 N.C. App. 
734, 500 S.E.2d 770, 1998 N.C. App. LEXIS 757 
(1998), cert. denied, 349 N.C. 241, 516 S.E.2d 
611 (1998). 
Contiguity Requirement Met. — Town’s 

annexation ordinance met the contiguity re- 
quirement of this subsection, where more than 
one-eighth of the area to be annexed coincided 
with the municipal boundary. Williams v. Town 
of Kernersville, 129 N.C. App. 734, 500 S.E.2d 
770, 1998 N.C. App. LEXIS 757 (1998), cert. 
denied, 349 N.C. 241, 516 S.E.2d 611 (1998). 
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Annexation areas that were at least one- 
eighth contiguous with the municipal boundary 
and whose portions were connected by street 
right-of-way corridors, complied with the re- 
quirements of G.S. 160A-48(b). Anthony v. City 
of Shelby, 152 N.C. App. 144, 567 S.E.2d 222, 
2002 N.C. App. LEXIS 904 (2002). 
Compliance with Subsection (e). — Suf- 

ficient evidence supported a finding that the 
city substantially complied with this section, 
where the city’s Planning Director testified that 
the city first examined the area to be annexed 
for natural topographic features, and in the 
absence of such features, used a 200 foot set- 

back requirement. Blackwell v. City of 
Reidsville, 129 N.C. App. 759, 502 S.E.2d 371 

(1998), cert. denied, 349 N.C. 352, 517 S.E.2d 

886 (1998). 
Applied in Food Town Stores, Inc. v. City of 

Salisbury, 303 N.C. 539, 279 S.E.2d 557 (1981); 
Garland v. City of Asheville, 63 N.C. App. 490, 
305 S.E.2d 66 (1983); Trask v. City of 
Wilmington, 64 N.C. App. 17, 306 S.E.2d 832 
(1983); Baldwin v. City of Winston-Salem, 710 
F2d 132 (4th Cir. 1983); Knight v. City of 
Wilmington, 73 N.C. App. 254, 326 S.E.2d 376 

CH. 160A. CITIES AND TOWNS §160A-49 

(1985); Thrash v. City of Asheville, 327 N.C. 
251, 393 S.E.2d 842 (1990); Asheville Indus., 
Inc. v. City of Asheville, 112 N.C. App. 713, 436 
S.E.2d 873 (1993); Biltmore Square Assocs. v. 
City of Asheville, 113 N.C. App. 459, 439 S.E.2d 
211 (1994); Thrash v. City of Asheville, 115 N.C. 

App. 310, 444 S.B.2d 482 (1994). 
Cited in Armento v. City of Fayetteville, 32 

N.C. App. 256, 231 S.E.2d 689 (1977); Hawks v. 
Town of Valdese, 299 N.C. 1, 261 S.E.2d 90 
(1980); Humphries v. City of Jacksonville, 300 
N.C. 186, 265 S.E.2d 189 (1980); In re Annex- 
ation Ordinance No. 300-X, 304 N.C. 549, 284 

S.E.2d 470 (1981); Cockrell v. City of Raleigh, 
306 N.C. 479, 293 S.E.2d 770 (1982); Raintree 
Homeowners Ass’n v. City of Charlotte, 543 F-. 
Supp. 625 (W.D.N.C. 1982); McKenzie v. City of 
High Point, 61 N.C. App. 393, 301 S.E.2d 129 
(1983); Livingston v. City of Charlotte, 68 N.C. 
App. 265, 314 S.E.2d 303 (1984); Forsyth Citi- 
zens Opposing Annexation v. City of Winston- 
Salem, 67 N.C. App. 164, 312 S.E.2d 517 (1984); 
Bowers v. City of Thomasville, 143 N.C. App. 
291, 547 S.E.2d 68, 2001 N.C. App. LEXIS 277 

(2001), cert. denied, 353 N.C. 723, 550 S.H.2d 

769 (2001). 

§ 160A-49. Procedure for annexation. 

(a) Notice of Intent. — Any municipal governing board desiring to annex 

territory under the provisions of this Part shall first pass a resolution stating 

the intent of the municipality to consider annexation. Such resolution shall 

describe the boundaries of the area under consideration, fix a date for a public 

informational meeting, and fix a date for a public hearing on the question of 

annexation. The date for the public informational meeting shall be not less 

than 45 days and not more than 55 days following passage of the resolution. 

The date for the public hearing to be not less than 60 days and not more than 

90 days following passage of the resolution. 
(b) Notice of Public Hearing. — The notice of public hearing shall: 

(1) Fix the date, hour and place of the public informational meeting and 
the date, hour, and place of the public hearing. 

(2) Describe clearly the boundaries of the area under consideration, and 
include a legible map of the area. 

(3) State that the report required in G.S. 160A-47 will be available at the 

office of the municipal clerk at least 30 days prior to the date of the 

public informational meeting. 
Include a notice of a property owner’s rights to request water and 
sewer service in accordance with G.S. 160A-47. 

(5) Include an explanation of a property owner’s rights pursuant to 
subsections (f1) and (f2) of this section. 

Such notice shall be given by publication once a week for at least two 
successive weeks prior to the date of the informational meeting in a newspaper 
having general circulation in the municipality and, in addition thereto, if the 
area to be annexed lies in a county containing less than fifty percent (50%) of 
the land area of the municipality, in a newspaper having general circulation in 
the area of proposed annexation. The period from the date of the first 
publication to the date of the last publication, both dates inclusive, shall be not 
less than eight days including Sundays, and the date of the last publication 
shall be not more than seven days preceding the date of public informational 

(4) 
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meeting. If there be no such newspaper, the municipality shall post the notice 
in at least five public places within the municipality and at least five public 
places in the area to be annexed for 30 days prior to the date of public 
informational meeting. In addition, notice shall be mailed at least four weeks 
prior to date of the informational meeting by first class mail, postage prepaid 
to the owners as shown by the tax records of the county of all freehold interests 
in real property located within the area to be annexed. The person or persons 
mailing such notices shall certify to the governing board that fact, and such 
certificate shall become a part of the record of the annexation proceeding and 
shall be deemed conclusive in the absence of fraud. If the notice is returned to 
the city by the postal service by the tenth day before the informational 
meeting, a copy of the notice shall be sent by certified mail, return receipt 
requested, at least seven days before the informational meeting. Failure to 
comply with the mailing requirements of this subsection shall not invalidate 
the annexation unless it is shown that the requirements were not substantially 
complied with. If the governing board by resolution finds that the tax records 
are not adequate to identify the owners of some or all of the parcels of real 
property within the area it may in lieu of the mail procedure as to those parcels 
where the owners could not be so identified, post the notice at least 30 days 
prior to the date of public informational meeting on all buildings on such 
parcels, and in at least five other places within the area to be annexed. In any 
case where notices are placed on property, the person placing the notices shall 
certify that fact to the governing board. 

(c) Action Prior to Informational Meeting. — At least 30 days before the date 
of the public informational meeting, the governing board shall approve the 
report provided for in G.S. 160A-47, and shall make it available to the public 
at the office of the municipal clerk. In addition, the municipality may prepare 
a summary of the full report for public distribution. In addition, the city shall 
post in the office of the city clerk, at least 30 days before the public 
informational meeting, a legible map of the area to be annexed and a list of 
persons holding freehold interests in property in the area to be annexed that 
it has identified. 

(c1) Public Informational Meeting. — At the public informational meeting a 
representative of the municipality shall first make an explanation of the report 
required in G.S. 160A-47. Following such explanation, all persons resident or 
owning property in the territory described in the notice of public hearing, and 
all residents of the municipality, shall be given the opportunity to ask 
questions and receive answers regarding the proposed annexation. 

(d) Public Hearing. — At the public hearing a representative of the 
municipality shall first make an explanation of the report required in G.S. 
160A-47. Following such explanation, all persons resident or owning property 
in the territory described in the notice of public hearing, and all residents of 
the municipality, shall be given an opportunity to be heard. | 

(e) Passage of the Annexation Ordinance. — The municipal governing board 
shall take into consideration facts presented at the public hearing and shall 
have authority to amend the report required by G.S. 160A-47 to make changes 
in the plans for serving the area proposed to be annexed so long as such 
changes meet the requirements of G.S. 160A-47, provided that if the annex- 
ation report is amended to show additional subsections of G.S. 160A-48(c) or 
(d) under which the annexation qualifies that were not listed in the original 
report, the city must hold an additional public hearing on the annexation not 
less than 30 nor more than 90 days after the date the report is amended, and 
notice of such new hearing shall be given at the first public hearing. At any 
regular or special meeting held no sooner than the tenth day following the 
public hearing and not later than 90 days following such public hearing, the 
governing board shall have authority to adopt an ordinance extending the 
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corporate limits of the municipality to include all, or such part, of the area 

described in the notice of public hearing which meets the requirements of G.S. 

160A-48 and which the governing board has concluded should be annexed. The 

ordinance shall: 
(1) Contain specific findings showing that the area to be annexed meets 

the requirements of G.S. 160A-48. The external boundaries of the area 

to be annexed shall be described by metes and bounds. In showing the 

application of G.S. 160A-48(c) and (d) to the area, the governing board 

may refer to boundaries set forth on a map of the area and incorporate 

same by reference as a part of the ordinance. 

(2) Astatement of the intent of the municipality to provide services to the 

area being annexed as set forth in the report required by GS. 

160A-47. 
(3) A specific finding that on the effective date of annexation the munic- 

ipality will have funds appropriated in sufficient amount to finance 

construction of any major trunk water mains and sewer outfalls and 

such water and sewer lines as required in G.S. 160A-47(3)b found 

necessary in the report required by G.S. 160A-47 to extend the basic 

water and/or sewer system of the municipality into the area to be 

annexed, or that on the effective date of annexation the municipality 

will have authority to issue bonds in an amount sufficient to finance 

such construction. If authority to issue such bonds must be secured 

from the electorate of the municipality prior to the effective date of 

annexation, then the effective date of annexation shall be no earlier 

than the day following the statement of the successful result of the 

bond election. 
(4) Fix the effective date for annexation. The effective date of annexation 

may be fixed for any date not less than 70 days nor more than 400 
days from the date of passage of the ordinance. 

(f) Effect of Annexation Ordinance. — Except as provided in subsection (f1) 

of this section, from and after the effective date of the annexation ordinance, 

the territory and its citizens and property shall be subject to all debts, laws, 

ordinances and regulations in force in such municipality and shall be entitled 

to the same privileges and benefits as other parts of such municipality. Real 

and personal property in the newly annexed territory on the January 1 

immediately preceding the beginning of the fiscal year in which the annexation 

becomes effective is subject to municipal taxes as provided in G.S. 160A-58.10. 

Provided that annexed property which is a part of a sanitary district, which 

has installed water and sewer lines, paid for by the residents of said district, 

shall not be subject to that part of the municipal taxes levied for debt service 

for the first five years after the effective date of annexation. If this proviso 

should be declared by a court of competent jurisdiction to be in violation of any 

provision of the federal or State Constitution, the same shall not affect the 

remaining provisions of this Part. If the effective date of annexation falls 
between June 1 and June 30, and the effective date of the privilege license tax 
ordinance of the annexing municipality is June 1, then businesses in the area 
to be annexed shall be liable for taxes imposed in such ordinances from and 
after the effective date of annexation. ; 

(f1) Property Subject to Present-Use Value Appraisal. — If an area de- 
scribed in an annexation ordinance includes agricultural land, horticultural 
land, or forestland that on the effective date of annexation is: 

(1) Land that is being taxed at present-use value pursuant to G.S. 
105-277.4; or 

(2) Land that: 
a. Was on the date of the resolution of intent for annexation being 

used for actual production and is eligible for present-use value 
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taxation under G.S. 105-277.4, but the land has not been in use 
Henan gee production for the required time under G.S. 105-277.3; 
an 

b. The assessor for the county where the land subject to annexation is 
located has certified to the city that the land meets the require- 
ments of this subdivision 

the annexation becomes effective as to that property pursuant to subsection 
(f2) of this section. 

(f2) Effective Date of Annexation for Certain Property. — Annexation of 
property subject to annexation under subsection (f1) of this section shall 
become effective: 

(1) Upon the effective date of the annexation ordinance, the property is 
considered part of the city only (i) for the purpose of establishing city 
boundaries for additional annexations pursuant to this Article and (ii) 
for the exercise of city authority pursuant to Article 19 of this Chapter. 

(2) For all other purposes, the annexation becomes effective as to each 
tract of such property or part thereof on the last day of the month in 
which that tract or part thereof becomes ineligible for classification 
pursuant to G.S. 105-227.4 or no longer meets the requirements of 
subdivision (f1)(2) of this section. Until annexation of a tract or a part 
of a tract becomes effective pursuant to this subdivision, the tract or 
part of a tract is not subject to taxation by the city under Article 12 of 
Chapter 105 of the General Statutes nor is the tract or part of a tract 
entitled to services provided by the city. 

(g) Simultaneous Annexation Proceedings. — If a municipality is consider- 
ing the annexation of two or more areas which are all adjacent to the municipal 
boundary but are not adjacent to one another, it may undertake simultaneous 
proceedings under authority of this Part for the annexation of such areas. 

(h) Remedies for Failure to Provide Services. — If, not earlier than one year 
from the effective date of annexation, and not later than 15 months from the 
effective date of annexation, any person owning property in the annexed 
territory shall believe that the municipality has not followed through on its 
service plans adopted under the provisions of G.S. 160A-47(3) and 160A-49(e), 
for any required service other than water and sewer services such person may 
apply for a writ of mandamus under the provisions of Article 40, Chapter 1 of 
the General Statutes. Relief may be granted by the judge of superior court 

(1) If the municipality has not provided the services set forth in its plan 
submitted under the provisions of G.S. 160A-47(3)a on substantially 
the same basis and in the same manner as such services were 
provided within the rest of the municipality prior to the effective date 
of annexation, and 

(2) If at the time the writ is sought such services set forth in the plan 
submitted under the provisions of G.S. 160A-47(3)a are still being 
provided on substantially the same basis and in the same manner as 
on the date of annexation of the municipality. 

If, not earlier than 24 months from the effective date of the annexation, and 
not later than 27 months from the effective date of the annexation, any person 
Owning property in the annexed area can show that the plans submitted under 
the provisions of G.S. 160A-47(3)c require the construction of major trunk 
water mains and sewer outfall lines and if construction has not been completed 
within two years of the effective date of the annexation, relief may also be 
granted by the superior court by an order to the municipality to complete such 
lines and outfalls within a certain time. Similar relief may be granted by the 
superior court to any owner of property who made a timely request for a water 
or sewer line, or both, pursuant to G.S. 160A-47(3)b and such lines have not 
been completed within two years from the effective date of annexation in 
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accordance with applicable city policies and through no fault of the owner, if 
such owner petitions for such relief not earlier than 24 months following the 
effective date of annexation and not later than 27 months following the 
effective date of annexation. 

If a writ is issued, costs in the action, including a reasonable attorney’s fee 
for such aggrieved person, shall be charged to the municipality. 

(i) No resolution of intent may be adopted under subsection (a) of this 
section unless the city council (or planning agency created or designated under 
either G.S. 160A-361 or the charter) has, by resolution adopted at least one 
year prior to adoption of the resolution of intent, identified the area as being 
under consideration for annexation and included a statement in the resolution 
notifying persons subject to the annexation of their rights under subsections 
(f1) and (f2) of this section; provided, adoption of such resolution of consider- 
ation shall not confer prior jurisdiction over the area as to any other city. The 
area described under the resolution of intent may comprise a smaller area than 
that identified by the resolution of consideration. The resolution of consider- 
ation may have a metes and bounds description or a map and shall remain 
effective for two years after adoption, and shall be filed with the city clerk. A 
new resolution of consideration adopted before expiration of the two-year 
period for a previously adopted resolution covering the same area shall relate 
back to the date of the previous resolution. 

(j) Subsection (i) of this section shall not apply to the annexation of any area 
if the resolution of intent describing the area and the ordinance annexing the 
area both provide that the effective date of the annexation shall be at least one 
year from the date of passage of the annexation ordinance. 

(k) If a valid request for extension of a water or sewer line has been made 
under G.S. 160A-47(3)b, and the extension is not complete at the end of two 
years after the effective date of the annexation ordinance, the owner of the 
property may petition the Local Government Commission for abatement of 
taxes to be paid to the city which have not been levied as of the expiration date 
of the two-year period, if such petition is filed not more than 60 days after the 
expiration of the two-year period. If the Local Government Commission finds 
that the extension to the property was not complete by the end of the two-year 
period, it shall enter an order directing the city not to levy any further ad 
valorem taxes on the property until the fiscal year commencing after comple- 
tion of the extension. In addition, if the Local Government Commission found 
that the extension to the property was not completed by the end of the two-year 
period, and if it finds that for any fiscal year during the period beginning with 
the first day of the fiscal year in which the annexation ordinance became 
effective and ending the last day of the fiscal year in which the two-year period 
expired, the city made an appropriation for construction, operation or main- 
tenance of a water or sewer system (other than payments the city made as a 
customer of the system) from the fund or funds for which ad valorem taxes are 
levied, then the Local Government Commission shall order the city to release 
or refund an amount of the petitioner’s property taxes for that year in question 
in proportion to the percentage of appropriations in the fund made for water 
and sewer services. By way of illustration, if a net amount of one hundred 
thousand dollars ($100,000) was appropriated for water or sewer construction, 
operation or maintenance from a fund which had total expenditures of ten 
million dollars ($10,000,000) and the petitioner’s tax levy was one thousand 
dollars ($1,000), the amount of release or refund shall be ten dollars ($10.00). 

(LA fea city fails to deliver police protection, fire protection, solid waste or 
street maintenance services as provided for in G.S. 160A-47(3)a. within 60 
days after the effective date of the annexation, the owner of the property may 
petition the Local Government Commission for abatement of taxes to be paid 
to the city for taxes that have been levied as of the end of the 60-day period, if 
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the petition is filed not more than 90 days after the expiration of the 60-day 
period. If the Local Government Commission finds that services were not 
extended by the end of the 60-day period, it shall enter an order directing the 
city not to levy any further ad valorem taxes on the property until the fiscal 
year commencing after extension of the municipal services. (1959, c. 1009, s. 5; 
LO fetstGret 2 Oe Si nl Atel O12 Coo 605814519 7 ba Ged L19)85.6351983,, C636, 88.1355: 
6;,12-14, 37; c..768, s. 25;.1985, c..384, s. 1; 1987, .c. 44, 5.2; 1989, c. 598,.s. 12; 
1998-150, s. 15.) 

Local Modification. — City of Durham: 
1993.¢. 342; s_1; city. of Raleigh: 1977, ¢..351:; 
city of Reidsville: 1997-343; town of Matthews: 
2000-100, s. 4.1. Town of Matthews: 2000-100, 
s. 4.1. 

Cross References. — As to effective date of 
certain annexation ordinances adopted from 
January 1, 1987, to August 3, 1987, see GS. 
160A-58.9. 
Editor’s Note. — Session Laws 1983, c. 636, 

which amended this section, in s. 37.1, as 

amended by Session Laws 1983, c. 768, s. 25, 
provided: “The General Assembly intends by 
this act to repeal all acts and provisions of acts 
that modify the application to particular cities 
and towns of Parts 2 and 3 of Article 4A of 
Chapter 160A of the General Statutes or that 
exempt particular cities or towns from the 
application of either or both of those two Parts. 
Therefore, all such acts and provisions of acts, 
even if not specifically listed and repealed in 
Sections 26 through 35.4 of this act, are re- 
pealed. Neither this section nor Sections 26 
through 35.4 of this act shall affect any annex- 
ation in progress on the dates of ratification of 
this act under any of the repealed or amended 
sections.” 

Section 38 of Session Laws 1983, c. 636 

CASE 

The annexation statutes are not taxa- 
tion statutes, nor are they retrospective taxa- 

tion statutes. Little Red School House, Ltd. v. 
City of Greensboro, 71 N.C. App. 382, 322 
S.E.2d 195 (1984), cert. denied and appeal 
dismissed, 313 N.C. 514, 329 S.E.2d 392 (1985). 
Challenges to annexations generally are 

not actionable under U.S. Const., Amend. 

XIV. Raintree Homeowners Ass’n v. City of 
Charlotte, 548 F. Supp. 625 (W.D.N.C. 1982), 
aff'd sub nom. Baldwin v. City of Winston- 
Salem, 710 F.2d 132 (4th Cir. 1983). 
Absolute and literal compliance with 

this section is unnecessary; only substantial 
compliance is required. McKenzie v. City of 
High Point, 61 N.C. App. 398, 301 S.E.2d 129, 
cert. denied, 308 N.C. 544, 302 S.E.2d 885 
(1983). 

The respondent city was not required to file a 
new services plan under this section although 
the annexation area changed during subse- 

provided: “This act shall be effective with re- 
spect to all annexations where resolutions of 
intent are adopted on or after the date of 
ratification of this act, except that Sections 36 
and 37 shall become effective with respect to all 
annexations where resolutions of intent: are 
adopted on or after July 1, 1984, Sections 25.1 
through 35.5 and Section 37.1 are effective 
upon ratification and Section 25 shall become 
effective as provided in that section. No annex- 
ation where a resolution of intent was adopted 
prior to the date of ratification of this act shall 
be affected by this act except as provided in 
Section 25.” 

The act was ratified June 29, 1983. 

Article 40, Chapter 1, referred to in the first 
sentence of subsection (h), was repealed by 
Session Laws 1967, c. 954, s. 4. 
Legal Periodicals. — For survey of 1977 

law on property, see 56 N.C.L. Rev. 1111 (1978). 
For survey of 1982 law on administrative law, 

see 61 N.C.L. Rev. 961 (1983). 
For 1984 survey, “Competitive Annexation 

Among Municipalities: North Carolina Adopts 
the Prior Jurisdiction Rule,” see 63 N.C.L. Rev. 
1260 (1985). 

See Legislative Survey, 21 Campbell L. Rev. 
25, (1999)! 

NOTES 

quent revisions to the annexation ordinance, 
where the only significant change to the ser- 
vices plan was the scope of its coverage—the 
services for petitioners remained the 
same—and where the city was bound by the 
terms of the services plan as amended under 
principles of equitable estoppel. Bowers v. City 
of Thomasville, 143 N.C. App. 291, 547 S.E.2d 
68, 2001 N.C. App. LEXIS 277 (2001), cert. 
denied, 353 N.C. 723, 550 S.E.2d 769 (2001). 
Metes and Bounds Description. — Prop- 

erty descriptions in annexation ordinances 
were not metes and bounds descriptions, where 
the property descriptions did not include 
courses and distances but made reference to 
“lots” that were not identified in the property 
descriptions. Blackwell v. City of Reidsville, 129 
N.C. App. 759, 502 S.E.2d 371 (1998), cert. 
denied, 349 N.C. 352, 517 S.E.2d 886 (1998). 

Identification. — Annexation resolution 
which identified the area under consideration 
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for annexation as a certain township by the 
official mapping of the county fulfilled the re- 
quirement of G.S. 160A-49(i) to identify the 
area under consideration for annexation. An- 
thony v. City of Shelby, 152 N.C. App. 144, 567 
S.E.2d 222, 2002 N.C. App. LEXIS 904 (2002). 
Minimum requirements of the annex- 

ation statute are that the city provide infor- 
mation which is necessary to allow the public 
and the courts to determine whether the mu- 
nicipality has committed itself to provide a 
nondiscriminatory level of service and to allow 
a reviewing court to determine after the fact 
whether the municipality has timely provided 
such services. If such services are not provided, 
the residents of the annexed area would be 
entitled to a writ of mandamus requiring the 
municipality to live up to its commitments, 
Cockrell v. City of Raleigh, 306 N.C. 479, 293 

5,H.2d 770 (1982). 
Purpose of subsection (a), requiring res- 

olution stating intent to consider annex- 
ation, is to record the town board’s decision 

and to mark the formal beginning of the mu- 
nicipality’s actions. This resolution expresses 
the intent of the governing board and it has 
little significance to the public. Kritzer v. Town 
of Southern Pines, 33 N.C. App. 152, 234 S.E.2d 
648 (1977). 
Subsection (a) does not specifically re- 

quire a written resolution, nor is such 
requirement implicit in the fact that the 
resolution must describe the land under consid- 
eration. Kritzer v. Town of Southern Pines, 33 

N.C. App. 152, 234 S.E.2d 648 (1977). 
Form for Extension. — This section, which 

specifically describes the procedure of annex- 
ation and the information that is required to be 
provided to residents of an area to be annexed, 
does not require that the city furnish the form 
described in G.S. 160A-47 without a request. 
Barnhardt v. City of Kannapolis, 116 N.C. App. 
215, 447 S.E.2d 471, cert. denied, 338 N.C. 514, 

452 S.E.2d 807 (1994). 
Reading Report at Public Hearing in 

Compliance with Subsection (d). — Read- 
ing report of proposed annexation in its en- 
tirety at a public hearing is a more detailed 
explanation of the report than a shorter sum- 
mary explanation prepared by a representative 
of the municipality would have been. In this 
manner, those who attend the meeting are 
made aware of each and every provision and 
statement in the report and are then given an 
opportunity to be heard. This is sufficient com- 
pliance with the requirements of subsection (d) 
of this section. In re Annexation Ordinance, 300 

N.C. 337, 266 S.E.2d 661 (1980). 
The proper forum for attacking the ac- 

curacy of projected costs and other items 
in the report not required by statute is the 
hearing before the city council provided under 
this section. Parkwood Ass'n v. City of Durham, 
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124 N.C. App. 603, 478 S.E.2d 204 (1996). 
Right of the general public to sufficient 

notice of proposed annexation is pro- 
tected by subsections (b) and (e). Kritzer v. 
Town of Southern Pines, 33 N.C. App. 152, 234 
S.E.2d 648 (1977). 
The notice of the public hearing must be 

published in a newspaper, or by other means, 
and must contain a clear description of the land 
under consideration. Kritzer v. Town of South- 
ern Pines, 33 N.C. App. 152, 234 S.E.2d 648 

C1907), 
Where materials delivered to the court 

did not include a certificate that notice of 
the public hearing was mailed to all the 
property owners in the affected area as re- 
quired by subsection (b), but there was ample 
evidence that the notices were actually mailed 
and no contention that the property owners did 
not receive the mailed notices, this irregularity 
was so slight that it could not have prejudiced 
petitioner, and it did not require remand of the 
ordinance. Thrash v. City of Asheville, 115 N.C. 
App. 310, 444 S.E.2d 482 (1994). 

Public informational meeting. — City 
substantially complied with the requirement of 
G.S. 160A-49(c1) that property owners be given 
the opportunity to ask questions and receive 
answers regarding a proposed annexation, 
when the trial court found all persons attend- 
ing a public informational meeting were given 
the opportunity to ask one or more questions to 
which city representatives responded: Anthony 
v. City of Shelby, 152 N.C. App. 144, 567 S.E.2d 
222, 2002 N.C. App. LEXIS 904 (2002). 
Extension of Fire and Police Service. — 

Although city did not need to provide the de- 
tails of how it intended to extend fire and police 
service to the annexed area, the city did provide 
this information to petitioners at the hearing; 
further, if the city failed to provide the services 
as promised within the statutory time limits, 
petitioners could apply for a writ of mandamus. 
Parkwood Ass’n vy. City of Durham, 124 N.C. 
App. 6038, 478 S.E.2d 204 (1996). 
By virtue of subsection (e), the govern- 

ing board is prohibited from annexing any 
land except that described in the notice of 
the public hearing. Kritzer v. Town of Southern 
Pines, 33 N.C. App. 152, 234 S.E.2d 648 (1977). 

Sections 160A-37(e), 160A-31(d) and sub- 
section (e) of this section are in pari 
materia. Conover v. Newton, 297 N.C. 506, 256 

S.E.2d 216 (1979). 
Remand Was Appropriate Remedy for 

Alleged Notice Irregularity. — Trial court 
did not err in refusing to declare an involuntary 
annexation ordinance null and void where, as- 

suming arguendo that any alleged procedural 
irregularities pursuant to G.S. 160A-49(b)(3) 
had prejudiced a landowner, the remedy under 
G.S. 160A-50(g)(1) was a remand to the munic- 
ipal governing board for further proceedings. 
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United States Cold Storage, Inc. v. City of 
Lumberton, 156 N.C. App. 327, 576 S.E.2d 415, 
2003 N.C. App. LEXIS 124 (2003). 
Extension of sewer lines and other ser- 

vices into the annexed area, pursuant to 
the plan of annexation, is not a condition 
precedent to annexation, the statutory rem- 
edy for failure to extend such services being an 
application, by a person owning property in the 
annexed territory, for a writ of mandamus to 
compel such performance of the plan. Dale v. 
City of Morganton, 270 N.C. 567, 155 S.E.2d 
136 (1967). 

In reviewing the procedure followed by a 
municipal governing board in an annexation 
proceeding, the question whether the munici- 
pality is then providing services pursuant to 
the plan of annexation is not before the court, 
and the extension of services into an annexed 
area in accordance with the promulgated plan 
is not a condition precedent to annexation. In re 
City of New Bern, 278 N.C. 641, 180 S.E.2d 851 
(1971). 
Time for Implementing Extension of 

Services. — It would appear from a reading of 
subsection (h) of this section that a city annex- 
ing territory has one year, and possibly 15 
months, to implement its plan for extending 
services to an annexed area. In re Ordinance of 
Annexation No. 1977-4, 296 N.C. 1, 249 S.E.2d 

698 (1978). 
Increase in Voters Through Annexation 

Requires Preclearance Under 42 U.S.C. 
§ 1973c. — The increase in the number of 
voters in the municipality resulting from an- 
nexation is a charge of a voting qualification, 
prerequisite, standard, practice, or procedure 
requiring preclearance as contemplated by 42 
U.S.C. § 1973c. Moore v. Swinson, 58 N.C. App. 
714, 294 S.E.2d 381 (1982). 
Elections Held Before Preclearance Un- 

der 42 U.S.C. § 1973c. — Until the city ob- 
tains clearance of its annexations in accordance 
with 42 U.S.C. § 1973c, all future elections 
must be conducted on the basis of the city 
boundaries as they existed before the unpre- 
cleared annexations were made, and citizens 
residing in such annexed areas may not partic- 
ipate in future municipal elections, either as 
electors or as candidates. This relief applies 
only to the right to vote and be a candidate. It 
does not, of course, constitute de-annexation, 
and it does not affect the rights of citizens 
residing in the annexed areas in any other way. 
Moore v. Swinson, 58 N.C. App. 714, 294 S.E.2d 
381 (1982). 
Persons in Annexed Areas May Be De- 

nied Vote During 60-Day Approval Period. 
— Although those in annexed areas become 
citizens of the annexing jurisdiction upon an- 
nexation, under 42 U.S.C. § 19738c, it is proper 
to deny such persons the right to vote on a bond 
referendum held within 60 days of the annex- 
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ation since that section gives the United States 
Attorney General 60 days within which to ap- 
prove an annexation expanding the number of 
voters. 42 U.S.C. § 1973c was designed, in 
part, to enforce U.S. Const., Amend. XV, and it 

preempts all other provisions regarding the 
right to vote in such referenda. Moore vy. 
Swinson, 58 N.C. App. 714, 294 S.E.2d 381 
(1982). 

Failure of Resolution of Intent to State 
Effective Date. — City’s failure to state effec- 
tive date of annexation in its resolution of 
intent was not an omission of an essential 
requirement of the statute but was only a 
“slight irregularity,” which would not invalidate 
annexation proceedings if there has been sub- 
stantial compliance with all essential elements 
of the law. City of Kannapolis v. City of Con- 
cord, 326 N.C. 512, 391 S.E.2d 493 (1990). 
Subsection (g) — “Simultaneous Annex- 

ation Proceedings.” — North Carolina an- 
nexation statutes do not permit municipality to 
annex by voluntary means tract of land that is 
contiguous with its municipal boundaries only 
by virtue of second tract of land being annexed 
simultaneously. City of Kannapolis v. City of 
Concord, 326 N.C. 512, 391 S.E.2d 493 (1990). 
Applied in In re Annexation Ordinance, 44 

N.C. App. 274, 261 S.E.2d 39 (1979); In re 
Annexation Ordinance No. 1219, 62 N.C. App. 
588, 303 S.E.2d 380 (1983); Garland v. City of 
Asheville, 63 N.C. App. 490, 305 S.E.2d 66 
(1983); In re City of Durham Annexation Ordi- 
nance Numbered 5991 for Area A, 69 N.C. App. 
77, 316 S.E.2d 649 (1984); Knight v. City of 
Wilmington, 73 N.C. App. 254, 326 S.E.2d 376 
(1985); Thrash v. City of Asheville, 95 N.C. App. 
457, 383 S.E.2d 657 (1989); Chapel Hill Coun- 
try Club, Inc. v. Town of Chapel Hill, 97 N.C. 
App. 171, 388 S.E.2d 168 (1990). 

Cited in Upchurch v. City of Raleigh, 252 
N.C. 676, 114 S.E.2d 772 (1960); Armento v. 
City of Fayetteville, 32 N.C. App. 256, 231 
S.E.2d 689 (1977); Humphries v. City of Jack- 
sonville, 300 N.C. 186, 265 S.E.2d 189 (1980); 
In re City of Durham Annexation Ordinance 
No. 5791, 66 N.C. App. 472, 311 S.E.2d 898 
(1984); Forsyth Citizens Opposing Annexation 
v. City of Winston-Salem, 67 N.C. App. 164, 312 
S.E.2d 517 (1984); Town of Hazelwood v. Town 
of Waynesville, 83 N.C. App. 670, 351 S.E.2d 
558 (1987); Town of Hazelwood v. Town of 
Waynesville, 320 N.C. App. 89, 357 S.E.2d 686 
(1987); Matheson v. City of Asheville, 102 N.C. 
App. 156, 402 S.E.2d 140 (1991); Asheville 
Indus., Inc. v. City of Asheville, 112 N.C. App. 
713, 486 S.E.2d 873 (1993); Biltmore Square 
Assocs. v. City of Asheville, 1138 N.C. App. 459, 
439 §.E.2d 211 (1994); Williams v. Town of 
Kernersville, 129 N.C. App. 734, 500 S.E.2d 
770, 1998 N.C. App. LEXIS 757 (1998), cert. 
denied, 349 N.C. 241, 516 S.E.2d 611 (1998). 
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OPINIONS OF ATTORNEY GENERAL 

As to the application of municipal priv- Edwin C. Ipock, Goldsboro City Attorney, 40 
ilege license taxes to newly annexed terri- N.C.A.G. 863 (1970). 
tory, see opinion of the Attorney General to Mr. 

§ 160A-49.1. Contract with rural fire department. 

(a) If the area to be annexed described in a resolution of intent passed under 
G.S. 160A-49(a) includes an area in an insurance district defined under G.S. 
153A-233, a rural fire protection district under Article 3A of Chapter 69 of the 
General Statutes, or a fire service district under Article 16 of Chapter 153A of 
the General Statutes, and a rural fire department was on the date of adoption 
of the resolution of intent providing fire protection in the area to be annexed, 
then the city (if the rural fire department makes a written request for a good 
faith offer, and the request is signed by the chief officer of the fire department 
and delivered to the city clerk no later than 15 days before the public hearing) 
is required to make a good faith effort to negotiate a five-year contract with the 
rural fire department to provide fire protection in the area to be annexed. 

(b) If the area is a rural fire protection district or a fire service district, then 
an offer to pay annually for the term of the contract the amount of money that 
the tax rate in the district in effect on the date of adoption of the resolution of 
intent would generate based on property values on January 1 of each year in 
the area to be annexed which is in such a district is deemed to be a good faith 
offer of consideration for the contract. 

(c) If the area is an insurance district but not a rural fire protection district 
or fire service district, then an offer to pay annually over the term of the 
contract the amount of money which is determined to be the equivalent of the 
amount which would be generated by multiplying the fraction of the city’s 
general fund budget in that current fiscal year which is proposed to be 
expended for fire protection times the tax rate for the city in the current year, 
and multiplying that result by the property valuation in the area to be annexed 
which is served by the rural fire department is deemed to be a good faith offer 
of consideration for the contract; Provided that the payment shall not exceed 
the equivalent of fifteen cents (15¢) on one hundred dollars ($100.00) valuation 
of annexed property in the district according to county valuations for the 
current fiscal year. 

(d) Any offer by a city to a rural fire department which would compensate 
the rural fire department for revenue loss directly attributable to the annex- 
ation by paying such amount annually for five years, is deemed to be a good 
faith offer of consideration for the contract. i 

(e) Under subsections (b), (c), or (d) of this section, if the good faith offer is 
for first responder service, an offer of one-half the calculated amount under 
those subsections is deemed to be a good faith offer. 
_ (f) This section does not obligate the city or rural fire department to enter 
into any contract. 

(g) The rural fire department may, if it feels that no good faith offer has been 
made, appeal to the Local Government Commission within 30 days following 
the passage of an annexation ordinance. The rural fire department may apply 
to the Local Government Commission for an order staying the operation of the 
annexation ordinance pending the outcome of the review. The Commission 
may grant or deny the stay in its discretion upon such terms as it deems 
proper, and it may permit annexation of any part of the area described in the 
ordinance concerning which no question for review has been raised, provided 
that no other appeal under G.S. 160A-50 is pending. 

(h) The Local Government Commission may affirm the ordinance, or if the 
Local Government Commission finds that no good faith offer has been made, it 
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shall remand the ordinance to the municipal governing board for further 
proceedings, and the ordinance shall then not become effective unless the Local 
Government Commission finds that a good faith offer has been made. 

(i) Any party to the review under subsection (h) may obtain judicial review 
in accordance with Chapter 150B of the General Statutes. (1983, c. 636, s. 21; 
19875 70:°827, 67 *L.) 

Cross References. — As to effective date of 
annexation ordinances adopted under Article 
4A of Chapter 160A, see G.S. 160A-58.9A. 

Editor’s Note. — Session Laws 1983, c. 636, 
which amended this section, in s. 37.1, as 
amended by Session Laws 1983, c. 768, s. 25, 
provided: “The General Assembly intends by 
this act to repeal all acts and provisions of acts 
that modify the application to particular cities 
and towns of Parts 2 and 3 of Article 4A of 
Chapter 160A of the General Statutes or that 
exempt particular cities or towns from the 
application of either or both of those two Parts. 
Therefore, all such acts and provisions of acts, 
even if not specifically listed and repealed in 
Sections 26 through 35.4 of this act, are re- 
pealed. Neither this section nor Sections 26 
through 35.4 of this act shall affect any annex- 
ation in progress on the dates of ratification of 

this act under any of the repealed or amended 
sections.” 

Section 38 of Session Laws 1983, c. 636 
provided: “This act shall be effective with re- 
spect to all annexations where resolutions of 
intent are adopted on or after the date of 
ratification of this act, except that Sections 36 
and 37 shall become effective with respect to all 
annexations where resolutions of intent are 
adopted on or after July 1, 1984, Sections 25.1 
through 35.5 and Section 37.1 are effective 
upon ratification and Section 25 shall become 
effective as provided in that section. No annex- 
ation where a resolution of intent was adopted 
prior to the date of ratification of this act shall 
be affected by this act except as provided in 
Section 25.” 

The act was ratified June 29, 1983. 

CASE NOTES 

Section Required to Be Followed Only 
Where Annexation Achieved Under Chap- 
ter 160A, Art. 4A, Part 3. — Section 160A-47, 
dealing with the submission of plans by the 
municipality for the extension of municipal 
services (including police and fire protection, 
solid waste collection, and street maintenance), 
this section and G.S. 160A-49.3, dealing with 
contracting for fire protection and sewage ser- 
vices, are required to be followed by a munici- 
pality only where the annexation is to be 
achieved under Chapter 160A, Art. 4A, Part 3. 
Piedmont Ford Truck Sales, Inc. v. City of 
Greensboro, 90 N.C. App. 692, 370 S.E.2d 262 
(1988), rev’d on other grounds, 324 N.C. 499, 

380 S.E.2d 107 (1989). 

Local act requiring city to extend mu- 
nicipal services, including services relating to 
health and sanitation, in a manner not autho- 
rized except when annexation is accomplished 
under general law was in contravention of N.C. 
Const., Art. II, § 24(a), and therefore void. 
Piedmont Ford Truck Sales, Inc. v. City of 
Greensboro, 90 N.C. App. 692, 370 S.E.2d 262 
(1988), rev'd on other grounds, 324 N.C. 499, 
380 S.E.2d 107 (1989). 

Cited in Piedmont Ford Truck Sale, Inc. v. 
City of Greensboro, 324 N.C. 499, 380 S.E.2d 
107 (1989); Chapel Hill Country Club, Inc. v. 
Town of Chapel Hill, 97 N.C. App. 171, 388 
S.E.2d 168 (1990). 

§ 160A-49.2. Assumption of debt. 

(a) If the city has annexed any area which is served by a rural fire 
department and which is in an insurance district defined under G.S. 153A-233, 
a rural fire protection district under Article 3A of Chapter 69 of the General 
Statutes or a fire service district under Article 16 of Chapter 153A of the 
General Statutes, then upon the effective date of annexation if the city has not 
contracted with the rural fire department for fire protection, or when the rural 
fire department ceases to provide fire protection under contract, then the city 
shall pay annually a proportionate share of any payments due on any debt 
(including principal and interest) relating to facilities or equipment of the rural 
fire department, if the debt was existing at the time of adoption of the 
resolution of intent, with the payments in the same proportion that the 
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assessed valuation of the area of the district annexed bears to the assessed 

valuation of the entire district on the date the annexation ordinance becomes 

effective or another date for valuation mutually agreed upon by the city and 

the fire department. 
(b) The city and rural fire department shall jointly present a payment 

schedule to the Local Government Commission for approval and no payment 

may be made until such schedule is approved. (1983, c. 636, s. 23; 1998-150, s. 

16.) 

Editor’s Note. — Session Laws 1983, c. 636, 
which amended this section, in s. 37.1, as 
amended by Session Laws 1983, c. 768, s. 25, 
provided: “The General Assembly intends by 
this act to repeal all acts and provisions of acts 
that modify the application to particular cities 
and towns of Parts 2 and 3 of Article 4A of 
Chapter 160A of the General Statutes or that 
exempt particular cities or towns from the 
application of either or both of those two Parts. 
Therefore, all such acts and provisions of acts, 
even if not specifically listed and repealed in 
Sections 26 through 35.4 of this act, are re- 
pealed. Neither this section nor Sections 26 
through 35.4 of this act shall affect any annex- 
ation in progress on the dates of ratification of 
this act under any of the repealed or amended 
sections.” 

Section 38 of Session Laws 1983, c. 636 
provided: “This act shall be effective with re- 
spect to all annexations where resolutions of 
intent are adopted on or after the date of 
ratification of this act, except that Sections 36 
and 37 shall become effective with respect to all 
annexations where resolutions of intent are 
adopted on or after July 1, 1984, Sections 25.1 

through 35.5 and Section 37.1 are effective 
upon ratification and Section 25 shall become 
effective as provided in that section. No annex- 
ation where a resolution of intent was adopted 
prior to the date of ratification of this act shall 
be affected by this act except as provided in 
Section 25.” . 

The act was ratified June 29, 1983. 

§ 160A-49.3. Contract with private solid waste collection 
firm(s). 

(a) If the area to be annexed described in a resolution of intent passed under 
G.S. 160A-49(a) includes an area where a private solid waste collection firm or 
firms: 

(1) On the ninetieth day preceding the date of adoption of the resolution 
of intent in accordance with G.S. 160A-49(j) or 

(2) On the ninetieth day preceding the date of adoption of the resolution 
of consideration in accordance with G.S. 160A-49(@) 

was providing solid waste collection services in the area to be annexed, and is 
still providing such services on the date of adoption of the resolution of intent, 
and: 

(3) By reason of such annexation any franchise with a county or arrange- 
ments with third parties for solid waste collection will be terminated, 
and 

(4) During the 90 day period preceding the date of adoption of the 
resolution of intent or resolution of consideration provided by subdi- 
visions (1) or (2) of this subsection, the firm had in such area an 
average of 50 or more residential customers or a monthly average 
revenue from nonresidential customers in such area of five hundred 
dollars ($500.00) or more; provided that customers shall be included 
in such calculation only if policies of the city will provide solid waste 
collection to those customers such that arrangements between the 
solid waste firm and the customers will be terminated, and 

(5) [fsuch firm makes a written request that it wishes to contract, signed 
by an officer or owner of the firm, and delivered to the city clerk at 
least 10 days before the public hearing, 

unless other arrangements satisfactory to the private solid waste collection 
firm or firms have been made, the city shall either: 

238 



§160A-49.3 ART. 4A. EXTENSION OF LIMITS $160A-49.3 

(6) Contract with such solid waste collection firm(s) for a period of two 
years after the effective date of the annexation ordinance to allow the 
solid waste collection firm(s) to provide collection services to the city in 
the area to be annexed for sums determined under subsection (d) of 
this section, or 

(7) Pay to the solid waste collection firm(s) in lieu of a contract a sum 
equal to the economic loss determined under subsection (f) of this 
section. 

(b) The city shall make a good faith effort to provide at least 20 days before 
the public hearing a copy of the resolution of intent to each private firm 
providing solid waste collection services in the area to be annexed. 

(c) The city may require that the contract contain: 
(1) A requirement that the private firm post a performance bond and 

maintain public liability insurance coverage; 
(2) Arequirement that the private firm agree to service customers in the 

annexed area that were not served by that firm on the effective date 
of annexation; 

(3) A provision that divides the annexed area into service areas if there 
were more than one firm being contracted within the area, such that 
the entire area is served by the private firms, or by the city as to 
customers not served by the private firms; 

(4) A provision that the city may serve customers not served by the firm 
on the effective date of annexation; 

(5) A provision that the contract can be cancelled for substantial viola- 
; tions of the contract, but no contract may be cancelled on these 

grounds unless the Local Government Commission finds that sub- 
stantial violations have occurred, except that the city may suspend 
the contract for up to 30 days if it finds substantial violation of health 
laws; 

(6) Performance standards, not exceeding city standards, with provision 
that the contract may be cancelled for substantial violations of those 
standards, but no contract may be cancelled on those grounds unless 
the Local Government Commission finds that substantial violations 
have occurred; 

(7) A provision for monetary damages if there are violations of the 
contract or of performance standards. 

(d) If the services to be provided to the city by reason of the annexation are 
substantially the same as rendered under the franchise with the county or 
arrangements with the parties, the amount paid by the city shall be at least 
ninety percent (90%) of the amount paid or required under the existing 
franchise or arrangements. If such services are required to be adjusted to 
conform to city standards or as a result of changes in the number of customers 
and as a result there are changes in disposal costs (including mileage and 
landfill charges), requirements for storage capacity (dumpsters and/or residen- 
tial carts), and/or frequency of collection, the amount paid by the city for the 
service shall be increased or decreased to reflect the value of such adjusted 
services as if computed under the existing franchise or arrangements. In the 
event agreement cannot be reached between the city and the private firm 
under this subsection, such matters shall be determined by the Local Govern- 
ment Commission. 

(e) The city may, at any time after one year’s operation thereunder, 
terminate a contract made with the solid waste collection firm under subsec- 
tion (a) of this section upon payment to said firm of an amount equal to the 
economic loss determined in subsection (f) of this section, but discounted by the 
percentage of the contract which has elapsed prior to the effective date of the 
termination. 
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(f) As used in this section, “economic loss” is 12 times the average monthly 

revenue for the three months prior to the passage of the resolution of intent or 

resolution of consideration, as applicable under subsection (a) of this section, 

collected or due the private firm for residential, commercial, and industrial 

collection service in the area annexed or to be annexed. 

(g) The private firm may, if it contends that no contract has been offered, 

appeal to the Local Government Commission within 30 days following passage 

of an annexation ordinance. The private firm may appeal to the Local 

Government Commission for an order staying the operation of the annexation 

ordinance pending the outcome of the review. The Commission may grant or 

deny the stay upon such terms as it deems proper. If the Local Government 

Commission finds that the city has not made an offer which complies with this 

section, it shall remand the ordinance to the municipal governing board for 

further proceedings, and the ordinance shall not become effective until the 

Local Government Commission finds that such an offer has been made. Either 

the private firm or the city may obtain judicial review in accordance with 

Chapter 150B of the General Statutes. 
(h) A firm which has given notice under subsection (a) of this section that it 

desires to contract, and any firm that the city believes is eligible to give such 

notice, shall make available to the city not later than 10 business days 

following a written request of the city, sent by certified mail return receipt 

requested, all information in its possession or control, including but not limited 

to operational, financial and budgetary information, necessary for the city to 

determine if the firm qualifies for the benefits of this section and to determine 

the nature and scope of the potential contract and/or economic loss. The firm 

forfeits its rights under this section if it fails to make a good faith response 

within 10 business days following receipt of the written request for information 

from the city, provided that the city’s written request so states by specific 

reference to this section. (1985, c. 610, s. 4; 1987, c. 827, s. 1; 1989, c. 598, s. 9; 

1998-150, s. 17.) 

Cross References. — As to effective date of 
annexation ordinances adopted under Article 
4A of Chapter 160A, see G.S. 160A-58.9A. 

CASE NOTES 

Section Required to Be Followed Only 
Where Annexation Achieved Under Chap- 
ter 160A, Art. 4A, Part 3. — Section 160A-47, 
dealing with the submission of plans by the 
municipality for the extension of municipal 
services (including police and fire protection, 
solid waste collection, and street maintenance), 
and G.S. 160A-49.1 and this section, dealing 
with contracting for fire protection and sewage 
services, are required to be followed by a mu- 
nicipality only where the annexation is to be 
achieved under Chapter 160A, Art. 4A, Part 3. 
Piedmont Ford Truck Sales, Inc. v. City of 
Greensboro, 90 N.C. App. 692, 370 S.E.2d 262 
(1988), rev'd on other grounds, 324 N.C. 499, 
380 S.E.2d 107 (1989). 

§ 160A-50. Appeal. 

Local act requiring city to extend mu- 
nicipal services, including services relating to 
health and sanitation, in a manner not autho- 
rized except when annexation is accomplished 
under general law was in contravention of N.C. 
Const., Art. II, § 24(a), and therefore void. 

Piedmont Ford Truck Sales, Inc. v. City of 
Greensboro, 90 N.C. App. 692, 370 S.E.2d 262 
(1988), rev'd on other grounds, 324 N.C, 499, 

380 S.E.2d 107 (1989). 
Cited in Piedmont Ford Truck Sale, Inc. v. 

City of Greensboro, 324 N.C. 499, 380 S.E.2d 
MOOK) IE 

(a) Within 60 days following the passage of an annexation ordinance under 
authority of this Part, any person owning property in the annexed territory 
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who shall believe that he will suffer material injury by reason of the failure of 
the municipal governing board to comply with the procedure set forth in this 
Part or to meet the requirements set forth in G.S. 160A-48 as they apply to his 
property may file a petition in the superior court of the county in which the 
municipality is located seeking review of the action of the governing board. 

(b) Such petition shall explicitly state what exceptions are taken to the 
action of the governing board and what relief the petitioner seeks. Within 10 
days after the petition is filed with the court, the person seeking review shall 
serve copies of the petition by registered mail, return receipt requested, upon 
the municipality. 

(c) Within 15 days after receipt of the copy of the petition for review, or 
within such additional time as the court may allow, the municipality shall 
transmit to the reviewing court 

(1) Atranscript of the portions of the municipal journal or minute book in 
which the procedure for annexation has been set forth and 

(2) Acopy of the report setting forth the plans for extending services to the 
annexed area as required in G.S. 160A-47. 

(d) If two or more petitions for review are submitted to the court, the court 
may consolidate all such petitions for review at a single hearing, and the 
municipality shall be required to submit only one set of minutes and one report 
as required in subsection (c). 

(e) At any time before or during the review proceeding, any petitioner or 
petitioners may apply to the reviewing court for an order staying the operation 
of the annexation ordinance pending the outcome of the review. The court may 
grant or deny the stay in its discretion upon such terms as it deems proper, and 
it May permit annexation of any part of the area described in the ordinance 
concerning which no question for review has been raised. 

(f) The court shall fix the date for review of annexation proceedings under 
this Part, which review date shall preferably be within 30 days following the 
last day for receiving petitions to the end that review shall be expeditious and 
without unnecessary delays. The review shall be conducted by the court 
without a jury. The court may hear oral arguments and receive written briefs, 
and may take evidence intended to show either 

(1) That the statutory procedure was not followed, or 
(2) That the provisions of G.S. 160A-47 were not met, or 
(3) That the provisions of G.S. 160A-48 have not been met. 

(g) The court may affirm the action of the governing board without change, 
or it may 

(1) Remand the ordinance to the municipal governing board for further 
proceedings if procedural irregularities are found to have materially 
prejudiced the substantive rights of any of the petitioners. 

(2) Remand the ordinance to the municipal governing board for amend- 
ment of the boundaries to conform to the provisions of G.S. 160A-48 if 
it finds that the provisions of G.S. 160A-48 have not been met; 
provided, that the court cannot remand the ordinance to the munici- 
pal governing board with directions to add area to the municipality 
which was not included in the notice of public hearing and not 
provided for in plans for service. 

(3) Remand the report to the municipal governing board for amendment 
of the plans for providing services to the end that the provisions of 
G.S. 160A-47 are satisfied. 

(4) Declare the ordinance null and void, if the court finds that the 
ordinance cannot be corrected by remand as provided in subdivisions 
(1), (2), or (3) of this subsection. 

If any municipality shall fail to take action in accordance with the court’s 
instructions upon remand within 90 days following entry of the order embod- 
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ying the court’s instructions, the annexation proceeding shall be deemed null 

and void. 
(h) Any party to the review proceedings, including the municipality, may 

appeal to the Court of Appeals from the final judgment of the superior court 

under rules of procedure applicable in other civil cases. The superior court may, 

with the agreement of the municipality, permit annexation to be effective with 

respect to any part of the area concerning which no appeal is being made and 

which can be incorporated into the city without regard to any part of the area 

concerning which an appeal is being made. 

(i) If part or all of the area annexed under the terms of an annexation 

ordinance is the subject of an appeal to the superior court, Court of Appeals or 

Supreme Court on the effective date of the ordinance, then the ordinance shall 

be deemed amended to make the effective date with respect to such area the 

last day of the next full calendar month following the date of the final judgment 

of the superior court or appellate division, whichever is appropriate, or the 

date the municipal governing board completes action to make the ordinance 

conform to the court’s instructions in the event of remand. For the purposes of 

this subsection, a denial of a petition for rehearing or for discretionary review 

shall be treated as a final judgement. 
(4) If a petition for review is filed under subsection (a) of this section or an 

appeal is filed under G.S. 160A-49.1(g) or G.S. 160A-49.3(g), and a stay is 

granted, then the time periods of two years, 24 months or 27 months provided 

in G.S. 160A-47(3)c, 160A-49(h), or 160A-49(j) are each extended by the lesser 

of the length of the stay or one year for that annexation. 

(k) The provisions of subsection (i) of this section shall apply to any judicial 

review authorized in whole or in part by G.S. 160A-49.1(i) or G.S. 160A-49.3(g). 

(1) In any proceeding related to an annexation ordinance appeal under this 

section, a city shall not state a claim for lost property tax revenue caused by the 

appeal. Nothing in this Article shall be construed to mean that as a result of an 

appeal a municipality may assert a claim for property tax revenue lost during 

the pendency of the appeal. 
(m) Any settlement reached by all parties in an appeal under this section 

may be presented to the superior court in the county in which the municipality 

is located. If the superior court, in its discretion, approves the settlement, it 

shall be binding on all parties without the need for approval by the General 

Assembly. (1959, c. 1009, s. 6; 1973, c. 426, s. 74; 1981, c. 682, ss. 20, 21; 1983, 

c. 636, s. 14.1; 1989, c. 598, s. 10; 1995 (Reg. Sess., 1996), c. 746, s. 3; 1998-150, 

s. 18; 1999-148, s. 1.) 

Cross References. — As to effective date of 
annexation ordinances adopted under Article 
AA of Chapter 160A, see G.S. 160A-58.9A. 

Editor’s Note. — Session Laws 1983, c. 636, 
which amended this section, in s. 37.1, as 

amended by Session Laws 1983, c. 768, s. 25, 

provided: “The General Assembly intends by 
this act to repeal all acts and provisions of acts 
that modify the application to particular cities 
and towns of Parts 2 and 3 of Article 4A of 
Chapter 160A of the General Statutes or that 
exempt particular cities or towns from the 
application of either or both of those two Parts. 
Therefore, all such acts and provisions of acts, 

even if not specifically listed and repealed in 
Sections 26 through 35.4 of this act, are re- 
pealed. Neither this section nor Sections 26 
through 35.4 of this act shall affect any annex- 
ation in progress on the dates of ratification of 

this act under any of the repealed or amended 

sections.” 
Section 38 of Session Laws 1983, c. 636 

provided: “This act shall be effective with re- 
spect to all annexations where resolutions of 
intent are adopted on or after the date of 
ratification of this act, except that Sections 36 
and 37 shall become effective with respect to all 
annexations where resolutions of intent are 
adopted on or after July 1, 1984, Sections 25.1 
through 35.5 and Section 37.1 are effective 
upon ratification and Section 25 shall become 
effective as provided in that section. No annex- 
ation where a resolution of intent was adopted 
prior to the date of ratification of this act shall 
be affected by this act except as provided in 

Section 25.” 
The act was ratified June 29, 1983. 
The subsection designation (/) was assigned 
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by the Revisor of Statutes, the subsection des- 
ignation in Session Laws 1995 (Reg. Sess., 
1996), c. 746, s. 3, having been (m). 

Effect of Amendments. — Session Laws 
1999-148, s. 1, effective with respect to ordi- 
nances remanded on or after October 1, 1999, 

substituted “90 days following entry of the 
order embodying the court’s” for “three months 
from receipt of such” in the last paragraph of 
subsection (g). 
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Legal Periodicals. — For survey of 1981 
administrative law, see 60 N.C.L. Rev. 1165 
(1982). 

For survey of 1982 law on administrative law, 
see 61 N.C.L. Rev. 961 (1983). 

See Legislative Survey, 21 Campbell L. Rev. 
323 (1999). 

CASE NOTES 

I. In General. 
II. Review by Superior Court. 

III. Review by Court of Appeals. 
IV. Effective Date. 

I. IN GENERAL. 

Limited Scope of Review. — Section 160A- 
38(f) and subsection (f) of this section limit the 
court’s inquiry on review of an annexation 
ordinance to a determination of whether appli- 
cable annexation statutes have been substan- 
tially complied with. Huyck Corp. v. Town of 
Wake Forest, 86 N.C. App. 13, 356 S.E.2d 599, 
aff'd, 321 N.C. 589, 364 S.E.2d 139 (1988). 

In determining the validity of an annexation 
ordinance, the court’s review is limited to the 

following inquiries: (1) Did the municipality 
comply with the statutory procedures? (2) If 
not, will the petitioner suffer material injury 
thereby? (3) Does the area to be annexed meet 
the requirements of G.S. 160A-36 or G.S. 160A- 
48? Huyck Corp. v. Town of Wake Forest, 86 
N.C. App. 18, 356 S.E.2d 599, aff’d, 321 N.C. 
589, 364 S.E.2d 139 (1988). 
Supreme Court Appeals Not Included. — 

There is no evidence to support a conclusion 
that the General Assembly intended the auto- 
matic stay of an annexation ordinance to in- 
clude appeals to the United States Supreme 
Court. Biltmore Square Assocs. v. City of 
Asheville, 129 N.C. App. 101, 497 S.E.2d 121 
(1998). 

If a party desires to stay the effective date of 
an annexation while a petition for certiorari is 
pending before the United States Supreme 
Court, a stay can be requested from the Court 
pursuant to a motion under Rule 23 of the 
Rules of the Supreme Court of the United 
States. Biltmore Square Assocs. v. City of 
Asheville, 129 N.C. App. 101, 497 S.E.2d 121 
(1998). 
The annexation statutes are not taxa- 

tion statutes, nor are they retrospective taxa- 

tion statutes. Little Red School House, Ltd. v. 

City of Greensboro, 71 N.C. App. 332, 322 
S.E.2d 195 (1984), cert. denied and appeal 
dismissed, 313 N.C. 514, 329 S.E.2d 392 (1985). 
The central purpose behind the annex- 

ation procedure is to assure that, in return 
for the added financial burden of municipal 
taxation, the residents of the annexed area 

receive the benefits of all the major services 
available to municipal residents. In re City of 
Durham Annexation Ordinance No. 5791, 66 

N.C. App. 472, 311 S.E.2d 898 (1984). 
The minimum requirements of the an- 

nexation statute are that the city provide 
information which is necessary to allow the 
public and the courts to determine whether the 
municipality has committed itself to provide a 
nondiscriminatory level of service. In re City of 
Durham Annexation Ordinance No. 5791, 66 
N.C. App. 472, 311 S.E.2d 898 (1984). 
Subsection (g) Time Requirement. — A 

city annexation ordinance was valid where the 
city complied with the 3-month requirement of 
subsection (g) although it acted more than six 
months after the Court of Appeals’ opinion was 
filed; the city could act only after the case was 
remanded two times; first to the superior court, 
and then to the city council because only then 
did the city have the power to revise the annex- 
ation ordinance. Bowers v. City of Thomasville, 
143 N.C. App. 291, 547 S.E.2d 68, 2001 N.C. 
App. LEXIS 277 (2001), cert. denied, 353 N.C. 
723, 550 8.E.2d 769 (2001). 
As to the different appellate forums for- 

merly prescribed for appeals under this 
section and § 160A-38(h), see In re Annex- 
ation Ordinance, 300 N.C. 337, 266 S.E.2d 661 

(1980), decided prior to the 1981 amendment to 
this section. 
Who May Challenge Annexation Ordi- 

nance. — The only persons given the authority 
by this chapter to challenge an annexation 
ordinance are those who own property in the 
annexed area. Davis v. City of Archdale, 81 N.C. 
App. 505, 344 8.E.2d 369 (1986). 
Where the record of the annexation proceed- 

ings showed substantial compliance with the 
requirements of Chapter 160A, the burden was 
on petitioners to prove failure to meet those 
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requirements or an irregularity in the proceed- 

ings which materially prejudiced their substan- 

tive rights. Thrash v. City of Asheville, 115 N.C. 

App. 310, 444 S.E.2d 482 (1994). 

Plaintiff town had no standing to challenge 

annexations of contiguous properties by nearby 

village. Town of Seven Devils v. Village of Sugar 

Mt., 125 N.C. App. 692, 482 S.H.2d 39 (1997), 

cert. denied, 346 N.C. 185, 486 S.E.2d 219 

(L997. 
No Jurisdiction Over Plans Concerning 

Transportation. — Since plans and proce- 

dures concerning transportation are not re- 

quired by law, a reviewing court has no juris- 

diction to hear evidence on this issue. 

Parkwood Ass’n v. City of Durham, 124 N.C. 

App. 603, 478 S.E.2d 204 (1996). 
Applied in Taylor v. City of Raleigh, 290 

N.C. 608, 227 S.E.2d 576 (1976); In re City of 

Durham Annexation Ordinance Numbered 
5991 for Area A, 69 N.C. App. 77, 316 S.E.2d 
649 (1984); In re Dunn, 73 N.C. App. 243, 326 
S.E.2d 309 (1985); Chapel Hill Country Club, 
Inc. v. Town of Chapel Hill, 97 N.C. App. 171, 

388 S.E.2d 168 (1990). 
Cited in Barnhardt v. City of Kannapolis, 

116 N.C. App. 215, 447 S.E.2d 471, cert. denied, 
338 N.C. 514, 452 S.E.2d 807 (1994); Kritzer v. 
Town of Southern Pines, 33 N.C. App. 152, 234 
S.E.2d 648 (1977); Food Town Stores, Inc. v. 

City of Salisbury, 303 N.C. 539, 279 S.E.2d 557 
(1981); Piedmont Ford Truck Sales, Inc. v. City 
of Greensboro, 90 N.C. App. 692, 370 S.E.2d 
262 (1988); Joyner v. Town of Weaverville, 94 
N.C. App. 588, 380 S.E.2d 536 (1989); Ingles 
Markets, Inc. v. Town of Black Mt., 98 N.C. App. 
372, 390 S.E.2d 688 (1990); Thrash v. City of 
Asheville, 327 N.C. 251, 393 S.E.2d 842 (1990); 
Thrash v. City of Asheville, 115 N.C. App. 310, 
444 S.B.2d 482 (1994); Williams v. Town of 
Kernersville, 129 N.C. App. 734, 500 S.E.2d 
770, 1998 N.C. App. LEXIS 757 (1998), cert. 
denied, 349 N.C. 241, 516 S.E.2d 611 (1998); 
Anthony v. City of Shelby, 152 N.C. App. 144, 
567 S.E.2d 222, 2002 N.C. App. LEXIS 904 

(2002). 

II. REVIEW BY SUPERIOR COURT. 

Annexation statutes are not unconstitu- 
tional in providing that review by the 
superior court is without a jury. In re 
Annexation Ordinance No. D-21927, 303 N.C. 
220, 278 S.E.2d 224 (1981). 
Provisions for Nonjury Trial in Subsec- 

tion (f) Not Superseded by Rules of Civil 
Procedure. — The provisions of subsection (f) 
authorizing review of annexation proceedings 
by the court without a jury have not been 
superseded by the N.C. Rules of Civil Proce- 
dure. In re Annexation Ordinance, 284 N.C. 
442, 202 S.E.2d 143 (1974). 

This section specifies the inquiries to 
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which the courts are limited. In re Annex- 

ation Ordinance, 284 N.C. 442, 202 S.E.2d 143 

(1974). 
Constitutional Challenges Restricted. — 

Attacks on state annexation procedures on ei- 

ther due process or equal protection grounds 

are specifically foreclosed. Baldwin v. City of 
Winston-Salem, 544 F. Supp. 123 (M.D.N.C. 
1982), aff'd, 710 F.2d 132 (4th Cir. 1983). 

Challenges to annexations generally are not 

actionable under U.S. Const., Amend. XIV. 

Raintree Homeowners Ass'n v. City of Char- 
lotte, 543 F. Supp. 625 (W.D.N.C. 1982), aff’d 
sub nom. Baldwin v. City of Winston-Salem, 

TLOvr 2d lo2 (4th Cr.) 
Limited Scope of Review. — The judicial 

review afforded in annexation proceedings is 
limited in scope and serves as a safeguard 
against unreasonable and arbitrary action by 
the annexing municipality. Moody v. Town of 
Carrboro, 301 N.C. 318, 271 S.E.2d 265 (1980), 
rehearing denied, 301 N.C. 728, 274 S.E.2d 230 

(1981). 
Judicial review of an annexation ordinance is 

limited to determination of whether the annex- 
ation proceedings substantially comply with 
the requirements of the applicable annexation 
statute. Food Town Stores, Inc. v. City of 
Salisbury, 300 N.C. 21, 265 S.E.2d 123 (1980). 

The clear intent of the legislature under this 
section was to provide an expedited judicial 
review, limited in scope, and avoiding unneces- 
sary procedural delays. In re City of Durham 
Annexation Ordinance No. 5791, 66 N.C. App. 
472, 311 S.E.2d 898 (1984). 

Section 160A-38(f) and subsection (f) of this 
section limit the court’s inquiry on review of an 
annexation ordinance to a determination of 
whether applicable annexation statutes have 
been substantially complied with. Huyck Corp. 
y. Town of Wake Forest, 86 N.C. App. 138, 356 
S.E.2d 599, aff'd, 321 N.C. 589, 364 S.E.2d 139 

(1988). 
In determining the validity of an annexation 

ordinance, the court’s review is limited to the 

following inquiries: (1) Did the municipality 
comply with the statutory procedures? (2) If 
not, will the petitioner suffer material injury 
thereby? (3) Does the area to be annexed meet 
the requirements of G.S. 160A-36 or G.S. 160A- 
48? Huyck Corp. v. Town of Wake Forest, 86 
N.C. App. 18, 356 S.E.2d 599, aff'd, 321 N.C. 
589, 364 S.E.2d 139 (1988). 
A court’s review of an annexation ordi- 

nance is limited to the following inquiries: 
(1) Did the municipality comply with the stat- 
utory procedures? (2) If not, will the petitioners 
“suffer material injury” by reason of the munic- 
ipality’s failure to comply? (3) Does the charac- 
ter of the area specified for annexation meet the 
requirement of G.S. 160A-48 as applied to pe- 
titioners’ property? In re Annexation Ordinance 
No. 1219, 62 N.C. App. 588, 303 S.E.2d 380, 
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cert. denied and appeal dismissed, 309 N.C. 
820, 310 S.E.2d 351 (1983). 
There is no test of “reasonableness” 

which must be considered upon judicial 
review of an annexation proceeding. In re 
Annexation Ordinance No. D-21927, 303 N.C. 
220, 278 S.E.2d 224 (1981). 
On review of an annexation, a superior court 

may only hear claims based upon the grounds 
set out in subsection (f) of this section. There is 
no separate test of “reasonableness” within the 
limited scope of judicial review permitted in 
annexation cases. Raintree Homeowners Ass’n 
v. City of Charlotte, 543 F. Supp. 625 (W.D.N.C. 
1982), aff'd sub nom. Baldwin v. City of Win- 
ston-Salem, 710 F.2d 132 (4th Cir. 1983), 
But Reasonableness Is Considered un- 

der Subsection (f). — A separate test of the 
reasonableness of an annexation is not in- 
cluded within the limited scope of judicial re- 
view; however, subsection (f) of this section and 
the provisions incorporated therein amount to 
a requirement that the courts determine 
whether an annexation is reasonable. Forsyth 
Citizens Opposing Annexation v. City of Win- 
ston-Salem, 67 N.C. App. 164, 312 S.E.2d 517, 
cert. denied and appeal dismissed, 310 N.C. 
743, 315 S.E.2d 701, appeal dismissed, 469 U.S. 
802, 105 S. Ct. 57, 83 L. Ed. 2d 8 (1984). 

Subsection (f) of this section and the provi- 
sions incorporated therein amount to a require- 
ment that the superior court determine 
whether an annexation is reasonable. The lan- 
guage of the provisions does not speak in terms 
of arbitrariness, capriciousness or unreason- 
ableness, but, the effect of the statute is to give 
substantial protection against arbitrary, capri- 
cious and unreasonable acts by the city. 
Raintree Homeowners Ass’n v. City of Char- 
lotte, 543 F. Supp. 625 (W.D.N.C. 1982), aff’d 
sub nom. Baldwin v. City of Winston-Salem, 
710 F.2d 132 (4th Cir.) 
Statutory procedure referred to in sub- 

division (f)(1) is set out in § 160A-49. 
Raintree Homeowners Ass’n v. City of Char- 
lotte, 543 F. Supp. 625 (W.D.N.C. 1982), aff’d 
sub nom. Baldwin v. City of Winston-Salem, 
710 F.2d 182 (4th Cir.) 

Section 160A-45 Policy Not Part of “Pro- 
cedure”. — The statement of state policy with 
regard to annexation set forth in G.S. 160A-45 
is not part of the “procedure” of annexation 
under subsection (a) and subdivision (f)(1) of 
this section. In re Annexation Ordinance No. 
D-21927, 303 N.C. 220, 278 S.E.2d 224 (1981). 

Issue on Review Is Substantial Compli- 
ance. — The basic question presented by a 
petition for review under this section is 
whether the procedure followed in adopting the 
ordinance was in substantial compliance with 
the applicable statutes. In re City of Durham 
Annexation Ordinance No. 5791, 66 N.C. App. 
472, 311 S.E.2d 898 (1984); Forsyth Citizens 
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Opposing Annexation v. City of Winston-Salem, 
67 N.C. App. 164, 312 S.E.2d 517, cert. denied 
and appeal dismissed, 310 N.C. 743, 315 S.E.2d 
701, appeal dismissed, 469 U.S. 802, 105 S. Ct. 
57, 83 L. Ed. 2d 8 (1984). 
And Record Must Show Prima Facie 

Compliance. — Upon review in the superior 
court of a municipal annexation ordinance en- 
acted pursuant to this Article, the record of the 
proceedings, including the report and annex- 
ation ordinance, must show prima facie com- 
plete and substantial compliance with this Ar- 
ticle as a condition precedent to the right of the 
municipality to annex the territory. In re An- 
nexation Ordinance, 255 N.C. 633, 122 S.E.2d 
690.(1961). 
Burden on Petitioners to Prove Non- 

compliance or Irregularity. — The burden is 
upon plaintiffs who appeal from annexation 
ordinance to show by competent evidence that 
city in fact failed to meet the statutory require- 
ments or that there was irregularity in the 
proceedings which materially prejudiced their 
substantive rights. In re City of New Bern, 278 
N.C. 641, 180 S.E.2d 851 (1971). 

The party challenging the annexation has 
the burden of showing error. In re Ordinance of 
Annexation No. 1977-4, 296 N.C. 1, 249 S.E.2d 
698 (1978). 
Where appeal is taken from an annexation 

ordinance and a petition has been filed request- 
ing review of the annexation proceedings, and 
the proceedings show prima facie that there 
has been substantial compliance with the re- 
quirements and provisions of this Article, the 
burden is upon the petitioners to show, by 
competent evidence, failure on the part of the 
municipality to comply with the statutory re- 
quirements as a matter of fact or irregularity in 
the proceedings which materially prejudice 
their substantive rights. In re Annexation Or- 
dinance, 255 N.C. 633, 122 S.E.2d 690 (1961); 
Food Town Stores, Inc. v. City of Salisbury, 300 
N.C. 21, 265 S.E.2d 123 (1980). 
Where the record of the annexation proceed- 

ings demonstrates prima facie substantial com- 
pliance with the applicable statutes, the bur- 
den is on the petitioner to show by competent 
evidence that the city has failed to meet the 
statutory requirements or that there was some 
irregularity in-the proceedings that resulted in 
material prejudice to petitioners’ rights. In re 
City of Durham Annexation Ordinance No. 
5791, 66 N.C. App. 472, 311 S.E.2d 898 (1984); 
Huyck Corp. v. Town of Wake Forest, 86 N.C. 
App. 13, 356 S.E.2d 599, aff'd, 321 N.C. 589, 
364 S.E.2d 139 (1988). 
Under subsection (f) of this section, a party 

challenging an annexation action of a govern- 
ing body must show (1) that the statutory 
procedure was not followed, or (2) that the 
provisions of G.S. 160A-47 were not met, or (3) 
that the provisions of G.S. 160A-48 were not 
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met. The party challenging the ordinance has 

the burden of showing error. Knight v. City of 

Wilmington, 73 N.C. App. 254, 326 S.E.2d 376 

(1985). 
Slight irregularities will not invalidate 

annexation proceedings if there has been 

substantial compliance with all essential provi- 

sions of the law. In re City of New Bern, 278 

N.C. 641; 180 S.H.2d 851 (1971). 

Absolute and literal compliance with a stat- 

ute describing the conditions of annexation is 

unnecessary; substantial compliance only is 

required, because absolute and literal compli- 

ance with the statute would result in defeating 

the purpose of the statute in situations where 

no one has been or could be misled. In re City of 

New Bern, 278 N.C. 641, 180 S.E.2d 851 (1971); 
McKenzie v. City of High Point, 61 N.C. App. 
393, 301 S.E.2d 129, cert. denied, 308 N.C. 544, 
302 S.E.2d 885 (1983). 
Adverse Effect upon Financial Interests 

Not Grounds for Attacking Annexation 
Proceedings. — A property owner can attack 
annexation proceedings only upon the grounds 
specified in the statutes; he cannot successfully 
resist annexation because a city ordinance will 
adversely affect his financial interest. In re City 
of New Bern, 278 N.C. 641, 180 S.E.2d 851 

(1971); Cockrell v. City of Raleigh, 306 N.C. 

479, 293 S.E.2d 770 (1982). 
Remand for Amendment of Record. — If 

the record of annexation proceedings on its face 
fails to show substantial compliance with any 
essential provision of the statute, the superior 
court upon review must remand to the govern- 
ing board for amendment with respect to such 
noncompliance. The court itself is without au- 
thority to amend the report, ordinance or other 
part of the record, even if evidence is presented 
which justifies amendment. Huntley v. Potter, 
255 N.C. 619, 122 S.E.2d 681 (1961); Food Town 
Stores, Inc. v. City of Salisbury, 300 N.C. 21, 

265 S.E.2d 123 (1980). 
Remand on City’s Motion. — While this 

section does not explicitly empower a superior 
court judge to remand an annexation ordinance 
upon a city’s motion to exclude a landowner 
who originally was covered by it, such remand 
occasioned no material injury to the petition- 
ers, where the end result was that petitioners 
were not made part of the city by the ordinance 
at issue. Southern Glove Mfg. Co. v. City of 
Newton, 63 N.C. App. 754, 306 S.E.2d 466 
(1983). 
Remand Appropriate Remedy. — Trial 

court did not err in refusing to declare an 
involuntary annexation ordinance null and 
void where, assuming arguendo that any al- 
leged procedural irregularities had prejudiced 
a landowner, the remedy under the G.S. 160A- 
50(g)(1) was a remand to the municipal govern- 
ing board for further proceedings. United 
States Cold Storage, Inc. v. City of Lumberton, 

CH. 160A. CITIES AND TOWNS §160A-50 

156 N.C. App. 327, 576 S.E.2d 415, 2003 N.C. 

App. LEXIS 124 (2003). 

Applicability of Rules of Civil Proce- 

dure. — Since judicial review of an annexation 

ordinance is manifestly a “proceeding of a civil 

nature,” the Rules of Civil Procedure clearly 
apply to it, unless a different procedure is 
provided by statute, but only to the extent 
necessary to process the proceeding according 

to its nature. A different procedure for this 
proceeding from that provided in the Rules of 
Civil Procedure is provided to some extent by 
this section. Campbell v. City of Greensboro, 70 
N.C. App. 252, 319 S.E.2d 323, cert. denied and 
appeal dismissed, 312 N.C. 492, 322 S.E.2d 553 

(1984). 
Discovery. — Judicial review of an annex- 

ation ordinance is a limited judicial review, 
with few similarities to ordinary civil actions 
which are initiated, tried and adjudicated in a 
different manner and for which the Rules of 
Civil Procedure were mostly devised. Neverthe- 
less, since the court reviewing annexation pro- 
ceedings is explicitly authorized to receive ev1- 
dence as to the city’s compliance with the 
various procedures prescribed, as to its annex- 
ation plan meeting the requisites of G.S. 160A- 
47, and as to the area involved being eligible for 
annexation under G.S. 160A-48, in those in- 
stances where discovery may illuminate these 
issues that it is authorized under the Rules of 
Civil Procedure. Campbell v. City of Greens- 
boro, 70 N.C. App. 252, 319 S.E.2d 3238, cert. 
denied and appeal dismissed, 312 N.C. 492, 322 

S.E.2d 553 (1984). 
Power to Require Production of Evi- 

dence. — Absent an explicit statutory restric- 
tion to the contrary, a judge having the duty to 
receive evidence on and decide certain issues 
has the power, within his discretion, to require 
that evidence on those issues be produced. In 
the exercise of that power other factors require 
consideration, however, including the informa- 
tion already available through the documents 
required by subsection (c) of this section and 
the mandate contained in this section that 
these reviews be accomplished expeditiously 
and without unnecessary delays. Campbell v. 
City of Greensboro, 70 N.C. App. 252, 319 
S.E.2d 323, cert. denied and appeal dismissed, 
312 N.C. 492, 322 S.E.2d 553 (1984). 

Ill. REVIEW BY COURT OF APPEALS. 

On appeal, the findings of fact made 
below are binding on the Supreme Court 
(now the Court of Appeals) if supported by the 
evidence, even when there may be evidence to 
the contrary. Humphries v. City of Jacksonville, 
300 N.C. 186, 265 S.E.2d 189 (1980). 

But Conclusions of Law Are Reviewable 
De Novo. — Conclusions of law drawn by the 
trial judge from the findings of fact are 
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reviewable de novo on appeal. Humphries v. 
City of Jacksonville, 300 N.C. 186, 265 S.E.2d 
189 (1980). 

IV. EFFECTIVE DATE. 

Effect of Appeal. — Where petitioner ap- 
pealed an annexation ordinance to the superior 
court within the time limits of subsection (a) of 
this section, but not before the ordinance’s 
effective date of December 31, 1979, and the 
superior court on February 18, 1980, remanded 
the annexation plan report to the town board 
for a more specific statement of the services to 
be provided and the sources of revenues to 
finance such services, and where the infirmities 
in the report were cured by a revised plan 
adopted on February 26, 1980, this date be- 
came the effective date of the annexation ordi- 
nance, subject to further appeal to the superior 
court. Where such appeal was taken and the 
Superior court entered an order on March 4, 
1980, approving the revised annexation plan 
report and affirming the annexation, the effec- 
tive date of the annexation became March 4, 
1980, subject to further appeal to the North 
Carolina Supreme Court (now to the Court of 
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Appeals), When petitioner appealed from that 
judgment to the Supreme Court, the effective 
date of the ordinance was again postponed by 
the language of subsection (i) of this section, 
until the date the final judgment of the Su- 
preme Court was certified to the clerk of the 
superior court. Moody v. Town of Carrboro, 301 
N.C. 318, 271 S.E.2d 265 (1980), rehearing 
denied, 301 N.C. 728, 274 S.E.2d 230 (1981). 

The effective date of annexation ordinance 
was July 11, 1983, the date the judgment of the 
Court of Appeals holding the ordinance to be 
valid was certified, and not December 6, 1983, 
the date of the Supreme Court’s order dismiss- 
ing plaintiffs’ appeal and denying discretionary 
review of the judgment of the Court of Appeals, 
as the final judgment in the annexation case 
was the judgment of the Court of Appeals. 
Hunter v. City of Asheville, 80 N.C. App. 325, 
341 S.E.2d 743 (1986). 

Act which decreased the corporate bound- 
aries of town was constitutional and plaintiffs 
were time-barred from asserting any further 
challenges. Bethania Town Lot Comm. v. City of 
Winston-Salem, 126 N.C. App. 783, 486 S.E.2d 
729 (1997). 

§ 160A-51. Annexation recorded. 

Whenever the limits of a municipality are enlarged in accordance with the 
provisions of this Part, it shall be the duty of the mayor of the municipality to 
cause an accurate map of such annexed territory, together with a copy of the 
ordinance duly certified, to be recorded in the office of the register of deeds of 
the county or counties in which such territory is situated and in the office of the 
Secretary of State. The documents required to be filed with the Secretary of 
State under this section shall be filed not later than 30 days following the 
effective date of the annexation ordinance. All documents shall have an 
identifying number affixed thereto and shall conform in size in accordance with 
rules prescribed by the Secretary. Failure to file within 30 days shall not affect 
the validity of the annexation. Any annexation shall be reported as part of the 
Boundary and Annexation Survey of the United States Bureau of the Census. 
(1959, c. 1009, s. 7; 1973, c. 426, s. 74; 1987, c. 715, s. 8; c. 879, s. 3; 1989, c. 440, 
81/0) 199191 c:586,.'s.'3)) 

Cross References. — As to effective date of 
certain annexation ordinances adopted from 

January 1, 1987, to August 3, 1987, see G.S. 
160A-58.9. 

CASE NOTES 

Recordation of Map and Ordinance Not 
Condition Precedent to Annexation. — The 

tary of State is not a condition precedent to the 
effective annexation of the territory, but is the 

requirement in this section that a map of the 
annexed territory, together with a certified copy 
of the ordinance, be recorded in the office of the 
register of deeds and in the office of the Secre- 

imposition of a duty to be performed after the 
annexation is complete. Dale v. City of 
Morganton, 270 N.C. 567, 155 S.E.2d 136 
(1967). 
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§ 160A-52. Authorized expenditures. 

Municipalities initiating annexations under the provisions of this Part are 

authorized to make expenditures for surveys required to describe the property 

under consideration or for any other purpose necessary to plan for the study 

and/or annexation of unincorporated territory adjacent to the municipality. In 

addition, following final passage of the annexation ordinance, the annexing 

municipality shall have authority to proceed with expenditures for construc- 

tion of water and sewer lines and other capital facilities and for any other 

purpose calculated to bring services into the annexed area in a more effective 

and expeditious manner prior to the effective date of annexation. (1959, c. 

1009,.s. 8; 1978, c. 426, s. 74.) 

§ 160A-53. Definitions. 

The following terms where used 1 

meanings, except where the context cle 
n this Part shall have the following 

arly indicates a different meaning: 

(1) “Contiguous area” shall mean any area which, at the time annexation 

procedures are initiated, either abuts directly on the municipal 

boundary or is separated from the municipal boundary by a street or 

street right-of-way, a creek or river, the right-of-way of a railroad or 

other public service corporation, lands owned by the city or some other 

political subdivision, or lands owned by the State of North Carolina. 

(2) “Used for residential purposes” shall mean any lot or tract five acres or 

less in size on which is constructed a habitable dwelling unit. (19 aes. 

1009, s. 9; 1973, c. 426, s. 74.) 

CASE NOTES 

Mobile Homes as “Constructed” for 

“Residential Purposes” Requirement. — 

Petitioners/property owners failed to overcome 

the presumption that the City substantially 

complied with G.S. 160A-48(c)(3) when it 

moved to annex disputed areas; mobile homes 

used to meet the “urban purposes” percentage 

requirement were “constructed” on the lots pur- 

suant to “residential purposes” as defined by 

subdivision (2) of this section, and the deletion 

of a condemned home, originally included as a 

“habitable” residence, did not affect the calcu- 

lations or the city’s compliance. Bali Co. v. City 

of Kings Mt., 184 N.C. App. 277, 517 S.E.2d 208 

(1999). 
Tract Classified as Residential Despite 

Growing of Grass Thereon for Cattle Feed. 

— A city could classify a 1.83 acre tract with a 

rented house located on it as one lot used for 

residential purposes, despite the fact that on 

two separate parts of the lot fescue and sudex 

grass was grown and a person living in the 

neighborhood had been allowed to mow this 

grass, bale it and feed it to his cows. Southern 

Glove Mfg. Co. v. City of Newton, 75 N.C. App. 

574, 331 S.E.2d 180, cert. denied, 314 N.C. 669, 

336 S.E.2d 401 (1985). 

Cited in Hawks v. Town of Valdese, 299 N.C. 

1, 261 S.E.2d 90 (1980); Livingston v. City of 

Charlotte, 68 N.C. App. 265, 314 S.E.2d 303 

(1984). 

§ 160A-54. Population and land estimates. 

In determining population and degree of land subdivision for purposes of 

meeting the requirements of G.S. 160A-48, the municipality shall use methods 

calculated to provide reasonably accurate results. In determining whether the 

standards set forth in G.S. 160A-48 have been met on appeal to the superior 

court under G.S. 160A-50, the reviewing court shall accept the estimates of the 

municipality unless the actual population, total area, or degree of land 

subdivision falls below the standards in G.S. 160A-48: 

(1) As to population, if the estimate is based on the number of dwelling 

units in the area multiplied by the average family size in such area, or 

in the township or townships of which such area is a part, as 
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determined by the last preceding federal decennial census; or if it is 
based on a new enumeration carried out under reasonable rules and 
regulations by the annexing municipality; provided, that the court 
shall not accept such estimates if the petitioners demonstrate that 
such estimates are in error in the amount of ten percent (10%) or 
more. 

(2) As to total area if the estimate is based on an actual Survey, or on 
county tax maps or records, or on aerial photographs, or on some other 
reasonably reliable map used for official purposes by a governmental 
agency, unless the petitioners on appeal demonstrate that such 
estimates are in error in the amount of five percent (5%) or more. 

(3) As to degree of land subdivision, if the estimates are based on an 
actual survey, or on county tax maps or records, or on aerial photo- 
graphs, or on some other reasonably reliable source, unless the 
petitioners on appeal show that such estimates are in error in the 
amount of five percent (5%) or more. (1959, c. TOOTS tO TOC 4G 
s. 74; 1998-150, s. 19.) 

CASE NOTES 

The annexation statutes are not taxa- 
tion statutes, nor are they retrospective taxa- 
tion statutes. Little Red School House, Ltd. v. 
City of Greensboro, 71 N.C. Apps332; 822 
S.E.2d 195 (1984), cert. denied and appeal 
dismissed, 313 N.C. 514, 329 S.E.2d 392 (1985). 

Tests as to Urban Development to Be 
Applied to Whole Annexation Area. — The 
tests to determine whether an area is devel- 
oped for urban purposes must be applied to the 
annexation area as a whole. In re Ordinance of 
Annexation No. 1977-4, 296 N.C. 1, 249 S.E.2d 
698 (1978). 
Micro Approach Calculations Meet Ur- 

banization Test. — Town met the urbaniza- 
tion test for annexation, where the town used a 
“micro approach” whereby it determined the 
number of dwelling units in each census block 
within the area to be annexed, then determined 
the average family size therein, then multiplied 
the number of dwelling units in each census 
block by the average family size to calculate the 
estimated population of each block, and finally 
added the block numbers together to produce 
the population estimate. Williams v. Town of 
Kernersville, 129 N.C. App. 734, 500 S.E.2d 
770, 1998 N.C. App. LEXIS 757 (1998), cert. 
denied, 349 N.C. 241, 516 S.E.2d 611 (1998). 
Census figures are more reliable than 

any formula that alters the figures by ar- 
bitrarily assuming vacancy rates and ad- 
justing for dwelling unit size. In re City of 
Durham Annexation Ordinance No. 5791, 66 
N.C. App. 472, 311 S.E.2d 898 (1984). 

This section contains no requirement 
regarding the use of final census data and 
there is no judicially imposed requirement. In 
re City of Durham Annexation Ordinance No. 
5791, 66 N.C. App. 472, 311 S.E.2d 898 (1984). 
Although this statute specifies the use of 

federal census data, it does not require the use 
of final rather than preliminary census data. In 
re City of Durham Annexation Ordinance No. 
5791, 66 N.C. App. 472, 311 S.E.2d 898 (1984). 
Applicability of Error Margins to Calcu- 

lations Under § 160A-48(c). — The five per- 
cent error margins allowed in subdivisions (2) 
and (3) of this section apply exclusively to 
calculations made by the municipality for pur- 
poses of establishing compliance with the pop- 
ulation and subdivision tests contained within 
the alternative standards prescribed by GS. 
160A-48(c). Food Town Stores, Inc. v. City of 
Salisbury, 300 N.C. 21, 265 S.E.2d 123 (1980). 

The language of this section is free from 
ambiguity and represents a legislative determi- 
nation that margins of error should be allowed 
with respect to the calculations made by a 
municipality to establish compliance with the 
population and subdivision tests of G.S. 160A- 
48(c), but not with respect to the calculations 
made to establish compliance with the use test 
of G.S. 160A-48(c). Food Town Stores, Inc. v. 
City of Salisbury, 300 N.C. 21, 265 S.E.2d 123 
(1980). 
Method of Calculating Number of Lots. 

— A municipality is not tied to any particular 
method of calculating the number of lots so long 
as the method utilized is calculated to provide 
reasonably accurate results. Food Town Stores, 
Inc. v. City of Salisbury, 300 N.C. 21, 265 S.E.2d 
123 (1980). 
The fact that different methods of lot calcu- 

lation have been used by the city in past annex- 
ations is of no import where the record estab- 
lishes that the method utilized in the 
annexation under scrutiny complies with the 
requirements of this section. Food Town Stores, 
Inc. v. City of Salisbury, 300 N.C. 21, 265 S.E.2d 
123 (1980). 
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It is eminently reasonable for the city to 

follow actual use and ownership patterns in- 

stead of artificial patterns of subdivision in 

determining the number of lots in the area to be 

annexed. Such method of lot counting was 

calculated to provide reasonably accurate re- 

sults as required by this section. Food Town 

Stores, Inc. v. City of Salisbury, 300 INC aL. 

265 S.E.2d 123 (1980). 
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Applied in Thrash v. City of Asheville, 327 

N.C. 251, 393 S.E.2d 842 (1990). 

Cited in Asheville Indus., Inc. v. City of 

Asheville, 112 N.C. App. 713, 436 S.E.2d 873 

(1993); Shackelford v. City of Wilmington, 127 

N.C. App. 449, 490 S.E.2d 578 (1997), aff’d, 349 

N.C. 222, 505 S.E.2d 80 (1998). 

$§ 160A-55, 160A-56: Repealed by Session Laws 1983, c. 636. 

Editor’s Note. — Session Laws 1983, c. 636, 

which repealed these sections, iNe-Si) So Talyras 

amended by Session Laws 1983, c. 768, s. 25, 

provided: “The General Assembly intends by 

this act to repeal all acts and provisions of acts 

that modify the application to particular cities 

and towns of Parts 2 and 3 of Article 4A of 

Chapter 160A of the General Statutes or that 

exempt particular cities or towns from the 

application of either or both of those two Parts. 

Therefore, all such acts and provisions of acts, 

even if not specifically listed and repealed in 

Sections 26 through 35.4 of this act, are re- 

pealed. Neither this section nor Sections 26 

through 35.4 of this act shall affect any annex- 

ation in progress on the dates of ratification of 

this act under any of the repealed or amended 

sections.” 

Section 38 of Session Laws 1983, c. 636 

provided: “This act shall be effective with re- 

spect to all annexations where resolutions of 

intent are adopted on or after the date of 

ratification of this act, except that Sections 36 

and 37 shall become effective with respect to all 

annexations where resolutions of intent are 

adopted on or after July 1, 1984, Sections 25.1 

through 35.5 and Section 37.1 are effective 

upon ratification and Section 25 shall become 

effective as provided in that section. No annex- 

ation where a resolution of intent was adopted 

prior to the date of ratification of this act shall 

be affected by this act except as provided in 

Section 25.” 

Session Laws 1983, c. 636 was ratified June 

29, 1983. 

§ 160A-57: Reserved for future codification purposes. 

Part 4. Annexation of Noncontiguous Areas. 

§ 160A-58. Definitions. 

The words and phrases defined in this section have the meanings indicated 

when used in this Part unless the context clearly requires another meaning: 

(1) “City” means any city, town, or village without regard to population, 

except cities not qualified to receive gasoline tax allocations under 

G.S. 1386-41.2. 
(2) “Primary corporate limits” means the corporate limits of a city as 

defined in its charter, enlarged or diminished by subsequent annex- 

ations or exclusions of contiguous territory pursuant to Parts 1, 2, and 

8 of this Article or local acts of the General Assembly. 

(3) “Satellite corporate limits” means the corporate limits of a 

noncontiguous area annexed pursuant to this Part or a local act 

authorizing or effecting noncontiguous annexations. (1973, c. 1173, s. 

2.) 

Local Modification. — (As to Part 4) Iredell 
and municipalities located therein: 1989, c. 
598, s. 12.1; Union: 2003-321, s. 1; (as to Part 4) 

town of Dobbins Heights: 1983, c. 658; town of 
Moorehead City and Newport: 1997-219, s. 1; 
1997-363, s. 1.1. 
Cross References. — As to effective date of 

annexation ordinances adopted under Article 

4A of Chapter 160A, see G.S. 160A-58.9A. 

Legal Periodicals. — For 1984 survey, 

“Competitive Annexation Among Municipali- 

ties: North Carolina Adopts the Prior Jurisdic- 

tion Rule,” see 63 N.C.L. Rev. 1260 (1985). 

250 



§160A-58.1 ART. 4A. EXTENSION OF LIMITS §160A-58.1 

CASE NOTES 

Satellite corporate limits are not “mu- 
nicipal boundaries” as that term is used in 
G.S. 160A-36. Hawks v. Town of Valdese, 299 
N.C. 1, 261 S.E.2d 90 (1980). 

Satellite Corporate Limits. — A corporate 
limit is defined as a satellite only when there is 
no connection whatsoever between the munici- 
pality and the satellite. Williams v. Town of 

Kernersville, 129 N.C. App. 734, 500 S.E.2d 
770, 1998 N.C. App. LEXIS 757 (1998), cert. 
denied, 349 N.C. 241, 516 S.E.2d 611 (1998). 

Cited in Taylor v. City of Raleigh, 290 N.C. 
608, 227 S.E.2d 576 (1976); Texfi Indus., Inc. v. 
City of Fayetteville, 301 N.C. 1, 269 S.E.2d 142 
(1980). 

§ 160A-58.1. Petition for annexation; standards. 
(a) Upon receipt of a valid petition signed by all of the owners of real 

property in the area described therein, a city may annex an area not 
contiguous to its primary corporate limits when the area meets the standards 
set out in subsection (b) of this section. The petition need not be signed by the 
owners of real property that is wholly exempt from property taxation under the 
Constitution and laws of North Carolina, nor by railroad companies, public 
utilities as defined in G.S. 62-3(23), or electric or telephone membership 
corporations. 

(b) A noncontiguous area proposed for annexation must meet all of the 
following standards: 

(1) The nearest point on the proposed satellite corporate limits must be 
not more than three miles from the primary corporate limits of the 
annexing city. 

(2) No point on the proposed satellite corporate limits may be closer to the 
primary corporate limits of another city than to the primary corporate 
limits of the annexing city, except as set forth in subsection (b2) of this 
section. 

(3) The area must be so situated that the annexing city will be able to 
provide the same services within the proposed satellite corporate 
limits that it provides within its primary corporate limits. 

(4) If the area proposed for annexation, or any portion thereof, is a 
subdivision as defined in G.S. 160A-376, all of the subdivision must be 
included. 

(5) The area within the proposed satellite corporate limits, when added to 
the area within all other satellite corporate limits, may not exceed ten 
percent (10%) of the area within the primary corporate limits of the 
annexing city. 

This subdivision does not apply to the Cities of Claremont, Concord, 
Conover, Gastonia, Locust, Newton, Sanford, Salisbury, and 
Southport, and the Towns of Bladenboro, Catawba, Maiden, Midland, 
Pine Level, Ranlo, Swansboro, and Warsaw. 

(b1) A noncontiguous area proposed for annexation must meet all of the 
following standards: 

(1) The nearest point on the proposed satellite corporate limits must be 
not more than three miles from the primary corporate limits of the 
annexing city. 

(2) No point on the proposed satellite corporate limits may be closer to the 
primary corporate limits of another city than to the primary corporate 
limits of the annexing city, except as set forth in subsection (b2) of this 
section. 

(3) The area must be so situated that the annexing city will be able to 
provide the same services within the proposed satellite corporate 
limits that it provides within its primary corporate limits. 
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(4) If the area proposed for annexation, or any portion thereof, is a 

subdivision as defined in G.S. 160A-376, all of the subdivision must be 

included. 
(5) Repealed by Session Laws 2001-37, s. 1, effective April 26, 2001. 

This subsection applies to the Cities of Marion, Oxford, and Rockingham and 

the Towns of Calabash, Catawba, Dallas, Godwin, Louisburg, Mocksville, 

Pembroke, Rutherfordton, and Waynesville only. 

(b2) Acity may annex a noncontiguou 

set out in subdivision (b)(2) of this se 

annexation agreement pursuant to Part 

s area that does not meet the standard 

ction if the city has entered into an 

6 of this Article with the city to which 

a point on the proposed satellite corporate limits is closer and the agreement 

states that the other city will not annex the area but does not say that the 

annexing city will not annex the area. 

other requirements of this section. 
The annexing city shall comply with all 

(c) The petition shall contain the names, addresses, and signatures of all 

owners of real property within the proposed satellite corporate limits (except 

owners not required to sign by subsection (a)), shall describe the area proposed 

for annexation by metes and bounds, and shall have attached thereto a map 

showing the area proposed for annexation with relation to the primary 

corporate limits of the annexing city. When there is any substantial question as 

to whether the area may be closer to another city than to the annexing city, the 

map shall also show the area proposed for annexation with relation to the 

primary corporate limits of the other city. The city council may prescribe the 

form of the petition. 
(d) Acity council which receives a petition for annexation under this section 

may by ordinance require that the petitioners file a signed statement declaring 

whether or not vested rights with respect to the properties subject to the 

petition have been established under G.S. 160A-385.1 or G.S. 153A-344.1. If 

the statement declares that such rights have been established, the city may 

require petitioners to provide proof of such rights. A statement which declares 

that no vested rights have been established under G:S. 160A-385.1 or G.S. 

153A-344.1 shall be binding on the lan 

be terminated. (1973, c. 1173, s. 2; 1989 
downer and any such vested rights shall 

(Reg. Sess., 1990), c. 996, s. 4; 1997-2, 

s, 1; 2001-37, s. 1; 2001-72, s. 1; 2001-438, s. 1; 2002-121, s. 1; 2003-30, s. 1.) 

Local Modification. — Brunswick: 2001- 

478, s. 1 (as to subdivision (b)(2)); Municipali- 
ties located wholly or partly in Guilford: 1987 
(Reg. Sess., 1988), c. 1009, s. 6; Union: 2003- 

321, s. 1; city of Asheboro: 1998-203, s. 1; city of 
Brevard: 1987, c. 254, s. 2; 2001-105, s. 2 (as to 
subdivision (b)(5)) city of Durham: 1987, c. 606; 

city of Greensboro: 1997-344, s. 1; city of 
Greensville: 1999-283, s. 1; city of Henderson: 

1996, 2nd Ex. Sess., c. 3, s. 1; city of Hickory: 
1987, c. 179; 1999-208, s. 1; 1999-456, s. 49; city 
of King’s Mountain: 2003-241, s. 1; city of 
Mooresville, 1995, c. 82, s. 1; city of Mount Airy: 

1999-232, s. 1; 2003-281, s. 1; city of Mount 

Holly: 1985, c. 110; city of New Bern: 1989, c. 

382, s. 1; 1993 (Reg. Sess., 1994), c. 605, s. 3; 
city of Newton: 2002-50, s. 1 (as to subdivision 
(b)(2)); city of Raleigh: 1998-200, s. 1; city of 
Reidsville: 1997-348; city of Rockingham: 1995 
(Reg. Sess., 1996), c. 654, s. 1; city of Statesville: 

1989 (Reg. Sess., 1990), c. 882, s. 1; town of 
Andrews: 2003-248, s. 1 (as to certain loca- 

tions); town of Apex: 1993, c. 312, s. 3; 1995, c. 

82, s. 1; town of Banner Elk: 1998-77; town of 

Beaufort: 1995, c. 82, s. 1, 1997-432, s. 1, 

2003-204, s. 1 (as to subsection (b)); town of 

Brookford: 1999-208, s. 1; 1999-456, s. 49; town 

of Canton: 1983, c. 301; 1985 (Reg. Sess., 1986), 

c. 979; 1997-2, s. 1; town of Clayton: 1993, c. 63, 

s. 1; 1999-10, s. 1; town of Cornelius: 1999-103, 

s. 1; town of Davidson: 1999-85, s. 1; town of 

Edenton: 1995 (Reg. Sess., 1996), c. 707; town 

of Fuquay-Varina: 1999-304, s. 1; town of Holly 

Springs: 1991, c. 243 (as to annexation ordi- 

nances adopted before July 1, 1993); town of 

Hope Mills: 1997-151, s. 1; town of 

Huntersville: 1999-24, s. 1; town of Kenly; 

1987, c. 67; town of Knightdale: 1987, c. 234; 

town of Madison (subsection (b)(2) does not 

apply to Madison): 1997-251, s. 2; town of 

Mayodan: 2001-405 (as to subdivisions (b)(4)) 
and (b)(5); town of Mooresville: 1997-219, ss. 2, 

3; town of Morehead City: 1998-42; town of Oak 
Ridge: 1998-113, s. 1; town of Pittsboro: 1987 

(Reg. Sess., 1988), c. 1023, s. 4.1; town of 
Pleasant Garden: 1997-344, s. 1; towns of 
Summerfield and Leland: 1997-249; town of 

Trent Woods: 1989, c. 382, s. 1; town of Troy: 

252 



§160A-58.2 

1993, c. 159, s. 2; town of Wallace: 1995 (Reg. 
Sess., 1996), c. 692, s. 1; town of Wake Forest: 
1989 (Reg. Sess., 1990), c. 882, s. 2(a); 1997- 
432, s. 1(a), (b); town of Waxhaw: 2003-273, s. 
2(b); town of Weaverville: 1989, c. 181, s. 1 
(applicable with respect to annexation ordi- 
nances adopted on or before June 30, 1990): 
1997-151, s. 2; town of Winterville: 2001-77, s. 1 
(as to subdivision (b)(2)); village of Marvin: 
2002-140, s. 1 (as to subdivision (b)(5)), 

Editor’s Note. — Session Laws 2001-37, s. 
1, amended subsection (b) by deleting subdivi- 
sion (b)(5), regarding limitations on the area 
within the proposed satellite corporate limits. 
Section 2 of the act made this amendment 
applicable to the Cities of Marion, Oxford, and 
Rockingham and the Towns of Calabash, 
Catawba, Dallas, Godwin, Louisburg, 
Mocksville, Pembroke, Rutherfordton, and 
Waynesville only. Session Laws 2001-37, ss. 1 
and 2, have been codified as subsection (b1) at 
the direction of the Revisor of Statutes. Session 
Laws 2001-438, s. 1, also enacted a subsection 
(b1), which has been recodified as subsection 

CASE 

A city has statutory authority to annex 
areas both contiguous and noncontiguous 
to its primary corporate limits. It must stand 
ready to provide sewer service (among other 
services) to newly annexed areas on substan- 
tially the same basis and in the same manner 
in which these services are provided to the rest 
of the city. Davidson County v. City of High 
Point, 321 N.C. 252, 362 S.E.2d 553 (1987). 
Use of City-Owned Sewage Treatment 

Plant Without Prior Approval of County. 
— Since county had no authority to restrict or 
regulate city’s provision of sewer service to its 
residents, the city could use the city-owned 
sewage treatment plant located outside the city 
but within the county, which was upgraded 
pursuant to the county’s special use permit, 
with a condition attached to the permit requir- 
ing the county’s prior approval of service to 
county citizens to meet its statutory mandate to 
provide sewer service to residents in newly 
annexed areas without seeking the county’s 
prior approval, even though the facility was 
located in the county. Davidson County v. City 
of High Point, 321 N.C. 252, 362 S.E.2d 553 
(1987). 

§ 160A-58.2. Public hearing. 
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(b2) at the direction of the Revisor of Statutes. 
Session Laws 2002-121, s. 1, provides that 

subdivision (b)(5) does not apply to the cities of 
Claremont, Concord, Conover, Newton, 
Sanford, and Southport, and the Towns of 
Maiden, Midland, Swansboro, and Warsaw. 
Session Laws 1997-2, s. 1, provided that subdi- 
vision (b)(5) did not apply to the town of 
Catawba, and Session Laws 2001-72, s. 1 pro- 
vided the subdivision did not apply to the city of 
Salisbury. Since subdivision (b)(5) does not ap- 
ply to more than 10 jurisdictions, the second 
paragraph of that subdivision has been added 
at the direction of the Revisor of Statutes. 

Effect of Amendments. — Session Laws 
2002-121, s. 1, effective September 24, 2002, 
added the second paragraph of subdivision 
(b)(5). See Editor’s note. 

Session Laws 2003-30, s. 1, effective May 1, 
2003, added the cities of Gastonia and Locust, 
and the towns of Bladenboro, Pine Level, and 
Ranlo to the list of localities to which subdivi- 
sion (b)(5) does not apply. 

NOTES 

Town Had No Standing to Challenge An- 
nexations. — Plaintiff town had no standing 
to challenge annexations of contiguous proper- 
ties by nearby village. Town of Seven Devils v. 
Village of Sugar Mt., 125 N.C. App. 692, 482 
S.E.2d 39 (1997), cert. denied, 346 N.C. 185, 
486 S.E.2d 219 (1997). 

Residents and Property Owners With- 
out Standing to Challenge Voluntary An- 
nexation of Noncontiguous Property. — 
Residents and property owners in town, who 
instituted an action in which they sought to 
enjoin town from placing into effect an ordi- 
nance annexing into the corporate limits of the 
town 89.68 acres of noncontiguous property 
belonging to intervenor company, residents and 
property owners did not have standing; no 
judicial review is provided for annexations of 
noncontiguous territory, since such annex- 

ations are, by statute, the result of voluntary 
petitions by the property owners. Joyner v. 
Town of Weaverville, 94 N.C. App. 588, 380 
S.E.2d 536 (1989). 

Cited in Town of Valdese v. Burke, Inc., 125 

N.C. App. 688, 482 S.E.2d 24 (1997). 

Upon receipt of a petition for annexation under this Part, the city council 
shall cause the city clerk to investigate the petition, and to certify the results 
of his investigation. If the clerk certifies that upon investigation the petition 
appears to be valid, the council shall fix a date for a public hearing on the 
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annexation. Notice of the hearing shall be published once at least 10 days 

before the date of hearing. 
At the hearing, any person residing in or owning property in the area 

proposed for annexation and any resident of the annexing city may appear and 

be heard on the questions of the sufficiency of the petition and the desirability 

of the annexation. If the council then finds and determines that () the area 

described in the petition meets all of the standards set out in G.S. 160A- 

58.1(b), (ii) the petition bears the signatures of all of the owners of real 

property within the area proposed for annexation (except those not required to 

sign by G.S. 160A-58.1(a)), (iii) the petition is otherwise valid, and (iv) the 

public health, safety and welfare of the inhabitants of the city and of the area 

proposed for annexation will be best served by the annexation, the council may 

adopt an ordinance annexing the area described in the petition. The ordinance 

may be made effective immediately or on any specified date within six months 

from the date of passage. (1973, c. 1173, s. 2.) 

Local Modification. — City of Durham: town of Pittsboro: 1987 (Reg. Sess., 1988), c. 

1993, c. 342, s. 1; city of Reidsville: 1997-343; 1023, s. 4.1. 

CASE NOTES 

Cited in Taylor v. City of Raleigh, 290 N.C. Joyner v. Town of Weaverville, 94 N.C. App. 

608, 227 S.E.2d 576 (1976); Hawks v. Town of 588, 380 S.E.2d 536 (1989). 

Valdese, 299 N.C. 1, 261 S.E.2d 90 (1980); 

§ 160A-58.2A. Assumption of debt. 

(a) If the city has annexed under this Part any area which is served by a 

rural fire department and which is in: 
(1) An insurance district defined under G.S. 153A-233; 

(2) A rural fire protection district under Article 3A of Chapter 69 of the 

General Statutes; or 
(3) & fire service district under Article 16 of Chapter 153A of the General 

tatutes, 
then beginning with the effective date of annexation the city shall pay 

annually a proportionate share of any payments due on any debt Gnclitding 

principal and interest) relating to facilities or equipment of the rural fire 

department, if the debt was existing at the time of submission of the petition 

for annexation to the city under this Part. The rural fire department shall 

make available to the city not later than 30 days following a written request 

from the city, information concerning such debt. The rural fire department 

forfeits its rights under this section if it fails to make a good faith response 

within 45 days following receipt of the written request for information from the 

city, provided that the city’s written request so states by specific reference to 

this section. 
(b) The annual payments from the city to the rural fire department on such 

shared debt service shall be calculated as follows: 
(1) The rural fire department shall certify to the city each year the 

amount that will be expended for debt service subject to be shared by 
the city as provided by subsection (a) of this section; and 

(2) The amount determined under subdivision (1) of this subsection shall 

be multiplied by the percentage determined by dividing the assessed 
valuation of the area of the district annexed by the assessed valuation 
of the entire district, each such valuation to be fixed as of the date the 
annexation ordinance becomes effective. 

(c) This section does not apply in any year as to any annexed area(s) for 
which the payment calculated under this section as to all annexation ordi- 
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nances adopted under this Part by a city during a particular calendar year does 
not exceed one hundred dollars ($100.00). 

(d) The city and rural fire department shall jointly present a payment 
schedule to the Local Government Commission for approval and no payment 
may be made until such schedule is approved. The Local Government Com- 
mission shall approve a payment schedule agreed upon between the city and 
the rural fire department in cases where the assessed valuation of the district 
may not readily be determined, if there is a reasonable basis for the agreement. 
(O89 rca 598) s.3.) 

§ 160A-58.3. Annexed area subject to city taxes and debts. 
From and after the effective date of the annexation ordinance, the annexed 

area and its citizens and property are subject to all debts, laws, ordinances and 
regulations of the annexing city, and are entitled to the same privileges and 
benefits as other parts of the city. Real and personal property in the newly 
annexed territory on the January 1 immediately preceding the beginning of 
the fiscal year in which the annexation becomes effective is subject to 
municipal taxes as provided in G.S. 160A-58.10. If the effective date of 
annexation falls between June 1 and June 30, and the privilege licenses of the 
annexing city are due on June 1, then businesses in the annexed area are liable 
for privilege license taxes at the full-year rate. (1973, c. 117 GaSe aid oh 
Sr OnLy eee DLL: 8i7.) 

§ 160A-58.4. Extraterritorial powers. 

Satellite corporate limits shall not be considered a part of the city’s corporate 
limits for the purposes of extraterritorial land-use regulation pursuant to G.S. 
160A-360, or abatement of public health nuisances pursuant to G.S. 160A-193. 
However, a city’s power to regulate land use pursuant to Chapter 160A, Article 
19, or to abate public health nuisances pursuant to G.S. 160A-193, shall be the 
same within satellite corporate limits as within its primary corporate limits. 
CHOPS ec TFS. s°2)) 

Local Modification. — Town of Canton: 
1983, c. 301; town of Mooresville: 1991, c. 289, 
s. 1; 1997-219, s. 4. 

§ 160A-58.5. Special rates for water, sewer and other en- 
terprises. 

For the purposes of G.S. 160A-314, provision of public enterprise services 
within satellite corporate limits shall be considered provision of service for 
special classes of service distinct from the classes of service provided within the 
primary corporate limits of the city, and the city may fix and enforce schedules 
of rents, rates, fees, charges and penalties in excess of those fixed and enforced 
within the primary corporate limits. A city providing enterprise services within 
satellite corporate limits shall annually review the cost thereof, and shall take 
such steps as may be necessary to insure that the current operating costs of 
such services, excluding debt service on bonds issued to finance services within 
satellite corporate limits, does not exceed revenues realized therefrom. (197 3} 
Gobd- 43) s1;2.) 

Cross References. — For satellite annex- in certain sanitary districts, see G.S. 130A- 
ation in conjunction with municipal annexation 70.1. 
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§ 160A-58.6. Transition from satellite to primary corpo- 

rate lmits. 

An area annexed pursuant to this Part ceases to constitute satellite 

corporate limits and becomes a part of the primary corporate limits of a city 

when, through annexation of intervening territory, the two boundaries touch. 

C19A3eGd) 73, S028) 

CASE NOTES 

If a town wishes to annex involuntarily 
two unannexed areas on either side of the 
satellite area, it must first annex the area 
which abuts directly on both the primary cor- 
porate limits and the satellite corporate limits. 
Only after this intervening territory has been 
successfully annexed is the area which pres- 
ently abuts solely on satellite corporate limits 
eligible for annexation. Only then do the satel- 
lite corporate limits become part of the primary 

corporate limits in accord with this section. 
Hawks v. Town of Valdese, 299 N.C..1, 261 

S.E.2d 90 (1980). 
Definition of Satellite. — A corporate limit 

is defined as a satellite only when there is no 
connection whatsoever between the municipal- 
ity and the satellite. Williams v. Town of 
Kernersville, 129 N.C. App. 734, 500 S.H.2d 
770, 1998 N.C. App. LEXIS 757 (1998), cert. 
denied, 349 N.C. 241, 516 S.E.2d 611 (1998). 

§ 160A-58.7. Annexation of municipal property. 

The city council may initiate annexation of property not contiguous to the 

primary corporate limits and owned by the city by adopting a resolution 

stating its intent to annex the property, in lieu of filing a petition. The property 

must satisfy the requirements of G.S. 160A-58.1. The resolution shall contain 

an adequate description of the property and fix a date for a public hearing on 

the question of annexation. Notice of the public hearing shall be published once 

at least 10 days before the date of the hearing. At the hearing, any resident of 

the city may appear and be heard on the question of the desirability of the 

annexation. If the council finds that annexation is in the public interest, 1t may 

adopt an ordinance annexing the property. The ordinance may be made 

effective immediately or on any specified date within six months from the date 

of passage. (1987, c. 562, s. 2.) 

Local Modification. — City of Durham: 
1993, c. 342, s. 1; city of Reidsville: 1997-343. 

§ 160A-58.8. Recording and reporting. 

Annexations made under this part shall be recorded and reported in the 
same manner as under G.S. 160A-29. (1987, c. 879, s. 4.) 

Part 4A. Effective Dates of Certain Annexation Ordinances. 

§ 160A-58.9. Effective date of certain annexation ordi- 
nances adopted from January 1, 1987, to Au- 
gust 3, 1987. 

(a) In the case of any annexation ordinance adopted during the period 
beginning January 1, 1987, and ending on August 3, 1987, if the effective date 
of the annexation under the ordinance is during 1988, the governing board of 
the municipality may, notwithstanding G.S. 160A-37()) or G.S. 160A-49(), 
amend the ordinance to provide for an effective date of December 31, 1987. The 
board must give notice by publication of its intent to consider adoption of such 
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ordinance, such notice to be published at least 10 days before the meeting at 
which the ordinance is adopted. Copies of the adopted ordinance shall be 
recorded in accordance with the provisions of G.S. 160A-39 or G.S. 160A-51, as 
applicable. 

(b) This section applies only to territory located in counties with a popula- 
tion of 55,000 or over, according to the 1980 decennial federal census. (1987 5c. 
(15, S, 2.) 

§ 160A-58.9A. Effective date of certain annexation ordi- 
nances adopted under Article 4A of Chapter 
160A. 

(a) No annexation ordinance adopted under Article 4A of Chapter 160A of 
the General Statutes may become effective during the period beginning 
November 1, 1989, and ending January 1, 1990. If because of the operation of 
G.S. 160A-37.1(h), G.S. 160A-37.3(g), G.S. 160A-38, G.S. 160A-49.1(h), G.S. 
160A-49.3(g), G.S. 160A-50, the order of any court, or the operation of Section 
5 of the Voting Rights Act of 1965, an annexation ordinance is to become 
effective during the period beginning November 1, 1989, and ending January 
1, 1990, it shall instead become effective on a date during the period beginning 
January 2, 1990, and ending December 31, 1990, set by ordinance of the 
governing board of the city. 

(b) If the final date upon which an annexation ordinance adopted under 
Article 4A of Chapter 160A of the General Statutes, may be made effective 
occurs during the period beginning November 1, 1989, and ending January 1, 
1990, the effective date of the annexation may be set in the annexation 
ordinance as any date during the period beginning January 2, 1990, and 
ending December 31, 1990, in addition to any date permitted by law before 
November 1, 1989. 

(c) This section applies to territory located in counties with a population of 
95,000 or over, according to the 1980 decennial federal census, and to territory 
located in all other counties subject to Article 12A of Chapter 163 of the 
General Statutes, pursuant to G.S. 163-132.6. (1987, c. 715, s. 3; 1989, c. 440, 
Ss. 6.) 

Part 5. Property Tax Liability of Newly Annexed Territory. 

§ 160A-58.10. Tax of newly annexed territory. 

(a) Applicability of Section. — Real and personal property in territory 
annexed pursuant to this Article is subject to municipal taxes as provided in 
this section. 

(b) Prorated Taxes. — Real and personal property in the newly annexed 
territory on the January 1 immediately preceding the beginning of the fiscal 
year in which the annexation becomes effective is subject to prorated munic- 
ipal taxes levied for that fiscal year as provided in this subsection. The amount 
of municipal taxes that would have been due on the property had it been within 
the municipality for the full fiscal year shall be multiplied by the following 
fraction: the denominator shall be 12 and the numerator shall be the number 
of full calendar months remaining in the fiscal year, following the day on which 
the annexation becomes effective. The product of the multiplication is the 
amount of prorated taxes due. The lien for prorated taxes levied on a parcel of 
real property shall attach to the parcel taxed on the listing date, as provided in 
G.S. 105-285, immediately preceding the fiscal year in which the annexation 
becomes effective. The lien for prorated taxes levied on personal property shall 
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attach on the same date to all real property of the taxpayer in the taxing unit, 

including the newly annexed territory. If the annexation becomes effective 

after June 30 and before September 2, the prorated taxes shall be due and 

payable on the first day of September of the fiscal year for which the taxes are 

levied. If the annexation becomes effective after September 1 and before the 

following July 1, the prorated taxes shall be due and payable on the first day 

of September of the next succeeding fiscal year. The prorated taxes are subject 

to collection and foreclosure in the same manner as other taxes levied for the 

fiscal year in which the prorated taxes become due. 

(c) Taxes in Subsequent Fiscal Years. — In fiscal years subsequent to the 

fiscal year in which an annexation becomes effective, real and personal 

property in the newly annexed territory is subject to municipal taxes on the 

same basis as is the preexisting territory of the municipality. 

(d) Transfer of Tax Records. — For purposes of levying prorated taxes the 

municipality shall obtain from the county a record of property in the area being 

annexed that was listed for taxation on the January 1 immediately preceding 

the fiscal year for which the prorated taxes are levied. In addition, if the 

effective date of annexation falls between January 1 and June 30, the 

municipality shall, for purposes of levying taxes for the fiscal year beginning 

July 1 following the date of annexation, obtain from the county a record of 

property in the area being annexed that was listed for taxation as of said 

January) L.(1977, ci 17s sO 

Cross References. — As to effective date of “Competitive Annexation Among Municipali- 

annexation ordinances adopted under Article ties: North Carolina Adopts the Prior Jurisdic- 

AA of Chapter 160A, see G.S. 160A-58.9A. tion Rule,” see 63 N.C.L. Rev. 1260 (1985). 

Legal Periodicals. — For 1984 survey, 

§§ 160A-58.11 through 160A-58.20: Reserved for future codification 

purposes. 

Part 6. Annexation Agreements. 

§ 160A-58.21. Purpose. 

It is the purpose of this Part to authorize cities to enter into binding 

agreements concerning future annexation in order to enhance orderly plan- 

ning by such cities as well as residents and property owners in areas adjacent 

to such cities. (1989, c. 1438, s. 1.) 

§ 160A-58.22. Definitions. 

The words defined in this section shall have the meanings indicated when 

used in this Part: 
(1) “Agreement” means any written agreement authorized by this Part. 

(2) “Annexation” means any extension of a city’s corporate limits as 
authorized by this Article, the charter of the city, or any local act 
applicable to the city, as such statutory authority exists now or is 
hereafter amended. 

(3) “Participating city” means any city which is a party to an agreement. 
(1989, c. 143, s. 1.) 

§ 160A-58.23. Annexation agreements authorized. 

Two or more cities may enter into agreements in order to designate one or 
more areas which are not subject to annexation by one or more of the 

258 



§160A-58.24 ART. 4A. EXTENSION OF LIMITS §160A-58.24 

participating cities. The agreements shall be of reasonable duration, not to 
exceed 20 years, and shall be approved by ordinance of the governing board 
and executed by the mayor of each city and spread upon its minutes. (1989, c. 
143, s. 1.) 

§ 160A-58.24. Contents of agreements; procedure. 

(a) The agreement shall: 
(1) State the duration of the agreement. 
(2) Describe clearly the area or areas subject to the agreement. The 

boundaries of such area or areas may be established at such locations 
as the participating cities shall agree. Thereafter, any participating 
city may follow such boundaries in annexing any property, whether or 
not such boundaries follow roads or natural topographical features. 

(3) Specify one or more participating cities which may not annex the area 
or areas described in the agreement. 

(4) State the effective date of the agreement. 
(5) Require each participating city which proposes any annexation to give 

written notice to the other participating city or cities of the annex- 
ation at least 60 days before the adoption of any annexation ordi- 
nance; provided, however, that the agreement may provide for a 
waiver of this time period by the notified city. 

(6) Include any other necessary or proper matter. 
(b) The written notice required by subdivision (a)(5) of this section shall 

describe the area to be annexed by a legible map, clearly and accurately 
showing the boundaries of the area to be annexed in relation to: the area or 
areas described pursuant to subdivision (a)(2) of this section, roads, streams 
and any other prominent geographical features. Such notice shall not be 
effective for more than 180 days. 

(c) No agreement may be entered into under this Part unless each partici- 
pating city has held a public hearing on the agreement prior to adopting the 
ordinance approving the agreement. The governing boards of the participating 
cities may hold a joint public hearing if desired. Notice of the public hearing or 
hearings shall be given as provided in G.S. 160A-31(c). 

(d) Any agreement entered into under this Part may be modified or 
terminated by a subsequent agreement entered into by all the participating 
cities to that agreement. The subsequent agreement shall be approved by 
ordinance after a public hearing or hearings as provided in subsection (c). 

(e) No agreement entered into under this Part shall be binding beyond three 
miles of the primary corporate limits of a participating city which is permitted 
to annex the area under the agreement, unless approved by the board of county 
commissioners with jurisdiction over the area. Provided however, that an area 
where the agreement is not binding because of failure of the board of county 
commissioners to approve it, shall become subject to the agreement if subse- 
quent annexation brings it within three miles. The approval of a board of 
county commissioners shall be evidenced by a resolution adopted after a public 
hearing as provided in subsection (c). 

(f) A participating city may terminate an annexation agreement unilaterally 
or withdraw itself from the agreement, by repealing the ordinance by which it 
approved the agreement and providing five years’ written notice to the other 
participating cities. Upon the expiration of the five-year period, an agreement 
originally involving only two cities shall terminate, and an agreement origi- 
nally involving more than two cities shall terminate unless each of the other 
participating cities shall have adopted an ordinance reaffirming the agree- 
ment..(1989, c..143, s. 1.) 
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Local Modification. — Town of Carthage: 
1999-239, s. 11. 

§ 160A-58.25. Effect of agreement. 

From and after the effective date of an agreement, no participating city may 
adopt an annexation ordinance as to all or any portion of an area in violation 
of the agreement. (1989, c. 143, s. 1.) 

§ 160A-58.26. Part grants no annexation authority. 

Nothing in this Part shall be construed to authorize the annexation of any 
area which is not otherwise subject to annexation under applicable law. (1989, 
C.wl43Agle) 

§ 160A-58.27. Relief. 

(a) Each provision of an agreement shall be binding upon the respective 
parties. Not later than 30 days following the passage of an annexation 
ordinance concerning territory subject to an agreement, a participating city 
which believes that another participating city has violated this Part or the 
agreement may file a petition in the superior court of the county where any of 
the territory proposed to be annexed is located, seeking review of the action of 
the city alleged to have violated this Part or the agreement. | 

(b) Within five days after the petition is filed with the court, the petitioning 
city shall serve copies of the petition by certified mail, return receipt requested, 
upon the respondent city. ) 

(c) Within 15 days after receipt of the copy of the petition for review, or 
within such additional time as the court may allow, the respondent city shall 
transmit to the reviewing court: 

(1) A transcript of the portions of the ordinance or minute book in which 
the procedure for annexation has been set forth; 

(2) Acopy of resolutions, ordinances, and any other document received or 
approved by the respondent city’s governing board as part of the 
annexation proceeding. 

(d) The court shall fix the date for review of the petition so that review shall 
be expeditious and without unnecessary delays. The review shall be conducted 
by the court without a jury. The court may hear oral arguments and receive 
written briefs, and may take evidence intended to show either: 

(1) That the provisions of this Part were not met; or 
(2) That the provisions of the agreement were not met. 

(e) At any time before or during the review proceeding, any petitioner may 
apply to the reviewing court for an order staying the operation, of the 
annexation ordinance pending the outcome of the review. The court may grant 
or deny the stay in its discretion upon such terms as it deems proper, and it 
may permit annexation of any part of the area described in the ordinance 
concerning which no question for review has been raised. 

(f) Upon a finding that the respondent city has not violated this Part or the 
agreement, the court may affirm the action of the respondent city without 
change. Upon a finding that the respondent city has violated this Part or the 
agreement, the court may: 

(1) Remand to the respondent city’s governing board any ordinance 
adopted pursuant to Parts 2 or 3 of this Article, as the same exists now 
or is hereafter amended, for amendment of the boundaries, or for such 
other action as is necessary, to conform to the provisions of this Part 
and the agreement. 
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(2) Declare any annexation begun pursuant to any other applicable law to 
be void. If the respondent city shall fail to take action in accordance 
with the court’s instructions upon remand under subdivision (d)(1) of 
this section within three months from receipt of such instructions, the 
annexation proceeding shall be void. 

(g) Any participating city which is a party to the review proceedings may 
appeal from the final judgment of the superior court under rules of procedure 
applicable in other civil cases. The appealing party may apply to superior court 
for a stay in its final determination, or a stay of the annexation ordinance, 
whichever shall be appropriate, pending the outcome of the appeal to the 
appellate division; provided, that the superior court may, with the agreement 
of the parties, permit annexation to be effective with respect to any part of the 
area concerning which no appeal is being made and which can be incorporated 
into the respondent city without regard to any part of the area concerning 
which an appeal is being made. 

(h) If part or all of the area annexed under the terms of a challenged 
annexation ordinance is the subject of an appeal to the superior court or 
appellate division on the effective date of the ordinance, then the ordinance 
shall be deemed amended to make the effective date with respect to such area 
the date of the final judgment of the superior court or appellate division, 
whichever is appropriate, or the date the respondent city’s governing board 
completes action to make the ordinance conform to the court’s instructions in 
the event of remand. 

(i) A participating city which is prohibited from annexing into an area under 
a binding agreement may file a petition in the superior court where any of the 
territory proposed to be annexed is located, or a response in a proceeding 
initiated by another participating city, seeking permission to annex territory in 
the area notwithstanding the agreement. If the territory qualifies for annex- 
ation by the city seeking to annex it, the court may enter an order allowing the 
annexation to proceed with respect to all or a portion of the territory upon a 
finding that there is an imminent threat to public health or safety that can be 
remedied only by the city seeking annexation. The procedural provisions of 
this section shall apply to proceedings under this subsection, so far as 
applicable. (1989, c. 143, s. 1.) 

Local Modification. — Town of Carthage: 
1999-239, s. 11. 

§ 160A-58.28. Effect on prior local acts. 

This Part does not affect Chapter 953, Session Laws of 1983, Chapter 847, 
Session Laws of 1985 (1986 Regular Session), or Chapters 204, 233, or 1009, 
Session Laws of 1987, authorizing annexation agreements, but any city which 
is authorized to enter into agreements by one of those acts may enter into 
future agreements either under such act or this Part. (1989, c. 143, s. 1; 1991 
(Reg. Sess., 1992), c. 1030, s. 48.) 

ARTICLE 5. 

Form of Government. 

Part 1. General Provisions. 

§ 160A-59. Qualifications for elective office. 

All city officers elected by the people shall possess the qualifications set out 
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in Article VI of the Constitution. In addition, when the city is divided into 
electoral districts for the purpose of electing members of the council, council 
members shall reside in the district they represent. When any elected city 
officer ceases to meet all of the qualifications for holding office pursuant to the 
Constitution, or when a council member ceases to reside in an electoral district 
that he was elected to represent, the office is ipso facto vacant. (1973, c. 609.) 

Local Modification. — City of Roanoke 
Rapids: 1995, c. 34, s. 1; town of Tarboro: 1995, 
C08 asthe 

§ 160A-60. Qualifications for appointive office. 

Residence within a city shall not be a qualification for or prerequisite to 
appointment to any city office not filled by election of the people, unless the 
charter or an ordinance provides otherwise. City councils shall have authority 
to fix qualifications for appointive offices, but shall have no authority to waive 
qualifications for appointive offices fixed by charters or general laws. (1870-1, 
c. 24, s. 3; Code, s. 3796; Rev., s. 2941; C.S., s. 2646; 1951, c. 24; 1969, c. 134, 
Sali OV 15 ¢./698.1s. 1b.) 

CASE NOTES 

Editor’s Note. — The cases below were de- 
cided under former similar provisions. 
Former § 160-25 dealt merely with the 

qualification of the appointee and not with 
the character of the office. State v. Hord, 264 
N.C. 149, 141 S.E.2d 241 (1965). 
Vacating Office for Preexisting Impedi- 

ment. — While there can be no serious doubt of 
the right of a corporate body to vacate the seat 
of a corporate officer for adequate causes aris- 
ing subsequent to taking his seat, there has 
been no precedent for depriving a member of 
his place by the action of a municipal body of 
which he is a member for any preexisting 
impediment affecting his capacity to hold the 
office. Ellison v. Aldermen of Raleigh, 89 N.C. 
125 (1883). 

§ 160A-61. Oath of office. 

Right to Declaratory Judgment. — When 
the rights of parties were affected by provisions 
similar to this section and other statutes, to the 

end that they might be relieved “from uncer- 
tainty and insecurity” such parties were enti- 
tled to have the applicable statutes construed 
and their rights declared, and a real contro- 
versy existed between the parties. Bland v. City 
of Wilmington, 278 N.C. 657, 180 S.E.2d 813 
(1971). 

City Charter Prescribing Qualifications 
of Firemen Not Repealed by Former Pro- 
visions. — Former G.S. 160-25 and 160-115.1 
did not repeal the provisions of a city’s charter 
prescribing the qualifications of its firemen. 
Bland v. City of Wilmington, 278 N.C. 657, 180 
S.E.2d 813 (1971). 

Every person elected by the people or appointed to any city office shall, 
before entering upon the duties of the office, take and subscribe the oath of 
office prescribed in Article VI, § 7 of the Constitution. Oaths of office shall be 
administered by some person authorized by law to administer oaths, and shall 
be filed with the city clerk. (R.C., c. 111, s. 12; Code, s. 3799; Rev., s. 2920; C.S., 
S. 2628; 1971, c..698, s. 1.) 

§ 160A-62. Officers to hold over until successors qualified. 
All city officers, whether elected or appointed, shall continue to hold office 

until their successors are chosen and qualified. This section shall not apply 
when an office or position has been abolished, when an appointed officer or 
employee has been discharged, or when an elected officer has been removed 
Bou es meee c. 111, s. 8; Code, s. 3792; Rev., s. 2943; C.S., s. 2648; 1971, 
e; i Giggh: 
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CASE NOTES 

Liability for Negligent Obstructions. — 
The city did not owe a special duty to a cable 
television repairman who was electrocuted by a 
fallen unmarked power line, and as plaintiff did 
not allege any intentional misconduct on the 

of the public duty doctrine, the city was im- 
mune to lability. Vanasek v. Duke Power Co., 
132 N.C. App. 335, 511 S.E.2d 41 (1999). 

Cited in Pritchard v. Elizabeth City, 318 
N.C. App. 417, 344 S.E.2d 821 (1986). 

part of the city which would survive application 

§ 160A-63. Vacancies. 

A vacancy that occurs in an elective office of a city shall be filled by 
appointment of the city council. If the term of the office expires immediately 
following the next regular city election, or if the next regular city election will 
be held within 90 days after the vacancy occurs, the person appointed to fill the 
vacancy shall serve the remainder of the unexpired term. Otherwise, a 
successor shall be elected at the next regularly scheduled city election that is 
held more than 90 days after the vacancy occurs, and the person appointed to 
fill the vacancy shall serve only until the elected successor takes office. The 
elected successor shall then serve the remainder of the unexpired term. If the 
number of vacancies on the council is such that a quorum of the council cannot 
be obtained, the mayor shall appoint enough members to make up a quorum, 
and the council shall then proceed to fill the remaining vacancies. If the 
number of vacancies on the council is such that a quorum of the council cannot 
be obtained and the office of mayor is vacant, the Governor may fill the 
vacancies upon the request of any remaining member of the council, or upon 
the petition of any five registered voters of the city. Vacancies in appointive 
offices shall be filled by the same authority that makes the initial appointment. 
This section shall not apply to vacancies in cities that have not held a city 
election, levied any taxes, or engaged in any municipal functions for a period 
of five years or more. 

In cities whose elections are conducted on a partisan basis, a person 
appointed to fill a vacancy in an elective office shall be a member of the same 
political party as the person whom he replaces if that person was elected as the 
nominee of a political party. (R.C., c. 111, ss. 9, 10; Code, ss. 3793, 3794; Rev., 
ss. 2921, sine C.S., ss. 2629, 2631; 1971, c. 698, s. 1; 1973, c. 426, s. 11; 1983, 
Ge Le So. 1. 

Local Modification. — Wilmington/New 
Hanover County Consolidated Government: 
1987, c. 643; city of Elizabeth City: 2001-227, s. 
1; city of Lumberton: 1983 (Reg. Sess., 1984), c. 
1009; city of Monroe: 2000-35, s.1; city of 
Roanoke Rapids: 1995, c. 34, s. 1; city of Trinity: 

1997-44, s. 3 (contingent on referendum); town 
of Connelly: 1989, c. 528, s. 1; town of 

Franklinton. 1993.0 ¢. 160. wa 1°) towne ot 
Littleton: 2002-20, s. 1; town of Mills River: 
2003-242, s. 3.5; town of Tarboro: 1995, c. 73, s. 
1 

OPINIONS OF ATTORNEY GENERAL 

This Section Provides for Filling Va- 
cancy Created by Official’s Departure. — 
Upon arriving at a determination that an 
elected town official has removed his residence 
to another electoral jurisdiction, a town council, 

pursuant to the provisions of this section, may 
fill the vacancy created by the official’s depar- 
ture. See opinion of Attorney General to Mr. 
John C. Wessell, III, Town Attorney, Surf City 
(Pender County), 58 N.C.A.G. 28 (1988). 

§ 160A-64. Compensation of mayor and council. 

(a) The council may fix its own compensation and the compensation of the 
mayor and any other elected officers of the city by adoption of the annual 
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budget ordinance, but the salary of an elected officer other than a member of 
the council may not be reduced during the then-current term of office unless he 
agrees thereto. The mayor, councilmen, and other elected officers are entitled 
to reimbursement for actual expenses incurred in the course of performing 
their official duties at rates not in excess of those allowed to other city officers 
and employees, or to a fixed allowance, the amount of which shall be 
established by the council, for travel and other personal expenses of office; 
provided, any fixed allowance so established during a term of office shall not be 
increased during such term of office. 

(b) All charter provisions in effect as of January 1, 1972, fixing the 
compensation or allowances of any city officer or employee are repealed, but 
persons holding office or employment on January 1, 1972, shall continue to 
receive the compensation and allowances then prescribed by law until the 
council provides otherwise in accordance with this section or G.S. 160A-162. 
(1969, ¢.181,.s. 1 1977,c. 698, s. 151973; ¢.426,'s.\ 12: 'c. 1145+1979, 2nd Sages 
Coble fe Soba) 

§ 160A-65: Repealed by Session Laws 1975, c. 514, s. 17. 

Part 2. Mayor and Council. 

§ 160A-66. Composition of council. 

Unless otherwise provided by its charter, each city shall be governed by a 
mayor and a council of three members, who shall be elected from the city at 
large for terms of two years. (1971, c. 698, s. 1.) 

§ 160A-67. General powers of mayor and council. 

Except as otherwise provided by law, the government and general manage- 
ment of the city shall be vested in the council. The powers and duties of the 
mayor shall be such as are conferred upon him by law, together with such other 
powers and duties as may be conferred upon him by the council pursuant to 
law. The mayor shall be recognized as the official head of the city for the 
purpose of service of civil process, and for all ceremonial purposes. (1971, c. 
698, s. 1.) 

CASE NOTES 

City council, and not the city, was re- 
sponsible for the government and general 
management of the city, and, thus, had 
final policymaking authority; accordingly, 
the city could not be held liable for its alleged 
retaliation against the storage business regard- 
ing the billing of it for water and sewer services 
as the entity liable had to be found liable for its 
policy or custom that violated the rights of 

another and the city was not responsible for 
making policy or customs. U.S. Cold Storage, 
Inc. v. City of Lumberton, — F.3d —, 2002 U.S. 

App. LEXIS 8392 (4th Cir. May 2, 2002). 

Cited in Carolina Water Serv., Inc. v. Town of 
Atlantic Beach, 121 N.C. App. 23, 464 S.E.2d 
317 (1995); Concrete Mach. Co. v. City of Hick- 
ory, 134 N.C. App. 91, 517 S.E.2d 155 (1999). 

Part 3. Organization and Procedures of the Council. 

§ 160A-68. Organizational meeting of council. 
(a) The council may fix the date and time of its organizational meeting. The 

organizational meeting may be held at any time after the results of the 
municipal election have been officially determined and published pursuant to 
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Subchapter IX of Chapter 163 of the General Statutes but not later than the 
date and time of the first regular meeting of the council in December after the 
results of the municipal election have been certified pursuant to that 
Subchapter. If the council fails to fix the date and time of its organizational 
meeting, then the meeting shall be held on the date and at the time of the first 
regular meeting in December after the results of the municipal election have 
been certified pursuant to Subchapter IX of Chapter 163 of the General 
Statutes. 

(b) At the organizational meeting, the newly elected mayor and councilmen 
shall qualify by taking the oath of office prescribed in Article VI, Section 7 of 
the Constitution. The organization of the council shall take place notwith- 
standing the absence, death, refusal to serve, failure to qualify, or nonelection 
of one or more members, but at least a quorum of the members must be 
present. 

(c) All local acts or provisions of city charters which prescribe a particular 
meeting day or date for the organizational meeting of a council are hereby 
repealed. (1971, c. 698, s. 1; 1973, c. 426, s. 18; c. 607; 1979, c. 168; 1979, 2nd 
Sess., c. 1247, s. 2.) 

OPINIONS OF ATTORNEY GENERAL 

For discussion of legal impediments  E. Beatty, Inspector General, North Carolina 
which prohibit employers from disclosing Department of Justice, 1998 N.C.A.G. 49 
personal information about their employ- — (12/1/98). 
ees, see opinion of Attorney General to Bryan 

§ 160A-69. Mayor to preside over council. 

The mayor shall preside at all council meetings, but shall have the right to 
vote only when there are equal numbers of votes in the affirmative and in the 
negative. In a city where the mayor is elected by the council from among its 
membership, and the city charter makes no provision as to the right of the 
mayor to vote, he shall have the right to vote as a council member on all 
matters before the council, but shall have no right to break a tie vote in which 
he participated. (1971, c. 698, s. 1; 1979, 2nd Sess., c. 1247, s. 3.) 

Local Modification. — Town of Lewisville: 
199 15e4116,; 16) 4 

CASE NOTES 

Power of Mayor to Vote. — Ordinarily, the except in cases where it is especially provided. 
office of mayor is of an executive or administra- | Markham v. Simpson, 175 N.C. 135, 95 S.E. 106 
tive character, and he is not permitted to vote (1918), decided under prior law. 

§ 160A-70. Mayor pro tempore; disability of mayor. 

At the organizational meeting, the council shall elect from among its 
members a mayor pro tempore to serve at the pleasure of the council. A 
councilman serving as mayor pro tempore shall be entitled to vote on all 
matters and shall be considered a councilman for all purposes, including the 
determination of whether a quorum is present. During the absence of the 
mayor, the council may confer upon the mayor pro tempore any of the powers 
and duties of the mayor. If the mayor should become physically or mentally 
incapable of performing the duties of his office, the council may by unanimous 
vote declare that he is incapacitated and confer any of his powers and duties on 
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the mayor pro tempore. Upon the mayor’s declaration that he is no longer 
incapacitated, and with the concurrence of a majority of the council, the mayor 
shall resume the exercise of his powers and duties. In the event both the mayor 
and the mayor pro tempore are absent from a meeting, the council may elect 
from its members a temporary chairman to preside in such absence. (197 LaeC, 
OFS) Salta LO 9. 2 dwmess.C.ob24 005.4.) 

Local Modification. — City of Morganton: 1; town of Franklinton: 1993, c. 160, s. 1; town 
1998-81, s. 2; city of Reidsville: 1989 (Reg. of Highlands: 1991, c. 519, s. 1; town of Mount 
pess., LVQO) Mic. 2957, (Souls 1995, cma, ve. 1 Holly: 1995 (Reg. Sess., 1996), c. 620, s. 1; town 

(subject to preclearance); town of Autryville: of Walnut Cove: 1991, c. 447, s. 1, 
1991, c. 384, s. 1; town of Elkin: 1987, c. 740, s. 

§ 160A-71. Regular and special meetings; recessed and 
adjourned meetings; procedure. 

(a) The council shall fix the time and place for its regular meetings. If no 
action has been taken fixing the time and place for regular meetings, a regular 
meeting shall be held at least once a month at 10:00 A.M. on the first Monday 
of the month. 

(b)(1) The mayor, the mayor pro tempore, or any two members of the council 
may at any time call a special council meeting by signing a written 
notice stating the time and place of the meeting and the subjects to be 
considered. The notice shall be delivered to the mayor and each 
councilman or left at his usual dwelling place at least six hours before 
the meeting. Only those items of business specified in the notice may 
be transacted at a special meeting, unless all members are present or 
have signed a written waiver of notice. In addition to the procedures 
set out in this subsection or any city charter, a person or persons 
calling a special meeting of a city council shall comply with the notice 
requirements of Article 33C of General Statutes Chapter 143. 

(2) Special meetings may be held at any time when the mayor and all 
members of the council are present and consent thereto, or when those 
not present have signed a written waiver of notice. 

(3) During any regular meeting, or any duly called special meeting, the 
council may call or schedule a special meeting, provided that the 
motion or resolution calling or scheduling any such special meeting 
shall specify the time, place and purpose or purposes of such meeting 
and shall be adopted during an open session. 

(b1) Any regular or duly called special meeting may be recessed to recon- 
vene at a time and place certain, or may be adjourned to reconvene at a time 
and place certain, by the council. 

(c) The council may adopt its own rules of procedure, not inconsistent with 
the city charter, general law, or generally accepted principles of parliamentary 
procedure. (1917, c. 186, subch. 13, s. 1; CSS s}'2822°197 1" 6698" a1 or 
CG: ae S. ames 2nd Sess., c. 1191, s. 7; 1979, 2nd Sess., c. 1247, s. 5; 1989, 
Cc. ono 

Legal Periodicals. — For survey of 1978 
administrative law, see 57 N.C.L. Rev. 831 
(1979). 

$ 160A-72. Minutes to be kept; ayes and noes. 
Full and accurate minutes of the council proceedings shall be kept, and shall be open to the inspection of the public. The results of each vote shall be 
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recorded in the minutes, and upon the request of any member of the council, 
the ayes and noes upon any question shall be taken. (1917, c. 136, subch. 13, 
Sly C54 81282231971 .°¢c) 698) 8ily1978)eh426, su 15y) 

CASE NOTES 

Requirement that a full and accurate _ entered into by the municipality. Town of Gra- 
journal of the proceedings be kept is ham v. Karpark Corp., 194 F.2d 616 (4th Cir. 
merely directory and not a condition prece- 1952), decided under former § 160-269. 
dent to the validity of a contract regularly 

§ 160A-73: Repealed by Session Laws 1971, c. 896, s. 16. 

Editor’s Note. — The repealed section had council and that the results of each vote be 
been enacted by Session Laws 1971, c. 698,s.1, recorded in the minutes. 
and required public legislative sessions of the 

§ 160A-74. Quorum. 

A majority of the actual membership of the council plus the mayor, excluding 
vacant seats, shall constitute a quorum. A member who has withdrawn from a 
meeting without being excused by majority vote of the remaining members 
present shall be counted as present for purposes of determining whether or not 
a quorum is present. (1917, c. 136, subch. 13, s. 1; C.S., s. 2821; 1971, c. 698, 
s. 1; 1975, c. 664, 's..5;,1979,;2nd Sess., c. 1247, s. 6;) 

Local Modification. — City of Roanoke 
Rapids: 1995, c. 34, s. 1. 

§ 160A-75. Voting. 
No member shall be excused from voting except upon matters involving the 

consideration of the member’s own financial interest or official conduct or on 
matters on which the member is prohibited from voting under G.S. 14-234. In 
all other cases, a failure to vote by a member who is physically present in the 
council chamber, or who has withdrawn without being excused by a majority 
vote of the remaining members present, shall be recorded as an affirmative 
vote. The question of the compensation and allowances of members of the 
council is not a matter involving a member’s own financial interest or official 
conduct. 
An affirmative vote equal to a majority of all the members of the council not 

excused from voting on the question in issue, including the mayor’s vote in case 
of an equal division, shall be required to adopt an ordinance, take any action 
having the effect of an ordinance, authorize or commit the expenditure of 
public funds, or make, ratify, or authorize any contract on behalf of the city. In 
addition, no ordinance nor any action having the effect of any ordinance may 
be finally adopted on the date on which it is introduced except by an affirmative 
vote equal to or greater than two thirds of all the actual membership of the 
council, excluding vacant seats and not including the mayor unless the mayor 
has the right to vote on all questions before the council. For purposes of this 
section, an ordinance shall be deemed to have been introduced on the date the 
subject matter is first voted on by the council. (1917, c. 136, subch. 13, s. 1; C.S., 
Beaonls 1971, c- 6982s) 1).1973, ¢/426, s. 16; 1979, 2nd Sess., c,.1247, s..7; 1983, 
c. 696; 2001-409, s. 9.) 
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Local Modification. — Town of Elon Col- 
lege: 1985, c. 109. 

Editor’s Note. — Session Laws 2001-409, s. 
10, provides that prosecutions for offenses com- 
mitted before the effective dates of the provi- 
sions of the act [Session Laws 2001-409 is 
effective July 1, 2002] are not abated or affected 
by the act, and the statutes that would be 
applicable but for the act remain applicable to 
those prosecutions. 

Effect of Amendments. — Session Laws 
2001-409, s. 9, effective July 1, 2002, and appli- 

CASE 

Personnel Policy Must Be Adopted with 
Formalities to Create Right. — In North 
Carolina to create property rights, a personnel 
policy must not merely be adopted, but must be 
adopted with the formalities necessary for it to 
rise to the level of an ordinance, and where 
plaintiff’s only evidence as to personnel policy 
was an affidavit from the clerk of the board of 
commissioners stating that the personnel pol- 
icy was “adopted” by the town board, the plain- 

CH. 160A. CITIES AND TOWNS §160A-77 

cable to actions taken and offenses committed 
on or after that date, in the first paragraph, 
substituted “the member’s” for “his,” substi- 
tuted “official conduct or on matters on which 
the member is prohibited from voting under 
G.S. 14-234” for “his official conduct,” and re- 
moved the parentheticals from the second sen- 
tence; and in the second paragraph, removed 
the parentheticals from the first two sentences 
and made minor punctuation changes, and sub- 
stituted “the mayor” for “he” in the second 
sentence. ) 

NOTES 

tiff was merely an at-will employee with no 
property interest in his employment and no 
procedural due process protections. Dunn v. 
Town of Emerald Isle, 722 F. Supp. 1309 
(E.D.N.C. 1989), aff'd, 918 F.2d 955 (4th Cir. 
1990), 
Cited in Sherrill v. Town of Wrightsville 

Beach, 81 N.C. App. 369, 344 S.E.2d 357 (1986); 
County of Lancaster v. Mecklenburg County, 
334 N.C. 496, 434 S.E.2d 604 (1993). 

§ 160A-76. Franchises; technical ordinances. 

(a) No ordinance making a grant, renewal, extension, or amendment of any 
franchise shall be finally adopted until it has been passed at two: regular 
meetings of the council, and no such grant, renewal, extension, or amendment 
shall be made otherwise than by ordinance. 

(b) Any published technical code or any standards or regulations promul- 
gated by any public agency may be adopted in an ordinance by reference 
subject to G.S. 143-138(e). A technical code or set of standards or regulations 
adopted by reference in a city ordinance shall have the force of law within the 
city. Official copies of all technical codes, standards, and regulations adopted by 
reference shall be maintained for public inspection in the office of the city clerk. 
(1917, c. 1386, subch. 13; C.S., s. 2823; 1968, c. 790; 1971, c. 698, s. 1; 1973, ¢. 
426, s. 17.) 

Cross References. — As to approval, under 
this section, of long-term contracts entered into 

by city or town councils for the disposal of solid 
waste, see G.S. 153A-299.5. 

CASE NOTES 

Cited in County of Wake v. N.C. Dep't of 
Env’'t & Natural Res., 155 N.C. App. 225, 573 
S.E.2d 572, 2002 N.C. App. LEXIS 1632 (2002), 

cert. dismissed, 357 N.C. 62, 579 S.E.2d 387 
(2003). 

§ 160A-77. Code of ordinances. 
(a) Not later than July 1, 1974, each city having a population of 5,000 or 

more shall adopt and issue a code of its ordinances. The code may be 
reproduced by any method that gives legible and permanent copies, and may 
be issued as a securely bound book or books with periodic separately bound 
supplements, or as a loose-leaf book maintained by replacement pages. 
Supplements or replacement pages should be adopted and issued annually at 
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least, unless no additions to or modifications of the code have been adopted by 
the council during the year. The code may consist of two separate parts, the 
“General Ordinances” and the “Technical Ordinances.” The technical ordi- 
nances may be published as separate books or pamphlets, and may include 
ordinances regarding the construction of buildings, the installation of plumb- 
ing and electric wiring, the installation of cooling and heating equipment, the 
use of public utilities, buildings, or facilities operated by the city, the zoning 
ordinance, the subdivision control ordinance, the privilege license tax ordi- 
nance, and other similar technical ordinances designated as such by the 
council. The council may omit from the code designated classes of ordinances 
of limited interest or transitory nature, but the code should clearly describe the 
classes of ordinances omitted therefrom. 

(b) The council may provide that one or more of the following classes of 
ordinances shall be codified by appropriate entries upon official map books to 
be retained permanently in the office of the city clerk or some other city office 
generally accessible to the public: 

(1) Establishing or amending the boundaries of zoning districts: 
(2) Designating the location of traffic control devices; 
(3) Designating areas or zones where regulations are applied to parking, 

loading, bus stops, or taxicab stands; 
(4) Establishing speed limits; 
(4a) Restricting or regulating traffic at certain times on certain streets, or 

to certain types, weights or sizes of vehicles; 
(5) Designating the location of through streets, stop intersections, yield- 

right-of-way intersections, waiting lanes, one-way streets, or truck 
traffic routes; and 

(6) Establishing regulations upon vehicle turns at designated locations. 
(b1) The council may provide that the classes of ordinances described in 

paragraphs (2) through (6) of subsection (b) above, and ordinances establishing 
rates for utility or other public enterprise services, or ordinances establishing 
fees of any nature, shall be codified by entry upon official lists or schedules of 
the regulations established by such ordinances, or schedules of such rates or 
fees, to be maintained in the office of the city clerk. 

(c) It is the intent of this section to make uniform the law concerning the 
adoption of city codes. To this end, all charter provisions in conflict with this 
section in effect as of January 1, 1972, are expressly repealed, except to the 
extent that the charter makes adoption of a code mandatory, and no local act 
taking effect on or after January 1, 1972, shall be construed to repeal or amend 
this section in whole or in part unless it shall expressly so provide by specific 
reference. (1971, c. 698, s. 1; 1979, 2nd Sess., c. 1247, ss. 8, 9.) 

Local Modification. — City of Williamston: 
1975, c. 420. 

CASE NOTES 

Applied in Johnson v. Town of Longview, 37 _ v. Village of Pinehurst, 100 N.C. App. 77, 394 
N.C. App. 61, 245 S.E.2d 516 (1978). S.E.2d 251 (1990), review denied and appeal 

Cited in In re Jacobs, 33 N.C. App. 195, 234 — dismissed, 328 N.C. 92, 402 S.E.2d 417 (1991). 
S.E.2d 639 (1977); Pinehurst Area Realty, Inc. 

§ 160A-78. Ordinance book. 

Effective January 1, 1972, each city shall file a true copy of each ordinance 
adopted on or after January 1, 1972, in an ordinance book separate and apart 
from the council’s minute book. The ordinance book shall be appropriately 
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indexed and maintained for public inspection in the office of the city clerk. 
Effective July 1, 1973, true copies of all ordinances that were adopted before 
January 1, 1972, and are still in effect shall be filed and indexed in the 
ordinance book. If the city has adopted and issued a code of ordinances in 
compliance with G.S. 160A-77, its ordinances shall be filed and indexed in the 
ordinance book until they are codified. (1971, c. 698, s. 1.) 

CASE NOTES 

Applied in Johnson v. Town of Longview, 37 Cited in Lewis v. White, 287 N.C. 625, 216 
N.C. App. 61, 245 S.E.2d 516 (1978). S.E.2d 134 (1975). 

§ 160A-79. Pleading and proving city ordinances. 

(a) In all civil and criminal cases a city ordinance that has been codified in 
a code of ordinances adopted and issued in compliance with G.S. 160A-77 must 
be pleaded by both section number and caption. In all civil and criminal cases 
a city ordinance that has not been codified in a code of ordinances adopted and 
issued in compliance with G.S. 160A-77 must be pleaded by its caption. In both 
instances, it is not necessary to plead or allege the substance or effect of the 
ordinance unless the ordinance has no caption and has not been codified. 

(b) Any of the following shall be admitted in evidence in all actions or 
proceedings before courts or administrative bodies and shall have the same 
force and effect as would an original ordinance: 

(1) A city code adopted and issued in compliance with G.S. 160A-77, 
containing a statement that the code is published by order of the 
council. 

(2) Copies of any part of an official map book maintained in accordance 
with G.S. 160A-77 and certified under seal by the city clerk as having 
been adopted by the council and maintained in accordance with its 
directions (the clerk’s certificate need not be authenticated). 

(3) A copy of an ordinance as set out in the minutes, code, or ordinance 
book of the council, certified under seal by the city clerk as a true copy 
(the clerk’s certificate need not be authenticated). 

(4) Copies of any official lists or schedules maintained in accordance with 
G.S. 160A-77 and certified under seal by the city clerk as having been 
adopted by the council and maintained in accordance with its direc- 
tions (the clerk’s certificate need not be authenticated). 

(c) The burden of pleading and proving the existence of any modification or 
repeal of an ordinance, map, or code, a copy of which has been duly pleaded or 
admitted in evidence in accordance with this section, shall be upon the party 
asserting such modification or repeal. It shall be presumed that any portion of 
a city code that is admitted in evidence in accordance with this section has 
been codified in compliance with G.S. 160A-77, and the burden of pleading and 
prove to the contrary shall be upon the party seeking to obtain an advantage 

ereby. 
(d) From and after the respective effective dates of G.S. 160A-77 and 

160A-78, no city ordinance shall be enforced or admitted into evidence in any 
court unless it has been codified or filed and indexed in accordance with G.S. 
160A-77 or 160A-78. It shall be presumed that an ordinance which has been 
properly pleaded and proved in accordance with this section has been codified 
or filed and indexed in accordance with G.S. 160A-77 or 160A-78, and the 
burden of pleading and proving to the contrary shall be upon the party seeking 
to obtain an advantage thereby. 

(e) It is the intent of this section to make uniform the law concerning the 
pleading and proving of city ordinances. To this end, all charter provisions in 
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conflict with this section in effect as of January 1, 1972, are expressly repealed, 
and no local act taking effect on or after J anuary 1, 1972, shall be construed to 
repeal or amend this section in whole or in part unless it shall expressly so 
provide by specific reference. (1917, c. 136, subch. 13, s. 14; C.S., s. 2825; 1959, 
c. 631; 1971, c. 698, s. 1; 1973, c. 426, s. 18: 1979, 2nd‘Sess.,; °c; 1247; 's.'10.) 

Cross References. — As to application of 
this section to county ordinances, see G.S. 
153A-50. 

CASE NOTES 

Editor’s Note. — Some of the cases cited 
below were decided under former statutory pro- 
VISIONS. 

Judicial Notice Not Taken of Ordinance. 
— Courts of general jurisdiction and the Su- 
preme Court will not take judicial notice of a 
municipal ordinance. High Point Surplus Co. v. 
Pleasants, 263 N.C. 587, 189 S.E.2d 892, rev’d 
on other grounds, 264 N.C. 650, 142 S.E.2d 697 
(1965). 
Warrant or Indictment to Set Out or 

Plead Ordinance. — Criminal prosecution for 
violation of a municipal ordinance cannot be 
maintained if the warrant or indictment on 
which it is based does not set out the ordinance 
or plead it in a manner permitted by statute. 
State v. Wiggs, 269 N.C. 507, 153 S.E.2d 84 
(1967); State v. W.N.C. Pallet & Forest Prod. 
Co., 283 N.C. 705, 198 S.E.2d 433 (1973). 
Excerpt of Ordinance in Indictment 

May Be Construed with Entire Ordinance. 
— The courts, when called upon to construe an 
excerpt from an ordinance set out in a bill of 
indictment, may interpret the excerpt correctly 
by construing it with the rest of the ordinance, 
certainly when the entire ordinance is before 
the court by stipulation of the parties. High 
Point Surplus Co. v. Pleasants, 263 N.C. 587, 

139 S.E.2d 892, rev’d on other grounds, 264 
N.C. 650, 142 S.E.2d 697 (1965). 
Nonsuit for Variance Allowed. — Where a 

warrant charging disorderly conduct did not 
contain any allegations, specific or general, to 
the effect that the prosecution was for violation 
of a municipal ordinance, but the municipal 
ordinance was introduced in evidence and the 
trial proceeded as though defendant had been 
charged with violation of the ordinance, 
nonsuit for variance would be allowed. State v. 
Wiggs, 269 N.C. 507, 153 S.E.2d 84 (1967). 
Ordinance Properly Proved. — In a per- 

sonal injury action for damages, the introduc- 
tion of an ordinance of a town regulating the 
speed of trains backing upon the track, prop- 
erly proven, would not be regarded as error on 
appeal, when it was proved that upon the 
evidence in the case the jury had found, upon a 
trial without legal error, that the negligence of 
defendant’s employees proximately caused the 
personal injury for which damages were sought 
in the action. Parker v. Seaboard Air Line Ry., 
181 N.C. 95, 106 S.E. 755 (1921). 
Applied in In re Jacobs, 33 N.C. App. 195, 

234 S.E.2d 639 (1977). 
Cited in Johnson v. Town of Longview, 37 

N.C. App. 61, 245 S.E.2d 516 (1978). 

§ 160A-80. Power of investigation; subpoena power. 
(a) The council shall have power to investigate the affairs of the city, and for 

that purpose may subpoena witnesses, administer oaths, and compel the 
production of evidence. 

(b) If a person fails or refuses to obey a subpoena issued pursuant to this 
section, the council may apply to the General Court of Justice for an order 
requiring that its order be obeyed, and the court shall have jurisdiction to issue 
these orders after notice to all proper parties. No testimony of any witness 
before the council pursuant to a subpoena issued in exercise of the power 
conferred by this section may be used against him on the trial of any civil or 
criminal action other than a prosecution for false swearing committed on the 
examination. If any person, while under oath at an investigation by the 
council, willfully swears falsely, he is guilty of a Class 1 misdemeanor. 

(c) Repealed by Session Laws 1991, c. 512, s. 1, effective July 2, 1991. (1971, 
c. 698, s.'1; 1991, c. 512, s. 1; 19938, c. 539, s. 1083; 1994, Ex. Sess., c. 24, s. 
14(c).) 
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CASE NOTES 

Radio and Television Coverage. — 
Though radio and television coverage may not 
be necessary to the conduct of investigative 
hearings by municipalities, it does not follow 

sonably consistent with the concept of a fully 
informed public, a concept which is receiving 
ever increasing support as the public becomes 
more fully informed. Leak v. High Point City 
Council; 25 N.C. App...394, 213 $.E.2d 386 
(1975). 

that it is unreasonable to permit such coverage; 
conversely, radio and television coverage is rea- 

§ 160A-81. Conduct of public hearings. 

Public hearings may be held at any place within the city or within the county 
in which the city is located. The council may adopt reasonable rules governing 
the conduct of public hearings, including but not limited to rules (i) fixing the 
maximum time allotted to each speaker, (11) providing for the designation of 
spokesmen for groups of persons supporting or opposing the same positions, 
(111) providing for the selection of delegates from groups of persons supporting 
or opposing the same positions when the number of persons wishing to attend 
the hearing exceeds the capacity of the hall, and (iv) providing for the 
maintenance of order and decorum in the conduct of the hearing. 

The council may continue any public hearing without further advertisement. 
If a public hearing is set for a given date and a quorum of the council is not then 
present, the hearing shall be continued until the next regular council meeting 
without further advertisement. (1971, c. 698, s. 1.) 

CASE NOTES 

Application to Annexation Hearings. — 
Nothing in this section indicates that its appli- 
cation should be limited to public hearings not 
concerning annexation. Thrash v. City of 
Asheville, 115 N.C. App. 310, 444 S.E.2d 482 
(1994). 
Radio and _ Television Coverage. — 

Though radio and television coverage may not 
be necessary to the conduct of investigative 

hearings by municipalities, it does not follow 
that it is unreasonable to permit such coverage; 
conversely, radio and television coverage is rea- 
sonably consistent with the concept of a fully 
informed public, a concept which is receiving 
ever increasing support as the public becomes 
more fully informed. Leak v. High Point City 
Council, 25 N.C. App. 394, 213 S.E.2d 386 
(1975). 

§ 160A-82. Applicability of Part. 

Nothing in this Part, except G.S. 160A-77, 160A-78 and 160A-79, shall be 
construed to repeal any portion of any city charter inconsistent with anything 
contained herein. (1971, c. 698, s. 1.) 

§§ 160A-83 through 160A-100: Reserved for future codification pur- 
poses. 

Part 4. Modification of Form of Government. 

§ 160A-101. Optional forms. 

Any city may change its name or alter its form of government by adopting 
any one or combination of the options prescribed by this section: 

(1) Name of the corporation: 
The name of the corporation may be changed to any name not 

deceptively similar to that of another city in this State. 
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(2) Style of the corporation: 
The city may be styled a city, town, or village. 

(3) Style of the governing board: 
The governing board may be styled the board of commissioners, the 

board of aldermen, or the council. 
(4) Terms of office of members of the council: 

Members of the council shall serve terms of office of either two or 
four years. All of the terms need not be of the same length, and all of 
the terms need not expire in the same year. 

(5) Number of members of the council: 
The council shall consist of any number of members not less than 

three nor more than 12. 
(6) Mode of election of the council: 

a. All candidates shall be nominated and elected by all the qualified 
voters of the city. 

b. The city shall be divided into single-member electoral districts; 
council members shall be apportioned to the districts so that each 
member represents the same number of persons as nearly as 
possible, except for members apportioned to the city at large, if 
any; the qualified voters of each district shall nominate and elect 
candidates who reside in the district for seats apportioned to that 
district; and all the qualified voters of the city shall nominate and 
elect candidates apportioned to the city at large, if any. 

c. The city shall be divided into single-member electoral districts; 
council members shall be apportioned to the districts so that each 
member represents the same number of persons as nearly as 
possible, except for members apportioned to the city at large; and 
candidates shall reside in and represent the districts according to 
the apportionment plan adopted, but all candidates shall be 
nominated and elected by all the qualified voters of the city. 

d. The city shall be divided into electoral districts equal in number to 
one half the number of council seats; the council seats shall be 
divided equally into “ward seats” and “at-large seats,” one each of 
which shall be apportioned to each district, so that each council 
member represents the same number of persons as nearly as 
possible; the qualified voters of each district shall nominate and 
elect candidates to the “ward seats”; candidates for the “at-large 
seats” shall reside in and represent the districts according to the 
apportionment plan adopted, but all candidates for “at-large” 
seats shall be nominated and elected by all the qualified voters of 
the city. 

e. The city shall be divided into single-member electoral districts; 
council members shall be apportioned to the districts so that each 
member represents the same number of persons as nearly as 
possible, except for members apportioned to the city at large, if 
any; in a nonpartisan primary, the qualified voters of each district 
shall nominate two candidates who reside in the district, and the 
qualified voters of the entire city shall nominate two candidates 
for each seat apportioned to the city at large, if any; and all 
candidates shall be elected by all the qualified voters of the city. 

If either of options b, c, d or e is adopted, the council shall divide the 
city into the requisite number of single-member electoral districts 
according to the apportionment plan adopted, and shall cause a map 
of the districts so laid out to be drawn up and filed as provided by G.S. 
160A-22 and 160A-23. No more than one half of the council may be 
apportioned to the city at large. An initiative petition may specify the 
number of single-member electoral districts to be laid out, but the 

273 



§160A-102 CH. 160A. CITIES AND TOWNS $160A-102 

drawing of district boundaries and apportionment of members to the 
districts shall be done in all cases by the council. 

(7) Elections: 
a. Partisan. — Municipal primaries and elections shall be conducted 

on a partisan basis as provided in G.S. 163-291. 
b. Nonpartisan Plurality. — Municipal elections shall be conducted as 

provided in G.S. 163-292. 
c. Nonpartisan Election and Runoff Election. — Municipal elections 

and runoff elections shall be conducted as provided in GS. 
163-2938. 

d. Nonpartisan Primary and Election. — Municipal primaries and 
elections shall be conducted as provided in G.S. 163-294. 

(8) Selection of mayor: : 
a. The mayor shall be elected by all the qualified voters of the city for 

a term of not less than two years nor more than four years. 
b. The mayor shall be selected by the council from among its 

membership to serve at its pleasure. 
Under option a, the mayor may be given the right to vote on all 

matters before the council, or he may be limited to voting only to break 
a tie. Under option b, the mayor has the right to vote on all matters 
before the council. In both cases the mayor has no right to break a tie 
vote in which he participated. 

(9) Form of government: 
a. The city shall operate under the mayor-council form of government 

in accordance with Part 3 of Article 7 of this Chapter. 
b. The city shall operate under the council-manager form of govern- 

ment in accordance with Part 2 of Article 7 of this Chapter and 
any charter provisions not in conflict therewith. (1969, c. 629, s. 2; 
1971) c) 698; s.°13'e° 1076) 8.1 197390) 42668197 e100 Te ssh iaZ: 
1975, c. 19, s. 64; c. 664, s. 6.) 

Local Modification. — (As to Part 4) which added references to option e. in subdivi- 
Wilmington/New Hanover County Consoli- — sion (6), provided in s. 6(c): “Nothing contained 
dated Government: 1987, c. 643; city of in this section shall be construed to alter any 

Bessemer City: 1991, c. 293; city of Lexington: existing form of government of any municipal- 
1987, c. 64, s. 1(2). ity.” 
Editor’s Note. — Session Laws 1975, c. 664, 

§ 160A-102. Amendment by ordinance. 

By following the procedure set out in this section, the council may amend the 
city charter by ordinance to implement any of the optional forms set out in G.S. 
160A-101. The council shall first adopt a resolution of intent to consider an 
ordinance amending the charter. The resolution of intent shall describe the 
proposed charter amendments briefly but completely and with reference to the 
pertinent provisions of G.S. 160A-101, but it need not contain the precise text 
of the charter amendments necessary to implement the proposed changes. At 
the same time that a resolution of intent is adopted, the council shall also call 
a public hearing on the proposed charter amendments, the date of the hearing 
to be not more than 45 days after adoption of the resolution. A notice of the 
hearing shall be published at least once not less than 10 days prior to the date 
fixed for the public hearing, and shall contain a summary of the proposed 
amendments. Following the public hearing, but not earlier than the next 
regular meeting of the council and not later than 60 days from the date of the 
hearing, the council may adopt an ordinance amending the charter to imple- 
ment the amendments proposed in the resolution of intent. 
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The council may, but shall not be required to unless a referendum petition is 
received pursuant to G.S. 160A-108, make any ordinance adopted pursuant to 
this section effective only if approved by a vote of the people, and may by 
resolution adopted at the same time call a special election for the purpose of 
submitting the ordinance to a vote. The date fixed for the special election shall 
be not more than 90 days after adoption of the ordinance. 

Within 10 days after an ordinance is adopted under this section, the council 
shall publish a notice stating that an ordinance amending the charter has been 
adopted and summarizing its contents and effect. If the ordinance is made 
effective subject to a vote of the people, the council shall publish a notice of the 
election in accordance with G.S. 163-287, and need not publish a separate 
notice of adoption of the ordinance. 

The council may not commence proceedings under this section between the 
time of the filing of a valid initiative petition pursuant to G.S. 160A-104 and 
the date of any election called pursuant to such petition. (1969, c. 629, s. 2: 
1971, c. 698, s. 1; 1973, c. 426, s. 20; 1979, 2nd Sess., c. 1247, s. 11.) 

Local Modification. — City of Greenville: 
195); 6. 559,.s: I, 

§ 160A-103. Referendum on charter amendments by ordi- 
nance. 

An ordinance adopted under G.S. 160A-102 that is not made effective upon 
approval by a vote of the people shall be subject to a referendum petition. Upon 
receipt of a referendum petition bearing the signatures and residence ad- 
dresses of a number of qualified voters of the city equal to at least 10 percent 
of the whole number of voters who are registered to vote in city elections 
according to the most recent figures certified by the State Board of Elections or 
9,000, whichever is less, the council shall submit an ordinance adopted under 
G.S. 160A-102 to a vote of the people. The date of the special election shall be 
fixed at not more than 120 nor fewer than 60 days after receipt of the petition. 
A referendum petition shall be addressed to the council and shall identify the 
ordinance to be submitted to a vote. A referendum petition must be filed with 
the city clerk not later than 30 days after publication of the notice of adoption 
of the ordinance. (1969, c. 629, s. 2; 1971, c. 698,.s..1; 1979, 2nd ‘Séss., ¢..1247, 
ss. 13, 15.) 

Local Modification. — City of Wilson: 1989, 
c. 107, s. 1; town of Duck: 2001-394, s. 1; town of 
St. James: 1999-241, s. 1. 

§ 160A-104. Initiative petitions for charter amendments. 
The people may initiate a referendum on proposed charter amendments. An 

initiative petition shall bear the signatures and resident addresses of a 
number of qualified voters of the city equal to at least ten percent (10%) of the 
whole number of voters who are registered to vote in city elections according to 
the most recent figures certified by the State Board of Elections or 5,000, 
whichever is less. The petition shall set forth the proposed amendments by 
describing them briefly but completely and with reference to the pertinent 
provisions of G.S. 160A-101, but it need not contain the precise text of the 
charter amendments necessary to implement the proposed changes. The 
petition may not propose changes in the alternative, or more than one 
integrated set of charter amendments. Upon receipt of a valid initiative 
petition, the council shall call a special election on the question of adopting the 
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charter amendments proposed therein, and shall give public notice thereof in 
accordance with G.S. 163-287. The date of the special election shall be fixed at 
not more than 120 nor fewer than 60 days after receipt of the petition. If a 
majority of the votes cast in the special election shall be in favor of the 
proposed changes, the council shali adopt an ordinance amending the charter 
to put them into effect. Such an ordinance shall not be subject to a referendum 
petition. No initiative petition may be filed (i) between the time the council 
initiates proceedings under G.S. 160A-102 by publishing a notice of hearing on 
proposed charter amendments and the time proceeding under that section 
have been carried to a conclusion either through adoption or rejection of a 
proposed ordinance or lapse of time, nor (ii) within one year and six months 
following the effective date of an ordinance amending the city charter pursuant 
to this Article, nor (iii) within one year and six months following the date of any 
election on charter amendments that were defeated by the voters. 

The restrictions imposed by this section on filing initiative petitions shall 
apply only to petitions concerning the same subject matter. For example, 
pendency of council action on amendments concerning the method of electing 
the council shall not preclude an initiative petition on adoption of the 
council-manager form of government. 

Nothing in this section shall be construed to prohibit the submission of more 
than one proposition for charter amendments on the same ballot so long as no 
proposition offers a different plan under the same option as another proposi- 
tion on the same ballot. (1969, c. 629, s. 2; 1971, c. 698, 's. 1; 1973, c. 426, s. 21; 
1979, 2nd Sess., c. 1247, ss. 12, 14.) 

Local Modification. — (Effective Septem- 
ber 1, 1999) City of Charlotte: 1998-212, s. 
24.2(a). 

§ 160A-105. Submission of propositions to voters; form of 
ballot. 

A proposition to approve an ordinance or petition shall be printed on the 
ballot in substantially the following form: 

“Shall the ordinance (describe the effect of the ordinance) be approved? 
Kant) YES 
(9 NO” 

The ballot shall be separate from all other ballots used at the election. 
If a majority of the votes cast on a proposition shall be in the affirmative, the 

plan contained therein shall be put into effect as provided in this Article. If a 
majority of the votes cast shall be against the proposition, the ordinance or 
petition proposing the amendments shall be void and of no effect. (1969, c. 629, 
s..2509 71 os 698718) 

§ 160A-106. Amendment of charter provisions dependent 
on form of government. 

The authority conferred by this Article to amend charter provisions within 
the options set out in G.S. 160A-101 also includes authority to amend other 
charter provisions dependent on the form of city government to conform them 
to the form of government amendments. By way of illustration and not 
limitation, if a charter providing for a five-member council is amended to 
increase the size of the council to seven members, a charter provision defining 
a quorum of the council as three members shall be amended to define a quorum 
as four members. (1971, c. 698, s. 1.) 
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§ 160A-107. Plan to continue for two years. 
Charter amendments adopted as provided in this Article shall continue in 

force for at least two years after the beginning of the term of office of the officers 
elected thereunder. (1969, c. 629, s. 2: TAILS. 698 hse?) 

§ 160A-108. Municipal officers to carry out plan. 
It shall be the duty of the mayor, the council, the city clerk, and other city 

officials in office, and all boards of election and election officials, when any plan 
of government is adopted as provided by this Article or is proposed for 
adoption, to comply with all requirements of this Article, to the end that all 
things may be done which are necessary for the nomination and election of the 
officers first to be elected under the new plan so adopted. (1969, c. 629, s. 2; 
Bor bf O6982 5.1.) 

§ 160A-109. Effective date. 

The council may submit new charter amendments proposed under this 
Article at any regular or special municipal election, or at a special election 
called for that sole purpose. Any amendment affecting the election of city 
officers shall be finally adopted and approved at least 90 days before the first 
election for mayor or council members held thereunder. CLOGI2 C262 9515.2. 
gO FEC? 698;"s) 12) | 

§ 160A-110. Charters to remain in force. 

The charter of any city that adopts a new form of government as provided in 
this Article shall continue in full force and effect notwithstanding adoption of 
a new form of government, except to the extent modified by an ordinance 
adopted under the authority conferred and pursuant to the procedures 
prescribed by this Article. (1969, c. 629, s. 2; 19713) c--698,<sxA1:) 

§ 160A-111. Filing certified true copies of charter amend- 
ments. 

The city clerk shall file a certified true copy of any charter amendment 
adopted under this Part with the Secretary of State, and the Legislative 
Library. (1985 (Reg. Sess., 1986), c. 935, s. MNISOceioh Oy opi Die) 

§§ 160A-112 through 160A-115: Reserved for future codification pur- 
poses. 

ARTICLE 6. 

Elections. 

§§ 160A-116 through 160A-127: Repealed by Session Laws 1971, c. 
LOVG LS 2) 

Cross References. — As to municipal elec- 
tions, see G.S. 163-279 to 163-306. 
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§§ 160A-128 through 160A-145: Reserved for future codification pur- 
poses. 

ARTICLE 7. 

Administrative Offices. 

Part 1. Organization and Reorganization of City Government. 

§ 160A-146. Council to organize city government. 

The council may create, change, abolish, and consolidate offices, positions, 
departments, boards, commissions, and agencies of the city government and 
generally organize and reorganize the city government in order to promote 
orderly and efficient administration of city affairs, subject to the following 
limitations: 

(1) The council may not abolish any office, position, department, board, 
commission, or agency established and required by law; 

(2) The council may not combine offices or confer certain duties on the 
same officer when such action is specifically forbidden by law; 

(3) The council may not discontinue or assign elsewhere any functions or 
duties assigned by law to a particular office, position, department, or 
agency. (1971, c. 698, s. 1.) 

Local Modification. — City of Charlotte: 
1973}, 6.5330. 

CASE NOTES 

Board of Adjustment. — If a board of 
adjustment is created, then it must consist of at 
least five appointees, each with three-year 
terms. Such terms may not be reduced by the 
city council as long as the board of adjustment 
is in existence. However, the prohibition 
against the reduction of the length of the terms 
of the members of an existing board of adjust- 
ment does not diminish the authority of the city 
council to abolish the board. Board of Adjust- 
ment v. Town of Swansboro, 108 N.C. App. 198, 
423 S.E.2d 498 (1992), aff'd, 334 N.C. 421, 432 
S.E.2d 310, reh’g denied, 335 N.C. 182, 436 
S.E.2d 369 (1993). 

A town’s board of commissioners authority to 
organize city government pursuant to this sec- 
tion includes the power to abolish a board of 
adjustment, appointed and created pursuant to 
G.S. 160A-388, and to thereafter create a new 

board of adjustment and make appointments 
thereto. Board of Adjustment v. Town of 
Swansboro, 334 N.C. 421, 482 S.E.2d 310, re- 

hearing denied, 335 N.C. 182, 436 S.E.2d 369 
(1993). 

Cited in Town of Scotland Neck v. Western 
Sur. Co., 301 N.C. 331, 271 S.E.2d 501 (1980). 

Part 2. Administration of Council-Manager Cities. 

§ 160A-147. Appointment of city manager; dual office 
holding. 

(a) In cities whose charters provide for the council-manager form of govern- 
ment, the council shall appoint a city manager to serve at its pleasure. The 
manager shall be appointed solely on the basis of the manager’s executive and 
administrative qualifications. The manager need not be a resident of the city 
or State at the time of appointment. The office of city manager is hereby 
declared to be an office that may be held concurrently with other appointive 
(but not elective) offices pursuant to Article VI, Sec. 9, of the Constitution. 
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(b) Notwithstanding the provisions 
serve on a county board of education t 
the following criteria are met: 

ART. 7. ADMINISTRATIVE OFFICES §160A-148 

of subsection (a), a city manager may 
hat is elected on a non-partisan basis if 

(1) The population of the city by which the city manager is employed does 
not exceed 10,000; 

(2) The city is located in two counties; and 
(3) The population of the county in which the city manager resides does 

not exceed 40,000. 
(c) Notwithstanding the provisions 

hold elective office if the following crit 
of subsection (a), a city manager may 
erla are met: 

(1) The population of the city by which the city manager is employed does 
not exceed 3,000. 

(2) The city manager is an elected official of a city other than the city by 
which the city manager is employed. 

(d) For the purposes of this section, population figures shall be according to the latest United States decennial figures issued at the time the second office is assumed. If census figures issued after the second office is assumed increase the city or county population beyond the limits of this section, the city manager may complete the term of elected office that the city manager is then serving. (1969, c. 629, s. 2; 1971, c. 698, s. 1; 1989, c. 49; 1997-25, s. 1.) 

Local Modification. — Town of Elon Col- 
lege: 1985, c. 109; (As to Part 2) town of 
Kernersville: 1989, c. 381, s. 12. 

Editor’s Note. — Session Laws 1989, c. 49, 
which amended this section, in s. 2 provided: 
“Whenever a city manager has served on a 
county board of education consistent with the 
requirements set forth in G.S. 160A-147(b) as 
enacted by Section 1 of this act, provided that 

such dual office holding commenced no earlier 
than January 1, 1984, that person may con- 
tinue to serve in such dual capacity and shall 
not be deemed to have given up the first office 
upon assumption of the second office. Actions of 
neither the county board of education nor the 
city shall be invalid because of the dual office 
holding permitted or validated by this act.” 

CASE NOTES 

Severance Pay Not at Odds with “At 
Will” Employment. — An agreement provid- 
ing severance pay to a town manager does not 
prohibit, although it may deter, a town from 

terminating the town manager “at will” in vio- 
lation of this section. Myers v. Town of 
Plymouth, 135 N.C. App. 707, 522 S.E.2d 122, 
1999 N.C. App. LEXIS 1237 (1999), 

§ 160A-148. Powers and duties of manager. 
The manager shall be the chief administrator of the city. He shall be 

responsible to the council for administering all municipal affairs placed in his 
charge by them, and shall have the following powers and duties: 

(1) He shall appoint and suspend or remove all city officers and employees 
not elected by the people, and whose appointment or removal is not 
otherwise provided for by law, except the city attorney, in accordance 
with such general personnel rules, regulations, policies, or ordinances 
as the council may adopt. 

(2) He shall direct and supervise the administration of all departments, 
offices, and agencies of the city, subject to the general direction and 
control of the council, except as otherwise provided by law. 

(3) He shall attend all meetings of the council and recommend any 
measures that he deems expedient. 

(4) He shall see that all laws of the State, the city charter, and the 
ordinances, resolutions, and regulations of the council are faithfully 
executed within the city. 
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(5) He shall prepare and submit the annual budget and capital program 

to the council. 
(6) He shall annually submit to the council and make available to the 

public a complete report on the finances and administrative activities 

of the city as of the end of the fiscal year. 
(7) He shall make any other reports that the council may require 

concerning the operations of city departments, offices, and agencies 
subject to his direction and control. 

(8) He shall perform any other duties that may be required or authorized 
by the council. (1969, c. 629, s. 2; 1971, c. 698, s. 1; 1973, c. 426, s. 22.) 

CASE NOTES 

Role of Manager Under Subdivision (1). 
— Subdivision (1) of this section prohibits the 
city manager from unilateral adoption of a 
policy establishing funding for stand-by and 
on-call duty for any city department. The man- 
ager’s role is limited to recommending position 
classification and pay plans to the city council 
for their ultimate approval. Newber v. City of 
Wilmington, 83 N.C. App. 327, 350 S.E.2d 125 
(1986), cert. denied and appeal dismissed, 319 
N.C. 225, 353 $,E.2d 402,(1987). 

Liability of City for Malicious Prosecu- 
tion of Employee by City Manager. — Ac- 
tion of the city manager in instigating the 
arrest and prosecution of a municipal employee 
for embezzlement was done in the performance 
of a governmental function imposed upon the 
city manager, and therefore the city could not 
be held liable in tort by such employee in an 
action for malicious prosecution. McDonald v. 
Carper) 252, N.G:) 29, 112.5) 2d. (4 taioeo), 
decided under former § 160-349. 

§ 160A-149. Acting city manager. 

By letter filed with the city clerk, the manager may designate, subject to the 
approval of the council, a qualified person to exercise the powers and perform 
the duties of manager during his temporary absence or disability. During this 
absence or disability, the council may revoke that designation at any time and 
appoint another to serve until the manager returns or his disability ceases. 
(TOI "OOSh srl) 

§ 160A-150. Interim city manager. 

When the position of city manager is vacant, the council shall designate a 
qualified person to exercise the powers and perform the duties of manager 
until the vacancy is filled. (1971, c. 698, s. 1.) 

§ 160A-151. Mayor and councilmen ineligible to serve or 
act as manager. 

Neither the mayor nor any member of the council shall be eligible for 
appointment as manager or acting or interim manager. (1971, c. 698, s. 1.) 

§ 160A-152. Applicability of Part. 

This Part shall apply only to those cities having the council-manager form of 
government. If the powers and duties of a city manager set out in any city 
charter shall differ materially from those set out in G.S. 160A-148, the council 
may by ordinance confer or impose on the manager any of the powers or duties 
set out in G.S. 160A-148 but not contained in the charter. (1971, c. 698, s. 1.) 

§8§ 160A-153, 160A-154: Reserved for future codification purposes. 
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Part 3. Administration of Mayor-Council Cities. 

§ 160A-155. Council to provide for administration in may- 
or-council cities. 

The council shall appoint, suspend, and remove the heads of all city departments, and all other city employees; provided, the council may delegate 
to any administrative official or department head the power to appoint, suspend, and remove city employees assigned to his department. The head of 
each department shall see that all laws of the State, the city charter, and the 
ordinances, resolutions, and regulations of the council concerning his depart- 
ment are faithfully executed within the city. Otherwise, the administration of 
the city shall be performed as provided by law or direction of the council, (1971, 
c. 698, s. 1; 1979, 2nd Sess., c. 1247, s. 16.) 

§ 160A-156. Acting department heads. 
By letter filed with the city clerk, the head of any department may designate, 

subject to the approval of the council, a qualified person to exercise the powers 
and perform the duties of head of that department during his temporary 
absence or disability. During his absence or disability, the council may revoke 
that designation at any time and appoint another officer to serve until the 
department head returns or his disability ceases. (1971, c. 698, s. 1.) 

§ 160A-157. Interim department heads. 
When the position of head of any department is vacant, the council may 

designate a qualified person to exercise the powers and perform the duties of 
head of the department until the vacancy is filled. (1971, c. 698, s. 1.) 

§ 160A-158. Mayor and councilmen ineligible to serve or 
act as heads of departments. 

Neither the mayor nor any member of the council shall be eligible for 
appointment as head of any city department or as acting or interim head of a 
department; provided, that in cities having a population of less than 5,000 
according to the most recent official federal census, the mayor and any member 
of the council shall be eligible for appointment by the council as department 
head or other employee, and may receive reasonable compensation for such 
employment, notwithstanding any other provision of law. (1971, c. 698, s. 1; 
1979, 2nd Sess., c. 1247, s. 17.) 

§ 160A-159. Applicability of Part. 
This Part shall apply only to those cities having the mayor-council form of 

government. (1971, c. 698, s. 1.) 

§§ 160A-160, 160A-161: Reserved for future codification purposes. 

Part 4. Personnel. 

§ 160A-162. Compensation. 

(a) The council shall fix or approve the schedule of pay, expense allowances, 
and other compensation of all city employees, and may adopt position classi- 
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fication plans; any compensation or pay plan may include provisions for 

payments to employees on account of sickness or disability. In cities with the 

council-manager form of government, the manager shall be responsible for 

preparing position classification and pay plans for submission to the council 

and, after any such plans have been adopted by the council, shall administer 

them. In cities with the mayor-council form of government, the council shall 

appoint a personnel officer (or confer the duties of personnel officer on some 

city administrative officer); the personnel officer shall then be responsible for 
administering the pay plan and any position classification plan in accordance 
with general policies and directives adopted by the council. Py i: 

(b) The council may purchase life, health, and any other forms of insurance 
for the benefit of all or any class of city employees and their dependents, and 
may provide other fringe benefits for city employees. (1923, c. 20; 1949, c. 103; 
1969, c. 845; 1971, c. 698, s. 1; 1979, 2nd Sess., c. 1247, ss. 18, 19.) 

CASE NOTES 

Policy as to Payment of Employees Must 
Have Council Approval. — This section 
makes ineffective any policy as to payment of 
city employees in the City of Wilmington, a city 
with the council-manager form of government, 
without the approval of the Wilmington City 
Council. Newber v. City of Wilmington, 83 N.C. 
App. 827, 350 S.E.2d 125 (1986), cert. denied 
and appeal dismissed, 319 N.C. 225, 353 S.E.2d 
402 (1987). 
Stand-By and On-Call Duty Policy. — 

Administrative policy issued by city manager’s 
office, which indicated in its initial sentence its 
purposes “to establish conditions for authoriz- 
ing stand-by and on-call duty, to define them 
and to set rates for compensation,” fell within 
the purview of this section and its mandate as 
to “schedule of pay.” Newber v. City of 
Wilmington, 83 N.C. App. 327, 350 S.E.2d 125 
(1986), cert. denied and appeal dismissed, 319 

N.C. 225, 353 S.E.2d 402.(1987). 

Compensation When No Salary Speci- 
fied. — Where a municipal corporation en- 
gaged a commissioner of its sinking fund under 
the provisions of its charter, by which the 
incumbent was employed for a term of years 
continuously, his employment was that of a 
public officer, which precluded compensation 
based upon a quantum meruit, and he could not 
recover for his services in the absence of ex- 
press statutory provision. Borden v. City of 
Goldsboro, 173 N.C. 661, 92 S.E. 694 (1917), 
decided under former law. cick i 

Contract with Town Manager Not Ultra 
Vires. — The execution of an employment 
contract providing severance pay to an at-will 
town manager was not ultra vires. Myers v. 
Town of Plymouth, 135 N.C. App. 707, 522 
S.E.2d 122, 1999 N.C. App. LEXIS 1237 (1999). 

§ 160A-163. Retirement benefits. 

(a) The council may provide for enrolling city employees in the Local 
Governmental Employees’ Retirement System, the Law-Enforcement Officers’ 
Benefit and Relief Fund, the Firemen’s Pension Fund, or a retirement plan 
certified to be actuarially sound by a qualified actuary as defined in subsection 
(d) of this section, and may make payments into any such retirement system or 
plan on behalf of its employees. The city may also supplement from local funds 
benefits provided by the Local Governmental Employees’ Retirement System, 
the Law-Enforcement Officers’ Benefit and Relief Fund, or the Firemen’s 
Pension Fund. 

(b) The council may create and administer a special fund for the relief of 
members of the police and fire departments who have been retired for age, or 
for disability or injury incurred in the line of duty, but any such funds 
established on or after January 1, 1972, shall be subject to the provisions of 
subsection (c) of this section. The council may receive donations and bequests 
in aid of any such fund, shall provide for its permanence and increase, and 
shall prescribe and regulate the conditions under which benefits may be paid. 

(c) No city shall make payments into any retirement system or plan 
established or authorized by local act of the General Assembly unless the plan 
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is certified to be actuarially sound by a qualified actuary as defined in 
subsection (d) of this section. 
_(d) A qualified actuary means an individual certified as qualified by the 
Commissioner of Insurance, or any member of the American Academy of 
Actuaries. 

(e) A city which is providing health insurance under GS. 160A-162(b) may provide health insurance for all or any class of former employees of the city who are receiving benefits under subsection (a) of this section or who are 65 years of age or older. Such health insurance may be paid entirely by the city, 
partly by the city and former employee, or entirely by the former employee, at 
the option of the city. 

(f) The council may provide a deferred compensation plan. Where the 
council provides a deferred compensation plan, the investment of funds for the 
plan shall be exempt from the provisions of G.S 159-30 and G.S. 159-31. Cities 
may invest deferred compensation plan funds in life insurance, fixed or 
variable annuities and retirement income contracts, regulated investment 
trusts, or other forms of investments approved by the Board of Trustees of the 
North Carolina Public Employee Deferred Compensation Plan. 

(g) Should the council provide for a retirement plan, a plan which supple- ments a State-administered plan, or a special fund, any benefits payable from such plan or fund on account of the disability of city employees may be restricted with regard to the amount which may be earned by the disabled former employee in any other employment, but only to the extent that the earnings of disability beneficiaries in the Local Governmental Employees’ 
Retirement System are restricted in accordance with GS. 128-27(e)(1). (1917, ¢. 136, subch. 5, s. 1; 1919, cc. 136, 237; C.S., s. 2787; 1965, €) 93d; 1971,-c. 698, Ss. 1; 1981, c. 347, s. 2; 1991, c. 277, s. 2; 1995, c. 259, s. 3.) 

§ 160A-164. Personnel rules. 

The council may adopt or provide for rules and regulations or ordinances 
concerning but not limited to annual leave, sick leave, special leave with full 
pay or with partial pay supplementing workers’ compensation payments for 
employees injured in accidents arising out of and in the course of employment, 
hours of employment, holidays, working conditions, service award and incen- 
tive award programs, other personnel policies, and any other measures that 
promote the hiring and retention of capable, diligent, and honest career 
employees. (1917, c. 136, subch. 5, s. 1; 1919, cc. 136, 237; C.S., s. 2787; 1965, 
ce. 931; 1971, c. 698, s. 1; 1979, c. GlAY 8.62.) 

CASE NOTES 

Role of City Manager. — Section 160A- 
148(1) prohibits the city manager from the 
unilateral adoption of a policy establishing the 
funding for stand-by and on-call duty for any 
city department. The manager’s role is limited 
to recommending position classification and 

pay plans to the city council for their ultimate 
approval. Newber v. City of Wilmington, 83 
N.C. App. 327, 350 S.E.2d 125 (1986), cert. 
denied and appeal dismissed, 319 N.C. 225, 353 
S.E.2d 402 (1987). 

§ 160A-164.1. Smallpox vaccination policy (see editor’s 
note on condition precedent). 

All municipalities that employ firefighters, police officers, paramedics, or 
other first responders shall, not later than 90 days after this section becomes 
law, enact a policy regarding sick leave and salary continuation for those 
employees for absence from work due to an adverse medical reaction resulting 
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from the employee receiving in employment vaccination against smallpox 

incident to the Administration of Smallpox Countermeasures by Health 

Professionals, section 304 of the Homeland Security Act, Pub. L. No. 107-296 

(Nov. 25, 2002) (to be codified at 42 U.S.C. § 233(p)). (2003-169, s. 5.) 

Cross References. — As to tort claims aris- 
ing from certain smallpox vaccinations of State 
employees, see G.S. 143-300.1A. 
Condition precedent to recovery. — Ses- 

sion Laws 2003-169, s. 7, provides: “In the 

event that federal regulatory or statutory pro- 
visions providing compensation and benefits to 
persons for infection with smallpox, infection 
with vaccinia, or any adverse medical reaction 
incident to the Administration of Smallpox 
Countermeasures by Health Professionals, sec- 
tion 304 of the Homeland Security Act, Pub. L. 
No. 107-296 (Nov. 25, 2002) (to be codified at 42 
U.S.C. § 233(p)) are adopted, a condition pre- 
cedent to recovery under this act shall be that 
the person claiming compensation and benefits 
under this act shall first seek compensation 
and benefits under the federal provisions, with 
those provisions constituting primary coverage 

and the person then being entitled to compen- 
sation and benefits under this act not exceeding 
a total recovery under the federal provisions 
and this act equal to the amount available 
under the applicable provisions of this act.” 

Editor’s Note. — Session Laws 2003-169, s. 

9, made this section effective June 12, 2003, 

and applicable to claims arising from infection 
or adverse medical reactions related to small- 
pox vaccinations incident to the Administration 
of Smallpox Countermeasures by Health Pro- 
fessionals, section 304 of the Homeland Secu- 

rity Act, Pub. L. No.107-296 (Nov. 25, 2002) (to 
be codified at 42 U.S.C. § 233(p)) whether the 
infection or adverse medical reactions occurred 
before, on, or after June 12, 2003. 

Session Laws 2003-169, s. 8, is a severability 

clause. 

§ 160A-164.2. Criminal history record check of employees 
permitted. 

The council may adopt or provide for rules and regulations or ordinances 
concerning a requirement that any applicant for employment be subject to a 
criminal history record check of State and National Repositories of Criminal 
Histories conducted by the Department of Justice in accordance with G.S. 
114-19.12. The city may consider the results of these criminal history record 
checks in its hiring decisions. (2003-214, s. 5.) 

Cross References. — As to criminal history 
record checks under the National Crime Pre- 
vention and Privacy Compact, see G.S. 114- 
19.50. 

Editor’s Note. — Session Laws 2003-214, s. 

6, made this section effective June 19, 2003. 

§ 160A-165. Personnel board. 

The council may establish a personnel board with authority to administer 
tests designed to determine the merit and fitness of candidates for appoint- 
ment or promotion, to conduct hearings upon the appeal of employees who 
have been suspended, demoted, or discharged, and hear employee grievances. 
ea G: aa subch. 58s. 121919; cc 136/'237; ©5583 27872 1965 er 9s 
C aistie 

§ 160A-166. Participation in Social Security Act. 

The council may take any action necessary to allow city employees to 
participate fully in benefits provided by the federal Social Security Act. (1949, 
¢. 103% 1969.'c 845.197 1G. 698, s)1.) 
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§ 160A-167. Defense of employees and officers; payment of 
_ Judgments. 

(a) Upon request made by or in behalf of any member or former member of 
the governing body of any authority, or any city, county, or authority employee 
or officer, or former employee or officer, any soil and water conservation 
supervisor or any local soil and water conservation employee, whether the 
employee is a district or county employee, or any member of a volunteer fire 
department or rescue squad which receives public funds, any city, authority, 
county, soil and water conservation district, or county alcoholic beverage 
control board may provide for the defense of any civil or criminal action or 
proceeding brought against him either in his official or in his individual 
capacity, or both, on account of any act done or omission made, or any act 
allegedly done or omission allegedly made, in the scope and course of his 
employment or duty as an employee or officer of the city, authority, county or 
county alcoholic beverage control board. The defense may be provided by the 
city, authority, county or county alcoholic beverage control board by its own 
counsel, or by employing other counsel, or by purchasing insurance which 
requires that the insurer provide the defense. Providing for a defense pursuant 
to this section is hereby declared to be for a public purpose, and the 
expenditure of funds therefor is hereby declared to be a necessary expense. 
Nothing in this section shall be deemed to require any city, authority, county or 
county alcoholic beverage control board to provide for the defense of any action 
or proceeding of any nature. 

(b) Any city council or board of county commissioners may appropriate 
funds for the purpose of paying all or part of a claim made or any civil 
judgment entered against any of its members or former members of the 
governing body of any authority, or any city, county, or authority employees or 
officers, or former employees or officers, or any soil and water conservation 
Supervisor or any local soil and water conservation employee, whether the 
employee is a district or county employee, when such claim is made or such 
judgment is rendered as damages on account of any act done or omission made, 
or any act allegedly done or omission allegedly made, in the scope and course 
of his employment or duty as a member or former member of the governing 
body of any authority, or any city, county, district, or authority employee or 
officer of the city, authority, district, or county; provided, however, that nothing 
in this section shall authorize any city, authority, district, or county to 
appropriate funds for the purpose of paying any claim made or civil judgment 
entered against any of its members or former members of the governing body 
of any authority, or any city, county, district, or authority employees or officers 
or former employees or officers if the city council or board of county commis- 
sioners finds that such members or former members of the governing body of 
any authority, or any city, county, or authority employee or officer acted or 
failed to act because of actual fraud, corruption or actual malice on his part. 
Any city, authority, or county may purchase insurance coverage for payment of 
claims or judgments pursuant to this section. N othing in this section shall be 
deemed to require any city, authority, or county to pay any claim or judgment 
referred to herein, and the purchase of insurance coverage for payment of any 
such claim or judgment shall not be deemed an assumption of any liability not 
covered by such insurance contract, and shall not be deemed an assumption of 
liability for payment of any claim or judgment in excess of the limits of 
coverage in such insurance contract. 

(c) Subsection (b) shall not authorize any city, authority, or county to pay all 
or part of a claim made or civil judgment entered unless (1) notice of the claim 
or litigation is given to the city council, authority governing board, or board of 
county commissioners as the case may be prior to the time that the claim is 
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settled or civil judgment is entered, and (2) the city council, authority 
governing board, or board of county commissioners as the case may be shall 
have adopted, and made available for public inspection, uniform standards 
under which claims made or civil judgments entered against members or 
former members of the governing body of any authority, or any city, county, or 
authority employees or officers, or former employees or officers, shall be paid. 

(d) For the purposes of this section, “authority” means an authority orga- 
nized under Article 1 of Chapter 162A of the General Statutes, the North 
Carolina Water and Sewer Authorities Act. “District” means a soil and water 
conservation district organized under Chapter 139 of the General Statutes. 
(1967, c. 1093; 1971, c. 698, s. 1; 1973, c. 426, s. 23; c. 1450; 1977, c. 307, s. 2; 
c. 834, s. 1; 1983, c. 525, ss. 1-4; 2001-300, s. 2.) 

Local Modification. — Mecklenburg: 1989, Forest L. Rev. 43 (1982). 
eMletlisAl city of Charlotte: 1989 (Reg. Sess., For comment, “Waiving Local Government 

1990), c. 862. Immunity in North Carolina: Risk Manage- 

Legal Periodicals. — For comment on the ment Programs Are Insurance,” see 27 Wake 
need for reform in North Carolina of local Forest L. Rev. 709 (1992). 
government sovereign immunity, see 18 Wake 

CASE NOTES 

Action Under Section Does Not Waive not waive immunity. Blackwelder v. City of 
Immunity. — Section 106A-485 provides that Winston-Salem, 332 N.C. 319, 420 S.E.2d 432 
the only way a city may waive its governmental (1992). 
immunity is by the purchase of lability insur- Applied in Gray v. Laws, 51 F.3d 426 (4th 
ance. Action by the City under this section does Cir. 1995). 

§ 160A-168. Privacy of employee personnel records. 

(a) Notwithstanding the provisions of G.S. 132-6 or any other general law or 
local act concerning access to public records, personnel files of employees, 
former employees, or applicants for employment maintained by a city are 
subject to inspection and may be disclosed only as provided by this section. For 
purposes of this section, an employee’s personnel file consists of any informa- 
tion in any form gathered by the city with respect to that employee and, by way 
of illustration but not limitation, relating to his application, selection or 
nonselection, performance, promotions, demotions, transfers, suspension and 
other disciplinary actions, evaluation forms, leave, salary, and termination of 
PPR See: As used in this section, “employee” includes former employees of 
the city. 

(b) The following information with respect to each city employee is a matter 
of public record: name; age; date of original employment or appointment to the 
service; current position title; current salary; date and amount of the most 
recent increase or decrease in salary; date of the most recent promotion, 
demotion, transfer, suspension, separation, or other change in position classi- 
fication; and the office to which the employee is currently assigned. The city 
council shall determine in what form and by whom this information will be 
maintained. Any person may have access to this information for the purpose of 
inspection, examination, and copying, during regular business hours, subject 
only to such rules and regulations for the safekeeping of public records as the 
city council may have adopted. Any person denied access to this information 
may apply to the appropriate division of the General Court of Justice for an 
sears compelling disclosure, and the court shall have jurisdiction to issue such 
orders. 
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(c) All information contained in a city employee’s personnel file, other than 
the information made public by subsection (b) of this section, is confidential 
and shall be open to inspection only in the following instances: 

(1) The employee or his duly authorized agent may examine all portions 
of his personnel file except (i) letters of reference solicited prior to 
employment, and (ii) information concerning a medical disability, 
mental or physical, that a prudent physician would not divulge to his 
patient. 

(2) A licensed physician designated in writing by the employee may 
examine the employee’s medical record. 

(3) A city employee having supervisory authority over the employee may 
examine all material in the employee’s personnel file. 

(4) By order of a court of competent jurisdiction, any person may examine 
such portion of an employee’s personnel file as may be ordered by the 
court. 

(5) An official of an agency of the State or federal government, or any 
political subdivision of the State, may inspect any portion of a 
personnel file when such inspection is deemed by the official having 
custody of such records to be inspected to be necessary and essential 
to the pursuance of a proper function of the inspecting agency, but no 
information shall be divulged for the purpose of assisting in a criminal 
prosecution (of the employee), or for the purpose of assisting in an 
investigation of (the employee’s) tax liability. However, the official 
having custody of such records may release the name, address, and 
telephone number from a personnel file for the purpose of assisting in 
a criminal investigation. 

(6) An employee may sign a written release, to be placed with his 
personnel file, that permits the person with custody of the file to 
provide, either in person, by telephone, or by mail, information 
specified in the release to prospective employers, educational institu- 
tions, or other persons specified in the release. 

(7) The city manager, with concurrence of the council, or, in cities not 
having a manager, the council may inform any person of the employ- 
ment or nonemployment, promotion, demotion, suspension or other 
disciplinary action, reinstatement, transfer, or termination of a city 
employee and the reasons for that personnel action. Before releasing 
the information, the manager or council shall determine in writing 
that the release is essential to maintaining public confidence in the 
administration of city services or to maintaining the level and quality 
of city services. This written determination shall be retained in the 
office of the manager or the city clerk, and is a record available for 
public inspection and shall become part of the employee’s personnel 
file. 

(cl) Even if considered part of an employee’s personnel file, the following 
information need not be disclosed to an employee nor to any other person: 

(1) Testing or examination material used solely to determine individual 
qualifications for appointment, employment, or promotion in the city’s 
service, when disclosure would compromise the objectivity or the 
fairness of the testing or examination process. 

(2) Investigative reports or memoranda and other information concerning 
the investigation of possible criminal actions of an employee, until the 
investigation is completed and no criminal action taken, or until the 
criminal action is concluded. 

(3) Information that might identify an undercover law enforcement officer 
or a law enforcement informer. 

(4) Notes, preliminary drafts and internal communications concerning an 
employee. In the event such materials are used for any official 
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personnel decision, then the employee or his duly authorized agent 
shall have a right to inspect such materials. 

(c2) The city council may permit access, subject to limitations they may 
impose, to selected personnel files by a professional representative of a 
training, research, or academic institution if that person certifies that he will 
not release information identifying the employees whose files are opened and 
that the information will be used solely for statistical, research, or teaching 
purposes. This certification shall be retained by the city as long as each 
personnel file examined is retained. 

(d) The city council of a city that maintains personnel files containing 
information other than the information mentioned in subsection (b) of this 
section shall establish procedures whereby an employee who objects to 
material in his file on grounds that it is inaccurate or misleading may seek to 
have the material removed from the file or may place in the file a statement 
relating to the material. 

(e) A public official or employee who knowingly, willfully, and with malice 
permits any person to have access to information contained in a personnel file, 
except as is permitted by this section, is guilty of a Class 3 misdemeanor and 
upon conviction shall only be fined an amount not more than five hundred 
dollars ($500.00). 

(f) Any person, not specifically authorized by this section to have access to a 
personnel file designated as confidential, who shall knowingly and willfully 
examine in its official filing place, remove or copy any portion of a confidential 
personnel file shall be guilty of a Class 3 misdemeanor and upon conviction 
shall only be fined in the discretion of the court but not in excess of five 
hundred dollars ($500.00). (1975, c. 701, s. 2; 1981, c. 926, ss. 1-4; 1998, c. 539, 
ss. 1084, 1085; 1994, Ex. Sess., c. 24, s. 14(c).) 

Local Modification. — City of Charlotte: 
1997-305, s. 3; city of Durham: 1998-142, s. 1; 

city of Greensboro: 2001-20; city of Wilmington: 
2003-238, s. 1. 

CASE 

Subdivision (c)(4) of this section specif- 
ically authorizes disclosure by order of a 
court of competent jurisdiction. Hall v. Helms, 
LiSth ReDY oe W.DEN.C 71987): 
The plain language of subsection (c)(4) indi- 

cates that a superior court, being a court of 
competent jurisdiction, has the authority to 
allow inspection of the personnel files of police 
officers. In re Brooks, 143 N.C. App. 601, 548 
8.E.2d 748, 2001 N.C. App. LEXIS 344 (2001). 

This section does not create a civil cause 
of action. Houpe v. City of Statesville, 128 
N.C. App. 334, 497 S.E.2d 82 (1998), cert. 
denied, 348 N.C. 72, 505 S.E.2d 871 (1998). 
Ex Parte Petitions for Disclosure under 

Subsection (c)(4). — An ex parte petition 

Legal Periodicals. — For comment, “You 
Can't Always Get What You Want: A Look at 
North Carolina’s Public Records Law,” see 72 

N.C.L. Rev. 1527 (1994). 

NOTES 

submitted pursuant to subsection (c)(4) should 
be accompanied by sworn affidavits or similar 
evidence, including specific factual allegations 
detailing reasons justifying disclosure and stat- 
ing the statutory grounds which allow disclo- 
sure, the court should docket petitions submit- 
ted and orders entered pursuant to subsection 
(c)(4) per its rules for docketing special proceed- 
ings, and the Superior Court should make an 
independent determination that the interests 
of justice require disclosure of the confidential 
employment information. In re Brooks; 143 
N.C. App. 601, 548 S.E.2d 748, 2001 N.C. App. 
LEXIS 344 (2001). ; 
Applied in Spell v. McDaniel, 591 F. Supp. 

1090 (E.D.N.C. 1984). 

OPINIONS OF ATTORNEY GENERAL 

Attorney-Client Communications to 

City on Personnel Matters. — Written attor- 

ney-client communications to a city (including 
the city manager and city council) on specific 

personnel matters related to an employee that 
are more than three years old, and which are 
confidential under G.S. 160A-168(a), are not 

public records; by its specific terms, G.S. 160A- 
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168(a) supersedes the requirement in G.S. 132- are received. See opinion of Attorney General to 
1.1 that privileged attorney-client communica- Mr. Grady Joseph Wheeler, Jr., Esq., Attorney, 
tions must be disclosed three years after they 2001 N.C. AG LEXIS 15 (5/30/2001). 

§ 160A-169. City employee political activity. 
(a) Purpose. The purpose of this section is to ensure that city employees are 

not subjected to political or partisan coercion while performing their job duties, 
to ensure that employees are not restricted from political activities while off 
duty, and to ensure that public funds are not used for political or partisan 
activities. 

It is not the purpose of this section to allow infringement upon the rights of 
employees to engage in free speech and free association. Every city employee 
has a civic responsibility to support good government by every available means 
and in every appropriate manner. Employees shall not be restricted from 
affiliating with civic organizations of a partisan or political nature, nor shall 
employees, while off duty, be restricted from attending political meetings, or 
advocating and supporting the principles or policies of civic or political 
organizations, or supporting partisan or nonpartisan candidates of their choice 
in accordance with the Constitution and laws of the State and the Constitution 
and laws of the United States of America. 

(b) Definitions. For the purposes of this section: 
(1) “City employee” or “employee” means any person employed by a city or 

any department or program thereof that is supported, in whole or in 
part, by city funds; 

(2) “On duty” means that time period when an employee is engaged in the 
duties of his or her employment; and 

(3) “Workplace” means any place where an employee engages in his or her 
job duties. 

(c) No employee while on duty or in the workplace may: 
(1) Use his or her official authority or influence for the purpose of 

interfering with or affecting the result of an election or nomination for 
political office; or 

(2) Coerce, solicit, or compel contributions for political or partisan pur- 
poses by another employee. 

(d) No employee may be required as a duty or condition of employment, 
promotion, or tenure of office to contribute funds for political or partisan 
purposes. 

(e) No employee may use city funds, supplies, or equipment for partisan 
purposes, or for political purposes except where such political uses are 
otherwise permitted by law. 

(f) To the extent that this section conflicts with the provisions of any local 
act, city charter, local ordinance, resolution, or policy, this section prevails to 
the extent of the conflict. (1991, c. 619, s. 2; 1993, c. 298; 8212.) 

Editor’s Note. — The number of this section number assigned by the enacting act, G.S. 
was assigned by the Revisor of Statutes. The 160A-99, was apparently a typographical error. 

OPINIONS OF ATTORNEY GENERAL 

The provisions of this section and Attorney General to Mr. William R. Gilkeson, 
§ 153A-99 are applicable to elected offi- | Staff Attorney, N.C. General Assembly, 1998 
cials of counties and cities. See opinion of | N.C.A.G. 1 (1/14/98). 
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§ 160A-170: Reserved for future codification purposes. 

Part 5. City Clerk. 

§ 160A-171. City clerk; duties. 

There shall be a city clerk who shall give notice of meetings of the council, 
keep a journal of the proceedings of the council, be the custodian of all city 
records, and shall perform any other duties that may be required by law or the 
council. (1917, c. 136, subch. 138, s. 1; C.S., s. 2826; 1941, c. 103; 1949, e714; 
1971, c. 698, s..1.) 

CASE NOTES 

Cited in Town of Scotland Neck v. Western (1980); Town of Scotland Neck v. Western Sur. 
Sur. Co., 46 N.C. App. 124, 264 S.E.2d 917 © Co., 301 N.C. 331, 271 S.E.2d 501 (1980), 

§ 160A-172. Deputy clerk. 

The council may provide for a deputy city clerk who shall have full authority 
to exercise and perform any of the powers and duties of the city clerk that may 
be specified by the council. (1917, c. 1386, subch. 13, s. 1; C.S., s. 2826; 1941, c. 
LOS mel OAD Gil Ae LOLs Gis eS fs) 

Part 6. City Attorney. 

§ 160A-173. City attorney; appointment and duties. 

The council shall appoint a city attorney to serve at its pleasure and to be its 
legal adviser. (1971, c. 698, s. 1.) 

ARTICLE 8. 

Delegation and Exercise of the General Police Power. 

§ 160A-174. General ordinance-making power. 

(a) A city may by ordinance define, prohibit, regulate, or abate acts, 
omissions, or conditions, detrimental to the health, safety, or welfare of its 
citizens and the peace and dignity of the city, and may define and abate 
nuisances. 

(b) A city ordinance shall be consistent with the Constitution and laws of 
North Carolina and of the United States. An ordinance is not consistent with 
State or federal law when: 

(1) The ordinance infringes a liberty guaranteed to the people by the State 
or federal Constitution; 

(2) The ordinance makes unlawful an act, omission or condition which is 
expressly made lawful by State or federal law; 

(3) The ordinance makes lawful an act, omission, or condition which is 
expressly made unlawful by State or federal law; 

(4) The ordinance purports to regulate a subject that cities are expressly 
forbidden to regulate by State or federal law; 

(5) The ordinance purports to regulate a field for which a State or federal 
statute clearly shows a legislative intent to provide a complete and 
integrated regulatory scheme to the exclusion of local regulation; 
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(6) The elements of an offense defined by a city ordinance are identical to 
the elements of an offense defined by State or federal law. 

The fact that a State or federal law, standing alone, makes a given act, 
omission, or condition unlawful shall not preclude city ordinances requiring a 
higher standard of conduct or condition. (1971, c. 698, s. 1.) 

Cross References. — As to limitations on 
enactment of Sunday-closing ordinances, see 
G.S. 160A-191. 

Editor’s Note. — Session Laws 2003-432, 
ss. 1 and 2, provide: 

“On or before December 31, 2004, no local 
government shall enact any new ordinance am- 
ortizing off premises outdoor advertising or 
extend or expand any existing ordinance amor- 
tizing off premises outdoor advertising. 

“The Revenue Laws Study Committee is di- 
rected to study local government ordinances 
amortizing off premises outdoor advertising, 
and report any findings, together with any 
recommended legislation, to the 2004 Regular 

Session of the 2003 General Assembly upon its 
convening.” 

Legal Periodicals. — For article, “Regulat- 
ing Obscenity Through the Power to Define and 
Abate Nuisances,” see 14 Wake Forest L. Rev. 1 
(1978). 

For comment, “Municipal Tort Liability for 
Negligent Failure to Provide Adequate Police 
Protection,” see 20 Wake Forest L. Rev. 697 
(1984). 

For note, “Preemption Hogwash: North Caro- 
lina’s Judicial Repeal of Local Authority to 
Regulate Hog Farms in Craig v. County of 
Chatham,” see 80 N.C.L. Rev. 2121 (2002). 

CASE NOTES 

I. In General. 
II. Sunday Ordinances. 

III. Other Specific Ordinances. 

I. IN GENERAL. 

Editor’s Note. — Many of the cases cited 
below were decided under former similar provi- 
sions. 

Through this section and § 160A-186 the 
legislature has delegated to the munici- 
palities a part of its police power, which 
may be exercised to protect or promote the 
health, morals, order, safety and general wel- 
fare of society. Town of Atlantic Beach v. Young, 
307 N.C. 422, 298 S.E.2d 686, appeal dis- 
missed, 462 U.S. 1101, 103 S. Ct. 2446, 77 L. 
Ed. 2d 1328 (1983). 
Power to Enact Ordinances. — Estab- 

lished municipal authorities may enact such 
ordinances as are promotive of the peace and 
good order of the town, the limitation being 
that the regulations may not be unreasonable 
or unduly discriminative nor manifestly op- 
pressive and in derogation of common right. 
State v. Burbage, 172 N.C. 876, 89 S.E. 795 
(1916). 
The necessary implication of subdivi- 

sion (b)(3) is that the General Assembly in- 
tended to allow the issuance of a preliminary 
injunction upon a showing by plaintiffs of a 
likelihood of success on the merits of a tort 
claim and some type of irreparable harm, even 
where an ordinance has not been enforced by 
local authorities or where an ordinance might 
permit one to pursue a course of action that 
otherwise would constitute a potential tort 

claim under State law. Kaplan v. Prolife Action 
League, 111 N.C. App. 1, 431 S.E.2d 828, appeal 
dismissed and discretionary review denied, 335 
N.C. 175, 436 S.E.2d 379 (1993), cert. denied, 
512: U.S) 1258, 114.8.) Ct..2783;-129°L: Ed. 2d 
894 (1994). 

It is not necessary now to aver authority 
conferred by a general and public law to 
pass an ordinance, as it was when that au- 
thority was derived under a special act of 
incorporation. State v. Merritt, 83 N.C. 677 
(1880). 
A municipal ordinance is presumed to 

be valid, and the burden is upon the complain- 
ing party to show its invalidity or inapplicabil- 
ity. Currituck County v. Willey, 46 N.C. App. 
835, 266 S.E.2d 52, cert. denied, 283 S.E.2d 131 
(1980). 
A municipal ordinance promulgated in the 

exercise of the police power will not be declared 
unconstitutional unless it is clearly so, and 
every intendment will be made to sustain it. 
Currituck County v. Willey, 46 N.C. App. 835, 
266 S.E.2d 52, cert. denied, 283 S.E.2d 131 
(1980). 
Doubt as to whether an ordinance is 

invalid, as conflicting with individual 
rights, should be resolved against the city. 
Slaughter v. O’Berry, 126 N.C. 181, 35 S.E. 241, 
48 L.R.A. 442 (1900). 
The courts will not inquire into the mo- 

tives which prompt a municipality’s legis- 
lative body to enact an ordinance which is 
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valid on its face. Clark’s Greenville, Inc. v. 
West, 268 N.C. 527, 151 S.E.2d 5 (1966). 

Courts Will Be Slow to Interfere. — By 
this section discretionary power is vested in the 
city authorities, and the courts will be slow to 
interfere when the ordinance is not contrary to 
the laws of the State and no fraud, dishonesty, 
or oppression is charged. State v. Austin, 114 
N.G/ 885, 19 Si6.5919-( 1594), 

Unless municipality’s action is so clearly un- 
reasonable as to amount to oppression and 
manifest abuse of discretion, courts will be slow 

to interfere, and then the power of the court 
will be exercised with great caution and only in 
a clear case. Jones v. Town of N. Wilkesboro, 

150 N.C. 646, 64 S.E. 866 (1909). 
Scope of Courts’ Review. — Where town 

passed ordinance pursuant to its police power 
as provided under G.S. 160A-186 and expressly 
stated that its purpose was to protect the 
health, safety and welfare of the town, review 
of validity of such ordinance would be to deter- 
mine if the police power had been exercised 
within the constitutional limitations imposed 
by both the state and federal Constitutions. 
Such review would not include an analysis of 
the motives which prompted the passage of the 
ordinance, because so long as an act is not 
forbidden, the wisdom of the enactment is ex- 
clusively a legislative decision. Town of Atlantic 
Beach v. Young, 307 N.C. 422, 298 S.E.2d 686, 
appeal dismissed, 462 U.S. 1101, 103 S. Ct. 
2446, 77 L. Ed. 2d 1328 (1983). 
As to stay of federal court action, see 

Brown v. Brannon, 399 F. Supp. 183 (M.D.N.C. 
1975), aff'd, 535 F.2d 1249 (4th Cir. 1976): 
Challenge to Constitutionality of Crimi- 

nal Statute or Ordinance in Action to En- 
join Enforcement. — Notwithstanding the 
general rule that the constitutionality of a 
statute or ordinance purporting to create a 
criminal offense may not be challenged in an 
action to enjoin its enforcement, a well-estab- 
lished exception permits such action when in- 
junctive relief is essential to the protection of 
property rights and the rights of persons 
against injuries otherwise irremediable. Ra- 
leigh Mobile Home Sales, Inc. v. Tomlinson, 7 
N.C. App. 289, 172 S.E.2d 276, aff'd, 276 N.C. 
661, 174 S.E.2d 542 (1970). 
Succeeding boards of commissioners 

are deemed to act subject to the provi- 
sions of previous ordinances passed by 
their predecessors in authority, until they see 
fit to repeal them. Hutchins v. Town of Durham, 
118 N.C. 457, 24 S.E. 723 (1896). 
General Laws Prevail over Ordinances. 

— Municipal bylaws and ordinances must be in 
harmony with the general laws of the State, 
and whenever they come in conflict with the 
general laws, the bylaws and ordinances must 
give way. Washington v. Hammond, 76 N.C. 33 
(1877); State v. Stevens, 114 N.C. 873, 19 S.E. 
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861 (1894); State v. Williams, 283 N.C. 550, 196 
S.E.2d 756 (1973). 
Although the majority of cases dealing with a 

conflict between a municipal ordinance and a 
state statute have arisen in criminal actions, 
the same principles apply in civil causes. 
Greene v. City of Winston-Salem, 287 N.C. 66, 

213 S.E.2d'231 (1975). . 
Legislative Classifications to Bear Rea- 

sonable Relation to Purpose. — The equal 
protection clauses of the United States and 
North Carolina Constitutions impose upon law- 
making bodies the requirement that any legis- 
lative classification be based on differences that 
are reasonably related to the purposes of the 
act in which it is found. State v. Greenwood, 280 

N.C. 651, 187 S.E.2d 8 (1972). 
So long as classification made by ordinance 

bears some reasonable relationship to the pub- 
lic welfare which the ordinance seeks to pro- 
mote, the ordinance will not be rendered uncon- 

stitutional merely because persons in one class 
derive some incidental competitive advantage 
over those in another. Raleigh Mobile Home 
Sales, Inc. v. Tomlinson, 7 N.C. App. 289, 172 
S.E.2d 276, aff'd, 276 N.C. 661, 174 S.H.2d 542 
(1970). 
Authority to abate nuisances is liberally 

construed by the courts for the benefit of the 
citizens. State v. Beacham, 125 N.C. 652, 34 

S.E. 447 (1899). 
No Liability for Failure to Enact or En- 

force Ordinances. — A municipal corporation 
is not civilly liable for failure to pass ordinances 
to preserve the public health or otherwise pro- 
mote the public good, nor for any omission to 
enforce the ordinances enacted under the legis- 
lative powers granted in its charter or to see 
that they are properly observed by its citizens 
or by those who may be resident within the 
corporate limits. Bunch v. Edenton, 90 N.C. 431 
(1886); Hull v. Town of Roxboro, 142 N.C. 453, 
55 S.E. 351 (1906); Harrington v. Town of 
Greenville, 159 N.C. 632, 75 S.E. 849 (1912). 
But a city is liable in damages for failure 

to abate a nuisance that amounts to an 

obstruction in a street in a reasonable time. 
Dillon v. City of Raleigh, 124 N.C. 184, 32 8.E. 
548 (1899). 
When Owner Is Entitled to Colipenen 

tion for Abatement of Nuisance. — An 
owner of property is not entitled to compensa- 
tion for property rightfully destroyed or dam- 
aged by a city in abating a nuisance; the reason 
for this is that the destruction or damage is for 
public safety or health and is not a taking of 
private property for public use without compen- 
sation or due process in the constitutional 
sense. Rhyne v. Town of Mount Holly, 251 N.C. 
521, 112 S.E.2d 40 (1960). 
A municipality is liable for impairing, remov- 

ing or destroying property, ostensibly in the 
abatement of a nuisance, where the thing or 
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condition in question is not a nuisance per se, 
under statute or in fact, or where the thing or 
condition has not been declared to be a nui- 
sance. Rhyne v. Town of Mount Holly, 251 N.C. 
521, 112 S.E.2d 40 (1960). 

As to legislative authority of board of 
aldermen of Winston-Salem, see Southern 

Ry. v. City of Winston-Salem, 275 N.C. 465, 168 
S.E.2d 396 (1969). 

Applied in State v. Underwood, 283 N.C. 
154, 195 S.E.2d 489 (1973); Smith v. Keator, 21 
N.C. App. 102, 203 S.E.2d 411 (1974); Craig v. 
County of Chatham, 143 N.C. App. 30, 545 
S.E.2d 455, 2001 N.C. App. LEXIS 221 (2001), 
cert. granted, 354 N.C. 68, 553 S.E.2d 37 
(2001). 

Cited in Smith v. Keator, 285 N.C. 530, 206 
S.E.2d 203 (1974); U.T., Inc. v. Brown, 457 F. 
Supp. 163 (W.D.N.C. 1978); Batch v. Town of 
Chapel Hill, 92 N.C. App. 601, 376 S.F.2d 22 
(1989); Board of Adjustment v. Town of 
Swansboro, 108 N.C. App. 198, 423 S.E.2d 498 
(1992); Homebuilders Ass’n v. City of Charlotte, 

336 N.C. 37, 442 S.E.2d 45 (1994); Moore v. City 
of Creedmoor, 120 N.C. App. 27, 460 S.E.2d 899 
(1995); Lamar Outdoor Adver., Inc. v. City of 

Hendersonville Zoning Bd. of Adjustment, 155 
N.C, App. 516, 573 S.E.2d 637, 2002 N.C. App. 
LEXIS 1581 (2002); Williams v. Blue Cross 
Blue Shield, 357 N.C. 170, 581 S.E.2d 415, 2003 
N.C. LEXIS 595 (2003). 

Il. SUNDAY ORDINANCES. 

Constitutionality Generally. — Ordi- 
nances prohibiting certain activities on Sunday, 
enacted pursuant to this section, are not in 
contravention of N.C. Const., Art. I, § 13. State 

v. McGee, 237 N.C. 633, 75 S.E.2d 783, appeal 
dismissed, 346 U.S. 802, 74S. Ct. 50, 98 L. Ed. 
334, rehearing denied, 346 U.S. 918, 74 S. Ct. 
272, 98 L. Ed. 413 (1953). 
Sunday observance ordinances, when they 

proscribe buying and selling, whether it be 
tangible merchandise or a ticket to an amuse- 
ment or a sporting event, regulate trade under 
the broad definition of trade which has been 
adopted by the Supreme Court. Since, however, 
these city ordinances are passed under general 
laws, with reference to them there is no conflict 
between the exercise of the police power and 
N.C. Const., Art. II, § 24. State v. Smith, 265 
N.C. 173, 143 S.E.2d 293 (1965). 

The provisions of N.C. Const., Art. I, § 13 

and 19, do not deprive the legislature of author- 
ity to prohibit by a statute, otherwise valid, the 
carrying on of and engaging in, on Sunday, any 
and all labor and the operation of industrial 
and commercial pursuits, except for works of 
necessity and acts which, themselves, are in 

exercise of the constitutional right to worship. 
The legislature may delegate this power to 
municipalities. Such legislation is within the 
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police power of the State and, nothing else 
appearing, is not a violation of U.S. Const., 
Amends. I and XIV. Raleigh Mobile Home 
Sales, Inc. v. Tomlinson, 276 N.C. 661, 174 
S.E.2d 542 (1970). 
Enactment of Sunday regulations comes 

within the police power, and the General 
Assembly or a municipal governing board exer- 
cising delegated power may enact such regula- 
tions provided the classifications of those af- 
fected are based upon reasonable distinctions, 
affect all persons similarly situated, and have 
some reasonable relation to the public peace, 
welfare, and safety. Clark’s Charlotte, Inc. v. 
Hunter, 261 N.C. 222, 134 S.E.2d 364 (1964). 
Power to enact Sunday ordinances has 

been delegated to municipalities of the 
State. State v. Trantham, 230 N.C. 641, 55 
S.E.2d 198 (1949), 
Reasonable and Nondiscriminatory Or- 

dinances Upheld. — When enacted by cities 
and towns under general laws, Sunday obser- 
vance ordinances which are reasonable and do 
not discriminate within a class of competitors 
similarly situated have been upheld as a valid 
exercise of delegated police power. State v. 
Smith, 265 N.C. 173, 143 S.E.2d 293 (1965). 

Ordinance regulating sale of merchandise on 
Sunday held valid. Clark’s Greenville, Inc. v. 
West, 268 N.C. 527, 151 S.E.2d 5 (1966). 
Sunday observance ordinances adopted in 

the exercise of the police power conferred by the 
General Assembly upon cities and towns have 
been upheld by the Supreme Court. Whitney 
Stores, Inc. v. Clark, 277 N.C. 322, 177 S.E.2d 
418 (1970). 

Validity of Ordinance Dependent on 
Reasonable Relation to Legitimate Objec- 
tive. — The validity of a Sunday closing statute 
or ordinance depends upon its reasonable rela- 
tion to the accomplishment of the State’s legit- 
imate objective, which, in this instance, is the 
promotion of the public health, safety, morals 
and welfare by the establishment of a day of 
rest and relaxation. Legislation for this pur- 
pose, like other legislation, may not discrimi- 
nate arbitrarily either between persons, or 
groups of persons, or between activities which 
are prohibited and those which are permitted. 
State v. Greenwood, 280 N.C. 651, 187 S.E.2d 8 
(1972); 

The general rule is that the enactment of 
Sunday regulations is a legitimate exercise of 
the police power, and that the classification on 
which a Sunday law is based is within the 
discretion of the legislative branch of the gov- 
ernment or within the discretion of the govern- 
ing body of a municipality clothed with power 
to enact and enforce ordinances for the obser- 
vance of Sunday, and will be upheld, provided 
the classification is founded upon reasonable 
distinctions, affects all persons similarly situ- 
ated or engaged in the same business without 
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discrimination, and has some reasonable rela- 

tion to the public peace, welfare and safety. 
State v. Greenwood, 280 N.C. 651, 187 S.E.2d 8 

(1972). 
Difference in Treatment of Businesses 

Must Have Reasonable Basis. — The objec- 
tive of a municipal ordinance being the estab- 
lishment of Sunday as a day of general rest and 
relaxation, the difference in treatment by the 
ordinance of two types of business must be 
supported by a reasonable basis for the conclu- 
sion that one, substantially more than the 
other, will interfere with such use and enjoy- 
ment of the day. Raleigh Mobile Home Sales, 
Inc. v. Tomlinson, 276 N.C. 661, 174 S.E.2d 542 

(1970). 
Burden of Showing Absence of Reason- 

able Basis on Complainant. — The legisla- 
tive body has wide discretion in determining 
which activities do and which activities do not 
interfere with the observance of Sunday as a 
day of general rest and relaxation sufficiently to 
justify the prohibition of those activities on that 
day. The burden rests upon the person com- 
plaining to establish the absence of a reason- 
able basis for such determination. Raleigh Mo- 
bile Home Sales, Inc. v. Tomlinson, 276 N.C. 
661, 174 S.E.2d 542 (1970). 
Prohibition of Ordinary Business Pur- 

suits. — It is against the public policy of the 
State that one should pursue his ordinary busi- 
ness calling on Sunday, and it is very generally 
understood not only that ordinary business 
pursuits may be regulated, but altogether pro- 
hibited on Sunday. State v. Medlin, 170 N.C. 
682, 86 S.E. 597 (1915); State v. Burbage, 172 
N.C. 876, 89 S.E. 795 (1916). 
Sunday closing ordinance which singled 

out and banned the operation of billiard 
halls on Sunday, but permitted other busi- 
nesses which provided facilities for recreation, 
sports and amusements, which were poten- 
tially as equally disruptive, violated the equal 
protection clauses of the North Carolina and 
United States Constitutions. State v. Green- 
wood, 280 N.C. 651, 187 S.E.2d 8 (1972). 
Opening of Drugstores Only. — An ordi- 

nance of a town may, under the provisions of 
this section, prohibit the opening of all places of 
business on Sunday, except drugstores, and it is 
not an unreasonable regulation, under the po- 
lice power of the town, inasmuch as drugstores 
are open all day Sunday, for the governing 
authorities to further provide that they may 
sell articles of common use which are quasi- 
necessities to many, such as mineral waters, 
soft drinks, cigars and tobacco, only between 
certain hours of that day. State v. Medlin, 170 
N.C. 682, 86 S.E. 597 (1915). 

Failure to Except Department Stores 
Upheld. — A municipal ordinance prohibiting 
generally the operation of all businesses within 
a municipality on Sunday, but excepting cer- 
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tain businesses, including hotels, drugstores, 
magazine stands, etc., did not result in unlaw- 

ful discrimination in regard to general depart- 
ment stores, even though such stores had de- 
partments selling the same types of goods as 
stores within the classifications excepted from 
the ordinance, since the classification of gen- 
eral department stores, as distinguished from 
drugstores, bakeries, etc., was based upon a 

reasonable distinction and the ordinance oper- 
ated equally upon all within several classifica- 
tions. Clark’s Charlotte, Inc. v. Hunter, 261 

N.C. 222, 134 S.E.2d 364 (1964). 
Sunday observance ordinance classify- 

ing “sporting goods and toys” as prohib- 
ited items and live bait as permitted was 
not unreasonable, arbitrary or discriminatory. 
S.S. Kresge Co. v. Tomlinson, 275 N.C. 1, 165 

S.E.2d 236 (1969). 
Prohibition of Sales of Mobile But Not 

Conventional Homes. — A municipal ordi- 
nance which prohibited the sale on Sunday of 
mobile homes but which did not prohibit the 
sale on Sunday of conventional homes was 
valid, since a classification based on the differ- 
ences between the two types of selling, i.e., 
presence or absence of traffic, congestion, and 
noise, bore a reasonable relation to the purpose 
of the ordinance in establishing Sunday as a 
day of rest and relaxation. Raleigh Mobile 
Home Sales, Inc. v. Tomlinson, 276 N.C. 661, 
174 S.E.2d 542 (1970). 

Sale of Coca-Cola. — Regulating the sale of 
merchandise, drinks, etc., on Sunday is a valid 
exercise of the police powers of an incorporated | 
city or town. And while the service of meals 
within the municipality at restaurants, etc., 
was a necessity (permitting the sale of coffee, 
tea, etc.), the sale of Coca-Cola as a part of the 
meals could be prohibited by ordinance. State v. 
Weddington, 188 N.C. 643, 125 S.E. 257 (1924). 

Differential Fines Upheld. — An ordi- 
nance of a town, authorized by statute, impos- 
ing a fine of $25.00 upon drugstores for selling 
cigars, etc., on Sunday, and a fine of $5.00 for 
the same offense upon restaurants, cafes, and 
lunch stands, declaring the same to be a mis- 
demeanor, related to distinct and easily sever- 
able occupations, and in the absence of any 
finding that those engaged in them came in 
competition with each other, the ordinance 
would not be declared unconstitutional and 
invalid upon the ground that it was discretion- 
ary against the owners of drugstores. State v. 
Davis, 171 N.C. 809, 89 S.E. 40 (1916). 

Ill. OTHER SPECIFIC ORDINANCES. 

Classification of Occupations. — The 
General Assembly or municipal corporation has 
the power to classify different occupations, pro- 
vided the classification is not unreasonable and 
oppressive, and usually the extent to which the 
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power will be exercised is for the General 
Assembly or the governing body of the munici- 
pality. State v. Davis, 171 N.C. 809, 89 S.E. 40 
(1916). See also, State v. Davis, 157 N.C. 648, 
73 S.E. 130 (1911); Smith v. Wilkins, 164 N.C. 
135, 80 S.E. 168 (1913). 
Power to Close Business at Certain 

Hours. — The right of a city to restrict hours of 
business is restricted to cases when it is for the 
protection and benefit of the public. It has no 
power to require a merchant to close his store 
at an early hour because other merchants so 
desire to close all stores at a regular early hour. 
State v. Ray, 131 N.C. 814, 42 S.E. 960 (1902). 

Sitting in Place of Business After Clos- 
ing Time. — A city has power to restrict the 
use of property insofar as it may injure others, 
but it has no power to provide against a person 
sitting in his place of business after a time 
prescribed for closing it. State v. Thomas, 118 
N.C. 1221, 24 S.E. 535 (1896). 
Delegation of Employment Discrimina- 

tion Ordinance to County Unconstitu- 
tional. — G.S. 160A-174 did not empower a 
county to enact its own employment discrimi- 
nation ordinance as the county only possessed 
those powers validly delegated to it by the 
state, and the state’s attempted delegation of 
this power to the county violated N.C. Const. 
art. II, § 24. Williams v. Blue Cross Blue 
Shield, — N.C. —, — S.E.2d —, 2003 N.C. 
LEXIS 428 (May 2, 2003). 

City May Proscribe Obscenity Not For- 
bidden by State Law. — Under subsection (b) 
of this section, notwithstanding the existence of 
a general statewide law relating to obscene 
displays and publications, a city may enact an 
ordinance prohibiting and punishing conduct 
not forbidden by such statewide law. State v. 
Tenore, 280 N.C. 238, 185 S.E.2d 644 (1972). 

Nothing in G.S. 14-190.1 to 14-190.9, state- 
wide laws relating to obscene literature and 
exhibitions and to indecent exposure, expresses 
or indicates an intent by the General Assembly 
to preclude cities and towns under this section 
and G.S. 160A-181 from enacting and enforcing 
ordinances requiring a higher standard of con- 
duct or condition within their respective juris- 
dictions. State v. Tenore, 280 N.C. 238, 185 
S.E.2d 644 (1972). 
As to the regulation of massage parlors, 

see Cheek v. City of Charlotte, 273 N.C. 293, 
160 S.E.2d 18 (1968). 
Indecent Language or Cursing. — An 

ordinance which forbids the use of “abusive or 
indecent language, cursing, swearing or any 
loud or boisterous talking, hallooing or any 
other disorderly conduct” within the corporate 
limits of a town, and imposes a fine of $25.00 for 
a violation of it, may be enacted by proper 
authorities under the powers granted to them 
in the general law, and such an ordinance is 
reasonable. State v. Merritt, 83 N.C. 677 (1880); 
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State v. McNinch, 87 N.C. 567 (1882); State v. 

Cainan, 94 N.C. 880 (1886); State v. Earnhardt, 
107 N.C. 789, 12 S.E. 426 (1890). 
Town commissioners have no authority 

to make it unlawful to insult an officer 
while in the discharge of his duty, nor to provide 
a fine for one convicted of such offense. State v. 
Clay, 118 N.C. 1234, 24 S.E. 492 (1896). 

Conflict with State Building Code. — An 
interpretation of this section to allow a city 
ordinance requiring sprinkler systems, thus 
empowering a city to ignore explicit statewide 
legislative enactments, would, in effect, permit 

a city to amend the North Carolina Building 
Code by the simple expedient of codifying a 
contested ordinance as a part of its fire preven- 
tion code and thereby to evade the clear re- 
quirements of G.S. 143-138(e). Greene v. City of 
Winston-Salem, 287 N.C. 66, 213 S.E.2d 231 
(4975) 
Regulation of Gasoline Stations. — That 

the regulation of gasoline filling or gasoline 
storage stations comes within the police power 
of the State is freely conceded; and that such 
power is specifically conferred upon the plain- 
tiffis likewise conceded. Town of Wake Forest v. 
Medlin, 199 N.C. 83, 154 S.E. 29 (1930). 

It is not necessary to the validity of an 
ordinance regulating the establishment of gas- 
oline filling stations in a municipality that it 
substantially comply with the provisions of the 
statutes as to zoning, since the regulation of 
filling stations comes within the State police 
power which has been conferred on municipal- 
ities by the general law. Shuford v. Town of 
Waynesville, 214 N.C. 135, 198 S.E. 585 (1988). 
As to the storage of gasoline, see City of 

Fayetteville v. Spur Distrib. Co., 216 N.C. 596, 
5 S.E.2d 838 (1939). 
Fluoridation Ordinance. — A municipal 

ordinance for the fluoridation of the city water 
supply is enacted in the exercise of public 
policy, and the courts will not interfere there- 
with in the absence of a showing that the 
ordinance is so unreasonable, oppressive, and 
subversive as to amount to an abuse rather 
than a legitimate exercise of the legislative 
power. Stroupe v. Eller, 262 N.C. 573, 138 

S.E.2d 240 (1964). 
Mobile Home Is Not a Nuisance Per Se. 

— Subdivision (26) of former G.S. 160-200 
conferred upon cities and towns the power to 
prevent and abate nuisances, but a mobile 
home is not a nuisance per se. Town of Conover 
v. Jolly, 277 N.C. 439, 177 S.E.2d 879 (1970). 
And May Not Be Prohibited Per Se. — A 

well-constructed and equipped mobile home 
connected with the public water, sewer and 
electric systems could not be deemed per se 
“detrimental to the health, morals, comfort, 
safety, convenience and welfare of the people” of 
a town within the purview of subdivision (6) of 
former G.S. 160-200; consequently, that subdi- 
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vision did not confer upon a municipality the 
authority to enact an ordinance prohibiting the 
use anywhere within its limits of a single 
mobile home as a permanent residence. Town of 
Conover v. Jolly, 277 N.C. 439, 177 S.E.2d 879 
(1970). 
Zoning Requirements for Mobile Homes. 

— Mobile homes are sufficiently different from 
other types of housing so that there is a rational 
basis for placing different requirements upon 
them pursuant to a zoning ordinance. 
Currituck County v. Willey, 46 N.C. App. 835, 
266 S.E.2d 52, cert. denied, 301 N.C. 234, 283 
S.E.2d 131 (1980). 
Zoning Ordinance Preempted by ABC 

Permit. — In case in which petitioner, without 
objection by respondent board, argued that the 
decision of the ABC Commission to grant him a 
permit preempted respondent’s denial of his 
special exception use permit request, since the 
zoning ordinance, upon which respondent’s de- 
nial was based, attempted to regulate the sale 
of alcoholic beverages, which is a violation of 
State law, the trial court did not err in conclud- 
ing that petitioner, as the holder of a valid ABC 
permit issued by the State Alcoholic Beverage 
Control Commission, was entitled to be issued 
a city beer license, and in ordering the tax 
collector of the city to issue any city license. 
Melkonian v. Board of Adjustment, 85 N.C. 
App, 351, 355 S.E.2d 508, cert. denied and 
appeal dismissed, 320 N.C. 631, 360 S.E.2d 91 
(1987). 
Abatement of Encroachment on Street 

by Buildings. — Any permanent structure 
which materially encroaches upon a_ public 
street and impedes travel is a nuisance per se, 
and may be abated, notwithstanding space is 
left for the passage of the public; a failure on 
the part of the city to abate it in a reasonable 
time will make it liable as a joint tort-feasor. 
Graham v. City of Charlotte, 186 N.C. 649, 120 
S.E. 466 (1923). 
Forbidding Lumber Yards in Residential 

Sections. — It is within the valid discretionary 
exercise of the police powers of a municipality 
to pass an ordinance forbidding the erection of 
lumber yards within a long-established, exclu- 
sively residential portion, and when this discre- 
tionary power has not been abused the courts 
will not interfere. Turner v. City of New Bern, 
187 N.C. 541, 122 S.E. 469 (1924); Angelo v. 
City of Winston-Salem, 193 N.C. 207, 136 S.E. 
489, aff'd, 274 U.S. 725, 47S. Ct. 763, 71 L. Ed. 
1329.(1927). 
Disinfection of Secondhand Clothing. — 

A city has power to require that a dealer in 
secondhand clothing turn them over to the city 
to be disinfected, and exercise of such power 
cannot be considered as a restriction of an 
owner over his property, but only the proper 
and lawful use of authority to protect the 
health of its citizens from diseases. Rosenbaum 

CH. 160A. CITIES AND TOWNS §160A-174 

v. City of New Bern, 118 N.C. 83, 24 S:E. 1 

(1896). 
A municipal corporation has a legal 

right to destroy mosquitoes detrimental to 
the health and comfort of its residents. Moore v. 
Town of Plymouth, 249 N.C. 423, 106 S.E.2d 
695 (1959). 
Regulation of Perishable Food Markets. 

— A city, in the exercise of statutory authority, 
may enact a valid penal ordinance as affecting 
the health of its citizens, and under its police 
power, require that meats, fish, oysters, and 
perishable matter be sold at a sanitary market 
building containing refrigeration and other 
sanitary methods, under proper inspection, 
where adequate accommodation may be ob- 
tained at a reasonable rental, not for profit, and 
the city may exclude such business within a 
prescribed territory therefrom, the location of 
the markethouse being reasonably suitable to 
the business or trades specified. Angelo v. City 
of Winston-Salem, 193 N.C. 207, 186 S.E. 489, 
aff'd, 274 U.S. 725, 47S. Ct. 763, 71 L. Ed. 1829 
(1927). 
Board of town commissioners could for- 

bid the keeping of hog pens in the town to 
such an extent as they might deem necessary to 
prevent nuisances to the public, and, indeed, 
they could have done so without express au- 
thority. State v. Hord, 122 N.C. 1092, 29 S.E. 
952 (1898). 
Ordinance Against Running of Hogs at 

Large. — A town ordinance declaring that “all 
hogs, etc., found running at large within the 
town” shall be taken up or impounded, is valid, 
whether the owner resides within the corporate 
limits of such town or not. Rose v. Hardie, 98 
N.C. 44, 4 S.E. 41 (1887). 
Regulation of Swine Farms. — County’s 

ordinances attempting to regulate swine farms 
were invalid because the state had established 
a comprehensive scheme of regulation that in- 
dicated the General Assembly’s intention to 
regulate this area on a state-wide basis, leaving 
no room for local regulation. Craig v. County of 
Chatham, 356 N.C. 40, 565 S.E.2d 172, 2002 
N.C. LEXIS 5389 (2002). 
Town ordinance dealing with dogs run- 

ning at large was not inconsistent with 
former § 106-381, which statute was designed 
to provide minimum protection against vicious 
dogs in all parts of the State (rural, urban, 
small villages and large cities). With more 
concentrated population, cities are justified in 
adopting stricter regulations for dogs and are 
authorized to require a higher standard of 
conduct or condition with respect to the keeping 
of dogs within its corporate limits than was 
required by former G.S. 106-381 for the State 
generally. Pharo v. Pearson, 28 N.C. App. 171, 
220 S.E.2d 359 (1975). 
Paved Parking Lots. — Provision of city 

ordinance requiring paved parking lots, chal- 
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lenged on due process and equal protection 
grounds, held valid. Grace Baptist Church vy. 
City of Oxford, 320 N.C. 489, 358 S.E.2d 372 
(1987). 
Town had authority under its Develop- 

ment Ordinance as authorized by G.S. 160A- 
372 to require plaintiff to take future road 
plans into account in designing her subdivision 
and denial of plaintiff’s permit for her failure to 
do so was neither ultra vires nor unconstitu- 
tionally vague. Batch v. Town of Chapel Hill, 
326 N.C. 1, 387 S.E.2d 655, cert. denied, 496 
1,.5.2.98.1+0110. Sy, Ct...2631;; 110: Li. Ed. 2d,651 
(1990). 
Waste disposal is a recognized function of 

local government and a service consistent with 
governmental responsibility under the State’s 
delegation of police power. Stillings v. City of 
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Winston-Salem, 63 N.C. App. 618, 306 S.E.2d 
“489 (1983), rev’d on other grounds, 311 N.C. 
689, 319 S.E.2d 233 (1984). 
Regulatory Authority of State over 

Speed of Trains May Not Be Delegated to 
Cities and Towns. — Section 434 of the Fed- 
eral Railway Safety Act of 1970, 45 U.S.C., says 
a state may adopt the law, rule, or regulation 
regulating the speed of trains within city limits. 
It does not say the state may delegate to the 
cities and towns in the state the power to do so. 
Even though the state may delegate powers to 
its state created municipalities through en- 
abling statutes, there is no authority for the 
proposition that the state may delegate to its 
cities powers it is authorized. by Congress to 
exercise. Johnson v. Southern Ry., 654 F, Supp. 
121 (W.D.N.C. 1987). 

OPINIONS OF ATTORNEY GENERAL 

Local Ordinance Which Conflicts With 
State Law. — A town municipal ordinance 
prohibiting the location of gill nets where they 
are expressly permitted by State law violates 
subdivision (b)(2) of this section and is, there- 

fore, invalid to the extent of the conflict with 

State law. See opinion of Attorney General to 
Preston P. Pate, Jr., Director, Division of Ma- 
rine Fisheries, 1998 N.C.A.G. 31 (7/22/98). 

§ 160A-175. Enforcement of ordinances. 

(a) A city shall have power to impose fines and penalties for violation of its 
ordinances, and may secure injunctions and abatement orders to further 
insure compliance with its ordinances as provided by this section. 

(b) Unless the Council shall otherwise provide, violation of a city ordinance 
is a misdemeanor or infraction as provided by G.S. 14-4. An ordinance may 
provide by express statement that the maximum fine, term of imprisonment, 
or infraction penalty to be imposed for a violation is some amount of money or 
number of days less than the maximum imposed by G.S. 14-4. 

(c) An ordinance may provide that violation shall subject the offender to a 
civil penalty to be recovered by the city in a civil action in the nature of debt 
if the offender does not pay the penalty within a prescribed period of time after 
he has been cited for violation of the ordinance. alas 

(cl) An ordinance may provide for the recovery of a civil penalty by the city 
for violation of the fire prevention code of the State Building Code as 
authorized under G.S. 143-139. 

(d) An ordinance may provide that it may be enforced by an appropriate 
equitable remedy issuing from a court of competent jurisdiction. In such case, 
the General Court of Justice shall have jurisdiction to issue such orders as may 
be appropriate, and it shall not be a defense to the application of the city for 
equitable relief that there is an adequate remedy at law. : 

(e) An ordinance that makes unlawful a condition existing upon or use made 
of real property may be enforced by injunction and order of abatement, and the 
General Court of Justice shall have jurisdiction to issue such orders. When a 
violation of such an ordinance occurs the city may apply to the appropriate 
division of the General Court of Justice for a mandatory or prohibitory 
injunction and order of abatement commanding the defendant to correct the 
unlawful condition upon or cease the unlawful use of the property. The action 
shall be governed in all respects by the laws and rules governing civil 
proceedings, including the Rules of Civil Procedure in general and Rule 65 in 
particular. 
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In addition to an injunction, the court may enter an order of abatement as a 
part of the judgment in the cause. An order of abatement may direct that 
buildings or other structures on the property be closed, demolished, or 
removed; that fixtures, furniture, or other movable property be removed from 
buildings on the property; that grass and weeds be cut; that improvements or 
repairs be made; or that any other action be taken that is necessary to bring 
the property into compliance with the ordinance. If the defendant fails or 
refuses to comply with an injunction or with an order of abatement within the 
time allowed by the court, he may be cited for contempt, and the city may 
execute the order of abatement. The city shall have a lien on the property for 
the cost of executing an order of abatement in the nature of a mechanic’s and 
materialman’s lien. The defendant may secure cancellation of an order of 
abatement by paying all costs of the proceedings and posting a bond for 
compliance with the order. The bond shall be given with sureties approved by 
the clerk of superior court in an amount approved by the judge before whom 
the matter is heard and shall be conditioned on the defendant’s full compliance 
with the terms of the order of abatement within a time fixed by the judge. 
Cancellation of an order of abatement shall not suspend or cancel an injunction 
issued in conjunction therewith. 

(f) Subject to the express terms of the ordinance, a city ordinance may be 
enforced by any one, all, or a combination of the remedies authorized and 
prescribed by this section. 

(g) A city ordinance may provide, when appropriate, that each day’s con- 
tinuing violation shall be a separate and distinct offense. (1971, c. 698, s. 1; 
1985 46 OS SoD OI Ce. AA aS) 

Local Modification. — City of Durham: 
1987, c. 224; town of Pittsboro: 1987, c. 460, s. 
28. 

Editor’s Note. — The Rules of Civil Proce- 

dure, referred to in this section, are found in 

G.S. 1A-1. 

CASE NOTES 

Procedure for abatement orders in sub- 
section (e) of this section is constitution- 
ally defective and may not be used in enforc- 
ing the substantive provisions of a _ city 
ordinance. U.T., Inc. v. Brown, 457 F. Supp. 163 
(W.D.N.C. 1978). 

Legislative Intent. — Subsection (f) of this 
section and G.S. 160A-365 demonstrate a gen- 
eral intent by the legislature to defer to the 
decisions of cities on which remedies and pen- 
alties shall be used to achieve enforcement of 
planning and zoning ordinances. Town of Pine 
Knoll Shores v. Evans, 104 N.C. App. 79, 407 
S.E.2d 895 (1991). 

This Section Limits City’s Choice of 
Remedies and Penalties. — Under subsec- 
tion (f) of this section and G.S. 160A-365, the 
choice of remedies and penalties for enforce- 
ment of planning and zoning ordinances re- 
mains with the city. The choice of remedies and 
penalties, however, is limited to those remedies 
and penalties available in this section. Town of 
Pine Knoll Shores v. Evans, 104 N.C. App. 79, 
407 S.E.2d 895 (1991). 

Certain Penalties Must Be Authorized to 
Be Imposed by Court. — Civil penalties and 
orders of abatement available under subsec- 

tions (c) and (d) of this section must be autho- 
rized in a city’s ordinance in order to be im- 
posed by a court. That authorization may be 
either specific or general. Town of Pine Knoll 
Shores v. Evans, 104 N.C. App. 79, 407 S.E.2d 
895 (1991). 

Court May Issue Injunctions and Orders 
of Abatement Despite Absence of Ordi- 
nance Authorization. — The trial court may, 
in the absence of authorization in a city ordi- 
nance, and upon the request of the city, issue 
injunctions and orders of abatement for viola- 
tion of ordinances that makes unlawful a con- 
dition existing upon or use made of a real 
property. Town of Pine Knoll Shores’ v. Evans, 
104 N.C. App. 79, 407 S.E.2d 895 (1991). 

Civil Penalty Not Allowed Where Not 
Authorized by Ordinance. — Judgment of 
the trial court permitting defendants to avoid, 
by payment of $2,000.00 to town, removing a 
deck which town contended defendants con- 
structed in violation of town zoning ordinance 
was improper where a civil penalty was not 
authorized by town’s ordinance and was not 
authorized by subsection (e); the fact that the 
civil penalty was to be paid at the option of 
defendants was immaterial, as where a party 
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violating a city ordinance is given the option of 
paying a civil penalty, such optional penalty 
must nonetheless be authorized by the ordi- 
nance. Town of Pine Knoll Shores v. Evans, 104 
N.C. App. 79, 407 S.E.2d 895 (1991). 
Obscenity Ordinance Held Unconstitu- 

tional. — The procedural provisions of a city 
ordinance regulating commercial exploitation 
of obscenity, which provided civil penalties for 
violation and authorized the city manager to 
issue a citation to the violator describing the 
violation and assessing the penalty and to in- 
clude in the citation notice that the city man- 
ager would instruct the city attorney to com- 
mence suit under subsection (c) of this section if 
the penalty was not paid in five days, was 
unconstitutional. U.T., Inc. v. Brown, 457 F. 
Supp. 163 (W.D.N.C. 1978). 
Enforcement of Ordinances Through In- 

junctive Relief. — Although the General As- 
sembly has given to municipalities the power to 
enforce ordinances through injunctive relief, a 
municipality. must comply with the require- 
ments of G.S. 1A-1, Rule 65, which requires a 
clear showing of specific facts of irreparable 
injury; the availability of injunctive relief as 
the appropriate ultimate remedy is not prima 
facie evidence establishing a municipality’s 
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right to injunctive relief prior to the resolution 
of a matter on its merits. Town of Knightdale v. 
Vaughn, 95 N.C. App. 649, 383 S.E.2d 460 
(1989). 
Disposition of Proceeds of Civil Action 

to Recover Parking Penalties. — In any 
case in which a person is prosecuted and con- 
victed and a fine is imposed for the violation of 
a parking ordinance, the fine so imposed must 
be paid, by directive of N.C. Const., Art. IX, G.S. 
7, to the county school fund. However, if a city 
chooses to maintain civil actions to recover the 
penalties imposed for parking violations, the 
proceeds of any judgment obtained would be- 
long to the city, and the school fund would have 
no claim thereon. Cauble v. City of Asheville, 45 
N.C. App. 152, 263 S.E.2d 8, aff’d in part and 
rev'd in part, 301 N.C. 340, 271 S.E.2d 258 
(1980). 
Applied in Cauble v. City of Asheville, 301 

N.C. 340, 271 S.E.2d 258 (1980). 
Cited in Town of Nags Head v. Tillett, 314 

N.C. 627, 336 S.E.2d 394 (1985); Town of Pine 
Knoll Shores v. Evans, 331 N.C. 361, 416 S.E.2d 
4 (1992); Homebuilders Ass’n vy. City of Char- 
lotte, 336 N.C. 37, 442 S.E.2d 45 (1994); Blevins 
v. Denny, 114 N.C. App. 766, 443 S.E.2d 354 
(1994). 

§ 160A-176. Ordinances effective on city property outside 
limits. 

Any city ordinance may be made effective on and to property and rights-of- 
way belonging to the city and located outside the corporate limits. (1917, c. 136, 
subch. 5, BA HOS Nes2790; 197 1865698, 9111973) 6.426, (8024:) 

§ 160A-176.1. Ordinances effective in Atlantic Ocean. 

(a) A city may adopt ordinances to regulate and control swimming, surfing 
and littering in the Atlantic Ocean adjacent to that portion of the city within 
its boundaries or within its extraterritorial jurisdiction; provided, however, 
nothing contained herein shall be construed to permit any city to prohibit 
altogether swimming and surfing or to make these activities unlawful. 

(b) This section shall apply only to cities in the counties of Brunswick, 
Carteret, Currituck, Dare, Hyde, New Hanover, Onslow, and Pender. (1973, c. 
539, s. 1.) 

been codified at the direction of the Revisor of 

Statutes. 

Local Modification. — Wrightsville Beach: 
1989, c..611, s. 4. 
Editor’s Note. — The section above has 

§ 160A-176.2. Ordinances effective in Atlantic Ocean. 

(a) Acity may adopt ordinances to regulate and control swimming, personal 
watercraft operation, surfing and littering in the Atlantic Ocean and other 
waterways adjacent to that portion of the city within its boundaries or within 
its extraterritorial jurisdiction; provided, however, nothing contained herein 
shall be construed to permit any city to prohibit altogether swimming or 
surfing or to make these activities unlawful. 
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(b) Subsection (a) of this section applies to the Towns of Atlantic Beach, 
Cape Carteret, Carolina Beach, Caswell Beach, Duck, Emerald Isle, Holden 
Beach, Kill Devil Hills, Kitty Hawk, Manteo, Nags Head, Oak Island, Ocean 
Isle Beach, Southern Shores, Sunset Beach, Topsail Beach, and Wrightsville 
Beach, and the City of Southport only. (1991, c. 494, ss. 1, 2; 1991 (Reg. Sess., 
1992) /.cH8B01; 1.993) 0:67 )SiDi/e.125),8) 2: 1993 (Reg. Sess., 1994), er 625K, 1; 
1997- 48, S. 1: 2002- 141, s. 1.) 

Effect of Amendments. — Session Laws 
2002-141, s. 1, effective October 3, 2002, in 

subsection (b), added towns of Duck and Oak 
Island to, and deleted towns of Long Beach and 
Yaupon Beach from, the list of localities to 
which subsection (a) of the section apply. 

Editor’s Note. — Session Laws 1991, c. 494, 
ss. 1 and 2, effective July 2, 1991, as amended 
by Session Laws 1991 (Reg. Sess., 1992), c. 801, 
effective June 29, 1992, has been codified as 
this section at the direction of the Revisor of 
Statutes. 

§ 160A-177. Enumeration not exclusive. 

The enumeration in this Article or other portions of this Chapter of specific 
powers to regulate, restrict or prohibit acts, omissions, and conditions shall not 
be deemed to be exclusive or a limiting factor upon the general authority to 
adopt ordinances conferred on cities by G.S. 160A-174. (1971, c. 698, s. 1.) 

CASE NOTES 

Cited in Homebuilders Ass’n v. City of Char- 
lotte, 336 N.C. 37, 442 S.E.2d 45 (1994). 

§ 160A-178. Regulation of solicitation campaigns, flea 
markets and itinerant merchants. 

A city may by ordinance regulate, restrict or prohibit the solicitation of 
contributions from the public for any charitable or eleemosynary purpose, and 
also the business activities of itinerant merchants, salesmen, promoters, 
drummers, peddlers, flea market operators and flea market vendors or 
hawkers. These ordinances may include, but shall not be limited to, require- 
ments that an application be made and a permit issued, that an investigation 
be made, that activities be reasonably limited as to time and place, that proper 
credentials and proof of financial stability be submitted, that not more than a 
stated percentage of contributions to solicitation campaigns be retained for 
administrative expenses, and that an adequate bond be posted to protect the 
public from fraud. (19638, c. 789; 1971, c. 698, s. 1; 1987, c. 708, s. 8.) 

CASE NOTES 

the city streets or to solicit contributions for 
charitable or religious purposes, in accordance 

As to unconstitutionality of solicitation 
ordinance containing 25% cost-of-solicita- 
tion limitation, as applied to unincorporated 
association formed for exerting political influ- 
ence on state level, see Carolina Action v. 
Pickard, 465 F. Supp. 576 (W.D.N.C. 1979). See 
also, Carolina Action v. Pickard, 420 F. Supp. 
310 (WD. N.C. 1976). 
Ordinance Requiring License to Beg or 

Solicit Contributions on Streets Upheld 
Under Former Law. — A city ordinance under 
former G.S. 160-200, requiring a license to be 
issued by the municipal authorities to beg upon 

with whether the person or purpose was ascer- 
tained by such authorities as worthy or 
whether the moneys solicited would be properly 
applied, was a valid and undiscriminating ex- 
ercise of a police power, and not unlawful as an 
interference with religious liberty of people or 
an obstruction to the lawful pursuit of business. 
State v. Hundley, 195 N.C. 377, 142 S.E. 330 
(1928), decided under former § 160-200. 
As to power to regulate peddling prior to 

1963 amendment to former G.S. 160-200, au- 
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thorizing municipalities to prohibit peddlers, 
etc., see State v. Byrd, 259 N.C. 141, 1380 S.E.2d 
55 (1968). 

§ 160A-179. Regulation of begging. 

A city may by ordinance prohibit or regulate begging or otherwise canvass- 
ing the public for contributions for the private benefit of the solicitor or any 
other person. (1971, c. 698, s. 1.) 

§ 160A-180. Regulation of aircraft overflights. 

A city may by ordinance regulate the operation of aircraft over the city. 
(TOTDie, 698) s/.1.) 

§ 160A-181. Regulation of places of amusement. 

A city may by ordinance regulate places of amusement and entertainment, 
and may regulate, restrict or prohibit the operation of pool and billiard halls, 
dance halls, carnivals, circuses, or any itinerant show or exhibition of any kind. 
Places of amusement and entertainment shall include coffee houses, cocktail 
lounges, night clubs, beer halls, and similar establishments, but any regula- 
tions thereof shall be consistent with any permits or licenses issued by the 
North Carolina Alcoholic Beverage Control Commission. (1917, c. 136, subch. 
5, 8. 1; 1919, cc. 1386, 237; C.S., s. 2787; 1971, c. 698, s. 1; 1981, c. 412, ss. 4, 5.) 

CASE NOTES 

Sunday closing ordinance which singled 
out and banned the operation of billiard 
halls on Sunday, but permitted other busi- 
nesses which provided facilities for recreation, 
sports and amusements, which were poten- 

tially as equally disruptive, violated the equal 
protection clauses of the North Carolina and 
United States Constitutions. State v. Green- 
wood, 280 N.C. 651, 187 S.E.2d 8 (1972). 

- Regulation of Dance Halls. — Under ex- 
press provisions of former G.S. 160-200, cities 
had power, among other things, to license, 
prohibit, and regulate dance halls, and in the 
interest of public morals to provide for the 
revocation of such licenses, as a valid exercise 

of the State’s inherent police power, made ap- 
plicable to cities and towns generally. State v. 
Vanhook, 182 N.C. 831, 109 S.E. 65 (1921). 
An ordinance requiring the consent of the 

board of directors of the city before keeping a 
dance hall therein was not objectionable as an 

arbitrary exercise of power, or as being at the 
pleasure of the board, but came within its 
limited legal discretion, which the courts would 
not permit it to abuse, but would not disturb in 
the absence of its abusive use. State v. Vanhook, 

182 N.C. 831, 109 S.E. 65 (1921), decided under 
former § 160-200. 

Regulation of Obscenity. — Nothing in 
G.S. 14-190.1 to 14-190.9, statewide laws relat- 
ing to obscene literature and exhibitions and to 
indecent exposure, expresses or indicates an 
intent by the General Assembly to preclude 
cities and towns under G.S. 160A-174 and this 
section from enacting and enforcing ordinances 
requiring a higher standard of conduct or con- 
dition within their respective jurisdictions. 
State v. Tenore, 280 N.C. 238, 185 S.E.2d 644 

(1972). 

Applied in State v. Underwood, 283 N.C. 
154, 195 S.E.2d 489 (1973). 

§ 160A-181.1. Regulation of sexually oriented businesses. 

(a) The General Assembly finds and determines that sexually oriented 
businesses can and do cause adverse secondary impacts on neighboring 
properties. Numerous studies that are relevant to North Carolina have found 
increases in crime rates and decreases in neighboring property values as a 
result of the location of sexually oriented businesses in inappropriate locations 
or from the operation of such businesses in an inappropriate manner. Reason- 
able local government regulation of sexually oriented businesses in order to 
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prevent or ameliorate adverse secondary impacts is consistent with the federal 
constitutional protection afforded to nonobscene but sexually explicit speech. 

(b) In addition to State laws on obscenity, indecent exposure, and adult 
establishments, local government regulation of the location and operation of 
sexually oriented businesses is necessary to prevent undue adverse secondary 
impacts that would otherwise result from these businesses. 

(c) A city or county may regulate sexually oriented businesses through 
zoning regulations, licensing requirements, or other appropriate local ordi- 
nances. The city or county may require a fee for the initial license and any 
annual renewal. Such local regulations may include, but are not limited to: 

(1) Restrictions on location of sexually oriented businesses, such as 
limitation to specified zoning districts and minimum separation from 
sensitive land uses and other sexually oriented businesses; 

(2) Regulations on operation of sexually oriented businesses, such as 
limits on hours of operation, open booth requirements, limitations on 
exterior advertising and noise, age of patrons and employees, required 
separation of patrons and performers, clothing restrictions for mas- 
seuses, and clothing restrictions for servers of alcoholic beverages; 

(3) Clothing restrictions for entertainers; and 
(4) Registration and disclosure requirements for owners and employees 

with a criminal record other than minor traffic offenses, and restric- 
tions on ownership by or employment of a person with a criminal 
record that includes offenses reasonably related to the legal operation 
of sexually oriented businesses. 

(d) In order to preserve the status quo while appropriate studies are 
conducted and the scope of potential regulations is deliberated, cities and 
counties may enact moratoria of reasonable duration on either the opening of 
any new businesses authorized to be regulated under this section or the 
expansion of any such existing business. Businesses existing at the time of the 
effective date of regulations adopted under this section may be required to 
come into compliance with newly adopted regulations within an appropriate 
and reasonable period of time. 

(e) Cities and counties may enter into cooperative agreements regarding 
coordinated regulation of sexually oriented businesses, including provision of 
adequate alternative sites for the location of constitutionally protected speech 
within an interrelated geographic area. 

(f) For the purpose of this section, “sexually oriented businesses” means any 
businesses or enterprises that have as one of their principal business purposes 
or as a significant portion of their business an emphasis on matter and conduct 
depicting, describing, or related to anatomical areas and sexual activities 
specified in G.S. 14-202.10. Local governments may adopt detailed definitions 
of these and similar businesses in order to precisely define the scope of any 
local regulations. (1998-46, s. 1.) 

§ 160A-182. Abuse of animals. 

A city may by ordinance define and prohibit the abuse of animals. (1917, c. 
136; subch..5, s. 15-1919, ceib36,..937: C.S4s)2787 419. 0l4.c, 698meul ys 

§ 160A-183. Regulation of explosive, corrosive, inflamma- 
ble, or radioactive substances. 

A city may by ordinance restrict, regulate or prohibit the sale, possession, 
storage, use, or conveyance of any explosive, corrosive, inflammable, or 
radioactive substances, or any weapons or instrumentalities of mass death and 
destruction within the city. (1917, c. 136, subch. Di Sibs L919 cesd36s:234; Gia 
852787 1971s:c5698..81) 
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§ 160A-184. Noise regulation. 

A city may by ordinance regulate, restrict, or prohibit the production or 
emission of noises or amplified speech, music, or other sounds that tend to 
annoy, disturb, or frighten its citizens. (1971, c. 698, s. 13 1978), ¢:°426,'s. 25.) 

Local Modification. — Town of Kill Devil 
Hills: 1995, c. 84, s. 1; town of Kitty Hawk: 
1995, c. 84, s. 1; town of Manteo: 1995, c. 196, s. 

4; town of Nags Head: 1995, c. 84, s. 1; town of 

Southern Shores: 1995, c. 84, s. 1. 

CASE NOTES 

Prevention of Disturbing Noises. — The 
protection of the well-being and tranquility of a 
community by the reasonable prevention of 
disturbing noises is within the city’s power to 
control nuisances. State v. Dorsett, 3 N.C. App. 

331, 164 S.E.2d 607 (1968), decided prior to 
enactment of this section. 

Applied in Jim Crockett Promotion, Inc. v. 
City of Charlotte, 706 F.2d 486 (4th Cir. 1983). 

§ 160A-185. Emission of pollutants or contaminants. 
A city may by ordinance regulate, restrict, or prohibit the emission or 

disposal of substances or effluents that tend to pollute or contaminate land, 
water, or air, rendering or tending to render it injurious to human health or 
welfare, to animal or plant life or to property, or interfering or tending to 
interfere with the enjoyment of life or property. A city may by ordinance 
regulate the illegal disposal of solid waste, including littering on public and 
private property, provide for enforcement by civil penalties as well as other 
remedies, and provide that such regulations may be enforced by city employees 
specially appointed as environmental enforcement officers. Any such ordinance 
shall be consistent with and supplementary to State and federal laws and 
regulations. (1917, c. 136, subch. 5, s. 1; 1919, cc. 136, 237; C.S., 8. 2787; 1949, 
c. 594, s. 2; 1971, c. 698, s. 1; 1973, c. 426, s, 26; 2001-512, s. 6.) 

any funds to implement the provisions of this 
act. Every agency to which this act applies shall 

Cross References. — As to authority of 
counties, cities and towns to enter into long- 
term contracts with private persons, firms or 
corporations for the disposal of solid waste, see 
G.S. 153A-299.1 through 153A-299.6. 

Editor’s Note. — Session Laws 2001-512, s. 
15, provides: “This act shall not be construed to 

implement the provisions of this act from funds 
otherwise appropriated or available to the 
agency.” 

Effect of Amendments. — Session Laws 
2001-512, s. 6, effective January 4, 2002, in- 

obligate the General Assembly to appropriate _serted the second sentence. 

CASE NOTES 

Cited in Stanley v. Department of Conserva- 
tion & Dev., 284 N.C. 15, 199 S.E.2d 641 (1973). 

§ 160A-186. Regulation of domestic animals. 

A city may by ordinance regulate, restrict, or prohibit the keeping, running, 
or going at large of any domestic animals, including dogs and cats. The 
ordinance may provide that animals allowed to run at large in violation of the 
ordinance may be seized and sold or destroyed after reasonable efforts to notify 
their owner. (1917, c. 136, subch. 5, s. 1; 1919, cc. 136, 237; OS!) Ss: ' 2787: 1971. 
c. 698, s. 1.) 
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CASE NOTES 

Through this section and § 160A-174 the 
legislature has delegated to the munici- 
palities a part of its police power which 
may be exercised to protect or promote the 
health, morals, order, safety and general wel- 
fare of society. Town of Atlantic Beach v. Young, 
307 N.C. 422, 298 S.E.2d 686, appeal dis- 
missed, 462 U.S. 1101, 103 S. Ct. 2446, 77 L. 
Ed. 2d: 1328 (1983). 
Scope of Review of Ordinance. — Where 

town passed ordinance pursuant to its police 
power as provided under this section and ex- 
pressly stated that its purpose is to protect the 
health, safety and welfare of the town, review 
of validity of such ordinance will be to deter- 

mine if the police power has been exercised 
within the constitutional limitations imposed 
by both the state and federal Constitutions. 
Such review will not include an analysis of the 
motives which prompted the passage of this 
ordinance, because so long as an act is not 
forbidden, the wisdom of the enactment is ex- 

clusively a legislative decision. Town of Atlantic 
Beach v. Young, 307 N.C. 422, 298 S.E.2d 686, 
appeal dismissed, 462 U.S. 1101, 103 S. Ct. 
2446, 77 L. Ed. 2d 1328 (1983). 
Ordinance forbidding the keeping of 

cows within a certain portion of the city is 
valid. State v. Stowe, 190.N.C. 79, 128 S.E. 481 
(1925), decided under prior similar provisions. 

§ 160A-187. Possession or harboring of dangerous ani- 
mals. 

A city may by ordinance regulate, restrict, or prohibit the possession or 
harboring within the city of animals which are dangerous to persons or 
property. No such ordinance shall have the effect of permitting any activity or 
condition with respect to a wild animal which is prohibited or more severely 
restricted by regulations of the Wildlife Resources Commission. (1971, c. 698, 
B41 LOT fe cy:407.)'s332)) 

Cross References. — As to the power of 
counties to regulate, restrict, or prohibit the 

possession or harboring of dangerous animals, 
see G.S. 153A-131. 

CASE NOTES 

Cited in Altman v. City of High Point, — F. 
Supp. 2d —, 2002 U.S. Dist. LEXIS 26412 
(M.D.N.C. Jan. 17, 2002). 

§ 160A-188. Bird sanctuaries. 

A city may by ordinance create and establish a bird sanctuary within the city 
limits. The ordinance may not protect any birds classed as a pest under Article 
22A of Chapter 113 of the General Statutes and the Structural Pest Control Act 
of North Carolina of 1955 or the North Carolina Pesticide Law of 1971. When 
a bird sanctuary has been established, it shall be unlawful for any person to 
hunt, kill, trap, or otherwise take any protected birds within the city limits 
except pursuant to a permit issued by the North Carolina Wildlife Resources 
Commission under G.S. 113-274(c) (1a) or under any other license or permit of 
the Wildlife Resources Commission specifically made valid for use in taking 
eae within city limits. (1951, c. 411, ss. 1, 2; 1971, c. 698, s. 1; 1979, c. 830, s. 

§ 160A-189. Firearms. 

A city may by ordinance regulate, restrict, or prohibit the discharge of 
firearms at any time or place within the city except when used in defense of 
person or property or pursuant to lawful directions of law-enforcement officers, 
and may regulate the display of firearms on the streets, sidewalks, alleys, or 
other public property. Nothing in this section shall be construed to limit a city’s 

304 



§160A-190 ART. 8. THE GENERAL POLICE POWER §160A-193 

authority to take action under Article 36A of Chapter 14 of the General 
Statutes. (1971, c. 698, s. 1.) 

CASE NOTES 

Cited in State v. Tanner, 25 N.C. App. 251, 
212 S.E.2d 695 (1975). 

§ 160A-190. Pellet guns. 

-Acity may by ordinance regulate, restrict, or prohibit the sale, possession or 
use within the city of pellet guns or any other mechanism or device designed 
or used to project a missile by compressed air or mechanical action with less 
than deadly force. (1971, c. 698, s. 1.) 

§ 160A-191. Limitations on enactment of Sunday-closing 
ordinances. 

No ordinance regulating or prohibiting business activity on Sundays shall be 
enacted unless the council shall hold a public hearing on the proposed 
ordinance. Notice of the hearing shall be published once each week for four 
successive weeks before the date of the hearing. The notice shall fix the date, 
hour and place of the public hearing, and shall contain a statement of the 
council’s intent to consider a Sunday-closing ordinance, the purpose for such 
an ordinance, and one or more reasons for its enactment. No ordinance shall be 
held invalid for failure to observe the procedural requirements for enactment 
imposed by this section unless the issue is joined in an appropriate proceeding 
initiated within 90 days after the date of final enactment. This section shall not 
apply to ordinances enacted pursuant to G.S. 18B-1004(d). ClUG7 Cat lLoor se le 
tee ong. | 1973..c..426, 5, 27: 1983. ¢ 768, s. 22.) 

CASE NOTES 

Applied in State v. Underwood, 283 N.C. 
154, 195 S.E.2d 489 (1973). 

§ 160A-192: Repealed by Session Laws 1991, c. 698, s. 1. 

§ 160A-193. Abatement of public health nuisances. 

(a) A city shall have authority to summarily remove, abate, or remedy 
everything in the city limits, or within one mile thereof, that is dangerous or 
prejudicial to the public health or public safety. Pursuant to this section, the 
governing board of a city may order the removal of a swimming pool and its 
appurtenances upon a finding that the swimming pool or its appurtenances is 
dangerous or prejudicial to public health or safety. The expense of the action 
shall be paid by the person in default. If the expense is not paid, it is a lien on 
the land or premises where the nuisance occurred. A lien established pursuant 
to this subsection shall have the same priority and be collected as unpaid ad 
valorem taxes. 

(b) The expense of the action is also a lien on any other real property owned 
by the person in default within the city limits or within one mile of the city 
limits, except for the person’s primary residence. A lien established pursuant to 
this subsection is inferior to all prior liens and shall be collected as a money 
judgment. This subsection shall not apply if the person in default can show 
that the nuisance was created solely by the actions of another. (1917, c. 136, 
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subch. 7, s. 4; C.S., s. 2800; 1971, c. 698, s. 1; 1979, 2nd Sess., c. 1247, s. 20; 
2001-448, s. 1; 2002-116, s. 3.) 

Effect of Amendments. — Session Laws 

2002-116, s. 3, effective September 17, 2002, 

inserted the second sentence in subsection (a). 

CASE NOTES 

Contract May Extend Limits of Protec- 
tion. — By use of a contract between a county 
and a city, rather than the provisions of this 
section, a city can extend its protection against 
accumulated garbage and refuse for more than 
one mile from its territorial limits. Koontz v. 
City of Winston-Salem, 280 N.C. 5138, 186 
S.E.2d 897 (1972). 
Adult Business Ordinance Held Vague. 

— Because a county’s adult business ordinance 
was ambiguous as to whether it applied to 
businesses outside a city’s business limits or 
only to businesses outside the city’s extraterri- 
torial jurisdiction, it was interpreted as apply- 
ing only to the latter. State v. Baggett, 1383 N.C. 
App. 47, 514 S.E.2d 536 (1999). 

City’s Demolition of a House Without 
Giving Notice. — Trial court erred in granting 

homeowner’s claim for violation of her due 
process rights because, although the 
homeowner’s house was in severe disrepair, the 
city violated her due process rights by demol- 
ishing the home without giving her notice, as 
the condition of the house did not pose an 
imminent threat to the public, warranting its 
immediate demolition; accordingly, the appel- 
late court reversed the judgment and remanded 
the case for an entry summary judgment in 
favor of the homeowner and a trial on the issue 
of damages. Monroe v. City of New Bern, — 
N.C. App. —, 580 S.E.2d 372, 2003 N.C. App. 
LEXIS 10538 (2003). 

Cited in Stanley v. Department of Conserva- 
tion & Dev., 284 N.C. 15, 199 S.E.2d 641 (1973); 
River Birch Assocs. v. City of Raleigh; 326 N.C. 

summary judgment to the city on the 100, 388 8.B.2d 538 (1990). 

§ 160A-194. Regulating and licensing businesses, trades, 
etc. 

A city may by ordinance, subject to the general law of the State, regulate and 
license occupations, businesses, trades, professions, and forms of amusement 
or entertainment and prohibit those that may be inimical to the public health, 
welfare, safety, order, or convenience. In licensing trades, occupations, and 
professions, the city may, consistent with the general law of the State, require 
applicants for licenses to be examined and charge a reasonable fee therefor. 
Nothing in this section shall impair the city’s power to levy privilege license 
taxes on occupations, businesses, trades, professions, and other activities 
pursuant to G.S. 160A-211. 

Nothing in this section shall authorize a city to examine or license a person 
holding a license issued by an occupational licensing board of this State as to 
the profession or trade that he has been licensed to practice or pursue by the 
State. (1971, c. 698, s. 1.) 

CASE NOTES 

Cited in Smith v. Keator, 285 N.C. 530, 206 
S.E.2d 203 (1974). 

§ 160A-195: Repealed by Session Laws 1998-128, s. 11, effective Septem- 
ber 4, 1998. 
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§ 160A-196. Sewage tie-ons. 

ART. 9. TAXATION §160A-206 

Cities that (in whole or in part) are adjacent to, adjoining, intersected by or 
bounded by the Atlantic Ocean and Roanoke, Albemarle, Currituck, or Pamlico 
Sound may by ordinance regulate the tie-ons to sewage systems within their 
corporate limits. (1985, c. 525, s. 1; 1987, c. 303.) 

§ 160A-197: Repealed by Session Laws 1995, c. 501, s. 4. 

§ 160A-198. Curfews. 

A city may by an appropriate ordinance impose a curfew on persons of any 
age less than 18. (1997-189, s. 1.) 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 417. 

§§ 160A-199 through 160A-205: Reserved for future codification pur- 
poses. 

ARTICLE 9. 

Taxation. 

§ 160A-206. General power to impose taxes. 
A city shall have power to impose taxes only as specifically authorized by act 

of the General Assembly. Except when the statute authorizing a tax provides 
for penalties and interest, the power to impose a tax shall include the power to 
impose reasonable penalties for failure to declare tax liability, if required, or to 
impose penalties or interest for failure to pay taxes lawfully due within the 
time prescribed by law or ordinance. The power to impose a tax shall also 
include the power to provide for its administration in a manner not inconsis- 
tent with the statute authorizing the tax. (1971, c. 698, s. 1.) 

CASE NOTES 

Editor’s Note. — Some of the cases cited 
below were decided under former statutory pro- 
VISIONS. 

City having power to levy a heavy tax on 
“gift enterprises” must restrict this tax to 
enterprises that are of a lottery nature. A 
dealer in trading stamps cannot be taxed, for 
the tax cannot be applied to a business merely 
because of its peculiarity. City of Winston v. 
Beeson, 135 N.C. 271, 47 S.E. 457 (1904). 
Recovery of Excess License Tax. — In 

order to recover money paid a municipality as a 
license tax in excess of the amount the town 
was lawfully authorized to collect, and in the 
absence of statutory regulations, or under the 
common law, it is necessary that the one so 

paying should have done so under protest at the 
time or under circumstances of duress or such 
as would endanger his person or property, and 
where the payment has been voluntarily made, 
the action may not be successfully maintained. 
Blackwell v. City of Gastonia, 181 N.C. 378, 107 
S.E. 218 (1921). 
Power to Appoint Special Tax Collector. 

— Whenever the authorities of a town are 
commanded to levy and collect taxes, they may 
appoint a special tax collector to collect the 
same. But this power to appoint such a collector 
is additional, and does not abridge their right to 
require the collection to be made by the regular 
officer appointed for that purpose. Webb vy. 
Town of Beaufort, 88 N.C. 496 (1883). 
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Applied in Cooke v. Futrell, 37 N.C. App. 
441, 246 S.E.2d 65 (1978). 

OPINIONS OF ATTORNEY GENERAL 

Town Located Within Two Counties. — Seven Devils, which is located within both 
Session Laws 2001-439 and 2002-94 pertaining Avery and Watagua counties. See opinion of 
to the levy of an occupancy tax by citiesin Avery Attorney General to Rebecca Eggers-Gryder, 
County did not specifically authorize the levy- Eggers, Eggers, Eggers, and Eggers, 2003 
ing of the tax throughout the entire town of N.C.A.G. 1 (1/23/03). 

§ 160A-207. Remedies for collecting taxes. 

In addition to any other remedies provided by law, the remedies of levy, 
garnishment, and attachment shall be available for collecting any city tax 
under the rules and procedures prescribed by the Machinery Act for the 
enforcement of tax liability against personal property, except that: 

(1) The remedies shall become available on the due date of the tax and not 
before that time; 

(2) Rules dependent on the existence of a lien against real property for the 
| same tax shall not apply; and 
(3) The lien acquired by levy, garnishment, or attachment shall be inferior 

to any prior or simultaneous lien for property taxes acquired under 
the Machinery Act. (1971, c. 698, s. 1; 1973, c. 426, s. 29.) 

§ 160A-208. Continuing taxes. 

Except for taxes levied on property under the Machinery Act, a city may 
impose an authorized tax by a permanent ordinance that shall stand from year 
to year until amended or repealed, and it shall not be necessary to reimpose the 
tax in each annual budget ordinance. (1971, c. 698, s. 1; 1973, c. 426, s. 30.) 

§ 160A-208.1. Disclosure of certain information prohib- 
ited. 

(a) Disclosure Prohibited. — Notwithstanding Chapter 132 of the General 
Statutes or any other law regarding access to public records, local tax records 
that contain information about a taxpayer’s income or receipts are not public 
records. A current or former officer, employee, or agent of a city who in the 
course of service to or employment by the city has access to information about 
the amount of a taxpayer’s income or receipts may not disclose the information 
to any other person unless the disclosure is made for one of the following 
purposes: 

(1) To comply with a court order or a law. 
(2) Revie py the Attorney General or a representative of the Attorney 

eneral. 
(3) To sort, process, or deliver tax information on behalf of the city, as 

necessary to administer a tax. 
(b) Punishment. — A person who violates this section is guilty of a Class 1 

misdemeanor. If the person committing the violation is an officer or employee, 
that person shall be dismissed from public office or public employment and 
may not hold any public office or public employment in this State for five years 
after the violation. (1993, c. 485, s. 34; 1994, Ex. Sess., c. 14, s. 67.) 

§ 160A-209. Property taxes. 

(a) Pursuant to Article V, Sec. 2(5) of the Constitution of North Carolina, the 
General Assembly confers upon each city in this State the power to levy, within 
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the limitations set out in this section, taxes on property having a situs within 
the city under the rules and according to the procedures prescribed in the 
Machinery Act (Chapter 105, Subchapter II). 

(b) Each city may levy property taxes without restriction as to rate or 
amount for the following purposes: 

(1) Debt Service. — To pay the principal of and interest on all general 
obligation bonds and notes of the city. 

(2) Deficits. — To supply an unforeseen deficiency in the revenue (other 
than revenues of any of the enterprises listed in G.S. 160A-3 11), when 
revenues actually collected or received fall below revenue estimates 
made in good faith in accordance with the Local Government Budget 
and Fiscal Control Act. 

(3) Civil Disorders. — To meet the cost of additional law-enforcement 
personnel and equipment that may be required to suppress riots or 
other civil disorders involving an extraordinary breach of law and 
order within the jurisdiction of the city. 

(c) Each city may levy property taxes for one or more of the following 
purposes subject to the rate limitation set out in subsection (d): 

(1) Administration. — To provide for the general administration of the 
city through the city council, the office of the city manager, the office 
of the city budget officer, the office of the city finance officer, the office 
of the city tax collector, the city purchasing agent, the city attorney, 
and for all other general administrative costs not allocated to a 
particular board, commission, office, agency, or activity. 

(2) Air Pollution. — To maintain and administer air pollution control 
programs. 

(3) Airports. — To establish and maintain airports and related aeronau- 
tical facilities. 

(4) Ambulance Service. — To provide ambulance services, rescue squads, 
and other emergency medical services. 

(5) Animal Protection and Control. — To provide animal protection and 
control programs. 

(5a) Arts Programs and Museums. — To provide for arts programs and 
museums as authorized in G.S. 160A-488. 

(6) Auditoriums, Coliseums, and Convention Centers. — To provide public 
auditoriums, coliseums, and convention centers. 

(7) Beach Erosion and Natural Disasters. — To provide for shoreline 
protection, beach erosion control and flood and hurricane protection. 

(8) Cemeteries. — To provide for cemeteries. 
(9) Civil Defense. — To provide for civil defense programs. 
(9a) Community Development. — To provide for community development 

as authorized by G.S. 160A-456 and 160A-457. 
(10) Debts and Judgments. — To pay and discharge any valid debt of the 

city or any judgment lodged against it, other than debts or judgments 
evidenced by or based on bonds or notes. 

(10a) Defense of Employees and Officers. — To provide for the defense of, 
and payment of civil judgments against, employees and officers or 
former employees and officers, as authorized by this Chapter. 

(10b) Economic Development. — To provide for economic development as 
authorized by G.S. 158-7.1 and G.S. 158-12. 

(10c) Drainage. — To provide for drainage projects or programs in 
accordance with Chapter 156 of the General Statutes or in accordance 
with this Chapter. 

(11) Elections. — To provide for all city elections and referendums. 
(12) Electric Power. — To provide electric power generation, transmission, 

and distribution services. 
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(13) Fire Protection. — To provide fire protection services and fire pre- 
vention programs. 

(14) Gas. — To provide natural gas transmission and distribution ser- 
vices. 

(15) Historic Preservation. — To undertake historic preservation pro- 
grams and projects. 

(15a) Housing. — To undertake housing projects as defined in G.S. 157-3, 
and urban homesteading programs under G.S. 160A-457.2. 

(16) Human Relations. — To undertake human relations programs. 
(17) Hospitals. — To establish, support and maintain public hospitals and 

clinics, and other related health programs and facilities, and to aid 
any private, nonprofit hospital, clinic, related facility, or other health 
program or facility. 

(17a) Industrial Development. — To provide for industrial development as 
authorized by G.S. 158-7.1. 

(18) Jails. — To provide for the operation of a jail and other local 
confinement facilities. 

(19) Joint Undertakings. — To cooperate with any other county, city, or 
political subdivision of the State in providing any of the functions, 
services, or activities listed in this subsection. 

(20) Libraries. — To establish and maintain public libraries. 
(21) Mosquito Control. 
(22) Off-Street Parking. — To provide off-street lots and garages for the 

parking and storage of motor vehicles. 
(23) Open Space. — To acquire open space land and easements in 

accordance with Article 19, Part 4, of this Chapter. 
(24) Parks and Recreation. — To establish, support and maintain public 

parks and programs of supervised recreation. 
(25) Planning. — To provide for a program of planning and regulation of 

development in accordance with Article 19 of this Chapter. 
(26) Police. — To provide for law enforcement. 
(26a) Ports and Harbors. — To participate in programs with the North 

Carolina Ports Authority and to provide for harbor masters. 
(27) Public Transportation. — To provide public transportation by rail, 

motor vehicle, or another means of conveyance other than a ferry, 
including any facility or equipment needed to provide the public 
transportation. 

(27a) Railroad Corridor Preservation. — To acquire property for railroad 
corridor preservation. 

(27b) Senior Citizens Programs. — To undertake programs for the assis- 
tance and care of its senior citizens. 

(28) Sewage. — To provide sewage collection and treatment services as 
defined in G.S. 160A-311(3). 

(29) Solid Waste. — To provide solid waste collection and disposal ser- 
vices, and to acquire and operate landfills. 

(30) ee — ‘To provide for the public streets, sidewalks, and bridges of 
e city. 

(31) Traffic Control and On-Street Parking. — To provide for the regula- 
tion of vehicular and pedestrian traffic within the city, and for the 
parking of motor vehicles on the public streets. 

(31a) Urban Redevelopment. — To provide for urban redevelopment. 
(32) Water. — To provide water supply and distribution services. 
(33) Water Resources. — To participate in federal water resources devel- 

opment projects. 
(34) taker Improvement. — To undertake watershed improvement 

projects. 
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(d) Property taxes may be levied for one or more of the purposes listed in subsection (c) up to a combined rate of one dollar and fifty cents ($1.50) on the one hundred dollars’ ($100.00) appraised value of property subject to taxation. (e) With an approving vote of the people, any city may levy property taxes for any purpose for which the city is authorized by its charter or general law to appropriate money. Any property tax levy approved by a vote of the people a not be counted for purposes of the rate limitation imposed in subsection 
(d). 

The city council may call a referendum on approval of a property tax levy. 
The referendum may be held at the same time as any other city referendum or city election, but may not be otherwise held (i) on the day of any federal, State, 
district, or county election already validly called or scheduled by law at the time the tax referendum is called, or (ii) within the period of time beginning 30 
days before and ending 10 days after the day of any other city referendum or 
city election already validly called or scheduled by law at the time the tax 
referendum is called. The referendum shall be conducted by the same board of 
elections that conducts regular city elections. A notice of referendum shall be 
published in accordance with G.S. 163-287. The notice shall state the date of 
the referendum, the purpose for which it is being held, and a statement as to the last day for registration for the referendum under the election laws then in 
effect. 

The proposition submitted to the voters shall be substantially in one of the 
following forms: 

(1) Shall the City/Town of __- be authorized to levy annually a 
property tax at a rate not in excess of _______ cents on the one 
hundred dollars ($100.00) value of property subject to taxation for the 
purposetof 2 2 eis 4 i? 

(2) Shall the City/Town of ____———_ be authorized to levy annually a 
roperty tax at a rate not in excess of that which will produce 
Pee oe for. the pirpose, of 4 AGL » (er 

(3) Shall the City/Town of ____———_ be authorized to levy annually a 
property tax without restriction as to rate or amount for the purpose 0 Le, O 

If a majority of those participating in the referendum approve the proposi- 
tion, the city council may proceed to levy annually a property tax within the 
limitations (if any) described in the proposition. 

The board of elections shall canvass the referendum and certify the results 
to the city council. The council shall then certify and declare the result of the 
referendum and shall publish a statement of the result once, with the following 
statement appended: “Any action or proceeding challenging the regularity or 
validity of this tax referendum must be begun within 30 days after (date of 
publication).” The statement of results shall be filed in the clerk’s office and 
inserted in the minutes of the council. 
Any action or proceeding in any court challenging the regularity or validity 

of a tax referendum must be begun within 30 days after the publication of the 
results of the referendum. After the expiration of this period of limitation, no 
right of action or defense based upon the invalidity of or any irregularity in the 
referendum shall be asserted, nor shall the validity of the referendum be open 
to question in any court upon any ground whatever, except in an action or 
proceeding begun within the period of limitation prescribed herein. 

Except for tax referendums on functions not included in subsection (c) of this 
section, any referendum held before July 1, 197 3, on the levy of property taxes 
is not valid for the purposes of this subsection. Cities in which such referen- 
dums have been held may support programs formerly supported by voted 
property taxes within the general rate limitations set out in subsection (d) at 
any appropriate level and are not subject to the former voted rate limitation. 
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(f) With an approving vote of the people, any city may increase the property 

tax rate limitation imposed in subsection (c) and may call a referendum for 

that purpose. The referendum may be held at the same time as any other city 

referendum or election, but may not be otherwise held (i) on the day of any 

federal, State, district, or county election, or (ii) within the period of time 

beginning 30 days before and ending 30 days after the day of any other city 

referendum or city election. The election shall be conducted by the same board 

of elections that conducts regular city elections. 
The proposition submitted to the voters shall be substantially in the 

following form: “Shall the property tax rate limitation applicable to the 

City/Town of _________ be increased from on the one hundred 

dollars ($100.00) value of property subject to taxation to _______ on the one 

hundred dollars ($100.00) value of property subject to taxation?” 

If a majority of those participating in the referendum approve the proposi- 

tion, the rate limitation imposed in subsection (c) shall be increased for the city. 

(g) With respect to any of the categories listed in subsections (b) and (c) of 

this section, the city may provide the necessary personnel, land, buildings, 

equipment, supplies, and financial support from property tax revenues for the 

program, function, or service. 
(h) This section does not authorize any city to undertake any program, 

function, joint undertaking, or service not otherwise authorized by law. It is 

intended only to authorize the levy of property taxes within the limitations set 

out herein to finance programs, functions, or services authorized by other 

portions of the General Statutes or by city charters. (1917, c. 138, s. 37; 1919, 
c::178, s. 3(87); C.S., s. 2963; 1921, c. 8,'s. 1;,Ex. Sess. 1921, c. 106;s2 1; 1947, 
c. 506; 1959, c. 1250, s. 3; 1971, c. 698, s. 1; 1973, c. 426, s. 31; c. 803, s. 2; 1975, 
c. 664) 8. 72°1977) c 187,'s.2)'e2 834, s. 2; 1979 c. 619; 8.5; 1TOT9x 2 Sess hic 
1247, s. 21; 1981, c. 66, s. 1; 1983, c. 511, ss. 3, 4; c. 828; 1985, c. 665, ss..4, 7; 
1987, c. 464, s. 6; 1989, c. 600, s. 8; 1989 (Reg. Sess., 1990), c. 1005, ss. 6, 7; 
1991 (Reg. Sess., 1992), c. 896, s. 2; 2002-159, s. 50(b); 2002-172, s. 2.4(b); 
2003-416, s. 2.) 

Local Modification. — Town of Carrboro: 
1987, c. 476, s. 1; town of Oak Ridge: 1998-113, 

s. 1; town of Pleasant Garden: 1997-344, s. 1; 

town of Varnamtown: 1987 (Reg. Sess., 1988), c. 
1003, s. 1; town of Walkertown: 1983 (Reg. 
Sess., 1984), c. 936; village of Clemmons: 1985, 

¢.437, sive 
Editor’s Note. — Former subdivision 

(c)(27a) was renumbered as present (c)(27b) to 
facilitate alphabetization. 

Session Laws 2002-172, s. 7.1, contains a 

severability clause. 

Effect of Amendments. — Session Laws 
2002-159, s. 50(b), effective October 11, 2002, 
inserted “G.S. 158-7.1 and” in subdivision 

(c)(10b). 
Session Laws 2002-172, s. 2.4(b), effective 

October 31, 2002, inserted “G.S. 158-7.1 and” in 

subdivision (c)(10b). 
Session Laws 2003-416, s. 2, effective August 

14, 2003, reenacted Session Laws 2002-172. 
Legal Periodicals. — For survey of 1981 

administrative law, see 60 N.C.L. Rev. 1165 

(1982). 

CASE NOTES 

The word “property” includes moneys, 
credits, investments, and other choses in ac- 
tion. Redmond v. Commissioners of Tarboro, 

106 N.C. 122, 10 S.E. 845 (1890), decided under 

former statutory provisions. 

Cited in Homebuilders Ass’n v. City of Char- 
lotte, 336 N.C. 37, 442 S.B.2d°45 (1994). 

§ 160A-210: Repealed by Session Laws 1979, 2nd Session, c. 1247, s. 22. 

312 



§160A-211 ART. 9. TAXATION §160A-211 

§ 160A-211. Privilege license taxes. 
(a) Authority. — Except as otherwise provided by law, a city shall have power to levy privilege license taxes on all trades, occupations, professions, businesses, and franchises carried on within the city. A city may levy privilege 

license taxes on the businesses that were formerly taxed by the State under the following sections of Article 2 of Chapter 105 of the General Statutes only to 
the extent the sections authorized cities to tax the businesses before the 
sections were repealed: 

G.S. 105-36 Amusements — Manufacturing, selling, leasing, or 
distributing moving picture films. 

G.S. 105-36.1 Amusements — Outdoor theatres. 
G.S. 105-37 Amusements — Moving pictures — Admission. 
G.S. 105-42 Private detectives and investigators. 
G.S. 105-45 Collecting agencies. 
G.S. 105-46 Undertakers and retail dealers in coffins. 
G.S. 105-50 Pawnbrokers. 
G.S. 105-51.1 Alarm systems. 
G.S. 105-53 Peddlers, itinerant merchants, and specialty market 

operators. 
G.S. 105-54 Contractors and construction companies. 
G.S. 105-55 Installing elevators and automatic sprinkler sys- 

tems. 
G.S. 105-61 Hotels, motels, tourist courts and tourist homes. 
G.S. 105-62 Restaurants. 
G.S. 105-65 Music machines. 
G.S. 105-65.1 Merchandising dispensers and weighing machines. 
G.S. 105-66.1 Electronic video games. 
G.S. 105-74 Pressing clubs, dry cleaning plants, and hat 

blockers. 
G.S. 105-77 Tobacco warehouses. 
G.S. 105-80 Firearms dealers and dealers in other weapons. 
G.S. 105-85 Laundries. 
G.S. 105-86 Outdoor advertising. 
G.S. 105-89 Automobiles, wholesale supply dealers, and service 

stations. 
G.S. 105-89.1 Motorcycle dealers. 
G.S. 105-90 Emigrant and employment agents. 
G.S. 105-91 Plumbers, heating contractors, and electricians. 
G.S. 105-97 Manufacturers of ice cream. 
G.S. 105-98 Branch or chain stores. 
G.S. 105-99 Wholesale distributors of motor fuels. 
G.S. 105-102.1 Certain cooperative associations. 
G.S. 105-102.5 General business license. 
(b) Barbershop and Salon Restriction. — A privilege license tax levied by a 

city on a barbershop or a beauty salon may not exceed two dollars and fifty 
cents ($2.50) for each barber, manicurist, cosmetologist, beautician, or other 
operator employed in the barbershop or beauty salon. 

(c) Piped Gas Restriction. — A city may not levy a privilege license tax on a 
person who is engaged in the business of supplying piped natural gas and is 
subject to tax under Article 5E of Chapter 105 of the General Statutes. 

(d) Telecommunications Restriction. — A city may not impose a license, 
franchise, or privilege tax on a company taxed under G.S. 105-164.4(a)(4c). 
(R.C., c. 111, s. 13; 1862, c. 51; Code, s. 3800; Rev., s. 2924; C.S., s. 2677; 1949, 
c. 933; 1971, c. 698, s. 1; 1996, 2nd Ex. Sess.,¢, 14,.5.523; 1998-22. s,. 12; 
2001-430, s. 17.) 
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Editor’s Note. — Section 105-77, referred to 

in subsection (a), has been repealed. 
Effect of Amendments. — Session Laws 

2001-430, s. 17, effective January 1, 2002, and 

CH. 160A. CITIES AND TOWNS §160A-211 

applicable to taxable services reflected on bills 
dated on or after January 1, 2002, added sub- 

section (d). 

CASE NOTES 

Editor’s Note. — The cases cited below were 
decided under former similar statutory provti- 

sions. 
Constitutionality. — Public Laws 1929, c. 

345, s. 162, imposing a license tax of $50.00 for 
each store operated under the same ownership 
or management where there was more than one 
store so operated, was held constitutional and 
valid. Great Atl. & Pac. Tea Co. v. Maxwell, 199 

N.C. 433, 154 S.E. 838 (1930), aff'd, 284 U.S. 
57D. 52.5. Ci. 26 Oo Legtd. p00 M1931): 
Purpose. — Former statute imposed a li- 

cense tax for the purpose of raising revenue, 
and not an ad valorem tax. Nor did the statute 
seek to regulate chain stores under the police 
power, and the tax was in accord with the fiscal 
policy of the State of raising revenue for State 
purposes by the imposition of taxes on trades, 
professions, franchises and incomes, and leav- 
ing to the counties and municipalities for their 
support ad valorem taxes on real and personal 
property. Great Atl. & Pac. Tea Co. v. Maxwell, 
199 N.C. 433, 154 S.E. 838 (1930), aff'd, 284 
U.S: 575,.52 S. Ct. 26,76 L.: Ed. 500 (1931). 

Prior Law Invalid. — Prior law which 
imposed a license tax of $50.00 each on stores 
operated in this State where there were six or 
more such stores under the same management, 
but which imposed no such tax on other mer- 
cantile establishments doing the same business 

when there were less than six stores under one 
management, was held an arbitrary classifica- 
tion and unconstitutional. Great Atl. & Pac. Tea 
Co. v. Doughton, 196 N.C. 145, 144 S.E. 701 

(1928). 
Corporation Operating Coal and Ice 

Yards Liable for Tax. — A corporation oper- 
ating coal and ice yards at established places of 
business in several cities of the State, one or 

more yards being operated in each of the cities, 
and maintaining scales, bins, etc., and a staff 
composed of a yard foreman and other employ- 
ees at each establishment, was held liable for 
the tax imposed by a similar statute, such coal 
and ice yards being “mercantile establish- 
ments” within the meaning of the statute. At- 
lantic Ice & Coal Co. v. Maxwell, 210 N.C. 723, 
188 S.E. 381 (1936). 

City’s practice of referring all privilege 
license applicants to the zoning adminis- 
trator does not convert a privilege license into 
a regulatory license; the city’s zoning compli- 
ance process does not involve or permit any 
discretion on the part of the zoning administra- 
tor as to whether a particular use is allowed in 
a particular district, in contrast to the special 
conditional use scheme of this section. Mom N 
Pops, Inc. v. City of Charlotte, 979 F. Supp. 372 
(W.D.N.C. 1997), aff'd, 162 F.3d 1155 (4th Cir. 
1998). 

OPINIONS OF ATTORNEY GENERAL 

Editor’s Note. — The opinions below were 
rendered under former similar statutory provt- 
sions. 
Montgomery Ward Catalogue Sales 

Agency as “Chain Store” Subject to Privi- 
lege License Tax. — See opinion of Attorney 
General to Mr. Fred R. Harwell, Tax Collector, 
City of Washington, 41 N.C.A.G. 33 (1970). 

Privilege taxes laid upon trades and 
professions have been laid expressly for 
revenue since the enactment of provisions 
similar to this section. State v. Irvin, 126 N.C. 
989, 35 S.E. 430 (1900). 
Power to levy a tax on all trades in- 

cludes any employment or business em- 
barked into for gain or profit. Lenoir Drug Co. v. 
Town of Lenoir, 160 N.C. 571, 76 S.E. 480 
(1912). 
Unless Inconsistent with Special Law or 

Charter. — Unless inconsistent with a special 
law or charter of a city, a tax may be levied on 
a person engaging in any trade within the city. 

Guano Co. v. Town of Tarboro, 126 N.C. 68, 35 

S.E. 231 (1900). 
Charter and General Statute Construed 

Together. — The charter of a city giving it 
certain powers in respect to the levying of 
franchise taxes on trades and professions, etc., 

and the general statute will be construed to- 
gether in determining the legislative grant of 
power to the municipality to levy taxes of this 
class. Hilton v. Harris, 207 N.C. 465, 177 S.E. 
411 (1934); State v. Bridgers, 211 N.C. 235, 189 
S.E. 869 (1937). 

Classification of Trades and Professions 
for Taxation to be Based on Reasonable 
Distinctions. — A municipal corporation is 
empowered to tax trades or professions carried 
on or enjoyed within the city, unless otherwise 
provided by law, but its classification of trades 
and professions for taxation must be based 
upon reasonable distinctions, and all persons 
similarly situated must be treated alike. Kenny 
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Co. v. Brevard, 217 N.C. 269, 7 S.E.2d 542 
(1940). 

Classification Upheld. — The law of uni- 
formity did not prohibit the classification by the 
municipality of dealers in a particular kind of 
merchandise separately from those whose busi- 
ness it was to sell other articles falling within 
the same generic term. Rosenbaum v. City of 
New Bern, 118 N.C. 83, 24 S.E. 1 (1896). 

Classification Held Void. — An ordinance 
requiring a license of livery men, and providing 
that it should include any persons making 
contract for hire in town or “any person carry- 
ing any person with a vehicle out of town for 
hire” was void as being unreasonable. Town of 
Plymouth v. Cooper, 135 N.C. 1, 47 S.E. 129 
(1904). 
Tax on Firm Delivering Products in City 

Upheld. — Construing the charter of a city in 
pari materia with the general statute, the city 
was given power to tax a firm outside the city 
which delivered products inside the city to 
customers procured by its salesman and col- 
lected for its goods upon delivery, such trade 
being “carried on or enjoyed within the city.” 
Hilton v. Harris, 207 N.C. 465, 177 S.E. 411 
(1934). 
A manufacturer of fertilizers maintain- 

ing its sales department in another state 
from which sales were exclusively made for 
fertilizer stored for distribution only in a city in 
this State was liable under an ordinance of the 
city levying a tax upon callings and professions, 
naming among others “fertilizer manufactur- 
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ers’ agents or dealers,” the tax being for the 
protection afforded by the city in the exercise of 
such occupation, and the profits derived there- 
from. Guano Co. y. City of New Bern, 158 N.C. 
354, 74 S.E. 2 (1912). 
Limitation on License Tax on Use of 

Motor Vehicle. — In light of G.S. 20-97, which 
expressly prohibited municipality from levying 
a license or privilege tax in excess of $1.00 upon 
the use of any motor vehicle licensed by the 
State, the provisions of a municipal ordinance 
imposing a license tax upon the operation of 
passenger vehicles for hire in addition to the 
$1.00 theretofore imposed by it upon motor 
vehicles generally was void, and could not be 
sustained upon the theory that it was a tax 
upon the business of operating a motor vehicle 
for hire rather than upon ownership of the 
vehicle, since the word “business” and the word 
“use,” as used in the section, meant the same 
thing. Cox v. Brown, 218 N.C. 350, 11 S.E.2d 
152 (1940). 
Municipality May Levy Privilege Li- 

cense Tax on Court Reporters. — See opin- 
ion of Attorney General to Mr. William I. 
Thornton, Jr., Assistant Greensboro City Attor- 
ney, 41 N.C.A.G. 104 (1970), issued under 
former similar statutory provisions. 
As to privilege license taxes on out-of- 

town beer wholesaler, see opinion of Attor- 
ney General to Mrs. Mary W. Moss, Clerk and 
Tax Collector, Town of Creedmoor, 40 N.C.A.G. 
864 (1970), issued under former similar statu- 
tory provisions. 

§ 160A-211.1. Privilege license tax on low-level radioac- 
tive and hazardous waste facilities. 

(a) Cities in which hazardous waste facilities as defined in G.S. 130A-290 or 
low-level radioactive waste facilities as defined in G.S. 104E-5(9b) are located 
may levy an annual privilege license tax on persons or firms operating such 
facilities only in accordance with this section. 

(b) The rate or rates of a tax levied under authority of this section shall be 
in an amount calculated to compensate the city for the additional costs 
incurred by it from having a hazardous waste facility or a low-level radioactive 
waste facility located in its jurisdiction to the extent to which compensation for 
such costs is not otherwise provided, which costs may include the loss of ad 
valorem property tax revenues from the property on which a facility is located, 
the cost of providing any additional emergency services, the cost of monitoring 
air, surface water, groundwater, and other environmental media to the extent 
other monitoring data is not available, and other costs the municipality 
established as being associated with the facilities and for which it is not 
otherwise compensated. 

(c) Any person or firm taxed pursuant to this section may appeal the tax rate 
to the Board, but shall pay the tax when due, subject to a refund when the 
appeal is resolved by the Board or in the courts. (1981, c. 704, s. 15; 1985, c. 
462, s. 10; 1987, c. 850, s. 22; 1989, c. 168, s. 35.) 
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§ 160A-212. Animal taxes. 

A city shall have power to levy an annual license tax on the privilege of 

keeping any domestic animal, including dogs and cats, within the city. This 

section shall not limit the city’s authority to enact ordinances under G.S. 

160A-186. (R.C., c. 111, s. 13; 1862, c. 51; Code, s. 3800; Rev., s. 2924; C.S., s. 

9677; 1949, c. 933; 1971, c. 698, s. 1.) 

CASE NOTES 

Tax on Privilege of Keeping Dog. — Al- privilege of keeping a dog. Mowery v. Town of 

though a dog is property, a dog tax is not Salisbury, 82 N.C. 175 (1880), decided under 

directly on the dog as property, but is upon the former similar provisions. 

§ 160A-213. Motor vehicle taxes. 

(a) Acity may impose an annual license tax on motor vehicles as permitted 

by G.S. 20-97. 
(b) By ordinance a city may provide that the annual license tax imposed 

under subsection (a) above may be waived for individuals serving as firemen or 

as members of emergency medical teams. A city may also provide such 
individuals with tags or decals with distinctive coloring, or other means, to 
identify the individual as a fireman or a member of an emergency medical 
team. (1971, c. 698, s. 1; 1979, c. 442.) 

Cross References. — For further provisions 
as to motor vehicle license or privilege taxes in 
counties or municipalities, see G.S. 20-97. 

§ 160A-214. Cable television franchise tax. 

A city may impose an annual franchise tax on cable television companies 
franchised under G.S. 160A-319 to operate within the city. (1971, c. 698, s. 1; 
197396426, se 52) 

§ 160A-214.1. Uniform penalties for local meals taxes. 

(a) Penalties. — Notwithstanding any other provision of law, the civil and 
criminal penalties that apply to State sales and use taxes under Chapter 105 
of the General Statutes apply to local meals taxes. The governing board of a 
taxing city has the same authority to waive the penalties for a meals tax that 
the Secretary of Revenue has to waive the penalties for State sales and use 
taxes. 

(b) Scope. — This section applies to every city authorized by the General 
Assembly to levy a meals tax. 

(c) Definitions. — The following definitions apply in this section: 
(1) City. — A municipality. 
(2) Meals tax. — A tax on prepared food and drink. (2001-264, s. 2.) 

Editor’s Note. — Session Laws 2001-264, s. in addition to or greater than the corresponding 
3, as amended by Session Laws 2002-72, s. 3, penalty provided in G.S. 153A-154.1 or GS. 
provides: “Any provision of a local act that 160A-214.1 is repealed.” 
conflicts with G.S. 153A-154.1 or G.S. 160A- Session Laws 2001-264, s. 4, made this sec- 

214.1 is repealed. Any local meals tax penalty tion effective October 1, 2001. 
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§ 160A-215. Uniform provisions for room occupancy taxes. 
(a) Scope. — This section applies only to municipalities the General Assem- 

bly has authorized to levy room occupancy taxes. For the purpose of this 
section, the term “city” means a municipality. 

(b) Levy. — A room occupancy tax may be levied only by resolution, after not 
less than 10 days’ public notice and after a public hearing held pursuant 
thereto. A room occupancy tax shall become effective on the date specified in 
the resolution levying the tax. That date must be the first day of a calendar 
month, however, and may not be earlier than the first day of the second month 
after the date the resolution is adopted. 

(c) Collection. — Every operator of a business subject to a room occupancy 
tax shall, on and after the effective date of the levy of the tax, collect the tax. 
The tax shall be collected as part of the charge for furnishing a taxable 
accommodation. The tax shall be stated and charged separately from the sales 
records and shall be paid by the purchaser to the operator of the business as 
trustee for and on account of the taxing city. The tax shall be added to the sales 
price and shall be passed on to the purchaser instead of being borne by the 
operator of the business. The taxing city shall design, print, and furnish to all 
appropriate businesses and persons in the city the necessary forms for filing 
returns and instructions to ensure the full collection of the tax. An operator of 
a business who collects a room occupancy tax may deduct from the amount 
remitted to the taxing city a discount equal to the discount the State allows the 
operator for State sales and use tax. 

(d) Administration. — The taxing city shall administer a room occupancy 
tax it levies. A room occupancy tax is due and payable to the city finance officer 
in monthly installments on or before the fifteenth day of the month following 
the month in which the tax accrues. Every person, firm, corporation, or 
association liable for the tax shall, on or before the fifteenth day of each month, 
prepare and render a return on a form prescribed by the taxing city. The return 
shall state the total gross receipts derived in the preceding month from rentals 
upon which the tax is levied. A room occupancy tax return filed with the city 
finance officer is not a public record and may not be disclosed except in 
accordance with G.S. 153A-148.1 or G.S. 160A-208. 1. 

(e) Penalties. — A person, firm, corporation, or association who fails or 
refuses to file a room occupancy tax return or pay a room occupancy tax as 
required by law is subject to the civil and criminal penalties set by G.S. 
105-236 for failure to pay or file a return for State sales and use taxes. The 
governing board of the taxing city has the same authority to waive the 
penalties for a room occupancy tax that the Secretary of Revenue has to waive 
the penalties for State sales and use taxes. 

(f) Repeal or Reduction. — A room occupancy tax levied by a city may be 
repealed or reduced by a resolution adopted by the governing body of the city. 
Repeal or reduction of a room occupancy tax shall become effective on the first 
day of a month and may not become effective until the end of the fiscal year in 
which the resolution was adopted. Repeal or reduction of a room occupancy tax 
does not affect a liability for a tax that was attached before the effective date 
of the repeal or reduction, nor does it affect a right to a refund of a tax that 
accrued before the effective date of the repeal or reduction. 

(g) This section applies only to Beech Mountain District W, to the Cities of 
Gastonia, Goldsboro, Greensboro, High Point, Kings Mountain, Lexington, 
Lincolnton, Lumberton, Monroe, Mount Airy, Shelby, Statesville, Washington, 
and Wilmington, to the Towns of Beech Mountain, Blowing Rock, Carolina 
Beach, Carrboro, Kure Beach, Jonesville, Mooresville, North Topsail Beach, 
Selma, Smithfield, St. Pauls, Wilkesboro, and Wrightsville Beach, and to the 
municipalities in Avery and Brunswick Counties. (1997-361, s. 4; 1997-364, s. 
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5; 1997-410, s. 3; 1997-447, s. 2; 1998-112, s. 4; 1999-258, s. 3; 1999-302, s. 2; 

2000-103, s. 9; 2001-11, s. 2; 2001-365, s. 3; 2001-434, s. 9; 2001-439, s. 18.1; 

2002-94, s. 4; 2002-95, s. 3; 2002-138, s. 2; 2002-139, s. 2; 2002-159, s. 62; 
2003-281, s. 14.) 

Local Modification. — City of Greensboro: 
1999, c. 302, ss. 1, 2. 

Editor’s Note. — Session Laws 1997-361, s. 

4 enacted this section and made it effective to 
the Cities of Lumberton and Shelby only. Ses- 
sion Laws 1997-364, s. 5 also enacted this 

section, making it effective to municipalities in 
Brunswick County. Session Laws 1997-410, s. 3 
made this section applicable to the City of 
Mount Airy. Session Laws 1997-447, s. 2 made 
this section applicable to the Cities of 
Goldsboro, Lumberton, Mount Airy and Shelby 
and to the municipalities in Brunswick County. 
Session Laws 1998-112, s. 4 added the City of 
Statesville and the Town of St. Pauls to the list 
of localities to which this section applies. Ses- 
sion Laws 1999-258, s. 3 added the Town of 

Mooresville to this list, and Session Laws 1999- 
302, s. 2 added the City of Greensboro. The 
section has been codified at the direction of the 
Revisor of Statutes. 

Session Laws 2002-94, s. 4 inserted “and 

Seven Devils District W” in subsection (g). 
Session Laws 2002-159, s. 62, repealed that 
amendment, and thus G.S. 160A-215(g) is set 
out without giving effect to Session Laws 2002- 
94, s. 4. 
Tourism Promotion and Development. 

— Session Laws 2001-162, 2001-305, 2001-321, 

2001-365, 2001-381, 2001-434, 2001-439, 2001- 
480, as amended by Session Laws 2002-36, 
2001-484, 2002-94, 2002-95, 2002-138 and 
2002-139 authorize the affected localities (the 
counties of Anson, Buncombe, Dare, Durham, 

§ 160A-215.1. Gross receipts 
rentals. 

Cabarrus, Carteret, Cumberland, Montgomery, 
Pender, Richmond, Rowan, Stanly, and Vance, 
the cities of Gastonia, Kings Mountain, 
Lincolnton, Monroe, North Topsail Beach, and 
Wilmington, the towns in Avery county and the 
towns of Banner Elk, Beech Mountain, Caro- 
lina Beach, Carrsboro, Jonesville, Kure Beach, 

Selma, Smithfield, Wilkesboro, and 
Wrightsville Beach, and the Township of 
Averasboro in Harnett County) to levy addi- 
tional occupancy taxes for tourism promotion 
and development. 

Session Laws 2003-281, s. 12, authorizes the 
City of Mount Airy to levy additional occupancy 
taxes for tourism promotion and development. 

Session Laws 2003-281, s. 13, authorizes the 
Town of Blowing Rock to levy additional occu- 
pancy taxes for tourism promotion and devel- 
opment. 

Effect of Amendments. — Session Laws 
2002-95, s. 3, effective August 28, 2002, in- 

serted “Jonesville” in subsection (g). 
Session Laws 2002-138, s. 2, effective Febru- 

ary 1, 2003, in subsection (g), added Carolina 
Beach, Kure Beach, and Wrightsville Beach to 
the list of localities to which the section applies. 

Session Laws 2002-139, s. 2, effective Octo- 
ber 38, 2002, in subsection (g), added 
Wilmington to the list of localities to which the 
section applies. 

Session Laws 2003-281, s. 14, effective June 
30, 2003, in subsection (g), added “Blowing 
Rock” to the list of localities to which the section 
applies. 

tax on short-term leases or 

(a) As a substitute for and in replacement of the ad valorem tax, which is 
excluded by G.S. 105-275(42), a city may levy a gross receipts tax on the gross 
receipts from the short-term lease or rental of vehicles at retail to the general 
public. The tax rate shall not exceed one and one-half percent (1.5%) of the 
gross receipts from such short-term leases or rentals. This tax on gross receipts 
is in addition to the privilege taxes authorized by G.S. 160A-211. 

(b) If a city enacts the substitute and replacement gross receipts tax 
pursuant to this section, any entity required to collect the tax shall include a 
provision in each retail short-term lease or rental agreement noting that the 
percentage amount enacted by the city of the total lease or rental price, 
excluding highway use tax, is being charged as a tax on gross receipts. For 
purposes of this section, the transaction giving rise to the tax shall be deemed 
to have occurred at the location of the entity from which the customer takes 
delivery of the vehicle. The tax shall be collected at the time of lease or rental 
and placed in a segregated account until remitted to the city. 
(c) The collection and use of taxes under this section are not subject to 

highway use tax and are not included in the gross receipts of the entity. The 
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proceeds collected under this section belong to the city and are not subject to 
creditor liens against the entity. 

(d) Atax levied under this section shall be collected by the city but otherwise 
administered in the same manner as the tax levied under G.S. 105-164.4(a)(2). 

(e) The following definitions apply in this section: 
(1) Short-term lease or rental. — Defined in G.S. 105-187.1. 
(2) Vehicle. — Any of the following: 

a. A motor vehicle of the passenger type, including a passenger van, 
minivan, or sport utility vehicle. 

b. A motor vehicle of the cargo type, including cargo van, pickup 
truck, or truck with a gross vehicle weight rating of 26,000 
pounds or less used predominantly in the transportation of 
property for other than commercial freight and that does not 
require the operator to posses a commercial drivers license. 

c. A trailer or semitrailer with a gross vehicle weight of 6,000 pounds 
or less. 

(f) The penalties and remedies that apply to local sales and use taxes levied 
under Subchapter VIII of Chapter 105 of the General Statutes apply to a tax 
levied under this section. The governing body of the city may exercise any 
power the Secretary of Revenue may exercise in collecting local sales and use 
taxes. (2000-2, s. 3; 2000-140, s. 75(c); 2001-414, s. 51.) 

Editor’s Note. — Session Laws 2000-2, s. 5, 
made this section effective July 1, 2000. 

Session Laws 2000-2, s. 4, directs the Fiscal 
Research Division of the General Assembly to 
compare the revenue generated statewide by 
the substitute and replacement gross receipts 

would have been generated by an ad valorem 
tax and to report its findings to the 2003 
Session of the 2003-2004 General Assembly. 

The definitions in subsection (e) have been 
set out in alphabetical order at the direction of 
the Revisor of Statutes. 

tax authorized by the act with the revenue that 

ARTICLE 10. 

Special Assessments. 

§ 160A-216. Authority to make special assessments. 
Any city is authorized to make special assessments against benefited 

property within its corporate limits for: 
(1) Constructing, reconstructing, paving, widening, installing curbs and 

gutters, and otherwise building and improving streets: 
(2) Constructing, reconstructing, paving, widening, and otherwise build- 

ing or improving sidewalks in any public street; 
(3) Constructing, reconstructing, extending, and otherwise building or 

improving water systems; 
(4) Constructing, reconstructing, extending, or otherwise building or 

improving sewage collection and disposal systems of all types, includ- 
ing septic tank systems or other on-site collection or disposal facilities 
or systems; 

(5) Constructing, reconstructing, extending, and otherwise building or 
improving storm sewer and drainage systems. (1971, c. 698, s. 119,75, 
c. 664, s. 8; 1979, c. 619, s. 12.) 

Sess., 1990), c. 919; (as to Article 10) city of 
Kinston: 1987, c. 169, s. 1; (As to Article 10) 
City of Monroe: 2000-35, s. 1; (As to Article 10) 

city of Oxford: 1993, c. 240, s. 2; (As to Article 

Local Modification. — (As to Article 10) 
city of Asheboro: 1989 (Reg. Sess., 1990), c. 921, 
s. 13; (As to Article 10) city of Hendersonville: 
1991, c. 438; city of High Point: 1989 (Reg. 
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10) city of Reidsville: 1989 (Reg. Sess., 1990), c. 

957, s. 1; city of Sanford: 1987, c. 403, s. 1(12); 
city of Southport: 1983, c. 659; city of 
Statesville: 1991, c. 698; city of Washington: 
1983 (Reg. Sess., 1984), c. 951; (As to Article 10) 
city of Whiteville: 1987 (Reg. Sess., 1988), c. 
1018, s. 1; town of Ahoskie: 1987, c. 262, s. 1; 

town of Apex: 1985, c. 356; town of Benson: 
1999-91, s. 1; town of Calabash: 1987, c. 468, s. 
5; town of Caswell Beach: 1991 (Reg. Sess., 
1992), c. 825, s. 1; town of Clayton: 1987 (Reg. 
Sess., 1988), c. 983, s. 1; town of Elon College: 
1985, c. 109; town of Holden Beach: Session 

Laws 1981, c. 334; 1987 (Reg. Sess., 1988), c. 
951; c. 954; (As to Article 10) town of Long 

CASE 

Editor’s Note. — Most of the cases cited 
below were decided under former G.S. 160-78 to 
160-105 or prior similar provisions. 
As to separate construction of general 

statutes and special or local laws, see City 
of Kinston v. Atlantic & N.C.R.R., 183 N.C. 14, 
110 S.E. 645 (1922). See also, § 160A-3. 

In case a special or local law is invalid, 
the general statutes may be followed in 
making local improvements. But their provi- 
sions must be complied with. Cottrell v. Town of 
Lenoit;173-N.Gs 1388,.91..5.b4827-01.922). 

Power to Impose Assessments Within 
Right of Taxation. — The power to impose 
assessments upon owners whose lands abut 
upon the streets of a city to be improved comes 
within the sovereign right of taxation, and no 
license, permit, or franchise from the legisla- 

ture or a municipal board will be construed to 
establish an exemption from the proper exer- 
cise of this power, or in derogation of it, unless 
such bodies are acting clearly within their 
authority, and the grant itself is in terms so 
clear and explicit as to be free from substantial 
doubt. City of Durham v. Durham Pub. Serv. 
Co., 182 N.C. 333,009 Sib.40 (1921) ad 261 
U.S. 149, 43 S. Ct. 290, 67 L. Ed. 580 (1923). 
Ownership of Street Prerequisite to As- 

sessment for Improvement. — The owner- 
ship by the city of a street is a prerequisite to 
the power of the city to levy an assessment for 
street improvements against abutting owners 
thereon. Efird v. City of Winston-Salem, 199 
N.C. 33, 153. S.E, 632.(1930). 

Liability of Municipal Parks for Assess- 
ments. — Absent constitutional or statutory 
provisions to the contrary, the public property 
of a municipality, such as parks, etc., is subject 
to assessment for local improvements of its 

CH. 160A. CITIES AND TOWNS §160A-216 

Beach: 1991, c. 464; town of Marietta: 1985, c. 

111; town of Ocean Isle Beach: 1989, c. 380, s. 1; 

(as to Article 10) 2001-478, s. 2.2; town of 
Sunset Beach: 1987 (Reg. Sess., 1988), c. 954, s. 
1; 1989 (Reg. Sess., 1990), c. 875; town of Wake 
Forest: 1989 (Reg. Sess., 1990), c. 873; town of 

Wendell: 1985, c. 107; town of Yaupon Beach: 
1998-206, s. 1. 
Cross References. — As to property taxes 

to provide for drainage projects or programs, 
see G.S. 160A-209. 
Legal Periodicals. — For article, “Transfer- 

ring North Carolina Real Estate, Part I: How 
the Present System Functions,” see 49 N.C.L. 
Rev. 413 (1971). 

NOTES 

streets; hence, when there is no provision ex- 
empting same, a public park of a city was 
included within the intent and meaning of 
Laws 1915, Chapter 56, providing that lands 
abutting on a street to be paved or improved 
should be assessed for such improvements to 
the extent of the respective frontage of the lots 
thereon, in a certain proportionate part of the 
cost, by the “front foot” rule. Town of Tarboro v. 
Forbes, 185 N.C. 59, 116 S.E. 81 (1923). 

School Property Held Subject to Assess- 
ment. — Lands owned by “The School Commit- 
tee of Raleigh Township, Wake County” and 
used exclusively for public school purposes 
were liable for assessment for street improve- 
ments made by the City of Raleigh. City of 
Raleigh v. Raleigh City Admin. Unit, 223 N.C. 
316, 26 S.E.2d 591 (1943). 
Interference by Courts. — Where an act 

allows assessments to be made by a city on 
property abutting on a street for pavement or 
improvements thereon, the legislative declara- 
tion on the subject is conclusive as to the 
necessity and benefit of the proposed improve- 
ments, and in applying the principle and esti- 
mating the amount as against the owners, 
individual or corporate, the court may interfere 
only in case of palpable and gross abuse. 
Kinston v. Atlantic & N.C.R.R., 183 N.C. 14, 

110 S.E. 645 (1922). 
Applied in Abbott v. Town of Highlands, 52 

N.C. App. 69, 277 S.E.2d 820 (1981); Cockrell v. 
City of Raleigh, 306 N.C. 479, 293 S.E.2d 770 
(1.982)... In. re. Dunno woiN.G. App. 2438040 
S.E.2d 309 (1985). 

Cited in Cutting v. Foxfire Village, 75 N.C. 
App. 161, 330 S.E.2d 210 (1985); Ricks v. Town 
of Selma, 99 N.C. App. 82, 392 S.E.2d 437 
(1990). 
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§ 160A-217. Petition for street or sidewalk improvements. 
(a) A city shall have no power to levy special assessments for street or 

sidewalk improvements unless it receives a petition for the improvements 
signed by at least a majority in number of the owners of property to be 
assessed, who must represent at least a majority of all the lineal feet of 
frontage of the lands abutting on the street or portion thereof to be improved. 
Unless the petition specifies another percentage, not more than fifty percent 
(50%) of the cost of the improvement may be assessed (not including the cost 
of improvements made at street intersections). 

(b) Property owned by the United States shall not be included in determin- 
ing the lineal feet of frontage on the improvement, nor shall the United States 
be included in determining the number of owners of property abutting the 
improvement. Property owned by the State of North Carolina shall be included 
in determining frontage and the number of owners only if the State has 
consented to assessment in the manner provided in G.S. 160A-221. Property 
owned by railroad companies shall be included in determining frontage and 
the number of owners to the extent that the property is subject to assessment 
under G.S. 160A-222. Property owned by railroad companies that is not subject 
to assessment shall not be included in determining frontage and the number of 
owners. If it is necessary to exclude property owned by the United States, the 
State of North Carolina, or a railroad company in order to obtain a valid 
petition under subsection (a), not more than fifty percent (50%) of the cost (not 
including the cost of improvement at street intersections) may be assessed 
unless all of the owners subject to assessment agree to a higher percentage. 

(c) No right of action or defense asserting the invalidity of street or sidewalk 
assessments on grounds that the city did not comply with this section in 
securing a valid petition shall be asserted except in an action or proceeding 
begun within 90 days after publication of the notice of adoption of the 
preliminary assessment resolution. (1915, c. 56, ss. 4, 5; C.S., ss. 2706, 2707; 
1955, c. 675; 1963, c. 1000, s. 1; 1971, c. 698, s. 1; 1973, c. 426, s. 33.) 

Local Modification. — City of Beech Moun- 
tain: 1995, c. 133, s. 1; City of Laurinburg: 
2000-13, s. 1; city of Oxford: 1993, c. 240, s. 1; 

town of Ahoskie: 1987, c. 261; 1987 (Reg. Sess., 
1988), c. 962; town of Carrboro: 1987, c. 476, s. 
1; town of Tabor City: 2002-13; town of Wake 
Forest: 1989, c. 347, s. 1. City of Beech Moun- 

tain: 1995, c. 133, s. 1; City of Laurenburg: 

2000-13, s. 1; city of Oxford: 1993, c. 240, s. 1; 

town of Ahoskie: 1987, c. 261; 1987 (Reg. Sess., 

1988), c. 962; town of Carrboro: 1987, c. 476, s. 

1; town of Tabor City: 2002-13, s. 1; town of 

Wake Forest: 1989, c. 347, s. 1. 

CASE NOTES 

Editor’s Note. — The cases cited below were 
decided under former similar statutory provi- 
sions. 
Procedure Must Fulfill Essential Re- 

quirements. — While a slight informality of 
procedure or a failure to observe a provision 
which is merely directory will not generally 
affect the validity of an assessment, it is never- 
theless true that any substantial and material 
departure from the essential requirements of 
the law under which the improvement is made 
will render an assessment therefor invalid. 
Town of Tarboro v. Forbes, 185 N.C. 59, 116 S.E. 
81 (1923). 

Invalidity of Assessment Absent Proper 
Petition. — An assessment for widening a 
street under contract with the Highway Com- 

mission (now Board of Transportation) without 
petition of a majority of the owners is invalid. 
Sechriest v. City of Thomasville, 202 N.C. 108, 
162 S.E. 212 (1932). 
Absence of Petition Cured by Legisla- 

tion. — When improvements are made under 
an assessment, and there has been no petition 
as required by statute, the assessments are 
invalid. However, this defect may be cured by a 
validating act of the legislature although the 
act is retrospective. Holton v. Town of 
Mockville, 189 N.C. 144, 126 S.E. 326 (1925); 
Gallimore v. City of Thomasville, 191 N.C. 648, 
132 S.E. 657 (1926). 
Where levies are made without a petition, the 

assessments are invalid but not void, and the 
legislature has the power to validate the as- 
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sessments by subsequent legislative act, since 
the legislature had the power to authorize the 
assessments in the first instance. Crutchfield v. 
City of Thomasville, 205 N.C. 709, 172 S.E. 366 

(1934). 
The General Assembly, which has the power 

to confer upon the authorities of a municipal 
corporation the power to improve its streets 
and sidewalks and to assess the owners of 
abutting property with a part of the cost of such 
improvements without a petition, as indicated 
by this section, also has the power to validate 
proceedings for the improvement of streets and 
sidewalks which were begun and which have 
been concluded without an initial petition. 
Crutchfield v. City of Thomasville, 205 N.C. 
709, 172 S.E. 366 (1934). 
When Governing Body’s Determination 

as to Sufficiency of Petition Is Conclusive. 
— Where it appears upon the face of a petition, 
as a matter of law, that the signers of the 
petition do not represent a majority of the 
lineal feet of the total frontage on the street 
proposed to be improved, the determination of 
the governing body as to the sufficiency of the 
petition is not final or conclusive. Insofar as the 
sufficiency of the petition involves only ques- 
tions of fact, the determination of the governing 
body, in the absence of fraud, and when acting 
in good faith, is final and conclusive. City of 
Tarboro v. Forbes, 185 N.C. 59, 116 S.E. 81 

(1923); Gallimore v. City of Thomasville, 191 

N.C. 648, 132 S.E. 657 (1926). 
Where municipal authorities have approved 

the petition of owners of land abutting upon a 
street proposed to be improved in accordance 
with the statute, their approval and order for 
the improvements to be made is final, except 
where it appears from the face of the petition, 
as a matter of law, that the signers do not 
represent a majority of the owners or of the 
lineal feet required by statute. Jones v. City of 
Durham, 197 N.C. 127, 147 S.E. 824 (1929). 
Complaint Alleging Invalidity of Peti- 

tion Held Insufficient. — In an action to have 
an assessment levied against plaintiff’s prop- 
erty declared invalid, a complaint alleging that 
only one of the signatures of abutting property 
owners to the petition for improvements was 
valid, without alleging that the assessment was 
based on the petition, what other signatures 
appeared on the petition, or facts supporting 
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the conclusion that the other signatures were 
invalid, was insufficient to state a cause of 
action, and demurrer to the complaint was 
properly sustained. Broadway v. Town of 
Asheboro, 250 N.C. 232, 108 S.E.2d 441 (1959). 
When City Owns Part of Abutting Land. 

— A town is subject to assessment on its abut- 
ting property, and the rule of a majority of 
lineal feet and number of owners will apply just 
the same when a city owns a part of the 
abutting land as any other time. And if the city 
fails to sign when its signature is necessary to 
have a majority of lineal feet, the assessment is 
a nullity. Town of Tarboro v. Forbes, 185 N.C. 
59,116 5-781 (1923), 
Improvement of Only One Side of Street. 

— An assessment levied for street improve- 
ments on abutting property owners is not void 
on the ground that the assessment was for 
improving only one side of a street. Town of 
Waxhaw v. Seaboard A.L. Ry., 195 N.C. 550, 142 
S.E. 761 (1928). 
Signatures as Evidence of Agency. — 

Where wife owned the locus in quo and petition 
for public improvements was signed by both 
husband and wife, the signature of the wife as 
the owner of the property along with the signa- 
ture of the husband was sufficient evidence to 
be submitted to the jury on the issue of whether 
wife constituted her husband her agent to sub- 
sequently act for her in the premises, rendering 
the listing of the property in his name on the 
assessment roll and the special assessment 
book and the giving of the statutory notices to 
him sufficient, and thus rendering the hen 
against the property valid and enforceable as 
against her and as against her subsequent 
grantee. Town of Wadesboro v. Coxe, 218 N.C. 
729, 12 S.E.2d 223 (1940). 
Resolution as Evidence. — In an action by 

a municipality to enforce a lien for public im- 
provements, objection that plaintiff failed to 
introduce in evidence the petition for improve- 
ments signed by the owners of a majority of the 
lineal feet frontage abutting the improvements 
was held untenable where the original resolu- 
tion of the city, introduced in evidence, recited a 
proper petition and that it was duly certified by 
the clerk, since if such finding was erroneous, 
the remedy for correction was by appeal. Town 
of Asheboro v. Miller, 220 N.C. 298, 17 S.E.2d 
105 (1941). 

§ 160A-218. Basis for making assessments. 

Assessments may be made on the basis of: 
(1) The frontage abutting on the project, at an equal rate per foot of 

frontage, or 
(2) The area of land served, or subject to being served, by the project, at an 

equal rate per unit of area, or 
(3) The value added to the land served by the project, or subject to being 

served by it, being the difference between the appraised value of the 
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land without improvements as shown on the tax records of the county, 
and the appraised value of the land with improvements according to 
the appraisal standards and rules adopted by the county at its last 
revaluation, at an equal rate per dollar of value added: or 

(4) The number of lots served, or subject to being served, where the project 
involves extension of an existing system to a residential or commercial 
subdivision, at an equal rate per lot; or 

(5) A combination of two or more of these bases. 
Whenever the basis selected for assessment is either area or value added, 

the council may provide for the laying out of benefit zones according to the 
distance of benefited property from the project being undertaken, and may 
establish differing rates of assessment to apply uniformly throughout each 
benefit zone. 

For each project, the council shall endeavor to establish an assessment 
method from among the bases set out in this section which will most accurately 
assess each lot or parcel of land according to the benefit conferred upon it by 
the project. The council’s decision as to the method of assessment shall be final 
and conclusive and not subject to further review or challenge. (1971, c. 698, s. 
Le) 

Local Modification. — Town of Benson: 
1999-91, s. 1; town of Santeetlah: 1993, c. 546, 

s. 1; village of Bald Head Island: 1989 (Reg. 
Sess., 1990), c. 925, s. 2. 

CASE NOTES 

Assessments for constructing drains 
need not be the same, for costs will be differ- 
ent because of difference in location and slope of 
the several lots. Gallimore v. Town of 
Thomasville, 191 N.C. 648, 132 S.E. 657 (1926), 
decided under former statutory provisions. 
Method used to determine amount of 

value added to individual lots served by 
water system construction, calculating the 
average value of the improvement to all unim- 
proved lots and establishing a nominal percent- 
age thereof as the increase in value to improved 
lots, was not a method sanctioned by subdivi- 
sion (3). This subdivision clearly prescribes a 
before and after improvement appraisal of the 
property, with the assessment based on a set 

rate per value added to the land served, an 
amount which may necessarily vary due to the 
nature of the individual lots themselves. Cut- 
ting v. Foxfire Village, 75 N.C. App. 161, 330 
S.E.2d 210, cert. denied, 314 N.C. 664, 335 
S.E.2d 499 (1985). 
Decisions as to Benefits to Property Are 

Final. — The decisions of the city council as to 
the method of assessment and the total cost of 
an improvement are final and conclusive and 
not subject to further review or challenge. This 
includes decisions as to whether and how much 
a property is benefitted by the improvements. 
In re Dunn, 73 N.C. App. 243, 326 S.E.2d 309, 
cert. denied, 313 N.C. 602, 332 S.E.2d 180 
(1985). 

§ 160A-219. Corner lot exemptions. 

The council shall have authority to establish schedules of exemptions from 
assessments for corner lots when a project is undertaken along both sides of 
such lots. The schedules of exemptions shall be based on categories of land use 
(residential, commercial, industrial, or agricultural) and shall be uniform for 
each category. The schedule of exemptions may not provide exemption of more 
than seventy-five percent (75%) of the frontage of any side of a corner lot, or 
150 feet, whichever is greater. (1971, c. 698, s. 1.) 

Local Modification. — Forsyth: 1999-89, s. 
1; city of Winston-Salem: 1999-89, s. 1; town of 
Pittsboro: 1987, c. 460, s. 30. 
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§ 160A-220. Lands exempt from assessment. 

No lands within a city, except as herein provided, shall be exempt from 
special assessments except lands belonging to the United States that are 
exempt under the provisions of federal statutes. (1971, c. 698, s. 1.) 

OPINIONS OF ATTORNEY GENERAL 

Department of Archives and_ History, 40 
N.C.A.G. 454 (1970), issued under former stat- 

utory provisions. 

Charitable Corporation Not Exempt 
from Special Assessments. — See opinion of 
Attorney General to Dr. H. G. Jones, Director, 

§ 160A-221. Assessments against lands owned by the 
State. 

When any city proposes to make local improvements that would benefit 
lands owned by the State of North Carolina or any board, agency, commission, 
or institution thereof, the council may request the Council of State to consent 
to special assessments against the property. The Council of State may 
authorize the Secretary of Administration to give consent for special assess- 
ments against State property, but the city may appeal to the Council of State 
if the Secretary of Administration refuses to give consent. When consent is 
given for special assessments against State lands, the Council of State may 
direct that the assessment be paid from the Contingency and Emergency Fund 
of the State of North Carolina or from any other available funds. If consent to 
the assessment is refused, the state-owned property shall be exempt from 
assessment. (1971, c. 698, s. 1; 1975, c. 879, s. 46.) 

§ 160A-222. Assessments against railroads. 

Assessments shall not be made against land owned, leased or controlled by 
a railroad company, except that if there is a building on the land, the portion 
of railroad property subject to assessment shall be a lot whose frontage equals 
the actual front footage occupied by the building plus 25 feet on each side 
thereof, but not more than the amount of land owned, leased, or controlled by 
the railroad. If a building is placed on land that would have been subject to 
assessment but for the limitations imposed by this section after an improve- 
ment is made, then the railroad company shall be subject to an assessment 
without interest on the same basis as if the building had been on the property 
when the improvement was made. 

It is the intent of this section to make uniform the law concerning 
assessments against railroads. To this end, all provisions of law, whether 
general or local, in conflict with this section are repealed; and no local act 
taking effect on or after January 1, 1972, shall be construed to modify, amend, 
or repeal any portion of this section unless it shall specifically so provide by 
reference hereto. (1965, c. 839, s. 2; 1971, c. 698, s. 1.) 

CASE NOTES 

Editor’s Note. — The cases cited below were 
decided under former G.S. 160-520 and 160- 
yak 

Constitutionality. — Section exempting 
railroad right-of-way property from assessment 
for local improvements was not unconstitu- 
tional on grounds that it was not authorized by 
N.C. Const., Art. V, § 2, since those provisions 

deal with the power of taxation and not with 
assessments for local improvements. Southern 
Ry. v. City of Raleigh, 9 N.C. App. 305, 176 
St 2a" 21 C970) al dy fed iN ceo ee 
S.E.2d 422 (1971). 

Exemption Not Arbitrary. — The General 
Assembly did not act arbitrarily when, by en- 
actment of former Article 42 of Chapter 160, it 
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determined that railroad right-of-way property 
was not benefited by and should not be assessed 
for described local improvements. Southern Ry. 
v. City of Raleigh, 9 N.C. App. 305, 176 S.E.2d 
21 (1970), aff'd, 277 N.C. 709, 178 S.E.2d 422 
et). 
Local Assessments Not “Taxes.” — Local 

assessments may be a species of tax but they 
are not taxes within the meaning of the term as 
generally understood in constitutional restric- 
tions and exemptions. These assessments pro- 
ceed upon the theory that when a local im- 
provement enhances the value of neighboring 
property, it is reasonable and competent for the 
legislature to provide that such property shall 
pay for the improvement. Southern Ry. v. City 
of Raleigh, 277 N.C. 709, 178 S.E.2d 422 (1971). 
Purpose. — The only purpose of former 

similar section was to withdraw from munici- 
palities the right to levy an assessment against 
vacant city lots over which railroads operate 
their trains. The language was plain, and did 
not require interpretation. Southern Ry. v. City 
of Raleigh, 277 N.C. 709, 178 S.E.2d 422 (1971). 
General Application. — The language em- 

ployed by the legislature in former similar 
section clearly manifested a legislative intent 
that it be of general application. Southern Ry. v. 
City of Raleigh, 9 N.C. App. 305, 176 S.E.2d 21 
Uo Oy tat dj?277 NC 709,° 178 S:B.2d'422 
C1971). 
Legislature has power to determine by 

statute what property is benefited by local 
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improvements, and the legislative declara- 
tion on the subject, in the absence of arbitrary 
action, is conclusive, notwithstanding provi- 
sions of municipal charter. Southern Ry. v. City 
of Raleigh, 9 N.C. App. 305, 176 S.F.2d 21 
(1970) athd) 277.N.C.7 709, 178 'S:B.2d. 492 
Crete 

And to Determine What Property Is Not 
Benefited. — The right of the legislature to 
determine what property is benefited by a 
street improvement includes the right to deter- 
mine what property is not benefited thereby. 
The right to include involves the right to ex- 
clude, and the General Assembly, by providing 
that a municipality shall not assess railroad 
right-of-way property for local improvement 
“unless there is a building on such right-of- 
way,” acted within its power. Southern Ry. v. 
City of Raleigh, 277 N.C. 709, 178 S.E.2d 422 
(2971): 

Street pavement would increase the 
value of a building by adding to its availabil- 
ity for profitable uses, and the municipality 
may assess the cost of paving frontage occupied 
by a building: Southern Ry. v. City of Raleigh, 
Z0UWN.C. 709, 178 Sb. 20422 (1971): 

But Not Railroad Right-of-Way. — A 
street pavement adjacent to a railroad right-of- 
way ordinarily would not increase the value of 
the right-of-way for railway purposes. Southern 
Ry. v. City of Raleigh, 277 N.C. 709, 178 S.E.2d 
422 (1971). 

§ 160A-223. Preliminary resolution; contents. 
Whenever the council decides to finance a proposed project by special 

assessments, it shall first adopt a preliminary resolution that shall contain the 
following: 

(1) A statement of intent to undertake the project; 
(2) A general description of the nature and location of the project; 
(3) A statement as to the proposed basis for making assessments, which 

shall include a general description of the boundaries of the area 
benefited if the basis of assessment is either area or value added; 

(4) A statement as to the percentage of the cost of the work that is to be 
assessed; 

(5) Astatement as to which, if any, assessments shall be held in abeyance 
and for how long; 

(6) A statement as to the proposed terms of payment of the assessment; 
and 

(7) An order setting a time and place for a public hearing on all matters 
covered by the preliminary resolution which shall be not earlier than 
three weeks nor later than 10 weeks from the date of the adoption of 
the preliminary resolution. (1971, c. 698, s. 1.) 

§ 160A-224. Notice of preliminary resolution. 
At least 10 days before the date set for the public hearing, the council shall 

publish a notice that a preliminary assessment resolution has been adopted 
and that a public hearing will be held on it at a specified time and place. The 
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notice shall generally describe the nature and location of the improvement. In 
addition, at least 10 days prior to the hearing, the council shall cause a copy of 
the preliminary resolution to be mailed to the owners, as shown on the county 
tax records, of all property subject to assessment if the project should be 
undertaken. The person designated to mail these resolutions shall file with the 
council a certificate showing that they were mailed by first-class mail and on 
what date. The certificate shall be conclusive as to compliance with the mailing 
provisions of this section in the absence of fraud. (1971, c. 698, s. 1.) 

Local Modification. — Town of Calabash: 

1987, c. 468, s. 1. 

§ 160A-225. Hearing on preliminary resolution; assess- 
ment resolution. 

At the public hearing, the council shall hear all interested persons who 
appear with respect to any matter covered by the preliminary resolution. After 
the public hearing, the council may adopt a resolution directing that the 
project or portions thereof be undertaken. The assessment resolution shall 
describe the project in general terms (which may be by reference to projects 
described in the preliminary resolution) and shall set forth the following: 

(1) The basis on which the special assessments shall be levied, together 
with a general description of the boundaries of the area benefited if 
the basis of assessment is either area or value added; 

(2) The percentage of the cost to be specially assessed; 
(3) The terms of payment, including the conditions under which assess- 

ments are to be held in abeyance, if any. 
The percentage of cost to be assessed may not be different from the percentage 
proposed, and the projects authorized may not be greater in scope than the 
projects described in the preliminary resolution. If the council decides that a 
different percentage of the cost should be assessed than that proposed in the 
preliminary resolution, or that any project should be enlarged, it shall adopt 
and advertise a new preliminary resolution as herein provided. (1915, c. 56, s. 
6.-Ciswisy 2/082 1971 fen898"si) 

§ 160A-226. Determination of costs. 

When the project is complete, the council shall ascertain the total cost. In 
addition to construction costs, the cost of all necessary legal services, the 
amount of interest paid during construction, costs of rights-of-way, and the 
costs of publication of notices and resolutions may be included. The determi- 
nation of the council as to the total cost of any project shall be conclusive. 
(191oF cr 56,89) Cis. Seer ll Tor) e696 ee ts 

Local Modification. — City of Durham: 
1973, c. 413; city of Salisbury: 1973, c. 190. 

CASE NOTES 

Decisions as to Benefits to Property Are includes decisions as to whether and how much 
Final. — The decisions of the city council as to _a property is benefitted by the improvements. 
the method of assessment and the total cost of In re Dunn, 73 N.C. App. 243, 326 S.E.2d 309, 
an improvement are final and conclusive and_ cert. denied, 313 N.C. 602, 332 S.E.2d 180 
not subject to further review or challenge. This (1985). 
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§ 160A-226.1. Discounts authorized. 

The council is authorized to establish a schedule of discounts to be applied to 
assessments paid before the expiration of 30 days from the date that notice is 
published of confirmation of the assessment roll pursuant to G.S. 160A-229. 
Such a schedule of discounts may be established even though it was not 
included among the terms of payment as specified in the preliminary assess- 
ment resolution or assessment resolution. The amount of any discount may not 
exceed thirty percent (30%). (1983, c. 381, s. 4.) 

CASE NOTES 

Applied in In re Dunn, 73 N.C. App. 2438, 326 
S.E.2d 309 (1985). 

§ 160A-227. Preliminary assessment roll; publication. 

When the total cost of a project has been determined, the council shall have 
a preliminary assessment roll prepared. The preliminary roll shall contain a 
brief description of each lot, parcel, or tract of land assessed, the basis for the 
assessment, the amount assessed against each, the terms of payment, includ- 
ing the schedule of discounts, if such a schedule is to be established and the 
name of the owner of each parcel of land as far as this can be ascertained from 
the county tax records. A map of the project on which is shown each parcel 
assessed with the basis of its assessment, the amount assessed against it, and 
the name of the owner, as far as this can be ascertained from the county tax 
records, shall be a sufficient assessment roll. 

After the preliminary assessment roll has been completed, it shall be filed in 
the city clerk’s office where it shall be available for public inspection. A notice 
of the completion of the assessment roll, setting forth in general terms a 
description of the project, noting the availability of the assessment roll in the 
clerk’s office for inspection, and stating the time and place for a hearing on the 
preliminary assessment roll, shall be published at least 10 days before the date 
set for the hearing on the preliminary assessment roll. The council shall also 
cause a notice of the hearing on the preliminary assessment roll to be mailed 
to the owners of property listed thereon at least 10 days before the hearing. 
The notice mailed to each property owner shall give notice of the time and 
place of the hearing, shall note the availability of the preliminary assessment 
roll for inspection in the city clerk’s office and shall state the amount of the 
assessment against the property of the owner as shown on the preliminary 
assessment roll. The person designated to mail these notices shall file with the 
council a certificate showing they were mailed by first-class mail and on what 
date. Such a certificate shall be conclusive as to compliance with the mailing 
provisions of this section in the absence of fraud. (1915, c. 56, s. 9; C.S., s. 2712; 
‘9 7iiien698,0s;215 1983,0c: 381, 'sw5i) 

CASE NOTES 

Editor’s Note. — Most of the cases cited 
below were decided under prior similar statu- 
tory provisions. 

Sufficiency of Description of Land. — 
Assessments made upon the lands of an owner 
adjoining a street improved by the authorities 
of a city or town would not be declared invalid 
on the grounds of the insufficiency of the de- 
scription in the assessment roll at the suit of 

such property owners, when it was in substan- 
tial compliance with the statute. Vester v. Town 
of Nashville, 190 N.C. 265, 129 S.E. 593 (1925). 

Map as Sufficient Description. —- A map 
made by the city engineer and duly approved by 
the city commissioners was in sufficient compli- 
ance with the requirements of the statute. 
Holton v. Town of Mockville, 189 N.C. 144, 126 

S.E. 326 (1925). 

327 



§160A-228 

As to notice of filing under former stat- 
ute, see Town of Wake Forest v. Holding, 206 
N.€..425},1-74,5,.E, 296 (1.934). 

Failure to Publish Notice of First Hear- 
ing Held Immaterial. — Where notice of 
hearing on the confirmation of an assessment 
roll was not published, but on the date set for 
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objections, and notice of the hearing on the 
second date set was duly published, on which 
date hearing was duly had, necessary correc- 
tions were made, and the assessment roll as 

corrected was duly approved and confirmed, the 
fact that notice of hearing on the first date set 
was not published as required was rendered 

the hearing the municipal board met and 
adopted the required resolution in amplified 
form and fixed the time and place for hearing of 

immaterial. Town of Asheboro v. Miller, 220 

NUCL 298). 1S. Bi2d 105 e194 2). 

§ 160A-228. Hearing on preliminary assessment roll; revi- 
sion; confirmation; lien. 

At the public hearing, which may be adjourned from time to time until all 
persons have had an opportunity to be heard, the council shall hear objections 
to the preliminary assessment roll from all interested persons who appear. 
Then or thereafter, the council shall annul, modify, or confirm the assessments, 
in whole or in part, either by confirming the preliminary assessments against 
any or all of the lots or parcels described in the preliminary assessment roll, or 
by canceling, increasing, or reducing them as may be proper in compliance 
with the basis of assessment. If any property is omitted from the preliminary 
assessment roll, the council may place it on the roll and levy the proper 
assessment. Whenever the council confirms assessments for any project, the 
city clerk shall enter in the minutes of the council the date, hour, and minute 
of confirmation. From and after the time of confirmation, the assessments shall 
be a lien on the property assessed of the same nature and to the same extent 
as the lien for county and city property taxes, according to the priorities set out 
in G.S. 160A-233(c). After the assessment roll is confirmed, a copy of it shall be 
delivered to the city tax collector for collection in the same manner as property 
taxes, except as herein provided. (1915, c. 56, s. 9; C.S., s. 2713; 1971, c. 698, 
SPTL973 Sela 26) sua) 

CASE NOTES 

Editor’s Note. — The cases cited below were 
decided under prior similar statutory provi- 
sions. 
Assessments as Liens on Property. — 

Assessments made upon property for street and 
sidewalk improvements by a town, in all re- 
spects under the authority conferred on the 
municipality by statute, to be paid in partial 
payments over a designated period of time, are 
to be regarded in the nature of a statutory 
mortgage when due and payable; they consti- 
tute liens on the property within the warranty 
clause against encumbrances contained in a 
deed, and are recoverable in grantee’s action 
against grantor to the extent he has been 
required to pay them. Coble v. Dick, 194 N.C. 
732, 140 S.E. 745 (1927). 
Within Meaning of Warranty Against En- 

cumbrances. — The lien for street assess- 
ments is an encumbrance within the meaning 
of the warranty clause against encumbrances 
contained in a deed. Coble v. Dick, 194 N.C. 
732, 140 S.E. 745 (1927); City of Winston-Salem 
v. Powell Paving Co., 7 F. Supp. 424 (M.D.N.C. 
1934). 

Lien Amounts to Statutory Mortgage. — 
The lien given under former similar statute, 
when properly established, amounts to a stat- 
utory mortgage. City of Kinston v. Atlantic & 
N.C.R.R., 183 N.C. 14, 110 S.E. 645 (1922); 
Town of Saluda v. Polk County, 207 N.C. 180, 
176 S.E. 298 (1934). 
And Is Based on Theory of Special Ben- 

efit to Property. — The lien against property 
for street improvements is a lien in rem against 
the land itself, but is not strictly a tax lien and 
is based upon the theory of special benefit to the 
property itself. Town of Saluda v. Polk County, 
207 N.C. 180, 176 S.E. 298 (1984). 
Lien Not Enforceable Against Estate of 

Decedent. — An assessment made upon ad- 
joining land for a street improvement by a town 
is a charge upon the land constituting a lien 
superior to all others, but is not enforceable 
against the personalty or other lands of the 
owner; and when the owner of land has been 
thus assessed, payable in installments, and he 
subsequently dies, such assessment is not a 
debt of the deceased payable by his personal 
representative, but a charge against the land 
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itself. The provisions of G.S. 28A-19-6, as to the 
order of payment of debts of the deceased, have 
no application. Carawan vy. Barnett, 197 N.C. 
511, 149 S.E. 740 (1929). See also, City of 
Statesville v. Jenkins, 199 N.C. 159, 154 S.E. 15 

(1930); City of High Point v. Brown, 206 N.C. 
664, 175S.E. 169 (1934); City of Winston-Salem 
v. Powell Paving Co., 7 F. Supp. 424 (M.D.N.C. 
1934). 
When Lien Attaches. — The lien for street 

assessments does not attach to land until con- 
firmation of the assessments; thus, where such 
assessments are not confirmed by the govern- 
ing body of the town until after the execution of 
a deed to the property, the subsequently attach- 
ing lien for the assessments does not violate the 
warranty and covenant in the deed, in the 
usual language, against encumbrances. Oliver 
v. Hecht, 207 N.C. 481, 177 S.E. 399 (1934). 
Owner’s Ratification as Sufficient Com- 

pliance with Statute. — Where property 
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owner signs the petition and has notice that 
improvements are to be made and notice that 
the assessment roll giving the amount of the 
assessment against his property has been filed 
in the office of the city clerk, and he accepts the 
benefits and pays installments of the assess- 
ments without objection, he ratifies same and 
the statute is sufficiently complied with. Town 
of Wake Forest v. Holding, 206 N.C. 425, 174 
S.E. 296 (1934). 

Statute of Limitations. — Assessment 
against abutting lands for street improvements 
is made a lien on the land superior to all other 
liens and encumbrances, and the 10-year stat- 
ute of limitation, not the three-year statute, is 
applicable thereto. City of High Point v. 
Clinard, 204 N.C. 149, 167 S.E. 690 (1933). 

Cited in First Am. Fed. Sav. & Loan Ass’n v. 
Royall, 77 N:C..Appe 13d, 334.5,6.20 792 
(1985). 

§ 160A-229. Publication of notice of confirmation of as- 
sessment roll. 

After the expiration of 20 days from the confirmation of the assessment roll, 
the city tax collector shall publish once a notice that the assessment roll has 
been confirmed, and that assessments may be paid without interest at any 
time before the expiration of 30 days from the date that the notice is published, 
and that if they are not paid within this time, all installments thereof shall 
bear interest as provided in G.S. 160A-233. The notice shall also state the 
schedule of discounts, if one has been established, to be applied to assessments 
paid before the expiration date for payment of assessments without interest. 
Pd dean. is,1>. 1983, ¢. 381, sy 6.) 

§ 160A-230. Appeal to General Court of Justice. 

If the owner of, or any person interested in, any lot or parcel of land against 
which an assessment is made is dissatisfied with the amount of the assess- 
ment, he may, within 10 days after the confirmation of the assessment roll, file 
a notice of appeal to the appropriate division of the General Court of Justice. 
He shall then have 20 days after the confirmation of the assessment roll to 
serve on the council or the city clerk a statement of facts upon which the appeal 
is based. The appeal shall be tried like other actions at law. (1915, c. 56, s. 9; 
Ws. 27 14: 19571, .0.,698, Sir.) 

CASE NOTES 

Editor’s Note. — Many of the cases cited tion is untenable. Leak v. Town of Wadesboro, 
below were decided under prior similar statu- 
tory provisions. 

Right of Appeal Makes Statute Constitu- 
tional. — The right of appeal to the courts 
being provided in case of dissatisfaction by an 
owner of land abutting on a street assessed by 
the governing body of a municipality for street 
improvement, the objection that the owner’s 
property is taken for a public use in contraven- 
tion of the due process clause of the Constitu- 

186 N.C. 683, 121 S.E. 12 (1923). 

Jurisdiction of Court is Derivative. — 
The jurisdiction of the court upon appeal from a 
levy of assessments for street improvements by 
the governing body of a town, as provided by 
statute, is entirely derivative, and where a 
town has no jurisdiction to condemn land the 
court on appeal likewise has no jurisdiction to 
do so. Atlantic Coast Line R.R. v. Town of 
Ahoskie, 207 N.C. 154, 176 S.E. 264 (1934). 
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Original jurisdiction to determine questions 
of fact involved in assessment proceedings is 
derived from the General Assembly and vested 
in the city council. Since a property owner’s 
right of appeal from the city council to the 
courts is created and governed by statute, the 
jurisdiction acquired is derivative. On appeal to 
the courts, the owner of assessed property has 
no right to be heard there on the question of 
whether the lands are benefitted or not, but 

only on the validity of the assessment, its 
proper apportionment and other questions of 
law. In re Dunn, 73 N.C. App. 248, 326 S.E.2d 
309, cert. denied, 313 N.C. 602, 332 S.E.2d 180 
(1985). 
Superior court may not determine de 

novo questions within the city council’s 
original jurisdiction. In re Dunn, 73 N.C. 
App. 243, 326 S.E.2d 309, cert. denied, 313 N.C. 
602, 332 S.E.2d 180 (1985). 
While a petition is a prerequisite, it is 

not jurisdictional, and if the finding by the 
municipal board is erroneous, it should be cor- 
rected by appeal. Town of Asheboro v. Miller, 
220 N.C. 298, 17 S.E.2d 105 (1941). 
The language providing that appeals 

“shall be tried as other actions at law,” 

serves merely to distinguish those actions from 
special proceedings for purposes of determining 
the applicable procedural rules. In re Dunn, 73 
N.C. App. 248, 326 S.E.2d 309, cert. denied, 313 
N.C. 602, 332 S.E.2d 180 (1985). 
Appeal Not Limited to Amount of Assess- 

ment. — Former similar statute did not limit 
the property owner’s appeal from an assess- 
ment for public improvements solely to the 
amount to be charged against his land. Smith v. 
City of Rockingham, 268 N.C. 697, 151 S.E.2d 
568 (1966). 
Existence of Street as Issue. — Under the 

provisions of former similar statute, it was 
necessary that there be an existing street in 
order for a valid assessment for improvements 
to be laid on the property of abutting owners, 
and this could be made an issue in an appeal, 
with the adjoining owner introducing his evi- 
dence to show to the contrary. Atlantic Coast 

§ 160A-231. Reassessment. 
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Line R.R. v. Town of Ahoskie, 192 N.C. 258, 134 
S.E. 653 (1926). 

Collateral Attack in Action to Enforce 

Lien Precluded. — In an action to enforce a 

len for public improvements, a defendant who 
had notice and ample opportunity to be heard 
and to appeal from the order confirming the 
assessment roll cannot impeach the validity of 
the ordinance or of the assessment for any 
alleged irregularities which are not jurisdic- 
tional. Town of Asheboro v. Miller, 220 N.C. 298, 
17 S.E.2d 105 (1941). 
Injunctive Relief Not Available After 

Failure to Appeal. — The remedy of abutting 
owners assessed for street improvements is 
given by the provisions for the right of appeal, 
and when no appeal has been taken and the 
work has been completed, injunctive relief 
against the collection of the assessments by the 
city will not lie. Jones v. City of Durham, 197 
N.C. 127, 147 S.E. 824 (1929). 

The owner of land abutting on a street which 
the municipality proposes to improve has his 
remedy in objecting to the local assessment on 
his property because of the insufficiency of the 
petition, and he may not enjoin the issuance of 
bonds for this necessary expense on that 
ground when he has failed to pursue his statu- 
tory remedy. Brown v. Town of Hillsboro, 185 
N.C. 368, 117 S.E. 41 (1928). 
Untimely Application for Writ of Certio- 

rari. — An abutting property owner who failed 
to appeal from a final order of the board of 
aldermen affirming the assessment roll was not 
entitled to a writ of certiorari where application 
for the writ was filed more than eight months 
after his time for appeal had expired. Sanford v. 
Southern Oil Co., 244 N.C. 388, 93 S.E.2d 560 
(1956). 
Estoppel to Assert Errors in Assess- 

ments. — Where the property owner failed to 
object and avail himself of the specific remedy 
for review and correction of the assessment, but 
made payments on the assessment, he is es- 
topped to show error in the assessment. Town of 
Wake Forest v. Gulley, 213 N.C. 494, 196 S.E. 
845 (19388). 

The council shall have the power, when in its judgment any irregularity, 
omission, error or lack of jurisdiction in any of the proceedings related thereto, 
has occurred, to set aside the whole of any special assessment made by it and 
thereupon to make a reassessment. In that case, all additional interest paid, or 
to be paid, as a result of the delay in confirming the assessment shall be 
included as a part of the project cost. The proceeding shall, as far as 
practicable, in all respects take place as it had with the original assessments, 
and the reassessment shall have the same force as if it had originally been 
properly made. (1915, c. 56, s. 9; C.S., s. 2715; 1971, c. 698, s. 1.) 
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CASE NOTES 

Editor’s Note. — The cases cited below were 
decided under prior similar statutory provi- 
sions. 
Reduction of Assessment Held Unavail- 

able on Grounds Urged. — Where the board 
of aldermen granted a petition for street im- 
provements requesting the assessment of a 
larger proportion of the costs of the improve- 
ments against the lots of land abutting directly 
thereon than was otherwise required by stat- 
ute, after the confirmation of the assessment 
roll a subsequent board of aldermen was with- 
out power to grant a petition of the abutting 
landowners for a reduction of the assessment 

assessments exceeded that which they had 
originally anticipated, and a suit by other tax- 
payers of the town to enjoin the granting of 
such petition was proper. McClester v. Town of 
China Grove, 196 N.C. 301, 145 S.E. 562 (1928). 

Extension resolution providing a new 
series of installment payments did not in- 
validate lien of a municipality for an assess- 
ment for public improvements, where the sums 
of the new installments in the aggregate ex- 
ceeded the amount actually due at the time of 
the extension. Differences could be adjusted. 
City of Salisbury v. Arey, 224 N.C. 260, 29 

upon the ground alone that the amount of the 8.H.2d 894 (1944), 

§ 160A-232. Payment of assessments in cash or by install- 
ments. 

The owners of assessed property shall have the option, within 30 days after 
the publication of the notice that the assessment roll has been confirmed, of 
paying the assessment either in cash or in not more than 10 annual install- 
ments, as may have been determined by the council in the resolution directing 
the project giving rise to the assessment to be undertaken. With respect to 
payment by installment, the council may provide 

(1) That the first installment with interest shall become due and payable 
on the date when property taxes are due and payable, and one 
subsequent installment and interest shall be due and payable on the 
same date in each successive year until the assessment is paid in full, 
or 

(2) That the first installment with interest shall become due and payable 
60 days after the date that the assessment roll is confirmed, and one 
subsequent installment and interest shall be due and payable on the 
same day of the month in each successive year until the assessment is 
paid in full. (1915, c. 56, s. 10; C.S., s. 2716; 1971, c. 698, s. 1.) 

Local Modification. — City of Fayetteville: 
1995 (Reg. Sess., 1996), c. 718, s. 1; Village of 
Pinehurst: 2003-259, s. 2(a) (applicable only to 

assessments for repair and rehabilitation of a 
dam in the village). 

§ 160A-233. Enforcement of assessments; interests; fore- 
closure; limitations. 

(a) Any portion of an assessment that is not paid within 30 days after 
publication of the notice that the assessment roll has been confirmed shall bear 
interest until paid at a rate to be fixed in the assessment resolution but not 
more than eight percent (8%) per annum. 

(b) If any installment of an assessment is not paid on or before the due date, 
all of the installments remaining unpaid shall immediately become due and 
payable, unless the council waives acceleration. The council may waive 
acceleration and permit the property owner to pay all installments in arrears 
together with interest due thereon and the cost to the city of attempting to 
obtain payment. If this is done, the remaining installments shall be reinstated 
so that they fall due as if there had been no default. Waiver of acceleration and 
reinstatement of future installments may be done at any time before foreclo- 
sure proceedings have been instituted. 
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(c) Assessment liens may be foreclosed under any procedure prescribed by 
law for the foreclosure of property tax liens, except that lien sales and lien sale 
certificates shall not be required, and foreclosure may be begun at any time 
after 30 days after the due date. The city shall not be entitled to a deficiency 
judgment in an action to foreclose an assessment lien. The lien of special 
assessments shall be inferior to all prior and subsequent liens for State, local, 
and federal taxes, and superior to all other liens. 
~ (d) No city may maintain an action or proceeding to enforce any remedy for 
the foreclosure of special assessment liens unless the action or proceeding is 
begun within 10 years from the date that the assessment or the earliest 
installment thereof included in the action or proceeding became due. Acceler- 
ation of installments under subsection (b) shall not have the effect of shorten- 
ing the time within which foreclosure may be begun, but in that event the 
statute of limitations shall continue to run as to each installment as if 
acceleration had not occurred. (1915, c. 56, s. 11; C.S., s. 2717; 1923, c. 87; 1929, 
Gridgdidyi suid OF ec. 1698, Sule) 

Local Modification. — Forsyth: 1977, c. 
203; 1993, c. 380, s. 1; city of Winston-Salem: 

1993, c. 380, s. 1; town of Madison: 1985, c. 91. 

Legal Periodicals. — For comment, “Offer 
to Purchase and Contract: Buyer Beware,” see 8 
Campbell L. Rev. 473 (1986). 

CASE NOTES 

Editor’s Note. — Many of the cases cited 
below were decided under former similar statu- 
tory provisions. 

Passing of Installment Option to Munic- 
ipality. — Provisions giving property owner 30 
days in which to pay assessments for local 
improvements in cash without interest or the 
election to pay the same in installments are for 
the benefit of the property owner, and when 
exercised, become mandatory upon the munic- 
ipality; but when property owner remains si- 
lent and neither pays in cash nor elects to pay 
in installments, the option passes to the munic- 
ipality to foreclose or to collect in installments. 
City of Salisbury v. Arey, 224 N.C. 260, 29 
S.E.2d 894 (1944). 
The interest rate on street assessments 

is fixed by statute, and the courts are without 
authority at law or in equity to prescribe a 
lesser interest rate. Zebulon v. Dawson, 216 
N.C. 520, 5'S.E.2d 535 (1939). 
Right to Accelerate. — Provision that upon 

failure to pay any installment when due all 
installments remaining unpaid should at once 
become due and payable gives the municipality 
the optional right to declare all installments 
due and payable upon default; absent its decla- 
ration to invoke the acceleration provision, the 
statute of limitations will not begin to run 
against unpaid installments not then due. 
Town of Farmville v. Paylor, 208 N.C. 106, 179 
S.E. 459 (1935). See also, City of Salisbury v. 
Arey, 224 N.C. 260, 29 S.E.2d 894 (1944). 
Judgment for Installments. — Where the 

owner of land abutting on the street has re- 
fused to pay the assessments lawfully made on 
him for street improvements, a judgment allow- 

ing him to pay by installments may be entered. 
City of Durham v. Durham Pub. Serv. Co., 182 
N.C. 333, 109 S.E. 40 (1921), aff’d, 261 US. 
149, 43 S. Ct. 290, 67 L. Ed. 580 (1923). 
As to enforcement of lien by decree of 

sale, see City of Kinston v. Atlantic & N.C.R.R., 
183 N.C. 14, 110 S.E. 645 (1922); Town of 
Saluda v. Polk County, 207 N.C. 180, 176 S.E. 
298 (1934). 
Attorneys’ Fee. — Construed together, sub- 

section (c) of this section and G.S. 105-374() 
provide for an award of one reasonable attor- 
neys’ fee, in the court’s discretion, in a foreclo- 

sure of an assessment lien by action in the 
nature of an action to foreclose a mortgage. 
Guilford County v. Boyan, 42 N.C. App. 627, 
257 S.E.2d 463 (1979), cert. denied, 303 N.C. 
311, 278 S.E.2d 252 (1981). 
Construction of Subsection (d) as to 

Limitations of Actions. — The inherent il- 
logic of the literal meaning of the first sentence 
of subsection (d), the sentence’s context, and 
the statute’s history all show that the legisla- 
ture did not intend to bar an action for install- 
ments of assessments falling due within the 
10-year limitation period, even when install- 
ments which became due more than 10 years 
before the institution of the action were sought 
to be included in the action. Guilford County v. 
Boyan, 42 N.C. App. 627, 257 S.E.2d 463 (1979), 
cert. denied, 303 N.C. 311, 278 S.E.2d 252 
(1981). 

The second sentence of subsection (d) makes 
plain that the legislature intended the statute 
of limitations to run anew from the due date of 
each individual installment. Guilford County v. 
Boyan, 42 N.C. App. 627, 257 S.E.2d 463 (1979), 
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cert. denied, 303 N.C. 311, 278 S.E.2d 252 
(1981). 
As to running of statute of limitations 

under former provisions, see City of Char- 
lotte v. Kavanaugh, 221 N.C. 259, 20 S.E.2d 97 
(1942); City of Raleigh v. Mechanics & Farmers 

Bank, 223 N.C. 286, 26 S.E.2d 573 (1943). 

Applied in City of Greensboro v. Harris, 27 
N.C. App. 585, 219 S.E.2d 537 (1975). 

Cited in City of Durham v. Herndon, 61 N.C. 
App. 275, 300 S.E.2d 460 (1983), 

§ 160A-234. Assessments on property held by tenancy for 
life or years. 

(a) Assessments upon real property in the possession or enjoyment of a 
tenant for life, or a tenant for a term of years, shall be paid by the holder of the 
remainder or reversion, as the case may be. 

(b) Repealed by Session Laws 1979, c. 107, s. 12. (1911, c. 7, ss. 1, 2, 3; C.S., 
Gemed ton 2/19, 2720; 1971,.c. 698, s, 1; 1979..c. 107,.8. 12: 2003-232. .s..6.) 

Editor’s Note. — Session Laws 2003-232, s. 
8, provides that the amendment to subsection 
(a) by s. 6 of the act is applicable to every trust 
or decedent’s estate existing on that date or 
coming into existence after that date, except as 
otherwise expressly provided in the will or 
terms of the trust or in the provisions of Chap- 
ter 37A of the General Statutes, as enacted in 

Session Laws 2003-232. 

Effect of Amendments. — Session Laws 
2003-232, s. 6, effective January 1, 2004, in 
subsection (a), substituted “by the holder of the 
remainder or reversion, as the case may be” for 
“in accordance with G.S. 37-36(b).” See editor’s 
note for applicability. 

CASE NOTES 

Assessments Not Preference Against Es- 
tate of Deceased Life Tenant. — Since street 
and sidewalk assessments constitute a lien 
against the property not collectible out of other 
properties belonging to the owner, and since a 
life tenant is not liable for the whole assess- 
ment, being entitled to have it proportioned, 

upon the death of a life tenant such assess- 
ments made prior to his death do not constitute 
a preference against his estate payable as a tax 
assessed on the estate prior to his death. 
Rigsbee v. Brogden, 209 N.C. 510, 184 S.E. 24 
(1936), decided under former similar statutory 
provisions. 

§ 160A-235. Lien in favor of a cotenant or joint owner 
paying special assessments. 

Any one of several tenants in common, or joint tenants, or copartners shall 
have the right to pay the whole or any part of any special assessment levied 
against property held jointly or in common, and all sums by him so paid in 
excess of his share of the assessment, interests, costs, and amounts required 
for redemption, shall constitute a lien upon the shares of his cotenants or 
associates, which he may enforce in proceedings for partition, actual or by sale, 
or in any other appropriate judicial proceeding. The lien herein provided for 
shall not be effective against an innocent purchaser for value unless and until 
notice thereof is filed in the office of the clerk of superior court in the county in 
which the land lies and indexed and docketed in the same manner as other 
liens required by law to be filed in the clerk’s office. (1935, c. 174; 1971, c. 698, 
or.) 

§ 160A-236. Apportionment of assessments. 

When special assessments are made against property which has been or is 
about to be subdivided, the council may, with the consent of the owner of the 
property, apportion the assessment among the lots or tracts within the 
subdivision, or release certain lots or tracts from the assessments if, in the 
opinion of the council, some of the lots or tracts in the subdivision are not 
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benefited by the project. Upon an apportionment, each of the lots and tracts in 
the subdivision shall be released from the lien of the original assessment, and 
the portions of the original assessment assessed against each lot or tract shall 
have the same force and effect as the original assessment as to the particular 
lot or tract assessed. At the time of making an apportionment under this 
section, the council shall enter on its minutes a statement to the effect that the 
apportionment is made with the consent of the owners of the property affected, 
and this entry shall be conclusive in the absence of fraud. Reassessments made 
under this section may include past due installments of principal and interest 
as well as installments not then due, and any installments not then due shall 
fall due at the same dates as they would have under the original assessment. 
The council may delegate authority to make apportionment of assessments to 
the chief financial officer, but apportionments shall in all cases be reported to 
the council at its next regular meeting and entered in the minutes. (1929, c. 
Babs elIso; cmbh25; A191 c¥ 6984s. Oh) 

§ 160A-237. Authority to hold water and sewer assess- 
ments in abeyance. 

The assessment resolution may provide that assessments levied under this 
Article for water or sewer improvements be held in abeyance without interest 
until improvements on the assessed property are actually connected to the 
water or sewer system for which the assessment was levied, or a date certain 
not more than 10 years from the date of confirmation of the assessment roll, 
whichever event first occurs. Upon termination of the period of abeyance, the 
assessment shall be paid in accordance with the terms set out in the 
assessment resolution. If assessments are to be held in abeyance, the assess- 
ment resolution shall classify the property assessed according to general land 
use, location with respect to the water or sewer system, or other relevant 
factors, and shall provide that the period of abeyance shall be the same for all 
assessed property in the same class. 

All statutes of limitations are suspended during the time that any assess- 
ment is held in abeyance without interest. (1973, c. 426, s. 35.) | 

Local Modification. — Cities of Belmont, 
Gastonia, and Mount Holly: 1995, c. 341, s. 1; 
town of Stanley: 1995, c. 341, s. 1. 

CASE NOTES 

Applied in Abbott v. Town of Highlands, 52 appeal dismissed, 303 N.C. 710, 283 S.E.2d 136 
N.C. App. 69, 277 S.E.2d 820, cert. denied and (1981). 

§ 160A-238. Authority to make assessments for beach ero- 
sion control and flood and hurricane protec- 
tion works. 

A city may make special assessments, according to the procedures of this 
Article, against benefited property within the city for all or part of the costs of 
acquiring, constructing, reconstructing, extending, or otherwise building or 
improving beach erosion control or flood and hurricane protection works. 
Assessments for these projects may be made on the basis of: 

(1) The frontage abutting on the project, at an equal rate per foot of 
frontage; or | 

(2) The frontage abutting on a beach or shoreline protected or benefited by 
the project, at an equal rate per foot of frontage; or 
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(3) The area of land benefited by the project, at an equal rate per unit of 
area; or 

(4) The valuation of land benefited by the project, being the value of the 
land without improvements as shown on the tax records of the county, 
at an equal rate per dollar of valuation; or 

(5) A combination of two or more of these bases. 
Whenever the basis selected for assessment is either area or valuation, the 
council shall provide for the laying out of one or more benefit zones according 
to the distance from the shoreline, the distance from the project, the elevation 
of the land, or other relevant factors. If more than one benefit zone is 
established, the council shall establish differing rates of assessment to apply 
uniformly throughout each benefit zone. (1973, c. 822, s. 7.) 

Local Modification. — Town of Holden town of Ocean Isle Beach: 1979, c. 440; 1981, c. 
Beach: 1979, c. 440; 1981, c. 318; 1983, c. 490; 318: town of Sunset Beach: 1985,'c) 725: 

§ 160A-239: Reserved for future codification purposes. 

ARTICLE 11. 

Eminent Domain. 

§ 160A-240: Repealed by Session Laws 1981, c. 919, s. 28. 

Cross References. — For present provi- 
sions as to eminent domain, see Chapter 40A. 

§ 160A-240.1. Power to acquire property. 

A city may acquire, by gift, grant, devise, bequest, exchange, purchase, lease, 
or any other lawful method, the fee or any lesser interest in real or personal 
property for use by the city or any department, board, commission or agency of 
the city. In exercising the power of eminent domain a city shall use the 
procedures of Chapter 40A. (1981, c. 919, s. 29; 1983, c. 768, s. 23.) 

Local Modification. — City of Monroe: which the consent of the board of commission- 
1985, c. 177; 2000-35, s. 1; city of Rocky Mount: ers is required before land may be condemned 
2003-327, s. 1; city of Wilson: 1989, c. 348, s.1; or acquired by a local governmental unit out- 
town of Cary: 1993, c. 137, s. 1. side the county, see G.S. 153A-15. 

Cross References. — As to counties in 

§§ 160A-241 through 160A-261: Repealed by Session Laws 1981, c. 
912; 5,25: 

Cross References. — For present provi- 
sions as to eminent domain, see Chapter 40A. 

§ 160A-262: Repealed by Session Laws 1973, c. 426, s. 42. 

§ 160A-263: Repealed by Session Laws 1981, c. 919, s. 28. 

Cross References. — For present provi- 
sions as to eminent domain, see Chapter 40A. 
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§ 160A-264: Reserved for future codification purposes. 

ARTICLE 12. 

Sale and Disposition of Property. 

§ 160A-265. Use and disposal of property. 

In the discretion of the council, a city may: (i) hold, use, change the use 
thereof to other uses, or (ii) sell or dispose of real and personal property, 
without regard to the method or purpose of its acquisition or to its intended or 
actual governmental or other prior use. (1981 (Reg. Sess., 1982), c. 1236.) 

Local Modification. — (As to Article 12) 
Bladen: 1993 (Reg. Sess., 1994), c. 721, ss. 1, 2; 

(As to Article 12) Burke: 1987 (Reg. Sess., 
1988), c. 1002; Burlington: 1989, c. 6; Cherokee: 

1983 (Reg. Sess., 1984), c. 939; Clay: 1983, c. 

353; (As to Article 12) Cleveland: 1995, c. 201, s. 
1; Cumberland: 1983 (Reg. Sess., 1984), c. 1079; 

Craven: 1985, c. 18; Dare: 1987, c. 241; Duplin: 

1989, c. 411, ss. 1.1, 1.2; 1989 (Reg. Sess., 1990), 
c. 1006, s. 1; Edgecombe: 1981, c. 971; Gaston: 

1983, c. 405; Graham and Graham County 

Industrial Development Authority: 1985 (Reg. 
Sess., 1986), c. 824; Halifax: 1987, c. 238; 
Harnett: 1985, c. 16; Haywood and Jackson: 
1981, c. 1387; Johnston: 1989, c. 597, s. 1; Jones: 

1983 (Reg. Sess., 1984), c. 960; Lee: 1987 (Reg. 
Sess., 1988), c. 933; (As to Article 12) 2002-81, s. 

1; Lenoir: 1981, c. 176; 1987 (Reg. Sess., 1988), 

c. 1002; 2000-48, s. 2; Macon: 1979, c. 235; 1989 

(Reg. Sess., 1990), c. 998; Madison: 1981, c. 174; 
McDowell: 1987 (Reg. Sess., 1988), c. 909; 1989 
(Reg. Sess., 1990), c. 833, s. 2; Pamlico: 1985, c. 
386; 1987, c. 214; (As to Article 12) Pasquotank: 

1979, c. 129; 1991, c. 61; Pender: 1989, c. 503; s. 
1; 1989 (Reg. Sess., 1990), c. 847, s. 1; 1993, c. 
52, s. 1; Pitt: 1983 (Reg. Sess., 1984), c. 942; 
Rowan: 1987, c. 157; Sampson: 1985 (Reg. 
Sess., 1986), c. 894; c. 943, s. 2; (As to Article 12) 
Sanford: 1995, c. 154, s. 1; Scotland: 1987, c. 57; 
Swain: 1981, c. 1387; Transylvania: 1989, c. 4; 

(As to Article 12) Tyrrell: 1987, c. 9; 2001-32; 
Washington: 1979, 2nd Sess., c. 1120; 1985, c. 
134; Wayne: 1987 (Reg. Sess., 1988), c. 1006, s. 
7; (As to Article 12) 1997-170, s. 1; city of 
Asheboro: 1987, c. 593; city of Asheville: 1979, c. 
317; 1981, c. 631; 1985, c. 721; city of Bessemer 

City: 1995 (Reg. Sess., 1996), c. 563, s. 1; city of 
Brevard: 1985, c. 79; 1987 (Reg. Sess., 1988), c. 
905; 1999-8, s. 1; (As to Article 12) 1995 (Reg. 
Sess., 1996), c. 671, s. 1; city of Burlington: 1985 

(Reg. Sess., 1986), c. 829; 1987, c. 121; 1989 
(Reg. Sess., 1990), cc. 831, 832; (As to Article 
APPA A Kee po tome 1S Foon 0 32 Fs Ar CG iba ope AV gr ta 
1995 (Reg. Sess., 1996) c. 610, s. 1; 1997-445, s. 
2; (As to Article 12) 2001-190, s. 4; city of 
Charlotte: (As to Article 12) 1981, c. 55; 1983, c. 
92; 2000-26, s. 1; city of Clinton: 1985 (Reg. 

Sess., 1986), c. 943, s. 2; city of Durham: 1987, 

c. 756, s. 4; city of Elizabeth City: 1979, c. 129; 

city of Kinston: 1981, c. 176; 1987 (Reg. Sess., 
1988), c. 918; c. 1002; (As to Article 12) 1993, c. 
265, s. 1; 2000-48, s. 2; city of Lenoir: 1985, c. 

493; (As to Article 12) city of Lincolnton: 1995, 
c. 57, s. 1; city of Lumberton: 1983 (Reg. Sess., 
1984), c. 996; city of Morganton: 1987, c. 265, s. 

2; 1987 (Reg. Sess., 1988), c. 1002; city of Mount 

Airy: 1985, c. 282; 1998-82; 2003-281, s. 1 (as to 
Article 12); city of New Bern: 1998-29; city of 
Oxford: 1989 (Reg. Sess., 1990), c. 833, s. 1; city 

of Raleigh: 1997-39, s. 1; city of Roanoke Rap- 
ids: 1997-39, s. 1; (As to Article 12) 1991, c. 197; 
2003-43, s. 1; city of Salisbury: 1987, c. 205, s. 1; 
city of Shelby: 1999-5, s. 1; city of Statesville: 
1987, c. 265, s. 2; 1989, c. 241, s. 1; (As to Article 
12) city of Thomasville: 2002-53, s. 1; city of 
Washington: 1983 (Reg. Sess., 1984), c. 941; (As 
to Article’ 12) “1993;~ cy 133, ‘s.01; @city wot 
Whiteville: 1987 (Reg. Sess., 1988), c. 1018, s. 1; 
city of Wilson: 1983, c. 748; town of Ayden: 
1991, c. 58; town of Black Creek: 1985, c. 286; 
town of Cerro Gordo: 1995 (Reg. Sess. 1996), c. 
708; town of Carrboro: 1987, c. 476, s. 1; 1989, c. 
97, s. 1; town of Chadbourn: 1989 (Reg. Sess., 

1990), c. 895, s, 11.1; town of Elkin: 1997-130; 
1997-131; (As to Article 12) town of Fairmont: 
2001-2; (As to Article 12) town of Faison: 1998- 

40, s. 3; town of Garner: 1989, c. 270, s. 1; town 
of Greenevers: 1985, c. 34; town of Kernersville: 
1987 (Reg. Sess., 1988), c. 920; 1989 (Reg. Sess., 
1990), c. 983; (As to Article 12) 2001-80; (As to 
Article 12) town of Maxton: 1995 (Reg. Sess., 
1996), c. 576, s. 1; town of Pilot Mountain: 1985, 
c. 291, ‘ss. 6, 8; (as to‘Article 12) fownmor 
Pinebluff: 2003-48, s. 1; (as to Article 12) town 
of Red Springs: 1995, c. 203, s. 1; town of Tabor 
City: 1987 (Reg. Sess., 1988), c. 919; town of 
Tryon: 1987, c. 56; town of Wake Forest: 1985, c. 

195; (As to Article 12) town of Wallace: 1998-40, 
s. 1; town of Waynesville: 1997-139, s. 1; village 
of Pinehurst: 1989."c." 375, Scale) dale 
Article 12) Asheville-Buncombe Technical Com- 
munity College: 2000-99, s. 1; (As to Article 12) 
Bladen County Board of Education: 2003-122, 
ss. 1, 2; (As to Article 12) Burlington City Board 
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of Education: 1993 (Reg. Sess., 1994), c. 639, s. 
1; Clinton-Sampson Agri-Civic Center Commis- 
sion: 1985 (Reg. Sess., 1986), c. 943, s. 2; 
Foothills Regional Airport Authority: 2000-9, s. 
7; Mayland Community College: 2003-320, s. 1; 
New Hanover County Board of Education: 1985 
(Reg. Sess., 1986), c. 917; Pender County Board 
of Education: 1996, 2nd Ex. Sess., c. 16, s. 1; (As 
to Article 12) Wilkes County Board of Educa- 
tion: 2001-58. 

Editor’s Note. — Session Laws 1997-39 
would have amended Session Laws 1993, c. 
650, s. 2, to add the cities of Raleigh and 
Roanoke Rapids and the Town of Waynesville to 
that local modification; however, Session Laws 
1993, c. 650, was repealed by Session Laws 
1997-180, s. 2. 

Session Laws 1999-386, s. 4, effective August 
4, 1999, provides that, notwithstanding the 
requirements of G.S. 131E-8, G.S. 131E-13, 
G.S. 181E-14, G.S. 153A-176, and Article 12 of 

Chapter 160A of the General Statutes, and any 
past compliance or failure to comply with those 
requirements, the prior conveyance by a munic- 
ipality as defined in G.S. 131E-6(5), or by a 
hospital authority as defined in G.S. 131E- 
16(14),. of a hospital facility that currently 
serves as collateral in a transaction involving 
North Carolina Medical Care Commission 
bonds issued under Part 10 of Article 3 of 
Chapter 143B of the General Statutes is hereby 
validated. Section 5 of the act provides that 
Section 4 shall not apply to litigation pending 
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on or before the effective date. 

Session Laws 2001-29, ss. 1 and 2, as 

amended by Session Laws 2001-386, s. 3, pro- 
vide: “Section 1. This act is for the public 
purposes of benefiting citizens who were ad- 
versely affected by the floods accompanying 
Hurricane Floyd, promoting economic and com- 
munity development, and strengthening the 
tax base. 

“Section 2. A county may sell any improve- 
ments affixed to or located on real property that 
it has purchased through the Hazard Mitiga- 
tion Grant Program related to Hurricane Floyd. 
These improvements may be sold and are ex- 
empt from the restrictions and limitations re- 
quired to effectuate sales of real or personal 
property provided for in Article 12 of Chapter 
160A of the General Statutes. No dwelling may 
be sold pursuant to this section unless the 
following requirements are met: 

“(1) The dwelling may be sold only to the 
verifiable owner of the dwelling at the time of 
Hurricane Floyd, September 15, 1999, and 
must initially be reoccupied by the same owner. 

“(2) The dwelling must have been properly 
repaired in compliance with the North Carolina 
Building Code as verified by the county Plan- 
ning and Development Department by issuance 
of a building permit, subsequent inspections, 
and a certificate of occupancy. 

“(3) The dwelling must be sold on or before 
December 31, 2002.” 

CASE NOTES 

Applied in Watts v. Town of Valdese, 65 N.C. 
App. 822, 310 S.E.2d 152 (1984). 

Cited in Concrete Mach. Co. v. City of Hick- 
ory, 1384 N.C. App. 91, 517 S.E.2d 155 (1999). 

§ 160A-266. Methods of sale; limitation. 

(a) Subject to the limitations prescribed in subsection (b) of this section, and 
according to the procedures prescribed in this Article, a city may dispose of real 
or personal property belonging to the city by: 

(1) Private negotiation and sale; 
(2) Advertisement for sealed bids; 
(3) Negotiated offer, advertisement, and upset bid; 
(4) Public auction; or 
(5) Exchange. 

(b) Private negotiation and sale may be used only with respect to personal 
property valued at less than thirty thousand dollars ($30,000) for any one item 
or group of similar items. Real property, of any value, and personal property 
valued at thirty thousand dollars ($30,000) or more for any one item or group 
of similar items may be exchanged as permitted by G.S. 160A-271, or may be 
sold by any method permitted in this Article other than private negotiation and 
sale, except as permitted in G.S. 160A-277 and G.S. 160A-279. 

Provided, however, a city may dispose of real property of any value and 
personal property valued at thirty thousand dollars ($30,000) or more for any 
one item or group of similar items by private negotiation and sale where (i) said 
real or personal property is significant for its architectural, archaeological, 
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artistic, cultural or historical associations, or significant for its relationship to 
other property significant for architectural, archaeological, artistic, cultural or 
historical associations, or significant for its natural, scenic or open condition; 
and (ii) said real or personal property is to be sold to a nonprofit corporation or 
trust whose purposes include the preservation or conservation of real or 
personal properties of architectural, archaeological, artistic, cultural, histori- 
cal, natural or scenic significance; and (ili) where a preservation agreement or 
conservation agreement as defined in G.S. 121-35 is placed in the deed 
conveying said property from the city to the nonprofit corporation or trust. Said 
nonprofit corporation or trust shall only dispose of or use said real or personal 
property subject to covenants or other legally binding restrictions which will 
promote the preservation or conservation of the property, and, where appro- 
priate, secure rights of public access. 

(c) Acity council may adopt regulations prescribing procedures for disposing 
of personal property valued at less than five thousand dollars ($5,000) for any 
one item or group of items in substitution for the requirements of this Article. 
The regulations shall be designed to secure for the city fair market value for all 
property disposed of and to accomplish the disposal efficiently and economi- 
cally. The regulations may, but need not, require published notice, and may 
provide for either public or private exchanges and sales. The council may 
authorize one or more city officials to declare surplus any personal property 
valued at less than five thousand dollars ($5,000) for any one item or group of 
items, to set its fair market value, and to convey title to the property for the 
city in accord with the regulations. A city official authorized under this section 
to dispose of property shall keep a record of all property sold under this section 
and that record shall generally describe the property sold or exchanged, to 
whom it was sold, or with whom exchanged, and the amount of money or other 
consideration received for each sale or exchange. 

(d) Acity may discard any personal property that: (i) is determined to have 
no value; (11) remains unsold or unclaimed after the city has exhausted efforts 
to sell the property using any applicable procedure under this Article; or (111) 
poses a potential threat to the public health or safety. (1971, c. 698, s. 1; 1978, 
c. 426, s. 42.1; 1983, c. 1380, s. 1; c. 456; 1987, c. 692, s. 2; 1987 (Reg. Sess., 1988), 
c. 1108, s. 9; 1997-174, s. 6; 2001-328, s. 4.) 

Local Modification. — Durham: 1993 (Reg. trative Unit: 1993 (Reg. Sess., 1994), c. 627, s. 

Sess., 1994), c. 627, s. 2; Gaston: 2000-96; 2 

Macon: 1989 (Reg. Sess., 1990), c. 998; “Editor's Note. — Session Laws 1997-174, s. 
Mecklenburg: 2000-65, as amended by 2001- 
102, and as reenacted by 2003-49, s. 1 (expires 
June 30, 2005); city of Durham: 1993 (Reg. 
Sess., 1994), c. 627, s. 1; town of Rutherfordton: 
1979, c. 350; town of Saluda: 1985 (Reg. Sess., 
1986), c. 984; Durham County School Adminis- 

8, provides: “This act raises the threshold 
amount in G.S. 143-129 and G.S. 160A-266. If 
any local act provides a threshold amount for 
the subjects addressed in these statutes that is 
less than the amount provided in this act, this 
act prevails to the extent of that conflict.” 

CASE NOTES 

Editor’s Note. — The cases cited below were 
decided prior to enactment of this Article. 
What Real Estate May Be Sold. — Town or 

city authorities may sell any personal property, 
or sell or lease any real estate which belongs to 
such town or city, as the surplus of the original 
acreage ceded for the town or city site, or such 
land as may have been subsequently acquired 
or purchased. But in no case may such power be 
extended to the sale or lease of any real estate 
which is to be held in trust for the use of the 

town, or any real estate which is devoted to the 
purpose of government. To enable the town to 
sell such real estate there must be a special act 
of the General Assembly authorizing such sale 
or lease. Southport v. Stanly, 125 N.C. 464, 34 
S.E. 641 (1899); Brockenbrough v. Board of 
Water Comm'rs, 134 N.C. 1, 46 S.E. 28 (1903). 
Conveyance of Land Dedicated for 

Street. — When a city conveys land bounded 
by an established street, and the grantee enters 
upon and improves the land, a subsequent 
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conveyance by the corporation of the land cov- 
ered by the street, whereby the easement of the 
appurtenant owner is interfered with, is void. 
But where there have been no improvements 
made on a dedicated street and the dedicated 
land has never been used as a street, a city by 
an act of legislature conferring authority may 
sell and convey the land so dedicated to it for 
street purposes. Moose v. Carson, 104 N.C. 431, 
10 S.E. 689 (1889); Church v. Dula, 148 N.C. 
262, 61 S.E. 639 (1908). 
Contract for removal of sludge from 

city’s sewerage disposal plant related to a 
service and not a sale of city property within 
the meaning of the statute requiring sale of city 
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property to be made by auction. Plant Food Co. 
v. City of Charlotte, 214 N.C. 518, 199 S.R. 712 
(1938). 

Employment of Real Estate Agent. — 
Municipality has the authority, in the exercise 
of its discretion in determining the means for 
selling, at public auction, parcels of land ac- 
quired by foreclosure of tax and street assess- 
ment liens, to employ a real estate agent upon 
commission to obtain a responsible bidder at 
the sale to bid a sum sufficient to protect the 
municipality’s interest. Cody Realty & Mtg. Co. 
v. City of Winston-Salem, 216 N.C. 726, 6 
S.E.2d 501 (1940). 

OPINIONS OF ATTORNEY GENERAL 

Municipality may not convey real estate 
to a non-profit corporation without con- 
sideration so that said property may be re- 

ney General to Mr. Kyle Hayes, North 
Wilkesboro Town Attorney, 40 N.C.A.G. 500 
(1969), issued under former G.S. 160-59. 

stored as an historic site. See opinion of Attor- 

§ 160A-267. Private sale. 

When the council proposes to dispose of property by private sale, it shall at 
a regular council meeting adopt a resolution or order authorizing an appropri- 
ate city official to dispose of the property by private sale at a negotiated price. 
The resolution or order shall identify the property to be sold and may, but need 
not, specify a minimum price. A notice summarizing the contents of the 
resolution or order shall be published once after its adoption, and no sale shall 
be consummated thereunder until 10 days after its publication. (1971, c. 698, 
PedniolJ, 2ndsoess., c. 1247. 8. 24.) 

Local Modification. — Mecklenburg: 1981, 
c. 510; town of Wake Forest: 1987, c. 160. 

§ 160A-268. Advertisement for sealed bids. 

The sale of property by advertisement for sealed bids shall be done in the 
manner prescribed by law for the purchase of property, except that in the case 
of real property the advertisement for bids shall be begun not less than 30 days 
before the date fixed for opening bids. (1971, c. 698, s. 1.) 

§ 160A-269. Negotiated offer, advertisement, and upset 
bids. 

A city may receive, solicit, or negotiate an offer to purchase property and 
advertise it for upset bids. When an offer is made and the council proposes to 
accept it, the council shall require the offeror to deposit five percent (5%) of his 
bid with the city clerk, and shall publish a notice of the offer. The notice shall 
contain a general description of the property, the amount and terms of the 
offer, and a notice that within 10 days any person may raise the bid by not less 
than ten percent (10%) of the first one thousand dollars ($1,000) and five 
percent (5%) of the remainder. When a bid is raised, the bidder shall deposit 
with the city clerk five percent (5%) of the increased bid, and the clerk shall 
readvertise the offer at the increased bid. This procedure shall be repeated 
until no further qualifying upset bids are received, at which time the council 

339 



§160A-270 CH. 160A. CITIES AND TOWNS §160A-270 

may accept the offer and sell the property to the highest bidder. The council 
may at any time reject any and all offers. (1971, c. 698, s. 1; 1979, 2nd Sess., 
Chl Za As 2259) 

Local Modification. — City of Charlotte: 
2000-26, s. 1. 

§ 160A-270. Public auction. 

(a) Real Property. — When it is proposed to sell real property at public 
auction, the council shall first adopt a resolution authorizing the sale, 
describing the property to be sold, specifying the date, time, place, and terms 
of sale, and stating that any offer or bid must be accepted and confirmed by the 
council before the sale will be effective. The resolution may, but need not, 
require the highest bidder at the sale to make a bid deposit in a specified 
amount. The council shall then publish a notice of the sale at least once and not 
less than 30 days before the sale. The notice shall contain a general description 
of the land sufficient to identify it, the terms of the sale, and a reference to the 
authorizing resolution. After bids have been received, the highest bid shall be 
reported to the council, and the council shall accept or reject it within 30 days 
thereafter. If the bid is rejected, the council may readvertise the property for 
sale. 

(b) Personal Property. — When it is proposed to sell personal property at 
public auction, the council shall at a regular council meeting adopt a resolution 
or order authorizing an appropriate city official to dispose of the property at 
public auction. The resolution or order shall identify the property to be sold 
and set out the date, time, place, and terms of the sale. The resolution or order 
(or a notice summarizing its contents) shall be published at least once and not 
less than 10 days before the date of the auction. 

(c) The council may conduct auctions of real or personal property electron- 
ically by authorizing the establishment of an electronic auction procedure or by 
authorizing the use of existing private or public electronic auction services. 
Notice of an electronic auction of property shall identify, in addition to the 
information required in subsections (a) and (b) of this section, the electronic 
address where information about the property to be sold can be found and the 
electronic address where electronic bids may be posted. All requirements of 
subsections (a) and (b) of this section apply to electronic auctions. (1971, c. 698, 
s: 1;°1973, c.' 426, s.'43; 2001-328, s, 5.) 

CASE NOTES 

Editor’s Note. — The cases cited below were 
decided under former similar provisions. 
Requirement of public notice has no ap- 

plication to actual partition of land in 
which a municipality owns an interest. Actual 
partition between tenants in common involves 
no sale or disposal of land or any interest 
therein. Craven County v. First-Citizens Bank 
& -Trust’,Co.;; 287 7N.Cv. 6021 475:, Sv. 201620 
(1953). 

Effect of Noncompliance with Notice Re- 
quirements. — If the publication of notice 
fails to comply in substance with the law, espe- 
cially as to the time of publication, a purchaser 
does not acquire a marketable title. Bagwell v. 
Town of Brevard, 267 N.C. 604, 148 S.E.2d 635 
(1966). 

Advertisement Held Not to Relate Back 
to Prior Publication of Notice. — An adver- 
tisement for the sale of municipal property on a 
date less than 30 days after the first publication 
of notice could not relate back to a prior publi- 
cation of notice, even though the prior notice 
related to substantially the same land, when 
the prior notice stipulated a different date for 
the sale and contained material differences in 
the terms of payment, as well as a discrepancy 
in the quantity of land to be sold and whether 
the land would be offered for sale as a whole or 
in separate tracts; therefore, the purported sale 
on the date specified in the second advertise- 
ment was a nullity. Bagwell v. Town of Brevard, 
267 N.C. 604, 148 S.E.2d 635 (1966). | 
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§ 160A-271. Exchange of property. 

A city may exchange any real or personal property belonging to the city for 
other real or personal property by private negotiation if the city receives a full 
and fair consideration in exchange for its property. A city may also exchange 
facilities of a city-owned enterprise for like facilities located within or outside 
the corporate limits. Property shall be exchanged only pursuant to a resolution 
authorizing the exchange adopted at a regular meeting of the council upon 10 
days’ public notice. Notice shall be given by publication describing the 
properties to be exchanged, stating the value of the properties and other 
consideration changing hands, and announcing the council’s intent to autho- 
rize the exchange at its next regular meeting. (1971, c. BJS, S. 1, too, C46" 
s. 42.1.) 

§ 160A-272. Lease or rental of property. 

Any property owned by a city may be leased or rented for such terms and 
upon such conditions as the council may determine, but not for longer than 10 
years (except as otherwise provided herein) and only if the council determines 
that the property will not be needed by the city for the term of the lease. In 
determining the term of a proposed lease, periods that may be added to the 
original term by options to renew or extend shall be included. Property may be 
rented or leased only pursuant to a resolution of the council authorizing the 
execution of the lease or rental agreement adopted at a regular council meeting 
upon 10 days’ public notice. Notice shall be given by publication describing the 
property to be leased or rented, stating the annual rental or lease payments, 
and announcing the council’s intent to authorize the lease or rental at its next 
regular meeting. 
No public notice need be given for resolutions authorizing leases or rentals 

for terms of one year or less, and the council may delegate to the city manager 
or some other city administrative officer authority to lease or rent city property 
for terms of one year or less. Leases for terms of more than 10 years shall be 
treated as a sale of property and may be executed by following any of the 
procedures authorized for sale of real property. (1971, c. 698, s. 1; 1979, 2nd 
Sess., c. 1247, s. 26.) 

Local Modification. — Cabarrus: 2000-88,  Sess., 1984), c. 940; 1987 (Reg. Sess., 1988), c. 
s. 2; Columbus: 1995 (Reg. Sess., 1996), c. 709, 
s. 1; Duplin: 1987, c. 50; 1987 (Reg. Sess., 1988), 
c. 1006, s. 6; Lincoln: 1983 (Reg. Sess., 1984), c. 
944; 1989, c. 411, s. 1; Montgomery: 2001-485, 

s. 3.1; Pasquotank: 1991, c. 382; Sampson: 1985 
(Reg. Sess., 1986), c. 943, s. 2; Tyrrell: 1987, c. 
781, s. 1.1; Wake: 1979, c. 275; Wilson: 1983, c. 

239; city of Asheboro: 1989 (Reg. Sess., 1990), c. 

867; city of Charlotte: 2000-26, s. 1; city of 
Concord: 1985, c. 355, as amended by 2000-88, 
s. 2; city of Gastonia: 1991, c. 557, s. 1; city of 
Mount Airy: 2003-281, s. 1; city of Salisbury: 
1987, c. 205, s. 1; city of Statesville: 1983 (Reg. 

883; town of Beaufort: 1979, c. 371; town of 

Columbia: 1987, c. 781, s. 1.1; town of Hope 
Mills: 1985, c. 285; town of Kenansville: 1987, c. 

50; town of Manteo: 1985 (Reg. Sess., 1986), c. 

808; town of Matthews: 2001-102; town of New- 
port: 1998-30; Carteret County Board of Edu- 
cation: 2002-35, s. 1 (as to lease of property to 
Boys and Girls Club); Duplin County Board of 
Education: 1987, c. 50; Elizabeth City - 
Pasquotank County Airport Authority: 1991, c. 
26; Goldsboro-Wayne Airport Authority: 1987 
(Reg. Sess., 1988), c. 1006, s. 5; Warren Field 
Airport Commission: 2002-84, s. 1. 

CASE NOTES 

A municipal corporation has a twofold 
character and dual powers. The one is var- 
iously designated as public, governmental, po- 
litical or legislative, in which the municipal 
corporation acts as an agency of the State. The 

other is variously designated as municipal, 
private, quasi-private, or proprietary. Lewis v. 
City of Washington, 63 N.C. App. 552, 305 
S.E.2d 752, modified on other grounds, 309 

N.C. 818, 310 S.E.2d 610 (1983). 
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This section empowers a city to lease or 
rent any property owned by the city for 
such terms and upon such conditions as the 
council may determine. This power is to be 
exercised by the governing body of the munici- 
pality acting in its proprietary, rather than its 
governmental capacity. Lewis v. City of Wash- 
ington, 63 N.C. App. 552, 305 S.E.2d 752, 
modified on other grounds, 309 N.C. 818, 310 
S.E.2d 610 (1983). 
The city’s proprietary or corporate 

power to contract for the leasing of its 
property is limited. It cannot be exercised so 
as to disadvantageously affect the governing 
body’s governmental powers. The true test is 
whether the contract itself deprives a govern- 
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ing body, or its successor, of a discretion which 
public policy demands should be left unim- 
paired. Lewis v. City of Washington, 63 N.C. 
App. 552, 305 S.E.2d 752, modified on other 
grounds, 309 N.C. 818, 310 S.E.2d 610 (1983). 
Leasing Property is a Proprietary Activ- 

ity. — The rule of governmental immunity did 
not bar plaintiff’s claim against the town be- 
cause the town’s execution of a lease of town 
property was proprietary in nature. 
Stephenson v. Town of Garner, 136 N.C. App. 
444, 524 S.E.2d 608, 2000 N.C. App. LEXIS 54 
(2000). 
Applied in National Medical Enters., Inc. v. 

Sandrock, 72 N.C. App. 245, 324 S.E.2d 268 
(1985). 

§ 160A-272.1. Lease of utility or enterprise property. 

Subject to G.S. 160A-321, a city-owned utility or public service enterprise, or 
part thereof, may be leased. (1979, 2nd Sess., c. 1247, s. 27.) 

§ 160A-273. Grant of easements. 

A city shall have authority to grant easements over, through, under, or 
across any city property or the right-of-way of any public street or alley that is 
not a part of the State highway system. Easements in a street or alley 
right-of-way shall not be granted if the easement would substantially impair or 
hinder the use of the street or alley as a way of passage. A grant of air rights 
over a street right-of-way or other property owned by the city for the purpose 
of erecting a building or other permanent structure (other than utility wires or 
pipes) shall be treated as a sale of real property, except that a grant of air 
rights over a street right-of-way for the purpose of constructing a bridge or 
passageway between existing buildings on opposite sides of the street shall be 
treated as a grant of an easement. (1971, c. 698, s. 1.) 

CASE NOTES 

Constitutionality. — This section is not a 
special act and does not violate N.C. Const., 
Art. II, § 24, which prohibits the enactment of 
any local, private, or special act or resolution 

regulating labor, trade, mining, or manufactur- 
ing. Cheape v. Town of Chapel Hill, 320 N.C. 
549, 359 8.E.2d 792 (1987). 

§ 160A-274. Sale, lease, exchange and joint use of govern- 
mental property. 

(a) For the purposes of this section, “governmental unit” means a city, 
county, school administrative unit, sanitary district, fire district, the State, or 
any other public district, authority, department, agency, board, commission, or 
institution. 
(b) Any governmental unit may, upon such terms and conditions as it deems 

wise, with or without consideration, exchange with, lease to, lease from, sell to, 
or purchase from any other governmental unit any interest in real or personal 
property. 

(c) Action under this section shall be taken by the governing body of the 
governmental unit. Action hereunder by any State agency, except the Depart- 
ment of Transportation, shall be taken only after approval by the Department 
of Administration. Action with regard to State property under the control of the 
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Department of Transportation shall be taken by the Department of Transpor- tation or its duly authorized delegate. Provided, any county board of education or board of education for any city administrative unit may, upon such terms and conditions as it deems wise, lease to another governmental unit for one dollar ($1.00) per year any real property owned or held by the board which has been determined by the board to be unnecessary or undesirable for public school purposes. (1969, c. 806: LOA? a! 
c. 664, s. 9; c. 879, s. 46; 1977, c. 464, 

Local Modification. — Cabarrus: 1991 
(Reg. Sess., 1992), c. 848, ss. 2, 3; Carteret: 
1991 (Reg. Sess., 1992), c. 1001, s. 2; Duplin: 
1991 (Reg. Sess., 1992), c. 1001, s. 2; Iredell: 
1991 (Reg. Sess., 1992), c. 1001, s. 2; New 
Hanover: 1977, c. 97; 1981, c. 437; Rowan: 1991 
(Reg. Sess., 1992), c. 848, ss. 2, 3: Stanly: 1991 
(Reg. Sess., 1992), c. 848, ss. 2, 3; Hertford 
County Board of Education: 1985, c. 123. 
Cross References. — As to the sale, ex- 

change or lease of school property, see G.S. 
115C-518. For provisions regarding Ashe, 
Avery, Brunswick, Chowan, Forsyth, Harnett, 

698, s. 1; 1978, ¢.507; 3/5; 1975, cv 455; 
s. 34; 2001-328, s. 6.) 

Haywood, Lee, Macon, Nash, Orange, 
Pasquotank, Richmond and Sampson Counties 
and local boards of education for school admin- 
istrative units in or for Ashe, Avery, Brunswick, 
Chowan, Forsyth, Harnett, Haywood, Lee, Ma- 
con, Nash, Orange, and Pasquotank Counties, 
see the editor’s note under G.S, 153A-158.1. 

Editor’s Note. — Session*Laws 1999-115, s. 
4, provides that s. 3, which repealed local 
modifications to this section, becomes effective 
January 1, 2000, and shall not be construed to 
alter any agreements entered into before that 
date. 

CASE NOTES 

Purchase and Gift of Property Im- 
proper. — County exceeded its statutory au- 
thority where it purchased land and gave it to 
the State as an enticement for the building of a 

State prison. Carter v. Stanly County, 125 N.C. 
App. 628, 482 S.E.2d 9 (1997), cert. denied, 346 
N.C. 276, 487 S.E.2d 540 (1997). 

OPINIONS OF ATTORNEY GENERAL 

Town had authority to lease land to 
town ABC Board on which to build a building, 
unless some contrary provision of the town’s 
charter controlled. See opinion of Attorney Gen- 

§ 160A-275. Warranty deeds. 

eral to Mr. W.F. Southern, Mayor Pro Tempore, 
Town of Walnut Cove, 40 N.C.A.G. 483 (1969), 
issued under former G.S. 160-61.2. 

Any city, county, or other municipal corporation is authorized to execute and deliver deeds to any real property with full covenants of warranty, without regard to how the property was acquired, when, in the opinion of the governing body, it is in the best interest of the city, county, or other municipal corporation to convey by warranty deed. Members of the governing boards of counties, cities, and other municipal corporations are hereby relieved of any personal or individual liability by reason of the execution of warranty deeds to govern- mentally owned property unless they act in fraud, malice, or bad faith. (1945, c. 962; 1955, c. 935; 1969, cc. 48, 223, 332: c. 1003, s. 5; 1971, c. 698, s. 1.) 

Local Modification. — Cumberland: 1991, 
e-by. 

§ 160A-276. Sale of stocks, bonds, and other securities. 
A city may sell through a broker without complying with the preceding sections of this Article shares of common and preferred stock, bonds, options, and warrants or other rights with respect to stocks and bonds, and other 
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securities, when the stock, bond, or other right or security has an established 

market and is traded in the usual course of business on a national stock 

exchange or over-the-counter by reputable brokers and securities dealers. The 

city may pay the usual fees and taxes incident to such transactions. Nothing in 

this section authorizes a city to deal in its own bonds in any manner 

inconsistent with Chapter 159 of the General Statutes, nor to invest in any 

securities not authorized by G.S. 159-30. (1973, c. 426, s. 44.) 

§ 160A-277. Sale of land to volunteer fire departments and 
rescue squads; procedure. 

(a) Acity, upon such terms and conditions as it deems wise, with or without 

monetary consideration may lease, sell or convey to a volunteer fire depart- 

ment or to a volunteer rescue squad any land or interest in land, for the 

purpose of constructing or expanding fire department or rescue squad facili- 

ties, if the volunteer fire department or volunteer rescue squad provides fire 

protection or rescue services to the city. 
(b) Any lease, sale or conveyance under this section must be approved by the 

city council by resolution adopted at a regular meeting of the council upon 10 

days’ public notice. Notice shall be given by publication describing the property 

to be leased or sold, stating the value of the properties, the proposed monetary 

consideration or lack thereof, and the council’s intent to authorize the lease, 

sale or conveyance. (1979, c. 583.) 

Local Modification. — Onslow: 1981, c. 

ate 

§ 160A-278. Lease of land for housing. 

Acity may lease land upon such terms and conditions as it deems wise to any 

person, firm or corporation who will use the land to construct housing for the 

benefit of persons of low income, or moderate income, or low and moderate 

income. Such a housing project may also provide housing to persons of other 

than low or moderate income, as long as at least twenty percent (20%) of the 

units in the project are set aside for the exclusive use of persons of low income. 

Despite the provisions of G.S. 160A-272, a lease authorized pursuant to this 

section may be made by private negotiation and may extend for longer than 10 

years. Property may be leased under this section only pursuant to a resolution 

of the council authorizing the execution of the lease adopted at a regular 

council meeting upon 10 days’ public notice. Notice shall be given by publica- 

tion describing the property to be leased, stating the value of the property, 

stating the proposed consideration for the lease, and stating the council’s 
intention to authorize the lease. (1987, c. 464, s. 9.) 

§ 160A-279. Sale of property to entities carrying out a 
public purpose; procedure. 

(a) Whenever a city or county is authorized to appropriate funds to any 
public or private entity which carries out a public purpose, the city or county 
may, in lieu of or in addition to the appropriation of funds, convey by private 
sale to such an entity any real or personal property which it owns; provided no 
property acquired by the exercise of eminent domain may be conveyed under 
this section; provided that no such conveyance may be made to a for-profit 
corporation. The city or county shall attach to any such conveyance covenants 
or conditions which assure that the property will be put to a public use by the 
recipient entity. The procedural provisions of G.S. 160A-267 shall apply. 

344 



§160A-280 ART. 13. LAW ENFORCEMENT §160A-281 

Provided, however, that a city or county may convey to any public or private entity, which is authorized to receive appropriations from a city or county, surplus automobiles without compensation or without the requirement that the automobiles be used for a public purpose. Provided, however, this convey- ance is conditioned upon conveyance by the public or private entity to Work First participants selected by the county department of social services under the rules adopted by the local department of social services. In the discretion of the public or private entity to which the city or county conveys the surplus automobile, when that entity conveys the vehicle to a Work First participant it may arrange for an appropriate security interest in the vehicle, including a lien or lease, until such time as the Work First participant satisfactorily completes the requirements of the Work First program. This subsequent conveyance by the public or private entity to the Work First participant may be without compensation. The participant may be required to pay for license, tag, and/or title. 
(b) Notwithstanding any other provision of law, this section applies only to cities and counties and not to any other entity which this Article otherwise applies to. 
(c) Repealed by Session Laws TIDSC, AGiy sik 
(d) This section does not limit the right of any entity to convey property by private sale when that right is conferred by another law, public, or local. (1987, c. 692, s. 1; 1993, c. 491, s. 1; 1998-195, s. 1.) 

Local Modification. — Mecklenburg: 1989, Bern: 1993, c. 277, ss. 1, 2; c. 553, s. 76. c. 354, s. 1; 1993, c. 491, s. 1; city of Charlotte: Legal Periodicals. — Legal Periodicals. - 1989, c. 354, s. 1; 1993, c. 491, s. 1; city of See Legislative Survey, 21 Campbell L. Rev. Durham: 1993 (Reg. Sess., 1994), c. 658, s. 1; 39311999), 
city of Monroe: 1991, c. 319, s. 2; city of New 

CASE NOTES 

Cited in County of Moore v. Humane Soc’y of 
Moore County, Inc., — N.C. App. —, 578 8.E.2d 
682, 2003 N.C. App. LEXIS 644 (2003). 

§ 160A-280: Reserved for future codification purposes. 

ARTICLE 13. 

Law Enforcement. 

§ 160A-281. Policemen appointed. 
A city is authorized to appoint a chief of police and to employ other police officers who may reside outside the corporate limits of the city unless the council provides otherwise. (R.C., c. 111, s. 16; Code, c. 3803; Rev., s. BOZbLC Sa Ss. 2641; 1969, c. 23, s. 1; 1971, c. 698, s. 1; 1973, c. 426, s. 45.) 

Local Modification. — (As to Article 13) nicipal Tort Liability for Negligent Failure to Eastern Band of the Cherokee: 1987 5.c..427. Provide Adequate Police Protection,” see 20 Legal Periodicals. — For comment, “Mu- Wake Forest L. Rev. 697 (1984). 
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CASE NOTES 

Power to Send Policemen to Youth De- 

velopment Center. — The explicit power of a 
municipality to appoint and employ police con- 
templates that the persons so engaged be qual- 
ified and competent, and therefore a municipal- 
ity has implied authority, exercisable within 

and to make proper expenditures for this pur- 
pose. Green v. Kitchin, 229 N.C. 450, 50 S.E.2d 
545 (1948), decided prior to the enactment of 
§ 160A-289, and commented on in 27 N.C.L. 

Rev. 500 (1949). 
Cited in Isenhour v. Hutto, 350 N.C. 601, 517 

the discretion of its governing body, to send its Sn 2d.121 (1999). 
policemen to a police youth development center 

OPINIONS OF ATTORNEY GENERAL 

Company police officers were not prop- 
erly municipal police officers of a town and 
could not hold themselves out as town officers 
or enforce state law on the streets and high- 

ways of the town. See opinion of Attorney 
General to Mr. G. Dewey Hudson, District At- 
torney, Fourth Prosecutorial District, 2001 N.C. 

AG LEXIS 4 (2/23/2001). 

§ 160A-282. Auxiliary law-enforcement personnel; work- 
ers’ compensation benefits. 

(a) A city may by ordinance provide for the organization of an auxiliary 

police department made up of volunteer members. 

(b) Acity, by enactment of an ordinance, may provide that, while undergoing 

official training and while performing duties on behalf of the city pursuant to 

orders or instructions of the chief of police of the city, auxiliary law-enforce- 

ment personnel shall be entitled to benefits under the North Carolina Workers’ 

Compensation Act and to any fringe benefits for which such volunteer 

personnel qualify. 
(c) The board of commissioners of any county may provide that persons who 

are deputized by the sheriff of the county as special deputy sheriffs or persons 

who are serving as volunteer law-enforcement officers at the request of the 

sheriff and under his authority, while undergoing official training and while 

performing duties on behalf of the county pursuant to orders or instructions of 

the sheriff, shall be entitled to benefits under the North Carolina Workers’ 

Compensation Act and to any fringe benefits for which such persons qualify. 

(1969, c. 206, s. 1; 1971, c. 698, s. 1; 1973, c. 1263, s. 1; 1979, c. 714, s. 2; 1979, 

Pie elhere sere Cod Ey Ou Wie 

Local Modification. — Columbus: 1973, c. 

T2657 50.2. 

§ 160A-283. Joint county and city auxiliary police. 

The governing body of any city, town, or county is hereby authorized to create 

and establish a joint law-enforcement officers’ auxiliary force with one or more 
cities, towns, or counties. Each participating city, town, or county shall, by 
resolution or ordinance, establish the joint auxiliary police force. The resolu- 
tion or ordinance shall specify whether the members of the joint auxiliary 
police force shall be volunteers or shall be paid. Members shall be appointed by 
the respective governmental units and shall take the oath required for regular 
police officers. The joint auxiliary force may be called into active service at any 
time by the mayor or chief of police of the participating town or city or the 
chairman of the board of commissioners or sheriff of a participating county. 
Members of the joint auxiliary force, while undergoing official training and 
while on active duty shall be members of the unit which called the auxiliary 
force into active duty and shall be entitled to all powers, privileges and 
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immunities afforded by law to regularly employed law-enforcement officers of that unit including benefits under the Workers’ Compensation Act. Members of the joint auxiliary force shall not be considered as public officers within the meaning of the North Carolina Constitution. Such members shall be dressed in the uniform prescribed by such auxiliary force at any time such members or member exercises any of the duties or authority herein provided for. (197 hac 607; c. 896, s. 4; 1979, c. 714, s. 2.) 

Cross References. — As to authority of as G.S. 160-20.4. It was transferred to its counties under this section, see also G.S. 153A- present position by Session Laws 1971, c. 896, 212; s. 4. 
Editor’s Note. — This section was enacted 

§ 160A-284. Oath of office; holding other offices. 
Each person appointed or employed as chief of police, policeman, or auxiliary policeman shall take and subscribe before some person authorized by law to administer oaths the oath of office required by Article VI, Sec. 7, of the Constitution. The oath shall be filed with the city clerk. The offices of policeman, chief of police, and auxiliary policeman are hereby declared to be offices that may be held concurrently with any other appointive office pursuant to Article VI, Sec. 9, of the Constitution. The office of auxiliary policeman is hereby declared to be an office that may be held concurrently with any elective office pursuant to Article VI, Sec. 9, of the Constitution. (1971, c. GYR ete, 896, s. 4; 1975, c. 664, s. 10.) 

Editor’s Note. — This section was enacted 
as G.S. 160A-283. It was renumbered G.S. 
160A-284 by Session Laws 1971, c. 896, s. 4. 

CASE NOTES 

Cited in Isenhour v. Hutto, 350 N.C. 601,517 
S.E.2d 121 (1999). 

OPINIONS OF ATTORNEY GENERAL 

Person holding appointive office as po- ion of Attorney General to Captain Bobby lice officer can hold position as elected Kilgore, Monroe Public Safety Department, 55 officer in either State or local government, N.C.A.G. 34 (1985). 
including as a school board member. See opin- 

§ 160A-285. Powers and duties of policemen. 
As a peace officer, a policeman shall have within the corporate limits of the city all of the powers invested in law-enforcement officers by statute or common law. He shall also have power to serve all civil and criminal process that may be directed to him by any officer of the General Court of Justice and may enforce the ordinances and regulations of the city as the council may 

direct. (Code, s. 3811; Rev., s. 2927; C.S., 8. 2642; 1971, c. 698, s. 1: ¢. 896, s. 4.) 

Editor’s Note. — This section was enacted 
as G.S. 160A-284. It was renumbered G.S. 
160A-285 by Session Laws 1971, c. 896, s. 4. 
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CASE NOTES 

Editor’s Note. — Some of the cases cited 

below were decided under former similar provi- 

sions. 
A policeman has the authority under 

general statute to deputize a citizen to aid 

him in serving a warrant for breach of the 

peace, a policeman being given the same au- 

thority, within the town limits, in making ar- 

rests as a sheriff. Tomlinson v. Norwood, 208 

N.C. 716, 182 S.E. 659 (1935). 

Service of Process Held Valid. — Where a 

town charter provided for the appointment of a 

chief of police or marshal and declared that, in 

the execution of process, he should have the 

same power, etc., which sheriffs and constables 

have, the service by such officer of a summons 

directed to “the sheriff of W. county or town 

constable of W. town” was valid. Lowe v. Harris, 

121 N.C. 287, 28 S.E. 535 (1897). 

Cited in State v. Gaines, 332 N.C. 461, 421 

S F.2d 569 (1992), cert. denied, 522 U.S. 900, 

118 S. Ct. 248, 189 L. Ed. 2d 177 (199%); 

Isenhour v. Hutto, 350 N.C. 601, 517 S.E.2d 121 

(1999). 

OPINIONS OF ATTORNEY GENERAL 

Policemen Have the Duty to Serve Sum- 

monses and Petitions in Juvenile Cases. — 

See opinion of Attorney General to Mr. William 

Y. Bicketty, 41 N.C.A.G. 892 (1972). 

§ 160A-286. Extraterritorial jurisdiction of policemen. 

In addition to their authority within the corporate limits, city policemen 

shall have all the powers invested in law-enforcement officers by statute or 

common law within one mile of the corporate limits of the city, and on all 

property owned by or leased to the city wherever located. 

Any officer pursuing an offender outside the corporate limits or extraterri- 

torial jurisdiction of the city shall be entitled to all of the privileges, immuni- 

ties, and benefits to which he would be entitled if acting within the city, 

including coverage under the workers’ compensation laws. (1971, c. 698, s. 1; ¢. 

896, s. 4; 1973, c. 426, s. 46; c. 1286, s. 24: 1991, c. 636, s. 3.) 

Local Modification. — Gaston: 1985 (Reg. 

Sess., 1986), c. 836, s. 2; Sampson: 1985, c. 292; 

city of Clinton: 1985, c. 292, s. 1; town of 

Norwood: 1983, c. 91; town of Pittsboro: 1983, c. 

348; Eastern Band of the Cherokee: 1987, c. 

421, 8.3. 

Editor’s Note. — This section was enacted 

as G.S. 160A-285. It was renumbered G:S. 

160A-286 by Session Laws 1971, c. 896, s. 4. 

CASE NOTES 

This section extends the extraterritorial 

power of city police officers beyond the 
mere power to arrest found in subsection (c) of 
G.S. 15A-402. State v. Treants, 60 N.C. App. 
203, 298 S.E.2d 438 (1982), cert. denied, 307 
N.C. 702, 301 S.E.2d 395 (1983). 

This section and G.S. 15A-402 must be ana- 
lyzed to determine what area the territorial 
jurisdiction of a municipal law-enforcement of- 
ficer actually encompasses. State v. Treants, 60 
N.C. App. 208, 298 S.E.2d 438 (1982), cert. 
denied, 307 N.C. 702, 301 S.E.2d 395 (1983). 
Where police officer is acting within his 

territorial jurisdiction, the defendant has 

no right to resist, delay, or obstruct a search 

being conducted pursuant to a warrant. State v. 

Treants, 60 N.C. App. 203, 298 S.E.2d 438 

(1982), cert. denied, 307 N.C. 702, 301 S.E.2d 

395 (1983). 
Applied in State v. Dark, 22 N.C. App. 566, 

207 S.E.2d 290 (1974). 
Cited in State v. Mangum, 30 N.C. App. 311, 

926 S.E.2d 852 (1976); State v. Williams, 31 

N.C. App. 237, 229 S.E.2d 63 (1976); State v. 

Proctor, 62 N.C. App. 233, 302 S.E.2d 812 

(1983). 
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§ 160A-287. City lockups. 

A city shall have authority to establish, erect, repair, maintain and operate 
a lockup for the temporary detention of prisoners pending their transferal to 
the county or district jail or the State Department of Correction. (Code, ss. 704, 
Be oC. 250;.190o. Ceb26: Rev. s. 2916: 1907 )'c. 978°" RE 1917, 0-223: 
C.S., s. 2623; Ex. Sess. 1921, c. 58; 1927, c. 14; 1933, c. 69; 1949, c. 938; 1955, 
Caidilvoen > 29 1,.1901, t-308;:1967,¢. 100.8..2;.¢; 1122.5. 1° 1969/0, 944-1977, 
¢.,. 698,-s, 1;.c. 896, s. 4.) 

Editor’s Note. — This section was enacted 

as. G.S. 160A-286. It was renumbered G:S. 

160A-287 by Session Laws 1971, c. 896, s. 4. 

CASE NOTES 

Applied in Craven County Hosp. Corp. v. 
Lenoir County, 75 N.C. App. 453, 331 S.E.2d 
690 (1985). 

§ 160A-288. Cooperation between law-enforcement agen- 
cles. 

(a) In accordance with rules, policies, or guidelines officially adopted by the 
governing body of the city or county by which he is employed, and subject to 
any conditions or restrictions included therein, the head of any law-enforce- 
ment agency may temporarily provide assistance to another agency in enforc- 
ing the laws of North Carolina if so requested in writing by the head of the 
requesting agency. The assistance may comprise allowing officers of the agency 
to work temporarily with officers of the requesting agency (including in an 
undercover capacity) and lending equipment and supplies. While working with 
the requesting agency under the authority of this section, an officer shall have 
the same jurisdiction, powers, rights, privileges and immunities (including 
those relating to the defense of civil actions and payment of judgments) as the 
officers of the requesting agency in addition to those he normally possesses. 
While on duty with the requesting agency, he shall be subject to the lawful 
operational commands of his superior officers in the requesting agency, but he 
shall for personnel and administrative purposes, remain under the control of 
his own agency, including for purposes of pay. He shall furthermore be entitled 
to workers’ compensation and the same benefits when acting pursuant to this 
section to the same extent as though he were functioning within the normal 
scope of his duties. 

(b) As used in this section: 
(1) “Head” means any director or chief officer of a law-enforcement agency 

including the chief of police of a local department, chief of police of 
county police department, and the sheriff of a county, or an officer of 
one of the above named agencies to whom the head of that agency has 
delegated authority to make or grant requests under this section, but 
only one officer in the agency shall have this delegated authority at 
any time. 

(2) “Law-enforcement agency” means only a municipal police department, 
a county police department, or a sheriff’s department. All other State 
and local agencies are exempted from the provisions of this section. 

(c) This section in no way reduces the jurisdiction or authority of State 
law-enforcement officers. 

(d) For purposes of this section, the following shall be considered the 
equivalent of a municipal police department: 
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(1) Campus law-enforcement agencies established pursuant to G.S. 115D- 

21.1(a) or G.S. 116-40.5(a); and 
(2) Colleges or universities which are licensed, or exempted from 

licensure, by G.S. 116-15 and which employ company police officers 

commissioned by the Attorney General pursuant to Chapter 74E; and 

(3) Law enforcement agencies operated or eligible to be operated by a 

municipality pursuant to G.S. 63-53(2). (1967, c. 846; 1971, c. 698, s.1; 

c. 896, s.4; 1977, c. 534; 1981, c. 93, s. 2; 1987, c. 671, s. 4; 1989, c. 518, 

5, 2; 1991, c. 636, s. 3; 1991 (Reg. Sess., 1992), c. 1043, s. 6; 1997-148, 

s. 1; 1999-68, s. 4.) 

Cross References. — As to applicabillity to 
special peace officers employed by the Depart- 
ment of Environment and Natural Resources, 
see G.S. 113-28.2A. As to authority of counties 

under this section, see also G.S. 153A-212. 
Editor’s Note. — This section was enacted 

as G.S. 160A-287. It was renumbered G.S. 
160A-288 by Session Laws 1971, c. 896, s. 4. 

CASE NOTES 

State Must Show That Officer Was a Gov- 
ernment Officer. — The State did not meet its 
burden of showing that the officer was a gov- 
ernment officer at the time of the incident 
because the officer was outside the jurisdiction 
of his city police department pursuant to G.S. 

15A-402, and the State failed to show that the 
requirements of this section and the emergency 
assistance provisions of the Mutual Aid Agree- 
ment were followed. State v. Locklear, 136 N.C. 
App. 716, 525 S.E.2d 813, 2000 N.C. App. 
LEXIS 138 (2000). 

OPINIONS OF ATTORNEY GENERAL 

A company operating a private prison 
cannot be a party to a “mutual aid agreement” 
authorized by this section. See opinion of Attor- 

ney General to Senator Frank W. Ballance, Jr. 
and Representative E. David Redwine, 2001 
N.C. AG LEXIS 5 (3/28/2001). 

§ 160A-288.1. Assistance by State law-enforcement offic- 
ers; rules; cost. 

(a) The governing body of any city or county may request the Governor to 

assign temporarily State law-enforcement officers with statewide authority to 

provide law-enforcement protection when local law-enforcement officers: (1) are 
engaged in a strike; (ii) are engaged in a slowdown; (iii) otherwise refuse to 
fulfill their law-enforcement responsibilities; or (iv) submit mass resignations. 
The request from the governing body of the city or county shall be in writing. 
The request from a county governing board shall be upon the advice of the 
sheriff of the county. 

(b) The Governor shall formulate such rules, policies or guidelines as may be 
necessary to establish a plan under which temporary State law-enforcement 
assistance will be provided to cities and counties. The Governor may delegate 
the responsibility for developing appropriate rules, policies or guidelines to the 
head of any State department. The Governor may also delegate to a depart- 
ment head the authority to determine the number of officers to be assigned in 
a particular case, if any, and the length of time they are to be assigned. 

(c) While providing assistance to a city or county, a State law-enforcement 
officer shall be considered an employee of the State for all purposes, including 
compensation and fringe benefits. 

(d) While providing assistance to the city or county, a State officer shall be 
subject to the lawful operational commands of his State superior officers. The 
ranking representative of each State law-enforcement agency providing assis- 
tance shall consult with the appropriate city or county officials prior to 
deployment of the State officers under his command. (1979, c. 639, s. 1.) 
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OPINIONS OF ATTORNEY GENERAL 

A company operating a private prison ney General to Senator Frank W. Ballance, Jr. 
cannot be a party to a “mutual aid agreement” and Representative E. David Redwine, 2001 
authorized by this section. See opinion of Attor- N.C. AG LEXIS 5 (3/28/2001). 

§ 160A-288.2. Assistance to State law-enforcement agen- 
cies. 

(a) In accordance with rules, policies, or guidelines officially adopted by the 
governing body of the city or county by which he is employed, and subject to 
any conditions or restrictions included therein, the head of any local law- 
enforcement agency may temporarily provide assistance to a State law- 
enforcement agency in enforcing the laws of North Carolina if so requested in 
writing by the head of the State agency. The assistance may comprise allowing 
officers of the local agency to work temporarily with officers of the State agency 
(including in an undercover capacity) and lending equipment and supplies. 
While working with the State agency under the authority of this section, an 
officer shall have the same jurisdiction, powers, rights, privileges and immu- 
nities (including those relating to the defense of civil actions and the payment 
of judgments) as the officers of the State agency in addition to those he 
normally possesses. While on duty with the State agency, he shall be subject to 
the lawful operational commands of his superior officers in the State agency, 
but he shall for personnel and administrative purposes, remain under the 
control of the local agency, including for purposes of pay. He shall furthermore 
be entitled to workers’ compensation and the same benefits when acting 
pursuant to this section to the same extent as though he were functioning 
within the normal scope of his duties. 

(b) As used in this section: 
(1) “Head” means any director or chief officer of any State or local 

law-enforcement agency including the chief of police of a local depart- 
ment, chief of police of a county police department, and the sheriff of 
a county, or an officer of the agency to whom the head of that agency 
has delegated authority to make or grant requests under this section, 
but only one officer in the agency shall have this delegated authority 
at any time. 

(2) “Local law-enforcement agency” means any municipal police depart- 
ment, a county police department, or a sheriff’s department. 

(3) “State law-enforcement agency” means any State agency, force, de- 
partment, or unit responsible for enforcing criminal laws. 

(c) This section in no way reduces the jurisdiction or authority of State 
law-enforcement officers. 

(d) For the purposes of this section, the following shall be considered the 
equivalent of a municipal police department: 

(1) Campus law-enforcement agencies established pursuant to G.S. 116- 
40.5(a); and 

(2) Colleges or universities which are licensed, or exempted from 
licensure, by G.S. 116-15 and which employ company police officers 
commissioned by the Attorney General pursuant to Chapter 74E. 
(1981, c. 878; 1989, c. 518, s. 3: 1991) ¢. 636, s. 3; 1991 (Reg. Sess., 
1992) ,0¢)1.043,:s.-7-) 

OPINIONS OF ATTORNEY GENERAL 

Inspection of ABC licensed business. — Alcohol Law Enforcement Officer to ask for the 
A mutual aid agreement is not required for an _ assistance of municipal officers in conducting 
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an inspection of an ABC licensed business 
within the territorial jurisdiction of the munic- 
ipality. See opinion of Attorney General to Chief 

CH. 160A. CITIES AND TOWNS §160A-289.1 

George L. Sweat, — N.C.A.G. — (July 19, 

1994). 

§ 160A-289. Training and development programs for law 

enforcement. 

A city shall have authority to plan and execute training and development 

programs for law-enforcement agencies, and for that purpose may 

(1) Contract with other cities, counties, and the State and federal govern- 

ments and their agencies; 
(2) Accept, receive, and disburse funds, grants and services; 

(3) Create joint agencies to act for and on behalf of participating counties 

and cities; 
(4) Make applications for, receive, administer, and expend federal grant 

funds; and 
(5) Appropriate and expend available tax or nontax funds. (1969, c. 1145, 

s. 3; 1971, c. 698, s. 1; c. 896, s. 4.) 

Editor’s Note. — This section was enacted 

as G.S. 160A-288. It was renumbered as G.S. 

160A-289 by Session Laws 1971, c. 896, s. 4. 

CASE NOTES 

Power to Send Policemen to Youth De- 
velopment Center. — The explicit power of a 
municipality to appoint and employ police con- 
templates that the persons so engaged be qual- 
ified and competent, and therefore a municipal- 
ity has implied authority, exercisable within 
the discretion of its governing body, to send its 

policemen to a police youth development center 
to make proper expenditures for this purpose. 
Green v. Kitchin, 229 N.C. 450; 50 S.E.2d 545 
(1948), decided prior to the enactment of this 
section, and commented on in 27 N.C.L. Rev. 

500 (1949). 

§ 160A-289.1. Resources to protect the public. 

Subject to the requirements of G.S. 7A-41, 7A-44.1, 7A-64, 7A-102, TA-133, 

and 7A-498.7, a city may appropriate funds under contract with the State for 

the provision of services for the speedy disposition of cases involving drug 

offenses, domestic violence, or other offenses involving threats to public safety. 

Nothing in this section shall be construed to obligate the General Assembly to 

make any appropriation to implement the provisions of this section. Further, 

nothing in this section shall be construed to obligate the Administrative Office 

of the Courts or the Office of Indigent Defense Services to maintain positions 

or services initially provided for under this section. (1999-237, s. 17.17(c); 
2000-67, s. 15.4(f); 2001-424, s. 22.11(f).) 

Editor’s Note. — Session Laws 1999-237, s. 

30.5, made this section effective July 1, 1999. 
Session Laws 1999-237, s. 1.1 provides: “This 

act shall be known as the ‘Current Operations 

and Capital Improvement Appropriations Act 
ot gl 999.7 

Session Laws 1999-237, s. 30.4 contains a 
severability clause. 
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§ 160A-290: Reserved for future codification purposes. 

ARTICLE 14. 

Fire Protection. 

§ 160A-291. Firemen appointed. 
A city is authorized to appoint a fire chief: to employ other firemen; to 

establish, organize, equip, and maintain a fire department; and to prescribe 
the duties of the fire department. (1917, c. 136, subch. SehsLy CSi9 2801; 
1969, c. 1065, s. 3; 1971, c. 698, s. 1.) 

CASE NOTES 

Editor’s Note. — Many of the cases cited 
below were decided under former similar provi- 
sions. 

Organization and operation of a fire de- 
partment is a governmental, not a private 
or proprietary function. Great Am. Ins. Co. 
v. Johnson, 257 N.C. 367, 126 S.E.2d 92 (1962). 

City Not Required to Provide Fire Pro- 
tection. — While a city is allowed to provide 
fire protection as a municipal service, it is not 
required by statute to provide such protection 
or to pay another for the provision of fire 
protection. Orange Water & Sewer Auth. v. 
Town of Carrboro, 58 N.C. App. 676, 294 S.E.2d 
757, cert. denied, 307 N.C. 127, 297 S.E.2d 400 
(1982). 
No Liability for Failure to Furnish Ade- 

quate Pressure or Service. — The mainte- 
nance of a fire department for extinguishing 
fire without cost to the property owner is a 
governmental function, and there is no liability 
for failure to provide adequate pressure or 
service in extinguishing a fire. Howland v. City 
of Asheville, 174 N.C. 749, 94 S.E. 524 (1917). 

The power to regulate and prevent fire is 
governmental, and a failure to exercise this 
power does not subject a city to action for 
negligence which causes loss by fire. 
Harrington v. Town of Greenville, 159 N.C. 632, 
75 S.E. 849 (1912). 
Nor for Negligence. — A city, in the ab- 

sence of statutory provisions to the contrary, is 
not liable for any damage occasioned by the 
negligence of its fire department. Mack v. City 

Water Works, 181 N.C. 383, 107 S.E. 244 
(1921). 

The extinguishment of fires is a function 
which a municipal corporation undertakes in 
its governmental capacity, and in connection 
with which, in the absence of statutory provi- 
sion to the contrary, it incurs no civil liability, 
either for inadequacy in equipment or for the 
negligence of its employees. See Seales v. City 
of Winston-Salem, 189 N.C. 469, 127 S.E. 543 
(1925); Mabe v. City of Winston-Salem, 190 
N.C. 486, 130 S.E. 169 (1925). 
As to liability for injuries to firemen 

under former provisions, see Peterson v. 
City of Wilmington, 130 N.C. 76, 40 S.E. 853 
(1902). 

Liability of City for Hydrant Fees. — 
Even absent statutory or express contractual 
liability to pay another for fire protection, jus- 
tice and equity require a city to pay fire hydrant 
fees to a water and sewer authority where the 
authority intended to maintain hydrants for 
the city’s use, the city granted a 60-year fran- 
chise to the authority to install and maintain 
hydrants, free service was explicitly proscribed, 
the city knew of the hydrant charges, and the 
city paid such charges until the rate was in- 
creased. The law implies a promise by the city 
to pay for such service. Otherwise, it would be 
unjustly enriched at the expense of the author- 
ity. Orange Water & Sewer Auth. v. Town of 
Carrboro, 58 N.C. App. 676, 294 S.E.2d 757, 
cert. denied, 307 N.C. 127, 297 S.E.2d 400 
(1982). 

§ 160A-292. Duties of fire chief. 

Where not otherwise prescribed, the duties of the fire chief shall be to 
preserve and care for fire apparatus, have charge of fighting and extinguishing 
fires and training the fire department, seek out and have corrected all places 
and conditions dangerous to the safety of the city and its citizens from fire, and 
make annual reports to the council concerning these duties. If these duties 
include State Building Code enforcement, they shall follow the provisions as 
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defined in G.S. 143-151.13. (1969, c. 1065, s.3; 1971, c. 698, s. 1; 1989, c. 681, 

Silis.y 

CASE NOTES 

Scope of Liability. — A fire chief is a public 
official and, as such, his governmental immu- 
nity defense, in his official capacity, is waived to 
the extent of insurance coverage purchased by 
the town he serves; however, not he but the 
town is liable for the acts of ordinary negligence 

Fallen Power Line. — The city did not owe 
a special duty to a cable television repairman 
who was electrocuted by a fallen unmarked 
power line, and as plaintiff did not allege any 
intentional misconduct on the part of the city 
which would survive application of the public 

of its public officials to the extent it has waived 
its immunity by purchasing insurance. Willis v. 
Town of Beaufort, 143 N.C. App. 106, 544 
S.E.2d 600, 2001 N.C. App. LEXIS 227 (2001). 

duty doctrine, the city was immune to liability. 
Vanasek v. Duke Power Co., 132 N.C. App. 335, 
511 S.E.2d 41 (1999). : 

§ 160A-293. Fire protection outside city limits; immunity; 
injury to firemen. 

(a) Acity may install and maintain water mains, pipes, hydrants, buildings 
and equipment outside its corporate limits and may send its firemen and 
equipment outside its corporate limits to provide fire protection to rural or 
unincorporated areas pursuant to agreements between the city and the county, 
or between the city and the owner of the property to be protected. Counties are 
hereby authorized to enter into these agreements and to make from tax funds 
any payments agreed upon for rural fire protection. 

(b) No city or any officer or employee thereof shall be held to answer in any 
civil action or proceeding for failure or delay in answering calls for fire 
protection outside the corporate limits, nor shall any city be held to answer in 
any civil action or proceeding for the acts or omissions of its officers or 
employees in rendering fire protection services outside its corporate limits. 

(c) Any employee of a city fire department, while engaged in any duty or 
activity outside the corporate limits of the city pursuant to orders of the fire 
chief or council, shall have all of the jurisdiction, authority, rights, privileges, 
and immunities, including coverage under the workers’ compensation laws, 
which they have within the corporate limits of the city. (1919, c. 244; C.S., s. 
2804; 1941, c. 188; 1947, c. 669; 1949, c. 89; 1971, c. 698, s. 1; 1991, c. 636, s. 
3.) 

CASE NOTES 

A city’s purchase of liability insurance 
does not deprive it of immunity under 
subsection (b). Askew Kawasaki, Inc. v. City 
of Elizabeth City, 124 N.C. App. 453, 477 S.E.2d 
85 (1996). 
Agreement to Furnish Fire Protection 

as Compensation for Easement Autho- 
rized. — A municipality has the authority to 
compensate landowners for a water and sewer 
line easement across a tract of land located 
outside the municipal limits by an agreement 
to furnish fire protection for any buildings 
located on such tract. Valevais v. City of New 
Bern, 10 N.C. App. 215, 178 S.E.2d 109 (1970) 
decided under former § 160-238. 

And Does Not Constitute Waiver of Gov- 
ernmental Immunity. — An agreement by a 
municipality to furnish fire protection for prop- 

erty lying outside the municipality as compen- 
sation for a water line and sewer easement 
across such property does not constitute a 

waiver of the municipality’s governmental im- 
munity with respect to torts committed in the 
maintenance or operation of its fire depart- 
ment. Valevais v. City of New Bern, 10 N.C. 
App. 215, 178 S.E.2d 109 (1970) decided under 
former § 160-238. 

Profit Does Not Make Municipality’s 
Function Proprietary. — The fact that a 
water and sewer easement obtained by a mu- 
nicipality in exchange for its promise to furnish 
fire protection permitted the municipality to 
sell water at a profit did not make the furnish- 
ing of such fire protection a proprietary rather 
than a governmental function. Valevais v. City 
of New Bern, 10 N.C. App. 215, 178 S.E.2d 109 
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(1970) decided under former § 160-238. 

Failure to Promptly Respond to Call 
from Outside Municipal Limits. — Al- 
though a municipality contracted to furnish fire 
protection for property of plaintiffs lying out- 
side municipal limits, alleged failure of mem- 
bers of the municipal fire department to re- 
spond promptly to a call for assistance in 
fighting a fire upon such property would consti- 
tute a negligent omission, not a breach of con- 
tract, for which the municipality had govern- 
mental immunity. Valevais v. City of New Bern, 
10 N.C. App. 215, 178 S.E.2d 109 (1970) decided 
under former § 160-238. 

Department Not Negligent. — Where the 
fire department’s alleged acts of negligence 

ART, 14. FIRE PROTECTION §160A-294 

could not fairly be characterized as either a 
“failure” or a “delay” under the statute in an- 
swering plaintiffs’ 911 call, this section was 
inapplicable to the circumstances set forth in 
plaintiffs’ complaint. Davis v. Messer, 119 N.C. 
App. 44, 457 S.E.2d 902 (1995), overruled on 
other grounds, Willis v. Town of Beaufort, 544 
S.E.2d 600 (N.C. Ct. App. 2001). 
Immunity of Municipalities. — While this 

statute establishes immunity for a municipal- 
ity in certain circumstances, its purview is 
limited only to the municipality and not to 
officers and employees thereof. Davis v. Messer, 
119 N.C. App. 44, 457 S.E.2d 902 (1995), over- 
ruled on other grounds, Willis v. Town of 
Beaufort, 544 S.E.2d 600 (N.C. Ct. App. 2001). 

OPINIONS OF ATTORNEY GENERAL 

Town May Furnish Fire Protection for 
Property Outside Its Corporate Limits. — 
See opinion of Attorney General to Mr. E.M. 

Johnson, Pembroke Town Attorney, 40 

N.C.A.G. 473 (1969), issued under former stat- 
utory provisions. 

§ 160A-294. Loss of rural fire employment. 

(a) Whenever a city annexes any territory under Parts 2 or 3 of Article 4A of 
this Chapter, and because of the annexation the rural fire department must 
terminate the employment of any full-time employee, then the annexing city 
must take one of the three actions listed below with respect to any person who 
has been in such full-time employment for two years or more at the time of 
adoption of the resolution of intent: 

(1) The annexing city may offer employment without loss of salary or 
seniority and place the person in a position as near as possible in type 
to the position that was held in the rural fire department; or 

(2) The annexing city may offer employment in some other department of 
the city at a comparable salary and seniority; or 

(3) The city may choose to pay to the person a sum equal to the person’s 
salary for one year as the equivalent of severance pay. For the purpose 
of this subsection, the person’s salary was his total salary with the 
rural fire department for the 12-month period ending on the last pay 
period before the resolution of consideration was adopted, plus any 
increased salary due to reasonable cost-of-living increases and bona 
fide promotions; provided that if no resolution of consideration was 
required to be adopted because of either G.S. 160A-37(j) or GS. 
160A-49(j), or because the resolution of intent was adopted prior to 
July 1, 1984, the person’s salary was his total salary with the rural 
fire department for the 12-month period ending on the last pay period 
before the resolution of intent was adopted, plus any increased salary 
due to reasonable cost-of-living increases and bona fide promotions. 

(b) This section is effective with respect to all annexations where an 
annexation ordinance is adopted on or after January 1, 1983, except that it is 
also effective with respect to all annexations where an annexation ordinance 
was adopted before January 1, 1983, but on January 1, 1983, the annexation 
ordinance: 

(1) Was under review under G.S. 160A-38 or G.S. 160A-50, and a stay is 
in effect under G.S. 160A-38(e) or G.S. 160A-50(e); or 

(2) Was subject to the Voting Rights Act of 1965 but had not yet been 
approved under that act. (1983, c. 636, s. 25.) 
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Editor’s Note. — Session Laws 1983, c. 636, 
s. 37.1, as amended by Session Laws 1983, c. 
768, s. 25, provided: “The General Assembly 
intends by this act to repeal all acts and provi- 
sions of acts that modify the application to 
particular cities and towns of Parts 2 and 3 of 
Article 4A of Chapter 160A of the General 
Statutes or that exempt particular cities or 
towns from the application of either or both of 
those two Parts. Therefore, all such acts and 
provisions of acts, even if not specifically listed 
and repealed in Sections 26 through 35.4 of this 
act, are repealed. Neither this section nor Sec- 
tions 26 through 35.4 of this act shall affect any 
annexation in progress on the dates of ratifica- 
tion of this act under any of the repealed or 
amended sections.” 

CH. 160A. CITIES AND TOWNS §160A-296 

Session Laws 1983, c. 636, s. 38, provided: 
“This act shall be effective with respect to all 
annexations where resolutions of intent are 
adopted on or after the date of ratification of 
this act, except that Sections 36 and 37 shall 
become effective with respect to all annexations 
where resolutions of intent are adopted on or 
after July 1, 1984, Sections 25.1 through 35.5 
and Section 37.1 are effective upon ratification 
and Section 25 shall become effective as pro- 
vided in that section. No annexation where a 
resolution of intent was adopted prior to the 
date of ratification of this act shall be affected 
by this act except as provided in Section 25.” 

The act was ratified June 29, 1983. 

§ 160A-294.1. Honoring deceased or retiring firefighters. 

A fire department established by a municipality pursuant to this Article may, 
in the discretion of the governing body of the municipality, award to a retiring 
firefighter or a surviving relative of a deceased firefighter, upon request, the 
fire helmet of the deceased or retiring firefighter, at a price determined in a 
manner authorized by the governing body. The price may be less than the fair 
market value of the helmet. (2003-145, s. 2.) 

Cross References. — Counties honoring Editor’s Note. — Session Laws 2003-145, s. 
deceased or retiring firefighters, see G.S.153A- 8, made this section effective June 4, 2003. 

236. 

§ 160A-295: Reserved for future codification purposes. 

ARTICLE 15. 

Streets, Traffic and Parking. 

§ 160A-296. Establishment and control of streets; center 
and edge lines. 

(a) A city shall have general authority and control over all public streets, 
sidewalks, alleys, bridges, and other ways of public passage within its 
corporate limits except to the extent that authority and control over certain 
streets and bridges is vested in the Board of Transportation. General authority 
and control includes but is not limited to: 

(1) The duty to keep the public streets, sidewalks, alleys, and bridges in 
proper repair; 

(2) The duty to keep the public streets, sidewalks, alleys, and bridges open 
for travel and free from unnecessary obstructions; 

(3) The power to open new streets and alleys, and to widen, extend, pave, 
clean, and otherwise improve existing streets, sidewalks, alleys, and 
bridges, and to acquire the necessary land therefor by dedication and 
acceptance, purchase, or eminent domain; 

(4) cece to close any street or alley either permanently or tempo- 
rarily; 

(5) The power to regulate the use of the public streets, sidewalks, alleys, 
and bridges; 
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(6) The power to regulate, license, and prohibit digging in the streets, 
sidewalks, or alleys, or placing therein or thereon any pipes, poles, 
wires, fixtures, or appliances of any kind either on, above, or below the 
surface; 

(7) The power to provide for lighting the streets, alleys, and bridges of the 
city; and 

(8) The power to grant easements in street rights-of-way as permitted by 
G.S. 160A-278. 

(al) Acity with a population of 250,000 or over according to the most recent 
decennial federal census may also exercise the power granted by subdivision 
(a)(3) of this section within its extraterritorial planning jurisdiction. Before a 
city makes improvements under this subsection, it shall enter into a memo- 
randum of understanding with the Department of Transportation to provide 
for maintenance. 

(b) Repealed by Session Laws 1991, c. 530, s. 6, effective January 1, 1992. 
(1917, c. 136, subch. 5, s. 1; subch. 10, s. 1; 1919, cc. 136, 2387;C.S.5:88.°2787, 
2793; 1925, c. 200; 1963, c. 986; 1971, c. 698, s. 1; 1973, c. 507, s. 5; 1979, c. 598; 
1991°C530)'s2"6'2001-261, s. 1.) 

Local Modification. — City of Monroe: 
1985, c. 177; 2000-35, s. 1; town of Cary: 1993, 
‘0k ay a is 

CASE NOTES 

I. In General. 
II. Duty to Keep Streets, etc., in Repair. 

III. Duty to Keep Streets, etc., Free from Obstructions. 
IV. Opening, Closing and Widening Streets. 

I. IN GENERAL. 

Editor’s Note. — Many of the cases cited 
below were decided under former similar provi- 
sions. 

A city has both inherent power and au- 
thority by general statute over its streets 
for the protection of its citizens, which is not 
taken from it by G.S. 62-50, conferring like 
powers upon the Utilities Commission. City of 
Durham v. Southern Ry., 185 N.C. 240, 117S.E. 
17 (1923), aff'd, 266 U.S. 178, 45 S. Ct. 51, 69 L. 
Ed. 231 (1924). 

Title of Abutting Owner Subject to City’s 
Powers. — The purchaser of a lot abutting a 
public street, whatever the origin of the street, 
takes title subject to the authority of the city to 
control and limit its use and to abandon or close 
it under lawful procedure. Wofford v. North 
Carolina State Hwy. Comm’n, 263 N.C. 677, 
140 S.E.2d 376, cert. denied, 382 U.S. 822, 86S. 
Ct. 50, 15 L. Ed. 2d 67 (1965). 
Right to Devote Sides of Streets to Pur- 

poses Other Than Driving. — While it is the 
duty of a municipal corporation to use reason- 
able care to keep its streets in a safe condition 
to drive upon, it has the right to devote the 
sides of the streets to other useful public pur- 
poses, provided it leaves an unobstructed drive- 
way of ample width. It may construct sidewalks 

for a higher grade and gutters of a lower grade 
than the driveway, place curbing on the line of 
the gutters, erect hydrants and authorize the 
erection of hitching posts and stepping stones 
as well as poles to support the wires of tele- 
graph and telephone lines. Rollins v. City of 
Winston-Salem, 176 N.C. 411, 97 S.E. 211 
(1918). 

No Federal Preemption of Railroad 
Grade Crossing Regulation. — The exercise 
by the State of its power to provide for the 
safety of its citizens with respect to grade 
crossings of its streets by a railroad company is 
within its police powers, and may be exercised 
by municipal corporations under authority con- 
ferred on them, and not being delegated to the 
national government, it is not affected by fed- 
eral legislation upon interstate commerce or 
the Federal Transportation Act. City of 
Durham v. Southern Ry., 185 N.C. 240, 117 S.E. 
17 (1923), aff’d, 266 U.S. 178, 45 S. Ct. 51, 69 L. 
Ed. 231 (1924). 

As to city’s right to require railroad 
company to construct an underpass, see 
City of Durham vy. Southern Ry., 185 N.C. 240, 
117S.E. 17 (1928), aff’d, 266 U.S. 178, 45 S. Ct. 
51, 69 L. Ed. 231 (1924). 
As to right of city to require railroads to 

construct bridges over their viaducts 
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along streets running over their tracks, see 
Atlantic Coastline R.R. v. City of Goldsboro, 155 
NG, 356,57198:E) 514 (1911), atid, 232) U.S, 
548, 34S. Ct. 364, 58 L. Ed. 721 (1914); Powell 
vy. Seaboard Air Line Ry., 178 N.C. 243, 100 S.E. 

424 (1919). 
The power of municipal corporations to 

regulate the use of public streets arises 
through a legislative grant of authority and is 
subject to the authority of the General Assem- 
bly to regulate the use and control of public 
roads and streets. Town of Emerald Isle ex rel. 
Smith v. State, 320 N.C. 640, 360 S.E.2d 756 

(1987); 
As to city’s right to acquire and operate 

tow-in vehicles, see S. & R. Auto & Truck 
Serv., Inc. v. City of Charlotte, 268 N.C. 374, 

150 S.E.2d 743 (1966). 
As to the statutory obligations of the 

State Highway Commission (now Board of 
Transportation), see Milner Hotels, Inc. v. 
City of Raleigh, 271 N.C. 224, 155 S.B.2d 543 
(1967). See § 160A-297. 

Private Store Not Responsible for Traf- 
fic Control. — The duty to provide for traffic 
control on public streets in a municipality is 
charged by statute to the city. Defendant corpo- 
ration, an outlet store, had no duty to provide 
for a crossing guard, warning lights or other 
traffic control devices over a city street, nor any 
duty to warn of the hazard of jaywalking across 
such a busy thoroughfare. Laumann v. 
Plakakis, 84 N.C. App. 131, 351 S.E.2d 765 
(1987). 
A town does not have the exclusive and 

ultimate ability to determine the use of 
streets and beaches within a municipality. 
Town of Emerald Isle ex rel. Smith v. State, 320 
N.C. 640, 360 S.E.2d 756 (1987). 
Including Road on Town Map Insuffi- 

cient Evidence of Intent to Accept. — Sim- 
ply including a road on the town map is insuf- 
ficient evidence of the town’s intent to accept 
the road for public use; to accept the road for 
public use, the proper authorities must accept 
the offer in some recognized legal manner. 
Wiggins v. Short, 122 N.C. App. 322, 469 S.E.2d 
571 (1996). 
Maintenance of Road May Provide Evi- 

dence of Intent to Accept. — Town or city 
maintenance of a roadway may be some evi- 
dence of acceptance of the road for public use; 
however, evidence that the town maintained 
the road for purposes of its water drain ease- 
ment and not for the public generally was 
competent to rebut the conclusion that it was a 
public road. Wiggins v. Short, 122 N.C. App. 
322, 469 S.E.2d 571 (1996). 
Applied in Lonon v. Talbert, 103 N.C. App. 

686, 407 S.E.2d 276 (1991); Cucina v. City of 
Jacksonville, 2000 N.C. App. LEXIS 310 (N.C. 
App. Apr. 4, 2000). 

Cited in General Greene Inv. Co. v. Greene, 
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48 N.C. App. 29, 268 S.E.2d 810 (1980); 
Homebuilders Ass’n v. City of Charlotte, 336 
N.C. 37, 442 S.E.2d 45 (1994); Moore v. City of 
Creedmoor, 120 N.C. App. 27, 460 S.H.2d 899 
(1995); Williams v. City of Durham, 123 N.C. 
App. 595, 473 S.E.2d 665 (1996). 

II. DUTY TO KEEP STREETS, ETC., IN 
REPAIR. 

Duty to Maintain Streets in Reasonably 
Safe Condition. — This section imposes upon 
the municipality the positive duty to maintain 
its streets in a reasonably safe condition for 
travel. Stancill v. City of Washington, 29 N.C. 
App. 707, 225 S.E.2d 834 (1976). 

It is the positive duty of the corporate author- 
ities of a town to keep the streets, including the 
sidewalks, in “proper repair,” that is, in such 
condition as that the people passing and re- 
passing over them might at all times do so with 
reasonable ease, speed and safety. Bunch v. 
Edenton, 90 N.C. 431 (1886); Fitzgerald v. Con- 
cord, 140 N.C. 110, 52 S.E. 309 (1905). 

Streets must be constructed in a reasonably 
safe manner, and to this end ordinary care 
must be exercised at all times. Willis v. City of 
New Bern, 191 N.C. 507, 132 S.E. 286 (1926); 
Hunt v. City of High Point, 226 N.C. 74, 36 
S.E.2d 694 (1946). 

Streets shall be kept in proper repair to the 
extent that this can be accomplished by proper 
and reasonable care and continuing supervi- 
sion. Willis v. City of New Bern, 191 N.C. 507, 
132 S.E. 286 (1926); Hunt v. City of High Point, 
226 N.C. 74, 36 S.E.2d 694 (1946). 

The governing authorities of a town or city 
have a duty imposed upon them by law to 
exercise ordinary care to maintain its streets 
and sidewalks.in a condition reasonably safe for 
those who use them in a proper manner. Faw v. 
Town of N. Wilkesboro, 253 N.C. 406, 117 
S.E.2d 14 (1960); Mosseller v. City of Asheville, 
267 N.C. 104, 147 S.E.2d 558 (1966). 

While a city is not an insurer of the safety of 
one who uses its streets and sidewalks, it is 
under a duty to use due care to keep its streets 
and sidewalks in a reasonably safe condition for 
the ordinary use thereof. Mosseller v. City of 
Asheville, 267 N.C. 104, 147 S.E.2d 558 (1966). 

The exercise of the due care in keeping 
streets and public ways safe and in suitable 
condition is a positive obligation imposed upon 
a municipal corporation. Kaplan v. City of Win- 
ston-Salem, 21 N.C. App. 168, 203 S.E.2d 653, 
rev d on other grounds, 286 N.C. 80, 209 S.E.2d 
743 (1974). 

The duty to maintain sidewalks and streets 
in a safe condition carries with it a correlative 
duty to perform these maintenance tasks in a 
competent manner or suffer the consequences 
of negligently inflicted damage which is fore- 
seeable. Kaplan v. City of Winston-Salem, 21 
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N.C. App. 168, 203 S.E.2d 653, rev’d on other 
grounds, 286 N.C. 80, 209 S.E.2d 743 (1974). 

While the city is not an insurer of the condi- 
tion of its streets, this section does subject the 
defendant city to liability for the negligent 
failure to maintain its streets in a reasonably 
safe condition. Stancill v. City of Washington, 
29 N.C. App. 707, 225 S.E.2d 834 (1976). 
And to Exercise Continuing Supervision 

over Streets. — It is the duty of a city to 
exercise a reasonable and continuing supervi- 
sion over its streets, in order that it may know 
their condition, and it is held to have knowl- 
edge of a defect which such inspection would 
have disclosed to it. Mosseller v. City of 
Asheville, 267 N.C. 104, 147 S.E.2d 558 (1966). 
Duty extends to streets dedicated and 

accepted by the municipality, but not to 
streets or portions of streets not accepted by it, 
although dedicated by some individual. Hughes 
v. Clark, 134 N.C. 457, 46 S.E. 956, 47 S.E. 462 
(1904). 
And to Sidewalks. — The rights, powers, 

and liability of the municipality extend equally 
to the sidewalk as to the roadway, for both are 
parts of the street, and towns and cities are 
held to the same degree of liability for failure to 
repair sidewalks as to repair the other part of 
the street. Bunch v. Edenton, 90 N.C. 431 
(1886); Tate v. City of Greensboro, 114 N.C. 392, 
19 S.E. 767 (1894); Wolfe v. Pearson, 114 N.C. 
621, 19 S.E. 264 (1894); Russell v. Town of 
Monroe, 116 N.C. 720, 21 S.E. 550, 47 Am. St. 
R. 823 (1895); Neal v. Town of Marion, 129 N.C. 
345, 40 S.E. 116 (1901); Hester v. Traction Co., 
138 N.C. 288, 50 S.E. 711 (1905). 
A municipality is responsible for the condi- 

tion of its sidewalks. Dunning v. Forsyth Whse. 
Co., 272 N.C. 723, 158 S.E.2d 893 (1968). 

The duty of keeping its sidewalks in a rea- 
sonably safe condition rests primarily on a 
municipality. Kaplan v. City of Winston-Salem, 
21 N.C. App. 168, 203 S.E.2d 653, rev’d on other 
grounds, 286 N.C. 80, 209 S.E.2d 743 (1974). 

The evidence was not sufficient to raise an 
inference of negligence under this section 
where the plaintiff’s experts testified that the 
depression in the sidewalk had existed for a 
number of years, had been at least one-half of 
an inch for 1-2 years before the accident, and 
was contrary to the building code but a city 
employee testified that the records were void of 
any complaints of defects in the sidewalk; the 
law with regard to municipalities and mainte- 
nance of sidewalks is such that minor defects 
are not actionable. Desmond v. City of Char- 
lotte, 142 N.C. App. 590, 544 S.E.2d 269, 2001 
N.C. App. LEXIS 176 (2001). 
But one other than the municipality 

may be held liable for injuries caused by a 
defect in the sidewalk if he created the 
defect. Dunning v. Forsyth Whse. Co., 272 N.C. 
723, 158 S.E.2d 893 (1968). 
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Liability of Abutting Owner to Pedestri- 
ans for Hazardous Conditions on Side- 
walk. — Insofar as pedestrians are concerned, 
any liability of the owner or occupant of abut- 
ting property for hazardous conditions existent 
upon the adjacent sidewalk is limited to condi- 
tions created or maintained by him, and must 
be predicated upon his negligence in that re- 
spect. Dunning v. Forsyth Whse. Co., 272 N.C. 
723, 158 S.E.2d 893 (1968). 
Structures in Streets Subject to City’s 

Paramount Power and Duty. — Pipes, con- 
duits, rails, and structures erected or con- 

structed in the city streets under a general 
grant of authority to use the streets therefor 
are subject to the paramount power and duty of 
the city to repair, alter, and improve the streets, 

as the city, in its discretion, may deem proper, 
and to construct therein sewers and other im- 
provements for the public benefit. City of Ra- 
leigh v. Carolina Power & Light Co., 180 N.C. 
234, 104 S.E. 462 (1920). 
Guarding Against Perilous Places. — 

Proper repair implies that all bridges, danger- 
ous pits, embankments, dangerous walls, and 
like perilous places and things very near and 
adjoining the streets shall be guarded against 
by proper railings and barriers or other reason- 
ably necessary signals for the protection of the 
public. Fitzgerald v. Concord, 140 N.C. 110, 52 
S.E. 309 (1905); Willis v. City of New Bern, 191 
N.C. 507, 1382 S.E. 286 (1926); Hunt v. City of 

High Point, 226 N.C. 74, 36 S.E.2d 694 (1946). 
City may contract with a street railroad 

for repair of the street between the tracks 
as a consideration for the franchise, and the 
railroad will be required to repair and keep its 
part in the same condition as the rest of the 
street. City of New Bern v. Atlantic & N.C.R.R.., 
159 N.C. 542, 75 S.E. 807 (1912). 
Commissioners’ Duty. — This section does 

not impose on the commissioners the duty to 
personally work the streets, but it does impose 
on them a duty to keep them in repair. Al- 
though they are allowed discretion, the com- 
missioners are subject to indictment for ne- 
glecting to keep public streets in repair. State v. 
Dickson, 124 N.C. 871, 32 S.E. 961 (1899). 
Municipality may be held liable for neg- 

ligent or wanton failure to keep its streets 
in proper repair and in a reasonably safe 
condition. Bowman v. Town of Granite Falls, 21 
N.C. App. 333, 204 S.E.2d 239 (1974). 
A municipality has a positive duty to main- 

tain its streets in a reasonably safe condition 
for travel, and negligent failure to do so will 
render it liable to private action for proximate 
injury. Bunch v. Town of Edenton, 90 N.C. 431 
(1884); Russell v. Town of Monroe, 116 N.C. 720, 
21 S.E. 550, 47 Am. St. R. 823 (1895); Neal v. 
Town of Marion, 129 N.C. 345, 40 S.E. 116 
(1901); Fitzgerald v. Concord, 140 N.C. 110, 52 
S.E. 309 (1905); Graham v. City of Charlotte, 
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186 N.C. 649, 120 S.E. 466 (1923); Michaux v. 
City of Rocky Mount, 193 N.C. 550, 187 S.E. 

663 (1927); Speas v. City of Greensboro, 204 
N.C. 239, 167 S.E. 807 (1933); Radford v. City of 
Asheville, 219 N.C. 185, 13 S.E.2d 256 (1941); 
Waters v. Town of Belhaven, 222 N.C. 20, 21 

S.E.2d 840 (1942); Millar v. Town of Wilson, 222 
N.C. 340, 23 S.E.2d 42 (1942); Hunt v. City of 
High Point, 226 N.C. 74, 36 S.E.2d 694 (1946). 

Negligent failure to take such measures as 
ordinary prudence requires to avert injury, 
where the municipality has actual or imputable 
knowledge of the dangerous condition, will ren- 
der municipality liable for injury proximately 
caused. Hunt v. City of High Point, 226 N.C. 74, 
36 S.E.2d 694 (1946). 

Municipalities may be liable in tort for fail- 
ure to maintain their streets in a reasonably 
safe condition, and they are now required to do 
so by this section. McClellan v. City of Concord, 
16 N.C. App. 136, 191 S.E.2d 430 (1972). 
And Cannot Plead Governmental Immu- 

nity Therefor. — A municipality cannot, with 
impunity, create in its streets a condition pal- 
pably dangerous, neglect to provide the most 
ordinary means of protection against it, and 
then avoid liability for proximate injury on the 
plea of governmental immunity. Hunt v. City of 
High Point, 226 N.C. 74, 36 S.E.2d 694 (1946); 
Kaplan v. City of Winston-Salem, 21 N.C. App. 
168, 203 S.E.2d 658, rev’d on other grounds, 
286 N.C. 80, 209 S.E.2d 743 (1974). 
A municipality may not undertake a task of 

street improvement or repair in a careless or 
negligent fashion and then seek to escape lia- 
bility by invoking the privilege of governmental 
immunity. Kaplan v. City of Winston-Salem, 21 
N.C. App. 168, 203 S.E.2d 653, rev’d on other 
grounds, 286.N.C. 80, 209 S.E.2d 743 (1974). 

As an exception to the doctrine of governmen- 
tal immunity, it has been uniformly held in this 
jurisdiction that municipalities may be held 
liable in tort for failure to maintain their 
streets in a reasonably safe condition, and they 
are now required by statute to do so. Clark v. 
Scheld, 253 N.C. 732, 117 S.E.2d 838 (1961). 
No Governmental Immunity. — Munici- 

palities in North Carolina have never been 
immune from civil liability for negligence based 
upon the failing to keep its streets free of 
unnecessary obstructions, as in untrimmed 
shrubs and bushes that obstructed the view of 
motorists using the streets involved; therefore, 
in the case at bar defendant had no immunity 
to waive, and the insolvency of its insurer did 
not affect its liability. McDonald v. Village of 
Pinehurst, 91 N.C. App. 633, 372 S.E.2d 733 
(1988). 
But Municipality Is Not Insurer of Con- 

dition of Streets. — While it is the duty of the 
city to keep its streets in such repair that they 
are reasonably safe for public travel, it is not an 
insurer of such condition, nor does it warrant 
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that they shall at all times be absolutely safe. A 
city is only responsible for a negligent breach of 
duty. Fitzgerald v. Concord, 140 N.C. 110, 52 
S:E. 309 (1905). 
And liability arises only for a negligent 

breach of duty. Faw v. Town of N. Wilkesboro, 
253 N.C. 406, 117 S.E.2d 14 (1960); Mosseller v. 
City of Asheville, 267 N.C. 104, 147 S.E.2d 558 
(1966). 
Actual or Constructive Notice Prerequi- 

site to Recovery. — Notice of a defect in a 
street, actual or constructive, and a failure to 
act on the part of the municipality to remedy 
the situation are prerequisites to recovery in an 
action involving a municipality. Bowman v. 
Town of Granite Falls, 21 N.C. App. 333, 204 
S.E.2d 239 (1974). 

In order to establish responsibility, it is not 
sufficient to show that a defect existed and that 
an injury has been caused thereby. It must be 
further shown that the officers of the town 
knew, or by ordinary diligence might have dis- 
covered, the defect, and that the character of 
the defect was such that injuries to travellers 
therefrom might reasonably be anticipated. 
Jones v. City of Greensboro, 124 N.C. 310, 32 
S.E. 675 (1899); Fitzgerald v. Concord, 140 N.C. 
110, 52 S.E. 309 (1905); Faw v. Town of N. 
Wilkesboro, 253 N.C. 406, 117 S.E.2d 14 (1960). 

It is necessary for a complaining party to 
show more than the existence of a defect in the 
street or sidewalk and the injury; he must also 
show that the officers of the town or city knew, 
or by ordinary diligence, might have known of 
the defect, and that the character of the defect 
was such that injuries to travellers using its 
street or sidewalk in a proper manner might 
reasonably be foreseen. Mosseller v. City of 
Asheville, 267 N.C. 104, 147 S.E.2d 558 (1966). 
Summary judgment was appropriate where 

the plaintiff failed to offer any evidence that the 
city had either actual or constructive notice of 
any alleged defect in its sidewalk, as required 
to support a negligence action under this sec- 
tion, so as to create a genuine issue of material 
fact. Willis v. City of New Bern, 137 N.C. App. 
762, 529 S.E.2d 691, 2000 N.C. App. LEXIS 499 
(2000). 

Notice Must Be of Defect Itself. — The 
notice, actual or implied, of a highway defect 
causing injuries which a municipality must 
receive as a condition precedent to liability for 
those injuries is notice of the defect itself which 
occasioned the injury, and not merely of condi- 
tions naturally productive of that defect and 
subsequently in fact producing it. Mosseller v. 
City of Asheville, 267 N.C. 104, 147 S.E.2d 558 

(1966). 
When Notice Implied. — When observable 

defects in a highway have existed for a time so 
long that they ought to have been observed, 
notice of them is implied. Fitzgerald v. Concord, 
140 N.C. 110, 52 S.E. 309 (19085). 
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Notice of a dangerous condition in a street or 
sidewalk will be imputed to a town or city if its 
officers should have discovered it in the exer- 
cise of due care. Faw v. Town of N. Wilkesboro, 
253 N.C. 406, 117 S.E.2d 14 (1960); Mosseller v. 
City of Asheville, 267 N.C. 104, 147 S.E.2d 558 
(1966). 
Implied Notice Usually a Jury Question. 

— On the question of notice implied from the 
continued existence of a defect, no definite or 
fixed rule can be laid down as to the time 
required, and it is usually a question for the 
jury on the facts and circumstances of each 
particular case. Fitzgerald v. Concord, 140 N.C. 
110, 52.S.E. 309 (1905). 
Notice of Latent Defects. — Notice of la- 

tent defects should not be so readily presumed 
from their continuance as open and obvious 
defects. Fitzgerald v. Concord, 140 N.C. 110, 52 
S.E. 309 (1905). 
Foreseeability of Injury Essential to Re- 

covery. — To recover for injuries received from 
a fall on a defective street, the plaintiff must 
not only show that the city knew of the defect, 
but must go further and show that the charac- 
ter of the defect was such that injuries to 
travellers using its street or sidewalk in a 
proper manner might reasonably be foreseen. 
Mosseller v. City of Asheville, 267 N.C. 104, 147 
S.E.2d 558 (1966). 

Trivial Defects Will Not Make City Lia- 
ble. — It is not every defect in a street or 
sidewalk which will render a city liable to a 
person who falls as a result thereof. Trivial 
defects, which are not naturally dangerous, will 
not make the city liable for injuries occasioned 
thereby. Mosseller v. City of Asheville, 267 N.C. 
104, 147 S.E.2d 558 (1966). 

Effect of Independent Contributory 
Cause. — When two causes combine to produce 
an injury to a traveler on a highway, both of 
which are in their nature proximate, the one 
being a culpable defect in the highway, and the 
other some occurrence for which neither party 
is responsible, the municipality is liable, pro- 
vided the injury would not have been sustained 
but for such defect. Dillon v. City of Raleigh, 
124 N.C. 184, 32 S.E. 548 (1889). 

Liability for Consequential Damage in 
Grading Streets. — Where a municipal corpo- 
ration has authority to grade its streets, it is 
not liable for consequential damage, unless the 
work was done in an unskillful and incautious 
manner. Meares v. Commissioners’ of 
Wilmington, 31 N.C. 73 (1848); Salisbury v. 
Western N.C.R.R., 91 N.C. 490 (1884); Wright v. 
City of Wilmington, 92 N.C. 156 (1885); Tate v. 
City of Greensboro, 114 N.C. 392, 19 S.E. 767 
(1894); Wolfe v. Pearson, 114 N.C. 621, 19 S.E. 
264 (1894); Brown v. Electric Co., 138 N.C. 533, 
51 S.E. 62 (1905); Thomason v. Seaboard Air- 
line Ry., 142 N.C. 300, 55 S.E. 198 (1906); Small 
v. Councilmen of Edenton, 146 N.C. 527, 60S.E. 
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413 (1908); Ward v. Commissioners of Buford 
County, 146 N.C. 534, 60 S.E. 418 (1908), 
overruled on other grounds, In re Alamance 
County Court Facilities, 329 N.C. 84, 405 
S.E.2d 125 (1991); Jones v. Town of Henderson, 
147 N.C. 120, 60 S.E. 894 (1908); Dorsey v. 
Town of Henderson, 148 N.C. 423, 62 S.E. 547 

(1908). 
Liability for Damages from Tree Cut- 

ting. — Discretionary power of repairing and 
maintaining a street is vested in the commis- 
sioners of a city, and an action for damages 
caused by cutting of trees in the street, by 
them, will not lie in favor of an abutting prop- 
erty owner, in the absence of negligence, mal- 
ice, or wantonness. Tate v. City of Greensboro, 
114 N.C. 392, 19 S.E. 767 (1894). 
Failure to Provide Reasonable Lighting. 

— While a city may not be under a legal 
necessity to light its streets at all, where it does 
maintain street lights its failure to provide 
lighting which is reasonably required at a par- 
ticular place because of the dangerous condi- 
tion of the street is a negligent failure to 
discharge its duty to maintain the streets in a 
reasonably safe condition for travel. Hunt v. 
City of High Point, 226 N.C. 74, 36 S.E.2d 694 
(1946). 
No Right in Abutting Owner to Change 

Street’s Condition. — When a street is re- 
paired or changed by a city so as to damage an 
owner of the fee in the street or to cause a 
nuisance, the owner has no right to change the 
condition of the street so as to remove the 
nuisance or lessen the damage, and such act 
will subject him to indictment. State v. Wilson, 
107 N.C. 865, 12 S.E. 320 (1890). 
Ratification of Unauthorized Repair by 

City. — When an unauthorized person makes 
an act of repair to streets that might have been 
done by a city, a ratification by the city will 
relieve him of any liability as a trespasser. 
Wolfe v. Pearson, 114 N.C. 621, 19 S.E. 264 
(1894). 
Although court found that the mainte- 

nance of stop signs constituted a discre- 
tionary function, thereby entitling city to the 
defense of governmental immunity, it reversed 
the lower court’s grant of summary judgment in 
the city’s favor where it appeared from the 
record that the city was covered by a liability 
insurance policy at the time of the collision at 
issue, thereby waiving immunity from suit. 
Cucina v. City of Jacksonville, 138 N.C. App. 99, 
530 S.E.2d 353, 2000 N.C. App. LEXIS 547 
(2000), review denied, 352 N.C. 588, 544 S.E.2d 
778 (2000). 

II. DUTY TO KEEP STREETS, ETC., 
FREE FROM OBSTRUCTIONS. 

Unlike § 160A-298, subdivision (a)(2) of 

this section creates an affirmative duty of 
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care. Cooper v. Town of Southern Pines, 58 
N.C. App. 170, 293 S.H.2d 235 (1982). 
But Repair Does Not Prove Possession. 

— City’s occasional repair of fence on Housing 
Authority property did not itself prove the city’s 
intent to possess and control the fence, since 
these repairs might have reflected no more 
than the city’s statutory duty as a municipality 
to clear streets and rights-of-way. Petty v. City 
of Charlotte, 85 N.C. App. 391, 355 S.E.2d 210 
(1987), cert. denied, 90 N.C. App. 559, 369 
S.E.2d612.(1988). 
“Obstruction”. — An “obstruction” can be 

anything, including vegetation, which renders 
the public passageway less convenient or safe 
for use. Cooper v. Town of Southern Pines, 58 
N.C. App. 170, 293 S.E.2d 235 (1982). 

Liability for Negligent Obstructions. — 
A city does not have discretionary power to put 
obstructions in its streets, and it is liable for its 

negligence in putting or leaving obstructions in 
the street to one injured by such obstruction. 
Graham v. City of Charlotte, 186 N.C. 649, 120 
S.E. 466 (1923). 
A city has no right, in building a bridge, to 

obstruct the street with concrete pilasters, and 
for injuries caused by such obstruction it is 
liable. Graham v. City of Charlotte, 186 N.C. 
649, 120 S.E. 466 (1923). 

In a wrongful death action arising from a 
motorist being struck by a train at a railroad 
crossing in a city, the motorist’s widow did not 
allege that obstructions which allegedly inter- 
fered with the motorist’s view of the oncoming 
train were the result of the city’s failure to 
maintain foliage on city property, so she did not 
show any breach of duty by the city. Wilkerson 
v. Norfolk S. Ry., 151 N.C. App. 332, 566 S.E.2d 
104, 2002 N.C. App. LEXIS 744 (2002). 
City Concurrently Liable for Failure to 

Repair. — City’s negligence in failing to repair 
fence along city street on Housing Authority 
property was in the nature of concurrent, not 
insulating, negligence, and while inexcusable, 
the city’s negligence was not so highly improb- 
able and extraordinary an occurrence as to bear 
no reasonable connection to the harm threat- 
ened by the Housing Authority’s original negli- 
gence. Petty v. City of Charlotte, 85 N.C. App. 
391, 355 S.E.2d 210 (1987), cert. denied, 90 
N.C. App. 559, 369 S.E.2d 612 (1988). 

Joint Liability with Private Individual 
for Obstruction. — If any person unlawfully 
erects an obstruction or nuisance in the streets 
of a city, and the town authorities permit it to 
remain an unreasonable length of time, the 
town and the tort-feasor will be jointly and 
severally lable to a traveler for an injury 
resulting therefrom absent fault on his part. 
The question of primary and secondary liability 
is for the offending parties to adjust between 
themselves. Dillon v. City of Raleigh, 124 N.C. 
184, 32 S.E. 548 (1899). 
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An individual may restrain the wrongful 
obstruction of public way, of whatever ori- 
gin, if he will suffer injury thereby as distinct 
from the inconvenience to the public generally, 
and he may recover such special damages as he 
has sustained by reason of the obstruction. 
Wofford v. North Carolina State Hwy. Comm'n, 
263 N.C. 677, 140 S.E.2d 376, cert. denied, 382 
U.S. 822, 86S. Ct. 50, 15 L. Ed. 2d 67 (1965). 
Obstruction on Private Property. — 

Where tree which plaintiff contended ob- 
structed her view was located on private prop- 
erty, town had no duty to exercise control over 
this property and therefore owed no duty to the 
plaintiff. Lavelle v. Schultz, 120 N.C. App. 857, 
463 S.E.2d 567 (1995). 

IV. OPENING, CLOSING AND WIDENING 
STREETS. 

The opening and closing of streets is a 
governmental function. Bessemer Imp. Co. 
v. City of Greensboro, 247 N.C. 549, 101 S.H.2d 

336 (1958). 
The power provided by subdivision (a)(3) of 

this section is to be exercised in the discretion 
of the governing body of the municipality acting 
in its governmental, rather than its proprietary 
capacity. Rockingham Square Shopping Center, 
Inc. v. Town of Madison, 45 N.C. App. 249, 262 
S.E.2d 705 (1980). 
Exclusive to the Municipality. — A munic- 

ipal corporation is usually given express power 
by its charter to lay out and open streets. Such 
charter provisions are supplemented by our 
general statutes. Under the power thus con- 
ferred, the municipal authorities are the sole 
judges of the necessity or expediency of exercis- 
ing that right. The municipality’s power over its 
streets is exclusive. Waynesville _ vy. 
Satterthwait, 136 N.C. 226, 48 S.E. 661 (1904); 
Moore v. Meroney, 154 N.C. 158, 69 S.E. 838 
(1910); Michaux v. City of Rocky Mount, 193 
N.C. 550, 187 S.E. 663 (1927). 
Authorities of the county embracing 

such municipality are precluded from ex- 
ercising the same power within the same 
territory. Parsons v. Wright, 223 N.C. 520, 27 
S.E.2d 534 (1943). 

All or Part of Street May Be Closed. — 
Whether a street lies in a subdivision or is of 
other origin, the city may close all or part of it 
upon compliance with statutory procedure. 
Wofford v. North Carolina State Hwy. Comm’n, 
263 N.C. 677, 140 S.E.2d 376, cert. denied, 382 
U.S. 822, 86 S. Ct. 50, 15 L. Ed. 2d 67 (1965). 

But the closing of a street must not 
deprive a property owner of reasonable 
ingress or egress. Wofford v. North Carolina 
State Hwy. Comm’n, 263 N.C. 677, 140 S.E.2d 
376, cert. denied, 382 U.S. 822, 86S. Ct. 50, 15 

L. Ed. 2d 67 (1965). 
Diminution of Access from Change of 
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Grade Is Damnum Absque Injuria. — When 
a city acts for public convenience under the 
authority granted it by the legislature and 
raises or lowers the grade of a street, any 
diminution of access by an abutting property 
owner is damnum absque injuria. The abutting 
property owner can neither prevent the change 
by injunction nor recover damages for the di- 
minished value of his property, when the work 
is done in conformity with plans designated to 
promote public convenience. Thompson v. Sea- 
board Air Line R.R., 248 N.C. 577, 104 S.E.2d 
181 (1958). 
Abutting Owner Not Entitled to Dam- 

ages for Narrowing of Sidewalk. — An 
abutting owner may not recover from a city 
damages resulting to his property by reason of 
the fact that the abutting sidewalk has been 
narrowed in order to widen the street under 
orders of the city commissioners, the width of 
the street and sidewalk being within the sound 
discretion of the commissioners. Ham v. City of 
Durham, 205 N.C. 107, 170 S.E. 137 (1933). 
Demurrer to Action Challenging Closing 
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of Street at Railroad Grade Crossing Up- 
held. — Defendant town, in cooperation with 
federal and State authorities in procuring the 
construction of an underpass and the elimina- 
tion of two grade crossings, closed two of its 
streets at the railroad crossings. An action was 
thereupon instituted by property holders adja- 
cent to the railroad tracks and along one of the 
closed streets, alleging that the order closing 
the streets was ultra vires and resulted in the 
creation of a nuisance causing injury to plain- 
tiffs’ property. It was held that defendant town 
had authority to close the said streets at the 
crossings in the interest of the public welfare, 
in the exercise of a discretionary governmental 
power with which the courts could interfere 
only in instances of fraud or oppression consti- 
tuting a manifest abuse of discretion, and that 
as the closing did not constitute a nuisance or 
abuse of discretion, defendant town’s demurrer 
to the complaint was properly sustained. Sand- 
ers v. Atlantic Coast Line R.R., 216 N.C. 312, 4 
S.E.2d 902 (1939). 

OPINIONS OF ATTORNEY GENERAL 

Power of Municipalities to Regulate 
Streets. — This section grants municipalities 
authority to regulate public streets within mu- 
nicipalities, except to the extent power and 
control is vested in the Department of Trans- 
portation. See opinion of the Attorney General 
to Mr. Ralph D. Karpinos, Town Attorney, 
Chapel Hill, N.C., 58 N.C.A.G. 17 (1988). 

The Department of Transportation is vested 

with general regulatory authority over the use 
of State Highway System streets. The general 
grant of authority to municipalities over streets 
is subordinate to the Department of Transpor- 
tation’s rights and duties to maintain the State 
Highway System. See opinion of the Attorney 
General to Mr. Ralph D. Karpinos, Town Attor- 
ney, Chapel Hill, N.C., 58 N.C.A.G. 17 (1988). 

§ 160A-297. Streets under authority of Board of Transpor- 
tation. 

(a) A city shall not be responsible for maintaining streets or bridges under 
the authority and control of the Board of Transportation, and shall not be liable 
for injuries to persons or property resulting from any failure to do so. 

(b) Nothing in this Article shall authorize any city to interfere with the 
rights and privileges of the Board of Transportation with respect to streets and 
bridges under the authority and control of the Board of Transportation. (1925, 
c. 71, s. 3; 1957, c. 65, s. 11; 1971, c. 698, s. 1; 1973, c. 507, s. 5; 1987, c. 747, 
675.15) 

Editor’s Note. — Session Laws 1987, c. 747, 
which amended this section, effective August 7, 
1987, by deleting former subsection (b), which 
read “A city may, at its own expense, widen any 
street or bridge under the authority and control 
of the Board of Transportation, subject to the 
Board of Transportation’s engineering and de- 
sign specifications,” and redesignating former 
subsection (c) as present subsection (b), in s. 4 
provided: “This act shall not be construed to 
abrogate any agreement between the Depart- 

ment of Transportation and a municipality for 
the purpose of participating in a State highway 
system improvement project approved by the 
Board of Transportation under G.S. 143B- 
350(f)(4) if the agreement was approved by the 
Board of Transportation and executed prior to 
the effective date of this act. This act shall not 
apply to highway improvement projects identi- 
fied in the Department’s Transportation Im- 
provement Program 1987-1995 adopted by the 
Board of Transportation in December 1986 for 
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which local municipal participation in rights- 
of-way acquisition or construction or both is 
shown.” 

Section 25 of Session Laws 1987, c. 747 

CASE 

Subsection (a) is intended to apply 
where there is no contract between a city 
and the Board of Transportation and does 
not, per se, absolve a city from liability for 
injury, if any, imposed upon it by such contract. 
Matternes v. City of Winston-Salem, 286 N.C. 
1, 209 S.E.2d 481 (1974). 

Liability of City to Individual User for 
Failure to Make Repairs, etc., Contracted 
for. — An individual user of a street which is 
part of the State highway system who sustains 
personal injuries or property damage as the 
result of a dangerous condition of such street 
cannot maintain an action for damages against 
a city which contracted with the Board of 
Transportation to repair or remove such condi- 
tion and then did nothing whatsoever about it. 
Matternes v. City of Winston-Salem, 286 N.C. 
1, 209 S.E.2d 481 (1974). 

Liability of City for Dangerous Condi- 
tion on State Highway Within Its Borders. 
— When a city street becomes a part of the 
State highway system, the Board of Transpor- 
tation is responsible for its maintenance there- 
after, which responsibility includes the control 
of all signs and structures within the right-of- 
way. Therefore, in the absence of any control 
over a State highway within its border, a mu- 
nicipality has no liability for injuries resulting 
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provided that as used in the act, the word 
“municipality” means a “city” as defined by G.S. 
160A-1. 

NOTES 

from a dangerous condition of such street, un- 
less it created or increased such condition. 
Shapiro v. Toyota Motor Co., 38 N.C. App. 658, 
248 S.E.2d 868 (1978). 

City Not Responsible for “Controlled Ac- 
cess” Areas. — All areas within the boundaries 
of the “controlled access” area are part of the 
State Highway system and were excepted from 
contract between the city and NCDOT; thus, 
city was not responsible for dangerous condi- 
tions within the “controlled access” areas. 
Eakes v. City of Durham, 125 N.C. App. 551, 
481 S.E.2d 403 (1997). | 

As to the statutory obligations of the 
State Highway Commission (now Board of 
Transportation), see Milner Hotels, Inc. v. 
City of Raleigh, 271 N.C. 224, 155 S.E.2d 543 
(1967), decided under former statutory provi- 
sions. 

Applied in Dize Awning & Tent Co. v. City of 
Winston-Salem, 29 N.C. App. 297, 224 S.E.2d 
257 (1976). 

Cited in Colombo v. Dorrity, 115 N.C. App. 
81, 443 S.E.2d 752, cert. denied, 337 N.C. 689, 
448 §8.E.2d 517 (1994); Stancill v. City of Wash- 
ington, 29 N.C. App. 707, 225 S.E.2d 834 
(1976); Estate of Jiggetts v. City of Gastonia, 
128 N.C. App. 410, 497 S.E.2d 287 (1998). 

§ 160A-298. Railroad crossings. 

(a) A city shall have authority to direct, control, and prohibit the laying of 
railroad tracks and switches in public streets and alleys and to require that all 
railroad tracks, crossings, and bridges be constructed so as not to interfere 
with drainage patterns or with the ordinary travel and use of the public streets 
and alleys. 

(b) The costs of constructing, reconstructing, and improving public streets 
and alleys, including the widening thereof, within areas covered by railroad 
cross ties, including cross timbers, shall be borne equally by the city and the 
railroad company. The costs of maintaining and repairing such areas after 
construction shail be borne by the railroad company. 

(c) A city shall have authority to require the installation, construction, 
erection, reconstruction, and improvement of warning signs, gates, lights, and 
other safety devices at grade crossings, and the city shall bear ninety percent 
(90%) of the costs thereof and the railroad company shall bear ten percent 
(10%) of the costs. The costs of maintaining warning signs, gates, lights, and 
other safety devices installed after January 1, 1972, shall be borne equally by 
the city and the railroad company. The maintenance shall be performed by the 
railroad company and the city shall pay annually to the railroad company fifty 
percent (50%) of these costs. In maintaining maintenance cost records and 
determining such costs, the city and the railroad company shall use the same 
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methods and procedures as are now or may hereafter be used by the Board of 
Transportation. 

(d) Acity shall have authority to require that a grade crossing be eliminated 
and replaced by a railroad bridge or by a railroad underpass, if the council 
finds as a fact that the grade crossing constitutes an unreasonable hazard to 
vehicular or pedestrian traffic. In such event, the city shall bear ninety percent 
(90%) of the costs and the railroad company shall bear ten percent (10%) of the 
costs. If the city constructs a new street which requires a grade separation and 
which does not replace an existing street, the city shall bear all of the costs. If 
a railroad company constructs a new track across at grade, or under, or over an 
existing street, the railroad company shall pay the entire cost thereof. The city 
shall pay the costs of maintaining street bridges which cross over railroads. 
Railroad companies shall pay the cost of maintaining railroad bridges over 
streets, except that cities shall pay the costs of maintaining street pavement, 
sidewalks, street drainage, and street lighting where streets cross under 
railroads. 

(e) Whenever the widening, improving, or other changes in a street require 
that a railroad bridge be relocated, enlarged, heightened, or otherwise recon- 
structed, the city shall bear ninety percent (90%) of the costs and the railroad 
company shall bear ten percent (10%) of the costs. 

(f) It is the intent of this section to make uniform the law concerning the 
construction and maintenance of railroad crossings, bridges, underpasses, and 
warning devices within cities. To this end, all general laws and local acts in 
conflict with this section are repealed, and no local act taking effect on or after 
January 1, 1972, shall be construed to modify, amend, or repeal any portion of 
this section unless it specifically so provides by express reference to this 
section. (1917, c. 136, subch. 5, s. 1; 1919, cc. 136, 237; C.S., s. 2787; 1971, c. 
BUSmawpLOFS Hor 507) S252) 

Local Modification. — Town of Carrboro: 

1987, c. 476, s. 1; 1989, c. 644, s. 6. 

CASE NOTES 

Editor’s Note. — As to city’s control over App. 332, 566 S.E.2d 104, 2002 N.C. App. 
railroad crossings, see also the case notes toG.S. LEXIS 744 (2002). 
160A-296. Section allows a city to exercise its dis- 

Exercise of control over railroad cross- 
ings is within a municipality’s inherent 
police power. Cooper v. Town of Southern 
Pines, 58 N.C. App. 170, 293 S.E.2d 235 (1982). 

Authority Under This Section Does Not 
Constitute Duty. — The fact that a city has 
the authority to make certain decisions does 
not mean that the city is under an obligation to 
do so. The words “authority” and “power” are 
not synonymous with the word “duty”. When 
the Legislature intended to create a duty in this 
Chapter, it did so expressly. Cooper v. Town of 
Southern Pines, 58 N.C. App. 170, 293 S.E.2d 
235 (1982). 

In a wrongful death action arising from a 
motorist’s death after being struck by a train at 
a railroad crossing in a city, the city’s authority, 
under G.S. 160A-298(c), to require the installa- 
tion of warning devices at the crossing did not 
create a duty on its part to have such devices 
installed. Wilkerson v. Norfolk S. Ry., 151 N.C. 

cretion in requiring improvements at railroad 
crossings. There is no mandate of action. Coo- 
per v. Town of Southern Pines, 58 N.C. App. 
170, 298 S.E.2d 235 (1982). 
And Courts Will Not Interfere Absent 

Abuse of Discretion. — Courts will not inter- 
fere with discretionary powers conferred on a 
municipality for the public welfare unless the 
exercise (or non-exercise) of those powers is so 
clearly unreasonable as to constitute an abuse 
of discretion. Cooper v. Town of Southern Pines, 
58 N.C. App. 170, 293 S.E.2d 235 (1982). 
Unlike this section, § 160A-296(a)(2) cre- 

ates an affirmative duty of care. Cooper v. 
Town of Southern Pines, 58 N.C. App. 170, 293 
S.E.2d 235 (1982). 

Cost of Automatic Signal Devices at 
Railroad Crossings. — A city has authority, 
in the exercise of its police power, to promote 
public safety and convenience, to allocate to a 
railway company some portion of the costs of 
the installation and maintenance of automatic 
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signal devices at road crossings. Allocations so stitute an arbitrary taking of its property. 
made would constitute a denial of a railway Southern Ry. v. City of Winston-Salem, 275 
company’s constitutional right to substantive N.C. 465, 168 S.E.2d 396 (1969), decided under 
due process only if the proportion of the costs former § 160-200. 
allocated to it was so unreasonable as to con- 

§ 160A-299. Procedure for permanently closing streets 
and alleys. 

(a) When a city proposes to permanently close any street or public alley, the 
council shall first adopt a resolution declaring its intent to close the street or 
alley and calling a public hearing on the question. The resolution shall be 
published once a week for four successive weeks prior to the hearing, a copy 
thereof shall be sent by registered or certified mail to all owners of property 
adjoining the street or alley as shown on the county tax records, and a notice 
of the closing and public hearing shall be prominently posted in at least two 
places along the street or alley. If the street or alley is under the authority and 
control of the Department of Transportation, a copy of the resolution shall be 
mailed to the Department of Transportation. At the hearing, any person may 
be heard on the question of whether or not the closing would be detrimental to 
the public interest, or the property rights of any individual. If it appears to the 
satisfaction of the council after the hearing that closing the street or alley is 
not contrary to the public interest, and that no individual owning property in 
the vicinity of the street or alley or in the subdivision in which it is located 
would thereby be deprived of reasonable means of ingress and egress to his 
property, the council may adopt an order closing the street or alley. A certified 
copy of the order (or judgment of the court) shall be filed in the office of the 
register of deeds of the county in which the street, or any portion thereof, is 
located. 

(b) Any person aggrieved by the closing of any street or alley including the 
Department of Transportation if the street or alley is under its authority and 
control, may appeal the council’s order to the General Court of Justice within 
30 days after its adoption. In appeals of streets closed under this section, all 
facts and issues shall be heard and decided by a judge sitting without a jury. 
In addition to determining whether procedural requirements were complied 
with, the court shall determine whether, on the record as presented to the city 
council, the council’s decision to close the street was in accordance with the 
statutory standards of subsection (a) of this section and any other applicable 
requirements of local law or ordinance. 

No cause of action or defense founded upon the invalidity of any proceedings 
taken in closing any street or alley may be asserted, nor shall the validity of the 
order be open to question in any court upon any ground whatever, except in an 
action or proceeding begun within 30 days after the order is adopted. The 
failure to send notice by registered or certified mail shall not invalidate any 
ordinance adopted prior to January 1, 1989. 

(c) Upon the closing of a street or alley in accordance with this section, 
subject to the provisions of subsection (f) of this section, all right, title, and 
interest in the right-of-way shall be conclusively presumed to be vested in 
those persons owning lots or parcels of land adjacent to the street or alley, and 
the title of such adjoining landowners, for the width of the abutting land owned 
by them, shall extend to the centerline of the street or alley. 

The provisions of this subsection regarding division of right- of-way in street 
or alley closings may be altered as to a particular street or alley closing by the 
assent of all property owners taking title to a closed street or alley by the filing 
of a plat which shows the street or alley closing and the portion of the closed 
street or alley to be taken by each such owner. The plat shall be signed by each 
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property owner who, under this section, has an ownership right in the closed 
street or alley. 

(d) This section shall apply to any street or public alley within a city or its 
extraterritorial jurisdiction that has been irrevocably dedicated to the public, 
without regard to whether it has actually been opened. This section also 
applies to unopened streets or public alleys that are shown on plats but that 
have not been accepted or maintained by the city, provided that this section 
shall not abrogate the rights of a dedicator, or those claiming under a dedicator, 
pursuant to G.S. 136-96. 

(e) No street or alley under the control of the Department of Transportation 
may be closed unless the Department of Transportation consents thereto. 

(f) Acity may reserve its right, title, and interest in any utility improvement 
or easement within a street closed pursuant to this section. Such reservation 
shall be stated in the order of closing. Such reservation also extends to utility 
improvements or easements owned by private utilities which at the time of the 
street closing have a utility agreement or franchise with the city. 

(g) The city may retain utility easements, both public and private, in cases 
of streets withdrawn under G.S. 136-96. To retain such easements, the city 
council shall, after public hearing, approve a “declaration of retention of utility 
easements” specifically describing such easements. Notice by certified or 
registered mail shall be provided to the party withdrawing the street from 
dedication under G.S. 136-96 at least five days prior to the hearing. The 
declaration must be passed prior to filing of any plat or map or declaration of 
withdrawal with the register of deeds. 
maps, or declarations shall include the 

Any property owner filing such plats, 
city declaration with the declaration of 

withdrawal and shall show the utilities retained on any map or plat showing 
the withdrawal. (1971, c. 698, s. 1; 1973, 
s. 34, 1981, c. 401; c. 402, ss. 1, 2; 1989, 

Local Modification. — Wake: 1989, c. 279, 
s. 1; city of Charlotte: 1987, c. 426 (publication 
period reduced) ; city of Durham: 1973, c. 415; 
1985, c. 332; city of Statesville: 1987, c. 426 
(publication period reduced.) 

Editor’s Note. — Session Laws 1993, c. 149, 
which amended this section, provides in s. 2: 
“This act applies to any street closing order 
adopted on or after July 1, 1993, but does not 
apply to pending litigation.” 

c. 426, s. 47; c. 507, s. 5; 1977, c. 464, 
c. 254; 1998, c. 149, s. 1.) 

Session Laws 1993, c. 149, s. 3 provides: 

“This act does not affect any local modifications 
to G.S. 160A-299 which are not in conflict with 
the amendments made to G.S. 160A-299 by this 
act. If the local modification to G.S. 160A-299 
conflicts with the amendments made to GS. 
160A-299 made by this act, the amendments 
made by this act prevail to the extent of the 
conflict.” 

CASE NOTES 

Closing of Portion of Street. — The legis- 
lature did not intend to provide a town with'the 
authority to close a street only if the entire 
length and breadth of the street is closed; thus, 
a town may close only a portion of a street. 
Williamson v. Town of Surf City, 143 N.C. App. 
539, 545 S.E.2d 798, 2001 N.C. App. LEXIS 316 
(2001). 
Time to Contest Closing of Street. — A 

declaratory judgment action to contest the va- 
lidity of a proceeding to close a 30-foot wide 
strip of land adjacent to the plaintiff’s property 
was untimely where the complaint was filed 
more than 30 days after the adoption of the 
ordinance purporting to close the disputed strip 
of land. Groves v. Community Hous. Corp. of 
Haywood County, 144 N.C. App. 79, 548 S.E.2d 

535, 2001 N.C. App. LEXIS 345 (2001). 
Public Must Acquire Some Right in 

Street Before Municipality May Close it. — 
The language of subsections (a) and (d) clearly 
indicates that the public must have acquired 
some right in the street or alley before the 
municipality may act to close it. In re Easement 
of Right of Way, 90 N.C. App. 303, 368 S.E.2d 
639 (1988). 
Indexing of resolution closing a street 

under the name of the city, without also 
indexing it under the names of the abutting 
landowners who acquired the fee simple title to 
the portion closed, was all that was statutorily 
required. General Greene Inv. Co. v. Greene, 48 
N.C. App. 29, 268 S.E.2d 810, cert. denied, 301 
N.C. 235, 283 S.E.2d 132 (1980). 

367 



§160A-299.1 

Street Not to Be Utilized for Park. — 
Subsection (c) specifies that if a portion of the 
street is closed, the land would go to property 
owners on either side of the dedicated street; 
thus, closing a street pursuant to this section 
would not allow town to utilize the street for 
park purposes. Wooten v. Town of Topsail 
Beach, 127 N.C. App. 739, 493 S.E.2d 285 
(1997), cert. denied, 348 N.C. 78, 505 S.E.2d 
888 (1998). 
Construction of Public Facilities on Por- 

tion of Closed Street. — A town had author- 
ity to close a street pursuant to this section 
where the town intended to use a portion of the 
closed street to construct public facilities, pro- 
vided the town complied with the procedural 
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requirements of this section. Williamson v. 
Town of Surf City, 143 N.C. App. 539, 545 
S.E.2d 798, 2001 N.C. App. LEXIS 316 (2001). 

Collateral Attack on Notice Precluded. 
— Where all abutting owners consented to a 
closing, no other notices by mail to landowners 
were required by former G.S. 153-9(17), and 
subsequent owners of property who purchased 
on the representation that an adjacent street 
was open could not collaterally attack the city 
council’s finding that notice of the hearing was 
duly published. General Greene Inv. Co. v. 
Greene, 48 N.C. App. 29, 268 S.E.2d 810, cert. 
denied, 301 N.C. 235, 283 S.E.2d 132 (1980). 

Cited in Homebuilders Ass’n v. City of Char- 
lotte, 336 N.C. 37, 442 S.E.2d 45 (1994). 

§ 160A-299.1. Applications for intermittent closing of 
roads within watershed improvement project 
by municipality; notice; costs; markers. 

(a) Upon proper application by the board of commissioners of a drainage 

district established under the provisions of Chapter 156 of the General 

Statutes by the board of trustees of a watershed improvement district 

established under the provisions of Article 2 of Chapter 139 of the General 

Statutes, by the board of county commissioners of any county operating a 

county watershed improvement program under the provisions of Article 3 of 

Chapter 139 of the General Statutes, by the board of commissioners of any 

watershed improvement commission appointed by a board of county commis- 

sioners, or by the board of supervisors of any soil and water conservation 

district designated by a board of county commissioners to exercise authority in 

carrying out a county watershed improvement program, any municipality for 

roads or streets coming under its jurisdictional control is hereby authorized to 

permit the intermittent closing of any highway or public road within the 
boundaries of any watershed improvement project operated by the applicants, 
whenever in the judgment of the municipality it is necessary to do so, and 
when the highway or public road will be intermittently subject to inundation 
by floodwaters retained by an approved watershed improvement project. 

(b) Before any permit may be issued for the temporary inundation and 
closing of such a road, an application for such permit shall be made to the 
appropriate municipality by the public body having jurisdiction over the 
watershed improvement project. The application shall specify the highway, 
road, or street involved, and shall request that a permit be granted to the 
applicant public body to allow the intermittent closing of the road. 

(c) Upon receipt of such an application the municipality shall give public 
notice of the proposed action by publication in a newspaper of general 
circulation in the county or counties, within which the proposed intermittent 
closing of road or roads would occur; and such notices shall contain a 
description of the places of beginning and the places of ending of such 
intermittent closing. In addition, the municipality shall give notice to all public 
utilities or common carriers having facilities located within the rights-of-way 
of any roads being closed by mailing copies of such notices to the appropriate 
offices of the public utility or common carrier having jurisdiction: over the 
affected facilities of the public utility or common carrier. Not sooner than 14 
days after publication and mailing of notices, the municipality may issue its 
permit with respect to such road. 

(d) All cost in connection with the publication and mailing of notices shall be 
paid by the applicant. In the event any municipality issues a permit allowing 
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the intermittent closing of a road, the permit shall contain a provision that the 
applicant public body having jurisdiction over the watershed improvement 
project causing the potential flooding shall cause suitable markers to be 
installed on the road to advise the general public of the intermittent closing of 
the road. (1975, c. 639, s. 2.) 

§ 160A-300. Traffic control. 

A city may by ordinance prohibit, regulate, divert, control, and limit 
pedestrian or vehicular traffic upon the public streets, sidewalks, alleys, and 
bridges of the city. (1917, c. 136, subch. 5, s. 1;:1919, cc: 136, 237; C.S., s: 2787; 
1941, c. 153, ss. 1, 2; c. 272; 1947, c. 7; 1953, c. 171; 1965, c. 945; 1971, c. 698, 
s. 1.) 

Legal Periodicals. — For note on trend 
away from governmental immunity to liability 

CASE 

Editor’s Note. — Most of the cases cited 
below were decided under former G.S. 160-200. 
Ordinances under this section are pre- 

sumed to be valid, and the courts will not 
declare them invalid unless they are clearly 
shown to be so. Wenco Mgt. Co. v. Town of 
Carrboro, 53 N.C. App. 480, 281 S.E.2d 74 
(1981). 
Section Does Not Impose Affirmative 
Duty. — This section grants cities discretion- 
ary authority, but imposes no affirmative duty 
on them to control vehicular traffic on the 
public streets of the city. Talian v. City of 
Charlotte, 98 N.C. App. 281, 390 S.E.2d (EY 
aff'd, 327 N.C. 629, 398 S.E.2d 330 (1990). 
Authority to Regulate Traffic and Use of 

Streets. — Every municipal corporation has 
specific statutory authority to adopt such ordi- 
nances for the regulation and use of its streets 
as it deems best for the public welfare of its 
citizens and to provide for the regulation and 
diversion of vehicular traffic upon its streets. 
Gene’s, Inc. v. City of Charlotte, 259 N.C. 118, 
129 S.E.2d 889 (1963). 
As to municipality’s right to install traf- 

fic control signals, see Upchurch v. Hudson 
Funeral Home, 263 N.C. 560, 140 S.E.2d 17 
(1965); Rappe v. Carr, 4 N.C. App. 497, 167 
S.E.2d 48 (1969). 

Installation and Maintenance of Traffic 
Lights as Discretionary Governmental 
Function. — The installation and mainte- 
nance of traffic lights by a municipality is in the 

for a defective traffic signal, see 6 Wake Forest 
Intra. L. Rev. 518 (1970). 

NOTES 

interest of the public safety in the exercise of 
the police power and is a discretionary govern- 
mental function. Hodges v. City of Charlotte, 
214 N.C. 737, 200 S.E. 889 (1939). 

In the installation and maintenance of traffic 
light signals, a city exercises a discretionary 
governmental function solely for the benefit of 
the public and may not be held liable for the 
negligence of its officers and agents in respect 
thereto. Hamilton v. Hamlet, 238 N.C. 741, 78 
S.E.2d 770 (1953). 

The installation and maintenance of electri- 
cal traffic control signals in and by municipali- 
ties is a governmental function and not a pro- 
prietary or corporate function. Rappe v. Carr, 4 
N.C. App. 497, 167 S.E.2d 48 (1969). 

Private Store Not Responsible for Traf- 
fic Control. — The duty to provide for traffic 
control on public streets in a municipality is 
charged by statute to the city. Defendant corpo- 
ration, an outlet store, had no duty to provide 
for a crossing guard, warning lights or other 
traffic control devices over a city street, nor any 
duty to warn of the hazard of jaywalking across 
such a busy thoroughfare. Laumann vy. 
Plakakis, 84 N.C. App. 131, 351 S.E.2d 765 
L987). 

Applied in Cucina v. City of Jacksonville, 
138 N.C. App. 99, 530 S.E.2d 353, 2000 N.C. 
App. LEXIS 547 (2000), review denied, 352 
N.C. 588, 544 S.E.2d 778 (2000). 

Cited in Lonon v. Talbert, 103 N.C. App. 686, 
407 S.E.2d 276 (1991). 

§ 160A-300.1. Use of traffic control photographic systems. 
(a) A traffic control photographic system is an electronic system consisting 

of a photographic, video, or electronic camera and a vehicle sensor installed to 
work in conjunction with an official traffic control device to automatically 
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produce photographs, video, or digital images of each vehicle violating a 

standard traffic control statute or ordinance. 

(b) Any traffic control photographic system or any device which is a part of 

that system, as described in subdivision (a) of this section, installed on a street 

or highway which is a part of the State highway system shall meet require- 

ments established by the North Carolina Department of Transportation. Any 

traffic control system installed on a municipal street shall meet standards 

established by the municipality and shall be consistent with any standards set 

by the Department of Transportation. 

(b1) Any traffic control photographic system installed on a street or highway 

must be identified by appropriate advance warning signs conspicuously posted 

not more than 300 feet from the location of the traffic control photographic 

system. All advance warning signs shall be consistent with a statewide 

standard adopted by the Department of Transportation in conjunction with 

local governments authorized to install traffic control photographic systems. 

(c) Municipalities may adopt ordinances for the civil enforcement of G.S. 

90-158 by means of a traffic control photographic system, as described in 

subsection (a) of this section. Notwithstanding the provisions of G.S. 20-176, in 

the event that a municipality adopts an ordinance pursuant to this section, a 

violation of G.S. 20-158 at a location at which a traffic control photographic 

system is in operation shall not be an infraction. An ordinance authorized by 

this subsection shall provide that: 
(1) The owner of a vehicle shall be responsible for a violation unless the 

owner can furnish evidence that the vehicle was, at the time of the 

violation, in the care, custody, or control of another person. The owner 

of the vehicle shall not be responsible for the violation if the owner of 

the vehicle, within 30 days after notification of the violation, furnishes 

the officials or agents of the municipality which issued the citation 

either of the following: 
a. An affidavit stating the name and address of the person or 

company who had the care, custody, and control of the vehicle. 

b. An affidavit stating that the vehicle involved was, at the time, 

stolen. The affidavit must be supported with evidence that 

supports the affidavit, including insurance or police report infor- 

mation. 
(1a) Subdivision (1) of this subsection shall not apply, and the registered 

owner of the vehicle shall not be responsible for the violation, if notice 

of the violation is given to the registered owner of the vehicle more 

than 90 days after the date of the violation. 

(2) A violation detected by a traffic control photographic system shall be 

deemed a noncriminal violation for which a civil penalty of fifty 

dollars ($50.00) shall be assessed, and for which no points authorized 

by G.S. 20-16(c) shall be assigned to the owner or driver of the vehicle 

nor insurance points as authorized by G.S. 58-36-65. 

(3) The owner of the vehicle shall be issued a citation which shall clearly 

state the manner in which the violation may be challenged, and the 

owner shall comply with the directions on the citation. The citation 

shall be processed by officials or agents of the municipality and shall 

be forwarded by personal service or first-class mail to the address 

given on the motor vehicle registration. If the owner fails to pay the 

civil penalty or to respond to the citation within the time period 

specified on the citation, the owner shall have waived the right to 
contest responsibility for the violation, and shall be subject to a civil 
penalty not to exceed one hundred dollars ($100.00). The municipality 
may establish procedures for the collection of these penalties and may 
enforce the penalties by civil action in the nature of debt. 
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(4) The municipality shall institute a nonjudicial administrative hearing 
to review objections to citations or penalties issued or assessed under 
this section. 

(d) This section applies only to the Cities of Albemarle,Charlotte, Durham, 
Fayetteville, Greensboro, Greenville, Hi 
Mount, and Wilmington, to the Towns 0 
Matthews, Nags Head, Pineville, and S 

gh Point, Lumberton, Newton, Rocky 
f Chapel Hill, Cornelius, Huntersville, 

pring Lake, and to the municipalities in 
Union County. (1997-216, ss. 1, 2: 1999-17, s. 1; 1999-181, ss. 1, 2; 1999-182, s. 
2; 1999-456, s. 48(c); 2000-37, s. 1; 2000-97, s. 2; 2001-286, ss. 1, 2; 2001-487, 
s. 37; 2003-86, s. 1; 2003-380, s. 2.) 

Local Modification. — Town of Chapel Hill: 
2000-97, s. 2(b). 
Use of Traffic Control Photographic Sys- 

tems in Wake County and the City of Con- 
cord. — Sessions Laws 2001-286, ss. 3, 4, as 
amended by Session Laws 2003-380, s. 3, en- 
acted local laws governing the use of traffic 
control photographic systems in Wake County 
and the City of Concord. 

Editor’s Note. — Session Laws 1997-216, s. 
1, effective June 23, 1997, enacted this section 
and s. 2 made it effective as to the city of 
Charlotte. Session Laws 1999-17, s. 1, effective 
April 17, 1999, added the city of Fayetteville. 
Session Laws 1999-181, effective January 1, 
2000, in s. 1, added subsection (b1), added “nor 
insurance points as authorized by G.S. 58-36- 
65” at the end of subdivision (c)(2), and in s. 2, 
added the cities of Greensboro, High Point, and 
Rocky Mount. Session Laws 1999-182, effective 
January 1, 2000, ins. 1 made the same changes 
as were made by Session Laws 1999-181, s. 1, 
and in s. 2 added Charlotte, Fayetteville, 
Greenville, Wilmington, and Greensboro and 
the towns of Huntersville, Matthews, and 
Cornelius. Session Laws 1999-456, s. 48(c), 

effective August 13, 1999, and designed to re- 
solve duplicate enactments by Session Laws 
1999-181 and 1999-182, repealed Session Laws 
1999-182, ss. 1 and 2, and rewrote Session 
Laws 1997-216, s. 2, as amended by Session 
Laws 1999-17 and Session Laws 1999-181, to 
add the city of Wilmington, and the towns of 
Cornelius, Huntersville, and Matthews. Ses- 
sion Laws 2000-37, s. 1, effective June 30, 2000, 
added the cities of Greenville and Lumberton, 
and the town of Pineville. Session Laws 2000- 
97, s. 2, effective July 10, 2000, added the town 
of Chapel Hill. The section has been codified at 
the direction of the Revisor of Statutes. 

Effect of Amendments. — Session Laws 
2003-86, s. 1, effective May 28, 2003, in subsec- 
tion (d), added “Newton” and “Spring Lake” to 
the list of localities to which the section applies. 

Session Laws 2003-380, s. 2, effective August 
1, 2003, rewrote subdivision (c)(1); and added 
subdivision (c)(1a). 

Legal Periodicals. — For recent develop- 
ment, “Picture It: Red Light Cameras Abide by 
the Law of the Land,” see 80 N.C.L. Rev. 1879 
(2002). 

CASE NOTES 

Due Process. — Because G.S. 160A- 
300.1(c)(4) and a city ordinance promulgated 
pursuant to it provided an adequate method to 
challenge the legality of a city’s program to 
catch red-light violators by use of automatic 
cameras at intersections, plaintiff's indepen- 

§ 160A-301. Parking. 

dent action presenting such a challenge was 
properly dismissed. Structural Components 
Int. Inc. v. City of Charlotte, 154 N.C. App. 119, 
573 S.E.2d 166, 2002 N.C. App. LEXIS 1418 
(2002). 

(a) On-Street Parking. — A city may by ordinance regulate, restrict, and 
prohibit the parking of vehicles on the public streets, alleys, and bridges within 
the city. When parking is permitted for a specified period of time at a particular 
location, a city may install a parking meter at that location and require any 
person parking a vehicle therein to place the meter in operation for the entire 
time that the vehicle remains in that location, up to the maximum time 
allowed for parking there. Parking meters may be activated by coins or tokens. 
Proceeds from the use of parking meters on public streets must be used to 
defray the cost of enforcing and administering traffic and parking ordinances 
and regulations. 
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(b) Off-Street Parking. — A city may by ordinance regulate the use of lots, 

garages, or other facilities owned or leased by the city and designated for use 

by the public as parking facilities. The city may impose fees and charges for the 

use of these facilities, and may provide for the collection of these fees and 

charges through parking meters, attendants, automatic gates, or any other 

feasible means. The city may make it unlawful to park any vehicle in an 

off-street parking facility without paying the established fee or charge and may 

ordain other regulations pertaining to the use of such facilities. 

Revenues realized from off-street parking facilities may be pledged to 

amortize bonds issued to finance such facilities, or used for any other public 

purpose. 
(c) Nothing contained in Public Law 

Laws 1937, Chapter 407, Section 61, sh 
s 1921, Chapter 2, Section 29, or Public 

all be construed to affect the validity of 

a parking meter ordinance or the revenues realized therefrom. 

(d) The governing body of any city may, by ordinance, regulate the stopping, 

standing, or parking of vehicles in specified areas of any parking areas or 

driveways of a hospital, shopping center, apartment house, condominium 

complex, or commercial office complex, or any other privately owned public 

vehicular area, or prohibit such stopping, standing, or parking during any 

specified hours, provided the owner or person in general charge of the 

operation and control of that area requests in writing that such an ordinance 

be adopted. The owner of a vehicle parked in violation of an ordinance adopted 

pursuant to this subsection shall be deemed to have appointed any appropriate 

law-enforcement officer as his agent for the purpose of arranging for the 

transportation and safe storage of such vehicle. : 

(e) The registered owner of a vehicle that has been leased or rented to 

another person or company shall not be liable for a violation of an ordinance 

adopted pursuant to this section if, after receiving notification of the civil 

violation within 90 days of the date of occurrence, the owner, within 30 days 

thereafter, files with the officials or agents of the municipality an affidavit 

including the name and address of the person or company that leased or rented 

the vehicle. If notification is given to the owner of the vehicle after 90 days have 

elapsed from the date of the violation, t 

name and address of the lessee or ren 
he owner is not required to provide the 

ter, and the owner shall not be held 

responsible for the violation. (1917, c. 136, subch. 5, s. 1; 1919, cc. 136, 237; 

C.S., s. 2787; 1941, c. 153, ss. 1, 2; c. 272; 1947, c. 7; 1953, ¢. 171; 1965, c. 945; 

1971, c. 698, s. 1; 1973, c. 426, s. 48; 1979, c. 745, s. 2; 2003-380, s. 1.) 

Local Modification. — City of Ashville: 

2001-46, s. 2, 2003-165, s. 1; city of Fayetteville: 

1991 (Reg. Sess., 1992), c. 952; city of 
Greenville: 2001-46; city of Wilmington: 2001-9; 
town of Chapel Hill: 2000-97, s. 3; 2001-46; 
town of Carolina Beach: 2001-9; town of Kure 

Beach: 2001-9; town of Wrightsville Beach: 

1998-86. 

Effect of Amendments. — Session Laws 

2003-380, s. 1, effective August 1, 2003, added 

subsection (e). 

CASE NOTES 

Editor’s Note. — Most of the cases cited 
below were decided under former G.S. 160- 
200(3 Ll). 
A municipality may require a motorist 

who parks his vehicle in a parking meter 
zone to set the meter in operation by de- 
positing a coin, provided that the deposit of 
the coin is the method selected by its governing 
body in the exercise of its discretion for the 
purpose of regulating parking in the interest of 
the public convenience and not as a revenue 

raising measure. State v. Scoggin, 236 N.C. 1, 
72) $.E. 20°97 (1952). 
The deposit of a coin by a motorist at the 

time of parking, to activate the parking 
meter, is not a fee, charge or toll for using the 
parking space, but is simply the method 
adopted by the governing authorities of the city 
for putting the meter in operation, and the 
revenue derived therefrom is expressly set 
apart and dedicated to a particular use by the 
legislature. Britt v. City of Wilmington, 236 
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N.C. 446, 73 S.E.2d 289 (1952), 
But Revenue Derived Therefrom Is in 

the Nature of a Tax. — The revenue derived 
from on-street parking facilities is exacted in 
the performance of a governmental function, 
and must be set apart and used for a specific 
purpose. By whatever name called, it is in the 
nature of a tax. Britt v. City of Wilmington, 236 
N.C. 446, 73 S.E.2d 289 (1952). 

Validity of Making Parking Privilege 
Dependent on Amount of Money Placed in 
Meter. — Where a municipal ordinance pre- 
scribed that parking in a designated zone 
should be limited to one hour, a motorist could 
not be convicted of overtime parking for park- 
ing in such zone for less than the prescribed 
one-hour period; hence, an additional provision 
of the ordinance, that a motorist would be 
subject to criminal prosecution if he parked in 
the one-hour zone for longer than 12 minutes 
upon the deposit of a one-cent coin or 24 min- 
utes upon the deposit of two one-cent coins for 
successive periods, was unconstitutional as be- 
ing discriminatory and as making the period of 
time dependent not upon public convenience 
but upon the amount of money deposited. State 
v. Scoggin, 236 N.C. 1, 72 S.E.2d 97 (1952), 
Where a municipal ordinance prescribes one- 

hour and two-hour parking meter zones upon 
the deposit of a five-cent coin, the ordinance 
may permit, by nonpenal provisions, that a 
motorist may deposit a one-cent coin for a 
shorter length of time, provided the motorist is 
permitted, by depositing additional pennies, 
not to exceed a total of five, to remain in the 
parking space for the total length of time pre- 

ART. 15. STREETS, ETC. §160A-302.1 

scribed by the ordinance for such zone. State v. 
Scoggin, 236 N.C. 1, 72 S.E.2d 97 (1952). 
Contract Binding City to Enact Parking 

Meter Ordinance Not Authorized. — A mu- 
nicipality may not bind itself to enact or enforce 
on-street and off-street parking regulations by 
penal ordinance for the period during which 
bonds issued to provide off-street parking facil- 
ities should be outstanding, since it may not 
contract away or bind itself in regard to its 
freedom to enact governmental regulations. 
Britt v. City of Wilmington, 236 N.C. 446, 73 
S.E.2d 289 (1952). But see, Town of Graham v. 
Karpark Corp., 194 F.2d 616 (4th Cir. 1952), 
upholding a contract with a parking meter 
manufacturer whereby city agreed to enact and 
enforce ordinances requiring parking meters 
until the meters were paid for. 

City ordinance prohibiting parking of 
automobiles on one side of a street on 
certain blocks where, because of the narrow- 
ness of the street, there was insufficient room 
for cars to pass between parked cars and a 
streetcar track in the street, was valid in the 
light of former G.S. 160-200(31). State v. 
Carter, 205 N.C. 761, 172 S.E. 415 (1934). 
Parking Improvements Permissible. — 

Parking improvements made by town consti- 
tuted permissible on-street parking; thus, the 
trial court erred in granting plaintiff’s motion 
for summary judgment. March v. Town of Kill 
Devil Hills, 125 N.C. App. 151, 479 S.E.2d 252 
(1996). 

Cited in Cauble v. City of Asheville, 45 N.C. 
App. 152, 263 S.E.2d 8 (1980). 

OPINIONS OF ATTORNEY GENERAL 

As to the validity of subsection (b), inso- 
far as it authorizes criminal sanctions to en- 
force parking regulations in municipally owned 
off-street parking facilities, in light of Britt v. 

City of Wilmington, 236 N.C. 446, 73 S.E.2d 
289 (1952), see opinion of Attorney General to 
Mr. Rufus C. Boutwell, Jr, 43 N.C.A.G. 141 
(1973). 

§ 160A-302. Off-street parking facilities. 
A city shall have authority to own, acquire, establish, regulate, operate, and 

control off-street parking lots, parking garages, and other facilities for parking 
motor vehicles, and to make a charge for the use of such facilities. (19 17,.c..136, 
Supch..o;8..1;,1919, cc. 136, 237; C.S., s. 2787: 1941, c. 153, ss. 1, 2; c. 272; 1947, 
Gah; pas, Cc: L/1; 1965, c..945; 1971, ¢..698; s..1) 

§ 160A-302.1. Fishing from bridges regulated. 
The governing body of any city is hereby authorized to enact an ordinance 

prohibiting or regulating fishing from any bridge for the purpose of protecting 
persons fishing on the bridge from passing vehicular or rail traffic. Such 
ordinance may also prohibit or regulate fishing from any bridge one mile 
beyond the corporate limits of the city where the board or boards of county 
commissioners by resolution agree to such prohibition or regulation; provided, 
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however, that the board or boards of county commissioners may upon 30 days’ 

written notice withdraw their respective approval of the municipal ordinance, 

and that ordinance shall have no further effect within that county's jurisdic- 

tion. The ordinance shall provide that signs shall be posted on any bridge 

where fishing is prohibited or regulated reflecting such prohibition or regula- 

tion. In any event, no one may fish from the drawspan of any regularly 

attended drawbridge. 
The police department of the city is hereby vested with the jurisdiction and 

authority to enforce any ordinance passed pursuant to this section. 

The authority granted under the provisions of this section shall be subject to 

the authority of the Board of Transportation to prohibit fishing on any bridge 

on the State highway system. (1971, c. 690, ss. 2, 3, 6; ¢. 896, s. 15; 1973, c. 426, 

s. 49; c. 507, s. 5.) 

Editor’s Note. — This section was originally 200. It was transferred to its present position 

codified as subdivision (47) of former G.S. 160- by Session Laws 1971, c. 896, s. 15. 

§ 160A-303. Removal and disposal of junked and aban- 

doned motor vehicles and motor vehicles that 

constitute a safety hazard. 

(a) Acity may by ordinance prohibit the abandonment of motor vehicles on 

the public streets or on public or private property within the city, and may 

enforce any such ordinance by removing and disposing of junked or abandoned 

motor vehicles according to the procedures prescribed in this section. 

(b) A motor vehicle is defined to include all machines designed or intended 

to travel over land or water by self-propulsion or while attached to any 

self-propelled vehicle. 
(b1) An abandoned motor vehicle is one that: 

(1) Has been left upon a street or highway in violation of a law or 

ordinance prohibiting parking; or 
(2) ; left on property owned or operated by the city for longer than 24 

ours; or 
(3) Is left on private property without the consent of the owner, occupant, 

or lessee thereof for longer than two hours; or 

(4) Is left on any public street or highway for longer than seven days. 

(b2) A junked motor vehicle is an abandoned motor vehicle that also: 

(1) Is partially dismantled or wrecked; or 
(2) Cannot be self-propelled or moved in the manner in which it was 

originally intended to move; or 
(3) Is more than five years old and worth less than one hundred dollars 

($100.00); or 
(4) Does not display a current license plate. 

(c) Any junked or abandoned motor vehicle found to be in violation of an 

ordinance adopted under this section may be removed to a storage garage or 

area, but no such vehicle shall be removed from private property without the 

written request of the owner, lessee, or occupant of the premises unless the 
council or a duly authorized city official or employee has declared it to be a 

health or safety hazard. The city may require any person requesting the 
removal of a junked or abandoned motor vehicle from private property to 
indemnify the city against any loss, expense, or liability incurred because of 
the removal, storage, or sale thereof. When an abandoned or junked motor 
vehicle is removed, the city shall give notice to the owner as required by G.S. 
20-219.11(a) and (b). 

(d) Hearing Procedure. — Regardless of whether a city does its own removal 
and disposal of motor vehicles or contracts with another person to do so, the 
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city, shall provide a hearing procedure for the owner. For purposes of this subsection, the definitions in G.S. 20-219.9 apply. 
(1) Ifthe city operates in such a wa 

is responsible for collecting to 
Chapter 20, apply. 

y that the person who tows the vehicle 
wing fees, all provisions of Article 7A, 

(2) If the city operates in such a way that it is responsible for collecting 
towing fees, it shall: 
a. Provide by contract or ordinance for a schedule of reasonable 

towing fees, 
b. Provide a procedure for a 

towing, 
prompt fair hearing to contest the 

c. Provide for an appeal to district court from that hearing, 
. Authorize release of the vehicle at any time after towing by the 

posting of a bond or paying of the fees due, and 
e. Provide a sale procedure similar to that provided in G.S. 44A-4, 

44A-5, and 44A-6, except that no hearing in addition to the 
probable cause hearing is required. If no one purchases the 
vehicle at the sale and if the value of the vehicle is less than the 
amount of the lien, the city may destroy it. 

(e) Repealed by Session Laws 1983, c. 420, s. 13. 
(f) No person shall be held to answer in any civil or criminal action to any owner or other person legally entitled to the possession of any abandoned, lost, or stolen motor vehicle for disposing of the vehicle as provided in this section. (g) Nothing in this section shall apply to any vehicle in an enclosed building or any vehicle on the premises of a business enterprise being operated in a lawful place and manner if the vehicle is necessary to the operation of the enterprise, or to any vehicle in an appropriate storage place or depository maintained in a lawful place and manner by the city. 
(h) Repealed by Session Laws 1983, c. 420, s. 13, effective July 1, 1983. (1965, c. 1156; 1967, cc. 1215, 1250; 1971, c. 698, s. 1; 1973, c. 426, s. 50; 1975, c. 716, s. 5; 1983, c. 420, ss. 11-13; 1997-456. s. 27.) 

Editor’s Note. — The subsection (b1) and 
(b2) designations were inserted pursuant to 
Session Laws 1997-456, s. 27 which authorized 
the Revisor of Statutes to renumber or reletter 
sections and parts of sections having a number 
or letter designation that is incompatible with 

the General Assembly’s computer database. 
Local Modification. — City of Durham: 

1987, c. 755; city of Winston-Salem: Togo, C. OZ. 
s. 1; 2000-104, s. 1; town of Carrboro: 1987, c. 
476, s. 1; town of Garner: 1979, c. 270. 

CASE NOTES 

A city may make provision for the re- 
moval of motor vehicles abandoned or dis- 
abled in its streets so as to promote the free 
flow of traffic therein. S & R Auto & Truck Serv., 

Inc. v. City of Charlotte, 268 N.C. 374, 150 
S.E.2d 743 (1966), decided under former § 160- 
200(44). 

§ 160A-303.1. Regulation of the placing of trash, refuse 
and garbage within municipal limits. 

The governing body of any municipality is hereby authorized to enact an ordinance prohibiting the placing, 
trash, refuse or garbage upon a 

discarding, disposing or leaving of any 
street or highway located within that municipality or upon property owned or operated by the municipality unless 

such garbage, refuse or trash is placed in a designated location or container for 
removal by a specific garbage or trash service collector. Any ordinance adopted pursuant hereto may prohibit the placing, discarding, disposing or leaving of 
any trash, refuse or garbage upon private property located within the munic- 
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ipality without the consent of the owner, occupant, or lessee thereof and may 

provide that the placing, discarding, disposing or leaving of the articles 

forbidden by this section shall, for each day or portion thereof the articles or 

matter are left, constitute a separate offense. 

The governing body of a municipality, in any ordinance adopted pursuant 

hereto, may provide that a person who violates the ordinance may be punished 

by a fine not exceeding fifty dollars ($50.00) or imprisoned not exceeding 30 

days, or both, for each offense. (1973CT953') 

§ 160A-303.2. Regulation of abandonment of junked motor 

vehicles. 

(a) A municipality may by ordinance regulate, restrain or prohibit the 

abandonment of junked motor vehicles on public grounds and on private 

property within the municipality’s ordinance-making jurisdiction upon a 

finding that such regulation, restraint or prohibition is necessary and desir- 

able to promote or enhance community, neighborhood or area appearance, and 

may enforce any such ordinance by removing or disposing of junked motor 

vehicles subject to the ordinance according to the procedures prescribed in this 

section. The authority granted by this section shall be supplemental to any 

other authority conferred upon municipalities. Nothing in this section shall be 

construed to authorize a municipality to require the removal or disposal of a 

motor vehicle kept or stored at a bona fide “automobile graveyard” or 

“unkyard” as defined in G.S. 136-143. 

For purposes of this section, the term “unked motor vehicle” means a vehicle 

that does not display a current license plate and that: 

(1) Is partially dismantled or wrecked; or 

(2) Cannot be self-propelled or moved in the manner in which it originally 

was intended to move; or 

(3) Is more than five years old and appears to be worth less than one 

hundred dollars ($100.00). 
(al) Any junked motor vehicle found to be in violation of an ordinance 

adopted pursuant to this section may be removed to a storage garage or area, 

but no such vehicle shall be removed from private property without the written 

request of the owner, lessee, or occupant of the premises unless the council or 

a duly authorized city official or employee finds in writing that the aesthetic 

benefits of removing the vehicle outweigh the burdens imposed on the private 

property owner. Such finding shall be based on a balancing of the monetary 

loss of the apparent owner against the corresponding gain to the public by 

promoting or enhancing community, neighborhood or area appearance. The 

following, among other relevant factors, may be considered: 

(1) Protection of property values; 
(2) Promotion of tourism and other economic development opportunities; 

(3) Indirect protection of public health and safety; 

(4) Preservation of the character and integrity of the community; and 

(5) Promotion of the comfort, happiness, and emotional stability of area 

residents. 
(a2) The city may require any person requesting the removal of a junked or 

abandoned motor vehicle from private property to indemnify the city against 

any loss, expense, or liability incurred because of the removal, storage, or sale 

thereof. When an abandoned or junked motor vehicle is removed, the city shall 

give notice to the owner as required by G.S. 20-219.11(a) and (b). 

(a3) Hearing Procedure. — Regardless of whether a city does its own 

removal and disposal of motor vehicles or contracts with another person to do 

so, the city shall provide a prior hearing procedure for the owner. For purposes 

of this subsection, the definitions in G.S. 20-219.9 apply. 
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(1) If the city operates in such a way that the person who tows the vehicle 
is responsible for collecting towing fees, all provisions of Article 7A, 
Chapter 20, apply. 

(2) If the city operates in such a way that it is responsible for collecting 
towing fees, it shall: 
a. Provide by contract or ordinance for a schedule of reasonable 

towing fees, 
b. Provide a procedure for a 

towing, 
c. Provide for an appeal to district court from that hearing, 

. Authorize release of the vehicle at any time after towing by the 
posting of a bond or paying of the fees due, and 

e. Provide a sale procedure similar to that provided in G.S. 44A-4, 
44A-5, and 44A-6, except that no hearing in addition to the 
probable cause hearing is required. If no one purchases the 
vehicle at the sale and if the value of the vehicle is less than the 
amount of the lien, the city may destroy it. 

(a4) Any person who removes a vehicle pursuant to this section shall not be held liable for damages for the removal of the vehicle to the owner, lienholder or other person legally entitled to the possession of the vehicle removed; however, any person who intentionally or negligently damages a vehicle in the removal of such vehicle, or intentionally or negligently inflicts injury upon any 

prompt fair hearing to contest the 

person in the removal of such vehicle, 
(b) Any ordinance adopted pursuant 

tion against removing or disposing of 
regular basis for business or personal u 
1987, c. 42, s. 2; c. 451, s. 2; 1989, c. 3° 

Local Modification. — City of Albemarle: 
2002-80, s. 1; city of Greenville: 1998-80; city of 
Lumberton: 1995, c. 53, ss. 1, 2; city of Winston- 
Salem: 2000-104, s. 2. 

Editor’s Note. — As enacted by Session 
Laws 1983, c. 841, s. 2, effective October 1, 
1983, this section was applicable only to munic- 
ipalities in the Counties of Dare, Stokes, 
Alleghany, Carteret and Columbus. Subse- 
quently, Session Laws 1985, c. 737, s. 2, effec- 
tive July 12, 1985, amended this section by 
making it applicable to an additional 19 coun- 

may be held liable for damages. 
to this section shall include a prohibi- 
any motor vehicle that is used on a 

se. (1983, c. 841, s. 2; 1985, c. 737, s. 2; 
c. (/4Ssrsn27) 

ties. At the direction of the Revisor of Statutes, 
the section was set out above as G.S. 160A- 
303.2. 

Later amendments added additional counties 
to the list of those to which the section was 
applicable. 

Session Laws 1989, c. 743, s. 2, deleted “in 
municipalities in certain counties” from the end 
of the catchline, and rewrote this section. 

Session Laws 1989, c. 748, s. 4 provided that 
the act does not affect the validity of any 
ordinance passed prior to October 1, 1989. 

§ 160A-304. Regulation of taxis. 
(a) A city may by ordinance license and regulate all vehicles operated for hire in the city. The ordinance may require that the drivers and operators of 

taxicabs engaged in the business of transporting passengers for hire over the 
public streets shall obtain a license or permit from the city; provided, however, 
that the license or permit fee for taxicab drivers shall not exceed fifteen dollars 
($15.00). As a condition of licensure, the city may require an applicant for 
licensure to pass a controlled substance examination. The ordinances may also 
specify the types of taxicab services that are 
provided, that in all cases shared-ride services 

legal in the municipality; 
as well as exclusive-ride 

services shall be legal. Shared-ride service is defined as a taxi service in which 
two or more persons with either different origins or with different destinations, 
or both, occupy a taxicab at one time. Exclusive-ride service is defined as a taxi 
service in which the first passenger or party requests exclusive use of the 
taxicab. In the event the applicant is to be subjected to a national criminal history background check, the ordinance shall specifically authorize the use of 
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FBI records. The ordinance shall require any applicant who is subjected to a 

national criminal history background check to be fingerprinted. 

The Department of Justice may provide a criminal record check to the city 

for a person who has applied for a license or permit through the city. The city 

shall provide to the Department of Justice, along with the request, the 

fingerprints of the applicant, any additional information required by the 

Department of Justice, and a form signed by the applicant consenting to the 

check of the criminal record and to the use of the fingerprints and other 

identifying information required by the State or national repositories. The 

applicant’s fingerprints shall be forwarded to the State Bureau of Investigation 

for a search of the State’s criminal history record file, and the State Bureau of 

Investigation shall forward a set of the fingerprints to the Federal Bureau of 

Investigation for a national criminal history check. The city shall keep all 

information pursuant to this subsection privileged, in accordance with appli- 

cable State law and federal guidelines, and the information shall be confiden- 

tial and shall not be a public record under Chapter 132 of the General Statutes. 

The Department of Justice may charge each applicant a fee for conducting 

the checks of criminal history records authorized by this subsection. 

The following factors shall be deemed sufficient grounds for refusing to issue 

a permit or for revoking a permit already issued: 

(1) Conviction of a felony against this State, or conviction of any offense 

against another state which would have been a felony if committed in 

this State; 
(2) Violation of any federal or State law relating to the use, possession, or 

sale of alcoholic beverages or narcotic or barbiturate drugs; 

(3) Addiction to or habitual use of alcoholic beverages or narcotic or 

barbiturate drugs; 
(4) Violation of any federal or State law relating to prostitution; 

(5) Noncitizenship in the United States; 

(6) Habitual violation of traffic laws or ordinances. 

The ordinance may also require operators and drivers of taxicabs to display 

prominently in each taxicab, so as to be visible to the passengers, the city taxi 

permit, the schedule of fares, a photograph of the driver, and any other 

identifying matter that the council may deem proper and advisable. The 

ordinance may also establish rates that may be charged by taxicab operators, 

may limit the number of taxis that may operate in the city, and may grant 

franchises to taxicab operators on any terms that the council may deem 

advisable. 
(b) When a city ordinance grants a taxi franchise for operation of a stated 

number of taxis within the city, the holder of the franchise shall report at least 

quarterly to the council the average number of taxis actually in operation 

during the preceding quarter. The council may amend a taxi franchise to 

reduce the number of authorized vehicles by the average number not in actual 

operation during the preceding quarter, and may transfer the unused allot- 

ment to another franchised operator. Such amendments of taxi franchises shall 

not be subject to G.S. 160A-76. Allotments of taxis among franchised operators 

may be transferred only by the city council, and it shall be unlawful for any 

franchised operator to sell, assign, or otherwise transfer allotments under a 

taxi franchise. (1943, c. 639, s. 1; 1945, c. 564, s. 2; 1971, c. 698, s. 119812 ¢: 

Ae 4: c. 606, s. 5; c. 747, s. 66; 1987, c. 777, s. 7; 2002-147, s. 14; 2003-65, 

Sioa Be 

Editor’s Note. — Session Laws 2002-147, s. declines to participate in the background check 

15, provides: “If the Private Security Officer system authorized by that act as a result of the 

Employment Standards Act of 2002 [S. 2238, enactment of this act.” 

107th Cong. (2002)] is enacted by the United Effect of Amendments. — Session Laws 

States Congress, the State of North Carolina 2002-147, s. 14, effective October 9, 2002, in 
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subsection (a), added the last two sentences of 
the first paragraph, and inserted the second 
and third paragraphs. 

Session Laws 2003-65, s. 1, effective May 20, 

ART. 15. STRERTS, ETC. §160A-304 

2003, in subsection (a), inserted the present 
third sentence and substituted “that are legal” 
for “which are legal” in the present fourth 
sentence. 

CASE NOTES 

Editor’s Note. — Most of the cases cited 
below were decided under former G.S. 160- 
200(85) and (36a). 
The word “franchise” denotes a right or 

privilege conferred by law, that is, a special 
privilege conferred by government on an indi- 
vidual, natural or corporate, which is not en- 
joyed by its citizens generally, of common right. 
Ordinarily the grant of a franchise when ac- 
cepted and acted on creates a contract which is 
binding on the grantor and the grantee. Hence, 
the grant of a franchise contemplates, and 
usually embraces, express conditions and stip- 
ulations as to standards of service, and so forth, 
which the grantee or holder of the franchise 
must perform. Victory Cab Co. v. City of Char- 
lotte, 234 N.C. 572, 68 S.E.2d 433 (1951). 
Ordinance Regulating Taxicabs Pre- 

sumed to Be Valid. — In the exercise of their 
delegated power to license, regulate, and con- 
trol the operators and drivers of taxicabs, it is 
the duty of the municipal authorities, in their 
sound discretion, to determine what ordinances 
or regulations are reasonably necessary for the 
protection of the public or the better govern- 
ment of the town; and when in the exercise of 
such discretion and ordinance is adopted, it is 
presumed to be valid, and the courts will not 
declare it invalid unless it is clearly shown to be 
so. State v. Stallings, 230 N.C. 252, 52 S.F.2d 
901 (1949); Victory Cab Co. v. Shaw, 232 N.C. 
138, 59 S.E.2d 573 (1950). 
Former § 160-200(36a) did not authorize 

city to impose exactions on taxicabs be- 
yond the limits fixed by § 20-97, subsections 
(a) and (b). Victory Cab Co. v. City of Charlotte, 
234 N.C. 572, 68 S.E.2d 433 (1951). 
Requiring Taxicab Drivers to Wear Dis- 

tinctive Insignia. — It is not an unlawful, 
unreasonable, or arbitrary exercise of its dele- 
gated police power for a city to require, as a 
condition incident to the privilege of operating 

a taxicab on its streets, that the driver of such 
taxicab shall wear a distinctive cap or other 
insignia while operating same, to show that he 
is a duly licensed taxicab driver. Such a re- 
quirement would seem to be reasonable and a 
protection to the public against unlicensed 
drivers or operators. State v. Stallings, 230 N.C. 
252, 52 S.E.2d 901 (1949), 
Requiring Taxicab Operators to Secure 

Liability Insurance. — An ordinance requir- 
ing operators of taxicabs or other motor vehi- 
cles for hire to secure liability insurance or 
enter into bond with personal or corporate 
surety is a valid exercise of the police power 
and does not violate the U.S. Const., Amend. 
XIV, the operation of vehicles for gain being a 
special and extraordinary use of a city’s streets, 
which the city has the power to condition by 
ordinance uniform upon all coming within the 
classification. Watkins v. Iseley, 209 N.C. 256, 
183 S.E. 365 (1936). 
Coverage of Indemnity Bond or Deposit. 

— An indemnity bond for a taxi corporation did 
not cover liability for injuries inflicted prior to 
the execution of the bond. Manheim v. Virginia 
Sur. Co., 215 N.C. 693, 3 S.E.2d 16 (1939). 
Where a municipal ordinance required taxi- 

cab operators to deposit insurance, surety 
bonds, or cash or securities, conditioned upon 
the payment of a final judgment in favor of any 
person injured by the operation of a cab over 
the municipal streets, the cash or securities 
deposited for the operation of cabs under a 
stipulated trade name, filed with the munici- 
pality under an agreement pursuant to the 
ordinance, did not cover a final judgment for 
injuries to a garage mechanic from the negli- 
gent operation of the cab while on private 
garage premises. Perrell v. Beaty Serv. Co., 248 
N.C. 153, 102 S.E.2d 785 (1958). 

Cited in State v. Johnson, 42 N.C. App. 234, 
256 S.E.2d 297 (1979). 

OPINIONS OF ATTORNEY GENERAL 

Subdivision (a)(2) does not prohibit is- 
suance of taxi operator’s permit where the 
applicant therefor has a prior conviction for 
possession or sale of intoxicating liquors. See 

opinion of Attorney General to Mr. Joe Chan- 
dler, City Attorney, Elizabethtown, N.C., 47 
WCAG O14 C1977): 
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§ 160A-305. Agreements under National Highway Safety 

Act. 

Any city is hereby authorized to enter into agreements with the State of 

North Carolina and its agencies, and with the federal government and its 

agencies, to secure the full benefits available to the city under the National 

Highway Safety Act of 1966, and to cooperate with State and federal agencies, 

other public and private agencies, interested organizations, and individuals, to 

effectuate the purposes of the act and subsequent amendments thereof. (1967, 

c. 1255; 1971, c. 698, s. 1.) 

§ 160A-306. Building setback lines. 

(a) Acity shall have authority to (i) classify all or a portion of the streets in 

the city according to their size, present and anticipated traffic loads, and other 

characteristics relevant to the achievement of the purposes of this section, and 

(ii) establish by ordinance minimum distances that buildings and other 

permanent structures or improvements constructed along each class or type of 

street shall be set back from the right-of-way line or the center line of an 

existing or proposed street. Portions of any street may be classified in a 

manner different from other portions of the same street where the character- 

istics of the portions differ. 
(b) Any setback line shall be designed 

(1) To promote the public safety by providing adequate sight distances for 

persons using the street and its sidewalks, lessening congestion in the 

street and sidewalks, facilitating the safe movement of vehicular and 

pedestrian traffic on the street and sidewalks and providing adequate 

fire lanes between buildings, and 

(2) To protect the public health by keeping dwellings and other structures 

an adequate distance from the dust, noise, and fumes created by 

traffic on the street and by insuring an adequate supply of light and 

air. 
(c) Asetback-line ordinance shall permit affected property owners to appeal 

to the council for variance or modification of setback requirements as they 

apply to a particular piece of property. The council may vary or modify the 

requirements upon a showing that 
(1) The peculiar nature of the property results in practical difficulties or 

unnecessary hardships that impede carrying out the strict letter of 

the requirement. 
(2) The property will not yield a reasonable return or cannot be put to 

reasonable use unless relief is granted, and 

(3) Balancing the public interest in enforcing the setback requirements 

and the interest of the owner, the grant of relief is required by 

considerations of justice and equity. 
In granting relief, the council may impose reasonable and appropriate condi- 

tions and safeguards to protect the interest of neighboring properties. The 

council may delegate authority to hear appeals under setback-line ordinances 

to any authorized body to hear appeals under zoning ordinances. If this is done, 

appeal to the council from the board shall be governed by the same laws and 

rules as appeals from decisions granting or denying variances or modifications 

under the zoning ordinance. (1971, c. 698, s. 1; 1987, c. 747, ss. 13, 14.) 

§ 160A-307. Curb cut regulations. 

A city may by ordinance regulate the size, location, direction of traffic flow, 

and manner of construction of driveway connections into any street or alley. 
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The ordinance may require the construction or reimbursement of the cost of construction and public dedication of medians, acceleration and deceleration ot and traffic storage lanes for driveway connections into any street or alley if: 
(1) The need for such improvements is reasonably attributable to the 

traffic using the driveway; and 
(2) The improvements serve the traffic of the driveway. 

No street or alley under the control of the Department of Transportation may be improved without the consent of the Department of Transportation. However, if there is a conflict between the written driveway regulations of the Department of Transportation and the related driveway improvements re- quired by the city, the more stringent requirement shall apply. (1971, c. 698, s. 
PeaOS Tic }T47 “s.:162) 

CASE NOTES 

Cited in Lambeth v. Town of Kure Beach, — 
N.C. App. —, 578 S.E.2d 688, 2003 N.C. App. 
LEXIS 638 (2003). 

§ 160A-308. Regulation of dune buggies. 
A municipality may by ordinance regulate, restrict and prohibit the use of dune or beach buggies, jeeps, motorcycles, cars, trucks, or any other form of power-driven vehicle specified by the governing body of the municipality on the foreshore, beach strand and the barrier dune system. Violation of any ordi- nance adopted by the governing body of a municipality pursuant to this section 

is a Class 3 misdemeanor. 
Provided, a municipality shall not prohibit the use of such specified vehicles from the foreshore, beach strand and barrier dune system by commercial fishermen for commercial activities. Commercial fishermen, however, shall abide by all other regulations or restrictions duly enacted by municipalities 

under this section. (1973, cc. 856, 1401; 1993, c. 539, s. 1086; 1994, Ex. Sess., 
c. 14, s. 68; c. 24, s. 14(c).) 

Local Modification. — Town of Wrights- 
ville Beach: 1989, c. 611, s. 1. 

§§ 160A-309, 160A-310: Reserved for future codification purposes. 

ARTICLE 16. 

Public Enterprises. 

Part 1. General Provisions. 

§ 160A-311. Public enterprise defined. 
As used in this Article, the term “public enterprise” includes: 

(1) Electric power generation, transmission, and distribution systems. 
(2) Water supply and distribution systems. 
(3) Wastewater collection, treatment, and disposal systems of all types, 

including septic tank systems or other on-site collection or disposal 
facilities or systems. 
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(4) 

CH. 160A. CITIES AND TOWNS 

Gas production, storage, tra 

where systems shall also inclu 

§160A-311 

nsmission, and distribution systems, 

de the purchase or lease of natural gas 

fields and natural gas reserves, the purchase of natural gas supplies, 

and the surveying, drilling and any other activities related to the 

exploration for natural gas, whether within the State or without. 

Cable television systems. 

(9) Airports. 

Public transportation systems. 

Solid waste collection and disposal systems and facilities. 

Off-street parking facilities and systems. 

(10) Stormwater management programs designed to protect water quality 

by controlling the level of pollutants in, and the quantity and flow of, 

stormwater and structural an d natural stormwater and drainage 

systems of all types. (1971, c. 698, s. 1; 1975, c. 549, s. 2; c. 821, s. 3; 

1977, c. 514, s. 2; 1979, c. 619, s. 2; 1989, c. 643, s. 5; 1991 (Reg. Sess., 

1992), c. 944, s. 14; 2000-70, s. 3.) 

Local Modification. — Town of Kure 

Beach: 1997-94; town of Stallings: 1991, cc. 16, 

350; town of Ocean Isle Beach: 2000-43, s. 1; 

town of White Lake: 1993 (Reg. Sess., 1994), c. 

631, s. 1; village of Bald Head Island: 1991, cc. 

16, 350; village of Pinehurst: 1985, c. 379, s. 3. 

Legal Periodicals. — For note, “Municipal 

Ownership of Cable Television Systems: Madi- 

son Cablevision, Inc. v. City of Morganton,” see 

68 N.C.L. Rev. 1295 (1990). ) 

CASE NOTES 

Airports. — The provisions of Chapter 40A 

now control cities’ eminent domain actions with 

respect to airports. Smith v. City of Charlotte, 

79 N.C. App. 517, 339 S.E.2d 844 (1986). 

Cable Television System as “Public Pur- 

pose”. — The provisions of this article which 

authorize cities to finance, acquire, construct, 

own, and operate a cable television system do 

not violate the “public purpose” clause of N.C. 

Const., Art. V, § 2(1). Madison Cablevision, Inc. 

vy. City of Morganton, 325 N.C. 634, 386 S.E.2d 

200 (1989). 
The establishment, financing, construction, 

operation, and maintenance of a cable televi- 

sion system by a municipality as authorized by 

this article involved a reasonable connection 

with the convenience and necessity of the city 
and benefited the public generally, as opposed 
to special interests or persons, and thus consti- 

tuted a “public purpose” within the meaning of 
NG. Const., “Art: V,  § .201).2@ Madisen 
Cablevision, Inc. v. City of Morganton, 325 N.C. 

634, 386 S.E.2d 200 (1989). 
The power to grant or to refuse to grant 

a franchise is vested solely in the governing 
body of the city; this power is essentially legis- 
lative in nature, and its exercise is discretion- 
ary. Madison Cablevision, Inc. v. City of 
Morganton, 325 N.C. 634, 386 S.E.2d 200 

(1989). 
Intent That Competition Be Displaced 

in Cable Television Service. — The powers 
conferred upon cities by the North Carolina 
General Statutes with respect to provision and 
franchising of cable television service reflect 

the clear contemplation that competition may 

be displaced with respect to this service. Mad- 

ison Cablevision, Inc. v. City of Morganton, 325 

N.C. 634, 386 S.E.2d 200 (1989). 

No Violation of Chapter 75. — Municipal 

ownership and operation of cable television 

systems does not violate Chapter 75 which 

relates to monopolies. Madison Cablevision, 

Inc. v. City of Morganton, 325 N.C. 634, 386 

S.E.2d 200 (1989). 
Defendant city was not immune from 

tort liability in the operation of its sewer 

system and was answerable to plaintiffs for 

any negligent act which may have caused them 

injury and damage. Pulliam v. City of Greens- 

boro, 103 N.C. App. 748, 407 S.E.2d 567, cert. 

denied, 330 N.C. 197, 412 S.E.2d 59 (1991). 

City which owned sewage treatment fa- 

cility located in county and outside city’s 

boundaries was not required to comply with 

county’s zoning ordinances in upgrading the 

facility and providing sewage service to newly 

annexed areas of city with that facility. 

Davidson County v. City of High Point, 85 N.C. 

App. 26, 354 S.E.2d 280, modified and aff'd, 321 

N.C. 252, 362 S.E.2d 553 (1987). 

Since county had no authority to restrict or 

regulate city’s provision of sewer service to its 

residents, the city could use city-owned sewage 

treatment plant located outside the city but 

within the county, which was upgraded pursu- 

ant to the county’s special use permit, with a 

condition attached to the permit requiring the 
county’s prior approval of service to county 
citizens, to meet its statutory mandate to pro- 
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vide sewer service to residents in newly an- 
nexed areas without seeking the county’s prior 
approval, even though the facility was located 
in the county. Davidson County v. City of High 
Point, 321 N.C. 252, 362 S.E.2d 553 (1987). 
Authority to Impose Impact and Tap 

Fees. — Town of Wrightsville Beach had the 
authority to impose utility system impact fees 
and tap fees for water and sewer services under 
the public enterprise statute and no specific 
enabling legislation was necessary; section 
160A-314(a) makes no distinction between in- 
creasing rates, rents, or fees in order to raise 
the money necessary for capital improvements, 
and there is no language in the statute limiting 
a town’s authority to impose fees for the use of 
the services as a method of raising money for 
capital expansion or requiring that a town only 
increase rates for the services furnished to fund 
such improvements; thus, under G.S. 160A-314 
the Town could increase fees, rates or both to 

raise money needed. South Shell Inv. v. Town of 
Wrightsville Beach, 703 F. Supp. 1192 
(E.D.N.C. 1988), aff'd, 900 F.2d 255 (4th Cir. 
1990). 

City’s Stormwater Management Pro- 
gram Exceeded Statutory Authority. — 
Durham city ordinance, designed to satisfy the 
EPA’s National Pollutant Discharge Elimina- 
tion System’s permit requirements required by 
the Water Quality Act’s demands for pollution 
control of stormwater discharges into public 
waters, and fees thereunder, exceeded its en- 
abling authority as laid out by this section and 
G.S. 160A-314(a1). Smith Chapel Baptist 
Church vy, City of Durham, 350 N.C. 805, 517 
S.E.2d 874 (1999). (decided prior to 2000 
amendment), 
Applied in Dize Awning & Tent Co. v. City of 

Winston-Salem, 29 N.C. App. 297, 224 S.E.2d 
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257 (1976); State ex rel. Utilities Comm’n v. 
VEPCO, 62 N.C. App. 262, 302 S.E.2d 642 
(1983); Morgan v. Town of Hertford, 70 N.C. 
App. 725, 321 S.E.2d 170 (1984); City of Wilson 
v. Carolina Bldrs. of Wilson, Inc., 94 N.C. App. 
117, 379 S.E.2d 712 (1989). 
Cited in Duke Power Co. v. City of High 

Point, 22 N.C. App. 91, 205 S.E.2d 774 (1974); 
Big Bear of N.C., Inc. v. City of High Point, 294 
N.C. 262, 240 S.E.2d 422 (1978): Advance Pub- 
lications, Inc. v. City of Elizabeth City, 53 N.C. 
App. 504, 281 S.E.2d 69 (1981); Pinehurst En- 
ters., Inc. v. Town of S. Pines, 690 F. Supp. 444 
(M.D.N.C. 1988); State ex rel. Utils. Comm’n v. 
Carolina Util. Customers Ass’n, 323 N.C. 238, 
372 S.E.2d 692 (1988); State ex rel. Utils. 
Comm'n v. Public Staff-North Carolina Utils. 
Comm'n, 323 N.C. 481, 374 S.E.2d 361 (1988); 
Ricks v. Town of Selma, 99 N.C. App. 82, 392 
S.E.2d 437 (1990); Bogue Shores Homeowners 
Ass’n v. Town of Atl. Beach, 109 N.C. App. 549, 
428 S.E.2d 258 (1993); County of Lenoir v. 
Moore, 114 N.C. App. 110, 441 S.E.2d 589 
(1994), aff'd, 340 N.C. 104, 455 S.F.2d 158 
(1995); Gregory v. City of Kings Mt., 117 N.C. 
App. 99, 450 S.E.2d 349 (1994); Carolina Water 
Serv., Inc. v. Town of Atlantic Beach, 121 N.C. 
App. 23, 464 S.E.2d 317 (1995); Stout v. City of 
Durham, 121 N.C. App. 716, 468 S.F.2d 254 
(1996); Grassy Creek Neighborhood Alliance v. 
City of Winston-Salem, 142 N.C. App. 290, 542 
S.E.2d 296, 2001 N.C. App. LEXIS 84 (2001); 
Bostic Packaging, Inc. v. City of Monroe, 149 
N.C. App. 825, 562 S.E.2d 75, 2002 N.C. App. 
LEXIS 307 (2002), cert. denied, 355 N.C. 747, 
565 S.E.2d 192 (2002); County of Wake v. N.C. 
Dep’t of Env’t & Natural Res., 155 N.C. App. 
225, 573 S.H.2d 572, 2002 N.C. App. LEXIS 
1632 (2002), cert. dismissed, 357 N.C. 62, 579 
S.E.2d 387 (2003). 

OPINIONS OF ATTORNEY GENERAL 

Ownership and Operation of Private 
For-Profit Corporation. — The authority of a 
city to hold property granted by G.S. 160A-11 
should not be interpreted to authorize a city to 
act as a shareholder of a private for-profit 
corporation organized under the provisions of 
Chapter 55, and to appoint city officials and 
employees as corporate directors or officers. See 
opinion of the Attorney General to H. Michael 
Boyd, Deputy City Attorney, City of Charlotte, 
60 N.C.A.G. 114 (1992). 

While there may be authority for a city to 
purchase all of the stock of a corporation which 
owns and operates a water and sewer system, 
there is no authority to operate and continue 
the existence of a private for-profit corporation 
which is outside of the traditional functions of a 
municipality and for which there is no judicial 
or legislative approval. See opinion of the At- 
torney General to H. Michael Boyd, Deputy 
City Attorney, City of Charlotte, 60 N.C.A.G. 
114 (1992). 

§ 160A-312. Authority to operate public enterprises. 
(a) A city shall have authority to acquire, construct, establish, enlarge, 

improve, maintain, own, operate, and contract for the operation of any or all of 
the public enterprises as defined in this Article to furnish services to the city 
and its citizens. Subject to Part 2 of this Article, a city may acquire, construct, 

383 



§160A-312 CH. 160A. CITIES AND TOWNS $160A-312 

establish, enlarge, improve, maintain, own, and operate any public enterprise 

outside its corporate limits, within reasonable limitations, but in no case shall 

a city be held liable for damages to those outside the corporate limits for failure 

to furnish any public enterprise service. 
(b) A city shall have full authority to protect and regulate any public 

enterprise system belonging to or operated by it by adequate and reasonable 

rules. The rules shall be adopted by ordinance, shall apply to the public 

enterprise system both within and outside the corporate limits of the city, and 

may be enforced with the remedies available under any provision of law. 

(c) A city may operate that part of a gas system involving the purchase 

and/or lease of natural gas fields, natural gas reserves and natural gas 

supplies and the surveying, drilling or any other activities related to the 

exploration for natural gas, in a partnership or joint venture arrangement with 

natural gas utilities and private enterprise. (1971, c. 698, s. 1; 1973, c. 426, s. 

51; 1975, c. 821, s. 5; 1979, 2nd Sess., c. 1247, s. 29; 1991 (Reg. Sess., 1992), c. 

836, s. 1.) 

Legal Periodicals. — For note, “Utili- 
ties—Extension of Electric Service: The Munic- 
ipalities’ Power Play,” see 63 N.C.L. Rev. 1095 

(1985). 

For note, “Municipal Ownership of Cable 
Television Systems: Madison Cablevision, Inc. 
v. City of Morganton,” see 68 N.C.L. Rev. 1295 
(1990). 5 

CASE NOTES 

I. In General. 
II. Garbage Service. 

III. Water and Sewage Service. 
IV. Electric Service. 
V. Extension of Services Outside Corporate Limits. 

I. IN GENERAL. 

Editor’s Note. — Many of the cases below 
were decided under former similar provisions. 

Section Contemplates Anticompetitive 
Activity. — This section grants cities the au- 
thority to acquire, construct, maintain, im- 

prove, own, operate, and regulate sewage col- 
lection systems of all types, and additionally, 
the North Carolina scheme explicitly contem- 
plates anticompetitive activity because it ex- 
pressly authorizes cities to require those within 
its limits to use its sewer facilities. Therefore, 

the North Carolina legislature contemplated 
anticompetitive conduct by cities respecting 
sewage services within city limits. Pinehurst 
Enters., Inc. v. Town of S. Pines, 690 F. Supp. 
444 (M.D.N.C. 1988), aff'd, 887 F.2d 1080 (4th 
Cir. 1989). 
The term “reasonable limitations” does 

not refer solely to the territorial extent of city’s 
venture, but embraces all facts and circum- 
stances which affect the reasonableness of the 
venture. Quality Water Supply, Inc. v. City of 
Wilmington, 97 N.C. App. 400, 388 S.E.2d 608, 
cert. denied, 326 N.C. 598, 393 S.E.2d 881 
(1990). 
Municipality Promulgates Regulations 

as Agent of General Assembly. — Since this 
section gives a municipality the authority to 

regulate by reasonable rules any public enter- 
prise belonging to the municipality, a munici- 
pality in promulgating such regulations acts 
merely as an agent of the General Assembly. 
City of Wilson v. Carolina Bldrs. of Wilson, Inc., 
94 N.C. App. 117, 379 S.E.2d 712 (1989). 
The courts cannot inquire into the mo- 

tives which prompted a municipality to 
enact an ordinance which is valid on its face, 
and they cannot frustrate the operation of such 
an ordinance by judicial action. City of Wilson v. 
Carolina Bldrs. of Wilson, Inc., 94 N.C. App. 

117 °379°S 2d 7121989). 
No liability for Failure to Furnish Suffi- 

cient Water or Light. — A city which owns a 
municipal light and waterworks system and 
operates the same in its governmental capacity 
cannot be held liable in damages for failure to 
furnish a sufficient supply of either water or 
light. Harrington v. Town of Greenville, 159 
N.C. 682, 75 S.E. 849 (1912); Howland v. City of 
Asheville, 174 N.C. 749, 94 S.E. 524 (1917); 
Mabe v. City of Winston-Salem, 190 N.C. 486, 

1380 S.E. 169 (1925). 
Applied in State ex rel. Utilities Comm’n v. 

VEPCO, 62 N.C. App. 262, 302 S.E.2d 642 
(1983); Duke Power Co. v. City of High Point, 69 
N.C. App. 378, 317 S.E.2d 699 (1984); Cabarrus 
County v. City of Charlotte, 71 N.C. App. 192, 
321 S.E.2d 476 (1984). 
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Cited in Wall v. City of Durham, 41 N.C. 
App. 649, 255 S.E.2d 739 (1979); Advance Pub- 
lications, Inc. v. City of Elizabeth City, 53 N.C. 
App. 504, 281 S.E.2d 69 (1981); Lumbee River 
Elec. Membership Corp. v. City of Fayetteville, 
60 N.C. App. 534, 299 S.E.2d 305 (1983); State 
ex rel. Utils. Comm’n v. Carolina Util. Custom- 

ers Ass’n, 323 N.C. 238, 372 S.E.2d 692 (1988); 
State ex rel. Utils. Comm’n v. Public Staff- 
North Carolina Utils. Comm’n, 323 N.C. 481, 

374 S.E.2d 361 (1988); Madison Cablevision, 
Inc. v. City of Morganton, 325 N.C. 634, 386 
S.E.2d 200 (1989); Ricks v. Town of Selma, 99 
N.C. App. 82, 392 S.E.2d 437 (1990); Stout v. 
City of Durham, 121 N.C. App. 716, 468 S.E.2d 
254 (1996); City of New Bern v. Carteret-Cra- 
ven Elec. Membership Corp., 356 N.C. 123, 567 
S.E.2d 131, 2002 N.C. LEXIS 681 (2002). 

II. GARBAGE SERVICE. 

No Obligation to Provide Garbage Ser- 
vice. — A municipality may provide the service 
of collecting and removing garbage as an exer- 
cise of police powers delegated to it, but is 
under no compulsion to provide such service. 
Big Bear of N.C., Inc. v. City of High Point, 294 
N.C. 262, 240 S.E.2d 422 (1978). 

Rates Charged for Garbage Service. — A 
municipality which provides garbage collection 
services may impose a charge reasonably com- 
mensurate with the cost of this service upon the 
householder or building occupant. Under 
proper classification, the rates charged need 
not be uniform, and a business may be charged 
at a rate different from individuals. Big Bear of 
N.C., Inc. v. City of High Point, 294 N.C. 262, 
240 S.E.2d 422 (1978). 
Municipality need not provide garbage 

collection services to one who refuses to 
pay the charge imposed, and may discontinue 
this service in the event of nonpayment. Big 
Bear of N.C., Inc. v. City of High Point, 294 N.C. 
262, 240 S.E.2d 422 (1978). 

Ill, WATER AND SEWAGE SERVICE. 

County Zoning Ordinances Inapplicable 
to Municipal Facility. — City which owned a 
sewage treatment facility located in a county 
and outside the city’s boundaries was not re- 
quired to comply with county’s zoning ordi- 
nances in upgrading the facility and providing 
sewage service to newly annexed areas of city 
with that facility. Davidson County v. City of 
High Point, 85 N.C. App. 26, 354 S.E.2d 280, 
modified and aff’d, 321 N.C. 252, 362 S.E.2d 
553 (1987). 

Since county had no authority to restrict or 
regulate city’s provision of sewer service to its 
residents, the city could use city-owned sewage 
treatment plant located outside the city but 
within the county, which was upgraded pursu- 
ant to the county’s special use permit, with a 
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condition attached to the permit requiring the 
county’s prior approval of service to county 
citizens, to meet its statutory mandate to pro- 
vide sewer service to residents in newly an- 
nexed areas without seeking the county’s prior 
approval, even though the facility was located 
in the county. Davidson County v. City of High 
Point, 321 N.C. 252, 362 S.E.2d 553 (1987). 
A municipality owes no duty to supply 

water to a resident for resale to others 
either within or without its limits. Fulghum v. 
Town of Selma, 238 N.C. 100, 76 S.E.2d 368 
(1953). 
Construction of a sewerage system is a 

governmental function. McCombs v. City of 
Asheboro, 6 N.C. App. 234, 170 S.E.2d 169 
(1969). 
And Municipality Is Not Liable for Per- 

sonal Injuries Resulting from Construc- 
tion of Sewerage System. — A municipal 
corporation is performing a governmental func- 
tion when engaged in construction of a sewer- 
age system and is not liable for personal inju- 
ries resulting from the alleged negligent acts of 
its employees in such construction, notwith- 
standing the municipality charges for sewage 
and sanitary services which it furnishes its 
citizens. A municipality will not lose its govern- 
mental immunity solely because it is engaged 
in an activity which makes a profit, the test 
being whether the act is for the common good of 
all without the element of special corporate 
benefit or pecuniary profit. McCombs v. City of 
Asheboro, 6 N.C. App. 234, 170 S.E.2d 169 
(1969). 
Or for Injuries to Health Resulting from 

Its Construction and Maintenance. — In 
the construction and maintenance of a sewer or 
drainage system, a municipal corporation exer- 
cises a part of the governmental powers of the 
State for the customary local convenience and 
benefit of all the people, and in the exercise of 
these discretionary functions the municipality 
cannot be required to respond in damages to 
individuals for injury to health, resulting either 
from omissions to act or the mode of exercising 
the power conferred on it for public purposes to 
be used at discretion for the public good. 
McCombs v. City of Asheboro, 6 N.C. App. 234, 
170 S.E.2d 169 (1969). 
Maintenance of a free public sewer system by 

a city is an exercise of its police power for the 
public benefit, so that a city would not be liable 
for the death of a citizen from illness caused by 
the pollution of a stream by the sewer which 
emptied into it. Metz v. City of Asheville, 150 
N.C. 748, 64 S.E. 881, 22 L.R.A. (n.s.) 940 
(1909). 
But May Be Liable for Damages to Prop- 

erty. — In actions brought to recover damages 
for injury to property and person by reason of 
the alleged negligent maintenance of a sewer- 
age system, recovery has been allowed for dam- 
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age to property on the theory of the creation of 

a nuisance and the taking of property. 

McCombs v. City of Asheboro, 6 N.C. App. 234, 

170 S.E.2d 169 (1969). 
A municipal corporation, empowered to con- 

struct and maintain a sewerage system, may 

not exercise its power in such a way as to create 

a private nuisance without making compensa- 

tion for the injury inflicted, or being liable in 

damages therefor or subject to equitable re- 

straint in a proper case, and it is a nuisance to 

pollute a stream by emptying sewage therein. 
Moser v. City of Burlington, 162 N.C. 141, 78 

S.E. 74 (1913). 
Sewer Excavations Not Attractive Nui- 

sance. — Municipalities must build sewers 
and other conduits necessitating the making of 
excavations. This creates some obvious danger, 
but is not categorized as an attractive nuisance. 
McCombs v. City of Asheboro, 6 N.C. App. 234, 
170 S.E,2d.169 (1969). 
Fluoridation of Water Supply. — An ordi- 

nance for fluoridation of the city water supply is 
enacted in the exercise of public policy, and the 
courts will not interfere therewith in the ab- 
sence of a showing that the ordinance is so 
unreasonable, oppressive, and subversive as to 
amount to an abuse rather than a legitimate 
exercise of the legislative power. Stroupe v. 
Eller, 262 N.C. 573, 138 S.E.2d 240 (1964). 

Utilities Had Standing to Challenge 
City’s Provision of Water to Subdivision. 
— Plaintiff utilities which, by virtue of their 
contiguity to subdivision were in a superior 
position to any other utility in the area to 
provide service to the development since no 
other competitor would be able to provide for 
subdivision without first obtaining a certificate, 
and in the event that another company sought 
a certificate, plaintiffs would be afforded the 
opportunity to contest the application, had a 
legitimate expectation of entitlement sufficient 
to give them a protectible interest so as to 
challenge city’s provision of water to the subdi- 
vision. Quality Water Supply, Inc. v. City of 
Wilmington, 97 N.C. App. 400, 388 S.E.2d 608, 
cert. denied, 326 N.C. 598, 393 S.E.2d 881 

(1990). 
City’s extension of service to private subdivi- 

sion beyond its corporate limits was within the 
reasonable limitations requirement of this sec- 
tion. Quality Water Supply, Inc. v. City of 
Wilmington, 97 N.C. App. 400, 388 S.E.2d 608, 
cert. denied, 326 N.C. 598, 393 S.E.2d 881 
(1990). 
Annexation of Area Served by Private 

Water or Sewer Lines. — Where there is no 
contract or municipal ordinance involved, and 
the territory served by private water or sewer 
lines is annexed to a municipality, the owner of 
the lines may not recover the value thereof 
from the municipality unless it appropriates 
them and controls them as_ proprietor. 
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Covington v. City of Rockingham, 266 N.C. 507, 
146 S.E.2d 420 (1966). 
Maintenance of private water or sewer lines 

upon annexation as a voluntary act on the part 
of the city does not amount to a taking of the 
property. Covington v. City of Rockingham, 266 

N.C. 507, 146 S.E.2d 420 (1966). 
Town Authorized to Extend Water Lines. 

— When the water service being provided by 
plaintiff water service to annexed area was no 
longer equal to the water service being pro- 
vided by the town to other areas within the 
municipal boundaries, the town had the au- 
thority, pursuant to this section, to extend its 

water lines to the annexed area. Carolina Wa- 
ter Serv., Inc. v. Town of Atlantic Beach, 121 

N.C. App. 28, 464 S.E.2d 317 (1995). 
By offering water users in annexed area with 

the option, rather than requirement, to connect 
to the town’s water system at reduced fees, the 
town was simply providing those users with the 
same opportunity as it had historically given to 
water users in other areas to which it had 
extended service. Carolina Water Serv., Inc. v. 
Town of Atlantic Beach, 121 N.C. App. 23, 464 

S.E.2d 317 (1995). 

IV. ELECTRIC SERVICE. 

The clause “Subject to Part 2 of this 
Article” refers to those situations where a city 
extending its electric lines outside its corporate 
limits necessarily begins construction within 
its corporate limits. When a city extending 
service outside its corporate limits constructs 
lines beginning at some point within its corpo- 
rate limits, then pursuant to this section and 
G.S. 160A-332, such lines as are within the city 
limits may not infringe on the guaranteed cor- 
ridor rights of a secondary supplier. Duke 
Power Co. v. City of High Point, 69 N.C. App. 
378, 317 S.E.2d 701, cert. denied, 312 N.C. 82, 
321 S.E.2d 895 (1984). 
Under current legislation, the absolute 

right of a secondary supplier to serve customers 
within its 300-foot corridor arises upon the 
effective date of annexation, statutorily defined 
as the “determination date.” If the legislature 
determines that the corridor rights of a second- 
ary supplier deserve protection before the effec- 
tive date of annexation, then it can guarantee 
such rights by defining the “determination 
date” when such rights arise as the date an 
annexation ordinance is adopted rather than 
the date an annexation plan is effected. Unless 
and until such time arises, the Supreme Court 
precedent in relying solely on this section in 
determining whether a city has legislative au- 
thority to extend its lines will be followed. Duke 
Power Co. v. City of High Point, 69 N.C. App. 
378, 317 S.E.2d 701, cert. denied, 312 N.C. 82, 
321 S.E.2d 895 (1984). 
The first sentence of this section grants 
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a city absolute authority without limita- 
tion or restriction to provide electric ser- 
vice for the benefit of the city itself and its 
citizens. Duke Power Co. v. City of High Point, 
69 N.C. App. 378, 317 S.E.2d 701, cert. denied, 

312 N.C: 82,321 S.E.2d 895 (1984). 
This section does not affect a city’s right 

to furnish electric service to a newly an- 
nexed territory within its corporate limits. 
Duke Power Co. v. City of High Point, 69 N.C. 
App. 378, 317 S.E.2d 701, cert. denied, 312 N.C. 

82, 321 S.E.2d 895 (1984). 
A city’s rights under this section are not 

subject to the provisions of §§ 160A-331 to 
160A-338. Duke Power Co. v. City of High 
Point, 69 N.C. App. 378, 317 S.E.2d 701, cert. 
denied, 312 N.C. 82, 321 S.E.2d 895 (1984). 
Only Limits on City Are Reasonable 

Limits. — Since a municipality is not an “elec- 
tric supplier” as that term is used in section 
62-110.2 its public works commission is not 
prohibited from supplying electric service to a 
customer outside city’s limits, so long as its 
extension of service is within “reasonable limi- 
tations,” as provided for in this section. South 
River Elec. Membership Corp. v. City of 
Fayetteville, 113 N.C. App. 401, 488 S.E.2d 464, 
cert. denied, 336 N.C. 74, 445 S.E.2d 38 (1994). 

V. EXTENSION OF SERVICES 
OUTSIDE CORPORATE 

LIMITS. 

Right to Operate Utilities Beyond Cor- 
porate Boundaries Within Reasonable 
Limitations. — A municipality is authorized 
to construct and operate utilities for the benefit 
of the public beyond its corporate boundaries 
within reasonable limitations. If the authority 
was not thus limited this section would contra- 
vene fundamental law. Public Serv. Co. v. City 
of Shelby, 252 N.C. 816, 115 S.E.2d 12 (1960). 
The term “reasonable limitations” does 

not refer solely to the territorial extent of the 
venture, but embraces all facts and circum- 

stances which affect the reasonableness of the 
venture. Domestic Elec. Serv., Inc. v. City of 
Rocky Mount, 285 N.C. 135, 203 S.E.2d 838 
(1974); Lumbee River Elec. Membership Corp. 
v. City of Fayetteville, 309 N.C. 726, 309 S.H.2d 

209 (1983); Morgan v. Town of Hertford, 70 N.C. 
App. 725, 321 S.E.2d 170 (1984). 

Right to Distribute Electricity Beyond 
Corporate Limits. — A municipality has the 
power to purchase, generate, or distribute elec- 
tricity for its own use and the use of its inhab- 
itants, and is given legislative authority to 
extend its lines beyond its corporate limits for 
the purpose of selling electricity to nonresi- 
dents; therefore, a complaint in an action 
against a municipality alleging injury from 
negligent maintenance of power lines outside 
the corporate limits was not demurrable on the 
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ground that the alleged negligence of its officers 
and employees was ultra vires. Kennerly v. 
Town “of Dallas, 215 N.C..532, 2,.S.H.2d, 538 

(1939). 
A municipal corporation engaged in the pro- 

duction and distribution of electric power is 
authorized to extend this service to consumers 
outside its corporate limits, and this would 
confer authority on a city to construct and 
operate transmission lines for the distribution 
of electric current for the benefit of the public 
beyond its corporate boundaries within reason- 
able limitations. But if from lawful competition 
the town’s business is curtailed, it would seem 
that no actionable wrong would result, nor 
would the town be entitled to injunctive relief 
therefrom. Town of Grimesland v. City of Wash- 
ington, 234 N.C. 117, 66 S.E.2d 794 (1951). 

Section Provides Sole Authority There- 
for. — This section provides the sole authority 
for and restriction upon municipalities furnish- 
ing electric service outside corporate limits. 
State ex rel. Utilities Comm’n v. VEPCO, 310 
N.C. 302, 311 S.E.2d 586 (1984); Duke Power 
Co. v. City of High Point, 69 N.C. App. 378, 317 
S.E.2d 701,: cert: denied, 312:;N.C, 82; ..321 

S.E.2d 895 (1984). 
This section vests municipalities with a 

right to serve potential new customers 
outside its corporate limits so long as this 
extension of service is within reasonable limi- 
tations. State ex rel. Utilities Comm’n v. 
VEPCO, 310 N.C. 302, 311 S.E.2d 586 (1984). 
Operation of Electric System Outside 

Municipality. — The 1965 Electric Act, ap- 
pearing in G.S. 160A-331 through 160A-338 
and G.S. 62-110.2, does not empower or autho- 
rize municipalities to operate electric systems 
outside corporate limits, nor does it restrict 
such service. Insofar as the General Statutes 
are concerned, the sole authority for, and the 

only restriction upon municipalities furnishing 
electric service outside corporate limits is found 
in this section. Lumbee River Elec. Member- 
ship Corp. v. City of Fayetteville, 309 N.C. 726, 
309 S.E.2d 209 (1983). 
For analysis of the dichotomy between a 

city’s rights to extend electric service out- 
side city limits under this section and its 
rights to extend such service within city limits 
under G.S. 160A-331 to 160A-338, see Duke 

Power Co. v. City of High Point, 69 N.C. App. 
378, 317 S.E.2d 701, cert. denied, 312 N.C. 82, 
321 S.E.2d 895 (1984). 
For case holding that extension of city’s 

electric system across city limits exceeded 
“reasonable limitations,” see Domestic Elec. 

Serv., Inc. v. City of Rocky Mount, 285 N.C. 135, 
203 S.E.2d 838 (1974). 

Effect of Utilities Commission’s Assign- 
ment of Area to Electric Suppliers. — The 
Utilities Commission’s assignment of an area to 
an electric supplier does not automatically pre- 
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clude a city from extending its service lines into 

the area. Domestic Elec. Serv., Inc. v. City of 

Rocky Mount, 285 N.C. 135, 203 S.E.2d 838 

(1974). 
All municipalities have been given the 

right to extend water and sewer facilities 

beyond the corporate limits of the municipality. 

Upchurch v. City of Raleigh, 252 N.C. 676, 114 

S.E.2d 772 (1960). 
Municipalities have legislative permission to 

extend their sewer and water lines beyond 

corporate boundaries. Such extensions may be 

made either because necessary to the effective 
operation of the improvement within the city, or 
to provide services for a profit beyond the 
corporate limits. Eakley v. City of Raleigh, 252 
N.C. 683, 114 S.E.2d 777 (1960). 
Extension of Water and Sewer Facilities 

for Profit Requires Vote. — A municipality 
has the power to extend funds for the construc- 
tion and operation of water and sewer facilities 
without a vote when such facilities are for the 
benefit of the citizens of the municipality, but 
extension of such facilities outside its corporate 
limits for the purpose of profit is a proprietary 
function requiring a vote of its citizens. Eakley 
v. City of Raleigh, 252 N.C. 683, 114 S.E.2d 777 

(1960). 
Right to Impose Conditions on Furnish- 

ing Water and Sewer Service outside Cor- 
porate Limits. — Since it is optional with the 
city as to whether or not it will furnish water to 
residents outside its corporate limits and per- 
mit such residents to connect their sewer facil- 
ities with the sewerage system of the city, or 
with any other sewerage system which con- 
nects with the city system, it may fix the terms 
upon which the service may be rendered and its 
facilities used. George v. City of Asheville, 80 
F2d 50, 103 A.L.R. 568 (4th Cir. 1935); 
Williamson v. City of High Point, 213 N.C. 96, 
195 S.E. 90 (1938); Kennerly v. Town of Dallas, 
215 N.C. 532, 2 S.E.2d 538 (1939); Atlantic 
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Constr. Co. v. City of Raleigh, 230 N.C. 365, 53 
S.E.2d 165 (1949). 
A municipality which operates its own water- 

works is under no duty in the first instance to 
furnish water to persons outside its limits. It 
has the discretionary power, however, to engage 
in this undertaking. When a municipality exer- 
cises this discretionary power, it does not as- 
sume the obligations of a public service corpo- 
ration toward nonresident consumers. It 
retains the authority to specify the terms upon 
which nonresidents may obtain its water. 
Fulghum v. Town of Selma, 238 N.C. 100, 76 

S.E.2d 368 (1953). 
Duty of Equal Service in Furnishing Wa- 

ter Owed Only to Consumers within Cor- 
porate Limits. — When a municipality en- 
gages in supplying water to its inhabitants, it 
owes the duty of equal service in furnishing 
water only to consumers within its corporate 
limits. Fulghum v. Town of Selma, 238 N.C. 
100, 76 S.E.2d 368 (1953). 
The factors used to ascertain whether 

an extension of service is reasonable are 
the electric providers’ current levels of service 
in the area in question, particularly in the 
immediate vicinity of the potential customer, 
and the present readiness, willingness, and 
ability of each to serve the potential customer. 
South River Elec. Membership Corp. v. City of 
Fayetteville, 113 N.C. App. 401, 438 S.E.2d 464, 
cert. denied, 336 N.C. 74, 445 S.E.2d 38 (1994). 
Ownership and Operation of Private 

For-Profit Corporation. — The authority of a 
city to hold property granted by G.S. 160A-11 
should not be interpreted to authorize a city to 
act as a shareholder of a private for-profit 
corporation organized under the provisions of 
Chapter 55, and to appoint city officials and 
employees as corporate directors or officers. See 
opinion of the Attorney General to H. Michael 
Boyd, Deputy City Attorney, City of Charlotte, 
60 N.C.A.G. 114 (1992). 

§ 160A-313. Financing public enterprise. 

Subject to the restrictions, limitations, procedures, and regulations other- 

wise provided by law, a city shall have full authority to finance the cost of any 

public enterprise by levying taxes, borrowing money, and appropriating any 

other revenues therefor, and by accepting and administering gifts and grants 

from any source on behalf thereof. (1971, c. 698, s. 1.) 

CASE NOTES 

Town had authority to impose impact 
and tap fees under this section and G.S. 
160A-314(a). South Shell Inv. v. Town of 
Wrightsville Beach, 703 F. Supp. 1192 
(E.D.N.C. 1988), aff'd, 900 F.2d 255 (4th Cir. 
1990). 
Town of Wrightsville Beach had the authority 

to impose utility system impact fees and tap 
fees for water and sewer services under the 
public enterprise statute and no specific en- 
abling legislation was necessary; section 160A- 
314(a) makes no distinction between increasing 
rates, rents, or fees in order to raise the money 
necessary for capital improvements, and there 
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is no language in the statute hmiting a town’s 
authority to impose fees for the use of the 
services as a method of raising money for cap- 
ital expansion or requiring that a town only 
increase rates for the services furnished to fund 
such improvements; thus, under G.S. 160A-313 
the town could increase fees, rates or both to 
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raise money needed. South Shell Inv. v. Town of 
Wrightsville Beach, 703 F. Supp. 1192 
(E.D.N.Cy1988),affid 900 F.2d°255 (4th? Cir. 
1990). 
Cited in Madison Cablevision, Inc. v. City of 

Morganton, 325 N.C. 634, 386 S.E.2d 200 
(1989). 

§ 160A-314. Authority to fix and enforce rates. 

(a) A city may establish and revise from time to time schedules of rents, 
rates, fees, charges, and penalties for the use of or the services furnished by 
any public enterprise. Schedules of rents, rates, fees, charges, and penalties 
may vary according to classes of service, and different schedules may be 
adopted for services provided outside the corporate limits of the city. 

(al)(1) Before it establishes or revises a schedule of rates, fees, charges, or 
penalties for stormwater management programs and structural and 
natural stormwater and drainage systems under this section, the city 
council shall hold a public hearing on the matter. A notice of the 
hearing shall be given at least once in a newspaper having general 
circulation in the area, not less than seven days before the public 
hearing. The hearing may be held concurrently with the public 
hearing on the proposed budget ordinance. 

(2) The fees established under this subsection must be made applicable 
throughout the area of the city. Schedules of rates, fees, charges, and 
penalties for providing stormwater management programs and struc- 
tural and natural stormwater and drainage system service may vary 
according to whether the property served is residential, commercial, 
or industrial property, the property’s use, the size of the property, the 
area of impervious surfaces on the property, the quantity and quality 
of the runoff from the property, the characteristics of the watershed 
into which stormwater from the property drains, and other factors 
that affect the stormwater drainage system. Rates, fees, and charges 
imposed under this subsection may not exceed the city’s cost of 
providing a stormwater management program and a structural and 
natural stormwater and drainage system. The city’s cost of providing 
a stormwater management program and a structural and natural 
stormwater and drainage system includes any costs necessary to 
assure that all aspects of stormwater quality and quantity are 
managed in accordance with federal and State laws, regulations, and 
rules. 

(3) No stormwater utility fee may be levied under this subsection when- 
ever two or more units of local government operate separate 
stormwater management programs or separate structural and natu- 
ral stormwater and drainage system services in the same area within 
a county. However, two or more units of local government may allocate 
among themselves the functions, duties, powers, and responsibilities 
for jointly operating a stormwater management program and struc- 
tural and natural stormwater and drainage system service in the 
same area within a county, provided that only one unit may levy a fee 
for the service within the joint service area. For purposes of this 
subsection, a unit of local government shall include a regional 
authority providing stormwater management programs and struc- 
tural and natural stormwater and drainage system services. 

(a2) A fee for the use of a disposal facility provided by the city may vary 
based on the amount, characteristics, and form of recyclable materials present 
in solid waste brought to the facility for disposal. This section does not prohibit 
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a city from providing aid to low-income persons to pay all or part of the cost of 

solid waste management services for those persons. 

(b) A city shall have power to collect delinquent accounts by any remedy 

provided by law for collecting and enforcing private debts, and may specify by 

ordinance the order in which partial payments are to be applied among the 

various enterprise services covered by a bill for the services. A city may also 

discontinue service to any customer whose account remains delinquent for 

more than 10 days. When service is discontinued for delinquency, it shall be 

unlawful for any person other than a duly authorized agent or employee of the 

city to do any act that results in a resumption of services. If a delinquent 

customer is not the owner of the premises to which the services are delivered, 

the payment of the delinquent account may not be required before providing 

services at the request of a new and different tenant or occupant of the 

premises, but this restriction shall not apply when the premises are occupied 

by two or more tenants whose services are measured by the same meter. 

(c) Except as provided in subsection (d) of this section and G.S. 160A-314.1, 

rents, rates, fees, charges, and penalties for enterprisory services shall be legal 

obligations of the person contracting for them, and shall in no case be a lien 

upon the property or premises served, provided that no contract shall be 

necessary in the case of structural and natural stormwater and drainage 

systems. 
(d) Rents, rates, fees, charges, and penalties for enterprisory services shall 

be legal obligations of the owner of the premises served when: 

(1) The property or premises is leased or rented to more than one tenant 

and services rendered to more than one tenant are measured by the 

same meter. 
(2) Charges made for use of a sewage system are billed separately from 

charges made for the use of a water distribution system. 

(e) Nothing in this section shall repeal any portion of any city charter 

inconsistent herewith. (1971, c. 698, s. 1; 1991, c. 591, s. 1; c. 652, s. 4; 1991 

(Reg. Sess., 1992), c. 1007, s. 46; 1995 (Reg. Sess., 1996), c. 594, s. 28; 2000-70, 

s, 4.) 

Local Modification. — City of Charlotte: 
1998-66; city of Dunn: 1991, c. 502; city of 

Durham: 1991 (Reg. Sess., 1992), c. 925; city of 
Gastonia: 1991, c. 557, s. 1; city of Reidsville: 

1983, c. 125; 1989 (Reg. Sess., 1990), c. 957, s. 1; 

town of Angier: 1991, c. 502; town of Erwin: 
1991, c. 502; town of Lake Lure: 1987, c. 194, s. 

1; town of Lillington: 1991, c. 502. 

CASE 

Editor’s Note. — Some of the cases cited 
below were decided under former similar provt- 
sions. 

Amunicipality is authorized to establish 
and revise rates for water and sewer ser- 
vices. Mulberry-Fairplains Water Ass’n_v. 
Town of N. Wilkesboro, 105 N.C. App. 258, 412 
S.E.2d 910, cert. denied, 332 N.C. 148, 419 
§..20°573 (1992). 
A municipality may establish a charge 

for sewerage service and require all its water 
customers to pay for such service whether such 
customers live within or without the corporate 
limits of such municipality. Covington v. City of 

Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 

(1980). 
For survey of 1981 administrative law, see 60 

N.C.L. Rev. 1165 (1982). 
For survey of 1982 law on taxation, see 61 

N.C.L. Rev. 1217 (1983). 

NOTES 

Rockingham, 266 N.C. 507, 146 S.H.2d 420 

(1966). 
And Such Charge Is Not in the Nature of 

a Tax. — A properly adopted ordinance of a 
municipality establishing a sewerage service 
charge is not in the nature of a tax for the use 
of the users’ sewer facilities, but a charge for 
the use of the sewer facilities of the municipal- 
ity in the disposal of polluted water and sewage 
which drains into the disposal system of the 
municipality. Covington v. City of Rockingham, 
266 N.C. 507, 146 S.E.2d 420 (1966). 

Setting of Rates for Water and Sewerage 
as Proprietary Function. — Setting of rates 
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and charges for water and sewer services fur- 
nished by a municipality to its customers is a 
proprietary function, subject only to limitations 
imposed upon such action by statute or contrac- 
tual obligation assumed in such actions. Town 
of Spring Hope v. Bissette, 53 N.C. App. 210, 
280 S.E.2d 490 (1981), aff'd, 305 N.C. 248, 287 
S.E.2d 851 (1982). 

Since this section expressly authorizes a 
city to base its stormwater utility (SWU) 
fees on the impervious area of a piece of 
property, the rate scheme enacted by the City of 
Durham pursuant to its SWU ordinance was 
rationally related to the amount of runoff from 
each lot and was not an arbitrary exercise of 
the city’s statutory authority. Smith Chapel 
Baptist Church v. City of Durham, 350 N.C. 
805, 517 S.H.2d 874 (1999). (decided prior to 
2000 amendment). 

City’s Stormwater Management Pro- 
gram Exceeded Statutory Authority. — 
Durham city ordinance, designed to satisfy the 
EPA’s National Pollutant Discharge Elimina- 
tion System’s permit requirements required by 
the Water Quality Act’s demands for pollution 
control of stormwater discharges into public 
waters, and fees thereunder, exceeded its en- 
abling authority as laid out by G.S. 160A-311 
and subsection (al) of this section. Smith 
Chapel Baptist Church v. City of Durham, 350 
N.C. 805, 517 S.E.2d 874 (1999). (decided prior 
to 2000 amendment). 
Landowners Entitled to Refund Where 

Ordinance and Fees Were Illegal. — Where 
city’s stormwater utility ordinance and fees 
charged thereunder were invalid as a matter of 
law, plaintiffs were entitled to a full refund of 
the illegally collected fees, plus interest on 
those fees to the date of judgment. Smith 
Chapel Baptist Church v. City of Durham, 350 
N.C. 805, 517 S.E.2d 874 (1999). (decided prior 
to 2000 amendment). 

Not Invalidated by Courts Absent Arbi- 
trary or Discriminatory Action. — Setting 
of rates and charges for water and sewer ser- 
vices furnished by a municipality is a matter 
for the judgment and discretion of municipal 
authorities, not to be invalidated by the courts 
absent some showing of arbitrary or discrimi- 
natory action. Town of Spring Hope v. Bissette, 
53 N.C. App. 210, 280 S.E.2d 490 (1981), aff'd, 
805 N.C. 248, 287 S.E.2d 851 (1982). 

Test of Arbitrariness. — Test is not 
whether any particular customer has directly 
benefited from the use of a discrete or particu- 
lar component of the utility plant, but whether 
the municipal authority has acted arbitrarily in 
establishing its rates. Town of Spring Hope v. 
Bissette, 53 N.C. App. 210, 280 S.E.2d 490 
(1981) aff'd, 305° N.C. 248, 287 S.E.2d" 851 
(1982). 

Inclusion in Rates of Capital Costs of 
Improvement. — Great weight of authority is 
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to the effect that in the setting of rates and 
charges for water and sewer services a munic- 
ipal body may include not only operating ex- 
penses and depreciation, but also capital costs 
associated with actual or anticipated growth or 
improvement of the facilities required for the 
furnishing of such services. Town of Spring 
Hope v. Bissette, 53 N.C. App. 210, 280 S.E.2d 
490 (1981), aff’d, 305 N.C. 248, 287 S.E.2d 851 
(1982). 
Propriety of Rates Calculated to Recoup 

Costs of New Facilities Not Yet in Use. — 
Where the costs of necessary new facilities 
constructed to serve a municipality’s customers 
are known or are predictable, rates calculated 
to begin recoupment of those costs are not 
unlawful or illegal merely because the new 
facilities have not yet been put into actual use. 
Town of Spring Hope v. Bissette, 53 N.C. App. 
210, 280 S.E.2d 490 (1981), aff’d, 305 N.C. 248, 
287 S.H.2d, 851 (1982), 
Right to Classify Consumers Under Rea- 

sonable Classifications. — The statutory au- 
thority of a city to fix and enforce rates for its 
services and to classify its customers is not a 
license to discriminate among customers of 
essentially the same character and services. 
Rather, this section must be read as a codifica- 
tion of the general rule that a city has the right 
to classify consumers under reasonable classi- 
fications based upon such factors as the cost of 
service or any other matter which presents a 
substantial difference as a ground of distinc- 
tion. Town of Taylorsville v. Modern Cleaners, 
34 N.C. App. 146, 237 S.E.2d 484 (1977). 
No License to Discriminate. — The statu- 

tory authority of a city to fix and enforce rates 
for public services furnished by it and to clas- 
sify its customers is not a license to discrimi- 
nate among customers of essentially the same 
character and services. Wall v. City of Durham, 
41 N.C. App. 649, 255 S.E.2d 739, cert. denied, 
298 N.C. 304, 259 S.E.2d 918 (1979). 
A public utility, whether publicly or privately 

owned, may not discriminate in the distribu- 
tion of services or the establishment of rates. 
There must be substantial differences in ser- 
vice or conditions to justify differences in rates. 
There must be no unreasonable discrimination 
between those receiving the same kind and 
degree of service. Cabarrus County v. City of 
Charlotte, 71 N.C. App. 192, 321 S.E.2d 476 
(1984). 

City is free to establish such fees and 
charges for services rendered to residents 
outside its corporate limits as it may deem 
reasonable and proper, by contract or by ordi- 
nance. Atlantic Constr. Co. v. City of Raleigh, 
230 N.C. 365, 53 S.E.2d 165 (1949). 
Town had authority to impose impact 

and tap fees under this section and GS. 
160A-313. South Shell Inv. v. Town of 
Wrightsville Beach, 703 F. Supp. 1192 
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(E.D.N.C. 1988), aff'd, 900 F.2d 255 (4th Cir. 
1990). 
Town of Wrightsville Beach had the authority 

to impose utility system impact fees and tap 
fees for water and sewer services under the 
public enterprise statute and no specific en- 
abling legislation was necessary; this section 
makes no distinction between increasing rates, 

rents, or fees in order to raise the money 
necessary for capital improvements, and there 
is no language in the statute limiting a town’s 
authority to impose fees for the use of the 
services as a method of raising money for cap- 
ital expansion or requiring that a town only 
increase rates for the services furnished to fund 
such improvements; thus, under this section 
the town could increase fees, rates or both to 

raise money needed. South Shell Inv. v. Town of 
Wrightsville Beach, 703 F. Supp. 1192 
(E.D.N.C. 1988), aff'd, 900 F.2d 255 (4th Cir. 
1990). 
Rates Charged Consumers Outside Cor- 

porate Limits Held Not Discriminatory. — 
An amendment to an ordinance which substan- 
tially increased the rates charged for water 
supplied by a municipality for consumption 
outside its corporate limits could not be held 
discriminatory in a legal sense when it applied 
alike to all nonresidents, and it was immaterial 

that a nonresident consumer deemed such 
rates exorbitant or unreasonable. Fulghum v. 
Town of Selma, 238 N.C. 100, 76 S.E.2d 368 
(1953). 
Minimum Monthly Charge Assessed 

Against Condominium Complex Held Rea- 
sonable. — For a municipal water supplier to 
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charge a condominium complex based only on 
the size of the service line rather than on the 
number of residential units in the complex 
would unfairly discriminate against single res- 
idential customers because it would place an 
unfair portion of the costs of water service on 
them. Accordingly, a minimum monthly charge 
assessed condominium complexes is neither 
discriminatory nor arbitrary, but is reasonable. 
Bogue Shores Homeowners Ass'n v. Town of Atl. 
Beach, 109 N.C. App. 549, 428 S.E.2d 258 
(1993), pet. disc. rev. denied, 334 N.C. 162, 432 
S.E.2d 356 (1993). 
Ordinance Held Unenforceable Against 

City. — A county ordinance providing that no 
fees could be charged residents of the county or 
franchise haulers by the owners or operators of 
a sanitary landfill located within the county 
was improper, because it based fees upon the 
wrong criteria (residence rather than kind and 
degree of service) in violation of this section. 
Therefore, the county could not enforce the 
ordinance against city which operated a sani- 
tary landfill in the county. Cabarrus County v. 
City of Charlotte, 71 N.C. App. 192, 321 S.E.2d 
476 (1984). 
Applied in Ricks v. Town of Selma, 99 N.C. 

App. 82, 392 S.E.2d 437 (1990). 
Cited in City of Wilson v. Carolina Bldrs. of 

Wilson, Inc., 94 N.C. App. 117, 379 S.E.2d 712 
(1989); Pulliam v. City of Greensboro, 103 N.C. 
App. 748, 407 S.E.2d 567 (1991); Davis v. Town 
of Southern Pines, 101 N.C. App. 570, 400 
S.E.2d 82 (1991); Carolina Water Serv., Inc. v. 
Town of Atlantic Beach, 121 N.C. App. 23, 464 
S.E.2d.317 (1995). 

§ 160A-314.1. Availability fees for solid waste disposal fa- 
cilities; collection of any solid waste fees. 

(a) In addition to a fee that a city may impose for collecting solid waste or for 
using a disposal facility, a city may impose a fee for the availabilty of a disposal 
facility provided by the city. A fee for availability may not exceed the cost of 
providing the facility and may be imposed on all improved property in the city 
that benefits from the availability of the facility. A’city may not impose an 
availability fee on property whose solid waste is collected by a county, a city, or 
a private contractor for a fee if the fee imposed by a county, a city, or a private 
contractor for the collection of solid waste includes a charge for the availability 
and use of a disposal facility provided by the city. Property served by a private 
contractor who disposes of solid waste collected from the property in a disposal 
facility provided by a private contractor is not considered to benefit from a 
disposal facility provided by the city and is not subject to a fee imposed by the 
city for the availability of a disposal facility provided by the city. 

In determining the costs of providing and operating a disposal facility, a city 
may consider solid waste management costs incidental to a city’s handling and 
disposal of solid waste at its disposal facility. A fee for the availability or use of 
a disposal facility may be based on the combined costs of the different disposal 
facilities provided by the city. 

(b) A city may adopt an ordinance providing that any fee imposed under 
subsection (a) or under G.S. 160A-314 for collecting or disposing of solid waste 
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may be billed with property taxes, may be payable in the same manner as 
property taxes, and, in the case of nonpayment, may be collected in any 
manner by which delinquent personal or real property taxes can be collected. 
If an ordinance states that delinquent fees can be collected in the same manner 
as delinquent real property taxes, the fees are a lien on the real property 
described on the bill that includes the fee. (1991, c. 652, s. 5.) 

§ 160A-315. Billing and collecting agents for certain sewer 
systems. 

Any city that maintains and operates a sewage collection and disposal 
system but does not maintain and operate a water distribution system is 
authorized to contract with the owner or operator of the water distribution 
system operating within the area served by the city sewer system to act as the 
billing and collection agent of the city for any charges, rents, or penalties 
imposed by the city for sewer services. (1933, c. 322, s. 1; 1941, c. 106; 1961, c. 
POT42 1971698; 8:1.) 

Cross References. — As to authority of corporations for the disposal of solid waste, see 
counties, cities and towns to enter into long- G.S. 153A-299.1 through 153A-299.6. 
term contracts with private persons, firms or 

§ 160A-316. Independent water companies to supply in- 
formation. 

The owner or operator of any independent or private water distribution 
system operating within a city that maintains and operates a sewage collection 
and disposal system shall furnish to the city upon request copies of water 
meter readings and any other water consumption records and data that the 
city may require to bill and collect its sewer rents and charges. The city shall 
pay the reasonable cost of supplying this information. (1933, c. 322, s. 1; 1941, 
c. 106; 1961, c. 1074; 1971, c. 698, s. 1.) 

§ 160A-317. Power to require connections to water or 
sewer service and the use of solid waste collec- 
tion services. 

(a) Connections. — A city may require an owner of developed property on 

which there are situated one or more residential dwelling units or commercial 

establishments located within the city limits and within a reasonable distance 

of any water line or sewer collection line owned, leased as lessee, or operated 

by the city or on behalf of the city to connect the owner’s premises with the 

water or sewer line or both, and may fix charges for the connections. In lieu of 

requiring connection under this subsection and in order to avoid hardship, the 

city may require payment of a periodic availability charge, not to exceed the 
minimum periodic service charge for properties that are connected. 

(b) Solid Waste. — A city may require an owner of improved property to do 
any of the following: 

(1) Place solid waste in specified places or receptacles for the convenience 
of city collection and disposal. 

(2) Separate materials before the solid waste is collected. 
(3) Participate in a recycling program by requiring separation of desig- 

nated materials by the owner or occupant of the property prior to 

disposal. An owner of recovered materials as defined by G.S. 130A- 

290(a)(24) retains ownership of the recovered materials until the 

owner conveys, sells, donates, or otherwise transfers the recovered 
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materials to a person, firm, company, corporation, or unit of local 
government. A city may not require an owner to convey, sell, donate, 
or otherwise transfer recovered materials to the city or its designee. If 
an owner places recovered materials in receptacles or delivers recov- 
ered materials to specific locations, receptacles, and facilities that are 
owned or operated by the city or its designee, then ownership of these 
materials is transferred to the city or its designee. 

(4) Participate in any solid waste collection service provided by the city or 
by a person who has a contract with the city if the owner or occupant 
of the property has not otherwise contracted for the collection of solid 
waste from the property. 

(c) A city may impose a fee for the solid waste collection service provided 
under subdivision (4) of subsection (b) of this section. The fee may not exceed 
the costs of collection. (1917, c. 186, subch. 7, s. 2; C.S., s. 2806; 1971, c. 698, s. 
1; 1979, c. 619, s. 14: 1981, c. 823; 1989, c. 741, s. 2; 1991, c. 698, s. 2; 1993, c. 
$65282281995; Nb 1his2:4)) 

Editor’s Note. — Session Laws 1993, c. 165, 
which amended this section, in s. 3 provides 
that the act is effective upon ratification and 
does not apply to any contracts in existence at 
that time or to any extensions or renewals 
thereof. The act was ratified on June 16, 1993. 

Session Laws 1995, c. 511, which amended 
this section, in s. 5 provides: “It is the express 
purpose of this act to provide additional and 
alternative powers to political subdivisions and 
authorities affected by this act and to provide 

additional and alternative methods by which 
the functions affected by this act may be per- 
formed. This act is not intended, and shall not 
be construed, to derogate, limit, or repeal any 
power now existing under any other law, 
whether general, special, or local.” 

Session Laws 1995, c. 511, which amended 
this section, in s. 6 provides: “All general, 
special, or local laws, or parts thereof, inconsis- 
tent with the provisions of this act are declared 
to be inapplicable to the provisions of this act.” 

CASE NOTES 

Legislature Contemplated Anti- 
competitive Conduct by Cities Respecting 
Sewage Services Within City Limits. — 
Section 160A-312 grants cities the authority to 
acquire, construct, maintain, improve, own, op- 

erate, and regulate sewage collection systems 
of all types, and additionally, the North Caro- 
lina scheme explicitly contemplates 
anticompetitive activity because it expressly 
authorizes cities to require those within its 
limits to use its sewer facilities. Therefore, the 
North Carolina legislature contemplated 
anticompetitive conduct by cities respecting 
sewage services within city limits. Pinehurst 
Enters., Inc. v. Town of S. Pines, 690 F. Supp. 
444 (M.D.N.C. 1988), aff'd, 887 F.2d 1080 (4th 
Cir. 1989). 

Section Not Applicable to Property Lo- 
cated Outside City. — A municipality is not 
authorized to compel owners of improved prop- 
erty located outside the city, but which may be 
located upon or near one of its sewer lines, or a 
line which empties into the city’s sewerage 
system, to connect with the sewerline. Atlantic 
Constr. Co. v. City of Raleigh, 230 N.C. 365, 53 
S.E.2d 165 (1949); Smith v. City of Winston- 

Salem, 247 N.C. 349, 100 S.E.2d 835 (1957), 
decided under former § 160-240. 

Authority to Impose Impact and Tap 
Fees. — Town of Wrightsville Beach had the 
authority to impose utility system impact fees 
and tap fees for water and sewer services under 
the public enterprise statute and no specific 
enabling legislation was necessary; section 
160A-314(a) makes no distinction between in- 
creasing rates, rents, or fees in order to raise 
the money necessary for capital improvements, 
and there is no language in the statute limiting 
a town’s authority to impose fees for the use of 
the services as a method of raising money for 
capital expansion or requiring that a town only 
increase rates for the services furnished to fund 
such improvements; thus, under G.S. 160A-314 
the town could increase fees, rates or both to 
raise money needed. South Shell Inv. v. Town of 
Wrightsville Beach, 703 F. Supp. 1192 
(E.D.N.C. 1988), aff'd, 900 F.2d 255 (4th Cir. 
1990). 

Cited in Blevins v. Denny, 114 N.C. App. 766, 
443 S.E.2d 354 (1994); Homebuilders Ass'n v. 

City of Charlotte, 336 N.C. 37, 442 S.E.2d 45 
(1994). 
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§ 160A-318. Mutual aid contracts. 

(a) Any two or more cities, counties, water and sewer authorities, metropol- 
itan sewage districts, sanitary districts, or private utility companies or 
combination thereof may enter into contracts with each other to provide 
mutual aid and assistance in restoring electric, water, sewer, or gas services in 
the event of natural disasters or other emergencies under such terms and 
conditions as may be agreed upon. Mutual aid contracts may include provi- 
sions for furnishing personnel, equipment, apparatus, supplies and materials; 
for reimbursement or indemnification of the aiding party for loss or damage 
incurred by giving aid; for delegating authority to a designated official or 
employee to send aid upon request; and any other provisions not inconsistent 
with law. 

(b) Officials and employees furnished by one party in aid of another party 
pursuant to a mutual aid contract entered into under authority of this section 
shall be conclusively deemed for all purposes to remain officials and employees 
of the aiding party. While providing aid to another and while traveling to and 
from another city or county pursuant to giving aid, they shall retain all rights, 
privileges, and immunities, including coverage under the North Carolina 
Workers’ Compensation Act, as they enjoy while performing their normal 
duties. 

(c) Notwithstanding any other provisions of law to the contrary, any party to 
a mutual aid contract entered into under authority of this section, may sell or 
otherwise convey or deliver to another party to the contract personal property 
to be used in restoring utility services pursuant to the contract, without 
following procedures for the sale or disposition of property prescribed by any 
general law, local act, or city charter. 

(d) Nothing in this section shall be construed to deprive any party to a 
mutual aid contract of its discretion to send or decline to send its personnel, 
equipment, and apparatus in aid of another party to the contract under any 
circumstances, whether or not obligated by the contract to do so. In no case 
shall a party to a mutual aid contract or any of its officials or employees be held 
to answer in any civil or criminal action for declining to send personnel, 
equipment, or apparatus to another party to the contract, whether or not 
ee by contract to do so. (1967, c. 450; 1971, c. 698, s. 1; 1991, c. 636, s. 
3. 

§ 160A-319. Utility franchises. 

(a) Acity shall have authority to grant upon reasonable terms franchises for 
the operation within the city of any of the enterprises listed in G.S. 160A-311 
and for the operation of telephone systems. No franchise shall be granted for 
a period of more than 60 years, except that a franchise for solid waste collection 
or disposal systems and facilities shall not be granted for a period of more than 
30 years and cable television franchises shall not be granted for a period of 
more than 20 years. Except as otherwise provided by law, when a city operates 

an enterprise, or upon granting a franchise, a city may by ordinance make it 
unlawful to operate an enterprise without a franchise. 

(b) For the purposes of this section, “cable television system” means any 

system or facility that, by means of a master antenna and wires or cables, or 

by wires or cables alone, receives, amplifies, modifies, transmits, or distributes 

any television, radio, or electronic signal, audio or video or both, to subscribing 

members of the public for compensation. “Cable television system” does not 

include providing master antenna services only to property owned or leased by 

the same person, firm, or corporation, nor communication services rendered to 

a cable television system by a public utility that is regulated by the North 
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Carolina Utilities Commission or the Federal Communications Commission in 
providing those services. (Code, ss. 704, 3117; 1901, c. 283; 1905, c. 526; Rev., 
s. 2916; 1907, c. 978; P.L. 1917, c. 223; C.S., s. 2623; Ex. Sess. 1921, c. 58; 1927, 
c. 14; 1933,'c. 69; 1949, ’c:°938; 1955, ¢.°77; 1959, ¢.-391;° 1961; c. 308; 1T96T Ye: 
100, s. 2; c. 1122, s. 1; 1969, c. 944; 1971, c. 698, s. 1; 1975, c. 664, s. 11; 1991 
(Reg. Sess., 1992), c. 1013, s. 2.) 

Cross References. — As to authority of 
counties, cities and towns to enter into long- 
term contracts with private persons, firms or 
corporations for the disposal of solid waste 
notwithstanding the provisions of this section, 
see G.S. 1538A-299.3. 

Editor’s Note. — Session Laws 1991 (Reg. 
Sess., 1992), c. 1013, which amended this sec- 
tion, in s. 8 provides: “Any contract for solid 
waste collection or disposal entered into by any 
county, city, or town that would have been 
lawful if this act had been in effect at the time 
the contract was entered into is validated. The 

provisions of this act that limit a contract or 
franchise for the collection and disposal of solid 
waste to a period of not more than 30 years 
shall not be construed to invalidate any con- 
tract or franchise for a longer period up to 60 
years that was entered into by any county, city, 
or town prior to the date this act is effective.” 
The act became effective July 22, 1992. 

Legal Periodicals. — For note, “North 
Carolina’s Theft of Cable Television Service 
Statute: Prospects of a Brighter Future for the 
Cable Television Industry,” see 63 N.C.L. Rey. 
1296 (1985). | 

CASE NOTES 

Editor’s Note. — Most of the cases cited 
below were decided under former similar provt- 
sions. 
Every town has the power to grant fran- 

chises to public utilities, that is, the right to 
engage within the corporate boundaries in 
business of a public nature. Duke Power Co. v. 
Blue Ridge Elec. Membership Corp., 253 N.C. 
596, 117 S.E.2d 812 (1961). 
Grant of Franchise is Governmental 

Function. — In the granting of a franchise toa 
public utility to operate a system for furnishing 
gas for cooking and heating to residents of the 
municipality, the municipality exercises a gov- 
ernmental function, and may not be held lable 
in tort to a person injured by a gas explosion, 
even if it be conceded that the city was negli- 
gent in continuing the franchise after the pipe- 
lines and equipment of the licensee had become 
defective. Denning v. Goldsboro Gas Co., 246 
N.C. 541, 98 S.E.2d 910 (1957). 
Grant or Refusal of Franchise Vested 

Solely in Governing Body. — The power to 
grant or to refuse to grant a franchise is vested 
solely in the governing body of the city; this 
power is essentially legislative in nature, and 
its exercise is discretionary. Madison 
Cablevision, Inc. v. City of Morganton, 325 N.C. 
634, 386 S.E.2d 200 (1989). 
The sovereign right to franchise implies 

the power to control for public benefit, 
including among other things, the right to fix 
reasonable rates and to specify where the fran- 
chise may or may not be exercised, so as to 
afford adequate service to the public. Duke 
Power Co. v. Blue Ridge Elec. Membership 
Corp., 253 N.C. 596, 117 S.E.2d 812 (1961). 
Terms and Conditions Within Discretion 

of Local Body. — The terms and conditions 
upon which franchises to public utilities are to 
be granted, unless clearly unreasonable or ex- 
pressly prohibited by law, rest in the sound 
discretion of the local body. Mullen v. Town of 
Louisburg, 225 N.C. 58, 33 S.E.2d 484 (1945). 
A franchise need not be exclusive. In- 

deed, if it is exclusive, an additional question as 
to its validity arises under N.C. Const., Art. I, 
§ 32 and 34. Kornegay v. City of Raleigh, 269 
N.C. 155, 152 S.E.2d 186 (1967). 
No grant of franchise by a city is deemed 

exclusive unless so expressed by the grant. 
Hill v. Elizabeth City, 298 F. 67 (4th Cir. 1924). 
Grant of Exclusive Privilege Held Un- 

constitutional. — Those provisions of an or- 
dinance granting the exclusive privilege to con- 
struct and maintain a waterworks within the 
corporate limits of a town, and the exclusive 
use of its streets, alleys, sidewalks, public 

grounds, streams and bridges, came within the 
confirmation of N.C. Const., Art. I, § 34, which 
declares that “perpetuities and monopolies are 
contrary to the genius of a free state and shall 
not be allowed.” Thrift v. Elizabeth City, 122 
N.C. 31, 30 S.E. 349 (1898). 
No Right to Grant Franchise for Use of 

Streets Absent Legislative Authority. — 
The law is well settled that the title either of 
the fee in the soil or an easement is vested in 
the municipality, in trust for the use of the 
people as and for a public highway, and that it 
cannot, without legislative authority, divert 
them from this use. Therefore, a grant by a city 
of a franchise allowing gas pipes to be laid in its 
streets is void unless allowed by express legis- 
lation. Elizabeth City v. Banks, 150 N.C. 407, 
64 S.E. 189 (1909). 
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City Must Follow Procedural Restric- 
tions of Charter. — Where the charter of a 
city provides procedural restrictions upon the 
granting by the city of franchises, such city 
must follow such procedural restrictions of its 
charter in granting a franchise, regardless of 
whether the authority to grant the particular 
franchise is conferred upon the city by statute 
or by its own charter. Shaw v. City of Asheville, 
269. N.C. 90, 152 S.E.2d 139 (1967). 
Statutory Term Read into Contract. — 

Where a franchise granted by a municipality 
fails to stipulate a term, the statutory term of 
60 years will be read into the contract as a part 
thereof. Boyce v. City of Gastonia, 227 N.C. 139, 
41 §.B.2d 355 (1947). 
Grant of Right to Construct City-Wide 

Television Cable System as Franchise. — 
The grant by a city to a person, firm or corpo- 
ration of the right to construct a city-wide 
television cable system of towers, poles, cables, 
wires, and other apparatus in, along, and over 

its streets and other public ways and to operate 
such systems for the profit of the grantee is 
clearly a franchise, for it is the grant of a right 
which is not held by all persons in common and 
which may be granted only by the act of the 
sovereign or its authorized agent. Kornegay v. 
City of Raleigh, 269 N.C. 155, 152 S.E.2d 186 
(1967). 
Acceptance of a municipal franchise by 

a water company carries with it the duty 
of supplying water to all persons along the 
lines of its mains without discrimination and at 
uniform rates. Griffin v. Goldsboro Water Co., 

122 N.C. 206, 30 S.E. 319 (1898). 
A water company operating under a fran- 

chise-contract from a city or town, and receiv- 
ing the benefits and advantages arising there- 
under, may not repudiate the duty of supplying 
water free to public schools, etc., which it had 

expressly contracted to do in accepting the 
franchise containing such provision, and collect 
for water it had furnished upon quantum 
meruit or otherwise. Henderson Water Co. v. 
Trustees of Henderson Graded Schools, 151 
DEG: 1719 65'Sate 927 (1909). 
License Granted to Railroad Not a Per- 

manent Easement. — A license granted by a 
city to a railroad company to lay a track upon 
and to that extent use the streets, in the ab- 

sence of an express power in the charter to do 
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so, cannot be construed into a grant of a per- 
manent easement. State v. Atlantic & N.C.R.R., 

141. N.C. 736,53 S.B. 290,(1906), 
Power to Annul License. — After a city, by 

ordinance, has granted a street railroad a right 
to construct its line over certain streets, it 

cannot by subsequent ordinance arbitrarily an- 
nul such license. Asheville Street Ry. v. City of 
Asheville, 109 N.C. 688, 14 S.E. 316 (1891). 
Displacement of Cable Television Ser- 

vice Competition. — The powers conferred 
upon cities by the North Carolina General 
Statutes with respect to provision and franchis- 
ing of cable television service reflect the clear 
contemplation that competition may be dis- 
placed with respect to this service. Madison 
Cablevision, Inc. v. City of Morganton, 325 N.C. 
634, 386 S.E.2d 200 (1989). 
Rights of Abutting Owners. — As against 

the rights of abutting owners, the municipal 
authorities have no power to grant to a railroad 
company an easement to lay its track upon and 
operate its trains over the streets of a town, 
even though the title to the streets be in the 
town. Staton v. Atlantic Coast Line R.R., 147 

N.C. 428, 61 S.E. 455 (1908). 
No Violation of Chapter 75. — Municipal 

ownership and operation of cable television 
systems does not violate Chapter 75, which 
relates to monopolies. Madison Cablevision, 
Inc. v. City of Morganton, 325 N.C. 634, 386 
S.E.2d 200 (1989). 
Town Was Equitably Estopped from Re- 

quiring a Franchise for a Landfill. — 
Neighboring town was equitably estopped from 
arguing that a county failed to receive a public 
enterprise franchise from the town for the op- 
eration of a proposed landfill, despite an ordi- 
nance that the town passed after it gave its 
approval for the landfill before later withdraw- 
ing its approval. County of Wake v. N.C. Dep’t of 
Envt & Natural Res., 155 N.C. App. 225, 573 
S.E.2d 572, 2002 N.C. App. LEXIS 1632 (2002), 
cert. dismissed, 357 N.C. 62, 579 S.E.2d. 387 

(2008). 
Applied in City of Lexington v. Summit 

Communications, Inc., 76 N.C. App. 333, 332 
S.E.2d 519 (1985). 

Cited in Duke Power Co. v. City of High 
Point, 22 N.C. App. 91, 205 S.E.2d 774 (1974); 
Pulliam v. City of Greensboro, 103 N.C. App. 
748, 407 S.E.2d 567 (1991). 

§ 160A-320: Reserved for future codification purposes. 

§ 160A-321. Sale, lease, or discontinuance of city-owned 
enterprise. 

A city is authorized to sell or lease as lessor any enterprise that it may own 

upon any terms and conditions that the council may deem best. However, 

except as to transfers to another governmental entity pursuant to G.S. 
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160A-274, a city-owned enterprise shall not be sold, leased to another, or 
discontinued unless the proposal to sell, lease, or discontinue is first submitted 
to a vote of the people and approved by a majority of those who vote thereon. 
Voter approval shall not be required for the sale, lease, or discontinuance of 
airports, off-street parking systems and facilities, or solid waste collection and 
disposal systems. (Code, ss. 704, 3117; 1901, c. 283; 1905, c. 526; Rev., s. 2916; 
1907, c..978; P-L. 1917, c. 223; C.S.,.s. 2623; Ex, Sess, 1921, ¢,.58;, 1927, go pkas 
1933, c. 69; 1949, c. 938; 1955, c. 77; 1959, c. 391; 1961, c. 308; 1967, c. 100, s. 
2: c. 1122, s. 1; 1969, c. 944; 1971, c. 698, s. 1; 1973, c. 489, s. 2.) 

CASE NOTES 

Approval of Voters Not Required for 
Sale of Diese] Engines. — Where a munici- 
pality decided to abandon the generation of 
electricity by the use of diesel engines and 
substitute therefor electricity purchased whole- 
sale for distribution through its electric plant, 
and in pursuance of such change of policy 
advertised a sale of diesel engines, there was no 

sale by such municipality of its electric plant 
requiring approval of a majority of the qualified 
voters. Mullen v. Town of Louisburg, 225 N.C. 
53, 33 S.E.2d 484 (1945), decided under former 
similar statutory provisions. 
As to private sale under former statu- 

tory provisions, see Allen v. Town of 
Reidsville, 178 N.C. 518, 101 S.E. 267 (1919). 

§ 160A-322. Contracts for electric power and water. 

A city is authorized to enter into contracts for a period not exceeding 40 years 
for the supply of water, and for a period not exceeding 30 years for the supply 
of electric power or other public commodity or services. (Code, ss. 704, 3117; 
1901, c. 283; 1905, c. 526; Rev., s. 2916; 1907, c. 978; P.L. 1917, c. 223; C.S.,.s. 
2623; Ex. Sess. 1921, c..58; 1927, c. 14; 1933,-c. 695 1949, c.938;.1955,:c2,77, 
1959, c. 391; 1961, c. 308; 1967, c. 100, s. 2; c, 1122, s. 1; 1969, c. 944; 1971, ¢. 
698, s. 1.) 

CASE NOTES 

Cited in Mulberry-Fairplains Water Ass’n v. 
Town of N. Wilkesboro, 105 N.C. App. 258, 412 
S.E.2d 910 (1992). 

§ 160A-323. Load management and peak load pricing of 
electric power. 

In addition and supplemental to the powers conferred upon municipalities 
by the laws of the State and for the purposes of conserving electricity and 
increasing the economy of operation of municipal electric systems, any munic- 
ipality owning or operating an electric distribution system, any municipality 
engaging in a joint project pursuant to Chapter 159B of the General Statutes 
and any joint agency created pursuant to Chapter 159B of the General 
Statutes, shall have and may exercise the power and authority: 

(1) To investigate, study, develop and place into effect procedures and to 
investigate, study, develop, purchase, lease, own, operate, maintain, 
and put into service devices, which will temporarily curtail or cut off 
certain types of appliances or equipment for short periods of time 
whenever an unusual peak demand threatens to overload the electric 
system or economies would result; and 

(2) To fix rates and bill customers by a system of nondiscriminatory peak 
pricing, with incentive rates for off-peak use of electricity charging 
more for peak periods than for off-peak periods to reflect the higher 
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cost of providing electric service during periods of peak demand on the 
electric system. (1977, c. 232.) 

§ 160A-324. Contract with private solid waste collection 
firm(s). 

(a) This section applies to any area to be annexed by an act of the General 
Assembly which includes an area where a private solid waste collection firm or 
firms on the 90th day preceding the date of introduction in the House of 
Representatives or the Senate of the bill which became the act making the 
annexation was: 

(1) Providing solid waste collection services in the area to be annexed; 
(2) Is still providing such services on the date of enactment of the act; 
(3) By reason of such annexation any franchise with a county or arrange- 

seeiae with third parties for solid waste collection will be terminated; 
an 

(4) During the 90-day period preceding the date of introduction, the firm 
had in such area an average of 50 or more residential customers or a 
monthly average revenue from nonresidential customers in such area 
of five hundred dollars ($500.00) or more; provided that customers 
shall be included in such calculation only if policies of the city will 
provide solid waste collection to those customers such that arrange- 
ments between the solid waste firm and the customers will be 
terminated, 

and if such firm makes a written request that it wishes to contract, signed by 
an officer or owner of the firm, and delivered to the city clerk at least 20 days 
before the effective date of the annexation provided in the act, unless other 
arrangements satisfactory to the private solid waste collection firm or firms 
have been made, the city shall either: 

(1) Contract with such solid waste collection firm(s) for a period of two 
years after the effective date of the annexation act to allow the solid 
waste collection firm(s) to provide collection services to the city in the 
area to be annexed for sums determined under subsection (d) of this 
section, or 

(2) Pay to the solid waste collection firm(s) in heu of a contract a sum 
equal to the economic loss determined under subsection (f) of this 
section. 

(b) The city shall make a good faith effort to provide at least 30 days before 
the effective date of the annexation a copy of the act to each private firm 
providing solid waste collection services in the area to be annexed. 

(c) The city may require that the contract contain: 
(1) A requirement that the private firm post a performance bond and 

maintain public liability insurance coverage; 
(2) Arequirement that the private firm agree to service customers in the 

annexed area that were not served by that firm on the effective date 
of annexation; 

(3) A provision that divides the annexed area into service areas if there 
were more than one firm being contracted within the area, such that 
the entire area is served by the private firms, or by the city as to 
customers not served by the private firms; 

(4) A provision that the city may serve customers not served by the firm 
on the effective date of annexation; 

(5) A provision that the contract can be cancelled for substantial viola- 
tions of the contract, but no contract may be cancelled on these 
grounds unless the Local Government Commission finds that sub- 
stantial violations have occurred, except that the city may suspend 
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the contract for up to 30 days if it finds substantial violation of health 
laws; 

(6) Performance standards, not exceeding city standards, with provision 
that the contract may be cancelled for substantial violations of those 
standards, but no contract may be cancelled on those grounds unless 
the Local Government Commission finds that substantial violations 
have occurred; 

(7) A provision for monetary damages if there are violations of the 
contract or of performance standards. 

(d) If the services to be provided to the city by reason of the annexation are 
substantially the same as rendered under the franchise with the county or 
arrangements with the parties, the amount paid by the city shall be at least 
ninety percent (90%) of the amount paid or required under the existing 
franchise or arrangements. If such services are required to be adjusted to 
conform to city standards or as a result of changes in the number of customers 
and as a result there are changes in disposal costs (including mileage and 
landfill charges), requirements for storage capacity (dumpsters and/or residen- 
tial carts), and/or frequency of collection, the amount paid by the city for the 
service shall be increased or decreased to reflect the value of such adjusted 
services as if computed under the existing franchise or arrangements. In the 
event agreement cannot be reached between the city and the private firm 
under this subsection, such matters shall be determined by the Local Govern- 
ment Commission. 

(e) The city may, at any time after one year’s operation thereunder, 
terminate a contract made with the solid waste collection firm under subsec- 
tion (a) of this section upon payment to said firm of an amount equal to the 
economic loss determined in subsection (f) of this section, but discounted by the 
percentage of the contract which has elapsed prior to the effective date of the 
termination. 

(f) As used in this section, “economic loss” is 12 times the average monthly 
revenue for the three months prior to the introduction of the bill, collected or 
due the private firm for residential, commercial, and industrial collection 
service in the area annexed or to be annexed. 

(g) If the city fails to offer a contract to the private firm within 30 days 
following the effective date of the annexation act, the private firm may appeal 
within 60 days following the effective date of the annexation act to the Local 
Government Commission for an order directing the city to offer a contract. If 
the Local Government Commission finds that the city has not made an offer 
which complies with this section, it shall order the city to pay to the private 
firm a civil penalty of the amount of payments it finds that the city would have 
had to make under the contract, during the noncompliance period until the 
contract offer is made. Either the private firm or the city may obtain judicial 
review in accordance with Chapter 150B of the General Statutes. 

(h) A firm which has given notice under subsection (a) of this section that it 
desires to contract, and any firm that the city believes is eligible to give such 
notice, shall make available to the city not later than five days following a 
written request of the city all information in its possession or control, including 
but not limited to operational, financial and budgetary information, necessary 
for the city to determine if the firm qualifies for the benefits of this section and 
to determine the nature and scope of the potential contract and/or economic 
loss. (1989, c. 598, s. 1.) 

§ 160A-325. Selection or approval of sites for certain san- 
itary landfills; solid waste defined. 

(a) The governing board of a city shall consider alternative sites and 
socioeconomic and demographic data and shall hold a public hearing prior to 
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selecting or approving a site for a new sanitary landfill that receives residen- 
tial solid waste that is located within one mile of an existing sanitary landfill 
within the State. The distance between an existing and a proposed site shall be 
determined by measurement between the closest points on the outer boundary 
of each site. The definitions set out in G.S. 130A-290 apply to this subsection. 
As used in this subsection: 

(1) “Approving a site” refers to prior approval of a site under G.S. 
130A-294(a)(4). 

(2) “Existing sanitary landfill” means a sanitary landfill that is in opera- 
tion or that has been in operation within the five-year period imme- 
diately prior to the date on which an application for a permit is 
submitted. 

(3) “New sanitary landfill” means a sanitary landfill that includes areas 
not within the legai description of an existing sanitary landfill as set 
out in the permit for the existing sanitary landfill. 

(4) “Socioeconomic and demographic data” means the most recent socio- 
economic and demographic data compiled by the United States 
Bureau of the Census and any additional socioeconomic and demo- 
graphic data submitted at the public hearing. 

(b) As used in this Part, “solid waste” means nonhazardous solid waste, that 
is, solid waste as defined in G.S. 180A-290 but not including hazardous waste. 
(1991 (Reg. Sess., 1992), c. 1013, s. 3.) 

Editor’s Note. — Session Laws 1991 (Reg. 
Sess., 1992), c. 1013, which enacted this sec- 
tion, in s. 8 provides: “Any contract for solid 
waste collection or disposal entered into by any 
county, city, or town that would have been 
lawful if this act had been in effect at the time 
the contract was entered into is validated. The 
provisions of this act that limit a contract or 
franchise for the collection and disposal of solid 
waste to a period of not more than 30 years 
shall not be construed to invalidate any con- 
tract or franchise for a longer period up to 60 
years that was entered into by any county, city, 
or town prior to the date this act is effective.” 
The act became effective July 22, 1992. 

Session Laws 1991 (Reg. Sess., 1992), c. 1013, 

s. 9 provides: “G.S. 153A-136(c), as enacted by 
Section 1 of this act, and G.S. 160A-325(a), as 
enacted by Section 3 of this act, shall not apply 
to the selection or approval of a site for a new 

sanitary landfill if, prior to the effective date of 
this act [July 22, 1992): 

“(1) The site was selected or approved by the 
board of commissioners of a county or the 
governing board of a city; 

“(2) A public hearing on the selection or 
approval of the site has been held; 

“(3) A long-term contract was approved by the 
Department of Environment, Health, and Nat- 
ural Resources [now the Department of Envi- 
ronment and Natural Resources] under Part 4 
of Article 15 of Chapter 153A of the General 
Statutes; or 

“(4) An application for a permit for a sanitary 
landfill to be located on the site has been 
submitted to the Department of Environment, 
Health and Natural Resources [now the De- 
partment of Environment and Natural Re- 
sources].” 

CASE NOTES 

Exemption From Statute Prior to July 2, 
1992. — The defendants were only required to 
comply with one of four conditions of Session 
Laws 1991 Reg. Sess., 1992, c. 1013, s. 9 in 

order to qualify for the exemption provided in 
this section; in this case, a showing that the site 
was selected and approved by Alderman was 
sufficient to comply with condition (1). Grassy 

Creek Neighborhood Alliance v. City of Win- 
ston-Salem, 142 N.C. App. 290, 542 S.H.2d 296, 
2001 N.C. App. LEXIS 84 (2001). 

Cited in County of Wake v. N.C. Dep't of 
Env’t & Natural Res., 155 N.C. App. 225, 573 
S.E.2d 572, 2002 N.C. App. LEXIS 1632 (2002), 
cert. dismissed, 357 N.C. 62, 579 S.E.2d 387 

(2003). 

§ 160A-326. Limitations on rail transportation liability. 

(a) As used in this section: 
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(1) “Claim” means a claim, action, suit, or request for damages, whether 
compensatory, punitive, or otherwise, made by any person or entity 
against: | 
a. The City, a railroad, or an operating rights railroad; or 
b. An officer, director, trustee, employee, parent, subsidiary, or affil- 

iated corporation as defined in G.S. 105-130.6, or agent of: the 
City, a railroad, or an operating rights railroad. 

(2) “Operating rights railroad” means a railroad corporation or railroad 
company that, prior to January 1, 2001, was granted operating rights 
by a State-Owned Railroad Company or operated over the property of 
a State-Owned Railroad Company under a claim of right over or 
adjacent to facilities used by or on behalf of the City. 

(3) “Passenger rail services” means the transportation of rail passengers 
by or on behalf of the City and all services performed by a railroad 
pursuant to a contract with the City in connection with the transpor- 
tation of rail passengers, including, but not limited to, the operation of 
trains; the use of right-of-way, trackage, public or private roadway 
and rail crossings, equipment, or station areas or appurtenant facil- 
ities; the design, construction, reconstruction, operation, or mainte- 
nance of rail-related equipment, tracks, and any appurtenant facili- 
ties; or the provision of access rights over or adjacent to lines owned 
by the City or a railroad, or otherwise occupied by the City or a 
railroad, pursuant to charter grant, fee-simple deed, lease, easement, 
license, trackage rights, or other form of ownership or authorized use. 

(4) “Railroad” means a railroad corporation or railroad company, includ- 
ing a State-Owned Railroad Company as defined in G.S. 124-11, that 
has entered into any contracts or operating agreements of any kind 
with the City concerning passenger rail services. . 

(b) Contracts Allocating Financial Responsibility Authorized. — The City 
may contract with any railroad to allocate financial responsibility for passen- 
ger rail services claims, including, but not limited to, the execution of 
indemnity agreements, notwithstanding any other statutory, common law, 
public policy, or other prohibition against same, and regardless of the nature of 
the claim or the conduct giving rise to such claim. 

(c) Insurance Required. — 
(1) Ifthe City enters into any contract authorized by subsection (b) of this 

section, the contract shall require the City to secure and maintain, 
upon and after the commencement of the operation of trains by or on 
behalf of the City, a liability insurance policy covering the liability of 
the parties to the contract, a State-Owned Railroad Company as 
defined in G.S. 124-11 that owns or claims an interest in any real 
property subject to the contract, and any operating rights railroad for 
all claims for property damage, personal injury, bodily injury, and 
death arising out of or related to passenger rail services. The policy 
shall name the parties to the contract, a State-Owned Railroad 
Company as defined in G.S. 124-11 that owns or claims an interest in 
any real property subject to the contract, and any operating rights 
railroad as named insureds and shall have policy limits of not less 
than two hundred million dollars ($200,000,000) per single accident or 
incident, and may include a self-insured retention in an amount of not 
more than five million dollars ($5,000,000). 

(2) If the City does not enter into any contract authorized by subsection 
(b) of this section, upon and after the commencement of the operation 
of trains by or on behalf of the City, the City shall secure and maintain 
a liability insurance policy, with policy limits and a self-insured 
retention consistent with subdivision (1) of this subsection, for all 
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claims for property damage, personal injury, bodily injury, and death 
arising out of or related to passenger rail services. 

(d) Liability Limit. — The aggregate liability of the City, the parties to the 
contract or contracts authorized by subsection (b) of this section, a State- 
Owned Railroad Company as defined in G.S. 124-11, and any operating rights 
railroad for all claims arising from a single accident or incident related to 
passenger rail services for property damage, personal injury, bodily injury, and 
death is limited to two hundred million dollars ($200,000,000) per single 
accident or incident or to any proceeds available under any insurance policy 
secured pursuant to subsection (c) of this section, whichever is greater. 

(e) Effect on Other Laws. — This section shall not affect the damages that 
may be recovered under the Federal Employers’ Liability Act, 45 U.S.C. § 51, 
et seq., (1908); or under Article 1 of Chapter 97 of the General Statutes. 

(f) Applicability. — This section shall apply only to municipalities with a 
population of more than 500,000 persons, according to the latest decennial 
census, or to municipalities that have entered into a transit governance 
interlocal agreement with, among other local governments, a city with a 
population of more than 500,000 persons. (2002-78, s. 3.) 

Editor’s Note. — Session Laws 2002-78, s. The definitions in subsection (a) were redes- 
5, made this section effective August 15, 2002. ignated at the direction of the Revisor of Stat- 

Session Laws 2002-78, s. 4, contains a utes to preserve alphabetical order. 

severability clause. 

§§ 160A-327 through 160A-330: Reserved for future codification pur- 
poses. 

Part 2. Electric Service in Urban Areas. 

§ 160A-331. Definitions. 

Unless the context otherwise requires, the following words and phrases shall 
have the meanings indicated when used in this Part: 

~ (1) “Assigned area” means any portion of an area annexed to or incorpo- 
rated into a city which, on or before the effective date of annexation or 
incorporation, had been assigned by the North Carolina Utilities 
Commission to a specific electric supplier pursuant to G.S. 62-110.2. 

(1a) “Assigned supplier” means a person, firm, or corporation to which the 
North Carolina Utilities Commission had assigned a specific area for 
service as an electric supplier pursuant to G.S. 62-110.2, which area, 
in whole or in part, is subsequently annexed to or incorporated into a 
city. 

(1b) The “determination date” is 
a. April 20, 1965, with respect to areas within the corporate limits of 

any city as of April 20, 1965; 
b. The effective date of annexation with respect to areas annexed to 

any city after April 20, 1965; 
c. The date a primary supplier comes into being with respect to any 

city first incorporated after April 20, 1965. 
(2) “Line” means any conductor located inside the city for distributing or 

| transmitting electricity, other than 
a. For overhead construction, a conductor from the pole nearest the 

premises of a consumer to such premises, or a conductor from a 
line tap to such premises, and 

b. For underground construction, a conductor from the transformer 
(or the junction point, if there be one) nearest the premises of a 
consumer to such premises. 
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(3) “Premises” means the building, structure, or facility to which electric- 
ity is being or is to be furnished. Two or more buildings, structures, or 
facilities that are located on one tract or contiguous tracts of land and 
are used by one electric consumer for commercial, industrial, institu- 
tional, or governmental purposes, shall together constitute one “pre- 
mises,” except that any such building, structure, or facility shall not, 
together with any other building, structure, or facility, constitute one 
“premises” if the electric service to it is separately metered and the 
charges for such service are calculated independently of charges for 
service to any other building, structure, or facility. 

(4) “Primary supplier” means a city that owns and maintains its own 
electric system, or a person, firm, or corporation that furnishes 
electric service within a city pursuant to a franchise granted by, or 
contract with, a city, or that, having furnished service pursuant to a 
franchise or contract, is continuing to furnish service within a city 
after the expiration of the franchise or contract. 

(5) “Secondary supplier” means a person, firm, or corporation that fur- 
nishes electricity at retail to one or more consumers other than itself 
within the limits of a city but is not a primary supplier. A primary 
supplier that furnishes electric service within a city pursuant to a 
franchise or contract that limits or restricts the classes of consumers 
or types of electric service permitted to such supplier shall, in and 
with respect to any area annexed by the city after April 20, 1965, be 
a primary supplier for such classes of consumers or types of service, 
and if it furnishes other electric service in the annexed area on the 
effective date of annexation, shall be a secondary supplier, in and with 
respect to such annexed area, for all other electric service. A primary 
supplier that continues to furnish electric service after the expiration 
of a franchise or contract that limited or restricted such primary 
supplier with respect to classes of consumers or types of electric 
service shall, in and with respect to any area annexed by the city after 
April 20, 1965, be a secondary supplier for all electric service if it is 
furnishing electric service in the annexed area on the effective date of 
annexation, (1965, c. 287; s.:1;.1971, c. 698, s. 1) 1973. ¢. 426; ea2: 
1997-346, s. 1; 1999-111, s. 1; 2008-24, s. 1.) 

Editor’s Note. — Session Laws 1997-346, s. 
6, as amended by Session Laws 1999-111, s. 1, 
which added subdivision (1), defining “Assigned 
area”, and subdivision (1a), defining “Assigned 
supplier”, provides in part: “This act expires on 
December 31, 2003.” Session Laws 2003-24, s. 

1, repealed the expiration provision. 

Legal Periodicals. — For note, “Utili- 
ties—Extension of Electric Service: The Munic- 
ipalities’ Power Play,” see 63 N.C.L. Rev. 1095 

(1985). 

CASE NOTES 

Legislative Intent. — By defining and re- 
stricting the rights of competing electric com- 
panies, the Legislature, in the 1965 Electric 
Act, limited free competition among private 
electric suppliers in rural areas. It is for the 
Legislature, not for the court to determine 
whether legislation other than G.S. 160A-312 is 
needed to curtail the competitive rights of mu- 
nicipal electric suppliers in rural areas. Duke 
Power Co. v. City of High Point, 69 N.C. App. 
378, 317 S.E.2d 701, cert. denied, 312 N.C. 82, 
321 S.E.2d 895 (1984). 

The Electric Act of 1965 was originally in- 

tended to prevent or reduce litigation regarding 
electric service rights between competing sup- 
pliers. City of Concord v. Duke Power Co., 346 
N.C, 211, 485 S.E.2d 278 (1997). 

Section 62-110.2 was passed together 
with this Part, as part of the same act. Do- 
mestic Elec. Serv., Inc. v. City of Rocky Mount, 
20 N.C. App. 347, 201 S.E.2d 508, aff’d on other 
grounds, 285 N.C. 135, 203 S.E.2d 838 (1974). 
Purpose of § 62-110.2 and This Part. — 

Both G.S. 62-110.2, applying to rural areas, and 
this Part, applying to municipalities, sought to 
eliminate the wasteful duplication of power 
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lines by assigning territories to specific suppli- 
ers of electricity. Domestic Elec. Serv., Inc. v. 
City of Rocky Mount, 20 N.C. App. 347, 201 
S.E.2d 508, aff'd on other grounds, 285 N.C. 
135, 203 S.E.2d 838 (1974). 
Considered together, § 62-110.2 and this 

Part cover the entire State, and reflect the 

interests of municipalities, utility companies 
and cooperatives. They form a unified plan for 
eliminating duplication of electric facilities by 
assigning territories to particular supplers. 
Domestic Elec. Serv., Inc. v. City of Rocky 
Mount, 20 N.C. App. 347, 201 S.E.2d 508, aff’d 
on other grounds, 285 N.C. 135, 203 S.E.2d 838 
(1974). 
Common-law doctrine of abandonment 

does not apply to the 1965 Electric Act. 
Duke Power Co. v. City of Morganton, 90 N.C. 
App. 755, 370 S.E.2d 54, cert. denied, 323 N.C. 
364, 373 S.E.2d 544 (1988). 
Rights of Certain Nonmunicipal Suppli- 

ers Recognized. — By the enactment of this 
Part, the General Assembly took a considerable 
step in recognizing rights of nonmunicipal sup- 
pliers of electric power in cities operating their 
own systems. Duke Power Co. v. City of High 
Point, 22 N.C. App. 91, 205 S.E.2d 774, cert. 
denied, 285 N.C. 661, 207 S.E.2d 752 (1974). 

The Territorial Assignment Act of 1965, as 
codified at G.S. 62-110.2 and G.S. 160A-331 to 
160A-338, represents an attempt to eliminate 
the uneconomic duplication of transmission 
and distribution systems bred of unbridled 
competition between public utilities, electric 
membership corporations and municipalities 
by designating the various competitors’ rights. 
Morgan v. Town of Hertford, 70 N.C. App. 725, 
3821 S.E.2d 170 (1984). 
Municipality as “Secondary Supplier”. 

— A town, a municipal corporation, is a “per- 
son” or “corporation” within the meaning of 
subdivision (5) of this section and therefore 
qualifies as a “secondary supplier.” Morgan v. 
Town of Hertford, 70 N.C. App. 725, 321 S.E.2d 
170 (1984). 
Applicability of Provisions to Munici- 

pality. — A municipality operating an electric 
service within the corporate limits of another 
municipality is subject to the provisions of G.S. 
160A-331 to 160A-338. Morgan v. Town of 
Hertford, 70 N.C. App. 725, 321 S.E.2d 170 
(1984). 
The clause “subject to part 2 of this 

article,” as used in G.S. 160A-312, refers to 
those situations where a city extending its 
electric lines outside its corporate limits neces- 
sarily begins construction within its corporate 
limits. When a city extending service outside its 
corporate limits constructs lines beginning at 
some point within its corporate limits, then 
pursuant to G.S. 160A-312 and 160A-332, such 

lines as are within the city limits may not 
infringe on the guaranteed corridor rights of a 
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secondary supplier. Duke Power Co. v. City of 
High Point, 69 N.C. App. 378, 317 S.E.2d 701, 
cert; denied, 312 N.C..82;°:321.S.E/2d) 895 

(1984). 
The furnishing of electric service to an 

area subsequently annexed must be carried 
out pursuant to the 1965 Electric Act (G:S. 
160A-331 to 160A-338 and 62-110.1 to 62- 
110.2). State ex rel. Utils. Comm’n v. VEPCO, 

310 N.C, 302, 311 S.E.2d 586 (1984). 
Operation of Electric System Outside 

Municipality. — The 1965 Electric Act, ap- 
pearing in G.S. 160A-331 through 160A-338 
and G.S. 62-110.2, does not empower or autho- 
rize municipalities to operate electric systems 
outside corporate limits, nor does it restrict 
such service. Insofar as the General Statutes 
are concerned, the sole authority for, and the 

only restriction upon municipalities furnishing 
electric service outside corporate limits is found 
in G.S. 160A-312. Lumbee River Elec. Member- 
ship Corp. v. City of Fayetteville, 309 N.C. 726, 
309 S.E.2d 209 (1983). 

Nothing in this Part empowers or restricts 
municipalities in the operation of their electric 
systems outside their corporate limits. State ex 
rel. Utils; Comm av: VEPCO%310.N.C. 302, 311 

S.E.2d 586 (1984). 
For analysis of the dichotomy between a 

city’s rights to extend electric service out- 
side city limits under G.S. 160A-312 and its 
rights to extend such service within city limits 
under G.S. 160A-331 to 160A-338, see Duke 
Power Co. v. City of High Point, 69 N.C. App. 
378, 317 S.E.2d 701, cert. denied, 312 N.C. 82, 
321 S.E.2d 895 (1984). 

Section 160A-312 does not affect a city’s 
right to furnish electric service to a newly 
annexed territory within its corporate limits, 
such right being determined solely by the pro- 
visions of G.S. 160A-331 to 160A-338. Duke 
Power Co. v. City of High Point, 69 N.C. App. 
378, 317 S.E.2d 701, cert. denied, 312 N.C. 82, 
321 S.E.2d 895 (1984). 

In situations in which multiple annex- 
ations have occurred, the determination 

date is the annexation date in which a primary 
and secondary supplier competing for the right 
to service a premises initially requiring electric 
service first existed. City of Concord v. Duke 
Power Co., 346 N.C. 211, 485 8.E.2d 278 (1997). 
The definition of premises is clearly and 

unambiguously defined; both buildings con- 
structed by the hospital on its contiguous tracts 
of land constituted one premises that was being 
served by the city. City of New Bern v. Carteret- 
Craven Elec. Membership Corp., 145 N.C. App. 
140, 548. S.E.2d 845, 2001 N.C. App. LEXIS 580 
(2001), cert. granted, 354 N.C. 215, 553 S.E.2d 
9092001): 
Where a customer constructed a new build- 

ing on an adjacent lot, that was separately 
metered, and then demolished the old building, 
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the new building was considered a new pre- 
mises, and the customer was entitled to choose 
between secondary electric service providers 
under Electric Act, under the specific facts of 
the instant case. City of New Bern v. Carteret- 
Craven Elec. Membership Corp., 356 N.C. 123, 
567 S.E.2d 131, 2002 N.C. LEXIS 681 (2002). 

CH. 160A. CITIES AND TOWNS §160A-332 

Applied in State ex rel. Utils. Comm'n v. 
Hunt Mfg. Co., 16 N.C. App. 335, 192 S.E.2d 16 
(1972); State ex rel. Utils. Comm’n v. VEPCO, 
62 N.C. App. 262, 302 S.E.2d 642 (1983); City of 
Concord v. Duke Power Co., 122 N.C. App. 248, 
468 S.E.2d 615 (1996). 

§ 160A-332. Electric service within city limits. 

(a) The suppliers of electric service inside the corporate limits of any city in 
which a secondary supplier was furnishing electric service on the determina- 
tion date (as defined in G.S. 160A-331(1)) shall have rights and be subject to 
restrictions as follows: 

(1) The secondary supplier shall have the right to serve all premises being 
served by it, or to which any of its facilities are attached, on the 
determination date. 

(2) The secondary supplier shall have the right, subject to subdivision (3) 
of this section, to serve all premises initially requiring electric service 
after the determination date which are located wholly within 300 feet 
of its lines and located wholly more than 300 feet from the lines of the 
primary supplier, as such suppliers’ lines existed on the determination 
date. 

(3) Any premises initially requiring electric service after the determina- 
tion date which are located wholly within 300 feet of a secondary 
supplier’s lines and wholly within 300 feet of another secondary 
supplier’s lines, but wholly more than 300 feet from the primary 
supplier’s lines, as the lines of all suppliers existed on the determi- 
nation date, may be served by the secondary supplier which the 
consumer chooses, and no other supplier shall thereafter furnish 
electric service to such premises, except with the written consent of 
the supplier then serving the premises. 

(4) A primary supplier shall not furnish electric service to any premises 
which a secondary supplier has the right to serve as set forth in 
subdivisions (1), (2), and (3) of this section, except with the written 
consent of the secondary supplier. 

(5) Any premises initially requiring electric service after the determina- 
tion date which are located wholly or partially within 300 feet of the 
primary supplier’s lines and are located wholly or partially within 300 
feet of the secondary supplier’s lines, as such suppliers’ lines existed 
on the determination date, may be served by either the secondary 
supplier or the primary supplier, whichever the consumer chooses, 
and no other supplier shall thereafter furnish service to such pre- 
mises, except with the written consent of the supplier then serving the 
premises. 

(6) Any premises initially requiring electric service after the determina- 
tion date, which are located only partially within 300 feet of the 
secondary supplier’s lines and are located wholly more than 300 feet 
from the primary supplier’s lines, as such supplier’s lines existed on 
the determination date, may be served either by the secondary 
supplier or the primary supplier, whichever the consumer chooses, 
and no other supplier shall thereafter furnish service to such pre- 
mises, except with the written consent of the supplier then serving the 
premises. 

(6a) Notwithstanding any other provision of law, a secondary supplier, 
upon obtaining the prior written consent of the city, shall be the 
exclusive provider of electric service within (i) any assigned area for 
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which that secondary supplier had been assigned supplier prior to the 
determination date; or (ii) any area previously unassigned by the 
North Carolina Utilities Commission pursuant to G.S. 62-110.2. 
However, any rights of other electric suppliers existing under G.S. 
62-110.2 prior to the determination date to provide service shall 
continue to exist without impairment in the areas described in (i) and 
(ii) above. 

(7) Except as provided in subdivisions (1), (2), (3), (5), (6), and (6a) of this 
section, a secondary supplier shall not furnish electric service within 
the corporate limits of any city unless it first obtains the written 
consent of the city and the primary supplier. 

(b) In any city that is first incorporated after April 20, 1965, in which, on the 
effective date of the incorporation, there is more than one supplier of electric 
service, all suppliers of electric service therein shall continue to have the rights 
and be subject to the restrictions in effect before the city was incorporated until 
there is a primary supplier within the city. (1965, c. 287, s. 1; 1971, c. 698, s. 
1; 1997-346, s. 2; 1999-111, s. 1; 2003-24, s. 1.) 

Editor’s Note. — Session Laws 1997-346, s. 

6, as amended by Session Laws 1999-111, s. 1, 
which added subdivision (a)(6a), making cer- 
tain secondary suppliers exclusive, provides in 
part: “This act expires on December 31, 2003.” 
Session Laws 2003-24, s. 1, repealed the expi- 
ration provision. 

Legal Periodicals. — For note, “Utili- 

ties—Extension of Electric Service: The Munic- 

ipalities’ Power Play,” see 63 N.C.L. Rev. 1095 
(1985). 

CASE NOTES 

Legislative Intent. — By defining and re- 
stricting the rights of competing electric com- 
panies, the Legislature in the 1965 Electric Act, 
limited free competition among private electric 
suppliers in rural areas. It is for the Legisla- 
ture, not for the court to determine whether 
legislation other than G.S. 160A-312 is needed 
to curtail the competitive rights of municipal 
electric suppliers in rural areas. Duke Power 
Co. v. City of High Point, 69 N.C. App. 378, 317 
S.E.2d 701, cert. denied, 312 N.C. 82, 321 
S.E.2d 895 (1984). 

The Electric Act of 1965 was originally in- 
tended to prevent or reduce litigation regarding 
electric service rights between competing sup- 
pliers. City of Concord v. Duke Power Co., 346 
N.C. 211, 485 S.E.2d 278 (1997). 
Common-law doctrine of abandonment 

does not apply to the 1965 Electric Act. 
Duke Power Co. v. City of Morganton, 90 N.C. 
App. 755, 370 S.E.2d 54, cert. denied, 323 N.C. 

364, 373 S.E.2d 544 (1988). 

In situations in which multiple annex- 
ations have occurred, the determination 
date is the annexation date in which a primary 
and secondary supplier competing for the right 
to service a premises initially requiring electric 
service first existed. City of Concord v. Duke 
Power Co., 346 N.C. 211, 485 S.E.2d 278 (1997). 

Applied in State ex rel. Utils. Comm’n v. 
Hunt Mfg. Co., 16 N.C. App. 335, 192 S.E.2d 16 
(1972); Morgan v. Town of Hertford, 70 N.C. 

App. 725, 321 S.E.2d 170 (1984); City of Con- 
cord v. Duke Power Co., 122 N.C. App. 248, 468 
S.E.2d 615 (1996). 

-§ 160A-333. Temporary electric service. 

No electric supplier shall furnish temporary electric service for the construc- 
tion of premises which it would not have the right to serve under this Part if 
such premises were already constructed. The construction of lines for, and the 
furnishing of, temporary electric service for the construction of premises which 
any other electric supplier, if chosen by the consumer, would have the right to 
serve if such premises were already constructed, shall not impair the right of 
such other electric supplier to furnish service to such premises after the 
construction thereof, if then chosen by the consumer; nor, unless the consumer 
chooses to have such premises served by the supplier that furnished the 
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temporary service, shall the furnishing of such temporary service or the 

construction of a line therefor impair the right of any other electric supplier to 

furnish service to any other premises which, without regard to the construction 

of such temporary service line, it has the right to serve. (1965, c. 287, s. 1; 1971, 

c. 698, s. 1; 1973, c. 426, s. 53.) 

§ 160A-334. Authority and jurisdiction of Utilities Com- 

mission. 

Notwithstanding G.S. 160A-332 and 160A-333, if the North Carolina Utili- 

ties Commission finds that service being furnished to or to be furnished to the 

consumer by a secondary supplier is or will be inadequate or undependable, or 

that rates, conditions of service or service regulations, applied to such 

consumer, are unreasonably discriminatory, the Commission shall have the 

authority and jurisdiction, after notice to each affected electric supplier, and 

after hearing, if a hearing is requested by an interested party, to: 

(1) Order a primary supplier that is subject to the jurisdiction of the 

Commission to furnish electric service to any consumer who desires 

service from the primary supplier at any premises served by a 

secondary supplier, or at premises which a secondary supplier has the 

right to serve pursuant to other sections of this Part, and to order such 

secondary supplier to cease and desist from furnishing electric service 

to such premises, or | 
(2) Order any secondary supplier to cease and desist from furnishing 

electric service to any premises being served by it or to any premises 

which it has the right to serve pursuant to other sections of this Part, 

if the consumer desires service from a primary supplier that is not 

subject to the jurisdiction of the Commission and which is willing to 

furnish service to such premises. (1965, c. 287, s. 1; 1971, c. 698, s. 1; 

1973, c. 426, s. 54.) 

CASE NOTES 

Applied in State ex rel. Utils. Comm’n v. (1972); Morgan v. Town of Hertford, 70 N.C. 

Hunt Mfg. Co., 16 N.C. App. 335, 192 S.E.2d16 App. 725, 321 S.E.2d 170 (1984). 

§ 160A-335. Discontinuance of service and transfer of fa- 

cilities by secondary supplier. 

Asecondary supplier may voluntarily discontinue its service to any premises 

and remove any of its electric facilities located inside the corporate limits of a 

city or sell and transfer such facilities to a primary supplier in such city, 

subject to approval by the North Carolina Utilities Commission, if the 

Commission determines that the public interest will not thereby be adversely 

affected. (1965, c. 287, s. 1; 1971, c. 698, s. 1.) 

§ 160A-336. Electric service for city facilities. 

No provisions of this Part shall prevent a city that is a primary supplier from 

furnishing its own electric service for city facilities, or prevent any other 

primary supplier from furnishing electric street lighting service to a city inside 

its corporate limits. (1965, c. 287, s. 1; 1971, c. 698, s. 1.) 
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§ 160A-337. Effect of Part on rights and duties of primary 
supplier. 

Except for the rights granted to and restrictions upon primary suppliers 
contained in the provisions of this Part, nothing in this Part shall diminish, 
enlarge, alter, or affect in any way the rights and duties of a primary supplier 
to furnish electric service to premises within the corporate limits of a city. 
Ch965; co28 79s. '1;:1971, c/'698,'s: 1.) 

§ 160A-338. Electric suppliers subject to police power. 

No provisions of this Part shall restrict the exercise of the police power of a 
city over the erection and maintenance of poles, wires, and other facilities of 
electric suppliers in streets, alleys, and other public ways. (1965, c. 287, s. 1; 
197 1,-c. 698, °s: 1.) 

Legal Periodicals. — For note, “Utili-  ipalities’ Power Play,” see 63 N.C.L. Rev. 1095 
ties—Extension of Electric Service: The Munic- (1985). 

CASE NOTES 

Cited in City of Concord v. Duke Power Co., 
346 N.C. 211, 485 S.E.2d 278 (1997). 

§§ 160A-339, 160A-340: Reserved for future codification purposes. 

ARTICLE 17. 

Cemeteries. 

§ 160A-341. Authority to establish and operate cemeter- 
ies. 

A city shall have authority to establish, operate, and maintain cemeteries 
either inside or outside its corporate limits, may acquire and hold real and 
personal property for cemetery purposes by gift, purchase, or (for real prop- 
erty) by exercise of the power of eminent domain, may devote any property 
owned by the city to use as a cemetery, may prohibit burials at any place within 
the city other than city cemeteries, and may regulate the manner of burial in 
city cemeteries. Nothing in this section shall confer upon any city authority to 
prohibit or regulate burials in cemeteries licensed by the State Burial 
Association Commissioner, or in church cemeteries. 

As used in this Article “cemetery” includes columbariums and facilities for 
cremation. (1917, c. 186, subch. 5, s. 1; 1919, cc. 1386, 237; C.S., s. 2787; 1969, 
e. 402; 1971, c. 698, s. 1.) 

CASE NOTES 

City’s Power over Interment. — The own- 
ership of a lot in a cemetery or a license to inter 
therein is subject to the police power of the 
State; interments may be forbidden, and bodies 
already interred removed, by ordinance of the 
city, if authorized by act of the legislature. 
Humphrey v. Board of Trustees, 109 N.C. 132, 

13 S.E. 7938 (1891), decided under former 

§ 160-2(3). 
Town was not impliedly authorized to 

enact an ordinance reserving to itself the 
exclusive right to set memorial markers in 
cemeteries and requiring the payment of a 
special charge for setting such markers not 
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purchased from the town by former G.S. 160- thority. State v. McGraw, 249 N.C. 205, 105 

2(3). Grave constitutional questions would be  $.E.2d 659 (1958). 

raised by any statute giving a town such au- 

§ 160A-342. Authority to transfer cemeteries. 

Acity may transfer and convey any city cemetery property, together with any 

accumulated perpetual care trust funds set aside for the maintenance of the 

cemetery, to any religious organization or cemetery licensed by the State 

Burial Association Commissioner, upon condition that the transferee will 

continue use of the property as a cemetery, will perpetually maintain it, and 

will apply any perpetual care trust funds so transferred only for maintenance 

of the cemetery. (1917, c. 136, subch. 5, s. 1; 1919, cc. 136, 237 OS), svete 

1969, c. 402; 1971, c. 698, s. 1.) 

§ 160A-343. Authority to abandon cemeteries. 

A city shall have authority to abandon any cemetery that has not been used 

for interment purposes within 10 years. Upon abandonment, all monuments, 

tombstones, and the contents of all graves within the cemetery shall be 

transferred at city expense to another city cemetery, or to a cemetery licensed 

by the State Burial Association Commissioner. After the transfer of monu- 

ments, tombstones, and the contents of graves, the city may take possession of, 

convey, or use the former cemetery property for any lawful purpose. (1917, c. 

136, subch. 5, s. 1; 1919, cc. 136, 237; C.S., s. 2787; 1969, c. 402; 1971, c. 698, 

Sith.) 

§ 160A-344. Authority to assume control of abandoned 

cemeteries. 

(a) Whenever property not under the control or in the possession of any 

church or religious organization in any city has been heretofore set aside or 

used for cemetery purposes, and the trustees or owners named in the deed or 

deeds for the property have died, or are unknown, or the deeds of conveyance 

have been lost or misplaced and no record of title thereto has been found, and 

the property has been occupied and used for burial purposes for a time 

sufficient to identify its use as cemetery property, the city in which the 

cemetery is located is authorized to take possession of the land and any 

adjoining land not held by known claimants of title, have the property 

surveyed and lines established, and to designate and appropriate the property 

as a city cemetery. 
(b) The city may have the land subdivided and laid off into family burial 

plots, may sell any of the unused lots so laid off to any person for burial 

purposes, and may use the proceeds of the sale for the improvement and 

upkeep of the cemetery. 
(c) The city may appropriate and use funds for the improvement and 

maintenance of the cemetery, and all laws and ordinances applicable to city 

cemeteries shall apply to the cemetery from and after the date that the city 

assumes control of it. (1971, c. 698, s. 1.) 

§ 160A-345. Authority to condemn cemeteries. 

A city shall have authority to acquire title in fee simple by purchase or 
exercise of the power of eminent domain to any cemetery, graveyard, or burial 
place within the city and to operate and maintain the property so acquired as 
a city cemetery. This section shall not apply to a cemetery licensed by the North 
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Carolina State Burial Association Commissioner, nor to property owned or 
controlled by any church or religious organization, unless the owner of the 
property consents to the acquisition. (1951, c. 385, s. 1; 1971, c. 698, s. 1.) 

§ 160A-346. Authority to condemn easements for perpet- 
ual care. 

A city shall have authority to acquire an easement for perpetual care by gift, 
grant, purchase, or exercise of the power of eminent domain in any cemetery, 
graveyard, or burial place within the city. When a perpetual care easement is 
acquired under this section, all city ordinances concerning the care and upkeep 
of city cemeteries shall be applicable to the cemetery, and the income from city 
perpetual care trust funds may be used to care for and maintain the cemetery. 
This section shall not apply to a cemetery licensed by the North Carolina State 
Burial Association Commissioner or to property owned or controlled by any 
church or religious organization unless the owner of the property consents to 
the acquisition. (1951, c. 385, s. 2; 1971, c. 698, s. 1.) | 

§ 160A-347. Perpetual care trust funds. 

(a) A city is authorized to create a perpetual care trust fund for any 
cemeteries under its ownership or control, to accept gifts, grants, bequests, and 
devises on behalf of the perpetual care trust fund, to deposit any revenues 
realized from the sale of lots in or the operation of city cemeteries in the 
perpetual care trust fund, and to hold and administer the trust fund for the 
purpose of perpetually caring for and beautifying the city’s cemeteries. The city 
may make contracts with the owners of plots in city cemeteries obligating the 
city to maintain the plots in perpetuity upon payment of such sums as the 
council may fix. 

(b) The principal of perpetual care trust funds shall be held intact, and the 
income from such funds shall be used to carry out contracts with plot owners 
for the perpetual care of the plots, and to maintain and perpetually care for the 
cemetery. 

(c) Perpetual care trust funds shall be kept separate and apart from all 
other city funds, and shall in no case be appropriated by, lent to, or in any 
manner used by the city for any purpose other than the perpetual care of city 
cemeteries. (1917, c. 136, subch. 9; s. 1; C.S., ss. 2810, 2811, 2812: 1927, c. 254; 
TORRE? 698; 841.) 

§ 160A-348. Regulation of city cemeteries. 

A city may by ordinance adopt rules and regulations concerning the opening 
of graves, the erection of tombstones and monuments, the building of walls and 
fences, the hours of opening and closing and all other matters concerning the 
use, operation, and maintenance of city cemeteries. The ordinance may impose 
a schedule of prices for lots and fees for the opening of graves in the cemetery, 
but it may not require the owners of plots to purchase monuments, vaults, or 
other items from the city. (1971, c. 698, s. 1.) 

§ 160A-349: Reserved for future codification purposes. 
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ARTICLE 17A. 

Cemetery Trustees. 

§ 160A-349.1. Creation of board authorized; official title; 

terms of office; vacancies. 

The governing body of any municipal corporation which now owns or shall 

hereafter own a cemetery is authorized, if it is deemed proper, to create a board 

composed of not less than three nor more than five persons, to be known as 

“Cemetery Trustees of the Town or City of ............ , North Carolina”; shall fix 

the term of office of each member, in no case to exceed five years, and in case 

of any vacancy by death, resignation or otherwise, elect a successor. (Pub. Loc. 

1923.0 Das, s. 1.) 

Editor’s Note. — This Article, which is Session Laws 1973, c. 474, s. 31, was omitted 

derived from Public-Local Laws 1923, c.583,as from the General Statutes of 1943, and was 

amended by Session Laws 1951, c. 87, and codified for the first time in 1973. 

§ 160A-349.2. Members to meet and organize; meetings; 

bond of secretary and treasurer; record of 

proceedings. 

The members of said board, when properly elected, shall within 30 days after 

notice of their election convene and designate one of their number chairman, 

one secretary and treasurer, and provide for regular meetings at such times as 

the said board shall fix; it shall also fix the bond to be given by the secretary 

and treasurer, conditioned for the faithful accounting of all moneys which shall 

come into his hands; shall provide for special meetings, and shall cause the 

secretary to keep a record of its proceedings. (Pub. Loc. 1923, c. DOd ese eee 

§ 160A-349.3. Property vested. 

Upon the creation of such board the title to all property held by the town or 

city and used for cemetery purposes shall pass to and vest in said board, 

subject to the same limitations, conditions and restrictions as it was held by 

the town or city; provided, that the governing body of the town or city may at 

any time by resolution direct that title to such property shall pass to and vest 

in the town or city itself, and in such event it shall be the duty of the board and 

its officers to execute all necessary documents to effect such transfer and 

vesting. (Pub. Loc. 1923, c. 583, s. 3; 1979, 2nd Sess., c. 1247, s. 30.) 

§ 160A-349.4. Control and management; superintendent 

and assistants; enumeration of powers. 

The said board shall have the exclusive control and management of such 

cemetery; shall have the power to employ a superintendent and such assis- 

tants as may be needed, and may do any and all things pertaining to the 
control, maintenance, management and upkeep of the cemetery which the 
governing body of the town or city could have done, or which by law the 
governing body of the town or city shall hereafter be authorized to do. (Pub. 
ioe 19 255c7.065 5.45) 
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§ 160A-349.5. Rules continued in force. 

All rules and regulations heretofore adopted by the town or city for the 
control, upkeep, management, and maintenance, as well as policing of the 
cemetery, shall continue in force and effect until and after the said board shall 
have changed the same as herein provided for. (Pub. Loc. 1923, c. 583, s. 5.) 

§ 160A-349.6. Rules for maintaining order and policing; 
force of rules; copy to governing body; publi- 
cation. 

The said board shall have power to adopt rules and regulations for main- 
taining order in the cemetery and policing the same, and such rules and 
regulations, when adopted, shall have the same force and effect as ordinances 
adopted and passed by the governing body of the town or city. When any such 
rules and regulations shall be adopted the secretary of the board shall transmit 
a copy thereof to the governing body of the town or city, and shall cause a copy 
to be published in some newspaper published in the town or city, and the said 
rules and regulations shall be in force and effect 10 days after their publica- 
Meme Eo 0c, 1923, C.58.; 8. 6.) 

§ 160A-349.7. Presentation of budget; details of budget; 
appropriation; payment to board. 

Thirty days prior to the adoption of the annual budget by the governing body 
of the town or city, the said trustees shall present to such governing body a 
budget for the ensuing year, in which said budget there shall be set out in 
detail an accurate account of the receipts and expenditures of the board for the 
previous year, the estimated expense for the ensuing year, the estimated 
source of income from all sources, other than appropriation by the governing 
body of the town or city, any balance on hand, and such other information as 
the said trustees may think proper; and the said governing body of the town or 
city shall in the annual budget include such appropriation as it deems proper 
for the care and maintenance of the said cemetery for the ensuing year, which 
shall be paid over to the board of trustees in monthly installments. 

For purposes of the Local Government Budget and Fiscal Control Act 
(Chapter 159, Subchapter III), the board of trustees of a cemetery is a board of 
the municipal corporation establishing the board of trustees and is not a public 
authority as defined by G.S. 159-7. (Pub. Loc. 1923, c. 583, s. 7; 1971, c. 780, s. 
bi pli o.en414,s: 31; 1979, 2nd Sess., c. 1247, s: 31.) 

§ 160A-349.8. Commissioners to obtain maps, plats and 
deeds; list of lots sold and owners; surveys and 
plats to be made; additional lots, streets, walks 
and parkways; price of lots; regulation of sale 
of lots. 

The board of trustees shall obtain from the governing body all maps, plats, 
deeds and other evidences relating to the lands, lots and property of the 
cemetery; they shall also obtain from the governing body of the town or city, as 
nearly as possible, an accurate list of the lots theretofore sold, together with 
the names of the owners thereof. The said board of trustees shall from time to 
time cause surveys to be made, maps and plats prepared, laying out additional 
lots, streets, paths, walks and parkways; shall fix a price at which such lots 
shall be sold, which price may from time to time, in the discretion of the board, 
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be changed; shall adopt rules and regulations as to the sale of said lots and 

deliver to the purchaser or purchasers deed or evidences of title thereto. (Pub. 

Loc. 1923, c. 583, s. 8.) 

§ 160A-349.9. Power to acquire land; adjacent property; 

disposal of money from lot sales; investments; 

income from investment. 

The said board shall have the power to acquire additional lands for cemetery 

purposes, either by purchase or otherwise. In making such additional acqui- 

sitions of property, if possible, they shall acquire adjacent property; all moneys 

received from the sale of lots shall be held by the board of trustees intact and 

used for the purchase of additional lands; to beautify and otherwise maintain 

and keep the present property and the future acquired property. The board 

may, if it seems best to it, invest the said money in good, interest-bearing 

securities, payable to the said board, and the income derived therefrom shall 

be by the board used in the beautifying, maintenance and upkeep of the 

cemetery or cemeteries under its control. (Pub. Loc. 1923, c. 583, s. 9.) 

§ 160A-349.10. Power to condemn land; procedure for con- 

demnation; board incorporated. 

If it becomes necessary to acquire additional lands for cemetery purposes 

and the board cannot agree with the owners upon the price thereof, the board 

shall have the power to condemn the lands for cemetery purposes, and in so 

doing the provisions of Chapter 40A of the General Statutes shall be followed 

as nearly as possible, and to that end, and for that purpose, the board of 

trustees of any cemetery acquired under this Article shall be deemed and 

considered a corporation and a body politic. (Pub. Loc. 1923, c. 5S. Sasi. 

2001-487, s. 38().) 

§ 160A-349.11. Price of lands included in budget. 

If any lands are acquired by purchase or condemnation for cemetery 

purposes and the board of trustees shall not have sufficient funds with which 

to pay for the same, the amount necessary shall be included in their budget 

request, and the governing body of any town or city may make an appropria- 

Pes to complete the purchase. (Pub. Loc. 1923, c. 583, s. 11; 1979, 2nd Sess., ¢. 

1 tise 2a) 

§ 160A-349.12. Power to accept gifts; exclusive use of gifts. 

The board of trustees of any cemetery shall have the power to accept gifts, 

either by devise, bequeath or otherwise, and hold the same for the purposes 

expressed in the gift, and any moneys coming into the hands of such board by 

devise or otherwise shall be by the board used exclusively for the purposes for 
which it is given. (Pub. Loc. 19238, c. 583, s. 12.) 

§ 160A-349.13. Sale of unnecessary property. 

The board of trustees of any cemetery, created pursuant to this Article, shall 
have the power to sell at public auction, as provided by G.S. 160-59, any real 
property, title to which is held by it, which it shall determine to be unfit or 
unnecessary for cemetery purposes, except when such sale would violate the 
terms of any deed, gift or trust pursuant to which the property proposed to be 
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sold was acquired. Any such sales and conveyances heretofore made by any 
such board of trustees are hereby validated. (1951, c. 87.) 

Editor’s Note. — Section 160-59, referred to 
in this section, was repealed by Session Laws 
1971, c. 698, s. 2. For present provisions as to 

sale of municipal property at public auction, see 
G.S. 160A-270. 

§ 160A-349.14. Exercise of powers subject to approval. 

The board may not act to acquire or sell land pursuant to G.S. 160A-349.9, 
G.S. 160A-349.10, or G.S. 160A-349.13 unless such action was approved in 
advance by the governing body of the town or city. (1979, 2nd Sess., c. 1247, s. 
393.) 

§ 160A-349.15. Termination. 

The governing body of the town or city shall have the authority to terminate 
the existence of the board at any time. In the event of such termination, all 
property and assets of the board shall automatically become the property of the 
town or city and the town or city shall succeed to all rights, obligations and 
liabilities of the board. Further, in the event of such termination, it shall be the 
duty of the board and its officers to execute all necessary documents to effect 
the fpansise of property and assets to the town or city. (1979, 2nd Sess., c. 1247, 
s. 34. 

ARTICLE 18. 

Parks and Recreation. 

§ 160A-350. Short title. 

This Article shall be known and may be cited as the “Recreation Enabling 
Law.” (1945, c. 1052; 1971, c. 698, s. 1.) 

Cross References. — As to power of coun- 
ties to establish parks and recreational pro- 

grams pursuant to this Article, see G.S. 153A- 
444, 

CASE NOTES 

Construction of Swimming Pool as Pub- 
lic Purpose. — While the construction of a 
swimming pool as a part of a city’s recreation 

out a vote of the people, nevertheless, such a 

facility is for a public purpose. City of Greens- 
boro v. Smith, 239 N.C. 188, 79 S.E.2d 486 

system may not be financed as a necessary (1954), decided prior to enactment of this Arti- 
expense of government under our constitu- le. 
tional limitation, N.C. Const., Art. V, § 4, with- 

§ 160A-351. Declaration of State policy. 

The lack of adequate recreational programs and facilities is a menace to the 
morals, happiness, and welfare of the people of this State. Making available 
recreational opportunities for citizens of all ages is a subject of general interest 
and concern, and a function requiring appropriate action by both State and 
local government. The General Assembly therefore declares that the public 
good and the general welfare of the citizens of this State require adequate 
recreation programs, that the creation, establishment, and operation of parks 
and recreation programs is a proper governmental function, and that it is the 
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policy of North Carolina to forever encourage, foster, and provide these 

facilities and programs for all its citizens. (1945, c. 1052; 1971, c. 698, s. 1.) 

CASE NOTES 

Cited in River Birch Assocs. v. City of Ra- Hickman ex rel. Womble v. Fuqua, 108 NEC: 

leigh, 326 N.C. 100, 388 S.E.2d 538 (1990); App. 80, 422 S.E.2d 449 (1992). 

§ 160A-352. Recreation defined. 

“Recreation” means activities that are diversionary in character and aid in 

promoting entertainment, pleasure, relaxation, instruction, and other physi- 

cal, mental, and cultural development and leisure time experiences. (1945>¢. 

TOS LO ce OJo, oe.) 

CASE NOTES 

Cited in Hickman ex rel. Womble v. Fuqua, 
108 N.C. App. 80, 422 S.E.2d 449 (1992). 

§ 160A-353. Powers. 

In addition to any other powers it may possess to provide for the general 

welfare of its citizens, each county and city in this State shall have authority 

to: 
(1) Establish and conduct a system of supervised recreation; 

(2) Set apart lands and buildings for parks, playgrounds, recreational 

centers, and other recreational programs and facilities; 

(3) Acquire real property, either within or without the corporate limits of 

the city or the boundaries of the county, including water and air 

rights, for parks and recreation programs and facilities by gift, grant, 

purchase, lease, exercise of the power of eminent domain, or any other 

lawful method. 
(4) Provide, acquire, construct, equip, operate, and maintain parks, play- 

grounds, recreation centers, and recreation facilities, including all 

buildings, structures, and equipment necessary or useful in connec- 

tion therewith; 
(5) Appropriate funds to carry out the provisions of this Article; 

(6) Accept any gift, grant, lease, loan, bequest, or devise of real or personal 

property for parks and recreation programs. Devises, bequests, and 

gifts may be accepted and held subject to such terms and conditions as 

may be imposed by the grantor or trustor, except that no county or city 

may accept or administer any terms that require it to discriminate 

among its citizens on the basis of race, sex, or religion. (1945, c. 1052; 

1971, c. 698, s. 1; 1973, c. 426, s. 55.) : 

Local Modification. — City of Asheville: 
1981, °c. 23; 

CASE NOTES 

Recreational Facility Need Not Be De- other recreational facilities, nor this section, of 
signed Before Land Is Acquired. — Neither similar import, nor any other statute, contains 
G.S. 40A-3(b)(3), which vests municipalities any requirement that the city design a public 
with the power of eminent domain to establish, facility authorized by resolution before the land 
enlarge or improve parks, playgrounds and for the facility is acquired. City of Charlotte v. 
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Rousso, 82 N.C. App. 588, 346 S.E.2d 693 
(1986). 
Dedication for Recreation Facilities Is 

for Public Purpose. — The power of cities to 
dedicate real property for use as recreation 
centers and for other recreational purposes was 
expressly conferred by former G.S. 160-156, 
and the exercise of this power was in the public 
interest and for a public purpose. Brumley v. 
Baxter, 225 N.C. 691, 36 S.E.2d 281, 162 A.L.R. 
930 (1945). See also, White v. City of Charlotte, 
209.N.C. 573, 183 S.E. 730 (1936); Atkins v. 
City of Durham, 210 N.C. 295, 186 S.E. 330 

(19386). 
Issuance of Bonds to Establish Parks 

and Playgrounds Upheld. — Municipal cor- 
porations were given authority by former G.S. 
160-156, 160-200(12), and 160-229, to establish 
parks and playgrounds necessary to the main- 
tenance of the health of their inhabitants; 
hence, an ordinance of a populous industrial 
city which provided for the issuance of bonds to 

ART. 19. DEVELOPMENT §160A-360 

establish and maintain parks and playgrounds 
for the children of the city was a valid exercise 
of its police power under legislative authority 
for the promotion of the public health, safety, 
and morals. Atkins v. City of Durham, 210 N.C. 
295, 186 S.E. 330 (1936). 

Abandonment of Public Park. — The au- 
thority to acquire, establish, and regulate 
parks conferred by former G.S. 160-200(12) did 
not give a municipality the power to abandon 
an established public park. Wishart v. City of 
Lumberton, 254 N.C. 94, 118 S.E.2d 35 (1961). 

Eminent Domain Proper Exercise of 
Power to Acquire Land for Parks. — It was 
not error to find that plaintiff was authorized to 
acquire land for parks, recreational programs 
and facilities through exercise of power of em- 
inent domain. Town of Chapel Hill v. Burchette, 
100 N.C. App. 157, 394 S.E.2d 698 (1990). 

Cited in Hickman ex rel. Womble v. Fuqua, 
108 N.C. App. 80, 422 S.E.2d 449 (1992). 

§ 160A-354. Administration of parks and recreation pro- 
grams. 

A city or county may operate a parks and recreation system as a line 
department, or it may create a parks and recreation commission and vest in it 
authority to operate the parks and recreation system. (1945, c. 1052; 1971, c. 
698, s. 1.) 

§ 160A-355. Joint parks and recreation systems. 

Any two or more units of local government may cooperate in establishing 
parks and recreation systems as authorized in Article 20, Part 1, of this 
Chapter. (1945, c. 1052; 1967, c. 1228; 1971, c. 698, s. 1.) 

§ 160A-356. Financing parks and recreation. 

Each county and city is authorized to expend for its parks and recreation 
system any of its revenues not otherwise limited as to use by law. (1945, c. 
1052; 1971, c. 698, s. 1; 1975, c. 664, s. 12.) 

§ 160A-357: Repealed by Session Laws 1975, c. 664, s. 13. 

8§ 160A-358, 160A-359: Reserved for future codification purposes. 

ARTICLE 19. 

Planning and Regulation of Development. 

Part 1. General Provisions. 

§ 160A-360. Territorial jurisdiction. 

(a) All of the powers granted by this Article may be exercised by any city 
within its corporate limits. In addition, any city may exercise these powers 
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within a defined area extending not more than one mile beyond its limits. With 

the approval of the board or boards of county commissioners with jurisdiction 

over the area, a city of 10,000 or more population but less than 25,000 may 

exercise these powers over an area extending not more than two miles beyond 

its limits and a city of 25,000 or more population may exercise these powers 

over an area extending not more than three miles beyond its limits. The 

boundaries of the city’s extraterritorial jurisdiction shall be the same for all 

powers conferred in this Article. No city may exercise extraterritorially any 

power conferred by this Article that it is not exercising within its corporate 

limits. In determining the population of a city for the purposes of this Article, 

the city council and the board of county commissioners may use the most 

recent annual estimate of population as certified by the Secretary of the North 

Carolina Department of Administration. | 

(al) Any municipality planning to exercise extraterritorial jurisdiction 

under this Article shall notify the owners of all parcels of land proposed for 

addition to the area of extraterritorial jurisdiction, as shown on the county tax 

records. The notice shall be sent by first-class mail to the last addresses listed 

for affected property owners in the county tax records. The notice shall inform 

the landowner of the effect of the extension of extraterritorial jurisdiction, of 

the landowner’s right to participate in a public hearing prior to adoption of any 

ordinance extending the area of extraterritorial jurisdiction, as provided in 

G.S. 160A-364, and the right of all residents of the area to apply to the board 

of county commissioners to serve as a representative on the planning agency 

and the board of adjustment, as provided in G.S. 160A-362. The notice shall be 

mailed at least four weeks prior to the public hearing. The person or persons 

mailing the notices shall certify to the city council that the notices were sent by 

first-class mail, and the certificate shall be deemed conclusive in the absence of 

fraud. 
(b) Any council wishing to exercise extraterritorial jurisdiction under this 

Article shall adopt, and may amend from time to time, an ordinance specifying 

the areas to be included based upon existing or projected urban development 

and areas of critical concern to the city, as evidenced by officially adopted plans 

for its development. Boundaries shall be defined, to the extent feasible, in 

terms of geographical features identifiable on the ground. A council may, in its 

discretion, exclude from its extraterritorial jurisdiction areas lying in another 

county, areas separated from the city by barriers to urban growth, or areas 

whose projected development will have minimal impact on the city. The 

boundaries specified in the ordinance shall at all times be drawn on a map, set 

forth in a written description, or shown by a combination of these techniques. 

This delineation shall be maintained in the manner provided in G.S. 160A-22 

for the delineation of the corporate limits, and shall be recorded in the office of 

the register of deeds of each county in which any portion of the area lies. 

(c) Where the extraterritorial jurisdiction of two or more cities overlaps, the 
jurisdictional boundary between them shall be a line connecting the midway 
points of the overlapping area unless the city councils agree to another 
boundary line within the overlapping area based upon existing or projected 
patterns of development. 

(d) If a city fails to adopt an ordinance specifying the boundaries of its 
extraterritorial jurisdiction, the county of which it is a part shall be authorized 
to exercise the powers granted by this Article in any area beyond the city’s 
corporate limits. The county may also, on request of the city council, exercise 
any or all these powers in any or all areas lying within the city’s corporate 
limits or within the city’s specified area of extraterritorial jurisdiction. 

( e) No city may hereafter extend its extraterritorial powers under this 
Article into any area for which the county at that time has adopted and is 
enforcing a zoning ordinance and subdivision regulations and within which it 
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is enforcing the State Building Code. However, the city may do so where the 
county is not exercising all three of these powers, or when the city and the 
county have agreed upon the area within which each will exercise the powers 
conferred by this Article. 

(f) When a city annexes, or a new city is incorporated in, or a city extends its 
jurisdiction to include, an area that is currently being regulated by the county, 
the county regulations and powers of enforcement shall remain in effect until 
(i) the city has adopted such regulations, or (11) a period of 60 days has elapsed 
following the annexation, extension or incorporation, whichever is sooner. 
During this period the city may hold hearings and take any other measures 
that may be required in order to adopt its regulations for the area. 

(f1) When a city relinquishes jurisdiction over an area that it is regulating 
under this Article to a county, the city regulations and powers of enforcement 
shall remain in effect until (i) the county has adopted this regulation or (ii) a 
period of 60 days has elapsed following the action by which the city relin- 
quished jurisdiction, whichever is sooner. During this period the county may 
hold hearings and take other measures that may be required in order to adopt 
its regulations for the area. 

(g) When a local government is granted powers by this section subject to the 
request, approval, or agreement of another local government, the request, 
approval, or agreement shall be evidenced by a formally adopted resolution of 
that government’s legislative body. Any such request, approval, or agreement 
can be rescinded upon two years’ written notice to the other legislative bodies 
concerned by repealing the resolution. The resolution may be modified at any 
time by mutual agreement of the legislative bodies concerned. 

(h) Nothing in this section shall repeal, modify, or amend any local act which 
defines the boundaries of a city’s extraterritorial jurisdiction by metes and 
bounds or courses and distances. 

(i) Whenever a city or county, pursuant to this section, acquires jurisdiction 
over a territory that theretofore has been subject to the jurisdiction of another 
local government, any person who has acquired vested rights under a permit, 
certificate, or other evidence of compliance issued by the local government 
surrendering jurisdiction may exercise those rights as if no change of jurisdic- 
tion had occurred. The city or county acquiring jurisdiction may take any 
action regarding such a permit, certificate, or other evidence of compliance that 
could have been taken by the local government surrendering jurisdiction 
pursuant to its ordinances and regulations. Except as provided in this 
subsection, any building, structure, or other land use in a territory over which 
a city or county has acquired jurisdiction is subject to the ordinances and 
regulations of the city or county. 

(j) Repealed by Session Laws 1978, c. 669, s. 1. (1959, c. 1204; 1961, c. 103; 
eee eet te tl 21/31 905,.CC:,0 19, 889;-1016, LLOD 7 1965,,c. 1 215,¢..348, 
sii; 2450.48. 13), 3864, ss. 3-6;.1967, cc. 15, 22, 149; ¢.,197,:s. 2; ec: 246, 685; 
Gade Ses a-11969, cco 11) 53; :ci1010):s. 5;:¢. 1099; 19715 .c1698; sb 1; ci 1076,.s. 
PbO Talc. 426;'s. 56; 61.525; '¢.. 669, 8.1; 19°77 )e882;'c0912)ss. 2, 4; 1995 (Reg. 
Sess., 1996), c. 746, s. 1.) 

Local Modification. — (As to Article 19) 
Cabarrus and municipalities therein: 1987, c. 

Minnesott Beach): 1977, c. 478, s.3; 2001-134; 

Pitt: 2002-19, s. 1; (As to Article 19) Pitt: 

2048.11... 1991) ce. 685, ss...7, 9; (As to, this 

section) Davie: 1989 (Reg. Sess., 1990), c. 853; 

Durham: 1989 (Reg. Sess., 1990), c. 841, s. 3; 

Johnston: 1985: (Reg. Sess., 1986), c. 804; 

Mecklenburg: 1971, c. 860; 1991, (Reg. Sess., 

1992), c. 884; (As to Article 19) Orange and 

municipalities therein: 1987, c. 233, s. 1; 1991, 

c. 685, ss. 7, 9; Pamlico (except for town of 

2002-19, s. 1; (As to Article 19) Wake: 1998-192, 

s. 1, as amended by 2000-66, s. 1; city of 

Belmont: 1991, c. 596, s. 3; (As to Article 19) city 

of Charlotte: 1987, c. 123; 1991, c. 161; 2001- 

228; city of Mount Holly: 1991, c. 289, s. 3; (As 

to Article 19) city of Raleigh: 1998-192, s. 1, as 
amended by 2000-66, s. 1; city of Whiteville: 
2000-78, s. 1; town of Aberdeen: 1985, c. 308; 
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town of Apex: 1993, c. 312, ss. 1, 2; (As to Article 

19) 1998-192, s. 1, as amended by 2000-66, s. 1; 

(As to Article 19) town of Bethel: 2002-19, s. 1; 
town of Carthage: 1999-239, s. 1; (As to Article 
19) town of Cary: 1998-192, s. 1, as amended by 
2000-66, s. 1; (As to Article 19) town of 
Cornelius: 1991 (Reg. Sess., 1992), c. 884, s. 1; 

1997-106; town of Davidson: 1991 (Reg. Sess., 
1992), c. 884, s. 1; 1997-106; town of Faison: 

1993 (Reg. Sess., 1994), c. 769, s. 28.16; town of 

Farmville: 1999-43, s. 1; (As to Article 19) town 
of Garner: 1998-192, s. 1, as amended by 2000- 

66, s. 1; (As to Article 19) town of Grifton: 1993, 

c. 53, s. 1; town of Huntersville: 1983: (Reg. 
Sess., 1984), c. 966; 1995, c. 362, s. 3.1; 1997- 
106; town of Kings Mountain: 1999-259, s. 1; 
town of Knightdale: 1985, c. 564; (As to Article 

19) town of Matthews: 1991, c. 161; 1999-69, s. 
1; (As to Article 19) town of Mint Hill: 1991, c. 
161; 1993 (Reg. Sess., 1994), c. 590; s. 1; town of 

Mooresville: 1991, c. 289, s. 2; town of Nash- 

ville: 1985, c. 217; town of Navassa: 1987, c. 10; 

town of Pinebluff: 1999-35, ss. 1, 2; (As to 
Article 19) town of Pineville: 1991, c. 161; town 

of Pittsboro: 1987, c. 460, s. 30; town of River 
Bend: 1987, c. 26; 1997-363, s. 1; (As to Article 

19) town of St. James, 1999-241, s. 1; town of 
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St. Pauls: 1987, c. 200; town of Sandyfield: 1993 
(Reg. Sess., 1994), c. 729, s. 1; town of Southern 
Pines: 1985, c. 308; town of Stanley: 1991, c. 
289, s. 3; town of Tabor City: 1997-281, s. 2; 
town of Taylortown: 1987, c. 601, s. 2; town of 

Unionville: 1999-90, s. 2; town of Wake Forest: 

1985, c. 196; town of Warsaw: 1985, c. 5; town of 
Williamston: 1997-281, s. 1; village of 
Pinehurst: 1985, c. 379, s. 4; c. 308; 1991 (Reg. 
Sess., 1992), c. 808, s. 2; village of Sugar Moun- 
tain: 1985, c. 395; village of Woodlake: 1991 
(Reg. Sess., 1992), c. 859, s. 1 (contingent on 
referendum). | 

Cross References. — As to powers of coun- 
ties under this Article, see also G.S. 153A-320 
through 153A-324. As to territorial jurisdiction 
of counties under this Article, see G.S. 153A- 
320. As to procedure for adopting or amending 
county ordinances under this Article, see G.S. 
153A-323. As to validation of certain ordi- 
nances not in compliance with this section, see 
G.S. 160A-366. 
Legal Periodicals. — For article, “Out of 

Focus: The Fuzzy Line Between Regulatory 
‘Takings’ and Valid Zoning-Related “Exactions’ 
in North Carolina and Federal Jurisprudence,” 
see 16 Campbell L. Rev. 333 (1994). 

CASE NOTES 

The obvious purpose of the statutory 
mandate in subsection (b) requiring that 
boundaries be defined in terms of geo- 
graphical features identifiable on the ground 
is that boundaries be defined, to the extent 

feasible, so that owners of property outside the 
city can easily and accurately ascertain 
whether their property is within the area over 
which the city exercises its extraterritorial zon- 
ing authority. Sellers v. City of Asheville, 33 
N.C. App. 544, 236 S.E.2d 283 (1977). 
Standing to Contest Annexation Scheme 

of Neighboring Town. — Section 160A-31 
describes a voluntary annexation undertaken 
at the request of land owners and does not 
authorize suit by neighboring municipalities; 
only if another town owned property in the 
annexed area, or if both towns were simulta- 
neously attempting to annex controverted prop- 

erty, could there be a justiciable controversy, 
giving one town standing to contest the annex- 
ation by the other, and, even then, this section 
provides a way to resolve such a conflict. Town 
of Ayden v. Town of Winterville, 143 N.C. App. 
136, 544 8.E.2d 821, 2001 N.C. App. LEXIS 223 
(2001). 
A county may not exercise jurisdiction 

over any part of a city located within its 
borders. Davidson County v. City of High Point, 
321 N.C. 252, 362 S.E.2d 553 (1987). 

Statutes do not give a county authority 
over provision of sewer services within a 

city, or over newly annexed areas of the city 
which also lie in the county. Davidson County v. 
City of High Point, 321 N.C. 252, 362 S.E.2d 

558 (L987) 
Use of City-Owned Sewage Treatment 

Plant Without Prior Approval of County. 
— Since county had no authority to restrict or 
regulate city’s provision of sewer service to its 
residents, the city could use city-owned sewage 
treatment plant located outside the city but 
within the county, which was upgraded pursu- 
ant to the county’s special use permit, with a 
condition attached to the permit requiring the 
county’s prior approval of service to county 
citizens, to meet its statutory mandate to pro- 
vide sewer service to residents in newly an- 
nexed areas without seeking the county’s prior 
approval, even though the facility was located 
in the county. Davidson County v. City of High 
Point, 321 N.C. 252, 362 S.E.2d 553 (1987). 
Town Not Exempt from Description Re- 

quirements. — By enacting Session Laws 
1973, c. 131, which provided that Town of Lake 

Waccamaw “may exercise the powers set forth” 
in this section, et seq. within one mile of the 
town limits and within 2,000 feet of Lake 
Waccamaw’s high water mark, the legislature 
did not exercise extraterritorial jurisdiction on 
behalf of Lake Waccamaw, but merely permit- 
ted it to be done. Therefore, the Town of Lake 
Waccamaw was not exempted thereby from the 
description requirements of subsection (b) of 
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this section. Town of Lake Waccamaw v. Sav- 
age, 86 N.C. App. 211, 356 S.E.2d 810, cert. 
denied, 320 N.C. 797, 361 S.E.2d 89 (1987). 

Definition of Boundaries Held Not to 
Comply with Subsection (b). — Extraterri- 
torial jurisdiction ordinance exacted by town, 
which defined extraterritorial boundaries by 
reference to a map showing the boundaries 
drawn in sweeping curves around town limits 
and lake, did not comply with the description 
requirements of subsection (b) of this section. 
Town of Lake Waccamaw v. Savage, 86 N.C. 
App. 211, 356 S.E.2d 810, cert. denied, 320 N.C. 
797, 361 S.E.2d 89 (1987). 
Definiteness in Boundary Descriptions 

Not Met. — The boundaries of a city’s proposed 
extraterritorial zone failed to meet the degree 
of definiteness mandated by subsection (b) 
where the only description merely referred to 
“the territory beyond the corporate limits for a 
distance of one mile in all directions” and the 
map showed the “mile boundary” drawn in 
sweeping curves. Sellers v. City of Asheville, 33 
N.C. App. 544, 236 S.E.2d 283 (1977). 

Failure to Record Descriptions Not Fa- 
tal. — The city substantially complied with this 
section although it failed to timely record the 
map or written description of the ordinance in 
which it exercised extraterritorial jurisdiction; 
therefore, the plaintiff-store owner was barred 
from attacking the validity of the ordinance 
based on procedural grounds by the statute of 
limitations provided in G.S. 160A-364.1. Potter 
y. City of Hamlet, 141 N.C. App. 714, 541 $8.E.2d 
233, 2001 N.C. App. LEXIS 18 (2001), cert. 
denied, 355 N.C. 379, 547 S.E.2d 814 (2001). 

§ 160A-361. Planning agency. 
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Adult Business Ordinance Held Vague. 
— Because a county’s adult business ordinance 
was ambiguous as to whether it applied to 
businesses outside a city’s business limits or 
only to businesses outside the city’s extraterri- 
torial jurisdiction, it was interpreted as apply- 
ing only to the latter. State v. Baggett, 133 N.C. 
App. 47, 514 S.E.2d 536 (1999). 
Zoning Ordinance Held Void. — Plaintiff 

town did not satisfy requirements of this sec- 
tion and G.S. 160A-364 where its notice of a 
public hearing failed to apprise defendants, or 
any other property owners within the affected 
area, of the nature and character of proposed 
actions to exert extra-territorial jurisdiction, 
failed to describe in any way the area in ques- 
tion, and failed to comport with the clear re- 
quirements of G.S. 160A-364 in that it was not 
published in two successive calendar weeks, 
and where, furthermore, plaintiff’s ordinance 
was adopted in a proceeding held over eight 
months subsequent to its initial hearing, and 
without either further public hearing or notice, 
and plaintiff never recorded a boundary de- 
scription as required by subsection (b) of this 
section; therefore, the court correctly ruled 
plaintiff's extraterritorial zoning ordinance 
void and ineffective as against defendants. 
Town of Swansboro v. Odum, 96 N.C. App. 115, 
384 S.E.2d 302 (1989). 

Cited in Taylor v. City of Raleigh, 290 N.C. 
GOS CT227 4, 5. bi20 or (19 to); County * 7or 
Cumberland v. Eastern Fed. Corp., 48 N.C. 
App. 518, 269 S.H.2d 672 (1980); Sherrill v. 
Town of Wrightsville Beach, 81 N.C. App. 369, 
344 S.E.2d 357 (1986); Bryan v. Raynor, 94 N.C. 
App. 91, 379 S.E.2d 880 (1989). 

(a) Any city may by ordinance create or designate one or more agencies to 
perform the following duties: 

(1) 
(2) 

(3) 
(4) 

area; 

Make studies of the area within its jurisdiction and surrounding areas; 
Determine objectives to be sought in the development of the study 

Prepare and adopt plans for achieving these objectives; 
Develop and recommend policies, ordinances, administrative proce- 
dures, and other means for carrying out plans in a coordinated and 
efficient manner; 

(5) 

(6) 
carrying out plans; 
Advise the council concerning the use and amendment of means for 

Exercise any functions in the administration and enforcement of 
various means for carrying out plans that the council may direct; 

(7) Perform any other related duties that the council may direct. 
(b) An agency created or designated pursuant to this section may include, 

but shall not be limited to, one or more of the following: 
(1) Aplanning board or commission of any size (with not fewer than three 

members) or composition deemed appropriate, organized in any 
manner deemed appropriate; 
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(2) A joint planning board created by two or more local governments 

pursuant to Article 20, Part 1, of this Chapter. (1919, c. 23, s. 1; CxS 

5. 2643; 1945, c. 1040, s. 2; 1955, cc. 489, 1252; 1959, c. 327, s. 2; c. 390; 

1971" cc 698. Ss T°1973 °C 426%s. 57, 1970 2nd ess. Closest 

1997-309, s. 7; 1997-456, s. 27.) 

Editor’s Note. — The subsection (a) and(b) sections and parts of sections having a number 

designations were inserted pursuant to Session _ or letter designation that is incompatible with 
Laws 1997-456, s. 27 which authorized the the General Assembly’s computer database. 
Revisor of Statutes to renumber or reletter 

CASE NOTES 

The planning board (zoning commis- Allred v. City of Raleigh, 277 N.C. 530, 178 

sion) has no legislative, judicial or quasi- S.E.2d 432 (1971), decided under former 

judicial power. Its recommendations do not §§ 160-22 and 160-177. 

restrict or otherwise affect the legislative power Cited in County of Lancaster v. Mecklenburg 

of the legislative body, i.e., the city council. County, 334 N.C. 496, 434 S.E.2d 604 (1993). 

§ 160A-362. Extraterritorial representation. 

When a city elects to exercise extraterritorial zoning or subdivision-regula- 
tion powers under G.S. 160A-360, it shall in the ordinance creating or 
designating its planning agency or agencies provide a means of proportional 
representation based on population for residents of the extraterritorial area to 
be regulated. Representation shall be provided by appointing at least one 
resident of the entire extraterritorial zoning and subdivision regulation area to 
the planning agency and the board of adjustment that makes recommenda- 
tions or grants relief in these matters. For purposes of this section, an 
additional member must be appointed to the planning agency or board of 
adjustment to achieve proportional representation only when the population of 
the entire extraterritorial zoning and subdivision area constitutes a full 
fraction of the municipality’s population divided by the total membership of the 
planning agency or board of adjustment. Membership of joint municipal county 
planning agencies or boards of adjustment may be appointed as agreed by 
counties and municipalities. Any advisory board established prior to July 1, 
1983, to provide the required extraterritorial representation shall constitute 
compliance with this section until the board is abolished by ordinance of the 
city. The representatives on the planning agency and the board of adjustment 
shall be appointed by the board of county commissioners with jurisdiction over 
the area. When selecting a new representative to the planning agency or to the 
board of adjustment as a result of an extension of the extraterritorial 
jurisdiction, the board of county commissioners shall hold a public hearing on 
the selection. A notice of the hearing shall be given once a week for two 
successive calendar weeks in a newspaper having general circulation in the 
area. The board of county commissioners shall select appointees only from 
those who apply at or before the public hearing. The county shall make the 
appointments within 45 days following the public hearing. Once a city provides 
proportional representation, no power available to a city under G.S. 160A-360 
shall be ineffective in its extraterritorial area solely because county appoint- 
ments have not yet been made. If there is an insufficient number of qualified 
residents of the area to meet membership requirements, the board of county 
commissioners may appoint as many other residents of the county as necessary 
to make up the requisite number. When the extraterritorial area extends into 
two or more counties, each board of county commissioners concerned shall 
appoint representatives from its portion of the area, as specified in the 
ordinance. If a board of county commissioners fails to make these appoint- 
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ments within 90 days after receiving a resolution from the city council 
requesting that they be made, the city council may make them. If the 
ordinance so provides, the outside representatives may have equal rights, 
privileges, and duties with the other members of the agency to which they are 
appointed, regardless of whether the matters at issue arise within the city or 
within the extraterritorial area; otherwise they shall function only with 
respect to matters within the extraterritorial area. (1959, c. 1204; 1961, c. 103; 
Ot48~ Sse ely 13/4: co 1217; 1963, .cc.-519,,889, 1076,;.1105; 1965; c..121; ¢..348, 
Ge250c..450,.8. 103,864) ssi03-6;,1967, cen 15; 22, 149; 6.3197 ,.992;-cc) 246; 685; 
el 20398283 1969, co) 14)53;c) 1010, s. 57:0, 109994971, ¢..698,s. 1; 1983, 6584, 
ss. 1-4; 1995 (Reg. Sess., 1996), c. 746, s. 2.) 

Local Modification. — City of Greensboro: City: 1993, c. 267, s. 2; town of King: 1993, c. 

1975, c. 100, amending 1973, c. 213; city of 267, s. 2; town of Mocksville: 1993, c. 267, s. 2; 

Lexington: 1993, c. 267, s: 2; city of town of Pittsboro: 1993, c. 358, s. 8(b). 
Thomasville: 1993, c. 267, s. 2; town of Forest 

CASE NOTES 

Cited in Behringer v. City of Raleigh, 107 
N.C. App. 505, 421 S.E.2d 179 (1992). 

§ 160A-363. Supplemental powers. 

A city or its designated planning agency may accept, receive, and disburse in 
furtherance of its functions any funds, grants, and services made available by 
the federal government and its agencies, the State government and its 
agencies, any local government and its agencies, and any private and civic 
sources. Any city, or its designated planning agency with the concurrence of the 
council, may enter into and carry out contracts with the State and federal 
governments or any agencies thereof under which financial or other planning 
assistance is made available to the city and may agree to and comply with any 
reasonable conditions that are imposed upon such assistance. 
Any city, or its designated planning agency with the concurrence of the 

council, may enter into and carry out contracts with any other city, county, or 
regional council or planning agency under which it agrees to furnish technical 
planning assistance to the other local government or planning agency. Any city, 
or its designated planning agency with the concurrence of its council, may 
enter into and carry out contracts with any other city, county, or regional 
council or planning agency under which it agrees to pay the other local 
government or planning agency for technical planning assistance. 
Any city council is authorized to make any appropriations that may be 

necessary to carry out any activities or contracts authorized by this Article or 
to support, and compensate members of, any planning agency that it may 
create pursuant to this Article, and to levy taxes for these purposes as a 
necessary expense. (1919, c. 23, s. 1; C.S., s. 2643; 1945, c. 1040, s. 2; 1955, ce. 
eto 22 1959. c. 327, s. 2: c. 89071971, ¢698, s. 1; 1983, ¢, 377, s. 9.) 

§ 160A-364. Procedure for adopting or amending ordi- 
nances under Article. 

Before adopting or amending any ordinance authorized by this Article, the 
city council shall hold a public hearing on it. A notice of the public hearing shall 
be given once a week for two successive calendar weeks in a newspaper having 
general circulation in the area. The notice shall be published the first time not 
less than 10 days nor more than 25 days before the date fixed for the hearing. 
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In computing such period, the day of publication is not to be included but the 
day of the hearing shall be included. (1923, c. 250, s. 4; C.S., s. 2776(u); 1927, 
é, 907'1955)'c. 1334, 81; 1971, c698,)'s? 1;°:1973, c. 426, *s) 58; 1977; cr9i2is. 
5; 1979, 2nd Sess., c. 1247, s. 36; 1981, c)-891, s. 1.) 

Local Modification. — City of Fayetteville: 
1981, c. 756; 1995 (Reg. Sess., 1996), c. 684; city 
of Greensboro: 1975, c. 100, amending 1973, c. 
218; city of Lexington: 1993, c. 267, s. 2; city of 
Thomasville: 1993, c. 267, s. 2; town of Forest 
City: 1998) ¢9-267, 85.2; towm of King: 1908) Ge 
267, s. 2; town of Mocksville: 1993, c. 267, s. 2; 

CASE 

Notice Must Reveal Nature and Charac- 
ter of Proposed Action. — To be adequate, 
the notice of public hearing required by this 
section must fairly and sufficiently apprise 
those whose rights may be affected of the na- 
ture and character of the action proposed. Sell- 
ers v. City of Asheville, 33 N.C. App. 544, 236 
S.E.2d 288 (1977). 

Notice Held Adequate. — Where defen- 
dant’s published notice of zoning action stated 
that village would consider extending its extra- 
territorial zoning jurisdiction, and metes and 
bounds description included land owned by 
plaintiff, that description put plaintiff on notice 
that changes would be made affecting its prop- 
erty. Pinehurst Area Realty, Inc. v. Village of 
Pinehurst, 100 N.C. App. 77, 394 S.E.2d 251 
(1990), review denied and appeal dismissed, 
328 N.C. 92, 402 S.E.2d 417 (1991), cert. de- 
meéd,‘501'U.S.1261 ad S26te 2890. Ll bald. 
2d,1055\(1991). 
Notices Held Inadequate. — Where none 

of the notices published pursuant to this sec- 
tion informed the public that the city intended, 
for the first time in its history, to make its 
zoning ordinance applicable to property outside 
its city limits, the notices were not in compli- 
ance with this section, since they failed ade- 
quately to alert owners of property outside the 
city that their rights might be affected. Sellers 
v. City of Asheville, 33 N.C. App. 544, 236 
©.H.2d 283 (1977): 
Zoning Ordinance Held Void. — Plaintiff 

town did not satisfy requirements of G.S. 160A- 
360 and this section where its notice of a public 

town of Pittsboro: 1993, c. 358, s. 8(b). 
Cross References. — As to validation of 

certain ordinances not in compliance with this 
section, see G.S. 160A-366. 

Legal Periodicals. — For note on historic 
district zoning, see 16 Wake Forest L. Rev. 495 

(1980). 

NOTES 

hearing failed to apprise defendants, or any 
other property owners within the affected area, 
of the nature and character of proposed actions 

to exert extraterritorial jurisdiction, failed to 
describe in any way the area in question, and 
failed to comport with the clear requirements of 
this section in that it was not published in two 
successive calendar weeks, and where, further- 

more, plaintiff’s ordinance was adopted in a 
proceeding held over eight months subsequent 
to its initial hearing, and without either further 
public hearing or notice, and plaintiff never 
recorded a boundary description as required by 
G.S. 160A-360(b); therefore, the court correctly 
ruled plaintiff’s extraterritorial zoning ordi- 
nance void and ineffective as against defen- 
dants. Town of Swansboro v. Odum, 96 N.C. 
App. 115, 384 S.E.2d 302 (1989). 

Applied in Town of Mount Olive v. Price, 20 
N.C. App. 302, 201 S.E.2d 362 (1973); Board of 
Adjustment v. Town of Swansboro, 108 N.C. 
App. 198, 423 S.E.2d 498 (1992); Naegele Out- 
door Adv., Inc. v. City of Winston-Salem, 113 
N.C. App. 758, 440 S.E.2d 842 (1994). 

Cited in Bryan v. Raynor, 94 N.C. App. 91, 
379 S.E.2d 880 (1989); Sofran Corp. v. City of 
Greensboro, 327 N.C. 125, 393 S.E.2d 767 

(1990); Northeast Concerned Citizens, Inc. v. 
City of Hickory, 143 N.C. App. 272, 545 S.E.2d 
768, 2001 N.C. App. LEXIS 264 (2001); Sum- 
mers v. City of Charlotte, 149 N.C. App. 509, 
562 S.E.2d 18, 2002 N.C. App. LEXIS 272 
(2002), cert. denied, 355 N.C. 758, 566 S.E.2d 
482 (2002). 

§ 160A-364.1. Statute of limitations. 

A cause of action as to the validity of any zoning ordinance, or amendment 
thereto, adopted under this Article or other applicable law shall accrue upon 
adoption of the ordinance, or amendment thereto, and shall be brought within 
two months as provided in G.S. 1-54.1. (1981, c. 891, s. 3; 1995 (Reg. Sess., 
1996), c. 746, s. 7.) 
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CASE NOTES 

Public Policy Includes Need for Finality 
in Zoning Matters. — Zoning claims raised 
important public policy considerations, and 
there is a strong need for finality with respect 
to zoning matters so that landowners may use 
their property without fear of challenge years 
after zoning has apparently been determined. 
Pinehurst Area Realty, Inc. v. Village of 
Pienursr, 100 N.C. App. 77, 394'S.E:2d* 251 
(1990), review denied and appeal dismissed, 
328 N.C. 92, 402 S.E.2d 417 (1991), cert. de- 
nied, 502) U.S}1251,.111°S. Ct. 2890, 115 L.Ed. 
2d 1055 (1991). 

Plaintiff’s challenge to zoning law based 
on alleged state and federal constitutional 
violations was not subject to three-year 
personal injury statute of limitations, but 
rather, was subject to the nine-month period 
contained in this section. Pinehurst Area Re- 
alty, Inc. v. Village of Pinehurst, 100 N.C. App. 
77, 394 S.E.2d 251 (1990), review denied and 
appeal dismissed, 328 N.C. 92, 402 S.E.2d 417 
(1991), cert. denied, 501 U.S. 1251, 111 S. Ct. 
2890, 115 L. Ed. 2d 1055 (1991). 

Injury in Clear and Concrete Fashion. — 
Plaintiffs’ cause of action, for statute of limita- 

tions purposes, arose at the time the city’s 
billboard ordinance first became effective be- 
cause it was then that the regulation injured 
plaintiffs’ property in clear and concrete fash- 
ion. Capital Outdoor Adv., Inc. v. City of Ra- 
leigh, 337 N.C. 150, 446 S.E.2d 289, rehearing 
denied, 337 N.C. 807, 449 S.E.2d 566 (1994). 
Challenge to Zoning Amendment 

Barred. — Challenge by plaintiffs to 1975 
amendment prohibiting duplexes in R-1 dis- 
tricts as being violative of the purposes of 
zoning was barred by the statute of limitations 
of G.S. 1-54.1, even though the ordinance was 
already in effect when plaintiffs acquired their 
interest in the property. Sherrill v. Town of 

Wrightsville Beach, 81 N.C. App. 369, 344 
S.E.2d 357, cert. denied and appeal dismissed, 
318 N.C. 417, 349 S.E.2d 600 (1986). 
Where every landowner affected by zoning 

change was informed by letter that planning 
board would make a recommendation to the 
board based upon public hearing and where 
plaintiffs were given a full public hearing on 
their petition to “downzone” the property at 
issue, plaintiffs were given proper notice and 
had the opportunity to remedy their lack of 
diligence; therefore, the statute of limitations 
barred plaintiff’s action challenging the zoning 
change. Bryan v. Raynor, 94 N.C. App. 91, 379 
S.E.2d 880, cert. denied, 325 N.C..707, 388 

S.E.2d 448 (1989). 
Failure to Record Land Descriptions 

Not Fatal. — Because the city substantially 
complied with G.S. 160A-360 although it failed 
to timely record the map or written description 
of the ordinance in which it exercised extrater- 
ritorial jurisdiction, the plaintiff-store owner 
was barred from attacking the validity of the 
ordinance based on procedural grounds by the 
statute of limitations provided in this section. 
Potter v. City of Hamlet, 141 N.C. App. 714, 541 
S.E.2d 233, 2001 N.C. App. LEXIS 18 (2001), 
cert. denied, 355 N.C. 379, 547 S.E.2d 814 

(2001). 
Applied in Issuance of Cama Minor Dev. 

Permit No. 82-0010 v. Town of Bath, 82 N.C. 
App. 32, 345 S.E.2d 699 (1986). 

Cited in Baucom’s Nursery Co. v. 
Mecklenburg County, 89 N.C. App. 542, 366 
S.E.2d 558 (1988); Messer v. Town of Chapel 
Hill, 125 N.C. App. 57, 479 S.E.2d 221 (1996); 
Nazziola v. Landcraft Properties, Inc., 143 N.C. 
App. 564, 545 S.E.2d 801, 2001 N.C. App. 
LEXIS 290 (2001); Hyatt v. Town of Lake Lure, 

225 F. Supp. 2d 647, 2002 U.S. Dist. LEXIS 
16862 (W.D.N.C. 2002). 

§ 160A-365. Enforcement of ordinances. 

Subject to the provisions of the ordinance, any ordinance adopted pursuant 
to authority conferred by this Article may be enforced by any remedy provided 
by G.S. 160A-175. (1971, c. 698, s. 1.) 

CASE NOTES 

Legislative Intent. — Section 160A-175(f) 
and this section demonstrate a general intent 
by the legislature to defer to the decisions of 
cities on which remedies and penalties shall be 
used to achieve enforcement of planning and 
zoning ordinances. Town of Pine Knoll Shores v. 
Evans, 104N.C. App. 79, 407 S.E.2d 895 (1991). 

City Has Limited Choice of Remedies 
and Penalties. — Under G.S. 160A-175(f) and 

this section, the choice of remedies and penal- 
ties for enforcement of planning and zoning 
ordinances remains with the city. The choice of 
remedies and penalties, however, is limited to 
those remedies and penalties available in G.S. 
160A-175. Town of Pine Knoll Shores v. Evans, 

104 N.C. App. 79, 407 S.E.2d 895 (1991). 

Cited in Town of Pine Knoll Shores v. Evans, 

331 N.C. 361, 416 S.E.2d 4 (1992). 
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§ 160A-366. Validation of ordinance. 

Any city ordinance regularly adopted before January 1, 1972, under author- 
ity of general laws revised and reenacted in Chapter 160A, Article 19, or under 
authority of any city charter or local act concerning the same subject matter, is 
validated with respect to its application within the corporate limits of the city 
and as to its application within the extraterritorial jurisdiction of the city. Such 
an ordinance, and any city ordinance adopted since January 1, 1972, under 
authority of general laws revised and reenacted in Chapter 160A, Article 19, 
are hereby validated, notwithstanding the fact that such ordinances were not 
recorded pursuant to G.S. 160A-360(b) or 160A-364 and notwithstanding the 
fact that the adopting city council did not also adopt an ordinance defining or 
delineating by specific description the areas within its extraterritorial juris- 
diction pursuant to G.S. 160A-360; provided that this act shall be deemed to 
validate ordinances of cities in Mecklenburg County only with respect to their 
application within the corporate limits of such cities. (1973, c. 669, s. 2.) 

CASE NOTES 

Cited in Potter v. City of Hamlet, 141 N.C. 
App. 714, 541°S.E.2d 233, 2001 N.C. App. 

LEXIS 18 (2001), cert. denied, 355 N.C. 379, 
547 S.E.2d 814 (2001). 

§8§ 160A-367 through 160A-370: Reserved for future codification pur- 
poses. 

Part 2. Subdivision Regulation. 

§ 160A-371. Subdivision regulation. 

A city may by ordinance regulate the subdivision of land within its territorial 
jurisdiction..(1955, c, 1334,s. 1; 1971, ¢..698, s: 1.) 

Cross References. — As to compliance of 
subdivision streets with minimum standards of 
the Board of Transportation required of devel- 
opers, see G.S. 136-102.6. As to subdivision 
regulation in counties, see G.S. 153A-330, et 
seq. 

Legal Periodicals. — For comment, “Urban 
Planning And Land Use Regulation: The Need 
For Consistency,” see 14 Wake Forest L. Rev. 81 

(1978). 

CASE NOTES 

Failure to Follow Quasi-Judicial Pro- 
cess. — Where ordinance adopted by city re- 
quired the city to use a quasi-judicial process 
when reviewing an application to develop prop- 
erty, council’s decision denying a developer’s 
application to build affordable housing would 
be reversed, because the council did not use 
fair-trial standards in reaching its decision and 
did not state the facts upon which it based its 
decision with sufficient specificity that the ap- 
pellate court could review the decision to deter- 
mine if it was lawful. Guilford Fin. Servs., LLC 
v. City of Brevard, 150 N.C. App. 1, 563 S.E.2d 
27, 2002 N.C. App. LEXIS 399 (2002). 
Conditions on Approval of Subdivision 

Plan. — Merely changing the location of a 
recreation area as a condition of approval of a 
subdivision plan does not amount to a taking so 
as to require compensation and is a valid exer- 
cise of a municipality’s police power under G.S. 
160A-372. Messer v. Town of Chapel Hill, 59 
N:C. App. 692, 297 S.E.2d 632 ‘(1982);-cert. 
denied and appeal dismissed, 307 N.C. 697, 301 
S.E.2d 390 (1983). 

Cited in Town of Nags Head v. Tillett, 68 
N.C. App. 554, 315 S.E.2d 740 (1984); Batch v. 
Town of Chapel Hill, 92 N.C. App. 601, 376 
S.E.2d 22 (1989); Homebuilders Ass’n v. City of 
Charlotte, 336 N.C. 37, 442 S.E.2d 45 (1994). 

426 



§160A-372 ART. 19. DEVELOPMENT §160A-372 

§ 160A-372. Contents and requirements of ordinance. 

A subdivision control ordinance may provide for the orderly growth and 
development of the city; for the coordination of streets and highways within 
proposed subdivisions with existing or planned streets and highways and with 
other public facilities; for the dedication or reservation of recreation areas 
serving residents of the immediate neighborhood within the subdivision or, 
alternatively, for provision of funds to be used to acquire recreation areas 
serving residents of the development or subdivision or more than one subdi- 
vision or development within the immediate area, and rights-of-way or 
easements for street and utility purposes including the dedication of rights- 
of-way pursuant to G.S. 136-66.10 or G.S. 1386-66.11; and for the distribution of 
population and traffic in a manner that will avoid congestion and overcrowding 
and will create conditions essential to public health, safety, and the general 
welfare. The ordinance may include requirements that the final plat show 
sufficient data to determine readily and reproduce accurately on the ground 
the location, bearing, and length of every street and alley line, lot line, 
easement boundary line, and other property boundaries, including the radius 
and other data for curved property lines, to an appropriate accuracy and in 
conformance with good surveying practice. 

The ordinance may provide for the more orderly development of subdivisions 
by requiring the construction of community service facilities in accordance 
with municipal policies and standards and, to assure compliance with these 
requirements, the ordinance may provide for the posting of bond or any other 
method that will offer guarantee of compliance. 

The ordinance may provide for the reservation of school sites in accordance 
with comprehensive land use plans approved by the council or the planning 
agency. In order for this authorization to become effective, before approving 
such plans the council or planning agency and the board of education with 
jurisdiction over the area shall jointly determine the specific location and size 
of any school sites to be reserved, which information shall appear in the 
comprehensive land use plan. Whenever a subdivision is submitted for 
approval which includes part or all of a school site to be reserved under the 
plan, the council or planning agency shall immediately notify the board of 
education and the board shall promptly decide whether it still wishes the site 
to be reserved. If the board of education does not wish to reserve the site, it 
shall so notify the council or planning agency and no site shall be reserved. If 
the board does wish to reserve the site, the subdivision shall not be approved 
without such reservation. The board of education shall then have 18 months 
beginning on the date of final approval of the subdivision within which to 
acquire the site by purchase or by initiating condemnation proceedings. If the 
board of education has not purchased or begun proceedings to condemn the site 
within 18 months, the subdivider may treat the land as freed of the reserva- 
tion. 

The ordinance may require that a plat be prepared, approved, and recorded 
pursuant to its provisions whenever any subdivision of land takes place. 

The ordinance may provide that a developer may provide funds to the city 
whereby the city may acquire recreational land or areas to serve the develop- 
ment or subdivision, including the purchase of land which may be used to serve 
more than one subdivision or development within the immediate area. All 
funds received by the city pursuant to this paragraph shall be used only for the 
acquisition or development of recreation, park, or open space sites. Any 
formula enacted to determine the amount of funds that are to be provided 
under this paragraph shall be based on the value of the development or 
subdivision for property tax purposes. The ordinance may allow a combination 
or partial payment of funds and partial dedication of land when the governing 
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body of the city determines that this combination is in the best interests of the 
citizens of the area to be served. 

The ordinance may provide that in lieu of required street construction, a 

developer may be required to provide funds that the city may use for the 

construction of roads to serve the occupants, residents, or invitees of the 

subdivision or development and these funds may be used for roads which serve 

more than one subdivision or development within the area. All funds received 

by the city pursuant to this paragraph shall be used only for development of 

roads, including design, land acquisition, and construction. However, a city 

may undertake these activities in conjunction with the Department of Trans- 

portation under an agreement between the city and the Department of 

Transportation. Any formula adopted to determine the amount of funds the 

developer is to pay in lieu of required street construction shall be based on the 

trips generated from the subdivision or development. The ordinance may 

require a combination of partial payment of funds and partial dedication of 

constructed streets when the governing body of the city determines that a 

combination is in the best interests of the citizens of the area to be served. 
(1955, c. 1334, s. 1; 1961, c. 1168; 1971, c. 698, s. 1; 1973, c. 426, s. 59; 1985, c. 
146, ss. 1, 2; 1987, c. 747, ss. 9, 18; 1989 (Reg. Sess., 1990), c. 1024, s. 39.) 

Legal Periodicals. — For comment, “Sun- 
bathers Versus Property Owners: Public Access 
to North Carolina Beaches,” see 64 N.C.L. Rev. 

159 (1985). 

CASE 

Legislative Intent. — The plain words of 
this section make it abundantly clear that the 
legislative intent is to somehow secure to the 
residents of the immediate neighborhood 
within the subdivision the benefit of particular 
recreation areas. River Birch Assocs. v. City of 
Raleigh, 326 N.C. 100, 388 S.E.2d 538 (1990). 

Section Subject to Broad Interpretation. 
— The broad interpretation of Chapter 160A 
mandated by G.S. 160A-4 applies to this sec- 
tion. River Birch Assocs. v. City of Raleigh, 326 
N.C. 100, 388 S.E.2d 538 (1990). 

This section permits city ordinances to 
provide for the conveyance of recreation 
areas in accordance with approved plats 
to home owners’ associations, in order to set 

aside to the residents of a subdivision certain 
areas for recreation purposes. River Birch 
Assocs. v. City of Raleigh, 326 N.C. 100, 388 
9.H.2d 538 (1990). 

The requirement of a conveyance of common 
recreation areas to the home owners’ associa- 
tion of a subdivision is an additional and sup- 
plementary power reasonably necessary or ex- 
pedient to carry into effect the legislative intent 
to secure to the residents of the subdivision the 
benefits of the recreation areas. River Birch 
Assocs. v. City of Raleigh, 326 N.C. 100, 388 
S.E.2d 538 (1990). 
Conditions on Approval of Subdivision 

Plan. — Merely changing the location of a 
recreation area as a condition of approval of a 

For note, Batch v. Town of Chapel Hill, Tak- 
ings Law and Exactions: Where Should North 
Carolina Stand?, see 21 Campbell L. Rev. 49 
Palos Tei 

NOTES 

subdivision plan does not amount to a taking so 
as to require compensation and is a valid exer- 
cise of a municipality’s police power under this 
section. Messer v. Town of Chapel Hill, 59 N.C. 
App. 692, 297 S.E.2d 632 (1982), cert. denied 
and appeal dismissed, 307 N.C. 697, 301 S.E.2d 
390 (1983). 
Town Had Authority Under Its Develop- 

ment Ordinance as authorized by this section 
to require plaintiff to take future road plans 
into account in designing her subdivision and 
denial of plaintiff’s permit for her failure to do 
so was neither ultra vires nor unconstitution- 
ally vague. Batch v. Town of Chapel Hill, 326 
N.C. 1, 887 S.E.2d 655, cert. denied, 496 U.S. 
931, 110 S. Ct. 2631, 110°L. Ed. 2d 651 (1990), 
Summary Judgment Found In Error. — 

The trial court’s grant of summary judgment 
for defendant, implicitly finding as a matter of 
law that defendant could compel plaintiffs to 
construct access roads, was error where: defen- 
dant-town had no authority under this section 
to require plaintiffs to pave, curb and gutter 

streets abutting their subdivision because 
these streets were not within plaintiffs’ subdi- 
vision; where plaintiffs were not fee simple 
owners of the roads deeded as a right-of-way to 
the State Highway Commission; and where 
there was no evidence that the defendants 
sought funds from the plaintiffs for road con- 
struction although they had that option. 
Buckland v. Town of Haw River, 141 N.C. App. 
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460, 541 S.E.2d 497, 2000 N.C. App. LEXIS 
1307 (2000). 
Applied in Dellinger v. City of Charlotte, 114 

N.C. App. 146, 441 S.E.2d 626 (1994). 

Cited in Town of Nags Head v. Tillett, 68 
N.C. App. 554, 315 S.E.2d 740 (1984). 

§ 160A-373. Ordinance to contain procedure for plat ap- 
proval; approval prerequisite to plat recorda- 
tion; statement by owner. 

Any subdivision ordinance adopted pursuant to this Part shall contain 
provisions setting forth the procedures to be followed in granting or denying 
approval of a subdivision plat prior to its registration. 

The ordinance may provide that final approval of each individual subdivision 
plat is to be given by 

~ (1) The city council, 
(2) The city council on recommendation of a planning agency, or 
(3) A designated planning agency. 

From and after the effective date of a subdivision ordinance that is adopted 
by the city, no subdivision plat of land within the city’s jurisdiction shall be 
filed or recorded until it shall have been submitted to and approved by the 
council or appropriate agency, as specified in the subdivision ordinance, and 
until this approval shall have been entered on the face of the plat in writing by 
an authorized representative of the city. The Review Officer, pursuant to G.S. 
47-30.2, shall not certify a plat of a subdivision of land located within the 
territorial jurisdiction of a city that has not been approved in accordance with 
these provisions, nor shall the clerk of superior court order or direct the 
recording of a plat if the recording would be in conflict with this section. (1955, 
c. 1334, s. 1; 1971, c. 698, s. 1; 1973, c. 426, s. 60; 1997-309, s. 8.) 

Local Modification. — City of Raleigh: 
1985, c. 498, s. 3; town of Knightdale: 1989, c. 
430, s. 2; town of Zebulon: 1989, c. 606, s. 2. 

Legal Periodicals. — For article, “Transfer- 

ring North Carolina Real Estate, Part I: How 
the Present System Functions,” see 49 N.C.L. 
Rev. 413 (1971). 

CASE NOTES 

Hearing. — Defendant city did not act in an 
arbitrary and capricious manner in granting 
permits for residential development, where it 
met the minimum procedural requirements 
and was not required by this section to provide 
a hearing or notice to nearby property owners. 
Nazziola v. Landcraft Properties, Inc., 143 N.C. 
App. 564, 545 S.E.2d 801, 2001 N.C. App. 
LEXIS 290 (2001). 

Failure to Follow Quasi-Judicial Pro- 
cess. — Where ordinance adopted by city re- 
quired the city to use a quasi-judicial process 

when reviewing an application to develop prop- 
erty, council’s decision denying a developer’s 
application to build affordable housing would 
be reversed, because the council did not use 

fair-trial standards in reaching its decision and 
did not state the facts upon which it based its 
decision with sufficient specificity that the 
court could review the decision to determine if 
it was lawful. Guilford Fin. Servs., LLC v. City 
of Brevard, 150 N.C. App. 1, 563 S.E.2d 27, 
2002 N.C. App. LEXIS 399 (2002). 

OPINIONS OF ATTORNEY GENERAL 

Subdivision ordinances and amend- 
ments thereto must be filed with Register 
of Deeds; recording these ordinances includes 

indexing and filing. See opinion of Attorney 
General to Mr. James Dick Proctor, 41 N.C.A.G. 

752 (1972), 
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§ 160A-374. Effect of plat approval on dedications. 

The approval of a plat shall not be deemed to constitute or effect the 

acceptance by the city or public of the dedication of any street or other ground, 

public utility line, or other public facility shown on the plat. However, any city 

council may by resolution accept any dedication made to the public of lands or 

facilities for streets, parks, public utility lines, or other public purposes, when 

the lands or facilities are located within its subdivision-regulation jurisdiction. 

Acceptance of dedication of lands or facilities located within the subdivision- 

regulation jurisdiction but outside the corporate limits of a city shall not place 

on the city any duty to open, operate, repair, or maintain any street, utility 

line, or other land or facility, and a city shall in no event be held to answer in 

any civil action or proceeding for failure to open, repair, or maintain any street 

located outside its corporate limits. Unless a city, county or other public entity 

operating a water system shall have agreed to begin operation and mainte- 

nance of the water system or water system facilities within one year of the time 

of issuance of a certificate of occupancy for the first unit of housing in the 

subdivision, a city or county shall not, as part of its subdivision regulation 

applied to facilities or land outside the corporate limits of a city, require 

dedication of water systems or facilities as a condition for subdivision approval. 

(1955, c. 1334, s. 1; 1971, c. 698, s. 1; 1983 (Reg. Sess., 1984), c. 1080; 1985, c. 

635.) 

§ 160A-375. Penalties for transferring lots in unapproved 
subdivisions. 

If a city adopts an ordinance regulating the subdivision of land as authorized 
herein, any person who, being the owner or agent of the owner of any land 
located within the jurisdiction of that city, thereafter subdivides his land in 
violation of the ordinance or transfers or sells land by reference to, exhibition 
of, or any other use of a plat showing a subdivision of the land before the plat 
has been properly approved under such ordinance and recorded in the office of 
the appropriate register of deeds, shall be guilty of a Class 1 misdemeanor. The 
description by metes and bounds in the instrument of transfer or other 
document used in the process of selling or transferring land shall not exempt 
the transaction from this penalty. The city may bring an action for injunction 
of any illegal subdivision, transfer, conveyance, or sale of land, and the court 
shali, upon appropriate findings, issue an injunction and order requiring the 
offending party to comply with the subdivision ordinance. (1955, c. 1334, s. 1; 
carat : par s. 1; 1977, c. 820, s. 2; 1993, c. 539, s. 1087; 1994, Ex. Sess., c. 24, 
s. 14(c). 

CASE NOTES 

This section and § 160A-389 Compared. 
— The specific penal and equitable relief set out 
in this section is relief intended to deter those 
who violate subdivision ordinances; G.S. 160A- 

389 permits broader, appropriate action and 
proceedings to prevent or correct the violation 
of a zoning ordinance. Town of Nags Head v. 
Tillett, 314 N.C. 627, 336 S.E.2d 394 (1985). 
Enforcement of Subdivision Ordi- 

nances. — Although the Town of Nags Head 
may deny a building permit to applicants 

whose property violates zoning ordinances, as 
authorized by G.S. 3.08 of the Nags Head Code 
of Ordinances and by G.S. 160A-389, its en- 
forcement of subdivision ordinances is re- 
stricted to the penal and injunctive relief of this 
section and G.S. 17.10 of the Code of Ordi- 
nances. Town of Nags Head v. Tillett, 314 N.C. 
627, 336 S.E.2d 394 (1985). 

Cited in River Birch Assocs. v. City of Ra- 
leigh, 326 N.C. 100, 388 S.E.2d 538 (1990). 
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§ 160A-376. Definition. 

For the purpose of this Part, “subdivision” means all divisions of a tract or 
parcel of land into two or more lots, building sites, or other divisions for the 
purpose of sale or building development (whether immediate or future) and 
shall include all divisions of land involving the dedication of a new street or a 
change in existing streets; but the following shall not be included within this 
definition nor be subject to the regulations authorized by this Part: 

(1) The combination or recombination of portions of previously subdivided 
and recorded lots where the total number of lots is not increased and 
the resultant lots are equal to or exceed the standards of the 
municipality as shown in its subdivision regulations; 

(2) The division of land into parcels greater than 10 acres where no street 
right-of-way dedication is involved; 

(3) The public acquisition by purchase of strips of land for the widening or 
opening of streets or for public transportation system corridors; and 

(4) The division of a tract in single ownership whose entire area is no 
greater than two acres into not more than three lots, where no street 
right-of-way dedication is involved and where the resultant lots are 
equal to or exceed the standards of the municipality, as shown in its 
subdivision regulations. (1955, c. 1334, s. 1; 1971, c. 698, s. 1; 19783, c. 
426, s. 61; 1977, c. 912, s. 6; 2003-284, s. 29.23(a).) 

Local Modification. — Harnett: 1997-246, 

s. 2; town of Rose Hill: 1995 (Reg. Sess., 1996), 
c. 565, s. 1; municipalities within Harnett 
County: 2001-50, s. 2. 

Editor’s Note. — Session Laws 2003-284, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 

ments Appropriations Act of 2003’.” 
Session Laws 2003-284, s. 49.5 is a 

severability clause. 
Kffect of Amendments. — Session Laws 

2003-284, s. 29.23(a), effective July 1, 2008, 
added “or for public transportation system cor- 
ridors” in subdivision (3). 

CASE NOTES 

Cited in Joyner v. Town of Weaverville, 94 
N.C. App. 588, 380 S.E.2d 536 (1989). 

§8§ 160A-377 through 160A-380: Reserved for future codification pur- 
poses. 

Part 3. Zoning. 

§ 160A-381. Grant of power. 

(a) For the purpose of promoting health, safety, morals, or the general 
welfare of the community, any city may regulate and restrict the height, 
number of stories and size of buildings and other structures, the percentage of 
lots that may be occupied, the size of yards, courts and other open spaces, the 
density of population, and the location and use of buildings, structures and 
land for trade, industry, residence or other purposes and to provide density 
credits or severable development rights for dedicated rights-of-way pursuant 
to G.S. 136-66.10 or G.S. 136-66.11. These regulations may provide that a 
board of adjustment may determine and vary their application in harmony 
with their general purpose and intent and in accordance with general or 
specific rules therein contained. The regulations may also provide that the 
board of adjustment or the city council may issue special use permits or 
conditional use permits in the classes of cases or situations and in accordance 
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with the principles, conditions, safeguards, and procedures specified therein 

and may impose reasonable and appropriate conditions and safeguards upon 

these permits. 
(b) Expired. 
(c) Where appropriate, such conditions may include requirements that 

street and utility rights-of-way be dedicated to the public and that provision be 

made of recreational space and facilities. When issuing or denying special use 

permits or conditional use permits, the city council shall follow the procedures 

for boards of adjustment except that no vote greater than a majority vote shall 

be required for the city council to issue such permits, and every such decision 

of the city council shall be subject to review by the superior court by 

proceedings in the nature of certiorari. Any petition for review by the superior 

court shall be filed with the clerk of superior court within 30 days after the 

decision of the city council is filed in such office as the ordinance specifies, or 

after a written copy thereof is delivered to every aggrieved party who has filed 

a written request for such copy with the clerk at the time of the hearing of the 

case, whichever is later. The decision of the city council may be delivered to the 

aggrieved party either by personal service or by registered mail or certified 

mail return receipt requested. (1923, c. 250, s. 1; C.S., s. 2776(r); 1967, c. 1208, 

s. 1; 1971, c. 698, s. 1; 1981, c. 891, s. 5; 1985, c. 442, s. 1; 1987, c. 747, s. 11; 

1995\'c) 3573 8/2) 

Local Modification. — Town of Chapel Hill: 
2003-237, s. 2 (as to subsection (d), and appli- 
cable in that area where the town exercises 
territorial planning jurisdiction, including any 
area under the town’s jurisdiction pursuant to a 
Joint Planning Agreement with Orange Coun- 

ty). 
Editor’s Note. — Subsection (b) expired 

pursuant to the terms of Session Laws 1995, c. 
OY asa. 
Legal Periodicals. — For survey of 1972 

case law on spot and contract zoning, see 51 
N.C.L. Rev. 1132 (1973). 

For comment, “Planned Unit Development 
and North Carolina Enabling Legislation,” see 
51 N.C.L. Rev. 1455 (1973). 

For article discussing North Carolina special 
exception and zoning amendment cases, see 53 
N.C.L. Rev. 925 (1975). 

For comment, “Exclusionary Zoning and a 
Reluctant Supreme Court” (U.S.), see 13 Wake 
Forest L. Rev. 107 (1977). 

For comment, “Urban Planning And Land 
Use Regulation: The Need For Consistency,” see 
14 Wake Forest L. Rev. 81 (1978). 

For article, “The North Carolina Historic 

Preservation and Conservation Agreements 
Act: Assessment and Implications for Historic 
Preservation,” see 11 N.C. Cent. L.J. 362 

(1980). 
For comment on exclusionary zoning of com- 

munity facilities, see 12 N.C. Cent. L.J. 167 

(1980). 
For article, “Zoning for Direct Social Con- 

trol,” see 1982 Duke L.J. 761. 
For comment discussing aesthetic zoning in 

North Carolina in light of State v. Jones, 305 
N.C. 520, 290 S.E.2d 675 (1982), see 61 N.C.L. 
Rev. 942 (1983). 

For article, “Moving Toward the Bargaining 
Table: Contract Zoning, Development Agree- 
ments, and the Theoretical Foundations of Gov- 
ernment Land Use Deals,” see 65 N.C.L. Rev. 

957 (1987). 
For note, “The North Carolina Supreme 

Court Solves a City-County Conflict,” see 66 
N.C.L. Rev. 1266 (1988). 

For comment discussing contract zoning and 
conditional use zoning in North Carolina, see 
68 N.C.L. Rev. 177 (1989). 

CASE NOTES 

I. In General. 
II. Power to Zone. 

III. Zoning Ordinances, Generally. 
IV. Specific Zoning Ordinances. 
V. Conditional or Special Use Permits. 

VI. Building Permits. 
. Certiorari. 
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I. IN GENERAL. 

Editor’s Note. — Many of the cases cited in 
the annotations to this section were decided 
under former G.S. 160-172 to 160-181.2 and 
other similar provisions. 
Rezoning is a legislative act, whereas a 

proceeding to grant a variance or special 
use permit is quasi-judicial in nature. 
Sherrill v. Town of Wrightsville Beach, 81 N.C. 
App. 369, 344 S.E.2d 357, cert. denied and 
appeal dismissed, 318 N.C. 417, 349 S.E.2d 600 
(1986). 
Enforcement Provisions. — The broad en- 

forcement provisions of G.S. 160A-389, a zoning 
statute, could not serve as the statutory basis 
for denying a building permit to one whose lot 
violated the subdivision requirements of Chap- 
ter 17 of the Nags Head Code of Ordinances. 
However, insofar as the Town of Nags Head 
rested its denial of a building permit upon the 
violation of zoning laws, the broader enforce- 
ment license of this section would apply and 
would sustain such a remedy. Town of Nags 
Head v. Tillett, 314 N.C. 627, 336 S.E.2d 394 
(1985). 
Concrete mixing facility did not forfeit 

its nonconforming use under ordinance pro- 
viding for forfeiture in the event that such use 
ceased for six months, although the plant was 
not operated for more than six months due toa 
slump in business, where the owner main- 
tained the plant, equipment, inventories, and 

utilities as before, and could have resumed 
operations within two hours after deciding to 
do so. Southern Equip. Co. v. Winstead, 80 N.C. 
App. 526, 342 S.E.2d 524 (1986). 

City’s practice of referring all privilege 
license applicants to the zoning adminis- 
trator does not convert a privilege license into 
a regulatory license; the city’s zoning compli- 
ance process does not involve or permit any 
discretion on the part of the zoning administra- 
tor as to whether a particular use is allowed in 
a particular district, in contrast to the special 
conditional use scheme of this section. Mom N 
Pops, Inc. v. City of Charlotte, 979 F. Supp. 372 
(W.D.N.C. 1997), aff’d, 162 F.3d 1155 (4th Cir. 
1998). 
Applied in Redevelopment Comm’n v. Ford, 

67 N.C. App. 470, 313 S.E.2d 211 (1984); Hayes 
v. Fowler, 123 N.C. App. 400, 473 S.E.2d 442 
(1996); Village Creek Property Owners Ass'n v. 
Town of Edenton, 135 N.C. App. 482, 520 S.E.2d 
793, 1999 N.C. App. LEXIS 1159 (1999). 

Cited in Harts Book Stores, Inc. v. City of 
Raleigh, 53 N.C. App. 753, 281 S.E.2d 761 
(1981); Wenco Mgt. Co. v. Town of Carrboro, 53 

N.C. App. 480, 281 S.E.2d 74 (1981); Town of 
- Kenansville v. Summerlin, 70 N.C. App. 601, 

320 S.E.2d 428 (1984); Batch v. Town of Chapel 
Hill, 92 N.C. App. 601, 376 S.E.2d 22 (1989); 
Bryan v. Raynor, 94 N.C. App. 178, 379 S.E.2d 
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884 (1989); Midgette v. Pate, 94 N.C. App. 498, 
380 S.E.2d 572 (1989); Kirby v. Board of Adjust- 
ment, 95 N.C. App. 182, 381 S.E.2d 889 (1989); 
Dale v. Town of Columbus, 101 N.C, App. 335, 
399 S.E.2d 350 (1991); Town of Pine Knoll 
Shores v. Evans, 104 N.C. App. 79, 407 S.E.2d 
895 (1991); Town of Pine Knoll Shores v. Evans, 

331 N.C. 361, 416 S.E.2d 4 (1992); County of 
Lancaster v. Mecklenburg County, 334 N.C. 
496, 434 8.E.2d 604 (1993); Homebuilders Ass’n 
v. City of Charlotte, 336 N.C. 37, 442 S.E.2d 45 

(1994); Simpson v. City of Charlotte, 115 N.C. 
App. 51, 443 S.E.2d 772 (1994); Browning- 
Ferris Indus. of S. Atl., Inc. v. Wake County, 905 
F. Supp. 312 (E.D.N.C. 1995); AT&T Wireless 
PCS, Inc. v. Winston-Salem Zoning Bd. of Ad- 
justment, 172 F.3d 307 (4th Cir. 1999); SBA, 
Inc. v. City of Asheville City Council, 141 N.C. 
App. 19, 539 S.E.2d 18, 2000 N.C. App. LEXIS 
1291 (2000); Coffey v. Town of Waynesville, 143 
N.C. App. 624, 547 S.E.2d 132, 2001 N.C. App. 
LEXIS 348 (2001); Hyatt v. Town of Lake Lure, 

220 F.Supp: 2d 647; 2002 US) "Dist.” LEXIS 
16862 (W.D.N.C. 2002). 

Ii. POWER TO ZONE. 

The original zoning power of the State 
reposes in the General Assembly. Schloss v. 
Jamison, 262 N.C. 108, 136 S.E.2d 691 (1964); 
Allred v. City of Raleigh, 277 N.C. 530, 178 
S.E.2d 432 (1971); Keiger v. Winston-Salem Bd. 
of Adjustment, 278 N.C. 17, 178 S.E.2d 616 
(1971); Allgood v. Town of Tarboro, 281 N.C. 
430, 189 S.E.2d 255 (1972). 

The power to zone is the power of the State 
and rests initially in the General Assembly. 
Zopfi v. City of Wilmington, 273 N.C. 430, 160 
S.E.2d 325 (1968); Decker v. Coleman, 6 N.C. 

App. 102, 169 S.E.2d 487 (1969). 
The power to zone is the power originally 

vested in the General Assembly to legislate 
with reference to the use which may be made of 
land and the structures which may be erected 
or located thereon. Keiger v. Winston-Salem 
Bd. of Adjustment, 278 N.C. 17, 178 S.E.2d 616 
(OFA). 

Rezoning must be effected by the exercise of 
legislative power, rather than by special ar- 
rangements with the owner of a particular tract 
or parcel of land. Rose v. Guilford County, 60 
N.C. App. 170, 298 S.E.2d 200 (1982), 
Which May Delegate It as Exercise of 

Police Power. — The General Assembly may 
delegate power to a municipal corporation to 
enact zoning ordinances in the exercise of police 
power of the State. Jackson v. Guilford County 
Bd. of Adjustment, 275 N.C. 155, 166 S.E.2d 78 

(1969). 
Statutes which have been passed authorizing 

the governing bodies of municipal corporations 
to enact zoning ordinances prescribing that in 
certain areas only designated types of buildings 
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may be erected and used have been generally 
upheld by the courts as an exercise of the police 
power of the State. Vance S. Harrington & Co. v. 
Renner, 236 N.C. 321, 72 S.E.2d 838 (1952); 
City of Raleigh v. Morand, 247 N.C. 363, 100 
S.E.2d 870 (1957), appeal dismissed, 357 U.S. 
343, 78S. Ct. 1369, 2 L. Ed. 2d 1367 (1958). 
And the zoning power of municipalities 

is derived from the State. State v. Joyner, 
286 N.C. 366, 211 S.E.2d 320, appeal dismissed, 
422 U.S. 1002, 95 S. Ct. 2618, 45 L. Ed. 2d 666 

(LO Tb) 
As Delegated by the General Assembly. 

— The General Assembly has delegated to the 
legislative body of cities and incorporated 
towns the power to adopt zoning regulations 
and, from time to time, to amend or repeal such 
regulations. In re Markham, 259 N.C. 566, 131 
S.F.2d 329, cert. denied, 375 U.S. 931, 8458. Ct. 
332, 11. kdx2d 26301963), 

The General Assembly has delegated its po- 
lice powers to enact zoning regulations to mu- 
nicipal corporations. Armstrong v. McInnis, 264 
N.C. 616, 142 S.E.2d 670 (1965). 
Through the provisions of former Article 14 of 

Chapter 160, fourteen cities and towns of this 
State were delegated the authority to zone 
property within their boundaries and to restrict 
to specified purposes the uses of private prop- 
erty within each zone. Allred v. City of Raleigh, 
7 N.C. App. 602, 173 S.E.2d 533 (1970), rev'd on 

other grounds, 277 N.C. 530, 178 S.E.2d 432 

(POT): 
The General Assembly has delegated to the 

legislative body of a municipality the power to 
adopt zoning regulations for the purpose of 
promoting health, safety, morals or the general 
welfare of the community. Allgood v. Town of 
Tarboro, 281 N.C. 430, 189 S.E.2d 255 (1972). 
Promoting the general welfare of the 

community through control of lot size and 
population density is a legitimate use of 
the police power. Messer v. Town of Chapel 
Hill, 125 N.C. App. 57, 479 S.B.2d 221 (1996). 
A municipal corporation has no inher- 

ent power to zone its territory and restrict 
to specified purposes the use of private property 
in each such zone. Such power has, however, 
been delegated to the cities and incorporated 
towns of this State by the General Assembly. 
Zopfi v. City of Wilmington, 273 N.C. 430, 160 
S.E.2d 325 (1968); Decker v. Coleman, 6 N.C. 
App. 102, 169 S.E.2d 487 (1969). 
A municipality has no inherent power to zone 

its territory and possesses only such power to 
zone as is delegated to it by the enabling 
statutes. Heaton v. City of Charlotte, 277 N.C. 
506, 178 S.E.2d 352 (1971). 
A city has power to zone only as delegated to 

it by enabling statutes. Sellers v. City of 
Asheville, 33 N.C. App. 544, 286 S.E.2d 283 
C1977): 
Delegation of Zoning Power as Excep- 
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tion to General Rule. — The authority of the 
General Assembly to delegate to municipal cor- 
porations power to legislate concerning local 
problems, such as zoning, is an exception to the 
general rule that legislative powers, vested in 
the General Assembly by N.C. Const., Art. II, 
§ 1, may not be delegated by it. This exception 
to the doctrine of nondelegation is not limited to 
a delegation of such legislative authority to 
incorporated cities and towns, but extends, as 
to other types of local matters, to a like delega- 
tion to counties and other units established by 
the General Assembly for local government. 
Jackson v. Guilford County Bd. of Adjustment, 
275 N.C. 155, 166 S.E.2d 78 (1969). 
Delegation of Zoning Power Cannot Ex- 

ceed Power of General Assembly. — The 
General Assembly cannot delegate to a munic- 
ipal corporation more extensive power to regu- 
late the use of private property than the Gen- 
eral Assembly itself possesses. Zopfi v. City of 
Wilmington, 273 N.C. 480, 160 S.E.2d 325 

(1968). 
Zoning Power Cannot Be Further Dele- 

gated to Board of Adjustment. — The power 
to zone is conferred upon the governing body of 
the municipality and cannot be delegated to the 
board of adjustment. Hence, a board of adjust- 
ment has no power to permit a type of business 
or building prohibited by an ordinance, for to do 
so would be an amendment of the law and not a 
variance of its regulations. James v. Sutton, 
229 N.C. 515, 50 S.E.2d 300° (1948); ‘In’ re 
O’Neal, 243 N.C. 714, 92 S.E.2d 189 (1956). 

The privilege of erecting a nonconforming 
building or a building for a nonconforming use 
may not be granted by the board of adjustment 
under the guise of a variance permit, as the 
board of adjustment has no power to amend the 
ordinance under which it functions. Lee v. 
Board of Adjustment, 226 N.C. 107, 37 S.E.2d 

128 (1946). 
The legislative body of the municipal corpo- 

ration may not delegate to the municipal board 
of adjustment the power to zone; that is, the 
power originally vested in the General Assem- 
bly to legislate with reference to the use which 
may be made of land and the structures which 
may be erected or located thereon. It follows 
that a county zoning ordinance may not dele- 
gate such legislative powers to the county 
board of adjustment. Jackson v. Guilford 
County Bd. of Adjustment, 275 N.C. 155, 166 
S.E.2d 78 (1969). 

The legislative body of the municipal corpo- 
ration may not delegate to the municipal board 
of adjustment the power to zone. Keiger v. 
Winston-Salem Bd. of Adjustment, 278 N.C. 17, 
178 S.E.2d 616 (1971). 

It would constitute an unlawful delegation 
and exercise of the legislative power vested by 
the General Assembly in the board of aldermen 
of Winston-Salem to allow the board of adjust- 
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ment to deny a special permit on the ground 
that the board of adjustment did not consider a 
use specified in the ordinance as a conditional 
permissible use to be in accord with the “pur- 
pose and intent” of the ordinance. Keiger v. 
Winston-Salem Bd. of Adjustment, 278 N.C. 17, 
178 8.E.2d 616 (1971). 
Power to Zone Need Not Be Exercised. — 

The grant of the power to zone to a municipal 
corporation imposes no duty upon the city or 
town to exercise it, and the courts may not 
require the city or town to enact zoning legis- 
lation. This is a matter within the discretion of 
the legislative body of the city or town. Zopfi v. 
City of Wilmington, 273 N.C. 480, 160 S.E.2d 
325 (1968). 
And Is Not Exhausted by Adoption of a 

Zoning Ordinance. — The adoption of a zon- 
ing ordinance in exercise of the police power, 
delegated to a municipal corporation, does not 
exhaust that power. Zopfi v. City of Wilmington, 
273 N.C. 480, 160 S.E.2d 325 (1968). 
Municipality exercises the police power 

of the State within the limits of zoning 
power delegated. Schloss v. Jamison, 262 
N.C. 108, 186 S.E.2d 691 (1964); Keiger v. 
Winston-Salem Bd. of Adjustment, 278 N.C. 17, 
178 S.E.2d 616 (1971). 

In enacting and enforcing zoning regulations, 
a municipality acts as a governmental agency 
and exercises the police power of the State. 
Armstrong v. McInnis, 264 N.C. 616, 142 S.H.2d 

670 (1965); Taylor v. Bowen, 272 N.C. 726, 158 
S.E.2d 837 (1968). 

Zoning laws, when valid, are an exercise of 
the police power of the sovereign to reasonably 
regulate or restrict the use of private property 
to promote the public health, the public safety, 
the public morals or the public welfare. Zopfi v. 
City of Wilmington, 273 N.C. 430, 160 S.E.2d 
325 (1968). 
Power to Zone Is Subject to Limitations 

of Enabling Act. — The power to zone, con- 
ferred upon the legislative body of a municipal- 
ity, is subject to the limitations of the enabling 
act. Schloss v. Jamison, 262 N.C. 108, 136 
S.E.2d 691 (1964); Keiger v. Winston-Salem Bd. 
of Adjustment, 278 N.C. 17, 178 S.E.2d 616 
(1971). 

The power to zone, conferred upon the legis- 
lative body of a municipality, is subject to the 
limitations of the enabling act. Within the lim- 
its of the powers so delegated, the municipality 
exercises the police power of the State. Allred v. 
City of Raleigh, 277 N.C. 530, 178 S.E.2d 432 
(1971). 
A zoning ordinance or an amendment thereto 

which is not adopted in accordance with the 
enabling statutes is invalid and ineffective. 
Heaton v. City of Charlotte, 277 N.C. 506, 178 
S.E.2d 352 (1971); Keiger v. Winston-Salem Bd. 
of Adjustment, 281 N.C. 715, 190 S.E.2d 175 
(1972); Sellers v. City of Asheville, 33 N.C. App. 
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544, 236 S.H.2d 288 (1977). 
And to Limitations Imposed by the Con- 

stitution. — The authority of a city or town to 
enact zoning ordinances is subject both to the 
limitations imposed by the Constitution and to 
the limitations of the enabling statute. Zopfi v. 
City of Wilmington, 273 N.C. 430, 160 S.E.2d 
325 (1968). 

The power to zone is subject to the limita- 
tions imposed by the Constitution upon the 
legislative power forbidding arbitrary and un- 
duly discriminatory interference with the 
rights of property owners. Zopfi v. City of 
Wilmington, 273 N.C. 430, 160°S:E.2d 325 
(1968). 

Exercise by a city of delegated power to zone 
is subject both to limitations imposed by the 
Constitution upon the legislative power of the 
State itself, forbidding arbitrary and unduly 
discriminatory interference with the rights of 
property owners, and also to the limitations in 
the statutes by which the power was delegated. 
Decker v. Coleman, 6 N.C. App. 102, 169 S.E.2d 
487 (1969). 

The authority to zone property and to restrict 
to specified purposes the uses of private prop- 
erty within each zone is limited by the provi- 
sions of the enabling statute and also by con- 
stitutional provisions which forbid arbitrary 
and unduly discriminatory interference with 
the rights of property owners. Allred v. City of 
Raleigh, 7 N.C.-App. 602, 173 'S.E.2d ‘538 
(1970), rev'd on other grounds, 277 N.C. 530, 
178 S.E.2d 432 (1971). 
The authority to enact zoning ordinances is 

subject to the limitations imposed by the en- 
abling statute and by the Constitution. These 
limitations forbid arbitrary and unduly dis- 
criminatory interference with property rights 
in the exercise of such power. Heaton v. City of 
Charlotte, 277 N.C. 506, 178 S.E.2d 352 (1971); 
Keiger v. Winston-Salem Bd. of Adjustment, 
28 1'N-C. 715; 190'S. Bi2d 175°(1972). 
Unlawful Contract Zoning. — Illegal con- 

tract zoning connotes a transaction wherein 

both the landowner who is seeking a certain 
zoning action and the zoning authority itself 
undertake reciprocal obligations in the context 
of a bilateral contract. This depends upon a 
finding of a transaction in which both the 
landowner seeking a rezoning and the zoning 
authority undertake reciprocal obligations; in 
short, a “meeting of the minds” must occur; 
mutual assurances must be exchanged. Hall v. 
City of Durham, 323 N.C. 293, 372 S.H.2d 564, 
cert. denied, 323 N.C. 629, 874 S.E.2d 586 
(1988). 
County Ordinances Inapplicable to Mu- 

nicipal Sewage Facility. — City which owned 
a sewage treatment facility located in a county 
and outside the city’s boundaries was not re- 
quired to comply with county’s zoning ordi- 
nances in upgrading the facility and providing 
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sewage service to newly annexed areas of city 
with that facility. Davidson County v. City of 
High Point, 85 N.C. App. 26, 354 S.H.2d 280, 
modified and aff’d, 321 N.C. 252, 362 S.H.2d 

553) (1 O87): 
As to similarity of former provisions re- 

garding zoning by counties and munici- 
palities, see Jackson v. Guilford County Bd. of 
Adjustment, 2 N.C. App. 408, 163 S.E.2d 265 

(1968), aff'd, 275 N.C. 155, 166 S.E.2d 78 

(1969); Keiger v. Winston-Salem Bd. of Adjust- 
ment, 278 N.C. 17, 178 S.E.2d 616 (1971). 

Ill. ZONING ORDINANCES, 
GENERALLY. 

Who May Challenge Rezoning Ordi- 
nance. — In order to challenge a rezoning 
ordinance, one must have a specific personal 
and legal interest in the subject matter affected 
by the ordinance and must be directly and 
adversely affected by the ordinance. Davis v. 
City of Archdale, 81 N.C. App. 505, 344 S.E.2d 

369 (1986). 
Alleged diminution in the value of the prop- 

erty of adjacent or nearby landowners due to 
increased traffic on roads which already carried 
traffic volumes in excess of capacity and due to 
increased demands upon already overburdened 
public utilities are not special damages distinct 
from those of the rest of the community, and 
plaintiffs did not have standing to challenge 
rezoning ordinances on such grounds. Davis v. 
City of Archdale, 81 N.C. App. 505, 344 S.E.2d 
369 (1986). 

Criteria for Validity of Zoning Ordi- 
nance. — As a general rule a zoning ordinance 
of a municipality is valid and enforceable if it 
emanates from ample grant of power by the 
legislature to the city or town, if it has a 
reasonable tendency to promote the public 
safety, health, morals, comfort, welfare and 
prosperity and if its provisions are not arbi- 
trary, unreasonable or confiscatory. Helms v. 
City of Charlotte, 255 N.C. 647, 122 S.E.2d 817 
(1961). 
A zoning ordinance covering all land within 

the municipality and separating commercial 
and industrial districts of the city from those 
set apart for residences, schools, parks, librar- 

ies, churches, etc., which is uniform and oper- 

ates alike on all territory within the respective 
zones, bears a reasonable relation to the health, 

safety, morals and general welfare of the entire 
community, and is a valid and constitutional 
exercise of the delegated police power of the 
municipality. Kinney v. Sutton, 230 N.C. 404, 
53 S.E.2d 306 (1949). 
An ordinance passed under an enabling stat- 

ute, following its provisions and carrying it into 
effect in the city passing it, prescribing uniform 
regulations for each zone or district and giving 
an inspector certain judicial functions with 

CH. 160A. CITIES AND TOWNS §160A-381 

respect to the kind or class of buildings under a 
board of adjustment and review, and providing 
for certiorari, is a valid exercise of power and 
not repugnant to the organic law prohibiting 
discriminations. Harden v. City of Raleigh, 192 
N.C. 395, 1385.S.E. 151 (1926). 

Substantial Relation to Public Welfare 
Essential. — Zoning ordinances are upheld 
when, but only when, they bear a substantial 
relation to the public health, safety, morals, or 
general welfare. Schloss v. Jamison, 262 N.C. 
108, 136 S.E.2d 691 (1964). 
Depreciation of Property Not Enough to 

Invalidate Ordinance. — The mere fact that 
a zoning ordinance seriously depreciates the 
value of complainant’s property is not enough, 
standing alone, to establish its invalidity. 
Helms v. City of Charlotte, 255 N.C. 647, 122 

S.E.2d 817 (1961); County of Durham v. 
Addison, 262 N.C. 280, 136 S.E.2d 600 (1964). 

If the police power is properly exercised in 
the zoning of a municipality, a resultant pecu- 
niary loss to a property owner is a misfortune 
which he must suffer as a member of society. 
Schloss v. Jamison, 262 N.C. 108, 136 $.E.2d 

691 (1964). 
Unless Property Is Rendered Valueless 

by Impossibility of Permitted Use. — A 
municipal zoning ordinance is confiscatory and 
invalid in its application to a particular lot if it 
is practically impossible to use such lot for the 
purpose permitted by the ordinance so that the 
ordinance renders such property valueless for 
practical purposes. Helms v. City of Charlotte, 
255 N.C. 647, 122 S.E.2d 817 (1961). 

Fact that a lot would be more valuable if 
devoted to a nonconforming use does not 
deprive owner of property without due 
process of law when the zoning regulations are 
uniform in their application to all within the 
respective districts, and the differentiation of 
the uses of property within the respective dis- 
tricts is in accordance with a comprehensive 
plan in the interest of the health, safety, morals 
or general welfare of the entire community. 
Kinney v. Sutton, 230 N.C. 404, 53 S.E.2d 306 
(1949). 
Two of the essentials of a comprehensive 

zoning ordinance are: (1) It applies to all 
territory subject to the zoning jurisdiction of a 
city council, including the area beyond and 
surrounding the corporate limits of the city for 
a distance of one mile in all directions, and (2) 
with reference to property within a particular 
district or zone, all uses permissible in the zone 
are available as of right to the owner. Allred v. 
City of Raleigh, 277 N.C. 530, 178 S.E.2d 432 
L.9i7 1): 
The test of whether the means of the 

regulation of land use are reasonable is 
two pronged: 1) whether the ordinance as ap- 
plied is reasonably necessary to promote the 
public good and, 2) whether the interference 
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with the owner’s right to use the property is 
reasonable in degree. Messer v. Town of Chapel 
Hill, 125 N.C. App. 57, 479 S.E.2d 221 (1996). 
As to validity of comprehensive zoning 

ordinances, see Allred v. City of Raleigh, 277 

N.C. 530, 178 S.E.2d 432 (1971). See also, 
Schloss v. Jamison, 262 N.C. 108, 136 S.E.2d 
691 (1964). 
Mere laxity of enforcement will not in- 

validate zoning restrictions. Sherrill v. 
Town of Wrightsville Beach, 81 N.C. App. 369, 
344 S.E.2d 357, cert. denied and appeal dis- 
missed, 318 N.C. 417, 349 S.E.2d 600 (1986). 
As to the showing necessary to invali- 

date zoning ordinance on constitutional 
grounds, see Sherrill v. Town of Wrightsville 
Beach, 81 N.C. App. 369, 344 S.E.2d 357, cert. 
denied and appeal dismissed, 318 N.C. 417, 349 
S.E.2d 600 (1986). 
Zoning and Property Lines Need Not 

Coincide. — It is not a prerequisite to the 
validity of a zoning ordinance that the zoning 
district lines should coincide with property 
lines. Helms v. City of Charlotte, 255 N.C. 647, 
122 $.E.2d 817 (1961). 
City May Limit Use of Property in Resi- 

dential District. — Former G.S. 160-172 au- 
thorized municipalities to enact zoning ordi- 
nances prohibiting the use of property within a 
residential district for business or commercial 
purposes. Kinney y. Sutton, 230 N.C. 404, 53 
S.E.2d 306 (1949). 
Same Restrictions Must Apply to All Ar- 

eas in Each Class. — When a classification of 
a zone has been made, all the areas in each 
class must be subject to the same restrictions. 
Allred v. City of Raleigh, 277 N.C. 530, 178 
S.E.2d 432 (1971). 
Conversion of Apartments to Condomin- 

iums Not a Change in Use Subject to Zon- 
ing Regulation. — Contemplated change in 
ownership to condominiums does not constitute 
a change in use which a town may regulate by 
its zoning ordinance. Graham Court Assocs. v. 
Town Council, 53 N.C. App. 543, 281 S.E.2d 418 
(1981). 
Where petitioner’s apartment complex prop- 

erty did not comply with zoning ordinance 
requirements for multi-family housing, but its 
continued use as multi-family housing was per- 
mitted as a prior nonconforming use under the 
zoning ordinance of respondent town, contem- 
plated change in ownership to condominiums 
did not constitute a change in use which re- 
spondent town could regulate by a zoning ordi- 
nance, and respondent lacked the right or legal 
authority to require petitioner to apply for or 
receive a special use permit as a prerequisite to 
its right to sell the apartments as condomini- 
ums. Graham Court Assocs. v. Town Council, 53 

N.C. App. 543, 281 S.E.2d 418 (1981). 
In enacting a zoning ordinance a munic- 

ipality is engaged in legislating, not in 
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contracting. Allred v. City of Raleigh, 277 
N.C. 580, 178 S.E.2d 432 (1971). 

In enacting a zoning ordinance, a municipal- 
ity is engaged in legislating and not in contract- 
ing. As a consequence, a zoning ordinance fix- 
ing the boundaries of zones does not result in a 
contract between the municipality and prop- 
erty owners precluding the municipality from 
afterwards changing the boundaries if it deems 
a change to be desirable. Moreover, a zoning 
ordinance does not vest in a property owner the 
right that the restrictions imposed by it upon 
his property or the property of others shall 
remain unaltered. Marren v. Gamble, 237 N.C. 

680, 75 S.E.2d 880 (1953). 
And zoning regulations may _ be 

amended or changed when such action is 
authorized by the enabling statute and does not 
contravene constitutional limitations on the 
zoning power. Marren v. Gamble, 237 N.C. 680, 
75 S.E.2d 880 (1953). 
Property may not be rezoned in reliance 

upon representations of the applicant. 
Hall v. City of Durham, 88 N.C. App. 53, 362 
Sethe Ov Clee) a dda NC. 203 more 
S.E.2d 564 (1988). 
Rezoning may not be based on assur- 

ances that the applicant will make a spe- 
cific use of the property. Hall v. City of 
Durham, 88 N.C. App. 58, 362 S.E.2d 791 
(NOS 7 )yrath dy S23R Neer 293 37275.e,.207 564 
(1988). 
Rezoning must take into account all per- 

mitted uses under the new classification. Hall 
v. City of Durham, 88 N.C. App. 58, 362 S.E.2d 
TIVAN9ST walt de 323 Nie 29383 7255: 2d:564 
(1988). 
Provisions for amortization of non-con- 

forming uses in zoning ordinances are valid if 
reasonable, and the per se rule holding all 
amortization provisions unconstitutional is re- 
jected. State v. Joyner, 286 N.C. 366, 211 S.E.2d 
320, appeal dismissed, 422 U.S. 1002, 95 S. Ct. 
2618, 45 L. Ed. 2d 666 (1975). 
Interpretation of Zoning Provisions. — 

With reference to zoning, the law is disposed to 
interpret language in the light of surrounding 
circumstances and to give to words their ordi- 
nary meaning and significance. Heaton v. City 
of Charlotte, 277 N.C. 506, 178 S.E.2d 352 

(1971). 
Zoning Ordinances to Be Liberally Con- 

strued in Favor of Owner. — Zoning ordi- 
nances are in derogation of the rights of private 
property and should be liberally construed in 
favor of the property owner. Clark vy. 
Richardson, 24 N.C. App. 556, 211 S.E.2d 530 
(1975). 

Zoning ordinances are in derogation of the 
right of private property, and where exemptions 
appear in favor of the property owner, they 
must be liberally construed in favor of such 
owner. Heaton v. City of Charlotte, 277 N.C. 
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506, 178 S.E.2d 352 (1971). 
Entire Ordinance to Be Considered on 

Review. — In examining the reasonableness of 

a zoning ordinance, due process dictates that 

the court look at the entire ordinance and not 

only at the provision as it applies to a particular 

inhabitant of the municipality. State v. Joyner, 

286 N.C. 366, 211 S.E.2d 320, appeal dismissed, 

422 U.S. 1002, 95 S. Ct. 2618, 45 L. Ed. 2d 666 

(1975). 
When Zoning Provisions Held Void for 

Vagueness. — A particular zoning enactment 

or provision thereof may be judicially declared 

to be inoperative and void for uncertainty, 
vagueness, or indefiniteness. However, the 
courts will not, in doubtful cases, declare a 

statute to be so meaningless and unintelligible 
as to be inoperative. Heaton v. City of Char- 
lotte, 277 N.C. 506, 178 S.E.2d 352 (1971). 

Court will not substitute its judgment 
for that of the legislative body charged with 
the primary duty and responsibility of deter- 
mining whether its action is in the interest of 
the public health, safety, morals, or general 
welfare. Hence, when the most that can be said 
against an ordinance adopted in the proper 
exercise of the police power is that whether it 
was an unreasonable, arbitrary or unequal ex- 
ercise of power is fairly debatable, the courts 
will not interfere. Schloss v. Jamison, 262 N.C. 

108, 1386 S.E.2d 691 (1964). 
Controversies in respect of facts perti- 

nent to the validity of a rezoning ordi- 
nance present questions of fact for determina- 
tion by the superior court judge. Allred v. City of 
Raleigh, 277 N.C. 530, 178 S.E.2d 432 (1971). 

IV. SPECIFIC ZONING ORDINANCES. 

Ordinance Permitting Commercial Ac- 
tivities by Family Members in Residential 
District. — Provisions of a zoning ordinance 
which permit commercial and industrial activ- 
ities within a residential district, provided such 
activities are carried on by members of the 
immediate family and not more than two per- 
sons are employed therein, does not render the 
ordinance void as being discriminatory, since 
the commercial activities permitted thereunder 
in a residential district are so intrinsically 
different from unlimited commercial and indus- 
trial activities in general as to permit their 
separate classification. Kinney v. Sutton, 230 
N.C. 404, 53 S.E.2d 306 (1949). 
Ordinance purporting to prohibit erec- 

tion of a gin or mill without consent of 
neighboring property owners cannot be up- 
held. Wilcher v. Sharpe, 2386 N.C. 308, 72 

S.E.2d 662 (1952), commented on in 31 N.C.L. 

Rev. 308 (1953). 
Zoning ordinance which prohibited op- 

eration of a building material salvage 
yard in certain districts, and which permit- 
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ted a three-year period after it was adopted for 
the removal of such business, was not so arbi- 

trary, unreasonable or unrelated to the general 
welfare of the community as to be unconstitu- 
tional by its terms; to the contrary, it repre- 
sented a conscious effort on the part of the 
legislative body of the city to regulate the use of 
land throughout the city and thus promote the 
health, safety or general welfare of the commu- 
nity. State v. Joyner, 286 N.C. 366, 211 S.E.2d 
320, appeal dismissed, 422 U.S. 1002, 95S. Ct. 
2618, 45 L. Ed. 2d 666 (1975). 

Storage of Gasoline. — A municipal ordi- 
nance prohibiting storage of gasoline within the 
fire district of the city in tanks with a capacity 
greater than 4,400 gallons bore sufficient rela- 
tionship to the public safety to come within the 
police power of the municipality, at least for 
purpose of sustaining a finding to that effect 
upon the hearing of an order to show cause why 
a temporary order restraining the violation of 
the ordinance should not be continued to the 
hearing. City of Fayetteville v. Spur Distrib. 
Co., 216 N.C. 596, 5 S.E.2d 838 (1939). 
Ordinance that could effectively pro- 

hibit all off-premise outdoor advertising 
signs in the city was a proper exercise of city’s 
police power and did not violate the plaintiff's 
rights under U.S. Const., Amend. I or US. 
Const., Amend. XIV. Nor was the ordinance 
invalid on its face as a “taking without just 
compensation.” Whether the ordinance violated 
plaintiff’s rights under U.S. Const., Amend. V. 
or U.S. Const., Amend. XIV required findings of 
fact to determine whether there had been an 
unconstitutional taking as applied to plaintiff. 
Georgia Outdoor Adv., Inc. v. City of 
Waynesville, 900 F.2d 783 (4th Cir. 1990). 
Authority to Determine What Signs Will 

Be Permitted in Each District. — Subject to 
constitutional limitations, a city council has 
authority to determine and define legislatively 
what signs will be permitted in each respective 
zone or district. Schloss v. Jamison, 262 N.C. 
108, 1386 S.E.2d 691 (1964). 
When rezoning property from one gen- 

eral use district with fixed permitted uses 
to another general use district with fixed 
permitted uses, a city council must determine 
that the property is suitable for all uses permit- 
ted in the new general use district, even where 
it has additional authority to consider a devel- 
opment plan in passing upon a rezoning re- 
quest and to require any submitted site plan to 
conform therewith. Hall v. City of Durham, 323 
N.C. 293, 372 S.E.2d 564, cert. denied, 323 N.C. 
629, 374 S.E.2d 586 (1988). 
Zoning Based on Race Invalid. — A zon- 

ing ordinance limiting the uses of property 
solely on the basis of race is beyond the scope of 
police power, since the reserved police power of 
the State must stop when it encroaches on the 
protection afforded the citizen by the federal 
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Constitution. Clinard v. City of Winston-Salem, 
217 N.C. 119, 6 S.E.2d 867, 126 A.L.R. 634 
(1940). 
Rezoning Held Invalid as Contract Zon- 

ing. — Where city council considered a pro- 
posed development plan, as well as collateral 
representations concerning adjacent property 

and deed restrictions controlling future use of 
the rezoned site, but did not determine the 

suitability of the land for other uses of the 
classification in question, the challenged rezon- 
ing constituted unlawful contract zoning. Hall 
v. City of Durham, 88 N.C. App. 53, 362 S.E.2d 
Pat \lusl), ait d, o230,N.C. 293, 372 S.E.2d 564 
(1988). 

V. CONDITIONAL OR SPECIAL USE 
PERMITS. 

Conditional or Special Use Permit De- 
fined. — A conditional use or a special use 
permit is one issued for a use which the ordi- 
nance expressly permits in a designated zone 
upon proof that certain facts and conditions 
detailed in the ordinance exist. Coastal Ready- 
Mix Concrete Co. v. Board of Comm’rs, 299 N.C. 

620, 265 S.E.2d 379, rehearing denied, 300 
N.C. 562, 270 S.E.2d 106 (1980). 
A “special exception” within the mean- 

ing of a zoning ordinance is one which is 
expressly permitted in a given zone upon proof 
that certain facts and conditions detailed in the 
ordinance exist. It is granted by the board of 
adjustment, after a public hearing, upon a 
finding that the specified conditions have been 
satisfied. Keiger v. Winston-Salem Bd. of Ad- 
justment, 278 N.C. 17, 178 S.E.2d 616 (1971). 

Safeguards against arbitrary action by 
zoning boards in granting or denying spe- 
cial use permits are not only to be found in 
specific guidelines for their action. Equally im- 
portant are requirements that in each instance 
the board (1) follow the procedures specified in 
the ordinance; (2) conduct its hearings in accor- 
dance with fair-trial standards; (3) base its 

findings of fact only upon competent, material, 
and substantial evidence; and (4) in allowing or 
denying the application, state the basic facts on 
which it relied with sufficient specificity to 
inform the parties, as well as the court, what 
induced its decision. Humble Oil & Ref. Co. v. 
Board of Aldermen, 284 N.C. 458, 202 S.E.2d 
129 (1974). 

In passing upon an application for a special 
permit, a town council may not violate at will 
the regulations it has established for its own 
procedure; it must comply with the provisions 
of the applicable ordinance. This requirement 
is necessary in order to accord due process and 
equal protection to applicants and to refute 
charges that any denial is an arbitrary discrim- 
ination against the property owner. Piney Mt. 
Neighborhood Ass’n v. Town of Chapel Hill, 63 
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N.C. App. 244, 304 S.E.2d 251 (1983). 
When a town council conducts a quasi-judi- 

cial hearing to determine facts prerequisite to 
issuance of a permit, it can dispense with no 
essential element of a fair trial. The applicant 
must have the opportunity to give evidence, 
cross-examine witnesses, and inspect docu- 
ments; and unsworn statements may not be 

used to support findings absent waiver or stip- 
ulation. In allowing or denying the application, 
the council must state the basic facts on which 
it relied with sufficient specificity to inform the 
parties, as well as the court, what induced its 
decision. Piney Mt. Neighborhood Ass’n v. Town 
of Chapel Hill, 63 N.C. App. 244, 304 S.E.2d 
251 (1983). 
Dismissal based on sovereign immunity 

was proper because conditional use permit- 
ting requires the exercise of substantial discre- 
tion on the part of local officials in deciding 
important community-wide land use policies, 
and therefore, is legislative and discretionary 
in nature. Stephenson v. Town of Garner, 136 
N.C. App. 444, 524 S.E.2d 608, 2000 N.C. App. 
LEXIS 54 (2000). 

Practice of conditional use zoning is an 
approved practice in North Carolina, so 
long as the action of the local zoning authority 
in accomplishing the zoning is reasonable, nei- 
ther arbitrary nor unduly discriminatory, and 
in the public interest. Chrismon v. Guilford 
County, 322 N.C. 611, 370 S.E.2d 579 (1988). 

Cities are not obliged to use a two-step legis- 
lative/quasi-judicial proceeding in ruling on re- 
quests for re-zoning; conditional use zoning is 
proper as long as the zoning is reasonable, 
neither arbitrary nor unduly discriminatory, 
and in the public interest. Massey v. City of 
Charlotte, 145 N.C. App. 345, 550 S.E.2d 838, 
2001 N.C. App. LEXIS 637 (2001), cert. denied, 
354 N.C. 219, 554 S.E.2d 342 (2001). 
Principal differences between valid con- 

ditional use zoning and illegal contract 
zoning are related and are essentially two in 
number: First, valid conditional use zoning 
features merely a unilateral promise from the 
landowner to the local zoning authority as to 
the landowner’s intended use of the land in 
question, while illegal contract zoning antici- 
pates a bilateral contract in which the land- 
owner and the zoning authority make recipro- 
cal promises. Second, in the context of 
conditional use zoning, the local zoning author- 
ity maintains its independent decision-making 
authority, while in the contract zoning scenario, 
it abandons that authority by binding itself 
contractually with the landowner seeking a 
zoning amendment. Chrismon v. Guilford 
County, 322 N.C. 611, 370 S.E.2d 579 (1988). 

It is not necessary that property re- 
zoned to a conditional use district be 
available for all of the uses allowed under 
the corresponding general use _ district. 
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Chrismon v. Guilford County, 322 N.C. 611, 370 

S.E.2d 579 (1988). 

Concerns about the adverse effect of a 

proposed development upon traffic con- 

gestion and safety are valid. Such concerns 

support the denial of a special use permit. 

Ghidorzi Constr., Inc. v. Town of Chapel Hill, 80 

N.C. 438, 342 S.E.2d 545, cert. denied, 317 N.C. 

703, 347 S.E.2d 41 (1986). 

Denial of a special use permit should be 

based on findings which are supported by 

competent, material, and substantial evidence 

appearing in the record. Ghidorzi Constr., Ine. 

v. Town of Chapel Hill, 80 N.C. App. 438, 342 

S.E.2d 545, cert. denied, 317 N.C. 703, 347 

S.E.2d 41 (1986). 
Where petitioners produced competent, ma- 

terial and substantial prima facie evidence to 

show their compliance with four general condi- 

tions required to obtain a special use permit 

needed to construct a mobile home park, and 

where the city council failed to make adequate 
findings of fact to support denial of the special 

use application, such action constituted “an 

unlawful exercise of legislative power by the 

Board ... in violation of Article II, Section I, of 

the Constitution of North Carolina.” Clark v. 

City of Asheboro, 136 N.C. App. 114, 524 S.E.2d 
46, 1999 N.C. App. LEXIS 1397 (1999). 
Issuance of Special Use Permit by Board 

of Adjustment. — Where a municipal ordi- 
nance required the board of adjustment to issue 
a special use permit when it made certain 
affirmative findings specified in the ordinance, 
the board’s determination of whether to issue a 
special use permit was not an unlawful exercise 
of legislative power. Kenan v. Board of Adjust- 
ment, 13 N.C. App. 688, 187 S.E.2d 496, cert. 

denied, 281 N.C. 314, 188 S.E.2d 897 (1972). 
Spot zoning is not invalid per se, but 

rather, it is beyond the authority of the munic- 
ipality or county and therefore void only in the 
absence of a clear showing of a reasonable basis 
therefor. Chrismon v. Guilford County, 322 N.C. 
611, 370 S.E.2d 579 (1988). 
Form of Spot Zoning Held Legal. — While 

the rezoning of two tracts from A-1 to CU-M-2, 
so as to allow the storage and sale of agricul- 
tural chemicals, constituted a form of spot 
zoning, this activity was not illegal spot zoning. 
Because of the substantial benefits created for 
the surrounding community by the rezoning 
and because of the close relationship between 
the likely uses of the rezoned property and the 
uses already present in the surrounding tracts, 
there was a clear showing of a reasonable basis 
for the spot zoning. Chrismon v. Guilford 
County, 322 N.C. 611, 370 S.E.2d 579 (1988). 

Judicial review of town decisions to 
grant or deny conditional use permits is 
provided for in G.S. 160A-388(e). Coastal 
Ready-Mix Concrete Co. v. Board of Comm’rs, 
299 N.C. 620, 265 S.E.2d 379, rehearing de- 
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nied, 300 N.C. 562, 270 S.E.2d 106 (1980). 

Scope of Review of Denial of Permit. — 

In reviewing a municipality’s decision on an 
application for a special use permit, the court’s 
scope of review includes: (1) Reviewing the 

record for errors in law, (2) insuring that pro- 

cedures specified by law in both statute and 
ordinance are followed, (3) insuring that appro- 

priate due process rights of a petitioner are 

protected including the right to offer evidence, 

cross-examine witnesses, and inspect docu- 
ments, (4) insuring that decisions of town 
boards are supported by competent, material 
and substantial evidence in the whole record, 

and (5) insuring that decisions are not arbi- 

trary and capricious. Ghidorzi Constr., Inc. v. 
Town of Chapel Hill, 80 N.C. App. 438, 342 
S.E.2d 545, cert. denied, 317 N.C. 703, 347 

S.E.2d 41 (1986). 
The question before the Court of Appeals is 

not whether the evidence before the superior 
court supported that court’s order as to the 
special use application, but whether the evi- 
dence before the town council supported the 
council’s action. The superior court is not the 
trier of fact. That is the function of the town 
council. Ghidorzi Constr., Inc. v. Town of Chapel 
Hill, 80 N.C. App. 438, 342 S.H.2d 545, cert. 
denied, 317 N.C. 703, 347 S.E.2d 41 (1986). 
Whole Record Test. — In determining the 

sufficiency of the evidence supporting the town 
council’s decision to deny an application for a 
special use permit, the whole record test is 
applied, considering not only the evidence 
which justifies the council’s decision, but also 
that which fairly detracts from it. The whole 
record test does not allow the Court of Appeals 
or the superior court to replace the council's 
judgment as between two reasonably conflict- 
ing views. Ghidorzi Constr., Inc. v. Town of 
Chapel Hill, 80 N.C. App. 438, 342 S.E.2d 545, 
cert. denied, 317 N.C. 703, 347 S.E.2d 41 

(1986). 
In determining the sufficiency of the evidence 

to support a council’s decision to issue special 
use permits, the court applies the whole record 
test which requires the examination of all com- 
petent evidence to determine if the council's 
decision is based upon substantial evidence. 
Behringer v. City of Raleigh, 107 N.C. App. 505, 
421, Syki2d. 179,(1992). 
County Zoning Board Exceeded Its Del- 

egated Authority. — County zoning board 
exceeded its authority when it voided a mine 
operator’s special use exception permit after 
finding violations, then treated the mine oper- 
ator’s current permit application as one for a 
new permit and applied the standard under a 
new ordinance; instead of voiding the original 
permit, which was issued in 1997, the board 
should have considered the application in light 
of the standards in effect prior to October of 
2000, the date of the new ordinance, and had 
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the board done so, it should have found that the 

mine operator met the burden when the mine 
operator produced a current permit from the 
Department of Environment, Health, and Nat- 

ural Resources, Division of Land Resources for 

the activities contemplated and the 1997 ordi- 
nance had no other, more stringent conditions 
specified. Hewett v. County of Brunswick, 155 
N.C. App. 138, 573 S.E.2d 688, 2002 N.C. App. 
LEXIS 1592 (2002). 

VI. BUILDING PERMITS. 

Building Inspector Must Follow Literal 
Provisions of Regulations. — In the issuing 
of building permits, the building inspector, a 
purely administrative agent, must follow the 
literal provisions of the zoning regulations. Lee 
v. Board of Adjustment, 226 N.C. 107, 37 S.E.2d 
128 (1946). 

Vested Rights Under Building Permit. — 
Issuance of a building permit creates no vested 
right to build contrary to the provisions of a 
subsequently enacted zoning ordinance, unless 
the permittee, acting in good faith, has made 
substantial expenditures in reliance upon the 
permit at a time when they did not violate 
declared public policy. Keiger v. Winston-Salem 
Bd. of Adjustment, 281 N.C. 715, 190 S.E.2d 
175 (1972). 
When builder obtains a permit knowing 

of a pending ordinance which would make 
authorized construction a nonconforming 
use and hereafter hurriedly makes expendi- 
tures in an attempt to acquire a vested right 
before the law can be changed, he does not act 
in good faith and acquires no rights under the 
permit. Keiger v. Winston-Salem Bd. of Adjust- 
ment, 281 N.C. 715, 190 S.E.2d 175 (1972). 
Permit Could Not Be Arbitrarily Denied. 

— The town board could not deny the petition- 
ers a conditional use permit where the decision 
was based on opinions and generalized fears, 
even those of a realtor, rather than on facts or 
other substantial evidence that the operation of 
an extended-stay hotel would “materially en- 
danger the public health or safety” or that the 
project would “substantially injure the value of 
adjoining or abutting property”; although the 
project would increase traffic, no evidence indi- 
cated that this would mean an intensification of 
traffic congestion or a traffic hazard, nor were 
the expert opinions expressing concern about 
property values supported by certified apprais- 
als or market studies. Sun Suites Holdings, 
L.L.C. v. Board of Aldermen, 139 N.C. App. 269, 
533 S.E.2d 525, 2000 N.C. App. LEXIS 886 
(2000), cert. denied, 353 N.C. 280, 546 S.E.2d 
397 (2000). 
Permit Could Not Be Denied Under In- 

valid Amendment. — An applicant’s right toa 
permit, denied under an existing valid ordi- 
nance which entitled him to it, could not be 
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defeated by a purported amendment which was 
void ab initio because it was not adopted as 
required by the enabling statute. Keiger v. 
Winston-Salem Bd. of Adjustment, 281 N.C. 
715, 190 S.E.2d 175 (1972). 
An ordinance which classifies mobile 

homes differently from modular and site- 
built homes is valid. The protection of prop- 
erty values in the zoned area is a legitimate 
governmental objective, and the method of con- 
struction of homes may be determined by a city 
governing board as affecting the price of homes. 
The prohibition of such buildings is rationally 
related to the protection of the value of other 
homes in the area. Duggins v. Town of Walnut 
Cove, 63 N.C. App. 684, 306 S.E.2d 186, cert. 

denied, 309 N.C. 819, 310 S.E.2d 348 (1983), 
appeal dismissed, 466 U.S. 946, 104 S. Ct. 2145, 
80 L. Ed. 2d 532 (1984). 
A town is clearly authorized by this section to 

regulate and restrict the location and use of any 
buildings or structures for residential and 
other purposes, including restricting the loca- 
tion of mobile homes. Duggins v. Town of Wal- 
nut Cove, 63 N.C. App. 684, 306 S.E.2d 186, 
cert. denied, 309 N.C. 819, 310 S.E.2d 348 
(1983), appeal dismissed, 466 U.S. 946, 104 S. 
Ct. 2145, 80 L. Ed. 2d 532 (1984). 

Vil. CERTIORARI. 

Aggrieved Party for Judicial Review. — 
An adjoining property owner was an aggrieved 
party, even though she failed to allege such, 
and the trial court had jurisdiction to allow her 
to amend her petition for certiorari, where she 
sought certiorari for judicial review of the zon- 
ing board’s grant of a setback variance. Darnell 
v. Town of Franklin, 131 N.C. App. 846, 508 
S.E.2d 841 (1998). 
Timeliness of Certiorari Petition Is De- 

termined by Superior Court. — Had the 
Legislature intended this section to contain a 
30-day limit, it would have included one in the 
statute. As such a limit is not present in this 
section, the Supreme Court, must assume the 
Legislature intended to leave determination of 
the timeliness of a petition for certiorari to the 
superior court in which the petition is filed. 
White Oak Properties, Inc. v. Town of Carrboro, 
313 N.C. 306, 327 S.E.2d 882 (1985). 
Timeliness Depends on Circumstances. 

— In the absence of a designated time period 
within which to seek review of a decision by a 
board of aldermen, the superior court must 
determine, in its discretion, whether a petition 
for writ of certiorari has been filed within a 
reasonable time of the decision of the board of 
aldermen. What is a reasonable time must, in 

all cases, depend upon the circumstances. 
White Oak Properties, Inc. v. Town of Carrboro, 

313 N.C. 306, 327 S.E.2d 882 (1985). 
Timeliness Decided Under Equitable 
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Doctrine of Laches. — Generally, whether a 

petition for certiorari has been timely filed can 

be decided by determining whether the peti- 

tioner’s delay bars him under the equitable 

doctrine of laches from being afforded review. 

White Oak Properties, Inc. v. Town of Carrboro, 

313 N.C. 306, 327 S.E.2d 882 (1985). 

Section 160A-388(e) Compared. — As 

with this section, G.S. 160A-388(e) provides 

that “[elvery decision of the board [of adjust- 

ment] shall be subject to review by the superior 

court by proceedings in the nature of certiora- 

ri.” Unlike this section, however, G.S. 160A- 

388(e) adds that “[a]ny petition for review by 

the superior court shall be filed with the clerk of 

superior court within 30 days after the decision 

of the board [of adjustment] is filed in such 

office as the ordinance specifies, or after a 

written copy thereof is delivered to every ag- 

grieved party ... whichever is later.” White Oak 

Properties, Inc. v. Town of Carrboro, 313 INC. 

306, 327 S.E.2d 882 (1985). 
Former Chapter 160, Article 14, con- 

tained no provision for judicial review by 
certiorari or otherwise of the action of the 
legislative body of cities and towns with ref- 
erence to the enactment, amendment or repeal 
of zoning regulations. In re Markham, 259 N.C. 
566, 131 S.E.2d 329, cert. denied, 375 U.S. 931, 

84 S. Ct. 332, 11 L. Ed. 2d 263 (1963). 
Superior Court Sitting as Appellate 

Court. — In reviewing errors raised by plain- 
tiff’s petition for writ of certiorari pursuant to 
this section, the superior court was sitting as a 
court of appellate review. Batch v. Town of 
Chapel Hill; 326 N.C. 1, 387 S.E.2d 655, cert. 

§ 160A-382. Districts. 
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denied, 496 U.S. 931, 110 S. Ct. 2631, 110 L. Ed. 

2d 651 (1990). 

When a superior court’s jurisdiction is in- 

voked under this section, the superior court 

judge sits as an appellate court, not a trial 

court. Estates, Inc. v. Town of Chapel Hill, 130 

N.C. App. 664, 504 S.E.2d 296 (1998). 

Remedies in Superior Court. — The supe- 

rior court had no authority to grant an injunc- 

tion where it was sitting as an appellate court 

in review of a quasi-judicial decision by the 

town council. Estates, Inc. v. Town of Chapel 

Hill, 130 N.C. App. 664, 504 S.E.2d 296 (1998). 

Mandate of Superior Court is Judgment. 

— The term “judgment” as used in G.S. 1A-1- 

62(c) must include the mandate of a superior 
court when it sits as an appellate court to 
review the decision of a town council in grant- 

ing or denying a special use permit. Estates, 

Inc. v. Town of Chapel Hill, 130 N.C. App. 664, 

504 S.E.2d 296 (1998). 
Consideration of Summary Judgment 

Motion on Writ of Certiorari Held Im- 

proper. — In case contesting town council’s 
denial of plaintiff's subdivision plan, the trial 
court’s decision to consider a summary judg- 
ment motion on a writ of certiorari was im- 
proper; however, it was proper for the motion 
for summary judgment to come before the trial 
court on the questions raised in plaintiff’s com- 
plaint, which had been improperly joined with 
her petition for writ of certiorari. Batch v. Town 
of Chapel Hill, 326 N.C. 1, 387 S.E.2d 655, cert. 
denied, 496 U.S. 931, 110S. Ct. 2631, 110 L. Ed. 
2d 651 (1990). 

For any or all these purposes, the city may divide its territorial jurisdiction 

into districts of any number, shape, and area that may be deemed best suited 

to carry out the purposes of this Part; and within those districts it may 

regulate and restrict the erection, construction, reconstruction, alteration, 

repair or use of buildings, structures, or land. Such districts may include, but 

shall not be limited to, general use districts, in which a variety of uses are 

permissible in accordance with general standards; overlay districts, in which 

additional requirements are imposed on certain properties within one or more 

underlying general or special use districts; and special use districts or 

conditional use districts, in which uses are permitted only upon the issuance of 

a special use permit or a conditional use permit. Property may be placed in a 

special use district or conditional use district only in response to a petition by 

the owners of all the property to be included. Except as authorized by the 

foregoing, all regulations shall be uniform for each class or kind of building 

throughout each district, but the regulations in one district may differ from 

those in other districts. (1923, c. 250, s. 2; C.S., s. 2776(s); 1931, c. 176, s. 1; 

ee c. 7; 1963, c. 1058, s. 1; 1971, c. 698, s. 1; 1973, c. 426, s. 60; 1985, c. 607, 

Spal 

Legal Periodicals. — For comment, 
“Planned Unit Development and North Caro- 

lina Enabling Legislation,” see 51 N.C.L. Rev. 

1455 (1973). 
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For survey of 1979 property law, see 58 
N.C.L. Rev. 1509 (1980). 

For comment discussing contract zoning and 

ART. 19. DEVELOPMENT §160A-382 

conditional use zoning in North Carolina, see 
68 N.C.L. Rev. 177 (1989). 

CASE NOTES 

Editor’s Note. — Some of the cases cited 

below were decided under former similar statu- 
tory provisions. 

Two of the essentials of a comprehensive 
zoning ordinance are: (1) it applies to all 
territory subject to the zoning jurisdiction of a 
city council, including the area beyond and 
surrounding the corporate limits of the city for 
a distance of one mile in all directions; and (2) 
with reference to property within a particular 
district or zone, all uses permissible in the zone 
are available as of right to the owner. Allred v. 
City of Raleigh, 277 N.C. 530, 178 S.E.2d 432 
(1971). 
The law does not require all areas of a 

defined class to be contiguous, but when a 
classification has been made, all areas in each 
class must be subject to the same restrictions. 
Decker v. Coleman, 6 N.C. App. 102, 169 S.E.2d 
487 (1969). 

Different areas in a municipality may be 
put in the same class. Decker v. Coleman, 6 
N.C. App. 102, 169 S.E.2d 487 (1969). 

It is not required that zoning district 
lines coincide with property lines, regard- 
less of the area involved. Penny v. City of 
Durham, 249 N.C. 596, 107 S.E.2d 72 (1959). 

To hold that zoning district lines must coin- 
cide with property lines, regardless of area 
involved, would be to render the act largely 
ineffective. Heaton v. City of Charlotte, 277 
N.C. 506, 178 S.E.2d 352 (1971). 

Restrictions on Use Must Be Uniform in 
All Areas in Same Class. — When a city 
adopts a zoning ordinance, restrictions on use 
must be uniform in all areas in a defined class 
or district. Decker v. Coleman, 6 N.C. App. 102, 
169 S.E.2d 487 (1969). 
When a classification of a zone has been 

made, all the areas in each class must be 

subject to the same restrictions. Allred v. City of 
Raleigh, 277 N.C. 530, 178 S.E.2d 432 (1971). 

The regulations prescribed shall be uniform 
for each class or kind of building throughout 
each district, but the regulations of one district 
may differ from those of the others. Bizzell v. 
Board of Aldermen, 192 N.C. 364, 135 S.E. 58 

(1926). 
How Cases Determined. — In one part of a 

district a filling station may be noxious or 
offensive to the public within the purview of the 
ordinance and in another part it may not be; at 
one place it may menace the public safety and 
at another it may not. Conditions and probable 
results must be taken into account. Thus, while 

the board of adjustment passes on individual 

cases, each case is determined in the contem- 

plation of the statute and the ordinance by a 
uniform rule. Harden v. City of Raleigh, 192 
N.G. 395, 135 .8.E. 151 (1926). 
Property may not be rezoned in reliance 

upon representations of the applicant. 

Hall v. City of Durham, 88 N.C. App. 53, 362 
S/Hi2d? 7 Oi (1987) peat’ af0323 IN Gy 1298372 
S.E.2d 564 (1988). 
Rezoning may not be based on assur- 

ances that the applicant will make a spe- 
cific use of the property. Hall v. City of 
Durham, 88 N.C. App. 538, 362 S.E.2d 791 
(ChoShy> ath) 325 NE C293 9 372"5 ih 20564 
(1988). 
Rezoning must take into account all per- 

mitted uses under the new classification. Hall 
v. City of Durham, 88 N.C. App. 53, 362 S.E.2d 
TITT9S Ty al ara 23 IN C293 3872S: bed 564 
(1988). 

Practice of conditional use zoning is an 
approved practice in North Carolina, so 
long as the action of the local zoning authority 
in accomplishing the zoning is reasonable, nei- 
ther arbitrary nor unduly discriminatory, and 
in the public interest. Chrismon v. Guilford 
County, 322 N.C. 611, 370 S.E.2d 579 (1988). 
When Consent of Property Owners Re- 

quired. — Conditional use zoning authorized 
by this section requires the consent of all the 
property owners within the area to be rezoned, 
and the only use which can be made of the land 
which is conditionally rezoned is that which is 
specified in the conditional use permit. Rezon- 
ing from one general use district with listed 
permitted uses to another general use district 
does not require the consent of such property 
owners and does not limit the future use of the 
property to a specific use, but allows changes 
from one permitted use to any other use per- 
mitted in the new zone. Hall v. City of Durham, 
323 N.C. 293, 372 S.E.2d 564, cert. denied, 323 
N.C. 629, 374 S.E.2d 586 (1988). 
Principal differences between valid con- 

ditional use zoning and illegal contract 
zoning are related and are essentially two in 
number: First, valid conditional use zoning 
features merely a unilateral promise from the 
landowner to the local zoning authority as to 
the landowner’s intended use of the land in 
question, while illegal contract zoning antici- 
pates a bilateral contract in which the land- 
owner and the zoning authority make recipro- 
cal promises. Second, in the context of 
conditional use zoning, the local zoning author- 
ity maintains its independent decision-making 
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authority, while in the contract zoning scenario, 

it abandons that authority by binding itself 

contractually with the landowner seeking a 

zoning amendment. Chrismon_ v. Guilford 

County, 322 N.C. 611, 370 S.E.2d 579 (1988). 

It is not necessary that property re- 

zoned to a conditional use district be 

available for all of the uses allowed under 

the corresponding general use district. 

Chrismon v. Guilford County, 322 N.C. 611, 370 

S.E.2d 579 (1988). 
Spot zoning is not invalid per se, but 

rather, it is beyond the authority of the munic- 

ipality or county and therefore void only in the 

absence of a clear showing of a reasonable basis 

therefor. Chrismon v. Guilford County, 322 N.C. 

611, 370 S.E.2d 579 (1988). 

Spot Zoning Held Legal. — While the 

rezoning of two tracts from A-1 to CU-M-2, so as 

to allow the storage and sale of agricultural 

chemicals, constituted a form of spot zoning, 

this activity was not illegal spot zoning. Be- 

cause of the substantial benefits created for the 

surrounding community by the rezoning and 

because of the close relationship between the 

likely uses of the rezoned property and the uses 

already present in the surrounding tracts, 

there was a clear showing of a reasonable basis 
for the spot zoning. Chrismon v. Guilford 
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County, 322 N.C. 611, 370 S.E.2d 579 (1988). 

Rezoning Held Invalid as Contract Zon- 

ing. — Where city council considered a pro- 

posed development plan, as well as collateral 

representations concerning adjacent property 

and deed restrictions controlling future use of 

the rezoned site, but did not determine the 

suitability of the land for other uses of the 

classification in question, the challenged rezon- 

ing constituted unlawful contract zoning. Hall 

v. City of Durham, 88 N.C. App. 53, 362 S.E.2d 

791 (1987), aff'd, 323 N.C. 293, 372 S.E.2d 564 

(1988). 
Applied in Allgood v. Town of Tarboro, 281 

N.C. 480, 189 S.E.2d 255 (1972). 

Cited in State v. Joyner, 286 N.C. 366, 211 

S.E.2d 320 (1975); Harts Book Stores, Inc. v. 

City of Raleigh, 53 N.C. App. 753, 281 S.H.2d 
761 (1981); Wenco Met. Co. v. Town of Carrboro, 

53 N.C. App. 480, 281 S.E.2d 74 (1981); Rose v. 

Guilford County, 60 N.C. App. 170, 298 S.H.2d 

200 (1982); Chrismon v. Guilford County, 85 

N.C. App. 211, 354 S.E.2d 309 (1987); North- 

east Concerned Citizens, Inc. v. City of Hickory, 
143 N.C. App. 272, 545 S.E.2d 768, 2001 N.C. 
App. LEXIS 264 (2001); Massey v. City of Char- 
lotte, 145 N.C. App. 345, 550 S.E.2d 838, 2001 
N.C. App. LEXIS 637 (2001), cert. denied, 354 
N.C. 219, 554 S.E.2d 342 (2001). 

§ 160A-383. Purposes in view. 

Zoning regulations shall be made in accordance with a comprehensive plan 

and designed to lessen congestion in the streets; to secure safety from fire, 

panic and other dangers; to promote health and the general welfare; to provide 

adequate light and air; to prevent the overcrowding of land; to avoid undue 

concentration of population; and to facilitate the adequate provision of trans- 

portation, water, sewerage, schools, parks, and other public requirements. The 

regulations shall be made with reasonable consideration, among other things, 

as to the character of the district and its peculiar suitability for particular uses, 

and with a view to conserving the value of buildings and encouraging the most 

appropriate use of land throughout such city. (1923, c. 250, s. 8° C.8 eo ee 

POT C096 ls 

Legal Periodicals. — For comment, 
“Planned Unit Development and North Caro- 
lina Enabling Legislation,” see 51 N.C.L. Rev. 
1455 (1973). 

For survey of 1979 property law, see 58 
N.C.L. Rev. 1509 (1980). 

For article, “Zoning for Direct Social Con- 
trol,” see 1982 Duke L.J. 761. 

For article discussing a practical interpreta- 
tion of North Carolina’s comprehensive plan 
requirement for zoning regulations, see 7 
Campbell L. Rev. 1 (1984). 

CASE NOTES 

Editor’s Note. — Some of the cases cited 
below were decided under former similar statu- 
tory provisions. 

The concept of zoning implies a restric- 
tion upon the owner’s right to use a spe- 
cific tract for a use profitable to him but 
detrimental to the value of other properties in 

the area, thus promoting the most appropriate 
use of land throughout the municipality, con- 
sidered as a whole. Blades v. City of Raleigh, 
280 N.C. 531, 187 S.E.2d 35 (1972); Graham 
Court Assocs. v. Town Council, 53 N.C. App. 

543, 281 S.E.2d 418 (1981). 
City Legislative Body May Not Disre- 
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gard Fundamental Concepts of Zoning. — 
Notwithstanding that the motivation of the 
members of a city legislative body may be 
laudable, any action of that body that disre- 
gards the fundamental concepts of zoning as set 
forth in the enabling legislation may be arbi- 
trary and capricious. Allred v. City of Raleigh, 
277 N.C..530, 178. S.E:2d 482 (1971). 
Zoning ordinance deals basically with 

use, not ownership, of property. Graham 
Court Assocs. v. Town Council, 53 N.C. App. 
543, 281 S.E.2d 418 (1981). 

Zoning is the regulation by a municipality of 
the use of land within that municipality, and of 
the buildings and structures thereon, and is not 
regulation of the ownership of the land or 
structures. Graham Court Assocs. v. Town 
Council, 53 N.C. App. 543, 281 S.E.2d 418 
(1981). 
The matter of zoning is prospective be- 

cause it in effect constitutes planning as to how 
a city or town will be developed in the future. 
Allred v. City of Raleigh, 7 N.C. App. 602, 173 
§.E.2d 533 (1970), rev'd on other grounds, 277 
N.C. 530, 178 S.E.2d 482 (1971). 
A “comprehensive plan” is simply a plan 

which zones an entire town or city, as 
opposed to a limited portion thereof arbitrarily 
selected for zoning, in a manner which is cal- 
culated to achieve the purposes set forth by 
statute. Allred v. City of Raleigh, 7 N.C. App. 
602, 173 S.E.2d 533 (1970), rev’d on other 
grounds, 277 N.C. 530, 178 S.E.2d 432 (1971). 

All Permissible Uses Are Available Un- 
der Comprehensive Zoning. — One essen- 
tial of a “comprehensive” zoning ordinance is 
that all uses permissible within a given classi- 
fication are available as of right to the owner. 
Hall v. City of Durham, 88 N.C. App. 53, 362 
S.E.2d. 791, (1987), aff’d,.323. N.C. 293, 372 
S.E.2d 564 (1988). 
And a Means by Which a Community’s 

Character Is Preserved. — A comprehensive 
zoning plan is a means by which the character 
of the community is to be preserved although 
devoting the land to its most appropriate uses. 
Allred v. City of Raleigh, 7 N.C. App. 602, 173 
S.E.2d 533 (1970), rev’d on other grounds, 277 
N.C. 5380, 178 S.E.2d 432 (1971). 
Ordinance itself may show that zoning 

is comprehensive in nature. Allred v. City of 
Raleigh, 7 N.C. App. 602, 173 S.E.2d 533 
(1970), rev'd on other grounds, 277 N.C. 530, 
178 S.E.2d 432 (1971). 
As to necessity for an extrinsic written 

plan, see Allred y. City of Raleigh, 7 N.C. App. 
602, 173 S.E.2d 533 (1970), rev’d on other 
grounds, 277 N.C. 530, 178 S.E.2d 432 (1971). 
As to purposes for which a municipal 

corporation may adopt a comprehensive 
zoning ordinance, as set forth in former stat- 
ute, see Schloss v. Jamison, 262 N.C. 108, 136 
S.E.2d 691 (1964). 

ART. 19. DEVELOPMENT §160A-383 

Spot Zoning Defined. — Spot zoning arises 
where a small area, usually a single lot or a few 
lots, surrounded by other property of a similar 
nature, is placed arbitrarily in a different use 
zone from that to which the surrounding prop- 
erty is made subject. Zopfi v. City of 
Wilmington, 273 N.C. 430, 160 S.E.2d 325 
(1968); Allred v. City of Raleigh, 7 N.C. App. 
602, 173 S.E.2d 533 (1970), rev’d on other 

grounds, 277 N.C. 530, 178 S.E.2d 432 (1971). 
A zoning ordinance, or amendment, which 

singles out and reclassifies a relatively small 
tract owned by a single person and surrounded 
by a much larger area uniformly zoned, so as to 
impose upon the small tract greater restric- 
tions than those imposed upon the larger area, 
or so as to relieve the small tract from restric- 
tions to which the rest of the area is subjected, 
is called “spot zoning.” Blades v. City of Raleigh, 
280 N.C. 531, 187 S.E.2d 35 (1972). 

Size of Area as Factor in Determining 
Existence of Spot Zoning. — While the size 
of an area is seldom solely determinative of the 
question of whether an ordinance constitutes 
spot zoning, it is a factor that few courts are 
prone to overlook. Allred v. City of Raleigh, 7 
N.C. App. 602, 173 S.E.2d 533 (1970), rev’d on 
other grounds, 277 N.C. 530, 178 S.E.2d 432 
(1970); 

Spot zoning is beyond authority of mu- 
nicipality or county absent a clear show- 
ing that a reasonable basis exists for such 
distinction. Blades v. City of Raleigh, 280 N.C. 
531, 187 S.E.2d 35 (1972); Lathan v. Union 
County Bd. of Comm’rs, 47 N.C. App. 357, 267 
S.E.2d 30, cert. denied, 301 N.C. 92, 273 S.E.2d 
298 (1980). 
Subjection of Small Area to More Bur- 

densome Restrictions. — When a small area 
is subjected, by spot zoning, to a more burden- 
some restriction than that applicable to sur- 
rounding property of like kind, the weight of 
authority is that the owner of the property so 
subjected to discriminatory regulation may suc- 
cessfully attack the validity of the ordinance. 
Zopfi v. City of Wilmington, 273 N.C. 430, 160 
S.E.2d 325 (1968); Allred v. City of Raleigh, 7 
N.C. App. 602, 173 S.E.2d 533 (1970), rev’d on 
other grounds, 277 N.C. 530, 178 S.E.2d 432 
(LOT 
Reclassification of Small Residential 

Area to Permit Commercial Use. — The 
rule denying the validity of spot zoning ordi- 
nances has been applied where a small area 
previously in a residential zone has been re- 
moved, by an amending ordinance, from such 

zone and reclassified to permit business or 
commercial use over the objection of adjoining 
owners of residential property. Zopfi v. City of 
Wilmington, 273 N.C. 4380, 160 S.E.2d 325 
(1968); Allred v. City of Raleigh, 7 N.C. App. 
602, 173 S.E.2d 533 (1970), rev'd on other 
grounds, 277 N.C. 530, 178 S.E.2d 432 (1971). 
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An ordinance rezoning five acres of land from 

classification for single-family residences to a 

less restrictive classification constituted unlaw- 

ful “spot zoning” where the rezoned property 

was surrounded by a very large area classified 

R-4 and extensively developed by the construc- 

tion and occupancy of single-family residences, 

and the record disclosed no reasonable basis for 

granting the owner of the tract freedom from 

restrictions imposed upon the owners of other 

properties in the surrounding area. Blades v. 

City of Raleigh, 280 N.C. 531, 187 S.E.2d 35 

(4972), 
Where Police Power Permits Restric- 

tions upon Specific Tract. — The police 

power, upon which zoning ordinances must 

rest, permits restriction upon the right of the 

owner of a specific tract, when the legislative 

body has a reasonable basis to believe that it 
will promote the general welfare by conserving 
the values of other properties and encouraging 
the most appropriate use thereof. Blades v. City 
of Raleigh, 280 N.C. 531, 187 S.E.2d 35 (1972). 

City’s legislative body has authority to 
rezone property when reasonably neces- 
sary to do so in the interests of the public 
health, the public safety, the public morals or 
the public welfare. Ordinarily, the only limita- 
tion upon this legislative authority is that it 
may not be exercised arbitrarily or capriciously. 
Allred v. City of Raleigh, 277 N.C. 530, 178 
S.E.2d 4382 (1971). 
Rezoning on Condition Disapproved. — 

The rezoning of residential property to a busi- 
ness use, on the condition that the land rezoned 
shall be devoted exclusively to the business use 
for which application to rezone was made or 
otherwise remain residential, constitutes zon- 

ing without regard to the public health, safety 
and welfare, concern for which is basic to that 
comprehensiveness contemplated in the en- 
abling act. Allred v. City of Raleigh, 277 N.C. 
530, 178 S.E.2d 432 (1971). 
Property may not be rezoned in reliance 

upon representations of the applicant. 
Hall v. City of Durham, 88 N.C. App. 53, 362 
S.E.2d 791 (1987), aff'd, 323 N.C. 293, 372 
S.E.2d 564 (1988). 
Rezoning may not be based on assur- 

ances that the applicant will make a spe- 
cific use of the property. Hall v. City of 
Durham, 88 N.C. App. 53, 362 S.E.2d 791 
(1987), aff'd, 323 N.C. 293, 372 S.E.2d 564 

(1988). 
Rezoning must take into account all per- 

mitted uses under the new classification. Hall 
v. City of Durham, 88 N.C. App. 53, 362 S.E.2d 
791 (1987), aff’d, 323 N.C. 293, 372 S.E.2d 564 
(1988). 
Unlawful Contract Zoning. — A municipal 

ordinance rezoning a tract of land to a less 
restrictive R-6 classification constituted unlaw- 
ful “contract zoning” where there was nothing 
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in the record to indicate that the city council 
contemplated the opening of the tract to all 
uses permissible under the R-6 classification, 
and it was apparent that the city council’s 
action was based on its approval of the appli- 
cant’s plans to construct specifically described 
town houses on the property. Blades v. City of 
Raleigh, 280 N.C. 531, 187 S.E.2d 35 (1972). 
Where city council considered a proposed 

development plan, as well as collateral repre- 
sentations concerning adjacent property and 
deed restrictions controlling future use of the 
rezoned site, but did not determine the suitabil- 
ity of the land for other uses of the classification 
in question, the challenged rezoning consti- 
tuted unlawful contract zoning. Hall v. City of 
Durham, 88 N.C. App. 53, 362 S.H.2d 791 

(1987), aff'd, 323 N.C. 293, 372 S.H.2d 564 

(1988). 
Zoning Need Not Assure Most Profitable 

Use of Each Tract. — This section does not 
contemplate that a zoning pattern must be, or 
should be, designed to permit each individual 
tract of land to be devoted to its own most 
profitable use, irrespective of the surrounding 
area. Blades v. City of Raleigh, 280 N.C. 531, 

187 S.E.2d 35 (1972). 
In designing zoning regulations to pre- 

vent and relieve traffic congestion it is 
important that streets and thoroughfares 
planned for an area be considered as well as 
those in existence. Allred v. City of Raleigh, 7 
N.C. App. 602, 173 S.E.2d 533 (1970), rev’d on 
other grounds, 277 N.C. 530, 178 S.E.2d 432 

(1971). 
Rezoning Upheld. — City’s decision to 

adopt ordinances rezoning two parcels of land 
was a single procedure, constituting legitimate 
conditional zoning, entirely consistent with act 
permitting city to engage in conditional zoning 
as a legislative act, where the zoning ordi- 
nances were adopted in accordance with a 
small area plan, with goals that included: cre- 
ating a greater mixture of land uses; planning 
for future mass transit service; developing pe- 
destrian improvements; and developing a pub- 
lic gathering space and a network of green 
spaces. Summers v. City of Charlotte, 149 N.C. 
App. 509, 562 S.E.2d 18, 2002 N.C. App. LEXIS 
272 (2002), cert. denied, 355 N.C. 758, 566 
S.E.2d 482 (2002). 
Applied in Allgood v. Town of Tarboro, 281 

N.C. 430, 189 S.E.2d 255 (1972); Graham v. 
City of Raleigh, 55 N.C. App. 107, 284 S.E.2d 
742 (1981); Goforth Properties, Inc. v. Town of 
Chapel Hill, 71 N.C. App. 771, 323 S.E.2d 427 

(1984). 
Cited in Rose v. Guilford County, 60 N.C. 

App. 170, 298 S.E.2d 200 (1982); Sherrill v. 
Town of Wrightsville Beach, 76 N.C. App. 646, 
334 S.E.2d 103 (1985); PA.W. v. Town of Boone 
Bd. of Adjustment, 95 N.C. App. 110, 382 S.E.2d 
443 (1989). 
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§ 160A-383.1. Zoning 
homes. 

regulations for manufactured 

(a) The General Assembly finds and declares that manufactured housing 
offers affordable housing opportunities for low and moderate income residents 
of this State who could not otherwise afford to own their own home. The 
General Assembly further finds that some local governments have adopted 
zoning regulations which severely restrict the placement of manufactured 
homes. It is the intent of the General Assembly in enacting this section that 
cities reexamine their land use practices to assure compliance with applicable 
statutes and case law, and consider allocating more residential land area for 
manufactured homes based upon local housing needs. 

(bo) For purposes of this section, the term “manufactured home” is defined as 
provided in G.S. 143-145(7). 

(c) A city may not adopt or enforce zoning regulations or other provisions 
which have the effect of excluding manufactured homes from the entire zoning 
jurisdiction. 

(d) A city may adopt and enforce appearance and dimensional criteria for 
manufactured homes. Such criteria shall be designed to protect property 
values, to preserve the character and integrity of the community or individual 
neighborhoods within the community, and to promote the health, safety and 
welfare of area residents. The criteria shall be adopted by ordinance. 

(e) In accordance with the city’s comprehensive plan and based on local 
housing needs, a city may designate a manufactured home overlay district 
within a residential district. Such overlay district may not consist of an 
individual lot or scattered lots, but shall consist of a defined area within which 
additional requirements or standards are placed upon manufactured homes. 

(f) Nothing in this section shall be construed to preempt or supersede valid 
restrictive covenants running with the land. The terms “mobile home” and 
“trailer” in any valid restrictive covenants running with the land shall include 
the term “manufactured home” as defined in this section. (1987, c. 805, s. 1.) 

CASE NOTES 

Federal Preemption Not Found. — A 
county ordinance requiring mobile homes to 
have siding and shingles of a type similar to 
standard residential construction was enacted 
to remove from the range of safe and satisfac- 
torily performing materials only ones based on 
undesirable appearance, and left the regulation 
of safety and performance of roofing and siding 
materials to Congress and the Department of 
Housing and Urban Development, and thus 
was not preempted. CMH Mfg., Inc. v. Catawba 
County, 994 F. Supp. 697 (W.D.N.C. 1998). 
Standing. — It was error for the trial court 

to dismiss plaintiff’s claims based on mootness 
and lack of standing where property ownership 
was irrelevant and where the failure to rezone 
directly and adversely affected the plaintiff’s 
pecuniary interest. Northfield Dev. Co. v. City 
of Burlington, 136 N.C, App. 272, 523 S.E.2d 
743, 2000 N.C. App. LEXIS 2 (2000). 
This section does not require a city to 

adopt Manufactured Home Overlay Dis- 
trict. Northfield Dev. Co. v. City of Burlington, 
136 N.C. App. 272, 523 S.H.2d 743, 2000 N.C. 
App. LEXIS 2 (2000). 

Manufactured Homes Not Excluded 
from Entire Jurisdiction. — A city’s refusal 
to rezone an area at plaintiff’s request did not 
constitute a decision to preclude the use of 
manufactured homes in city’s “entire zoning 
jurisdiction” in violation of subsection (c) of this 
section. Northfield Dev. Co. v. City of 
Burlington, 186 N.C. App. 272, 523 S.E.2d 748, 
2000 N.C. App. LEXIS 2 (2000). 

Cited in White v. Union County, 93 N.C. App. 
148, 377 S.E.2d 93 (1989); Angel v. Truitt, 108 
N.C. App. 679, 424 S.E.2d 660 (1993); Devaney 
v. City of Burlington, 143 N.C. App. 334, 545 
S.E.2d 763, 2001 N.C. App. LEXIS 276 (2001), 
cert. denied, 353 N.C. 724, 550 S.E.2d 772 
(2001). 
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§ 160A-384. Method of procedure. 

(a) The city council shall provide for the manner in which zoning regulations 

and restrictions and the boundaries of zoning districts shall be determined, 

established and enforced, and from time to time amended, supplemented or 

changed, in accordance with the provisions of this Article. The procedures 

adopted pursuant to this section shall provide that whenever there is a zoning 

map amendment, the owner of that parcel of land as shown on the county tax 

listing, and the owners of all parcels of land abutting that parcel of land as 

shown on the county tax listing, shall be mailed a notice of a public hearing on 

the proposed amendment by first class mail at the last addresses listed for such 

owners on the county tax abstracts. This notice must be deposited in the mail 

at least 10 but not more than 25 days prior to the date of the public hearing. 

The person or persons mailing such notices shall certify to the City Council 

that fact, and such certificate shall be deemed conclusive in the absence of 

fraud. 
(b) The first class mail notice required under subsection (a) of this section 

shall not be required if the zoning map amendment directly affects more than 

50 properties, owned by a total of at least 50 different property owners, and the 

city elects to use the expanded published notice provided for in this subsection. 

In this instance, a city may elect to either make the mailed notice provided for 

in subsection (a) of this section or may as an alternative elect to publish once 

a week for four successive calendar weeks in a newspaper having general 

circulation in the area an advertisement of the public hearing that shows the 

boundaries of the area affected by the proposed zoning map amendment and 

explains the nature of the proposed change. The final two advertisements shall 

comply with and be deemed to satisfy the provisions of G.S. 160A-364. The 

advertisement shall not be less than one-half of a newspaper page in size. The 

advertisement shall only be effective for property owners who reside in the 

area of general circulation of the newspaper which publishes the notice. 

Property owners who reside outside of the newspaper circulation area, accord- 

ing to the address listed on the most recent property tax listing for the affected 

property, shall be notified by first class mail pursuant to this section. The 

person or persons mailing the notices shall certify to the city council that fact, 

and the certificates shall be deemed conclusive in the absence of fraud. In 

addition to the published notice, a city shall post one or more prominent signs 

on or immediately adjacent to the subject area reasonably calculated to give 

public notice of the proposed rezoning. (1923, c. 250, s. 4; C.5S., s. 2776(a); 1927, 

c. 90; 1971, c. 698, s. 1; 1985, c. 595, s. 2; 1987, c. 807, s. 1; 1989 (Reg. Sess., 

1990), c. 980, s. 1; 1993, c. 469, s. 1; 1995, c. 546, s. 1.) 

Local Modification. — City of Asheboro: 
1993 (Reg. Sess., 1994), c. 737, s. 1; city of 

Durham: 1989, c. 512, s. 1; town of Southern 

Pines: 1987, c. 594; town of Waynesville: 

2003-3, s. l(a) (expiring January 1, 2004). 
Editor’s Note. — Session Laws 1985, c. 595, 

which amended this section, provided that the 
amendment is applicable only when tax maps 
are available for the areas to be zoned. 

Session Laws 1995, c. 546, which amended 

this section , in s. 2.1 provides: “Any local act in 
conflict with this act is repealed to the extent of 

the conflict.” 

Legal Periodicals. — For comment, 
“Planned Unit Development and North Caro- 
lina Enabling Legislation,” see 51 N.C.L. Rev. 
1455 (1973). 

CASE NOTES 

Editor’s Note. — Many of the cases cited 
below were decided under former similar statu- 
tory provisions. 
Ordinance Presumed Valid. — How a city 

or town shall be zoned or rezoned and how 
various properties shall be classified or reclas- 
sified rests with the municipal legislative body, 
and its judgment is presumed to be reasonable 
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and valid and beyond judicial interference un- 
less shown to be arbitrary, unreasonable or 
capricious. Allred v. City of Raleigh, 7 N.C. App. 
602, 173 S.E.2d 533 (1970), rev’d on other 
grounds, 277 N.C. 530, 178 S.E.2d 432 (1971). 

There is a presumption that the city council 
adopts a zoning ordinance in the proper exer- 
cise of the police power. Schloss v. Jamison, 262 
N.C. 108, 1386 S.E.2d 691 (1964). 
A duly adopted rezoning ordinance is pre- 

sumed to be valid. Allred v. City of Raleigh, 277 
N.C: 530, 178 .8.E.2d 432 (1971); State v. 
Joyner, 286 N.C. 366, 211 S.E.2d 320, appeal 
dismissed, 422 U.S. 1002, 95 S. Ct. 2618, 45 L. 
Ed. 2d 666 (1975). 
Depreciation of Property Value Not 

Enough to Establish Invalidity. — There is 
a presumption that a zoning ordinance, 
adopted pursuant to the prescribed procedures, 
is valid, and the mere fact that it depreciates 
the value of the complainant’s property is not 
enough to establish its invalidity. Zopfi v. City 
of Wilmington, 273 N.C. 430, 160 S.E.2d 325 
(1968). 
Burden of Establishing Invalidity. — 

When it is shown that a zoning ordinance has 
been adopted by the governing board of a mu- 
nicipality, there is a presumption in favor of the 
validity of the ordinance, and the burden is 
upon the complaining property owner to show 
its invalidity or inapplicability. Helms v. City of 
Charlotte, 255 N.C. 647, 122 S.E.2d 817 (1961). 
A property owner who asserts the invalidity 

of a zoning ordinance adopted in the proper 
exercise of the police power has the burden of 
establishing its invalidity. Schloss v. Jamison, 
262 N.C. 108, 136 S.E.2d 691 (1964). 
A municipal zoning ordinance will be pre- 

sumed to be valid, and the burden is on the 
complaining party to show it to be invalid. 
Heaton v. City of Charlotte, 277 N.C. 506, 178 
S.E.2d 352 (1971). 
Burden of establishing arbitrariness in zon- 

ing is on the party asserting it. Allred v. City of 
Raleigh, 7 N.C. App. 602, 173 S.E.2d 533 
(1970), rev'd on other grounds, 277 N.C. 530, 
178 S.E.2d 432 (1971). 
The burden is on the complaining party to 

show that a duly adopted rezoning ordinance is 
invalid. State v. Joyner, 286 N.C. 366, 211 
S.E.2d 320, appeal dismissed, 422 U.S. 1002, 95 
S. Ct. 2618, 45 L. Ed. 2d 666 (1975). 

Controversies in respect of facts perti- 
nent to the validity of a rezoning ordi- 
nance present questions of fact for determi- 
nation by the superior court judge. Allred v. 
City of Raleigh, 277 N.C. 530, 178 S.E.2d 432 
PLO 
Courts Will Not Substitute Their Judg- 

ment for Legislative Body’s. — When the 
most that can be said against a zoning ordi- 
nance is that whether it was an unreasonable, 
arbitrary or unequal exercise of power is fairly 
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debatable, the courts will not interfere. In such 

circumstances the courts will not substitute 
their judgment for that of the legislative body. 
Helms v. City of Charlotte, 255 N.C. 647, 122 
S.E.2d 817 (1961); Zopfi v. City of Wilmington, 
273 N.C. 430, 160 S.E.2d 325 (1968). 

The courts may not substitute their judg- 
ment for that of the legislative body concerning 
the wisdom of imposing restrictions upon the 
use of properties within that body’s legislative 
jurisdiction. Blades v. City of Raleigh, 280 N.C. 
531, 187 S.E.2d 35 (1972). 
But Legislative Body May Not Disregard 

Fundamental Concepts of Zoning. — Not- 
withstanding the fact that the motivation of the 
members of a city legislative body may be 
laudable, any action of that body that disre- 
gards the fundamental concepts of zoning as set 
forth in the enabling legislation may be arbi- 
trary and capricious. Allred v. City of Raleigh, 
277 N.C. 530, 178 S.E.2d 432 (1971). 
Courts May Inquire into Procedure and 

Reasorableness of Zoning. — The courts 
may inquire into procedures followed by a city 
legislative body at a hearing before it and 
determine whether a zoning ordinance was 
adopted in violation of required procedures, or 
is arbitrary and without reasonable basis in 
view of the established circumstances. Blades v. 
City of Raleigh, 280 N.C. 531, 187 S.E.2d 35 
(1972): 

City’s legislative body has authority to 
rezone property when reasonably neces- 
sary to do so in the interests of the public 
health, the public safety, the public morals or 
the public welfare. Ordinarily, the only limita- 
tion upon this legislative authority is that it 
may not be exercised arbitrarily or capriciously. 
Allred v. City of Raleigh, 277 N.C. 530, 178 

S.E.2d 432 (1971). 
A city may, from time to time, amend its 

zoning ordinance so as to transfer an area from 
one use district into another, since the enact- 
ment of a zoning ordinance is not a contract by 
the city with property owners to maintain the 
zoning pattern thereby established. Blades v. 
City of Raleigh, 280 N.C. 531, 187 S.E.2d 35 
(1972). 

Notice and opportunity to be heard are 
prerequisite to validity of modification of 
municipal zoning regulations. Walker v. 
Town of Elkin, 254 N.C. 85, 118 S.E.2d 1 (1961). 

Notice Held Sufficient. — Notice published 
in a newspaper of general circulation in the 
municipality and county advising that changes 
in the zoning of described property and pro- 
posed changes in the zoning ordinance of the 
municipality would be discussed, inviting all 
persons interested in the proposed changes to 
be present, was sufficient to sustain a finding 
that notice of changes both in the zoning regu- 
lations and in zone lines had been given. 
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Walker v. Town of Elkin, 254 N.C. 85, 118 

S.E.2d 1 (1961). 
The fact that complainants did not see a 

notice given by advertisement in a local news- 
paper could not affect validity of a zoning 
ordinance when everything required by the 
statute was done before its adoption. It is a 
matter of almost daily occurrence that rights 
are affected and the status of relationships is 
changed upon the giving of similar notice, but 
no one may successfully contend that acts pred- 
icated upon such notice are rendered invalid 
because persons affected did not see the notice 
in the newspaper. Helms v. City of Charlotte, 
255 N.C. 647, 122 S.E.2d 817 (1961). 

Notice given for public hearing was sufficient 
to fairly apprise those whose rights could be 
affected of the nature of the action, where the 

notice was published in the newspaper twice, 
and the notice stated the issues to be consid- 
ered and the area to be affected. Bryan v. 
Raynor, 94 N.C. App. 91, 379 S.E.2d 880, cert. 
denied, 325 N.C. 707, 388 S.E.2d 448 (1989). 
Safeguards against arbitrary action by 

zoning boards in granting or denying spe- 
cial use permits are not only to be found in 
specific guidelines for their action. Equally im- 
portant are the requirements that in each in- 
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stance the board (1) follow the procedures spec- 
ified in the ordinance; (2) conduct its hearings 
in accordance with fair-trial standards; (3) base 

its findings of fact only upon competent, mate- 
rial, and substantial evidence; and (4) in allow- 

ing or denying the application, state the basic 
facts on which it relied with sufficient specific- 
ity to inform the parties, as well as the court, 

what induced its decision. Humble Oil & Ref. 
Co. v. Board of Aldermen, 284 N.C. 458, 202 

S.E.2d 129 (1974). 
Municipality Not Estopped from Enfore- 

ing Ordinance. — The fact that a municipal 
official issued a permit for a nonconforming use 
after the enactment of a zoning ordinance did 
not estop the municipality from enforcing the 
ordinance. Helms v. City of Charlotte, 255 N.C. 
G47 127 0.be4d O17 (LOGE), 

Applied in Allgood v. Town of Tarboro, 281 
N.C. 430, 189 S.E.2d 255 (1972); Sofran Corp. v. 
City of Greensboro, 327 N.C. 125, 393 S.E.2d 

767 (1990). 
Cited in George v. Town of Edenton, 294 N.C. 

679, 242 S.E.2d 877 (1978); Rose v. Guilford 
County, 60 N.C. App. 170, 298 S.E.2d 200 
(1982); Town of Kenansville v. Summerlin, 70 

N.C. App. 601, 320 S.E.2d 428 (1984). 

§ 160A-385. Changes. 

(a) Zoning regulations and restrictions and zone boundaries may from time 

to time be amended, supplemented, changed, modified or repealed. In case, 

however, of a protest against such change, signed by the owners of twenty 
percent (20%) or more either of the area of the lots included in a proposed 
change, or of those immediately adjacent thereto either in the rear thereof or 
on either side thereof, extending 100 feet therefrom, or of those directly 

opposite thereto extending 100 feet from the street frontage of the opposite 
lots, an amendment shall not become effective except by favorable vote of 
three-fourths of all the members of the city council. The foregoing provisions 
concerning protests shall not be applicable to any amendment which initially 
zones property added to the territorial coverage of the ordinance as a result of 
annexation or otherwise, or to an amendment to an adopted special use district 
or conditional use district if the amendment does not change the types of uses 
that are permitted within the district or increase the approved density for 
residential development, or increase the total approved size of nonresidential 
development, or reduce the size of any buffers or screening approved for the 
special use or conditional use district. 

(b) Amendments, modifications, supplements, repeal or other changes in 
zoning regulations and restrictions and zone boundaries shall not be applicable 
or enforceable without consent of the owner with regard to buildings and uses 
for which either (i) building permits have been issued pursuant to G.S. 
160A-417 prior to the enactment of the ordinance making the change or 
changes so long as the permits remain valid and unexpired pursuant to G.S. 
160A-418 and unrevoked pursuant to G.S. 160A-422 or (ii) a vested right has 
been established pursuant to G.S. 160A-385.1 and such vested right remains 
valid and unexpired pursuant to G.S. 160A-385.1. (1923, c. 250, s. 5; C.S., s. 
24 16M); 1959, ci 44,5. 1:41965,.C1.004, Sh Lo O7 1. COG, Stile (pce eee 
7; 1985, c. 540, s. 2; 1989 (Reg. Sess., 1990), c. 996, s. 1; 1991, c. 512, s. 4.) 
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Local Modification. — City of Charlotte: 
1983 (Reg. Sess., 1984), c. 955; city of Gastonia: 

1983, c. 176; city of Rockingham: 2001-48. 

Legal Periodicals. — For comment, 
“Planned Unit Development and North Caro- 
lina Enabling Legislation,” see 51 N.C.L. Rev. 
1455 (1973). 

For article discussing North Carolina special 
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exception and zoning amendment cases, see 53 
N: Gel» Rew 925,(19'75), 

For note on historic district zoning, see 16 
Wake Forest L. Rev. 495 (1980). 

For note, “Policing the Parlor and the First 
Amendment — City of Renton v. Playtime The- 
atres, Inc.,” see 22 Wake Forest L. Rev. 673 

(198%); 

CASE NOTES 

I. In General. 

II. Protests. 

I. IN GENERAL. 

Editor’s Note. — Some of the cases cited 
below were decided under former similar statu- 
tory provisions. 
Applicability of 1985 Amendment. — The 

1985 amendment to this section did not apply 
to case in which town issued its certificate to 
petitioner on June 3, 1982, and amendment to 
town’s zoning ordinance was adopted June 14, 
1982, more than three years before the effective 
date of the amendment. Issuance of Cama Mi- 
nor Dev. Permit No. 82-0010 v. Town of Bath, 82 

N.C. App. 32, 345 S.E.2d 699 (1986). 
Rezoning is a legislative act, whereas a 

proceeding to grant a variance or special 
use permit is quasi-judicial in nature. 
Sherrill v. Town of Wrightsville Beach, 81 N.C. 
App. 369, 344 S.E.2d 357, cert. denied and 
appeal dismissed, 318 N.C. 417, 349 S.E.2d 600 
(1986). 
As to showing necessity to invalidate 

zoning ordinance on _ constitutional 
grounds, see Sherrill v. Town of Wrightsville 
Beach, 81 N.C. App. 369, 344 S.E.2d 357, cert. 
denied and appeal dismissed, 318 N.C. 417, 349 
S.E.2d 600 (1986). 
The enactment of a zoning ordinance is 

not a contract with the property owners of 
the city and confers upon them no vested right 
to have the ordinance remain forever in force or 
to demand that the boundaries of each zone or 
the uses to be made of property in each zone 
remain as declared in the original ordinance. 
Such legislation by the city may be repealed in 
its entirety, or amended as the city’s legislative 
_body determines from time to time to be in the 
best interests of the public, subject only to the 
limitations of the enabling statute and the 
limitations of the Constitution. Zopfi v. City of 
Wilmington, 273 N.C. 480, 160 S.EH.2d 325 
(1968). 
A comprehensive zoning ordinance does not 

constitute a contract between a municipality 
and the property owners which precludes the 
municipality from changing the boundaries if 
at a later date it deems a change to be desir- 
able, nor does it vest in any property owner the 

right that the restrictions imposed by it upon 
his property or the property of others should 
remain unaltered. Allgood v. Town of Tarboro, 
281 N.C: 4380, 189 S.E.2d 255 (1972). 
A city may, from time to time, amend its 

zoning ordinance so as to transfer an area from 
one use district into another, since the enact- 
ment of a zoning ordinance is not a contract by 
the city with property owners to maintain the 
zoning pattern thereby established. Blades v. 
City of Raleigh, 280 N.C. 531, 187 S.E.2d 35 
(LO G29) 
A city’s legislative body has authority to 

rezone property when it is reasonably 
necessary to do so in the interests of the public 
health, the public safety, the public morals or 
the public welfare. Ordinarily, the only limita- 
tion upon this legislative authority is that it 
may not be exercised arbitrarily or capriciously. 
Allred v. City of Raleigh, 277 N.C. 530, 178 
S.E.2d 482 (1971). 

Subject to Enabling Act and Constitu- 
tional Limitations. — Zoning regulations 
may be amended or changed when the action is 
authorized by the enabling statute and does not 
contravene constitutional limitations on the 
zoning power. Allgood v. Town of Tarboro, 281 
N.C. 430, 189 S.E.2d 255 (1972). 
A municipality’s authority to enact and 

amend zoning ordinances is subject to the lim- 
itations imposed by the enabling statute and by 
the Constitution. These limitations forbid arbi- 
trary and unduly discriminating interference 
with property rights in the exercise of such 
power. Thus, a zoning ordinance or an amend- 
ment thereto which is not adopted in accor- 
dance with the enabling statute is invalid and 
ineffective. Keiger v. Winston-Salem Bd. of Ad- 
justment, 281 N.C. 715, 190 S.E.2d 175 (1972). 

Ordinances enacted under this section 
must relate rationally to valid police 
power objective of promoting the health, 
safety, morals, or general welfare of the public. 
Wenco Met. Co. v. Town of Carrboro, 53 N.C. 
App. 480, 281 S.E.2d 74 (1981). 
Arbitrary and Unduly Discriminatory 

Interference Not Permitted. — Zoning reg- 
ulations may be amended or changed, but con- 
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stitutional limitations forbid arbitrary and un- 
duly discriminatory interference with property 
rights in the exercise of such power. Allgood v. 
Town of Tarboro, 281 N.C. 430, 189 S.E.2d 255 

(1972). 
Towns exercising authority pursuant to this 

section are subject to constitutional limitations 
against arbitrary and unduly discriminatory 
interference with the rights of property owners. 
Wenco Met. Co. v. Town of Carrboro, 53 N.C. 
App. 480, 281 S.E.2d 74 (1981). 
Vested Rights Under Building Permit. — 

Issuance of a building permit creates no vested 
right to build contrary to the provisions of a 
subsequently enacted zoning ordinance, unless 
the permittee, acting in good faith, has made 
substantial expenditures in reliance upon the 
permit at a time when they did not violate 
declared public policy. Keiger v. Winston-Salem 
Bd. of Adjustment, 281 N.C. 715, 190 S.E.2d 
Das (LOT): 
When, at the time a builder obtains a permit, 

he has knowledge of a pending ordinance which 
would make the authorized construction a non- 
conforming use and thereafter hurriedly makes 
expenditures in an attempt to acquire a vested 
right before the law can be changed, he does not 
act in good faith and acquires no rights under 
the permit. Keiger v. Winston-Salem Bd. of 
Adjustment, 281 N.C. 715, 190 S.E.2d 175 

(1972). 
Plaintiffs acquired vested rights under this 

section by virtue of the issuance of building 
permit by town, which the North Carolina 
General Assembly prohibited interference with 
by subsequent governmental action. Browning- 
Ferris Indus. of S. Atl., Inc. v. Wake County, 905 
F. Supp. 312 (E.D.N.C. 1995). 
Vested Rights Under Common Law. — 

Regardless of whether subsection (b) and G.S. 
160A-385.1 were applicable, under North Caro- 
lina common law, plaintiffs’ rights to develop 
tract of land had vested where plaintiffs in- 
curred substantial expenditures in reliance on 
site plan approval and the issuance of building 
permit by town, and plaintiffs’ efforts following 
the site plan approval were undertaken in good 
faith and under reasonable reliance on the 
validity of the approvals they had been 
granted. Browning-Ferris Indus. of S. Atl., Inc. 
v. Wake County, 905 F. Supp. 312 (E.D.N.C. 
1995). 

City Legislative Body May Not Disre- 
gard Fundamental Concepts of Zoning. — 
Notwithstanding that the motivation of the 
members of a city legislative body may be 
laudable, any action of that body that disre- 
gards the fundamental concepts of zoning as set 
forth in the enabling legislation may be arbi- 
trary and capricious. Allred v. City of Raleigh, 
277 N.C. 530, 178 S.E.2d 432 (1971). 
Amendment Need Not Accomplish All 

Purposes Specified in Enabling Act. — It is 
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not required that an amendment to a zoning 
ordinance accomplish or contribute specifically 
to the accomplishment of all of the purposes 
specified in the enabling act. It is sufficient that 
the legislative body of the city had reasonable 
ground upon which to conclude that one or 
more of those purposes would be accomplished 
or aided by the amending ordinance. Zopfi v. 
City of Wilmington, 273 N.C. 430, 160 S.E.2d 
325 (1968). 
But Tract Must Be Suitable for All Uses 

Permitted Under New Classification. — 
The zoning of a tract of land may be changed 
from a residential classification to a less restric- 
tive residential classification only if and when 
its location and the surrounding circumstances 
are such that the property should be made 
available for all uses permitted in the less 
restrictive district. Allred v. City of Raleigh, 277 
NC. 530; 178.'5,H 20,432 (1 O7 Ie 
Rezoning must be effected by exercise of 

legislative power rather than special ar- 
rangements with the owner of a particular 
tract or parcel of land. Allred v. City of Raleigh, 
277 N.C. 530, 178:'$.E.2d 432 (1971). 

Rezoning on consideration of assurances that 
a particular tract or parcel will be developed in 
accordance with restricted approved plans is 
not a permissible ground for placing the prop- 
erty in a zone where restrictions of the nature 
prescribed are not otherwise required or con- 
templated. Allred v. City of Raleigh, 277 N.C. 
530, 178 S.E.2d 432 (1971). 

The rezoning of residential property to a 
business use on condition that the land rezoned 
shall be devoted exclusively to the business use 
for which application to rezone was made, or 
otherwise remain residential, constitutes zon- 

ing without regard to the public health, safety 
and welfare, concern for which is basic to that 
comprehensiveness contemplated in the en- 
abling act. Allred v. City of Raleigh, 277 N.C. 
530, 178 S.E.2d 432 (1971). 
Determining Validity of Amending Ordi- 

nance. — The basic rule to determine the 
validity of an amending ordinance is the same 
rule used to determine the validity of the orig- 
inal ordinance. The legislative body must act in 
good faith. It cannot act arbitrarily or capri- 
ciously. If the conditions existing at the time of 
the proposed change are such as would have 
originally justified the proposed action, the leg- 
islative body has the power to act. Allred v. City 
of Raleigh, 7 N.C. App. 602, 173 S.E.2d 533 
(1970), rev’d on other grounds, 277 N.C. 530, 

178 S.E.2d 4382 (1971). 
Inquiry Is Whether Amendment Is Be- 

yond Legislative Power of City. — The 
relevant inquiry is always whether the amend- 
ing ordinance is beyond the legislative power of 
the city. If it is not, the area rezoned becomes a 
legitimate part of the original comprehensive 
zoning plan of the city. Allred v. City of Raleigh, 
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7 N.C. App. 602, 173 S.E.2d 533 (1970), rev’d on 
other grounds, 277 N.C. 530, 178 S.E.2d 432 
(1971). 

Effect of Unlawful Amending Ordi- 
nance. — If the amending ordinance is beyond 
the legislative power of the city, whether for the 
reason that it constitutes spot zoning or on 
some other ground, its adoption does not re- 
move the designated area from the effect of the 
comprehensive zoning ordinance previously en- 
acted. In that event, the proposed use remains 
unlawful, and the right of owners of adjoining 
property to enjoin such use is not affected by 
the amending ordinance. Zopfi v. City of 
Wilmington, 273 N.C. 430, 160 S.E.2d 325 
(1968). 
Permit May Not Be Denied Under In- 

valid Amendment. — An applicant’s right toa 
permit, denied under an existing valid ordi- 
nance which entitled him to it, may not be 
defeated by a purported amendment which was 
void ab initio because it was not adopted as 
required by the enabling statute. Keiger v. 
Winston-Salem Bd. of Adjustment, 281 N.C. 
115,,190,S.H.2d. 175 (1972). 
Burden on Complaining Party to Show 

Invalidity. — An amendment to a municipal 
zoning ordinance is presumed to be valid and 
the burden is on the complaining party to show 
its invalidity. Allgood v. Town of Tarboro, 281 
N.C. 430, 189 S.E.2d 255 (1972). 
Controversies in respect of facts perti- 

nent to the validity of a rezoning ordi- 
nance present questions of fact for determi- 
nation by the superior court judge. Allred v. 
City of Raleigh, 277 N.C. 530, 178 S.E.2d 432 
(1971). 
As to controlling effect of former similar 

section over a municipal ordinance, see 
Eldridge v. Mangum, 216 N.C. 5382, 5 S.E.2d 
beel4€ 1939), 
Applied in Unruh v. City of Asheville, 97 

N.C. App. 287, 388 S.E,.2d 235 (1990); Sofran 
Corp. v. City of Greensboro, 327 N.C. 125, 393 
.l.20,767 (1990). 

Cited in Rose v. Guilford County, 60 N.C. 
App. 170, 298 8.E.2d 200 (1982); Hall v. City of 
Durham, 88 N.C. App. 53, 362 S.E.2d 791 
(1987); Hall v. City of Durham, 323 N.C. 298, 
372 S.E.2d 564 (1988). 

II. PROTESTS. 

“Lot”. — The context of this section indicates 
that the word “lot” has its common and ordi- 
nary meaning. Heaton v. City of Charlotte, 277 
N.C. 506,.178 S.E.2d 352 (1971). 
“Immediately Adjacent”. — “Immediately 

adjacent” means “adjoining” or “abutting.” This 
interpretation creates an area easily determin- 
able, which lends itself to definite calculations 
of the percentage required to invoke the provi- 
sions of the statute. Heaton v. City of Charlotte, 

ART. 19. DEVELOPMENT §160A-385 

2TUN CN 5061 78'S Hi2d' 8521971), 
“Directly Opposite”. — “Directly opposite” 

means those tracts of land on opposite sides of 
the street with only the street intervening. 
Heaton v. City of Charlotte, 277 N.C. 506, 178 
S.E.2d 352 (1971). 
Property of Protestants Held Not “Di- 

rectly Opposite”. — Where a zoning ordi- 
nance, passed by a majority vote of the city 
council, rezoned applicant’s property lying 
more than 150 feet from the street, but left the 
zoning regulations unchanged as to applicant’s 
property abutting the street to a depth of 150 
feet therefrom, and owners of more than 20 
percent of the footage on the opposite side of the 
street from applicant’s property had protested 
the change, the property of those protesting did 
not he “directly opposite” the property rezoned 
within the purview of this section, and there- 
fore it was not required that the zoning ordi- 
nance be passed by three fourths of the mem- 
bers of the city council. Penny v. City of 
Durham, 249 N.C. 596, 107 S.E.2d 72 (1959). 
Persons Entitled to Invoke Protest Pro- 

visions. — In order for plaintiffs to invoke the 
protest provisions of this section, they must 
own 20 percent or more of the area extending 
100 feet from the rezoned tract. Heaton v. City 
of Charlotte,‘ 277 N:C: 506) 178° S\Ev2d (352 

HOT 1): 
The protest provision of this section extends 

to the owners of 20 percent or more of each of 
the areas of the lots on either side of, and 
extending 100 feet from any area included in 
proposed changes or amendments of municipal 
zoning ordinances. Heaton v. City of Charlotte, 
27 UNG.506;).178)S. 16.20 35211971). 

The owners of lots immediately outside of 
(within 100 feet) or adjoining the boundary line 
of the property to be altered are the parties 
most directly affected by the alteration and 
therefore, most logically are the owners “of the 
area of the lots” intended by the legislature to 
qualify as protestants. Heaton v. City of Char- 
lotte, 277°N.C. 506, 178:'S.E.2d 352 (1971). 
Where city proposed to amend zoning ordi- 

nance to eliminate nonconforming outdoor 
signs, the group of lot owners included in the 
proposed change was limited to those owners 
who had existing, nonconforming signs at the 
time the ordinance was announced; because 
city failed to meet its duty under Unruh v. City 
of Ashville, 97 N.C. App. 287, 388 S.E.2d 235 
(1990), to determine whether at least 20 per- 
cent of this group timely filed protest petitions, 
the amendment, enacted by a simple majority, 
was invalid. Morris Communs. Corp. v. City of 
Asheville, 356 N.C. 108, 565 S.E.2d 70, 2002 
N.C. LEXIS 546 (2002). 

Creation of Buffer Zone by Applicant to 
Avoid Necessity of Larger Than Majority 
Vote. — Where an applicant for a zoning 
change seeks to avoid the necessity of a larger 
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than majority vote by creating a buffer zone of 
100 feet between that portion of his property 
sought to be rezoned and the lands of adjacent 
property owners, such action is valid and 
avoids the requirement of such larger vote. 
Heaton v. City of Charlotte, 277 N.C. 506, 178 
S.E.2d 352 (1971). 
Notice and Public Hearing in Adoption 

or Amendment of Zoning Ordinances. — 
The general rule, as applied to former Article 
14 of Chapter 160, was that there had to be 
compliance with the statutory requirements of 
notice and public hearing in order to adopt or 
amend zoning ordinances. Heaton v. City of 
Charlotte, 277 N.C. 506, 178 S.E.2d 352 (1971). 
Further Hearing Not Required for In- 

substantial Alterations in Initial Proposal. 
—No further notice or hearing is required after 
a properly advertised and properly conducted 
public hearing when the alteration of the initial 
proposal is insubstantial. Heaton v. City of 
Charlotte, 277 N.C. 506, 178 S.E.2d 352 (1971). 
Or Where Notice and Hearing Were 

Broad Enough to Indicate Possibility of 
Changes. — Additional notice and public hear- 
ing ordinarily will not be required when the 
initial notice is broad enough to indicate the 
possibility of substantial change and substan- 
tial changes are made of the same fundamental 
character as contained in the notice, such 

§ 160A-385.1. Vested rights. 
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changes resulting from objections, debate, and 
discussion at the properly noticed initial hear- 
ing. Heaton v. City of Charlotte, 277 N.C. 506, 

178°S.E.2d:352.(4971); 
Additional Notice and Hearing Re- 

quired for Substantial Alterations. — Ifthe 
ordinance or amendment as finally adopted 
contains alterations substantially different 
(amounting to a new proposal) from those orig- 
inally advertised and heard, there must be 
additional notice and opportunity for additional 
hearing. Heaton v. City of Charlotte, 277 N.C. 
506, 178 8.E.2d 352 (1971). 
Alteration Favorable to Complainants 

Not Substantial. — Alteration of the initial 
proposal will not be deemed substantial when it 
results in changes favorable to the complaining 
parties. Heaton v. City of Charlotte, 277 N.C. 
506, 178 S.B.2d 352 (1971). 
Permit issued to respondent was not a 

building permit under subsection (b) al- 
though the zoning administrator stated that 
the permit that was issued to respondent was 
the equivalent of a building permit where the 
permit did not contain the compliance provision 
required by G.S. 160A-417 and in the notice 
sent to adjoining property owners, the zoning 
administrator referred to respondent’s permit 
as a “zoning permit.” Simpson v. City of Char- 
lotte, 115 N.C. App. 51, 443 S.E.2d 772 (1994). 

(a) The General Assembly finds and declares that it is necessary and 
desirable, as a matter of public policy, to provide for the establishment of 
certain vested rights in order to ensure reasonable certainty, stability, and 
fairness in the land-use planning process, secure the reasonable expectations 
of landowners, and foster cooperation between the public and private sectors in 
the area of land-use planning. Furthermore, the General Assembly recognizes 
that city approval of land-use development typically follows significant land- 
owner investment in site evaluation, planning, development costs, consultant 
fees, and related expenses. : 

The ability of a landowner to obtain a vested right after city approval of a site 
specific development plan or a phased development plan will preserve the 
prerogatives and authority of local elected officials with respect to land-use 
matters. There will be ample opportunities for public participation and the 
public interest will be served. These provisions will strike an appropriate 
balance between private expectations and the public interest, while scrupu- 
lously protecting the public health, safety, and welfare. 

(b) Definitions. 
(1) “Landowner” means any owner of a legal or equitable interest in real 

property, including the heirs, devisees, successors, assigns, and per- 
sonal representative of such owner. The landowner may allow a 
person holding a valid option to purchase to act as his agent or 
representative for purposes of submitting a proposed site specific 
development plan or a phased development plan under this section, in 
the manner allowed by ordinance. 

(2) “City” shall have the same meaning as set forth in G.S. 160A-1(2). 
(3) “Phased development plan” means a plan which has been submitted to 

a city by a landowner for phased development which shows the type 
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and intensity of use for a specific parcel or parcels with a lesser degree 
of certainty than the plan determined by the city to be a site specific 
development plan. 

(4) “Property” means all real property subject to zoning regulations and 
restrictions and zone boundaries by a city. 

(5) “Site specific development plan” means a plan which has been submit- 
ted to a city by a landowner describing with reasonable certainty the 
type and intensity of use for a specific parcel or parcels of property. 
Such plan may be in the form of, but not be limited to, any of the 
following plans or approvals: A planned unit development plan, a 
subdivision plat, a preliminary or general development plan, a condi- 
tional or special use permit, a conditional or special use district zoning 
plan, or any other land-use approval designation as may be utilized by 
a city. Unless otherwise expressly provided by the city, such a plan 
shall include the approximate boundaries of the site; significant 
topographical and other natural features effecting development of the 
site; the approximate location on the site of the proposed buildings, 
structures, and other improvements; the approximate dimensions, 
including height, of the proposed buildings and other structures; and 
the approximate location of all existing and proposed infrastructure 
on the site, including water, sewer, roads, and pedestrian walkways. 
What constitutes a site specific development plan under this section 
that would trigger a vested right shall be finally determined by the 
city pursuant to an ordinance, and the document that triggers such 
vesting shall be so identified at the time of its approval. However, at 
a minimum, the ordinance to be adopted by the city shall designate a 
vesting point earlier than the issuance of a building permit. A 
variance shall not constitute a site specific development plan, and 
approval of a site specific development plan with the condition that a 
variance be obtained shall not confer a vested right unless and until 
the necessary variance is obtained. Neither a sketch plan nor any 
other document which fails to describe with reasonable certainty the 
type and intensity of use for a specified parcel or parcels of property 
may constitute a site specific development plan. 

(6) “Vested right” means the right to undertake and complete the devel- 
opment and use of property under the terms and conditions of an 
approved site specific development plan or an approved phased 

_ development plan. 
(c) Establishment of vested right. 
A vested right shall be deemed established with respect to any property upon 

the valid approval, or conditional approval, of a site specific development plan 

or a phased development plan, following notice and public hearing by the city 

with jurisdiction over the property. Such vested right shall confer upon the 

landowner the right to undertake and complete the development and use of 

said property under the terms and conditions of the site specific development 

plan or the phased development plan including any amendments thereto. A 

city may approve a site specific development plan or a phased development 

plan upon such terms and conditions as may reasonably be necessary to protect 

the public health, safety, and welfare. Such conditional approval shall result in 

a vested right, although failure to abide by such terms and conditions will 

result in a forfeiture of vested rights. A city shall not require a landowner to 

waive his vested rights as a condition of developmental approval. A site specific 

development plan or a phase development plan shall be deemed approved upon 
the effective date of the city’s action or ordinance relating thereto. 

(d) Duration and termination of vested right. 
(1) A right which has been vested as provided for in this section shall 

remain vested for a period of two years. This vesting shall not be 
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extended by any amendments or modifications to a site specific 
development plan unless expressly provided by the city. 

(2) Notwithstanding the provisions of subsection (d)(1), a city may provide 
that rights shall be vested for a period exceeding two years but not 
exceeding five years where warranted in light of all relevant circum- 
stances, including, but not limited to, the size and phasing of devel- 
opment, the level of investment, the need for the development, 
economic cycles, and market conditions. These determinations shall 
be in the sound discretion of the city. 

(3) Notwithstanding the provisions of (d)(1) and (d)(2), the city may 
provide by ordinance that approval by a city of a phased development 
plan shall vest the zoning classification or classifications so approved 
for a period not to exceed five years. The document that triggers such 
vesting shall be so identified at the time of its approval. The city still 
may require the landowner to submit a site specific development plan 
for approval by the city with respect to each phase or phases in order 
to obtain final approval to develop within the restrictions of the vested 
zoning classification or classifications, Nothing in this section shall be 
construed to require a city to adopt an ordinance providing for vesting 
of rights upon approval of a phased development plan. 

(4) Following approval or conditional approval of a site specific develop- 
ment plan or a phased development plan, nothing in this section shall 
exempt such a plan from subsequent reviews and approvals by the 
city to ensure compliance with the terms and conditions of the original 
approval, provided that such reviews and approvals are not inconsis- 
tent with said original approval. Nothing in this section shall prohibit 
the city from revoking the original approval for failure to comply with 
applicable terms and conditions of the approval or the zoning ordi- 
nance. 

(5) Upon issuance of a building permit, the provisions of G.S. 160A-418 
and G.S. 160A-422 shall apply, except that a permit shall not expire or 
be revoked because of the running of time while a vested right under 
this section is outstanding. ; 

(6) A right which has been vested as provided in this section shall 
terminate at the end of the applicable vesting period with respect to 
buildings and uses for which no valid building permit applications 
have been filed. 

(e) Subsequent changes prohibited; exceptions. 
(1) A vested right, once established as provided for in this section, 

precludes any zoning action by a city which would change, alter, 
impair, prevent, diminish, or otherwise delay the development or use 
of the property as set forth in an approved site specific development 
plan or an approved phased development plan, except: 
a. With the written consent of the affected landowner; 
b. Upon findings, by ordinance after notice and a public hearing, that 

natural or man-made hazards on or in the immediate vicinity of 
the property, if uncorrected, would pose a serious threat to the 
public health, safety, and welfare if the project were to proceed as 
contemplated in the site specific development plan or the phased 
development plan; 

c. To the extent that the affected landowner receives compensation 
for all costs, expenses, and other losses incurred by the land- 
owner, including, but not limited to, all fees paid in consideration 
of financing, and all architectural, planning, marketing, legal, 
and other consultant’s fees incurred after approval by the city, 
together with interest thereon at the legal rate until paid. 
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Compensation shall not include any diminution in the value of 
the property which is caused by such action; 

d. Upon findings, by ordinance after notice and a hearing, that the 
landowner or his representative intentionally supphed inaccu- 
rate information or made material misrepresentations which 
made a difference in the approval by the city of the site specific 
development plan or the phased development plan; or 

e. Upon the enactment or promulgation of a State or federal law or 
regulation which precludes development as contemplated in the 
site specific development plan or the phased development plan, in 
which case the city may modify the affected provisions, upon a 
finding that the change in State or federal law has a fundamental 
effect on the plan, by ordinance after notice and a hearing. 

(2) The establishment of a vested right shall not preclude the application 
of overlay zoning which imposes additional requirements but does not 
affect the allowable type or intensity of use, or ordinances or regula- 
tions which are general in nature and are applicable to all property 
subject to land-use regulation by a city, including, but not limited to, 
building, fire, plumbing, electrical, and mechanical codes. Otherwise 
applicable new regulations shall become effective with respect to 
property which is subject to a site specific development plan or a 
phased development plan upon the expiration or termination of the 
vesting rights period provided for in this section. 

(3) Notwithstanding any provision of this section, the establishment of a 
vested right shall not preclude, change or impair the authority of a 
city to adopt and enforce zoning ordinance provisions governing 
nonconforming situations or uses. 

(f) Miscellaneous provisions. 
(1) A vested right obtained under this section is not a personal right, but 

ry 

shall attach to and run with the applicable property. After approval of 
-a site specific development plan or a phased development plan, all 
successors to the original landowner shall be entitled to exercise such 
rights. 

(2) Nothing in this section shall preclude judicial determination, based on 
common law principles or other statutory provisions, that a vested 
right exists in a particular case or that a compensable taking has 
occurred. Except as expressly provided in this section, nothing in this 
section shall be construed to alter the existing common law. 

(3) In the event a city fails to adopt an ordinance setting forth what 

Legal Periodicals. — For article, “Out of 

constitutes a site specific development plan triggering a vested right, 
a landowner may establish a vested right with respect to property 
upon the approval of a zoning permit, or otherwise may seek appro- 
priate relief from the Superior Court Division of the General Court of 
Justice. (1989 (Reg. Sess., 1990), c. 996, s. 2.) 

in North Carolina and Federal Jurisprudence,” 

Focus: The Fuzzy Line Between Regulatory 
‘Takings’ and Valid Zoning-Related ‘Exactions’ 

see 16 Campbell L. Rev. 333 (1994). 

CASE NOTES 

Vested Rights Under Building Permits. 
— Plaintiffs acquired vested rights under G.S. 
160A-385 by virtue of the issuance of building 
permit by town, which the North Carolina 
General Assembly prohibited interference with 
by subsequent governmental action. Browning- 

Ferris Indus. of S. Atl., Inc. v. Wake County, 905 
F. Supp. 312 (E.D.N.C. 1995). 
Vested Rights Under Common Law. — 

Regardless of whether G.S. 160A-385(b) and 
this section were applicable, under North Caro- 
lina common law, plaintiffs’ rights to develop 
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tract of land had vested where plaintiffs in- 
curred substantial expenditures in reliance on 
site plan approval and the issuance of building 
permit by town, and plaintiffs’ efforts following 
the site plan approval were undertaken in good 
faith and under reasonable reliance on the 
validity of the approvals they had been 
granted. Browning-Ferris Indus. of S. Atl., Inc. 
v. Wake County, 905 F. Supp. 312 (E.D.N.C. 
1995). 
North Carolina recognizes two methods 

for a landowner to establish a vested right 
in a zoning ordinance: (1) qualify with rele- 
vant statutes (G.S. 153A-344.1, 160A-385.1) or 
(2) qualify under the common law. Browning- 
Ferris Indus. of S. Atl., Inc. v. Guilford County 

CH. 160A. CITIES AND TOWNS §160A-387 

Bd. of Adjustment, 126 N.C. App. 168, 484 
S.1,.20,4.11. (199%). 

Illustrative Cases. — Developer acquired a 
statutory vested right in a governmentally- 
approved land use plan because the public 
hearing notice on the adoption of that plan 
identified the classification of the developer’s 
property and indicated the designation applied 
to it was used with a general zoning district to 
modify development conditions according to an 
approved conditional site plan. Michael 
Weinman Assocs. v. Town of Huntersville, 147 

N.C. App. 231, 555 S.E.2d 342, 2001 N.C. App. 
LEXIS 1133 (2001). 

Cited in Simpson vy. City of Charlotte, 115 
N.C. App. 51, 443 S.E.2d 772 (1994). 

§ 160A-386. Protest petition; form; requirements; time for 
filing. 

No protest against any change in or amendment to a zoning ordinance or 
zoning map shall be valid or effective for the purposes of G.S. 160A-385 unless 
it be in the form of a written petition actually bearing the signatures of the 
requisite number of property owners and stating that the signers do protest 
the proposed change or amendment, and unless it shall have been received by 
the city clerk in sufficient time to allow the city at least two normal work days, 
excluding Saturdays, Sundays and legal holidays, before the date established 
for a public hearing on the proposed change or amendment to determine the 
sufficiency and accuracy of the petition. The city council may by ordinance 
require that all protest petitions be on a form prescribed and furnished by the 
city, and such form may prescribe any reasonable information deemed neces- 
sary to permit the city to determine the sufficiency and accuracy of the Delano 
(1.963,0¢;4L058.48;. 29197 Lc) 1698 .s.41;) 

uit: 

Local Modification. — City of Durham: “Planned Unit Development and North’ Caro- 
1997-452, s. 8. lina Enabling Legislation,” see 51 N.C.L. Rev. 
Legal Periodicals. — For comment, 1455 (1973). 

CASE NOTES 

Applicability. — Where outdoor advertisers 
sued city for declaratory judgment regarding 
the city’s enactment of an ordinance regarding 
allowable outdoor signs, the provisions of G.S. 
160A-385 and 160A-386 were found to apply to 
such ordinance, despite being more commonly 
applied to zoning map amendments. Morris 

LEXIS 732 (2001), cert. granted, 354 N.C. 364, 

556 S.E.2d 574 (2001). 

Cited in Rose v. Guilford County, 60 N.C. 
App. 170, 298 S.E.2d 200 (1982); Sofran Corp. v. 
City of Greensboro, 327 N.C. 125, 393 S.E.2d 
767 (1990); Morris Communs. Corp. v. City of 
Asheville, 356 N.C. 108, 565 S.E.2d 70, 2002 

Communications Corp. v. City of Asheville, 145 N.C. LEXIS 546 (2002). 
N.C. App. 597, 551 S.E.2d 508, 2001 N.C. App. 

§ 160A-387. Planning agency; zoning plan; certification to 
city council. 

In order to exercise the powers conferred by this Part, a city council shall 
create or designate a planning agency under the provisions of this Article or of 
a special act of the General Assembly. The planning agency shall prepare a 
proposed zoning ordinance, including both the full text of such ordinance and 
maps showing proposed district boundaries. The planning agency may hold 
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public hearings in the course of preparing the ordinance. Upon completion, the 
planning agency shall certify the ordinance to the city council. The city council 
shall not hold its required public hearing or take action until it has received a 
certified ordinance from the planning agency. Following its required public 
hearing, the city council may refer the ordinance back to the planning agency 
for any further recommendations that the agency may wish to make prior to 
final action by the city council in adopting, modifying and adopting, or rejecting 
the ordinance. (1923, c. 250, s. 6; C.S., s. 2776(w); 1967, c. 1208, s. 2; 1971, c. 
Don isorl 194305426, sx 60;.19'77,)c. 942).8..8.) 

Legal Periodicals. — For comment, 
“Planned Unit Development and North Caro- 
lina Enabling Legislation,” see 51 N.C.L. Rev. 
1455 (1973). 

For note on historic district zoning, see 16 
Wake Forest L. Rev. 495 (1980). 

CASE NOTES 

Editor’s Note. — Some of the cases cited 
below were decided under former similar statu- 
tory provisions. 
The municipality must designate a plan- 

ning agency to develop and certify a zon- 
ing ordinance. George v. Town of Edenton, 31 
N.C. App. 648, 230 S.E.2d 695 (1976), rev'd on 
other grounds, 294 N.C. 679, 242 S.E.2d 877 
(1978). 
Planning Agency Has No Legislative, Ju- 

dicial or Quasi-Judicial Power. — A munic- 
ipal planning and zoning commission has no 
legislative, judicial or quasi-judicial power, and 
the city council acts in the exercise of its legis- 
lative function in determining whether the 
commission’s recommendations in regard to the 
enactment of zoning ordinances should be fol- 
lowed. In re Markham, 259 N.C. 566, 131 
S.E.2d 329, cert. denied, 375 U.S. 931, 84S. Ct. 
902, 11 L, Ed. 2d 263 (1963). 

The planning board (zoning commission) has 
no legislative, judicial or quasi-judicial power. 
Its recommendations do not restrict or other- 
wise affect the legislative power of the city 
council. Allred v. City of Raleigh, 277 N.C. 530, 

178 S.E.2d 432 (1971). 

And Functions Only in an Advisory Ca- 
pacity. — The planning agency is not a legis- 
lative body. In relation to the town council, it 
functions only in an advisory capacity, and its 
recommendations are in no way binding on the 
council. George v. Town of Edenton, 31 N.C. 
App. 648, 230 S.E.2d 695 (1976), rev’d on other 
grounds, 294 N.C. 679, 242 S.H.2d 877 (1978). 

This section does not expressly restrict 
its application to a municipality’s initial 
adoption of a comprehensive zoning ordi- 
nance. Such certification may also be required 
for subsequent comprehensive revisions of an 
ordinance, as distinguished from acts by which 
ordinances are amended, supplemented or 
changed. George v. Town of Edenton, 294 N.C. 
O19 242 Size’ svi (1978). 

Cited in Johnson v. Town of Longview, 37 
N.C. App. 61, 245 S.E.2d 516 (1978); Rose v. 
Guilford County, 60 N.C. App. 170, 298 S.E.2d 
200 (1982); Issuance of Cama Minor Dev. Per- 

mit No. 82-0010 v. Town of Bath, 82 N.C. App. 
32, 345 S.E.2d 699 (1986). 

§ 160A-388. Board of adjustment. 

(a) The city council may provide for the appointment and compensation of a 
board of adjustment consisting of five or more members, each to be appointed 
for three years. In appointing the original members of such board, or in the 
filling of vacancies caused by the expiration of the terms of existing members, 
the council may appoint certain members for less than three years to the end 
that thereafter the terms of all members shall not expire at the same time. The 
council may, in its discretion, appoint and provide compensation for alternate 
members to serve on the board in the absence of any regular member. 
Alternate members shall be appointed for the same term, at the same time, 
and in the same manner as regular members. Each alternate member, while 
attending any regular or special meeting of the board and serving in the 
absence of any regular member, shall have and may exercise all the powers and 
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duties of a regular member. A city may designate a planning agency to perform 
any or all of the duties of a board of adjustment in addition to its other duties. 

(b) The board of adjustment shall hear and decide appeals from and review 
any order, requirement, decision, or determination made by an administrative 
official charged with the enforcement of any ordinance adopted pursuant to 
this Part. An appeal may be taken by any person aggrieved or by an officer, 
department, board, or bureau of the city. Appeals shall be taken within times 
prescribed by the board of adjustment by general rule, by filing with the officer 
from whom the appeal is taken and with the board of adjustment a notice of 
appeal, specifying the grounds thereof. The officer from whom the appeal is 
taken shall forthwith transmit to the board all the papers constituting the 
record upon which the action appealed from was taken. An appeal stays all 
proceedings in furtherance of the action appealed from, unless the officer from 
whom the appeal is taken certifies to the board of adjustment, after notice of 
appeal has been filed with him, that because of facts stated in the certificate a 
stay would, in his opinion, cause imminent peril to life or property or that 
because the violation charged is transitory in nature a stay would seriously 
interfere with enforcement of the ordinance. In that case proceedings shall not 
be stayed except by a restraining order, which may be granted by the board of 
adjustment or by a court of record on application, on notice to the officer from 
whom the appeal is taken and on due cause shown. The board of adjustment 
shall fix a reasonable time for the hearing of the appeal, give due notice thereof 
to the parties, and decide it within a reasonable time. The board of adjustment 
may reverse or affirm, wholly or partly, or may modify the order, requirement, 
decision, or determination appealed from, and shall make any order, require- 
ment, decision, or determination that in its opinion ought to be made in the 
premises. To this end the board shall have all the powers of the officer from 
whom the appeal is taken. | 

(c) The zoning ordinance may provide that the board of adjustment may 
permit special exceptions to the zoning regulations in classes of cases or 
situations and in accordance with the principles, conditions, safeguards, and 
procedures specified in the ordinance. The ordinance may also authorize the 
board to interpret zoning maps and pass upon disputed questions of lot lines or 
district boundary lines and similar questions as they arise in the administra- 
tion of the ordinance. The board shall hear and decide all matters referred to 
it or upon which it is required to pass under any zoning ordinance. 

(d) When practical difficulties or unnecessary hardships would result from 
carrying out the strict letter of a zoning ordinance, the board of adjustment 
shall have the power, in passing upon appeals, to vary or modify any of the 
regulations or provisions of the ordinance relating to the use, construction or 
alteration of buildings or structures or the use of land, so that the spirit of the 
ordinance shall be observed, public safety and welfare secured, and substantial 
justice done. . 

(e) The concurring vote of four-fifths of the members of the board shall be 
necessary to reverse any order, requirement, decision, or determination of any 
administrative official charged with the enforcement of an ordinance adopted 
pursuant to this Part, or to decide in favor of the applicant any matter upon 
which it is required to pass under any ordinance, or to grant a variance from 
the provisions of the ordinance. Every decision of the board shall be subject to 
review by the superior court by proceedings in the nature of certiorari. Any 
petition for review by the superior court shall be filed with the clerk of superior 
court within 30 days after the decision of the board is filed in such office as the 
ordinance specifies, or after a written copy thereof is delivered to every 
aggrieved party who has filed a written request for such copy with the 
secretary or chairman of the board at the time of its hearing of the case, 
whichever is later. The decision of the board may be delivered to the aggrieved 
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party either by personal service or by registered mail or certified mail return 
receipt requested. 

(f) The chairman of the board of adjustment or any member temporarily 
acting as chairman, is authorized in his official capacity to administer oaths to 
witnesses in any matter coming before the board. 

(g) The board of adjustment may subpoena witnesses and compel the 
production of evidence. If a person fails or refuses to obey a subpoena issued 
pursuant to this subsection, the board of adjustment may apply to the General 
Court of Justice for an order requiring that its order be obeyed, and the court 
shall have jurisdiction to issue these orders after notice to all proper parties. 
No testimony of any witness before the board of adjustment pursuant to a 
subpoena issued in exercise of the power conferred by this subsection may be 
used against the witness in the trial of any civil or criminal action other than 
a prosecution for false swearing committed on the examination. Any person 
who, while under oath during a proceeding before the board of adjustment, 
willfully swears falsely, is guilty of a Class 1 misdemeanor. (1923, c. 250, s. 7; 
es 2771 6(x) 1929° cii94) sheds 194% c. 8119 1949;-¢. 979; sso ).2;1963,,¢..1058, 
BPeomivoonc..o04, $..2:91967.e)197,'s.1; 1971, ec. 698, s/13:1977;:c) 912, ss..9-12; 
$97 9) 65019792 2nd Sess.;°c. 1247)'s. 37; 1981, /¢891i1s. 7; 1985, c. 397, 's. 2; 
Goo s. 30'1991, c) 5127's. 2°'1998) c.°539, s.'1088; 1994° Ex.’ Sess., c. 24) s. 
14(c).) 

Local Modification. — City of Charlotte: 
2000-26, s. 1; city of Hendersonville: 1983, c. 

161; city of New Bern: 1993, c. 177, s. 1; city of 
Wilmington: 1981, c. 367; 1983, c. 366. 

Legal Periodicals. — For article on power 
of zoning board of adjustment to grant vari- 
ances from zoning ordinance, see 29 N.C.L. Rey. 
245 (1951). 

For comment, “Planned Unit Development 
and North Carolina Enabling Legislation,” see 

3% 

af CASE 

I. In General. 

Il. Judicial Review. 

I. IN GENERAL. 

Editor’s Note. — Some of the cases cited 
below were decided under former similar statu- 
tory provisions. 

Construction with Other Laws. — In the 
context of an appeal from the grant of a special 
use permit, G.S. 160A-388(e) is a substantially 
parallel statute to G.S. 153A-345(e). Sarda v. 
City of Durham Bd. of Adjustment, 156 N.C. 
App. 213, 575 S.E.2d 829, 2003 N.C. App. 
LEXIS 79 (2003). 

Authority of Town’s Board of Commis- 
sioners. — A town’s board of commissioners 
authority to organize city government pursuant 
to G.S. 160A-146 includes the power to abolish 
a board of adjustment, appointed and created 
pursuant to this section, and to thereafter cre- 
ate a new board of adjustment and make ap- 
pointments thereto. Board of Adjustment v. 
Town of Swansboro, 334 N.C. 421, 4382 S.E.2d 

51 N.C.L. Rev. 1455 (1973). 
For article discussing North Carolina special 

exception and zoning amendment cases, see 53 
N.C.L. Rev. 925 (1975). 

For article, “A Powerless Judiciary? The 
North Carolina Courts’ Perceptions of Review 
of Administrative Action,” see 12 N.C. Cent. 
Tad 21(1 980). 

For note on historic district zoning, see 16 
Wake Forest L. Rev. 495 (1980). 

NOTES 

310, rehearing denied, 335 N.C. 182, 436 

S.E.2d 369 (1993). 
Appellate Jurisdiction of Board. — Sub- 

section (b) of this section clearly confers on the 
board only appellate jurisdiction, as distin- 
guished from original jurisdiction, to decide 
whether a particular use is permitted under the 
zoning ordinance. Tate v. Board of Adjustment, 
83 N.C. App. 512, 350 S.E.2d 873 (1986). 

Absent any indication that city zoning en- 
forcement officials had made a _ decision 
whether petitioners’ use of pool on their prop- 
erty in conjunction with child care center was 
permitted or not, the board of adjustment 
lacked jurisdiction to decide such question. 
Tate v. Board of Adjustment, 83 N.C. App. 512, 
350 S.E.2d 873 (1986). 
Town board of adjustment did not have juris- 

diction to review and reverse the decision of the 
town board of commissioners. Garrity Vv. 
Morrisville Zoning Bd. of Adjustment, 115 N.C. 
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App. 278, 444 S.E.2d 653, cert. denied, 337 N.C. 
692, 448 S.E.2d 523 (1994). 

In reviewing the determination of an admin- 
istrative enforcement officer that a sawmill on 
residential property violated a city ordinance, 
city’s board of adjustment only had the author- 
ity to reverse, affirm, or modify the officer’s 
determination that the owner’s use of the saw- 
mill violated the zoning ordinance, and the 
board did not have the authority to rule on the 
owner’s constitutional challenges to the valid- 
ity of the zoning ordinance itself. Dobo v. Zoning 
Bd. of Adjustment, 149 N.C. App. 338, 561 
S.E.2d 298, 2002 N.C. App. LEXIS 311 (2002). 
Amelioration of General Zoning Regula- 

tions Intended. — The plain intent and pur- 
pose of former G.S. 160-178 was to permit, 
through the board of adjustment, the ameliora- 
tion of the rigors of necessarily general zoning 
regulations by eliminating the necessity for a 
slavish adherence to the precise letter of the 
regulations where, in a given case, little or no 
good on the one side and undue hardship on the 
other would result from a literal enforcement. 
Lee v. Board of Adjustment, 226 N.C. 107, 37 
S.E.2d 128 (1946). 
Planning and zoning commission is sep- 

arate and distinct from the board of ad- 
justment. In re Markham, 259 N.C. 566, 131 
S.E.2d 329, cert. denied, 375 U.S. 931, 84S. Ct. 
802, 11 L. Ed: 2d 263 (1963). 
The board is not a law-making body and 

has no power to amend a zoning ordi- 
nance either to permit the construction of a 
building prohibited by ordinance or to prohibit 
the construction of one permitted by ordinance. 
In re Rea Constr. Co., 272 N.C. 715, 158 S.E.2d 

887 (1968). 
Former G.S. 160-172 and 160-178 did not 

grant board of adjustment legislative authority, 
and therefore, board was without power to 
amend an ordinance under which it functioned. 
Lee v. Board of Adjustment, 226 N.C. 107, 37 
S.E.2d 128 (1946). 
The legislative body may not delegate to 

the municipal board of adjustment the 
power to zone. Keiger v. Winston-Salem Bd. 
of Adjustment, 278 N.C. 17, 178 S.E.2d 616 

(197%). 
It would constitute an unlawful delegation of 

the legislative power vested by the General 
Assembly in a board of aldermen to allow the 
board of adjustment to deny a special permit on 
the ground that the board of adjustment did not 
consider a use specified in the ordinance as a 
conditional permissible use to be in accord with 
the “purpose and intent” of the ordinance. 
Keiger v. Winston-Salem Bd. of Adjustment, 
278 N.C. 17, 178 S.E.2d 616 (1971). 

In exercising discretion, board of ad- 
justment must abide by the rules provided 
by the local ordinance enacted in accord 
with and by permission of the State zoning law. 
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Jackson v. Guilford County Bd. of Adjustment, 
2 N.C. App. 408, 163 S.E.2d 265 (1968), aff'd, 
275 N.C. 155, 166 S.E.2d 78 (1969). 
Rule which demands that a board of 

adjustment consistently follow its proce- 
dural rules is equally applicable to a case 
involving a variance; therefore, where the 
board of adjustment rules then applicable 
stated that an application for rehearing “shall 
be denied by the board if in its judgment there 
has been no substantial change in the facts, 
evidence or conditions in the case,” the board 
violated its own procedural rules when it 
agreed to rehear application for a variance, 
since it was clear that there had been no change 
in the “facts, evidence or conditions in the case.” 
Kirby v. Board of Adjustment, 95 N.C. App. 182, 
381 S.E.2d 889, cert. denied, 325 N.C. 707, 388 
S.E.2d 458 (1989). 
Reduction of Terms. — Ifa board of adjust- 

ment is created, then it must consist of at least 
five appointees, each with three-year terms. 
Such terms may not be reduced by the city 
council as long as the board of adjustment is in 
existence. However, the prohibition against the 
reduction of the length of the terms of the 
members of an existing board of adjustment 
does not diminish the authority of the city 
council to abolish the board. Board of Adjust- 
ment v. Town of Swansboro, 108 N.C. App. 198, 
423 S.E.2d 498 (1992), aff’d, 334 N.C. 421, 432 
S.E.2d 310, reh’g denied, 385 N.C. 182, 436 

S.E.2d 369 (1993). 
Quasi-Judicial Capacity of Board. — A 

board of adjustment is an administrative 
agency which acts in a quasi-judicial capacity. 
In re Rea Constr. Co., 272 N.C. 715, 158 8.E.2d 
887 (1968); Jackson v. Guilford County Bd. of 
Adjustment, 2 N.C. App. 408, 163 S.E.2d 265 
(1968), aff'd; 275 N.C. 155, 166 Bum a ae 
(1969). 

The board of adjustment is clothed, if not 
with judicial, at least with quasi-judicial power; 
it being its duty to investigate facts and from its 
investigation to draw conclusions as a basis of 
official action, and to exercise discretion of a 
judicial nature. Harden v. City of Raleigh, 192 
N.C. 395, 1385 S.E. 151 (1926); In re Markham, 
259 N.C. 566, 131 S.E.2d 329, cert. denied, 375 
U.S. 931, 84S. Ct. 332, 11 L. Ed. 2d 263 (1963); 
Jackson v. Guilford County Bd. of Adjustment, 
2 N.C. App. 408, 163 S.E.2d 265 (1968), aff'd, 
275 N.C. 155, 166 S.E.2d 78 (1969). 
A board of adjustment has a quasi-judicial 

power under subsection (d) of this section to 
vary or modify zoning regulations only so long 
as the spirit of the ordinance continues to be 
observed. Sherrill v. Town of Wrightsville 
Beach, 76 N.C. App. 646, 334 S.E.2d 103 (1985). 
Delegation of Authority to Determine 

Facts and Draw Conclusions. — The legis- 
lature may delegate to the board of adjustment, 
as a quasi-judicial body, the authority to deter- 
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mine facts and therefrom to draw conclusions 
as a basis of its official action. Jackson v. 
Guilford County Bd. of Adjustment, 2 N.C. App. 
408, 163 S.E.2d 265 (1968), aff'd, 275 N.C. 155, 
166 S.E.2d 78 (1969). 
The. principal function of a board of 

adjustment is to issue variance permits so 
as to prevent injustice by a strict application of 
the ordinance. In re Rea Constr. Co., 272 N.C. 
715, 158 S.E.2d 887 (1968). 
Board of adjustment cannot permit type 

of business or building prohibited by zon- 
ing ordinance, for to do so would be an 
amendment of law and not a variance of its 
regulations. Lee v. Board of Adjustment, 226 
N.C. 107, 37 S.E.2d 128 (1946). 
But Can Merely “Vary” Regulations. — 

The board of adjustment cannot disregard the 
provisions of the enabling act or regulations 
enacted in accordance with zoning law, but can 
merely “vary” them to prevent injustice when 
the strict letter of the provisions would work 
“unnecessary hardship.” Lee v. Board of Adjust- 
ment, 226 N.C. 107, 37 S.E.2d 128 (1946); In re 
Markham, 259 N.C. 566, 131 S.E.2d 329, cert. 
denied, 375 U.S. 931, 84S. Ct. 332, 11 L. Ed. 2d 
263 (1963). 
Issuance of Special Permit on Making of 

Specified Findings Not Unlawful Exercise 
of Power. — Where a municipal ordinance 
required the board of adjustment to issue a 
special use permit when it made certain affir- 
mative findings specified in the ordinance, the 
board’s determination of whether to issue a 
special use permit was not an unlawful exercise 
of legislative power. Kenan v. Board of Adjust- 
ment, 13 N.C. App. 688, 187 S.E.2d 496, cert. 
denied, 281 N.C. 314, 188 S.E.2d 897 (1972). 
Standing to Challenge Zoning Ordi- 

nance. — A corporation which did not have any 
legal interest in property affected by a zoning 
ordinance did not have standing to challenge 
that zoning ordinance when only twelve of its 
114 members the members/shareholders had 
standing as individuals to challenge the zoning 
ordinance. Northeast Concerned Citizens, Inc. 
v. City of Hickory, 148 N.C. App. 272, 545 
S.E.2d 768, 2001 N.C. App. LEXIS 264 (2001). 
Where an owner was granted a special use 

permit to operate a paintball playing field on 
the owner’s property, the adjoining neighbors 
lacked standing to appeal the grant of the 
permit, as their mere averment that they 
owned land in the immediate vicinity of the 
subject property, absent an allegation of special 
damages distinct from the rest of the commu- 
nity, was insufficient to confer standing upon 
them. Sarda v. City of Durham Bd. of Adjust- 
ment, 156 N.C. App. 218, 575 S.E.2d 829, 2003 
N.C. App. LEXIS 79 (2003). 
Zoning ordinances may be challenged 

by individuals in an action for declaratory 
judgment or a writ of certiorari under G.S. 
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160A-388(e); individuals have standing under 
either if they have a specific legal interest that 
is directly and uniquely affected by the zoning 
ordinance (an aggrieved party under GS. 
160A-388(e)). State Employees Ass’n of N.C., 
Inc. v. State, 154. N.C. App. 207, 573 S.E.2d 525, 
2002 N.C. App. LEXIS 1451 (2002). 
“Unnecessary hardship” does not mean 

a pecuniary loss to a single owner in being 
denied a building permit for a nonconforming 
structure pursuant to zoning regulations bind- 
ing upon all alike. Lee v. Board of Adjustment, 
226 N.C. 107, 37 S.H.2d 128 (1946). 
A “special exception” within the meaning 

of a zoning ordinance is one which is expressly 
permitted in a given zone upon proof that 
certain facts and conditions detailed in the 
ordinance exist. It is granted by the board of 
adjustment, after a public hearing, upon a 
finding that the specified conditions have been 
satisfied. Keiger v. Winston-Salem Bd. of Ad- 
justment, 278 N.C. 17, 178 S.E.2d 616 (1971). 

A special permit is not a legal right but 
is a concession in exceptional cases which 
the board, in the exercise of its discretion, may 
grant, subject to court review. Craver v. Zoning 
Bd. of Adjustment, 267 N.C. 40, 147 S.E.2d 599 
(1966). 
Nonconforming building or use that 

conflicts with general purpose or spirit of 
zoning ordinance can only be authorized by 
the board of aldermen acting in their legislative 
capacity to rezone, not under the guise of a 
variance permit. Sherrill v. Town of 
Wrightsville Beach, 76 N.C. App. 646, 334 
S.E.2d 103 (1985). 
No Authority to Permit Duplexes by 

Variance in R-1 Area. — As the purpose of an 
R-1 designation is to limit density, while the 
purpose and effect of a duplex is to increase 
density, variance requested by petitioners, who 
sought to build duplexes in R-1 areas, was 
directly contrary to the zoning ordinance; in 
these circumstances the board of adjustment 
had no legal authority under subsection (d) of 
this section to grant the requested variance, 
and thus there was no need for it to make 
findings on the merits of the request. Sherrill v. 
Town of Wrightsville Beach, 76 N.C. App. 646, 
334 S.E.2d 1038 (1985). 
Safeguards against arbitrary action by 

zoning boards in granting or denying spe- 
cial use permits are not only to be found in 
specific guidelines for their action. Equally im- 
portant are the requirements that in each in- 
stance the board (1) follow the procedures spec- 
ified in the ordinance; (2) conduct its hearings 
in accordance with fair-trial standards; (3) base 

its findings of fact only upon competent, mate- 
rial, and substantial evidence; and (4) in allow- 
ing or denying the application, state the basic 
facts on which it relied with sufficient specific- 
ity to inform the parties, as well as the court, 
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what induced its decision. Humble Oil & Ref. 
Co. v. Board of Aldermen, 284 N.C. 458, 202 

S.E.2d 129 (1974). 
Board’s Findings May Not Be Based on 

Unsworn Statements. — Absent stipulations 
or waiver, a board of adjustment may not base 
critical findings of fact as to the existence or 
nonexistence of a nonconforming use on 
unsworn statements. Jarrell v. Board of Adjust- 
ment, 258 N.C. 476, 128 S.E.2d 879 (1963). 
Where one asserts a legal right to a noncon- 

forming use, whether he has such legal right 
depends upon factual findings, and in the de- 
termination of such factual findings unsworn 
statements may not be considered either com- 
petent or substantial. Jarrell v. Board of Adjust- 
ment, 258 N.C. 476, 128 S.E.2d 879 (1963). 
Waiver of Right to Insist That Witnesses 

Be Under Oath. — By voluntary participation 
in a hearing, a party may waive the right to 
insist that the witnesses should be under oath. 
Craver v. Zoning Bd. of Adjustment, 267 N.C. 
40, 147 S.E.2d 599 (1966). 
Action of Board Held Not Res Judicata 

upon Second Application. — Approval by 
the board of adjustment of denial of a permit to 
erect a filling station on certain land did not 
constitute res judicata upon a second applica- 
tion made therefor three years after the first 
application, upon substantial change of the 
traffic conditions. In re Broughton’s Estate, 210 
N.C. 62, 185 S.E. 484 (1936). 
The general administrative agencies re- 

view statutes are applicable to municipal 
agencies such as zoning boards. Humble Oil & 
Ref. Co. v. Board of Aldermen, 284 N.C. 458, 
202 S.E.2d 129 (1974). 
As to similarity of zoning provisions re- 

lating to municipalities and counties un- 
der former law, see Jackson v. Guilford 
County Bd. of Adjustment, 2 N.C. App. 408, 163 
S.E.2d 265 (1968), aff'd, 275 N.C. 155, 166 
S.E.2d 78 (1969). 
As to invalidity of ordinances prescrib- 

ing procedure for enforcement of zoning 
regulations in conflict with former statu- 
tory provisions, see Mitchell v. Barfield, 232 
N.C. 325, 59 S.E.2d 810 (1950), 
Where plaintiff was not the owner of any 

of the property that was the subject of an 
inspection decision such building inspector’s 
decisions did not affect a property interest 
belonging to plaintiff as defined by state law 
and summary judgment against plaintiff was 
proper. Gentile v. Town of Kure Beach, 91 N.C. 
App. 236, 371 S.E.2d 302 (1988). 

Petitioner Not Barred by Ordinance 
Time Requirements or Laches. — Petitioner 
was not barred by ordinance time requirements 
from challenging interpretation relating to 
kitchen, adult day-care, and offices, nor was he 
barred by laches. Laches will only work as a bar 
when the claimant knew of the existence of the 
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grounds for the claim. There was no showing 
that petitioner knew of grounds for appeal 
before letter of August 10, 1989. Allen v. City of 
Burlington Bd. of Adjustment, 100 N.C. App. 
615,,397.9.h.2d 657 (1990) 
Constructive Notice Barred Challenge 

to Operation of Homeless Shelter. — Peti- 
tioner conceded that he had constructive notice 
of an interpretation allowing homeless shelter, 
since it has been in operation since 1986, and 
was barred from challenging the operation of 
the shelter as it currently stood. This time bar 
also applied to subsequent planned expansion 
of the shelter. Allen v. City of Burlington Bd. of 
Adjustment, 100 N.C. App. 615, 397 S.E.2d 657 
(1990). 
Applied in Quadrant Corp. v. City of 

Kinston, 22 N.C. App. 31, 205 S.E.2d 324 
(1974); Martin Marietta Corp. v. Forsyth 
County Zoning Bd. of Adjustment, 65 N.C. App. 
316, 309 S.E.2d 523 (1983); In re Dunn, 73 N.C. 
App. 243, 326 S.E.2d 309 (1985); Farr v. Board 
of Adjustment, 73 N.C. App. 228, 326 S.E.2d 
382 (1985); Donnelly v. Board of Adjustment, 99 
N.C. App. 702, 394 S.E.2d 246 (1990); Appala- 
chian Outdoor Adv. Co. v. Town of Boone, 103 
N.C. App. 504, 406 S.E.2d 297 (1991); Shoney’s 
of Enka, Inc. v. Board of Adjustment ex rel. City 
of Asheville, 119 N.C. App. 420, 458 S.E.2d 510 
(1995); Fantasy World, Inc. v. Greensboro Bd. of 
Adjustment, 128 N.C. App. 708, 496 S.E.2d 825 
(1998), cert. denied, 348 N.C. 496, 510 S.E.2d 
382 (1998); Raleigh Rescue Mission, Inc. v. Bd. 
of Adjustment, 153 N.C. App. 737, 571 S.E.2d 
588, 2002 N.C. App. LEXIS 1260 (2002). 

Cited in Dockside Discotheque, Inc. v. Board 
of Adjustment, 115 N.C. App. 303, 444 S.E.2d 
451, cert. denied, 338 N.C. 309, 451 S.E.2d 635 
(1994); Washington Park Neighborhood Ass'n v. 
Winston-Salem Zoning Bd. of Adjustment, 35 
N.C. App. 449, 241 S.E.2d 872- (1978); 
Woodhouse v. Board of Comm’rs, 41 N.C. App. 
473, 255 S.E.2d 249 (1979); Woodhouse v. Board 
of Comm'rs, 299 N.C. 211, 261 S.E.2d 882 

(1980); Robinhood Trails Neighbors v. Winston- 
Salem Zoning Bd. of Adjustment, 44 N.C. App. 
539, 261 S.E.2d 520 (1980); Rose v. Guilford 
County, 60 N.C. App. 170, 298 S.E.2d 200 
(1982); Town of Kenansville v. Summerlin, 70 
N.C. App. 601, 320 S.E.2d 428 (1984); Godfrey 
v. Zoning Bd. of Adjustment, 317 N.C. 51, 344 
S.E.2d 272 (1986); Little v. City of Locust, 83 
N.C. App. 224, 349 S.E.2d 627. (1986); 
Flowerree v. City of Concord, 93 N.C. App. 483, 
378 S.E.2d 188 (1989); Capricorn Equity Corp. 
v. Town of Chapel Hill Bd. of Adjustment, 334 
N.C. 132, 481,S.E.2d 183. (1993); County, of 
Lancaster v. Mecklenburg County, 334 N.C. 
496, 434 S.E.2d 604 (1993); Ayers v. Board of 
Adjustment ex rel. Roberson, 113 N.C. App. 
528, 4389 S.E.2d 199 (1994); Taylor Home of 
Charlotte Inc. v. City of Charlotte, 116 N.C. 
App. 188, 447 S.E.2d 488 (1994); Budd v. Davie 
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County, 116 N.C. App. 168, 447 S.E.2d 449 
(1994); Mom N Pops, Inc. v. City of Charlotte, 
979.8. Supp.372)(W.D.N:C. 1997),, aff'd, 162 
F.3d 1155 (4th Cir. 1998); Steakhouse, Inc. v. 

City of Raleigh, 166 F.3d 634 (4th Cir. 1999); 
Village Creek Property Owners Ass’n v. Town of 
Edenton, 1385 N.C. App. 482, 520 S.E.2d 793, 
1999 N.C. App. LEXIS 1159 (1999); Brown v. 
City of Greensboro, 137 N.C. App. 164, 528 
S.E.2d 588, 2000 N.C. App. LEXIS 271 (2000); 
Stephenson v. Town of Garner, 136 N.C. App. 
444, 524 S.E.2d 608, 2000 N.C. App. LEXIS 54 
(2000); Kirkpatrick v. Village Council, 138 N.C. 
App. 79, 530 S.E.2d 338, 2000 N.C. App. LEXIS 
553 (2000); Tucker v. Mecklenburg County Zon- 
ing Bd. of Adjustment, 148 N.C. App. 52, 557 
S.E.2d 631, 2001 N.C. App. LEXIS 1273 (2001), 
aff'd, 3856 N.C. 658, 576 S.E.2d 324 (2003); 
Durham Video & News, Inc. v. Durham Bd. of 
Adjustment, 144 N.C. App. 236, 550 S.E.2d 212, 
2001 N.C. App. LEXIS 426 (2001); Hemphill- 
Nolan v. Town of Weddington, 153 N.C. App. 
144, 568 S.E.2d 887, 2002 N.C. App. LEXIS 
1075 (2002). 

Il. JUDICIAL REVIEW. 

Time for Petition for Certiorari. — Sub- 
section (e) of this section clearly gives petition- 
ers 30 days after the letter of delivery of the 
board’s decision to petitioners or the filing of 
the decision with the office specified in the 
ordinance within which to petition for certio- 
rari. Ad/Mor v. Town of Southern Pines, 88 N.C. 

App. 400, 363 S.E.2d 220 (1988). 
Decisions of the board of adjustment are 

final, subject to the right of the courts to 
review errors in law and to give relief 
against orders which are arbitrary, oppressive, 
or attended with manifest abuse of authority. 
Lee v. Board of Adjustment, 226 N.C. 107, 37 
S.E.2d 128 (1946); County of Durham v. 
Addison, 262 N.C. 280, 136 S.E.2d 600 (1964). 

Quasi-judicial functions, when exercised, not 
arbitrarily, but in subordination to a uniform 
rule prescribed by statute, ordinarily are not 
subject to judicial control. It is only in extreme 

_ cases, those which are arbitrary, oppressive, or 
attended with manifest abuse, that the courts 
will interfere. Harden v. City of Raleigh, 192 
N.C, 395,.135°S.E, 151 (1926). See also, 
Rosenthal v. City of Goldsboro, 149 N.C. 128, 62 
S.E. 905 (1908). 
When the decision was filed in the ap- 

propriate office is a question of fact, the 
resolution of which is essential to determine 
whether petitioners are entitled to judicial re- 
view. Ad/Mor v. Town of Southern Pines, 88 

N.C. App. 400, 363 S.E.2d 220 (1988). 
Scope of Judicial Review. — The task of a 

court reviewing a decision made by a town 
board sitting as a quasi-judicial body on an 
application for a conditional use permit in- 
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cludes: (1) reviewing the record for errors in 
law; (2) insuring that procedures specified by 
law in both statute and ordinance are followed; 

(3) insuring that appropriate due process rights 
of a petitioner are protected, including the right 
to offer evidence, to cross-examine witnesses, 

and to inspect documents; (4) insuring that the 
decision of the town board is supported by 
competent, material and substantial evidence 
in the whole record; and (5) insuring that the 
decision is not arbitrary and capricious. Both 
the superior court and the appellate courts are 
bound by all the standards of review noted 
above. Coastal Ready-Mix Concrete Co. v. 
Board of Comm’rs, 299 N.C. 620, 265 S.E.2d 

379, rehearing denied, 300 N.C. 562, 270 
S.E.2d 106 (1980). 

On review of zoning board decision, it was 
incumbent on the trial court to insure that the 
board’s decision was not contrary to State law 
and was authorized by local ordinance; and if 
the ABC Commission had rendered a statuto- 
rily authorized decision contrary to the board’s 
decision to deny petitioner’s special exception 
permit request, then it was necessary for the 
trial court to consider the question of whether 
the board’s decision was contrary to State law. 
Melkonian v. Board of Adjustment, 85 N.C. 
App. 351, 355 S.E.2d 508, cert. denied and 
appeal dismissed, 320 N.C. 631, 360 S.E.2d 91 
(1987). 

As to the scope of review under former stat- 
utory provisions, see Jarrell v. Board of Adjust- 
ment, 258 N.C. 476, 128 S.E.2d 879 (1963); In 
re Coleman, 11 N.C. App. 124, 180 S.E.2d 489 
(A971). 

The superior court, pursuant to a writ of 
certiorari under subsection (e), only has the 
power to review the issue of whether a permit 
was properly granted or denied. Simpson v. 
City of Charlotte, 115 N.C. App. 51, 443 S.E.2d 
472(1994). 

In reviewing the city board of adjustment’s 
affirmance of an administrative enforcement 
officer decision that a sawmill on residential 
property violated a city ordinance, the superior 
court had the statutory power to review only 
the issue of whether the officer’s determination 
was properly affirmed, and did not have the 
statutory authority to address the owner’s con- 
stitutional challenges to the validity of the 
zoning ordinance. Dobo v. Zoning Bd. of Adjust- 
ment, 149 N.C. App. 338, 561 S.E.2d 298, 2002 
N.C. App. LEXIS 311 (2002). 
When a superior court reviews the deci- 

sion of a board of adjustment on certio- 
rari, the court sits as an appellate court. CG & 
T Corp. v. Board of Adjustment, 105 N.C. App. 
32,-411,.5.B,2d,655, (1992). 
Superior Court Not the Trier of Fact. — 

On review of the sufficiency and competency of 
the evidence at the appellate level, the question 
is not whether the evidence before the superior 
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court supported that court’s order, but whether 
the evidence before the town board was sup- 
portive of its action. In proceedings of this 
nature, the superior court is not the trier of 
fact. Such is the function of the town board. 
Coastal Ready-Mix Concrete Co. v. Board of 
Comm’rs, 299 N.C. 620, 265 S.E.2d 379, rehear- 
ing denied, 300 N.C. 562, 270 S.E.2d 106 

(1980). 
Findings of Fact Necessary. — Findings of 

fact are an important safeguard against arbi- 
trary and capricious action by the board of 
adjustment because they establish a sufficient 
record upon which the appellate court can re- 
view the board’s decision. Crist v. City of Jack- 
sonville, 181 N.C. App. 404, 507 S.E.2d 899 

(1998). 
Review of Questions of Fact. — The writ 

of certiorari is a writ to bring the matter before 
the court, upon the evidence presented by the 
record itself, for review of alleged errors of law. 
It does not lie to review questions of fact to be 
determined by evidence outside the record. In 
re Pine Hill Cemeteries, 219 N.C. 735, 15 
S.B.2d 1 (1941). See Lee v. Board of Adjust- 
ment, 226 N.C. 107, 37 S.E.2d 128 (1946); 
Jarrell v. Board of Adjustment, 258 N.C. 476, 
128 S.E.2d 879 (1963). 
Determination of questions of fact by the 

board of adjustment will not be disturbed when 
its findings are supported by evidence and are 
made in good faith. In re Hasting, 252 N.C. 327, 
113 S.E.2d 433 (1960). 
Rezoning Petition Cannot Be Used to 

Circumvent Appeals Process. — The plain- 
tiff-store owner who failed to file an appeal with 
the City’s Board of Adjustment contesting the 
zoning officer’s determination that the sale of 
beer in his store would constitute an unlawful 
expansion of a non-conforming use pursuant to 
the requirements of this section, and who in- 
stead filed a rezoning petition requesting that 
his property be rezoned from I-2 to B-3, failed to 
avail himself of the only judicial review autho- 
rized by statute and could not collaterally at- 
tack the determination of the zoning officer by 
appeal to the court. Potter v. City of Hamlet, 
141 N.C. App. 714, 541 S.E.2d 233, 2001 N.C. 
App. LEXIS 18 (2001), cert. denied, 355 N.C. 
379, 547 S.E.2d 814 (2001). 

Judicial review of town’s decisions to 
grant or deny conditional use permits is 
provided for in subsection (e) of this section. 
Coastal Ready-Mix Concrete Co. v. Board of 
Comm’rs, 299 N.C. 620, 265 S.E.2d 379, rehear- 
ing denied, 300 N.C. 562, 270 S.E.2d 106 
(1980). 

Jurisdiction to Review Interpretation of 
Variance. — The Superior Court clearly had 
jurisdiction under subsection (e) of this section 
to review Board of Adjustment’s April 15, 1985, 
interpretation of a Nov. 26, 1984, variance 
granted to petitioner, where petitioner was ag- 
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grieved by the latter order, under its writ of 
certiorari, and the Court of Appeals had juris- 
diction to review the court’s decision. Brummer 
v. Board of Adjustment, 81 N.C. App. 307, 343 
S.E.2d 603, cert. denied, 318 N.C. 4138, 349 
S.E.2d 590 (1986). 
Review Limited to Whether Variance 

Properly Denied Absent Challenge to Va- 
lidity of Ordinance. — Upon denial of a 
variance by the board of aldermen, sitting in 
their quasi-judicial capacity as the board of 
adjustment, the superior court, and hence the 
Court of Appeals through its derivative appel- 
late jurisdiction, had the statutory power to 
review only the issue of whether the variance 
was properly denied. The constitutionality of 
the zoning ordinance was a separate issue not 
properly a part of these proceedings, since the 
denial of the variance request never addressed 
the validity of the zoning ordinance, and since 
the superior court sat in the posture of an 
appellate court, so that it was not in a position 
to address constitutional issues that were not 
before the board. Sherrill v. Town of 
Wrightsville Beach, 76 N.C. App. 646, 334 
S.E.2d 103 (1985). 
Who May Appeal from Order. — Any 

owner whose property is affected has the right 
to apply to the courts for review of an order of a 
municipal board of adjustment. Lee v. Board of 
Adjustment, 226 N.C. 107, 37 S.E.2d 128 

(1946). 
Any aggrieved party may appeal from a rul- 

ing of the city building inspector to the board of 
adjustment, and such an aggrieved party may 
then appeal from the board to superior court by 
way of certiorari. Pigford v. Board of Adjust- 
ment, 49 N.C. App. 181, 270 S.E.2d 535 (1980), 
cert. denied and appeal dismissed, 301 N.C. 
722274 8.6.2d'230 (1981): 
An order of a board of adjustment which 

exceeds its authority under the zoning ordi- 
nance may be appealed by nearby landowners 
who will sustain special damage from the pro- 
posed use. Heery v. Town of Highlands Zoning 
Bd. of Adjustment, 61 N.C. App. 612, 300 
S.E.2d 869 (1983). 

In order to seek review of board of adjust- 
ment decisions made under zoning ordinances, 
petitioners must be aggrieved persons within 
the meaning of this section. This means only 
that the appealing party must have some inter- 
est in the property affected. However, the 
“property affected” is not limited to the prop- 
erty subject to the special use permit. Heery v. 
Town of Highlands Zoning Bd. of Adjustment, 
61 N.C. App. 612, 300 S.E.2d 869 (1983). 
Only persons “aggrieved” within the 

meaning of this section possess standing 
to seek judicial review. Lloyd v. Town of 
Chapel Hill, 127 N.C. App. 347, 489 S.B.2d 898 
(1997). 

An adjoining property owner was an ag- 
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grieved party, even though she failed to allege 
such, and the trial court had jurisdiction to 
allow her to amend her petition for certiorari, 
where she sought certiorari for judicial review 
of the zoning board’s grant of a setback vari- 
ance. Darnell v. Town of Franklin, 131 N.C. 

App. 846, 508 S.E.2d 841 (1998). 
Adverse Decision of Board of Aldermen. 

— Section 160A-381, and not subsection (e) of 

this section, grants applicants the right to pe- 
tition the superior court for writ of certiorari 
from adverse decisions of boards of aldermen. 
White Oak Properties, Inc. v. Town of Carrboro, 
71 N.C. App. 360, 322 S.E.2d 400 (1984), rev'd 
on other grounds, 313 N.C. 306, 327 S.E.2d 882 
(1985). 

The same procedures should be followed 
when seeking review of adverse decisions on 
application for conditional use _ permits, 
whether delivered by a board of aldermen or a 
board of adjustment. In the absence of a speci- 
fied time for applying for certiorari from a 
board of aldermen which is different from that 
allowed for appeal from a board of adjustment, 
the reasonable conclusion is that the time limit 
is the same for both. White Oak Properties, Inc. 
v. Town of Carrboro, 71 N.C. App. 360, 322 
S.E.2d 400 (1984), rev’d on other grounds, 313 
N.C. 306, 327 S.E.2d 882 (1985). 
An aggrieved person in a zoning pro- 

ceeding must own the affected property or 
have some interest in it. Wil-Hol Corp. v. 
Marshall, 71 N.C. App. 611, 322 S.E.2d 655 
(1984). 
Petitioner Held Not “Aggrieved Party”. 

— Where it did not appear in the record that 
petitioner was the owner of property affected by 
a ruling of defendant board of adjustment, 
petitioner was not an aggrieved party entitled 
to judicial review, and proceedings in the supe- 
rior court were therefore nullities. Pigford v. 
Board of Adjustment, 49 N.C. App. 181, 270 
S.E.2d 535 (1980), cert. denied and appeal 
dismissed, 301 N.C. 722, 274 S.E.2d 230 (1981). 

Since optionee had no present right to erect a 
building on the land, the withholding of a 
building permit from him could not in law 
impose an “undue and unnecessary hardship” 
upon him as a predicate for relief from an order 
of a municipal board of adjustment. Lee v. 
Board of Adjustment, 226 N.C. 107, 37 S.H.2d 
128 (1946). 

Plaintiffs, an unincorporated association of 
owners of business, who challenged the issu- 
ance of a permit to allow renovation of a struc- 
ture to be used as a shelter for the homeless, 
lacked standing to seek review of the zoning 
board’s decision, where they failed to allege, 
and the superior court failed to find, that plain- 
tiffs would be subject to special damages dis- 
tinct from the rest of the community and al- 
leged nothing more than that they were nearby 
or adjacent property owners. Concerned Citi- 
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zens v. Board of Adjustment, 94 N.C. App. 364, 
380 S.E.2d 130 (1989). 
As to necessity for prosecution of a legal 

proceeding by a legal person, see In re 
Coleman, 11 N.C. App. 124, 180 S.E.2d 489 
(1971). 
Applicability of principles of § 150B-51. 

— While the specific review provision of the 
North Carolina Administrative Procedure Act, 
G.S. 150B-51, is not directly applicable to re- 
views of town board zoning decisions, the prin- 
ciples that provision embodies are highly perti- 
nent. Coastal Ready-Mix Concrete Co. v. Board 
of Comm’rs, 299 N.C. 620, 265 S.E.2d 379, 
rehearing denied, 300 N.C. 562, 270 S.E.2d 106 
(1980). 

This section contains no requirement 
that a complete record be submitted to the 
superior court for review. Burton v. New 
Hanover County Zoning Bd. of Adjustment, 49 
N.C, App. 489, 271 S.E.2d 550 (1980), cert. 
denied, 302 N.C. 217, 276 S.E.2d 914 (1981). 

Collateral Attack Held Not Available. — 
Where defendants failed to exercise the reme- 
dies available to them under a zoning ordi- 
nance by seeking judicial review of a denial of 
their request for a variance from the planting 
strip provision of the ordinance, they could not 
collaterally attack the validity of the planting 
strip provision in plaintiff city’s action for an 
injunction requiring them to comply with the 
ordinance. City of Elizabeth City v. LFM Enter- 
prises, Inc., 48 N.C. App. 408, 269 S.E.2d 260 
(1980). 
A zoning ordinance could not be collaterally 

attacked by a party who failed to avail herself 
of the judicial review that the ordinance and 
statutes authorized. Wil-Hol Corp. v. Marshall, 
71 N.C. App. 611, 322 S.E.2d 655 (1984). 

In action by plaintiff seeking civil penalties 
and injunctive relief against defendant for dis- 
playing portable signs, where defendant failed 
to file any notice of appeal with the zoning 
administrator or the board of adjustment 
within the required 30 days after he received 
the notice of the zoning administrator’s deter- 
mination, he waived any right to raise in supe- 
rior court defenses he might have had to the 
assessment. Having failed to exercise his ad- 
ministrative remedies, defendant could not col- 
laterally attack the determination of the zoning 
administrator. Grandfather Village v. Worsley, 
111 N.C. App. 686, 433 8.E.2d 13 (1993). 
Mandamus but Not Appeal Held Avail- 

able. — Plaintiff could not attack special use 
permits where she failed to first appeal to the 
board of zoning adjustment. However, plaintiff 
stated a proper claim against town for manda- 
mus by alleging that zoning administrators 
failed to enforce ordinance. Midgette v. Pate, 94 
N.C. App. 498, 380 S.E.2d 572 (1989). 
Entry of Consent Order Did Not Render 

Appeal Moot. — Appeal by proposed interve- 
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nors in an appeal under G.S. 160A-388(e) of the 
decision of a town board of adjustment denying 
a conditional use permit for a residential devel- 
opment was not rendered moot by the entry of 
a consent decree between the developer and the 
board requiring the board to issue the permit; 
the intervenors, who were nearby landowners 
opposed to the development, sought not only to 
prevent the issuance of the permit but also 
alleged that the trial court’s action in approving 
the consent decree was unlawful and that there 
were sufficient special damages to entitle them 
to intervention as a matter of right. Councill v. 
Town of Boone, 146 N.C. App. 103, 551 S.E.2d 
907, 2001 N.C. App. LEXIS 795 (2001), cert. 
denied, 354 N.C. 360, 560 S.E.2d 130 (2001). 
Use of Property as Improper Challenge 

to Expansion. — Board of Adjustment prop- 
erly held that petitioner could not challenge the 
expansion of the homeless shelter on the 
grounds of the use of the property. Allen v. City 
of Burlington Bd. of Adjustment, 100 N.C. App. 
615, 397 S.E.2d 657 (1990). 
Appeal rights do not resurface simply 

because a use which has been found to be 
permissible on the property is being ex- 
panded. Any challenge to this expansion 
would have to be based on factors other than 
use. Allen v. City of Burlington Bd. of Adjust- 
ment, 100 N.C. App. 615, 397 S.E.2d 657 
(1990). 
Proper Review at Appellate Level Con- 

siders Whether Evidence Before Town 
Board Was Supportive of Its Action. — In 
reviewing sufficiency and competency of the 
evidence at the appellate level, the question is 
not whether the evidence before the superior 
court supported that court’s order, but whether 
the evidence before, the town board was sup- 
portive of its action. Coulter v. City of Newton, 
100 N.C. App. 523, 397 S.E.2d 244 (1990). 
Insufficient Pleadings. — In action to con- 

test decision of town board of adjustment issu- 
ing special exception permit for expansion of 
present nonconforming building, allegation 
that landowner was the “owner of adjoining 
property” did not satisfy the pleading require- 
ment, in that there was no allegation relating 
to whether and in what respect landowner’s 
land would be adversely affected by the board’s 
issuance of the special exception permit. 
Kentallen, Inc. v. Town of Hillsborough, 110 

N.C. App. 767, 431 S.E.2d 231 (1993). 
Time for Appeal. — The fact that the town 

planner failed to inform the landowner of its 
right to appeal a zoning decision did not pre- 
clude enforcement of the town’s 30-day limita- 
tion period for filing an appeal, where the 
planner’s letter was silent, but the landowner 
was presumed to know the law governing such 
appeals. Water Tower Office Assocs. v. Town of 
Cary Bd. of Adjustment, 131 N.C. App. 696, 507 
S.E.2d 589 (1998). 
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Appeal Held Timely. — The trial court 
erred by affirming the Board of Adjustment’s 
determination that petitioner was time-barred 
from bringing appeal, relying on local ordi- 
nance and laches. Burlington Zoning Ordi- 
nance G.S. 32.15(H) provided that appeals were 
to be taken within a “reasonable time.” Reason- 
able was not defined. In making a determina- 
tion of what is reasonable, the time begins to 
run when a party has actual or constructive 
notice of the zoning decision. There is no evi- 
dence that petitioner had actual notice of the 
building inspector’s decision until letter of Au- 
gust 10, 1989. Petitioner appealed this decision 
on September 8, 1989, within a reasonable 
period. Allen v. City of Burlington Bd. of Adjust- 
ment, 100 N.C. App. 615, 397 S.E.2d 657 

(1990). 
“Aggrieved Party” Defined. — An ag- 

grieved party is one who can either show an 
interest in the property affected, or if the party 
is a nearby property owner, some special dam- 
age, distinct from the rest of the community, 
amounting to a reduction in the value of his 
property. Allen v. City of Burlington Bd. of 
Adjustment, 100 N.C. App. 615, 397 S.E.2d 657 

(1990). 
An aggrieved party is one who either shows a 

legal interest in the property affected or, in the 
case of a nearby property owner, shows some 
special damage, distinct from the rest of the 
community, amounting to a reduction in value 
of the owner’s property. Lloyd v. Town of Chapel 
Hill, 127 N.C. App. 347, 489 S.E.2d 898 (1997). 

Petitioner Held to Be “Aggrieved Party”. 
— Board of Adjustment’s determination that 
petitioner was not an aggrieved person was not 
supported by evidence in the record where: the 
record revealed competent evidence of such 
special damages through petitioner’s own tes- 
timony; respondents’ expert testified in general 
terms about the neighborhood and his opinion 
as to the appropriateness of the proposed uses 
in the area; and nothing in his testimony could 
reasonably be concluded to negative petition- 
er’s testimony about his property. Allen v. City 
of Burlington Bd. of Adjustment, 100 N.C. App. 
615, 397 S.E.2d 657 (1990). 

Standing of Aggrieved Party to Appeal. 
— Appeals may be taken to the Board of Ad- 
justment from a building inspector’s decision 
only by a “person aggrieved” by that decision. 
Allen v. City of Burlington Bd. of Adjustment, 
100 N.C. App. 615, 397 S.E.2d 657 (1990). 

Appeal by Intervenors Dismissed. — Ap- 
peal by intervenors was dismissed where there 
was no evidence of a diminishment of property 
values or an assertion of special damages dis- 
tinct from the rest of the community. Lloyd v. 
Town of Chapel Hill, 127 N.C. App. 347, 489 
S.E.2d 898 (1997). 
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§ 160A-389. Remedies. 

If a building or structure is erected, constructed, reconstructed, altered, 
repaired, converted, or maintained, or any building, structure or land is used 
in violation of this Part or of any ordinance or other regulation made under 
authority conferred thereby, the city, in addition to other remedies, may 
institute any appropriate action or proceedings to prevent the unlawful 
erection, construction, reconstruction, alteration, repair, conversion, mainte- 
nance or use, to restrain, correct or abate the violation, to prevent occupancy 
of the building, structure or land, or to prevent any illegal act, conduct, 
business or use in or about the premises. (1923, c. 250, s. 8; C.S., s. 2776(y); 
ta71, ¢. 698, s. 1.) 

CASE NOTES 

Editor’s Note. — Some of the cases cited 
below were decided under former similar statu- 
tory provisions. 

City cannot be estopped from enforcing 
a zoning ordinance by the conduct of a 
zoning official in encouraging or permitting 
the violation. City of Winston-Salem v. Hoots 
Concrete Co., 47 N.C. App. 405, 267 S.E.2d 569, 
cert. denied, 283 S.E.2d 131 (1980). 
A municipal corporation was not es- 

topped from enforcing a valid zoning regula- 
tion by obtaining an injunction merely on ac- 
count of the conduct of its officials in permitting 
or even encouraging its violation by issuing a 
permit for a permissive use with knowledge 
that the owner intended to use same for a 
prohibited purpose or by acquiescing in such 
unlawful use over a period of years. City of 
Raleigh v. Fisher, 232 N.C. 629, 61 S.E.2d 897 
(1950). 

In enacting and enforcing zoning regu- 
lations, a municipality acts as a govern- 
mental agency and exercises the police power 
of the State. Town of Hillsborough v. Smith, 10 
N.C. App. 70, 178 S.E.2d 18 (1970), cert. denied, 
277 N.C. 727, 178 S.E.2d 831 (1971). 
Municipality did not waive immunity 

merely by instituting a civil action under 
former G.S. 160-179 to restrain a violation of its 
zoning ordinance. Town of Hillsborough v. 
Smith, 10 N.C. App. 70, 178 S.E.2d 18 (1970), 
Cert. denied, 277 N.C. 727, 178 S.E.2d 831 
my 1). 
Enforcement Provisions. — The broad en- 

forcement provisions of this section, a zoning 
statute, could not serve as the statutory basis 
for denying a building permit to one whose lot 
violated the subdivision requirements of Chap- 

ter 17 of the Nags Head Code of Ordinances. 
However, insofar as the Town of Nags Head 

rested its denial of a building permit upon the 
violation of zoning laws, the broader enforce- 
ment license of G.S. 160A-381 would apply and 
would sustain such a remedy. Town of Nags 
Head v. Tillett, 314 N.C. 627, 336 S.E.2d 394 
(1985). 

The specific penal and equitable relief set out 
in G.S. 160A-375 is intended to deter those who 
violate subdivision ordinances; this section per- 
mits broader, appropriate action and proceed- 
ings to prevent or correct the violation of a 
zoning ordinance. Town of Nags Head v. Tillett, 
314 N.C. 627, 336 S.E.2d 394 (1985). 
As to use of injunction under former 

§ 160-179, see City of Fayetteville v. Spur 
Distrib. Co., 216 N.C. 596, 5 S.E.2d 838 (1939), 
commented on in 18 N.C.L. Rev. 255 (1940); 
Town of Clinton vy. Ross, 226 N.C. 682, 40 S.E.2d 

593 (1946); City of Raleigh v. Morand, 247 N.C. 
363, 100 S.E.2d 870 (1957), appeal dismissed, 
357 U.S. 348, 78S. Ct. 1869, 2 L. Ed. 2d 1367 
(1958); City of New Bern v. Walker, 255 N.C. 
355, 121 S.E.2d 544 (1961). 
Whether specific use of property con- 

forms to zoning ordinance is a question of 
law, and as such, the determination is made by 
the local zoning board and is reviewable by the 
courts as a matter of law. City of Winston- 
Salem v. Hoots Concrete Co., 47 N.C. App. 405, 
267 S.E.2d 569 (1980). 

Cited in City of Hickory v. Catawba Valley 
Mach. Co., 39 N.C. App. 236, 249 S.E.2d 851 
(1978); Rose v. Guilford County, 60 N.C. App. 
170, 298 S.E.2d 200 (1982); Town of Nags Head 
v. Tillett, 68 N.C. App. 554,.315:S.E.2d 740 
(1984). 

§ 160A-390. Conflict with other laws. 

When regulations made under authority of this Part require a greater width 
or size of yards or courts, or require a lower height of a building or fewer 
number of stories, or require a greater percentage of a lot to be left unoccupied, 
or impose other higher standards than are required in any other statute or 
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local ordinance or regulation, regulations made under authority of this Part 

shall govern. When the provisions of any other statute or local ordinance or 

regulation require a greater width or size of yards or courts, or require a lower 

height of a building or a fewer number of stories, or require a greater 

percentage of a lot to be left unoccupied, or impose other higher standards than 

are required by the regulations made under authority of this Part, the 

provisions of that statute or local ordinance or regulation shall govern. (1923, 

0905 0:58. GCS SP 2776p 1971 pen 698s er) 

CASE NOTES 

Applied in Redevelopment Commn v. Ford, _ 2001 N.C. App. LEXIS 84 (2001). 

67 N.C. App. 470, 313 S.E.2d 211 (1984); Grassy Cited in Rose v. Guilford County, 60 N.C. 

Creek Neighborhood Alliance v. City of Win- App. 170, 298 S.E.2d 200 (1982). 

ston-Salem, 142 N.C. App. 290, 542 S.E.2d 296, 

§ 160A-391. Other statutes not repealed. 

This Part shall not repeal any zoning act or city planning act, local or 

general, now in force, except those that are repugnant to or inconsistent 

herewith. This Part shall be construed to be an enlargement of the duties, 

powers, and authority contained in other laws authorizing the appointment 

and proper functioning of city planning commissions or zoning commissions by 

any city or town in the State of North Carolina. (1923, c. 250, s. 1Tt"C So. 

OU T6laa) LOTT coo. Ss.) 

CASE NOTES 

Cited in Rose v. Guilford County, 60 N.C. 
App. 170, 298 S.E.2d 200 (1982). 

§ 160A-392. Part applicable to buildings constructed by 
State and its subdivisions; exception. 

All of the provisions of this Part are hereby made applicable to the erection, 

construction, and use of buildings by the State of North Carolina and its 

political subdivisions. 
Notwithstanding the provisions of any general or local law or ordinance, no 

land owned by the State of North Carolina may be included within an overlay 

district or a special use or conditional use district without approval of the 

Council of State. (1951, c. 1203, s. 1; 1971, c. 698, s. 1; 1985, c. 607, s. 2.) 

Legal Periodicals. — For comment on ex- 
clusionary zoning of community facilities, see 
12 N.C. Cent. L.J. 167 (1980). 

CASE NOTES 

County Ordinances Inapplicable to Mu- with that facility. Davidson County v. City of 
nicipal Sewage Facility. — City which owned High Point, 85 N.C. App. 26, 354 S.E.2d 280, 
a sewage treatment facility located in a county modified and aff’d, 321 N.C. 252, 362 S.H.2d 
and outside the city’s boundaries was not re- 553 (1987). 

quired to comply with county’s zoning ordi- Cited in Rose v. Guilford County, 60 N.C. 
nances in upgrading the facility and providing App. 170, 298 S.E.2d 200 (1982). 
sewage service to newly annexed areas of city 
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§§ 160A-393, 160A-394: Reserved for future codification purposes. 

Part 3A. Historic Districts. 

§§ 160A-395 through 160A-399: Repealed by Session Laws 1989, c. 
7 706. 

Part 3B. Historic Properties Commissions. 

§§ 160A-399.1 through 160A-400: Repealed by Session Laws 1989, c. 
706. 

Part 3C. Historic Districts and Landmarks. 

§ 160A-400.1. Legislative findings. 

The historical heritage of our State is one of our most valued and important 
assets. The conservation and preservation of historic districts and landmarks 
stabilize and increase property values in their areas and strengthen the overall 
economy of the State. This Part authorizes cities and counties of the State 
within their respective zoning jurisdictions and by means of listing, regulation, 
and acquisition: 

(1) To safeguard the heritage of the city or county by preserving any 
district or landmark therein that embodies important elements of its 
culture, history, architectural history, or prehistory; and 

(2) To promote the use and conservation of such district or landmark for 
the education, pleasure and enrichment of the residents of the city or 
county and the State as a whole. (1989, c. 706, s. 2.) 

§ 160A-400.2. Exercise of powers by counties as well as 
cities. 

The term “municipality” or “municipal” as used in G.S. 160A-400.1 through 
160A-400.14 shall be deemed to include the governing board or legislative 
board of a county, to the end that counties may exercise the same powers as 
cities with respect to the establishment of historic districts and designation of 
landmarks. (1989, c. 706, s. 2; 1989 (Reg. Sess., 1990), c. 1024, s. 40.) 

CASE NOTES 

_ Editor’s Note. — The case cited below was 
decided under former similar statutory provi- 
sions. 
Discretion of Municipal Governing 

Body. — The statutory authorization of his- 
toric district ordinances is a mixture of dele- 
gated legislative and administrative power. A 
municipal governing body has unlimited discre- 
tion to determine whether or not to establish a 
historic district or districts. Once it chooses to 
do so, however, its discretion, insofar as the 

method and the standard by which a historic 

district ordinance is to be administered, is 

extremely limited. A-S-P Assocs. v. City of Ra- 
leigh, 298 N.C. 207, 258 S.E.2d 444 (1979). 

A historic district ordinance is to be 
administered by a historic district com- 
mission, the composition of which is specified 
by the General Assembly, in accordance with 
the standard of “incongruity” set directly by the 
General Assembly in former G.S. 160A-397. 
A-S-P Assocs. v. City of Raleigh, 298 N.C. 207, 

258 S.E.2d 444 (1979). 
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§ 160A-400.3. Character of historic district defined. 

Historic districts established pursuant to this Part shall consist of areas 

which are deemed to be of special significance in terms of their history, 

prehistory, architecture, and/or culture, and to possess integrity of design, 

setting, materials, feeling, and association. (1989, c. 706, s..2.) 

Legal Periodicals. — For article, “Reaffir- N.C. Cent. L.J. 243 (1980). 

mation of Local Initiative: North Carolina’s For note on historic district zoning, see 16 

1979 Historic Preservation Legislation,” see 11 Wake Forest L. Rev. 495 (1980). 

§ 160A-400.4. Designation of historic districts. 

Any municipal governing board may, as part of a zoning or other ordinance 

enacted or amended pursuant to this Article, designate and from time to time 

amend one or more historic districts within the area subject to the ordinance. 

Such ordinance may treat historic districts either as a separate use district 

classification or as districts which overlay other zoning districts. Where 

historic districts are designated as separate use districts, the zoning ordinance 

may include as uses by right or as conditional uses those uses found by the 

Preservation Commission to have existed during the period sought to be 

restored or preserved, or to be compatible with the restoration or preservation 

of the district. 
No historic district or districts shall be designated until: 

(1) An investigation and report describing the significance of the build- 

ings, structures, features, sites or surroundings included in any such 

proposed district, and the description of the boundaries of such 

district has been prepared, and 
(2) The Department of Cultural Resources, acting through the State 

Historic Preservation Officer or his or her designee, shall have made 

an analysis of and recommendations concerning such report and 

description of proposed boundaries. Failure of the department to 

submit its written analysis and recommendations to the municipal 
governing board within 30 calendar days after a written request for 
such analysis has been received by the Department of Cultural 

Resources shall relieve the municipality of any responsibility for 

awaiting such analysis, and said board may at any time thereafter 

take any necessary action to adopt or amend its zoning ordinance. 

The municipal governing board may also, in its discretion, refer the report 

and proposed boundaries to any local preservation commission or other 

interested body for its recommendations prior to taking action to amend the 
zoning ordinance. With respect to any changes in the boundaries of such 
district subsequent to its initial establishment, or the creation of additional 
districts within the jurisdiction, the investigative studies and reports required 
by subdivision (1) of this section shall be prepared by the preservation 
commission, and shall be referred to the local planning agency for its review 
and comment according to procedures set forth in the zoning ordinance. 
Changes in the boundaries of an initial district or proposal for additional 
districts shall also be submitted to the Department of Cultural Resources in 
accordance with the provisions of subdivision (2) of this section. 

On receipt of these reports and recommendations, the municipality may 
proceed in the same manner as would otherwise be required for the adoption 
Sooner aah of any appropriate zoning ordinance provisions. (1989, c. 706, s. 
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§ 160A-400.5. Designation of landmarks; adoption of an 
ordinance; criteria for designation. 

Upon complying with G.S. 160A-400.6, the governing board may adopt and 
from time to time amend or repeal an ordinance designating one or more 
historic landmarks. No property shall be recommended for designation as a 
historic landmark unless it is deemed and found by the preservation commis- 
sion to be of special significance in terms of its historical, prehistorical, 
architectural, or cultural importance, and to possess integrity of design, 
setting, workmanship, materials, feeling and/or association. 

The ordinance shall describe each property designated in the ordinance, the 
name or names of the owner or owners of the property, those elements of the 
property that are integral to its historical, architectural, or prehistorical value, 
including the land area of the property so designated, and any other informa- 
tion the governing board deems necessary. For each building, structure, site, 
area, or object so designated as a historic landmark, the ordinance shall 
require that the waiting period set forth in this Part be observed prior to its 
demolition. For each designated landmark, the ordinance may also provide for 
a suitable sign on the property indicating that the property has been so 
designated. If the owner consents, the sign shall be placed upon the property. 
If the owner objects, the sign shall be placed on a nearby public right-of-way. 
Gel .2.) 

§ 160A-400.6. Required landmark designation  proce- 
dures. 

As a guide for the identification and evaluation of landmarks, the commis- 
sion shall undertake, at the earliest possible time and consistent with the 
resources available to it, an inventory of properties of historical, architectural, 
prehistorical, and cultural significance within its jurisdiction. Such inventories 
and any additions or revisions thereof shall be submitted as expeditiously as 
possible to the Office of Archives and History. No ordinance designating a 
historic building, structure, site, area or object as a landmark nor any 
amendment thereto may be adopted, nor may any property be accepted or 
acquired by a preservation commission or the governing board of a municipal- 
ity, until all of the following procedural steps have been taken: 

(1) The preservation commission shall (i) prepare and adopt rules of 
procedure, and (ii) prepare and adopt principles and guidelines, not 
inconsistent with this Part, for altering, restoring, moving, or demol- 
ishing properties designated as landmarks. 

(2) The preservation commission shall make or cause to be made an 
investigation and report on the historic, architectural, prehistorical, 
educational or cultural significance of each building, structure, site, 
area or object proposed for designation or acquisition. Such investi- 
gation or report shall be forwarded to the Office of Archives and 

History, North Carolina Department of Cultural Resources. 
(3) The Department of Cultural Resources, acting through the State 

Historic Preservation Officer shall either upon request of the depart- 
ment or at the initiative of the preservation commission be given an 
opportunity to review and comment upon the substance and effect of 
the designation of any landmark pursuant to this Part. Any comments 
shall be provided in writing. If the Department does not submit its 
comments or recommendation in connection with any designation 
within 30 days following receipt by the Department of the investiga- 
tion and report of the commission, the commission and any city or 
county governing board shall be relieved of any responsibility to 
consider such comments. 
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(4) The preservation commission and the governing board shall hold a 

joint public hearing or separate public hearings on the proposed 

ordinance. Reasonable notice of the time and place thereof shall be 

given. All meetings of the commission shall be open to the public, in 

accordance with the North Carolina Open Meetings Law, Chapter 

143, Article 33C. 
(5) Following the joint public hearing or separate public hearings, the 

governing board may adopt the ordinance as proposed, adopt the 

ordinance with any amendments it deems necessary, or reject the 

proposed ordinance. 
(6) Upon adoption of the ordinance, the owners and occupants of each 

designated landmark shall be given written notification of such 

designation insofar as reasonable diligence permits. One copy of the 

ordinance and all amendments thereto shall be filed by the preserva- 

tion commission in the office of the register of deeds of the county in 
which the landmark or landmarks are located. Each designated 
landmark shall be indexed according to the name of the owner of the 
property in the grantee and grantor indexes in the register of deeds 
office, and the preservation commission shall pay a reasonable fee for 
filing and indexing. In the case of any landmark property lying within 
the zoning jurisdiction of a city, a second copy of the ordinance and all 
amendments thereto shall be kept on file in the office of the city or 
town clerk and be made available for public inspection at any 
reasonable time. A third copy of the ordinance and all amendments 
thereto shall be given to the city or county building inspector. The fact 
that a building, structure, site, area or object has been designated a 
landmark shall be clearly indicated on all tax maps maintained by the 
county or city for such period as the designation remains in effect. 

(7) Upon the adoption of the landmarks ordinance or any amendment 
thereto, it shall be the duty of the preservation commission to give 
notice thereof to the tax supervisor of the county in which the property 
is located. The designation and any recorded restrictions upon the 
property limiting its use for preservation purposes shall be considered 
by the tax supervisor in appraising it for tax purposes. (1989, c. 706, 
s. 2; 2002-159, s. 35(m).) 

Effect of Amendments. — Session Laws “Division of Archives and History” in the intro- 
2002-159, s. 35(m), effective October 11, 2002, ductory paragraph and in subdivision (2). 
substituted “Office of Archives and History” for 

§ 160A-400.7. Historic Preservation Commission. 

Before it may designate one or more landmarks or historic districts, a 
municipality shall establish or designate a historic preservation commission. 
The municipal governing board shall determine the number of the members of 
the commission, which shall be at least three, and the length of their terms, 
which shall be no greater than four years. A majority of the members of such 
a commission shall have demonstrated special interest, experience, or educa- 
tion in history, architecture, archaeology, or related fields. All the members 
shall reside within the territorial jurisdiction of the municipality as estab- 
lished pursuant to G.S. 160A-360. The commission may appoint advisory 
bodies and committees as appropriate. 

In lieu of establishing a historic preservation commission, a municipality 
may designate as its historic preservation commission, (i) a separate historic 
districts commission or a separate historic landmarks commission established 
pursuant to this Part to deal only with historic districts or landmarks 
respectively, (ii) a planning agency established pursuant to this Article, or (111) 
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a community appearance commission established pursuant to Part 7 of this 
Article. In order for a commission or board other than the preservation 
commission to be designated, at least three of its members shall have 
demonstrated special interest, experience, or education in history, architec- 
ture, or related fields. At the discretion of the municipality the ordinance may 
also provide that the preservation commission may exercise within a historic 
district any or all of the powers of a planning agency or a community 
appearance commission. 
A county and one or more cities in the county may establish or designate a 

joint preservation commission. If a joint commission is established or desig- 
nated, the county and cities involved shall determine the residence require- 
ments of members of the joint preservation commission. (1989, c. 706, s. 2.) 

Local Modification. — Town of Nags Head: 
2003-46, s. 1. 

§ 160A-400.8. Powers of the Historic Preservation Com- 
mission. 

A preservation commission established pursuant to this Part may, within the 
zoning jurisdiction of the municipality: 

(1) Undertake an inventory of properties of historical, prehistorical, 
architectural, and/or cultural significance; 

(2) Recommend to the municipal governing board areas to be designated 
by ordinance as “Historic Districts”; and individual structures, build- 
ings, sites, areas, or objects to be designated by ordinance as “Land- 
marks’; 

(3) Acquire by any lawful means the fee or any lesser included interest, 
including options to purchase, to properties within established dis- 
tricts or to any such properties designated as landmarks, to hold, 
manage, preserve, restore and improve the same, and to exchange or 
dispose of the property by public or private sale, lease or otherwise, 
subject to covenants or other legally binding restrictions which will 

secure appropriate rights of public access and promote the preserva- 

tion of the property; 
(4) Restore, preserve and operate historic properties; 
(5) Recommend to the governing board that designation of any area as a 

historic district or part thereof, or designation of any building, 

structure, site, area, or object as a landmark, be revoked or removed 

for cause; 
(6) Conduct an educational program with respect to historic properties 

and districts within its jurisdiction; 
(7) Cooperate with the State, federal, and local governments in pursuance 

of the purposes of this Part. The governing board or the commission 

when authorized by the governing board may contract with the State, 

or the United States of America, or any agency of either, or with any 

other organization provided the terms are not inconsistent with State 

or federal law; 
(8) Enter, solely in performance of its official duties and only at reasonable 

times, upon private lands for examination or survey thereof. However, 

no member, employee or agent of the commission may enter any 

private building or structure without the express consent of the owner 

or occupant thereof; 
(9) Prepare and recommend the official adoption of a preservation ele- 

ment as part of the municipality's comprehensive plan; 
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(10) Review and act upon proposals for alterations, demolitions, or new 

construction within historic districts, or for the alteration or demoli- 

tion of designated landmarks, pursuant to this Part; and 

(11) Negotiate at any time with the owner of a building, structure, site, 

area, or object for its acquisition or its preservation, when such action 

is reasonably necessary or appropriate. (1989, c. 706, s. 2.) 

CASE NOTES 

Cited in Suhre v. Haywood County, 55 F. 
Supp. 2d 384 (W.D.N.C. 1999). 

§ 160A-400.9. Certificate of appropriateness required. 

(a) From and after the designation of a landmark or a historic district, no 

exterior portion of any building or other structure (including masonry walls, 

fences, light fixtures, steps and pavement, or other appurtenant features), nor 

above-ground utility structure nor any type of outdoor advertising sign shall be 

erected, altered, restored, moved, or demolished on such landmark or within 

such district until after an application for a certificate of appropriateness as to 

exterior features has been submitted to and approved by the preservation 

commission. The municipality shall require such a certificate to be issued by 

the commission prior to the issuance of a building permit or other permit 

granted for the purposes of constructing, altering, moving, or demolishing 

structures, which certificate may be issued subject to reasonable conditions 

necessary to carry out the purposes of this Part. A certificate of appropriate- 

ness shall be required whether or not a building or other permit is required. 

For purposes of this Part, “exterior features” shall include the architectural 

style, general design, and general arrangement of the exterior of a building or 

other structure, including the kind and texture of the building material, the 

size and scale of the building, and the type and style of all windows, doors, light 

fixtures, signs, and other appurtenant fixtures. In the case of outdoor adver- 

tising signs, “exterior features” shall be construed to mean the style, material, 

size, and location of all such signs. Such “exterior features” may, in the 

discretion of the local governing board, include historic signs, color, and 

significant landscape, archaeological, and natural features of the area. 
Except as provided in (b) below, the commission shall have no jurisdiction 

over interior arrangement and shall take no action under this section except to 

prevent the construction, reconstruction, alteration, restoration, moving, or 

demolition of buildings, structures, appurtenant fixtures, outdoor advertising 

signs, or other significant features in the district which would be incongruous 
with the special character of the landmark or district. 

(b) Notwithstanding subsection (a) of this section, jurisdiction of the com- 
mission over interior spaces shall be limited to specific interior features of 
architectural, artistic or historical significance in publicly owned landmarks; 
and of privately owned historic landmarks for which consent for interior 
review has been given by the owner. Said consent of an owner for interior 
review shall bind future owners and/or successors in title, provided such 
consent has been filed in the office of the register of deeds of the county in 
which the property is located and indexed according to the name of the owner 
of the property in the grantee and grantor indexes. The landmark designation 
shall specify the interior features to be reviewed and the specific nature of the 
commission’s jurisdiction over the interior. 

(c) Prior to any action to enforce a landmark or historic district ordinance, 
the commission shall (i) prepare and adopt rules of procedure, and (ii) prepare 
and adopt principles and guidelines not inconsistent with this Part for new 
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construction, alterations, additions, moving and demolition. The ordinance 
may provide, subject to prior adoption by the preservation commission of 
detailed standards, for the review and approval by an administrative official of 
applications for a certificate of appropriateness or of minor works as defined by 
ordinance; provided, however, that no application for a certificate of appropri- 
ateness may be denied without formal action by the preservation commission. 

Prior to issuance or denial of a certificate of appropriateness the commission 
shall take such steps as may be reasonably required in the ordinance and/or 
rules of procedure to inform the owners of any property likely to be materially 
affected by the application, and shall give the applicant and such owners an 
opportunity to be heard. In cases where the commission deems it necessary, it 
may hold a public hearing concerning the application. All meetings of the 
commission shall be open to the public, in accordance with the North Carolina 
Open Meetings Law, Chapter 143, Article 33C. 

(d) All applications for certificates of appropriateness shall be reviewed and 
acted upon within a reasonable time, not to exceed 180 days from the date the 
application for a certificate of appropriateness is filed, as defined by the 
ordinance or the commission’s rules of procedure. As part of its review 
procedure, the commission may view the premises and seek the advice of the 
Division of Archives and History or such other expert advice as it may deem 
necessary under the circumstances. 

(e) An appeal may be taken to the Board of Adjustment from the commis- 
sion’s action in granting or denying any certificate, which appeals (i) may be 
taken by any aggrieved party, (ii) shall be taken within times prescribed by the 
preservation commission by general rule, and (iii) shall be in the nature of 
certiorari. Any appeal from the Board of Adjustment’s decision in any such case 
ie iH heard by the superior court of the county in which the municipality is 
ocated. 

(f) All of the provisions of this Part are hereby made applicable to construc- 
tion, alteration, moving and demolition by the State of North Carolina, its 
political subdivisions, agencies and instrumentalities, provided however they 

shall not apply to interiors of buildings or structures owned by the State of 

North Carolina. The State and its agencies shall have a right of appeal to the 

North Carolina Historical Commission or any successor agency assuming its 

responsibilities under G.S. 121-12(a) from any decision of a local preservation 
commission. The commission shall render its decision within 30 days from the 

date that the notice of appeal by the State is received by it. The current edition 

of the Secretary of the Interior’s Standards for Rehabilitation and Guidelines 

for Rehabilitating Historic Buildings shall be the sole principles and guidelines 

used in reviewing applications of the State for certificates of appropriateness. 

The decision of the commission shall be final and binding upon both the State 
and the preservation commission. (1989, c. 706, s. 2.) 

Local Modification. — City of Raleigh: 
1993:0c:(1 68, s.\1- 

§ 160A-400.10. Conflict with other laws. 

Whenever any ordinance adopted pursuant to this Part requires a longer 

waiting period or imposes other higher standards with respect to a designated 

historic landmark or district than are established under any other statute, 

charter provision, or regulation, this Part shall govern. Whenever the provi- 

sions of any other statute, charter provision, ordinance or regulation require a 

longer waiting period or impose other higher standards than are established 

under this Part, such other statute, charter provision, ordinance or regulation 

shall govern. (1989, c. 706, s. 2.) 
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§ 160A-400.11. Remedies. 

In case any building, structure, site, area or object designated as a historic 

landmark or located within a historic district designated pursuant to this Part 

is about to be demolished whether as the result of deliberate neglect or 

otherwise, materially altered, remodeled, removed or destroyed, except, in 

compliance with the ordinance or other provisions of this Part, the city or 

county, the historic preservation commission, or other party aggrieved by such 

action may institute any appropriate action or proceedings to prevent such 

unlawful demolition, destruction, material alteration, remodeling or removal, 

to restrain, correct or abate such violation, or to prevent any illegal act or 

conduct with respect to such building, structure, site, area or object. Such 

remedies shall be in addition to any others authorized by this Chapter for 

violation of a municipal ordinance. (1989, c. 706, s. 2.) 

CASE NOTES 

Cited in Suhre v. Haywood County, 55 F. 
Supp. 2d 384 (W.D.N.C. 1999). 

§ 160A-400.12. Appropriations. 

A city or county governing board is authorized to make appropriations to a 

historic preservation commission established pursuant to this Part in any 

amount that it may determine necessary for the expenses of the operation of 

the commission, and may make available any additional amounts necessary 

for the acquisition, restoration, preservation, operation, and management of 

historic buildings, structures, sites, areas or objects designated as historic 

landmarks or within designated historic districts, or of land on which such 

buildings or structures are located, or to which they may be removed. (19839, c. 

706, s. 2.) 

§ 160A-400.13. Certain changes not prohibited. 

Nothing in this Part shall be construed to prevent the ordinary maintenance 

or repair of any exterior architectural feature in a historic district or of a 

landmark which does not involve a change in design, material or appearance 

thereof, nor to prevent the construction, reconstruction, alteration, restoration, 
moving or demolition of any such feature which the building inspector or 
similar official shall certify is required by the public safety because of an 
unsafe or dangerous condition. Nothing in this Part shall be construed to 
prevent a property owner from making any use of his property that is not 
prohibited by other law. Nothing in this Part shall be construed to prevent a) 
the maintenance, or b) in the event of an emergency the immediate restoration, 
of any existing above-ground utility structure without approval by the preser- 
vation commission. (1989, c. 706, s. 2.) 

§ 160A-400.14. Delay in demolition of landmarks and 
buildings within historic district. 

(a) An application for a certificate of appropriateness authorizing the 
relocation, demolition or destruction of a designated landmark or a building, 
structure or site within the district may not be denied except as provided in 
subsection (c). However, the effective date of such a certificate may be delayed 
for a period of up to 365 days from the date of approval. The maximum period 
of delay authorized by this section shall be reduced by the commission where 
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it finds that the owner would suffer extreme hardship or be permanently 
deprived of all beneficial use of or return from such property by virtue of the 

delay. During such period the preservation commission shall negotiate with 

the owner and with any other parties in an effort to find a means of preserving 

the building or site. If the preservation commission finds that a building or site 

within a district has no special significance or value toward maintaining the 

character of the district, it shall waive all or part of such period and authorize 
earlier demolition, or removal. 

If the commission or planning agency has voted to recommend designation of 

a property as a landmark or designation of an area as a district, and final 

designation has not been made by the local governing board, the demolition or 

destruction of any building, site, or structure located on the property of the 

proposed landmark or in the proposed district may be delayed by the 

commission or planning agency for a period of up to 180 days or until the local 

governing board takes final action on the designation, whichever occurs first. 

(b) The governing board of any municipality may enact an ordinance to 

prevent the demolition by neglect of any designated landmark or any building 

or structure within an established historic district. Such ordinance shall 

provide appropriate safeguards to protect property owners from undue eco- 

nomic hardship. 
(c) An application for a certificate of appropriateness authorizing the 

demolition or destruction of a building, site, or structure determined by the 

State Historic Preservation Officer as having statewide significance as defined 

in the criteria of the National Register of Historic Places may be denied except 

where the commission finds that the owner would suffer extreme hardship or 

be permanently deprived of all beneficial use or return by virtue of the denial. 

(1989, c. 706, s. 2; 1991, c. 514, s. 1.) 

Part 4. Acquisition of Open Space. 

§ 160A-401. Legislative intent. 

It is the intent of the General Assembly in enacting this Part to provide a 

means whereby any county or city may acquire, by purchase, gift, grant, 

bequest, devise, lease, or otherwise, and through the expenditure of public 

funds, the fee or any lesser interest or right in real property in order to 

preserve, through limitation of their future use, open spaces and areas for 

public use and enjoyment. (1963, c. 1129, s. 1; 1971, c. 698, s. 1.) 

Local Modification. — Guilford and cities Planning and Land Use Regulation: The Need 

of Greensboro and High Point: 1987, c.669,s.1. — for Consistency,” see 14 Wake Forest L. Rev. 81 

Legal Periodicals. — For comment, “Urban (1978). 

CASE NOTES 

Cited in Hyatt v. Town of Lake Lure, 225 F. 

Supp. 2d 647, 2002 U.S. Dist. LEXIS 16862 

(W.D.N.C. 2002). 

§ 160A-402. Finding of necessity. 

The General Assembly finds that the rapid growth and spread of urban 

development in the State is encroaching upon, or eliminating, many open areas 

and spaces of varied size and character, including many having significant 

scenic or esthetic values, which areas and spaces if preserved and maintained 

in their present open state would constitute important physical, social, 
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esthetic, or economic assets to existing and impending urban development. 
The General Assembly declares that it is necessary for sound and proper urban 
development and in the public interest of the people of this State for any county 
or city to expend or advance public funds for, or to accept by purchase, gift, 
grant, bequest, devise, lease, or otherwise, the fee or any lesser interest or 
right in real property so as to acquire, maintain, improve, protect, limit the 
future use of, or otherwise conserve open spaces and areas within their 
respective jurisdictions as defined by this Article. 

The General Assembly declares that the acquisition of interests or rights in 
real property for the preservation of open spaces and areas constitutes a public 
purpose for which public funds may be expended or advanced. (1963, c. 1129, 
s. 2; 1971, c. 698, s. 1.) 

CASE NOTES 

Cited in River Birch Assocs. v. City of Ra- 
leigh, 326 N.C. 100, 388 S.E.2d 538 (1990). 

§ 160A-403. Counties or cities authorized to acquire and 
reconvey real property. 

Any county or city in the State may acquire by purchase, gift, grant, bequest, 
devise, lease, or otherwise, the fee or any lesser interest, development right, 
easement, covenant, or other contractual right of or to real property within its 
respective jurisdiction, when it finds that the acquisition is necessary to 
achieve the purposes of this Part. Any county or city may also acquire the fee 
to any property for the purpose of conveying or leasing the property back to its 
original owner or other person under covenants or other contractual arrange- 
ments that will limit the future use of the property in accordance with the 
purposes of this Part, but when this is done, the property may be conveyed 
back to its original owner but to no other person by private sale. (1963, c. 1129, 
Sure eS Wi bule we Sissi hdl) 

Local Modification. — Guilford and cities of Preservation and Preservation Law,” see 11 

of Greensboro and High Point: 1987, c. 669,s.2. N.C. Cent. L.J. 214 (1980). 
Legal Periodicals. — For article, “A Decade 

§ 160A-404. Joint action by governing bodies. 

Any county or city may enter into any agreement with any other county or 
city for the purpose of jointly exercising the authority granted by this Part. 
(1963).c."1129%s, 4 T9711. .c O9S@s en.) 

§ 160A-405. Powers of governing bodies. 

Any county or city, in order to exercise the authority granted by this Part, 
may: 

(1) Enter into and carry out contracts with the State or federal govern- 
ment or any agencies thereof under which grants or other assistance 
are made to the county or city; 

(2) Accept any assistance or funds that may be granted by the State or 
federal government with or without a contract; 

(3) secs to and comply with any reasonable conditions imposed upon 
erants; 

(4) Make expenditures from any funds so granted. (1963, c. 1129, s. 5; 
LOU ia, GOSVsriy 
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Legal Periodicals. — For article, “A Decade 
of Preservation and Preservation Law,” see 11 

N.C. Cent. L.J. 214 (1980). 

§ 160A-406. Appropriations authorized. 

For the purposes set forth in this Part, a county or city may appropriate 

funds not otherwise limited as to use by law. (1963, c. 1129, s. 6; 1971, c. 698, 

s. 1; 1973, c. 426, s. 60; 1975, c. 664, s. 14.) 

§ 160A-407. Definitions. 

(a) For the purpose of this Part an “open space” or “open area” is any space 

or area (i) characterized by great natural scenic beauty or (ii) whose existing 

openness, natural condition, or present state of use, if retained, would enhance 

the present or potential value of abutting or surrounding urban development, 

or would maintain or enhance the conservation of natural or scenic resources. 

(b) For the purposes of this Part “open space” or “open area” and the “oublic 

use and enjoyment” of interests or rights in real property shall also include 

open space land and open space uses. The term “open space land” means any 

undeveloped or predominantly undeveloped land in an urban area that has 

value for one or more of the following purposes: (i) park and recreational 

purposes, (ii) conservation of land and other natural resources, or (iii) historic 

or scenic purposes. The term “open space uses” means any use of open space 

land for (i) park and recreational purposes, (ii) conservation of land and other 

natural resources, or (iii) historic or scenic purposes. (1963, c. 1129, s. 7; 1969, 

Pepys 1 1971, c. 698; s. 1.) 

Local Modification. — Guilford: 1987, c. 
669, s. 5; Orange: 1991, c. 246, s. 4; cities of 
Greensboro and High Point: 1987, c. 669, s. 5. 

$§§ 160A-408 through 160A-410: Reserved for future codification pur- 

poses. 

Part 5. Building Inspection. 

§ 160A-411. Inspection department. 

Every city in the State is hereby authorized to create an inspection 

department, and may appoint one or more inspectors who may be given the 

titles of building inspector, electrical inspector, plumbing inspector, housing 

inspector, zoning inspector, heating and air-conditioning inspector, fire preven- 

tion inspector, or deputy or assistant inspector, or such other titles as may be 

generally descriptive of the duties assigned. The department may be headed by 

a superintendent or director of inspections. Every city shall perform the duties 

and responsibilities set forth in G.S. 160A-412 either by: (i) creating its own 

inspection department; (ii) creating a joint inspection department in coopera- 

tion with one or more other units of local government, pursuant to G.S. 

160A-413 or Part 1 of Article 20 of this Chapter; (iii) contracting with another 

unit of local government for the provision of inspection services pursuant to 

Part 1 of Article 20 of this Chapter; or (iv) arranging for the county in which it 

is located to perform inspection services within the city’s jurisdiction as 

authorized by G.S. 160A-418 and G.S. 160A-360. Such action shall be taken no 

later than the applicable date in the schedule below, according to the city’s 

population as published in the 1970 United States Census: 
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Cities over 75,000 population — July 1, 1979 
Cities between 50,001 and 75,000 — July 1, 1981 
Cities between 25,001 and 50,000 — July 1, 1983 
Cities 25,000 and under — July 1, 1985. 
In the event that any city shall fail to provide inspection services by the date 

specified above or shall cease to provide such services at any time thereafter, 
the Commissioner of Insurance shall arrange for the provision of such services, 
either through personnel employed by his department or through an arrange- 
ment with other units of government. In either event, the Commissioner shall 
have and may exercise within the city’s jurisdiction all powers made available 
to the city council with respect to building inspection under Part 5 of Article 19, 
and Part 1 of Article 20 of this Chapter. Whenever the Commissioner has 
intervened in this manner, the city may assume provision of inspection 
services only after giving the Commissioner two years’ written notice of its 
intention to do so; provided, however, that the Commissioner may waive this 
requirement or permit assumption at an earlier date if he finds that such 
earlier assumption will not unduly interfere with arrangements he has made 
for the provision of those services. (1969, c. 1065, s. 1; 1971, c. 698, s. 1; 1977, 
c. 531, s. 5.) 

Local Modification. — (As to Part 5) City of 
Durham: 1998, c. 288, s. 1. 

Legal Periodicals. — For comment, “Urban 
Planning and Land Use Regulation: The Need 
for Consistency,” see 14 Wake Forest L. Rev. 81 
(1978). 

CASE 

Purpose. — One of the specific purposes of 
G.S. 160A-411 to 160A-425 is to promote the 
safety of the general public. Lynn v. Overlook 
Dev., 328 N.C. 689, 403 S.E.2d 469 (1991). 

Local Laws Providing for Performance 
of Inspections Unconstitutional. — Inspec- 
tions pursuant to the State Building Code af- 
fect health and sanitation, thus acts that al- 
tered the legislative directive of this section 
that the city shall determine who will perform 
the inspections under the Code were local leg- 
islation that shifted responsibility for enforce- 
ment of laws affecting the health of the public 
and were barred under Art. II, § 24 of the 
Constitution. City of New Bern v. New Bern- 
Craven County Bd. of Educ., 338 N.C. 430, 450 
S.E.2d 735 (1994). 

Acts Shifting Responsibility for Inspec- 
tions Created Unreasonable Classifica- 
tion. — No rational basis justified the separa- 
tion of New Bern from all other cities in North 
Carolina for special legislative attention re- 
garding the designation of an appropriate in- 
spection department, and acts which shifted 
the responsibility for enforcing the building 
code from New Bern to Craven County created 
an unreasonable classification and were there- 
fore local acts. City of New Bern v. New Bern- 
Craven County Bd. of Educ., 338 N.C. 480, 450 
S.E.2d 735 (1994). 

Failure of City and County to Agree on 

For note, “Municipal Liability for Negligent 
Inspections in Sinning v. Clark — A ‘Hollow’ 
Victory for the Public Duty Doctrine,” see 18 
Campbell L. Rev. 241 (1996). 

NOTES 

Provision of Inspection Services. — This 
section does not mandate that the city and the 
county must agree regarding the provision of 
inspection services; rather, it provides the op- 
tions available to the city in determining who 
shall perform the inspections, one of which is 
arranging for the county to perform them, and 
if the city fails to provide inspection services via 
any of the four options, the statute dictates that 
the Commissioner of Insurance shall arrange 
for the provision of the services. The legislature 
does not need to intervene in the process should 
the county and the city fail to agree; instead, 
the legislature has provided that the Commis- 
sioner of Insurance shall do so should the city 
fail to follow the requirements of the statute. 
City of New Bern v. New Bern-Craven County 
Bd. of Educ., 338 N.C. 4380, 450 S.E.2d 735 
(1994). 

Liability of Building Inspector. — The 
chief building inspector of the city of 
Wilmington was a “public official” of the city, 
who was engaged in the performance of govern- 
mental duties involving the exercise of judg- 
ment and discretion in determining whether 
plaintiffs’ greenhouses were constructed in 
compliance with the applicable law; therefore, 
he could not be liable to plaintiffs in an action 
based on his inspection of plaintiffs’ green- 
houses where there was neither sufficient alle- 
gation nor forecast of evidence that he acted 
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maliciously or corruptly or outside of and be- 

yond the scope of his duties, and summary 

judgment dismissing the action as to him was 

proper. Pigott v. City of Wilmington, 50 Net 

App. 401, 273 S.E.2d 752, cert. denied, 303 N.C. 

181, 280 S.E.2d 453 (1981). 
While this Part and N.C. Building Code G:S. 

105 imposed a duty on the part of the city and 

its building inspectors to properly carry out 

enumerated enforcement powers, such powers 

fell within the city’s statutory police powers, 
and consequently, the duty owed was not to the 
plaintiffs, individually, but to the general pub- 

lic; there being no duty owed to plaintiffs, their 

allegations charging city building inspector 

with negligence clearly did not state a claim 

upon which relief could be granted. Lynn v. 

Overlook Dev., 98 N.C. App. 75, 389 S.E.2d 609 

(1990). 
The trial court did not err in dismissing 

plaintiffs’ complaint in that, as a matter of law, 

the acts or omissions of a city building inspector 

did not cause the damages of which plaintiffs 

complained, that is, their purchase of a house 

that was unfit for habitation. Lynn v. Overlook 

Dev., 328 N.C. 689, 403 S.E.2d 469 (1991). 

Special Duty Exception. — To bring them- 

selves within the special duty exception to the 

public duty doctrine, plaintiffs must show that 

ART. 19. DEVELOPMENT §160A-412 

an actual promise was made to create the 
special duty, the promise was reasonably relied 
upon by plaintiffs, and that the plaintiffs’ injury 
was causally related to such reliance. Sinning v. 
Clark, 119 N.C. App. 515, 459 S.E.2d 71 (1995). 

The provisions of G.S. G.S. 160A-411 et seq. 
and the North Carolina State Building Code 
did not create a special duty owed by defen- 
dants to plaintiffs over and above the duty 
owed to the general public; thus, the allegations 
of plaintiffs’ complaint were insufficient to state 
a claim for relief for negligence. Sinning v. 
Clark, 119 N.C. App. 515, 459 S.E.2d 71 (1995). 
Exception Not Shown. — Dismissal of 

plaintiffs’ negligence action against building 
inspector and county was proper where plain- 
tiff homeowners did not fall within either ex- 
ception to the public duty doctrine as they did 
not show a special relationship or special duty 
between themselves and the defendants. 
Moseley v. L & L Constr., Inc., 123 N.C. App. 79, 
ATS E-2d 17241996). 

Cited in First Am. Fed. Sav. & Loan Ass'n v. 

Royall, 77 N.C. App. 131, 334 S.E.2d 792 

(1985); Law Bldg. of Asheboro, Inc. v. City of 

Asheboro, 108 N.C. App. 182, 423 S.E.2d 93 

(1992): Hyatt v. Town of Lake Lure, 225 F. 

Supp. 2d 647, 2002 U.S. Dist. LEXIS 16862 

(W.D.N.C. 2002). 

-§ 160A-411.1. Qualifications of inspectors. 

On and after the applicable date set forth in the schedule in G.S. 160A-411, 

no city shall employ an inspector to enforce the State Building Code as a 

member of a city or joint inspection department who does not have one of the 

following types of certificates issued by the North Carolina Code Officials 

Qualification Board attesting to his qualifications to hold such position: (i) a 

probationary certificate, valid for one year only; (ii) a standard certificate; or 

(iii) a limited certificate which shall be valid only as an authorization for him 

to continue in the position held on the date specified in G.S. 143-151.13(c) and 

which shall become invalid if he does not successfully complete in-service 

training specified by the Qualification Board within the period specified in G.S. 

143-151.13(c). An inspector holding one of the above certificates can be 

promoted to a position requiring a higher level certificate only upon issuance 

by the Board of a standard certificate or probationary certificate appropriate 

for such new position. (1977, c. 531, s. 6.) 

Cross References. — As to the North Caro- 

lina Code Officials Qualification Board, and 
certification of Code-enforcement officials, see 

G.S. 143-151.8 through 143-151.20. 

§ 160A-412. Duties and responsibilities. 

The duties and responsibilities 

inspectors therein shall be to enforce wi 

and local laws relating to 
(1) The construction of buildings 

(2) The installation of such facilities as 

of an inspection department and of the 

thin their territorial jurisdiction State 

and other structures; 
plumbing systems, electrical 

systems, heating systems, refrigeration systems, and air-conditioning 

systems; 
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(3) The maintenance of buildings and other structures in a safe, sanitary, 
and healthful condition; 

(4) Other matters that may be specified by the city council. 
These duties shall include the receipt of applications for permits and the 
issuance or denial of permits, the making of any necessary inspections, the 
issuance or denial of certificates of compliance, the issuance of orders to correct 
violations, the bringing of judicial actions against actual or threatened 
violations, the keeping of adequate records, and any other actions that may be 
required in order adequately to enforce those laws. The city council shall have 
the authority to enact reasonable and appropriate provisions governing the 
enforcement of those laws. (1969, c. 1065, s. 1; 1971, c. 698, s. 1.) 

Legal Periodicals. — For note, “Municipal 
Liability for Negligent Inspections in Sinning v. 

Clark — A ‘Hollow’ Victory for the Public Duty 
Doctrine,” see 18 Campbell L. Rev. 241 (1996). 

CASE NOTES 

Plaintiff stated a claim for mandamus to 
compel town and zoning administrator to scru- 
tinize alleged violations of zoning ordinance by 
alleging that zoning administrator failed to 
enforce the ordinance; plaintiff’s request that 
the alleged violations be corrected, the fact that 
she was an adjacent property owner subject to 
the same zoning restrictions, and the fact that 

assert her legal right to enforcement of the 
ordinance. Midgette v. Pate, 94 N.C. App. 498, 
380 S.E.2d 572 (1989). 

Cited in First Am. Fed. Sav. & Loan Ass'n v. 
Royall, 77 N.C. App. 131, 334 S.E.2d° 792 
(1985); Hyatt v. Town of Lake Lure, 225 F. 
Supp. 2d 647, 2002 U.S. Dist. LEXIS 16862 
(W.D.N.C. 2002). 

she alleged special damages were sufficient to 

§ 160A-413. Joint inspection department; other arrange- 
ments. 

A city council may enter into and carry out contracts with another city, 
county, or combination thereof under which the parties agree to create and 
support a joint inspection department for the enforcement of State and local 
laws specified in the agreement. The governing boards of the contracting 
parties are authorized to make any necessary appropriations for this purpose. 

In lieu of a joint inspection department, a city council may designate an 
inspector from any other city or county to serve as a member of its inspection 
department with the approval of the governing body of the other city or county. 
A city may also contract with an individual who is not a city or county employee 
but who holds one of the applicable certificates as provided in G.S. 160A-411.1 
or G.S. 153A-351.1 or with the employer of an individual who holds one of the 
applicable certificates as provided in G.S. 160A-411.1 or G.S. 153A-351.1. The 
inspector, if designated from another city or county under this section, shall, 
while exercising the duties of the position, be considered a municipal employee. 
The city shall have the same potential liability, if any, for inspections 
conducted by an individual who is not an employee of the city as it does for an 
individual who is an employee of the city. The company or individual with 
whom the city contracts shall have errors and omissions and other insurance 
coverage acceptable to the city. 

The city council of any city may request the board of county commissioners 
of the county in which the city is located to direct one or more county building 
inspectors to exercise their powers within part or all of the city’s jurisdiction, 
and they shall thereupon be empowered to do so until the city council officially 
withdraws its request in the manner provided in G.S. 160A-360(g). (1969, c. 
1065, s. 1; 1971, c. 698, s. 1; 1973, c. 426, s. 64; 1993, c. 232, s. 3; 1999-372, s. 
3; 2001-278, s. 2.) 
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Local Modification. — Town of Hills- 

borough: 1997-407, s. 1. 

ART. 19. DEVELOPMENT §160A-415 

CASE NOTES 

Cited in City of New Bern v. New Bern- 
Craven County Bd. of Educ., 338 N.C. 430, 450 
S.E.2d 735 (1994). 

§ 160A-414. Financial support. 

The city council may appropriate for the support of the inspection depart- 

ment any funds that it deems necessary. It may provide for paying inspectors 

fixed salaries or it may reimburse them for their services by paying over part 

or all of any fees collected. It shall have power to fix reasonable fees for 

issuance of permits, inspections, and other services of the inspection depart- 

ment. (1969, c. 1065, s. 1; 1971, c. 698, s. 1.) 

OPINIONS OF ATTORNEY GENERAL 

Statutorily Obligated Services to School 
System. — Any agreement between a county 
school system and a county or municipality 
which obligates the school system to pay the 
county or municipality “development charges” 

which the county or municipality is statutorily 
obligated to provide would be null and void as 
contrary to legislative intent. See opinion of 
Attorney General to The Honorable J. Sam 
Ellis House of Representatives, 1998 N.C.A.G. 

under the guise of consideration for services 41 (10/13/98). 

-§ 160A-415. Conflicts of interest. 

No member of an inspection department shall be financially interested or 

employed by a business that is financially interested in the furnishing of labor, 

material, or appliances for the construction, alteration, or maintenance of any 

building within the city’s jurisdiction or any part or system thereof, or in the 

making of plans or specifications therefor, unless he is the owner of the 

building. No member of an inspection department or other individual or an 

employee of a company contracting with a city to conduct inspections shall 

engage in any work that is inconsistent with his or her duties or with the 

interest of the city, as determined by the city. The city must find a conflict of 

interest if any of the following is the case: 

(1) If the individual, company, or employee of a company contracting to 

perform inspections for the city has worked for the owner, developer, 

contractor, or project manager of the project to be inspected within the 

last two years. 
(2) If the individual, company, or employee of a company contracting to 

perform inspections for the city is closely related to the owner, 

developer, contractor, or project manager of the project to be in- 

spected. 
(3) If the individual, company, or employee of a company contracting to 

perform inspections for the city has a financial or business interest in 

the project to be inspected. 

The provisions of this section do not apply toa firefighter whose primary duties 

are fire suppression and rescue, but who engages in some fire inspection 

activities as a secondary responsibility of the firefighter’s employment as a 

firefighter, except no firefighter may inspect any work actually done, or 

materials or appliances supplied, by the firefighter or the firefighter’s business 

within the preceding six years. (1969, c. LOGS. OTH, 'c. G98 Ese; 1993, c. 

$39.15. 4; 1998-122, s. 1; 1999-372, 5.4.) 
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OPINIONS OF ATTORNEY GENERAL 

Inspector Prohibited from Furnishing electric door openers within city’s jurisdiction. 
Labor and Materials Within City. — This See opinion of Attorney General to Mr. David A. 
section prohibits a plumbing and mechanical Holec, Lumberton City Attorney, 51 N.C.A.G. 7 
inspector from furnishing labor and materials (1981). 
for installation and repair of garage doors and 

§ 160A-416. Failure to perform duties. 

If any member of an inspection department shall willfully fail to perform the 
duties required of him by law, or willfully shall improperly issue a permit, or 
shall give a certificate of compliance without first making the inspections. 
required by law, or willfully shall improperly give a certificate of compliance, 
he shall be guilty of a Class 1 misdemeanor. (1969, c. 1065, s. 1; 1971, c. 698, 
s. 1; 1993, c. 539, s. 1089; 1994, Ex. Sess., c. 24, s. 14(c).) 

§ 160A-417. Permits. 

(a) No person shall commence or proceed with: 
(1) The construction, reconstruction, alteration, repair, movement to 

another site, removal, or demolition of any building or structure, 
(2) The installation, extension, or general repair of any plumbing system, 
(3) The installation, extension, alteration, or general repair of any heating 

or cooling equipment system, or 
(4) The installation, extension, alteration, or general repair of any elec- 

trical wiring, devices, appliances, or equipment, 
without first securing from the inspection department with jurisdiction over 
the site of the work any and all permits required by the State Building Code 
and any other State or local laws applicable to the work. A permit shall be in 
writing and shall contain a provision that the work done shall comply with the 
State Building Code and all other applicable State and local laws. Nothing in 
this section shall require a city to review and approve residential building 
plans submitted to the city pursuant to Section R-110 of Volume VII of the 
North Carolina State Building Code; provided that the city may review and 
approve such residential building plans as it deems necessary. No permits 
shall be issued unless the plans and specifications are identified by the name 
and address of the author thereof, and if the General Statutes of North 
Carolina require that plans for certain types of work be prepared only by a 
registered architect or registered engineer, no permit shall be issued unless the 
plans and specifications bear the North Carolina seal of a registered architect 
or of a registered engineer. When any provision of the General Statutes of 
North Carolina or of any ordinance requires that work be done by a licensed 
specialty contractor of any kind, no permit for the work shall be issued unless 
the work is to be performed by such a duly licensed contractor. No permit 
issued under Articles 9 or 9C of Chapter 143 shall be required for any 
construction, installation, repair, replacement, or alteration costing five thou- 
sand dollars ($5,000) or less in any single family residence or farm building 
unless the work involves: the addition, repair or replacement of load bearing 
structures; the addition (excluding replacement of same size and capacity) or 
change in the design of plumbing; the addition, replacement or change in the 
design of heating, air conditioning, or electrical wiring, devices, appliances, or 
equipment; the use of materials not permitted by the North Carolina Uniform 
Residential Building Code; or the addition (excluding replacement of like grade 
of fire resistance) of roofing. Violation of this section shall constitute a Class 1 
misdemeanor. 
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(b) No permit shall be issued pursuant to subsection (a) for any land- 

disturbing activity, as defined in G.S. 113A-52(6), for any activity covered by 

G.S. 113A-57, unless an erosion and sedimentation control plan has been 

approved by the Sedimentation Pollution Control Commission pursuant to 

GS. 113A-54(d)(4) or by a local government pursuant to G.S. 113A-61 for the 

site of the activity or a tract of land including the site of the activity. (1905, c. 

506, s. 26; Rev., s. 2986; 1915, c. 192, s. 3; C.5-s2748:1957, er SPT 1969," ¢: 

1065, s. 1; 1971, c. 698, s. 1; 1973, c. 426, s. 65; 1981, c. OTT NSE IANO BS CLOT 

s. 3; c. 614, s. 1; 1987 (Reg. Sess., 1988), c. 1000, s. 2; 1993, c. 539, s. 1090; 1994, 

Ex. Sess., c. 24, s. 14(c); 1998 (Reg. Sess., 1994), c. 741, s. 2; 2002-165, s. 2.20.) 

Local Modification. — Alamance: 1993, c. 

381, s. 2; Cumberland: 1995 (Reg. Sess., 1996), 

c. 732, s. 1; Edgecomb: 1983, c. 614; Nash: 1983, 

ce. 614; Scotland: 1995, c. 124, s. 1; Wilson: 1983, 

c. 614; town of Sunset Beach: 1997-63; 1997- 

407, s. 1; town of Wrightsville Beach: 1989, c. 

611, s. 1. 
Cross References. — For provisions speci- 

fying that permits required for installation, 

alteration, or restoration of any insulation or 

other materials or energy utilization equip- 
ment designed or intended to meet the State 

Building Code requirements for insulation and 

utilization standards meet all requirements of 

G.S. 153A-357 or this section, see G.S. 143- 

151.30. 
Effect of Amendments. — Session Laws 

2002-165, s. 2.20, effective October 23, 2002, 

“erosion and sedimentation contro!” for “erosion 

control” in subsection (b). 

CASE NOTES 

Editor’s Note. — Some of the cases cited 

below were decided under former G.S. 160-122 

and prior similar provisions. 

As to necessity for owner to obtain a 

permit before constructing or repairing a 

building under former statutory provi- 

sions, see State v. Eubanks, 154 N.C. 628, 70 

S.E. 466 (1911); Warner v. W & O, Inc., 263 N.C. 

37, 1388 S.E.2d 782 (1964). 

Effect of Issuance of Permit on Owner’s 

Rights. — If a property owner, in good faith, 

makes expenditures in reliance on a building 

permit issued to him, his right to construct the 

building will be protected as an existing use 

upon later amendment of the municipal zoning 

regulations; however, the mere issuance of a 

building permit alone creates no property right 

in him, and he may not remain inactive and 

thereby deny the municipality the right to 

make needed changes in its ordinances. Warner 

vy. W & O, Inc., 263 N.C. 37, 138 S.E.2d 782 

(1964). 
Mandamus Held Proper Remedy. — 

Where a city, under an ordinance, with legisla- 

tive authority in such matters, issued a permit 

to build an additional room to a residence, but 

thereafter recalled the permit pending the set- 

tlement of a dispute as to whether it would be 

situated upon an alley claimed to have been 

widened, upon the finding by the jury that the 

alley had not been widened and that the room 

would not be thereon, mandamus was the 

proper remedy, though the form of the issue 

was incorrect. Clinard v. City of Winston-Sa- 

lem, 173 N.C. 356, 91 S.E. 1039 (1917). 

Ordinance Held Void for Lack of Unifor- 

mity. — City ordinance providing that no per- 

son should erect within the city limits any 

house or building of any kind, or add to, im- 

prove or change any building, without first 

obtaining permission from the board of alder- 

men, was void, for the reason that it did not 

prescribe a uniform rule of action for governing 

the exercises of the discretion of the aldermen, 

but on the contrary, left the rights of property 

subject to their arbitrary discretion. State v. 

Tenant, 110 N.C. 609, 14 S.E. 387 (1892). 

Negligence Actionable Only if Proxi- 

mate Cause of Injury. — Although the viola- 

tion of a statute which imposes a duty upon the 

city building inspector in order to promote the 

safety of the public, including the plaintiffs, 

may be negligence per se, such negligence is 

actionable only if it is the proximate cause of 

injury to the plaintiff. Lynn v. Overlook Dev., 

398 N.C. 689, 403 S.E.2d 469 (1991). 

Permit issued to respondent was not a 

building permit under § 160A-385(b) al- 

though the zoning administrator stated that 

the permit that was issued to respondent was 

the equivalent of a building permit where the 

permit did not contain the compliance provision 

required by this section and in the notice sent 

to adjoining property owners, the zoning ad- 

ministrator referred to respondent’s permit as a 

“zoning permit.” Simpson v. City of Charlotte, 

115 NC. App. 51, 443 S.E.2d 772 (1994). 
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§ 160A-418. Time limitations on validity of permits. 

A permit issued pursuant to G.S. 160A-417 shall expire by limitation six 
months, or any lesser time fixed by ordinance of the city council, after the date 
of issuance if the work authorized by the permit has not been commenced. If 
after commencement the work is discontinued for a period of 12 months, the 
permit therefor shall immediately expire. No work authorized by any permit 
that has expired shall thereafter be performed until a new permit has been 
secured. (1969, c. 1065, s. 1; 1971, c. 698, s. 1.) 

§ 160A-419. Changes in work. 

After a permit has been issued, no changes or deviations from the terms of 
the application, plans and specifications, or the permit, except where changes 
or deviations are clearly permissible under the State Building Code, shall be 
made until specific written approval of proposed changes or deviations has 
been obtained from the inspection department. (1969, c. 1065, s. 1; 1971, c. 698, 
s. 1.) 

§ 160A-420. Inspections of work in progress. 

As the work pursuant to a permit progresses, local inspectors shall make as 
many inspections thereof as may be necessary to satisfy them that the work is 
being done according to the provisions of any applicable State and local laws 
and of the terms of the permit. In exercising this power, members of the 
inspection department shall have a right to enter on any premises within the 
jurisdiction of the department at all reasonable hours for the purposes of 
inspection or other enforcement action, upon presentation of proper creden- 
Hale (i969 CLOUD. c ale LUCY CO. Gtclss) 

Cross References. — As to inspections by 
the energy and insulation inspector during the 
installation, alteration, or restoration of any 
insulation or other materials or energy utiliza- 

tion equipment designed or intended to meet 
the State Building Code requirements for insu- 
lation and energy utilization standards, see 
G.S. 148-151.32. 

CASE NOTES 

Inspector’s Negligence Actionable Only 
If Proximate Cause of Injury. — Although 
the violation of a statute which imposes a duty 
upon the city building inspector in order to 
promote the safety of the public, including the 
plaintiffs, may be negligence per se, such neg- 
ligence is actionable only if it is the proximate 
cause of injury to the plaintiff. Lynn v. Overlook 
Dey., 328 N.C. 689, 403 S.E.2d 469 (1991). 
Notice of Necessary Inspections Re- 

quired. — This section only requires that the 
building inspector make inspections of work in 
progress when “necessary.” This section and the 

§ 160A-421. Stop orders. 

Building Code contemplate that the permit 
holder or his agent will notify the inspection 
department that the work for the necessary 
inspections is ready, and where plaintiffs have 
not alleged that the city building inspector was 
notified or that he failed to make any “neces- 
sary’ inspections, plaintiffs’ allegations did not 
state a claim upon which relief can be granted. 
Lynn v. Overlook Dev., 328 N.C. 689, 403 S.E.2d 
469 (1991). 

Cited in Pigott v. City of Wilmington, 50 N.C. 
App. 401, 273 S.E.2d 752 (1981). 

(a) Whenever any building or structure or part thereof is being demolished, 
constructed, reconstructed, altered, or repaired in a hazardous manner, or in 
substantial violation of any State or local building law, or in a manner that 
endangers life or property, the appropriate inspector may order the specific 
part of the work that is in violation or presents such a hazard to be 
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immediately stopped. The stop order shall be in writing, directed to the person 

doing the work, and shall state the specific work to be stopped, the specific 

reasons therefor, and the conditions under which the work may be resumed. 

-(b) The owner or builder may appeal from a stop order involving alleged 

violation of the State Building Code or any approved local modification thereof 

to the North Carolina Commissioner of Insurance or his designee within a 

period of five days after the order is issued. Notice of appeal shall be given in 

writing to the Commissioner of Insurance or his designee, with a copy to the 

local inspector. The Commissioner of Insurance or his designee shall promptly 

conduct an investigation and the appellant and the inspector shall be permit- 

ted to submit relevant evidence. The Commissioner of Insurance or his 

designee shall as expeditiously as possible provide a written statement of the 

decision setting forth the facts found, the decision reached, and the reasons for 

the decision. Pending the ruling by the Commissioner of Insurance or his 

designee on an appeal no further work shall take place in violation of a stop 

order. In the event of dissatisfaction with the decision, the person affected shall 

have the options of: 
(1) Appealing to the Building Code Council, or 

(2) Appealing to the Superior Court as provided in G.S. 143-141. 

(c) The owner or builder may appeal from a stop order involving alleged 

violation of a local zoning ordinance by giving notice of appeal in writing to the 

board of adjustment. The appeal shall be heard and decided within the period 

established by the ordinance, or if none is specified, within a reasonable time. 

No further work shall take place in violation of a stop order pending a ruling. 

(d) Violation of a stop order shall constitute a Class 1 misdemeanor. (1969, 

c. 1065, s. 1; 1971, c. 698, s. 1; 1983, c. 377, s. 5; 1989, c. 681, s. 67199 1 er 512; 

s. 3; 1993, c. 539, s. 1091; 1994, Ex. Sess., ¢. 24, s. 14(c).) 

§ 160A-422. Revocation of permits. 

The appropriate inspector may revoke and require the return of any permit 

by notifying the permit holder in writing stating the reason for the revocation. 

Permits shall be revoked for any substantial departure from the approved 

application, plans, or specifications; for refusal or failure to comply with the 

requirements of any applicable State or local laws; or for false statements or 

misrepresentations made in securing the permit. Any permit mistakenly 

issued in violation of an applicable State or local law may also be revoked. 

(1969, c. 1065, s. 1; 1971, c. 698, s. 1.) 

§ 160A-423. Certificates of compliance. 

At the conclusion of all work done under a permit, the appropriate inspector 

shall make a final inspection, and if he finds that the completed work complies 

with all applicable State and local laws and with the terms of the permit, he 

shall issue a certificate of compliance. No new building or part thereof may be 

occupied, and no addition or enlargement of an existing building may be 

occupied, and no existing building that has been altered or moved may be 

occupied, until the inspection department has issued a certificate of compli- 

ance. A temporary certificate of compliance may be issued permitting occu- 

pancy for a stated period of specified portions of the building that the inspector 

finds may safely be occupied prior to final completion of the entire building. 

Violation of this section shall constitute a Class 1 misdemeanor. (1969, c. 1065, 

s. 1; 1971, c. 698, s. 1; 1973, c. 426, s. 66; 1993, c. 539, s. 1092; 1994, Ex. Sess., 

c.124,-s. 14(c).) 
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Cross References. — As to inspections by 
the energy and insulation inspector and issu- 
ance of a certificate of compliance for work done 
with regard to the installation, alteration, or 
restoration of any insulation or other materials 
or energy utilization equipment designed or 
intended to meet the State Building Code re- 

CH. 160A. CITIES AND TOWNS §160A-426 

quirements for insulation and energy utiliza- 
tion standards, see G.S. 143-151.32. 

Legal Periodicals. — For note, “Municipal 
Liability for Negligent Inspections in Sinning v. 
Clark — A ‘Hollow’ Victory for the Public Duty 
Doctrine,” see 18 Campbell L. Rev. 241 (1996). 

CASE NOTES 

Cited in Pigott v. City of Wilmington, 50 N.C. 
App. 401, 273 S.E.2d 752 (1981); First Am. Fed. 
Sav. & Loan Ass’n v. Royall, 77 N.C. App. 131, 

334 S.E.2d 792 (1985); Nolan v. Paramount 
Homes, Inc., 1385 N.C. App. 73, 518 S.E.2d 789 
(1999). 

§ 160A-424. Periodic inspections. 

The inspection department shall make periodic inspections, subject to the 
council’s directions, for unsafe, unsanitary, or otherwise hazardous and unlaw- 
ful conditions in structures within its territorial jurisdiction. In addition, it 
shall make inspections when it has reason to believe that such conditions may 
exist in a particular structure. In exercising this power, members of the 
department shall have a right to enter on any premises within the jurisdiction 
of the department at all reasonable hours for the purposes of inspection or 
other enforcement action, upon presentation of proper credentials. (1969, c. 
EOODAS, 29 Clhec. O90. Ss. a4) 

§ 160A-425. Defects in buildings to be corrected. 

When a local inspector finds any defects in a building, or finds that the 
building has not been constructed in accordance with the applicable State and 
local laws, or that a building because of its condition is dangerous or contains 
fire hazardous conditions, it shall be his duty to notify the owner or occupant 
of the building of its defects, hazardous conditions, or failure to comply with 
law. The owner or occupant shall each immediately remedy the defects, 
hazardous conditions, or violations of law in the property he owns. (19085, c. 
506, s. 28; Rev., s. 3009; 1915, c. 192, s. 14; C.S., s. 2771; 1969, c. 1065, s. 1; 
19 Fhyven698 vs 1 :v1973" ce: 426)/s16 7) 

CASE NOTES 

Violations of Section Are Negligence Per 
Se. — Since the obvious purpose of this statute 
is to protect the lives and limbs of occupants of 
the buildings affected, and the Legislature has 
not provided otherwise, violations of it are 
negligence per se. Jackson v. Housing Auth., 73 

N.C. App. 363, 326 S.E.2d 295 (1985), aff’d, 316 
N.C. 259, 341 S.E.2d 523 (1986). 

Cited in Pigott v. City of Wilmington, 50 N.C. 
App. 401, 273 S.E.2d 752 (1981); Coffey v. Town 
of Waynesville, 143 N.C. App. 624, 547 S.E.2d 
132, 2001 N.C. App. LEXIS 348 (2001). 

§ 160A-426. Unsafe buildings condemned. 

(a) Residential Building and Nonresidential Building or Structure. — Every 
building that shall appear to the inspector to be especially dangerous to life 
because of its liability to fire or because of bad condition of walls, overloaded 
floors, defective construction, decay, unsafe wiring or heating system, inade- 
quate means of egress, or other causes, shall be held to be unsafe, and the 
inspector shall affix a notice of the dangerous character of the structure to a 
conspicuous place on the exterior wall of the building. 
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(b) Nonresidential Building or Structure. — In addition to the authority 

granted in subsection (a) of this section, an inspector may declare a nonresi- 

dential building or structure within a community development target area to 

be unsafe if it meets both of the following conditions: 
(1) It appears to the inspector to be vacant or abandoned. 

(2) It appears to the inspector to be in such dilapidated condition as to 

cause or contribute to blight, disease, vagrancy, fire or safety hazard, 

to be a danger to children, or to tend to attract persons intent on 

criminal activities or other activities that would constitute a public 

nuisance. 
(c) If an inspector declares a nonresidential building or structure to be 

unsafe under subsection (b) of this section, the inspector must affix a notice of 

the unsafe character of the structure to a conspicuous place on the exterior 

wall of the building. For the purposes of this section, the term “community 

development target area” means an area that has characteristics of a devel- 

opment zone under G.S. 105-129.3A, a “nonresidential redevelopment area” 

under G.S. 160A-503(10), or an area with similar characteristics designated by 

the city council as being in special need of revitalization for the benefit and 

welfare of its citizens. (1905, c. 506, s. 15; Rev., s. 3010; 1915, c. 192, s. 15; GS. 

5. 2773; 1929, c. 199, s. 1; 1969, c. 1065, s. 1; 1971, c. 698, s. 1; 2000-164, s. 1; 

2001-386, s. 1.) 

Local Modification. — City of Clinton: High Point: 2003-23, s. 1, 2003-42, s. 1; city of 

2003-42, s. 1; city of Durham: 2002-118, s. 1, Lumberton: 2003-42, s. 1; town of Franklin: 

2003-23, s. 1, 2003-42, s. 1; city of Fayetteville: 2003-42, s. 1; town of Hope Mills: 2002-118, s. 1, 

2002-118, s. 1, 2003-23, s. 1, 2003-42, s. 1; city 2003-23, s. 1, 2003-42, s. 1; town of Spring 

of Goldsboro: 2003-23, s. 1, 2003-42, s. 1; city of | Lake: 2002-118, s. 1, 2003-238, s. 1, 2003-42, s. 1. 

CASE NOTES 

Cited in Pigott v. City of Wilmington, 50N.C. _ of Waynesville, 143 N.C. App. 624, 547 S.E.2d 

App. 401, 273 S.E.2d 752 (1981); Coffey v. Town 132, 2001 N.C. App. LEXIS 348 (2001). 

§ 160A-427. Removing notice from condemned building. 

If any person shall remove any notice that has been affixed to any building 

or structure by a local inspector of any municipality and that states the 

dangerous character of the building or structure, he shall be guilty of a Class 

1 misdemeanor. (1905, c. 506, s. 15; Rev., s. 3799; CyS1s72 7115 969. .c cl0G), 

s. 1; 1971, c. 698, s. 1; 1993, c. 539, s. 1093; 1994, Ex. Sess., c. 24, s. 14(c).) 

§ 160A-428. Action in event of failure to take corrective 

action. 

If the owner of a building or structure that has been condemned as unsafe 

pursuant to G.S. 160A-426 shall fail to take prompt corrective action, the local 

inspector shall give him written notice, by certified or registered mail to his 

last known address or by personal service, 

(1) That the building or structure is in a condition that appears to meet 

one or more of the following conditions: 

a. Constitutes a fire or safety hazard. 

b. Is dangerous to life, health, or other property. 

c. Is likely to cause or contribute to blight, disease, vagrancy, or 

danger to children. 

d. Has a tendency to attract persons intent on criminal activities or 

other activities which would constitute a public nuisance. 
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(2) That a hearing will be held before the inspector at a designated place 
and time, not later than 10 days after the date of the notice, at which 
time the owner shall be entitled to be heard in person or by counsel 
and to present arguments and evidence pertaining to the matter; and 

(3) That following the hearing, the inspector may issue such order to 
repair, close, vacate, or demolish the building or structure as appears 
appropriate. 

If the name or whereabouts of the owner cannot after due diligence be 
discovered, the notice shall be considered properly and adequately served if a 
copy thereof is posted on the outside of the building or structure in question at 
least 10 days prior to the hearing and a notice of the hearing is published in a 
newspaper having general circulation in the city at least once not later than 
one week prior to the hearing. (1969, c. 1065, s. 1; 1971, c. 698, s. 1; 2000-164, 
Ss. 2.) 

CASE NOTES 

Cited in Coffey v. Town of Waynesville, 143 
N.C. App. 624, 547 S.E.2d 132, 2001 N.C. App. 
LEXIS 348 (2001). 

§ 160A-429. Order to take corrective action. 

If, upon a hearing held pursuant to the notice prescribed in G.S. 160A-428, 
the inspector shall find that the building or structure is in a condition that 
constitutes a fire or safety hazard or renders it dangerous to life, health, or 
other property, he shall make an order in writing, directed to the owner of such 
building or structure, requiring the owner to remedy the defective conditions 
by repairing, closing, vacating, or demolishing the building or structure or 
taking other necessary steps, within such period, not less than 60 days, as the 
inspector may prescribe; provided, that where the inspector finds that there is 
imminent danger to life or other property, he may order that corrective action 
be taken in such lesser period as may be feasible. (1969, c. 1065, s. 1; 1971, c. 
698, s. 1; 1973, c. 426, s. 68; 1977, c. 912, s. 13.) 

CASE NOTES 

Demolition of Building Properly Or- 
dered. — A municipality complied with the 
procedures set forth in G.S. 160A-424 to 160A- 
429 prior to ordering the demolition of a build- 
ing where (1) the municipality’s code enforce- 
ment official conducted an inspection of the 
property based on reason to believe the prop- 
erty was in dangerous condition and, upon 
inspection, found the property to be unsafe and 
posted notice of the dangerous character of the 
property, (2) after nearly a full month passed 
and no corrective action was taken, the official 
sent the plaintiffs a notice of hearing, (3) the 
official then held a hearing and determined 
that the property should be demolished, based 
on the length of time the property had been in 
unsafe condition and the unlikelihood that the 
plaintiffs would actually take sufficient steps to 

improve the property, and (4) the order was 
appealed and affirmed after two separate hear- 
ings. Coffey v. Town of Waynesville, 143 N.C. 
App. 624, 547 S.E.2d 132, 2001. N.C. App. 
LEXIS 348 (2001). 
Standard of Review. — In reviewing a 

municipality’s decision ordering demolition of a 
building, if the petitioner contends that the 
decision was based on an error of law, de novo 
review is the proper standard of review, but if 
the petitioner contends the decision was not 
supported by the evidence or was arbitrary and 
capricious, then the reviewing court must apply 
the whole record test. Coffey v. Town of 
Waynesville, 143 N.C. App. 624, 547 S.E.2d 
132, 2001 N.C. App. LEXIS 348 (2001). 
Cited in Pigott v. City of Wilmington, 50 N.C. 

App. 401, 273 S.E.2d 752 (1981). 
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§ 160A-430. Appeal; finality of order if not appealed. 

Any owner who has received an order under G.S. 160A-429 may appeal from 

the order to the city council by giving notice of appeal in writing to the 

inspector and to the city clerk within 10 days following issuance of the order. 

In the absence of an appeal, the order of the inspector shall be final. The city 

council shall hear and render a decision in an appeal within a reasonable time. 

The city council may affirm, modify and affirm, or revoke the order. (1969, c. 

1065, s. 1; 1971, c. 698, s. 1; 1973, c. 426, s. 69; 2000-164, s. 4.) 

CASE NOTES 

Cited in Coffey v. Town of Waynesville, 143 

N.C. App. 624, 547 S.E.2d 132, 2001 N.C. App. 
LEXIS 348 (2001). 

§ 160A-431. Failure to comply with order. 

If the owner of a building or structure fails to comply with an order issued 

pursuant to G.S. 160A-429 from which no appeal has been taken, or fails to 

comply with an order of the city council following an appeal, he shall be guilty 

of a Class 1 misdemeanor. (1905, c. 506, s. 15; Rev., s. 3802; 1915, c. 192, s. 19; 

se 27742192951 99% 8)'2; 1969; ¢..1065,'s-1; 1971, c. 698, s. 1; 1993, c. 539, 

5. 1094; 1994, Ex. Sess., c. 24, s. 14(c).) 

§ 160A-432. Enforcement. 

(a) Whenever any violation is denominated a misdemeanor under the 

provisions of this Part, the city, either in addition to or in lieu of other 

remedies, may initiate any appropriate action or proceedings to prevent, 

restrain, correct, or abate the violation or to prevent the occupancy of the 

building or structure involved. 
(b))In the case of a nonresidential building or structure declared unsafe 

under.G.S. 160A-426, a city may, in lieu of taking action under subsection (a), 

cause the building or structure to be removed or demolished. The amounts 

incurred by the city in connection with the removal or demolition shall be a lien 

against the real property upon which the cost was incurred. The lien shall be 

filed, have the same priority, and be collected in the same manner as liens for 

special assessments provided in Article 10 of this Chapter. If the building or 

structure is removed or demolished by the city, the city shall sell the usable 

materials of the building and any personal property, fixtures, or appurtenances 

found in or attached to the building. The city shall credit the proceeds of the 

sale against the cost of the removal or demolition. Any balance remaining from 

the sale shall be deposited with the clerk of superior court of the county where 

the property is located and shall be disbursed by the court to the person found 

to be entitled thereto by final order or decree of the court. 

(b1) Additional Lien. — The amounts incurred by the city in connection with 

the removal or demolition shall also be a lien against any other real property 

owned by the owner of the building or structure and located within the city 

limits or within one mile of the city limits, except for the owner’s primary 

residence. The provisions of subsection (b) of this section apply to this 

additional lien, except that this additional lien is inferior to all prior liens and 

shall be collected as a money judgment. 

(c) Nothing in this section shall be construed to impair or limit the power of 

the city to define and declare nuisances and to cause their removal or 

abatement by summary proceedings, or otherwise. (1969, c. 1065, s. 1; 1971, c. 

698, s. 1; 2000-164, s. 3; 2001-386, s. 2; 2001-448, s. 2.) 
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Local Modification. — City of Clinton: 
2003-42, s. 1; city of Durham: 2002-118, s. 2, 

2003-23, s. 1, 2003-42, s. 1; city of Fayetteville: 
2002-118, s. 2, 2003-23, s. 1, 2003-42, s. 1; city 
of Goldsboro: 2003-23, s. 1, 2003-42, s. 1; city of 

CH. 160A. CITIES AND TOWNS §160A-435 

High Point: 2003-28, s. 1, 2003-42, s. 1; city of 
Lumberton: 2003-42, s. 1; town of Franklin: 
2003-42, s. 1; town of Hope Mills: 2002-118, s. 2, 
2003-23, s. 1, 2003-42, s. 1; town of Spring 
Lake: 2002-118, s. 2, 2003-23, s. 1, 2003-42, s. 1. 

§ 160A-433. Records and reports. 

The inspection department shall keep complete and accurate records in 
convenient form of all applications received, permits issued, inspections and 
reinspections made, defects found, certificates of compliance granted, and all 
other work and activities of the department. These records shall be kept in the 
manner and for the periods prescribed by the North Carolina Department of 
Cultural Resources. Periodic reports shall be submitted to the city council and 
to the Commissioner of Insurance as they shall by ordinance, rule, or 
regulation require. (1905, c. 506, ss. 30, 31; Rev., ss. 3004, 3005; 1915, c. 192, 
s. 12: C.S., ss. 2766, 2767; 1969, c.065) ee; 1971,'c. 698,.s..1; LOSS eee 
ie | 

§ 160A-434. Appeals in general. 

Unless otherwise provided by law, appeals from any order, decision, or 
determination by a member of a local inspection department pertaining to the 
State Building Code or other State building laws shall be taken to the 
Commissioner of Insurance or his designee or other official specified in G.S. 
143-139, by filing a written notice with him and with the inspection depart- 
ment within a period of 10 days after the order, decision, or determination. 
Further appeals may be taken to the State Building Code Council or to the 
courts as provided by law. (1969, c. 1065, s. 1; 1971, c. 698, s. 1; 1989, c. 681, 
s. 7A.) 

CASE NOTES 

Cited in Coffey v. Town of Waynesville, 143 
N.C. App. 624, 547 S.H.2d 132, 2001 N.C. App. 
LEXIS 348 (2001). 

§ 160A-435. Establishment of fire limits. 

The city council of every incorporated city shall pass one or more ordinances 
establishing and defining fire limits, which shall include the principal business 
portions of the city and which shall be known as primary fire limits. In 
addition, the council may, in its dicretion, establish and define one or more 
separate areas within the city as secondary fire limits. (1905, c. 506, s. 7; Rev., 
s. 2985; 1917, c. 1386, subch. 8, s. 2; C.S., ss. 2746, 2802; 1961, c. 240; 1969, c. 
10657°s.°15°1971, ¢. 698Hsr17) 

CASE NOTES 

The courts will not pass upon the rea- Liability for Torts of Officers. — A munic- 
sonableness of fire limits established by an ipality was not immune from liability for the 
incorporated town under authority conferred 
by the legislature, at least where the limits 
established appear to be reasonable and with- 
out palpable oppression or injustice. State v. 
Lawing, 164 N.C. 492, 80 S.E. 69 (1913), de- 
cided under former similar provisions. 

torts of defendant officers to the extent of de- 
fendant town’s liability insurance. Davis v. 
Town of Southern Pines, 116 N.C. App. 6638, 449 
S.E.2d 240 (1994), cert. denied, 339 N.C. 737, 
454 S.E.2d 648 (1995). 
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§ 160A-436. Restrictions within primary fire limits. 

Within the primary fire limits of any city, as established and defined by 

ordinance, no frame or wooden building or structure or addition thereto shall 

hereafter be erected, altered, repaired, or moved (either into the limits or from 

one place to another within the limits), except upon the permit of the local 

inspection department approved by the city council and by the Commissioner 

of Insurance or his designee. The city council may make additional regulations 

for the prevention, extinguishment, or mitigation of fires within the primary 

fire limits. (1905, c. 506, s. 8; Rev., s. 2988; 1915, c. 192, s. 5; C.S., s. 2750; 1969, 

c. 1065, s. 1; 1971, c. 698, s. 1; 1989, c. 681, s. 8.) 

CASE NOTES 

Reasonableness of Ordinances. — While 
it might be unreasonable to prohibit even the 
slightest repairs to wooden buildings standing 
within the fire limits prior to the passage of a 
statute or ordinance establishing such limits, 
the power to prevent repairs is delegated and 
presumably exercised for the protection of prop- 
erty; hence, where a wooden structure within 
the bounds is partially destroyed by fire al- 

roof to be made of material less liable to com- 
bustion, or to forbid the repairs altogether 
when the damage to the building is serious, and 
to that end to compel the owners to give notice 
to the town authorities of their purpose to 
repair, and of the character of the contemplated 
work. State v. Johnson, 114 N.C. 846, 19 S.E. 
599 (1894), decided under former similar provi- 

sions. 
ready, it is not unreasonable to require a new 

§ 160A-437. Restriction within secondary fire limits. 

Within any secondary fire limits of any city or town, as established and 

defined by ordinance, no frame or wooden building or structure or addition 

thereto shall be erected, altered, repaired, or moved except in accordance with 

any rules and regulations established by ordinance of the areas. (1905, c. 506, 

s. 8; Rev., s. 2988; 1915, c. 192, s. 5; C.S., s. 2750; 1969%c.. 1065, Smiloiiic. 

698, s. 1.) 

§ 160A-438. Failure to establish primary fire limits. 

If the council of any city shall fail or refuse to establish and define the 

primary fire limits of the city as required by law, after having such failure or 

refusal called to their attention in writing by the State Commissioner of 

Insurance, the Commissioner shall have the power to establish the limits upon 

making a determination that they are necessary and in the public interest. 

(1905, c. 506, s. 7; Rev., s. 3608; C.S., s. 2747; 1969, c. 1065, s. 1; 1971, c. 698, 

s. 1.) 

Clark — A ‘Hollow’ Victory for the Public Duty 

Doctrine,” see 18 Campbell L. Rev. 241 (1996). 
Legal Periodicals. — For note, “Municipal 

Liability for Negligent Inspections in Sinning v. 

§§ 160A-439, 160A-440: Reserved for future codification purposes. 

Part 6. Minimum Housing Standards. 

§ 160A-441. Exercise of police power authorized. 

It is hereby found and declared that the existence and occupation of 

dwellings in this State that are unfit for human habitation are inimical to the 

welfare and dangerous and injurious to the health, safety and morals of the 
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people of this State, and that a public necessity exists for the repair, closing or 
demolition of such dwellings. Whenever any city or county of this State finds 
that there exists in the city or county dwellings that are unfit for human 
habitation due to dilapidation, defects increasing the hazards of fire, accidents 
or other calamities, lack of ventilation, light or sanitary facilities, or due to 
other conditions rendering the dwellings unsafe or unsanitary, or dangerous or 
detrimental to the health, safety, morals, or otherwise inimical to the welfare 
of the residents of the city or county, power is hereby conferred upon the city 
or county to exercise its police powers to repair, close or demolish the dwellings 
in the manner herein provided. No ordinance enacted by the governing body of 
a county pursuant to this Part shall be applicable within the corporate limits 
of any city unless the city council of the city has by resolution expressly given 
its approval thereto. 

In addition to the exercise of police power authorized herein, any city may by 
ordinance provide for the repair, closing or demolition of any abandoned 
structure which the city council finds to be a health or safety hazard as a result 
of the attraction of insects or rodents, conditions creating a fire hazard, 
dangerous conditions constituting a threat to children or frequent use by 
vagrants as living quarters in the absence of sanitary facilities. Such ordi- 
nance, if adopted, may provide for the repair, closing or demolition of such 
structure pursuant to the same provisions and procedures as are prescribed 
herein for the repair, closing or demolition of dwellings found to be unfit for 
human habitation. (1939, c. 287, s. 1; 1969, c. 913, s. 1; 1971, c. 698, s. 1; 1973, 
c. 426, s. 60; 1975, c. 664, s. 15.) 

Local Modification. — (As to Part 6) City of 
Durham: 1998, c. 283, s. 1. 

Legal Periodicals. — For article on the 
constitutional problems of housing codes as a 
means of preventing urban blight, see 6 Wake 
Forest Intra. L. Rev. 255 (1970). 

CASE 

Editor’s Note. — Some of the cases cited 
below were decided under former statutory pro- 
VISLONS. 

Constitutionality Generally. — It is not 
unconstitutional for a municipality to take 
upon itself a duty to see that repairs to build- 
ings within its domain will be made in such 
manner as will prevent fire and structural 
hazards. This duty it is bound to exercise to 
protect the safety and health of the general 
public. To require a permit in order to imple- 
ment such reasonable supervision is not in 
violation of any provision of the Constitution of 
the United States. Walker v. North Carolina, 
262 F. Supp. 102 (W.D.N.C. 1966), cert. denied, 
388 U.S. 917, 87S. Ct. 2134, 18 L. Ed. 2d 1360 
(1967), atid, 372°h 2d) 129 (4th Cr) 
Unconstitutional Action by Municipal- 

ity. — An action by a municipality, pursuant to 
an ordinance adopted under the authority of 
former G.S. 160-182, in ordering the demolition 
of a dwelling house without compensation to 
the owner thereof, and in charging the expense 
of demolition to the owner upon his failure to 
demolish the house himself, such action being 

For note on retaliatory evictions and housing 
code enforcement, see 49 N.C.L. Rev. 569 

(1971). 
For comment, “Urban Planning and Land 

Use Regulation: The Need for Consistency,” see 
14 Wake Forest L. Rev. 81 (1978). 

NOTES 

based upon findings by the city building inspec- 
tor that the house was unfit for human habita- 
tion and that the repairs necessary to bring the 
house into conformity with the housing code 
would cost 60% or more of the present value of 
the house, was violative of the law of the land 

clause of the State Constitution, where (1) the 

house could be repaired so as to comply with 
the housing code, and (2) the owner was not 
afforded a reasonable opportunity to repair the 
house. Horton v. Gulledge, 277 N.C. 353, 177 

S.E.2d 885 (1970). 
A homeowner who was faced with a munici- 

pal housing inspector’s order giving him no 
alternative but to demolish his home, declared 
uninhabitable by the municipality, or to pay the 
expense of demolition by the municipality, was 
not required to propose an alternative remedy 
for the condition of the house before asserting 
his constitutional right in the courts. Horton v. 
Gulledge, 277 N.C. 358, 177 S.E.2d 885 (1970). 
Purpose of Part. — This Part was enacted 

for the purpose of ensuring that minimum 
housing standards would be achieved in the 
cities and counties of this State. Harrell v. City 
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of Winston-Salem, 22 N.C. App. 386, 206 S.E.2d 
802, cert. denied, 285 N.C. 757, 209 S.E.2d 281 
(1974); Farmers Bank v. City of Elizabeth City, 
54 N.C. App. 110, 282 S.E.2d 580 (1981). 

Public Interference Warranted Only to 
Secure Public Safety or Protect Health. — 
The only warrant for public interference with a 
person’s building is to secure public safety and 
to protect the health of those occupying the 
building. Horton v. Gulledge, 277 N.C. 353, 177 

S.E.2d 885 (1970). 
City May Not Destroy Private Property 

for Aesthetic Reasons Alone. — A municipal 
corporation has no inherent police power, but 
may exercise such power only to the extent that 
it has been conferred upon the city by statute. 
Moreover, the legislature cannot confer upon a 
city a power which the legislature, itself, does 
not have. Consequently, a city may not, under 
the guise of the police power, destroy private 
property for aesthetic reasons alone. Horton v. 
Gulledge, 277 N.C. 353, 177 S.E.2d 885 (1970). 

Trial court erred in granting summary judg- 
ment to the city on the homeowner’s claim for 
violation of her due process rights because, 
although the homeowner’s house was in severe 
disrepair, the city violated her due process 
rights by demolishing the home without giving 
her notice, as the condition of the house did not 

pose an imminent threat to the public, warrant- 
ing its immediate demolition; accordingly, the 

§ 160A-442. Definitions. 

ART. 19. DEVELOPMENT §160A-442 

appellate court reversed the judgment and re- 
manded the case for an entry summary judg- 
ment in favor of the homeowner and a trial on 
the issue of damages. Monroe v. City of New 
Bern, — N.C. App. —, 580 S.E.2d 372, 2003 
N.C. App. LEXIS 10538 (2003). 
Compensation to Owner Not Required. 

— The police power of the State, which it may 
delegate to its municipal corporations, extends 
to the prohibition of a use of private property 
which may reasonably be deemed to threaten 
the public health, safety, or morals or the gen- 
eral welfare, and when necessary to safeguard 
such public interest, such power may be exer- 
cised without payment of compensation to the 
owner, even though his property is thereby 
rendered substantially worthless. Horton v. 
Gulledge, 277 N.C. 353, 177 S.E.2d 885 (1970). 

As to authorization of the exercise of 
police power by municipality, see State v. 
Walker, 265 N.C. 482, 144 S.E.2d 419 (1965). 

As to the incorporation of former 8§ 160- 
183 to 160-189 in the City Code of 
Morganton, see Dale v. City of Morganton, 270 
N.C...567,..159,8.4,2d, 136.1964), 

Cited in Wiggins v. City of Monroe, 73 N.C. 
App. 44, 326 S.E.2d 39 (1985); Newton v. City of 
Winston-Salem, 92 N.C. App. 446, 374 S.E.2d 
488 (1988); Coffey v. Town of Waynesville, 143 
N.C. App. 624, 547 S.E.2d 132, 2001 N.C. App. 
LEXIS 348 (2001). 

The following terms shall have the meanings whenever used or referred to as 

indicated when used in this Part unless a different meaning clearly appears 

from the context: 
(1) “City” means any incorporated city or any county. 

(2) “Dwelling” means any building, structure, manufactured home or 

mobile home, or part thereof, used and occupied for human habitation 

or intended to be so used, and includes any outhouses and appurte- 

nances belonging thereto or usually enjoyed therewith, except that it 

does not include any manufactured home or mobile home, which is 

used solely for a seasonal vacation purpose. 

(3) “Governing body” means the council, board of commissioners, or other 

legislative body, charged with governing a city or county. 

(3a) “Manufactured home” or “mobile home” means a structure as defined 

in G.S. 143-145(7). 
(4) “Owner” means the holder of the title in fee simple and every 

mortgagee of record. 
(5) “Parties in interest” means all individuals, associations and corpora- 

tions who have interests of record in a dwelling and any who are in 

possession thereof. 
(6) “Public authority” means any housing authority or any officer who is in 

charge of any department or branch of the government of the city, 

county, or State relating to health, fire, building regulations, or other 

activities concerning dwellings in the city. 

(7) “Public officer” means the officer or officers who are authorized by 

ordinances adopted hereunder to exercise the powers prescribed by 

the ordinances and by this Part. (1939, c. 287, s. 2; 1941, c. 140; 1953, 
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c. 675, s. 29: 1961, c. 398, s. 1; 1969, c. 913, s. 2; 1971, c. 698, s. 1; 1973, 
c, 426, 's. 60; 1983, c. 401, ss. 1, 2.) 

CASE NOTES 

Cited in Harrell v. City of Winston-Salem, 22 Bank v. City of Elizabeth City, 54 N.C. App. 110, 

N.C. App. 386, 206 S.E.2d 802 (1974); Farmers 282 S.E.2d 580 (1981). 

§ 160A-443. Ordinance authorized as to repair, closing, 
and demolition; order of public officer. 

Upon the adoption of an ordinance finding that dwelling conditions of the 
character described in G.S. 160A-441 exist within a city, the governing body of 
the city is hereby authorized to adopt and enforce ordinances relating to 
dwellings within the city’s territorial jurisdiction that are unfit for human 
habitation. These ordinances shall include the following provisions: 

(1) That a public officer be designated or appointed to exercise the powers 
prescribed by the ordinance. 

(2) That whenever a petition is filed with the public officer by a public 
authority or by at least five residents of the city charging that any 
dwelling is unfit for human habitation or whenever it appears to the 
public officer (on his own motion) that any dwelling is unfit for human 
habitation, the public officer shall, if his preliminary investigation 
discloses a basis for such charges, issue and cause to be served upon 
the owner of and parties in interest in such dwellings a complaint 
stating the charges in that respect and containing a notice that a 
hearing will be held before the public officer (or his designated agent) 
at a place within the county in which the property is located fixed not 
less than 10 days nor more than 30 days after the serving of the 
complaint; that the owner and parties in interest shall be given the 
right to file an answer to the complaint and to appear in person, or 
otherwise, and give testimony at the place and time fixed in the 
complaint; and that the rules of evidence prevailing in courts of law or 
equity shall not be controlling in hearings before the public officer. 

(3) That if, after notice and hearing, the public officer determines that the 
dwelling under consideration is unfit for human habitation, he shall 
state in writing his findings of fact in support of that determination 
Bee shall issue and cause to be served upon the owner thereof an 
order, 
a. If the repair, alteration or improvement of the dwelling can be 

made at a reasonable cost in relation to the value of the dwelling 
(the ordinance of the city may fix a certain percentage of this 
value as being reasonable), requiring the owner, within the time 
specified, to repair, alter or improve the dwelling in order to 
render it fit for human habitation or to vacate and close the 
dwelling as a human habitation; or 

b. If the repair, alteration or improvement of the dwelling cannot be 
made at a reasonable cost in relation to the value of the dwelling 
(the ordinance of the city may fix a certain percentage of this 
value as being reasonable), requiring the owner, within the time 
specified in the order, to remove or demolish such dwelling. 
However, notwithstanding any other provision of law, if the 
dwelling is located in a historic district of the city and the Historic 
District Commission determines, after a public hearing as pro- 
vided by ordinance, that the dwelling is of particular significance 
or value toward maintaining the character of the district, and the 
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dwelling has not been condemned as unsafe, the order may 
require that the dwelling be vacated and closed consistent with 
G.S. 160A-400.14(a). 

(4) That, if the owner fails to comply with an order to repair, alter or 
improve or to vacate and close the dwelling, the public officer may 
cause the dwelling to be repaired, altered or improved or to be vacated 
and closed; that the public officer may cause to be posted on the main 
entrance of any dwelling so closed, a placard with the following words: 
“This building is unfit for human habitation; the use or occupation of 
this building for human habitation is prohibited and unlawful.” 
Occupation of a building so posted shall constitute a Class 1 misde- 
meanor. 

(5) That, if the owner fails to comply with an order to remove or demolish 

the dwelling, the public officer may cause such dwelling to be removed 

or demolished. The duties of the public officer set forth in subdivisions 

(4) and (5) shall not be exercised until the governing body shall have 

by ordinance ordered the public officer to proceed to effectuate the 

purpose of this Article with respect to the particular property or 

properties which the public officer shall have found to be unfit for 

human habitation and which property or properties shall be described 

in the ordinance. No such ordinance shall be adopted to require 

demolition of a dwelling until the owner has first been given a 

reasonable opportunity to bring it into conformity with the housing 

code. This ordinance shall be recorded in the office of the register of 

deeds in the county wherein the property or properties are located and 

shall be indexed in the name of the property owner in the grantor 

index. 
(5a) If the governing body shall have adopted an ordinance, or the public 

officer shall have: 
a. In a municipality located in counties which have a population in 

excess of 71,000 by the last federal census (including the entirety 

of any municipality located in more than one county at least one 

county of which has a population in excess of 71,000), other than 

municipalities with a population in excess of 190,000 by the last 

federal census, issued an order, ordering a dwelling to be repaired 

or vacated and closed, as provided in subdivision (3)a, and if the 

owner has vacated and closed such dwelling and kept such 

dwelling vacated and closed for a period of one year pursuant to 

the ordinance or order; 

b. Ina municipality with a population in excess of 190,000 by the last 

federal census, commenced proceedings under the substandard 

housing regulations regarding a dwelling to be repaired or 

vacated and closed, as provided in subdivision (3)a., and if the 

owner has vacated and closed such dwelling and kept such 

dwelling vacated and closed for a period of one year pursuant to 

the ordinance or after such proceedings have commenced, 

then if the governing body shall find that the owner has abandoned 

the intent and purpose to repair, alter or improve the dwelling in 

order to render it fit for human habitation and that the continuation 

of the dwelling in its vacated and closed status would be inimical to 

the health, safety, morals and welfare of the municipality in that the 

dwelling would continue to deteriorate, would create a fire and safety 

hazard, would be a threat to children and vagrants, would attract 

persons intent on criminal activities, would cause or contribute to 

blight and the deterioration of property values in the area, and would 

render unavailable property and a dwelling which might otherwise 
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have been made available to ease the persistent shortage of decent 
and affordable housing in this State, then in such circumstances, the 
governing body may, after the expiration of such one year period, 
enact an ordinance and serve such ordinance on the owner, setting 
forth the following: | 
a. Ifit is determined that the repair of the dwelling to render it fit for 

human habitation can be made at a cost not exceeding fifty | 
percent (50%) of the then current value of the dwelling, the | 

| 

| 

ordinance shall require that the owner either repair or demolish 
and remove the dwelling within 90 days; or 

b. If it is determined that the repair of the dwelling to render it fit for 
human habitation cannot be made at a cost not exceeding fifty 
percent (50%) of the then current value of the dwelling, the 
ordinance shall require the owner to demolish and remove the 
dwelling within 90 days. | 

This ordinance shall be recorded in the Office of the Register of 
Deeds in the county wherein the property or properties are located 
and shall be indexed in the name of the property owner in the grantor 
index. If the owner fails to comply with this ordinance, the public 
officer shall effectuate the purpose of the ordinance. ; 

This subdivision only applies to municipalities located in counties 
which have a population in excess of 71,000 by the last federal census 
(including the entirety of any municipality located in more than one 
county at least one county of which has a population in excess of 
71,000). 

[This subdivision does not apply to the local government units listed 
in subdivision (5b) of this section.] 

(5b) If the governing body shall have adopted an ordinance, or the public 
officer shall have: 
a. In a municipality other than municipalities with a population in 

excess of 190,000 by the last federal census, issued an order, 
ordering a dwelling to be repaired or vacated and closed, as 
provided in subdivision (3)a, and if the owner has vacated and 
closed such dwelling and kept such dwelling vacated and closed 
for a period of one year pursuant to the ordinance or order; 

b. In a municipality with a population in excess of 190,000 by the last 
federal census, commenced proceedings under the substandard 
housing regulations regarding a dwelling to be repaired or 
vacated and closed, as provided in subdivision (3)a., and if the 
owner has vacated and closed such dwelling and kept such 
dwelling vacated and closed for a period of one year pursuant to 
the ordinance or after such proceedings have commenced, 

then if the governing body shall find that the owner has abandoned 
the intent and purpose to repair, alter or improve the dwelling in 
order to render it fit for human habitation and that the continuation 
of the dwelling in its vacated and closed status would be inimical to 
the health, safety, morals and welfare of the municipality in that the 
dwelling would continue to deteriorate, would create a fire and safety 
hazard, would be a threat to children and vagrants, would attract 
persons intent on criminal activities, would cause or contribute to 
blight and the deterioration of property values in the area, and would 
render unavailable property and a dwelling which might otherwise 
have been made available to ease the persistent shortage of decent 
and affordable housing in this State, then in such circumstances, the 
governing body may, after the expiration of such one year period, 
enact an ordinance and serve such ordinance on the owner, setting 
forth the following: 
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a. If it is determined that the repair of the dwelling to render it fit for 
human habitation can be made at a cost not exceeding fifty 
percent (50%) of the then current value of the dwelling, the 
ordinance shall require that the owner either repair or demolish 
and remove the dwelling within 90 days; or 

b. Ifit is determined that the repair of the dwelling to render it fit for 
human habitation cannot be made at a cost not exceeding fifty 
percent (50%) of the then current value of the dwelling, the 
ordinance shall require the owner to demolish and remove the 
dwelling within 90 days. 

This ordinance shall be recorded in the Office of the Register of Deeds 
in the county wherein the property or properties are located and shall 
be indexed in the name of the property owner in the grantor index. If 
the owner fails to comply with this ordinance, the public officer shall 
effectuate the purpose of the ordinance. 

This subdivision applies to the Cities of Eden, Greenville, 
Lumberton, Roanoke Rapids, and Whiteville, to the municipalities in 
Lee County, and the Towns of Bethel, Farmville, Newport, and 

Waynesville only. 
(6) Liens. — 

a. That the amount of the cost of repairs, alterations or improve- 

ments, or vacating and closing, or removal or demolition by the 

public officer shall be a lien against the real property upon which 

the cost was incurred, which lien shall be filed, have the same 

priority, and be collected as the lien for special assessment 
provided in Article 10 of this Chapter. 

b. If the real property upon which the cost was incurred is located in 

an incorporated city, then the amount of the cost is also a lien on 

any other real property of the owner located within the city limits 

or within one mile thereof except for the owner’s primary resi- 

dence. The additional lien provided in this sub-subdivision is 

inferior to all prior liens and shall be collected as a money 

judgment. 
c. If the dwelling is removed or demolished by the public officer, he 

shall sell the materials of the dwelling, and any personal prop- 

erty, fixtures or appurtenances found in or attached to the 

dwelling, and shall credit the proceeds of the sale against the cost 

of the removal or demolition and any balance remaining shall be 

deposited in the superior court by the public officer, shall be 

secured in a manner directed by the court, and shall be disbursed 

by the court to the persons found to be entitled thereto by final 

order or decree of the court. Nothing in this section shall be 

construed to impair or limit in any way the power of the city to 

define and declare nuisances and to cause their removal or 

abatement by summary proceedings, or otherwise. 

(7) If any occupant fails to comply with an order to vacate a dwelling, the 

public officer may file a civil action in the name of the city to remove 

such occupant. The action to vacate the dwelling shall be in the nature 

of summary ejectment and shall be commenced by filing a complaint 

naming as parties-defendant any person occupying such dwelling. 

The clerk of superior court shall issue a summons requiring the 

defendant to appear before a magistrate at a certain time, date and 

place not to exceed 10 days from the issuance of the summons to 

answer the complaint. The summons and complaint shall be served as 

provided in G.S. 42-29. The summons shall be returned according to 

its tenor, and if on its return it appears to have been duly served, and 
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Local Modification. — City of Greensboro: 

CH. 160A. CITIES AND TOWNS §160A-443 

if at the hearing the public officer produces a certified copy of an 
ordinance adopted by the governing body pursuant to subdivision (5) 
authorizing the officer to proceed to vacate the occupied dwelling, the 
magistrate shall enter judgment ordering that the premises be 
vacated and that all persons be removed. The judgment ordering that 
the dwelling be vacated shall be enforced in the same manner as the 
judgment for summary ejectment entered under G.S. 42-30. An appeal 
from any judgment entered hereunder by the magistrate may be 
taken as provided in G.S, 7A-228, and the execution of such judgment 
may be stayed as provided in G.S. 7A-227. An action to remove an 
occupant of a dwelling who is a tenant of the owner may not be in the 
nature of a summary ejectment proceeding pursuant to this para- 
graph unless such occupant was served with notice at least 30 days 
before the filing of the summary ejectment proceeding that the 
governing body has ordered the public officer to proceed to exercise his 
duties under subdivisions (4) and (5) of this section to vacate and close 
or remove and demolish the dwelling. 

(8) That whenever a determination is made pursuant to subdivision (3) of 
this section that a dwelling must be vacated and closed, or removed or 
demolished, under the provisions of this section, notice of the order 
shall be given by first-class mail to any organization involved in 
providing or restoring dwellings for affordable housing that has filed 
a written request for such notices. A minimum period of 45 days from 
the mailing of such notice shall be given before removal or demolition 
by action of the public officer, to allow the opportunity for any 
organization to negotiate with the owner to make repairs, lease, or 
purchase the property for the purpose of providing affordable housing. 
The public officer or clerk shall certify the mailing of the notices, and 
the certification shall be conclusive in the absence of fraud. Only an 
organization that has filed a written request for such notices may 
raise the issue of failure to mail such notices, and the sole remedy 
shall be an order requiring the public officer to wait 45 days before 
causing removal or demolition. (1939, c. 287, s. 3; 1969, c. 868, ss. 1, 
2: @. 1065, 8s. 2:°1971,'¢. 698) 8) 1; 1973; c¢: 426, 8.70; 1983, ¢c.698;;1987, 
6542: 1989.cP5623' 1991) ¢f208, 6.1; ehS15¥s. 16. 581ys. 1; T9938. 
539, s. 1095; c. 553, ss. 58, 59; 1994, Ex. Sess., c. 24, s. 14(c); 1995, c. 
347, s. 1; c. 509, s. 112; c. 733, ss. 1, 2; 1997-101, ss. 1, 2; 1997-414, s. 
1; 1997-449, s. 1; 1998-26, s. 1; 1998-87, s. 1; 2000-186, s. 1; 2001-283, 
s. 1; 2001-448, s. 3; 2002-118, s. 3.) 

of Greenville, and the towns of Bethel, 

2003-76, s. 1, 2003-320, s. 2; city of New Bern: 
1985 (Reg. Sess., 1986), c. 876; city of 
Reidsville: 1991 (Reg. Sess., 1992), c. 996, s. 1; 

city of Roanoke Rapids: 2003-76, s. 1; 2003-320, 

s. 2. 
Editor’s Note. — Session Laws 2002-118, s. 

3, added the city of Whiteville to the jurisdic- 
tions to which the amendment made by Session 
Laws 1995, c. 733, s. 1, applies. Session Laws 
1995, c. 733, s. 2, provided the amendment only 
applied to the city of Lumberton. 

Session Laws 1997-101, s. 1, added the city of 
Roanoke Rapids, and s. 2, amended Session 
Laws 1995, c. 733, s. 1. 

Session Laws 1997-414, s. 1, added the City 

Farmville and Newport. 
Session Laws 1997-449, s. 1, added the mu- 

nicipalities in Lee county. 
Session Laws 1998-26, s. 1, added the town of 

Waynesville. 
Session Laws 1998-87, s. 1, added the city of 

Eden. 
Since Session Laws 1995-733, s. 1, now ap- 

plies to 10 jurisdictions, it has been codified as 
subdivision (5b) at the direction of the Revisor 
of Statutes. The bracketed sentence at the end 
of subdivision (5a) has also been added at the 
direction of the Revisor of Statutes. 

Effect of Amendments. — Session Laws 

2002-118, s. 3, added subdivision (5b). 
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CASE NOTES 

Editor’s Note. — Some of the cases cited 
below were decided under former similar statu- 
tory provisions. 

Substantial compliance with required 
procedures is a condition precedent to 
city’s authority to forbid use of a dwelling 
house for human habitation. Dale v. City of 
Morganton, 270 N.C. 567, 155 S.E.2d 136 

(1967). 
Variation in Wording of Notice Held Im- 

material, — The variation between the word- 

ing of a posted notice reading “This Building Is 
Unsafe, And Its Use For Occupancy Has Been 
Prohibited By The Building Official” and the 
notice prescribed by statute was not material. 
Dale v. City of Morganton, 270 N.C. 567, 155 
S.E.2d 136 (1967). 
Three-Year Delay Between Order to Re- 

pair and Order to Demolish Entitled 
Owner to New Hearing. — An order to repair 
is issued after a determination that repairs can 
be made at a reasonable cost in relation to the 
value of the dwelling; an order to demolish 
involves a different determination, namely, 
that the repairs cannot be made at a reasonable 
cost in relation to the value of the dwelling; 
therefore, where citys demolition order was 
issued almost three years after the city held a 
hearing and issued its order to repair, plaintiff 
was entitled to another hearing on the issue of 
demolition. Newton v. City of Winston-Salem, 
92 N.C. App. 446, 374 S.E.2d 488 (1988). 

Failure to Provide Notice and Hearing 
Before Demolition. — Where city acted with- 
out authority in ordering the demolition of 
plaintiff’s building without affording plaintiff 
notice and an opportunity to be heard as re- 
quired by statute, the city acted at its peril in 
failing to exercise its powers in the manner 
prescribed by the statute, and thus was liable 
to plaintiff for any provable damages. Newton 
v. City of Winston-Salem, 92 N.C. App. 446, 374 
S.E.2d 488 (1988). 

Trial court erred in granting summary judg- 
ment to the city on the homeowner’s claim for 
violation of her due process rights because, 

although the homeowner’s house was in severe 

disrepair, the city violated her due process 
rights by demolishing the home without giving 
her notice, as the condition of the house did not 

pose an imminent threat to the public, warrant- 
ing its immediate demolition; accordingly, the 
appellate court reversed the judgment and re- 

manded the case for an entry summary judg- 
ment in favor of the homeowner and a trial on 
the issue of damages. Monroe v. City of New 
Bern, — N.C. App. —, 580 S.E.2d 372, 2003 
N.C. App. LEXIS 1053 (2003). 
Proof of actual notice was irrelevant to 

plaintiff’s right to recover damages 
against city for failing to comply with statu- 
tory procedures before demolishing plaintiff's 
building; therefore, the trial court’s instruction 
to the jury that it could find that the city used 
reasonable diligence to provide actual notice 
and thus absolve city of its liability for damages 
even though city failed to serve plaintiff as 
required by G.S. 160A-445, was error. Newton 
v. City of Winston-Salem, 92 N.C. App. 446, 374 
S.E.2d 488 (1988). 
Summary Judgment for City Not Autho- 

rized Where Question of Reasonable Dili- 
gence Raised. — In an action to recover dam- 
ages from defendant city for destruction of a 
residence on property held under a deed of trust 
to one plaintiff and secured under a promissory 
note held by the other plaintiff, summary judg- 
ment was improperly granted for city where 
one of the questions raised by city’s motion 
therefor was whether its building inspector 
used “reasonable diligence” in attempting to 
locate plaintiff and others connected with the 
property. Farmers Bank v. City of Elizabeth 
City, 54 N.C. App. 110, 282 S.B.2d 580 (1981). 

Cited in Harrell v. City of Winston-Salem, 22 
N.C. App. 386, 206 S.E.2d 802 (1974); Wiggins 
v. City of Monroe, 73 N.C. App. 44, 326 S.E.2d 
39 (1985); Yates v. Jamison, 782 F.2d 1182 (4th 
Cir. 1986); Carolina Holdings, Inc. v. Hous. 
Appeals Bd., 149 N.C. App. 579, 561 S.E.2d 
541, 2002 N.C. App. LEXIS 281 (2002). 

OPINIONS OF ATTORNEY GENERAL 

As to priority of demolition lien over 
welfare lien, seé opinion of Attorney General 
to Mr. Cicero P. Yow, Wilmington City Attorney, 

40 N.C.A.G. 691 (1970); Mr. James C. Fox, New 
Hanover County Attorney, 40 N.C.A.G. 693 

(1970). 

§ 160A-443.1. Heat source required. 

(a) A city shall, by ordinance, require that by January 1, 2000, every 

dwelling unit leased as rental property within the city shall have, at a 

minimum, a central or electric heating system or sufficient chimneys, flues, or 

gas vents, with heating appliances connected, so as to heat at least. one 
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habitable room, excluding the kitchen, to a minimum temperature of 68 

degrees Fahrenheit measured three feet above the floor with an outside 

temperature of 20 degrees Fahrenheit. 

(b) If a dwelling unit contains a heating system or heating appliances that 

meet the requirements of subsection (a) of this section, the owner of the 

dwelling unit shall not be required to install a new heating system or heating 

appliances, but the owner shall be required to maintain the existing heating 

system or heating appliances in a good and safe working condition. Otherwise, 

the owner of the dwelling unit shall install a heating system or heating 

appliances that meet the requirements of subsection (a) of this section and 

shall maintain the heating system or heating appliances in a good and safe 

working condition. 
(c) Portable kerosene heaters are not acceptable as a permanent source of 

heat as required by subsection (a) of this section but may be used as a 

supplementary source in single family dwellings and duplex units. An owner 

who has complied with subsection (a) shall not be held in violation of this 

section where an occupant of a dwelling unit uses a kerosene heater as a 

primary source of heat. 
(d) This section applies only to cities with a population of 200,000 or over, 

according to the most recent decennial federal census. 

(e) Nothing in this section shall be construed as: 

(1) Diminishing the rights of or remedies available to any tenant under a 

lease agreement, statute, or at common law; or 

(2) Prohibiting a city from adopting an ordinance with more stringent 

heating requirements than provided for by this section. (1999-14, s. ane 

Editor’s Note. — Session Laws 1999-14, s. 443A; it has been recodified as G.S. 160A-443.1 

1, originally enacted this section as G.S. 160A- _—_ at the direction of the Revisor of Statutes. 

§ 160A-444. Standards. 

An ordinance adopted by a city under this Part shall provide that the public 

officer may determine that a dwelling is unfit for human habitation if he finds 

that conditions exist in the dwelling that render it dangerous or injurious to 

the health, safety or morals of the occupants of the dwelling, the occupants of 

neighboring dwellings, or other residents of the city. Defective conditions may 

include the following (without limiting the generality of the foregoing): defects 

therein increasing the hazards of fire, accident, or other calamities; lack of 

adequate ventilation, light, or sanitary facilities; dilapidation; disrepair; 

structural defects; uncleanliness. The ordinances may provide additional 

standards to guide the public officers, or his agents, in determining the fitness 

of a dwelling for human habitation. (1939, c. 287, s. 4; 1971, c. 698, s. 1; A973, 

c. 426, s. 60.) 

§ 160A-445. Service of complaints and orders. 

(a) Complaints or orders issued by a public officer pursuant to an ordinance 

adopted under this Part shall be served upon persons either personally or by 

registered or certified mail. When service is made by registered or certified 

mail, a copy of the complaint or order may also be sent by regular mail. Service 

shall be deemed sufficient if the registered or certified mail is unclaimed or 

refused, but the regular mail is not returned by the post office within 10 days 

after the mailing. If regular mail is used, a notice of the pending proceedings 
shall be posted in a conspicuous place on the premises affected. 

(al) If the identities of any owners or the whereabouts of persons are 

unknown and cannot be ascertained by the public officer in the exercise of 
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reasonable diligence, or, if the owners are known but have refused to accept 
service by registered or certified mail, and the public officer makes an affidavit 
to that effect, then the serving of the complaint or order upon the owners or 
other persons may be made by publication in a newspaper having general 
circulation in the city at least once no later than the time at which personal 
service would be required under the provisions of this Part. When service is 
made by publication, a notice of the pending proceedings shall be posted in a 
conspicuous place on the premises thereby affected. 

(b) Repealed by Session Laws 1997-201, s. 1. (1939, c. 287, s. 5; 1965, c. 
B55 ALGO. CL SO8,p5Sent4t 1 Oily €4698,-S.1; 1973 7c. 426, 5,60; 19 77,.c..912, 
ioh441979.. 2nd, SESS. 5G. 24.7515..38;)1991,-c. .026,.s.. 1;.1997-201,-s..1)) 

Local Modification. — Conover: 1997-160; 

Forsyth: 1997-126; Sanford: 1997-160; city of 

Conover: 1997-93; city of Winston-Salem: 1997- 
126. 

CASE 

Failure to Provide Notice and Hearing 
Before Demolition. — Where city acted with- 
out authority in ordering the demolition of 
plaintiff’s building without affording plaintiff 
notice and an opportunity to be heard as re- 
quired by statute, the city acted at its peril in 
failing to exercise its powers in the manner 
prescribed by the statute, and thus was liable 
to plaintiff for any provable damages. Newton 
v. City of Winston-Salem, 92 N.C. App. 446, 374 
S.E.2d 488 (1988). 
Proof of actual notice was irrelevant to 

plaintiff’s right to recover damages 
against city for failing to comply with statu- 
tory procedures before demolishing plaintiff’s 
building; therefore, the trial court’s instruction 
to the jury that it could find that the city used 
reasonable diligence to provide actual notice 
and thus absolve city of its liability for damages 

Legal Periodicals. — For 1997 legislative 

survey, see 20 Campbell L. Rev. 399. 

NOTES 

required by this section, was error. Newton v. 
City of Winston-Salem, 92 N.C. App. 446, 374 
S.E.2d 488 (1988). 
Summary Judgment for City Not Autho- 

rized Where Question of Reasonable Dili- 

gence in Locating Interested Parties 
Raised. — In an action to recover damages 
from defendant city for destruction of a resi- 
dence on property held under a deed of trust to 
one plaintiff and secured under a promissory 
note held by the other plaintiff, summary judg- 
ment was improperly granted for city where 
one of the questions raised by city’s motion 
therefor was whether its building inspector 
used “reasonable diligence” in attempting to 
locate plaintiff and others connected with the 
property. Farmers Bank v. City of Elizabeth 
City, 54 N.C. App. 110, 282 S.E.2d 580 (1981). 

Cited in Yates v. Jamison, 782 F.2d 1182 (4th 

even though city failed to serve plaintiff as Cir. 1986). 

§ 160A-446. Remedies. 

(a) The governing body may provide for the creation and organization of a 

housing appeals board to which appeals may be taken from any decision or 

order of the public officer, or may provide for such appeals to be heard and 

determined by its zoning board of adjustment. 
(b) The housing appeals board, if created, shall consist of five members to 

serve for three-year staggered terms. It shall have the power to elect its own 

officers, to fix the times and places for its meetings, to adopt necessary rules of 

procedure, and to adopt other rules and regulations for the proper discharge of 

its duties. It shall keep an accurate record of all its proceedings. 

(c) An appeal from any decision or order of the public officer may be taken 

by any person aggrieved thereby or by any officer, board or commission of the 

city. Any appeal from the public officer shall be taken within 10 days from the 

rendering of the decision or service of the order by filing with the public officer 

and with the board a notice of appeal which shall specify the grounds upon 

which the appeal is based. Upon the filing of any notice of appeal, the public 

officer shall forthwith transmit to the board all the papers constituting the 
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record upon which the decision appealed from was made. When an appeal is 

from a decision of the public officer refusing to allow the person aggrieved 

thereby to do any act, his decision shall remain in force until modified or 

reversed, When any appeal is from a decision of the public officer requiring the 

person aggrieved to do any act, the appeal shall have the effect of suspending 

the requirement until the hearing by the board, unless the public officer 

certifies to the board, after the notice of appeal is filed with him, that because 

of facts stated in the certificate (a copy of which shall be furnished the 

appellant), a suspension of his requirement would cause imminent peril to life 

or property. In that case the requirement shall not be suspended except by a 

restraining order, which may be granted for due cause shown upon not less 

than one day’s written notice to the public officer, by the board, or by a court of 

record upon petition made pursuant to subsection (f) of this section. 

(d) The appeals board shall fix a reasonable time for hearing appeals, shall 

give due notice to the parties, and shall render its decision within a reasonable 

time. Any party may appear in person or by agent or attorney. The board may 

reverse or affirm, wholly or partly, or may modify the decision or order 

appealed from, and may make any decision and order that in its opinion ought 

to be made in the matter, and to that end it shall have all the powers of the 

public officer, but the concurring vote of four members of the board shall be 

necessary to reverse or modify any decision or order of the public officer. The 

board shall have power also in passing upon appeals, when practical difficul- 

ties or unnecessary hardships would result from carrying out the strict letter 

of the ordinance, to adapt the application of the ordinance to the necessities of 

the case to the end that the spirit of the ordinance shall be observed, public 

safety and welfare secured, and substantial justice done. 

(e) Every decision of the board shall be subject to review by proceedings in 

the nature of certiorari instituted within 15 days of the decision of the board, 

but not otherwise. 
(f) Any person aggrieved by an order issued by the public officer or a decision 

rendered by the board may petition the superior court for an injunction 

restraining the public officer from carrying out the order or decision and the 

court may, upon such petition, issue a temporary injunction restraining the 

public officer pending a final disposition of the cause. The petition shall be filed 

within 30 days after issuance of the order or rendering of the decision. 

Hearings shall be had by the court on a petition within 20 days, and shall be 

given preference over other matters on the court’s calendar. The court shall 

hear and determine the issues raised and shall enter such final order or decree 

as law and justice may require. It shall not be necessary to file bond in any 

amount before obtaining a temporary injunction under this subsection. 

(g) If any dwelling is erected, constructed, altered, repaired, converted, 

maintained, or used in violation of this Part or of any ordinance or code 

adopted under authority of this Part or any valid order or decision of the public 

officer or board made pursuant to any ordinance or code adopted under 

authority of this Part, the public officer or board may institute any appropriate 

action or proceedings to prevent the unlawful erection, construction, recon- 

struction, alteration or use, to restrain, correct or abate the violation, to 

prevent the occupancy of the dwelling, or to prevent any illegal act, conduct or 

use in or about the premises of the dwelling. (1939, c. 287, s. 6; c. 386; 1969, c. 

868, s. 5;.1971,.c..698, s. 1.) 

Local Modification. — City of Charlotte: 
1989 (Reg. Sess., 1990), c. 859. 
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CASE NOTES 

Purpose of writ of certiorari in subsec- 
tion (e) is to bring the matter before the court, 
upon the evidence presented by the record 
itself. Axler v. City of Wilmington, 25 N.C. App. 
110, 212 S.E.2d 510, cert. denied, 287 N.C. 258, 
214°S.E.2d 429 (1975). 
Purpose of restraining order authorized 

by subsection (f) is to protect an aggrieved 
party until there has been a final determina- 
tion of a proceeding commenced under author- 
ity of the minimum housing standards of this 

110, 212 S.E.2d 510, cert. denied, 287 N.C: 258, 
214. S.H.2d 429 (1975). 

Plaintiffs must exhaust the administra- 
tive remedies available to them, and they 
cannot be allowed to undermine the prescribed 
statutory procedure set forth in this section. 
Harrell v. City of Winston-Salem, 22 N.C. App. 
386, 206 S.E.2d 802, cert. denied, 285 N.C. 757, 

209 S.E.2d 281 (1974). 

Cited in Wiggins v. City of Monroe, 73 N.C. 
App. 44, 326 S.E.2d 39 (1985). 

Part. Axler v. City of Wilmington, 25 N.C. App. 

§ 160A-447. Compensation to owners of condemned prop- 
erty. 

Nothing in this Part shall be construed as preventing the owner or owners of 
any property from receiving just compensation for the taking of property by the 
power of eminent domain under the laws of this State, nor as permitting any 
property to be condemned or destroyed except in accordance with the police 
power of the State. (1939, c. 386; 1943, c. 196; 1971, c. 698, s. 1.) 

§ 160A-448. Additional powers of public officer. 

An ordinance adopted by the governing body of the city may authorize the 
public officer to exercise any powers necessary or convenient to carry out and 
effectuate the purpose and provisions of this Part, including the following 
powers in addition to others herein granted: 

(1) To investigate the dwelling conditions in the city in order to determine 
which dwellings therein are unfit for human habitations; 

(2) To administer oaths, affirmations, examine witnesses and receive 
evidence; 

(3) To enter upon premises for the purpose of making examinations in a 
manner that will do the least possible inconvenience to the persons in 
possession; 

(4) To appoint and fix the duties of officers, agents and employees 
necessary to carry out the purposes of the ordinances; and 

(5) To delegate any of his functions and powers under the ordinance to 
Other olticers and other agents. (1939, c. 287, s. 7; 1971, c. 698, s..1; 
1973... 420, s..60.,) 

§ 160A-449. Administration of ordinance. 

The governing body of any city adopting an ordinance under this Part shall, 
as soon as possible thereafter, prepare an estimate of the annual expenses or 
costs to provide the equipment, personnel and supplies necessary for periodic 

examinations and investigations of the dwellings in the city for the purpose of 

determining the fitness of dwellings for human habitation, and for the 
enforcement and administration of its ordinances adopted under this Part. The 

city is authorized to make appropriations from its revenues necessary for this 

purpose and may accept and apply grants or donations to assist it in carrying 

out the provisions of the ordinances. (1939, c. 287, s. 8; 1971, c. 698, s. 1.) 

§ 160A-450. Supplemental nature of Part. 

Nothing in this Part shall be construed to abrogate or impair the powers of 

the courts or of any department of any city to enforce any provisions of its 
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charter or its ordinances or regulations, nor to prevent or punish violations 

thereof; and the powers conferred by this Part shall be in addition and 

supplemental to the powers conferred by any other law. (1939, c. 287, s. 9; 

1971, c. 698, s. 1.) 

CASE NOTES 

Cited in Newton v. City of Winston-Salem, 

92 N.C. App. 446, 374 S.E.2d 488 (1988). 

Part 7. Community Appearance Commissions. 

§ 160A-451. Membership and appointment of commission; 

joint commission. 

Each municipality and county in the State may create a special commission, 

to be known as the official appearance commission for the city or county. The 

commission shall consist of not less than seven nor more than 15 members, to 

be appointed by the governing body of the municipality or county for such 

terms, not to exceed four years, as the governing body may by ordinance 

provide. All members shall be residents of the municipality’s or county’s area 

of planning and zoning jurisdiction at the time of appointment. Where possible, 

appointments shall be made in such a manner as to maintain on the 

commission at all times a majority of members who have had special training 

or experience in a design field, such as architecture, landscape design, 

horticulture, city planning, or a closely related field. Members of the commis- 

sion may be reimbursed for actual expenses incidental to the performance of 

their duties within the limits of any funds available to the commission, but 

shall serve without pay unless otherwise provided in the ordinance establish- 

ing the commission. Membership of the commission is declared to be an office 

that may be held concurrently with any other elective or appointive office 

pursuant to Article VI, Sec. 9, of the Constitution. 

A county and one or more cities in the county may establish a joint 

appearance commission. If a joint commission 1s established, the county and 

the city or cities involved shall determine the residence requirements for 

members of the joint commission. (1971, c. 896, s. 6; c. 1058; 1978, c. 426, s. 63.) 

Editor’s Note. — Sections 160A-451 to 
160A-455 were enacted as G.S. 160-181.11 to 
160-181.15. They were transferred to their 
present position by Session Laws 1971, c. 896, 

s. 6. 
Legal Periodicals. — For a symposium on 

historic preservation which includes a discus- 

sion of relevant North Carolina law, see 12 

Wake Forest L. Rev. 9 (1976). 

For article discussing legal issues of historic 

preservation for local government in North 

Carolina, see 17 Wake Forest L. Rev. 707 

Coe 

§ 160A-452. Powers and duties of commission. 

The commission, upon its appointment, shall make careful study of the 

visual problems and needs of the municipality or county within its area of 

zoning jurisdiction, and shall make any plans and carry out any programs that 

will, in accordance with the powers herein granted, enhance and improve the 

visual quality and aesthetic characteristics of the municipality or county. To 

this end, the governing board may confer upon the appearance commission the 

following powers and duties: 
(1) To initiate, promote and assist in the implementation of programs of 

general community beautification in the municipality or county; 
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(2) To seek to coordinate the activities of individuals, agencies and 
organizations, public and private, whose plans, activities and pro- 
grams bear upon the appearance of the municipality or county; 

(3) To provide leadership and guidance in matters of area or community 
design and appearance to individuals, and to public and private 
organizations, and agencies; 

(4) To make studies of the visual characteristics and problems of the 
municipality or county, including surveys and inventories of an 
appropriate nature, and to recommend standards and policies of 
design for the entire area, any portion or neighborhood thereof, or any 
project to be undertaken; 

(5) To prepare both general and specific plans for the improved appear- 
ance of the municipality or county. These plans may include the entire 
area or any part thereof, and may include private as well as public 
property. The plans shall set forth desirable standards and goals for 
the aesthetic enhancement of the municipality or county or any part 
thereof within its area of planning and zoning jurisdiction, including 
public ways and areas, open spaces, and public and private buildings 
and projects; 

(6) To participate, in any way deemed appropriate by the governing body 
of the municipality or county and specified in the ordinance establish- 
ing the commission, in the implementation of its plans. To this end, 
the governing body may include in the ordinance the following 
powers: 
a. To request from the proper officials of any public agency or body, 

including agencies of the State and its political subdivisions, its 
plans for public buildings, facilities, or projects to be located 
within the municipality or its area of planning and zoning 
jurisdiction of the city or county. 

b. To review these plans and to make recommendations regarding 
their aesthetic suitability to the appropriate agency, or to the 
municipal or county planning or governing board. All plans shall 
be reviewed by the commission in a prompt and expeditious 
manner, and all recommendations of the commission with regard 
to any public project shall be made in writing. Copies of the 
recommendations shall be transmitted promptly to the planning 
or governing body of the city or county, and to the appropriate 
agency. 

c. To formulate and recommend to the appropriate municipal plan- 
ning or governing board the adoption or amendment of ordi- 
nances (including the zoning ordinance, subdivision regulations, 
and other local ordinances regulating the use of property) that 

will, in the opinion of the commission, serve to enhance the 
appearance of the municipality and its surrounding areas. 

d. To direct the attention of city or county officials to needed enforce- 

ment of any ordinance that may in any way affect the appearance 
of the city or county. 

e. To seek voluntary adherence to the standards and policies of its 

plans. 
f. To enter, in the performance of its official duties and at reasonable 

times, upon private lands and make examinations or surveys. 

g. To promote public interest in and an understanding of its recom- 

mendations, studies, and plans, and to that end to prepare, 

publish and distribute to the public such studies and reports as 

will, in the opinion of the commission, advance the cause of 
improved municipal or county appearance. 
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h. To conduct public meetings and hearings, giving reasonable notice 

to the public thereof. (1971, c. 896, s. 6; c. 1058.) 

§ 160A-453. Staff services; advisory council. 

The commission may recommend to the municipal or county governing board 

suitable arrangements for the procurement or provision of staff or technical 

services for the commission, and the governing board may appropriate such 

amount as it deems necessary to carry out the purposes for which it was 

created. The commission may establish an advisory council or other commit- 

tees. (1971, c. 896, s. 6; c. 1058.) 

§ 160A-454. Annual report. 

The commission shall, no later than April 15 of each year, submit to the 

municipal or county governing body a written report of its activities, a 

statement of its expenditures to date for the current fiscal year, and its 

requested budget for the next fiscal year. All accounts and funds of the 

commission shall be administered substantially in accordance with the re- 

quirements of the Municipal Fiscal Control Act or the County Fiscal Control 

Act. (1971, c. 896, s. 6; c. 1058.) 

§ 160A-455. Receipt and expenditure of funds. 

The commission may receive contributions from private agencies, founda- 

tions, organizations, individuals, the State or federal government, or any other 

source, in addition to any sums appropriated for its use by the city or county 

governing body. It may accept and disburse these funds for any purpose within 

the scope of its authority as herein specified. All sums appropriated by the city 

or county to further the work and purposes of the commission are deemed to be 

for a public purpose. (1971, c. 896, s. 6; c. 1058; 1975, c. 664, s. 16.) 

Part 8. Miscellaneous Powers. 

§ 160A-456. Community development programs and activ- 

ities. 

(a) Any city is authorized to engage in, to accept federal and State grants 

and loans for, and to appropriate and expend funds for community develop- 

ment programs and activities. In undertaking community development pro- 

erams and activities, in addition to other authority granted by law, a city may 

engage in the following activities: 
(1) Programs of assistance and financing of rehabilitation of private 

buildings principally for the benefit of low and moderate income 

persons, or for the restoration or preservation of older neighborhoods 

or properties, including direct repair, the making of grants or loans, 

i subsidization of interest payments on loans, and the guaranty of 
oans; 

(2) Programs concerned with employment, economic development, crime 

prevention, child care, health, drug abuse, education, and welfare 
needs of persons of low and moderate income. 

(b) Any city council may exercise directly those powers granted by law to 
municipal redevelopment commissions and those powers eranted by law to 
municipal housing authorities, and may do so whether or not a redevelopment 
commission or housing authority is in existence in such city. Any city council 
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desiring to do so may delegate to any redevelopment commission or to any 
housing authority the responsibility of undertaking or carrying out any 
specified community development activities. Any city council and any board of 
county commissioners may by agreement undertake or carry out for each other 
any specified community development activities. Any city council may contract 
with any person, association, or corporation in undertaking any specified 
community development activities. Any county or city board of health, county 
board of social services, or county or city board of education, may by agreement 
undertake or carry out for any city council any specified community develop- 
ment activities. 

(c) Any city council undertaking community development programs or 
activities may create one or more advisory committees to advise it and to make 
recommendations concerning such programs or activities. 

(d) Any city council proposing to undertake any loan guaranty or similar 
program for rehabilitation of private buildings is authorized to submit to its 
voters the question whether such program shall be undertaken, such referen- 
dum to be conducted pursuant to the general and local laws applicable to 
special elections in such city. 

(d1) Any city may receive and dispense funds from the Community Devel- 
opment Block Grant Section 108 Loan Guarantee program, Subpart M, 24 CFR 
570.700 et seq., either through application to the North Carolina Department 
of Commerce or directly from the federal government, in accordance with State 
and federal laws governing these funds. Any city that receives these funds 
directly from the federal government may pledge current and future CDBG 
funds for use as loan guarantees in accordance with State and federal laws 
governing these funds. A city may implement the receipt, dispensing, and 
pledging of CDBG funds under this subsection by borrowing CDBG funds and 
lending all or a portion of those funds to a third party in accordance with 
applicable laws governing the CDBG program. 
Any city that has pledged current or future CDBG funds for use as loan 

guarantees prior to the enactment of this subsection is authorized to have 
taken such action. A pledge of future CDBG funds under this subsection is not 
a debt or liability of the State or any political subdivision of the State or a 
pledge of the faith and credit of the State or any political subdivision of the 
State. The pledging of future CDBG funds under this subsection does not 
directly, indirectly, or contingently obligate the State or any political subdivi- 
sion of the State to levy or to pledge any taxes. 

(e) Repealed by Session Laws 1985, c. 665, s. 5. 
(e1) All program income from Economic Development Grants from the 

Small Cities Community Development Block Grant Program may be retained 
by recipient cities in “economically distressed counties”, as defined in G.S. 
143B-437A, for the purposes of creating local economic development revolving 
loan funds. Such program income derived through the use by cities of Small 
Cities Community Development Block Grant money includes but is not limited 
to: (i) payment of principal and interest on loans made by the county using 
Community Development Block Grant Funds; (ii) proceeds from the lease or 
disposition of real property acquired with Community Development Block 
Grant Funds; and (iii) any late fees associated with loan or lease payments in 
(i) and (ii) above. The local economic development revolving loan fund set up by 
the city shall fund only those activities eligible under Title I of the federal 
Housing and Community Development Act of 1974, as amended (P.L. 93-383), 
and shall meet at least one of the three national objectives of the Housing and 
Community Development Act. Any expiration of G.S. 143B-437A or G.S. 
105-129.3 shall not affect this subsection as to designations of economically 
distressed counties made prior to its expiration. (1975, c. 435, s. 1; c. 689, s. 1; 
c. 879, s. 46; 1983, c. 908, s. 4; 1985, c. 665, s. 5; 1987, c. 464, s. 10; 1987 (Reg. 
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Sess., 1988), c. 992, s. 2; 1995, c. 310, s. 
Grp TDS .ras) 

Local Modification. — City of Durham: 
1987, c. 206; city of New Bern: 1987, c. 291; (As 

to Part 8) town of Ayden: 1991, c. 58. 
Editor’s Note. — Session Laws 1996, Sec- 

ond Extra Session, c. 13, s. 10.1, provides: “This 
act does not affect the rights or liabilities of the 
State, a taxpayer, or another person arising 
under a statute amended or repealed by this act 
before its amendment or repeal; nor does it 

§ 160A-457. Acquisition and 
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3; 1995 (Reg. Sess., 1996), c. 13, s. 3.9; 

affect the right to any refund or credit of a tax 
that would otherwise have been available un- 
der the amended or repealed statute before its 

amendment or repeal.” 

Legal Periodicals. — For a symposium on 
historic preservation which includes a discus- 
sion of relevant North Carolina law, see 12 

Wake Forest L. Rev. 9 (1976). 

disposition of property for 
redevelopment. 

In addition to the powers granted by G.S. 160A-456, any city is authorized, 

either as a part of a community development program or independently 

thereof, and without the necessity of compliance with the Urban Redevelop- 

ment Law, to exercise the following powers: 
(1) To acquire, by voluntary purchase from the owner or owners, real 

property which is either: 
a. Blighted, deteriorated, deteriorating, undeveloped, or inappropri- 

ately developed from the standpoint of sound community devel- 

opment and growth; 
b. Appropriate for rehabilitation or conservation activities; 

c. Appropriate for housing construction or the economic development 

of the community; or 
d. Appropriate for the preservation or restoration of historic sites, the 

beautification of urban land, the conservation of open space, 

natural resources, and scenic areas, the provision of recreational 

opportunities, or the guidance of urban development; 

(2) To clear, demolish, remove, or rehabilitate buildings and improve- 

ments on land so acquired; and 
(3) To retain property so acquired for public purposes, or to dispose, 

through sale, lease, or otherwise, of any property so acquired to any 

person, firm, corporation, or governmental unit; provided, the dispo- 

sition of such property shall be undertaken in accordance with the 

procedures of Article 12 of this Chapter, or the procedures of G.S. 

160A-514, or any applicable local act or charter provision modifying 
such procedures; or subsection (4) of this section. 

(4) To sell, exchange, or otherwise transfer real property or any interest 

therein in a community development project area to any redeveloper 

at private sale for residential, recreational, commercial, industrial or 

other uses or for public use in accordance with the community 

development plan, subject to such covenants, conditions and restric- 

tions as may be deemed to be in the public interest or to carry out the 

purposes of this Article; provided that such sale, exchange or other 

transfer, and any agreement relating thereto, may be made only after 

approval of the municipal governing body and after a public hearing; 
a notice of the public hearing shall be given once a week for two 
successive weeks in a newspaper having general circulation in the 
municipality, and the notice shall be published the first time not less 
than 10 days nor more than 25 days preceding the public hearing; and 
the notice shall disclose the terms of the sale, exchange or transfer. At 
the public hearing the appraised value of the property to be sold, 
exchanged or transferred shall be disclosed; and the consideration for 
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the conveyance shall not be less than the appraised value. (1977, c. 
GG0jos P1983, “e797 ss) 1):2)) 

Local Modification. — City of Asheville: (Reg. Sess., 1982), c. 1162; city of Wilson: 1977, 
1981, c. 632; city of Durham: 1993 (Reg. Sess., 2nd Sess., c. 1196. 
1994), c. 658, s. 1; city of Wilmington: 1981 

§ 160A-457.1. Urban Development Action Grants. 

In addition to the powers granted by G.S. 160A-456 and G.S. 160A-457, any 
city is authorized, either as a part of a community development program or 
independently thereof, to enter into contracts or agreements with any person, 
association, or corporation to undertake and carry out specified activities in 
furtherance of the purposes of Urban Development Action Grants authorized 
by the Housing and Community Development Act of 1977 (P.L. 95-128) or any 
amendment thereto which is a continuation of such grant programs by 
whatever designation, including the authority to enter into and carry out 
contracts or agreements to extend loans, loan subsidies, or grants to persons, 
associations, or corporations and to dispose of real or personal property by 
private sale in furtherance of such contracts or agreements. 
Any enabling legislation contained in local acts which refers to “Urban 

Development Action Grants” or the Housing and Community Development Act 
of 1977 (PL. 95-128) shall be construed also to refer to any continuation of such 
grant programs by whatever designation. (1981, c. 865, ss. 1, 2.) 

Local Modification. — Town of Faison: 

1993 (Reg. Sess., 1994), c. 769, s. 28.16. 

§ 160A-457.2. Urban homesteading programs. 

A city may establish a program of urban homesteading, in which residential 
property of little or no value is conveyed to persons who agree to rehabilitate 
the property and use it, for a minimum number of years, as their principal 
place of residence. Residential property is considered of little or no value if the 
cost of bringing the property into compliance with the city’s housing code 
exceeds sixty percent (60%) of the property’s appraised value on the county tax 
records. In undertaking such a program a city may: 

(1) Acquire by purchase, gift or otherwise, but not eminent domain, 
residential property specifically for the purpose of reconveyance in the 
urban homesteading program or may transfer to the program resi- 
dential property acquired for other purposes, including property 
purchased at a tax foreclosure sale. 

(2) Under procedures and standards established by the city, convey 
residential property by private sale under G.S. 160A-267 and for 
nominal monetary consideration to persons who qualify as grantees. 

(3) Convey property subject to conditions that: 
a. Require the grantee to use the property as his or her principal 

place of residence for a minimum number of years, 
b. Require the grantee to rehabilitate the property so that it meets or 

exceeds minimum code standards, : 
c. Require the grantee to maintain insurance on the property, 
d. Set out any other specific conditions (including, but not limited to, 

design standards) or actions that the city may require, and 
. Provide for the termination of the grantee’s interest in the property 

and its reversion to the city upon the grantee’s failure to meet any 
condition so established. 

(@>) 
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(4) Subordinate the city’s interest in the property to any security interest 

granted by the grantee to a lender of funds to purchase or rehabilitate 

the property. (1987, c. 464, s. 8; 1997-456. s. 27.) 

Editor’s Note. — Subdivisions (3a) Revisor of Statutes to renumber or reletter 

through (3)(e) were renumbered as subdivi- sections and parts of sections having a number 

sions (3)a. through (3)e. pursuant to Session — or letter designation that is incompatible with 

Laws 1997-456, s. 27, which authorized the the General Assembly’s computer database. 

§ 160A-458. Erosion and sedimentation control. 

Any city may enact and enforce erosion and sedimentation control ordi- 

nances as authorized by Article 4 of Chapter 113A of the General Statutes, and 

in such enactment and enforcement shall comply with all applicable provisions 

of Article 4. (1979, 2nd Sess., c. 1247, s. 39.) 

CASE NOTES 

Cited in Homebuilders Ass’n v. City of Char- 
lotte, 336 N.C. 37, 442 S.E.2d 45 (1994). 

§ 160A-458.1. Floodway regulations. 

Any city may enact and enforce floodway regulation ordinances as autho- 

rized by Part 6 of Article 21 of Chapter 148 of the General Statutes, and in such 

enactment and enforcement shall comply with all applicable provisions of Part 

6. (1979, 2nd Sess., c. 1247, s. 39.) 

§ 160A-458.2. Mountain ridge protection. 

Cities may enact and enforce mountain ridge protection ordinances pursu- 

ant to Article 14 of Chapter 113A of the General Statutes, and in such 

enactment and enforcement shall comply with all applicable provisions of 

Article 14 unless the city has removed itself from the coverage of Article 14 

through the procedure provided by law. (1983, c. 676, s. 3.) 

§ 160A-458.3. Downtown development projects. 

(a) In this section, “downtown development project” means a capital project 

in the city’s central business district, as that district is defined by the city 

council, comprising one or more buildings and including both public and 
private facilities. By way of illustration but not limitation, such a project might 
include a single building comprising a publicly owned parking structure and 
publicly owned convention center and a privately owned hotel or office 
building. 

(b) If the city council finds that it is likely to have a significant effect on the 
revitalization of the central business district, the city may acquire, construct, 
own, and operate or participate in the acquisition, construction, ownership, 
and operation of a downtown development project or of specific facilities within 
such a project. The city may enter into binding contracts with one or more 
private developers with respect to acquiring, constructing, owning, or operat- 
ing such a project. Such a contract may, among other provisions, specify the 
following: 

(1) The property interests of both the city and the developer or developers 
in the project, provided that the property interests of the city shall be 
limited to facilities for a public purpose; 
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(2) The responsibilities of the city and the developer or developers for 
construction of the project; 

(3) The responsibilities of the city and the developer or developers with 
respect to financing the project. 

Such a contract may be entered into before the acquisition of any real property 
necessary to the project. 

(c) A downtown development project may be constructed on property ac- 
quired by the developer or developers, on property directly acquired by the city, 
or on property acquired by the city while exercising the powers, duties, and 
responsibilities of a redevelopment commission pursuant to G.S. 160A-505 or 
G.S. 160A-456. 

(d) In connection with a downtown development project, the city may convey 
een in property owned by it, including air rights over public facilities, as 
follows: 

(1) If the property was acquired while the city was exercising the powers, 
duties, and responsibilities of a redevelopment commission, the city 
may convey property interests pursuant to the “Urban Redevelop- 
ment Law” or any local modification thereof. 

(2) If the property was acquired by the city directly, the city may convey 
property interests pursuant to G.S. 160A-457, and Article 12 of 
Chapter 160A of the General Statutes does not apply to such dispo- 
sitions. 

(3) In lieu of conveying the fee interest in air rights, the city may convey 
a leasehold interest for a period not to exceed 99 years, using the 
procedures of subparagraphs (1) or (2) of this subsection, as applica- 
ble. 

(e) The contract between the city and the developer or developers may 
provide that the developer or developers shall be responsible for construction 
of the entire downtown development project. If so, the contract shall include 
such provisions as the city council deems sufficient to assure that the public 
facility or facilities included in the project meet the needs of the city and are 
constructed at a reasonable price. A project constructed pursuant to this 

paragraph is not subject to Article 8 of Chapter 143 of the General Statutes, 

provided that city funds constitute no more than fifty percent (50%) of the total 

costs of the downtown development project. Federal funds available for loan to 

private developers in connection with a downtown development project shall 

not be considered city funds for purposes of this subsection. 
(f) Operation. — The city may contract for the operation of any public 

facility or facilities included in a downtown redevelopment project by a person, 

partnership, firm or corporation, public or private. Such a contract shall 

include provisions sufficient to assure that any such facility or facilities are 
operated for the benefit of the citizens of the city. 

(g) Grant funds. — To assist in the financing of its share of a downtown 

development project, the city may apply for, accept and expend grant funds 

from the federal or State governments. (1987, c. 619, s. 1.) 

Local Modification. — City of Greenville: 
1998-144, s. 1. 

§ 160A-458.4. Designation of transportation corridor offi- 

cial maps. 

Any city may establish transportation corridor official maps and may enact 

and enforce ordinances pursuant to Article 2E of Chapter 136 of the General 

Statutes. (1987, c. 747, s. 23; 1998-184, s. 4.) 
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§ 160A-459: Reserved for future codification purposes. 

ARTICLE 20. 

Interlocal Cooperation. 

Part 1. Joint Exercise of Powers. 

§ 160A-460. Definitions. 

The words defined in this section shall have the meanings indicated when 

used in this Part: 
(1) “Undertaking” means the joint exercise by two or more units of local 

government, or the contractual exercise by one unit for one or more 

other units, of any power, function, public enterprise, right, privilege, 

or immunity of local government. 
(2) “Unit,” or “unit of local government” means a county, city, consolidated 

city-county, local board of education, sanitary district, facility author- 

ity created under Part 4 of this Article, or other local political 

subdivision, authority, or agency of local government. (1971, c. 698, s. 

1; 1975, c. 821, s. 4; 1979, c. 774, s. 1; 1981, c. 641; 1995, c. 458, s. 3.) 

Local Modification. — Cherokee, Graham, 

Jackson and Swain: 19738, c. 1406. 
Cross References. — As to application of 

this Part to joint construction of buildings by 
counties, cities or other units of local govern- 

ment, see G.S. 153A-164. As to authority of 
counties under this Part, see also G.S. 153A- 

212. As to power of county to take action under 
the provisions of this Part, see G.S. 153A-445. 

CASE NOTES 

Applied in Trask v. City of Wilmington, 64 
N.C. App. 17, 306 S.E.2d 832 (1983). 

Cited in Cash v. Granville County Board of 

Educ., 242 F.3d 219, 2001 U.S. App. LEXIS 

2976 (4th Cir. 2001). 

OPINIONS OF ATTORNEY GENERAL 

Local boards of education have author- 
ity to make agreements establishing self- 
insurance program, provided (1) the con- 
tracts establishing such program contain the 
provisions required by G.S. 160A-464, and (2) 
the contracts incorporate certain limitations 

set forth in G.S. 115C-42 and 115C-43. See 
opinion of Attorney General to Mr. Gene 
Causby, Executive Director, North Carolina 
School Boards Association, 55 N.C.A.G. 77 

(1986). 

§ 160A-461. Interlocal cooperation authorized. 

Any unit of local government in this State and any one or more other units 
of local government in this State or any other state (to the extent permitted by 
the laws of the other state) may enter into contracts or agreements with each 
other in order to execute any undertaking. The contracts and agreements shall 
be of reasonable duration, as determined by the participating units, and shall 
be ratified by resolution of the governing board of each unit spread upon its 
minutes. (1971, c. 698, s. 1.) 
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CASE NOTES 

This section merely extends the powers 
of a municipality to act in concert with 
other local governments and in no way re- 
stricts the anticompetitive conduct contem- 
plated in supplying sewage services. Pinehurst 
Enters., Inc. v. Town of S. Pines, 690 F. Supp. 
444 (M.D.N.C. 1988), aff’d, 887 F.2d 1080 (4th 
Cir. 1989), 
Applied in Trask v. City of Wilmington, 64 

NIC. App. 17, 306°S.E.2d 832 (1983). 

§ 160A-462. Joint agencies. 

Cited in Chapel Hill Country Club, Inc. v. 
Town of Chapel Hill, 97 N.C. App. 171, 388 
S.E.2d 168 (1990); Cash v. Granville County 
Board) of Educ., 242. F.3d, 219, 2001 U.S. App. 
LEXIS 2976 (4th Cir. 2001); Grassy Creek 
Neighborhood Alliance v. City of Winston-Sa- 
lem, 142 N.C. App. 290, 542 S.E.2d 296, 2001 
N.C. App. LEXIS 84 (2001). 

(a) Units agreeing to an undertaking may establish a joint agency charged 

with any or all of the responsibility for the undertaking. The units may confer 

on the joint agency any power, duty, right, or function needed for the execution 

of the undertaking, except that legal title to all real property necessary to the 

undertaking shall be held by the participating units individually, or jointly as 

tenants in common, in such manner and proportion as they may determine. 

(b) The participating units may appropriate funds to the joint agency on the 

basis of an annual budget recommended by the agency and submitted to the 

governing board of each unit TOMASI BY Gent e2) RAE GAM Nea OR os he atta 

Local Modification. — (As to subsection and innovative septic tank systems to joint 

(a)) Clay County: 2003-127, s. 2. agency in certain counties and inspection fees 

Cross References. — For transfer of own- in those counties, see G.S. 130A-543.1. 

ership of provisionally approved septic tanks 

CASE NOTES 

Cited in Grassy Creek Neighborhood Alli- 
ance v. City of Winston-Salem, 142 N.C. App. 

290, 542 S.E.2d 296, 2001 N.C. App. LEXIS 84 

(2001). 

§ 160A-463. Personnel. 

(a) The units may agree that any joint agency established under G.S. 

160A-462 shall appoint the officers, agents, and employees necessary to 

execute the undertaking, or that the units jointly shall appoint these person- 

nel, or that one of the units shall appoint the personnel with their services 

contracted for by the other units or by the joint agency. If the units determine 

that one unit shall appoint the personnel, the agreement shall provide that the 

jurisdiction, authority, rights, privileges, and immunities (including coverage 

under the workers’ compensation laws) which the officers, agents, and employ- 

ees of the appointing unit enjoy within the territory of that unit shall also be 

enjoyed by them outside its territory when they are acting pursuant to the 

agreement and within the scope of their authority or the course of their 

employment. 
(b) When the subject of an undertaking is a sovereign function of govern- 

ment, the exercise of which has been delegated to an officer of each participat- 

ing unit, the agreement may provide that one officer shall exercise the function 

for all the participating units, with all of the powers, duties, and obligations 

that an officer exercising the function in a single unit would have. (1971, c. 698, 

s. 1; 1991, c. 636, s. 3.) 
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§ 160A-464. Provisions of the agreement. 

Any contract or agreement establishing an undertaking shall specify: 
(1) The purpose or purposes of the contract or agreement; 
(2) The duration of the agreement; 
(3) If a joint agency is established, its composition, organization, and 

nature, together with the powers conferred on it; 
(4) The manner of appointing the personnel necessary to the execution of 

the undertaking; 
(5) The method of financing the undertaking, including the apportion- 

ment of costs and revenues; 
(6) The formula for ownership of real property involved in the undertak- 

ing, and procedures for the disposition of such property when the 
contract or agreement expires or is terminated; 

(7) Methods for amending the contract or agreement; 
(8) Methods for terminating the contract or agreement; 
(9) Any other necessary or proper matter. (1971, c. 698, s. 1.) 

OPINIONS OF ATTORNEY GENERAL 

Local boards of education have author- 
ity to make agreements establishing self- 
insurance program, provided (1) the con- 
tracts establishing such program contain the 
provisions required by G.S. 160A-464, and (2) 
the contracts incorporate certain limitations 
set forth in G.S. 115C-42 and 115C-43. See 
Opinion of Attorney General to Mr. Gene 
Causby, Executive Director, North Carolina 

School Boards Association, 55 N.C.A.G. 77 

(1986). 
Local boards of education may enter 

into interlocal agreements to form the 
North Carolina School Boards Trust. See 
opinion of Attorney General to Edwin Dunlap, 
Jr., Executive Director, North Carolina School 
Boards Association, 2002 N.C. AG LEXIS 12 
(2/20/02). 

§ 160A-465: Repealed by Session Laws 1979, c. 774, s. 2. 

§ 160A-466. Revenue and expenditures for joint undertak- 
ings. 

When two or more units of local government are engaged in a joint 
undertaking, they may enter into agreements regarding financing, expendi- 
tures, and revenues related to the joint undertaking. Funds collected by any 
participating unit of government may be transferred to and expended by any 
other unit of government in a manner consistent with the agreement. An 
agreement regarding expenses and revenues may be of reasonable duration 
not to exceed 99 years. (2003-417, s. 1.) 

Cross References. — As to interlocal agree- 
ments concerning economic development, see 
GS 158-723! 

Editor’s Note. — Session Laws 2003-417, s. 

3, made this section effective August 14, 2003. 

S$ 160A-467 through 160A-469: Reserved for future codification pur- 
poses. 
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Part 2. Regional Councils of Governments. 

§ 160A-470. Creation of regional councils; definition of 
“unit of local government”. 

(a) Any two or more units of local government may create a regional council 

of governments by adopting identical concurrent resolutions to that effect in 

accordance with the provisions and procedures of this Part. To the extent 

permitted by the laws of its state, a local government in a state adjoining North 

Carolina may participate in regional councils of governments organized under 

this Part to the same extent as if it were located in this State. The concurrent 

resolutions creating a regional council of governments, and any amendments 

thereto, will be referred to in this Part as the “charter” of the regional council. 

(b) For the purposes of this Part, “unit of local government” means a county, 

city, or consolidated city-county. (1971, c. 698, s. 1; 1973, c. £96, SUT 19) 

Cross References. — As to power of county 
to take action under the provisions of this Part, 

see G.S. 153A-445. 
Legal Periodicals. — For survey of 1978 

administrative law, see 57 N.C.L. Rev. 831 

(1979). 
For survey of 1978 law on civil procedure, see 

BY N.C. Rev, {897 (1979). 

CASE NOTES 

The purpose of councils of governments 
is to coordinate governmental functions 
best undertaken on a regional level. Kloster v. 
Region D Council of Gov’ts, 36 N.C. App. 421, 
245 S.E.2d 180, cert. denied, 295 N.C. 466, 246 
S.E.2d 215 (1978). 
Nature of Council. — Once created, a coun- 

cil does not become a municipality, or a political 
or governmental subdivision of the State in the 
same sense as a city, town or county. A council 
may take on some of the attributes and func- 
tions of a political subdivision, but does not 
possess the powers which municipalities are 
said to possess. Kloster v. Region D Council of 

§ 160A-471. Membership. 

Gov’ts, 36 N.C. App. 421, 245 S.H.2d 180, cert. 
denied, 295 N.C. 466, 246 S.E.2d 215 (1978). 

Standing to Contest Council Activities. 
— A taxpayer and resident of an area encom- 
passed by a regional council of governments 
has standing to contest allegedly illegal activi- 
ties of the council, where such activities are 

funded by tax moneys or property derived from 
local or federal sources, or where such activities 

may later require support by tax moneys. 

Kloster v. Region D Council of Gov’ts, 36 N.C. 
App. 421, 245 S.E.2d 180, cert. denied, 295 N.C. 

466, 246 S.E.2d 215 (1978). 

Each unit of local government initially adopting a concurrent resolution 

under G.S. 160A-470 shall become a member of the regional council. Thereaf- 

ter, any local government may join the regional council by ratifying its charter 

and by being admitted by a majority vote of the existing members. All of the 

rights and privileges of membership in a regional council of governments shall 

be exercised on behalf of its member governments by their delegates to the 

council. (1971, c. 698, s. 1; 1973, c. 426, s. 72.) 

§ 160A-472. Contents of charter. 

The charter of a regional council of governments shall: 

(1) Specify the name of the council; 
(2) Establish the powers, duties, 

perform; 
and functions that it may exercise and 

(3) Establish the number of delegates to represent the member govern- 

ments, fix their terms of office, provide methods for filling vacancies, 

and prescribe the compensation and allowances, if any, to be paid to 

delegates; 
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(4) Set out the method of determining the financial support that will be 
given to the council by each member government; 

(5) Establish a method for amending the charter, and for dissolving the 
council and liquidating its assets and liabilities. 3 

In addition, the charter may, but need not, contain rules and regulations for 
the conduct of council business and any other matter pertaining to the 
organization, powers, and functioning of the council that the member govern- 
ments deem appropriate. (1971, c. 698, s. 1.) 

§ 160A-473. Organization of council. 

Upon its creation, a regional council shall meet at a time and place agreed 
upon by its member governments and shall organize by electing a chairman 
and any other officers that the charter may specify or the delegates may deem 
advisable. The council shall then adopt bylaws for the conduct of its business. 
All meetings of the council shall be open to the public. (1971, c. 698, s. 1.) 

§ 160A-474. Withdrawal from council. 

Any member government may withdraw from a regional council at the end 
of any fiscal year by giving at least 60 days’ written notice to each of the other 
members. Withdrawal of a member government shall not dissolve the council 
if at least two members remain. (1971, c. 698, s. 1.) 

§ 160A-475. Specific powers of council. 

The charter may confer on the regional council any of the following powers: 
(1) To apply for, accept, receive, and dispense funds and grants made 

available to it by the State of North Carolina or any agency thereof, 
the United States of America or any agency thereof, any unit of local 
government (whether or not a member of the council), and any private 
or civic agency; 

(2) To employ personnel; 
(3) To contract with consultants; 
(4) To contract with the State of North Carolina, any other state, the 

United States of America, or any agency thereof, for services; 
(5) To study regional governmental problems, including matters affecting 

health, safety, welfare, education, recreation, economic conditions, 
regional planning, and regional development; 

(6) To promote cooperative arrangements and coordinated action among 
its member governments; 

(7) To make recommendations for review and action to its member 
governments and other public agencies which perform. functions 
within the region in which its member governments are located; 

(8) Any other powers that are exercised or capable of exercise by its 
member governments and desirable for dealing with problems of 
mutual concern to the extent such powers are specifically delegated to 
it from time to time by resolution of the governing board of each of its 
member governments which are affected thereby, provided, that no 
regional council of governments shall have the authority to construct 
or purchase buildings, or acquire title to real property, except in order 
to exercise the authority granted by Chapter 260 of the Session Laws 
OF 1g7o: CLOTIN GC GI6.s 191 O.C ol. Bae Oto ee 

Legal Periodicals. — For survey of 1978 For note on the expansion of standing in 
administrative law, see 57 N.C.L. Rev. 831 North Carolina taxpayers’ actions, see 15 Wake 
C1979). Forest L. Rev. 126 (1979). 
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CASE NOTES 

The purpose of councils of governments 

is to coordinate governmental functions 

best undertaken on a regional level. Kloster v. 

Region D Council of Gov’ts, 36 N.C. App. 421, 

245 S.E.2d 180, cert. denied, 295 N.C. 466, 246 

S.E;2d 215 (1978). 

Nature of Council. — Once created, council 

does not become a municipality, or a political or 

governmental subdivision of the State in the 

same sense as a city, town or county. A council 

may take on some of the attributes and func- 

tions of a political subdivision, but does not 

possess the powers which municipalities are 

said to possess. Kloster v. Region D Council of 

Gov’ts, 36 N.C. App. 421, 245 S.E.2d 180, cert. 

denied, 295 N.C. 466, 246 S.E.2d 215 (1978). 

Powers Not Conferred by Charter Must 

Be Specifically Delegated. — The intention 

of the legislature, by the adoption of subdivi- 

sion (8) of this section, is that any powers not 

conferred on a council by its charter be pos- 

sessed and exercised only upon the express 

authorization of each of the member govern- 

ments. Kloster v. Region D Council of Gov'ts, 36 

N.C. App. 421, 245 S.E.2d 180, cert. denied, 295 

N.C. 466, 246 S.E.2d 215 (1978). 

Except for the powers conferred by its char- 

ter, a council may neither possess nor exercise 

§ 160A-476. Fiscal affairs. 

any powers which are not specifically delegated 
by each of its member governments. Kloster v. 
Region D Council of Gov’ts, 36 N.C. App. 421, 
245 S.E.2d 180, cert. denied, 295 N.C. 466, 246 

S.E.2d 215 (1978). 
Council of Governments did not have 

power to hold title to real estate and to 
construct thereon an office building for its 
own use and for rental purposes, in competition 
with private enterprise, since subdivisions (1) 
through (7) of this section do not include the 
power of land ownership, and since that power 
was not delegated by the member governments. 
Kloster v. Region D Council of Gov’ts, 36 N.C. 
App. 421, 245 S.E.2d 180, cert. denied, 295 N.C. 
466, 246 S.E.2d 215 (1978), (decided prior to 
1979 amendment). 

Standing to Contest Council Activities. 

— A taxpayer and resident of an area encom- 

passed by a regional council of governments 

has standing to contest allegedly illegal activi- 

ties of the council, where such activities are 

funded by tax moneys or property derived from 

local or federal sources, or where such activities 

may later require support by tax moneys. 

Kloster v. Region D Council of Gov’ts, 36 N.C. 

App. 421, 245 S.E.2d 180, cert. denied, 295 N.C. 

466, 246 S.E.2d 215 (1978). 

Each unit of local government having membership in a regional council may 

appropriate funds to the council from any legally available revenues. Services 

of personnel, use of equipment and office space, and other services may be 

made available to the council by its member governments as a part of their 

financial support. (1971, c. 698, s. 1; 1973, c. 426, s. Ties 

CASE NOTES 

Nature of Council. — Once created, a coun- 

cil does not become a municipality, or a political 

or governmental subdivision of the State in the 

same sense as a city, town or county. A council 

may take on some of the attributes and func- 

§ 160A-477. Reports. 

Each regional council shall prepare 

tions of a political subdivision, but does not 

possess the powers which municipalities are 

said to possess. Kloster v. Region D Council of 

Gov’ts, 36 N.C. App. 421, 245 S.E.2d 180, cert. 

denied, 295 N.C. 466, 246 S.E.2d 215 (1978). 

and distribute to its member govern- 

ments and to the public an annual report of its activities including a financial 

statement. (1971, c. 698, s. 1.) 

§ 160A-478. Powers granted are supplementary. 

The powers granted to cities and counties by this Article are supplementary 

to any powers heretofore or hereafter eranted by any other general law, local 
. 

act, or city charter for the same or similar purposes. (1971, c. 698, s. 1.) 
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Part 3. Regional Sports Authorities. 

§ 160A-479. Creation of authority; definition. 

(a) Any two or more units of local government may create a regional sports 
authority by adopting identical concurrent resolutions to that effect in accor- 
dance with the provisions of this Part. The concurrent resolutions creating a 
regional sports authority, and any amendments thereto will be referred to in 
this Part as the “charter” of the regional sports authority. For the purposes of 
this Part, “unit of local government” means a county, city or consolidated 
city-county. 

(b) Any regional sports authority created pursuant to this Part shall be a 
body corporate and politic. (1989, c. 780, s. 1.) 

§ 160A-479.1. Purpose of the authority. 

The purpose of a regional sports authority shall be to research, design, 
construct, provide, finance, operate, improve, and maintain facilities for public 
participation and enjoyment of sports, fitness, health and recreational activi- 
ties of as many different types and kinds as possible. The primary purpose of 
any and all such facilities shall be the conduct of sports events but use of these 
facilities need not be limited to such. (1989, c. 780, s. 1.) 

§ 160A-479.2. Jurisdiction of the authority. 

(a) The territorial jurisdiction of any authority created pursuant to this Part 
shall be coterminous with the boundaries of the respective units of local 
government creating and participating in the authority. 

(b) The jurisdiction of any authority created pursuant to this Part shall 
include any and all currently existing public sports facilities operating within 
its territorial jurisdiction to the extent that any person or governmental entity 
owning or controlling such facilities has reached mutual and written agree- 
ment with an authority for the operation and maintenance of such facilities by 
the authority. 

(c) The jurisdiction of an authority shall also include any and all new public 
sports facilities within the regional authority’s territorial jurisdiction devel- 
oped specifically for operation and maintenance by an authority with the 
agreement of an authority. (1989, c. 780, s. 1.) 

§ 160A-479.3. Membership. 

Each unit of local government initially adopting a concurrent resolution 
under G.S. 160A-479 shall become a member of the regional authority. 
Thereafter, any local government may join the regional authority by ratifying 
its charter and by being admitted by a majority vote of the existing members. 
All of the rights and privileges of membership in a regional sports authority 
shall be exercised on behalf of its member governments by their delegates to 
the authority. (1989, c. 780, s. 1.) 

§ 160A-479.4. Contents of charter. 

The charter of a regional sports authority shall: 
(1) Specify the name of the authority; 
(2) Establish the powers, duties, and functions that it may exercise and 

perform; 
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(3) Establish the number of delegates to represent the member govern- 

ments, fix their terms of office, provide methods for filling vacancies, 

and prescribe the compensation and allowances, if any, to be paid to 

delegates; 
(4) Set out the method of determining the financial support that will be 

given to the authority by each member government, 

(5) Establish a method for amending the charter, and for dissolving the 

authority and liquidating its assets and liabilities. 

In addition, the charter may, but need not, contain rules and regulations for 

the conduct of authority business and any other matter pertaining to the 

organization, powers, and functioning of the authority that the member 

governments deem appropriate. (1989, c. 780, s. 1.) 

§ 160A-479.5. Organization of authority. 

Upon its creation, a regional sports authority shall meet at a time and place 

agreed upon by its member governments and shall organize by electing a 

chairman and any other officers that the charter may specify or the delegates 

may deem advisable. The authority shall then adopt bylaws for the conduct of 

its business. All meetings of the authority shall be open to the public. (1989, c. 

780, s. 1.) 

§ 160A-479.6. Withdrawal from authority. 

Any member government may withdraw from a regional sports authority at 

the end of any fiscal year by giving at least 60 days’ written notice to each of the 

other members. A withdrawal does not affect the validity of any revenue bonds 

or notes, and any revenue from sports facilities in the area of the member 

government that was pledged in payment of bonds or notes issued before the 

date of notice of withdrawal remains pledged for that purpose until the bonds 

and notes and interest on the bonds and notes have been paid. Withdrawal of 

a member government shall not dissolve the authority if at least two members 

remain. (1989, c. 780, s. 1.) 

§ 160A-479.7. Powers of authority. 

(a) The charter may confer on the regional sports authority any or all of the 

following powers: 
(1) To apply for, accept, receive, and dispense funds and grants made 

available to it by the State of North Carolina or any agency thereof, 

the United States of America or any agency thereof, any unit of local 

government (whether or not a member of the authority), and any 

private or civic agency; 
(2) To employ personnel; 
(3) To contract with consultants; 

(4) To contract with the State of North Carolina, any other state, the 

United States of America, or any agency thereof, for services; 

(5) To adopt bylaws for the regulation of the affairs and the conduct of its 

business, and to prescribe rules, regulations and policies in connection 

with the performance of its functions and duties, not inconsistent with 

this Part; 
(6) To adopt an official seal and alter the same at pleasure; 

(7) To acquire and maintain an administrative building or office at such 

place or places as it may determine, which building or office may be 

used or owned alone or together with any municipalities, corpora- 

tions, associations or persons under such terms and provisions for 

sharing costs and otherwise as may be determined; 
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(8) To sue and be sued in its own name, and to plead and be impleaded; 

(9) To receive, administer, and comply with the conditions and require- 

ments respecting any gift, grant, or donation of any property or 

money; 
(10) To ee by purchase, lease, gift, or otherwise, or to obtain options 

for the acquisition of, any property, real or personal, improved or 
unimproved, including an interest in land less than the fee thereof; 

(11) To sell, lease, exchange, transfer, or otherwise dispose of, or to grant _ 
options for any such purposes with respect to, any real or personal 
property or interest therein; 

(12) To pledge, assign, mortgage, or otherwise grant a security interest in 
any real or personal property or interest therein, including the right 
and power to pledge, assign, or otherwise grant a security interest in 
any money, rents, charges, or other revenues and any proceeds 
derived by an authority from any and all sources; 

(13) To issue revenue bonds of the authority to finance regional sports and 
recreational facilities, including support facilities, to refund any 
revenue bonds or notes issued by the authority, whether or not in 
advance of their maturity or earliest redemption date, or to provide 
funds for other corporate purposes of the authority; 

(14) With the approval of the unit of local government’s chief administra- 
tive official, to use officers, employees, agents, and facilities of the unit 
of local government for such purposes and upon such terms as may be 
mutually agreeable; 

(15) To develop and make data, plans, information, surveys, and studies of 
public sports and recreation facilities within the territorial jurisdic- 
tion of an authority, to prepare and make recommendations in regard 
thereto; 

(16) To study and plan for new and improved major regional sports and 
recreational facilities including but not limited to arenas, stadia, 
gymnasia, natatoria, pitches, fields, water courses, and other areas for 
the conduct of sports and recreational activities. These facilities 
should be of such sizes and in such locations that they will be 
adequate to serve the population of the entire jurisdiction of the 
authority (and beyond) to the extent possible; 

(17) To design any new such facilities so they include such equipment and 
design that efficiency, cost, accessibility, utility, and usability of such 
facilities will be maximized; 

(18) To have sports facilities grouped into complexes or separated as an 
authority may see fit, and such facilities may include ancillary 
support facilities including but not limited to those for administration, 
sports science, sports medicine, training, museums, meeting rooms 
and conference centers, accommodations, food services, retail shops, 
theatres, video services, schools, and educational services. 

(19) To operate the facilities in such a way as to make them as accessible 
as possible for rental and use by the public while balancing the need 
for as many of the facilities as possible (particularly any arenas and 
stadia) to operate annually without a deficit (exclusive of any debt 
service); 

(20) To operate such facilities together with the State, any entity of the 
State, or local government as appropriate to maintain a high profile 
and promotional value for North Carolina and the region encom- 
passed by an authority and to attract as many major regional, 
national, and international tournaments, events, championships 
training centers, training camps, and headquarters for the gover- 
it hi a various sports, associations, and events as reasonable and 
possible; 
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(21) To generate a significant and continuing positive economic impact on 

the region and State through the construction and operation of 

facilities and conduct of events and activities within the facilities; 

(22) To set and collect such fees and charges for use of such facilities as is 

reasonable to offset operating costs of said facilities and yet enable 

said facilities to be affordable to and used by as much of the regional 
and State population as possible; 

(23) To apply to the appropriate agencies of the State, the United States 

or any state thereof, and to any other proper agency for such permits, 

licenses, certificates or approvals as may be necessary, and to con- 

struct, maintain and operate projects in accordance with such h- 

censes, permits, certificates or approvals in the same manner as any 

other person or operating unit of any other person; 

(24) To employ engineers, architects, attorneys, real estate counselors, 

appraisers, financial advisors and such other consultants and employ- 

ees as may be required in the judgment of an authority and to fix and 

pay their compensation from funds available to an authority therefor 

and to select and retain subject to approval of the Local Government 

Commission, the financial consultants, underwriters and bond attor- 

neys to be associated with the issuance of any revenue bonds and to 

pay for services rendered by underwriters, financial consultants, or 

bond attorneys out of the proceeds of any such issue with regard to 

which the services were performed; and 
(25) To do all acts and things necessary, convenient, or desirable to carry 

out the purposes, and to exercise the powers granted to an authority 

herein. 
(b) The charter may not confer the following powers on the regional sports 

authority: 
(1) To issue general obligation bonds or otherwise incur a debt that is 

secured by the full faith and/or credit of the authority, a member 

government of the authority, or the State. 
(2) To levy a property tax or other tax. 
(3) To acquire property by eminent domain. (1989, c. 780, s. di) 

§ 160A-479.8. Fiscal accountability. 

A Regional Sports Authority is a public authority subject to the provisions of 

Chapter 159 of the General Statutes of North Carolina. (1989, c. 780, s. 1.) 

§ 160A-479.9. Funds. 

(a) The establishment and operation of an authority as herein authorized 

are governmental functions and constitute a public purpose, and the State of 

North Carolina and any unit of local government may appropriate funds to 

- support the establishment and operation of an authority. 

(b) The State of North Carolina and any unit of local government may also 

dedicate, sell, convey, donate or lease any of their interests in any property to 

an authority. (1989, c. 780, s. 1.) 

§ 160A-479.10. Controlling provisions. 

Insofar as the provisions of this Part are not consistent with the provisions 

of any other law, public or private, the provisions of this Part shall be 

controlling. (1989, c. 780, s. 1.) 
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§ 160A-479.11. Conflicts of interest of public officials. 

Members, officers, and employees of any authority created under this Part 
shall be subject to the provisions of G.S. 14-234. (1989, c. 780, s. 1.) 

§ 160A-479.12. Issuance of revenue bonds and notes. 

The Local Government Revenue Bond Act, G.S. Chapter 159, Article 5, 
governs the issuance of revenue bonds by an authority. G.S. Chapter 159, 
Article 9, governs the issuance of notes in anticipation of the sale of revenue 
bonds. (1989, c. 780, s. 1.) 

§ 160A-479.13. Acquisition of property. 

In addition to the powers hereinbefore granted, an authority may, in its 
charter, be granted continuing power to acquire, by gift, grant, devise, bequest, 
exchange, purchase, lease with or without option to purchase, or any other 
lawful method, the fee or any lesser interest in real or personal property for use 
by an authority. (1989, c. 780, s. 1.) 

§ 160A-479.14. Tax exemption. 

(a) The property of an authority, both real and personal, its acts, activities 
and income shall be exempt from any tax or tax obligation; in the event of any 
lease of authority property, or other arrangement which amounts to a 
leasehold interest, to a private party, this exemption shall not apply to the 
value of such leasehold interest nor shall it apply to the income of the lessee. 

(b) Otherwise, however, for the purpose of taxation, when property of an 
authority is leased to private parties solely for the purpose of an authority, the 
acts and activities of an authority for the purpose of exemption of the lessee 
shall be considered as the acts and activities of the private parties. 

(c) The interest on revenue bonds or notes issued by an authority shall be 
exempt from State taxes. (1989, c. 780, s. 1.) 

§ 160A-479.15. Removal and relocation of utility struc- 
tures. 

(a) An authority may require any public utility, railroad, or other public 
service corporation owning or operating any installations, structures, equip- 
ment, apparatus, appliances or facilities in, upon, under, over, across or along 
any land or facility where an authority has the right to own, construct, operate 
or maintain its facilities to remove or relocate such installation, structures, 
equipment, apparatus, appliances or facilities from their location. 

(b) If the owner or operator thereof fails or refuses to remove or relocate 
them, an authority may proceed to do so. . 

(c) An authority may provide the necessary new locations or an authority 
may also acquire the necessary new locations by purchase or otherwise, but not 
by eminent domain. 

(d) An authority shall reimburse the public utility, railroad or other public 
service corporation, for the cost of relocations which shall be the entire amount 
paid or incurred by the utility properly attributable thereto after deducting the 
cost of any increase in the service capacity of the new installations, structures, 
equipment, apparatus, appliances or facilities and any salvage value derived 
from the old installations, structures, equipment, apparatus or appliances. 
(1989, ‘c.7S0"eel.) 
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§ 160A-479.16. Advances. 

Any member government unit may make advances, from any moneys that 

may be available for such purpose, in connection with the creation of the 

authority and to provide for the preliminary expenses of such authority. Any 

such advances may be repaid to such participating units of local government 

from the proceeds of the revenue bonds issued by such authority, if capital in 

nature, or from other available funds of the authority. (1989, c. 780, s. 1.) 

§ 160A-479.17. Annexation. 

The annexation by a member government which is a city of areas lying 

outside of the territorial jurisdiction of the authority shall make such annexed 

area a part of the territorial jurisdiction of the authority, and such area shall 

be subject to all debts and all obligations thereof. (1989, c. 780, s. 1.) 

§ 160A-480: Reserved for future codification purposes. 

Part 4. Facility Authorities. 

§ 160A-480.1. Short title. 

This Part is the “Facility Authority Act” and may be cited by that name. 

(1995, c. 458, s. 1.) 

OPINIONS OF ATTORNEY GENERAL 

Appointment Prohibition. — The General _ bodies from appointing themselves to a facility 

Assembly did not restrict boards of county authority. See opinion of Attorney General to 

commissioners and city councils from appoint- George B. Daniel, Chairman, Legal Bylaws 

ing their employees, agents or officers, al- Committee, The Centennial Authority, 1999 

though the General Assembly prohibited these N.C.A.G. 3 (1/28/99). 

§ 160A-480.2. Definitions. 

The following definitions apply in this Part: 
(1) Authority. — A Facility Authority. 
(2) Credit facility. — An agreement with a banking institutic.u, an 

insurance institution, an investment institution, or other financial 

institution located inside or outside the United States of America that 

provides for prompt payment, whether at maturity, presentment, or 

tender for purchase, redemption, or acceleration, of part or all of the 

principal or purchase price, redemption premium, if any, and interest 

on a bond or note issued by the Authority and for repayment of the 

institution. 
(3) Member. — A person appointed to a facility authority. 

(4) Par formula. — A provision or formula to make periodic adjustments 

in the interest rate of a bond or note, including: 

a. A provision for an adjustment to keep the purchase price of the 

bond or note in the open market as close to par as possible. 

b. A provision for an adjustment based on one or more percentages of 

a prime rate or base rate that may vary or apply for specified 

periods of time. 
c. Any other provision that does not materially and adversely affect 

the financial position of the Authority and the marketing of the 

bonds or notes at a reasonable interest cost to the Authority. 

(5) Regional facility. — A facility consisting of an arena, coliseum, or other 

buildings or both, or areas where sports, fitness, health, recreational, 
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entertainment, or cultural activities can be conducted. The facility 
may be composed of buildings grouped into complexes or separated 
from each other and may include ancillary support facilities, such as 
those for administration, sports science, sports medicine, training, 
museums, meeting rooms and conference centers, accommodations, 
parking, and food services. The facility should be designed to attract 
to the State as many major regional, national, and international 
tournaments, events, championships, training centers, training 
camps, and headquarters for the governance of various sports, asso- 
ciations, and events as possible. The regional facility shall be con- 
structed on land owned by the State. (1995, c. 458, s. 1.) 

§ 160A-480.3. Creation of Authority; additional member- 
ship. 

(a) Creation. — An authority may be created only by act of the General 
Assembly. An authority so created shall be a political subdivision of the State. 
The territorial jurisdiction of the authority shall be a county authorized by the 
General Assembly to levy a room occupancy tax and a prepared food and 
beverage tax, and where both those taxes have been levied. 

(b) Membership. — An authority shall have eight or 19 members. Members 
shall be chosen for terms as follows: 

(1) Four shall be appointed by the General Assembly upon the recommen- 
dation of the Speaker of the House of Representatives in accordance 
with G.S. 120-121, at least one of whom shall be a resident of the 
territorial jurisdiction of the authority, and at least one other of whom 
shall have been recommended by the board of trustees of the constit- 
uent institution of The University of North Carolina whose main 
campus is located within the county; 

(2) Four shall be appointed by the General Assembly upon the recommen- 
dation of the President Pro Tempore of the Senate in accordance with 
G.S. 120-121, at least one of whom shall be a resident of the territorial 
jurisdiction of the authority, and at least one other of whom shall have 
been recommended by the Board of Trustees of the constituent 
institution of The University of North Carolina whose main campus is 
located within the county; and 

(3) If the territorial jurisdiction of the authority is a county where the 
main campus of a constituent institution of The University of North 
Carolina is located, then: 
a. Four members shall be appointed by the board of commissioners of 

that county, one of whom at the time of appointment is a resident 
of the municipality with the second largest population in the 
county, according to the most recent decennial federal census; 

b. Four members shall be appointed by the city council of the city 
with the largest population in the county, according to the most 
recent decennial federal census; 

c. Two members shall be appointed jointly by the mayors of all the 
cities in that county. 

d. The Chancellor of the main campus of a constituent institution of 
The University of North Carolina within the county, or the 
Chancellor’s designee. 

Beginning January 1, 1999, a majority of any executive committee, or other 
committee however termed having supervisory or management authority over 
the facility to be constructed by the authority, shall consist of authority 
members appointed under this subsection. 

Neither the board of commissioners nor the city council may appoint a 
member of its board to serve on the authority. 
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Two of the initial appointments under subdivision (1) of this subsection, two 

of the initial appointments under subdivision (2) of this subsection, one of the 

initial appointments under subdivision (3)a. of this subsection, and one of the 

initial appointments under subdivision (3)b. of this section shall be for terms 

expiring July 1 of the second year after the year in which the authority is 

created. The remaining initial appointments shall be for terms expiring July 1 

of the fourth year after the year in which the authority is created. The third 

member appointed by the board of commissioners shall serve a term beginning 

January 1, 1999, and expiring July 1, 2001, and the fourth member appointed 

by the board of commissioners shall serve a term beginning January 1, 1999, 

and expiring July 1, 2003. The third member appointed by the city council 

shall serve a term beginning January 1, 1999, and expiring July 1, 2001, and 

the fourth member appointed by the city council shall serve a term beginning 

January 1, 1999, and expiring July 1, 2003. Of the two appointments made by 

the General Assembly in 1999 and quadrennially thereafter upon the recom- 

mendation of the Speaker of the House of Representatives, one shall be the 

person recommended by the board of trustees of the constituent institution of 

The University of North Carolina whose main campus is located within the 

county. Of the two appointments made by the General Assembly in 1999 and 

quadrennially thereafter upon the recommendation of the President Pro 

Tempore of the Senate, one shall be the person recommended by the board of 

trustees of the constituent institution of The University of North Carolina 

whose main campus is located within the county. The second member ap- 

pointed under sub-subdivision (3)c. of this section shall serve an initial term 

expiring July 1, 2003. Successors shall be appointed in the same manner for 

four-year terms. A member may be removed by the appointing authority for 

cause. Vacancies occurring in the membership of the authority shall be filled by 

the remaining members. 
(c) Purpose. — The purpose of an authority is to study, design, plan, 

construct, own, promote, finance, and operate a regional facility. 

(d) Charter and Bylaws. — The act creating an authority and any amend- 

ments to it is the Authority’s charter. The charter of an authority shall include 

the name of the Authority. An authority may adopt bylaws. Any bylaw that 

conflicts with the declared public policy of the State as expressed by law is void 

and unenforceable. The bylaws may do any one or more of the following: 

(1) Limit the powers, duties, and functions that the Authority may 

exercise and perform. 
(2) Prescribe the compensation and allowances not to exceed those pro- 

vided by G.S. 93B-5, if any, to be paid to the members of the Authority. 

(3) Contain rules for the conduct of Authority business and any other 

matter pertaining to the organization, powers, and functioning of the 

Authority that the members consider appropriate. 

(e) Meetings. — An authority shall meet at a time and place agreed upon by 

its members. The initial meeting may be called by any four members. At its 

first meeting, the members shall elect a chairperson and any other officers that 

the charter may specify or the members may consider advisable. The Authority 

shall then adopt bylaws for the conduct of its business. 

(f) Fiscal Accountability. — An authority is a public authority subject to the 

provisions of Article 3 of Chapter 159 of the General Statutes. 

(g) Conflicts. — If any member, officer, or employee of an Authority shall be: 

(1) Interested either directly or indirectly; or 

(2) An officer or employee of or have an ownership interest in any firm or 

corporation, not including units of local government or the Chancellor 

of the main campus of a constituent institution of The University of 

North Carolina within the county, or the Chancellor’s designee, 

interested directly or indirectly, 
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in any contract with that Authority, the interest shall be disclosed to the 
Authority and shall be set forth in the minutes of the Authority. The member, 
officer, or employee having an interest shall not participate on behalf of the 
Authority in the authorization of such contract. Other provisions of law 
notwithstanding, failure to take any or all actions necessary to carry out the 
purposes of this subsection do not affect the validity of any bonds or notes 
issued under this Chapter. 

It is not a violation of this subsection for the Chancellor of the main campus 
of a constituent institution of The University of North Carolina within the 
county, or the Chancellor’s designee, to participate in discussion of or to vote on 
any matter, including but not limited to the execution of any contract by the 
Authority, where the matter relates to the interest of a constituent institution 
of The University of North Carolina within the county. (1995, c. 458, s. 1; 
1997-68, s. 1; 2000-181, s. 2.5; 2001-311, ss. 1, 2.) 

OPINIONS OF ATTORNEY GENERAL 

Participation by Local Government Em- cifically excluded from the definition of “con- 
ployees. — The managers and attorneys of a _ flicts” an officer or employee of “units of local 
local city and county appointed to the Centen- government.” See opinion of Attorney General 
nial Authority could participate in discussions to George B. Daniel, Chairman, Legal Bylaws 
and votes affecting their employers, the city Committee, The Centennial Authority, 1999 
and county, because the General Assembly spe- N.C.A.G. 3 (1/28/99). 

§ 160A-480.4. Powers of an Authority. 

An Authority shall have all of the powers necessary or convenient to carry 
out and effectuate the purposes and provisions of this Part. These powers may 
include any one or more of the following: 

(1) To apply for, accept, receive, and dispense funds and grants made 
available to it by the State or any of its agencies or political 
subdivisions, the United States, any member unit, or any private 
entity. 

(2) To study, design, plan, construct, own, and operate a regional facility. 
(3) To employ consultants and employees as may be required in the 

judgment of the Authority, to fix and pay their compensation from 
funds available to the Authority. In employing consultants, the 
Authority shall promote participation by minority businesses. 

(4) To contract with any public or private entity, and The University of 
North Carolina or any constituent institution of The University of 
North Carolina may enter into any such contract if the function is one 
The University of North Carolina or any constituent institution of The 
University of North Carolina could undertake separately. 

(5) To adopt bylaws for the regulation of its affairs and the conduct of its 
business, and to adopt rules in connection with the performance of its 
functions and duties. 

(6) To adopt an official seal. 
(7) To acquire and maintain administrative offices. | 
(8) To sue and be sued in its own name, and to plead and be impleaded. 
(9) To receive, administer, and comply with the conditions and require- 

ments respecting any gift, grant, or donation of any property or 
money. 

(10) To acquire by purchase, lease, gift, or otherwise, or to obtain options 
for the acquisition of, any real or personal property or interest therein. 

(11) To sell, lease, exchange, transfer, or otherwise dispose of, or to grant 
options for any of these purposes with respect to, any real or personal 
property or interest therein. 
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(12) Subject to the provisions of this Part, to pledge, assign, mortgage, or 

otherwise grant a security interest in any real or personal property or 

interest therein, including a leasehold interest, including the right 

and power to pledge, assign, or otherwise grant a security interest in 

any money, rents, charges, or other revenues and any proceeds 

derived by the Authority from any and all sources. 

(13) Subject to the provisions of this Part, to borrow money to finance part 

or all of a regional facility, to issue revenue bonds or notes, to refund 

any revenue bonds or notes issued by the Authority, or to provide 

funds for other corporate purposes of the Authority. 
(14) To use officers, employees, agents, and facilities of units of local 

government or constituent institutions of The University of North 

Carolina for purposes and upon the terms that are mutually agreeable 

between the Authority and the unit or institution. 

(15) To develop and make data, plans, information, surveys, and studies of 

public facilities within the area where constituent institutions of The 

University of North Carolina are located, and to prepare and make 

recommendations in regard thereto. 
(16) To set and collect fees and charges for the use of the regional facility. 

(17) To pay for services rendered by underwriters, financial consultants, 

or bond attorneys in connection with the issuance of revenue bonds or 

notes of the Authority out of the proceeds of the bonds or notes. In 

employing consultants, underwriters, attorneys, and others, the Au- 

thority shall promote participation by minority businesses. 

(18) To purchase or finance real or personal property in the manner 

provided for cities and counties under G.S. 160A-20. (1995, c. 458, s. 

ile) 

§ 160A-480.5. Dissolution of Authority. 

The General Assembly may dissolve an authority if all bonds or notes issued 

by the Authority and all other obligations incurred by the Authority have been 

fully paid or satisfied. In such event any assets of the Authority shall become 

the property of the county authorized to levy a room occupancy and prepared 

food and beverage tax to be distributed to the Authority. (1995, c. 458, s. abe) 

§ 160A-480.6. Construction contracts. 

Article 8 of Chapter 143 of the General Statutes applies to a construction 

contract of an Authority. An Authority may solicit bids on the basis of separate 

specifications for the branches or work described in G.S. 143-128(a) and on a 

single-prime contract basis and accept the lowest bid. (1995, c. 458, s. 1.) 

§ 160A-480.7. Seating at regional facility arena. 

The Authority shall ensure that at least fifty percent (50%) of the seats for an 

athletic event that is sponsored by a constituent institution of The University 

of North Carolina whose principal campus is in the territorial jurisdiction of 

the authority and is held at the arena of the regional facility are made 

available to students at that constituent institution and members of the 

general public. (1995, c. 458, s. 1.) 

§ 160A-480.8. Bonds. 

(a) Terms. — An Authority may provide for the issuance, at one time or from 

time to time, of bonds or notes to carry out its corporate purposes. The 
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principal of, the interest on, and any premium payable upon the redemption of 

the bonds or notes shall be payable from the proceeds of bonds or renewal 

notes, or, in the event bond or renewal note proceeds are not available, from 

any available revenues or other funds provided for this purpose. The bonds or 

notes of each issue shall be dated and may be made redeemable prior to 

maturity at the option of the Authority or otherwise, at one or more prices, on 

one or more dates, and upon the terms and conditions set by the Authority. The 

bonds or notes may also be made payable from time to time on demand or 

tender for purchase by the owner upon terms and conditions set by the 

Authority. Notes and bonds shall mature at times determined by the Authority, 

not exceeding 40 years from the date of issue. The Authority shall determine 

the form and the manner of execution of the bonds or notes, and shall fix the 

denomination of the bonds or notes and the place of payment of principal and 

interest. In case an officer whose signature or a facsimile of whose signature 

appears on any bonds or notes ceases to be an officer before the delivery of the 

bond or note, the signature or facsimile shall nevertheless be valid and 

sufficient for all purposes the same as if the officer had remained in office until 

delivery. The Authority may also provide for the authentication of the bonds or 

notes by a trustee or fiscal agent. 
Bonds or notes may be issued under this Part without obtaining, except as 

otherwise expressly provided in this Part, the consent of any department, 

division, commission, board, body, bureau, or other agency of the State or of a 

political subdivision of the State, and without any other proceedings or 

conditions except as specifically required by this Part or the provisions of the 

resolution authorizing the issuance of, or any trust agreement securing, the 

bonds or notes. 
Prior to the preparation of definitive bonds, the Authority may issue interim 

receipts or temporary bonds exchangeable for definitive bonds when the bonds 

have been executed and are available for delivery. The Authority may also 

provide for the replacement of any bonds or notes which have been mutilated, 

destroyed, or lost. 
(b) Use of Proceeds. — The proceeds of a bond or note shall be used solely for 

the purposes for which the bond or note was issued and shall be disbursed in 
accordance with the resolution authorizing the issuance of a bond or note and 
with any trust agreement securing the bond or note. If the proceeds of a bond 
or note of any issue, by reason of increased construction costs or error in 
estimates or otherwise, is less than the cost, additional bonds or notes may in 
like manner be issued to provide the amount of the deficiency. 

(c) Security. — Bonds or notes issued by an Authority may be secured in one 
or more of the following ways: 

(1) By the revenues of the regional facility. 
(2) By security interests in real or personal property or interest therein, 

including a leasehold interest, acquired with the proceeds of the bonds 
or notes or improved with the proceeds of the bonds or notes as 
described in subsection (e) of this section. 

(3) With the approval of the county levying the tax, by receipts, if any, 
from a room occupancy and prepared food and beverage tax levied by 
a county and distributed to the Authority; provided, however, that any 
agreement or undertaking by a county to distribute receipts, if any, 
from the tax to the Authority may not obligate the county to exercise 
any power of taxation, or restrict the ability of the county to repeal the 
tax. However, no action by a county to discontinue, decrease, or repeal 
a room occupancy tax shall become effective while previously issued 
bonds or notes secured by receipts from such a tax allocated to an 
authority by the county remain outstanding. 

The security for the bonds or notes shall be specified in the resolution or trust 
instrument authorizing the bonds or notes. 
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(d) Revenues. — The Authority may pledge to the payment of its revenue 

bonds or notes the revenues from the regional facility, including revenues from 

improvements, betterments, or extensions to the facility. The Authority may 

establish, maintain, revise, charge, and collect such rates, fees, rentals, or 

other charges for the use, services, and facilities of or furnished by a regional 

facility and provide methods of collection of and penalties for nonpayment of 

these rates, fees, rentals, or other charges. Except as otherwise permitted, the 

rates, fees, rentals, and charges fixed and charged shall be in an amount that 

will produce sufficient revenues, with any other available funds, to meet the 

maintenance and operation expenses of the regional facility as well as any 

improvements and renewals and replacements to the facility, including re- 

serves to pay the principal, interest, and redemption premium due, if any, on 

any bonds or notes secured by the facility, and to fulfill the terms of any 

agreements made by the Authority with the holders of bonds or notes secured 

by revenues of the facility. 
(e) Security Interests. — Bonds or notes may be secured by security 

interests in any real or personal property or interest therein, including a 

leasehold interest, either acquired with the proceeds of bonds or notes, or upon 

which improvements are provided from the proceeds of bonds or notes. The 

security interest may cover all real and personal property acquired or im- 

proved or any portion of the property, except that if the property subject to the 

security interest is a leasehold interest, the security interest is not to the fee 

simple title. The Authority is authorized to enter into deeds of trust, mort- 

gages, security agreements, and similar instruments as shall be necessary to 

carry out the powers in this subsection. Bonds or notes may also be secured by 

security interests in any real or personal property conveyed to the Authority. 

In the event the Authority fails to perform its obligations with respect to the 

bonds or notes and foreclosure or similar sale of property subject to a security 

interest occurs, a deficiency judgment may not be rendered against the 

Authority except to the extent that the deficiency is payable from either 

revenues from the regional facility or from any revenues dedicated by act of the 

General Assembly to the Authority. 
(f) Issuance. — The issuance of bonds or notes of the Authority is subject to 

the approval of the Local Government Commission. Upon the filing with the 

Local Government Commission of a resolution of the Authority requesting that 

its bonds or notes be sold, the Commission shall determine the manner in 

which the bonds or notes will be sold and the price or prices at which the bonds 

or notes will be sold. In determining whether to approve a proposed bond or 

note issue of the Authority, the Local Government Commission shall consider 

the criteria for approval of revenue bonds under G.S. 159-86. The Local 

Government Commission shall approve the proposed issue if it determines the 

bond or note issue will meet such criteria and will effect the purposes of this 

Part. With the approval of the Authority, the Local Government Commission 

shall sell the bonds or notes either at public or private sale in the manner and 

at the prices determined to be in the best interests of the Authority and to 

effect the purposes of this Part. 
(g) Certification of Approval. — Each bond or note that is represented by an 

instrument shall contain a statement signed by the Secretary of the Local 

Government Commission, or an assistant designated by the Secretary, certi- 

fying that the issuance of the bond or note has been approved under this Part. 

The signature may be a manual signature or a facsimile signature, as 

determined by the Local Government Commission. Each bond or note that is 

not represented by an instrument shall be evidenced by a writing relating to 

the obligation that identifies the obligation or the issue of which it is a part, 

contains the signed statement certifying approval of the Local Government 

Commission that is required on an instrument, and is filed with the Local 
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Government Commission. A certification of approval by the Local Government 

Commission is conclusive evidence that a bond or note complies with this Part. 

(h) State Pledge. — The State pledges to the holder of a bond or note issued 

under this Part that, as long as the bond or note is outstanding and unpaid, the 

State will not limit or alter the power the Authority had when the bond or note 

was issued in a way that impairs the ability of the Authority to produce 

revenues sufficient with other available funds to do all of the following: 

(1) Maintain and operate the facility for which the bond or note was 

issued. 
(2) Pay the principal of, interest on, and redemption premium, if any, of 

the bond or note. 
(3) Fulfill the terms of an agreement with the holder. 

The State further pledges to the holder of a bond or note issued under this 

Part that the State will not impair the rights and remedies of the holder 

concerning the bond or note. 
(i) Investment Securities. — All bonds and notes and interest coupons, if 

any, issued under this Part are made investment securities within the meaning 

of and for all the purposes of Article 8 of the Uniform Commercial Code, as ~ 
enacted in Chapter 25 of the General Statutes. 

(j) Details of Bonds or Notes. — In fixing the details of bonds or notes, the 
Authority may provide that the bonds or notes may: 

(1) Be payable from time to time on demand or tender for purchase by the 
owner of the bond or note if a credit facility supports the bond or note, 
unless the Local Government Commission specifically determines 
that a credit facility is not required because the absence of a credit 
facility will not materially and adversely affect the financial position 
of the Authority and the marketing of the bonds or notes at a 
reasonable interest cost to the Authority. 

(2) Be additionally supported by a credit facility. 
(3) Be made subject to redemption or a mandatory tender for purchase 

prior to maturity. 
(4) Be capital appreciation bonds. 
(5) Bear interest at a rate or rates that may vary, including variations 

permitted pursuant to a par formula. 
(6) Be made the subject of a remarketing agreement whereby an attempt 

is made to remarket the bonds or notes to new purchasers prior to 
their presentment for payment to the provider of the credit facility or 
to the Authority. 

(k) Basis of Investment. — In connection with or incidental to the acquisi- 
tion or carrying of any investment relating to bonds, program of investment 
relating to bonds, or carrying of bonds, the Authority may, with the approval of 
the Local Government Commission, enter into a contract to place the invest- 
ment or obligation of the Authority, as represented by the bonds, investment, 
or program of investment and the contract or contracts, in whole or in part, on 
an interest rate, currency, cash flow, or other basis, including the following: 

(1) Interest rate swap agreements, currency swap agreements, insurance 
agreements, forward payment conversion agreements, and futures. 

(2) Contracts providing for payments based on levels of, or changes in, 
interest rates, currency exchange rates, or stock or other indices. 

(3) Contracts to exchange cash flows or a series of payments. 
(4) Contracts to hedge payment, currency, rate, spread, or similar expo- 

sure, including interest rate floors or caps, options, puts, and calls. 
_ The Authority may enter a contract of this type in connection with, or 
incidental to, entering into or maintaining any agreement that secures bonds. 
A contract shall contain the payment, security, term, default, remedy, and 
other terms and conditions the Board considers appropriate. The Authority 
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may enter a contract of this type with any person after giving due consider- 
ation, where applicable, of the person’s creditworthiness as determined by a 
rating by a nationally recognized rating agency or any other criteria the Board 
considers appropriate. In connection with, or incidental to, the issuance or 
carrying of bonds, or the entering of any contract described in this subsection, 
the Authority may enter into credit enhancement or liquidity agreements, with 
payment, interest rate, termination date, currency, security, default, remedy, 
and other terms and conditions as the Authority determines. Proceeds of bonds 
and any moneys set aside and pledged to secure payment of bonds or any of the 
contracts entered into under this subsection may be pledged to and used to 
service any of the contracts entered into under this section. (1995, c. 458, s. 1; 
1997-68, s. 2.) 

§ 160A-480.9. Trust agreement or resolution. 

In the discretion of the Authority, any bonds or notes issued under this Part 
may be secured by a trust instrument between the Authority and a bank or 
trust company or individual within the State, or a bank or a trust company 
outside the State, as trustee. The trust instrument or the resolution of the 
Authority authorizing the issuance of bonds or notes may pledge and assign all 
or any part of the revenues, funds, and other property provided for the security 
of the bonds, including proceeds from the sale of any project, or part thereof, 
insurance proceeds, and condemnation awards, and may convey or mortgage 
property to secure a bond issue as provided in this Part. 

The revenues and other funds derived from the project, except any part 
thereof that may be necessary to provide reserves therefor, if any, shall be set 
aside at regular intervals as may be provided in the resolution or trust 
instrument in a sinking fund which may be thereby pledged to, and charged 
with, the payment of the principal of and the interest on the bonds or notes as 
they become due and of the redemption price or the purchase price of bonds 
retired by call or purchase as therein provided. This pledge shall be valid and 
binding from the time the pledge is made. The revenues so pledged and 
thereafter received by the Authority shall immediately be subject to the hen of 
the pledge without any physical delivery thereof or further act, and the lien of 
the pledge shall be valid and binding as against all parties having claims of any 
kind in tort, contract, or otherwise against the Authority, irrespective of 
whether the parties have notice of the pledge. The use and disposition of money 
to the credit of such sinking fund shall be subject to the provisions of the 
resolution or trust instrument. The resolution or trust instrument may contain 
provisions for protecting and enforcing the rights and remedies of the bond- 
holders as may be reasonable and proper and not in violation of law, including, 
without limitation, any one or more of the following: 

(1) Acceleration of all amounts payable under the resolution or trust 
instrument. 

(2) Appointment of a receiver to manage the project and any other 
property mortgaged or assigned as security for the bonds. 

(3) Foreclosure and sale of the project and any other property mortgaged 
or assigned as security for the bonds. 

(4) Rights to bring and maintain other actions at law or in equity as may 
appear necessary or desirable to collect the amounts payable under, or 
to enforce the covenants made in, the security document. 

It shall be lawful for any bank or trust company incorporated under the laws 
of this State which may act as depository of the proceeds of bonds, revenues, or 
other funds provided under this Part to furnish such indemnifying bonds or to 
pledge such securities as may be required by the Authority. All expenses 
incurred in carrying out the provisions of the resolution or trust instrument 
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may be treated as a part of the cost of the project in connection with which 

bonds or notes are issued or as an expense of administration of the project. 

The Authority may subordinate bonds or notes to any prior, contemporane- 

ous, or future securities or obligations or lien, mortgage, or other security 

interest securing bonds or notes. 

Any owner of bonds or notes issued under the provisions of this Part or any 

coupons appertaining thereto, and the trustee under any trust agreement 

securing or resolution authorizing the issuance of such bonds or notes, except 

to the extent the rights given may be restricted by the trust agreement or 

resolution, may either at law or in equity, by suit, action, mandamus, or other 

proceeding, protect and enforce any and all rights under the laws of the State 

or granted hereunder or under the trust agreement or resolution, or under any 

other contract executed by the Authority pursuant to this Chapter; and may 

enforce and compel the performance of all duties required by this Part or by the 

trust agreement or resolution by the Authority or by any officer of the 

Authority. (1995, c. 458, s. 1.) 

§ 160A-480.10. Trust funds. 

Notwithstanding any other provision of law to the contrary, all money 

received pursuant to the authority of this Part, whether as proceeds from the 

sale of bonds or notes or as revenues, shall be deemed to be trust funds to be 

held and applied solely as provided in this Part. The resolution authorizing the 

issuance of, or the trust agreement securing, any bonds or notes may provide 

that any of these moneys may be temporarily invested and reinvested pending 

their disbursement and shall provide that any officer with whom, or any bank 

or trust company with which, the moneys shall be deposited shall act as trustee 

of the moneys and shall hold and apply the moneys for the purpose hereof, 

subject to any regulations this Part and the resolution or trust agreement may 

provide. Any of these moneys may be invested as provided in G.S. 159-30, as it 

may be amended from time to time. (1995, c. 458, s. las 

§ 160A-480.11. Faith and credit of State and units of local 

government not pledged. 

Bonds or notes issued under this Part shall not constitute a debt secured by 

a pledge of the faith and credit of the State or a political subdivision of the 

State and shall be payable solely from the revenues, property, and other funds 

pledged for their payment. The bonds or notes issued by an Authority shall 

contain a statement that the Authority is obligated to pay the bond or note or 

the interest on the bond or note only from the revenues, property, or other 

funds pledged for their payment and that neither the faith and credit nor the 

taxing power of the State or any political subdivision of the State is pledged as 

security for the payment of the principal of or the interest or premium on the 

bonds or notes. (1995, c. 458, s. 1.) 

§ 160A-480.12. Revenue refunding bonds. 

The Authority may issue refunding bonds or notes for one or more of the 
following purposes: 

(1) Refunding any outstanding bonds or notes issued under this Part, 

including any redemption premium on the bonds or notes and any 
interest accrued or to accrue to the date of redemption. 

(2) Constructing improvements, additions, extensions or enlargements of 
the project, or projects in connection with which the bonds or notes to 
be refunded have been issued. 
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(3) Paying all or any part of the cost of any additional project or projects. 
Refunding bonds or notes shall be issued in accordance with the same 

procedures and requirements as bonds or notes. Refunding bonds issued under 
this section may be sold or exchanged for outstanding bonds or notes issued 
under this Part and, if sold, the proceeds of the refunding bonds may be 
applied, in addition to any authorized purposes, to the purchase, redemption, 
or payment of outstanding bonds or notes. 

Pending the application of the proceeds of refunding bonds, with any other 
available funds, to the payment of the principal of and accrued interest and 
any redemption premium on the bonds or notes being refunded, and, if so 
provided or permitted in securing the same, to the payment of any interest on 
such refunding bonds and any expenses in connection with such refunding, 
such proceeds may be invested in direct obligations of, or obligations the 
principal of and the interest on which are unconditionally guaranteed by, the 
United States of America which shall mature or which shall be subject to 
redemption by the holder thereof, at the option of such holder, not later than 
the respective dates when the proceeds, together with the interest accruing 
thereon, will be required for the purposes intended. (1995, c. 458, s. 1.) 

§ 160A-480.13. Bonds eligible for investment. 

Bonds and notes issued under this Part are hereby made securities in which 
all public officers, agencies, and public bodies of the State and its political 
subdivisions, all insurance companies, trust companies, investment compa- 
nies, banks, savings banks, building and loan associations, credit unions, 
pension or retirement funds, other financial institutions engaged in business 
in the State, executors, administrators, trustees, and other fiduciaries may 
properly and legally invest funds, including capital in their control or belong- 
ing to them. These bonds or notes are hereby made securities that may 
properly and legally be deposited with and received by any officer or agency of 
the State or political subdivision of the State for any purpose for which the 
deposit of bonds, notes, or obligations of the State or any political subdivision 
of the State is authorized by law. This section does not apply to any State 
pension or retirement fund or a pension or retirement fund of a political 
subdivision of the State. (1995, c. 458, s. 1.) 

§ 160A-480.14. Taxation of revenue bonds. 

Any bonds and notes issued by the Authority under the provisions of this 
Part shall be exempt from all State, county, and municipal taxation or 
assessment, direct or indirect, general or special, whether imposed for the 
purpose of general revenue or otherwise, excluding inheritance and gift taxes, 
income taxes on the gain from the transfer of bonds and notes, and franchise 
taxes. The interest on bonds and notes issued by an Authority under the 
provisions of this Part shall not be subject to taxation as to income. (1995, c. 
458, s. 1.) 

§ 160A-480.15. Members and officers not liable. 

No member or officer of an Authority shall be subject to any personal liability 
or accountability by reason of the execution of any bonds or notes or the 
issuance of any bonds or notes. (1995, c. 458, s. 1.) 

§§ 160A-481 through 160A-484: Reserved for future codification pur- 

poses. 
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ARTICLE 21. 

Miscellaneous. 

§ 160A-485. Waiver of immunity through insurance pur- 

chase. 

(a) Any city is authorized to waive its immunity from civil liability in tort by 

the act of purchasing liability insurance. Participation in a local government 

risk pool pursuant to Article 23 of General Statute Chapter 58 shall be deemed 

to be the purchase of insurance for the purposes of this section. Immunity shall 

be waived only to the extent that the city is indemnified by the insurance 

contract from tort liability. No formal action other than the purchase of liability 

insurance shall be required to waive tort immunity, and no city shall be 

deemed to have waived its tort immunity by any action other than the 

purchase of liability insurance. If a city uses a funded reserve instead of 

purchasing insurance against liability for wrongful death, negligence, or 

intentional damage to personal property, or absolute liability for damage to 

person or property caused by an act or omission of the city or any of its officers, 

agents, or employees acting within the scope of their authority and the course 

of their employment, the city council may adopt a resolution that deems the 

creation of a funded reserve to be the same as the purchase of insurance under 

this section. Adoption of such a resolution waives the city’s governmental 

immunity only to the extent specified in the council's resolution, but in no 

sea greater than funds available in the funded reserve for the payment of 

claims. 
(b) An insurance contract purchased pursuant to this section may cover 

such torts and such officials, employees, and agents of the city as the governing 

board may determine. The city may purchase one or more insurance contracts, 

each covering different torts or different officials, employees, or agents of the 

city. An insurer who issues a contract of insurance to a city pursuant to this 

section thereby waives any defense based upon the governmental immunity of 

the city, and any defense based upon lack of authority for the city to enter into 

the contract. Each city is authorized to pay the lawful premiums for insurance 

purchased pursuant to this section, 
(c) Any plaintiff may maintain a tort claim against a city insured under this 

section in any court of competent jurisdiction. As to any such claim, to the 

extent that the city is insured against such claim pursuant to this section, 

governmental immunity shall be no defense. Except as expressly provided 

herein, nothing in this section shall be construed to deprive any city of any 

defense to any tort claim lodged against it, or to restrict, limit, or otherwise 

affect any defense that the city may have at common law or by virtue of any 

statute. Nothing in this section shall relieve a plaintiff from any duty to give 

notice of his claim to the city, or to commence his action within the applicable 

period of time limited by statute. No judgment may be entered against a city 

in excess of its insurance policy limits on any tort claim for which it would have 

been immune but for the purchase of liability insurance pursuant to this 

section. No judgment may be entered against a city on any tort claim for which 

it would have been immune but for the purchase of liability insurance 

pursuant to this section except a claim arising at a time when the city is 

insured under an insurance contract purchased and issued pursuant to this 

section. If, in the trial of any tort claim against a city for which it would have 

been immune but for the purchase of liability insurance pursuant to this 

section, a verdict is returned awarding damages to the plaintiff in excess of the 

insurance limits, the presiding judge shall reduce the award to the maximum 

policy limits before entering judgment. 
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(d) Except as otherwise provided in this section, tort claims against a city 
shall be governed by the North Carolina Rules of Civil Procedure. No document 
or exhibit which relates to or alleges facts as to the city’s insurance against 
liability shall be read, exhibited, or mentioned in the presence of the trial jury 
in the trial of any claim brought pursuant to this section, nor shall the plaintiff, 
his counsel, or anyone testifying in his behalf directly or indirectly convey to 
the jury any inference that the city’s potential liability is covered by insurance. 
No judgment may be entered against the city unless the plaintiff waives his 
right to a jury trial on all issues of law or fact relating to insurance coverage. 
All issues relating to insurance coverage shall be heard and determined by the 
judge without resort to a jury. The jury shall be absent during all motions, 
arguments, testimony, or announcement of findings of fact or conclusions of 
law with respect to insurance coverage. The city may waive its right to have 
issues concerning insurance coverage determined by the judge without a jury, 
and may request a jury trial on these issues. 

(e) Nothing in this section shall apply to any claim in tort against a city for 
which the city is not immune from liability under the statutes or common law 
onthissotate.(19515°c1015)'ss1-5;:1971, c. 698, s. 1;1975, ¢.'723; 1985 (Reg. 
Sess., 1986), c. 1027, s. 27; 2003-175, s. 1.) 

Cross References. — For provision that no 
local act, including city charters, shall require 
notice to a local unit of government of any claim 
against it and prohibit suit if such notice is not 
given, see G.S. 1-539.16. 

Editor’s Note. — The Rules of Civil Proce- 
dure, referred to in this section, are found in 
G.S. 1A-1. é; 

Session Laws 2003-175, s. 3, provides: “Sec- 
tion 1 of Chapter 980 of the 1988 Session Laws 
and Section 2 of S.L. 1998-200, as amended by 
S.L. 2002-79, are repealed, but any resolution 
adopted under those sections and still effective 
on the effective date of this act shall continue to 
be valid as if they were adopted under G.S. 
153A-435(a) or G.S. 160A-485(a) as amended 
by this act.” 

Effect of Amendments. — Session Laws 
2003-175, s. 1, effective June 12, 2003, added 

the last two sentences in subsection (a). 
Legal Periodicals. — For article, “Statuto- 

ry Waiver of Municipal Immunity upon Pur- 
chase of Liability Insurance in North Carolina 
and the Municipal Liability Crisis,” see 4 

Campbell L. Rev. 41 (1981). 

For survey of 1981 tort law, see 60 N.C.L. 

Rev. 1465 (1982). 

For comment on the need for reform in North 

Carolina of local government sovereign immu- 
nity, see 18 Wake Forest L. Rev. 43 (1982). 

For note, “North Carolina’s New AIDS Dis- 
crimination Protection: Who Do They Think 
Theyre Fooling?”, see 12 Campbell L. Rev. 475 

(1990). 
For comment, “Waiving Local Government 

Immunity in North Carolina: Risk Manage- 
ment Programs Are Insurance,” see 27 Wake 

Forest L. Rev. 709 (1992). 

For note, “Municipal Liability for Negligent 
Inspections in Sinning v. Clark — A ‘Hollow 
Victory for the Public Duty Doctrine,” see 18 
Campbell L. Rev. 241 (1996). 

For survey of 1996 developments in tort law, 
see 75 N.C.L. Rev. 2468 (1997). 

For note, “Searching for Limits on a Munici- 
pality’s Retention of Governmental Immunity,” 
see 76 N.C.L. Rev. 269 (1997). 

CASE NOTES 

Editor’s Note. — Many of the cases cited 
below were decided under former G.S. 160- 
1911 tad60-19 1.5. 
Misleading Internal Reference. — The 

reference to Article 39 of Chapter 58, which 
formerly appeared in subsection (a) of this 
section, should refer to Article 23 of Chapter 58. 
Blackwelder v. City of Winston-Salem, 332 N.C. 
319,420 S.E.2d 432,(1992), 

Statutory Intent. — This statute was not 
meant to abrogate any statutory defenses avail- 
able to a municipality. Askew Kawasaki, Inc. v. 

City of Elizabeth City, 124 N.C. App. 453, 477 
S.E.2d 85..(1.996). 
Municipality’s Immunity Under Com- 

mon-Law Rule. — Prior to legislative enact- 
’ ment of these provisions, the common-law rule 
of governmental immunity prevailed in North 
Carolina. Under this common-law rule a mu- 
nicipality was not liable for the torts of its 
employees or agents committed while perform- 
ing a governmental function. Galligan v. Town 
of Chapel Hill, 276 N.C. 172, 171.S.E.2d 427 
(1970); Town of Hillsborough v. Smith, 10 N.C. 
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App. 70, 178 S.E.2d 18 (1970), cert. denied, 277 
NiGa dod nL13,5A0.20. 83.1 1974) 
Except where waived under authority of 

statute, the common-law rule of govern- 
mental immunity is still the law in North 
Carolina. Town of Hillsborough vy. Smith, 10 
N.C. App. 70, 178 S.E.2d 18 (1970), cert. denied, 

277 N.C. 727, 178 S.E.2d 831 (1971). 
In the absence of statutory authority, a 

municipality has no power to waive its 
governmental immunity. Galligan v. Town of 
Chapel, Hill, 276 N.C. 172,.171 S.H.2d 427 

(1970). 
A municipal corporation may not waive or 

contract away its governmental immunity in 
the absence of legislative authority for such 
action. Town of Hillsborough v. Smith, 10 N.C. 
App. 70, 178 S.E.2d 18 (1970), cert. denied, 277 

NaGu727,-1 78,5. 20.835 (19713. 
Waiver to the Extent of Coverage. — A 

municipality may waive governmental immu- 
nity by the purchase of liability insurance to 
the extent that the city or town is indemnified 
by the insurance contract from liability for the 
acts alleged. Davis v. Messer, 119 N.C. App. 44, 
457 S.E.2d 902 (1995), overruled on other 

grounds, Willis v. Town of Beaufort, 544 S.E.2d 
600 (N.C. Ct. App. 2001). 

To the extent a city does not purchase liabil- 
ity insurance or participate in a local govern- 
ment risk, a city generally retains immunity 
from civil liability in tort. Young v. Woodall, 119 
N.C. App. 132, 458 S.E.2d 225 (1995), rev'd on 
other grounds, 343 N.C. 459, 471 S.E.2d 357 

(1996). 
Defendant town which purchased insurance 

covering itself and its agents, was deemed to 
have waived its governmental immunity de- 
fense to the extent of its coverage. Willis v. 
Town of Beaufort, 143 N.C. App. 106, 544 

S.E.2d 600, 2001 N.C. App. LEXIS 227 (2001). 
Waiver as Applied to Agent of Govern- 

mental Entity Which Purchased Insur- 
ance. — To the extent that defendant town 
waived its immunity through the purchase of 
liability insurance, defendant town, and defen- 
dant police officer, as sued in his official capac- 
ity, were not immune from suit for officer’s 
alleged negligent acts, and summary judgment 
was properly denied for such claims. Thompson 
v. Town of Dallas, 142 N.C. App. 651, 543 S.E.2d 
901, 2001 N.C. App. LEXIS 191 (2001). 
Modification of Immunity as Function of 

Legislature. — Although the doctrine of sov- 
ereign immunity was first adopted in North 
Carolina by the Supreme Court, this judicial 
doctrine is firmly established in law today, and 
by legislation has been recognized by the Gen- 
eral Assembly as the public policy of the State. 
Any further modification or the repeal of the 
doctrine should come from the General Assem- 
bly, not the Supreme Court. Steelman v. City of 
New Bern, 279 N.C. 589, 184 S.E.2d 239 (1971). 
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Any change in the doctrine of govern- 
mental immunity should come from the 
General Assembly. Blackwelder v. City of 
Winston-Salem, 332 N.C. 319, 420 S.E.2d 432 

C1992). 
This Section Creates Exception to Com- 

mon-Law Sovereign Immunity. — Under 
the common law, a municipality is immune 
from liability for the torts of its officers commit- 
ted while they were performing a governmental 
function. However, this section establishes an 

exception to the common-law rule: Any city is 
authorized to waive its immunity from civil 
liability in tort by the act of purchasing liability 
insurance. Herndon v. Barrett, 101 N.C. App. 
636, 400 S.E.2d 767 (1991). 
Existence of Immunity Prerequisite for 

Waiver. — Municipalities in North Carolina 
have never been immune from civil liability for 
negligence based upon the failing to keep its 
streets free of unnecessary obstructions, as in 
untrimmed shrubs and bushes that obstructed 
the view of motorists using the streets involved; 
therefore, in the case at bar, insofar as this case 
is concerned defendant had no immunity to 
waive and the insolvency of its insurer did not 
affect its liability. McDonald v. Village of 
Pinehurst, 91 N.C. App. 638, 372 S.E.2d 733 

(1988). 
Public Duty Doctrine Did Not Shield a 

City Engaged in an Ultrahazardous Activ- 
ity. — The plaintiff stated a claim upon which 
relief could be granted when he alleged that 
defendant/city was strictly liable for the inju- 
ries which he sustained as a result of defen- 
dants’ use of dynamite, an ultrahazardous ac- 
tivity. The public duty doctrine did not shield 
the city from liability for this claim because the 
protection afforded by the public duty doctrine 
does not extend to local governmental agencies 
other than law enforcement agencies engaged 
in their general duty to protect the public. 
Hargrove v. Billings & Garrett, Inc., 187 N.C. 
App. 759, 529 S.E.2d 693, 2000 N.C. App. 
LEXIS 535 (2000). 
Methods of Waiver. — City may waive 

governmental immunity by the purchase of 
liability insurance or by joining a local govern- 
ment risk pool. Young v. Woodall, 119 N.C. App. 
132, 458 S.E.2d 225 (1995), rev’d on other 
grounds, 343 N.C. 459, 471 S.E.2d 357 (1996). 

This statute explicitly equates participation 
in a local government risk pool with the pur- 
chase of insurance for the purposes of a city’s 
immunity from liability. Lyles v. City of Char- 
lotte, 120 N.C. App. 96, 461 S.E.2d 347 (1995). 

City Engaging in Proprietary Function 
Not Immune. — City which operated a natu- 
ral gas supply utility was engaged in a propri- 
etary function and, therefore, was not immune 
from liability for any torts which were proxi- 
mately caused by it in providing this service. 
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Gregory v. City of Kings Mt., 117 N.C. App. 99, 
450 S.E.2d'349 (1994). . 
Waiver of Immunity by Local Agency. — 

Since cities and counties can waive their immu- 
nity by purchasing liability insurance, local 
agencies of the state such as a county ABC 
Board can likewise waive their immunity by 
purchasing such insurance. McNeill v. Durham 
County ABC Bd., 87 N.C. App. 50, 359 S.E.2d 
500 (1987), modified on other grounds, 322 N.C. 
425, 368 S.E.2d 619, rehearing denied, 322 

N.C. 838, 371 S.E.2d 278 (1988). 
Immunity Not Waived Without Purchase 

of Insurance. — In the operation of a chemical 
fogging machine on a street or highway for the 
purpose of destroying insects, a municipality 
acts in a governmental capacity in the interest 
of the public health, and it may not be held 
liable in tort for injuries resulting therefrom 
unless it waives its immunity by procuring 
liability insurance, even though the operation 
of the machine renders a street or highway 
hazardous to traffic, since the exception to 
governmental immunity in failing to keep its 
streets in a reasonable safe condition relates 
solely to the maintenance and repair of its 
streets oClark -vi‘Scheld;«253. N:C. 782, 117 

S.E.2d 838 (1961). 
This section provides that the only way a city 

may waive its governmental immunity is by the 
purchase of liability insurance. Action by the 
city under G.S. 160A-167 does not waive immu- 
nity. Blackwelder v. City of Winston-Salem, 332 
N.C. 319, 420. S.E.2d 432 (1992). 
Waiver of Immunity with Purchase of 

Insurance. — Where a municipal corporation 
procured liability insurance on a vehicle used 
in the operation of a chemical fogging machine, 
it waived its governmental immunity for the 
negligent operation of the vehicle to the extent 
of the amount of the liability insurance. White 
v. Mote, 270 N.C. 544, 155 S.E.2d 75 (1967). 

In the absence of some affirmative action by a 
municipality, the purchase of liability insur- 
ance will constitute a waiver of its governmen- 
tal immunity to the extent of the insurance 
policy so obtained. Galligan v. Town of Chapel 
Hill,:276 N.C. 172, 171 S.E.2d 427 (1970). 
A city waives its immunity from civil hability 

in tort by purchasing liability insurance. How- 
ever, immunity is waived only to the extent 
that the city is indemnified by the insurance 
contract. Gordon v. Hartford Accident & Indem. 
Co., 576 F. Supp. 203 (W.D.N.C. 1983), aff’d, 
740 F.2d 961 (4th Cir. 1984). 
Where plaintiffs sufficiently alleged waiver of 

governmental immunity by alleging that defen- 
dants maintained liability insurance, the trial 
court did not err in denying defendants motion 
to dismiss. Anderson ex rel. Jerome v. Town of 
Andrews, 127 N.C. App. 599, 492 S.E.2d 385 
(1997): 

Partial Immunity. — Where city was in- 
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demnified for claims in excess of $500,000 

through its participation in a local government 
risk pool any claims for less than that amount 
were not indemnified because there was a 
$500,000 deductible for which the city was 
solely responsibile. Therefore, for claims of 
$500,000 or less the city retained its immunity. 
Wall v. City of Raleigh, 121 N.C. App. 351, 465 
SeEi2d"5511(1996). 
Waiver of Immunity When Engaging in 

Governmental Function. — Where a munic- 
ipality engages in a governmental function, 
governmental immunity is applicable, and a 
city may waive its immunity from civil tort 
liability by purchasing liability insurance. Gre- 
gory v. City of Kings Mt., 117 N.C. App. 99, 450 
S.E.2d 349 (1994). 
Requirement That Risk Shift. — By form- 

ing and operating a risk acceptance manage- 
ment corporation the city has not purchased 
liability insurance, which is the only way, other 
than by joining a risk pool, that it can waive 
governmental immunity. Blackwelder v. City of 
Winston-Salem, 332 N.C. 319, 420 S.E.2d 432 

(2982) 
Local Government Risk Pool May Exist 

as to Some Damages While Not to Others. 
— The City along with two police officers in 
their official capacities were entitled to partial 
summary judgment on the grounds of govern- 
mental immunity for damages of $ 600,000 or 
less, and for damages greater than $ 7,000,000 

where the City was insured above $ 7,000.000 
and where the plaintiff, mistaken for a hit-and- 
run car operator, failed to show that a fund in 
which the City participated constituted a local 
government risk pool. Schlossberg v. Goins, 141 
N.C. App. 436, 540 S.E.2d 49, 2000'N.C. App. 
LEXIS 1296 (2000). 

City’s Individual Operation of Risk Ac- 
ceptance Management Corporation Did 
Not Constitute Risk Pool. — Where the city 
did not join with any other local government 
unit in the operation of risk acceptance man- 
agement corporation, it was not participating 
in a risk pool. Blackwelder v. City of Winston- 
Salem, 332 N.C. 319, 420 S.E.2d 432 (1992). 
And Its Government Immunity Was Not 

Waived. — City, by organizing risk acceptance 
management corporation, for the payment of 
tort claims of $1,000,000 or less against the 
city, did not waive its governmental immunity 
for those claims. Blackwelder v. City of Win- 
ston-Salem, 332 N.C. 319, 420 S.E.2d 432 

(1992). 
Summary judgment evidence showed a city 

did not waive its sovereign immunity, under 
G.S. 160A-485(a), by purchasing liability insur- 
ance or by participating in a local government 
risk pool, because the city’s affidavit stated it 
had no liability insurance policy in effect at the 
relevant time, and it was not alleged the city 
participated in a local government risk pool. 
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Wilkerson v. Norfolk S. Ry., 151 N.C. App. 3382, 

566 S.E.2d 104, 2002 N.C. App. LEXIS 744 

(2002). ; 
New Resolution Against Waiver of Im- 

munity Not Required Each Time Liability 

Insurance Acquired or Renewed. — To re- 

quire a town to adopt a new resolution against 

waiver of immunity each time it renews a 

liability insurance policy or acquires a new 

liability policy would place an unnecessary and 
useless burden upon the town and impose a 
condition not provided for in former G.S. 160- 
191.1 nor contemplated by the General Assem- 
bly. Galligan v. Town of Chapel Hill, 276 N.C. 
172; 171.S.E.2d 427 (1970). 

A waiver of governmental immunity 

does not create a cause of action, etc. 
where none previously existed. Coleman v. Coo- 
per, 89 N.C. App. 188, 366 S.H.2d 2, cert. 
denied, 322 N.C. 834, 371 S.E.2d 275 (1988). 
Where the public duty doctrine precluded 

plaintiff from producing an essential element of 
her negligence claim, i.e., that plaintiff was 
owed a duty by the defendant/city, the city’s 
purchase of liability insurance did not create a 
cause of action where none previously existed. 
Cucina v. City of Jacksonville, 2000 N.C. App. 
LEXIS 310 (N.C. App. Apr. 4, 2000). 
A city, while performing a governmental 

function in the maintenance of a sewer 
system within its municipal jurisdiction, may 
not be held liable for any damage arising out of 
the governmental activity unless it expressly 
waives its immunity pursuant to this section. 
Roach v. City of Lenoir, 44 N.C. App. 608, 261 

S.E.2d 299 (1980). 
Risk Management Corporation. — City 

did not waive its immunity by organizing a 
corporation, Risk Management Corporation 
(“RAMCO”), for the purpose of handling liabil- 
ity claims of $1,000,000.00 or less against the 
city. Hickman ex rel. Womble v. Fuqua, 108 
N.C. App. 80, 422 S.E.2d 449 (1992), cert. 
denied, 333 N.C. 462, 427 S.E.2d 621 (1993). 

Free Sports Instruction. — When a munic- 
ipality provides free sports instruction, it is 
acting in a governmental capacity. Hickman ex 
rel. Womble v. Fuqua, 108 N.C. App. 80, 422 
S.E.2d 449 (1992), cert. denied, 333 N.C. 462, 
427 S.E.2d 621 (1993). 

Extent of Immunity Under Former Law. 
— Prior to the 1975 amendment, a waiver was 

authorized only in actions involving the opera- 
tion of motor vehicles. The waiver did not cover 
maintenance of playground equipment. Rich v. 
City of Goldsboro, 282 N.C. 388, 192 S.E.2d 824 

(1972). 
Former G.S. 160-191.1 did not authorize or 

empower a municipality to waive its govern- 
mental immunity for injuries to a person prox- 
imately caused by its operation of a public 
library. Seibold v. City of Kinston, 268 N.C. 615, 
151 §.E.2d 654 (1966). 
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Municipal Corporation Held Unable to 
Avoid Liability Under Former Provisions. 
— If a municipal corporation, having secured 
liability insurance, injured plaintiff by action- 
able negligence in the operation of its truck and 
fogging machine in exercising its legal right to 
destroy mosquitoes, it could not completely 
avoid liability to him by reason of the provi- 
sions of former G.S. 160-191.1 to 160-191.5. 
Moore v. Town of Plymouth, 249 N.C. 423, 106 

S.E.2d 695 (1959). 
Murder of Child Abuse Victims by Fa- 

ther After His Indictment. — Where police 
officer knew of prior acts of violence committed 
by father towards child victims, but the chil- 
dren had indicated to him that they were not 
afraid of their father, and the record was devoid 
of any evidence which would tend to show that 
officer ever told plaintiff or her intestates that 
any kind of protection would be afforded them 
or that there was any special relationship be- 
tween the police and plaintiff’s intestates, the 
only connection between the officer and the two 
young victims being that which arose as a 
result of the officer’s interviews prior to their 
father’s indictment for sexually abusing them, 
there was no duty on the part of the police 
department which would give rise to liability 
involving the city when the father murdered 
the children. Coleman v. Cooper, 89 N.C. App. 
188, 366 S.E.2d 2, cert. denied, 322 N.C. 834, 
37 1S. Bi2d:275.0 988). 

In action for defamatory statements al- 
legedly made by police officers, any claim 
by plaintiff against defendant city was barred 
by governmental immunity, because defendant 
city’s liability insurance did not cover claims 
based on the malicious conduct of defendant 
city’s law enforcement employees. However, the 
individual defendants did not have the benefit 
of governmental immunity under the circum- 
stances. Shuping v. Barber, 89 N.C. App. 242, 
365 S.E.2d 712 (1988). 
Insolvency of Insurer Does Not Negate 

Waiver. — To hold that a waiver of immunity is 
negated within the meaning of this section by 
the insured’s carrier becoming insolvent would, 
for no sensible reason, deprive worthy claim- 
ants of the legal redress and insurance pur- 
chasing municipalities of the indemnification 
that the statute was enacted to provide. 
McDonald v. Village of Pinehurst, 91 N.C. App. 
633, 372 S.E.2d 733 (1988). 

If there had been a waiver under this section 
it would not have been negated by the insol- 
vency of municipality’s insurance carrier, even 
though by purchasing liability insurance a mu- 
nicipality waives its immunity only to the ex- 
tent that it is “indemnified by the insurance 
contract from tort liability,” since in this State, 
behind every licensed liability insurance com- 
pany that becomes insolvent is an agency cre- 
ated by G.S. 58-48-25 that to some extent and 
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under certain conditions, takes over the insol- 
vent’s obligations to indemnify its insureds by 
paying legally entitled claimants. McDonald v. 
Village of Pinehurst, 91 N.C. App. 633, 372 
S.E.2d 733 (1988). 
Allegations of Waiver Required. — If 

plaintiff does not allege a waiver of immunity 
by the purchase of insurance, the plaintiff has 
failed to state a claim against governmental 
unit or officer or employee. Morrison-Tiffin v. 
Hampton, 117 N.C. App. 494, 451 S.E.2d 650, 
appeal dismissed and cert. denied, 339 N.C. 
739, 454 S.E.2d 654 (1995). 
The purchase of liability insurance must be 

alleged in order for a complaint to set forth a 
claim against a governmental entity or its of- 
ficers or employees in their official capacities. 
Houpe v. City of Statesville, 128 N.C. App. 334, 
497 S.E.2d 82 (1998), cert. denied, 348 N.C. 72, 
505 S.E.2d 871 (1998). 
Defendant/town and its employee were enti- 

tled to immunity from plaintiffs’ suit for negh- 
gence where woman, who was injured by a 
garbage truck, and her husband failed to allege 
the waiver of liability through the purchase of 
insurance, and the pleadings failed to state 
clearly in which capacity, individually or offi- 
cially, the employee was being sued. Reid v. 
Town of Madison, 137 N.C. App. 168, 527 
S.E.2d 87, 2000 N.C. App. LEXIS 260 (2000). 
Superior Court Jurisdiction. — Where 

sovereign immunity is waived by the purchase 
of liability insurance, subject matter jurisdic- 
tion is statutorily vested in the superior court. 
Meyer v. Walls, 122 N.C. App. 507, 471 S.E.2d 
422 (1996), aff'd in part and rewd in part, 347 
N.C. 97, 489 S.E.2d 880 (1997). 
Governmental Immunity Not for Public 

Officer. — Where a municipality waived its 
sovereign immunity by purchasing liability in- 
surance, public officers were not entitled to the 
defense of governmental immunity, at least as 
to the extent of coverage purchased by the 
municipality. Moore v. Evans, 124 N.C. App. 35, 
476 S.E.2d 415 (1996). 

Illustrative Cases. — Plaintiffs’ allegation 
that town had valid and enforceable lability 
insurance covering the full dollar amount of 
claims asserted against it was sufficient to 
withstand the defense of governmental immu- 
nity. Davis v. Messer, 119 N.C. App. 44, 457 
S.E.2d 902 (1995), overruled on other grounds, 
Willis v. Town of Beaufort, 544 S.E.2d 600 (N.C. 
Ct. App. 2001). 
Where city was a participant in a local gov- 

ernment risk pool on the date of employee’s 
death it thereby waived the right to assert 
governmental immunity in bar to plaintiff's 
claim. Lyles v. City of Charlotte, 120 N.C. App. 
96, 461 S.E.2d 347 (1995). 
When police officer’s horse stepped on plain- 

tiff’s foot, and the officer was assigned to patrol 
fair in her capacity as a member of the Special 
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Operations Division, Mounted Patrol Unit, and 

was responding to a fellow officer’s radio call for 
assistance, the city and officer, in her official 
capacity, were immune from suit under the 
doctrine of governmental immunity for dam- 
ages of $250,000 or less; however, to the extent 
plaintiff’s claim exceeded $250,000, the city 
and officer were not entitled to the defense of 
governmental immunity. Jones v. Kearns, 120 

N.C. App. 301, 462 S.E.2d 245 (1995). 
The city did not waive governmental immu- 

nity by participating in a local government risk 
pool because the “Fund” in which the city par- 
ticipated: (1) failed to cover the plaintiffs’ 
claims, (2) required reimbursement, (3) two 
members of the fund were not “local govern- 
ments,” (4) no notice was given to the commis- 
sioner of insurance that the participating enti- 
ties intended to organize and operate a risk 
pool pursuant to statute, and (5) the “Fund” did 
not contain a provision for a system or program 

of loss control as required by G.S. 58-23-5. 
Dobrowolska v. Wall, 138 N.C. App. 1, 530 
S.E.2d 590, 2000 N.C. App. LEXIS 539 (2000). 
Applied in Fowler y. Valencourt, 108 N.C. 

App. 106, 423 S.E.2d 785 (1992); Barnett v. 
Karpinos, 119 N.C. App. 719, 460 S.E.2d 208 
(1995); Stafford v. Baker, 129 N.C. App. 576, 
502 S.E.2d 1 (1998), cert. denied, 348 N.C. 695, 
511 S.E.2d 650 (1998); Spruill v. Lake Phelps 
Volunteer Fire Dep’t, Inc., 1382 N.C. App. 104, 
510 S.E.2d 405 (1999); Dash v. Walton, — F. 

Supp. 2d —, 2002 U.S. Dist. LEXIS 19545 
(M.D.N.C. May 17, 2002). 

Cited in Edwards v. Akion, 52 N.C. App. 688, 
279 S.E.2d 894 (1981); Wiggins v. City of Mon- 
roe, 73, N.C. App. 44, 326 S.B.2d 39 (1985); 
Jackson v. Housing Auth., 316 N.C. 259, 341 
S.E.2d 523 (1986); Lynn v. Overlook Dev., 98 
N.C. App. 75, 389 S.E.2d 609 (1990); Lonon v. 
Talbert, 103 N.C. App. 686, 407 S.E.2d 276 
(1991); Combs v. Town of Belhaven, 106 N.C. 
App. . 7b 240b 3S. Bi2de919 (1992). o Taylor: iy. 
Ashburn, 112 N.C. App. 604, 486 S.E.2d 276 
(1993); Mullins v. Friend, 116 N.C. App. 676, 
449 S.B.2d 227 (1994); Wilhelm v. City of 
Fayetteville, 121 N.C. App. 87, 464 S.E.2d 299 
(1995); White v. Town of Chapel Hill, 899 F. 
Supp. 1428 (M.D.N.C. 1995); Lyles v. City of 
Charlotte, 344 N.C. 676, 477 S.E.2d 150 (1996); 
Young v. Woodall, 343 N.C. 459, 471 S.E.2d 357 
(1996); Tise v. Yates Constr. Co., 345 N.C. 456, 
480 S.E.2d 677 (1997); Mellon v. Prosser, 126 

N.C. App. 620, 486 S.E.2d 489 (1997), rev'd on 
other grounds, 347 N.C. 568, 494 S.E.2d 763 
(1998); Williams v. Holsclaw, 128 N.C. App. 205, 
495 S.E.2d 166 (1998); Lovelace v. City of 
Shelby, 351 N.C. 458, 526 S.E.2d 652, 2000 N.C. 
LEXIS 237 (2000), appeal dismissed, 153 N.C. 
App. 378, 570 S.E.2d 136 (2002); Cucina v. City 
of Jacksonville, 138 N.C. App. 99, 530 S.E.2d 
353, 2000 N.C. App. LEXIS 547 (2000), review 
denied, 352 N.C. 588, 544 S.E.2d 778 (2000); 
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Hyatt v. Town of Lake Lure, 225 F. Supp. 2d 
647, 2002 U.S. Dist. LEXIS 16862 (W.D.N.C. 
2002). 

§ 160A-486. Estimates of population. 

When a newly incorporated municipality is not included in the most recent 

federal census of population but otherwise qualifies for distribution of State- 

collected funds allocated wholly or partially on the basis of current population 

estimates, the municipality shall be entitled to participate in the distribution 

of these funds by reporting all information designated by the Office of State 

Budget and Management. An estimate of this city’s population will be made by 

the Office of State Budget and Management in accordance with procedures 

designated by that office. The estimate will be certified to State departments 

and agencies charged with the responsibility of distributing funds to local 

governments along with the current population estimates for all other munic- 

ipalities. (1953, c. 79; 1969, c. 873; 1971, c. 698, s. 1; 1979, 2nd Sess., c. 1137, 

s. 46: 2000-140, s. 93.1(a); 2001-424, s. 12.2(b).) 

§ 160A-487. City and county financial support for rescue 
squads. 

Each city and county is authorized to appropriate funds to rescue squads or 

teams to enable them to purchase and maintain rescue equipment and to 

finance the operation of the rescue squad either within or outside the 

boundaries of the city or county. (1959, c. 989; 1971, c. 698, s. 1.) ) 

Local Modification. — City of Jacksonville: ties to take action under this section, see Gb: 

1979, 2nd Sess., c. 1113. 153A-445. 
Cross References. — As to power of coun- 

§ 160A-488. Museums and arts programs. 

(a) Any city or county is authorized to establish and support museums, art 

galleries, or arts centers, so long as the facility is open to the public. 

(b) Any city or county is authorized to establish and support arts programs 

and facilities. As used in this section, “arts” refers to the performing arts, 

visual arts, and literary arts and includes dance, drama, music, painting, 

drawing, sculpture, printmaking, crafts, photography, film, video, architecture, 

design and literature, when part of a performing, visual or literary arts 

program. 
(c) Any city or county may contract with any other governmental agency, or 

with any public or nonprofit private association, corporation or organization to 

establish and support museums, art galleries, arts centers, arts facilities, and 

arts programs and may appropriate funds to any such governmental agency, or 

to any such public or nonprofit private association, corporation or organization 
for the purpose of establishing and supporting such museums, galleries, 
centers, facilities and programs. 

(d) As used in this section, “support” includes, but is not limited to: 
acquisition, construction, and renovation of buildings, including acquisition of 
land and other property therefor; purchase of paintings and other works of art; 
acquisition, lease, or purchase of materials and equipment; compensation of 
et ia and all operating and maintenance expenses of the program or 
acility. 
(e) In the event funds appropriated for the purposes of this section are 

turned over to any agency or organization other than the city or county for 
expenditure, no such expenditure shall be made until the city or county has 
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approved it, and all such expenditures shall be accounted for by the agency or 

organization at the end of the fiscal year for which they were appropriated. 

(f) For the purposes set forth in this section, a city or county may appropri- 

ate funds not otherwise limited as to use by law. (1955, c. 13838; 1961, c. 309; 

1965, c. 1019; 1971, c. 698, s. 1; 1975, c. 664, s. 17; 1979, 2nd Sess., c. 1201.) 

Cross References. — As to levy of taxes by 209, respectively. As to power of counties to 

counties and cities to support arts programs take action under this section, see G.S. 153A- 

and museums, see G.S. 153A-149 and 160A- 445. 

§ 160A-489. Auditoriums, coliseums, and convention cen- 

ters. 

Any city is authorized to establish and support public auditoriums, colise- 

ums, and convention centers. As used in this section, “support” includes but is 

not limited to: acquisition, construction, and renovation of buildings and 

acquisition of the necessary land and other property therefor; purchase of 

equipment; compensation of personnel; and all operating and maintenance 

expenses of the facility. For the purposes set forth in this section, a city may 

appropriate funds not otherwise limited as to use by law. (1971, c. 698, s. 1; 

1975, c. 664, s. 18.) 

Local Modification. — City of Wilmington: ities in New Hanover: 2002-188, s. 6; City of 

1981, c. 595. New Hanover and the municipal- Wilmington: 1981, c. 595. 

CASE NOTES 

This section does not confer implied au- governmental unit of a county. Smith v. County 

thority to engage in the restaurant busi- of Mecklenburg, 280 N.C. 497, 187 S.E.2d 67 

ness on any municipal corporation or other (1972). 

§ 160A-490. Photographic reproduction of records. 

(a) General Statutes 153A-436 shall apply to cities. When a county officer is 

designated by title in that Article, the designation shall be construed to mean 

the appropriate city officer, and the city council shall perform powers and 

duties conferred and imposed on the board of county commissioners. 

(b) The provisions of subsection (a) of this section shall apply to records 

stored on any form of permanent, computer-readable media, such as a 

CD-ROM, if the medium is not subject to erasure or alteration. Nonerasable, 

computer-readable storage media shall not be used for preservation duplicates, 

as defined in G.S. 132-8.2, or for the preservation of permanently valuable 

records as provided in G.S. 121-5(d), except to the extent expressly approved by 

the Department of Cultural Resources pursuant to standards and conditions 

established by the Department. (1955, c. 451; 1971, c. 698, s. 1; 1979, 2nd Sess., 

c. 1247, s. 41; 1999-131, s. 5; 1999-456, s. 47(e).) 

§ 160A-491. Powers in connection with beach erosion. 

[All cities shall have the power] to levy taxes and appropriate tax or nontax 

funds for the acquisition, construction, reconstruction, extension, mainte- 

nance, improvement, or enlargement of groins, jetties, dikes, moles, walls, 

sand dunes, vegetation, or other types of works or improvements which are 

designed for the control of beach erosion or for protection from hurricane floods 

and for the preservation or restoration of facilities or natural features which 

afford protection to the beaches or other land areas of the municipalities or to 

the life and property thereon. (1971, c. 896, s. 5; c. 1159, s. 28) 
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Editor’s Note. — This section was originally | was transferred to its present position by Ses- 

codified as subdivision (48) of G.S. 160-200. It sion Laws 1971, c. 896, s. 5. 

§ 160A-492. Human relations, community action and man- 
power development programs. 

The governing body of any city, town, or county is hereby authorized to 

undertake, and to expend tax or nontax funds for, human relations, community 

action and manpower development programs. In undertaking and engaging in 

such programs, the governing body may enter into contracts with and accept 

loans and grants from the State or federal governments. The governing body 

may appoint such human relations, community action and manpower devel- 

opment committees or boards and citizens’ committees, as it may deem 

necessary in carrying out such programs and activities, and may authorize the 

employment of personnel by such committees or boards, and may establish 

their duties, responsibilities, and powers. The cities and counties may jointly 

undertake any program or activity which they are authorized to undertake by 

this section. The expenses of undertaking and engaging in the human 

relations, community action and manpower development programs and activ- 

ities authorized by this section are necessary expenses for which funds derived 

from taxation may be expended without the necessity of prior approval of the 

voters. 
For the purposes of this section, a “human relations program” is one devoted 

to (i) the study of problems in the area of human relations, (ii) the promotion 

of equality of opportunity for all citizens, (iii) the promotion of understanding, 

respect and goodwill among all citizens, (iv) the provision of channels of 

communication among the races, (v) dispute resolution, (vi) encouraging the 

employment of qualified people without regard to race, or (vii) encouraging 

youth to become better trained and qualified for employment. (1971, c. 896, s. 

11:,¢,.1207,-ss. 142; 1973; c..641°1989 (es. Sess 1990) "cr 0622: 19 

Cross References. — As to power of coun- codified as subdivision (51) of G.S. 160-200. It 

ties to take action under this section, see G.S. _ was transferred to its present position by Ses- 

1538A-445. sion Laws 1971, ¢. 896, °s: 11. 
Editor’s Note. — This section was originally 

CASE NOTES 

Cited in Williams v. Blue Cross Blue Shield, 

Se Gee — 20, 200 Oe Deals 426 
(May 2, 2003). 

§ 160A-493. Animal shelters. 

A city may establish, equip, operate, and maintain an animal shelter or may 
contribute to the support of an animal shelter, and for these purposes may 
appropriate funds not otherwise limited as to use by law. (1973, c. 426, s. 73.1.) 

§ 160A-494. Drug abuse programs. 

Any city may provide for the prevention and treatment of narcotic, barbituric 
and other types of drug abuse and addiction through education, medication, 
medical care, hospitalization, and outpatient housing, and may appropriate 
the necessary funds therefor. (1973, c. 608.) 
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§ 160A-495. Appropriations for establishment, etc., of lo- 
cal government center in Raleigh. 

Counties, cities and towns are hereby authorized to appropriate money for 
payment to their respective instrumentalities, the North Carolina Association 
of County Commissioners and the North Carolina League of Municipalities for 
the purpose of financing the cost, in whole or in part, of purchasing, construct- 
ing, equipping, maintaining and operating a local government center in the 
City of Raleigh to serve as permanent headquarters for said organizations. 
CIOTSVEM1IB 1.) 

§ 160A-496. Incorporation of local acts into charter. 

(a) Acity may from time to time require the city attorney to present to the 
council any local acts relating to the property, affairs, and government of the 
city and not part of the city’s charter which the city attorney recommends be 
incorporated into the charter. In his recommendations, the city attorney may 
include suggestions for renumbering or rearranging the provisions of the 
charter and other local acts, for providing catchlines, and for any other 
modifications in arrangement or form that do not change the provisions 

themselves of the charter or local acts and that may be necessary to effect an 
orderly incorporation of local acts into the charter. 

(b) After considering the recommendations of the attorney, the council may 

by ordinance direct the incorporation of any such local acts into the charter. 

The city clerk shall file a certified true copy of the ordinance with the Secretary 
of State and with the Legislative Library. 

(ec) For purposes of this section, “charter” means that local act of the General 

Assembly or action of the Municipal Board of Control incorporating a city or a 

later local act that includes provisions expressly denominated the city’s 

“charter,” plus any other local acts inserted therein pursuant to this section or 

a comparable provision of a local act. (1975, c. 156; 1985 (Reg. Sess., 1986), c. 

Poe 1959, c, 191, s. 3.) 

§ 160A-497. Senior citizens programs. 

Any city or county may undertake programs for the assistance and care of its 

senior citizens including but not limited to programs for in-home services, food 

service, counseling, recreation and transportation, and may appropriate funds 

for such programs. Any city council or county may contract with any other 

governmental agency, or with any public or private association, corporation or 

organization in undertaking senior citizens programs, and may appropriate 

funds to any such governmental agency, or to any such public or private 

association, corporation or organization for the purpose of carrying out such 

programs. In the event funds appropriated for the purposes of this section are 

turned over to any agency or organization other than the city or county for 

expenditure, no such expenditure shall be made until the city or county has 

approved it, and all such expenditures shall be accounted for by the agency or 

organization at the end of the fiscal year for which they were appropriated. For 

purposes of this section, the words “senior citizens” shall mean citizens of a city 

or county who are at least 60 years of age. (1977, c. 187, s. 13 c. G4 iy sseuard; 

1979, 2nd Sess., c. 1094, ss. 4, 5.) 

Editor’s Note. — Session Laws 1979, 2nd which were entered into on or after April 20, 

Sess., c. 1094, which inserted references to 1979, are hereby validated.” The act was rati- 

counties in this section, provided in s. 6: “This fied on June 17, 1980. 

act is effective upon ratification. All contracts The preamble to Session Laws 1979, 2nd 

which would be permissible under this act Sess., c. 1094, cited as the reason for the enact- 
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ment the case of Hughey v. Cloninger, 297 N.C. 
86, 253 S.E.2d 898 (1979), requiring statutory 
authority for third party contracts. 

§ 160A-498. Railroad corridor preservation. 

A city or county may acquire property, by purchase or gift, to preserve a 

railroad corridor established by the Department of Transportation. A city or 

county that acquires property to preserve a railroad corridor may lease the 

property or use the property for interim compatible uses until the property is 
used for a railroad. (1989, c. 600, s. 9.) 

§ 160A-499: Reserved for future codification purposes. 

ARTICLE 22. 

Urban Redevelopment Law. 

§ 160A-500. Short title. 

This Article shall be known and may be cited as the “Urban Redevelopment 
Law.” (1951, c. 1095, s. 1; 1973, c. 426, s. 75.) 

Local Modification. — (As to Article 22) 
Town of Carrboro: 1987, c. 476, s. 1; (As to 
Article 22) Troy Redevelopment Commission: 
2002-83, s. 1. 

Editor’s Note. — Sections 160A-500 
through 160A-505 and 160A-506 through 160A- 
526 were originally codified as G.S. 160-454 
through 160-474.2. They were transferred to 

CASE 

Constitutionality of Article. — The Urban 
Redevelopment Law does not confer any illegal 
delegation of legislative power in violation of 
N.C. Const., Art. II, § 1. Redevelopment 
Comm’n v. Security Nat'l Bank, 252 N.C. 595, 

114 S.E.2d 688 (1960); Horton v. Redevelop- 
ment Comm’n, 259 N.C. 605, 131 S.E.2d 464 

(1963). 
The Urban Redevelopment Law is a consti- 

tutional delegation of power by the State to 
municipal corporations. Horton v. Redevelop- 
ment Comm’n, 259 N.C. 605, 131 S.E.2d 464 

(1963). 
The constitutionality of this Article has been 

upheld by the Supreme Court. Horton v. Rede- 
velopment Comm’n, 262 N.C. 306, 187 S.E.2d 
115 (1964). 
Condemnation of blighted and slum areas 

within a municipality for redevelopment under 
safeguards to prevent such areas from revert- 
ing to slum areas is in the interest of the public 
health, safety, morals and welfare, and there- 
fore such condemnation is for a public use and 
is not a taking of private property in violation of 

their present position by Session Laws 1973, c. 

426, s. 75. 
Legal Periodicals. — For comment on the 

public purpose doctrine, see 3 Wake Forest 
Intra. L. Rev. 37 (1967). 

For survey of 1978 administrative law, see 57 

N.C.L. Rev. 831 (1979). 

NOTES 

N.C. Const., Art. I, § 1 or G.S. 19. Redevelop- 

ment Comm’n v. Security Nat'l Bank, 252 N.C. 
595, 114 S.E.2d 688 (1960). 
Redevelopment Expenses Not “Neces- 

sary Expenses” Under Former Constitu- 
tional Provision. — The expenses incurred, 
or to be incurred, by a municipality in putting 
into effect an urban redevelopment plan, pur- 
suant to the authority vested in it by the Urban 
Redevelopment Law, were not “necessary ex- 
penses” for which taxes might be levied and 
bonds issued without a vote of the people under 
former Art. VII, § 6, Const. 1868, as amended 

in 1962. Horton v. Redevelopment Comm’n, 259 
N.C. 605, 131 S.E.2d 464 (1963). 
Purpose of Article. — The ultimate result 

which the Urban Redevelopment Law seeks to 
achieve is to eliminate the injurious conse- 
quences caused by a blighted area in a munic- 
ipality and to substitute for them a use of the 
area which it is hoped will render impossible 
future blight and its injurious consequences. 
This is, in its broad purpose, a preventive 
measure. Horton v. Redevelopment Comm’n, 
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259 N.C. 605, 131 S.E.2d 464 (1963). 
Wisdom of Article a Legislative Ques- 

tion. — It may be that the urban redevelop- 
ment project may prove eventually to be a 
disappointment, and is ill advised, but the 

wisdom of the enactment is a legislative and 
not a judicial question. Horton v. Redevelop- 
ment Comm’n, 259 N.C. 605, 181 S.E.2d 464 

(1963). 
A redevelopment commission is a mu- 

nicipal corporation for the purpose of tax 
exemption. Redevelopment Comm'n vy. 
Guilford County, 274 N.C. 585, 164 8.E.2d 476 

(1968). 
In an action brought by a redevelop- 

ment commission against city and county 
to restrain collection of ad valorem taxes 
upon real property held by the commission, 
where the commissioner’s allegations showed 
the acquisition of the property with intent to 
use it for a public purpose, a definite plan 
evolved for its use for the public, and an actual 
public use of the property, the Court of Appeals 
erred in holding, as a matter of law, that such 
income-producing property held and acquired 
for redevelopment purposes was not exempt 
from taxation because it produced income. Re- 
development Comm’n v. Guilford County, 274 
N.C. 585, 164 S.E.2d 476 (1968). 

Definite Guide Prescribed for Creation 
of Redevelopment Commission. — The 
General Assembly has prescribed a definite and 

ART. 22. URBAN REDEVELOPMENT LAW §160A-501 

adequate guide, and the governing body of the 
municipality in creating or not creating a rede- 
velopment commission cannot act in its abso- 
lute or unguided discretion. Redevelopment 
Comm’n v. Security Nat’l Bank, 252 N.C. 595, 

114 S.E.2d 688 (1960). 

Sufficiency of Condemnation Petition. 
— A petition to condemn land for urban re- 
newal was sufficient under the Rules of Civil 
Procedure to state a claim for relief, where it 

gave notice of the nature and basis of the 
petitioners’ claim and the type of case brought, 
and alleged generally the occurrence or perfor- 
mance of the conditions precedent required by 

Chapter 160, Article 37 (now Chapter 160A, 

Article 11), and Chapter 40A, Article 3. Rede- 
velopment Comm'n v. Grimes, 277 N.C. 634, 

178 olla oo (loy 1). 

Affirmative Allegation of Compliance 
with Statutory Requirements Necessary. 
— In order to invoke power of condemnation, 
the redevelopment commission must affirma- 
tively allege compliance with the statutory re- 
quirements. Redevelopment Comm'n v. Grimes, 
277 N.C. 634, 178 $.E.2d 345 (1971). 

Applied in Gastonia Redevelopment 
Comm’n v. Coxco, Inc., 21 N.C. App. 335, 204 
S.E.2d 211 (1974); Redevelopment Comm'n v. 
Ford, 67 N.C. App. 470, 3138 S.E.2d 211 (1984); 
Redevelopment Comm’n y. Agapion, 129 N.C. 
App. 346, 499 S.E.2d 474 (1998). 

8 160A-501. Findings and declaration of policy. 

It is hereby determined and declared as a matter of legislative finding: 

(1) That there exist in urban communities in this State blighted areas as 

defined herein. 
(2) That such areas are economic or social liabilities, inimical and 

injurious to the public health, safety, morals and welfare of the 

residents of the State, harmful to the social and economic well-being 

of the entire communities in which they exist, depreciating values 

therein, reducing tax revenues, and thereby depreciating further the 

general community-wide values. 
(3) That the existence of such areas contributes substantially and increas- 

ingly to the spread of disease and crime, necessitating excessive and 

disproportionate expenditures of public funds for the preservation of 

the public health and safety, for crime prevention, correction, prose- 

cution, punishment and the treatment of juvenile delinquency and for 

the maintenance of adequate police, fire and accident protection and 

other public services and facilities, constitutes an economic and social 

liability, substantially impairs or arrests the sound growth of commu- 

nities. 

(4) That the foregoing conditions are beyond remedy or control entirely by 

regulatory processes in the exercise of the police power and cannot be 

effectively dealt with by private enterprise under existing law without 

the additional aids herein granted. 
(5) That the acquisition, preparation, sale, sound replanning, and rede- 

velopment of such areas in accordance with sound and approved plans 
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for their redevelopment will promote the public health, safety, conve- 

nience and welfare. 
Therefore, it is hereby declared to be the policy of the State of North Carolina 

to promote the health, safety, and welfare of the inhabitants thereof by the 

creation of bodies corporate and politic to be known as redevelopment commis- 

sions, which shall exist and operate for the public purposes of acquiring and 

replanning such areas and of holding or disposing of them in such manner that 

they shall become available for economically and socially sound redevelop- 

ment. Such purposes are hereby declared to be public uses for which public 

money may be spent, and private property may be acquired by the exercise of 

the power of eminent domain. (1951, c. 1095, s. 2; 1973, c. 426, s. 75.) 

CASE NOTES 

Cited in Redevelopment Comm’n v. Security (1960); Southern Bell Tel. & Tel. Co. v. Housing 

Nat'l Bank, 252 N.C. 595, 114 S.E.2d 688 Auth., 38 N.C. App. 172, 247 S.E.2d 663 (1978). 

§ 160A-502. Additional findings and declaration of policy. 

It is further determined and declared as a matter of legislative finding: 

(1) That the cities of North Carolina constitute important assets for the 
State and its citizens; that the preservation of the cities and of urban 
life against physical, social, and other hazards is vital to the safety, 
health, and welfare of the citizens of the State, and sound urban 
development in the future is essential to the continued economic 
development of North Carolina, and that the creation, existence, and 
growth of substandard areas present substantial hazards to the cities 
of the State, to urban life, and to sound future urban development. 

(2) That blight exists in commercial and industrial areas as well as in 
residential areas, in the form of dilapidated, deteriorated, poorly 
ventilated, obsolete, overcrowded, unsanitary, or unsafe buildings, 
inadequate and unsafe streets, inadequate lots, and other conditions 
detrimental to the sound growth of the community; that the presence 
of such conditions tends to depress the value of neighboring proper- 
ties, to impair the tax base of the community, and to inhibit private 
efforts to rehabilitate or improve other structures in the area; and 
that the acquisition, preparation, sale, sound replanning and redevel- 
opment of such areas in accordance with sound and approved plans 
will promote the public health, safety, convenience and welfare. 

(3) That not only is it in the interest of the public health, safety, 
convenience and welfare to eliminate existing substandard areas of all 
types, but it is also in the public interest and less costly to the 
community to prevent the creation of new blighted areas or the 
expansion of existing blighted areas; that vigorous enforcement of 
municipal and State building standards, sound planning of new 
community facilities, public acquisition of dilapidated, obsolescent 
buildings, and other municipal action can aid in preventing the 
creation of new blighted areas or the expansion of existing blighted 
areas; and that rehabilitation, conservation, and reconditioning of 
areas in accordance with sound and approved plans, where, in the 
absence of such action, there is a clear and present danger that the 
area will become blighted, will protect and promote the public health, 
safety, convenience and welfare. 

Therefore it is hereby declared to be the policy of the State of North Carolina 
to protect and promote the health, safety, and welfare of the inhabitants of its 
urban areas by authorizing redevelopment commissions to undertake nonres- 
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idential redevelopment in accord with sound and approved plans and to 

undertake the rehabilitation, conservation, and reconditioning of areas where, 

in the absence of such action, there is a clear and present danger that the area 

will become blighted. (1961, c. 837, s. 1; 1973, c. 426, s. 75.) 

CASE NOTES 

Cited in Redevelopment Comm’n v. Agapion, 
129 N.C. App. 346, 499 S.E.2d 474 (1998). 

§ 160A-503. Definitions. 

The following terms where used in this Article, shall have the following 

meanings, except where the context clearly indicates a different meaning: 

(1) “Area of operation” — The area within the territorial boundaries of the 

city or county for which a particular commission 1s created. 

(2) “Blighted area” shall mean an area in which there is a predominance 

of buildings or improvements (or which is predominantly residential 

in character), and which, by reason of dilapidation, deterioration, age 

or obsolescence, inadequate provision for ventilation, light, air, sani- 

tation, or open spaces, high density of population and overcrowding, 

unsanitary or unsafe conditions, or the existence of conditions which 

endanger life or property by fire and other causes, or any combination 

of such factors, substantially impairs the sound growth of the com- 

munity, is conducive to ill health, transmission of disease, infant 

mortality, juvenile delinquency and crime, and is detrimental to the 

public health, safety, morals or welfare; provided, no area shall be 

considered a blighted area nor subject to the power of eminent 

domain, within the meaning of this Article, unless it is determined by 

the planning commission that at least two thirds of the number of 

buildings within the area are of the character described in this 

subdivision and substantially contribute to the conditions making 

such area a blighted area; provided that if the power of eminent 

domain shall be exercised under the provisions of this Article, the 

property owner or owners or persons having an interest in property 

shall be entitled to be represented by counsel of their own selection 

and their reasonable counsel fees fixed by the court, taxed as a part of 

the costs and paid by the petitioners. 

(3) “Bonds” — Any bonds, interim certificates, notes, debentures or other 

obligations of a commission issued pursuant to this Article. 

(4) “City” — Any city or town. “The city” shall mean the particular city for 

_ which a particular commission is created. 

(5) “Commission” or “redevelopment commission” — A public body and a 

body corporate and politic created and organized in accordance with 

the provisions of this Article. 
(6) “Field of operation” — The area within the territorial boundaries of the 

city for which a particular commission is created. 

(7) “Governing body” — In the case of a city or town, the city council or 

other legislative body. The board of county commissioners. 

(8) “Government” — Includes the State and federal governments or any 

subdivision, agency or instrumentality corporate or otherwise of 

either of them. 
(9) “Municipality” — Any incorporated city or town, or any county. 

(10) “Nonresidential redevelopment area” shall mean an area in which 

there is a predominance of buildings or improvements, whose use is 

predominantly nonresidential, and which, by reason of: 
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a. Dilapidation, deterioration, age or obsolescence of buildings and 
other structures, 

b. Inadequate provisions for ventilation, light, air, sanitation or open 
spaces, 

. Defective or inadequate street layout, 
. Faulty lot layout in relation to size, adequacy, accessibility, or 

usefulness, 
. Tax or special assessment delinquency exceeding the fair value of 

the property, 
Unsanitary or unsafe conditions, 

. The existence of conditions which endanger life or property by fire 
and other causes, or 

. Any combination of such factors 
1. Substantially impairs the sound growth of the community, 
2. Has seriously adverse effects on surrounding development, 

and 
3. Is detrimental to the public health, safety, morals or welfare; 

provided, no such area shall be considered a nonresidential redevel- 
opment area nor subject to the power of eminent domain, within the 
meaning of this Article, unless it is determined by the planning 
commission that at least one half of the number of buildings within 
the area are of the character described in this subdivision and 
substantially contribute to the conditions making such area a nonres- 
idential redevelopment area; provided that if the power of eminent 
domain shall be exercised under the provisions of this Article, the 
property owner or owners or persons having an interest in property 
shall be entitled to be represented by counsel of their own selection 
and their reasonable counsel fees fixed by the court, taxed as a part of 
the costs and paid by the petitioners. 

(11) “Obligee of the commission” or “obligee” — Any bondholder, trustee or 
trustees for any bondholders, any lessor demising property to a 
commission used in connection with a redevelopment project, or any 
assignees of such lessor’s interest, or any part thereof, and the federal 
government, when it is a party to any contract with a commission. 

(12) “Planning commission” — Any planning commission established by 
ordinance for a municipality of this State. “The planning commission” 
shall mean the particular planning commission of the city or town in 
which a particular commission operates. 

(13) “Real property” — Lands, lands under water, structures and any and 
all easements, franchises and incorporeal hereditaments and every 
estate and right therein, legal and equitable, including terms for 
years and liens by way of judgment, mortgage or otherwise. 

(14) “Redeveloper” — Any individual, partnership or public or private 
corporation that shall enter or propose to enter into a contract with a 
commission for the redevelopment of an area under the provisions of 
this Article. 

(15) “Redevelopment” — The acquisition, replanning, clearance, rehabil- 
itation or rebuilding of an area for residential, recreational, commer- 
cial, industrial or other purposes, including the provision of streets, 
utilities, parks, recreational areas and other open spaces; provided, 
without limiting the generality thereof, the term “redevelopment” 
may include a program of repair and rehabilitation of buildings and 
other improvements, and may include the exercise of any powers 
under this Article with respect to the area for which such program is 
undertaken. 

(16) “Redevelopment area” — Any area which a planning commission may 
find to be 

er) 

fq) 

p> wr 
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a. A blighted area because of the conditions enumerated in subdivi- 

sion (2) of this section; 

b. A nonresidential redevelopment area because of conditions enu- 

merated in subdivision (10) of this section; 

c. A rehabilitation, conservation, and reconditioning area within the 

meaning of subdivision (21) of this section; 

d. Any combination thereof, so as to require redevelopment under the 

provisions of this Article. 

(17) “Redevelopment contract” — A contract between a commission and a 

redeveloper for the redevelopment of an area under the provisions of 

this Article. 
(18) “Redevelopment plan” — A plan for the redevelopment of a redevel- 

opment area made by a “commission” in accordance with the provi- 

sions of this Article. 

(19) “Redevelopment project” shall mean any work or undertaking: 

a. To acquire blighted or nonresidential redevelopment areas or 

portions thereof, or individual tracts in rehabilitation, conserva- 

tion, and reconditioning areas, including lands, structures, or 

improvements, the acquisition of which is necessary or incidental 

to the proper clearance, development, or redevelopment of such 

areas or to the prevention of the spread or recurrence of condi- 

tions of blight; 
b. To clear any such areas by demolition or removal of existing 

buildings, structures, streets, utilities or other improvements 

thereon and to install, construct, or reconstruct streets, utilities, 

and site improvements essential to the preparation of sites for 

uses in accordance with the redevelopment plan; 

c. To sell land in such areas for residential, recreational, commercial, 

‘ndustrial or other use or for the public use to the highest bidder 

as herein set out or to retain such land for public use, in 

accordance with the redevelopment plan; 

d. To carry out plans for a program of voluntary or compulsory repair, 

i. rehabilitation, or reconditioning of buildings or other improve- 

ments in such areas; including the making of loans therefor; and 

e. To engage in programs of assistance and financing, including the 

making of loans, for rehabilitation, repair, construction, acquisi- 

tion, or reconditioning of residential units and commercial and 

industrial facilities in a redevelopment area. 

The term “redevelopment project” may also include the preparation 

of a redevelopment plan, the planning, survey and other work 

incident to a redevelopment project, and the preparation of all plans 

and arrangements for carrying out a redevelopment project. 

(20) “Redevelopment proposal” — A proposal, including supporting data 

and the form of a redevelopment contract for the redevelopment of all 

or any part of a redevelopment area. 

(21) “Rehabilitation, conservation, and reconditioning area” shall mean 

any area which the planning commission shall find, by reason of 

factors listed in subdivision (2) or subdivision (10), to be subject to a 

clear and present danger that, in the absence of municipal action to 

rehabilitate, conserve, and recondition the area, it will become in the 

reasonably foreseeable future a blighted area or a nonresidential 

redevelopment area as defined herein. In such an area, no individual 

tract, building, or improvement shall be subject to the power of 

eminent domain, within the meaning of this Article, unless it is of the 

character described in subdivision (2) or subdivision (10) and substan- 

tially contributes to the conditions endangering the area; provided 
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that if the power of eminent domain shall be exercised under the 
provisions of this Article, the respondent or respondents shall be 
entitled to be represented by counsel of their own selection and their 
reasonable counsel fees fixed by the court, taxed as part of the costs 
and paid by the petitioners. (1951, c. 1095, s. 3; 1957, c. 502, ss. 1-3; 
1961, c. 837, ss. 2,3, 4, 6; 1967, c. 1249; 1969, c. 1208, s. 1; 1973, c. 426, 
$375) F981 56907); sselo 2; 498504665 48,6.) 

CASE NOTES 

Meaning of “Municipality” or “Munici- 
pal Corporation”. — The term “municipality” 
or “municipal corporation” has been defined as 
any incorporated city, town or village, or county. 
Sides v. Cabarrus Mem. Hosp., 22 N.C. App. 
117, 205 S.E.2d 784 (1974), modified and aff'd, 

ZOU NAG 14) Zio i202 Lolo): 
A municipal corporation, city or town, is an 

agency created by the State to assist in the civil 
government of a designated territory and the 
people embraced within these limits. Sides v. 
Cabarrus Mem. Hosp., 22 N.C. App. 117, 205 
S.E.2d 784 (1974), modified and aff’d, 287 N.C. 

14.4.213.5 Bod 2971975), 
The term “municipal corporation” 

should not be construed narrowly to in- 
clude only cities, towns, counties and school 
districts; in its broader sense the term includes 

all public corporations exercising governmental 
functions within constitutional lmitations. 
Sides v. Cabarrus Mem. Hosp., 22 N.C. App. 
117, 205 S.E.2d 784 (1974), modified and aff'd, 
287 N.C. 14):218)8.H.2d)297.(1975): 
A municipal corporation must have a 

public purpose and be invested with a 
governmental function. Sides v. Cabarrus 
Mem. Hosp., 22 N.C. App. 117, 205 S.E.2d 784 
(1974), modified and aff'd, 287 N.C. 14, 213 
§.E.2d' 297 (1975). 
Time for Consideration of Evidence of 

Condition of Condemned Property. — In 
its review of a redevelopment commission’s 
determination that a property is blighted, the 
trial court should consider evidence relating to 
the condition of the condemned property at the 
time the commission’s plan is approved by the 
city council. Redevelopment Comm’n sv. 
Agapion, 129 N.C. App. 346, 499 S.E.2d 474 
(1998). 
Condemnation of Less Than All Prop- 

erty in Blighted Area. — Where an area was 
certified as a blighted area by the planning 
board, it was with the discretion of the redevel- 
opment commission to condemn two vacant lots 
within the area without condemning all other 
lots therein. Redevelopment Comm’n vy. 
Johnson, 129 N.C. App. 630, 500 S.E.2d 118 
C1958), 
Areas which are “blighted” cannot be 

enlarged to include areas which are not in 
fact “blighted.” Any other conclusion would vest 

a redevelopment commission with authority 
which the legislature has expressly denied it. 
Horton v. Redevelopment Comm’n, 264 N.C. 1, 

140 S.E.2d 728 (1965). 
The legislature never intended to permit a 

planning commission or a redevelopment. com- 
mission to include within the boundaries of a 
“blighted area” an area not meeting the statu- 
tory definition, even though the area might 
qualify as a nonresidential area, or as a reha- 
bilitation, conservation and _ reconditioning 
area. Horton v. Redevelopment Comm’n, 264 
N.C. 1, 140 S.E.2d 728 (1965). 
But Conditions May Be Corrected in 

Redevelopment Area Embracing Blighted 
and Other Defined Areas. — A planning 
commission may correct objectionable condi- 
tions within a redevelopment area consisting of 
a blighted area, a nonresidential redevelop- 
ment area, and a rehabilitation, conservation 

and reconditioning area. Horton v. Redevelop- 
ment Comm/’n, 264 N.C. 1, 140 S.E.2d 728 

(1965). 3i 
What Property in Rehabilitation,«Con- 

servation and Reconditioning Area’ Sub- 
ject to Eminent Domain. — In a “rehabilita- 
tion, conservation and reconditioning area,” no 
individual tract, building or improvement shall 
be subject to the power of eminent domain, 
within the meaning of this Article, unless it is 
“blighted” property and substantially contrib- 
utes to the condition endangering the area. 
Horton v. Redevelopment Comm’n, 262 N.C. 
306, 1387 S.E.2d 115 (1964). 
Power of Housing Authority to Close 

Public Streets. — Although the City of Ra- 
leigh did not delegate its police power to close 
public streets to the Housing Authority of Ra- 
leigh, the authority did not lack that power, 
since it had power to take public streets by 
eminent domain with the city’s consent, and to 
carry out redevelopment projects, which in- 
cluded removal of existing streets, utilities or 
other improvements. Southern Bell Tel. & Tel. 
Co. v. Housing Auth., 38 N.C. App. 172, 247 
S.E.2d 663 (1978), cert. denied, 296 N.C. 414 
les PASD 
Counsel Fees Provision of Subdivision 

(10) Helps Equalize Bargaining Power. — 
Provision of subdivision (10) providing that the 
commission pay counsel fees for the property 
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owner when it is necessary to condemn his 

property, grants more freedom to the property 

owner to contest condemnation proceedings, as 

it permits him to receive the award for his 

property, even after legal action, without hav- 

ing it reduced by the payment of attorneys’ fees. 

It helps to equalize the bargaining power of the 

property owner and the commission and pre- 

vent, insofar as possible, any undue economic 

pressures. Redevelopment Comm’n v. Hyder, 20 

N.C. App. 241, 201 8.E.2d 236 (1973). 

Control over the amount of the attor- 

neys’ fees allowed is found in the require- 

ment that such counsel fees are to be fixed by 

the court and are to be reasonable in amount. 

Redevelopment Comm’n v. Hyder, 20 N.C. App. 

241, 201 S.E.2d 236 (1973). 

Allowance of attorneys’ fees under sub- 

division (10)h3 is by the court, and is not 

affected by the existence of contracts for fees 

between counsel and their landowner clients. 

Redevelopment Comm’n v. Hyder, 20 N.C. App. 

9415201 S,E.2d 236 (1973). 
Determination of Reasonable Counsel 

Fees. — Reasonable counsel fees in subdivision 

(10)h38 may be determined in part by the 

amount of the verdict obtained in the condem- 

nation proceeding, in the light of the proposals 

made to the property owner prior to his employ- 

ment of an attorney. Redevelopment Comm'n v. 

Hyder, 20 N.C. App. 241, 201 S.E.2d 236 (1973). 

The results obtained by an attorney are a 

legitimate consideration in determining the 

amount of his fee. Redevelopment Comm'n v. 

Hyder, 20 N.C. App. 241, 201 S.B.2d 236 (1973). 

Payment of Fee Must Be Commensurate 

with; Services Performed. — There is no 

uncertainty under subdivision (10)h3 about the 

payment of an attorney fee commensurate with 

the services performed. Redevelopment 

Comm’n v. Hyder, 20 N.C. App. 241, 201 S.E.2d 

236 (1973). 
Award Is Not Contingent Fee. — When a 

statute, such as this section, provides for attor- 
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ney fees to be awarded as a part of the costs to 
be paid by the governmental authority which is 
appropriating property, such award is not a 
contingent fee, but an amount equal to the 
actual reasonable value of the attorney’s ser- 
vices. Redevelopment Comm’n v. Hyder, 20 
N.C. App. 241, 201 S.E.2d 236 (1973). 
Whether there was any recovery or not, coun- 

sel for the property owner is entitled to a 
reasonable fee, and it should not be set upon 
the basis of a contingency which did not exist. 
Redevelopment Comm’n v. Hyder, 20 N.C. App. 
241, 201 S.E.2d 236 (1973). 

The element of risk in connection with a 
contingent fee justifies a much larger fee when 
litigation is successfully terminated, but in 
eminent domain takings under subdivision 
(10)h3, there is no such risk, and the court must 

take this lack of risk into account. Redevelop- 
ment Comm’n v. Hyder, 20 N.C. App. 241, 201 

S.E.2d 236 (1973). 
A trial court erred in dismissing an ac- 

tion to condemn land for urban renewal 
where there was no finding that the redevelop- 
ment commission failed to comply with the 

statutory procedures prerequisite to an exer- 

cise of the power of eminent domain by it, and 

there was no allegation, proof, or finding that 

the redevelopment commission arbitrarily 

abused its discretion or acted in bad faith in 

selecting the area in question. The court’s find- 

ings that the property of respondents did not lie 

within a blighted area or within a nonresiden- 

tial redevelopment area as defined in this sec- 

tion was an insufficient basis for dismissal of 

the action. Redevelopment Comm’n v. Grimes, 

277 N.C. 634, 178 S.E.2d 345 (1971). 

Applied in Greensboro v. Wall, 247 N.C. 516, 

101 S.E.2d 413 (1958). 

Cited in Housing Auth. v. Farabee, 17 N.C. 

App. 481, 194 S.E.2d 553 (1973); Campbell v. 

First Baptist Church, 39 N.C. App. 117, 250 

S B.2d 68 (1978); Housing Auth. v. Clinard, 67 

N.C. App. 192, 312 S.E.2d 524 (1984). 

OPINIONS OF ATTORNEY GENERAL 

Attorneys’ fees are not recoverable un- 

less a condemnation action is filed. See 

opinion of Attorney General to Mr. William [. 

Cochran, Jr., Executive Director, Redevelop- 

ment Commission of the City of Washington, 40 

N.C.A.G. 637 (1969), issued under former G.S. 

160-456(21). 

Attorneys’ fees are recoverable where a 

condemnation action is filed and the case 

is subsequently terminated by consent 

judgment. See opinion of Attorney General to 

Mr. William I. Cochran, Jr., Executive Director, 

Redevelopment Commission of the City of 

Washington, 40 N.C.A.G. 637 (1969), issued 

under former G.S. 160-456(21). 
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§ 160A-504. Formation of commissions. 

(a) Each municipality, as defined herein, is hereby authorized to create 
separate and distinct bodies corporate and politic to be known as the redevel- 
opment commission of the municipality by the passage by the governing body 
of such municipality of an ordinance or resolution creating a commission to 
function within the territorial limits of said municipality. Notice of the intent 
to consider the passage of such a resolution or ordinance shall be published at 
least 10 days prior to the meeting. 

(b) The governing body of a municipality shall not adopt a resolution 
pursuant to subsection (a) above unless it finds: 

(1) That blighted areas (as herein defined) exist in such municipality, and 
(2) That the redevelopment of such areas is necessary in the interest of 

the public health, safety, morals or welfare of the residents of such 
municipality. 

(c) The governing body shall cause a certified copy of such ordinance or 
resolution to be filed in the office of the Secretary of State; upon receipt of the 
said certificate the Secretary of State shall issue a certificate of incorporation. 

(d) In any suit, action or proceeding involving or relating to the validity or 
enforcement of any contract or act of a commission, a copy of the certificate of 
incorporation duly certified by the Secretary of State shall be admissible in 
evidence and shall be conclusive proof of the legal establishment of the 
commission. (1951, c. 1095, s. 4; 1973, c. 426, s. 75.) 

CASE NOTES 

Applied in Redevelopment Comm'n v. 
Grimes, 277 N.C. 634, 178 S.E.2d 345 (1971). 

§ 160A-505. Alternative organization. 

(a) (See note) In lieu of creating a redevelopment commission as autho- 
rized herein, the governing body of any municipality may, if it deems’ wise, 
either designate a housing authority created under the provisions of Chapter 
157 of the General Statutes to exercise the powers, duties, and responsibilities 
of a redevelopment commission as prescribed herein, or undertake to exercise 
such powers, duties, and responsibilities itself. Any such designation shall be 
by passage of a resolution adopted in accordance with the procedure and 
pursuant to the findings specified in G.S. 160A-504(a) and (b). In the event a 
governing body designates itself to perform the powers, duties, and responsi- 
bilities of a redevelopment commission, then where any act or proceeding is 
required to be done, recommended, or approved both by a redevelopment 
commission and by the municipal governing body, then the performance, 
recommendation, or approval thereof once by the municipal governing body 
shall be sufficient to make such performance, recommendation, or approval 
valid and legal. In the event a municipal governing body designates itself to 
exercise the powers, duties, and responsibilities of a redevelopment commis- 
sion, it may assign the administration of redevelopment policies, programs and 
plans to any existing or new department of the municipality. 

(a) (For effective date, see note) In lieu of creating a redevelopment 
commission as authorized herein, the governing body of any municipality may, 
if it deems wise, either designate a housing authority created under the 
provisions of Chapter 157 of the General Statutes to exercise the powers, 
duties, and responsibilities of a redevelopment commission as prescribed 
herein, or undertake to exercise such powers, duties, and responsibilities itself. 
Any such designation shall be by passage of a resolution adopted in accordance 
with the procedure and pursuant to the findings specified in G.S. 160A-504(a) 
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and (b). In the event a governing body designates itself to perform the powers, 

duties, and responsibilities of a redevelopment commission under this subsec- 

tion, or exercises those powers, duties, and responsibilities pursuant to G.S. 

153A-376 or GS. 160A-456, then where any act or proceeding is required to be 

done, recommended, or approved both by a redevelopment commission and by 

the municipal governing body, then the performance, recommendation, or 

approval thereof once by the municipal governing body shall be sufficient to 

make such performance, recommendation, or approval valid and legal. In the 

event a municipal governing body designates itself to exercise the powers, 

duties, and responsibilities of a redevelopment commission, it may assign the 

administration of redevelopment policies, programs and plans to any existing 

or new department of the municipality. 

(b) The governing body of any municipality which has prior to Auda coe Re lope me 

created, or which may hereafter create, a redevelopment commission may, in 

its discretion, by resolution abolish such redevelopment commission, such 

abolition to be effective on a day set in such resolution not less than 90 days 

after its adoption. Upon the adoption of such a resolution, the redevelopment 

commission of the municipality is hereby authorized and directed to take such 

actions and to execute such documents as will carry into effect the provisions 

and the intent of the resolution, and as will effectively transfer its authority, 

responsibilities, obligations, personnel, and property, both real and personal, 

to the municipality. Any municipality which abolishes a redevelopment com- 

mission pursuant to this subsection may, at any time subsequent to such 

abolition or concurrently therewith, exercise the authority granted by subsec- 

tion (a) of this section. 
On the day set in the resolution of the governing body: 

(1) The redevelopment commission shall cease to exist as a body politic 

and corporate and as a public body; 

(2) All property, real and personal and mixed, belonging to the redevel- 

opment commission shall vest in, belong to, and be the property of the 

| municipality; 
(3) All judgments, liens, rights of liens, and causes of action of any nature 

in favor of the redevelopment commission shall remain, vest 1n, and 

~ inure to the benefit of the municipality; 

(4) All rentals, taxes, assessments, and any other funds, charges or fees, 

owing to the redevelopment commission shall be owed to and collected 

by the municipality; 
(5) Any actions, suits, and proceedings pending against, or having been 

instituted by the redevelopment commission shall not be abated by 

such abolition, but all such actions, suits, and proceedings shall be 

continued and completed in the same manner as if abolition had not 

occurred, and the municipality shall be a party to all such actions, 

suits, and proceedings in the place and stead of the redevelopment 

commission and shall pay or cause to be paid any judgment rendered 

against the redevelopment commission in any such actions, suits, or 

proceedings, and no new process need be served in any such action, 

suit, or proceeding; 
(6) All obligations of the redevelopment commission, including outstand- 

ing indebtedness, shall be assumed by the municipality, and all such 

obligations and outstanding indebtedness shall be constituted obliga- 

tions and indebtedness of the municipality; 

(7) All ordinances, rules, regulations and policies of the redevelopment 

commission shall continue in full force and effect until repealed or 

amended by the governing body of the municipality. 

(c) Where the governing body of any municipality has in its discretion, by 

resolution, abolished a redevelopment commission pursuant to subsection (b) 
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above, the governing body of such municipality may, at any time subsequent to 
the passage of a resolution abolishing a redevelopment commission, or concur- 
rently therewith, by the passage of a resolution adopted in accordance with the 
procedures and pursuant to the findings specified in G.S. 160A-504(a) and (b), 
designate an existing housing authority created pursuant to Chapter 157 of 
the General Statutes to exercise the powers, duties, and responsibilities of a 
redevelopment commission. Where the governing body of any municipality 
designates, pursuant to this subsection, an existing housing authority created 
pursuant to Chapter 157 of the General Statutes to exercise the powers, duties, 
and responsibilities of a redevelopment commission, on the day set in the 
resolution of the governing body passed pursuant to subsection (b) of this 
section, or pursuant to subsection (c) of this section: 

(1) The redevelopment commission shall cease to exist as a body politic 
and corporate and as a public body; 

(2) All property, real and personal and mixed, belonging to the redevel- 
opment commission or to the municipality as hereinabove provided in 
subsections (a) or (b), shall vest in, belong to, and be the property of 
the existing housing authority of the municipality; 

(3) Ali judgments, liens, rights of liens, and causes of action of any nature 
in favor of the redevelopment commission or in favor of the munici- 
pality as hereinabove provided in subsections (a) or (b), shall remain, 
vest in, and inure to the benefit of the existing housing authority of 
the municipality; 

(4) All rentals, taxes, assessments, and any other funds, charges or fees 
owing to the redevelopment commission, or owing to the municipality 
as hereinabove provided in subsections (a) or (b), shall be owed to and 
collected by the existing housing authority of the municipality; 

(5) Any actions, suits, and proceedings pending against or having been 
instituted by the redevelopment commission, or the municipality, or to 
which the municipality has become a party, as hereinabove provided 
in subsections (a) or (b), shall not be abated by such abolition but all 
such actions, suits, and proceedings shall be continued and completed 
in the same manner as if abolition had not occurred, and the existing 
housing authority of the municipality shall be a party to all such 
actions, suits, and proceedings in the place and stead of the redevel- 
opment commission, or the municipality, and shall pay or cause to be 
paid any judgments rendered in such actions, suits, or proceedings, 
and no new processes need be served in such action, suit, or proceed- 
ing; 

(6) All obligations of the redevelopment commission, or the municipality 
as hereinabove provided in subsections (a) or (b), including outstand- 
ing indebtedness, shall be assumed by the existing housing authority 
of the municipality; and all such obligations and outstanding indebt- 
edness shall be constituted obligations and indebtedness of the 
existing housing authority of the municipality. 

(7) All ordinances, rules, regulations, and policies of the redevelopment 
commission, or of the municipality as hereinabove provided in sub- 
sections (a) or (b), shall continue in full force and effect until repealed 
and amended by the existing housing authority of the municipality. 

_ (d) Ahousing authority designated by the governing body of any municipal- 
ity to exercise the powers, duties and responsibilities of a redevelopment 
commission shall, when exercising the same, do so in accordance with Article 
22 of Chapter 160A of the General Statutes. Otherwise the housing authority 
shall continue to exercise the powers, duties and responsibilities of a housing 
authority in accordance with Chapter 157 of the General Statutes. (1969, c. 
1217, s. 1; 1971, c. 116, ss. 1, 2; 1973, c. 426, s. 75; 1981 (Reg. Sess., 1982), c. 
1276, s. 18; 2003-4038, s. 16.) 
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Subsection (a) Set Out Twice. — The first 
version of subsection (a) set out above is effec- 
tive until certification of approval of amend- 
ment to Article V, § 14 of the Constitution of 

North Carolina, as proposed in Session Laws 
2003-403, § 1. The second version of subsection 

(a) is effective upon certification of approval of 
amendment to Article V, § 14 of the Constitu- 
tion of North Carolina, as proposed in Session 
Laws 2003-408, § 1. 

Editor’s Note. — An amendment to subsec- 
tion (a) of this section by Session Laws 1993, c. 
497, s. 16, was made effective upon certification 
of approval of an amendment to Article V of the 
Constitution of North Carolina relating to the 
authority of any county, city or town to borrow 
money, without the need of voter approval, and 
issue financing bonds to be used to finance 
public activities associated with private eco- 
nomic development projects. This amendment 
was submitted to the people on November 2, 
1993 and was defeated. The amendment to 
subsection (a) of this section, therefore, never 

took effect. 
An earlier amendment to this section in Ses- 

sion Laws 1981 (Reg. Sess., 1982), c. 1276, s. 13, 
was made effective on certification of approval 
of a state constitutional amendment authoriz- 
ing the enactment of laws dealing with trans- 
actions of the type contemplated by the act. 
Such an amendment was proposed by Session 
Laws 1981 (Reg. Sess., 1982), c. 1247, was 
submitted to the people on November 2, 1982, 
and was defeated. The amendment to this sec- 
tion, therefore, did not go into effect. 

Session Laws 2003-403, s. 22, provides that 
Session Laws 2003-403, being necessary for the 
prosperity and welfare of North Carolina and 
its inhabitants, shall be liberally construed to 
effect its purposes. 

Session Laws 
severability clause. 

Session Laws 2003-403, ss. 24 and 25, pro- 
vide: “The amendment set out in Section 1 of 
this act shall be submitted to the qualified 
voters of the State at the statewide general 
election in November 2004, which election shall 

2003-403, s. 23, is a 
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be conducted under the laws then governing 
elections in the State. Ballots, voting systems, 
or both may be used in accordance with Chap- 
ter 163 of the General Statutes. The question to 
be used in the voting systems and ballots shall 
be: 

“[] FOR [|] AGAINST 
“Constitutional amendment to promote local 

economic and community development projects 
by (i) permitting the General Assembly to enact 
general laws giving counties, cities, and towns 
the power to finance public improvements as- 
sociated with qualified private economic and 
community improvements within development 
districts, as long as the financing is secured by 
the additional tax revenues resulting from the 
enhanced property value within the develop- 
ment district and is not secured by a pledge of 
the local government’s faith and credit or gen- 
eral taxing authority, which financing is not 
subject to a referendum; and (ii) permitting the 
owners of property in the development district 
to agree to a minimum tax value for their 
property, which is binding on future owners as 
long as the development district is in existence. 

“If a majority of votes cast on the question are 
in favor of the amendment set out in Section 1 
of this act, the State Board of Elections shall 
certify the amendment to the Secretary of 
State. The amendment set out in Section 1 of 
this act and the amendments set out in Sec- 
tions 2 through 21 of this act become effective 
upon this certification. The Secretary of State 
shall enroll the amendment so certified among 
the permanent records of that office. If a major- 
ity of votes cast on the question are not in favor 
of the amendment set out in Section 1 of this 
act, that amendment and the amendments set 
out in Sections 2 through 21 of this act do not go 
into effect.” 

Effect of Amendments. — Session Laws 
2003-403, s. 16, in the third sentence of subsec- 

tion (a), inserted “under this subsection, or 
exercises those powers, duties, and responsibil- 
ities pursuant to G.S. 153A-376 or G.S. 160A- 
456,” and made minor stylistic and punctuation 
changes. For effective date, see Editor’s note. 

CASE NOTES 

Cited in Southern Bell Tel. & Tel. Co. v. 

Housing Auth., 38 N.C. App. 172, 247 S.E.2d 
663 (1978). 

§ 160A-505.1. Commission budgeting and accounting sys- 
tems as a part of municipality budgeting and 
accounting systems. 

The governing body of a municipality may by resolution provide that the 

budgeting and accounting systems of the municipality's redevelopment com- 

mission or, if the municipality's housing authority is exercising the powers, 
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duties, and responsibilities of a redevelopment commission, the budgeting and 

accounting systems of the housing authority, shall be an integral part of the 

budgeting and accounting systems of the municipality. If such a resolution 1s 

adopted: 
(1) For purposes of the Local Government Budget and Fiscal Control Act, 

the commission or authority shall not be considered a “public author- 
ity,” as that phrase is defined in G.S. 159-7(b), but rather shall be 
considered a department or agency of the municipality. The opera- 
tions of the commission or authority shall be budgeted and accounted 
for as if the operations were those of a public enterprise of the 
municipality. 

(2) The budget of the commission or authority shall be prepared and 
submitted in the same manner and according to the same procedures 
as are the budgets of other departments and agencies of the munici- 
pality; and the budget ordinance of the municipality shall provide for 
the operations of the commission or authority. 

(3) The budget officer and finance officer of the municipality shall admin- 
ister and control that portion of the municipality's budget ordinance 
relating to the operations of the commission or authority. (1971, c. 
1808. 37.2; 19150. 4/4, S, 90), ) 

§ 160A-506. Creation of a county redevelopment commis- 
sion. 

If the board of county commissioners of a county by resolution declares that 
blighted areas do exist in said county, and the redevelopment of such areas 1s 
necessary in the interest of public health, safety, morals, or welfare of the 
residents of such county, the county commissioners of said county are hereby 
authorized to create a separate and distinct body corporate and politic to be 
known as the redevelopment commission of said county by passing a resolution 
to create such a commission to function in the territorial limits of said county. 
Provided, however, that notice of the intent to consider passage of such a 
resolution or ordinance shall be published at least 10 days prior to the meeting 
of the board of county commissioners for such purposes, and further provided 
that the redevelopment commission shall not function in an area where such 
a commission exists or in the corporate limits of a municipality without 
resolution of agreement by said municipality. 

All of the provisions of Article 22, Chapter 160A of the General Statutes, 
shall be applicable to county redevelopment commissions, including the 
formation, appointment, tenure, compensation, organization, interest and 
powers as specified therein. (1969, c. 1208, s. 2; 1973, c. 426, s. 75.) 

§ 160A-507. Creation of a regional redevelopment com- 
mission. 

If the board of county commissioners of two or more contiguous counties by 
resolution declare that blighted areas do exist in said counties and the 
redevelopment of such areas is necessary in the interest of public health, 
morals, or welfare of the residents of such counties, the county commissioners 
of said counties are hereby authorized to create a separate and distinct body 
corporate and politic to be known as the regional redevelopment commission 
by the passage of a resolution by each county to create such a commission to 
function in the territorial limits of the counties; provided, however, that notice 
of the intent to consider passage of such a resolution or ordinance shall be 
published at least 10 days prior to the meeting of the board of county 
commissioners for such purposes, and further provided that the redevelopment 
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commission shall not function in an area where such a commission exists or in 

the corporate limits of a municipality without resolution of agreement by the 

municipality. 
The board of county commissioners of each county included in the regional 

redevelopment commission shall appoint one person as a commissioner and 

such a person may be appointed at or after the time of the adoption of the 

resolution creating the redevelopment commission. The board of county 

commissioners shall have the authority to appoint successors or to remove 

persons for misconduct who are appointed by them. Each commissioner to the 

redevelopment commission shall serve for a five-year term except that initial 

appointments may be for less time in order to establish a fair donation system 

of appointments. In the event that a regional redevelopment commission shall 

have an even number of counties, the Governor of North Carolina shall appoint 

a member to the commission from the area to be served. The appointed 

members as commissioners shall constitute the regional redevelopment com- 

mission and certification of appointment shall be filed with the Secretary of 

State as part of the application for charter. 

All provisions of the “Urban Redevelopment Law” as defined in Article 22 of 

Chapter 160A of the General Statutes, shall apply to the creation and 

operation of a regional redevelopment commission, and where reference is 

made to municipality, it shall be interpreted to apply to the area served by the 

regional redevelopment commission. (1969, c. 1208, s. 3; 1973, c. 426, s. 75.) 

§ 160A-507.1. Creation of a joint county-city redevelop- 

ment commission. 

A county and one or more cities within the county are hereby authorized to 

create a separate and distinct body corporate and politic to be known as the 

joint redevelopment commission by the passage of a resolution by the board of 

county commissioners and the governing body of one or more cities within the 

county creating such a commission to function within the territorial limits of 

such participating units of government; provided, however, that notice of the 

intent to consider passage of such a resolution or ordinance shall be published 

at least 10 days prior to the meeting of the affected governing boards for such 

purposes, and further provided that a joint redevelopment commission created 

hereunder shall have authority to operate in an area where there presently 

exists a redevelopment commission upon the approval of the municipality or 

county concerned. The governing body of each participating local government 

shall appoint one or more commissioners as such governing bodies shall 

determine; such persons may be appointed at or after the time of adoption of 

the resolution creating the joint redevelopment commission. The appointing 

authority shall have the authority to appoint successors or to remove persons 

for misfeasance, malfeasance or nonfeasance who are appointed by them. Each 

commissioner shall serve for a term designated by the governing bodies of not 

less than one nor more than five years. The appointed members as commis- 

sioners shall constitute the joint redevelopment commission and certification 

of appointment shall be filed with the Secretary of State as part of the 

application for charter. 
All provisions of the “Urban Redevelopment Law” as defined in Article 22 of 

Chapter 160A of the General Statutes shall apply to the creation and operation 

of a joint redevelopment commission and where reference is made to munici- 

pality, it shall be interpreted to apply to the units of government creating a 

joint redevelopment commission. (1975, c. 407.) 
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§ 160A-508. Appointment and qualifications of members 
of commission. 

Upon certification of a resolution declaring the need for a commission to 

operate in a city or town, the mayor and governing board thereof, respectively, 

shall appoint, as members of the commission, not less than five nor more than 

nine citizens who shall be residents of the city or town in which the commission 

is to operate. The governing body may at any time by resolution or ordinance 

increase or decrease the membership of a commission, within the limitations 

herein prescribed. (1951, c. 1095, s. 5; 1971, c. 362, ss. 6, 7; 1973, c. 426, s. 75.) 

Local Modification. — City of Sanford: 
198 3A0..990) 

§ 160A-509. Tenure and compensation of members of com- 
mission. 

The mayor and governing body shall designate overlapping terms of not less 

than one nor more than five years for the members who are first appointed. 

Thereafter, the term of office shall be five years. A member shall hold office 

until his successor has been appointed and qualified. Vacancies for the 

unexpired terms shall be promptly filled by the mayor and governing body. A 

member shall receive such compensation, if any, as the municipal governing 

board may provide for this service, and shall be entitled within the budget 

appropriation to the necessary expenses, including traveling expenses, in- 

curred in the discharge of his duties. (1951, c. 1095, s. 6; 1967, c. 932, s. 4; 1971, 

C802) Si Ld lo) Can A0eSe Pon 

§ 160A-510. Organization of commission. 

The members of a commission shall select from among themselves a 

chairman, a vice-chairman, and such other officers as the commission may 

determine. A commission may employ a secretary, its own counsel, and such 

technical experts, and such other agents and employees, permanent or 

temporary, as it may require, and may determine the qualifications and fix the 

compensation of such persons. A majority of the members shall constitute a 

quorum for its meeting. Members shall not be liable personally on the bonds or 

other obligations of the commission, and the rights of creditors shall be solely 

against such commission. A commission may delegate to one or more of its 

members, agents or employees such of its powers as it shall deem necessary to 

carry out the purposes of this Article, subject always to the supervision and 
control of the commission. For inefficiency or neglect of duty or misconduct in 
office, a commissioner of a commission may be removed by the governing body, 
but a commissioner shall be removed only after a hearing and after he shall 
have been given a copy of the charges at least 10 days prior to such hearing and 
have had an opportunity to be heard in person or by counsel. (1951, c. 1095, s. 
7; 1971, c. 362, s> 9; 1973, c. 426, s.75.) 

§ 160A-511. Interest of members or employees. 

_ No member or employee of a commission shall acquire any interest, direct or 
indirect, in any redevelopment project or in any property included or planned 
to be included in any redevelopment area, or in any area which he may have 
reason to believe may be certified to be a redevelopment area, nor shall he have 
any interest, direct or indirect, in any contract or proposed contract for 
materials or services to be furnished or used by a commission, or in any 
contract with a redeveloper or prospective redeveloper relating, directly or 
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indirectly, to any redevelopment project, except that a member or employee of 
a commission may acquire property in a residential redevelopment area from 
a person or entity other than the commission after the residential redevelop- 
ment plan for that area is adopted if: 

(1) The primary purpose of acquisition is to occupy the property as his 
principal residence; 

(2) The redevelopment plan does not provide for acquisition of such 
property by the commission; and 

(3) Prior to acquiring title to the property, the member or employee shall 
have disclosed in writing to the commission and to the local governing 
body his intent to acquire the property and to occupy the property as 
his principal residence. 

Except as authorized herein, the acquisition of any such interest in a 

redevelopment project or in any such property or contract shall constitute 

misconduct in office. If any member or employee of a commission shall have 

already owned or controlled within the preceding two years any interest, direct 

or indirect, in any property later included or planned to be included in any 

redevelopment project, under the jurisdiction of the commission, or has any 

such interest in any contract for material or services to be furnished or used in 

connection with any redevelopment project, he shall disclose the same in 

writing to the commission and to the local governing body. Any disclosure 

required herein shall be entered in writing upon the minute books of the 

commission. Failure to make disclosure shall constitute misconduct in office. 

(1951, ec. 1095, s. 8; 1973, c. 426, s. 75; 1977, 2nd Sess., c. 1139.) 

Local Modification. — City of Charlotte: 
1983 (Reg. Sess., 1984), c. 964. 

OPINIONS OF ATTORNEY GENERAL 

As to applicability to member’s lease of opinion of Attorney General to Mr. Miles B. 

building in redevelopment project, see Fowler, 42 N.C.A.G. 197 (1973). 

§ 160A-512. Powers of commission. 

A commission shall constitute a public body, corporate and politic, exercising 

public and essential governmental powers, which powers shall include all 

powers necessary or appropriate to carry out and effectuate the purposes and 

provisions of this Article, including the following powers in addition to those 

herein otherwise granted: 
(1) To procure from the planning commission the designation of areas in 

need of redevelopment and its recommendation for such redevelop- 

ment; | | 

(2) To cooperate with any government or municipality as herein defined; 

(3) To act as agent of the State or federal government or any of its 

instrumentalities or agencies for the public purposes set out in this 

Article; 
(4) To prepare or cause to be prepared and recommend redevelopment 

plans to the governing body of the municipality and to undertake and 

| carry out “redevelopment projects” within its area of operation; 

(5). Subject to the provisions of G.S. 160A-514(b) to arrange or contract for 

the furnishing or repair, by any person or agency, public or private, of 

services, privileges, works, streets, roads, public utilities or other 

facilities for or in connection with a redevelopment project; and 

(notwithstanding anything to the contrary contained in this Article or 

any other provision of law), to agree to any conditions that it may 
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G.S. 160A-512(6) is set out twice. See notes 

deem reasonable and appropriate attached to federal financial assis- 

tance and imposed pursuant to federal law relating to the determina- 

tion of prevailing salaries or wages or compliance with labor stan- 

dards, in the undertaking or carrying out of a redevelopment project, 

and to include in any contract let in connection with such a project, 

provisions to fulfill such of said conditions as it may deem reasonable 
and appropriate; 

(6) (See note) Within its area of operation, to purchase, obtain options 

upon, acquire by gift, grant, bequest, devise, eminent domain or 

otherwise, any real or personal property or any interest therein, 

together with any improvements thereon, necessary or incidental to a 

redevelopment project; to hold, improve, clear or prepare for redevel- 
opment any such property, and notwithstanding the provisions of G.S. 
160-59 but subject to the provisions of G.S. 160A-514, and with the 

approval of the local governing body sell, exchange, transfer, assign, 
subdivide, retain for its own use, mortgage, pledge, hypothecate or 
otherwise encumber or dispose of any real or personal property or any 
interest therein, either as an entirety to a single “redeveloper” or in 
parts to several redevelopers; provided that the commission finds that 
the sale or other transfer of any such part will not be prejudicial to the 
sale of other parts of the redevelopment area, nor in any other way 
prejudicial to the realization of the redevelopment plan approved by 
the governing body; to enter into contracts with “redevelopers” of 
property containing covenants, restrictions, and conditions regarding 
the use of such property for residential, commercial, industrial, 
recreational purposes or for public purposes in accordance with the 
redevelopment plan and such other covenants, restrictions and con- 
ditions as the commission may deem necessary to prevent a recur- 
rence of blighted areas or to effectuate the purposes of this Article; to 
make any of the covenants, restrictions or conditions of the foregoing 
contracts covenants running with the land, and to provide appropriate 
remedies for any breach of any such covenants or conditions, includ- 
ing the right to terminate such contracts and any interest in the 
property created pursuant thereto; to borrow money and issue bonds 
therefor and provide security for bonds; to insure or provide for the 
insurance of any real or personal property or operations of the 
commission against any risks or hazards, including the power to pay 
premiums on any such insurance; and to enter into any contracts 
necessary to effectuate the purposes of this Article; 

(6) (For effective date, see note) Within its area of operation, to 
purchase, obtain options upon, acquire by gift, grant, bequest, devise, 
eminent domain or otherwise, any real or personal property or any 
interest therein, together with any improvements thereon, necessary 
or incidental to a redevelopment project; to hold, improve, clear or 
prepare for redevelopment any such property, and subject to the 
provisions of G.S. 160A-514, and with the approval of the local 
governing body sell, exchange, transfer, assign, subdivide, retain for 
its own use, mortgage, pledge, hypothecate or otherwise encumber or 
dispose of any real or personal property or any interest therein, either 
as an entirety to a single “redeveloper” or in parts to several 
redevelopers; provided that the commission finds that the sale or 
other transfer of any such part will not be prejudicial to the sale of 
other parts of the redevelopment area, nor in any other way prejudi- 
cial to the realization of the redevelopment plan approved by the 
governing body; to enter into contracts, either before or after the real 
property that is the subject of the contract is acquired by the 
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Commission (although disposition of the property is still subject to 

G.S. 160A-514), with “redevelopers” of property containing covenants, 

restrictions, and conditions regarding the use of such property for 

residential, commercial, industrial, recreational purposes or for public 

purposes in accordance with the redevelopment plan and such other 

covenants, restrictions and conditions as the commission may deem 

necessary to prevent a recurrence of blighted areas or to effectuate the 

purposes of this Article; to make any of the covenants, restrictions or 

conditions of the foregoing contracts covenants running with the land, 

and to provide appropriate remedies for any breach of any such 

covenants or conditions, including the right to terminate such con- 

tracts and any interest in the property created pursuant thereto; to 

borrow money and issue bonds therefor and provide security for 

bonds; to insure or provide for the insurance of any real or personal 

property or operations of the commission against any risks or hazards, 

including the power to pay premiums on any such insurance; and to 

sie into any contracts necessary to effectuate the purposes of this 

rticle; 
(7) To invest any funds held in reserves or sinking funds or any funds not 

required for immediate disbursements, in such investments as may be 

lawful for guardians, executors, administrators or other fiduciaries 

under the laws of this State; to redeem its bonds at the redemption 

price established therein or to purchase its bonds at less than 

redemption price, all bonds so redeemed or purchased to be cancelled; 

(8) To borrow money and to apply for and accept advances, loans ev1- 

denced by bonds, grants, contributions and any other form of financial 

assistance from the federal government, the State, county, municipal- 

ity or other public body or from any sources, public or private for the 

purposes of this Article, to give such security as may be required and 

to enter into and carry out contracts in connection therewith; and, 

notwithstanding the provisions of any other law, may include in any 

contract for financial assistance with the federal government for a 

redevelopment project such conditions imposed pursuant to federal 

law as the commission may deem reasonable and appropriate and 

which are not inconsistent with the purposes of this Article; 

(9) Acting through one or more commissioners or other persons desig- 

nated by the commission, to conduct examinations and investigations 

and to hear testimony and take proof under oath at public or private 

hearings on any matter material for its information; to administer 

oaths, issue subpoenas requiring the attendance of witnesses or the 

production of books and papers; 
(10) Within its area of operation, to make or have made all surveys, 

studies and plans (but not including the preparation of a general plan 

for the community) necessary to the carrying out of the purposes of 

this Article and in connection therewith to enter into or upon any 

land, building, or improvement thereon for such purposes and to make 

soundings, test borings, surveys, appraisals and other preliminary 

studies and investigations necessary to carry out its powers but such 

entry shall constitute no cause of action for trespass in favor of the 

owner of such land, building, or improvement except for injuries 

resulting from negligence, wantonness or malice; and to contract or 

cooperate with any and all persons or agencies public or private, in the 

making and carrying out of such surveys, appraisals, studies and 

plans. 
A redevelopment commission is hereby specifically authorized to 

make (i) plans for carrying out a program of voluntary repair and 
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rehabilitation of buildings and improvements and (ii) plans for the 
enforcement of laws, codes, and regulations relating to the use of land 
and the use and occupancy of buildings and improvements, and to the 
compulsory repair, rehabilitation, demolition, or removal of buildings 
and improvements. The redevelopment commission is further autho- 
rized to develop, test and report methods and techniques, and carry 
out demonstrations and other activities, for the prevention and 
elimination of slums and urban blight. 

(11) To make such expenditures as may be necessary to carry out the 
purposes of this Article; and to make expenditures from funds 
obtained from the federal government; 

(12) To sue and be sued; 
(13) To adopt a seal; 
(14) To have perpetual succession; 
(15) To make and execute contracts and other instruments necessary or 

convenient to the exercise of the powers of the commission; and any 
contract or instrument when signed by the chairman or vice-chairman 
and secretary or assistant secretary, or, treasurer or assistant trea- 
surer of the commission shall be held to have been properly executed 
for and on its behalf; 

(16) To make and from time to time amend and repeal bylaws, rules, 
regulations and resolutions; 

(17) To make available to the government or municipality or any appro- 
priate agency, board or commission, the recommendations of the 
commission affecting any area in its field of operation or property 
therein, which it may deem likely to promote the public health, 
morals, safety or welfare; 

(18) To perform redevelopment project undertakings and activities in one 
or more contiguous or noncontiguous redevelopment areas which are 
planned and carried out on the basis of annual increments. (1951, c. 
1095, s. 9; 1961, c. 837, ss. 5, 7; 1969, c. 254, s. 1; 1973, c. 426, s. 75; 
1981 (Reg. Sess., 1982), c. 1276, s. 14; 2003-403, s. 17.) 

Subdivision (6) Set Out Twice. — The first 
version of subdivision (6) set out above is effec- 
tive until certification of approval of amend- 
ment to Article V, § 14 of the Constitution of 

North Carolina, as proposed in Session Laws 
2003-403, § 1. The second version of subdivi- 
sion (6) is effective upon certification of ap- 
proval of amendment to Article V, § 14 of the 

Constitution of North Carolina, as proposed in 
Session Laws 2003-403, § 1. 

Editor’s Note. — An amendment to subdi- 
vision (6) of this section by Session Laws 1993, 
c. 497, s. 17, was made effective upon certifica- 
tion of approval of an amendment to Article V of 
the Constitution of North Carolina relating to 
the authority of any county, city or town to 
borrow money, without the need of voter ap- 
proval, and issue financing bonds to be used to 
finance public activities associated with private 
economic development projects. This amend- 
ment was submitted to the people on November 
2, 1993 and was defeated. The amendment to 
subdivision (6) of this section, therefore, never 
took effect. 
An earlier amendment to this section in Ses- 

sion Laws 1981 (Reg. Sess., 1982), c. 1276, s. 14, 

was made effective on certification of approval 
of a state constitutional amendment authoriz- 
ing the enactment of laws dealing with trans- 
actions of the type contemplated by the act. 
Such an amendment was proposed by Session 
Laws 1981 (Reg. Sess., 1982), c. 1247, was 
submitted to the people on Nov. 2, 1982, and 

was defeated. The amendment to this section 
therefore, did not go into effect. 

Section 160-59, referred to in the first version 
of subdivision (6) of this section, was repealed 
by Session Laws 1971, c. 698, s. 2. For present 
provisions as to sale of municipal property, see 
G.S. 160A-266 to 160A-276. 

Session Laws 2003-408, s. 22, provides that 
Session Laws 2003-408, being necessary for the 
prosperity and welfare of North Carolina and 
its inhabitants, shall be liberally construed to 
effect its purposes. 

Session Laws 
severability clause. 

Session Laws 2003-403, ss. 24 and 25, pro- 
vide: “The amendment set out in Section 1 of 
this act shall be submitted to the qualified 
voters of the State at the statewide general 
election in November 2004, which election shall 

2003-403, s. 238, is a 
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be conducted under the laws then governing 
elections in the State. Ballots, voting systems, 
or both may be used in accordance with Chap- 
ter 163 of the General Statutes. The question to 
be used in the voting systems and ballots shall 

be: 
“[] FOR [ ] AGAINST 
“Constitutional amendment to promote local 

economic and community development projects 
by (i) permitting the General Assembly to enact 
general laws giving counties, cities, and towns 
the power to finance public improvements as- 
sociated with qualified private economic and 
community improvements within development 
districts, as long as the financing is secured by 
the additional tax revenues resulting from the 
enhanced property value within the develop- 
ment district and is not secured by a pledge of 
the local government’s faith and credit or gen- 
eral taxing authority, which financing is not 
subject to a referendum; and (ii) permitting the 
owners of property in the development district 
to agree to a minimum tax value for their 
property, which is binding on future owners as 
long as the development district is in existence. 

“If a majority of votes cast on the question are 
in favor of the amendment set out in Section 1 

CASE 

Strict Construction. — Statutes prescrib- 
ing the procedure to condemn lands should be 
strictly construed. Redevelopment Comm'n v. 

Grimes, 8 N.C. App. 376, 174 S.E.2d 839 (1970), 
revd on other grounds, 277 N.C. 634, 178 
S.B.260 e4D 41971). 
Power of Housing Authority to Close 

Public Streets. — Although the City of Ra- 
leigh did not delegate its police power to close 
public streets to the Housing Authority of Ra- 
leigh, the authority did not lack that power 
since it had power to take public streets by 
eminent domain with the city’s consent, and to 
carry out redevelopment projects, which in- 
cluded removal of existing streets, utilities or 
other improvements. Southern Bell Tel. & Tel. 
Co. v. Housing Auth., 38 N.C. App. 172, 247 
S.E.2d 663 (1978), cert. denied, 296 N.C. 414 

(1979): 
Company’s Costs of Relocating Tele- 

phone Lines Not “Necessary Expendi- 
tures.” — Expenses incurred by a telephone 
company in relocating telephone lines from an 
area being redeveloped could not be held to be 
“necessary expenditures” within the meaning of 
subdivision (11), since at common law no reim- 
bursement was required, and no expression of 
legislative intent that relocation expenses 
should be compensable can be found. Southern 
Bell Tel. & Tel. Co. v. Housing Auth., 38 N.C. 
App. 172, 247 S.E.2d 663 (1978), cert. denied, 
296 N.C. 414 (1979). 
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of this act, the State Board of Elections shall 

certify the amendment to the Secretary of 
State. The amendment set out in Section 1 of 
this act and the amendments set out in Sec- 
tions 2 through 21 of this act become effective 
upon this certification. The Secretary of State 
shall enroll the amendment so certified among 
the permanent records of that office. If a major- 
ity of votes cast on the question are not in favor 
of the amendment set out in Section 1 of this 
act, that amendment and the amendments set 

out in Sections 2 through 21 of this act do not go 
into effect.” 

Effect of Amendments. — Session Laws 
2003-403, s. 17, in subdivision (6), deleted “not- 

withstanding the provisions of G.S. 160-59 but” 
following “any such property, and,” inserted 
“either before or after the real property that is 
the subject of the contract is acquired by the 
Commission (although disposition of the prop- 
erty is still subject to G.S.. 160A-514),” and 
made minor stylistic and punctuation changes 
throughout. For effective date, see Editor’s 
notes. 

Legal Periodicals. — For survey of 1978 
administrative law, see 57 N.C.L. Rev. 831 

(1979). 

NOTES 

Nor Otherwise Compensable. — The cost 
of relocating a telephone company’s telephone 
lines from an area being redeveloped could not 
be reimbursed as a taking under eminent do- 
main, as no property or interest of the tele- 
phone company was “taken.” Southern Bell Tel. 
& Tel. Co. v. Housing Auth., 38 N.C. App. 172, 
247 S.E.2d 663 (1978), cert. denied, 296 N.C. 

414 (1979). 
Selection as to Route, Quantity, etc., Is 

Largely Discretionary. — Where the general 
power to condemn exists, the right of selection 
as to route, quantity, etc., is left largely to the 
discretion of the company or corporation, and 
does not become the subject of judicial inquiry 
except on allegations of fact tending to show 
bad faith on the part of the company or corpo- 
ration or an oppressive and manifest abuse of 
the discretion conferred upon them by the law. 
Redevelopment Comm’n v. Grimes, 277 N.C. 
634, 178 S.E.2d 345 (1971). 
Area to Be Redeveloped May Contain 

Vacant Lands or Inoffensive Structures. — 
The fact that some of the lands in an area to be 
redeveloped under redevelopment laws are va- 
cant lands or contain structures in themselves 
inoffensive or innocuous does not invalidate the 
taking of the property, or invalidate the statute 
so permitting, according to the form of the 
contention in the particular case, usually on the 
ground that the action was justified as a neces- 
sary concomitant area, as compared to struc- 
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ture-by-structure rehabilitation. Redevelop- 
ment Comm’n v. Grimes, 277 N.C. 634, 178 

S.E.2d 345 (1971). 
Sufficiency of Condemnation Petition. 

— A petition to condemn land for urban re- 

newal was sufficient under the Rules of Civil 

Procedure to state a claim for relief, where it 

gave notice of the nature and basis of the 
petitioners’ claim and the type of case brought, 
and alleged generally the occurrence or perfor- 
mance of the conditions precedent required by 
Chapter 160, Article 37 (now Chapter 160A, 
Article 11), and Chapter 40A, Article 3. Rede- 
velopment Comm’n y. Grimes, 277 N.C. 634, 
178 S.E.2d 345 (1971). 
Affirmative Allegation of Compliance 

with Statutory Requirements Necessary. 
— In order to invoke the power of condemna- 
tion, the redevelopment commission must affir- 
matively allege compliance with the statutory 
requirements. Redevelopment Comm'n _v. 
Grimes, 277 N.C. 634, 178 S.E.2d 345 (1971). 

Necessary Facts Must Be Alleged in 
Each Separate Proceeding. — If a redevel- 
opment commission elects to institute a sepa- 
rate and distinct proceeding for each parcel of 
land taken, it must, in each instance, allege all 
the facts necessary to justify the taking. Rede- 
velopment Comm’n vy. Hagins, 258 N.C. 220, 
128 S.E.2d 391 (1962). 
Joinder of Owners of Different Tracts in 

One Proceeding. — Where it is sought to 
condemn several tracts of land belonging to 
different owners, all the owners may be joined 
in one proceeding, in the absence of any statu- 
tory provision to the contrary. Such a course is 
convenient, and can injure no one if damages 
are separately assessed to each owner. Redevel- 
opment Comm’n v. Hagins, 258 N.C. 220, 128 
S.E.2d 391 (1962). 
Each owner is entitled to defend upon 

the ground his property does not qualify 
for the purpose intended, or that its selec- 
tion was the result of arbitrary or capricious 
conduct on the part of the taking agency. Rede- 
velopment Comm’n v. Hagins, 258 N.C. 220, 

128 S.E.2d 391 (1962). 
Determining Fair Market Value. — In 

determining the fair market value of property 
taken in condemnation, it is generally regarded 
as competent to show the value of the property 
within a reasonable time before and/or after the 
taking as bearing upon its value at the time of 
the appropriation. The rule is necessarily one of 
variableness in the time limits, depending upon 
the nature of the property, its location and 
surrounding circumstances, and whether the 
evidence offered fairly points to its value at the 
time in question. Wilson Redevelopment 
Comm’n v. Stewart, 3 N.C. App. 271, 164 S.H.2d 
495 (1968). 

The rule allowing evidence of value before or 
after the taking is analogous to the rule which 
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allows evidence of the purchase price paid for 
property sometime prior to the date of taking. 
Wilson Redevelopment Comm’n v. Stewart, 3 
N.C. App. 271, 164 S.E.2d 495 (1968). 

In determining whether evidence of the value 
at sometime prior to the taking is admissible to 
show fair market value at the time of the 
taking, the inquiry is whether under all the 
circumstances that appraisal fairly points to 
the value of the property at the time of the 
taking. Wilson Redevelopment Comm'n _v. 
Stewart, 3 N.C. App. 271, 164 S.E.2d 495 

(1968). 
Scope of Cross-Examination. — It would 

seem that the utmost freedom of cross-exami- 
nation with reference to sales and sales prices 
in the vicinity should be accorded the land- 
owner, subject to the right and duty of the 
presiding judge to exercise his sound discretion 
in controlling the nature and scope of the cross- 
examination in the interest of justice and in 
confining the testimony within the rules of 
competency, relevancy and materiality. It fol- 
lows that the condemnor should be accorded 
similar freedom. Wilson Redevelopment 
Comm’n v. Stewart, 3 N.C. App. 271, 164S.E.2d 
495 (1968). 

Sales prices of nearby property are admissi- 
ble on cross-examination to test the witness’ 
knowledge of values and for the purposes of 
impeachment. Wilson Redevelopment Comm’n 
v. Stewart, 3 N.C. App. 271, 164 S.E.2d 495 

(1968). 
Role of Judicial Review Limited. — In 

determining whether a particular area may 
legally be selected for redevelopment, the role 
of judicial review is severely limited by the rule 
that the finding of the redevelopment authority, 
or similar administrative agency, that a partic- 
ular area is “blighted,” that redevelopment 
serves a “public use,” or the like, is not gener- 
ally reviewable, unless fraudulent or capri- 
cious, or, in some instances, unless the evidence 
against the finding is overwhelming. Redevel- 
opment Comm’n vy. Grimes, 277 N.C. 634, 178 

S.E.2d 345 (1971). 
A trial court erred in dismissing an ac- 

tion to condemn land for urban renewal 
where there was no finding that the redevelop- 
ment commission failed to comply with the 
statutory procedures prerequisite to an exer- 

cise of the power of eminent domain by it, and 
there was no allegation, proof or finding that 
the redevelopment commission arbitrarily 
abused its discretion or acted in bad faith in 
selecting the area in question. The court’s find- 
ings that the property of respondents did not lie 
within a blighted area or a nonresidential re- 
development area, as defined in G.S. 160A-503, 
was an insufficient basis for dismissal of the 
action. Redevelopment Comm’n v. Grimes, 277 
N.C. 634, 178 S.E.2d 345 (1971). 
Applied in Campbell v. First Baptist 
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Church, 298 N.C. 476, 259 S.E.2d 558 (1979); Cited in Campbell v. First Baptist Church, 

Redevelopment Comm’n v. Ford, 67 N.C. App. 39 N.C. App. 117, 250 S.E.2d 68 (1978). 

470, 313 S.E.2d 211 (1984). 

§ 160A-513. Preparation and adoption of redevelopment 

plans. 

(a) A commission shall prepare a redevelopment plan for any area certified 

by the planning commission to be a redevelopment area. A redevelopment plan 

shall be sufficiently complete to indicate its relationship to definite local 

objectives as to appropriate land uses, improved traffic, public transportation, 

public utilities, recreational and community facilities and other public im- 

provements and the proposed land uses and building requirements in the 

redevelopment project area. 
(b) The planning commission’s certification of a redevelopment area shall be 

made in conformance with its comprehensive general plan, if any (which may 

include, inter alia, a plan of major traffic arteries and terminals and a land use 

plan and projected population densities) for the area. 

(c) A commission shall not acquire real property for a development project 

unless the governing body of the community in which the redevelopment 

project area is located has approved the redevelopment plan, as hereinafter 

prescribed; provided, however, that the commission may acquire, through 

negotiation, specific pieces of property in the redevelopment area prior to the 

approval of such plan when the governing body finds that advance acquisition 

of such properties is in the public interest and specifically approves such 

action. 
(d) The redevelopment commission’s redevelopment plan shall include, 

without being limited to, the following: 
(1) The boundaries of the area, with a map showing the existing uses of 

the real property therein; | 

(2) A land use plan of the area showing proposed uses following redevel- 

opment; 

(3) Standards of population densities, land coverage and building inten- 

sities in the proposed redevelopment; 

(4) A preliminary site plan of the area; 

(5) A statement of the proposed changes, if any, in zoning ordinances or 

maps; 
(6) Astatement of any proposed changes in street layouts or street levels; 

(7) A statement of the estimated cost and method of financing redevelop- 

ment under the plan; provided, that where redevelopment activities 

are performed on the basis of annual increments, such statement to be 

sufficient shall set forth a schedule of the activities proposed to be 

undertaken during the incremental period, together with a statement 

of the estimated cost and method of financing such scheduled activi- 

ties only; 
(8) Astatement of such continuing controls as may be deemed necessary 

to effectuate the purposes of this Article; 

(9) A statement of a feasible method proposed for the relocation of the 

families displaced. 
(e) The commission shall hold a public hearing prior to its final determina- 

tion of the redevelopment plan. Notice of such hearing shall be given once a 

week for two successive calendar weeks in a newspaper published in the 

municipality, or if there be no newspaper published in the municipality, by 

posting such notice at four public places in the municipality, said notice to be 

published the first time or posted not less than 15 days prior to the date fixed 

for said hearing. 
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(f) The commission shall submit the redevelopment plan to the planning 

commission for review. The planning commission, shall, within 45 days, certify 

to the redevelopment commission its recommendation on the redevelopment 

plan, either of approval, rejection or modification, and in the latter event, 

specify the changes recommended. 
(g) Upon receipt of the planning commission’s recommendation, or at the 

expiration of 45 days, if no recommendation is made by the planning commis- 

sion, the commission shall submit to the governing body the redevelopment 

plan with the recommendation, if any, of the planning commission thereon. 

Prior to recommending a redevelopment plan to the governing body for 

approval, the commission shall consider whether the proposed land uses and 

building requirements in the redevelopment project area are designed with the 

general purpose of accomplishing, in conformance with the general plan, a 

coordinated, adjusted and harmonious development of the community and its 

environs, which will in accordance with present and future needs promote 

health, safety, morals, order, convenience, prosperity and the general welfare, 

as well as efficiency and economy in the process of development, including, 

among other things, adequate provision for traffic, vehicular parking, the 

promotion of safety from fire, panic and other dangers, adequate provision for 

light and air, the promotion of the healthful and convenient distribution of 

population, the provision of adequate transportation, water, sewerage and 

other public utilities, schools, parks, recreational and community facilities and 

other public requirements, the promotion of sound design and arrangements, 

the wise and efficient expenditure of public funds, the prevention of the 

recurrence of insanitary or unsafe dwelling accommodations, slums, or condi- 

tions or blight. 
(h) The governing body, upon receipt of the redevelopment plan and the 

recommendation (if any) of the planning commission, shall hold a public 

hearing upon said plan. Notice of such hearing shall be given once a week for 

two successive weeks in a newspaper published in the municipality, or, if there 

be no newspaper published in the municipality, by posting such notice at four 

public places in the municipality, said notice to be published the first time or 

posted not less than 15 days prior to the date fixed for said hearing. The notice 

shall describe the redevelopment area by boundaries, in a manner designed to 

be understandable by the general public. The redevelopment plan, including 

such maps, plans, contracts, or other documents as form a part of it, together 

with the recommendation (if any) of the planning commission and supporting 

data, shall be available for public inspection at a location specified in the notice 
for at least 10 days prior to the hearing. 

At the hearing the governing body shall afford an opportunity to all persons 
or agencies interested to be heard and shall receive, make known, and consider 
recommendations in writing with reference to the redevelopment plan. 

(i) The governing body shall approve, amend, or reject the redevelopment 
plan as submitted. 

(j) Subject to the proviso in subsection (c) of this section, upon approval by 
the governing body of the redevelopment plan, the commission is authorized to 
acquire property, to execute contracts for clearance and preparation of the land 
for resale, and to take other actions necessary to carry out the plan, in 
accordance with the provisions of this Article. 

(k) A redevelopment plan may be modified at any time by the commission; 
provided that, if modified after the sale of real property in the redevelopment 
project area, the modification must be consented to by the redeveloper of such 
real property or his successor, or their successors in interest affected by the 
proposed modification. Where the proposed modification will substantially 
change the redevelopment plan as previously approved by the governing body 
the modification must similarly be approved by the governing body as provided 
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above. (1951, c. 1095, s. 10; 1961, c. 837, s. 8; 1965, c. 808; 1969, c. 254, s. 2; 
19738, c. 426, s. 75.) 

CASE NOTES 

Urban Redevelopment Plan Not a Nec- 
essary Expense Under Former Constitu- 
tional Provision. — An urban redevelopment 
plan was not a necessary expense of a munici- 

pality within the meaning of former Art. VII, 
§ 6, Const. 1868, and therefore a municipality 
might be enjoined from spending ad valorem 
taxes or levying taxes and issuing bonds for an 
urban redevelopment project until and unless 
such project was approved by a majority of the 
qualified voters of the municipality; any provi- 
sions of former G.S. 160-466(b) and 160-470 
authorizing a municipality to levy taxes and 
issue bonds for such purpose without a vote 
were unconstitutional. Horton v. Redevelop- 
ment Comm'n, 259 N.C. 605, 131 S.E.2d 464 

(1963). (See now N.C. Const., Art. V, § 2.) 

The adoption of the redevelopment plan 
is equivalent to a cease and desist order 
preventing any development, rental, or sale of 
the property within the area. Redevelopment 
Comm’n v. Hagins, 258 N.C. 220, 128 $.E.2d 
391 (1962). 
The procedures required by this section 

are designed to guard against arbitrary 
action by either the governing body of the 
community or the redevelopment commission, 
and thus afford protection to persons owning 
property in the affected area. Unless these 
procedures are strictly followed, a redevelop- 
ment commission has no authority to exercise 
the power of eminent domain. Redevelopment 
Comm’n v. Abeyounis, 1 N.C. App. 270, 161 
S.E.2d 191 (1968). 
Allegations Required in Stating Cause 

of Action for Condemnation. — A redevelop- 
ment commission, in order to state a cause of 

action for condemnation, must properly allege, 
inter alia, a redevelopment plan which com- 

plies with this section; compliance with the 
procedures for approval of the redevelopment 
plan; and approval of the plan by the governing 

body of the area in which the project is located. 
Redevelopment Comm’n v. Abeyounis, 1 N.C. 
App. 270, 161 S.E.2d 191 (1968). 

In order to invoke the power of condemna- 
tion, the redevelopment commission must affir- 
matively allege compliance with the statutory 
requirements. Redevelopment Comm'n vy. 

Grimes, 277 N.C. 634, 178 S.E.2d 345 (1971). 
Plan Must Provide for Financing Acqui- 

sition of Redevelopment Area and Other 
Necessary Costs. — A redevelopment plan 
must, under subsection (d)(7) of this section, 

provide a method of financing of acquisition of 
the redevelopment area, and of all other costs 
necessary to prepare the area for redevelop- 
ment, which method must, of course, be legal 

and feasible. Horton v. Redevelopment 
Comm’n, 262 N.C. 306, 137 S.E.2d 115 (1964). 

Plan to Finance Entire Area Is Re- 
quired. — In order that property owners may 
be protected against threatened taking which is 
never consummated, the act wisely requires a 
showing that the acquiring agency has a lawful 
plan by which, among other things, it may 
lawfully finance the whole area. Redevelop- 
ment Comm’n v. Hagins, 258 N.C. 220, 128 

§.H2d 391 (1962). 
Ability to finance the acquisition of one 

or two tracts is not a showing of a proper 
plan for financing the development, including 
the arrangements for relocating displaced fam- 
ilies. Redevelopment Comm’n v. Hagins, 258 
N.C. 220, 128 S.E.2d 391 (1962). 

Cited in Horton v. Redevelopment Comm’n, 
264 N.C. 1, 140 S.E.2d 728 (1965). 

§ 160A-514. Required procedures for contracts, purchases 

and sales; powers of commission in carrying 
out redevelopment project. 

(a) A commission may privately contract for engineering, legal, surveying, 

professional or other similar services without advertisement or bid. 

(b) In entering and carrying out any contract for construction, demolition, 

moving of structures, or repair work or the purchase of apparatus, supplies, 

materials, or equipment, a commission shall comply with the provisions of 

Article 8 of Chapter 143 of the General Statutes. In construing such provisions, 

the commission shall be considered to be the governing board of a “subdivision 

of the State,” and a contract for demolition or moving of structures, shall be 

treated in the same manner as a contract for construction or repair. Compli- 

ance with such provisions shall not be required, however, where the commis- 

sion enters into contracts with the municipality which created it for the 
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