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Preface 

This volume contains the general laws of a permanent nature enacted by the 
General Assembly through the 2001 Regular Session that are within Chapters 
1 and 1A, and brings to date the annotations included therein. 
A majority of the Session Laws are made effective upon becoming law, but a 

few provide for stated effective dates. If the Session Law makes no provision 
for an effective date, the law becomes effective under G.S. 120-20 “from and 
after 60 days after the adjournment of the session” in which passed. 
A ready reference index is included at the back of this volume. This index is 

intended to give the user a quick reference to larger bodies of statutes within 
this volume only. For detailed research on any subject, both within this volume 
me the General Statutes as a whole, see the General Index to the General 
tatutes. 
Beginning with formal opinions issued by the North Carolina Attorney 

General on July 1, 1969, selected opinions which construe a specific statute are 
cited in the annotations to that statute. For a copy of an opinion or of its 
headnotes, write the Attorney General, P.O. Box 629, Raleigh, N.C. 27602. 

This recompiled volume has been prepared and published under the super- 
vision of the Department of Justice of the State of North Carolina. The 
members of the North Carolina Bar are requested to communicate any 
suggestions they may have for improving the General Statutes to the Depart- 
ment, or to LexisNexis, Charlottesville, Virginia. 

Roy Cooper 
Attorney General 
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Original Preface 

It has been customary for the publication of each official revision of the North 
Carolina statutes to contain, in its preface, a reference to the authority for the 
revision and the general procedure for the execution of this authority. Read 
together, these prefaces form a continuous history of the North Carolina codes 
through the last official code, the Consolidated Statutes. As a projection of that 
history, the steps which have led to the preparation and adoption of the 
General Statutes of 1943 are hereinafter set forth. 

The Act of the General Assembly creating the North Carolina Department of 
Justice, Chapter 315, Public Laws 1939, authorized the Attorney General to 
set up therein a division to be designated as the Division of Legislative 
Drafting and Codification of Statutes. 

This Division was assigned two principal duties by the statute: (1) to prepare 
bills to be presented to the General Assembly at the request of the Governor, 
State officials and departments, and members of the General Assembly, and to 
advise and assist counties, cities and towns in drafting legislation to be 
submitted to the General Assembly; (2) to supervise the recodification of the 
general public statutes and to keep such recodification current. 

With respect to the latter duty, the General Assembly authorized the 
Division to arrange with any publisher or publishers for doing the necessary 
editorial work and publication of the recodification, with annotations, appen- 
dixes, and index, under the supervision and direction of the Division and 
subject to the final approval and acceptance by the General Assembly. Acting 
upon this legislative authority, the Attorney General contracted with The 
Michie Company, Law Publishers of Charlottesville, Virginia, for publication of 
this recodification. It should be pointed out that The Michie Company, for over 
fifteen years, had published the unofficial codes and supplements in the State, 
and its Code of 1939 was used as a basis upon which to prepare the new 
codification. 

This Division was set up on July 1, 1939, with W. J. Adams, Jr., as the 
director of the staff employed to carry on the work. 

At the request of the Attorney General, Honorable Kingsland Van Winkle, 
President of the North Carolina Bar Association, and Honorable Fred S. 
Hutchins, President of the North Carolina State Bar, appointed a committee of 
able lawyers to assist in planning the new code. For the North Carolina Bar 
Association the following were named: Bennett H. Perry, Henderson; H. G. 
Hedrick, Durham; H. Gardner Hudson, Winston-Salem; Clifford Frazier, 
Greensboro; and Bryan Grimes, Washington. For the North Carolina State Bar 
the following were named: C. W. Tillett, Charlotte; Jack Joyner, Statesville; H. 
J. Hatcher, Morganton; Frank E. Winslow, Rocky Mount; and William T. 
Joyner, Raleigh. 

At the request of the Attorney General, the following named persons also 
served as a part of this committee: Honorable A. A. F. Seawell, Associate 
Justice of the Supreme Court; Dean M. T. VanHecke, of the University of North 
Carolina Law School; Dean H. C. Horack, of the Duke University Law School; 
Dean Dale F. Stansbury, of the Wake Forest Law School; and Dillard S. 
Gardner, Raleigh, Supreme Court Marshal and Librarian. 

Full acknowledgment is made of the valuable assistance given by this 
committee in formulating the plans for the new code. The members of the 
committee very generously responded to the call for this service, giving a great 
deal of their valuable time to it without compensation or even reimbursement 
for their travel expenses. 



ORIGINAL PREFACE 

In keeping with the procedure in prior revisions, the General Assembly of 

1941 (Public Laws, Chapter 35) authorized the preparation and printing of a 

Legislative Edition of the proposed code for submission to the General 

Assembly of 1943. 
The General Assembly of 1941 also adopted Joint Resolution No. 33, 

providing for a Commission on Recodification to cooperate with the Attorney 

General and the Division of Legislative Drafting and Codification of Statutes, 

naming on this Commission the following persons: 

Representatives F. E. Wallace, J. A. Pritchett, Hubert C. Jarvis, Irving 

Carlyle, Rupert T. Pickens, Julian R. Allsbrook, J. Q. LeGrand, O. L. 

Richardson, Arch T. Allen, John Kerr, Jr., George R. Uzzell, W. Frank Taylor, S. 

O. Worthington, J. T. Pritchett, Forrest A. Pollard, and T. E. Story; Senators 

Jeff D. Johnson, Jr., E. T. Sanders, J. C. Pittman, Wade B. Matheny, John W. 

Wallace, John D. Larkins, Jr., Thomas J. Gold, Archie C. Gay, Herbert Leary, 

and Hugh G. Horton. 
The Commission organized shortly after the adjournment of the Legislature 

and elected Mr. F. E. Wallace as Chairman. 
The members of this Commission have cooperated to the fullest possible 

extent in the manner provided by the Statute. Every chapter and every section 

of the new code has been checked and approved by the Commission. This has 

involved an enormous amount of work as must be evident. The cooperation and 

approval of this Commission affords assurance that the work has been 
properly done and errors reduced to a minimum. A detailed statement of the 
methods used in preparing the new code may be found in the Preface to the 
Legislative Edition. 

The Act revising and consolidating the General Statutes of the State of 
North Carolina was ratified on February 4, 1943. Chapter 15 of the Session 
vane of 1943 provided that this Act should not be printed in the Session Laws 
of 1943. 

Chapter 15 of the Session Laws of 1943 provided that the Division, under the 
direction of the Attorney General, should complete and perfect the 
recodification, which should be designated “General Statutes”, by inserting 
1943 Acts in their proper places, deleting repealed statutes and making other 
necessary corrections and rearrangements. This Act specifically provided that 
“after the completion of such codification of the general and public laws of one 
thousand nine hundred and forty-three, such laws, as they appear in the 
printed volumes of the General Statutes, shall be deemed an accurate 
codification of the statutes of one thousand nine hundred and forty-three 
contained therein.” 

Chapter 543 of the Session Laws of 1943 enacted many of the recommenda- 
tions of the Attorney General and the Legislative Commission, and Legislative 
Committees, designed to clarify various statutes, and correct other defects, and 
these changes are reflected in the General Statutes. 

VOLUME AND CHAPTER ARRANGEMENT 

It is clearly apparent that a one-volume code is no longer practicable because 
of the increase in the volume of legislation, the great increase in the size of the 
index, the use of much heavier paper, and the inclusion of frontal tables and 
additional supplemental material. After much consideration, a four-volume 
code was decided upon as the most practicable. 
Once the idea of a one-volume code was abandoned, it became necessary to 

devise a new classification and arrangement of statutes since the arrangement 
used in the Consolidated Statutes would require in many instances that all 
volumes be consulted in the study of certain related statutes in different 
chapters. In order to avoid this inconvenience as much as possible, an effort 

vl 



ORIGINAL PREFACE 

was made to group related chapters in larger “divisions” and to place related 
divisions together. At the same time, it was necessary to maintain a balance so 
that all four volumes would be as nearly uniform in size as would be 
conveniently possible. 

It is believed that the adopted chapter arrangement will be convenient and 
also allow for an expansion of the code within a basic framework. 

NUMBERING SYSTEM 

The enactment of thousands of new laws since adoption of the Consolidated 
Statutes of 1919 made it necessary to change the section numbers in the new 
code. The numbering system of the Consolidated Statutes had grown unwieldy 
through much sub-numbering. Furthermore, adherence to the old system 
forestalled any improvement in the arrangement of the statutes. 

The choice of a satisfactory numbering system for the new code was carefully 
studied. After a consideration of various systems, it was finally decided that a 
modified form of consecutive numbering would be the most satisfactory system 
to adopt, and such a system was approved by the Legislative Commission on 
Recodification. This system consists of: (1) numbering the chapters of the code 
consecutively, (2) using the chapter number as the first part of each code 
section number, and (3) numbering the sections in each chapter consecutively 
from “one” on through the end of the chapter. The code section number consists 
of the chapter number, a dash, and the number of the section in the chapter. 
This system will have two advantages. New sections may be added indefinitely 
at the end of each chapter without necessitating sub-numbering and disturb- 
ing the numbering system. This numbering system will readily permit the 
insertions of new chapters with a minimum of inconvenience and confusion in 
the numbering of the new sections. The old Consolidated Statutes section 
number has been carried forward in the citations at the end of the statutes as 
has been the practice heretofore in noting prior official code references. 
Comparative tables translating the Consolidated Statutes and Michie Code 
section numbers to the new code numbers are included in an appendix. 

Loca. Laws 

The recodification has been made of the “general public statutes.” North 
Carolina has enacted a great volume of private, special and local legislation. 
The problem of local legislation seems to be more serious in North Carolina 
than in most states. The problem of the proper disposition of these laws has 
harassed the preparation of the General Statutes to an even greater degree 
than prior revisions, which have included many local laws for convenience or 
to fill some gap in the general laws. However, with the great increase in the 
volume and complexity of legislation, it was clearly apparent that to continue 
to include in the code statutes which are essentially local in nature (except for 
necessary exceptions) would result in an overbulky code and greatly compli- 
cate the search for the general laws. 

The last official revision of the statutes was that embodied in the two 
volumes of the Consolidated Statutes of 1919, as brought forward by the third 
volume in 1924. Thus, the main basis for the present work is that revision and 
subsequent public session laws. However, many of the statutes in the “public 
laws” volumes are of local application, and it was necessary to make a decision 
as to which statutes should be codified. It was finally decided that any statute 
or portion of a statute which did not affect at least 10 or more counties would 
not be placed in the code. All portions of the statutes or direct amendments to 
statutes affecting 9 counties or less have merely been cited in the first 
annotation paragraph following the statute and entitled “Local Modification.” 

vil 



ORIGINAL PREFACE 

Under this heading the affected counties, together with the appropriate 
session law or Consolidated Statutes citation, have been listed alphabetically 
without any attempt to summarize the provisions of the local laws modifying 
the general law. It was found that any attempt to analyze the exact effect of 
particular local provisions would often be not only misleading but inaccurate in 
the absence of a comprehensive study of all the vast body of local legislation 
appearing in the Public-Local and Private Law volumes since the vast majority 
of local laws do alter the general law without making direct references. 
A great deal of attention has been devoted to the index in a section-by-section 

analysis, designed (1) to delete inapplicable index references, (2) to correct 
inaccurate index references, and (3) to add new index references where 
sections or portions of sections are found to be indexed inadequately or not at 
all. At the same time, index lines have been repeated as often as the limitations 
of space and utility permit, to the end that “Cross References” or “See” 
references (some of which are absolutely necessary in a code index) may be 
reduced to a minimum, and where they cannot be entirely eliminated, the 
inclusive section numbers have been listed along with the Cross Reference. 

As will be noted, the index type has been increased from six point to eight 
point, and set in a two-column page. 

ANNOTATIONS 

The work of preparing the annotations rested largely with the editorial staff 
of the publishers. The editors, in co-operation with the Division’s Codification 
Staff, have made an effort to provide annotations which are as complete and 
accurate as are necessary for an understanding of the statutes. It is believed 
that the proper function of the code annotations is to aid in the construction of 
the statutes and that the annotations should not take the scope of a general 
digest of case law. In an effort to provide effective annotations, various sources 
have been checked, including the citators, the annotations of the Consolidated 
Statutes of 1919, and the annotations in Pell’s Revisal of 1908. Annotations in 
the General Statutes begin with Volume J] and extend through Volume 222 of 
the North Carolina Reports. 

ADDITIONAL F'EATURES 

A complete table of contents is inserted at the beginning of each volume of 
the code and will be of considerable assistance in locating any chapter or article 
immediately. Frontal tables, listing the titles of each section in a chapter, are 
being placed at the beginning of each chapter and should be of great assistance 
in locating any section desired. The code will be kept current for as long as 
possible by pocket supplements. The comparative tables have been expanded, 
and citations have been added to the State Constitution indicating the 
authority by which the various constitutional provisions were adopted. The 
appendix material has also been supplemented. 

THE PUBLISHER’S EDITORIAL STAFF 

The publisher’s editorial staff, headed by A. Hewson Michie, the Company’s 
President, and Chas. W. Sublett, Editor-in-Chief, specially assisted by Beirne 
Stedman and Robert H. Davis, Jr., has cooperated fully in the preparation of 
this code, and, notwithstanding difficulties brought on by war conditions, has 
ably carried its responsibilities associated with this publication. 

THE CODIFICATION STAFF 

_The staff of the Division has varied from two to five lawyers, including the 
director, and one secretary. The calls of the military and naval services and the 
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ORIGINAL PREFACE 

opportunities for advancement elsewhere have resulted in many changes in 
personnel since the work was first begun. During this time the following 
persons have served on the legal staff: Moses B. Gillam, Jr, Cornelia 
McKimmon Trott, James E. Tucker, Garmon Stuart, John Lawrence, Harry W. 
McGalliard, James B. McMillan, Kemp Yarborough, J. B. Bilisoly, Sarah Starr 
Gillam, Junius D. Grimes, Jr., Joseph B. Cheshire, IV, Catherine Paschal and 
Joel Denton; and the following persons have served as secretaries: Minerva 
Coppage, Marjorie Mann and Effie McLean English. All of them have given 
loyal and diligent service. Grateful acknowledgment is made to them for their 
labors which were both extensive and difficult. 
When W. J. Adams, Jr., was named Assistant Attorney General in October, 

1941, Harry W. McGalliard was appointed Director of the Division. Mr. Adams 
continued to assist in the supervision of the recodification work. Mr. 
McGalliard has continued to serve as Director until the present. He has 
personally done the important job of revising the index. 

CONTINUOUS REVISION 

The General Assembly of 1943 enacted Chapter 382 of the Session Laws, 
which provides in part as follows: 

“In order that the laws of North Carolina, as set out in the General Statutes 
of North Carolina, may be made and kept as simple, as clear, as concise and as 
complete as possible, and in order that the amount of construction and 
interpretation of the statutes required of the courts may be reduced to a 
minimum, it shall also be the duty of the Division of Legislative Drafting and 
Codification of Statutes to establish and maintain a system of continuous 
statute research and correction. To that end the Division shall: 

“1. Make a systematic study of the general statutes of the State, as set out 
in the General Statutes and as hereafter enacted by the General Assembly, for 
the purpose of ascertaining what ambiguities, conflicts, duplications and other 
imperfections of form and expression exist therein and how these defects may 
be corrected. 

“2. Consider such suggestions as may be submitted to the Division with 
respect to the existence of such defects and the proper correction thereof. 

“3. Prepare for submission to the General Assembly from time to time bills 
to correct such defects in the statutes as its research discloses.” 
By Joint Resolution No. 23, the General Assembly of 1948 created a 

Commission on Statutory Revision, consisting of Senators Irving E. Carlyle, 
Brandon P. Hodges, D. E. Hudgins, Wade B. Matheny and K. A. Pittman; and 
Representatives Oscar G. Barker, Frank W. Hancock, Jr., A. I. Ferree, Bryan 
Grimes, W. I. Halstead, Robert Moseley and Kerr Craige Ramsey, “to cooperate 
with the Attorney General and the Division of Legislative Drafting and 
Codification of Statutes in the study of the recommendations of the Division 
with respect to desirable clarifying statutes and the preparation of such 
proposed statutes for submission to the General Assembly of 1945.” 

The General Assembly, by this Act and Resolution, laid the foundation for a 
system of continuous statutory revision in North Carolina similar to systems 
that have been inaugurated in some of the other states with much success. 

The purpose of this system is to provide an agency which will continuously 
study the statutory law of the State, and prepare recommendations to 
successive General Assemblies in the form of revision bills for the elimination 
of statutory defects as soon as possible after their appearance, and thus to 
avoid, or at least postpone, the necessity of the periodical bulk revisions that 
have heretofore been necessary. 

1X 



ORIGINAL PREFACE 

SUPPLEMENTS 

Under the contract with the publishers, the General Statutes will be kept 
current by use of cumulative pocket supplements for as long as possible and a 
minimum period of eight years, before any other edition can be published. The 
publishers will issue these supplements within six months of each regular or 
extra session of the General Assembly, and they will contain complete 
annotations and indexes. Each six months after the publication of the General 
Statutes, the publishers have agreed to issue interim annotation supplements, 
containing all pertinent annotations since the publication of the General 
Statutes or the last supplement, all of which will be done under the supervision 
of the Department of Justice. 

Harry McMuLian, 
Attorney General. 

August 15, 1943 



Abbreviations 

(The abbreviations below are those found in the General Statutes that refer 
to prior codes.) 

Piitene: }ot in A poet. ssaeer) Ome ee cr Potter’s Revisal (1821, 1827) 
Raters OP Pe Ee ot a a pe at aed Sr aie Ae Revised Statutes (1837) 
1a, (OSS paca eat Lied” eae AR REE Sima Rr Aoi mb Shaner ig? ind. 5 Revised Code (1854) 
(Cd CL A A ela aR Me A Code of Civil Procedure (1868) 
(CEE. RAS Sa ee Sane Te, Saran ee ama eres IN See Code (1883) 
ON bic tynrey, Mette mur wile Oe ke SOME IE Ye Bi Le oe dye OE Revisal of 1905 
OSPR) fet Ys ae 2 SADE TO mull ia 2 Consolidated Statutes (1919, 1924) 



Scope of Volume 

Statutes: 

Permanent portions of the General Laws enacted by the General Assembly 
through the 2001 Regular Session affecting Chapters 1 and 1A of the General 
Statutes. 

Annotations: 

This publication contains annotations taken from decisions of the North 
Carolina Supreme Court posted on LEXIS through October 5, 2001, decisions 
of the North Carolina Court of Appeals posted on LEXIS through October 16, 
2001, and decisions of the appropriate federal courts posted through Septem- 
ber 10, 2001. These cases will be printed in the following reporters: 

South Eastern Reporter 2nd Series. 
Federal Reporter 3rd Series. 
Federal Supplement 2nd Series. 
Federal Rules Decisions. 
Bankruptcy Reports. 
Supreme Court Reporter. 

Additionally, annotations have been taken from the following sources: 

North Carolina Law Review through Volume 79, no. 4, p. 1201. 
Wake Forest Law Review through Volume 36, Pamphlet No. 1, p. 215. 
Campbell Law Review through Volume 22, no. 2, p. 447. 
Duke Law Journal through Volume 49, no. 2, p. 599. 
North Carolina Central Law Journal through Volume 23, no. 1, p. 83. 
Opinions of the Attorney General. 
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User’s Guide 

The following guide contains comments on a few of the features found in the 
North Carolina General Statutes. These comments are made to increase the 
usefulness of the General Statutes to its users. 

If you have any questions or suggestions concerning the General Statutes of 
North Carolina, please write or call toll free 1-800-446-3410, fax toll free 
1-800-643-1280, e-mail us at LLP.CustSouth@LexisNexis.com, or visit our 
website at www.lexis.com. Direct written inquiries to: 

LexisNexis 
Attn: General Statutes of North Carolina 
P.O. Box 7587 
Charlottesville, Virginia 22906-7587 

This guide is designed to help both the lawyer and the layperson get the most 
out of the General Statutes of North Carolina. It gives brief information on how 
to use each of the following features most effectively: 

—Amendment Notes 
—Analyses 
—Attorney General’s Opinions 
—Case Notes 
—Comments 
—Constitutional History and Amendments 
—Continued Lines 
—Cross References 
—Editor’s Notes 
—Historical Citations 
—Indexes 
—Legal Periodicals 
—Local Modifications 
—Numbering and Structure 
—Postponed and Contingent Effective Dates 
—Repealed, Recodified and Transferred Sections 
—Reserved Lines 
—Retention of Obsolete Material 
—Tables 

AMENDMENT NOTES 

Amendment notes show, without editorial comment, changes made in a 
statute by the legislature. If the changes are extensive and a detailed 
comparison would be impractical or confusing, the note may simply indicate 
that the amendment “rewrote the section.” In those instances, the user should 
consult the Session Laws to determine the changes made by the amendment. 
Amendment notes are generally retained for those sections which have been 

amended within the previous two years. 

ANALYSES 

In addition to the table of contents in the preliminary pages of each volume, 
each chapter of the General Statutes is preceded by an analysis, which enables 
the user to see its contents at a glance. Use of the chapter analyses can reduce 
the need to use the general index and can also provide a quick understanding 
of the scope of the chapter. 
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ATTORNEY GENERAL'S OPINIONS 

Beginning with formal opinions issued by the North Carolina Attorney 
General on July 1, 1969, selected opinions which construe a specific statute are 
cited in the annotations to that statute. These may be found under the section 
in question under the heading “Opinions of Attorney General.” 

CASE NOTES 

All reported state and federal cases which arise in North Carolina and 
construe North Carolina law have been read and fully annotated under 
pertinent statutes and rules. These annotations may be found under the 
heading “Case Notes.” All case notes have been read and edited to assure their 
continuing accuracy. Where a decision has undergone subsequent review, the 
reviewing court’s action is noted in the case citation if it affects the annotated 
point. Where two or more decisions apply to the same section or rule in 
essentially identical terms, their citations are cumulated under the case note. 

The terms “applied,” “quoted,” “stated” and “cited” are used in the case notes 
to refer the user to cases which apply, quote from, paraphrase or otherwise 
refer to a given section or rule, but which, in the editor’s view, do not lend 
themselves to a substantive paragraph under the section or rule in question. 
Where a section or rule has been substantially amended or repealed and the 

subject matter is reenacted in a new section or rule, the editor has retained 
those case notes which, while construing the former law, may also construe or 
contribute to the user’s understanding of the new provision. 

All annotations are intended as source material, and the user is urged to 
review the actual case itself rather than relying wholly on an annotation. 

For scope of annotations, the preliminary pages in the volumes should be 
consulted. 

COMMENTS 

Certain chapters of the General Statutes contain official commentaries to 
the material therein. These are shown under the heading “Official Comment,” 
“Amended Official Comment,” or the like, as appropriate. These commentaries 
are not prepared by the publisher, but are included as an additional feature for 
the user. Drafters’ Comments and North Carolina Comments are also carried 
in certain chapters. 

CONSTITUTIONAL HISTORY AND AMENDMENTS 

Provisions of the Constitution of 1868, as amended through 1969, are noted 
under the catchline “History” under the corresponding sections of the current 
Constitution of 1970. 

Proposed amendments to the Constitution are noted under the affected 
section under the heading “Proposed Amendment(s).” Amendments to the 
Constitution which have been approved by a vote of the people are shown 
under the “Effect of Amendments” heading. Amendments to the Constitution 
Sa sae been defeated are shown under the heading “Defeated Amendment 
roposals. 

CONTINUED LINES 

Beginning in 1995, boldface lines began to be carried at the top of the text of 
those pages on which sections or parts of sections set out more than once to 
reflect postponed or contingent effective dates occur. (See Postponed and 
Contingent Effective Dates.) 
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CROSS REFERENCES 

Cross references refer the user to other statutes or rules of court that may 
modify or supplement a statutory provision or place it in context. They are not 
included for sections immediately preceding or following the section at hand 
within the same chapter and do not cite all related statutes. The general index 
should be used to locate all of the law on a subject. 

EDITOR’S NOTES 

These notes inform the user about special circumstances connected with the 
section, such as noncodified material affecting the interpretation or operation 
of the section, effective dates of new provisions, etc. In addition, editor’s notes 
may explain additions or corrections made by the editors in the text, under the 
direction of the Revisor of Statutes, and other matters of interest to the user. 

HISTORICAL CITATIONS 

The material appearing in parentheses immediately following the text of a 
section is the historical citation. The citation includes, in chronological order, 
all session laws, by year, chapter and, where appropriate, section, that enact or 
amend that Code section. The historical citation also indicates the citation of 
the section in the various codes prior to the General Statutes of 1943. 

INDEXES 

The general index for the North Carolina General Statutes is published in 
two volumes, which are updated and replaced every year. Also included with 
the index volumes are two specialized indexes, the Executive Agency Index and 
the Combined Short Title/Popular Name Index. In addition, a “Ready Refer- 
ence Index” is included in each volume. This index gives a brief description of 
the contents of the volume, along with the section numbers of the described 
material. 

For some basic principles concerning index use, consult the Foreword to the 
Indexes in the first volume of the general index. 

LEGAL PERIODICALS 

Legal periodicals published in North Carolina have been examined for 
relevancy to General Statutes sections and rules, and are cited when some 
relationship is found. 

LOCAL MODIFICATIONS 

An act which expressly amends a General Statutes section, but which is 
applicable to fewer than ten localities, or an act applicable to fewer than ten 
localities which makes some express exception to or modification of a General 
Statutes section, is shown under the heading “Local Modification” following the 
affected section. 

NUMBERING AND STRUCTURE 

The General Statutes are organized by chapters, which are numbered 
consecutively. New chapters inserted between two preexisting chapters utilize 
the number of the chapter which will immediately precede the new chapter, 
with a letter of the alphabet added at the end of the number, beginning with 
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the letter “A.” (Thus the chapters immediately following Chapter 115 are 
Chapters 115A, 115B, 115C, etc.) Many of the chapters are subdivided into 
articles and parts. 

For the most part the chapters utilize a two-part numbering system, with 
the chapter number as the first part of the code section number and the 
sections of the chapter numbered consecutively thereafter (usually but not 
always from “one” to the end of the chapter). A dash separates the chapter 
number and section number. Additional sections are inserted between preex- 
isting sections in a chapter by use of a period, followed by consecutive numbers 
starting with “one.” 
Some of the chapters in the General Statutes utilize a three-part numbering 

scheme, with the chapter number as the first part of the code section number, 
the article number as the second part, and the sections of the chapter 
numbered consecutively as the final part. (See, e.g., Chapter 25.) 

POSTPONED AND CONTINGENT EFFECTIVE DATES 

Legislation which is effective later than January 1 of the year following the 
year of the legislative session is considered postponed. Legislation which is 
effective only upon the happening of some event that may or may not take 
place is considered contingent. 

Postponed and contingent legislation is generally set out with the postponed 
effective date or other explanatory information in parentheses in the section 
catchline. The section or portion of section affected may be set out twice to 
show the current and postponed or contingent versions thereof. 

Beginning in 1995, boldface lines began to be carried at the top of the text of 
those pages on which sections or parts of sections are set out more than once 
to reflect postponed or contingent effective dates. (See Continued Lines.) 

REPEALED, RECODIFIED AND TRANSFERRED SECTIONS 

Where a section or group of sections has been repealed, recodified or 
transferred, its section number has been retained in its former location, and an 
indication of the action has been included. Editor’s notes and cross references 
may follow, explaining the action and referring the user to new or present 
provisions, if any. 

RESERVE LINES 

Certain sections are reserved for future codification purposes expressly by 
the General Assembly or have been so reserved by the Publisher. 

RETENTION OF OBSOLETE MATERIAL 

It is strongly suggested that users retain obsolete volumes and supplements 
after they are replaced, for reference purposes and for a verbatim representa- 
tion of the exact wording of each section as it read from year to year. 

TABLES 

Volume 19 of the North Carolina General Statutes contains five sets of 
tables: (1) Table comparing the 1868 Constitution, as amended through 1969, 
to the 1970 Constitution; (2) Table comparing the Revisal of 1905 and Pell’s 
Revisal of 1908 to the Consolidated Statutes of 1919; (3) Table comparing the 
Consolidated Statutes of 1919 to the General Statutes; (4) Table of sections 
appearing in the Consolidated Statutes of 1919 but deleted from the General 
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Statutes; (5) Table of Laws codified subsequent to 1919, arranged by year and 
act number. 
Volume 19 also contains a Table of Sections Added, Amended or Repealed for 

the year in question. 
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Powers Act 
Se Disposition of Community Property Rights at Death 

ct 
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Domestic Violence 
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Chapter 62. Public Utilities 
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Chapter 63. Aeronautics 
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Chapter 64. Aliens 
Chapter 65. Cemeteries 
Chapter 66. Commerce and Business 
Chapter 67. Dogs 
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Chapter 71A. Indians 
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Chapter 73. Mills 
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Chapter 74B. Private Protective Services Act [Repealed.] 
Chapter 74C. Private Protective Services 
Chapter 74D. Alarm Systems 
Chapter 74E. Company Police Act 
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Chapter 78A. North Carolina Securities Act 
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Chapter 78D. Commodities Act 
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Chapter 81. Weights and Measures [Recodified.] 
Chapter 81A. Weights and Measures Act of 1975 
Chapter 82. Wrecks [Repealed.] 
Chapter 83. Architects [Recodified.] 
Chapter 83A. Architects 
Chapter 84. Attorneys-at-Law 
Chapter 84A. Foreign Legal Consultants 
Chapter 85. Auctions and Auctioneers [Repealed.] 
Chapter 85A. Bail Bondsmen and Runners [Recodified.] 
Chapter 85B. Auctions and Auctioneers 
Chapter 85C. Bail Bondsmen and Runners [Recodified.] 
Chapter 86. Barbers [Recodified.] 
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Chapter 1. 

Civil Procedure. 

SUBCHAPTER I. DEFINITIONS AND 
GENERAL PROVISIONS. 

Article 1. 

Definitions. 

i@>) Q 

NOOR OME 

. Remedies. 

. Actions. 

. Special proceedings. 
Kinds of actions. 

. Criminal action. 
, Civil action: 

. When court means clerk. 

Article 2. 

General Provisions. 

etn) 

1-8. Remedies not merged. 
1-9. [Repealed.] 
1-10. Plaintiff and defendant. 
1-11: How party may appear. 
1-12. [Repealed.] 
1-13. Jurisdiction of clerk. 

SUBCHAPTER II. LIMITATIONS. 

Article 3. 

Limitations, General Provisions. 

1-14. [Repealed.] 
1-15. Statute runs from accrual of action. 
1-15.1. Statutes of limitation and repose for 

civil actions seeking to recover 
damages arising out of a criminal 
act. 

. [Repealed.] 

. Disabilities. 

. Disability of marriage. 

. Cumulative disabilities. 

. Disability must exist when right of action 
accrues. 

. Defendant out of State; when action be- 
gun or judgment enforced. 

. Death before limitation expires; action by 
or against personal representative 
or collector. 

. Time of stay by injunction or prohibition. 

. Time during controversy on probate of 
will or granting letters. 

. [Repealed.] 

. New promise must be in writing. 

. Act, admission or acknowledgment by 
party to obligation, co-obligor or 
guarantor. 

. Undisclosed partner. 

. Cotenants. 

. Applicable to actions by State. 

Sec. 
1-31. Action upon a mutual, open and current 

account. 

. Not applicable to bank bills. 

. Actions against bank directors or stock- 
holders. 

. Aliens in time of war. 

Article 4. 

Limitations, Real Property. 

. Title against State. 

. Title presumed out of State. 

. Such possession valid against claimants 
under State. 

. Seven years’ possession under color of 
title. 

Seizin within twenty years necessary. 
Twenty years adverse possession. 
Action after entry. 
Possession follows legal title; severance 

of surface and subsurface rights. 
1-42.1. Certain ancient mineral claims extin- 

guished in certain counties. 
1-42.2. Certain additional ancient mineral 

claims extinguished; oil, gas and 
mineral interests to be recorded 
and listed for taxation. 

1-42.3. Additional ancient mineral claims ex- 
tinguished in certain counties; oil, 
gas and mineral interests to be 
recorded and listed for taxation in 
such counties. 

1-42.4. Additional ancient mineral claims ex- 
tinguished in Ashe County; oil, 
gas and mineral interests to be 
recorded and listed for taxation. 

1-42.5. Additional ancient mineral claims ex- 
tinguished in Avery County; oil, 
gas and mineral interests to be 
recorded in such county. 

1-42.6. Additional ancient oil, gas or mineral 
interests extinguished in 
Alleghany County; recording in- 
terests; listing interests for taxa- 
tion. 

1-42.7. Additional amount mineral claims ex- 
tinguished in Chatham County; 
oil, gas and mineral interests to be 
recorded and listed for taxation. 

1-42.8. Ancient mineral claims extinguished in 
Rutherford County; oil, gas and 
mineral interests to be recorded 
and listed for taxation. 

1-42.9. Ancient mineral claims extinguished in 
certain counties; oil, gas and min- 
eral interests to be recorded and 
listed for taxation. 

1-39. 
1-40. 
1-41. 
1-42. 
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Sec. 
1-43. Tenant’s possession is landlord’s. 
1-44. No title by possession of right-of-way. 
1-44.1. Presumption of abandonment of rail- 

road right-of-way. 
1-44.2. Presumptive ownership of abandoned 

railroad easements. 
1-45. No title by possession of public ways. 
1-45.1. No adverse possession of property sub- 

ject to public trust rights. 

Article 5. 

Limitations, Other than Real Property. 

1-46. 
1-47. 
1-48. 
1-49. 
1-50. 
1-51. 
1-52. 

Periods prescribed. 
Ten years. 
(Transferred. ] 
Seven years. 
Six years. 
Five years. 
Three years. 

1-53. Two years. 
1-54. One year. 
1-54.1. Two months. 
1-55. Six months. 

Article 5A. 

Limitations, Actions Not Otherwise 
Limited. 

1-56. All other actions, 10 years. 

SUBCHAPTER III. PARTIES. 

Article 6. 

Parties. 

. Real party in interest; grantees and as- 
signees. 

. Suits for penalties. 

. Suit for penalty, plaintiff may reply fraud 
to plea of release. 

. Suit on bonds; defendant may plead sat- 
isfaction. 

-61. [Repealed.] 
-62. Action by purchaser under judicial sale. 
-63 through 1-69. [Repealed.] 
-69.1. Unincorporated associations and part- 

nerships; suit by or against. 
1-70, 1-71. [Repealed.] 
1-72. Persons jointly liable. 
1-72.1. Procedure to assert right of access. 
1-73 through 1-75. [Repealed.] 

SUBCHAPTER IIA. JURISDICTION. 

Article 6A. 

Jurisdiction. 

1 
1 
i! 
i 

1-75.1. Legislative intent. 
1-75.2. Definitions. 

1-75.3. Jurisdictional requirements for judg- 
ments against persons, status and 
things. 

Sec. 
1-75.4. Personal jurisdiction, grounds for gen- 

erally. 
1-75.5. Joinder of causes in the same action. 
1-75.6. Personal jurisdiction — Manner of ex- 

ercising by service of process. 
1-75.7. Personal jurisdiction — Grounds for 

without service of summons. 
1-75.8. Jurisdiction in rem or quasi in rem — 

Grounds for generally. 
1-75.9. Jurisdiction in rem or quasi in rem — 

Manner of exercising. 
1-75.10. Proof of service of summons, defen- 

dant appearing in action. 
1-75.11. Judgment against nonappearing de- 

fendant, proof of jurisdiction. 
1-75.12. Stay of proceeding to permit trial in a 

foreign jurisdiction. 

SUBCHAPTER IV. VENUE. 

Article 7. 

Venue. 

1-76. Where subject of action situated. 
1-76.1. Where deficiency debtor resides or 

where loan was negotiated. 
. Where cause of action arose. 
. Official bonds, executors and administra- 

tors. 

. Domestic corporations, limited partner- 
ships, limited liability companies, 
and registered limited liability 
partnerships. 

Foreign corporations. 
Actions against railroads. 
Venue in all other cases. 
Change of venue. 
Removal for fair trial. 
Affidavits on hearing for removal; when 

removal ordered. 
[Repealed.] 
Transcript of removal; subsequent pro- 

ceedings; depositions. 
1-87.1. [Repealed.] 

SUBCHAPTER V. COMMENCEMENT OF 
ACTIONS. 

Article 8. 

Summons. 

1-88 through 1-104. [Repealed.] 
1-105. Service upon nonresident drivers of mo- 

tor vehicles and upon the personal 
representatives of deceased non- 
resident drivers of motor vehicles. 

1-105.1. Service on residents who establish 
residence outside the State and on 
residents who depart from the 
State. 

1-106 through 1-107.3. [Repealed.] 
1-108. Defense after judgment set aside. 

1-80. 
1-81. 
1-82. 
1-83. 
1-84. 
1-85. 

1-86. 
1-87. 
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Article 9. 

Prosecution Bonds. 

Sec. 

1-109. 
1-110. 

Bond required of plaintiff for costs. 
Suit as an indigent; counsel; suits filed 

pro se by prison inmates. 
Defendant’s, for costs and damages in 

actions for land. 
Defense without bond. 

Article 10. 

Joint and Several Debtors. 

1-111. 

1-112. 

1-113. 
1-114. 
1-115. 

Defendants jointly or severally liable. 
Summoned after judgment; defense. 
[Repealed.] 

Article 11. 

Lis Pendens. 

1-116. Filing of notice of suit. 
1-116.1. Service of notice. 
1-117. Cross-index of lis pendens. 
1-118. Effect on subsequent purchasers. 
1-119. Notice void unless action prosecuted. 
1-120. Cancellation of notice. 
1-120.1. Article applicable to suits in federal 

courts. 

1-120.2. Filing of notice by cities and counties 
in certain cases. 

SUBCHAPTER VI. PLEADINGS. 

Article 12. 

Complaint. 

1-121 through 1-123. [Repealed.] 

Article 13. 

Defendant’s Pleadings. 

1-124 through 1-126. [Repealed.] 

Article 14. 

Demurrer. 

1-127 through 1-134. [Repealed.] 

Article 15. 
Answer. 

1-134.1 through 138. [Repealed.] 
1-139. Burden of proof of contributory negli- 

gence. 

Article 16. 

Reply. 

1-140 through 1-142. [Repealed.] 

Article 17. 

Pleadings, General Provisions. 

1-143 through 1-147. [Repealed.] 
1-148. Verification before what officer. 

Sec. 
1-149. When verification omitted; use in crim- 

inal prosecutions. 
1-150 through 1-160. [Repealed.] 

Article 18. 

Amendments. 

1-161 through 1-163. [Repealed.] 
1-164. Amendment changing nature of action 

or relief; effect. 
1-165. [Repealed.] 
1-166. Defendant sued 

amendment. 
1-167 through 1-169. [Repealed.] 

SUBCHAPTER VII. PRETRIAL HEARINGS; 
TRIAL AND ITS INCIDENTS. 

Article 18A. 

Pretrial Hearings. 

1-169.1 through 1-169.6. [Repealed.] 

Article 19. 

Trial. 

1-170 through 1-173. [Repealed.] 
1-174. [Repealed.] 
1-175 through 1-180. [Repealed.] 
1-180.1. Judge not to comment on verdict. 
1-181. Requests for special instructions. 
1-181.1. View of jury. 
1-182, 1-183. [Repealed.] 
1-183.1. Effect on counterclaim of dismissal as 

to plaintiff’s claim. 
1-184, 1-185. [Repealed.] 
1-186. Exceptions to decision of court. 
1-187. [Repealed.] 

Article 20. 

Reference. 

1-188 through 1-195. [Repealed.| 

Article 21. 

Issues. 

1-196 through 1-200. [Repealed.] 

Article 22. 

Verdict and Exceptions. 

1-201. [Repealed.] 
1-202. Special controls general. 
1-203 through 1-207. [Repealed.] 

SUBCHAPTER VIII. JUDGMENT. 

Article 23. 

Judgment. 

1-208. [Repealed.] 
1-208.1. Judgment docket, judgment 

docket book defined. 

in fictitious name; 

and 
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Sec. 
1-209. Judgments authorized to be entered by 

clerk; sale of property; continu- 
ance pending sale; writs of assis- 
tance and possession. 

1-209.1. Petitioner who abandons condemna- 
tion proceeding taxed with fee for 
respondent’s attorney. 

1-209.2. Voluntary nonsuit by petitioner in 
condemnation proceeding. 

1-210. Return of execution; order for disburse- 
ment of proceeds. 

1-211 through 1-215. [Repealed.| 
1-215.1. Judgments or orders not rendered on 

Mondays validated. 
1-215.2. Time within which judgments or or- 

ders signed on days other than 
Mondays may be attacked. 

1-215.3. Validation of conveyances pursuant to 
orders made on days other than 
Mondays. 

1-216. [Repealed.] 
1-217. Certain default judgments validated. 
1-217.1. Judgments based on summons errone- 

ously designated alias or pluries 
validated. 

1-217.2. Judgments by default to remove cloud 
from title to real estate validated. 

1-218 through 1-222. [Repealed.| 
1-223. Against married persons. 
1-224 through 1-227. [Repealed.] 
1-228. Regarded as a deed and registered. 
1-229. Certified registered copy evidence. 
1-230. In action for recovery of personal prop- 

erty. 

What judge approves judgments. 
Judgment roll. 
Docketed and indexed; held as of first 

day of session. 
Where and how docketed; lien. 
Of appellate division docketed in supe- 

rior court; lien. 
1-236. [Repealed.] 
1-236.1. Transcripts of judgments certified by 

deputy clerks validated. 
1-237. Judgments of federal courts docketed; 

lien on property; recordation; con- 

formity with federal law. 
1-238. [Repealed.] 
1-239. Paid to clerk; docket credited; transcript 

to other counties; notice to attor- 
ney for judgment creditor; judg- 
ment creditor to give notice of pay- 
ment; entry of payment on docket; 
penalty for failure to give notice of 
payment. 

1-239.1. Records of cancellation, assignment, 
etc., of judgments recorded by 
photographic process. 

1-240. [Repealed.] 

1-241. Clerk to pay money to party entitled. 
1-242. Credits upon judgments. 
1-243. For money due on judicial sale. 

1-231. 
1-232. 
1-233. 

1-234. 
1-235. 

Sec. 
1-244. [Repealed.] 
1-245. Cancellation of judgments discharged 

through bankruptcy proceedings. 
1-246. Assignment of judgment to be entered 

on judgment docket, signed and 
witnessed. 

Article 24. 

Confession of Judgment. 

1-247 through 1-249. [Repealed.] 

Article 25. 

Submission of Controversy Without 
Action. 

1-250 through 1-252. [Repealed.] 

Article 26. 

Declaratory Judgments. 

1-253. Courts of record permitted to enter de- 
claratory judgments of rights, sta- 
tus and other legal relations. 

1-254. Courts given power of construction of all 
instruments. 

Who may apply for a declaration. 
Enumeration of declarations not exclu- 

sive. 
Discretion of court. 
Review. 
Supplemental relief. 
Parties. 
Jury trial. 
Hearing before judge where no issues of 

fact raised or jury trial waived; 
what judge may hear. 

Costs. 
Liberal construction and administra- 

tion. 
Word “person” construed. 
Uniformity of interpretation. 
Short title. 

SUBCHAPTER IX. APPEAL. 

Article 27. 

Appeal. 

1-255. 
1-256. 

1-257. 
1-258. 
1-259. 
1-260. 
1-261. 
1-262. 

1-263. 
1-264. 

1-265. 
1-266. 
1-267. 

1-268. 
1-269. 
1-270. 

Writs of error abolished. 
Certiorari, recordari, and supersedeas. 
Appeal to appellate division; security on 

appeal; stay. 
1-271. Who may appeal. 
1-272 through 1-276. [Repealed.] 
1-277. Appeal from superior or district court 

judge. 
1-278. Interlocutory orders reviewed on appeal 

from judgment. 
1-279. [Repealed.] 
1-279.1. Manner and time for giving notice of 

appeal to appellate division in 
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Sec. 
civil actions and in special pro- 
ceedings. 

1-280. [Repealed.] 
1-281. Appeals from judgments not in session. 
1-282. [Repealed.] 
1-283. Trial judge empowered to settle record 

on appeal; effect of leaving office 
or of disability. 

1-284. [Repealed.] 
1-285. Undertaking on appeal. 
1-286. Justification of sureties. 
1-287, 1-287.1. [Repealed.] 
1-288. Appeals by indigents; clerk’s fees. 
1-289. Undertaking to stay execution on 

money judgment. 
1-290. How judgment for personal property 

stayed. 
1-291. How judgment directing conveyance 

stayed. 
1-292. How judgment for real property stayed. 
1-293. Docket entry of stay. 
1-294. Scope of stay; security limited for fidu- 

claries. 
1-295. Undertaking in one or more instru- 

ments; served on appellee. 
1-296. Judgment not vacated by stay. 
1-297. Judgment on appeal and on undertak- 

ings; restitution. 
1-298. Procedure after determination of ap- 

peal. 
1-299 through 1-301. [Repealed.] 

Article 27A. 

Appeals And Transfers From The Clerk. 

1-301.1. Appeal of clerk’s decision in civil ac- 
tions. 

1-301.2. Transfer or appeal of special proceed- 
ings; exceptions. 

1-301.3. Appeal of estate matters determined 
by clerk. 

SUBCHAPTER X. EXECUTION. 

Article 28. 

Execution. 

1-302. 
1-303. 
1-304. 
1-305. 

Judgment enforced by execution. 
Kinds of; signed by clerk; when sealed. 
Against married woman. 
Clerk to issue, in six weeks; penalty; 

limitations on issuance. 

Enforcement as of course. 
Issued from and returned to court of 

rendition. 

To what counties issued. 

Sale of land under execution. 
When dated and returnable. 

Against the person. 
Rights against property of defendant 

dying in execution. 
Form of execution. 

1-306. 
1-307. 

1-308. 
1-309. 
1-310. 
1-311. 
1-312. 

1-313. 

Sec. 
1-314. Variance between judgment and execu- 

tion. 
Property liable to sale under execution; 

bill of sale. 
Sale of trust estates; purchaser’s title. 
Sheriff’s deed on sale of equity of re- 

demption. 
Forthcoming bond for personal prop- 

erty. 

Procedure on giving bond; subsequent 
levies. 

Summary remedy on forthcoming bond. 
Entry of returns on judgment docket; 

penalty. 
Cost of keeping livestock; officer’s ac- 

count. 

Purchaser of defective title; remedy 
against defendant. 

1-324. [Repealed.] 
1-324.1. Judgment against corporation; prop- 

erty subject to execution. 
1-324.2. Agent must furnish information as to 

corporate officers and property. 
1-324.3. Shares subject to execution; agent 

must furnish information. 
1-324.4. Debts due corporation subject to exe- 

cution; duty, etc., of agent. 
1-324.5. Violations of three preceding sections 

misdemeanor. 
1-324.6. Proceedings when custodian of corpo- 

rate books is a nonresident. 
1-324.7. Duty and liability of nonresident cus- 

todian. 

Article 29. 

Execution and Judicial Sales [ | 

1-325 through 1-328. [Repealed.] 
1-329. [Transferred.] 
1-330. [Repealed.] 
1-331, 1-332. [Transferred.] 
1-333, 1-334. [Repealed.] 
1-335. [Transferred.] 
1-336. [Repealed.] 
1-337, 1-338. [Transferred.] 
1-339. [Repealed.] 

Article 29A. 

Judicial Sales. 

1-315. 

1-316. 
1-317. 

1-318. 

1-319. 

1-320. 
1-321. 

1-322. 

1-323. 

Part 1. General Provisions. 

1-339.1. Definitions. 
1-339.2. Application of Part 1. 
1-339.3. Application of Article to sale ordered 

by clerk; by judge; authority to fix 
procedural details. 

1-339.3A. Judge or clerk may order public or 
private sale. 

1-339.4. Who may hold sale. 
1-339.5. Days on which sale may be held. 
1-339.6. Place of public sale. 
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Sec. 
1-339.7. Presence of personal property at pub- 

lic sale required. 
1-339.8. Public sale of separate tracts in differ- 

ent counties. 
1-339.9. Sale as a whole or in parts. 
1-339.10. Bond of person holding sale. 
1-339.11. Compensation of person holding sale. 
1-339.12. Clerk’s authority to compel report or 

accounting; contempt proceeding. 

Part 2. Procedure for Public Sales of Real and 

Personal Property. 

1-339.13. Public sale; order of sale. 
1-339.18A. Public sale of timber by sealed bid; 

appraisal; bid procedure. 
Public sale; judge’s approval of 

clerk’s order of sale. 
Public sale; contents of notice of sale. 
Public sale; time for beginning ad- 

vertisement. 
Public sale; posting and publishing 

notice of sale of real property. 
Public sale; posting notice of sale of 

personal property. 
Public sale; exception; perishable 

property. 

1-339.14. 

1-339.15. 
1-339.16. 

1-339.17. 

1-339.18. 

1-339.19. 

1-339.20. 
1-339.21. 
1-339.22. 

1-339.23. 

1-339.24. 

1-339.25. 

1-339.26. 

1-339.27. 

Public sale; postponement of sale. 
Public sale by auction; time of sale. 
Public sale by auction; continuance 

of uncompleted sale. 
Public sale; when confirmation of 

sale of personal property neces- 
sary; delivery of property; bill of 
sale. 

Public sale; report of sale; when final 
as to personal property. 

Public sale; upset bid on real prop- 
erty; compliance bond. 

Public sale by auction; separate up- 
set bids when real property sold in 
parts; subsequent procedure. 

[Repealed.] 
1-339.27A. Ordering resale of real property 

1-339.28. 
1-339.29. 

1-339.30. 

1-339.31. 

1-339.32. 

after sale or upset bid. 
Public sale; confirmation of sale. 
Public sale; real property; deed; or- 

der for possession. 
Public sale; failure of bidder to make 

cash deposit or to comply with bid; 
resale. 

Public sale; report of commissioner 
or trustee in deed of trust. 

Public sale; final report of person, 
other than commissioner or 
trustee in deed of trust. 

Sec. 
1-339.35. 
1-339.36. 

1-339.37. 
1-339.38. 

1-339.39. 

1-339.40. 

1-339.41. 
1-339.42. 

1-339.43. 
1-339.44. 
1-339.45. 

1-339.46. 
. Sale to be made for cash. 
. Life of execution. 

1-339.49. 
1-339.50. 

1-339.51. 
1-339.52. 

1-339.53. 

1-339.54. 

1-339.55. 

1-339.56. 
1-339.57. 

1-339.58. 
1-339.59. 

1-339.60. 
1-339.61. 
1-339.62. 

1-339.63. 
1-339.64. 

1-339.65. 

1-339.66. 

Private sale; report of sale. 
Private sale; upset bid; subsequent 

procedure. 
Private sale; confirmation. 
Private sale; real property; deed; or- 

der for possession. 
Private sale; personal property; de- 

livery; bill of sale. 
Private sale; final report. 

Article 29B. 

Execution Sales. 

Part 1. General Provisions. 

Definitions. 
Clerk’s authority to fix procedural 

details. 
Days on which sale may be held. 
Place of sale. 
Presence of personal property at sale 

required. 
Sale as a whole or in parts. 

Penalty for selling contrary to law. 
Officer’s return of no sale for want of 

bidders; penalty. 

Part 2. Procedure for Sale. 

Contents of notice of sale. 
Posting and publishing notice of sale 

of real property. 
Posting notice of sale of personal 

property. 
Notice to judgment debtor of sale of 

real property. 
Notification of Governor and Attor- 

ney General. 
Exception; perishable property. 
Satisfaction of judgment before sale 

completed. 
Postponement of sale. 
Procedure upon dissolution of order 

restraining or enjoining sale. 
Time of sale. 
Continuance of uncompleted sale. 
Delivery of personal property; bill of 

sale. 
Report of sale. 
Upset bid on real property; compli- 

ance bond. 
Separate upset bids when real prop- 

erty sold in parts; subsequent pro- 
cedure. 

[Repealed.] 

Part 3. Procedure for Private Sales of Real 

and Personal Property. 

1-339.33. Private sale; order of sale. 

1-339.34. Private sale; exception; certain per- 
sonal property. 

1-339.66A. Ordering resale of real property 
after upset bid. 

1-339.67. Confirmation of sale of real property. 
1-339.68. Deed for real property sold; property 

subject to liens; orders for posses- 
sion. 
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1-339.69. Failure of bidder to comply with bid; 

resale. 
Disposition of proceeds of sale. 

Special proceeding to determine 
ownership of surplus. 

Article 29C. 

Validating Sections. 

1-339.70. 
1-339.71. 

Validation of certain sales. 

Ratification of certain sales held on 
days other than the day required 
by statute. 

Sales on other days validated. 
Certain sales validated. 
Validation of sales when payment 

deferred more than two years. 
Validation of certain sales confirmed 

prior to time prescribed by law. 

Article 30. 

Betterments. 

1-339.72. 
1-339.73. 

1-339.74. 
1-339.75. 
1-339.76. 

1-339.77. 

1-340. Petition by claimant; execution sus- 
pended; issues found. 

Annual value of land and waste charged 
against defendant. 

Value of improvements estimated. 
Improvements to balance rents. 
Verdict, judgment, and lien. 
Life tenant recovers 

remainderman. 
Value of premises without improve- 

ments. 

Plaintiff’s election that defendant take 
premises. 

Payment made to court; land sold on 
default. 

Procedure where plaintiff is under dis- 
ability. 

Defendant evicted, may recover from 
plaintiff. 

Not applicable to suit by mortgagee. 

Article 31. 

Supplemental Proceedings. 

1-341. 

1-342. 

1-343. 

1-344. 

1-345. from 

1-346. 

1-347. 

1-348. 

1-349. 

1-350. 

1-351. 

1-352. Execution unsatisfied, debtor ordered to 
answer. 

1-352.1. Interrogatories to discover assets. 
1-352.2. Additional method of discovering as- 

sets. 

Property withheld from execution; pro- 
ceedings. 

Proceedings against joint debtors. 
Debtor leaving State, or concealing him- 

self, arrested; bond. 
Examination of parties and witnesses. 
Incriminating answers not privileged; 

not used in criminal proceedings. 
Disposition of property forbidden. 

1-353. 

1-354. 
1-355. 

1-356. 
1-357. 

1-358. 

Sec. 
1-359. Debtors of judgment debtor may satisfy 

execution. 
1-360. Debtors of judgment debtor may be 

summoned. 
1-360.1. Execution on the property of debtors 

of judgment debtor. 
Where proceedings instituted and de- 

fendant examined. 
Debtor’s property ordered sold. 
Receiver appointed. 
Filing and record of appointment; prop- 

erty vests in receiver. 
Where order of appointment recorded. 
Receiver to sue debtors of judgment 

debtor. 
Reference. 
Disobedience of orders punished as for 

contempt. 

SUBCHAPTER XI. HOMESTEAD AND 
EXEMPTIONS. 

Article 32. 

Property Exempt from Execution. 

1-361. 

1-362. 
1-363. 
1-364. 

1-365. 
1-366. 

1-367. 
1-368. 

1-369 through 1-392. [Repealed.] 

SUBCHAPTER XII. SPECIAL 
PROCEEDINGS. 

Article 33. 

Special Proceedings. 

1-393. Chapter and Rules of Civil Procedure 
applicable to special proceedings. 

1-394. Contested special proceedings; com- 
mencement; summons. 

1-394.1. Special proceedings to determine au- 
thority to transfer structured set- 
tlement payment rights. 

Return of summons. 
When complaint filed. 
[Repealed.] 
Filing time enlarged. 
[Repealed.] 
Ex parte; commenced by petition. 
Clerk acts summarily; signing by peti- 

tioners; authorization to attorney. 
Judge approves when petitioner is in- 

fant. 
Orders signed by judge. 
Reports of commissioners and jurors. 
No report set aside for trivial defect. 
Commissioner of sale to account in sixty 

days. 
Commissioner holding proceeds of land 

sold for reinvestment to give bond. 
1-407.1. Bond required to protect interest of 

infant or incompetent. 
1-407.2. When court may waive bond; pre- 

mium paid from fund protected. 
1-408. Action in which clerk may allow fees of 

1-395. 
1-396. 
1-397. 
1-398. 
1-399. 
1-400. 
1-401. 

1-402. 

1-403. 
1-404. 
1-405. 
1-406. 

1-407. 
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Sec. 

commissioners; fees taxed as 
costs. 

1-408.1. Clerk may order surveys in civil ac- 
tions and special proceedings in- 
volving sale of land. 

SUBCHAPTER XIII. PROVISIONAL 
REMEDIES. 

Article 34. 

Arrest and Bail. 

. Arrest only as herein prescribed. 

. In what cases arrest allowed. 
. Order and affidavit. 
. Undertaking before order. 
. Issuance and form of order. 
. Copies of affidavit and order to defen- 

dant. 
. Execution of order. 
. Vacation of order for failure to serve. 
. Motion to vacate order; jury trial. 
. Counter affidavits by plaintiff. 
. How defendant discharged. 
. Defendant’s undertaking. 
. Defendant’s undertaking delivered to 

clerk; exception. 
. Notice of justification; new bail. 
. Qualifications of bail. 
. Justification of bail. 
. Allowance of bail. 
. Deposit in lieu of bail. 
. Deposit paid into court; liability on 

sheriff’s bond. 
. Bail substituted for deposit. 
. Deposit applied to plaintiff’s judgment. 
. Defendant in jail, sheriff may take bail. 
. When sheriff liable as bail. 
. Action on sheriff’s bond. 
. Bail exonerated. 
. Surrender of defendant. 
. Bail may arrest defendant. 
. Proceedings against bail by motion. 
. Liability of bail to sheriff. 
. When bail to pay costs. 
. Bail not discharged by amendment. 

Article 35. 

Attachment. 

Sec. 
1-440.7. Time within which service of sum- 

mons or service by publication 
must be had. 

1-440.8. General provisions relative to bonds. 
1-440.9. Authority of court to fix procedural 

Part’2. 

1-440.10. 
1-440.11. 

1-440.12. 

1-440.13. 

1-440.14. 

Part 3. 

1-440.15. 
1-440.16. 
1-440.17. 
1-440.18. 

1-440.19. 
1-440.20. 
1-440.21. 
1-440.22. 
1-440.23. 
1-440.24. 

1-440.25. 

1-440.26. 

1-440.27. 
1-440.28. 
1-440.29. 

1-440.30. 
1-440.31. 
1-440.32. 

details. 

Procedure to Secure Attachment. 

Bond for attachment. 

Affidavit for attachment; amend- 
ment. 

Order of attachment; form and con- 
tents. 

Additional orders of attachment at 
time of original order; alias and 
pluries orders. 

Notice of issuance of order of attach- 
ment when no personal service. 

Execution of Order of Attachment; 
Garnishment. 

Method of execution. 
Sheriff’s return. 
Levy on real property. 
Levy on tangible personal property 

in defendant’s possession. 
Levy on stock in corporation. 
Levy on goods in warehouses. 
Nature of garnishment. 
Issuance of summons to garnishee. 
Form of summons to garnishee. 
Form of notice of levy in garnish- 

ment proceeding. 
Levy upon debt owed by, or property 

in possession of, the garnishee. 
To whom garnishment process may 

be delivered when garnishee is 
corporation. 

Failure of garnishee to appear. 
Admission by garnishee; setoff; lien. 
Denial of claim by garnishee; issues 

of fact. 
Time of jury trial. 
Payment to defendant by garnishee. 
Execution against garnishee. 

Part 1. General Provisions. 

1-440. [Superseded.] 
1-440.1. 
1-440.2. 

1-440.3. 
1-440.4. 
1-440.5. 

1-440.6. 

Nature of attachment. 
Actions in which attachment may be 

had. 

Grounds for attachment. 
Property subject to attachment. 
By whom order issued; when and 

where; filing of bond and affidavit. 
Time of issuance with reference to 

Summons or service by publica- 
tion. 

Part 4. Relating to Attached Property. 

1-440.33. When len of attachment begins; pri- 
ority of liens. 

1-440.34. Effect of defendant’s death after levy. 
1-440.35. Sheriff’s liability for care of attached 

property; expense of care. 

Part 5. Miscellaneous Procedure Pending 
Final Judgment. 

1-440.36. Dissolution of the order of attach- 
ment. 

1-440.37. Modification of the order of attach- 
ment. 
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Sec. 
1-440.38. Stay of order dissolving or modifying 

an order of attachment. 
1-440.39. Discharge of attachment upon giving 

bond. 
1-440.40. Defendant’s objection to bond or 

surety. 

1-440.41. Defendant’s remedies not exclusive. 
1-440.42. Plaintiff’s objection to bond or 

surety; failure to comply with or- 
der to furnish increased or new 
bond. 

1-440.43. Remedies of third person claiming 
attached property or interest 
therein. 

1-440.44. When attached property to be sold 
before judgment. 

Part 6. Procedure after Judgment. 

1-440.45. When defendant prevails in princi- 
pal action. 

1-440.46. When plaintiff prevails in principal 
action. 

Part 7. Attachments in Justice of the Peace 

Courts. 

1-440.47 through 1-440.56. [Repealed.] 

Part 8. Attachment in Other Inferior Courts. 

1-440.57. [Repealed.] . 

Part 9. Superseded Sections. 

1-441 through 1-471. [Superseded.] 

Article 36. 

Claim and Delivery. 

1-472. Claim for delivery of personal property. 
1-473. Affidavit and requisites. 
1-474. Order of seizure and delivery to plain- 

tiff. 
1-474.1. Notice of hearing; waiver; permissible 

form of notice and waiver. 
Plaintiff’s undertaking. 
Sheriff’s duties. 
Exceptions to undertaking; liability of 

sheriff. 
Defendant’s undertaking for replevy. 
Qualification and justification of defen- 

dant’s sureties. 
Property concealed in buildings. 
Care and delivery of seized property. 
Property claimed by third person; pro- 

ceedings. 
1-483. Delivery of property to intervener. 
1-484. Sheriff to return papers in 10 days. 
1-484.1. Remedy not exclusive. 

Article 37. 

Injunction. 

1-475. 
1-476. 
1-477. 

1-478. 
1-479. 

1-480. 
1-481. 
1-482. 

1-485. When preliminary injunction issued. 
1-486. When solvent defendant restrained. 

Sec. 
1-487. Timberlands, trial of title to. 
1-488. When timber may be cut. 
1-489 through 1-492. [Repealed.] 
1-493. What judges have jurisdiction. 
1-494. Before what judge returnable. 
1-495. Stipulation as to judge to hear. 
1-496, 1-497, [Repealed.] 
1-498. Application to extend, modify, or vacate; 

before whom heard. 
1-499. [Repealed.] 
1-500. Restraining orders and injunctions in 

effect pending appeal; indemnify- 
ing bond. 

Article 38. 

Receivers. 

Part 1. Receivers Generally. 

1-501. What judge appoints. 
1-502. In what cases appointed. 
1-502.1. Applicant for receiver to furnish bond 

to adverse party. 
Appointment refused on bond being 

given. 
Receiver’s bond. 
Sale of property in hands of receiver. 
[Repealed.] 
Validation of sales made outside county 

of action. 

1-503. 

1-504. 
1-505. 
1-506. 
1-507. 

Part 2. Receivers of Corporations. 

1-507.1. Appointment and removal. 
1-507.2. Powers and bond. 
1-507.3. Title and inventory. 
1-507.4. Foreclosure by receivers and trustees 

of corporate mortgagees or grant- 

ees. 
1-507.5. May send for persons and papers; pen- 

alty for refusing to answer. 
1-507.6. Proof of claims; time limit. 
1-507.7. Report on claims to court; exceptions 

and jury trial. 
1-507.8. Property sold pending litigation. 
1-507.9. Compensation and expenses; counsel 

fees. 
1-507.10. Debts provided for, receiver dis- 

charged. 
1-507.11. Reorganization. 

Article 39. 

Deposit or Delivery of Money or Other 
Property. 

1-508. Ordered paid into court. 
1-509. Ordered seized by sheriff. 
1-510. Defendant ordered to satisfy admitted 

sum. 

SUBCHAPTER XIV. ACTIONS IN 
PARTICULAR CASES. 

Article 40. 

Mandamus. 

1-511 through 1-513. [Repealed.] 
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Article 41. 

Quo Warranto. 

Sec. 
1-514. Writs of sci. fa. and quo warranto abol- 

ished. 
Action by Attorney General. 
Action by private person with leave. 
Solvent sureties required. 
Leave withdrawn and action dismissed 

for insufficient bond. 
Arrest and bail of defendant usurping 

office. 
Several claims tried in one action. 
Trials expedited. 
Time for bringing action. 
Defendant’s undertaking before answer. 
Possession of office not disturbed pend- 

ing trial. 
Judgment by default and inquiry on 

failure of defendant to give bond. 
Service of summons and complaint. 
Judgment in such actions. 
Mandamus to aid relator. 
Appeal; bonds of parties. 
Relator inducted into office; duty. 
Refusal to surrender official papers mis- 

demeanor. 
Action to recover property forfeited to 

State. 

Article 42. 

Waste. 

1-515. 
1-516. 
1-517. 
1-518. 

1-519. 

1-520. 
1-521. 
1-522. 
1-523. 
1-524. 

1-525. 

1-526. 
1-527. 
1-528. 
1-529. 
1-530. 
1-531. 

1-532. 

1-533. 
1-534. 
1-535. 
1-536. 
1-537. 
1-538. 

Remedy and judgment. 
For and against whom action lies. 
Tenant in possession liable. 
Action by tenant against cotenant. 
Action by heirs. 
Judgment for treble damages and pos- 

session. 

Article 43. 

Nuisance and Other Wrongs. 

1-538.1. Strict liability for damage to person or 
property by minors. 

1-538.2, Civil liability for larceny, shoplifting, 
theft by employee, embezzlement, 
and obtaining property by false 
pretense. 

1-538.3. Negligent supervision of minor. 
1-539. Remedy for nuisance. 
1-539.1. Damages for unlawful cutting, re- 

moval or burning of timber; mis- 
representation of property lines. 

1-539.2. Dismantling portion of building. 
1-539.2A. Damages for computer trespass. 
1-539.2B. Double damages for injury to agri- 

cultural commodities or produc- 
tion systems; define value of agri- 
cultural commodities grown for 
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educational, testing, or research 
purposes. 

Article 43A. 

Adjudication of Small Claims in Superior 
Court. 

1-539.3 through 1-539.8. [Repealed.] 

Article 43B. 

Defense of Charitable Immunity 
Abolished; and Qualified 

Immunity for 
Volunteers. 

1-539.9. Defense abolished as to actions aris- 
ing after September 1, 1967. 

1-539.10. Immunity from civil liability for vol- 
unteers. 

1-539.11. Definitions. 
1-539.12. Immunity from civil liability for em- 

ployers disclosing information. 
1-539.13 through 1-539.14. [Reserved.] 

Article 43C. 
Actions Pertaining to Local Units of 

Government. 

1-539.15. [Repealed.] 
1-539.16. Notice of claims against local units of 

government. 
1-539.17 through 1-539.20. [Reserved.] 

Article 43D. 

Abolition of Parent-Child Immunity in 
Motor Vehicle Cases. 

1-539.21. Abolition of parent-child immunity 
in motor vehicle cases. 

1-539.22 through 1-539.24. [Reserved.] 

Article 43E. 

Affirmative Defense Based On Year 2000 

Failure. 

1-539.25, 1-539.26. [Expired.] 

SUBCHAPTER XV. INCIDENTAL 
PROCEDURE IN CIVIL 

ACTIONS. 

Article 44. 

Compromise. 

1-540. By agreement receipt of less sum is 
discharge. 

1-540.1. Effect of release of original wrongdoer 
on liability of physicians and sur- 
geons for malpractice. 

1-540.2. Settlement of property damage claims 
arising from motor vehicle colli- 
sions or accidents; same not to 
constitute admission of liability, 
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nor bar party seeking damages for 
bodily injury or death. 

1-540.3. Advance payments. 
1-541 through 1-543. [Repealed.] 

Article 44A. 

Tender. 

1-543.1. Service of order of tender; return. 
1-543.2 through 1-543.9. [Reserved.] 

Article 44B. 

Structured Settlement Protection Act. 

1-543.10. 
1-543.11. 
1-543.12. 

1-543.13. 
1-543.14. 
1-543.15. 

Title. 
Definitions. 
Structured 

rights. 
Jurisdiction. 
Procedure for approval of transfers. 
No waiver; penalties. 

Article 45. 

Arbitration and Award. 

settlement payment 

1-544 through 1-567. [Repealed.] 

1-567.1. 
1-567.2. 

1-567.3. 

1-567.4. 

Article 45A. 

Arbitration and Award. 

Short title. 
Arbitration agreements made valid, 

irrevocable and 

scope. 
enforceable; 

Proceedings to compel or stay arbitra- 
tion. 

Appointment of arbitrators by court. 
Majority action by arbitrators. 
Hearing. 
Representation by attorney. 
Witnesses; subpoenas; depositions. 
Award. 

1-567.5. 
1-567.6. 
1-567.7. 
1-567.8. 
1-567.9. 
1-567.10. 
1-567.11. 
1-567.12. 
1-567.13. 
1-567.14. 
1-567.15. 
1-567.16. 
1-567.17. 
1-567.18. 
1-567.19. 
1-567.20 
1-567.21 t 

Change of award by arbitrators. 
Fees and expenses of arbitration. 
Confirmation of an award. 
Vacating an award. 
Modification or correction of award. 
Judgment or decree on award. 
Applications to court. 
Court; jurisdiction. 
Appeals. 
Article not retroactive. 
Uniformity of interpretation. 
hrough 1-567.29. [Reserved.] 

Article 45B. 

International Commercial Arbitration 

1-567.30. 
1-567.31. 

and Conciliation. 

Part 1. General Provisions. 

Preamble and short title. 
Scope of application. 
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1-567.32. 

1-567.33. 

Definitions and rules of interpreta- 
tion. 

Receipt of written communications 
or submissions. 

1-567.33A. Severability. 

Part 2. International Commercial Arbitration. 

1-567.34. 
1-567.35. 
1-567.36. 
1-567.37. 

1-567.38. 

1-567.39. 

1-567.40. 
1-567.41. 
1-567.42. 
1-567.43. 
1-567.44. 
1-567.45. 

1-567.46. 

1-567.47. 

1-567.48. 

1-567.49. 
1-567.50. 
1-567.51. 

1-567.52. 
1-567.53. 
1-567.54. 
1-567.55. 
1-567.56. 

1-567.57. 

1-567.58. 

1-567.59. 

1-567.60. 
1-567.61. 
1-567.62. 
1-567.63. 

1-567.64. 
1-567.65. 

1-567.66. 
1-567.67. 
1-567.68 

Waiver of right to object. 
Extent of court intervention. 
Venue and jurisdiction of courts. 
Definition and form of arbitration 

agreement. 

Arbitration agreement and substan- 
tive claim before court. 

Interim relief and the enforcement of 
interim measures. 

Number of arbitrators. 
Appointment of arbitrators. 
Grounds for challenge. 
Challenge procedure. 
Failure or impossibility to act. 
Appointment of substitute arbitra- 

tor. 

Competence of arbitral tribunal to 
rule on its jurisdiction. 

Power of arbitral tribunal to order 
interim measures. 

Equal treatment of parties; repre- 
sentation by attorney. 

Determination of rules of procedure. 
Place of arbitration. 
Commencement of arbitral proceed- 

ings. 

Language. 
Statements of claim and defense. 
Hearings and written proceedings. 
Default of a party. 
Expert appointed by arbitral tribu- 

nal. 
Court assistance in obtaining discov- 

ery and taking evidence. 
Rules applicable to substance of dis- 

pute. 

Decision making by panel of arbitra- 
tors. 

Settlement. 
Form and contents of award. 
Termination of proceedings. 
Correction and interpretation of 

awards; additional awards. 
Modifying or vacating of awards. 
Confirmation and enforcement of 

awards. 
Applications to superior court. 
Appeals. 
[Recodified.] 

1-567.69 through 1-567.77. [Reserved.] 
Part 3. International Commercial 

1-567.78. 
1-567.79. 

Conciliation. 

Appointment of conciliators. 
Representation. 
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1-567.80. Report of conciliators. 
1-567.81. Confidentiality. 
1-567.82. Stay of arbitration; resort to other 

proceedings. 
1-567.83. Termination of conciliation. 
1-567.84. Enforceability of decree. 
1-567.85. Costs. 
1-567.86. Effect on jurisdiction. 
1-567.87. Immunity of conciliators and parties. 

Article 46. 

Examination Before Trial. 

1-568 through 1-576. [Repealed.] 

Article 47. 

Motions and Orders. 

1-577 through 1-584. [Repealed.] 

Article 48. 

Notices. 

1-585 through 1-589. [Repealed.] 
1-589.1. Withholding information necessary 

for service on law-enforcement of- 
ficer prohibited. 
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Sec. 
1-590 through 1-592. [Repealed.] 

Article 49. 

Time. 

1-593. How computed. 

1-594. Computation in publication. 

Article 50. 

General Provisions as to Legal 
Advertising. 

1-595. 

1-596. 

1-597. 

Advertisement of public sales. 

Charges for legal advertising. 

Regulations for newspaper publication 
of legal notices, advertisements, 
etc. 

Sworn statement prima facie evidence 
of qualifications; affidavit of publi- 
cation. 

Application of two preceding sections. 

Proof of publication of notice in newspa- 
per; prima facie evidence. | 

Certain legal advertisements validated. 

1-598. 

1-599. 

1-600. 

1-601. 

SUBCHAPTER I. DEFINITIONS AND GENERAL 
PROVISIONS. 

ARTICLE 1. 

Definitions. 

§ 1-1. Remedies. 

Remedies in the courts of justice are divided into — 
(1) Actions. 
(2) Special proceedings. (C.C.P., s. 1; Code, s. 125; Rev., s. 346; C.S., s. 

391.) 

Cross References. — For Rules of Civil 
Procedure, see Chapter 1A. 

CASE NOTES 

References to Superior Court Deemed to 
Refer Also to District Court. — Following 
the provisions of § 7A-193, the references in 
Chapter 1 of the General Statutes to the supe- 
rior court are deemed to refer also to the 
district court. Boston v. Freeman, 6 N.C. App. 
736, 171 S.E.2d 206 (1969). 
Admission of Patient to Hospital for 

Mentally Ill. — A proceeding in accordance 
with the provisions of § 122-36 et seq. (see now 
§ 122C-341 et seq.), in strictness, seems to be 

neither a civil action nor a special proceeding, 
notwithstanding this section. In re Cook, 218 
N.C. 384, 11 S.E.2d 142 (1940). 
Applied in Phil Mechanic Constr. Co. v. 

Haywood, 72 N.C. App. 318, 325 S.E.2d 1 
(1985); In re Dunn, 73 N.C. App. 243, 326 
S.E.2d 309 (1985). 

Stated in In re Clark, 303 N.C. 592, 281 
S.E.2d 47 (1981); VEPCO v. Tillett, 73 N.C. 
App. 512, 327 S.E.2d 2 (1985). 

Cited in Ocean Hill Joint Venture v. North 
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Carolina Dep’t of Environment, Health & Nat- 
ural Resources, 333 N.C. 318, 426 S.E.2d 274 
(1993). 

§ 1-2. Actions. 

An action is an ordinary proceeding in a court of justice, by which a party 
prosecutes another party for the enforcement or protection of a right, the 
redress or prevention of a wrong, or the punishment or prevention of a public 
offense. (C.C.P., s. 2; 1868-9, c. 277, s. 2; Code, s. 126; Rev., s. 347; C.S., s. 392.) 

CASE NOTES 

An inquisition of lunacy is not a civil Health Center, 42 N.C. App. 292, 256 S.E.2d 
action as defined in this section. In re Dunn, 818 (1979). 

239 N.C. 378, 79 S.E.2d 921 (1954). Cited in In re Clark, 303 N.C. 592, 281 
Applied in Phil Mechanic Constr. Co. v. §.E.2d 47 (1981); Charns v. Brown, 129 N.C. 

Haywood, 72 N.C. App. 318, 325 S.E.2d 1 App. 635, 502 S.E.2d 7 (1998), cert. denied, 349 
(1985). N.C. 228, 515 S.E.2d 701 (1998); In re Brooks, 
Quoted in Gillikin v. Gillikin, 248 N.C. 710, 449 N.C. App. 601, 548 S.E.2d 748 (2001). 

104 S.E.2d 861 (1958); In re Albemarle Mental 

§ 1-3. Special proceedings. 

Every other remedy is a special proceeding. (C.C.P., s. 3; Code, s. 127; Rev., 
s, 348; C.S., s. 393.) 

Cross References. — As to special proceed- As to special proceeding in allotment of year’s 
ings generally, see § 1-393. As to special pro- allowance, see § 30-27 et seq. 
ceeding for partition of real estate, see § 46-1. 

CASE NOTES 

What Are Special Proceedings. — Any land, such as ejectment, is not a special pro- 
proceedings which prior to the Code of Civil ceeding. Woodley v. Gilliam, 64 N.C. 649 (1870). 

Procedure might have been commenced by pe- Mandamus to try title to an office is not a 

tition or by motion on notice, such as proceed- __ special proceeding. State ex rel. Howerton v. 
ings for dower, partition and year’s allowance, Tate, 66 N.C. 231 (1872). 
are special proceedings under this section. Tate An inquisition of lunacy is not a special 

v. Powe, 64 N.C. 644 (1870); Felton v. Elhott, 66 proceeding under this section. In re Dunn, 239 
N.C. 195 (1872). N.C. 378, 79 S.E.2d 921 (1954). 

One test of a special proceeding is whether or Applied in Phil Mechanic Constr. Co. v. 
not existing statutes direct a procedure differ- 
ent from the ordinary. Woodley v. Gilliam, 64 Hasmrood oid pCa Appt 18, (325 Edo 

(1985). 
N.C. 649 (1870). Sea ahs PUNT dp C J 
Proceedings in bastardy are special pro- Quoted in N. Jacobi vas: fs es food 

ceedings. State v. McIntosh, 64 N.C. 607 (1870). Cotton Co., 188 N.C. 442, 124 S.E. 756 (1924); 
Proceedings to obtain damages for inju- In re Albemarle Mental Health Center, 42 N.C. 

ries to land caused by erection of a mill are App. 292, 256 S.E.2d 818 (1979). 
special proceedings because made so by the Stated in Ocean Hill Joint Venture v. North 

statute creating a statutory remedy. Sumner v. Carolina Dep't of Environment, Health & Nat- 
Miller, 64 N.C. 688 (1870). ural Resources, 333 N.C. 318, 426 S.E.2d 274 
A petition by an administrator to sell (1993). 

lands for the payments of debts is a special Cited in Gillikin v. Gillikin, 248 N.C. 710, 
proceeding. Hyman v. Jarnigan, 65 N.C. 96 104 S.E.2d 861 (1958); In re Clark, 303 N.C. 
(1871); Badger v. Jones, 66 N.C. 305 (1872). 592, 281 S.E.2d 47 (1981); In re Brooks, 143 
An action to recover the possession of N.C. App. 601, 548 S.E.2d 748 (2001). 
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§ 1-4. Kinds of actions. 

Actions are of two kinds — 
(-Givilk 

CH. 1. CIVIL PROCEDURE §1-6 

(2) Criminal. (C.C.P, s. 4; Code, s. 128; Rev., s. 349; C.S., s. 394.) 

CASE NOTES 

Cited in In re Clark, 303 N.C. 592, 281 
S.E.2d 47 (1981); In re King, 79 N.C. App. 139, 
339 S.E.2d 87 (1986). 

§ 1-5. Criminal action. 

A criminal action is — 
(1) An action prosecuted by the State as a party, against a person charged 

with a public offense, for the punishment thereof. 
(2) An action prosecuted by the State, at the instance of an individual, to 

prevent an apprehended crime against his person or property. (Const., 
art. 4,8. 1; C.C.P, 8/5; Code, s. 129; Rev.,.82350; C:Ss0s., 3953) 

CASE NOTES 

History. — This section worked a significant 
change in the law of the State with its enact- 
ment in the Code of Civil Procedure. Prior to 
that time “all suits prosecuted in the name of 
the State were not necessarily criminal suits as 
distinguished from civil suits — the true test 
being that when the proceeding was by indict- 
ment the suit was criminal, and when by action 
or other mode, though in the name of the State, 
it was a civil suit.” State v. Pate, 44 N.C. 244 

(1853). Hence, a warrant to keep the peace was 
a civil action though brought in the name of the 
State. See State v. Locust, 63 N.C. 574 (1869). 
But this section changed the rule in all such 
cases, the test now being whether the person is 
charged with a public offense or whether the 
action is prosecuted by the State at the instance 
of an individual to prevent an apprehended 
crime against the person or property of the 
individual; in either case the action being a 
criminal proceeding. See Bumgarner vy. 
Corpening, 246 N.C. 40, 97 S.E.2d 427 (1957); 
Barbee v. Edwards, 238 N.C. 215, 77 S.E.2d 646 
(1958): 
An inquisition of lunacy is not a crimi- 

nal action within the meaning of this section. 
In re Dunn, 239 N.C. 378, 79 S.E.2d 921 (1954). 

§ 1-6. Civil action. 

Private Individuals as Prosecutors. — 
No person is regarded as a prosecutor for a 
public offense unless he is so marked on the bill 
of indictment. State v. Lupton, 63 N.C. 483 
(1869). 

Section as Remedy for Defendant’s 
Criminal Acts. — Where alleged acts of defen- 
dant are criminal, plaintiff is not entitled to 
equitable relief in the nature of an injunction, 
but is furnished an adequate remedy by this 
section. Carolina Motor Serv., Inc. v. Atlantic 
C.L.R.R., 210 N.C. 36, 185 S.E. 479, 104 A.L.R. 
1165 (1936). 

Remedy Against Alleged Unconstitu- 
tional Discrimination in Statutes. — By 
prosecuting, under this section, persons doing 
acts allowed by a statute, a remedy against 
alleged unconstitutional discrimination of such 
statute is afforded. Newman v. Watkins, 208 
N.C. 675, 182 S.E. 453 (1935). 

As to proper titles of criminal cases, see 
Larkins v. Murphy, 68 N.C. 381 (1878). 
Applied in In re Dunn, 73 N.C. App. 2438, 326 

S.E.2d 309 (1985). 

Cited in State v. Rumfelt, 241 N.C. 375, 85 
S.E.2d 398 (1955). 

Every other is a civil action. (C.C.P., s. 6; Code, s. 180; Rev., s. 351; C.S., s. 
396.) 

Cross References. — As to form of action, 
see § 1A-1, Rule 2. 
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CASE NOTES 

Stated in VEPCO v. Tillett, 73 N.C. App. 512, Cited in Gillikin v. Gillikin, 248 N.C. 710, 
327 S.E.2d 2 (1985). 104 S.E.2d 861 (1958). 

§ 1-7. When court means clerk. 

In the following sections which confer jurisdiction or power, or impose duties, 
where the words “superior court,” or “court,” in reference to a superior court are 
used, they mean the clerk of the superior court, unless otherwise specially 
stated, or unless reference is made to a regular session of the court, in which 
cases the judge of the court alone is meant. (C.C.P., s. 9; Code, s. 132; Rev., s. 
215 Pei Oppo) deine 6 Wg IS Wig Lagann tel bay =jiola by) 

Cross References. — As to jurisdiction of section and its history, see 1 N.C.L. Rev. 15 
the clerk, see § 1-13. (1923) and 1 N.C.L. Rev. 199 (1923). 
Legal Periodicals. — For discussion of this 

CASE NOTES 

History. — It was pointed out in Brittain v. this. Tillett v. Aydlett, 90 N.C. 551 (1884). 

Mull, 91 N.C. 498 (1884), that the clerk does not This section gives the clerk power to 
exercise power in respect to pleadings and enter a judgment for the recovery of 
practice to any considerable extent in civil money. Bank of N. Wilkesboro v. Wilkesboro 
actions (as distinguished from special proceed- Hotel Co., 147 N.C. 594, 61 S.E. 570 (1908). 
ings) because questions arising in such matters Authority of Assistant Clerk to Tax Cost 

arise mainly in term time when the judge must of Deposition. — An assistant clerk of the 
act directly. This was due to the suspension act, — superior court had the authority to tax the cost 
but since the Crisp act in 1919 the rule is_ of a deposition against a plaintiff who took a 
otherwise. See 1 N.C.L. Rev. 199 (1923). voluntary dismissal of his case before it reached 
As to the power of the legislature to the trial calendar. Thigpen v. Piver, 37 N.C. 

confer jurisdiction upon the clerk, see App. 382, 246 S.E.2d 67, cert. denied, 295 N.C. 
Bank of N. Wilkesboro v. Wilkesboro Hotel Co., 653, 248 S.E.2d 257 (1978). 

147 N.C. 594, 61 S.E. 570 (1908). Jurisdiction under § 26-3 is conferred 
Clerk Acts for Court. — Although the ypon the clerk by virtue of this section. Bank of 

terms “court” and “superior court,” as used in _N_ Wilkesboro v. Wilkesboro Hotel Co., 147 N.C. 
this section, mean the clerk of the court as 594, 61 S.E. 570 (1908). 
indicated, the clerk is given no separate juris- The term “superior court,” as used in 
diction apart from the court itself. Insofar as fg9-mer § 28-81, means clerk of the superior 

civil procedure is concerned, at least, the clerk ourt, Pelletier v. Saunders, 67 N.C. 261 (1872). 
acts as and for the court in the instances Summary Remedy Against Railroad. — 

specified. His acts are performed by the count Under statute providing that a summary rem- 
through him and stand as those of the con # edy by landowners against a railroad for dam- 
not excepted to and reversed or modified on ABORT AEH tol construction Uaay be bectin 

eee es ‘hate ts ik sayicas) prensa either in or out of term by service of petition, it 
eycen pie ag enc, ie Judge, hierar, is proper for the judge to appoint commission- 
procedure is in the court and has its sanction. oedeagittenvidadoif alte eneinelhi aleaiiireitn 

Bee eye ge NC, 32 (1888). term, but where the proceeding is begun in In special proceedings the clerk acts for the ’ 
court in superintending the pleadings, practice evar Sea a sos SORT ian a 
and procedure, and in making all proper orders 
and judgments therein, unless his action is (1887). "a9, ‘ ; 
revised or modified by the judge upon appeal. Execution in Garnishment Proceedings. 
Jones v. Desern, 94 N.C. 32 (1886); Adams v. — In view of this section, when the judgment in 

Howard, 110 N.C. 15, 14 S.E. 648 (1892). garnishment proceedings under former § 1-461 

The clerk represents and is the court andhas was entered up, the execution, which was 
authority to exercise the discretionary powers awarded as a matter of course, could be issued 
conferred for the purpose of decreeing a sale of _ by the clerk without application to the judge. 
a decedent’s estate for the payment of debts. Newberry v. Meadows Fertilizer Co., 206 N.C. 
Indeed, the clerk implies the court in cases like 182, 173 S.E. 67 (1934). 
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Extension of Time to File Complaint. — 
The clerk represents and is the court by virtue 
of this section and has the authority to exercise 
the discretionary powers conferred by § 1A-1, 
Rule 6(b) for the purpose of extending addi- 

CH. 1. CIVIL PROCEDURE §1-11 

tional time in which to file a complaint. Will- 
iams v. Jennette, 77 N.C. App. 283, 335 S.E.2d 
191 (1985). 
Cited in Ward v. Taylor, 68 N.C. App. 74, 314 

S.E.2d 814 (1984). 

ARTICLE 2. 

General Provisions. 

§ 1-8. Remedies not merged. 

Where the violation of a right admits both of a civil and a criminal remedy, 
the right to prosecute the one is not merged in the other. (C.C.P., s. 7; Code, s. 
131; Revise353:-C.52, s..398:) 

CASE NOTES 

Propriety of Summons Upheld. — In view 
of this section, it was proper to serve a sum- 
mons and order of arrest upon defendant while 
he was confined in jail upon his failure to give 
an appearance bond to answer for a secret 

criminal assault. White v. Underwood, 125 N.C. 
25, 34 S.E. 104 (1899). 

Cited in Scales v. Wachovia Bank & Trust 
Co., 195 N.C. 772, 143 S.E. 868 (1928). 

§ 1-9: Repealed by Session Laws 1967, c. 954, s. 4. 

Cross References. — For present provision 
relating to one form of action, see § 1A-1, Rule 

Ma 

§ 1-10. Plaintiff and defendant. 

In civil actions the party complaining is the plaintiff, and the adverse party 
the defendant. (C.C.P., s. 13; Code, s. 184; Rev., s. 355; C.S., s. 400.) | 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 469. 

§ 1-11. How party may appear. 

_ Aparty may appear either in person or by attorney in actions or proceedings 
in which he is interested. (C.C.P., s. 423; Code, s. 109; Rev., s. 356; C.S., s. 401.) 

Legal Periodicals. — For note on the right 
to defend pro se, see 48 N.C.L. Rev. 678 (1970). 

CASE NOTES 

The right to appear in actions either in 
person or by attorney is alternative, and a 
party has no right to “appear” both by himself 
and by counsel. Hamlin v. Hamlin, 302 N.C. 
478, 276 S.E.2d 381 (1981). 
A party has the right to appear in propria 

persona or, in the alternative, by counsel. There 

is no right to appear both in propria persona 
and by counsel. State v. Parton, 303 N.C. 55, 
277 S.E.2d 410 (1981). 
A party has the right to appear in propria 

persona or by counsel, but this right is alterna- 
tive. State v. Phillip, 261 N.C. 263, 184 S.E.2d 
386, cert. denied, 377 U.S. 1003, 84S. Ct. 1939, 
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12 L. Ed. 2d 1052, rehearing denied, 379 U.S. 
874, 85S. Ct. 28, 13 L. Ed. 2d 83 (1964). 

This right is alternative. A party has no right 
to appear both by himself and by counsel, nor 
should he be permitted ex gratia to do so. 
Abernethy v. Burns, 206 N.C. 370, 173 S.E. 899 
(1934). See also, McClamroch v. Colonial Ice 
Co., 217 N.C. 106, 6 S.E.2d 850 (1940). 
No Right to Appear in Person and by 

Counsel at Same Time. — This section sim- 
ply means that a litigant may not appear both 
in propria persona and by counsel at one and 
the same time. It cannot be construed to mean 
that he may not first appear in person and then 
later appear through counsel. Thus, a litigant 
who elects to employ counsel at any stage of the 
proceedings may not be deprived of his coun- 
sel’s services for the reason that he theretofore 
appeared in person. New Hanover County v. 
Sidbury, 225 N.C. 679, 36 S.E.2d 242 (1945). 
A party may not actively participate in 

trial proceedings when he is represented 
by counsel. Moorefield v. Garrison, 464 F. Supp. 
892 (W.D.N.C. 1979). 
No Right Under U.S. Const., Amend. VI 

to Serve as Co-Counsel. — While defendant 
had the right to appear either in propria per- 
sona or by counsel, defendant had_no right 
under U.S. Const., Amend. VI to serve as co- 
counsel with his court-appointed attorney. 
State v. Parton, 303 N.C. 55, 277 S.E.2d 410 
(1981), overruled on other grounds, in State v. 
Freeman, 314 N.C. 432, 333 S.E.2d 748 (1985). 
Counsel must be provided for defen- 

dants unable to employ counsel unless the 
right is competently and intelligently waived. 
State v. Alston, 272 N.C. 278, 158 S.E.2d 52 
(1967). 
The constitutional right to counsel does 

not justify forcing counsel upon an ac- 
cused who wants none. State v. Alston, 272 
N.C, 278, 158 S.E.2d 52 (1967). 
Pro Se Appearance of Defendant in 

Criminal Case. — A party is entitled to appear 

ART. 2. GENERAL PROVISIONS §1-13 

in propria persona; hence, when a defendant 
insisted upon this right, notwithstanding his 
ability to employ counsel and the efforts of the 
trial judge to assign him counsel, it could not be 
successfully argued on appeal that he was prej- 
udiced by the actions of the trial court in failing 
to provide him with counsel and in permitting 
him wide latitude in the introduction of evi- 
dence. State v. Pritchard, 227 N.C. 168, 41 
S.E.2d 287 (1947). 

Effect of Appearance Pro Se. — Where 
defendant appeared pro se, the trial court did 
not err in allowing the admission of evidence to 
which defendant offered no objection at the 
time of its admission and in failing to warn 
defendant of his right against self-incrimina- 
tion when defendant offered to testify in his 
own behalf. State v. Lashley, 21 N.C. App. 83, 
203 S.E.2d 71 (1974). 
Party Must Appear When Specifically 

Ordered. — Trial court did not err by refusing 
to recognize defendant’s appearance through 
counsel as sufficient to satisfy requirement of 
show cause order which required him to appear 
in court; party's personal presence is required if 
he is specifically ordered to appear. Cox v. Cox, 
92 N.C. App. 702, 376 S.E.2d 13 (1989). 
Absent Court Order Party to Civil Ac- 

tion Not Required to Appear. — No statute, 
rule of court or decision mandates the presence 
of a party to a civil action or proceeding at the 
trial or at a hearing in connection with the 
action or proceeding, unless the party is specif- 
ically ordered to appear. Hamlin v. Hamlin, 302 
N.C. 478, 276 S.E.2d 381 (1981). 
Applied in State v. Grooms, 353 N.C. 50, 540 

S.E.2d 713 (2000), cert. denied, — U.S. —, 122 
S. Ct. 98, 151 L. Ed. 2d 54 (2001). 

Stated in Henderson v. Henderson, 232 N.C. 
1, 59 S.E.2d 227 (1950). 
Cited in County of Buncombe v. Penland, 

206 N.C. 299, 173 S.E. 609 (1934); In re Taylor, 
229 N.C. 297, 49 S.E.2d 749 (1948). 

§ 1-12: Repealed by Session Laws 1967, c. 954, s. 4. 

§ 1-13. Jurisdiction of clerk. 

The clerk of the superior court has jurisdiction to hear and decide all 
questions of practice and procedure and all other matters over which jurisdic- 
tion is given to the superior court, unless the judge of the court or the court at 
a regular session is expressly referred to. (C.C.P., s. 108; Code, s. 251; Rev., s. 
358; C.S., s. 403; 1971; c. 381, s, 12.) 

Cross References. — As to construction of Legal Periodicals. — For discussion of this 
references to the superior court to refer to the 
clerk thereof, see § 1-7. 

section and its history, see 1 N.C.L. Rev. 199 
(1923). 
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CASE NOTES 

History. — This section was passed in 1868 
as a part of the Code of Civil Procedure. It was 
a part of the scheme to simplify procedure and 
speed up litigation so that justice could be had 
much sooner and at less expense than was 
formerly possible. But due to the depressed 
financial conditions brought about by the Civil 
War, the people were not desirous of a more 
speedy system of procedure, for the reason that 
in actions for debts the unfortunate litigants 
might have more time in which to improve their 
financial conditions so that they might be able 
to discharge the judgments. Under pressure of 
such demand the legislature passed in the 
same year what is known as the “Bachelor Act,” 
which suspended the operation of certain por- 
tions of the Code of Civil Procedure tempo- 
rarily. The legislature of 1870 made the suspen- 
sion more permanent by providing that the act 
should remain in force until otherwise pro- 
vided. The suspension act became Chapter 18 
of Battle’s revisal, was incorporated in the Code 
of 1883 as Chapter 10 of the Code of Civil 
Procedure, was carried forward in subsequent 
revisals (see Bynum v. Powe, 97 N.C. 374, 2 
S.E. 170 (1887), and remained in force until 
1919, when the legislature passed what is 
known as the “Crisp Act,” restoring the sus- 
pended provisions of the Code of Civil Proce- 
dure. See Campbell v. Campbell, 179 N.C. 418, 
102 S.E. 737 (1920); 1 N.C.L. Rev. 199 (1923). 
The suspension act was chiefly directed at 

the portions of the Code of Civil Procedure 
which gave the clerk of the superior court 
power to decide questions of practice, procedure 
and other such matter out of term time. Hence 
this section was modified by the act. To prevent 
this section from operating in the class of cases 
named above, the act provided that the sum- 
mons in all civil actions should be made return- 
able to the court in term time and that ques- 
tions of pleading, practice and procedure 
should be determined during term time only. 
Therefore in such cases the operation of this 
section was totally suspended. But the suspen- 
sion act did not affect special proceedings, and 
in such cases the clerk continued to exercise the 
power hereby conferred upon him, except as 
such authority may have been modified or af- 
fected by subsequent statutes. Brittain v. Mull, 
91 N.C. 498 (1884); Jones v. Desern, 94 N.C. 32 
(1886); Warden v. McKinnon, 94 N.C. 378 
(1886). 

With the passage of the Crisp Act this section 
is in full force and effect. See Campbell v. 
Campbell, 179 N.C. 413, 102 S.E. 737 (1920). 
Constitutionality of Suspension Act. — 

The constitutionality of the suspension act was 
attacked in McAdoo v. Benbow, 63 N.C. 461 
(1869), upon the ground that the Constitution 
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required the clerk to hear and decide all ques- 
tions of practice and procedure, but it was held 
that the Constitution made no such provision 
and that the legislature had power thereunder 
to make such regulations. Although there was 
one dissent to the holding, it became univer- 
sally recognized as law until the Crisp Act of 
1919. Bynum v. Powe, 97 N.C. 374, 2 S.E. 170 
(1887). 
Nature of Clerk’s Power. — In exercising 

the jurisdiction herein conferred, the clerk is no 
more than a servant of the court, subject to its 
supervision in the manner provided elsewhere 
by statute. Brittain v. Mull, 91 N.C. 498 (1884); 
Maxwell v. Blair, 95 N.C. 317 (1886); Turner v. 

Holden, 109 N.C. 182, 13 S.E. 731 (1891). 
Jurisdiction is conferred upon the court, and 

not upon the clerk, who is merely an instru- 
ment in performing his functions. Thus there is 
no divided jurisdiction between the clerk and 
the judge, but they both function as officials of 
the same court exercising but one jurisdiction. 
McAdoo v. Benbow, 63 N.C. 461 (1869); Jones v. 

Desern, 94 N.C. 32 (1886). 

Power as to Equitable Relief. — The Code 
of Civil Procedure does not give the clerk power 
to make an order granting affirmative equita- 
ble relief. Equitable relief must be set up in the 
answer as a defense and then the clerk has 
power to hear all questions herein permitted. 
See Bragg v. Lyon, 93 N.C. 151 (1885); Vance v. 
Vance, 118 N.C. 864, 24 S.E. 768 (1896). 

Duties of Clerk. — Regularly, in special 
proceedings (and since the act of 1919 in all 
proceedings) the pleadings should be made up 
and perfected by the clerk, acting as and for the 
court. Indeed, he so makes all the orders and 
judgments in the course of the proceeding, 
except in some exceptional respects, otherwise 

expressly provided for. Brittain v. Mull, 91.N.C. 
498 (1884); Wharton v. Wilkerson, 92 N.C. 407 
(1885); Loftin v. Rouse, 94 N.C. 508 (1886). 

The court in term should not do more than to 
direct the clerk to perfect the pleadings and to 
allow or disallow amendment according to law. 
If the clerk should proceed and make decisions 
of questions of law, with which a party should 
be dissatisfied, such party might appeal, and in 
that way the decision of the judge would be- 
come that of the court. It was the duty of the 
clerk to make all proper orders of reference, as 
well as other orders and judgments in the 
course of the proceeding. If he should err in 
such respect, an appeal might be taken as 
indicated above. Loftin v. Rouse, 94 N.C. 508 
(1886). 

It was not the duty of the judge in term, after 
the issues were tried, there being no question of 
law to be decided, to direct the clerk what to do, 

or to make an order remanding the case to the 
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clerk. The latter ought to have proceeded with- 
out an order and heard and determined the 
case upon its merits, subject to the right of 
appeal to the judge. Brittain v. Mull, 94 N.C. 
595 (1886). 

Effect of Failure of Clerk to Decide 
Questions. — The Supreme Court was not 
authorized to decide the questions of law pre- 
sented by the pleadings and the issues of fact 
found by the jury where they had not been 
decided by the clerk, acting for the court, and, 
upon appeal, by the judge, as it was the duty of 
the clerk, acting for the court, to decide what- 
ever question might be presented, and to make 
all proper orders. Brittain v. Mull, 94 N.C. 595 
(1886). 
De Novo Appeal of Clerk’s Rulings. — 

Upon appeal from the rulings of the clerk, in 
vacation, upon procedural motions in pending 
civil actions, the jurisdiction of the superior 
court is not derivative; rather, the judge hears 
the matter de novo. Cody v. Hovey, 219 N.C. 
369, 14 S.E.2d 30 (1941). 
Amendments After Joinder of Issues. — 

Where, in special proceedings, the pleadings 
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are made up before the clerk, and upon joinder 
of issues are transferred to the court in term, 

the judge has power to allow amendments, or 
he may stay the trial and remand the papers to 
the clerk in order that he may consider a 
motion to amend. Loftin v. Rouse, 94 N.C. 508 

(1886). 
Order of Remand Not Appealable. — An 

order remanding the papers to the clerk, in 
order that he may hear a motion to amend the 
pleadings, to the end that an account should be 
taken, is interlocutory and does not impair a 
substantial right; hence, it cannot be appealed 
from. Loftin v. Rouse, 94 N.C. 508 (1886). 
Proceedings to obtain partition, dower 

and the like are special proceedings. Jones v. 
Desern, 94 N.C. 32 (1886). 
A proceeding by creditors to compel an 

administrator to an account and payment of the 
debts of the estate is a. special proceeding. 
Brittain v. Mull, 91 N.C. 498 (1884); Warden v. 
McKinnon, 94 N.C. 378 (1886). 
The granting of a warrant of attachment 

was a special proceeding. Cushing v. Styron, 
104 N.C. 338, 10 S.E. 258 (1889). 

SUBCHAPTER IT. LIMITATIONS. 

ARTICLE 3. 

Limitations, General Provisions. 

§ 1-14: Repealed by Session Laws 1967, c. 954, s. 4. 

§ 1-15. Statute runs from accrual of action. 

(a) Civil actions can only be commenced within the periods prescribed in 
this Chapter, after the cause of action has accrued, except where in special 
cases a different limitation is prescribed by statute. 

(b) Repealed by Session Laws 1979, c. 654, s. 3. 
(c) Except where otherwise provided by statute, a cause of action for 

malpractice arising out of the performance of or failure to perform professional 
services shall be deemed to accrue at the time of the occurrence of the last act 
of the defendant giving rise to the cause of action: Provided that whenever 
there is bodily injury to the person, economic or monetary loss, or a defect in 
or damage to property which originates under circumstances making the 
injury, loss, defect or damage not readily apparent to the claimant at the time 
of its origin, and the injury, loss, defect or damage is discovered or should 
reasonably be discovered by the claimant two or more years after the 
occurrence of the last act of the defendant giving rise to the cause of action, suit 
must be commenced within one year from the date discovery is made: Provided 
nothing herein shall be construed to reduce the statute of limitation in any 
such case below three years. Provided further, that in no event shall an action 
be commenced more than four years from the last act of the defendant giving 
rise to the cause of action: Provided further, that where damages are sought by 
reason of a foreign object, which has no therapeutic or diagnostic purpose or 
effect, having been left in the body, a person seeking damages for malpractice 
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may commence an action therefor within one year after discovery thereof as 
hereinabove provided, but in no event may the action be commenced more than 
10 years from the last act of the defendant giving rise to the cause of action. 
(C.C.Po"s. 17; Code. Ss, 138: Rev., 5.360; C:S:,:s405; 1967, c954, su3sr 197 Itc 
1157 srisl 975. 2ndksess 62977 ss. 1, 2)1979. cy 6b4. 623!) 

Cross References. — For provision cover- 
ing subject matter similar to that of repealed 
subsection (b) of this section, which related to 
accrual of causes of action for personal injury or 
physical damage to property in cases other 
than those covered by subsection (c) of this 
section, see § 1-52(16). As to pleading of affir- 

mative defenses, including statute of limita- 
tions, see § 1A-1, Rule 8. As to the three-year 
limitations period during which any govern- 
mental agency entering into a contract which is 
or has been the subject of a conspiracy prohib- 
ited by § 75-1 or § 75-2 shall have a right of 

action for damages, see § 133-28. 
Legal Periodicals. — For case law survey 

as to replies and pleadings of statute of limita- 
tions, see 45 N.C.L. Rev. 829 (1967). 

For note on when a cause of action accrues for 
limitations purposes in medical malpractice — 
the discovery rule, see 6 Wake Forest Intra. L. 
Rev. 532 (1970). 

For article, “Statutes of Limitations in the 
Conflict of Laws,” see 52 N.C.L. Rev. 489 (1974). 

For comment, “Medical Malpractice in North 
Carolina,” see 54 N.C.L. Rev. 1214 (1976). 

For survey of 1976 case law on torts, see 55 
N.C.L. Rev. 1088 (1977). 

For note on the interaction between North 
Carolina’s wrongful death statute and its stat- 
ute of limitations for not readily apparent per- 
sonal injuries or. product defects, see 13 Wake 
Forest L. Rev. 543 (1977). 

For survey of 1978 law on taxation, see 57 
N.C.L. Rev. 1142 (1979). 

For survey of 1982 law relating to constitu- 
tional law, see 61 N.C.L. Rev. 1052 (1983). 

For survey of 1982 law on torts, see 61 N.C.L. 
Rev. 1225 (1983). 

For note on statute of limitations accrual in 

attorney malpractice actions, in light of Thorpe 
v. DeMent, 69 N.C. App. 355, 317 S.E.2d 692, 
aff'd per curiam, 312 N.C. 488, 322 S.E.2d 777 
(1984), see 20 Wake Forest L. Rev. 1017 (1984). 

For note, “Black v. Littlejohn: A New Discov- 
ery Formula for Non-apparent Injuries Under 
the Professional Malpractice Statute of Limita- 
tions,” see 64 N.C.L. Rev. 1438 (1986). 

For article, “The American Medical Associa- 
tion vs. The American Tort System,” see 8 
Campbell L. Rev. 241 (1986). 

For survey of North Carolina construction 
law, with particular reference to statutes of 
limitation and repose, see 21 Wake Forest L. 
Rev. 633 (1986). 

For note, “Stallings v. Gunter: The North 
Carolina Court of Appeals Bids Farewell to the 
Medical Malpractice Statute of Repose,” see 69 
N.C.L. Rev. 1399 (1991). 

For comment, “Adult Survivors of Childhood 
Sexual Abuse and Statutes of Limitations: A 
Call for Legislative Action,” see 26 Wake Forest 
L. Rev. 1245 (1991). 

For article, “The Learned Profession Exemp- 
tion of the North Carolina Deceptive Trade 
Practices Act: The Wrong Bright Line?,” see 15 
Campbell L. Rev. 223 (1998). 

For survey, “Let Truth Be Their Devise: 
Hargett v. Holland and the Professional Mal- 
practice Statute of Repose,” see 73 N.C.L. Rev. 
2209 (1995). 

For note, “Do You Need ‘Will Insurance?’ Let 
the Testator Beware — Hargett v. Holland,” see 
21 N.C. Cent. L.J. 353 (1995). 

For comment, “Creating the Legal Monster: 
The Expansion and Effect of Legal Malpractice 
Liability in North Carolina”, see 18 Campbell 
L. Rev. 121 (1996). 

CASE NOTES 

I. In General. 
Il. Malpractice. 

I. IN GENERAL. 

Editor’s Note. — Some of the cases cited 
below were decided prior to enactment of former 
subsection (b) of this section, now replaced by 
§ 1-52(16), and subsection (c) of this section. 

Section Is Constitutional. — Square D. 
Co. v. C. J. Kern Contractors, 70 N.C. App. 30, 
318 S.E.2d 527 (1984), aff’d, 76 N.C. App. 656, 
334 S.E.2d 63 (1985). 
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This statute, as applied in legal malpractice 
case, does not violate the federal constitution or 
the state constitution. Garrett v. Winfree, 120 
N.C. App. 689, 463 S.E.2d 411 (1995). 

Constitutionality of Subsection (c). — 
Even if subsection (c) of this section may be 
vague as to certain classes of occupations be- 
cause it fails to define “malpractice” or “profes- 
sional services,” it was not vague as to defen- 
dant doctor and hospital. Where a term such as 
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“malpractice” or “professional service” has been 
used over such a lengthy period of time that its 
usage has given the term well-defined contours, 
such a term will not be found inadequate. 
Roberts v. Durham County Hosp. Corp., 56 N.C. 
App. 533, 289 S.E.2d 875 (1982), aff’d, 307 N.C. 
465, 298 S.E.2d 384 (1983). 

Subsection (c) of this section does not violate 
the federal constitutional guarantees of equal 
protection and the North Carolina Constitu- 
tion’s equal protection provision prohibiting ex- 
clusive emoluments contained in N.C. Const., 
Art. 1, § 32, because it is rationally related to 
maintaining sufficient medical treatment in 
this State. Roberts v. Durham County Hosp. 
Corp., 56 N.C. App. 533, 289 S.E.2d 875 (1982), 
aff'd, 307 N.C. 465, 298 S.E.2d 384 (1983). 

Subsection (c) of this section is not unconsti- 
tutional. Walker v. Santos, 70 N.C. App. 623, 
320 S.E.2d 407 (1984). 

Section 1-50(5) and this section are not 
unconstitutional as being violative of the 
open courts provision of the State Constitu- 
tion and the equal protection clauses of the 
state and federal Constitutions. Square D Co. v. 
C.J. Kern Contractors, 314 N.C. 423, 334 
S.E.2d 63 (1985). 

Retroactivity of Section. — This section 
did not affect litigation pending when it was 
ratified. Nationwide Mut. Ins. Co. v. Weeks- 
Allen Motor Co., 18 N.C. App. 689, 198 S.E.2d 
88 (1973). 

The 1971 amendment, adding former subsec- 
tion, (b) of this section, and the 1975 amend- 
ment, adding subsection (c) of this section, did 
not apply retroactively to revive actions already 
barred at common law, nor affect pending liti- 
gation. They would, however, apply to those 
cases which had not yet accrued, or which 
accrued within three years immediately pre- 
ceding the effective date of the amendments. 
Ballenger v. Crowell, 38 N.C. App. 50, 247 
S.E.2d 287 (1978). 

This section applies to actions wherein 
formal pleadings are required to be filed 
and not to proceedings in the nature of a 
controversy without action upon an agreed 
statement of facts for the distribution of funds 
arising from a foreclosure sale. In re Gibbs, 205 
N.C. 312, 171 S.E. 55 (1933). 

“Special Cases” Where Different Limita- 
tion Prescribed. — The only “special case” in 
respect to torts “where a different limitation is 
prescribed by statute” is contained in the three- 
year statute, § 1-52. This “different limitation” 

relates only to actions grounded on allegations 
of fraud or mistake. Lewis v. Shaver, 236 N.C. 
510, 73 S.E.2d 320 (1952). 

Section Not Statute of Presumptions. — 
Now we have no statute of presumptions. This 
section prescribes a statute of limitations only. 
George W. Helm Co. v. Griffin, 112 N.C. 356, 16 
S.E. 1023 (1893). 

ART. 3. LIMITATIONS, GENERAL PROVISIONS 
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The purpose of a statute of limitations is 
to afford security against stale demands, not to 
deprive anyone of his just rights by lapse of 
time. Congleton v. City of Asheboro, 8 N.C. App. 
571, 174 S.E.2d 870 (1970). 

Statutes of limitations are inflexible and 
unyielding. They operate inexorably without 
reference to the merits of plaintiff’s cause of 
action. They are statutes of repose, intended to 
require that litigation be initiated within the 
prescribed time or not at all. Congleton v. City 
of Asheboro, 8 N.C. App. 571, 174 S.E.2d 870 
(1970). 
Vested Right to Rely on Statute. — The 

statute of limitations operates to vest a defen- 
dant with the right to rely on the statute of 
limitations as a defense. Congleton v. City of 
Asheboro, 8 N.C. App. 571, 174 S.E.2d 870 
(1970); Callahan v. Rodgers, 89 N.C. App. 250, 
365 S.E.2d 717 (1988). 
The court has no discretion when con- 

sidering whether a claim is barred by the 
statute of limitations. Congleton v. City of 
Asheboro, 8 N.C. App. 571, 174 S.E.2d 870 
(1970); Callahan v. Rodgers, 89 N.C. App. 250, 
365 S.H.2d 717 (1988). 
Necessity of Pleading Statute. — A stat- 

ute of limitations is not available as a defense 
or bar to an action unless it is pleaded, nor can 
it be raised, ordinarily, by motion to dismiss. 
Iredell County v. Crawford, 262 N.C. 720, 138 
S.E.2d 539 (1964). 

Unless a statute of limitations is annexed to 
the cause of action itself, the bar of limitation 
must be affirmatively pleaded in order to be 
available as a defense. Overton v. Overton, 259 

N.C. 31, 129 S.E.2d 593 (1963). 
As to necessity of pleading the statute of 

limitations, see also Pegram v. Stoltz, 67 N.C. 
144 (1872); Guthrie v. Bacon, 107 N.C. 337, 12 

S.E. 204 (1890); Randolph v. Randolph, 107 
N.C. 506, 12 S.E. 374 (1890); Albertson v. Terry, 
109 N.C. 8, 13 S.E. 713 (1891); King v. Powell, 
127 N.C. 10, 37 S.E. 62 (1900); Pipes v. North 
Carolina Mica Mineral & Lumber Co., 132 N.C. 
612, 44 S.E. 114 (1903); Brannock v. Fletcher, 
271 N.C. 65, 155 S.E.2d 532 (1967). 
For cases holding that the statute of 

limitations must be raised in the answer, 
see Green v. North Carolina R.R., 73 N.C. 524 

(1875); Kahnweiler v. Anderson, 78 N.C. 1383 

(1878); Long v. Bank of Yanceyville, 81 N.C. 41 
(1879); Bacon v. Berry, 85 N.C. 124 (1881); King 
v. Powell, 127 N.C. 10, 37 S.E. 62 (1900); 
Oldham v. Rieger, 145 N.C. 254, 58 S.E. 1091 

(1907); Moody v. Wike, 170 N.C. 541, 87 S.E. 
350 (1915); Logan v. Griffith, 205 N.C. 580, 172 
S.E. 348 (1934); Lewis v. Shaver, 236 N.C. 510, 
73 S.E.2d 320 (1952); Reid v. Holden, 242 N.C. 
408, 88 S.E.2d 125 (1955); Stamey  v. 
Rutherfordton Elec. Membership Corp., 249 
N.C. 90, 105 S.E.2d 282 (1958); Elliott v. Goss, 
250 N.C. 185, 108 S.E.2d 475 (1959); Iredell 
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County v. Crawford, 262 N.C. 720, 138 S.E.2d 
539 (1964). 
Burden of Proof on Plaintiff When Stat- 

ute Pleaded. — Where the statute of limita- 
tions has been pleaded, the burden is on plain- 
tiff to show that his cause of action against 
defendant accrued within three years prior to 
the institution of the suit. State v. Cessna 
Aircraft Corp., 9 N.C. App. 557, 176 S.E.2d 796 
(1970). 

In general a cause of action accrues as 
soon as the right to institute and maintain 
a suit arises. Thurston Motor Lines v. General 
Motors Corp., 258 N.C. 323, 128 S.E.2d 413 
(1962); North Carolina State Ports Auth. v. 
Lloyd A. Fry Roofing Co., 32 N.C. App. 400, 232 
S.E.2d 846 (1977), aff'd, 294 N.C. 73, 240 
S.E.2d 345 (1978); Penley v. Penley, 314 N.C. 1, 
332 S.E.2d 51 (1985). 

The statute of limitations cannot begin to run 
against an aggrieved party who under no cir- 
cumstances could have maintained an action at 
the time the wrongful act was committed until 
that aggrieved party becomes entitled to main- 
tain an action. Williams v. GMC, 393 F. Supp. 
387 (M.D.N.C. 1975), aff'd, 538 F.2d 327 (4th 
Cir. 1976); Raftery v. Wm. C. Vick Constr. Co., 
291 N.C. 180, 230 S.E.2d 405 (1976). 

Generally, a cause of action accrues to an 
injured party so as to start the running of the 
statute of limitations when he is at liberty to 
sue, being at that time under no disability. 
Raftery v. Wm. C. Vick Constr. Co., 291 N.C. 
180, 230 S.E.2d 405 (1976). 
A cause of action generally accrues and the 

statute of limitations begins to run whenever a 
party becomes liable to an action, if at such 
time the demanding party is under no disabil- 
ity. In no event can a statute of limitations 
begin to run until plaintiff is entitled to insti- 
tute an action. City of Reidsville v. Burton, 269 
N.C. 206, 152 S.E.2d 147 (1967). 

In no event can a statute of limitations begin 
to run until plaintiff is entitled to institute an 
action. Ordinarily, the period of the statute of 
limitations begins to run when the plaintiff’s 
right to maintain an action for the wrong al- 
leged accrues. Bolick v. American Barmag 
Corp., 54 N.C. App. 589, 284 S.E.2d 188 (1981), 
modified on other grounds, 306 N.C. 364, 293 
S.E.2d 415 (1982). 
An action based on personal injury must be 

commenced within three years of the date on 
which the claim accrued. For purposes of per- 
sonal injury, the claim is deemed to have ac- 
crued when the injury became or should have 
become apparent to the claimant. Everhart v. 
Sowers, 63 N.C. App. 747, 306 S.E.2d 472 
(1983), overruled on other grounds, Hazelwood 
v. Bailey, 339 N.C. 578, 453 S.E.2d 522 (1995). 

Plaintiff’s complaint accrued as soon as the 
right to institute and maintain suit arose which 
was at the time of the 1994 conveyance between 
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county and nonprofit hospital where the plain- 
tiff sought (1) a declaratory judgment as to the 
constitutionality of legislation governing con- 
veyances, (2) a declaratory judgment upon the 
validity of a conveyance between two other 
parties, and (3) to enjoin a conveyance between 
two other parties. Hamlet HMA, Inc. v. Rich- 
mond County, 138 N.C. App. 415, 531 S.E.2d 
494 (2000). 
Imprisonment Does Not Toll Statute. — 

Imprisonment is not a disability that tolls the 
running of the statute of limitations. Small v. 
Britt, 64 N.C. App. 533, 307 S.E.2d 771 (1983). 
The cause of action ordinarily accrues 

when the wrong is complete, even though 
the injured party did not then know the wrong 
had been committed. Raftery v. Wm. C. Vick 
Constr. Co., 291 N.C. 180, 230 S.E.2d 405 
(1976); Bolick v. American Barmag Corp., 54 
N.C. App. 589, 284 S.E.2d 188 (1981), modified 
on other grounds, 306 N.C. 364, 293 S.E.2d 415 
(1982). 
Exception for Fraud or Mistake. — A 

cause of action accrues and the statute of limi- 
tations begins to run whenever a party becomes 
liable to an action, if at such time the demand- 
ing party is under no disability. This rule is 
subject to certain exceptions, such as torts 
grounded on fraud or mistake. Matthieu v. 
Piedmont Natural Gas Co., 269 N.C. 212, 152 
S.E.2d 336 (1967). 
Notice of Cause of Action. — Trial court 

erred by dismissing plaintiff’s action on the 
grounds that it was barred by the statute of 
limitations where plaintiff argued that because 
of action accrued on the last date he was 
treated by defendant but defendant argued 
that plaintiff’s cause of action accrued when 
the other doctor told plaintiff that defendant 
“should be hung up by the balls”, and whether 
this statement was sufficient to charge plaintiff 
with notice that he had a cause of action was 
not so clear that it could be decided as a matter 
of law. Hatem v. Bryan, 117 N.C. App. 722, 453 
S.E.2d 199 (1995). 

Statute of limitations begins to run from 
discovery of fraud or from time it should 
have been discovered in the exercise of rea- 
sonable diligence. Hyde v. Taylor, 70 N.C. App. 
523, 320 S.E.2d 904 (1984). 

If there is no claim or cause of action, 
the statute will not run. This principle is 
recognized by this section and there is nothing 
in § 1-49 which conflicts with it. Miller v. 

Shoaf, 110 N.C. 319, 14 S.E. 800 (1892). 
When the statute starts to run, it contin- 

ues until stopped by appropriate judicial 
process. Speas v. Ford, 253 N.C. 770, 117 
S.E.2d 784 (1961); B-W Acceptance Corp. v. 
Spencer, 268 N.C. 1, 149 S.E.2d 570 (1966). 
Running of Statute Not Postponed by 

Mere Lack of Knowledge. — Mere lack of 
knowledge of the facts constituting a cause of 
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action in tort, in the absence of fraudulent 
concealment of facts by the tort-feasor, does not 
postpone the running of the statute. Lewis v. 
Shaver, 236 N.C. 510, 73 S.E.2d 320 (1952). 
When Statute Begins to Run Against 

Remainderman. — Ordinarily the statute of 
limitations does not begin to run against the 
rights of a remainderman to maintain an action 
to recover possession of land until after the 
expiration of the life estate. However, a 
remainderman is not required to wait until 
after the expiration of the life estate to bring an 
action to quiet title or otherwise protect his 
interest. Walston v. Applewhite & Co., 237 N.C. 
419, 75 S.E.2d 138 (1953). 
Continuing or Recurring Damages. — 

When the basis of the cause of action produces 
continuing or recurring damages, the cause of 
action accrues at the time damages are first 
sustained, the subsequent damages being 
merely in aggravation of the original damages 
and not being essential to the cause of action. 
Matthieu v. Piedmont Natural Gas Co., 269 
N.C. 212, 152 S.E.2d 336 (1967). 
Accrual of Cause of Action for Negligent 

Injury. — Unless tolled by disability or the 
fraudulent concealment of the cause of action, a 
cause of action for negligent injury ordinarily 
accrues when the wrong giving rise to the right 
to sue is committed, even though the damages 
at that time are nominal, without regard to the 
time when consequential injuries are discov- 
ered or should have been discovered. Shearin v. 
Lloyd, 246 N.C. 363, 98 S.E.2d 508 (1957); Ford 
Motor Credit Co. v. Minges, 473 F.2d 918 (4th 
Cir. 1973). 
Promissory Note Payable on Demand. — 

The statute of limitations on an action on a 
promissory note payable on demand begins to 
run from the date of the execution of the note. 
Wells v. Barefoot, 55 N.C. App. 562, 286 S.E.2d 
625 (1982). 

Effect of Partial Payment on Promissory 
Note. — The limitations period on an action on 
a promissory note will begin anew when a 
partial payment is made by the debtor before 
the limitations period has expired, nothing else 
appearing. Wells v. Barefoot, 55 N.C. App. 562, 
286 S.E.2d 625 (1982). 
Agreement to Make Refund. — Where one 

pays another upon a debt which is uncertain in 
amount and takes an acknowledgment to a 
refund if overpaid, the statute does not begin to 
run against the agreement to refund until after 
the amount of overpayment is ascertained. 
Falls v. McKnight, 14 N.C. 421 (1832). 
Where a party dies pending action, the 

statute of limitations begins to run from the 
date of the appointment of the administrator, 
and the plea of the statute must be set up in the 
answer. Lynn v. Lowe, 88 N.C. 478 (1883). 
Section Not Applicable to Negligent Ad- 

vice Rendered by Insurance Agent. — A 
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cause of action based on negligent advice ren- 
dered by an insurance agent does not involve 
professional malpractice, and the appropriate 
statute of limitations is the three-year period of 
§ 1-52(5), not this section. Pierson v. Buyher, 

330 N.C. 182, 409 S.E.2d 903 (1991). 
Defendant administrator, assuming to 

act as plaintiff’s agent in collection and 
application of rents, cannot plead the statute 
of limitations unless there was a demand anda 
refusal, and then only from the time thereof. 
Shuffler v. Turner, 111 N.C. 297, 16 S.E. 417 

(1892). 
Cause of action against the guarantor 

on a note accrues upon the maturity of the 
note and the failure of the maker to pay same 
according to its tenor. Hall v. Hood, 208 N.C. 59, 
179:S2B3i27 (1935); 
Accrual of Subrogation Action. — As 

plaintiff insured was not entitled to institute its 
subrogation action against defendant insurer 
until the Industrial Commission’s final deter- 
mination, its subrogation action against defen- 
dant accrued on that date. Nationwide Mut. 
Ins. Co. v. American Mut. Liab. Ins. Co., 89 N.C. 

App. 299, 365 S.E.2d 677 (1988). 
Overflowing Sewage. — Where a munici- 

pal corporation constructed a sewer system 
which emptied quantities of raw sewage into a 
stream, which matter was periodically washed 
upon contiguous lands by freshets, in an action 
against the city by the owner of the land all 
damages to the land based on trespass occur- 
ring prior to three years before the institution 
of the action were barred by the three-year 
statute of limitations under this section and 
§ 1-52. Lightner v. City of Raleigh, 206 N.C. 
496, 174 S.E. 272 (1934). 
Where plaintiff alleged that a truck- 

tractor was equipped with a faulty and 
dangerous carburetor, likely to cause said 
truck-tractor to be “ignited with fire,” when sold 
and delivered to plaintiff, and that defendants 
knew or by the exercise of due care should have 
known of such defective condition and failed to 
warn plaintiff thereof, plaintiff suffered injury 
and his rights were invaded immediately upon 
the sale and delivery of the truck-tractor to 
plaintiff, and a cause of action in favor of 
plaintiff and against defendants then accrued 
for which plaintiff was entitled to recover nom- 
inal damages at least. Thurston Motor Lines v. 
General Motors Corp., 258 N.C. 328, 128 S.E.2d 
413 (1962). 

In action to recover damages from dust 
and dirt injected into house by gas fur- 
mace and air conditioner purchased from de- 
fendant, where plaintiffs’ allegations were to 
the effect that the defect was obvious from the 
beginning, that complaints were made to defen- 
dant, and that defendant’s employees reported 
no defect could be found in the system but that 
they would continue to look, it was held that 
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plaintiffs’ cause of action accrued upon the 
occurrence of the first damage, and plaintiffs 
were not entitled to rely upon estoppel of defen- 
dant to plead the statute, since defendant con- 
sistently took the position that no defect existed 
and never made any representation that would 
have led plaintiffs to refrain from suing. 
Matthieu v. Piedmont Natural Gas Co., 269 
N.C. 212, 152 S.E.2d 336 (1967). 
When personal services are rendered 

with understanding that compensation is 
to be made in will of recipient, payment 
therefor does not become due until death, and 
the statutes of limitation do not begin to run 
until that time. Stewart v. Wyrick, 228 N.C. 
429, 45 S.E.2d 764 (1947). 
As to the effect of former subsection (b), 

relating to accrual of causes of action in cases 
involving bodily injury or a defect in or damage 
to property, where the injury was latent, see 
Quail Hollow E. Condominium Ass’n v. Donald 
J. Scholz Co., 47 N.C. App. 518, 268 S.E.2d 12, 
cert. denied, 301 N.C. 527, 273 S.E.2d 454 
(1980). 

Former subsection (b) of this section, provid- 
ing that except where otherwise provided, a 
cause of action, other than one for wrongful 
death or one for malpractice, having as an 
essential element bodily injury to the person or 
a defect in or damage to property which origi- 
nated under circumstances making the injury, 
defect or damage not readily apparent to the 
claimant at the time of its origin, would be 
deemed to have accrued at the time the injury 
was discovered by the claimant, or ought rea- 
sonably to have been discovered by him, pro- 
vided that in such cases the period shall not 
exceed 10 years from the last act of the defen- 
dant giving rise to the claim for relief, was not 
applicable to claims arising out of a disease. 
Wilder v. Amatex Corp., 314 N.C. 550, 336 
S.E.2d 66 (1985). 
Former subsection (b) had no application to 

claims arising out of disease. Leonard v. Johns- 
Manville Sales Corp., 316 N.C. 84, 340 S.E.2d 
338 (1986). 
Actions for fraud were not subject to the 

10-year limitation of former subsection (b) 
of this section, since § 1-52(9) is a statute that 

“otherwise provides” as to the time of accrual of 
an action for fraud, and under § 1-52(9) the 

three-year limitation for an action for fraud 
accrues at the time of discovery, regardless of 
the length of time between the fraudulent act or 
mistake and discovery of it. Feibus & Co. v. 
Godley Constr. Co., 301 N.C. 294, 271 S.E.2d 
385 (1980), rehearing denied, 301 N.C. 727, 274 
S.E.2d 228 (1981). 
A suit does not involve an “injury to the 

person or rights of another” until plaintiff 
is hurt. Stell v. Firestone Tire & Rubber Co., 
306 F. Supp. 17 (W.D.N.C. 1969). 

Liability of a manufacturer in a wrong- 
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ful death case is not limited to 10 years. 
Williams v. GMC, 393 F. Supp. 387 (M.D.N.C. 
1975), aff’d, 538 F.2d 327 (4th Cir. 1976). 
Claim Barred by Statute. — There was no 

continuing duty on attorney to correct: will; 
therefore, the attorney’s last act giving rise to 
the claim was his supervision of the will’s 
execution, since this was more than four years 
preceding the filing of the complaint, the four- 
year statute of repose barred the claim. Hargett 
v. Holland, 337 N.C. 651, 447 S.E.2d 784 (1994). 
Application of Section to Automobile Ac- 

cident Cases. — The statute of limitations for 
tort claims had no impact on the notification 
provisions of § 20-279.21(b)(4), and the defen- 
dants, therefore, were not required to notify the 
plaintiff/iinsurer within that SOL. Liberty Mut. 
Ins. Co. v. Pennington, 141 N.C. App. 495, 541 
S.E.2d 503 (2000). 
Applied in Davis v. E.I. DuPont DeNemours 

& Co., 400 F. Supp. 1347 (W.D.N.C. 1974); 
Simpson v. Hurst Performance, Inc., 437 F. 
Supp. 445 (M.D.N.C. 1977); Shields v. 
Prendergast, 36 N.C. App. 633, 244 S.E.2d 475 
(1978); Stanley v. Brown, 43 N.C. App. 503, 259 
S.E.2d 408 (1979); Flippin v. Jarrell, 44 N.C. 
App. 518, 261 S.E.2d 257 (1980); Haislip v. 
Riggs, 534 F. Supp. 95 (W.D.N.C. 1981); Stokes 
v. Wilson & Redding Law Firm, 72 N.C. App. 
107, 323 S.E.2d 470 (1984); Schneider v. Brunk, 
72 N.C. App. 560, 324 S.E.2d 922 (1985); Long 
v. Fink, 80 N.C. App. 482, 342 S.E.2d 557 
(1986); Byrd v. Hancock, 86 N.C. App. 564, 358 
S.E.2d 557 (1987); Webster v. Powell, 98 N.C. 
App. 432, 391 S.E.2d 204 (1990); Brittain v. 
Cinnoca, 111 N.C. App. 656, 483 S.E.2d 244 
(1993), cert. denied, 339 N.C. 736, 454 S.E.2d 
646 (1995); NCNB Nat’ Bank v. Deloitte & 
Touche, 119 N.C. App. 106, 458 S.E.2d 4 (1995); 
Little v. Hamel, 134 N.C. App. 485, 517 S.E.2d 
901 (1999); Brisson v. Kathy A. Santoriello, 
M.D., P.A., 351 N.C. 589, 528 S.E.2d 568 (2000). 
Quoted in Hager v. Brewer Equip. Co., 17 

N.C. App. 489, 195 S.E.2d 54 (1973); Barger v. 
McCoy Hillard & Parks, 346 N.C. 650, 488 
S.E.2d 215 (1997); Sharp v. Gailor, 132 N.C. 
App. 213, 510 S.E.2d 702 (1999); RCDI Constr. 
v. Spaceplan/Architecture, Planning & Interi- 
ors, P.A., 148 F. Supp. 2d 607 (W.D.N.C. 2001). 

Stated in Cheek v. Poole, 98 N.C. App. 158, 
390 S.E.2d 455 (1990). 

Cited in Commonwealth Mut. Fire Ins. Co. v. 
Edwards, 124 N.C. 116, 32 S.E. 404 (1899), 
McNeill v. Suggs, 199 N.C. 477, 154 S.E. 729 
(1930); J.G. Dudley Co. v. Commissioner, 298 
F.2d 750 (4th Cir. 1962); Bradley v. Lewis 
Motors, Inc., 12 N.C. App. 685, 184 S.E.2d 397 
(1971); Employers Commercial Union Co. of 
Am. v. Westinghouse Elec. Corp., 15 N.C. App. 
406, 190 S.E.2d 364 (1972); Raftery v. Wm. C. 
Vick Constr. Co., 29 N.C. App. 495, 224 S.E.2d 
706 (1976); Rutherford v. Bass Air Conditioning 
Co., 38 N.C. App. 630, 248 S.E.2d 887 (1978); 
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Troy’s Stereo Ctr., Inc. v. Hodson, 39 N.C. App. 
591, 251 S.E.2d 673 (1979); Feibus & Co. v. 
Godley Constr. Co., 44 N.C. App. 133, 260 
S.E.2d 665 (1979); Preston v. Thompson, 53 
N.C. App. 290, 280 S.E.2d 780 (1981); Collins v. 
Edwards, 54 N.C. App. 180, 282 S.E.2d 559 
(1981); Black v. Littlejohn, 67 N.C. App. 211, 
312 S.E.2d 909 (1984); Estrada v. Burnham, 
316 N.C. 318, 341 S.E.2d 538 (1986); Stevens v. 
Nimocks, 82 N.C. App. 350, 346 S.E.2d 180 
(1986); Bockweg v. Anderson, 96 N.C. App. 660, 

387 S.E.2d 59 (1990); Lowry v. Duke Univ. 
Medical Ctr., 109 N.C. App. 83, 425 S.E.2d 739 
(1993); Bockweg v. Anderson, 333 N.C. 486, 428 
S.E.2d 157 (1993); Osborne v. Walton, 110 N.C. 
App. 850, 431 S.E.2d 496 (1993); Aetna Cas. & 
Sur. Co. v. Anders, 116 N.C. App. 348, 447 
S.E.2d 504 (1994); Ruff v. Reeves Bros., 122 
N.C. App. 221, 468 S.E.2d 592 (1996); Liptrap v. 
City of High Point, 128 N.C. App. 353, 496 
S.E.2d 817 (1998), cert. denied, 348 N.C. 73, 

505 S.E.2d 873 (1998); Timour v. Pitt County 
Mem. Hosp., 131 N.C. App. 548, 508 S.E.2d 329 
(1998); Friedland v. Gales, 131 N.C. App. 802, 
509 S.E.2d 793 (1998). 

Il. MALPRACTICE. 

Legislative Intent. — The General Assem- 
bly, by including separate discovery provisions 
for both nonapparent injury and foreign objects 
and retaining the 10-year outer limit for discov- 
ery of foreign objects rather than reducing it to 
four years intended that claimants be given the 
maximum opportunity in delayed discovery sit- 
uations to pursue their cause of action subject 
to the outer time limits in the statute. Black v. 
Littlejohn, 312 N.C. 626, 325 S.E.2d 469 (1985). 
The legislature’s adoption of an outer limit or 

repose of four years from the last act of the 
defendant giving rise to the cause of action for 
nonapparent injuries and 10-year period of 
repose for discovery of foreign objects clearly 
have the effect of granting a defendant an 
immunity to actions for malpractice after the 
applicable period of time has elapsed. Black v. 
Littlejohn, 312 N.C. 626, 325 S.E.2d 469 (1985). 
Bodily “injury,” as used in the one-year- 

from-discovery provision of subsection (c), de- 
notes bodily injury resulting from wrongful 
conduct in a legal sense. Black v. Littlejohn, 312 
N.C. 626, 325 S.E.2d 469 (1985). 
The malpractice statutes of limitations 

provide an absolute statutory outer limit. 
This outer limit is more precisely referred to as 
a period of repose. Unlike an ordinary statute of 
limitations which begins running upon accrual 
of the claim, the period contained in the statute 
of repose begins when a specific event occurs, 
regardless of whether a cause of action has 
accrued or whether any injury has resulted. 
Black v. Littlejohn, 312 N.C. 626, 325 S.E.2d 
469 (1985). 
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Repose serves as an unyielding and absolute 
barrier that prevents a plaintiff’s right of action 
even before his cause of action may accrue, 
which is generally recognized as the point in 
time when the elements necessary for a legal 
wrong coalesce. Black v. Littlejohn, 312 N.C. 
626, 325 S.E.2d 469 (1985). 
Subsection (c) of this section and § 1- 

17(b) must be construed in pari materia. 
Osborne ex rel. Williams v. Annie Penn Mem. 
Hosp., 95 N.C. App. 96, 381 S.E.2d 794, cert. 
denied, 325 N.C. 547, 385 S.E.2d 500 (1989). 
Purpose of Subsection (c). — Subsection 

(c) of this section was passed by the General 
Assembly in an attempt to preserve medical 
treatment and control malpractice insurance 
costs, both of which were threatened by the 
increasing number of malpractice claims. Rob- 
erts v. Durham County Hosp. Corp., 56 N.C. 
App. 533, 289 S.E.2d 875 (1982), aff'd, 307 N.C. 
465, 298 S.E.2d 384 (1983). 

The legislature passed subsection (c) specifi- 
cally to address the question of when an action 
for medical malpractice would be barred by 
time. Lackey v. Bressler, 86 N.C. App. 486, 358 
S.E.2d 560 (1987). 

Effect of Subsection (c). — Subsection (c) 
of this section significantly altered the law of 
limitations applicable to professional malprac- 
tice actions. It changed the time of accrual of 
such actions from the date of discovery of injury 
to the date of defendant’s last act which gave 
rise to the action. Flippin v. Jarrell, 301 N.C. 
108, 270 S.E.2d 482 (1980), rehearing denied, 
301 N.C: 727, 274 S.E.2d 228 (1981). 
Although the statute of limitations set out in 

subsection (c) of this section begins to run at the 
time of the last negligent act or breach of some 
duty, and not the time actual damage is discov- 
ered or fully ascertained, this statute still re- 
quires, as an element of the cause of action for 
malpractice, that plaintiff suffer some loss or 
injury, whether it be apparent or hidden. 
Snipes v. Jackson, 69 N.C. App. 64, 316 S.E.2d 
657, cert. denied and appeal dismissed, 312 
N.C. 85, 321 S.E.2d 899 (1984). 
Although subsection (c) extends the limita- 

tions period where the discovery of an injury is 
delayed, this extension was not intended to 
defeat the outer time limit of four years from 
the defendant’s last act. Mathis v. May, 86 N.C. 
App. 436, 358 S.E.2d 94, cert. denied, 320 N.C. 
794, 361 S.E.2d 78 (1987). 

This section requires that a medical malprac- 
tice cause of action must be filed within three 
years of the date of the last act giving rise to the 
cause of action, and it also gives a period of 
repose of four years. Bowlin v. Duke Univ., 119 
N.C. App. 178, 457 S.E.2d 757 (1995). 
Applicability Contingent on Perfor- 

mance or Failure to Perform Professional 
Services. — Subsection (c) of this section ap- 
plies to all claims of malpractice, not just med- 
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ical malpractice. However, in order for this 
statute to apply, there must first be a perfor- 
mance of or failure to perform professional 
services. Doe v. American Nat'l] Red Cross, 798 
F. Supp. 301 (E.D.N.C. 1992). 
Subsection (c) of this section establishes 

two separate grounds for malpractice: (1) 
malpractice arising out of the performance of 
professional services; and (2) the failure to 
perform professional services. Callahan v. 
Rodgers, 89 N.C. App. 250, 365 S.E.2d 717 
(1988). 
Subsection (c) is broad enough to en- 

compass professionals other than those in 
health care. However, the statute does not 
mean that all persons labeled “professionals” 
necessarily fall within its ambit. The North 
Carolina Professional Liability Study Commis- 
sion wanted the statute to include some, but 

not necessarily all, professionals other than 
“health care providers.” The Legislature in- 
tended the statute to apply to malpractice 
claims against all professionals who are not 
dealt with more specifically by some other stat- 
ute. Trustees of Rowan Technical College v. J. 
Hyatt Hammond Assocs., 313 N.C..230, 328 
S.E.2d 274 (1985). 
Professional Services. — The rendering of 

“professional services” as that term is set forth 
in this section necessarily includes those ser- 
vices where a professional relationship exists 
between plaintiff and defendant, such as a 
physician-patient or attorney-client relation- 
ship. Doe v. American Nat’l Red Cross, 798 F. 
Supp. 301 (E.D.N.C. 1992). 
Where the Red Cross did not treat or care for 

plaintiff in any way other than to initially take 
and process the blood which was transfused 
into him, no professional relationship existed. 
The Red Cross did not render professional 
services to him as that term is used in subsec- 
tion (c) of this section. As such, the action was 
not one for malpractice, and as a result, the 
4-year statute of repose in subsection (c) of this 
section did not apply to bar plaintiff’s claim. 
Rather, the action was subject to the personal 
injury statutes of limitations found in § 1- 
52(5), (16). Doe v. American Nat’l Red Cross, 
798 F. Supp. 301 (E.D.N.C. 1992). 
Applicability of Subsection (c) to Ac- 

tions Already Accrued on Effective Date. 
— Ifa new statute, such as subsection (c) of this 

section, shortens the period of limitation, it 
must, to comport with due process, provide a 
reasonable time for filing sections which have 
accrued but which have not been filed when the 
new statute takes effect. Flippin v. Jarrell, 301 
N.C. 108, 270 S.E.2d 482 (1980), rehearing 
denied, 301 N.C. 727, 274 S.E.2d 228 (1981). 

Subsection (c) of this section, which changed 
the time of accrual of malpractice actions from 
the date of discovery of injury to the date of 
defendant’s last act which gave rise to the 
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action and shortened the limitation period from 
10 years to four years for latent nonforeign 
object claims discovered two or more years after 
defendant’s last negligent act, could not consti- 
tutionally be applied to bar plaintiff’s claim for 
medical expenses and loss of services of her 
child, where the child’s injury was discovered 
on November 22, 1976, and subsection (c) of 
this section became effective on January 1, 
1977, as plaintiff’s claim as it existed before 
January 1, 1977, did not accrue until November 
22, 1976, and the statute thus provided plain- 
tiff only 39 days in which to file her claim after 
she discovered it, and the statute as applied to 
plaintiff would thus not afford her a reasonable 
time within which to bring her action. Flippin v. 
Jarrell, 301 N.C. 108, 270 S.E.2d 482 (1980), 
rehearing denied, 301 N.C. 727, 274 S.E.2d 228 
(1981). 
Where the four-year period of limitation con- 

tained in subsection (c) of this section could not 
constitutionally be applied to plaintiff’s claim 
for medical malpractice, the one-year-from-dis- 
covery clause of the statute which qualifies the 
limitation period could not be applied to the 
claim either, since the one-year qualification 
clause is not an independent, separable provi- 
sion but must stand or fall with the time 
limitation which it qualifies. Flippin v. Jarrell, 
301 N.C. 108, 270 S.E.2d 482 (1980), rehearing 
denied, 301 N.C. 727, 274 S.E.2d 228 (1981). 

As to retroactivity of subsection (c) of this 
section, see also Nationwide Mut. Ins. Co. v. 
Weeks-Allen Motor Co., 18 N.C. App. 689, 198 
S.E.2d 88 (1973) and Ballenger v. Crowell, 38 
N.C. App. 50, 247 S.E.2d 287 (1978), cited 
above. 
Failure to make a proper disclosure of 

risks involved in medical procedure is in 
the nature of malpractice (negligence) and the 
three-year statute of limitations applies. 
Nelson v. Patrick, 58 N.C. App. 546, 293 S.E.2d 
829 (1982). 
Accrual of Cause of Action for Actions 

and Omissions. — This section provides that 
for both actions and omissions, the cause of 
action accrues and the statute of limitations 
begins to run at the time of defendant’s last act 
giving rise to the cause of action. Callahan v. 
Rodgers, 89 N.C. App. 250, 365 S.E.2d 717 
(1988). 
Where plaintiff suffered injury after falling 

from a gurney, the statute of limitations ac- 
crued on the date of the fall, although plaintiffs 
were told by hospital personnel that there was 
not and would not be any brain damage or 
injury. Hussey v. Montgomery Mem. Hosp., 114 
N.C. App. 223, 441 S.E.2d 577, cert. denied, 336 
N.C. 605, 447 S.E.2d 393 (1994). 
A cause of action for malpractice arising out 

of the performance or failure to perform profes- 
sional services accrues at the time of the occur- 
rence of the last act of the defendant giving rise 
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to the claim; from that date, plaintiff has a 
minimum of three years within which to bring a 
suit for medical malpractice, but must bring 
the suit within four years of the last act of the 
defendant giving rise to the cause of action. 
Horton v. Carolina Medicorp, Inc., 119 N.C. 
App. 777, 460 S.E.2d 567 (1995), rev’d on other 
grounds, 344 N.C. 133, 472 S.E.2d 778 (1996). 

Substantial completion of service rendered 
by defendant attorney occurred when he failed 
to timely file a change of condition request in 
workers’ compensation action; this omission 
was defendant’s last act giving rise to plaintiff’s 
claim. Garrett v. Winfree, 120 N.C. App. 689, 
463 S.E.2d 411 (1995). 
Action Against Environmental Consult- 

ant. — A company seeking environmental 
cleanup of its property was required to com- 
mence its malpractice action against its 
cleanup consultant within four years after the 
last act giving rise to the action. Delta Envtl. 
Consultants of N.C., Inc. v. Wysong & Miles Co., 
132 N.C. App. 160, 510 S.E.2d 690 (1999). 
The continued course of treatment doc- 

trine applies to situations in which the doctor 
continues a particular course of treatment over 
a period of time. When the injurious conse- 
quences arise from a continuing course of neg- 
ligent treatment, the statute does not ordi- 
narily begin to run until the injurious 
treatment is terminated. The malpractice in 
such cases is regarded as a continuing tort 
because of the persistence of the physician or 
surgeon in continuing and repeating the wrong- 
ful treatment. Callahan v. Rodgers, 89 N.C. 
App. 250, 365 S.E.2d 717 (1988). 

Because the “continuing course of treatment” 
doctrine affects determination of the accrual 
date, and the accrual date under subsection (c) 
of this section is the starting date for the 
running of the statute of limitations and stat- 
ute of repose, it is correct to use the “continuing 
course of treatment” doctrine to determine the 
starting date for the running of the statute of 
repose. It is only by using the doctrine that a 
court can determine defendant’s relevant “last 
act.” Stallings v. Gunter, 99 N.C. App. 710, 394 
S.E.2d 212 (1990). 
An exception to the rule that malpractice 

action accrues at the time of defendant’s negli- 
gence is the continued course of treatment 
doctrine; under this doctrine, the action accrues 
at the conclusion of the physician’s treatment of 
the patient, so long as the patient has remained 
under the continuous treatment of the physi- 
cian for the injuries which gave rise to the 
cause of action. Horton v. Carolina Medicorp, 
Inc., 119 N.C. App. 777, 460 S.E.2d 567 (1995), 
revd on other grounds, 344 N.C. 183, 472 
S.E.2d 778 (1996). 

The continuing course of treatment doctrine 
in medical malpractice claims tolls the running 
of the statute of limitations for the period 
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between the original negligent act and the 
ensuing discovery and correction of its conse- 
quences; however, the claim still accrues at the 
time of the original negligent act or omission. 
Horton v. Carolina Medicorp, Inc., 344 N.C. 
133, 472 S.E.2d 778 (1996). 
The continuing course of treatment doctrine 

applies to hospitals in the same manner that it 
does to other health care providers. Horton v. 
Carolina Medicorp, Inc., 344 N.C. 133, 472 
S.E.2d 778 (1996). 
Where a plaintiff shows a continuous rela- 

tionship with a physician and subsequent 
treatment by the physician related to the orig- 
inal act or omission that gave rise to the claim, 
the continuing course of treatment doctrine 
tolls the running of the statute of limitations 
for the period between the original negligent 
act and the time the damage is discovered and 
corrected. Goins v. Puleo, 130 N.C. App. 28, 502 
S.E.2d 621 (1998), rev’d on other grounds, 350 
N.C. 277, 512 S.E.2d 748 (1999). 
Where a genuine issue of material fact ex- 

isted about whether to apply the continuing 
course of treatment doctrine in a dental negli- 
gence case summary judgment for defendant on 
the issue of the expiration of the statute of 
limitations period was precluded. Rissolo v. 
Sloop, 1385 N.C. App. 194, 519 S.E.2d 766 
(1999). 

For case holding the continuing course 
of treatment exception applicable in a 
medical malpractice action alleging that defen- 
dant negligently caused and continued plain- 
tiff’s addiction to narcotics, see Ballenger v. 
Crowell, 38 N.C. App. 50, 247 S.E.2d 287 
(1978). 
Physician assistant’s prescription refill 

constituted treatment under the continu- 
ing course of treatment doctrine where 
doctor not only performed surgery but also 
rendered post-operative corrective treatment 
approximately 17 times after the surgery and 
ordered original steroid prescription. Whitaker 
v. Akers, 137 N.C.App. 274, 527 S.E.2d 721 
(2000). 
Continued Course of Treatment Doc- 

trine Not Applicable. — The “continuing 
course of treatment” doctrine is not a part of 
this section, but rather, is a construct of the 

courts that will not be expanded to encompass 
negligence arising from provision of profes- 
sional engineering services between sophisti- 
cated corporate parties. Delta Envtl. Consult- 
ants of N.C., Inc. v. Wysong & Miles Co., 132 
N.C. App. 160, 510 S.E.2d 690 (1999). 
Jury Instruction on Effect of Discovery 

of Injury. — Defendant was entitled to a jury 
instruction on the effect of plaintiff’s discovery 
of his injury vis-a-vis the continuous course of 
conduct doctrine and the running of the statute 
of limitations; plaintiff knew he was inconti- 
nent and impotent, but there was some ques- 
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tion whether he knew or should have known 
that defendant’s conduct was wrongful and 
whether that conduct caused his incontinence 
and impotence, prior to the running of the 
statute of limitations. Whitaker v. Akers, 137 
N.C.App. 274, 527 S.E.2d 721 (2000). 
Where, following surgery, defendant 

continued to provide treatment for the 
same injury over a period of six months, 
culminating in plaintiff’s last visit on June 24, 
1981, plaintiff had until June 24, 1984 in which 
to file an action for malpractice under the 
continued course of treatment rule. Callahan v. 
Rodgers, 89 N.C. App. 250, 365 S.E.2d 717 
(1988). 

Letter to Patient Did Not Qualify as 
Continuing Relationship. — Physician’s let- 
ter to a patient upon whom he had performed 
surgery, indicating the need for the removal of a 
foreign object, did not qualify as a “continuing 
relationship” under the continuing treatment 
doctrine, when the letter was written five years 
after the last physician-patient contact and 
which letter was prompted by a chiropractor’s 
suggestion of an abnormality in the surgical 
area. Hensell v. Winslow, 106 N.C. App. 285, 
416 S.E.2d 426, cert. denied, 332 N.C. 344, 421 
S.E.2d 148 (1992). 
Neither Did Visits to Emergency Room. 

— Plaintiff’s diversity-based medical malprac- 
tice action against a hospital for damages she 
suffered after the hospital allegedly withheld 
an X-ray report from plaintiff and her family 
physician was barred by the statute of limita- 
tions because plaintiff discovered the hospital’s 
failure to report the X-ray within two years of 
the date the X-ray was made, such that plaintiff 
could not avail herself of the extension of the 
filing period conferred as a result of latent 
injuries. Furthermore, plaintiff failed to show 
how her unscheduled visits to the emergency 
room represented an ongoing relationship to 
advance the treatment of her asthma. Conner v. 
St. Luke’s Hosp., 996 F.2d 651 (4th Cir. 1993). 
Prescription Medication Not Continu- 

ing Course of Treatment. — Prescription 
medication, absent any other contact with a 
doctor, did not constitute a continuing course of 
treatment and, therefore, did not extend the 
statute of limitations period. Trexler v. Pollock, 
135 N.C. App. 601, 522 S.E.2d 84 (1999). 
Applicability of Latent Injury Discovery 

Rule. — For a plaintiff to avail himself of the 
one year extension under the latent injury 
discovery rule, he must show that: (1) the 
injury of economic loss originated under cir- 
cumstances making the injury or loss not 
readily apparent at the time of its origin; (2) the 
injury or loss was discovered or should reason- 
ably have been discovered by the plaintiff two 
or more years after the occurrence of the last 
act of the defendant giving rise to the cause of 
action; (3) suit was commenced within one year 
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from the date discovery was made; and (4) the 
statute of limitations may not, in any case, 
have been reduced to below three years or 
extended beyond four years. Thorpe v. DeMent, 
69 N.C. App. 355, 317 S.E.2d 692, aff'd, 312 
N.C. 488, 322 S.H.2d 777 (1984). 

Plaintiff’s discovery of defendant’s failure to 
inform her of the availability of a drug as a less 
drastic alternative to the hysterectomy per- 
formed by defendant on plaintiff qualified as 
discovery of a nonapparent “injury” that comes 
within the one-year discovery provision of sub- 
section (c). Black v. Littlejohn, 312 N.C. 626, 
325 S.E.2d 469 (1985). 

If the injury suffered by a patient was not 
readily apparent to the patient at the time of its 
origin and the injury was not discovered by 
plaintiff for two or more years after the last act 
of the defendant giving rise to the claim, an 
action may be filed within one year of the date 
of such discovery, but must be filed within four 
years of the last alleged negligent act of the 
defendant. Teague v. Randolph Surgical 
Assocs., 129 N.C. App. 766, 501 S.E.2d 382 
(1998). 
Where plaintiff was shown an x-ray by 

her chiropractor which revealed the pres- 
ence of a drain in her body left over from 
her prior plastic surgery, and where the 
chiropractor made plaintiff aware of the poten- 
tial for severe illness or death if the drain 
remained, and he advised plaintiff to contact 
her plastic surgeon to have the drain removed, 
plaintiff was made aware, not only that a 
foreign object was present in her body, but that 
it was due to wrongful conduct, sufficient to run 
the one-year statute of limitations. Hensell v. 
Winslow, 106 N.C. App. 285, 416 S.E.2d 426, 
cert. denied, 332 N.C. 344, 421 S.E.2d 148 
(1992'). 

Plaintiff’s claim against health care pro- 
vider for unauthorized disclosure of com- 
munications was one for malpractice, and 
the applicable statute of limitations was sub- 
section (c) of this section, rather than § 1-52. 
The cause of action accrued at the time of the 
last unauthorized discussion of the patient’s 
case with another doctor. Watts v. Cumberland 
County Hosp. Sys., 75 N.C. App. 1, 330 S.E.2d 
242 (1985), rev'd on other grounds, 317 N.C. 
321, 345 S.E.2d 201 (1986). 
Malpractice Claim Barred. — A negli- 

gence action against attorneys by the liquidator 
of a life insurer was barred where more than 
three years elapsed since the last negligent act 
of defendants and, where the complaint did not 
allege “continuous representation” by defen- 
dants connected with the original negligent act, 
that doctrine did not apply to toll running of the 
statute. State ex rel. Long v. Petree Stockton, 
129 N.C. App. 432, 499 S.E.2d 790 (1998), cert. 
granted, 349 N.C. 240, 516 S.E.2d 607 (1998). 

Plaintiff’s claim based on medical malprac- 
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tice was barred by the three-year statute of 
limitations of subsection (c) of this section and 
by the provisions of § 1-17(b) requiring an 
action for malpractice in the performance of 
professional services for a minor to be brought 
before the minor attains the full age of 19, 
where the last act of negligence by defendants 
allegedly occurred in 1962 when plaintiff was 
four years old and plaintiff filed his claim one 
day before his twentieth birthday, and there 
was no merit to plaintiffs’ contention that § 1- 
17(b) did not apply to an action brought by a 
plaintiff in his own behalf. Hohn v. Slate, 48 
N.C. App. 624, 269 S.E.2d 307 (1980), cert. 
denied, 301 N.C. 720, 274 S.E.2d 229 (1981). 

Malpractice complaint filed on November 20, 
1992, was barred by the statute of repose where 
the last alleged negligent act of the defendants 
giving rise to this cause of action occurred in 
1982 and plaintiff could not prove later treat- 
ment. Sidney v. Allen, 114 N.C. App. 138, 441 
S.E.2d 561, petition denied as to additional 
issues, 338 N.C. 670, 453 S.E.2d 182 (1994), 
aff’d, 341 N.C. 190, 459 S.E.2d 237 (1995). 

Malpractice action against attorney for al- 
leged negligence in failing to procure the trans- 
fer of a lot was barred by subsection (c), where 
plaintiffs did not institute their action within 
three years of the negligence; action for a sep- 
arate act of negligence in procuring a deed to 
the lot from individuals who had filed for bank- 
ruptcy, was filed within three years of the 
negligent act and was not barred. McGahren v. 
Saenger, 118 N.C. App. 649, 456 S.E.2d 852 
(1995), cert. denied, — N.C. —, 460 S.E.2d 318 
(1995), appeal dismissed and cert. denied, — 
N.C. —, 460 S.E.2d 319 (1995). 
The patient’s medical ma!practice action was 

barred by the limitation of this subsection, 
where the last act giving rise to the patient’s 
cause occurred more than three years before 
the patient filed her action. Jones v. Asheville 
Radiological Group, 129 N.C. App. 449, 500 
S.E.2d 740 (1998). 

Since plaintiff filed her medical malpractice 
claim more than three years from the last act 
giving rise to plaintiff’s cause of action, the trial 
court did not err in granting defendants sum- 
mary judgment. Jones v. Asheville Radiological 
Group, P.A., 134 N.C. App. 520, 518 S.E.2d 528 
(1999). 

This section barred the plaintiff bank’s 
claims based on legal malpractice where the 
defendant closed the loan transaction more 
than six years before the amended complaint 
was filed and there were no allegations of an 
ongoing attorney-client relationship between 
plaintiff and defendant. NationsBank v. Parker, 
140 N.C. App. 106, 535 S.E.2d 597 (2000). 
Statute Not Tolled by Appeal of Under- 

lying Actions in Legal Malpractice Case. — 
In a legal malpractice case, where lawyer’s last 
act in the underlying action was when default 
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judgment occurred, and another lawyer took 
over the case and appealed the judgment, sub- 
section (c) barred plaintiff insurance company’s 
action for legal malpractice since plaintiff’s 
cause of action accrued and the limitations 
period began to run no later than the date of the 
default judgment and the statute was not tolled 
by the appeal of the underlying action. Nation- 
wide Mut. Ins. Co. v. Winslow, 95 N.C. App. 413, 
382 S.E.2d 872 (1989). 

Statute Not Tolled by Equitable Doc- 
trine of Adverse Domination. — The equita- 
ble doctrine of adverse domination did not toll 
the statute of repose which applied to bar a 
negligence action against attorneys by the liq- 
uidator of a life insurer. State ex rel. Long v. 
Petree Stockton, 129 N.C. App. 432, 499 S.E.2d 
790 (1998), cert. granted, 349 N.C. 240, 516 
S.E.2d 607 (1998). 

Statute Tolled by Voluntary Dismissal 
Provisions. — Plaintiff’s claims for medical 
malpractice were not barred by the three-year 
statute of limitations of subsection (c) where 
the refiling of the original state court action in 
a federal district court invoked the “savings” 
provision of § 1A-1, Rule 41(a)(1), pertaining to 
voluntary dismissal, and thereby tolled the 
limitations period. Porter v. Groat, 713 F. Supp. 
893 (M.D.N.C. 1989). 
Ruling of Relation Back Not Required 

Prior to Voluntary Dismissal. — Plaintiff 
did not forfeit her right to prosecute medical 
malpractice lawsuit and obtain appellate re- 
view of previous court orders by failing to seek 
a ruling of relation back prior to seeking a 
voluntary dismissal. Bowlin v. Duke Univ., 119 
N.C. App. 178, 457 S.E.2d 757 (1995). 
Amended Complaint Related Back. — 

Because original malpractice complaint gave 
defendants sufficient notice, amended com- 
plaint which added only a Rule 9(j) certification 
related back to the filing of the original and, 
thus, fell within the statute of limitations. 

Brisson v. Santoriello, 134 N.C. App. 65, 516 
S.E.2d 911 (1999). 
Nonsuit Upheld. — Where there was no 

evidence that a surgeon attempted to conceal 
from his patient the fact that a foreign sub- 
stance had been left in his body at the conclu- 
sion of an operation, but to the contrary the 
surgeon frankly disclosed the facts upon their 
ascertainment by X-ray less than two years 
after the operation, nonsuit was properly en- 
tered in an action for malpractice instituted 
more than three years after the operation. 
Shearin v. Lloyd, 246 N.C. 363, 98 S.E.2d 508 
(1957), decided prior to enactment of subsection 
(c). 
Fraud by Attorney Not Included. — Be- 

cause claims arising out of the performance of 
or failure to perform professional services 
based on negligence or breach of contract are in 
the nature of malpractice claims, they are gov- 
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erned by subsection (c); however, fraud by an 
attorney is not within the scope of professional 
services and thus cannot be “malpractice” 
within the meaning of this statute. Sharp v. 
Teague, 113 N.C. App. 589, 439 S.E.2d 792, 
cert. granted, 336 N.C. 317, 445 S.E.2d 397 

(1994), review improvidently granted, 339 N.C. 
730, 456 S.E.2d 771 (1995). 

This section did not apply to plaintiff 
financial institution’s claim alleging con- 
structive fraud against attorney, which fell 
under § 1-56 instead, and failed because there 
was no evidence that the amount paid defen- 
dant for notarizing and witnessing loan docu- 
ments would have been any different if the 
documents had not been forged. NationsBank v. 
Parker, 140 N.C. App. 106, 535 S.E.2d 597 
(2000). 
For case holding that evidence negated 

fraudulent concealment of cause of action 
against surgeon for technical assault in per- 
forming an operation beyond the scope of the 
one authorized, see Lewis v. Shaver, 236 N.C. 
510, 73 S.E.2d 320 (1952), decided prior to 
enactment of subsection (c). 
For application of subsection (c) in ac- 

tion against attorney for negligence in 
advising plaintiff to transfer his property to 
his children to avoid his second wife’s claim 
against him for alimony, see Clodfelter v. Bates, 
44 N.C. App. 107, 260 S.E.2d 672 (1979), cert. 
denied, 299 N.C. 329, 265 S.E.2d 394 (1980). 
Limitation for Wrongful Death Action 

Not Extended. — Subsection (c) of this section 
would not apply to extend statute of limitations 
for plaintiff bringing action for wrongful death 
based on alleged acts of medical malpractice; 
plaintiff was required to bring her wrongful 
death claim within two years of deceased’s 
death, pursuant to§ 1-53(4). King v. Cape Fear 
Mem. Hosp., 96 N.C. App. 338, 385 S.E.2d 812 
(1989), cert. denied, 326 N.C. 265, 389 S.E.2d 
114 (1990). 
Appointment of Guardian Has No Effect 

on Tolling Provision. — Appointment of a 
guardian for a minor does not render the tolling 
provisions of § 1-17(b) inapplicable to the mi- 
nor; therefore, where guardian was appointed 
for minor, and action on behalf of minor for 
medical malpractice was filed more than five 
years after that appointment but before minor 
reached 19, the cause of action was not barred 
by the statute of limitations. Osborne ex rel. 
Williams v. Annie Penn Mem. Hosp., 95 N.C. 

App. 96, 381 S.E.2d 794, cert. denied, 325 N.C. 
547, 385 S.E.2d 500 (1989). 
Minor as Claimant in Malpractice Suit. 

—Aclaimant in a professional malpractice case 
must file the action within the time limitations 
contained in subsection (c), unless that period 
expires before the claimant reaches 19 years of 
age, in which case, claimant may bring the 
action at any time before he or she reaches age 
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19, pursuant to § 1-17. Osborne ex rel. Will- 
iams v. Annie Penn Mem. Hosp., 95 N.C. App. 
96, 381 S.E.2d 794, cert. denied, 325 N.C. 547, 
385 S.E.2d 500 (1989). 

Failure of Attorney to File Financing 
Statement. — An attorney who represents a 
party in the sale of some of its assets under a 
security agreement has a duty to file the financ- 
ing statement after the transaction is closed, 
which duty continues so long as the filing of the 
financing statement would protect some inter- 
est of his client, and where the attorney fails to 
file such statement and his client therefore 
loses his lien upon debtor’s bankruptcy, the 
statute of limitations begins to run on the date 
the petition in bankruptcy is filed. Sunbow 
Indus., Inc. v. London, 58 N.C. App. 751; 294 
S.E.2d 409, cert. denied, 307 N.C. 272, 299 
S.E.2d 219 (1982). 
A cause of action involving malpractice 

in tax matters does not accrue until the I.R:S. 
assesses a deficiency. Snipes v. Jackson, 69 N.C. 
App. 64, 316 S.E.2d 657, appeal dismissed and 
cert. denied, 312 N.C. 85, 321 S.E.2d 899 
(1984). 
Summary Judgment Was Improper in 

Informed Consent Action. — Where in a 
patient’s “informed consent” action, defendant 
doctor, who was the party moving for summary 
judgment, offered no evidence on the issue of 
when plaintiff discovered or should have dis- 
covered she was injured as a result of defen- 
dant’s alleged act of negligently informing 
plaintiff of the risks of surgery, the plaintiff was 
not obligated to come forward with any evi- 
dence, and summary judgment for defendant 
was improper; if moving party fails in his 
burden of proof, summary judgment is inappro- 
priate regardless of whether opponent. re- 
sponds. Foard v. Jarman, 93 N.C. App. 515, 378 
S.E.2d 571 (1989), rev’d on other grounds, 326 
N.C. 24, 387 S.E.2d 162 (1990). 
Dismissal Improper in Legal Malprac- 

tice Action. — In plaintiff’s action for legal 
negligence, question as to when last wrongful 
act of the defendant occurred was at issue; 
therefore, the action was improperly dismissed 
pursuant to Rule 12(b)(6). Southeastern Hosp. 
Supply Corp. v. Clifton & Singer, 110 N.C. App. 
652, 430 S.E.2d 470 (1993). 
Continuing Professional Relationship 

Between Attorney and Client. — Absent a 
continuing duty imposed by the contractual 
relationship or the nature of the services, an 
attorney has no continuing duty or relationship 
to a client; thus, there was no on-going relation- 
ship between defendant attorney and client for 
whom he drafted deeds. Jordan v. Crew, 125 
N.C. App. 712, 482 S.E.2d 735 (1997), cert. 
denied, 346 N.C. 279, 487 S.E.2d 548 (1997). 

Because plaintiffs did not allege a continuing 
professional relationship directly related to the 
drafting of two deeds, they failed to show a 
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continuing relationship between defendant at- 
torney and plaintiffs’ grandfather; therefore, 
defendant’s last act, for purposes of the statute 
of repose, was the drafting and delivery of the 
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so that the cause of action was barred under 

subsection (c). Jordan v. Crew, 125 N.C. App. 
712, 482 S.E.2d 735 (1997), cert. denied, 346 

N.C. 279, 487 S.E.2d 548 (1997). 
deeds and not a later failure to correct the error 

§ 1-15.1. Statutes of limitation and repose for civil actions 
seeking to recover damages arising out of a 
criminal act. 

(a) Notwithstanding any other provision of law, if a defendant is convicted of 
a criminal offense and is ordered by the court to pay restitution or restitution 
is imposed as a condition of probation, special probation, work release, or 
parole, then all applicable statutes of limitation and statutes of repose, except 
as established herein, are tolled for the period set forth in this subsection for 
purposes of any civil action brought by an aggrieved party against that 
defendant for damages arising out of the offense for which the defendant was 
convicted. Any statute of limitation or repose applicable in the civil action shall 
be tolled from the time of entry of the court order 

(1) Requiring that restitution be made, 
(2) Making restitution a condition of probation or special probation, or 
(3) pecpmenilitte that restitution be made a condition of work release or 

parole, 
and until the defendant has paid in full the amount of restitution ordered or 
imposed. Provided, however, in no event shall an action to recover damages 
arising out of the criminal offense be commenced more than 10 years from the 
last act of the defendant giving rise to the cause of action. 

(b) In any civil action brought by an aggrieved party against the defendant 
for damages arising out of the offense for which the defendant was convicted: 

(1) The defendant has the right to contest the amount of damages; 
(2) The amount of any restitution ordered or imposed shall not be 

admissible into evidence; and 
(3) All restitution paid by the defendant to the aggrieved party shall be 

credited against any judgment rendered in the action against that 
defendant. 

(c) This section shall not apply if the offense of which the defendant was 
convicted was an offense established in Chapter 20 of the General Statutes. 

(d) A plea of no contest shall be considered the same as a conviction for 
purposes of this section. (1989, c. 535, s. 1.) 

CASE NOTES 

Statute of Limitation Tolled Even When 
Amount of Restitution Not Specified. — 
The statute of limitations was tolled for the 
plaintiff’s civil action against the perpetrators 
of a criminal assault when the court decreed 

restitution for the victim with the amount un- 
specified but to be determined later. Whitley v. 
Kennerly, 132 N.C. App. 390, 512 S.E.2d 426 
(1999), cert. denied, 350 N.C. 385, 536 S.E.2d 
320 (1999). 

§ 1-16: Repealed by Session Laws 1967, c. 954, s. 4. 

§ 1-17. Disabilities. 

(a) A person entitled to commence an action who is under a disability at the 
time the cause of action accrued may bring his or her action within the time 
limited in this Subchapter, after the disability is removed, except in an action 
for the recovery of real property, or to make an entry or defense founded on the 
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title to real property, or to rents and services out of the real property, when the 
person must commence his or her action, or make the entry, within three years 
next after the removal of the disability, and at no time thereafter. 

For the purpose of this section, a person is under a disability if the person 
meets one or more of the following conditions: 

(1) The person is within the age of 18 years. 
(2) The person is insane. 
(3) The person is incompetent as defined in G.S. 85A-1101(7) or (8). 

(al) For those persons under a disability on January 1, 1976, as a result of 
being imprisoned on a criminal charge, or in execution under sentence for a 
criminal offense, the statute of limitations shall commence to run and no 
longer be tolled from January 1, 1976. 

(b) Notwithstanding the provisions of subsection (a) of this section, an 
action on behalf of a minor for malpractice arising out of the performance of or 
failure to perform professional services shall be commenced within the 
limitations of time specified in G.S. 1-15(c), except that if those time limita- 
tions expire before the minor attains the full age of 19 years, the action may be 
brought before the minor attains the full age of 19 years. (C.C.P., ss. 27, 142; 
Code, ss. 148, 163; 1899, c. 78; Rev., s. 362; C.S., s. 407; 1971, c. 1231, s. 1; 1975, 
c. 252, ss. 1, 3; 1975, 2nd Sess., c. 977, s. 3; 1987, c. 798; 2001-487, s. 1.) 

Cross References. — As to the effect of 
lowering the age of majority from 21 to 18 upon 
the applicability of statute of limitations which 
has been tolled for infancy, see § 48A-3. 

Effect of Amendments. — Session Laws 
2001-487, s. 1, effective December 16, 2001, 
rewrote subsection (a); designated the former 
ending paragraph of subsection (a) as subsec- 
tion (al); and in subsection (b), substituted 

“except that if those” for “Provided, that if said,” 
and substituted “the” for “such” and for “said.” 

Legal Periodicals. — For article, “Transfer- 
ring North Carolina Real Estate Part I: How 
the Present System Functions,” see 49 N.C.L. 
Rev. 413 (1971). 

For survey of 1980 constitutional law, see 59 
N.C.L. Rev. 1093 (1981). 

CASE NOTES 

I. In General. 
II. Minors. 

Ill. Insanity. 
IV. Incompetency. 
V. Malpractice. 

VI. Adverse Possession. 

I. IN GENERAL. 

History. — In 1899 the legislature struck the 
provisions which made coverture a disability on 
a par with the others enumerated in this sec- 
tion. Weathers v. Borders, 124 N.C. 610, 32 S.E. 
881 (1899); Berry v. Lumber Co., 141 N.C. 386, 
54 S.E. 278 (1906). See also, Lafferty v. Young, 
125 N.C. 296, 348.E. 444 (1899); Swift v. Dixon, 
131 N.C. 42, 42 S.E. 458 (1902). 
Constitutionality of Subsection (b). — 

The statute requiring an action for malpractice 
in the performance of professional services for a 
minor to be brought before the minor attains 
the age of 19 when the three-year limitation of 
§ 1-15(c) expires before the minor attains the 
age of 19 does not violate the equal protection 
clauses of the North Carolina or United States 
Constitutions on the ground that a person has 
three years after reaching the age of 18 in 
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which to bring other types of tort actions, since 
there is a substantial distinction between per- 
sons who have malpractice claims and those 
with other types of tort claims. Hohn v. Slate, 
48 N.C. App. 624, 269 S.E.2d 307 (1980), cert. 
denied, 301 N.C. 720, 274 S.E.2d 229 (1981). 
Former Law Unchanged. — There is noth- 

ing in this section which changes the law as it 
formerly existed. Frederick v. Williams, 103 
N.C. 189, 9 S.E. 298 (1889). 
Applicability of Section to Other Chap- 

ters. — The applicability of this section is not 
limited to the statutes of limitation found in 
Chapter 1 of the North Carolina General Stat- 
utes. Jefferys v. Tolin, 90 N.C. App. 233, 368 
S.E.2d 201 (1988). 
The six-month period of limitation of former 

§ 30-2 for dissenting from a will in probate was 
a statute of limitations which could be tolled by 
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this section for a disability. In re Estate of 
Owens, 117 N.C. App. 118, 450 S.E.2d 2 (1994). 

The six-month limitation period in § 29- 

19(b), relating to notice of the claim of an 
illegitimate child to take from his father’s es- 
tate, is a statute of limitation which is subject 
to being tolled under the provisions of this 
section. Jefferys v. Tolin, 90 N.C. App. 233, 368 
S.E.2d 201 (1988). 
Applicability to Products Liability Ac- 

tions. — The clear and explicit intent of the 
legislature, as evidenced by the statutory lan- 
guage of the Products Liability Act itself, is to 
allow the statute of repose to be tolled if this 
section applies. Bryant v. Adams, 116 N.C. App. 
448, 448 S.E.2d 832 (1994), cert. denied, 339 
N.C. 736, 454 S.E.2d 647 (1995). 

Section 1-15(c) and subsection (b) of this 
section must be construed in pari materia. 
Osborne ex rel. Williams v. Annie Penn Mem. 
Hosp., 95 N.C. App. 96, 381 S.E.2d 794, cert. 
denied, 325 N.C. 547, 385 S.E.2d 500 (1989). 

This section does not completely evis- 
cerate the statute of repose in the case of 
minors and others under disability. If a prod- 
uct is over six years old at the time of injury, 
which would be the time that the claim accrues, 
than the statute of repose operates as a total 
bar on that claim; however, if a claim accrues 
before the six year statute of repose has ex- 
pired, this section simply operates to extend the 
time period within which a minor or other with 
disability may bring suit under Chapter 99B. 
Therefore, claims accruing after six years will 
still be barred. Bryant v. Adams, 116 N.C. App. 
448, 448 S.E.2d 832 (1994), cert. denied, 339 
N.C. 736, 454 S.E.2d 647 (1995). 
Once the period of limitation begins to 

run, the subsequent accession of a minor to a 
right of action cannot toll its running. Davis v. 
E.I. DuPont DeNemours & Co., 400 F. Supp. 
1347 (W.D.N.C. 1974). 
Tolling of Statute in Action by Benefi- 

ciary Against Trustee. — An action against a 
trustee for breach of fiduciary duty is a claim of 
the beneficiary, not the trust, and common 
provisions, such as this section, for the tolling 
of the statute of limitations are available to a 
beneficiary in an action against his trustee. 
Fortune v. First Union Nat’! Bank, 87 N.C. App. 
1, 359 S.E.2d 801 (1987), rev'd on other 
grounds, 323 N.C. 146, 371 S.E.2d 483 (1988). 
Applied in Simpson v. Hurst Performance, 

Inc., 487 F. Supp. 445 (M.D.N.C. 1977); Gibbs v. 
Gibbs, 59 N.C. App. 530, 297 S.E.2d 159 (1982). 
Quoted in Rowland v. Beauchamp, 253 N.C. 

231, 116 S.E.2d 720 (1960). 
Stated in Franklin County v. Jones, 245 N.C. 

272, 95 S.E.2d 863 (1957); Lane v. Aetna Cas. & 
Sur. Co., 48 N.C. App. 634, 269 S.E.2d 711 
(1980); Wilkins v. Whitaker, 714 F.2d 4 (4th Cir. 
1983). 
Cited in Campbell v. Crater, 95 N.C. 156 
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(1886); County of Johnston v. Ellis, 226 N.C. 
268, 38 S.E.2d 31 (1946); Shearin v. Lloyd, 246 

N.C. 363, 98 S.E.2d 508 (1957); Jewell v. Price, 
264 N.C. 459, 142 S.E.2d 1 (1965); Hanes Dye & 
Finishing Co. v. Caisson Corp., 309 F. Supp. 237 
(M.D.N.C. 1970); Brantley v. Dunstan, 10 N.C. 

App. 706, 179 S.E.2d 878 (1971); Crisp v. 
Benfield, 64 N.C. App. 357, 307 S.E.2d 179 
(1983); Vaughan v. Moore, 89 N.C. App. 566, 
366 S.E.2d 518 (1988). 

II. MINORS. 

Effect of Failure of Guardian to Sue. — 
Failure of the guardian to institute actions 
which he has the authority and duty to bring on 
behalf of his ward is the failure of the ward, 
entailing the same legal consequences with 
respect to the bar of the statutes of limitation. 
Johnson v. Pilot Life Ins. Co., 217 N.C. 139, 7 

S.E.2d 475, 128 A.L.R. 13875 (1940). 
The statute of limitations begins to run 

against an infant or an insane person who is 
represented by a guardian at the time the cause 
of action accrues. First-Citizens Bank & Trust 
Co. v. Willis, 257 N.C. 59, 125 S.E.2d 359 
(1962). 

It is the rule in this State that, except in suits 
for realty where the legal title is in the ward, 
the statute of limitations begins to run against 
an infant who is represented by a general 
guardian as to any action which the guardian 
could or should bring at the time the cause of 
action accrues. Teele v. Kerr, 261 N.C. 148, 134 
S.E.2d 126 (1964). 

As to effect of failure of guardian having right 
to sue to do so, see also Cross v. Craven, 120 
N.C. 331, 26,S.E. 940 (1897). 

If an infant or insane person has no 
guardian at the time the cause of action 
accrues, then the statute begins to run upon 
the appointment of a guardian or upon the 
removal of the disability as provided by this 
section, whichever shall occur first. First-Citi- 
zens Bank & Trust Co. v. Willis, 257 N.C. 59, 
125 S.E.2d 359 (1962); Teele v. Kerr, 261 N.C. 
148, 134 S.E.2d 126 (1964). 

Effect of Mother’s Suit as Next Friend 
for Daughter. — For purposes of the North 
Carolina law of limitations, the filing of a 
complaint in federal district court in West Vir- 
ginia by mother as next friend for her minor 
daughter did not constitute the appointment of 
the mother as a guardian ad litem charged with 
the duty of bringing the suit, and therefore did 
not start the running of the statute of limita- 
tions. Genesco, Inc. v. Cone Mills Corp., 604 
F.2d 281 (4th Cir. 1979). 
Running of Statute Against Beneficia- 

ries When It Runs Against Trustee. — 
Where a trust has a claim against a third party, 
and the trustee is competent to sue, a statute of 
limitations will be deemed to have run against 
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all beneficiaries, regardless of minority, when it 
has run against the trustee. Fortune v. First 
Union Nat'l Bank, 87 N.C. App. 1, 359 S.E.2d 
801 (1987), rev'd on other grounds, 323 N.C. 
146, 371 S.E.2d 483 (1988). 
Running of Statute Against Minor Ben- 

eficiaries When it Runs_ Against 
Administratrix. — Where the statute of lim- 
itation had run against the administratrix, it 
had also run against the minor beneficiaries of 
a wrongful death settlement. Boomer v. Cara- 
way, 116 N.C. App. 723, 449 S.E.2d 215 (1994), 
aff'd in part, rev'd in part, per curiam, 342 N.C. 
186, 463 S.E.2d 230 (1995). 
Running of Statute Where No Final Ac- 

count Filed. — When no final account has 
been filed, the statute begins to run from the 
arrival of the ward at age. Self v. Shugart, 135 
N.C. 185, 47 S.E. 484 (1904). 
Action on Judgment Secured During In- 

fancy. — This section permits an individual to 
bring an action on a judgment secured during 
his infancy by a next friend within the time 
limited by § 1-47(1), i.e., ten years after he 
becomes twenty-one years old. Teele v. Kerr, 
261 N.C. 148, 1384 S.E.2d 126 (1964). 
Dismissal of Civil Rights Claim Denied. 

— Motion for dismissal of an action under 42 
U.S.C. § 1983 would be denied where (1) juve- 
nile was 14 years old when the alleged incident 
took place, (2) juvenile was now only 17 years of 
age, and (3) pursuant to subdivision (a)(1) of 
this section, the statute of limitations had not 
begun to run against the juvenile. Simmons v. 
Justice, 87 F. Supp. 2d 524 (W.D.N.C. 2000). 

lil. INSANITY. 

Detention in Asylum by Defendant’s 
Wrongful Act. — Where plaintiff’s cause of 
action was based upon alleged wrongful act of 
defendant in causing plaintiff’s detention in an 
insane asylum, as to defendant plaintiff was 
non sui juris for the period during which he was 
detained, and the statute of limitations did not 
run against plaintiff’s cause of action during 
that period. Jackson v. Parks, 216 N.C. 329, 4 
S.E.2d 873 (19389). 

Test of Disability. — Although the disabil- 
ity statute which operates to toll the statute of 
limitations, subsection (a) of this section, pro- 

vides for tolling for persons who are “insane” 
when their “cause of action” accrues, under the 

decisional and statutory law of this state, the 
appropriate test is one of mental competence to 
manage one’s own affairs. Cox v. Jefferson-Pilot 
Fire & Cas. Co., 80 N.C. App. 122, 341 S.E.2d 
608, cert. denied, 317 N.C. 702, 347 S.E.2d 38 
(1986). 

IV. INCOMPETENCY. 

Post-Traumatic Stress Syndrome. — 
Plaintiff’s repression of memories and post- 
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traumatic stress syndrome suffered as a result 
of her grandmother’s alleged sexual, physical, 
and emotional abuse rendered plaintiff “incom- 
petent”, thereby tolling the statute of limita- 
tions so that summary judgment for defendant 
was improper. Leonard v. England, 115 N.C. 
App. 103, 445 S.E.2d 50, cert. granted, 337 N.C. 
801, 449 S.E.2d 571 (1994), cert. denied, 340 
N.C. 118, 455 S.E.2d 663 (1995). 
Where defendants had sufficient notice from 

allegations in plaintiff’s complaint that he may 
have been prevented from filing his clams due 
to mental disability as he alleged that he suf- 
fered several mental breakdowns, that he was 
diagnosed with post traumatic stress disorder, 
and that due to his mental illness he was 
rendered incompetent within the meaning of 
§ 35A-1101(7), the applicable statute of limita- 
tions was tolled. Soderlund v. North Carolina 
Sch. of Arts, 125 N.C. App. 386, 481 S.E.2d 336 
(1997). 
Education of Handicapped Act. — Where 

mentally handicapped woman reached age 18 
on February 9, 1984, and her guardian ad litem 
filed suit against the Board of Education in 
1986 seeking reimbursement for the depletion 
of her health insurance benefits used to pay for 
her education under the Education of the 
Handicapped Act, the handicapped woman’s 
cause of action was not time barred as she 
timely filed after attaining her majority and 
having a guardian appointed; district court 
properly found § 1-52(2) was tolled by handi- 
capped woman’s infancy and incompetency pur- 
suant to this section. Shook ex rel. Shook v. 
Gaston County Bd. of Educ., 882 F.2d 119 (4th 
Cir. 1989), cert. denied, 493 U.S. 1093, 110 S. 
Ct. 1166, 107 L. Ed. 2d 1069 (1990). 

Tolling of Statute for Incompetent 
Widow. — Where widow was incompetent and 
without a guardian at all times during the 
administration of her husband’s estate all stat- 
utes of limitations for civil actions under Chap- 
ter 1 of the General Statutes applicable to her 
were tolled by this section until the removal of 
her disability or the appointment of a guardian. 
In re Estate of Owens, 117 N.C. App. 118, 450 
S.E.2d 2 (1994). 

Tolling of Statute for Incompetent 
Daughter. — The statute of limitations was 
tolled for woman who was not yet adjudicated 
incompetent although, in fact, she clearly was. 
Fox v. Health Force, Inc., 143 N.C. App. 501, 
547 S.E.2d 83 (2001). 
Incompetency Not Shown. — The plaintiff 

failed to establish that he was an “incompetent 
adult” within the meaning of the statute where 
his only allegation regarding his incompetency 
was that his mental condition “caused him to be 
incapable of understanding his legal rights, 
making or communicating important decisions 
about those rights or bringing a lawsuit,” but he 
was able to arrange for places to live, signed 
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leases, cooked, went shopping, held several 
jobs, attended college at two institutions, ob- 
tained and renewed driver’s licenses from three 
states, drove vehicles, owned farmland, trav- 
eled and lived in foreign countries, produced a 
ballet, and created music. Soderlund v. Kuch, 
143 N.C. App. 361, 546 S.E.2d 632 (2001), 
review denied, 353 N.C. 729, 551 S.E.2d 438 
(2001). 
Pleading Not Required. — Plaintiff was 

not required to plead mental disability in avoid- 
ance of the affirmative defense of statute of 
limitations. Dunkley v. Shoemate, 121 N.C. 
App. 360, 465 S.E.2d 319 (1996). 

V. MALPRACTICE. 

Appointment of Guardian Has No Effect 
on Tolling Provision. — Appointment of a 
guardian for a minor does not render the tolling 
provisions of subsection (b) inapplicable to the 
minor; therefore, where guardian was ap- 
pointed for minor and action on behalf of minor 
for medical malpractice was filed more than 
five years after that appointment but before 
minor reached 19, the cause of action was not 

barred by the statute of limitations. Osborne ex 
rel. Williams v. Annie Penn Mem. Hosp., 95 
N.C. App. 96, 381 S.E.2d 794, cert. denied, 325 
N.C. 547, 385 S.E.2d 500 (1989). 
A claimant in a professional malpractice 

case must file the action within the time limi- 
tations contained in § 1-15(c), unless that pe- 

riod expires before the claimant reaches 19 
years of age, in which case claimant may bring 
the action at any time before he or she reaches 
age 19. Osborne ex rel. Williams v. Annie Penn 
Mem. Hosp., 95 N.C. App. 96, 381 S.E.2d 794, 
cert. denied, 325 N.C. 547, 385 S.E.2d 500 
(1989). 

Plaintiff’s claim based on medical mal- 
practice was barred by the three-year stat- 
ute of limitations of § 1-15(c) and the provi- 
sions of subsection (b) of this section where the 
last act of negligence by defendants allegedly 
occurred in 1962 when plaintiff was four years 
old and plaintiff filed his claim one day before 
his twentieth birthday, there being no merit to 
plaintiffs’ contention that subsection (b) does 
not apply to an action brought by a plaintiff in 
his own behalf. Hohn v. Slate, 48 N.C. App. 624, 
269 S.E.2d 307 (1980), cert. denied, 301 N.C. 
720, 274 S.E.2d 229 (1981). 
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VI. ADVERSE POSSESSION. 

Section Relates to True Title. — Adverse 
possession relates only to the true title, and the 
exemptions in the statute as to disability can 
apply only to one having, by virtue of this title, 
a right of entry or of action. Berry v. Lumber 
Co., 141 N.C. 386, 54 S.E. 278 (1906). 

Disability Beginning After Commence- 
ment of Running of Statute. — Where the 
statute of limitations begins to run in favor of 
one in adverse possession against owner, and 
the owner thereafter dies leaving heirs who are 
minors, their disability of infancy does not 
affect the operation of the statute, since the 
disability is subsequent to commencement of 
the running of the statute. Battle v. Battle, 235 
N.C. 499, 70 S.E.2d 492 (1952). 

Effect of Disability Continuing 
Throughout Life. — If the disability contin- 
ued during life, and for a period thereafter 
sufficient to complete the prescribed time of 
seven years, the title would be perfected in the 
occupant, subordinate only to a right in the heir 
to sue for the recovery of the land for the space 
of three years next after his death. The running 
of the statute against the action and to consum- 
mate the title would be concurrent after the 
decease of the grantor. Ellington v. Ellington, 
103 N.C. 54, 9 S.E. 208 (1889). 
Adverse Possession. — Seven years’ ad- 

verse possession under color of title is no bar to 
an action of ejectment where the person enti- 
tled to commence the same is an infant at the 
time the title to the land descends to him and 
sues within three years next after full age. 
Clayton v. Rose, 87 N.C. 106 (1882). 

If land is held adversely to an insane person 
for such length of time as would bar his recov- 
ery if sane, such insane person, or those claim- 
ing under him, must commence an action 
within three years after the disability of insan- 
ity is removed, or their rights to recover will be 
barred. Warlick v. Plonk, 103 N.C. 81, 9 S.E. 
190 (1889). 
A cause of action to set aside a deed 

executed by a person who is non compos 
mentis must be brought within seven years 
from the date of execution, or within three 
years next after the removal of the disability, 
whichever period expires later. Emanuel v. 
Emanuel, 78 N.C. App. 799, 338 S.E.2d 620 

(1986). 

§ 1-18. Disability of marriage. 

In any action in which the defense of adverse possession is relied upon, the 
time computed as constituting such adverse possession shall not include any 
possession had against a feme covert during coverture prior to February 18, 
1899. (1899, c. 78, ss. 2, 3; Rev., s. 363; C.S., s. 408.) 
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Cross References. — For constitutional 
provision concerning property of married 
women, see N. C. Const., Art. X, § 4. As to 
status of married women in civil actions and 
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with reference to property in general, see § 52- 
1 
Legal Periodicals. — For discussion of this 

section, see 2 N.C.L. Rev. 181 (1924). 

CASE NOTES 

Effect of Section. — Under the provisions 
of this section, and § 52-1 et seq., passed in 
pursuance of Const. 1868, Art. X, § 6, husband 
and wife are authorized to contract and deal 
with their separate property, subject to specific 
exceptions, as if they were unmarried. Roberts 
v. Roberts, 185 N.C. 566, 118 S.E. 9, 29 A.L.R. 
1479 (1923). 
Section Contemplates True Owner. — A 

possession cannot be adverse, within the mean- 
ing of this section, to anyone who has no title or 
right of entry or action. It cannot be adverse to 
one who is a mere stranger to the true title and 
who has no claim whatever to the land, for he 
has no right which may be barred by such a 
possession. It has sole reference to the owner of 
the title. Berry v. Lumber Co., 141 N.C. 386, 54 
S.E. 278 (1906). 

Since passage of this section coverture 
is not a defense in bar of the running of the 
statute of limitations. Carter v. Reaves, 167 
N.C. 131, 83 S.E. 248 (1914). 

Since passage of this section, if feme covert’s 
right of entry and title were defeated by defen- 
dants’ adverse possession for seven years under 
color of title before her action was commenced, 

the plea of coverture would not avail her. Bond 
v. Beverly, 152 N.C. 56, 67 S.E. 55 (1910). 

In a suit to cancel deeds because of the 
mental incapacity of the grantor to make them, 
under which deeds defendant in possession 
claimed title by adverse possession under color, 
coverture of plaintiff would not avail her to 
repel the bar of the statute of limitations which 
had run in favor of defendant’s title. Butler v. 
Bell, 181 N.C. 85, 106 S.E. 217 (1921). 

Effect of Statute upon Proof. — Until 
twenty years had elapsed since the passage of 
this section, one claiming title by adverse pos- 
session had the burden of proving that the 
statute began to run prior to the disability of 
coverture. Holmes v. Carr, 172 N.C. 213, 90 S.E. 
152 (1916). 

§ 1-19. Cumulative disabilities. 

When two or more disabilities coexist at the time the right of action accrues, 
or when one disability supervenes an existing one, the limitation does not 
attach until they all are removed. (C.C.P., ss. 28, 49; Code, ss. 149, 170; Rev., 
s. 364; C.S., s. 409.) 

CASE NOTES 

Cumulative disabilities will only pre- 
vent running of statute before it has 
started. Any number, after the statute has 
once begun to run, will not suspend or arrest its 
operation. Holmes v. Carr, 172 N.C. 213, 90S.E. 
152 (1916). 
This section can have no application 

when there is a clear running of the stat- 
ute for the period fixed after the disability is 
removed, as when an infant attains his major- 
ity. Campbell v. Crater, 95 N.C. 156 (1886). 
Length of Time of Disabilities Immate- 

rial. — The length of time elapsing during 
cumulative disabilities, so long as the disabili- 
ties are continuous, is immaterial. Epps v. 
Flowers, 101 N.C. 158, 7 S.E. 680 (1888). 

For cases in which the former disability 
of coverture supervened upon the disabil- 
ity of infancy, see Clayton v. Rose, 87 N.C. 106 
(1882); Epps v. Flowers, 101 N.C. 158, 7 S.E. 
680 (1888); Cross v. Craven, 120 N.C. 331, 26 
S.E. 940 (1897); Lafferty v. Young, 125 N.C. 296, 
34 S.E. 444 (1899). 

§ 1-20. Disability must exist when right of action accrues. 

No person may avail himself of a disability except as authorized in G.S. 1-19, 
unless it existed when his right of action accrued. (C.C.P,, s. 48; Code, s. 169; 
Rev;, §.. 3655 ©:S:."s7 410.) 
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CASE NOTES 

Once the statute begins to run nothing 
stops it. Fulp v. Fulp, 264 N.C. 20, 140 S.E.2d 
708 (1965). 
When the statute of limitations commences 

to run, nothing stops it. When it begins to run 
against the ancestor, it continues to run against 
the heir, although the heir is under disability 
when the descent is cast. Frederick v. Williams, 
103 N.C. 189, 9 S.E. 298 (1889). See also, 

Asbury v. Fair, 111 N.C. 251, 16 S.E. 467 (1892); 
Clendenin v. Clendenin, 181 N.C. 465, 107 S.E. 
458 (1921). 
The principle of this section applies 

where defendant leaves the State after the 
cause of action accrues. Blue v. Gilchrist, 84 
N.C. 239 (1881). But see § 1-21. 

Cited in Shearin v. Lloyd, 246 N.C. 363, 98 
S.E.2d 508 (1957). 

§ 1-21. Defendant out of State; when action begun or 
judgment enforced. 

If when the cause of action accrues or judgment is rendered or docketed 
against a person, he is out of the State, action may be commenced, or judgment 
enforced within the times herein limited after the return of the person into this 
State, and if, after such cause of action accrues or judgment is rendered or 
docketed, such person departs from and resides out of this State, or remains 
continuously absent therefrom for one year or more, the time of his absence 
shall not be a part of the time limited for the commencement of the action or 
the enforcement of the judgment. Provided, that where a cause of action arose 
outside of this State and is barred by the laws of the jurisdiction in which it 
arose, no action may be maintained in the courts of this State for the 
enforcement thereof, except where the cause of action originally accrued in 
favor of a resident of this State. 

The provisions of this section shall not apply to the extent that a court of this 
State has or continues to have jurisdiction over the person under the provi- 
sions of G.S. 1-75.4. (C.C.P., s. 41; 1881, c. 258, ss. 1, 2; Code, s. 162; Rev., s. 366; 
C.S., s. 411; 1955, c. 544; 1979, c. 525, s. 1.) 

- Legal Periodicals. — For brief comment on 
the 1955 amendment, see 33 N.C.L. Rev. 531 
(1955). 

For case law survey as to the North Carolina 
“borrowing statute,” see 45 N.C.L. Rev. 845 
(1967). 

For note on choice of law rules in North 
Carolina, see 48 N.C.L. Rev. 243 (1970). 

For article, “Statutes of Limitations in the 

Conflict of Laws,” see 52 N.C.L. Rev. 489 (1974). 
For comment discussing perceived conflict 

between § 1-75.4 and this section prior to en- 
actment of the second paragraph thereof, see 12 
Wake Forest L. Rev. 1041 (1976). 

For survey of 1976 case law on civil proce- 
dure, see 55 N.C.L. Rev. 914 (1977). 

For survey of 1979 law on civil procedure, see 
58 N.C.L. Rev. 1261 (1980). 

CASE NOTES 

I. In General. 
II. Causes of Action Arising Outside State. 

I. IN GENERAL. 

Effect of 1979 Amendment. — The addi- 
tion in 1979 of the second paragraph to this 
section provides, in effect, that this section is 
not applicable to toll a statute of limitations if a 
defendant is amenable to long-arm jurisdiction 
under § 1-75.4. Tierney v. Garrard, 124 N.C. 

App. 415, 477 S.E.2d 73 (1996), cert. granted, 
345 N.C. 760, 485 S.E.2d 309 (1997), aff’d, 347 
N.C. 258, 490 S.E.2d 237 (1997). 

The plain language of the second paragraph 
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of this section is unambiguous and does not 
limit the exemption from its tolling provisions 
to those defendants amenable only to personal 
process. Tierney v. Garrard, 124 N.C. App. 415, 
477 S.E.2d 73- (1996), cert. granted, 345 N.C. 
760, 485 S.E.2d 309 (1997), aff’d, 347 N.C. 258, 
490 S.E.2d 237 (1997). 
Purpose of Section. — One of the purposes 

of this section is to prevent defendants from 
having the benefit of the lapse of time, i.e., the 
statute of limitations, while they remain be- 
yond the limits of the State and allow their 
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debts to remain unpaid, it not being the policy 
of the State to drive its citizens to seek their 
legal remedies abroad. Duke Univ. v. Chestnut, 
28 N.C. App. 568, 221 S.E.2d 895, appeal dis- 
missed, 289 N.C. 726, 224 8.E.2d 674 (1976). 

The purpose of this section is to prevent 
defendants from having the benefit of the stat- 
ute of limitation while they permit past due 
debts to remain unpaid or other causes of action 
against them to remain undischarged, and 
keep beyond the limits of the State and the 
jurisdiction of its courts, thus preventing the 
person having the right to sue from doing so. 
Merchants & Planters Nat’! Bank v. Appleyard, 
238 N.C. 145, 77 S.E.2d 783 (1953). 

The general purpose of this section, taken in 
connection with the statute of limitation, is to 
give the person having an accrued cause of 
action or judgment, as prescribed, opportunity 
substantially during the whole of the lapse of 
the time against him to bring his action or 
enforce his judgment. Armfield v. Moore, 97 
N.C. 34, 2 S.E. 347 (1887). 
The words “any person” are employed to 

designate the person to be affected and em- 
braced by the section; they are very comprehen- 
sive, and there is nothing in the section’s scope 
or purpose that excludes nonresidents. 
Armfield v. Moore, 97 N.C. 34, 2 S.E. 347 
(1887); Merchants & Planters Nat’l Bank v. 
Appleyard, 238 N.C. 145, 77 S.E.2d 783 (1953). 

“The times herein limited” means the time 
prescribed elsewhere in the Code or in statutes 
amending or passed as substitutes therefor. 
The plain intent of the statute is to put nonres- 
idents on the same footing as residents. 
Armfield v. Moore, 97 N.C. 34, 2 S.E. 347 
(1887); Williams v. Iron Belt Bldg. & Loan 
Ass’n, 131 N.C. 267, 42 S.E. 607 (1902); Hill v. 
Lindsay, 210 N.C. 694, 188 S.E. 406 (1936). 

This statutory provision prescribes 
three distinct cases in which the statute 
will not operate as a bar because of the 
continuous lapse of the time prescribed next 
after the cause of action accrued or judgment 
was rendered or docketed: (1) Where the debtor 
was out of the State at the time the cause of 
action accrued or the judgment was rendered or 
docketed. This case may apply alike to a resi- 
dent or nonresident debtor. In such a case time 
does not begin to lapse in his favor until he 
returns to the State, not simply on a hasty visit 
of a day or two, at long intervals, but for the 
purpose of residence. And if, after such returns, 
he departs from the State for the purpose of 
residence out of it, or to sojourn out of it for a 
year or more, the time of his absence will not be 
allowed in his favor; it will be subtracted from 
the time that would have been so allowed if he 
had remained in the State. (2) When, after the 
cause of action accrued or the judgment was 
rendered or docketed, the debtor, either a resi- 
dent or nonresident of the State, departs from 
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and resides out of it, the time of his absence 

shall not be deemed or taken as any part of the 
time limited for the commencement of such 
action or the enforcement of such judgment. (3) 
When, after the cause of action has accrued or 
judgment has been rendered or docketed, the 
debtor departs from the State, and remains 
continually absent for the space of one year or 
more, the time of his absence shall not be 

allowed in his favor. Armfield v. Moore, 97 N.C. 
34, 2 S.E. 347 (1887); Arthur v. Henry, 157 N.C. 
393, 73 S.E. 206 (1911). 

The statute of limitations is suspended in the 
following cases: (1) When the person against 
whom a cause of action exists becomes a non- 
resident, whether he remains continuously ab- 
sent for a year or occasionally visits the State; 
(2) When such person retains his residence, but 
is absent from the State continuously for one 
year or more. Lee v. McKoy, 118 N.C. 518, 24 
S.E. 210 (1896). 

Effect of Absence of Debtor Before Ac- 
crual of Action. — Where a debtor is out of the 
State at the time the cause of action accrues, 

the statute of limitation does not begin to run 
until he returns to this State for the purpose of 
making it his residence. Armfield v. Moore, 97 
N.C. 34, 2 S.E. 347 (1887). 
Nature of Return to State. — The “return 

to the State” specified by this section as neces- 
sary to put the statute in motion is a return 
with a view to residence, not a casual appear- 
ance in the State, passing through it, or even 
making a visit here. Lee v. McKoy, 118 N.C. 
518, 24 S.E. 210 (1896). 
When a person becomes a nonresident it 

is not necessary that he remain continu- 
ously out of the State one year to stop the 
running of the statute, nor would occasional 
visits to the State put the statute in motion. Lee 
v. McKoy, 118 N.C. 518, 24 S.E. 210 (1896). 

Short Annual Visits Held Insufficient to 
Start Statute. — Where debtor was a nonres- 
ident of this State but was here on a visit of a 
day or two each year, such visits would not have 
the effect of putting the statute in motion. 
Armfield vy. Moore, 97 N.C. 34, 2 S.E. 347 
(1887). 

This section is applicable to actions in 
rem as well as actions in personam, no excep- 
tion being made. Love v. West, 169 N.C. 13, 84 
S.E. 1048 (1915). 
Fact that nonresident debtor has prop- 

erty within the State will not affect this 
section, which suspends the operation of the 
statute of limitations for the period during 
which the person against whom the demand is 
made is out of the State. Grist v. Williams, 111 
N.C. 53, 15 S.E. 889 (1892). 

This section is not applicable after the 
statute of limitation has run. Southern Ry. v. 
Mayes, 113 F. 84 (4th Cir. 1902), cert. denied, 
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186 U.S. 488, 22 S. Ct. 942, 46 L. Ed. 1260 
(1902). 

This section is not applicable if a defen- 
dant is subject to long-arm jurisdiction. 
Stokes v. Wilson & Redding Law Firm, 72 N.C. 
App. 107, 323 S.E.2d 470 (1984), cert. denied, 
313 N.C. 612, 332 S.E.2d 83 (1985). 

The “borrowing provision” of this section is 
not applicable if a defendant is subject to long- 
arm jurisdiction under § 1-75.4. Laurent v. 
USAIR, Inc., 124 N.C. App. 208, 476 S.E.2d 443 
(1996), cert. denied, 346 N.C. 178, 486 S.E.2d 
205 (1997). 
Personal jurisdiction over defendants 

under § 1-75.4, standing alone, is not suf- 
ficient to place plaintiff’s action outside this 
section. Plaintiff must also be a resident of this 
State at the time his action originally accrued 
in order to maintain an action in the courts of 
this State which is barred by the laws of the 
jurisdiction in which it arose. Glynn v. 
Stoneville Furn. Co., 85 N.C. App. 166, 354 
S.E.2d 552, cert. denied, 320 N.C. 512, 358 
S.E.2d 518 (1987). 
When a nonresident defendant is ame- 

nable to process there is no need for a 
tolling statute. Duke Univ. v. Chestnut, 28 
N.C. App. 568, 221 S.E.2d 895, appeal dis- 
missed, 289 N.C. 726, 224 S.E.2d 674 (1976), 
decided prior to enactment of second paragraph 
of this section. 

Application of a tolling statute such as this 
section when defendant has at all times been 
subject to the service of process under § 1- 
75.4(5) is inimical to the general purposes of 
statutes of limitations. Such statutes exist to 
eliminate the injustice which may result from 
the assertion of stale claims by providing a 
reasonable but definite time within which a 
claim must be prosecuted in the courts or be 
forever barred. Duke Univ. v. Chestnut, 28 N.C. 
App. 568, 221 S.E.2d 895, appeal dismissed, 
289 N.C. 726, 224 S.E.2d 674 (1976), decided 
prior to enactment of second paragraph of this 
section. 
No Conflict with Long-Arm Statute. — 

Fact that there is little need to give effect to a 
tolling statute when a nonresident is amenable 
to service that will confer personal jurisdiction 
over him does not place the tolling statute in 
hopeless conflict with the long-arm jurisdic- 
tional statute. Full effect can be given to both of 
the statutes. Duke Univ. v. Chestnut, 28 N.C. 
App. 568, 221 S.E.2d 895, appeal dismissed, 
289 N.C. 726, 224 S.E.2d 674 (1976), decided 
prior to enactment of second paragraph of this 
section. 

Sections 1-105 and 1-105.1 Not in Con- 
flict with Section. — Sections 1-105 and 
1-105.1, providing for substitute service of a 
nonresident motorist by service upon the Com- 
missioner of Motor Vehicles, are not in conflict 

with and do not repeal this section, even though 
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there is no need for a tolling statute when a 
nonresident defendant is amenable to process. 
Travis v. McLaughlin, 29 N.C. App. 389, 224 
S.E.2d 2438, cert. denied, 290 N.C. 555, 226 
S.E.2d 513 (1976). 
Right of Foreign Corporations to Plead 

Statute. — As to right of foreign corporations 
to plead the statute of limitations when re- 
quired by statute to maintain an agent in the 
State for service of process, see Volivar v. Rich- 
mond Cedar Works, 152 N.C. 656, 68 S.E. 200 
(1910). 
A corporation can actually be present in the 

State by continuously doing business in North 
Carolina through its agents, even though place 
of incorporation and principal place of business 
are in foreign states. Bobbitt v. Tannewitz, 538 
F. Supp. 654 (M.D.N.C. 1982). 
Where the seller has continuously done busi- 

ness in North Carolina since plaintiff’s claims 
accrued, the seller has been sufficiently 
“present” in the State to warrant the protection 
of the statutes of limitations. Bobbitt v. 
Tannewitz, 538 F. Supp. 654 (M.D.N.C. 1982). 
As to general rule regarding application 

of statutes of this character to actions 
pending at the time they take effect, provided 
the actions have not been barred by a previous 
limitation, see Cox v. Brown, 51 N.C. 100 
(1858). 
Burden of proof is upon plaintiff to show 

that defendant comes within the purview of 
this section. Burkhimer vy. Gealy, 39 N.C. App. 
450, 250 S.E.2d 678, cert. denied, 297 N.C. 298, 
254 S.E.2d 918 (1979). See also, Savage v. 
Currin, 207 N.C. 222, 176 S.E. 569 (1934). 
Where plaintiff’s affidavits did not even sug- 

gest that defendant left North Carolina at any 
time, this section could not apply. Sunamerica 
Fin. Corp. v. Bonham, 328 N.C. 254, 400 S.E.2d 
435 (1991). 
Suspension of Operation of § 1-53. — The 

existence of the conditions enumerated in this 
section will suspend the operation of § 1-53. 
Williams v. Iron Belt Bldg. & Loan Ass’n, 131 

N.C. 267, 42 S.E. 607 (1902). 
Enforcement of Resulting Trust. — 

Where a cause of action to enforce a resulting 
trust existed for more than 10 years, but after 
subtracting the length of time the trustee 
thereof had been out of the State the elapsed 
time was less than 10 years, then under this 
section the cause of action was not barred by 
the 10-year statute. Miller v. Miller, 200 N.C. 
458, 157 S.E. 604 (1931). 
Proceedings against bail in civil actions 

are barred, unless commenced within three 
years after judgment against the principal, 
notwithstanding the principal may have left 
the State in the meanwhile. Albemarle Steam 
Nav. Co. v. Williams, 111 N.C. 35, 15 S.E. 877 

(1892). 
Applied in Stokes v. Southeast Hotel Prop- 

erties, Ltd., 877 F. Supp. 986 (W.D.N.C. 1994). 
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Stated in Ryan v. Brooks, 634 F.2d 726 (4th 
Cir. 1980). 

Cited in Williams v. Iron Belt Bldg. & Loan 
Ass’n, 131 N.C. 267, 42 S.E. 607 (1902); Love v. 
West, 169 N.C. 18, 84S.E. 1048 (1915); Bridger 

v. Mitchell, 187 N.C. 374, 121 S.E. 661 (1924); 
Osborne v. Board of Educ. ex rel. State, 207 
N.C. 508, 177 S.E. 642 (1935); Miller v. Perry, 

456 F.2d 63 (4th Cir 1972); Joyner v. Lucas, 42 

N.Cos App, #04174 254278. B2de(105 (1979); 
Deadwyler v. Volkswagen of Am., Inc., 134 
F.R.D. 128 (W.D.N.C. 1991); Taylor v. Taylor, 
143 N.C. App. 664, 547 S.E.2d 161 (2001). 

II. CAUSES OF ACTION ARISING 
OUTSIDE STATE. 

Purpose of Proviso in First Paragraph. 
— The legislature intended the proviso added 
by the 1955 amendment to be a limited borrow- 
ing statute, operating to bar prosecution in this 
State of all claims barred either in the state of 
their origin or in this State. Little v. Stevens, 
267 N.C. 328, 148 S.E.2d 201 (1966). 

The proviso in this section is not a limitation 
upon the tolling provisions of the statute, but is 
a limited borrowing statute, operating to bar 
prosecution in this State of all claims barred 
either in the state of their origin or in this 
State. Broadfoot v. Everett, 270 N.C. 429, 154 
S.E.2d 522 (1967). 

The 1955 amendment was designed (1) to 
clarify the law and (2) to bar stale out-of-state 
claims. To treat the proviso merely as a limita- 
tion on the tolling portion of the statute would 
accomplish neither of these purposes. Giving 
the language of the proviso its ordinary mean- 
ing, it is a limited borrowing statute which bars 
all stale foreign claims. Little v. Stevens, 267 
N.C. 328, 148 S.E.2d 201 (1966). 

The second sentence of this section, the “bor- 
rowing statute” element, limits the effect of the 
first sentence by applying the foreign state’s 
statute of limitation in those situations where 
the foreign statute would bar the action; in 
other words, the “borrowing statute” will pre- 
vent a plaintiff from retaining the right to sue 
indefinitely. Cochrane v. Turner, 582 F. Supp. 
971 (W.D.N.C. 1983). 
Certain Claims Barred by Proviso. — 

Treating the proviso as a limited borrowing 
statute, no action barred in the state of origin 
may be litigated here. Little v. Stevens, 267 
N.C. 328, 148 S.E.2d 201 (1966). 
Unless They Originally Accrued in Fa- 

vor of Resident. — This section now bars all 
stale foreign claims unless they originally ac- 
crued in favor of a resident of North Carolina. 
Broadfoot v. Everett, 270 N.C. 429, 154 S.E.2d 
522 (1967). 
Ancillary Administrator Is Not Resident 

to Whom Wrongful Death Claim Accrues. 
— The fact that an action for wrongful death is 
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brought by an ancillary administrator ap- 
pointed in this State does not make the action 
one accruing to a resident of this State within 
the meaning of the proviso to this section. 
Broadfoot v. Everett, 270 N.C. 429, 154 S.E.2d 

522'(1967). 
Wrongful Death Claim Barred Where It 

Arose Is Also Barred in This State. — 
Where, at the time a wrongful death action was 
instituted here, it was barred in Pennsylvania 
where it arose, it was also barred in North 
Carolina. Broadfoot v. Everett, 270 N.C. 429, 
154 S.E.2d 522 (1967). 

Right to Maintain Action After Barred in 
Other Jurisdiction. — After a cause of action 
has been barred in the jurisdiction where it 
arose, only a plaintiff who was a resident of 
North Carolina at the time the cause of action 
originally accrued has the right to maintain an 
action in the courts of North Carolina. Laurent 
v. USAIR, Inc., 124 N.C. App. 208, 476 S.E.2d 
443 (1996), cert. denied, 346 N.C. 178, 486 

S.E.2d 205 (1997). 
Right of Nonresident to Litigate Claim 

Not Barred Where It Arose. — The courts of 
this State are open to a nonresident plaintiff to 
enforce a claim on a cause of action that is not 
barred in the jurisdiction where such cause of 
action arose, where the debtor has not been a 
resident of this State for the statutory time 
necessary to bar the action. This section tolls 
the statute in such cases where neither the 
plaintiff nor the defendant is a resident of this 
State at the time of the institution of the action 
and never was, as well as where the obligation 
arose out of the State and the debtor has not 
resided in the State for a time sufficient to bar 
the action by the law of this State. Merchants & 
Planters Nat’l Bank v. Appleyard, 238 N.C. 145, 
77 S.E.2d 783 (1953), decided prior to addition 
of proviso in 1955. 

Action Based on Foreign Statute Which 
Itself Contains Limitation. — When an ac- 
tion is based on a foreign statute which creates 
a cause or right of action and the statute itself 
contains a limitation on the time within which 
the action may be brought, the life of the right 
of action is limited by that provision and not by 
local statutes of limitation. Rios v. Drennan, 

209 F. Supp. 927 (E.D.N.C. 1962). 

Claim Arising Out-of-State Against Non- 
resident. — This section has been construed to 
mean that if the cause of action arises in 
another state against an out-of-state defen- 
dant, then the statute of limitation does not 
begin to run until the nonresident defendant 
comes into this State so that he or she is subject 
to the personal jurisdiction of this State’s 
courts. Cochrane v. Turner, 582 F. Supp. 971 
(W.D.N.C. 1983). 
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§ 1-22. Death before limitation expires; action by or 
against personal representative or collector. 

If a person entitled to bring an action dies before the expiration of the time 
limited for the commencement thereof, and the cause of action survives, an 
action may be commenced by his personal representative or collector after the 
expiration of that time, and within one year from his death. If a person against 
whom an action may be brought dies before the expiration of the time limited 
for the commencement thereof, and the cause of action survives, an action may 
be commenced against his personal representative or collector after the 
expiration of that time; provided, the action is brought or notice of the claim 
upon which the action is based is presented to the personal representative or 
collector within the time specified for the presentation of claims in G.S. 
28A-19-83. If the claim upon which the cause of action is based is filed with the 
personal representative or collector within the time above specified, and its 
validity is admitted in writing by him, it is not necessary to bring an action 
upon such claim to prevent the bar, but no action shall be brought against the 
personal representative or collector upon such claim after his final settlement. 
(C.C.P., s. 43; 1881, c. 80; Code, s. 164; Rev., s. 367; C.S., s. 412; 1977, c. 446, 
Soi.) 

Cross References. — As to substitution of 
parties to action upon death of a party where 
the cause of action survives, see § 1A-1, Rule 

25. As to survival of actions to and against 
personal representatives, see § 28A-18-1. 

CASE NOTES 

I. In General. 
II. Claims in Favor of Estate. 

III. Claims Against Estate. 
IV. Filing and Admission of Claim. 

I. IN GENERAL. 

Section as Exception to General Rule. — 
This section is an exception to the general rule 
that when the statutes of limitation once begin 
to run nothing can stop them. Winslow v. 
Benton, 130 N.C. 58, 40 S.E. 840 (1902); 
Matthews v. Peterson, 150 N.C. 134, 63 S.E. 
721 (1909); Hodge v. Perry, 255 N.C. 695, 122 
S.E.2d 677 (1961). 

This section is an enabling and not a 
disabling statute, and applies only in those 
cases where, but for its interposition, a claim 
would be barred. Benson v. Bennett, 112 N.C. 
505, 17 S.E. 4382 (1893); Redmond v. Pippen, 
113 N.C. 90, 18 S.E. 50 (1893); Geitner v. Jones, 
176 N.C. 542, 97 S.E. 494 (1918); Humphrey v. 
Stephens, 191 N.C. 101, 131 S.E. 383 (1926). 
And Enlarges Time for Bringing Action. 

— This section is intended to enlarge and 
extend the time within which an action may be 
brought, and not to suspend the operation of 
the statute, which continues to run. Irvin v. 
Harris, 184 N.C. 547, 114 S.E. 818 (1922). See 
also, Coppersmith v. Wilson, 107 N.C. 31, 12 
S.E. 77 (1890); Benson v. Bennett, 112 N.C. 505, 

17 S.E. 432 (1893). 
But this section has no application 

Al 

where the bar attached before death. 
Daniel v. Laughlin, 87 N.C. 483 (1882); 
Vaughan v. Hines, 87 N.C. 445 (1882); Hughes 
v. Boone, 114 N.C. 54, 19 S.E. 63 (1894); Grady 
v. Wilson, 115 N.C. 344, 20 S.E. 518 (1894); 
Parker v. Harden, 121 N.C. 57, 28 S.E. 20 

(1897); Copeland v. Collins, 122 N.C. 619, 30 
S.E. 315 (1898); Winslow v. Benton, 130 N.C. 
58, 40 S.E. 840 (1902); Humphrey v. Stephens, 
191 N.C. 101, 1381 S.E. 383 (1926). 
This section makes a distinction be- 

tween claims in favor of a decedent’s es- 
tate and claims against a decedent’s es- 
tate. Ingram v. Smith, 16 N.C. App. 147, 191 
S.E.2d 390, cert. denied, 282 N.C. 304, 192 
S.E.2d 195 (1972). 

To What Limitations Section Is Applica- 
ble. — The section only applies to the limita- 
tions prescribed in the Code of Civil Procedure. 
Hall v. Gibbs, 87 N.C. 4 (1882). 
Application to Wrongful Death Action. — 

This section is of no avail to a plaintiff in a 
wrongful death action where she does not qual- 
ify and file suit within that time limit. Johnson 
v. Wachovia Bank & Trust Co., 22 N.C. App. 8, 
205 S.E.2d 353 (1974). 
Application to Securities Action. — Since 
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§ 78A-56 is a statute of limitations and not a 

statute of repose, in action seeking recession of 
purchase of securities the two-year statute of 
limitations provided for in § 78A-56(f) was 
tolled by operation of this section, because 
plaintiffs brought their claim within the one 
year extension provided by this section. Walker 
v. Montclaire Hous. Partners, 736 F. Supp. 1358 
(M.D.N.C. 1990). 
Contract as to Time for Suit Not Sus- 

pended by Section. — A reasonable stipula- 
tion in a contract of carriage with a railroad 
company for an interstate shipment of goods as 
to the time wherein suit might be brought for 
loss or damage was a part of the contract 
between the parties, and being made without 
exception, was not suspended by this section. 
Thigpen v. East Carolina Ry., 184 N.C. 33, 113 
S.. Doz 1922), 
As to former practice under which there 

was no extension of time to prevent the bar of 
the statutes from becoming complete as is pro- 
vided in this section, see Hawkins v. Savage, 75 
N.C. 133 (1876); Bruner v. Threadgill, 88 N.C. 
361 (1883); Patterson v. Wadsworth, 89 N.C. 
407 (1883). 
Applied in Robertson v. Dunn, 87 N.C. 191 

(1882). 
Quoted in Gelder & Assocs. v. Huggins, 52 

N.C. App. 336, 278 S.E.2d 295 (1981); Lassiter 
v. Faison, 111 N.C. App. 206, 432 S.E.2d 373 
(1998). 

Cited in Syme v. Badger, 96 N.C. 197, 2S.E. 
61 (1887); Redmond v. Pippen, 113 N.C. 90, 18 
S.E. 50 (1893); Harris v. Davenport, 132 N.C. 
697, 44 S.E. 406 (1903); Geitner v. Jones, 176 
N.C. 542, 97 S.E. 494 (1918); Irvin v. Harris, 

182 N.C. 647, 109 S.E. 867 (1921); Strong v. 
Johnson, 53 N.C. App. 54, 280 S.E.2d 37 (1981). 

II. CLAIMS IN FAVOR OF ESTATE. 

Effect of this section, following death of 
judgment creditor, was to give one year’s time 
from such death to the decedent’s representa- 
tive to bring an action, if otherwise it would 
have been barred before such year had expired. 
Benson v. Bennett, 112 N.C. 505, 17 S.E. 432 
(1893). 
Where there was more than one year 

after death of creditor before time for the 
bringing of suit expired, this section had no 
place. Hughes v. Boone, 114 N.C. 54, 19 S.E. 63 
(1894). 
Time of Administrator’s Appointment Is 

Immaterial. — Actions upon claims in favor of 
an estate of a decedent must be brought within 
one year of his death, without regard to when 
administrator was appointed. Coppersmith v. 
Wilson, 107 N.C. 31, 12 S.E. 77 (1890). 
Reason for Counting Time Period from 

Death of Decedent. — Time is counted from 
the death of the decedent, in respect to claims 
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in favor of the estate, because the law does not 
encourage remission in those entitled to admin- 
istrations. Coppersmith v. Wilson, 107 N.C. 31, 
12 S.E. 77 (1890); Ingram v. Smith, 16 N.C. 

App. 147, 191 S.E.2d 390, cert. denied, 282 N.C. 
304, 192 S.E.2d 195 (1972). 

III. CLAIMS AGAINST ESTATE. 

Editor’s Note. — The cases cited below were 
decided prior to the 1977 amendment to this 
section, which substituted the proviso in the 
second sentence for language therein limiting 
suit to a period within one year after the issuing 
of letters testamentary or of administration, 
provided the letters were issued within ten years 
of the death of decedent. 
As to construction and application of 

former provisions of the second sentence 
of this section prior to its amendment in 1977, 
see Mauney v. Holmes, 87 N.C. 428 (1882); 
Dunlap v. Hendley, 92 N.C. 115 (1885); Smith v. 

Brown, 101 N.C. 347, 7 S.E. 890 (1888); 
Brittain v. Dickson, 104 N.C. 547, 10 S.E. 701 
(1889); Coppersmith v. Wilson, 107 N.C. 31, 12 
S.E. 77 (1890); Brawley v. Brawley, 109 N.C. 
524, 14 S.E. 73 (1891); Benson v. Bennett, 112 
N.C. 505, 17 S.E. 432 (1893); Burgwyn v. 
Daniel, 115 N.C. 115, 20 S.E. 462 (1894); 
Winslow v. Benton, 130 N.C. 58, 40 S.E. 840 
(1902); Matthews v. Peterson, 150 N.C. 134, 63 
S.E. 721 (1909); Fisher v. Ballard, 164 N.C. 326, 
80 S.E. 239 (1913); Irvin v. Harris, 182 N.C. 
656, 109 S.E. 871 (1921), modified on rehear- 
ing, 184 N.C. 547, 114S.E. 818 (1922); Prentzas 
v. Prentzas, 260 N.C. 101, 131 S.E.2d 678 
(1963). 
A county’s general claim against the es- 

tate of a recipient of old age assistance to 
recover for such assistance is governed by this 
section. Mecklenburg County v. Lee, 18 N.C. 
App. 239, 196 S.E.2d 814 (1973). 

IV. FILING AND ADMISSION OF CLAIM. 

Editor’s Note. — The cases cited below were 
decided prior to enactment of the 1977 amend- 
ment to the final sentence of this section, which 
substituted “its validity is admitted in writing 
by him” for “admitted by him.” 

Last Sentence of Section Not Retroac- 
tive. — The last sentence of this section (which 
was added in 1881) applied only to those claims 
that were filed at the time of the passage of the 
act and were not then barred. It could not apply 
to those barred when the act became effective. 
Whitehurst v. Dey, 90 N.C. 542 (1884). 
Meaning of “Filed”. — The term “filed” 

signifies that the claim is to be exhibited, for 
inspection, to the personal representative, for 
his admission or rejection. It is not required of 
the creditor to part with the possession of the 
evidence of his claim. Hinton v. Pritchard, 126 
N.C. 8, 35 S.E. 127 (1900). 
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Notice to the executor for information is 
the prime purpose of the statute in requir- 
ing the claim to be filed, and seems to be all that 
is necessary for his purpose, until he is ready to 
make a final settlement. Hinton v. Pritchard, 
126 N.C. 8, 35 S.E. 127 (1900). 
Filing of Claim as Protection Against 

Running of Statute. — If a judgment creditor 
of a deceased judgment debtor wishes to protect 
himself against the running of the statute of 
limitations as against the debt, he must file his 
claim with the personal representative of the 
deceased. Williams v. Johnson, 230 N.C. 338, 53 
S.E.2d 277 (1949). 
Application to Heirs. — Since the amend- 

ment of 1881, the heir is as much barred by the 
filing of the claim within the prescribed time 
and its admission by the personal representa- 
tive as he would be by the latter submitting to 
a judgment. Hall v. Gibbs, 87 N.C. 4 (1882); 
Woodlief v. Bragg, 108 N.C. 571, 13 S.E. 211 
(1891). 
What Constitutes Sufficient Filing. — It 

is a sufficient “filing” when the claim is pre- 
sented within the proper time to the personal 
representative and he acknowledges the valid- 
ity of the debt. The creditor has done his part 
when he has presented it to the administrator 
with sufficient certainty as to the nature and 
amount of the debt. Stonestreet v. Frost, 123 
N.C. 640, 31 S.E. 836 (1898); Justice v. Gallert, 
131 N.C. 393, 42 S.E. 850 (1902). 
Silence as Admission. — Where a claim 

was presented in the form of a bill of particu- 
lars, and the representative refused an explicit 
admission or denial, plaintiff had the right to 
deem its acceptance without remark as arrest- 
ing the running of the statute. Flemming v. 
Flemming, 85 N.C. 127 (1881). 

Filing of Petition to Make Assets as In- 
dicative of Admission. — Where personal 
representative did not deny the correctness of 
the claim filed with him in proper time, but 
filed his petition to make assets to pay it, this 
was strong proof that he admitted it. Woodlief v. 
Bragg, 108 N.C. 571, 13 S.E. 211 (1891). 

Partial payment by the personal represen- 
tative, without objection was an unequivocal 
act from which an admission of the justice of 
the claim could be inferred. Hinton v. Pritchard, 
126 N.C. 8, 35 S.E. 127 (1900). 
Where plaintiff never presents his claim 

or any proof of it, but simply announces its 
amount, without response from the representa- 
tive, the running of the statute is not arrested 
under this section. Flemming v. Flemming, 85 
N.C. 127 (1881). 
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Effect of Admission. — The admission of 
the validity of a claim by an administrator, 
where presented within proper time, dispenses 
with any formal proof thereof. Justice v. 
Gallert, 131 N.C. 393, 42 S.E. 850 (1902). 

Claims which are not barred and are pre- 
sented to the administrator and admitted by 
him pursuant to this section need not be put in 
suit to prevent the bar of the statute pending 
the administration, nor can the heirs plead the 
statute as to them. Turner v. Shuffler, 108 N.C. 
642, 13 S:E. 243 (1891). 

Where notes matured less than three years 
prior to the date of death of the maker, so that 
an action on the notes was not then barred by 
the three-year statute of limitation, the filing of 
claim and the admission of it, in accordance 

with this section, prevented the claim from 
being barred. Lister v. Lister, 222 N.C. 555, 24 
S.E.2d 342 (1948). 

Filing and Admission of Claim Held Suf- 
ficient. — Where an administrator, knowing 
that his appointment was at the instance and 
solicitation of judgment creditors so that they 
might make collection immediately upon ap- 
pointment, with memorandum of the judgment 
in hand, investigated and ascertained that the 
judgment had not been paid, and thereafter 
instituted proceedings to sell the lands of intes- 
tate to pay the judgment, claim on the judg- 
ment was filed and admitted by the adminis- 
trator within the meaning of this section. 
Rodman v. Stillman, 220 N.C. 361, 17 S.E.2d 
336 (1941). 

Mere notice to an executor of a claim against 
the decedent’s estate, received without com- 
ment or approval by the executor, was not a 
filing of the claim within the meaning of this 
section, but where, after such notice, the exec- 

utor carried the item as a debt on the books of 
the estate and reported it to the clerk as a debt 
owed by the estate, the executor’s approval 
would be inferred, and the statute would not 
operate as a bar. Ashley Horne Corp. v. Creech, 
205 N.C. 55, 169 S.E. 794 (1933). 

Exhibition to the administrator by the sher- 
iff, within one year of the date of administra- 
tion, of an execution issued in favor of the 

county against the intestate, which the admin- 
istrator admitted was correct but did not pay 
for want of assets, was a sufficient “filing” 
under this section, rendering unnecessary an 
action to prevent the bar of statute of limita- 
tions. Stonestreet v. Frost, 123 N.C. 640, 31 

S.E. 836 (1898). 

§ 1-23. Time of stay by injunction or prohibition. 

When the commencement of an action is stayed by injunction or statutory 
prohibition, the time of the continuance of the injunction or prohibition is not 
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part of the time limited for the commencement of the action. (C.C.P., s. 46; 
Code, s. 167; Rev., s. 368; C.S., s. 413.) 

CASE NOTES 

This section affects only a litigant’s 
right to prosecute an action in court as fixed 
by the statute, and does not as a rule operate to 
extend or prolong a time limit or a property 
right as determined by the contract of the 
parties. Gatewood v. Fry, 183 N.C. 415, 111 S.E. 
€12,.61922), 

Effect of Irregularity in Granting In- 
junction. — Mere irregularity in the granting 
of an injunction will not render it a nullity, so as 
to prevent suspension of the statute of limita- 
tions under this section during the pendency of 
the injunction. Walton v. Pearson, 85 N.C. 34 
(1881). 
Evidence Held Sufficient to Overrule 

Motion to Nonsuit. — Where plaintiff showed 
that shortly after defendant’s steamship col- 

lided with bridge, proceedings were instituted 
in federal district court, which ordered that all 

suits arising out of the collision be stayed, and 
that immediately after plaintiff’s claim was 
dismissed in that court for want of jurisdiction 
it instituted the present action, plaintiff’s evi- 
dence was sufficient to overrule motion to 
nonsuit on the ground of the bar of the statute 
of limitations. State Hwy. & Pub. Works 
Comm’n v. Diamond S.S. Transp. Corp., 226 
N.C. 371, 38 S.E.2d 214 (1946). 

Applied in First Citizens Bank & Trust Co. 
v. Martin, 44 N.C. App. 261, 261 S.E.2d 145 
ieee 

Cited in High v. Broadnax, 271 N.C. 318, 156 
S.E.2d 282 (1967). 

§ 1-24. Time during controversy on probate of will or 
granting letters. 

In reckoning time when pleaded as a bar to actions, that period shall not be 
counted which elapses during any controversy on the probate of a will or 
granting letters of administration, unless there is an administrator appointed 
during the pendency of the action, and it is provided that an action may be 
brought against him. (C.C.P., s. 47; Code, s. 168; Rev., s. 369; C.S., s. 414.) 

CASE NOTES 

This section applies only where there is 
no administrator or collector during the 
contest. Hughes v. Boone, 114 N.C. 54, 19 S.E. 
63 (1894). 

This section has no application where 
an administrator has been appointed. 
Hargrave v. Gardner, 264 N.C. 117, 141 S.E.2d 
36 (1965). 
Persons Protected. — This section applies 

only to protect creditors, there being no one for 
them to sue. Stelges v. Simmons, 170 N.C. 42, 
86 S.E. 801 (1915). 

This section does not apply to the heirs at law 
or devisees to nullify the protection given ev- 
eryone in adverse possession of realty for seven 
years under color of title, nor to invalidate a 
judgment rendered against the heir or devisee 
determining that the title to the property is in 
another. Stelges v. Simmons, 170 N.C. 42, 86 
S.E. 801 (1915). 

Cited in Frederick v. Williams, 103 N.C. 189, 

9 S.E. 298 (1889); Ex parte Smith, 134 N.C. 
495, 47 S.E. 16 (1904). 

§ 1-25: Repealed by Session Laws 1967, c. 954, s. 4. 

§ 1-26. New promise must be in writing. 
No acknowledgment or promise is evidence of a new or continuing contract, 

from which the statutes of limitations run, unless it is contained in some 
writing signed by the party to be charged thereby; but this section does not 
alter the effect of any payment of principal or interest. (C.C.P., s. 51; Code, s. 
172; Rev. 's. 3717 @:Se"s 5416.) 

ea 
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Cross References. — As to particular con- 
tracts requiring writing, see § 22-1 et seq. 

Legal Periodicals. — For comment on this 
section, see 13 N.C.L. Rev. 57 (1935). 

ART. 3. LIMITATIONS, GENERAL PROVISIONS §1-26 

For comment on application of statute of 
limitations to promise of grantee assuming 
mortgage or deed of trust, see 43 N.C.L. Rev. 
966 (1965). 

CASE NOTES 

I. In General. 
II. Acknowledgment or New Promise. 

III. Effect of Partial Payment. 
IV. Effect of Request Not to Sue. 

I. IN GENERAL. 

The English Statute. — The original stat- 
ute of limitation (21 Jas. I, ch. 16) had no 
provision as to new promises and acknowledg- 
ments. The court made the law on this subject 
and made it apply to all causes of action that 
rested on a promise. Royster v. Farrell, 115 N.C. 
306, 20 S.E. 475 (1894). 

This section is mandatory. Fleming v. 
Staton, 74 N.C. 203 (1876). 

Effect upon Prior Law. — This section does 
not change the character or quality of the 
acknowledgment or new promise theretofore 
required to repel the bar of the statute of 
limitations in an action on contract, except that 
the new promise should be “in some writing 
signed by the party to be charged.” Phillips v. 
Giles, 175 N.C. 409, 95 S.E. 772 (1918); Peoples 
Bank & Trust Co. v. Tar River Lumber Co., 221 
N.C, 89, 19 S.E.2d 138 (1942). 

The substituted statute after a fixed time 
bars the cause of action itself, and does not, as 
before, obstruct the remedy merely. McDonald 
v. Dickson, 87 N.C. 404 (1882). 

Retroactive Effect. — This section has no 
application where the cause of action had ac- 
crued upon the new as well as the old cause. 
Faison v. Bowden, 74 N.C. 43 (1876). 

This section is merely a rule of evidence 
enacted to prevent fraud and perjury. Royster v. 
Farrell, 115 N.C. 306, 20 S.E. 475 (1894). 
A judgment is not a “contract” within the 

meaning of this section, because a cause of 
action on contract or tort loses its identity when 
merged in a judgment, and thereafter a new 
cause of action arises out of the judgment. 
McDonald v. Dickson, 87 N.C. 404 (1882). 
Hence This Section Is Not Applicable to 

Judgments. — The terms of this section as to 
written acknowledgments, etc., are confined to 
actions on contracts and are not applicable to 
judgments. McDonald v. Dickson, 87 N.C. 404 
(1882). 
Authorization or Ratification by Surety. 

— If the original borrower makes a new prom- 
ise to pay the debt in writing or actually makes 
a partial payment after his or her original 
promise to pay is broken but before the statute 
of limitations has run, then the statute begins 
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to run anew from the date of this payment or 
acknowledgment as against a surety who au- 
thorizes or ratifies it. Fleet Real Estate Fund- 
ing Corp. v. Blackwelder, 83 N.C. App. 27, 348 
S.E.2d 611 (1986), cert. denied, 319 N.C. 104, 
353 S.E.2d 109 (1987). 

Stated in Whitley's Elec. Serv., Inc. v. 
Sherrod, 293 N.C. 498, 238 S.E.2d 607 (1977). 

Cited in Taylor v. Hunt, 118 N.C. 168, 24 
S.E. 359 (1896); Whitley’s Elec. Serv., Inc. v. 
Sherrod, 32 N.C. App. 338, 2382 S.E.2d 223 
(1977). 

It. ACKNOWLEDGMENT OR NEW 
PROMISE. 

Statute Not Tolled Without a Writing. — 
The running of the statute of limitations is not 
tolled by the promise of defendant to pay where 
there is neither allegation nor evidence of any 
writing as is required by this section to repel 
the bar of the statute of limitations in an action 
on a contract. Lattimore v. Powell, 15 N.C. App. 
522, 190 S.E.2d 288 (1972). 
A new promise to pay fixes a new date from 

which the statute of limitations runs, but such 

promise, to be binding, must be in writing as 
required by this section. Pickett v. Rigsbee, 252 
N.C. 200, 113 S.E.2d 323 (1960); Norris v. 
Belcher, 86 N.C. App. 459, 358 S.E.2d 79 (1987). 
A new promise to pay, if not in writing, 

cannot defeat the operation of the statute of 
limitation. Raby v. Stuman, 127 N.C. 463, 37 
S.E. 476 (1900). 
Absent Partial Payment. — The bar of the 

statute of limitations may be overcome by proof 
of a promise or acknowledgment, but the proof 
must be in writing, unless the new promise is 
one that the law implies from a part payment. 
Hill v. Hilliard & Co., 103 N.C. 34, 9 S.E. 639 
(1889); Royster v. Farrell, 115 N.C. 306, 20 S.E. 
475 (1894). 

Oral Assertion of Claim Is Ineffectual. — 
The oral assertion of a claim to an administra- 
tor who remains silent, even if the silence 

should be construed an admission, is ineffec- 
tual because it is not in writing. Flemming v. 
Flemming, 85 N.C. 127 (1881). 
As to exclusion of parol evidence that a 

new promise was made, see Christmas v. 
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Haywood, 119 N.C. 180, 25 S.E. 861 (1896). 
Elements Necessary for a Valid Promise. 

— The promise (1) must be in writing; (2) 
extend to the whole debt (but see Pope v. 
Andrews, 90 N.C. 401 (1884)); (8) must be to 
pay money and not something else of value; and 
(4) must be unconditional. Greenleaf v. Norfolk 
S.R.R., 91 N.C. 33 (1884); Edwin Bates & Co. v. 
E.B. Herren & Co., 95 N.C. 388 (1886); Taylor v. 
Miller, 113 N.C. 340, 18 S.E. 504 (1893); Wells v. 
Hill, 118 N.C. 900, 24 S.E. 771 (1896); Bryant v. 
Kellum, 209 N.C. 112, 182 S.E. 708 (1935). 

In order to revive a debt which is barred by 
the statute of limitation, there must be an 
express unconditional promise to pay the same, 
in writing, or a written, definite and unquali- 
fied acknowledgment of the debt as a subsisting 
obligation, signed by the debtor, etc., and from 
which the law will imply a promise to pay. 
Phillips v. Giles, 175 N.C. 409, 95 S.E. 772 
(1918). 

The promise must be identical and must be 
between the original parties, by the same man; 
further, when the original contract is made 
with one person and the promise relied on to 
repel the statute is made with another, the 
plaintiff in the action, the cause of action is the 
new promise, and it must be declared on, and 
this new promise must be in writing. Fleming v. 
Staton, 74 N.C. 203 (1876); Pool v. Bledsoe, 85 
N.C. 1 (1881). 
The promise must be made to the credi- 

tor himself. Parker v. Shuford, 76 N.C. 219 
(1877); Faison v. Bowden, 76 N.C. 425 (1877). 
Or to an attorney or agent for the cred- 

itor. Kirby v. Mills, 78 N.C. 124 (1878); Hussey 
v. Kirkman, 95 N.C. 63 (1886). 

The promise must be express. Cooper v. 
Jones, 128 N.C. 40, 38 S.E. 28 (1901). 
And must be clear and positive. Hussey v. 

Kirkman, 95 N.C. 63 (1886). 
And certain in its terms. Long v. Oxford, 

104 N.C. 408, 10 S.E. 525 (1889). 
Conditional Expressions of Willingness 

to Pay. — Where defendant sent to plaintiff 
supplier a letter which stated “we plan to pay” 
and “we expect to pay” the debt, these condi- 
tional expressions of defendant’s willingness to 
pay the plaintiff were not sufficiently precise to 
amount to an unequivocal acknowledgement of 
the original amounts owed and were insuffi- 
cient to repel the statute of limitations. Amer- 
ican Multimedia, Inc. v. Freedom Distrib., Inc., 
95 N.C. App. 750, 384 S.E.2d 32 (1989), cert. 
denied, 326 N.C. 46, 389 S.E.2d 84 (1990). 
Promise Must Amount to New or Con- 

tinuing Contract. — This section provides 
that the statute is only waived by acknowledg- 
ment or new promise, which amounts to “a new 
or continuing contract.” George W. Helm Co. v. 
Griffin, 112 N.C. 356, 16 S.E. 1023 (1893). 
Acknowledgment of Debt Is Insufficient. 

— The new promise must be distinct and spe- 
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cific, and a mere acknowledgment of the debt, 
though implying a promise to pay, is not suffi- 
cient. Faison v. Bowden, 76 N.C. 425 (1877); 
Riggs v. Roberts, 85 N.C. 151 (1881). 

Intention to Renew Debt Must Be Mani- 
fest. — There must be such facts and circum- 
stances as to show that the debtor recognized a 
present subsisting liability and manifested an 
intention to assume or renew the obligation. 
This means that the acknowledgment of a debt, 
which would be sufficient to repel the statute, 
must manifest an intention to renew the debt 
as strong and convincing as if there had been a 
direct promise to pay it. Simonton v. Clark, 65 
N.C. 525 (1871); Wells v. Hill, 118 N.C. 900, 24 
S.E. 771 (1896). 

Letter to Creditor Referring to Princi- 
pal Owed. — A letter to a creditor (plaintiff) 
written by a debtor (defendant), which did not 
state the amount owed but referred to the 
principal amount, constituted a new promise to 
pay the existing debt and tolled the statute of 
limitations for the plaintiff’s claim pursuant to 
this section. Jones v. Arehart, 125 N.C. App. 89, 
479 §.E.2d 254 (1996). 
Promise Must Be Made Within Statutory 

Limit. — The three-year statute of limitations 
bars a simple action for debt, and where a letter 
relied on as arresting the running of the statute 
is written more than three years before the 
commencement of the action it is ineffective. 
Smith v. Gordon, 204 N.C. 695, 169 S.E. 634 
(1933). 
When Promise Implied. — Where the 

debtor has, by a signed written instrument, 
unqualifiedly and definitely acknowledged the 
debt as his subsisting obligation, the law will 
imply a promise to pay it, and it is sufficient to 
repel the bar of the statute of limitations, 
unless there is something in the writing to 
repel such implication. Phillips v. Giles, 175 
N.C. 409, 95 S.E. 772 (1918). See also, Smith v. 
Leeper, 32 N.C. 86 (1849); McRae v. Leary, 46 
N.C. 91 (1853); Cecil v. Henderson, 121 N.C. 
244, 28 S.E. 481 (1897). 
Instances in Which Promise Not Im- 

plied. — An unaccepted offer to pay a debt by a 
conveyance of land is not such a recognition of 
subsisting liabilities as in law will imply a 
promise to pay. Wells v. Hill, 118 N.C. 900, 24 
S.E. 771 (1896). 
An unaccepted offer to discharge a bond by a 

conveyance of land will not be held to imply a 
promise to pay. Riggs v. Roberts, 85 N.C. 151 
(1881). 
A promissory note that was barred by the 

statute of limitations would not be revived by 
an offer to pay in Confederate currency or bank 
bills. Simonton v. Clark, 65 N.C. 525 (1871). 

Section Inapplicable to Action Based on 
Failure of Equipment to Conform to Orig- 
inal Warranty. — The statute providing that a 
new promise must be in writing and signed by 
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the party to be charged in order to start the 
running of the statute of limitations was inap- 
plicable where plaintiff’s action was based 
upon failure of equipment to conform with 
original warranty and not upon any new prom- 
ise by seller. Styron v. Loman-Garrett Supply 
Co., 6 N.C. App. 675, 171 S.E.2d 41 (1969). 
Acknowledgment or Promise Held Suffi- 

cient to Remove Bar of Statute. — A written 
acknowledgment, or a new promise, certain in 
its terms, or which can be made certain, is 
sufficient to repel the operations of the statute 
of limitations under this section. It follows that 
a mere vague declaration of an intention to pay 
an undefined amount, without reference to any- 
thing that could make it certain, would not be 
sufficient, but an admission that “the parties 
are yet to account, and are willing to account 
and pay the balance then ascertained” would 
be. Long v. Oxford, 104 N.C. 408, 10 S.E. 525 
(1889). 

The words “I propose to settle,” written in 
answer to a letter demanding payment of a note 
barred by the lapse of time, amounted to an 
acknowledgment or new promise sufficient to 
take the case out of the operation of the statute 
of limitations. Taylor v. Miller, 113 N.C. 340, 18 
S.E. 504 (1893). 
Where a suit had already been commenced to 

recover an amount alleged to be due upon 
account, and defendant set up the statutory bar 
as a defense, but wrote a letter to plaintiff's 
attorney stating that, if he would take $500.00 
in satisfaction, judgment might go against him 
at court, the letter was an admission and as- 
sumption of the debt in the specified amount of 
$500.00, and operated to remove the bar to 
recovery. Pope v. Andrews, 90 N.C. 401 (1884). 
But see, Wells v. Hill, 118 N.C. 900, 24.S.E. 771 

(1896). 
A paper-writing signed by a parent, certify- 

ing that she owed her daughter a sum of money, 
in a stated amount, for moneys she had bor- 
rowed from her at various times, and stating 
that the daughter was to have a certain sum of 
money from her estate, giving her reasons, was 
sufficiently definite to imply a promise to pay 
the amount of the debt and to repel the bar of 
the statute of limitations. Phillips v. Giles, 175 
N.C. 409, 95 S.E. 772 (1918). 
A new note embracing an old indebtedness of 

the maker is a sufficient writing signed by the 
parties to be charged to bring the old indebted- 
ness within the operation of this section. Irvin 
v. Harris, 182 N.C. 647, 109 S.E. 867, aff’d, 182 
N.C. 656, 109 S.E. 871 (1921), modified on 
rehearing, 184 N.C. 547, 114 S.E. 818 (1922). 
Acknowledgment or Promise Held In- 

sufficient. — Where a debtor wrote to his 
creditors declining proffered credit because he 
was unable to pay what he already owed them, 
which was barred by the statute, but express- 
ing his confidence in his ability to pay whatever 
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he might contract for in the future, the bar of 
the statute was not removed. George W. Helm 
Co. v. Griffin, 112 N.C. 356, 16 S.E. 1023 (1893). 
A writing stating “I am going to pay it as soon 

as I can” was conditioned upon ability to pay 
and was therefore insufficient. Cooper v. Jones, 
128 N.C. 40, 38 S.E. 28 (1901). 

In order for a letter signed by the debtor to 
remove the bar of the statute of limitations it 
must contain an express, unconditional prom- 
ise to pay or a definite, unqualified acknowledg- 
ment of the debt as a subsisting obligation; and 
a letter acknowledging the debt at the time 
defendant left plaintiff’s city, but claiming that 
it had been canceled by the creditor’s action in 
selling the debtor’s goods of a value greatly in 
excess of the debt, was not such an acknowledg- 
ment of a subsisting obligation as would repel 
the statutory bar. Smith v. Gordon, 204 N.C. 
695, 169 S.E. 634 (19383). 
As to former law, see Hughes v. Edwards, 

22 U.S. (9 Wheat.) 489, 6 L. Ed. 142 (1824); 
McBride v. Gray, 44 N.C. 420 (1853); Brown v. 
Becknall, 58 N.C. 423 (1860); Faison v. Bowden, 
72 N.C. 405 (1875); Ray v. Pearce, 84 N.C. 485 
(1881); Riggs v. Roberts, 85 N.C. 151 (1881); 
Simmons v. Ballard, 102 N.C. 105, 9 S.E. 495 
(1889). 

Ill. EFFECT OF PARTIAL PAYMENT. 

History. — It should be observed that the 
effect of partial payment stopping the statute is 
not of statutory origin. It was not in the English 
statute of James I and 9 Geo. IV did nothing 
more than recognize the common-law right. 
Thus it originated with the courts and its 
application depends upon the reasoning in such 
decisions. This is equally true in North Caro- 
lina for this section merely recognizes the right, 
leaving the application of the principles to the 
courts as has always been the case. See Battle 
v. Battle, 116 N.C. 161, 21 S.E. 177 (1895). 

Thus the effect of this section is to leave the 
law as it was prior to the adoption of the Code 
of Civil Procedure as regards the effect of a 
partial payment in removing the bar of the 
statute of limitations. See State Nat'l Bank v. 
Harris, 96 N.C. 118, 1 S.E. 459 (1887); 
Kilpatrick v. Kilpatrick, 187 N.C. 520, 122 S.E. 
377 (1924). 

The principle that making a payment on a 
note repels the statute is not altered by the 
provisions of this section, for it expressly pro- 
vides that “this section does not alter the effect 
of any payment of principal or interest.” The 
decisions treating of this provision hold that 
the effect of this clause is to leave the law as it 
was prior to the adoption of this section as 
regards the effect of a partial payment in re- 
moving the bar of the statute of limitations. 
Smith v. Davis, 228 N.C. 172, 45 S.E.2d 51, 174 
A.L.R. 6438 (1947). 
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This section dispenses with a writing 
where partial payment is made, because the 
payment is in effect a written promise. 
McDonald v. Dickson, 87 N.C. 404 (1882). 
But Debtor Must Intend Thereby to Ac- 

knowledge Debt. — The general principle on 
which part payment takes a case out of the 
statute is that the party paying intended by it 
to acknowledge and admit the greater debt to 
be due. If it was not in the mind of the debtor to 
do this, then the statute, having begun to run, 
will not be stopped by reason of such payment. 
Cashmar-King Supply Co. v. Dowd, 146 N.C. 
191, 59 S.E. 685 (1907). 

Partial payment starts the statute running 
anew only when it is made under such circum- 
stances as will warrant the clear inference that 
the debtor recognizes the debt as existing and 
his willingness, or at least his obligation, to pay 
the balance. Battle v. Battle, 116 N.C. 161, 21 
S.E. 177 (1895). See also, Lester Piano Co. v. 
Loven, 207 N.C. 96, 176 S.E. 290 (1934); Norris 
v. Belcher, 86 N.C. App. 459, 358 S.E.2d 79 
(1987). 
Payment made in contemplation of an 

agreed compromise will not repel the bar 
of the statute of limitations as to the balance of 
the debt. Cashmar-King Supply Co. v. Dowd, 
146 N.C. 191, 59 S.E. 685 (1907). 
Partial payment voluntarily made on 

judgment does not remove statutory bar. 
McDonald v. Dickson, 87 N.C. 404 (1882). 

Application of Existing Liability to 
Debt. — The fact that the maker of a note had 
a claim against the holder, which the holder 
endorsed as a credit on the note without the 
assent of the maker, would not be such a partial 
payment as would rebut the statute of limita- 
tions, but an agreement to apply one existing 
liability to another would be such a partial 
payment as would stop the operation of the 
statute, even though the endorsement was 
never actually made on the note. State Nat’l 
Bank v. Harris, 96 N.C. 118, 1 S.E. 459 (1887). 
An account of transactions between two 

persons, to be mutual, when kept by only one 
of them, must be with the knowledge and 
concurrence of the other, so as to make a credit 
given to such other repel the bar of the statute 
of limitations. Cashmar-King Supply Co. v. 
Dowd, 146 N.C. 191, 59 S.E. 685 (1907). 
Where an assignment for the benefit of 

creditors conferred no power on the 
trustee, as agent of the debtor, to do any act to 
waive the statute or to express a willingness or 
intention to pay the debt after it became other- 
wise barred, a partial payment made by the 
trustee on a note of the debtor would not arrest 
the running or remove the bar of the statute of 
limitations. Battle v. Battle, 116 N.C. 161, 21 
S.E. 177 (1895). 
Burden of Proving Payment. — The bur- 

den is upon the plaintiff to show that a partial 
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payment was made at such a time as to save the 
debt from the operation of the statute. Riggs v. 
Roberts, 85 N.C. 151 (1881). 

Instruction Held Erroneous. — Where the 
running of the statute of limitations would 
have otherwise barred an action upon an ac- 
count, and there was evidence tending to show 
that a credit thereon was agreed to by the 
creditor and debtor within the three-year pe- 
riod, the effect of this credit to repel the bar 
related to the time of the agreement made and 
effected, and an instruction that made it de- 
pend upon the time of the debt incurred for 
which the credit was given was reversible error 
to the plaintiff's prejudice. Kilpatrick v. 
Kilpatrick, 187 N.C. 520, 122 S.E. 377 (1924). 
As to time for which statute starts anew, 

see Riggs v. Roberts, 85 N.C. 151 (1881); State 
Nat Bank v. Harris, 96 N.C. 118, 1 S.E. 459 
(1887); Battle v. Battle, 116 N.C. 161, 21 S.E. 
177 (1895); Cashmar-King Supply Co. v. Dowd, 
146 N.C. 191, 59 S.E. 685 (1907); Kilpatrick v. 
Kilpatrick, 187 N.C. 520, 122 S.E. 377 (1924). 

IV. EFFECT OF REQUEST NOT TO SUE. 

Plea of Limitations Precluded After De- 
lay Caused by Debtor’s Request and Prom- 
ise. — Where delay in bringing suit is caused 
by a request of defendant or his attorney and 
his promise to pay the debt and not to avail 
himself of the plea of the statute, he will not be 
allowed to plead the statute, as it would be 
against equity and good conscience. Joyner v. 
Massey, 97 N.C. 148, 1 S.E. 702 (1887). See 
also, Barcroft & Co. v. Roberts & Co., 91 N.C. 
363 (1884), aff'd on rehearing, 92 N.C. 249 
(1885). 
Notwithstanding this section, when a credi- 

tor has delayed action at the request of the 
debtor, under his promise, express or implied, 
to pay the debt and not to plead the statute of 
limitations, the courts, in the exercise of their 
equitable jurisdiction, will not permit the 
debtor to plead the lapse of time, and the 
creditor may bring his action within the statu- 
tory time after such promise and request for 
delay even though they were not in writing. 
Cecil v. Henderson, 121 N.C. 244, 28 S.E. 481 
(1897). 

If plaintiff was prevented from bringing his 
action during the statutory period by such 
conduct on the part of the defendant as makes 
it inequitable to him to plead the statute, or by 
reason of any agreement not to do so, he will 
not be permitted to defeat plaintiff’s action by 
interposing the plea. Tomlinson v. Bennett, 145 
N.C. 279, 59 S.E. 37 (1907); State ex rel. Oliver 
v. United States Fid. & Guar. Co., 176 N.C. 598, 
97 S.E. 490 (1918). 
On Grounds of Equitable Estoppel. — In 

giving effect to requests not to sue and prom- 
ises not to plead the statute, the courts proceed 
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upon the idea of an equitable estoppel, holding But Request and Promise Need Not Be 
that it would be against good conscience and in Writing. — The request not to sue and 
encourage fraud to permit the debtor to repu- _ promises not to plead the statute of limitations 
diate them when by his contract he has lulled need not be in writing. Cecil v. Henderson, 121 
the creditor into a feeling of security and has N.C. 244, 28 S.E. 481 (1897); State v. United 

induced him to delay bringing action. Danielv. States Fid. & Guar. Co., 176 N.C. 598, 97 S.E. 
Board of Comm'rs, 74 N.C. 494 (1876); 490 (1918). 
Haymore v. Commissioners of Yadkin, 85 N.C. Running of Statute Not Arrested. — A 
268 (1881). BR a ARE ee : 7 ple admission by executor of the correctness 
Request Without Promise Not to Plead of a claim against testator’s estate, and a verbal 

Haat ene — It is essential ane only mee promise to pay same out of the assets, prior to 

d ye ‘i ‘6 Bs 2 ane One a a the 1881 amendment of § 1-22, would not ar- 
Bas ee eee: PORT OMISE DOL LO pied rest the running of the statute of limitations, 

the statute if delay is given. Hill v. Hilliard & ; Co., 103 N.C. 34, 9 S.E. 639 (1889): Cecil v. where there was no proof that the creditor 
refrained from suing at the request of the 

Henderson, 121 N.C. 224,28.9.E. 481 (1897). executor or that there was any agreement for 
A request not to sue will not stay the statute. : 

of limitation, but it must be an agreement not cra ane WhitehumstevieDeys 90).N:Giba2 
to plead it. Raby v. Stuman, 127 N.C. 463, 37 
S.E. 476 (1900). 

§ 1- 27. Act, admission or acknowledgment by party to 
obligation, co-obligor or guarantor. 

(a) After a cause of action has accrued on any obligation on which there is 
more than one obligor, any act, admission, or acknowledgment by any party to 
such obligation or guarantor thereof, which removes the bar of the statute of 
limitations or causes the statute to begin running anew, has such effect only as 
to the party doing such act or making such admission or acknowledgment, and 
shall not renew, extend or in any manner impose liability of any kind against 
other parties to such obligation who have not authorized or ratified the same. 

(b) Nothing in this section shall be construed as applying to or affecting 
rights or obligations of partnerships or individual members thereof, due to 
acts, admissions or acknowledgments of any one partner but rights as between 
partners shall be governed by G.S. 59-39.1. (C.C.P., s. 50; Code, s. 171; Rev., s. 
iE. ey S45 1953»¢..1076;. 8.15) 

Legal Periodicals. — For comment on 1953 __—silimitations to promise of grantee assuming 
amendment, see 31 N.C.L. Rev. 397 (1953). mortgage or deed of trust, see 43 N.C.L. Rev. 

For comment on application of statute of 966 (1965). 

CASE NOTES 

Effect of Partial Payment on Promissory _ ise to pay the debt in writing or actually makes 
Note by One Defendant. — In an action to a partial payment after his or her original 
recover the balance due on a promissory note,a promise to pay is broken but before the statute 
payment on the note by one defendant did not _ of limitations has run, then the statute begins 
fix the date of payment as a new date from to run anew from the date of this payment or 
which the statute of limitations began to run acknowledgment as against a surety who au- 

against the second defendant unless such par- __thorizes or ratifies it. Fleet Real Estate Fund- 
tial payment was agreed to, authorized or rat- ing Corp. v. Blackwelder, 83 N.C. App. 27, 348 
ified by the second defendant. First Citizens 6 #.2d 611 (1986), cert. denied, 319 N.C. 104, 
Bank & Trust Co. v. Martin, 44 N.C. App. 261, 353 S.B.2d 109 (1987). 
261 S.E.2d 145 (1979), cert. denied, 299 N.C. Quoted in Wells v. Barefoot, 55 N.C. App. 

Authorization or Ratification by Surety. ; ; 
— If the original borrower makes a new prom- 
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§ 1-28. Undisclosed partner. 

The statutes of limitations apply to a civil action brought against an 
undisclosed partner only from the time the partnership became known to the 
plaintiff. (1893)'c) 151 Rev.°s..373:G:S., s. 418.) 

CASE NOTES 

Quoted in Pamlico Properties IV v. Seg 
Anstalt Co., 89 N.C. App. 323, 365 S.E.2d 686 
(1988). 

§ 1-29. Cotenants. 

If in actions by tenants in common or joint tenants of personal property, to 
recover the same, or damages for its detention or injury, any of them are barred 
of their recovery by limitation of time, the rights of the others are not affected 
thereby, but they may recover according to their right and interest, notwith- 
standing such bar. (C.C.P., s. 52; Code, s. 173; Rev., s. 374; C.S., s. 419; 1921, 
Coals 

CASE NOTES 

This section changes the rule in regard 
to personalty. It does not affect the law as to 
real property. Cameron v. Hicks, 141 N.C. 21, 
53 S.E. 728 (1906). 

As to elements of tenancy in common, 
see Powell v. Malone, 22 F. Supp. 300 (M.D.N.C. 
1938). 

§ 1-30. Applicable to actions by State. 

The limitations prescribed by law apply to civil actions brought in the name 
of the State, or for its benefit, in the same manner as to actions by or for the 
benefit of private parties. (C.C.P., s. 38; Code, s. 159; Rev., s. 375; C.S., s. 420.) 

Legal Periodicals. — For note, “Reviving a 
Double Standard in Statutes of Limitations and 
Repose: Rowan County Board of Education v. 

United States Gypsum Company,” see 71 
N.C.L. Rev. 879 (1993). 

CASE NOTES 

Effect of Section on Common ing the public rights, revenues and property, 
Law. — This section abrogated the common- _ still has a limited place in the modern age. 
law maxim “nullum tempus occurrit regi” pro- 
tecting public property from the negligence of 
public officers. Furman v. Timberlake, 93 N.C. 
66 (1885). 

The maxim “nullum tempus occurrit regi” no 
longer obtains in this State, even in the case of 
collecting taxes, unless the statute applicable 
to or controlling the subject provides otherwise. 
City of Wilmington vy. Cronly, 122 N.C. 388, 30 
S.E. 9 (1898); Threadgill v. Town v. Wadesboro, 
170 N.C. 641, 87 S.E. 521 (1916); Guilford 
County v. Hampton, 224 N.C. 817, 32 S.E.2d 
606 (1945). 
Nullum tempus occurrit regi is not totally 

abrogated in North Carolina; the ancient 
maxim, and its historic public policy of preserv- 
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Rowan County Bd. of Educ. v. United States 
Gypsum Co., 87 N.C. App. 106, 359 S.E.2d 814, 
cert. denied, 321 N.C. 298, 362 S.E.2d 782 
(1987). 
Nullum tempus survives in North Carolina 

and applies to exempt the State and its political 
subdivisions from the running of time limita- 
tions unless the pertinent statute expressly 
includes the State. The General Assembly has 
acquiesced in this interpretation of this section. 
Rowan County Bd. of Educ. v. United States 
Gypsum Co., 332 N.C. 1, 418 S.E.2d 648 (1992). 
Applicability of Limitations to State Is 

Legislative Matter. — Whether there ought 
to be a statute of limitations applicable to suits 
by the State is a matter for the legislature, not 
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the courts. State v. West, 293 N.C. 18, 235 
S.E.2d 150 (1977). 

Determining Factors as to Whether Lim- 
itations Apply. — Nullum tempus does not 
apply in every case in which the State is a 
party. If the function at issue is governmental, 
time limitations do not run against the State or 
its subdivisions unless the statute at issue 
expressly includes the State. If the function is 
proprietary, time limitations do run against the 
State and its subdivisions unless the statute at 
issue expressly excludes the State. Rowan 
County Bd. of Educ. v. United States Gypsum 
Co., 3382 N.C. 1, 418 S.E.2d 648 (1992). 

When the State or one of its political arms 
acts in a governmental fashion, it does not act 
in the same manner as a private party. Thus, 
time limitations do not run against the State 
unless the statute at issue expressly includes 
the State. Rowan County Bd. of Educ. v. United 
States Gypsum Co., 332 N.C. 1, 418 $.E.2d 648 

(1992). 
Proprietary Activity. — Pecuniary activity 

or activity of a type historically performed by 
private individuals, is proprietary in nature, 
therefore, the limitations statute applies. 
Rowan County Bd. of Educ. v. United States 
Gypsum Co., 332 N.C. 1, 418 S.E.2d 648 (1992). 

When Statute Runs Against 

State. — Notwithstanding the inclusive provi- 
sions of this section, it has been uniformly held 
that no statute of limitations runs against the 
State, unless it is expressly provided therein. 
City of Raleigh v. Mechanics & Farmers Bank, 
223 N.C. 286, 26 S.E.2d 573 (1943); State v. 
West, 293 N.C. 18, 235 S.E.2d 150 (1977). 

State Action as Governmental Function. 
— Given that the State (1) has undertaken the 
responsibility to provide free public schools, (2) 
has delegated day-to-day administration and 
operation of those schools to counties and local 
school boards, including the power to bring suit 
to recover money or property “which may be 
due to or should be applied to the support and 
maintenance of the schools” and (3) has re- 
tained the duty of providing those local entities 
with considerable operating funds from state 
revenues, the county board of education was 
acting as an arm of the State in pursuing the 
governmental function of constructing and 
maintaining its schools. Rowan County Bd. of 
Educ. v. United States Gypsum Co., 332.N.C. 1, 
418 S.E.2d 648 (1992). 

The county board of education was acting in a 
governmental capacity when it brought suit to 
recover lost tax money expended in the con- 
struction of public schools — an activity inci- 
dental to and part of the State’s constitutional 
duty to provide public education — and to abate 
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a potential health hazard to students, teachers, 

staff, administrators, parents, and others using 

school buildings. Rowan County Bd. of Educ. v. 
United States Gypsum Co., 332 N.C. 1, 418 
S.E.2d 648 (1992). 

Construction and maintenance of local 
public schools by a local school board is a 
governmental function. Rowan County Bd. 
of Educ. v. United States Gypsum Co., 332 N.C. 
1, 418 S.E.2d 648 (1992). 

Limitations Statute Held Inapplicable. 
— Three-year statute of limitations pleaded by 
the defendant was not applicable in an action 
by the State to recover certain documents, 
namely indictments issued in 1967 and 1968, 
since nothing in the record indicated when the 
documents were taken from the possession of 
the State and hence when the cause of action 
arose, and since the statute pleaded was not 
made expressly applicable to the State. State v. 
West, 293 N.C. 18, 235 S.E.2d 150 (1977). 

Three-year statute of limitations did not ap- 
ply to an action by a municipality to enforce 
assessment liens for public improvements, 
since such statute did not apply to actions 
brought by the State or its political subdivi- 
sions in the capacity of its sovereignty. City of 
Charlotte v. Kavanaugh, 221 N.C. 259, 20 
S.E.2d 97 (1942). 

Where act authorizing collection of tax 
arrearages did not prescribe any limitation, the 
10-year statute of limitations did not apply, and 
the unpaid taxes for any year could be recov- 
ered. City of Wilmington v. Cronly, 122 N.C. 
388, 30 S.E. 9 (1898). 

County school board’s action to recover lost 
tax dollars expended in removing asbestos from 
school property was a governmental function 
exercised in pursuit of a sovereign purpose for 
the public good on behalf of the State, and the 
action was not barred by the statute of limita- 
tions. Rowan County Bd. of Educ. v. United 
States Gypsum Co., 87 N.C. App. 106, 359 
S.E.2d 814, cert. denied, 321 N.C. 298, 362 

S.E.2d 782 (1987). 

Statutes of Repose. — Despite the fact that 
statutes of repose differ in some respects from 
statutes of limitation, they are still time limi- 
tations and therefore still subject to the doc- 
trine that time does not run against the sover- 
eign. Rowan County Bd. of Educ. v. United 
States Gypsum Co., 332 N.C. 1, 418 S.E.2d 648 
(1992). 

Stated in State ex rel. State Art Museum 
Bldg. Comm’n v. Travelers Indem. Co., 111 N.C. 
App. 330, 482 S.E.2d 419 (1993). 

Cited in City of Reidsville v. Burton, 269 
N.C. 206, 152 S.E.2d 147 (1967). 
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OPINIONS OF ATTORNEY GENERAL 

Statutes of Limitations Are Not Applica- opinion of Attorney General to Mr. Edwin Gill, 
ble against the State in Escheats. — See State Treasurer, 42 N.C.A.G. 49 (1972). 

§ 1-31. Action upon a mutual, open and current account. 

In an action brought to recover a balance due upon a mutual, open and 
current account, where there have been reciprocal demands between the 
parties, the cause of action accrues from the time of the latest item proved in 
the account on either side. (C.C.P., s. 39; Code, s. 160; Rev., s. 376; C.S., s. 421; 
1951, Ga33 hiseils) 

Cross References. — As to book accounts as 

evidence of last settlement between parties in 
actions for less than $60.00, see § 8-42. 

CASE NOTES 

“Mutual Account” Defined. — An account one side alone falls neither within the intent 
may be “mutual” if there are reciprocal dealings and meaning of case law nor the statute appli- 
so that each party extends credit to the other cable. Hollingsworth v. Allen, 176 N.C. 629, 97 
and the account is allowed torun withaviewto S.E. 625 (1918). 
an ultimate adjustment of the. balance. Mutuality of accounts may be the result 
Whitley’s Elec. Serv., Inc. v. Sherrod, 293 N.C. of direct agreement or may be inferred 
498, 238 S.E.2d 607 (1977). from the dealings of the parties; if established, 
“Open Account” Defined. — An ordinary it renders unavailable the defense of the stat- 

open account results where the parties intend ute of limitations to both parties. Stancell v. 
that the individual transactions are to be con- Burgwyn, 124 N.C. 69, 32 S.E. 378 (1899). 
sidered as a connected series rather than as When Mutuality May Be Inferred. — A 
independent of each other, a balance is kept by mutual account may be inferred where each 
adjustment of debits and credits, and further party keeps a running account of the debits and 
dealings between the parties are contemplated. credits, or where one, with the knowledge of the 
Whitley’s Elec. Serv., Inc. v. Sherrod, 293 N.C. other keeps it. Green y. Caldcleugh, 18 N.C. 320 
498, 238 S.E.2d 607 (1977). (1835); Hussey v. Burgwyn, 51 N.C. 385 (1859); 
“Current Account” Defined. — An account Robertson v. Pickerell, 77 N.C. 302 (1877); E. 

is “running” or “current” where it continues Mauney & Son v. Coit, 86 N.C. 464 (1882); 
with no time limitations fixed by express or Stokes v. Taylor, 104 N.C. 394, 10 S.E. 566 
implied agreement. Whitley’s Elec. Serv., Inc. v. (1889). 
Sherrod, 293 N.C. 498, 238 S.E.2d 607 (1977). Section Inapplicable to Credit Account. 
What Accounts Contemplated by Sec- — The purchase of merchandise on credit, 

tion. — The mere existence of disconnected where the purchaser pays a certain sum in cash 
and opposing demands between two parties on the account each fall and the balance is 
will not take a case out of the statute of limita- carried forward into the next year and the next 
tions. There must be mutual running accounts, year’s purchases are added thereto, is not a 
having reference to each other, between the mutual, open and current account within the 
parties, for an item within time to have that purview of this section, but is an account cur- 
effect. Green v. Caldcleugh, 18 N.C. 320 (1885). rent. Richlands Supply Co. v. Banks, 205 N.C. 

In order that one item being in date shall 348, 171 S.E. 358 (1933). 
have the effect of bringing the whole account This section does not apply to an ordinary 
within date, it must appear that there were store account, though open and continued, 
mutual accounts between the parties, or an where the credit is all on one side and the only 
account of mutual dealings kept by one party items of discharge consist in payments on ac- 
with the knowledge and concurrence of the count. Brock v. Franck, 194 N.C. 346, 139 S.E. 
other. Hussey v. Burgwyn, 51 N.C. 385 (1859). 696 (1927). 
Extension of Credit Must Be Reciprocal. An ordinary store account or any other ac- 

— A mutual account must be reciprocal as to count (though open and continued) where the 
the credit extended, so as toimply a promise to credit is all on one side and the payments on 
pay the balance due, upon whichever side it account are on the other is not a “mutual, open 
may fall; and an extension of credit upon the and current account” under this section. 
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Whitley’s Elec. Serv., Inc. v. Sherrod, 32 N.C. 
App. 338, 232 S.E.2d 223, rev'd on other 
grounds, 293 N.C. 498, 238 S.E.2d 607 (1977). 
An indefinite promise to pay intermit- 

tently from time to time for services ren- 
dered by one party to another is not a mutual, 
open and current account with reciprocal de- 
mands between the parties within the purview 
of this section. Phillips v. Penland, 196 N.C. 
425, 147 S.E. 731 (1929). 

Draft Not Referring to Account. — The 
bar of the statute of limitations was not re- 
pealed by the transmission of a draft by the 
debtor and its receipt by the creditor within the 
three years, where the former made no allusion 
to or recognition of the account or any debt 
whatever. Hussey v. Burgwyn, 51 N.C. 385 
(1859). 
When Statute Runs on Mutual Accounts. 

— Where there is a running account, all on one 
side, the statute of limitations begins to run on 
each item from its date, but where there are 
mutual accounts, the statute begins to run only 
from the last dealing between the parties. 
Robertson v. Pickerell, 77 N.C. 302 (1877). 

Section Inapplicable to Oral Agreement 
for Rent. — Even if the cause of action to 
enforce an oral agreement for rent was not 
barred by the statute of frauds, this section did 
not apply to it, because the agreement was not 
a mutual account. Simon v. Mock, 75 N.C. App. 
564, 331 S.E.2d 300 (1985). 
Action for Services Rendered to Dece- 

dent. — Where plaintiff instituted action 
against administratrix of deceased to recover 
for services rendered deceased, and it appeared 
that plaintiff alone kept the account of charges 
for such services and that he entered thereon 
from time to time credits for rent for decedent’s 
land, the facts were insufficient to establish 
mutual, open and current accounts, and the 
statute of limitations began to run against 
plaintiff’s claims for the date of each item. Tew 
v. Hinson, 215 N.C. 456, 2 S.E.2d 376 (1939). 

In an action against decedent’s administrator 
to recover for services rendered to decedent 
under an agreement that he would pay for 
services to be irregularly rendered from time to 
time as needed, without a definite time fixed for 
payment but under a general promise to pay for 
them, a payment made by decedent in 1925, 
intended by him to be made upon the debt, 
would have the effect of reviving the claim 
against the statute of limitations only for the 

ART. 3. LIMITATIONS, GENERAL PROVISIONS §1-32 

three years next preceding his death in 1926, 
subject to the credit of the payment so made. 
Phillips v. Penland, 196 N.C. 425, 147 S.E. 731 
(1929). 

Conflicting Evidence for Jury. — Con- 
flicting evidence as to whether last item en- 
tered was proper in mutual, open and current 
account was for the jury. Hammond v. Williams, 
215 N.C. 657, 3 S.E.2d 487 (1939). 
Directed Verdict Held Error. — Where 

there was conflicting evidence as to whether 
item sued on was to be related to other items 
upon which defendant relied, it was reversible 
error for the judge to direct a verdict thereon if 
the jury believed the evidence. McKinnie Bros. 
Co. v. Wester, 188 N.C. 514, 125 S.E. 1 (1924). 

Effect of Part Payment. — While there is 
language in some of the decisions suggesting 
that a part payment on a current account 

revives only those items that accrued within 
three years preceding the payment, the Su- 
preme Court has not so held in any case where 
(1) a current account was established, (2) the 
debtor made a partial payment, and (3) there 
were circumstances showing that in making 
the payment the debtor intended to acknowl- 
edge the entire account and thereby impliedly 
promised to pay the balance due. Whitley’s 
Elec. Serv., Inc. v. Sherrod, 293 N.C. 498, 238 
S.E.2d 607 (1977). 
A part payment operates to toll the statute if 

made under such circumstances as will war- 
rant the clear inference that the debtor in 
making the payment recognized his debt as 
then existing and acknowledged his willing- 
ness, or at least his obligation, to pay the 
balance. Whitley’s Elec. Serv., Inc. v. Sherrod, 
293 N.C. 498, 238 S.E.2d 607 (1977). 
Where plaintiff sues on a current account, a 

part payment which constitutes an acknowl- 
edgment begins the statute running anew as to 
the entire amount that is acknowledged and 
not merely as to those items which accrued 
within three years of the payment. Whitley’s 
Elec. Serv., Inc. v. Sherrod, 293 N.C. 498, 238 
S.E.2d 607 (1977). 
Acknowledgment of Obligation. — Where 

suit is brought more than three years after 
claim arises on an account or other contractual 
debt, the bar of the statute of limitations may 
be avoided if the debtor has acknowledged his 
obligation within three years prior to the date 
the action is filed. Whitley’s Elec. Serv., Inc. v. 
Sherrod, 293 N.C. 498, 288 S.E.2d 607 (1977). 

§ 1-32. Not applicable to bank bills. 

The limitations prescribed by law do not affect actions to enforce the 
payment of bills, notes or other evidences of debt, issued or put in circulation 
as money by banking corporations incorporated under the laws of this State. 
(Gok: Sead tle (Habe. chAUitsode, Suid 145-ReWii Sed (ii 0s ,cSu4ee,) 
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§ 1-33. Actions against bank directors or stockholders. 

The limitations prescribed by law do not affect actions against directors or 
stockholders of any banking association incorporated under the laws of this 
State, to recover a penalty or forfeiture imposed, or to enforce a liability 
created by law; but such actions must be brought within three years after the 
discovery by the aggrieved party of the facts upon which the penalty or 
forfeiture attached, or the liability was created. (C.C.P., s. 54; Code, s. 175; 
Revs. 3783,G254,18sn423.) 

CASE NOTES 

Cited in Houston v. Thornton, 122 N.C. 365, 
29 S.E. 827 (1898). 

§ 1-34. Aliens in time of war. 

When a person is an alien subject, or a citizen of a country at war with the 
United States, the time of the continuance of the war is not a part of the period 
limited for the commencement of the action. (C.C.P., s. 44; Code, s. 165; Rev., 
s. 379; C.S., s. 424.) 

CASE NOTES 

Acme Mfg. Co., 175 N.C. 435, 95 S.E. 851 
(1918). 

As to the right of alien enemy to sue in 
the courts of this State, see Krachanake v. 

ARTICLE 4. 

Limitations, Real Property. 

§ 1-35. Title against State. 

The State will not sue any person for, or in respect of, any real property, or 
the issue or profits thereof, by reason of the right or title of the State to the 
same— 

(1) When the person in possession thereof, or those under whom he 
claims, has been in the adverse possession thereof for thirty years, 
this possession having been ascertained and identified under known 
and visible lines or boundaries; which shall give a title in fee to the 
possessor. 

(2) When the person in possession thereof, or those under whom he 
claims, has been in possession under color of title for twenty-one 
years, this possession having been ascertained and identified under 
known and visible lines or boundaries. (R.C., c. 65, s. 2; C.C.P.,, s. 18; 
Code, s. 139; Rev., s. 380; C.S., s. 425.) 

Cross References. — As to validity of pos- 
session described in this section against claim- 
ants under the State, see § 1-37. 

Legal Periodicals. — For article discussing 
the doctrine of color of title in North Carolina, 
see 13 N.C. Cent. L.J. 123 (1982). 

For comment, “Taking Without Compensa- 
tion: Measure of Permanent Damages Modified 
by Application of Limitation of Actions for Tres- 

pass,” see 20 Wake Forest L. Rev. 671 (1984). 
For article, “The Battle to Preserve North 

Carolina’s Estuarine Marshes: The 1985 Legis- 
lations, Private Claims to Estuarine Marshes, 
Denial of Permits to Fill, and the Public Trust,” 
see 64 N.C.L. Rev. 565 (1986). 

For note, “Walls v. Grohman: Adverse Posses- 
sion in Mistaken Boundary Cases,” see 64 
N.C.L. Rev. 1496 (1986). 
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CASE NOTES 

History. — Before the Code of Civil Proce- 
dure, to prevent the uncertainty of titles, the 
courts of this State had adopted the arbitrary 
rule that from the adverse possession of land 
for 30 years a grant from the State should be 
presumed, a rule so arbitrary that a jury was 
not permitted to find the fact against the pre- 
sumption; nor was it necessary that the party 
in adverse possession should connect himself 
with those who had preceded him in the pos- 
session; nor was it necessary that the adverse 
possession should have been held up to known 
and visible boundaries, but only to the extent of 
the title claimed by the persons in possession, 
which might be shown by any of those ways 
which the law permits in the absence of metes 
and bounds set forth in deeds, or known and 

visible boundaries, as for instance, by the dec- 
larations of old men now dead, the deeds of 
neighboring tracts of land calling for the land in 
question by the name by which it was known, 
upon the principle, id certum est quod certum 
reddi potest. Fitzrandolph v. Norman, 4 N.C. 
564 (1817); Candler v. Lunsford, 20 N.C. 542 
(1889); Price v. Jackson, 91 N.C. 11 (1884). 
As to the nature of the presumption of a 

grant from adverse possession under 
former law, see Melvin v. Waddell, 75 N.C. 361 
(1876). 

Effect of Section on Prior Law. — But the 
law is now changed, and the 30 years’ adverse 

_possession which was formerly held to be a 
presumption of a grant, is now by statute made, 
under certain circumstances, an absolute bar 

against the State. Price v. Jackson, 91 N.C. 11 

(1884). . 
As to the nonretroactive effect of this 

section, see Johnson v. Parker, 79 N.C. 475 
(1878). 

Section Applies Only to Adverse Posses- 
sion. — This section is confined to cases where, 
by reason of adverse possession of land for the 
time mentioned in the section, the State is 

willing to forego her title thereto, and agrees 
not to sue for the same nor for any of the issues 
or profits thereof. It was not intended by this 
section that the State should not be barred 
from recovering except by the lapse of 30 years 
or 21 years on personal actions after the State 
has parted with the title to the lands, for those 
periods relate only to the adverse possession, 
without or with color, which will be sufficient to 
bar the title. This section does not mean that 
the time limited for bringing any suit for the 
rents, issues or profits of land should be length- 
ened so that instead of being three years, as 
already specially prescribed by the statute, it 
should be 30 or 21 years. Tillery v. Whiteville 
Lumber Co., 172 N.C. 296, 90 S.E. 196 (1916). 
The State is deemed to have surren- 
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dered its right where it permits adverse 
occupation of land under colorable title with- 
out interruption for 21 years, and a title vests 
in the occupant which can only be divested by a 
subsequent adverse possession by another till 
his right in turn ripens in the same way. Walker 
v. Moses, 113 N.C. 527, 18 S.E. 339 (1893). 

As to the elements of adverse posses- 
sion, see Hedrick v. Gobble, 61 N.C. 348 (1867): 
Malloy v. Bruden, 86 N.C. 251 (1882); State v. 
Brooks, 275 N.C. 175, 166 S.E.2d 70 (1969). 
Showing of Privity Required. — In case of 

a reliance upon 30 years’ adverse possession, 
the plaintiff must show a privity between him- 
self and those who preceded him in the posses- 
sion, and must also show that the possession 
was held up to known and visible boundaries. 
Price v. Jackson, 91 N.C. 11 (1884). 

As to necessity of continuity and privity 
under former law, see Fitzrandolph vy. 
Norman, 4 N.C. 564 (1817); Candler  v. 
Lunsford, 20 N.C. 542 (1839); Reed v. Earnhart, 
32 N.C. 516 (1849); Melvin v. Waddell, 75 N.C. 
361 (1876); Davis v. McArthur, 78 N.C. 357 

(1878); Cowles v. Hall, 90 N.C. 330 (1884); 
Mallett v. Simpson, 94 N.C. 37 (1886); Bryan v. 

Spivey, 109 N.C. 57, 13 S.E. 766 (1891); 
Hamilton v. Icard, 114 N.C. 582, 19 S.E. 607 
(1894); Walden v. Ray, 121 N.C. 237, 28 S.E. 293 
(1897); May v. Manufacturing & Trading Co., 
164 N.C. 262, 80 S.E. 380 (1913). 
Connection of Occupation with Bound- 

aries. — Where there is a physical occupation 
with the claim extending to certain marked 
boundaries, there must be some evidence tend- 
ing to connect such occupation with the bound- 
aries claimed, or some exclusive control or 

dominion over the unoccupied portions of the 
land. May v. Manufacturing & Trading Co., 164 
N.C. 262, 80 S.E. 380 (1913). 
As to adverse possession against munic- 

ipality, see Crump v. Mims, 64 N.C. 767 (1870); 
State v. Long, 94 N.C. 896 (1886); Moore v. 
Meroney, 154 N.C. 158, 69 S.E. 838 (1910); 
Threadgill v. Town of Wadesboro, 170 N.C. 641, 

87 S.E. 521 (1916). See also, § 1-45. 

As to controversies between titles of dif- 
ferent dates which lap, see Hedrick v. Gob- 
ble, 61 N.C. 348 (1867). 

Effect on Running of Statute Where 
Overlapping Grant Is Made. — Where an 
occupant is seated on the interference when 
overlapping grant is issued, and is claiming 
colorable title adversely to the State under this 
section, the statute still continues to run in his 
favor as to the whole lappage unless the 
grantee, or those claiming under him, enter 

upon and occupy some portion of the lappage or 
bring an action. If, on the contrary, the occu- 
pant of the lappage wishes to use his adver- 
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sary’ grant to show that the title is out of the 
State in order to establish it in himself, by 
virtue of § 1-38, he must prove an adverse 
occupation for seven years after the grantee’s 
right of action accrued on receiving his grant. 
Hamilton v. Icard, 114 N.C. 532, 19 S.E. 607 
(1894). 

The constructive possession of one claiming 
under color of title for 21 years, the period 
necessary to give title against the State, is not 
interrupted by the mere issuance to another of 
a patent including part of the land claimed by 
him, where his actual possession is within the 
lappage. Hamilton v. Icard, 114 N.C. 532, 19 
S.E. 607 (1894). 
The party asserting title by adverse pos- 

session must carry the burden of proof on 
that issue. State v. Brooks, 275 N.C. 175, 166 
S.E.2d 70 (1969). 
Upon the principle that the plaintiff in an 

action for possession must show title good 
against the world, including the State under 
whom all lands are held, it has become a settled 
rule that where no grant is introduced the 
burden of proof cannot be shifted to the defen- 
dant in such actions without prima facie proof 
of possession under colorable title for 21 years 
under subdivision (2) of this section. Hamilton 
v. Icard, 114 N.C. 532, 19 S.E. 607 (1894). 

Questions for Jury. — Where the evidence 
established 30 years’ possession, questions as 
to whether such possession was adverse and as 
to whether such possession was held up to 
known and visible lines and boundaries, as 
required by this section, were still left for the 
jurys determination. McKay v. Bullard, 207 
N.C. 628, 178 S.E. 95 (1935). 
Application of § 1-38 After Running of 

Statute Against State. — When a title was 
shown out of the State by adverse possession, 
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§ 1-38 applied where one thereafter acquired 
title under a sheriff’s deed and held possession 
thereunder for seven years. Walker v. Moses, 
113 N.C. 527, 18 S.E. 339 (1893). 
Evidence of Possession Held Insuffi- 

cient. — Possession is insufficient to constitute 
the basis of adverse possession against the 
State or a private individual where the plaintiff 
merely shows that the agent of plaintiff’s 
grantor raked and hauled straw one or two 
years and that plaintiff’s father cultivated an 
acre or two of the land one year. Prevatt v. 
Harrelson, 132 N.C. 250, 43 S.E. 800 (1908). 

The evidence was sufficient to support a 
directed verdict for the holder of a paper title on 
the theory that defendants did not establish 
title by adverse possession as contemplated by 
this section and § 1-42. Peterson v. Sucro, 101 
F.2d 282 (4th Cir. 1939). 
Evidence of Possession Held Sufficient. 

— The evidence was held sufficient to be sub- 
mitted to the jury on the issue of plaintiffs’ 
actual, open, continuous, notorious and adverse 
possession of the lands sufficient to ripen title 
in plaintiffs under the provisions of this section, 
and defendants’ motion to nonsuit was errone- 
ously granted. Owens v. Blackwood Lumber 
Co., 210 N.C. 504, 187 S.E. 804 (1936). 
Applied in State v. West, 31 N.C. App. 431, 

229 S.E.2d 826 (1976). 
Cited in Mobley v. Griffin, 104 N.C. 112, 10 

S.E. 142 (1889); Ware v. Knight, 199 N.C. 251, 
154 S.E. 35 (1930); Virginia-Carolina Tie & 
Wood Co. v. Dunbar, 106 F.2d 383 (4th Cir. 
1939); United States v. Burnette, 103 F. Supp. 
645 (W.D.N.C. 1952); State v. Taylor, 60 N.C. 
App. 673, 300 S.E.2d 42, appeal dismissed and 
cert. denied, 308 N.C. 547, 303 S.E.2d 823 
(1983), appeal dismissed, 465 U.S. 1075, 104 S. 
Ct. 1432, 79 L. Ed. 2d 756 (1984). 

§ 1-36. Title presumed out of State. 

In all actions involving the title to real property title is conclusively deemed 
to be out of the State unless it is a party to the action, but this section does not 
apply to the trials of protested entries laid for the purpose of obtaining grants, 
nor to actions instituted prior to May 1, 1917. (1917, c. 195; C.S., s. 426.) 

CASE NOTES 

Purpose of Section. — The legislature en- 
acted this section to remove the burdensome 
and untoward condition growing out of the 
difficulty of proving title out of the State. The 
section provides that, in actions between indi- 
vidual litigants, title shall be conclusively pre- 
sumed to be out of the State. But there is no 
presumption in favor of one party or the other, 
nor is a litigant seeking to recover land other- 
wise relieved of the burden of showing title in 
himself. Moore v. Miller, 179 N.C. 396, 102 S.E. 
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627 (1920); Williams v. Robertson, 235 N.C. 
478, 70 S.E.2d 692 (1952); McDonald vy. 
McCrummen, 235 N.C. 550, 70 S.E.2d 703 
(1952); Powell v. Mills, 237 N.C. 582, 75 S.E.2d 
759 (1953). 
Power of Legislature to Enact Section. 

— This section affects the remedy, the mode of 
procedure, and is within the power of the Gen- 
eral Assembly to pass. Johnson v. Fry, 195 N.C. 
832, 143 S.E. 857 (1928). 

Section Not Retroactive. — This section, 
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having no retrospective effect, is applicable himself. Moore v. Miller, 179 N.C. 396, 102 S.E. 
only to actions commenced since May 1, 1917. 627 (1920); Locklear v. Oxendine, 233 N.C. 710, 

Riddle v. Riddle, 176 N.C. 485, 97 S.E. 382 65 S.E.2d 673 (1951); Williams v. Robertson, 
(1918); Johnson v. Fry, 195 N.C. 832, 143 S.E. 235 N.C. 478, 70 S.E.2d 692 (1952); McDonald 
857 (1928). vy. McCrummen, 235 N.C. 550, 70 S.E.2d 703 

Under this section neither party is re- (1952); Powell v. Mills, 237 N.C. 582, 75 S.E.2d 
quired to show title out of the State though —_759 (1953); Norman v. Williams, 241 N.C. 732, 
either may do so. Pennell v. Brookshire, 193 96S f.2q 593 (1955); Scott v. Lewis, 246 N.C. 
N.C. 73,' 1386 S.E. 257 (1927);- Dill-Cramer- 298, 98 S.E.2d 294 (1957); Tripp v. Keais, 255 

Truitt Corp. v. Downs, 195 N.C. 189, 141S.E. N.C. 404, 121 S.E.2d 596 (1961); Campbell vy. 
570 (1928). See also, Ward v. Smith, 223 N.C. Mayberry, 12 N.C. App. 469, 183 S.E.2d 867, 
141, 25 S.E.2d 463 (1943). cert. denied, 279 N.C. 726, 184 S.E.2d 883 
Under this section, it is not necessary to (1971). 

prove that the sovereign has parted with its 
title when it is not a party to the action. 
Cothran v. Akers Motor Lines, 257 N.C. 782, 
127 S.E.2d 578 (1962); King v. Lee, 9 N.C. App. 

a i heat a TaOstH kandi Go Mer BE tries, She) rag the State is not a party to the 

Plaintiff Must Rely upon Strength of saeea ohnson v. Fry, 195 N.C. 832, 143 S.E. 

Own Title. — In actions involving title to real te Wee fs Pp 
property, where the State is not a party, title is ue ous Ona Pai ress med 7 lnarcons 
conclusively presumed out of the State, without demnation proceeding, where the question of 
a presumption in favor of either party, and ownership was essentially an action between 
plaintiff must rely upon the strength of his own individual litigants, and the State, although a 

title. Smith v. Benson, 227 N.C. 56, 40 S.E.2d__ Party for purposes of condemnation, claimed 
451 (1946). title only by virtue of the condemnation and not 
Sources of Title Available. — Where plain- otherwise, the presumption was that title was 

tiff has sufficiently alleged general ownership out of the State. State v. Johnson, 278 N.C. 126, 

of the locus in quo, he is not confined to the 179 S.E.2d 371 (1971). 
location of the adjoining boundary line under Applied in Berry v. Coppersmith, 212 N.C. 
his grant, for he may avail himself of any source 50, 193 S.E. 3 (1937); Sessoms v. McDonald, 237 
of title that he may be able to establish by his N.C. 720, 75 S.E.2d 904 (1953). 
testimony. Stewart v. Stephenson, 172 N.C. 81, Quoted in Owens v. Blackwood Lumber Co., 
89 S.E. 1060 (1916). 210 N.C. 504, 187 S.E. 804 (1936). 
No Presumption in Favor of One Party Stated in Ramsey v. Ramsey, 224 N.C. 110, 
or the Other. — Under this section, in all 29S.E.2d 340 (1944). 
actions involving title to real property title is Cited in Ware v. Knight, 199 N.C. 251, 154 
conclusively presumed to be out of the State S.E. 35 (1930); Vance v. Guy, 224 N.C. 607, 31 
unless it is a party to the action, but thereisno S.E.2d 766 (1944); Shingleton v. North Carolina 
presumption in favor of one party or the other, Wildlife Resources Comm’n, 248 N.C. 89, 102 
nor is a litigant seeking to recover land other- $.E.2d 402 (1958); Lachmann v. Baumann, 22 
wise relieved of the burden of showing title in N.C. App. 160, 205 S.E.2d 805 (1974). 

In an action to recover lands by 20 years’ 
adverse possession under § 1-40, it is not 
required that the plaintiff should show title out 
of the State, except in cases of protested en- 

§ 1-37. Such possession valid against claimants under 
State. 

All such possession as is described in G.S. 1-35, under such title as is therein 
described, is hereby ratified and confirmed, and declared to be good and legal 
bar against the entry or suit of any person, under the right or claim of the 
State..(C.C.P..-s..19: Code,.s;.140; Rev., se381:.C.S;,.s. 427) 

CASE NOTES 

This section does not apply where proof 30 against municipality under law prior to 
of possession is insufficient under § 1-35. enactment of§ 1-45, see Threadgill v. Town of 
Prevatt v. Harrelson, 132 N.C. 250, 43 S.E.800 Wadesboro, 170 N.C. 641, 87 S.E. 521 (1916). 

(1903). Cited in United States v. Burnette, 103 F. 
For application of this section and § 1- Supp. 645 (W.D.N.C. 1952). 
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§ 1-38. Seven years’ possession under color of title. 

(a) When a person or those under whom he claims is and has been in 
possession of any real property, under known and visible lines and boundaries 
and under color of title, for seven years, no entry shall be made or action 
sustained against such possessor by a person having any right or title to the 
same, except during the seven years next after his right or title has descended 
or accrued, who in default of suing within that time shall be excluded from any 
claim thereafter made; and such possession, so held, is a perpetual bar against 
all persons not under disability: Provided, that commissioner’s deeds in 
judicial sales and trustee’s deeds under foreclosure shall also constitute color 
of title. 

(b) If 
(1) The marking of boundaries on the property by distinctive markings on 

trees or by the implacement of visible metal or concrete boundary 
markers in the boundary lines surrounding the property, such mark- 
ings to be visible to a height of 18 inches above the ground, and 

(2) The recording of a map prepared from an actual survey by a surveyor 
registered under the laws of North Carolina, in the book of maps in 
the office of the register of deeds in the county where the real property 
is located, with a certificate attached to said map by which the 
surveyor certifies that the boundaries as shown by the map are those 
described in the deed or other title instrument or proceeding from 
which the survey was made, the surveyor’s certificate reciting the 
book and page or file number of the deed, other title instrument or 
proceeding from which the survey was made, 

then the listing and paying of taxes on the real property marked and for which 
a survey and map have been certified and recorded as provided in subdivisions 
(1) and (2) above shall constitute prima facie evidence of possession of real 
property under known and visible lines and boundaries. Maps recorded prior 
to October 1, 1973 may be qualified under this statute by the recording of 
certificates prepared in accordance with subdivision (b)(2) above. Such certif- 
icates must contain the book and page number where the map is filed, in 
addition to the information required by subdivision (b)(2) above, and shall be 
recorded and indexed in the deed books. When a certificate is filed to qualify 
such a recorded map, the register of deeds shall make a marginal notation on 
the map in the following form: “Certificate filed pursuant to G.S. 1-38(b), book 

(enter book where filed), page ___——” 
(c) Maps recorded prior to October 1, 1973 shall qualify as if they had been 

certified as herein provided if said maps can be proven to conform to the 
boundary lines on the ground and to conform to instruments of record 
conveying the land which is the subject matter of the map, to the person whose 
name is indicated on said recorded map as the owner thereof. Maps recorded 
after October 1, 1973 shall comply with the provisions for a certificate as 
hereinbefore set forth. (C.C.P., s. 20; Code, s. 141; Rev., s. 382; C.S., s. 428; 
1963, c. 1132; 1973, c. 250; 1975, c, 207.) 

Cross References. — As to title against the boundary cases, see 33 N.C.L. Rev. 632 (1955). 
State, see § 1-35. As to title being presumed For note on tax foreclosure deed to property 
out of State, see § 1-36. As to adverse posses- held by tenants in common as color of title, see 
ea peeuycars,ece § 1-40) 36 N.C.L. Rev. 526 (1958). 
Legal Periodicals. — For article, “Adverse « . 

Possession — Color of Title,” see 16 N.C.L. Rev. Bor aetiele) Gl ransterring “Nosh Gayle 
149 (1933). Real Estate Part I: How the Present System 

For note on tacking successive adverse pos- Functions,” see 49 N.C.L. Rev. 413 (1971). 
sessions of a strip of land not included in a For survey of 1980 property law, see 59 
deed, see 31 N.C.L. Rev. 478 (1953), N.C.L. Rey. 1209 (1981). 

For note on intent as a requisite in mistaken For article discussing the doctrine of color of 
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title in North Carolina, see 13 N.C. Cent. L.J. 
123 (1982). 

For note, “Walls v. Grohman: Adverse Posses- 
sion in Mistaken Boundary Cases,” see 64 

ART. 4. LIMITATIONS, REAL PROPERTY §1-38 

N.C.L. Rev. 1496 (1986). 
For comment on the acquisition, abandon- 

ment, and preservation of rail corridors in 
North Carolina, see 75 N.C.L. Rev. 1989 (1997). 

CASE NOTES 

. In General. 

. Possession, Generally. 
Hostile or Adverse Nature of Possession. 
Continuity of Possession. 
Boundaries of Land Possessed. 

. Color of Title. 
A. In General. 
B. Documents Held to Be Color of Title. 
C. Documents Held Not Color of Title. 

VII. Procedure and Proof. 

I. IN GENERAL. 

Editor’s Note. — Many of the cases cited 
below may also have application to the 20 year 
statute, § 1-40. 

This section has no reference to titles 
good in themselves, but is intended to protect 
apparent titles void in law. Lofton v. Barber, 
226 N.C, 481, 39 S.E.2d 263 (1946). 

Section Applies to State and Its Agen- 
cies. — The General Assembly intended that 
this section and § 1-40 should apply to any 
legal entity, including the State and its agen- 
cies, capable of adversely possessing land and 
of acquiring title thereto. Williams v. North 
Carolina State Bd. of Educ., 266 N.C. 761, 147 
$.E.2d 381 (1966), commented on in 45 N.C.L. 
Rev. 964 (1967). 

Limitations for Ejectment Actions. — 
This section and § 1-40 are the applicable 
statutes of limitation for ejectment actions. 
These statutes prescribe the period of time 
beyond which the owner of land is not privi- 
leged to bring an action for the recovery of his 
land from a person in possession thereof. Poore 
v. Swan Quarter Farms, Inc., 79 N.C. App. 286, 
338 S.E.2d 817 (1986). 
Actions to remove a cloud upon title are 

in essence ejectment actions and are properly 
reviewed as such where defendants are in ac- 
tual possession and plaintiffs seek to recover 
possession. Poore v. Swan Quarter Farms, Inc., 

79 N.C. App. 286, 338 S.E.2d 817 (1986). 
Where plaintiffs made no specific allegation 

that defendants were in actual possession at 
the time of the filing of their action, and did not 
seek specifically to recover possession in their 
demand for relief, but merely prayed for rents 
and profits and removal of certain deeds as a 
cloud upon their title, plaintiffs’ action was not 
in essence one for ejectment, controlled by this 
section and § 1-40; rather, plaintiffs’ action was 
one to remove a cloud upon title, which was not 
barred by any statute of limitations. Poore v. 
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Swan Quarter Farms, Inc., 79 N.C. App. 286, 
338 S.E.2d 817 (1986). 
Adverse possession and prescription 

may be had against a trustee, even if the 
cestui que trust is under a disability and out of 
the State. Blake v. Allman, 58 N.C. 407 (1860). 
And where title is lost by the trustee, the 

cestui que trust is also concluded. King v. 
Rhew, 108 N.C. 696, 13 S.E. 174 (1891); 
Cameron v. Hicks, 141 N.C. 21, 53 S.E. 728 
(1906). 

Joint tenants and tenants in common 
may lose property by adverse possession, 
and what is sufficient against one is sufficient 
against all. Cameron v. Hicks, 141 N.C. 21, 53 
S.E. 728 (1906). 
As to effect of disability on adverse pos- 

session, see Clayton v. Rose, 87 N.C. 106 
(1882); Stone v. Conder, 46 N.C. App. 190, 264 
S.E.2d 760 (1980). 
A cause of action to set aside a deed 

executed by a person who is non compos 
mentis must be brought within seven years 
from the date of execution, or within three 
years next after the removal of the disability, 
whichever period expires later. Emanuel v. 
Emanuel, 78 N.C. App. 799, 338 S.E.2d 620 

(1986). 
Compulsory Reference. — An action in 

ejectment in which defendants pleaded the 
twenty and the seven-year statutes of limita- 
tion was not subject to compulsory reference 
pursuant to former § 1-189. Williams  v. 

Robertson, 233 N.C. 309, 63 S.E.2d 632 (1951). 
Effect on Lien of Judgment Creditor. — 

Adverse possession against a judgment debtor 
for a period of seven years under color of title 
does not affect the lien of a judgment creditor, 
the judgment creditor having no right of entry 
or cause of action for possession, but only a lien 
enforceable according to the prescribed proce- 
dure, and as to him the possession is not 
adverse. Moses v. Major, 201 N.C. 613, 160 S.E. 
890 (1931). 



§1-38 

Landowner with Good Title Cannot Ig- 
nore Duly Recorded Easement. — When it 
is shown that landowner has a good title based 
on a connected chain of title to a common 
source, such landowner will not be permitted to 

ignore a duly recorded easement granted by his 
predecessors in title by the fiction of treating 
his valid deed merely as color of title and 
thereby defeat an outstanding valid easement 
by adverse possession for a period of seven 
years. Hensley v. Ramsey, 283 N.C. 714, 199 
S.E.2d 1 (1973). 

This section is applicable to prescrip- 
tive easements. Higdon v. Davis, 71 N.C. App. 

640, 324 S.E.2d 5 (1984). 
The doctrine of color of title is applicable to 

acquisition of title to an easement by prescrip- 
tion. Higdon v. Davis, 71 N.C. App. 640, 324 
S.E.2d 5 (1984), rev’d on other grounds, 315 
N.C. 208, 337 S.E.2d 543 (1985). 
Town satisfied the requirements for a 

prescriptive easement in a road over defen- 
dant’s land which had been used by the public 
and as a mail and school bus route since 1956 or 
at least since 1963 until 1985, and which had 

been maintained, however poorly, by the town. 
Town of Sparta v. Hamm, 97 N.C. App. 82, 387 
S.E.2d 173 (1990), cert. denied, 326 N.C. 366, 
389 S.E.2d 819 (1990). 
The period for acquiring an easement by 

prescription is now seven years where the 
claim is under color of title pursuant to this 
section. The burden is on defendants to show 
that they used the easement more or less fre- 
quently according to the nature of the easement 
and that they used the easement for seven 
years. Higdon v. Davis, 71 N.C. App. 640, 324 
S.E.2d 5 (1984), rev’d on other grounds, 315 
N.C. 208, 337 S.E.2d 543 (1985). 
Where one can acquire fee simple title to the 

greater interest under color of title pursuant to 
this section, common sense dictates that, in the 
absence of statutes to the contrary, one should 
also be able to acquire title to easements appur- 
tenant to that interest in the same statutory 
period. To hold otherwise would require the 
grantee to wait 20 years to gain title to an 
easement he had bargained for in the deed from 
his grantor, when he would be required to wait 
only seven years for the real property itself, if 
the grantor had not in fact had title to convey. 
This is not logically consistent and would pro- 
duce harsh results. Higdon v. Davis, 71 N.C. 
App. 640, 324 S.E.2d 5 (1984), rev’d on other 

grounds, 315 N.C. 208, 337 S.E.2d 543 (1985). 
The following legal principles relating 

to easements by prescription have evolved 
in North Carolina appellate decisions: (1) 
The burden of proving the elements essential to 
the acquisition of a prescriptive easement is on 
the party claiming the easement; (2) the law 
presumes that the use of a way over another’s 
land is permissive or with the owner’s consent 
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unless the contrary appears; (3) the use must 
be adverse, hostile, and under a claim of right; 
(4) the use must be open and notorious; (5) the 
adverse use must be continuous and uninter- 
rupted for a period of 20 years and (6) there 
must be substantial identity of the easement 
claimed. Higdon v. Davis, 71 N.C. App. 640, 324 
S.E.2d 5 (1984), rev’d on other grounds, 315 
N.C. 208, 337 S.H.2d 548 (1985). 

Section 1-56 Inapplicable to Recovery of 
Realty. — This section and § 1-40 apply to 
actions for the recovery of real estate, to the 
exclusion of § 1-56. Williams v. Scott, 122 N.C. 

545,295. $77 (1898). 
Section Held Tolled by Federal Law. — 

This section, the seven-year statute of limita- 
tions for adverse possession under color of title, 
was automatically and unconditionally tolled 
by 50 U.S.C.A. App. § 525 of the Soldiers’ and 
Sailors’ Civil Relief Act until plaintiff’s retire- 
ment from military service in June, 1983. Tay- 
lor v. North Carolina DOT, 86 N.C. App. 299, 
357 S.E.2d 439 (1987). 
Applied in Betts v. Gahagan, 212 F. 120 (4th 

Cir. 1914); Nichols v. York, 219 N.C. 262, 13 
S.E.2d 565 (1941); Layden v. Layden, 228 N.C. 
5, 44 S.E.2d 340 (1947); Hughes v. Oliver, 228 
N.C. 680, 47 S.E.2d 6 (1948); Grady v. Parker, 
230 N.C. 166, 52 S.E.2d 273 (1949); Washington 
v. McLawhorn, 2387 N.C. 449, 75 S.E.2d 402 
(1953); Newkirk v. Porter, 240 N.C. 296, 82 
S.E.2d 74 (1954); Lachmann v. Baumann, 22 
N.C. App. 160, 205 S.E.2d 805 (1974); Kennedy 
v. Whaley, 55 N.C. App. 321, 285 S.E.2d 621 
(1982); Foreman v. Sholl, 339 N.C. 598, 453 
S.E.2d 162 (1995); Spears v. Moore, — N.C. 
App. —, 551 S.E.2d 483, 2001 N.C. App. LEXIS 
736 (2001). 
Stated in Rudisail v. Allison, 108 N.C. App. 

684, 424 S.E.2d 696 (1993). 
Cited in Atwell v. Shook, 133 N.C. 387, 45 

S.E. 777 (1903); Clendenin v. Clendenin, 181 
N.C. 465, 107 S.E. 458 (1921); Virginia-Caro- 
lina Power Co. v. Taylor, 191 N.C. 329, 131 S.E. 
646 (1926); Dill-Cramer-Truitt Corp. v. Downs, 
195 N.C. 189, 141 S.E. 570 (1928); Owens v. 
Blackwood Lumber Co., 210 N.C. 504, 187 S.E. 
804 (1936); McKay v. Bullard, 219 N.C. 589, 14 
S.E.2d 657 (1941); Parham v. Henley, 224 N.C. 
405, 30 S.E.2d 372 (1944); Perry v. Alford, 225 
N.C. 146, 33 S.E.2d 665 (1945); Ramsey v. 
Nebel, 226 N.C. 590, 39 S.E.2d 616 (1946); 
Smith v. Benson, 227 N.C. 56, 40 S.E.2d 451 
(1946); Venus Lodge No. 62 v. Acme Benevolent 
Ass’n, 231 N.C. 522, 58 S.E.2d 109, 15 A.L.R.2d 
1446 (1950); United States v. Burnette, 103 F. 
Supp. 645 (W.D.N.C. 1952); Wilson v. Chandler, 
235 N.C. 373, 70 S.E.2d 179 (1952); Chambers 
v. Chambers, 235 N.C. 749, 71 S.E.2d 57 (1952); 
Waddell v. Carson, 245 N.C. 669, 97 S.E.2d 222 
(1957); Morehead v. Harris, 255 N.C. 130, 120 
S.E.2d 425 (1961); Lane v. Lane, 255 N.C. 444, 
121 S.E.2d 893 (1961); Mallet v. Huske, 262 
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N.C. 177, 136 S.E.2d 553 (1964); Patterson v. 
Buchanan, 265 N.C. 214, 143 S.E.2d 76 (1965); 
Scott Poultry Co. v. Graves, 272 N.C. 22, 157 
S.E.2d 608 (1967); McRorie v. Shinn, 11 N.C. 
App. 475, 181 S.E.2d 773 (1971); Rice v. 
Randolph, 96 N.C. App. 112, 384 S.E.2d 295 
(1989); Marlowe v. Clark, 112 N.C. App. 181, 
435 S.E.2d 354 (1993); Beam v. Kerlee, 120 N.C. 
App. 203, 461 S.E.2d 911 (1995). 

II. POSSESSION, GENERALLY. 

Mere possession does not necessarily 
amount to adverse possession in law. 
Barbee v. Edwards, 238 N.C. 215, 77 S.E.2d 646 
(1953). 
Adverse possession is actual possession 

in the character of owner, evidenced by 
making the ordinary uses and taking the usual 
profits of which the property is susceptible in 
its present state, to the exclusion of all others, 
including the true owner. Carswell v. Creswell, 
217 N.C. 40, 7 S.E.2d 58 (1940). 
Elements of Adverse Possession, Gener- 

ally. — Adverse possession consists in actual 
possession, with an intent to hold solely for the 
possessor to the exclusion of others, and is 
denoted by the exercise of acts of dominion over 
the land, in making the ordinary use and tak- 
ing the ordinary profits of which it is suscepti- 
ble in its present state, such acts to be so 
repeated as to show that they are done in the 
character of owner, in opposition to the right or 
claim of any other person, and not merely as an 
occasional trespasser. It must be as decided and 

_ notorious as the nature of the land will permit, 
affording unequivocal indication to all persons 
that one is exercising the dominion of owner. 
Locklear v. Savage, 159 N.C. 236, 74 S.E. 347 
(1912); Mallet v. Huske, 262 N.C. 177, 136 
S.E.2d 553 (1964); Price v. Tomrich Corp., 275 
N.C. 385, 167 S.E.2d 766 (1969); Wilson County 
Bd. of Educ. v. Lamm, 276 N.C. 487, 173 S.E.2d 
281 (1970); Barringer v. Weathington, 11 N.C. 
App. 618, 182 S.E.2d 239 (1971). 

In order for adverse possession to ripen title 
in the possessor, the possession must be actual, 
open, hostile, exclusive and _ continuous. 
Campbell v. Mayberry, 12 N.C. App. 469, 183 
S.E.2d 867, cert. denied, 279 N.C. 726, 184 
S.E.2d 883 (1971). 

Possession of real property, to be adverse, 
must be actual possession, and must be open, 
decided and as notorious as the nature of the 
property will permit, indicating assertion of 
exclusive ownership, and of intention to exer- 
cise dominion over it against all other claim- 
ants. The possession must be continuous, 
though not necessarily unceasing, for the stat- 
utory period, and of such character as to subject 
the property to the only use of which it is 
susceptible. Vance v. Guy, 223 N.C. 409, 27 
S.E.2d 117 (1948). 
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Such adverse possession as will ripen into 
title must be for the prescribed period of time 
and must be clear, definite, positive and noto- 
rious. It must be continuous, adverse, hostile 

and exclusive during the whole statutory pe- 
riod, and under a claim of title to the land 
occupied. Bland v. Beasley, 145 N.C. 168, 58 
S.E. 993 (1907). 
Under either this section or § 1-40, in order 

to bar the true owner of land from recovering it 
from an occupant in adverse possession, the 
possession relied on must have been actual, 
open, visible, notorious, continuous and hostile 
to the true owner’s title and to all persons for 
the full statutory period. Newkirk v. Porter, 237 
N.C. 115, 74 S.E.2d 235 (1953); Watson v. 
Chilton, 14 N.C. App. 7, 187 S.E.2d 482 (1972). 

The adverse possession for seven years under 
color which bars the entry of the true owner, 
must be open, continuous, uninterrupted and 
manifested by distinct and unequivocal acts of 
ownership, the burden being upon him who 
asserts that he has thus acquired the title to 
show such actual adverse possession. Monk v. 
Wilmington, 137 N.C. 322, 49 S.E. 345 (1904); 
Bland v. Beasley, 145 N.C. 168, 58 S.E. 993 
(1907); Stewart v. McCormick, 161 N.C. 625, 77 
S.E. 761 (1918). 

In order to prevail on claim of adverse pos- 
session, evidence must show both actual and 

adverse possession for the full seven-year pe- 
riod prescribed in this section. Phipps v. Paley, 
90 N.C. App. 170, 368 S.E.2d 21, cert. denied, 
323 N.C. 175, 373 S.E.2d 114 (1988). 
Acts of Possession Must Give Owner 

Cause of Action. — The claim must be ad- 
verse and accompanied by such an invasion of 
the rights of the opposite party as to give him a 
cause of action. It is the occupation with the 
intent to claim against the true owner which 
renders the entry and possession adverse. 
Snowden v. Bell, 159 N.C. 497, 75 S.E. 721 
(1912). 
And Make Claimant Liable to Action of 

Ejectment. — In order to ripen a colorable title 
into a good title, there must be such possession 
and acts of dominion by the colorable claimant 
as will make him liable to an action of eject- 
ment. Justice v. Mitchell, 238 N.C. 364, 78 
S.E.2d 122 (1953). 

To convert the shadow of color of title into 
perfect title, possession must be continuous, 
open, notorious, as well as adverse. It must be 
of such character as to put the true owner on 
notice of the adverse claim. It must suffice to 
subject the occupant to an action in ejectment 
as distinguished from a mere trespass quare 
clausum fregit. Bowers v. Mitchell, 258 N.C. 80, 
128 S.E.2d 6 (1962). 
Owner’s Knowledge of Possession Not 

Required. — Although the possession must 
always be so notorious as to be visible, it is not 
necessary that the true owner have actual 
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knowledge. It is sufficient if the possession 
would be notice of its adverse character to the 
ordinary person if he should make the observa- 
tion that the ordinary owner would make of his 
own property. The owner is bound to ascertain 
the nature of the claim after notice has been 
given him. Kennedy v. Maness, 138 N.C. 35, 50 
S.E. 450 (1905). 

The operation of the statute of limitations 
depends upon two things: The one is possession 
continued for seven years; and the other the 
character of that possession — that it should be 
adverse. It has never been held that the owner 
should actually know of the fact of possession, 
nor have actual knowledge of the nature or 
extent of the possessor’s claim. It is presumed, 
indeed, that he will acquire the knowledge, and 
it is intended that he should. Green v. Harman, 
15 N.C. 158 (1833); Blue Ridge Land Co. v. 
Floyd, 171 N.C. 548, 88 S.E. 862 (1916). 
But Possession Must Be So Notorious as 

to Put True Owner on Notice of Adverse 
Claim. — The rule requiring physical posses- 
sion so notorious as to put the true owner on 
notice of the adverse claim in order to mature 
claimant’s title is as well settled as the rule 
requiring plaintiff to establish his title. 
Cothran v. Akers Motor Lines, 257 N.C. 782, 
127 S.B.2d 578 (1962). 
The possession of one under color is 

sufficient notice of his claim of title to the 
lands. Butler v. Bell, 181 N.C. 85, 106 S.E. 217 
(1921). 

Test for Determining Sufficiency of Acts 
of Possession. — A possession that ripens into 
title must be such as continually subjects some 
portion of the disputed land to the only use of 
which it is susceptible, or it must be an actual 
and continuous occupation of a house or the 
cultivation of a field, however small, according 
to the usages of husbandry. The test is involved 
in the question whether the acts of ownership 
were such as to subject the claimant continu- 
ally during the whole statutory period to an 
action in the nature of trespass in ejectment 
instead of to one or several actions of trespass 
quare clausum fregit for damages. Shaffer v. 
Gaynor, 117 N.C. 15, 23 S.E. 154 (1895); Mallet 
v. Huske, 262 N.C. 177, 136 S.E.2d 553 (1964). 
Paying taxes is not enough to constitute 

adverse possession. The payment of taxes is 
an assertion of a mere claim of title and there- 
fore is insufficient, because it is not an actual, 
open, visible occupation begun and continued 
under a claim of right. Malloy v. Bruden, 86 
N.C. 251 (1882) (decided prior to enactment of 
subsections (b) and (c) of this section). 

Listing and payment of taxes would not suf- 
fice to support an action in ejectment or tres- 
pass, which is the test of possession referred to 
in this section and § 1-40. Chisholm y. Hall, 
255 N.C. 374, 121 S.E.2d 726 (1961) (decided 
prior to subsections (b) and (c) of this section). 
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The payment of property taxes is evidence of 
the adverse nature of a claim, but it is not 
evidence of actual possession. Phipps v. Paley, 
90 N.C. App. 170, 368 S.E.2d 21, cert. denied, 
323 N.C. 175, 373 S.E.2d'114 (1988). 
However, payment of taxes constitutes a 

relevant fact in establishing a claim of title 
and may be considered along with evidence of 
possession in proving adverse possession. Aus- 
tin v. King, 97,.N.C:: 339, 2 S.E..678.(1887); 
Christman v. Hilliard, 167 N.C. 4, 82 S.E. 949 

(1914) (decided prior to enactment of subsec- 
tions (b) and (c) of this section). 

The fact that defendants listed and paid 
taxes was evidence of the character of their 
claim, but it was no evidence of actual posses- 
sion. Chisholm v. Hall, 255 N.C. 374, 121 
S.E.2d 726 (1961) (decided prior to enactment 
of subsections (b) and (c) of this section). 
Giving permission to hunt, like the pay- 

ment of taxes, is evidence of an adverse 
claim, but is not possession. Price v. Tomrich 
Corp., 275 N.C. 385, 167 S.E.2d 766 (1969). 
Cutting Timber or Pulpwood. — When 

cutting timber or pulpwood is relied upon to 
show adverse possession it must be kept up 
with such frequency and regularity as to give 
notice to the public that the party cutting or 
having it cut is claiming the land as his own. 
Price v. Tomrich Corp., 275 N.C. 385, 167 
S.E.2d 766 (1969). 
Use of Way over Another’s Land. — In 

North Carolina there is a presumption that the 
use of a way over another’s land is permissive 
unless evidence appears to the contrary. Potts v. 
Burnette, 46 N.C. App. 626, 265 S.E.2d 504 
(1980), rev'd on other grounds, 301 N.C. 663, 
273 S.E.2d 285 (1981). 
Acts of Possession Held Sufficient. — 

Continuously cutting timber and making shin- 
gles in a swamp which was unfit for cultivation, 
for seven years, was a good possession. 
Tredwell v. Reddick, 23 N.C. 56 (1840), cited in 
Loftin v. Cobb, 46 N.C. 406 (1854). 

Maintaining fish traps, erecting and repair- 
ing dams and using the property every year 
during the fishing season for a sufficient num- 
ber of years is sufficient possession of a 
nonnavigable stream. Locklear v. Savage, 159 
N.C. 236, 74 S.E. 347 (1912). 

For additional cases in which acts of posses- 
sion were found sufficient, see Andrews v. 
Mulford, 2 N.C. 311 (1796); Burton v. Carruth, 
18 N.C. 2 (1834); Wallace v. Maxwell, 32 N.C. 
110 (1849); Smith v. Bryan, 44 N.C. 180 (1852); 
Moore v. Thompson, 69 N.C. 120 (1873); Gudger 
v. Hensley, 82 N.C. 482 (1880); Staton v. Mullis, 
92 N.C. 623 (1885); Wall v. Wall, 142 N.C. 387, 
55 S.E. 283 (1906); LaRoque v. Kennedy, 156 
N.C. 360, 72 S.E. 454 (1911). 

Acts of Possession Held Insufficient. 
Cutting trees and feeding hogs upon land sus- 
ceptible of other uses is insufficient. Loftin v. 
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Cobb, 46 N.C. 406 (1854). 
Payment of taxes and the employment of 

agents in respect to land were insufficient acts 
to constitute possession. Ruffin v. Overby, 88 
N.C. 369 (1883), decided prior to enactment of 
subsections (b) and (c) of this section. 

Possession by a tenant of defendant’s ances- 
tor for one year, under his deed, and occasional 
entry upon the land by his heirs at law after his 
death, for the purpose of cutting a few logs, was 
insufficient evidence of adverse possession in 
character and continuity to be submitted to the 
jury. Blue Ridge Land Co. v. Floyd, 167 N.C. 
686, 83 S.E. 687 (1914). 

Posting land and keeping away trespassers is 
insufficient because it is not a visible and noto- 
rious possession. Berry v. Richmond Cedar 
Works, 184 N.C. 187, 113 S.E. 772 (1922). 

For additional cases in which acts of posses- 
sion were held insufficient, see Ward v. Herrin, 
49 N.C. 23 (1856); Bartlett v. Simmons, 49 N.C. 
295 (1857); Hamilton v. Icard, 114 N.C. 532, 19 
S.E. 607 (1894); State v. Suttle, 115 N.C. 784, 
20 S.E. 725 (1894); Shaffer v. Gaynor, 117 N.C. 
15, 23 S.E. 154 (1895); Hamilton v. Icard, 117 
N.C. 476, 23° S:E. 354” (1895);* Prevatt. v. 
Harrelson, 132 N.C. 250, 43 S.E. 800 (1903); 
Campbell v. Miller, 165 N.C. 51, 80 S.E. 974 
(1914); Blue Ridge Land Co. v. Floyd, 167 N.C. 
686, 83 S.E. 687 (1914). 

Posts which were erected less than seven 
years before action was commenced could not 
be used to establish possession. Phipps v. Paley, 
90 N.C. App. 170, 368 S.E.2d 21, cert. denied, 
323 N.C. 175, 373 S.E.2d 114 (1988). 

Ill. HOSTILE OR ADVERSE NATURE OF 
POSSESSION. 

As to requirement that possession be 
hostile to the true owner, see Gwyn v. Stokes, 
9 N.C. 235 (1822); Rogers v. Mabe, 15 N.C. 180 
(1833); Foscue v. Foscue, 37 N.C. 321 (1842); 
Johnson v. Farlow, 35 N.C. 84 (1851); Bland v. 
Beasley, 145 N.C. 168, 58 S.E. 993 (1907). 

In order to establish that a use is hostile, 
it is not necessary to show a heated controversy, 
but it is necessary to show that the use was of 
a nature that would give the owner of the land 
notice that the use was being made under a 
claim of right. Potts v. Burnette, 46 N.C. App. 
626, 265 S.E.2d 504 (1980), rev’d on other 
grounds, 301 N.C. 663, 273 S.E.2d 285 (1981). 

To establish that a use is hostile rather than 
permissive, it is not necessary to show that 
there was a heated controversy, or a manifes- 
tation of ill will, or that the claimant was in any 
sense an enemy of the owner of the servient 
estate. A hostile use is simply a use of such 
nature and exercise under circumstances which 
manifest and give notice that the use is being 
made under a claim of right. Higdon v. Davis, 
71 N.C. App. 640, 324 S.E.2d 5 (1984), rev'd on 
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other grounds, 315 N.C. 208, 337 S.E.2d 543 
(1985). 

There must be some evidence accompanying 
the use which tends to show that the use is 
hostile in character and tends to repel the 
inference that the use is permissive and with 
the owner’s consent. A mere permissive use of a 
way over another’s land, however long it may 
be continued, can never ripen into an easement 
by prescription. Higdon v. Davis, 71 N.C. App. 
640, 324 S.E.2d 5 (1984), rev'd on other 
grounds, 315 N.C. 208, 337 S.E.2d 548 (1985). 

Exercise of Dominion Required. — The 
adverse possession must constitute an exercise 
of dominion over the land, making the ordinary 
use and taking the ordinary profits of which it 
is susceptible, and must subject the claimant 
during the whole statutory period to an action 
in ejectment. Crisp v. Benfield, 64 N.C. App. 
357, 307 S.E.2d 179 (1983). 

Title Must Be Claimed Against All the 
World. — Possession must be adverse; that is, 

title must be claimed against all the world. 
United States v. Chatham, 208 F. Supp. 220 
(W.D.N.C. 1962), aff'd in part and revd in part, 
323 F.2d 95 (4th Cir. 1963). 

Hostile Act Does Not Start Running of 
Statute Against Owner in Possession. — In 
determining when the owner of real estate 
must assert his rights against an adverse 
claim, the rule is that an owner in possession is 
not required to take notice of a hostile claim. 
Accordingly, the hostile act or claim of a person 
not in possession ordinarily does not start the 
running of the statute of limitations against an 
owner in possession and occupancy. The forego- 
ing rule applies to an equitable owner in pos- 
session of land; so long as he retains possession, 
nothing else appearing, the statute of limita- 
tions does not run against him. Solon Lodge v. 
Ionic Lodge, 247 N.C. 310, 101 S.E.2d 8 (1957). 
Possession of one tenant in common is 

presumed to be the possession of all ten- 
ants. Watson v. Chilton, 14 N.C. App. 7, 187 
S.E.2d 482 (1972). 

Until Actual Ouster or a Sole Adverse 
Possession. — The possession of one tenant in 
common is in law the possession of all his 
cotenants, unless and until there is an actual 
ouster or a sole adverse possession for 20 years. 
Winstead v. Woolard, 223 N.C. 814, 28 S.E.2d 
507 (1944). 
Ouster and Possession by Tenant in 

Common Against Cotenants. — There may 
be an entry or possession of one tenant in 
common which may amount to an actual ouster, 
so as to enable his cotenant to bring ejectment 
against him, but it must be by some clear, 
positive and unequivocal act equivalent to an 
open denial of his right and to putting him out 
of the seizin. Such an actual ouster, followed by 
possession for the requisite time, will bar the 
cotenant’s entry. Dobbins v. Dobbins, 141 N.C. 
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210, 53 S.E. 870 (1906). See also, Tharpe v. 

Holcomb, 126 N.C. 365, 35 S.E. 608 (1900). 
Where a mortgage is made to one tenant in 

common by the other tenants therein, it is an 
ouster that puts them to their action and com- 
mences the running of the statute of limita- 
tions, either under seven years’ color or under 
20 years otherwise. Hence, where plaintiffs 
sought to be let into possession of lands as 
tenants in common, and it appeared without 
conflicting evidence that defendants had been 
in peaceful possession under a mortgage from 
ancestor for more than 30 years after ouster, no 
issue of fact was raised for the determination of 
the jury, the title being complete in the adverse 
possessors. Crews v. Crews, 192 N.C. 679, 135 
S.E. 784 (1926). 
When Statute Runs Against 

Remaindermen. — Title by adverse posses- 
sion cannot be had against remaindermen be- 
fore life estate has ended, because no actual 
possession of the remainder may be had, but 
title to the life estate may be gained at such 
time. Brown v. Brown, 168 N.C. 4, 84 S.E. 25 
(1915). 

The statutes cannot begin to run against 
remaindermen until expiration of the particu- 
lar estate. Huneycutt v. Brooks, 116 N.C. 788, 
21 S.E. 558 (1895); Roe v. Journigan, 181 N.C. 
180, 106 S.E. 680 (1921). 
The statute will not ordinarily begin running 

against a remainderman until the falling in of 
the life estate. Roe v. Journigan, 181 N.C. 180, 
106 S.E. 680 (1921). 

Possession of real property cannot be adverse 
to remaindermen until the death of the life 
tenant, even though during the lifetime of the 
life tenant he gave a deed purporting to convey 
a fee. Stone v. Conder, 46 N.C. App. 190, 264 
S.E.2d 760 (1980). 

Possession by the grantee of a life tenant is 
not adverse to the rights of the remaindermen 
during the life of the life tenant. The seven-year 
statute of limitation prescribed by this section 
does not begin to run _ against the 
remaindermen until the life tenant dies. Sprin- 
kle v. City of Reidsville, 235 N.C. 140, 69 S.E.2d 
179:(1952). 
Grantee in a deed conveying only the life 

estate of the grantor cannot hold adversely to 
the remaindermen until the death of the 
grantor. Lovett v. Stone, 239 N.C. 206, 79 
S.E.2d 479 (1954). 
Possession by Parent Against Child or 

Vice Versa. — In order that a possession by a 
parent against a child, or vice versa, may be- 
come adverse, the owner must have had some 
clear, definite and unequivocal notice of the 
adverse claimant’s intention to assert an exclu- 
sive ownership in himself. Watson v. Chilton, 
14.N.C. App. 7, 187 S.E.2d 482 (1972). 
Claim under Void Devise Is Not Adverse. 

— Where one enters into possession of lands 
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claiming as a devisee under a will, and the 
devise is void, he does not claim adversely, but 
rather permissively or mistakenly. Watson v. 
Chilton, 14 N.C. App. 7, 187 S.E.2d 482 (1972). 
Possession Held to Be Adverse to Owner. 

— After abandonment, wife’s possession as pur- 
chaser at execution sale of a judgment obtained 
against her husband was adverse to the hus- 
band, and her possession for the period re- 
quired by this section would bar him. Campbell 
v. Campbell, 221 N.C. 257, 20 S.E.2d 53 (1942). 
Possession Held Not to Be Adverse. — 

Where plaintiffs claimed under foreclosure of a 
tax sale certificate in a proceeding instituted 
solely against the life tenant, in which the 
remaindermen were neither parties nor 
brought before the court in any manner sanc- 
tioned by law, while commissioner’s deed of 
foreclosure did not affect the interest of the 
remaindermen, it did convey the interest of the 
life tenant; hence, plaintiffs were entitled to 
possession during the continuance of the life 
estate, but their possession could not be ad- 
verse to the remaindermen until the death of 
the life tenant gave them legal power to sue. 
Eason v. Spence, 232 N.C..579, 61 S.E.2d 717 
(1950). 

Persons in possession pursuant to foreclosure 
of tax sale certificate conveying only title of life 
tenant could not maintain that their possession 
was adverse to the remaindermen on the 
ground that the life tenant’s failure to pay taxes 
forfeited her estate to the remaindermen and 
thus gave them immediate right to possession, 
since such forfeiture under former § 105-410 

was not automatic but had to be judicially 
determined in an appropriate proceeding. 
Eason v. Spence, 232 N.C. 579, 61 S.E.2d 717 
(1950). 
Where two persons owned adjoining lands, 

and one ran a fence so near the line as to induce 
the jury to believe that any slight encroach- 
ments were inadvertently made and that it was 
the design to run on the line, the possession 
constituted by the enclosure would be regarded 
as permissive, and could not be treated as 
adverse, even for the land within the fence, 
except as it furnished evidence of the line in a 
case of disputed boundary. The line being ad- 
mitted, it would not make a title, where a 
naked adverse possession would have had that 
effect, because there was no intention to go 
beyond the deed, but an intention to keep 
within it. Currie v. Gilchrist, 147 N.C. 648, 61 
S.E. 581 (1908); Blue Ridge Land Co. v. Floyd, 
171 N.C. 548, 88 S.E. 862 (1916). 
Institution of Torrens Proceeding as 

Ouster Permitting Defendants to Ripen 
Title. — Where defendants, who held deeds to 
land which were color of title, and plaintiffs, 
who had superior chain of title to same prop- 
erty, were tenants in common as to the prop- 

erty, and after certain incidents, plaintiff’s pre- 



§1-38 

decessor in interest brought a _ Torrens 
proceeding to establish sole ownership of the 
property, institution of that action gave plain- 
tiffs actual notice that defendants were claim- 
ing the property to the exclusion of plaintiffs 
and their predecessors, and an actual ouster 
had occurred. Once plaintiffs were ousted, de- 
fendants could ripen title in seven years under 
this section. Willis v. Mann, 96 N.C. App. 450, 
386 S.E.2d 68 (1989), cert. denied, 326 N.C. 
367, 389 S.E.2d 820 (1990). 

IV. CONTINUITY OF POSSESSION. 

Occasional acts of ownership, no matter 
how adverse, do not constitute a posses- 
sion that will mature title. Sessoms v. 
McDonald, 237 N.C. 720, 75 S.E.2d 904 (1953), 
Continuous and Uninterrupted Posses- 

sion Is Required. — Continuity of possession 
being one of the essential elements of adverse 
possession, in order that title may be ripened 
thereby, such possession must be shown to have 
been continuous and uninterrupted for the full 
statutory period. This is because if the posses- 
sion of the adverse claimant is broken, the 
constructive possession of the true owner inter- 
venes and destroys the effectiveness of the prior 
possession. Newkirk v. Porter, 237 N.C. 115, 74 
S.E.2d 235 (1953). 

While the possession need not be unceasing, 
the evidence should be such as to warrant the 
inference that the actual use and occupation 
have extended over the required period, and 
that during it the claimant has from time to 
time continuously subjected the disputed land 
to the only use of which it was susceptible. 
Locklear v. Savage, 159 N.C. 236, 74 S.E. 347 
(1912); Cross v. Seaboard Air Line Ry., 172 N.C. 
119, 90 S.E. 14 (1916). 
And Must Be Proved. — In proving contin- 

uous adverse possession nothing must be left to 
mere conjecture. The testimony must tend to 
prove the continuity of possession for the stat- 
utory period, either in plain terms or by neces- 
sary implication. Ruffin v. Overby, 105 N.C. 78, 
11 S.E. 251 (1890). 
The reason for the rule of continuity is 

that at all times there is a presumption in favor 
of the true owner, and he is deemed by law to 
have possession coextensive with his title ex- 
cept during the periods he is actually ousted by 
the personal occupation of another, so that 
whenever the occupation of another actually 
ceases, the title again draws to it the posses- 
sion, and the seizin of the owner is restored. A 
subsequent entry even by the same wrongdoer 
and under the same claim of title constitutes a 
new disseizin from the date of which the statute 
takes a fresh start. Malloy v. Bruden, 86 N.C. 
251 (1882). 
Occasional Entries Are Not Sufficient. — 

To claim adverse possession, there must be a 
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continuous possession of public notoriety. Occa- 
sional entries upon the land will not serve, for 
they may not be observed, or if observed, they 
may not be considered as the assertion of 
rights. Price v. Tomrich Corp., 275 N.C. 385, 
167 S.E.2d 766 (1969). 
Adverse possession is denoted by the exercise 

of acts of dominion over the land in making the 
ordinary use and taking the ordinary profits of 
which it is susceptible, such acts to be so 
repeated as to show that they are done in the 
character of owner, and not merely as an occa- 
sional trespasser. Price v. Tomrich Corp., 275 
N.C. 385, 167 S.E.2d 766 (1969). 

Occasional trespasses are not sufficient, for 
the possession must be of such character as to 
continually expose the party to suit by the true 
owner. Alexander v. Richmond Cedar Works, 
177 N.C. 137, 98 S.E. 312, petition for new trial 

dismissed, 177 N.C. 536, 98 S.E. 780 (1919). 
It is not to be understood that possession is 

interfered with sufficiently to defeat title by the 
causal entry of a trespasser. Hayes v. 
Williamson-Brown Lumber Co., 180 N.C. 252, 
104 S.E. 527 (1920). 
But Occupation and Use Need Not Be 

Unceasing. — Whereas the occupation and 
use by the adverse claimant must be continu- 
ous, it need not be unceasing. Helton v. Cook, 27 
N.C. App. 565, 219 S.E.2d 505 (1975), cert. 
denied, 289 N.C. 297, 222 S.E.2d 697 (1976). 
Time Gaps Held to Destroy Continuity. 

— A gap occurring during the period of a 
suspension of the statute is sufficient to destroy 
the continuity. Malloy v. Bruden, 86 N.C. 251 
(1881). 
An intervening period of five months was a 

sufficient interval to defeat adverse possession. 
Holdfast v. Shepard, 28 N.C. 361 (1846). 
An intervening period of one year was suffi- 

cient to defeat title by adverse possession. Ward 
v. Herrin, 49 N.C. 23 (1856); Malloy v. Bruden, 
86 N.C. 251 (1882). 
Continuity May Be Shown by Tacking 

Where Privity Exists. — In order to fulfill 
requirements as to continuity of possession, it 
is not necessary that an adverse possession be 
maintained for the entire statutory period by 
one person. Continuity may be shown by the 
tacking of successive possessions of two or more 
persons between whom the requisite privity 
exists. The privity referred to is only that of 
possession and may be said to exist whenever 
one holds the property under or for another or 
in subordination to his claim and under an 
agreement or arrangement recognized as valid 
between themselves. Newkirk v. Porter, 237 

N.C. 115, 74 S.E.2d 235 (1953). 
It is not necessary that the adverse claimant 

hold possession for the statutory period, pro- 
vided he can establish a privity in claim, pos- 
session, etc., with the prior possessors which, 

when taken together, will constitute the period 
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of time necessary to give title. Campbell v. 
Everhart, 139 N.C. 5038, 52 S.E. 201 (1905). 
And several successive possessions may 

be tacked to show continuous adverse pos- 
session where there is privity of estate or 
connection of title between several successive 
occupants. Scott v. Lewis, 246 N.C. 298, 98 
S.E.2d 294 (1957). 

Privity means privity of possession and 
not privity in blood. Trustees of Univ. v. 
Blount, 4 N.C. 455 (1816); Alexander v. Gibbon, 
118 N.C. 796, 24 S.E. 748 (1896); Barrett v. 
Brewer, 153 N.C. 547, 69 S.E. 614 (1910). 
Reason for Privity Requirement. — 

Privity is necessary where the claimant has not 
had possession for the statutory period, for he 
cannot derive any benefit from the possession of 
a third party, or of others claiming under the 
third party, where he fails to connect himself 
with such third party’s title. Johnston v. Case, 
131 N.C. 491, 42 S.E. 957 (1902), modified on 
rehearing, 132 N.C. 795, 44 S.E. 617 (1903). 

Rule of privity applies alike to adverse 
possession against State and private indi- 
viduals, whether with or without color of title. 

Johnston v. Case, 131 N.C. 491, 42 S.E. 957 
(1902), modified on rehearing, 1382 N.C. 795, 44 

S.E. 617 (1903); May v. Manufacturing & Trad- 
ing Co., 164 N.C. 262, 80 S.E. 380 (1913). 
Possession of Grantor or Ancestor May 

Be Tacked. — A grantee claiming land within 
the boundaries called for in the deed or other 
instrument constituting color of title may tack 
his grantor’s possession of such land to his own 
for the purpose of establishing adverse posses- 
sion for the requisite statutory period. Simi- 
larly, the adverse possession of an ancestor may 
be cast by descent upon his heirs and tacked to 
their possession for the purpose of showing title 
by adverse possession. Newkirk v. Porter, 237 
N.C. 115, 74.8.E.2d 235:(1953), 
But a deed does not of itself create 

privity between grantor and grantee as to 
land not described in the deed but occupied 
by the grantor in connection therewith, even 
though grantee enters into possession of the 
land not described and uses it in connection 
with that conveyed. Newkirk v. Porter, 237 N.C. 
115, 74 S.E.2d 235 (1953). 
Where claimant is holding possession under 

color of title, he cannot tack his possession of 
land not covered by his color to the possession 
of his grantor. Blackstock v. Cole, 51 N.C. 560 
(1859); Jennings v. White, 139 N.C. 23, 51 S.E. 
799 (1905). 
Possession of a grantor who had no 

color of title cannot be tacked to that of his 
grantee in order to make up the seven years’ 
possession under color of title as required by 
this section. Morrison v. Craven, 120 N.C. 327, 
26 S.E. 940 (1897). 
A widow may tack her possession to that 

of her husband where she immediately pos- 
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sesses the property as a part of her homestead 
or dower. Atwell v. Shook, 133 N.C. 387, 45 S.E. 
777 (1903); Jacobs v. Williams, 173 N.C. 276, 91 

S.E. 951 (1917). 
Possession by the legal representative is 

a continuation of deceased’s possession. 
Trustees of Univ. v. Blount, 4 N.C. 455 (1816). 
Possession of a tenant is the possession 

of the landlord and is to be added to that of 
the landlord in person. Alexander v. Gibbon, 
118 N.C. 796, 24 S.E. 748 (1896). 
Tacking Not Permitted. — Where heir 

went into adverse possession of a tract of land, 
but ancestor died before such possession had 
been held for 20 years, such possession prior to 
the ancestor’s death could not be tacked to the 
heir’s possession subsequent to the ancestor’s 
death, and such heir’s possession for less than 
20 years subsequent to the ancestor’s death did 
not ripen title in him. Wilson v. Wilson, 237 
N.C. 266, 74 S.E.2d 704 (1953). 

The fact that the plaintiff admitted that she 
never actually possessed the property at issue 
was fatal to her claim of adverse possession, 
notwithstanding her contention that she 
should be able to tack onto the possession of her 
direct ancestors. Merrick v. Peterson, 143 N.C. 
App. 656, 548 S.E.2d 171 (2001). 
Where parties brought action for the recovery 

of land as heirs at law of their ancestor, and 
judgment was rendered adverse to them, such 
judgment adjudicated want of title in their 
ancestor and was binding upon them, and they 
could not in a subsequent action in which they 
asserted title by adverse possession tack the 
possession of their ancestor or contend that 
their separate acts of ownership were done in 
the character of heirs at law claiming under 
known and definite boundaries. Scott v. Lewis, 
246 N.C. 298, 98 S.E.2d 294 (1957). 
Where the purchase was of part of a tract of 

land, the vendee’s possession would not inure to 
the benefit of the vendor as to the remainder of 
the tract for the purpose of showing possession 
of the tract by the vendor. Price v. Tomrich 
Corp., 275 N.C. 385, 167 S.E.2d 766 (1969). 
Adverse Possession Not Interrupted by 

Occasional Entries. — The occasional going 
onto the property by one of the plaintiffs, claim- 
ing title to the property under a will, to cut a 
Christmas tree or to rake pinestraw for a dog 
house, did not interrupt continued adverse pos- 
session by defendants and their predecessors in 
title. Stone v. Conder, 46 N.C. App. 190, 264 
S.E.2d 760 (1980). 

Effect of Voluntary Dismissal of Torrens 
Proceeding. — Effect of plaintiffs’ voluntary 
dismissal of Torrens proceeding was to toll the 
limitations period on defendants’ adverse claim 
to the disputed property for the subsequent 12 
months; when plaintiffs failed to bring a new 
action within that period, however, the limita- 
tions period continued to run from the point at 
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which it had been tolled. Willis v. Mann, 96 
N.C. App. 450, 386 S.E.2d 68 (1989), cert. 
denied, 326 N.C. 367, 389 S.E.2d 820 (1990). 

V. BOUNDARIES OF LAND POSSESSED. 

Editor’s Note. — The case of Walls v. 
Grohman, 315 N.C. 239, 337 S.E.2d 556 (1985), 
annotated below, overruled Price v. Whismant, 

236 N.C. 381, 72 S.E.2d 851 (1952); Gibson v. 
Dudley,..233,.N.C.258, 63.S.6.2d 630 (195); 
Sipe v. Blankenship, 37 N.C. App. 499, 246 
S.H.2d 527 (1978), cert. denied, 296 N.C. 411, 
251 S.E.2d 470 (1979); and Garris v. Butler, 15 

N.C. App. 268, 189 S.E.2d 809 (1972) to the 
extent that they applied a different rule. 

Possession Must Be Actual. — There can 
be no adverse possession without an actual 
possession of the locus in quo. Cutler v. 
Blackman, 4 N.C. 368 (1816). 
No constructive possession will ripen 

into good title. Williams v. Wallace, 78 N.C. 
354 (1878). 
Possession Must Be Under Known and 

Visible Boundaries. — A party claiming un- 
der adverse possession must show possession 
under known and visible boundaries. Barringer 
v. Weathington, 11 N.C. App. 618, 182 S.E.2d 
239 (1971). 
Adverse possession must be possession under 

known and visible lines and boundaries, and 
under colorable title. Berry v. Coppersmith, 212 
N.C. 50, 193 S.E. 3 (1937). 

So as to Show Extent of Possession 
Claimed. — There must be known and visible 

- boundaries such as may apprise the true owner 
and the world of the extent of the possession 
claimed. Barfield v. Hill, 163 N.C. 262, 79 S.E. 
677 (1913); McDaris v. Breit Bar “T” Corp., 265 
N.C. 298, 144 S.E.2d 59 (1965). . 
Possession Extended to Outer Bounds of 

Deed Where Land is Held Under Colorable 
Title. — Where one enters into possession of 
land under a colorable title which describes the 
land by definite lines and boundaries, and oc- 
cupies and holds adversely a portion of the land 
within the bounds of his deed, by construction 
of law his possession is extended to the outer 
bounds of his deed, and possession so held 
adversely for seven years ripens his title to all 
the land embraced in his deed which is not 
actually occupied by another. Vance v. Guy, 223 
N.C. 409, 27 S.E.2d 117 (1943); Wachovia Bank 
& Trust Co. v. Miller, 243 N.C. 1, 89 S.E.2d 765 
(1955). 
Where one, or his predecessor in title, enters 

upon land and asserts ownership of the whole 
under an instrument constituting color of title, 
the law will extend his occupation of a portion 
of the land to the outer bounds of his deed. Cobb 
v. Spurlin, 73 N.C. App. 560, 327 S.E.2d 244 
(1985). 
Provided That No Part of Premises Is 
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Held Adversely by Another. — When one 
enters upon a tract of land and asserts his 
ownership of the whole under an instrument 
which constitutes color of title, the law will 
extend his occupation of a portion thereof to the 
outer bounds of his deed, provided that no part 
of the premises is held adversely by another. 
His exclusive possession, if continued uninter- 
ruptedly for seven years, will ripen title to all 
the land embraced within the deed. Price v. 
Tomrich Corp., 275 N.C. 385, 167 S.E.2d 766 
(1969); Willis v. Johns, 55 N.C. App. 621, 286 
S.E.2d 646 (1982). 
Possession Not Extended to Other 

Tracts Conveyed by Separate Descrip- 
tions. — When one enters into possession un- 
der colorable title which describes the land by 
definite lines and boundaries, his possession is 
extended, by operation of law, to the outer 
boundaries of his deed. But where two or more 
adjoining tracts of land are conveyed in one 
deed, or in separate deeds, by separate and 
distinct descriptions, the actual possession by 
grantee of one of the tracts for seven years is 
not constructively extended to the other tract or 
tracts so as to ripen title thereto by adverse 
possession. Morehead v. Harris, 262 N.C. 330, 
137 S.E.2d 174 (1964). 

Possession of a single tract is not construc- 
tively extended to a separate and distinct tract 
even though both tracts are described in the 
same conveyance. Bowers v. Mitchell, 258 N.C. 
80, 128 S.E.2d 6 (1962). 
Nor to Additional Land in Subsequent 

Deeds in Chain of Title. — Where description 
in a deed from a common source of title is 
enlarged in descriptions in subsequent deeds in 
the chain of title, the party claiming the addi- 
tional land by adverse possession under color of 
title must show actual possession of the addi- 
tional land, since possession under the deed 
from the common source could not be construc- 
tively extended to include the additional land. 
Bumgarner v. Corpening, 246 N.C. 40, 97 
S.E.2d 427 (1957). 
Actual possession of one tract cannot be 

constructively extended to an adjoining 
tract. Phipps v. Paley, 90 N.C. App. 170, 368 
S.E.2d 21, cert. denied, 323 N.C. 175, 373 
S.E.2d 114 (1988). 
Where the title deeds of two rival claim- 

ants lap upon each other, and neither claim- 
ant is in actual possession of any of the land 
covered by both deeds, the law adjudges the 
possession of the lappage to be in the one who 
has the better title. If one is seated on the 
lappage and the other is not, the possession of 
the whole interference is in the former. If both 
have actual possession of some part of the 
lappage, the possession of the true owner, by 
virtue of his superior title, extends to all not 
actually occupied by the other. Vance v. Guy, 
224 N.C. 607, 31 S.E.2d 766 (1944); Price v. 
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Tomrich Corp., 275 N.C. 385, 167 S.E.2d 766 
(1969). See also, Whiteheart v. Grubbs, 232 
N.C. 236, 60 S.E.2d 101 (1950). 
When a portion of a boundary of a junior 

grant laps on a superior title, to mature a title 
under the junior grant there must be shown 
adverse and exclusive possession of the 
lappage, or the law will presume possession to 
be in the true owner as to all that portion of the 
lappage not actually occupied by the junior 
claimant. Price v. Tomrich Corp., 275 N.C. 385, 
167 S.E.2d 766 (1969). 
When a junior grant incorporates a portion of 

a senior grant it is not necessary for the junior 
grantee claiming title by seven years’ adverse 
possession under color to show that the bound- 
aries of the lappage were visible on the ground, 
although the claimant must establish the re- 
quired adverse possession within those lines. 
Price v. Tomrich Corp., 275 N.C. 385, 167 
S.E.2d 766 (1969); Allen v. Morgan, 48 N.C. 
App. 706, 269 S.E.2d 753 (1980). 
When a landowner, acting under a mis- 

take as to the true boundary between his 
property and that of another, takes posses- 
sion of land believing it to be his own and 
claims title thereto, his possession and claim of 
title is adverse. If such adverse possession 
meets all other requirements and continues for 
the requisite statutory period, the claimant 
acquires title by adverse possession even 
though the claim of title is founded on a mis- 
take. Walls v. Grohman, 315 N.C. 239, 337 
S.E.2d 556 (1985). 

The case of Walls v. Grohman, 315 N.C. 239, 
337 S.E.2d 556 (1985), holding that when one, 
acting under a mistake as to the true boundary 
between his property and that of another, takes 
possession of the land believing it to be his own, 
his possession is adverse, would be applied to a 
case which was pending on appeal when the 
decision was announced. Fauchette _ v. 
Zimmerman, 79 N.C. App. 265, 338 S.E.2d 804 
(1986). 
No Evidence of Bad Faith. — Where there 

was no evidence and no claim by plaintiffs that 
defendants exchanged their deeds in bad faith, 
defendants’ deeds were color of title. Willis v. 
Mann, 96 N.C. App. 450, 386 S.E.2d 68 (1989), 
cert. denied, 326 N.C. 367, 389 S.E.2d 820 

(1990). 

VI. COLOR OF TITLE. 

A. In General. 

Adverse possession, to ripen into title 
after seven years, must be under color of 
title; otherwise a period of 20 years is required 
under § 1-40. Justice v. Mitchell, 238 N.C. 364, 
78 S.E.2d 122 (1953); Williams v. Weyerhaeuser 
Co., 378 F.2d 7 (4th Cir. 1967); Taylor v. 
Brittain, 76 N.C. App. 574, 334 S.E.2d 242 
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(1985), modified and aff’d, 317 N.C. 146, 348 
S.E.2d 536 (1986). 

The possession has to be under color of title. 
United States v. Chatham, 208 F. Supp. 220 
(W.D.N.C. 1962), aff’d in part and rev'd in part, 
323 F.2d 95 (4th Cir. 1963). 

One can acquire a prescriptive easement by 
adverse use for seven years under color of title 
pursuant to this section. Higdon v. Davis, 71 
N.C. App. 640, 324 S.E.2d 5 (1984), rev'd on 
other grounds, 315 N.C. 208, 337 S.E.2d 543 
(1985). 

In those cases where the other elements of 
prescription are present, adverse possession of 
an easement under written color of title for 
seven years shall give title to the easement by 
prescription. Higdon v. Davis, 71 N.C. App. 640, 
324 S.E.2d 5 (1984), rev’d on other grounds, 315 
N.C. 208, 337 S.E.2d 543 (1985). 
When Title Is out of State. — When title to 

land is out of the State, seven years’ adverse 
possession under color of title is sufficient to 
ripen title in ordinary cases. Virginia-Carolina 
Tie & Wood Co. v. Dunbar, 106 F.2d 383 (4th 
Cir. 1939). 

Title is deemed to be out of the State 
where the State is not a party to the action. 
Duke Power Co. v. Toms, 118 F.2d 448 (4th Cir. 
1941). 

Plaintiff may show title out of the State 
by offering a grant to a stranger, without 
connecting himself with it, and then offer proof 
of open, notorious, continuous adverse posses- 
sion, under color of title in himself and those 
under whom he claims, for seven years before 
the action was brought. Blair v. Miller, 13 N.C. 
407 (1830); Isler v. Dewey, 84 N.C. 345 (1881); 
Christenbury v. King, 85 N.C. 229 (1881); 
Mobley v. Griffin, 104 N.C. 112, 10 S.E. 142 
(1889). 

Color of Title Defined. — Color of title is a 
paper writing which purports to convey land 
but fails to do so. First-Citizens Bank & Trust 
Co. v. Parker, 235 N.C. 326, 69 S.E.2d 841 
(1952); Carrow v. Davis, 248 N.C. 740, 105 
S.E.2d 60 (1958). 

Color of title is generally defined as a written 
instrument which purports to convey the land 
described therein but fails to do so because of a 
want of title in the grantor or some defect in the 
mode of conveyance. Price v. Tomrich Corp., 275 
N.C. 385, 167 S.E.2d 766 (1969); Hensley v. 
Ramsey, 283 N.C. 714, 199 S.E.2d 1 (1978); 
Adams v. Severt, 40 N.C. App. 247, 252 S.E.2d 
276 (1979); General Greene Inv. Co. v. Greene, 
48 N.C. App. 29, 268 S.E.2d 810, cert. denied, 
301 N.C. 235, 283 S.E.2d 132 (1980). 

Color of title is generally defined as a written 
instrument which purports to convey the land 
described in the written instrument, but fails to 
do so because of (1) want of title in the grantor, 
or (2) some defect in the mode of conveyance. If 
these defects do not exist, title is actually 
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passed by the instrument and there can be no 
color of title. Higdon v. Davis, 71 N.C. App. 640, 
324 S.E.2d 5 (1984), rev'd on other grounds, 315 
N.C. 208, 337 S.E.2d 543 (1985). 

Adverse possession under color of title is 
occupancy under a writing that purports to 
pass title to the occupant but which does not 
actually do so either because the person execut- 
ing the writing fails to have title or capacity to 
transfer the title or because of the defective 
mode of the conveyance used. Cobb v. Spurlin, 
73 N.C. App. 560, 327 S.E.2d 244 (1985). 
An instrument is nonetheless color of 

title because of defects discoverable from the 
record, the purport of this section being to 
afford protection to apparent titles, void in law, 
and to supply a defense where none existed 
without its aid. Perry v. Bassenger, 219 N.C. 
838, 15 S.E.2d 365 (1941). 

If an instrument on its face purports to 
convey land by definite lines and boundaries 
and the grantee enters into possession claiming 
under it and holds adversely for seven years, it 
is sufficient to vest title to the land in the 
grantee. No exclusive importance is to be at- 
tached to the ground of the invalidity of the 
colorable title if entry thereunder has been 
made in good faith and possession held ad- 
versely. Though the grantor may have been 
incompetent to convey the true title or the form 
of conveyance may be defective, it will consti- 
tute color of title which will draw to the posses- 
sion of the grantee thereunder the protection of 
the statute. First-Citizens Bank & Trust Co. v. 
Parker, 235 N.C. 326, 69 S.E.2d 841 (1952); 

- Johnson v. McLamb, 247 N.C. 534, 101 S.E.2d 
311 (1958). 

If an instrument actually passes the ti- 
tle, it is not color of title. Hensley v. Ramsey, 
283 N.C. 714, 199 S.E.2d 1 (1973). 
A deed is color of title. King v. Lee, 9 N.C. 

App. 369, 176 S.E.2d 394 (1970), modified on 
other grounds, 279 N.C. 100, 181 S.E.2d 400 
(1971). 
But Good Faith Required. — In order for a 

deed to constitute color of title, the grantee 
must enter the land under the deed in good 
faith. State v. Taylor, 60 N.C. App. 673, 300 
S.E.2d 42, appeal dismissed and cert. denied, 
308 N.C. 547, 303 S.E.2d 823 (1983), appeal 
dismissed, 465 U.S. 1075, 1048S. Ct. 1432, 79 L. 
Ed. 2d 756 (1984). 
Exchange of deeds cannot constitute 

color of title. State v. Taylor, 60 N.C. App. 6738, 
300 S.E.2d 42, appeal dismissed and cert. de- 
nied, 308 N.C. 547, 303 S.E.2d 823 (1983), 
appeal dismissed, 465 U.S. 1075, 104 S. Ct. 
1432, 79 L. Ed. 2d 756 (1984). 
Color of title is not sufficient to make a 

prima facie case of title. Cothran v. Akers 
Motor Lines, 257 N.C. 782, 127 S.E.2d 578 
(1962); King v. Lee, 9 N.C. App. 369, 176 S.E.2d 
394 (1970), modified on other grounds, 279 N.C. 
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100, 181 S.E.2d 400 (1971). 
The color of title must be strengthened 

by possession, which must be open, notorious, 
and adverse for a period of seven years. 
Cothran v. Akers Motor Lines, 257 N.C. 782, 
127 S.E.2d 578 (1962); King v. Lee, 9 N.C. App. 
369, 176 S.E.2d 394 (1970), modified on other 
grounds, 279 N.C. 100, 181 S.E.2d 400 (1971). 

Color of Title Affords No Protection 
Where Requisites of Adverse Possession 
Are Not Present. — A deed which is color of 
title does not draw to the grantee-occupant of 
the land described therein the protection of the 
statute of limitations where the requisites of 
adverse possession are not present. Morehead 
v. Harris, 262 N.C. 330, 187 S.E.2d 174 (1964). 
A deed which is color of title without adverse 

possession does not afford the grantee protec- 
tion of the statute. Taylor v. Brittain, 76 N.C. 
App. 574, 334 S.E.2d 242 (1985), modified and 
aff'd, 317 N.C. 146, 343 S.E.2d 536 (1986). 
Actual Possession of Part of Land. — 

When a person claims ownership through color 
of title, as long as that person has some actual 
possession of a part of the land, he or she is 
deemed the constructive possessor of the re- 
mainder of the land described in the instru- 
ment constituting color of title. Taylor v. 
Brittain, 76 N.C. App. 574, 334 S.E.2d 242 
(1985), modified and aff’d, 317 N.C. 146, 343 
S.E.2d 536 (1986). 

To constitute color of title a deed must 
contain a description identifying the land 
or referring to something that will identify it 
with certainty. McDaris v. Breit Bar “T” Corp., 
265 N.C. 298, 144 S.E.2d 59 (1965). 
A deed offered as color of title is such 

only for the land designated and de- 
scribed in it. Davidson v. Arledge, 88 N.C. 326 
(1883); Smith v. Fite, 92 N.C. 319 (1885); 
Barker v. Southern Ry., 125 N.C. 596, 34 S.E. 
701 (1899); Johnston v. Case, 131 N.C. 491, 42 
S.E. 957 (1902), modified on rehearing, 132 
N.C. 795, 44 S.E. 617 (1903); Smith v. Benson, 
227 N.C. 56, 40 S.E.2d 451 (1946); Locklear v. 
Oxendine, 233 N.C. 710, 65 S.E.2d 673 (1951); 
Williams v. Robertson, 235 N.C. 478, 70 S.E.2d 
692 (1952); Powell v. Mills, 237 N.C. 582, 75 
S.E.2d 759 (1953); Norman v. Williams, 241 
N.C. 732, 86 S.E.2d 593 (1955); McDaris v. 
Breit Bar “T” Corp., 265 N.C. 298, 144 S.E.2d 
59 (1965); Sipe v. Blankenship, 37 N.C. App. 
499, 246 S.E.2d 527 (1978), cert. denied, 296 
N.C. 411, 251 S.E.2d 470 (1979); Phipps v. 
Paley, 90 N.C. App. 170, 368 S.E.2d 21, cert. 
denied, 323 N.C. 175, 373 S.E.2d 114 (1988); 
Rudisill v. Icenhour, 92 N.C. App. 741, 375 
S.E.2d 682 (1989). 
And the description in the deed must by 

proof be made to fit the land it covers. 
Smith v. Fite, 92 N.C. 319 (1885); Smith v. 
Benson, 227 N.C. 56, 40 S.E.2d 451 (1946); 
Locklear v. Oxendine, 233 N.C. 710, 65 S.E.2d 



§1-38 

673 (1951); Williams v. Robertson, 235 N.C. 
478, 70 S.E.2d 692 (1952); Powell v. Mills, 237 
N.C. 582, 75 S.E.2d 759 (1953); McDaris v. 
Breit Bar “T” Corp., 265 N.C. 298, 144 S.E.2d 
59 (1965). 
Deed Which Fails to Identify Land Con- 

veyed Cannot Be Color of Title. — A deed 
which is inoperative because the land intended 
to be conveyed thereby is incapable of identifi- 
cation from the description therein is inopera- 
tive as color of title. Dickens v. Barnes, 79 N.C. 
490 (1878); Barker v. Southern Ry., 125 N.C. 
596, 34 S.E. 701 (1899); Fincannon v. Sudderth, 
144 N:C» 587, 57.S.E. 387 (1907); Katz: v. 
Daughtrey, 198 N.C. 393, 151 S.E. 879 (1930); 
Thomas v. Hipp, 223 N.C. 515, 27 S.E.2d 528 
(1943); Powell v. Mills, 237 N.C. 582, 75 S.H.2d 
759 (1953); Carrow v. Davis, 248 N.C. 740, 105 
S.E.2d 60 (1958). 
Deed Must Be Shown to Cover Land in 

Dispute. — Where a party introduces into 
evidence a deed which he intends to use as color 
of title, he must prove that its boundaries cover 
the land in dispute. It is error to allow a jury, on 
no evidence, to locate the land described in a 
deed. Stuart v. Bryant, 40 N.C. App. 206, 252 
S.E.2d 286 (1979). 
Proof Required Where Commissioner’s 

Deed Used as Color. — While a commission- 
er’s deed in a judicial sale constitutes color of 
title, a party who uses a deed to establish color 
of title must prove that the boundaries in the 
deed cover the land in dispute. Willis v. Johns, 
55 N.C. App. 621, 286 S.E.2d 646 (1982). 
Where jury determined that defendants’ 

deed did not embrace disputed area, defen- 
dants could not contend that they obtained title 
to the disputed area by adverse possession for 
seven years under color of title under this 
section. Sipe v. Blankenship, 37 N.C. App. 499, 
246 S.E.2d 527 (1978), cert. denied, 296 N.C. 
411, 251 S.E.2d 470 (1979). 

Color of Title Does Not Relate Back to 
Time of Entry. — Though a person originally 
entering without color of title may on subse- 
quent acquisition of color be deemed to have 
held adversely under color from the latter date, 
still his color of title does not relate back to the 
time of his entry. Justice v. Mitchell, 238 N.C. 
364, 78 S.E.2d 122 (1953). 

This section is applicable to prescrip- 
tive easements. Higdon v. Davis, 71 N.C. App. 
640, 324 S.E.2d 5 (1984), rev’d on other 
grounds, 315 N.C. 208, 387 S.E.2d 543 (1985). 

The doctrine of color of title is applicable to 
acquisition of title to an easement by prescrip- 
tion. Higdon v. Davis, 71 N.C. App. 640, 324 
S.E.2d 5 (1984), rev’d on other grounds, 315 
N.C. 208, 337 S.E.2d 543 (1985). 
The period for acquiring an easement by 

prescription is now seven years where the 
claim is under color of title pursuant to this 
section. The burden is on defendants to show 
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that they used the easement more or less fre- 
quently according to the nature of the easement 
and that they used the easement for seven 
years. Higdon v. Davis, 71 N.C. App. 640, 324 
S.E.2d 5 (1984), rev'd on other grounds, 315 
N.C. 208, 337 S.E.2d 543 (1985). 
Where one can acquire fee simple title to the 

greater interest under color of title pursuant to 
this section, common sense dictates that, in the 

absence of statutes to the contrary, one should 
also be able to acquire title to easements appur- 
tenant to that interest in the same statutory 
period. To hold otherwise would require the 
grantee to wait 20 years to gain title to an 
easement he had bargained for in the deed from 
his grantor, when he would be required to wait 
only seven years for the real property itself, if 
the grantor had not in fact had title to convey. 
This is not logically consistent and would pro- 
duce harsh results. Higdon v. Davis, 71 N.C. 
App. 640, 324 S.E.2d 5 (1984), rev’d on other 
grounds, 315 N.C. 208, 337 S.E.2d 543 (1985). 
As to color of title generally, see also Neal 

v. Nelson, 117 N.C. 398, 23 S.E. 428 (1895); 
Smith v. Proctor, 139 N.C. 314, 51 S.E. 889 
(1905); Norwood v. Totten, 166 N.C. 648, 82 S.E. 
951 (1914); Whitten v. Peace, 188 N.C. 298, 124 
S.E. 571 (1924); Best v. Utley, 189 N.C. 356, 127 
S.E. 337 (1925); Barbee v. Bumpass, 191 N.C. 
521, 132 S.E. 275 (1926); Garner vy. Horner, 191 
N.C. 539, 1382 S.E. 290 (1926); Booth vy. 
Hairston, 193 N.C. 278, 136 S.E. 879 (1927), 
petition for rehearing dismissed, 195 N.C. 8, 
141 S.E. 480 (1928); Ennis v. Ennis, 195 N.C. 
320, 142 S.E. 8 (1928); Stuart v. Bryant, 40 N.C. 
App. 206, 252 S.E.2d 286 (1979). 

B. Documents Held to Be 
Color of Title. 

Deed Regular upon Its Face. — Where 
deed was regular upon its face and purported to 
convey title without limitation, reservation or 
exception, it was at least color of title to the 
entire interest in the land it purported to con- 
vey, so that grantee and those claiming under 
her, who immediately went into possession and 
remained in exclusive possession thereof for 12 
or 15 years, acquired title by their adverse 
possession under color, if not by their deed. 
Lofton v. Barber, 226 N.C. 481, 39 S.E.2d 263 
(1946). 
Deed When Person Does Not Have Title. 

— A color-of-title situation can arise when the 
person executing the writing does not actually 
have title. A deed may constitute color of title 
for the land therein described. Taylor v. 
Brittain, 76 N.C. App. 574, 334 S.E.2d 242 
(1985), modified and aff’d, 317 N.C. 146, 343 
S.E.2d 536 (1986). 
Fraudulent Deed. — A fraudulent deed 

may be color of title and become a good title if 
the fraudulent grantee holds actual adverse 
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possession for the statutory period against the 
owner. First-Citizens Bank & Trust Co. v. 
Parker, 235 N.C. 326, 69 S.E.2d 841 (1952); 
Johnson v. McLamb, 247 N.C. 534, 101 S.E.2d 
311 (1958). 
Void Deed. — A void deed constitutes color 

of title. Bond v. Beverly, 152 N.C. 56, 67 S.E. 55 
(1910). See also, Potts v. Payne, 200 N.C. 246, 
156 S.E. 499 (1931). 
Voidable Deed. — A voidable deed is suffi- 

cient color, although it is a distinct and sepa- 
rate source of title from the one under which 
entry was first made. Butler v. Bell, 181 N.C. 
85, 106 S.E. 217 (1921). 

Valid Deed. — A valid deed — a muniment 
of title — may also serve as color of title. Price 
v. Tomrich Corp., 275 N.C. 385, 167 S.E.2d 766 
(1969); Hensley v. Ramsey, 283 N.C. 714, 199 
S.E.2d 1 (1973). 
Deed Describing Contiguous Land Not 

Owned by Vendor. — When the description in 
a deed embraces not only land owned by the 
grantor, but also contiguous land which he does 
not own, the instrument conveys the property 
to which grantor had title and constitutes color 
of title to that portion which he does not own. 
Price v. Tomrich Corp., 275 N.C. 385, 167 
S.E.2d 766 (1969). 
Champertous Deed. Regardless of 

whether a deed which conveyed to grantor’s son 
certain described lands, reserving to grantor 
and his wife a life estate, given in consideration 
of grantee’s successfully maintaining a suit to 
clear title to the lands conveyed, was 
champertous, it was sufficient color of title after 

_ registration and after the falling in of the 
reserved life estate to ripen the title in grantee 
under this section. Ennis v. Ennis, 195 N.C. 
320, 142 S.E. 8 (1928). 
Registered Deed Where Grantor 

Therein Held Under Unregistered Deed. — 
While an unregistered deed is not color of title 
as against subsequent grantees under regis- 
tered deeds and creditors of the grantor, where 
the grantee in the unregistered deed conveyed 
by registered deed, and mesne conveyances 
from him were duly registered, such registered 
deeds were color of title under this section, and 
where the land was held by actual possession 
successively by the grantees in such chain of 
title continuously for over seven years prior to 
the filing of a judgment against the grantor in 
the unrestricted deed, the grantor in the unreg- 
istered deed was divested of title by adverse 
possession prior to the filing of the judgment, 
and the judgment did not constitute a lien 
against the land. Glass v. Lynchburg Shoe Co., 
212 N.C. 70, 192 S.E: 899 (1937). 
Deed from Purchase of Land at Mort- 

gage Foreclosure Sale. — A deed obtained 
from the purchase of land at a mortgage fore- 
closure sale constitutes color of title, even 
though the foreclosure sale is defective or void. 
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Scott Poultry Co. v. Bryan Oil Co., 272 N.C. 16, 
157 S.E.2d 693 (1967). 
Deed of Person Non Compos. — The deed 

of a person non compos is color of title, and 
possession under it for seven years ripens into 
title against those not under disability. 
Ellington v. Ellington, 103 N.C. 54, 9 S.E. 208 

(1889). 
Commissioner’s Deed. — Where land de- 

vised to testator’s children with remainder to 
testator’s grandchildren was sold under order 
of court by a commissioner to one of the life 
tenants, and defendants were the purchasers 
by mesne conveyances from the life tenant, the 
deed executed by the commissioner, being sim- 
ilar to a deed from a stranger, constituted color 
of title. Perry v. Bassenger, 219 N.C. 838, 15 
S.E.2d 365 (1941). 

Commissioner’s deed in tax foreclosure pro- 
ceedings instituted against one tenant in com- 
mon was color of title as against the cotenants 
who were not parties to the foreclosure. 
Johnson v. McLamb, 247 N.C. 534, 101 S.E.2d 
311 (1958). 

Sheriff’s Deed After Judgment Against 
Nonresident. — A sheriff’s deed at an execu- 
tion sale under a judgment obtained against 
nonresident owner by his wife to recover for 
maintenance and necessaries furnished by her 
to their minor children, in which action attach- 
ment was levied on the land, was at least color 
of title under this section, the judgment not 
being void. Campbell v. Campbell, 221 N.C. 
257, 20 S.E.2d 53 (1942). 
Deed Made in Defective Partition Pro- 

ceedings. — Where, in a partition proceeding 
to sell land, less than the whole number of 
tenants in common were made parties, a deed 
made pursuant to an order of court to the 
purchaser was color of title and seven years 
adverse possession thereunder would bar those 
tenants in common who were not made parties. 
First-Citizens Bank & Trust Co. v. Parker, 235 

N.C. 326, 69 S.E.2d 841 (1952); Johnson v. 
McLamb, 247 N.C. 534, 101 S.E.2d 311 (1958). 
Where a sale was made pursuant to court 

order in a partition proceeding, and some of the 
cotenants are not parties, or there is an actual 
partition among those parties, the deed or the 
decree of partition is not the act of a cotenant, 
but is the act of a stranger, and seven years’ 
possession under the deed or decree confirming 
the partition suffices to ripen title. Yow v. 
Armstrong, 260 N.C. 287, 132 S.E.2d 620 
(1963). 
Deed by grantee in deed of partition by 

heirs of the deceased owner to a third 
person of the land conveyed to the grantee in 
the partition was color of title within this 
section where the third person had no interest 
in the land outside of the deed. Betts v. 
Gahagan, 212 F. 120 (4th Cir. 1914). 
Bond for Title. — After payment of the 
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purchase money, a bond for title is color of title 
to support adverse possession even against the 
vendor. Avent v. Arrington, 105 N.C. 377, 10 
S.E. 991 (1890); Betts v. Gahagan, 212 F. 120 
(4th Cir. 1914). 
Where a bond for title was unconditional and 

called for no future payment, the presumption, 
in the absence of any evidence to the contrary, 
was that the price was paid before or at the 
time of the signing, so that it was color of title 
to support adverse possession within this sec- 
tion. Betts v. Gahagan, 212 F. 120 (4th Cir. 
1914). 
Defectively Probated Will. — Where a will 

was defectively probated, but the defect in the 
probate was not so obvious that it might mis- 
lead a man of ordinary capacity, it was color of 
title for the land disposed of therein. Watson v. 
Chilton, 14.N.C. App. 7, 187 S.E.2d 482 (1972). 

C. Documents Held Not Color of Title. 

Deed by Mortgagor in Possession. — A 
deed by the mortgagor in possession to a third 
party, with notice of the mortgage, conveys only 
the equity of redemption, and does not pass 
such a colorable title as may ripen by posses- 
sion into an absolute legal estate. Parker v. 
Banks, 79 N.C. 480 (1878). 

Valid Deed. — A valid deed is not color of 
title. When one gives a deed for lands for a 
valuable consideration, and the grantee fails to 
register it, but enters into possession thereun- 
der and remains therein for more than seven 
years, such deed does not constitute color of 
title. Justice v. Mitchell, 238 N.C. 864, 78 
S.E.2d 122 (1953). But see, Price v. Tomrich 
Corp., 275 N.C. 385, 167 S.E.2d 766 (1969); 
Hensley v. Ramsey, 283 N.C. 714, 199 S.E.2d 1 
(1973), cited above. 
Unregistered Deed. — An unregistered 

deed ordinarily is not color of title, except as 
between the original parties. Johnson v. Fry, 
195 N.C. 882, 143 S.E. 857 (1928). 
An unregistered deed is not color of title as 

against judgment creditors of the grantor. 
Eaton v. Doub, 190 N.C. 14, 128S.E. 494 (1925). 
Where the probate of a deed to lands 

was fatally defective, it was not color of title 
against the grantor in a later registered deed, 
under sufficient probate, from a common 
grantee. McClure v. Crow, 196 N.C. 657, 146 
S.E. 713 (1929). 
Description in Deed. — The trial court did 

not err in granting summary judgment for 
defendants where plaintiffs could not prove 
that the deed upon which they relied contained 
an adequate description of the property. Fore- 
man v. Sholl, 113 N.C. App. 282, 439 S.E.2d 169 
(1994), cert. improvidently granted and appeal 
dismissed, 339 N.C. 598, 453 S.E.2d 162 (1995). 
Deed for Partition. — A deed by the heirs of 

a deceased owner of land for partition thereof 
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was not color of title within this section. Betts v. 

Gahagan, 212 F. 120 (4th Cir. 1914). 

Vil. PROCEDURE AND PROOF. 

As to this section being a proper plea in 
bar to action in ejectment under former 
practice, see Scott Poultry Co. v. Bryan Oil 
Co., 272 N:C. 16, 157 S.E.2d 693. (1967), 
Generally speaking, a claim of title by 

adverse possession must be pleaded under 
North Carolina law. United States v. Chatham, 
208 F. Supp. 220 (W.D.N.C. 1962), aff'd in part 
and rev'd in part, 323 F.2d 95 (4th Cir. 1963). 
But This Applies Only When Adverse 

Possession Is Used as Defense. — The re- 
quirement that a claim of title by adverse 
possession must be pleaded applies only when 
adverse possession is set up as a defense to an 
action. United States v. Chatham, 208 F. Supp. 
220 (W.D.N.C. 1962), aff'd in part and rev’d in 
part, 323 F.2d 95 (4th Cir. 1963). 
And Not Where Claim Is Based on Ad- 

verse Possession Under Color of Title. — 
The requirement that a claim of adverse pos- 
session must be pleaded does not apply when a 
claim of title is based upon adverse possession 
under color of title. United States v. Chatham, 
208 F. Supp. 220 (W.D.N.C. 1962), aff’d in part 
and rev'd in part, 323 F.2d 95 (4th Cir. 1963). 
Methods of Proving Title. — Plaintiffs, in 

order to recover, had the burden of proving 
their title to the disputed area by any one of the 
various methods set out in Mobley v. Griffin, 
104 N.C. 112, 10 S.E. 142 (1889); Midgett v. 
Midgeit, 5 N.C. App. 74, 168 S.E.2d 53 (1969). 
The identity or location of the land may 

be shown by documentary evidence, such 
as plats, surveys and filed notes. A map made 
by a surveyor of the premises sued for and of 
other tracts, adjacent thereto, when proved to 
be correct, is admissible to illustrate other 
testimony in the case and throw light on the 
location of the land in controversy; and a draft 
of a survey, proved to be correct, is admissible 
in evidence as explanatory of what the surveyor 
testified he had done in making the survey. 
Midgett v. Midgett, 5 N.C. App. 74, 168 S.E.2d 
53 (1969). 
Nothing Must Be Left to Conjecture. — 

In proving title by continuous, open and ad- 
verse possession of land under color of title for 
seven years, nothing must be left to conjecture. 
Price v. Tomrich Corp., 275 N.C. 385, 167 
S.E.2d 766 (1969). 
Burden of Proof When Adverse Posses- 

sion Is Claimed. — When the title is claimed 
by adverse possession, the burden is on him 
who relies upon such claim to show continuous 
possession. There is no presumption that the 
possession of real estate is adverse. Monk v. 
Wilmington, 137 N.C. 322, 49 S.E. 345 (1904); 



§1-39 ART. 4. LIMITATIONS, REAL PROPERTY §1-39 

Bland v. Beasley, 145 N.C. 168, 58 S.E. 993 certain person possession more than seven 

(1907). years prior to the institution of the action did 
The party claiming title by adverse posses- _ not justify nonsuit of plaintiff’s cause of action 

sion has the burden of proof on thatissue. Crisp _to quiet title, since mere admission of posses- 

v. Benfield, 64 N.C. App. 357, 307 S.E.2d 179 — sion, without evidence in respect to the nature 
(1983). or character of such possession, does not 
Adverse P ossession Is a Jury Question. amount to an admission of adverse possession 

— Conflicting evidence as to the character or in law, even if defendant is given the benefit of 
extent of the possession under color of title by presumptions arising from mesne conveyances 
adverse possession raises the issue for the from such person. Barbee v. Edwards, 238 N.C. 
determination of the jury. Bumgarner v. 215, 77 S.E.2d 646 (1953). 
Corpening, 246 N.C. 40, 97 S.E.2d 427 (1957). 
Where plaintiff in an action to quiet title 

established a prima facie case, defendant’s plea 
of title by adverse possession under color for 
seven years did not justify nonsuit of plaintiff’s 
cause, since the plea of adverse possession . ; 
Pee ar cticrot act tor re irs pon. abach tion at the time of the adverse possession relied 
BERR Abie had ah cohurlen or ‘B on, and it was clearly competent for a witness to 
Bice bad al Be a “ Stitt AG et testify that he knew the land described in the 
Mere Admission of Possession Does Not eed and the acts of possession occurring on 

Pann tn Admisciondf Adverse’ Podses. (thatdand, Duke Power Co. v. Toms, 118 F.2d 

sion. — Plaintiff’s admission that he gave a 443 (4th Cir, 1941). 

Testimony Held Competent. — In an ac- 
tion to quiet title, fact that as a result of the 
impounding of water some of the boundaries 
were submerged and could not be located did 
not destroy value of testimony as to their loca- 

§ 1-39. Seizin within twenty years necessary. 

No action for the recovery or possession of real property shall be maintained, 
unless it appears that the plaintiff, or those under whom he claims, was seized 
or possessed of the premises in question within 20 years before the commence- 
ment of the action, unless he was under the disabilities prescribed by law. 
(C.C.P., s. 22; Code, s: 143; Rev., s. 383; C.S., s. 429.) 

Legal Periodicals. — For note, “Walls v. Boundary Cases,” see 64 N.C.L. Rev. 1496 
‘Grohman: Adverse Possession in Mistaken (1986). 

CASE NOTES 

Section Not Retroactive. — This salutary that such premises have been held and pos- 
provision did not extend to actions already sessed adversely to such legal title for the time 
commenced or rights of action already accrued _ prescribed by law before the commencement of 
at the ratification of the Code. Covington v. such action. Williams v. North Carolina State 
Stewart, 77 N.C. 148 (1877). Bd. of Educ., 266 N.C. 761, 147 S.E.2d 381 

This section and § 1-42 are to be con- (1966), commented on in 45 N.C.L. Rev. 964 
strued together. Barbee v. Edwards, 238 N.C. (1967); Stone v. Conder, 46 N.C. App. 190, 264 
215, 77 S.E.2d 646 (1953); Elliott v. Goss, 250 S.E.2d 760 (1980). See also, Johnston v. Pate, 
N.C. 185, 108 S.E.2d 475 (1959); Campbell v. 83 N.C. 110 (1880); Conkey v. John L. Roper 
Mayberry, 12 N.C. App. 469, 183 S.E.2d 867, Lumber Co., 126 N.C. 499, 36 S.E. 42 (1900). 
cert. denied, 279 N.C. 726, 184 S.E.2d 883 In cases where there is no tenancy in com- 
(1971); Stone v. Conder, 46 N.C. App. 190, 264 mon this section must be construed with § 1- 
S.E.2d 760 (1980). 42, for this section is explained in § 1-42 by the 
Presumption of Possession from Legal further declaration that the person who estab- 

Title Under § 1-42. — This section and § 1-42 lishes a legal title to the premises shall be 
are to be construed together. When so con- presumed to have been possessed thereof 
strued, the rule is as follows: It is not necessary within the time required by law, etc. Conkey v. 
that a plaintiff in an action to recover land John L. Roper Lumber Co., 126 N.C. 499, 36 

should allege in his complaint that he had _ S.E. 42 (1900). 
possession within 20 years before action How Presumption of Possession Rebut- 
brought, for if he establishes on the triala legal ted. — The pleading by a defendant of this 
title to the premises, he will be presumed to _ section does not shift upon plaintiff the burden 
have been possessed thereof within the time of showing that he has been in the possessicn 
required by law, unless it is made to appear 20 years before the commencement of the ac- 
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tion; rather, the presumption created by § 1-42 
can only be rebutted by proof on the part of 
defendant that defendant had been in adverse 
possession of the premises for 20 years. Conkey 
v. John L. Roper Lumber Co., 126 N.C. 499, 36 
S.E. 42 (1900). 
Deed as Evidence of Possession. — The 

offer of a deed dated 1935, together with evi- 
dence identifying the land described therein, 
constituted prima facie evidence of plaintiff’s 
possession of the described lands within the 
time required by law to maintain an action for 
recovery or possession of real property. 
Woodard v. Marshall, 14 N.C. App. 67, 187 
S.E.2d 430 (1972). 
Where one tenant in common claims 

sole seizin and adverse possession under a 
void judgment, his status as to any title by 
adverse possession must be determined by this 
section, rather than the seven-year statute, 
§ 1-38. Ange v. Owens, 224 N.C. 514, 31 S.E.2d 
521 (1944), 
Where plaintiffs acquired title by ad- 

verse possession under color for more than 30 
years, they had at least constructive seizin or 
possession within 20 years before suit was 
brought, which would satisfy the requirement, 
as seizin follows the title, if there is no actual 
possession, and it was not incumbent on them 
to show an actual seizin or possession of the 
premises in question for 20 years before the 
commencement of the action. Bland v. Beasley, 
145 N.C. 168, 58 S.E. 993 (1907); Stewart v. 
McCormick, 161 N.C. 625, 77 S.E. 761 (1913). 

Notwithstanding the fact that a judgment 
was rendered against a party in an action to 
recover lands, if he subsequently entered, en- 
closed and used the lands for the statutory 
period he would acquire a new estate by 
disseizin and acquiescence and would be pre- 
sumed to have been in possession within the 
past 20 years. Moore v. Curtis, 169 N.C. 74, 85 
S.B. 182 (1915). 

This section does not apply when plain- 
tiffs have shown legal title and defen- 
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dants’ possession has not been for 20 con- 
tinuous years. Bland v. Beasley, 145 N.C. 168, 
58 S.E. 993 (1907). 

Stipulation That Plaintiff Possessed 
Premises Does Not Concede that Plaintiff 
Has Good Title. — A defendant may stipulate 
that a plaintiff is entitled to prosecute his 
action to recover realty because he has been 
possessed of the premises in question within 20 
years before the commencement of the action 
without conceding that the plaintiff has good 
title to the property or is presently entitled to 
possession. Campbell v. Mayberry, 12 N.C. App. 
469, 183 S.E.2d 867, cert. denied, 279 N.C. 726, 
184 S.E.2d 883 (1971). 
Failure to Allege Seizin Not Ground for 

Demurrer. — In an action for possession of 
land, failure to affirmatively allege that plain- 
tiff had been seized or possessed of the pre- 
mises within 20 years prior to the institution of 
the action was not ground for demurrer. Elliott 
v. Goss, 250 N.C. 185, 108 S.E.2d 475 (1959). 

State statutes of limitation neither bind 
nor have any application to the United 
States, when suing to enforce a public right or 
to protect interests of its Indian wards. United 
States v. 7,405.3 Acres of Land, 97 F.2d 417 (4th 
Cir. 1938). 
Applied in Tripp v. Keais, 255 N.C. 404, 121 

S.E.2d 596 (1961); Kennedy v. Whaley, 55 N.C. 
App. 321, 285 S.E.2d 621 (1982). 

Cited in Dean v. Gupton, 1386 N.C. 141, 48 
S.E. 576 (1904); Clendenin v. Clendenin, 181 
N.C. 465, 107 S.E. 458 (1921); Rutledge v. A.T. 
Griffin Mfg. Co., 188 N.C. 430, 111 S.E. 774 
(1922); Johnson v. Fry, 195 N.C. 832, 143 S.E. 
857 (1928); Reid v. Reid, 206 N.C. 1, 173 S.E. 10 
(1934); Williams v. Robertson, 233 N.C. 309, 63 

S.E.2d 632 (1951); Williams v. Robertson, 235 
N.C. 478, 70 S.E.2d 692 (1952); Washington v. 
McLawhorn, 2387 N.C. 449, 75 S.E.2d 402 
(1953); McRorie v. Shinn, 11 N.C. App. 475, 181 
S.E.2d 773 (1971); Barringer v. Weathington, 11 
N.C. App. 618, 182 S.E.2d 239 (1971). 

§ 1-40. Twenty years adverse possession. 

No action for the recovery or possession of real property, or the issues and 
profits thereof, shall be maintained when the person in possession thereof, or 
defendant in the action, or those under whom he claims, has possessed the 
property under known and visible lines and boundaries adversely to all other 
persons for 20 years; and such possession so held gives a title in fee to the 
possessor, in such property, against all persons not under disability. (C.C.P, s. 
23; Code, s. 144; Rev., s. 384; C.S., s. 430.) 

Cross References. — As to adverse posses- 
sion for seven years under color of title, see 
§ 1-38. 

Legal Periodicals. — For article on recent 
developments in North Carolina law of eminent 
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domain, see 48 N.C.L. Rev. 767 (1970). 

For article, “Transferring North Carolina 
Real Estate Part I: How the Present System 
Functions,” see 49 N.C.L. Rev. 413 (1971). 

For comment, “Taking Without Compensa- 
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tion: Measure of Permanent Damages Modified 
by Application of Limitation of Actions for Tres- 
pass,” see 20 Wake Forest L. Rev. 671 (1984). 
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For note, “Walls v. Grohman: Adverse Posses- 
sion in Mistaken Boundary Cases,” see 64 
N.C.L. Rev. 1496 (1986). 

CASE NOTES 

I. In General. 

II. Possession, Generally. 
III. Hostile or Adverse Nature of Possession. 

I. IN GENERAL. 

Editor’s Note. — Many of the cases cited in 
the case notes to § 1-38 may also have applica- 
tion to this section. 
Actual Title in Fee Now Given Under 

This Section. — The possession for 20 years 
which under prior law raised a presumption of 
title now has the force and effect of giving an 
actual title in fee by the provisions of this 
section. Covington v. Stewart, 77 N.C. 148 
(1877). 

Section Prescribes Maximum Time Re- 
quired. — It is error to charge that the adverse 
claimant must maintain open and continuous 
possession without a break for 30 years before 
the bringing of his action, as only 20 years’ 
adverse possession is required to give a title in 
fee to the possessor, as against all persons not 
under disability, except the State. Walden v. 
Ray, 121 N.C. 237, 28 S.E. 293 (1897). 

Section 1-56 Inapplicable to Recovery of 
Realty. — This section and § 1-38 apply to 
actions for the recovery of real estate, to the 

~ exclusion of § 1-56. Williams v. Scott, 122 N.C. 
545, 29 S.E. 877 (1898). 

Color of Title Under § 1-38 Immaterial 
When This Section Applies. — Where title 
by adverse possession can be established under 
this section, the question of whether color of 
title is sufficient under § 1-38 is immaterial. 

Atwell v. Shook, 133 N.C. 387, 45 S.E. 777 
(1903). See also, May v. Atlantic Coast Line 
R.R., 151 N.C. 388, 66 S.E. 310 (1909). 
One can acquire a prescriptive ease- 

ment by adverse use for seven years under 
color of title pursuant to § 1-38. Higdon v. 
Davis, 71 N.C. App. 640, 324 S.E.2d 5 (1984), 
revd on other grounds, 315 N.C. 208, 337 
S.E.2d 543 (1985). 

In those cases where the other elements of 
prescription are present, adverse possession of 
an easement under written color of title for 
seven years pursuant to § 1-38 shall give title 
to the easement by prescription. Higdon v. 
Davis, 71 N.C. App. 640, 324 S.E.2d 5 (1984), 
revd on other grounds, 315 N.C. 208, 337 

S.E.2d 543 (1985). 
When a landowner, acting under a mis- 

take as to the true boundary between his 
property and that of another, takes posses- 
sion of land believing it to be his own and 
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claims title thereto, his possession and claim of 
title is adverse. If such adverse possession 
meets all other requirements and continues for 
the requisite statutory period, the claimant 
acquires title by adverse possession even 
though the claim of title is founded on a mis- 
take. Walls v. Grohman, 315 N.C. 239, 337 
S.E.2d 556 (1985). 

For case applying the holding of Walls v. 
Grohman, 315 N.C. 239, 337 S.E.2d 556 (1985) 
to a case which was pending on appeal when 
the decision was announced, see Fauchette v. 
Zimmerman, 79 N.C. App. 265, 338 S.E.2d 804 
(1986). 
Limitations for Ejectment Actions. — 

This section and § 1-38 are the applicable 
statutes of limitation for ejectment actions. 
These statutes prescribe the period of time 
beyond which the owner of land is not privi- 
leged to bring an action for the recovery of his 
land from a person in possession thereof. Poore 
v. Swan Quarter Farms, Inc., 79 N.C. App. 286, 
338 S.E.2d 817 (1986). 
Actions to remove a cloud upon title are 

in essence ejectment actions and are properly 
reviewed as such where defendants are in ac- 
tual possession and plaintiffs seek to recover 
possession. Poore v. Swan Quarter Farms, Inc., 

79 N.C. App. 286, 338 S.E.2d 817 (1986). 
Where plaintiffs made no specific allegation 

that defendants were in actual possession at 
the time of the filing of their action, and did not 
seek specifically to recover possession in their 
demand for relief, but merely prayed for rents 
and profits and removal of certain deeds as a 
cloud upon their title, plaintiffs’ actions was not 
in essence one for ejectment controlled by § 1- 

38 and this section; rather, plaintiffs’ action 
was one to remove a cloud upon title which was 
not barred by any statute of limitations. Poore 
v. Swan Quarter Farms, Inc., 79 N.C. App. 286, 
338 S.E.2d 817 (1986). 

Plaintiffs’ unregistered deed did not 
prevent their setting up adverse posses- 
sion for 20 years. Sessoms v. McDonald, 237 
N.C. 720, 75 S.E.2d 904 (1953). 
Application of Section to State and Its 

Agencies. — The General Assembly intended 
that this section and § 1-38 should apply to any 
legal entity, including the State of North Caro- 
lina and its agencies, capable of adversely pos- 
sessing land and of acquiring title thereto. 
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Williams v. North Carolina State Bd. of Educ., 
266 N.C. 761, 147 S.E.2d 381 (1966), com- 
mented on in 45 N.C.L. Rev. 964 (1967). 
Assertion of Claim Where United States 

Is Nominal Party. — The principle that the 
United States is not bound by any statute of 
limitations, nor barred by any laches of its 
officers, however gross, did not apply where the 
United States is a mere nominal party, so as to 
preclude an adverse possessor from asserting 
an adverse claim against Indians, who were the 
real parties in interest. United States v. Rose, 

20 F. Supp. 350 (W.D.N.C. 1937). 
Effect of Appointment of Receiver. — 

When a statute of limitations has begun to run, 
no subsequent disability will stop it, and ordi- 
narily the mere appointment of a receiver will 
not toll the statute unless the circumstances 
are such that such appointment precludes the 
institution of suit. Thus, when a receiver has 
full authority to institute suit, his appointment 
will not suspend the running of limitations 
under this section. Nicholas v. Salisbury Hdwe. 
& Furn. Co., 248 N.C. 462, 103 S.E.2d 837 
(1958). 
Where judgment debtor had lost title by 

adverse possession prior to acquisition 
and registration of judgment, the judgment 
creditor under § 1-234 was not entitled to exe- 
cution on the locus in quo, as the judgment 
debtor had no title at the time of the judgment; 
this result was not affected by the giving of a 
deed by the debtor to the claimant which was 
not registered until after the judgment. 
Johnson v. Fry, 195 N.C. 832, 148 S.E. 857 
(1928). 
Presumption of Deed to Possessor. — 

There was no error in a charge that where title 
was out of the State and the evidence showed 
possession for 20 years the jury might presume 
a deed to the possessor from any person having 
title. This is settled law. Melvin v. Waddell, 75 
N.C. 361 (1876). 
Deed Held Inoperative to Fix “Known 

and Visible Lines and Boundaries”. — 
Where the deed relied on by plaintiffs was 
inoperative as color of title, the description 
therein was equally inoperative to fix “known 
and visible lines and boundaries” as the basis 
for a claim of adverse possession for 20 years. 
Powell v. Mills, 237 N.C. 582, 75 S.E.2d 759 
(1953). 
Recovery of Right-of-Way Not Used for 

Railroad Purposes. — The owner of the fee is 
not barred from maintaining an action in eject- 
ment against a railroad company or its lessee to 
recover for that part of right-of-way no longer 
used for railroad purposes until the expiration 
of 20 years. Sparrow v. Dixie Leaf Tobacco Co., 
232 N.C. 589, 61 S.E.2d 700 (1950). 
For case holding that court erred in 

determining that defendants established 
adverse possession under color where dis- 
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puted area was a lappage, see Allen v. Mor- 
gan, 48 N.C. App. 706, 269 S.E.2d 753 (1980). 
Adverse Possession as Question for 

Jury. — Where there is evidence that title has 
been acquired under 20 years’ adverse posses- 
sion, this question should be submitted to the 
jury. McClure v. Crow, 196 N.C. 657, 146 S.E. 
T13G1929): 

Effect of Purchase of Adverse Claim. — A 
party is not bound to admit, and does not 
necessarily admit, title in another because he 
prefers to get rid of that other’s claim by pur- 
chasing it. He has a right to quiet his posses- 
sion and protect himself from litigation in any 
lawful mode that appears to him most advan- 
tageous or desirable. The acts and declarations 
of the possessor may be given in evidence with 
a view of showing the character of his claim, 
but whether the possession is adverse or not is 
a question for the jury to determine upon all the 
evidence. Wilson County Bd. of Educ. v. Lamm, 
276 N.C. 487, 173 S.E.2d 281 (1970). 
As to absence due to imprisonment, see 

Helton v. Cook, 27 N.C. App. 565, 219 S.E.2d 
505 (1975), cert. denied, 289 N.C. 297, 222 
S.E.2d 697 (1976). 
Action for damages incident to con- 

struction in 1975 of an apartment building 
which encroached approximately one 
square foot on plaintiff’s land involved a con- 
tinuing trespass, and for damages incident to 
the original wrong, i.e., the construction of the 
building itself, no recovery could be had. How- 
ever, action to permanently redress defendant’s 
unauthorized taking of the land was subject to 
the 20-year statute of limitations for adverse 
possession. Williams v. South & S. Rentals, 
Inc., 82 N.C. App. 378, 346 S.E.2d 665 (1986). 
Applied in Reid v. Reid, 206 N.C. 1, 173 S.E. 

10 (1934); Caskey v. West, 210 N.C. 240, 186 
S.E. 324 (1936); Owens v. Blackwood Lumber 
Co., 210 N.C. 504, 187 S.E. 804 (1936); Newkirk 
v. Porter, 287 N.C. 115, 74 S.E.2d, 235 (1953); 
Chisholm v. Hall, 255 N.C. 374, 121 S.E.2d 726 
(1961); Kennedy v. Whaley, 55 N.C. App. 321, 
285 S.E.2d 621 (1982); Walls v. Grohman, 74 
N.C. App. 448, 324 S.E.2d 874 (1985). 

Stated in Jenkins v. Trantham, 244 N.C. 
422, 94 S.E.2d 311 (1956); Rudisail v. Allison, 
108 N.C. App. 684, 424 S.E.2d 696 (1998). 
Cited in Mobley v. Griffin, 104 N.C. 112, 10 

S.E. 142 (1789); Dean v. Gupton, 136 N.C. 141, 

48 S.E. 576 (1904); Stewart v. Stephenson, 172 
N.C. 81, 89 S.E. 1060 (1916); Rutledge v. A.T. 
Griffin Mfg. Co., 183 N.C. 4380, 111 S.E. 774 
(1922); Dill-Cramer Truitt Corp. v. Downs, 195 
N:Ce¢189, 141 ¢S.E: 570 (4928); Glassivw 
Lynchburg Shoe Co., 212 N.C. 70, 192 S.E. 899 
(1937); Nichols v. York, 219 N.C. 262, 13 S.E.2d 
565 (1941); Whiteheart v. Grubbs, 232 N.C. 
236, 60 S.E.2d 101 (1950); Wilson v. Chandler, 
235 N.C. 373, 70 S.E.2d 179 (1952); Chambers 
v. Chambers, 235 N.C. 749, 71 S.E.2d 57 (1952); 
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Washington v. McLawhorn, 237 N.C. 449, 75 
S.E.2d 402 (1953); Justice v. Mitchell, 238 N.C. 
364, 78 S.E.2d 122 (1953); Everett v. 
Sanderson, 238 N.C. 564, 78 S.E.2d 408 (1953); 
Newkirk v. Porter, 240 N.C. 296, 82 S.E.2d 74 
(1954); Scott v. Lewis, 246 N.C. 298, 98 S.E.2d 
294 (1957); Morehead v. Harris, 255 N.C. 130, 
120 S.E.2d 425 (1961); Lane v. Lane, 255 N.C. 
444, 121 S.E.2d 893 (1961); Patterson v. 
Buchanan, 265 N.C. 214, 143 S.E.2d 76 (1965); 
Scott Poultry Co. v. Bryan Oil Co., 272 N.C. 16, 
157 S.E.2d 693 (1967); Hoyle v. City of Char- 
lotta  2TOM IN CH 92 P72 S201 970); 
McRorie v. Shinn, 11 N.C. App. 475, 181 S.E.2d 
773 (1971); Canady v. Cliff, 93 N.C. App. 50, 376 
S.E.2d 505 (1989). 

II. POSSESSION, GENERALLY. 

Editor’s Note. — See the Editor’s note above 
under analysis line I. In General. 
Requisites of Adverse Possession. — In 

order for adverse possession to ripen title in the 
possessor, the possession must be actual, open, 
hostile, exclusive and continuous. Campbell v. 
Mayberry, 12 N.C. App. 469, 183 S.E.2d 867, 
cert. denied, 279 N.C. 726, 184 S.E.2d 883 
(1971). 

There must be an actual possession of the 
real property claimed; the possession must be 
hostile to the true owner; the claimant’s posses- 
sion must be exclusive; the possession must be 
open and notorious; the possession must be 
continuous and uninterrupted for the statutory 

_ period; and the possession must be with an 
intent to claim title to the land occupied. 
Mizzell v. Ewell, 27 N.C. App. 507, 219 S.E.2d 
518 (1975); Stone v. Conder, 46 N.C. App. 190, 
264 S.E.2d 760, cert. denied, 301 N.C. 105 

(1980). 
Adverse possession is as the actual, open, 

notorious, exclusive, continuous and hostile oc- 
cupation and possession of the land of another 
for the statutory period. Casstevens  v. 
Casstevens, 63 N.C. App. 169, 304 S.E.2d 623 
(1983). 

To acquire title to land through adverse pos- 
session, plaintiff must show actual, open, hos- 
tile, exclusive, and continuous possession of the 
land claimed for 20 years under known and 
visible lines and boundaries. Curd v. Winecoff, 
88 N.C. App. 720, 364 S.E.2d 730 (1988). 
The following legal principles relating 

to easements by prescription have evolved 
in North Carolina appellate decisions: (1) 
The burden of proving the elements essential to 
the acquisition of a prescriptive easement is on 
the party claiming the easement; (2) the law 
presumes that the use of a way over another’s 
land is permissive or with the owner’s consent 
unless the contrary appears; (3) the use must 
be adverse, hostile, and under a claim of right; 
(4) the use must be open and notorious; (5) the 
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adverse use must be continuous and uninter- 
rupted for a period of 20 years and (6) there 
must be substantial identity of the easement 
claimed. Higdon v. Davis, 71 N.C. App. 640, 324 
S.E.2d 5 (1984), rev'd on other grounds, 315 
N.C. 208, 337 S.E.2d 543 (1985). 
Establishment of Easement by Prescrip- 

tion. — An easement by prescription is created 
by adverse possession. To establish an ease- 
ment by prescription, defendants must prove: 
(1) that their use of roadway was adverse, 
hostile or under claim of right; (2) that this use 
was open and notorious such that plaintiff had 
notice of the claim; (3) that this use has been 
continuous and uninterrupted for a period of at 
least 20 years; and (4) that there was substan- 
tial identity of the easement claimed through- 
out the 20-year period. Furthermore, defen- 
dants must rebut the presumption that their 
use of the road was made with the plaintiff’s : 
permission, since a permissive use of a roadway 
can never ripen into a prescriptive easement. 
Curd v. Winecoff, 88 N.C. App. 720, 364 S.E.2d 
730 (1988). 
Adverse possession sufficient to ripen 

title is the exclusive use of the claimant for 20 
years, continuously taxing such exclusive ben- 
efits as the land is capable of yielding, under 
known and visible metes and bounds. Johnson 
v. Fry, 195 N.C. 832, 143 S.E. 857 (1928). 
Actual Possession and Intent Required. 

— In order to establish title by adverse posses- 
sion there must be actual possession with an 
intent to hold solely for the possessor to the 
exclusion of others. Mizzell v. Ewell, 27 N.C. 
App. 507, 219 S.E.2d 5138 (1975). 
The claimant must exercise acts of do- 

minion over the land in making the ordinary 
use and taking the ordinary profits of which the 
land is susceptible, with such acts being so 
repeated as to show that they are done in the 
character of owner, and not merely as an occa- 
sional trespasser. Mizzell v. Ewell, 27 N.C. App. 
507, 219 S.E.2d 513 (1975). 

So as to Subject Himself to Action in 
Ejectment. — A possession that ripens into 
title must be such as continually subjects some 
portion of the disputed land to the only use of 
which it is susceptible. The test involved is 
whether the acts of ownership were such as to 
subject the claimant continually during the 
whole statutory period to an action in the 
nature of trespass in ejectment instead of to one 
or several actions of trespass quare clausam 
fregit for damages. Mizzell v. Ewell, 27 N.C. 
App. 507, 219 S.E.2d 5138 (1975). 
No Constructive Possession Absent 

Color of Title. — There can be no constructive 
possession by one holding land adversely un- 
less he holds under color of title. Carswell v. 
Town of Morganton, 236 N.C. 375, 72 S.E.2d 
748 (1952). 
Adverse possession, to ripen into title 
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after seven years, must be under color of 
title. Otherwise, a period of 20 years is re- 
quired. Taylor v. Brittain, 76 N.C. App. 574, 334 
S.E.2d 242 (1985), modified and aff’d, 317 N.C. 
146, 343 S.E.2d 536 (1986). 
Adverse Possessor Without Color Can- 

not Enlarge Rights Beyond Limits of Ac- 
tual Possession. — An adverse possessor of 
land without color of title cannot acquire title to 
any greater amount of land than that which he 
has actually occupied for the statutory period. 
He cannot enlarge his rights beyond the limits 
of his actual possession by a claim of title to 
other land abutting that which he actually 
occupies, even though such other land may be 
defined by marked boundaries. Carswell v. 
Town of Morganton, 236 N.C. 375, 72 S.H.2d 
748 (1952). 
Where plaintiffs rely upon adverse posses- 

sion alone, without color of title, title acquired 
under such circumstances is confined to the 
lands actually occupied. An adverse possessor 
of land without color of title cannot acquire title 
to any greater amount of land than that which 
he has actually occupied for the statutory pe- 
riod. Sessoms. v. McDonald, 237 N.G. 720, 75 
S.E.2d 904 (1953). 

Several successive possessions may be 
tacked for the purpose of showing a continuous 
adverse possession where there is privity of 
estate or connection of title between several 
occupants. Williams v. Robertson, 235 N.C. 478, 
70 S.E.2d 692 (1952). 
But a grantee cannot tack adverse pos- 

session of predecessor as to land not em- 
braced in his deed; therefore, where he has 
been in possession for less than 20 years, he 
cannot establish title by adverse possession to 
land lying outside the boundaries of his deed. 
Ramsey v. Ramsey, 229 N.C. 270, 49 S.E.2d 476 
(1948); Simmons v. Lee, 230 N.C. 216, 53 S.E.2d 
79 (1949). 
Possession by Mistake May Be Tacked to 

Intentional Possession. — Where adverse 
possession originates in mistake but then, upon 
discovery of the mistake by the adverse pos- 
sessor, is perpetuated by conscious intent, the 
uninterrupted periods of adverse possession 
may be tacked together and considered as one 
for the purpose of satisfying the prescriptive 
period set out in this section. Enzor v. Minton, 
123 N.C. App. 268, 472 S.E.2d 376 (1996). 
And a Deed Does Not Create Privity as 

to Land Not Described Therein But Occu- 
pied in Connection Therewith. — Although 
a grantee claiming land within the boundaries 
called for in a deed or other instrument consti- 
tuting color of title may tack his grantor’s 
possession of such land to that of his own for 
the purpose of establishing adverse possession 
for the requisite period, the rule is that a deed 
does not of itself create privity between the 
grantor and the grantee as to land not de- 
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scribed in the deed but occupied by the grantor 
in connection therewith, and this is so even 
though the grantee enters into possession of the 
land not described and uses it in connection 
with that conveyed. Sipe v. Blankenship, 37 
N.C. App. 499, 246 S.E.2d 527 (1978), cert. 
denied, 296 N.C. 411, 251 S.E.2d 470 (1979), 
overruled on other grounds, Walls v. Grohman, 
315 N.C. 239, 3387 S.E.2d 556 (1985). 
The adverse possession of an ancestor 

may be cast by descent upon his heirs and 
tacked to their possession for the purpose of 
showing title by adverse possession, where 
there was no hiatus or interruption in the 
possession. International Paper Co. v. Jacobs, 
258 N.C. 439, 128 S.E.2d 818 (1963). 
But Not Where Heir Was Never in Pos- 

session. — The fact that the plaintiff admitted 
that she never actually possessed the property 
at issue was fatal to her claim of adverse 
possession, notwithstanding her contention 
that she should be able to tack onto the posses- 
sion of her direct ancestors. Merrick v. 
Peterson, 148 N.C. App. 656, 548 S.E.2d 171 
(2001). 
One may assert title to land embraced 

within another’s deed by showing adverse 
possession of the portion claimed for 20 years 
under known and visible lines and boundaries, 
but his claim is limited to the area actually 
possessed, and the burden is upon the claimant 
to establish his title to the land in that manner. 
Wallin v. Rice, 232 N.C. 371, 61 S.E.2d 82 
(1950); Scott v. Lewis, 246 N.C. 298, 98 S.E.2d 
294 (1957). 
Where the owner of a lot encroaches 

upon an adjacent lot and builds structures 
partly thereon, the owner of the adjacent lot 
is not estopped by his silence and failure to 
object from asserting his title thereto in an 
action in ejectment, and he does not lose his 
title thereto until the adverse user has contin- 
ued for the 20 years necessary to ripen title by 
adverse possession under this section, the user 
not being under color of title. Ramsey v. Nebel, 
226 N.C. 590, 39 S.E.2d 616 (1946). 

Effect of Exclusive Dominion After Ded- 
ication to Public. — Where landowner plat- 
ted and sold the land by deeds referring to 
streets, parks, etc., according to a registered 
map, so that the grantees had an easement 
therein, but later fenced off a part of the land so 
offered for dedication to the public and under 
known metes and bounds exercised exclusive 
and adverse dominion over the enclosed lands, 
asserting absolute title, the statute of limita- 
tions would begin to run against the easements 
of the grantees thus acquired, which would 
ripen title to the enclosed lands in favor of the 
owner or his grantee under the provisions of 
this section by 20 years’ adverse possession. 
Gault v. Town of Lake Waccamaw, 200 N.C. 593, 
158 S.E. 104 (1931). 
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Mines and Mineral Rights. — Plaintiff 
claiming mineral rights by adverse possession 
without color of title must show such posses- 
sion under known and visible lines and bound- 
aries for 20 years. Mere prospecting does not 
constitute possession of such rights. Davis v. 
Federal Land Bank, 219 N.C. 248, 13 S.E.2d 
417 (1941). 
For case holding sheriff’s deed to 

grantor of plaintiff in ejectment not to be 
evidence of possession, see Prevatt v. 
Harrelson, 132 N.C. 250, 43 S.E. 800 (1903). 
The “continuity” necessary for a party to 

establish a prescriptive easement depends 
on the nature of the easement asserted. The use 
simply has to be often enough for the true 
owner to have notice that a party is asserting 
an easement. Vandervoort v. McKenzie, 117 
N.C. App. 152, 450 S.E.2d 491 (1994). 
Evidence Held Sufficient. — Sufficient ev- 

idence was presented to show that defendant 
acquired title to property by adverse posses- 
sion. Marlowe v. Clark, 112 N.C. App. 181, 435 
S.E.2d 354 (1993). 
Evidence Held Insufficient. — Where 

plaintiff claimed that his predecessor in title 
went into possession of two tracts of land 
through a tenant who possessed both tracts of 
land for at least 20 years without color of title, 
but his evidence tended to show that the tenant 
actually occupied only a few acres of one of the 
tracts, and he had no evidence tending to de- 
scribe, identify or locate the particular land 
actually occupied, nonsuit was properly en- 

- tered. Carswell v. Town of Morganton, 236 N.C. 
375, 72 S.E.2d 748 (1952). 

Ill. HOSTILE OR ADVERSE NATURE OF 
POSSESSION. 

Editor’s Note. — See the Editor’s Note above 
under analysis line I. In General. 

In order to establish that a use is hostile, 
it is not necessary to show a heated controversy, 
but it is necessary to show that the use was of 
a nature that would give the owner of the land 
notice that the use was being made under a 
claim of right. Potts v. Burnette, 46 N.C. App. 
626, 265 S.E.2d 504 (1980), rev’d on other 
grounds, 301 N.C. 6638, 273 S.E.2d 285 (1981). 

To establish that a use is hostile rather than 
permissive, it is not necessary to show that 
there was a heated controversy, or a manifes- 
tation of ill will, or that the claimant was in any 
sense an enemy of the owner of the servient 
estate. A hostile use is simply a use of such 
nature and exercise under circumstances which 
manifest and give notice that the use is being 
made under a claim of right. Higdon v. Davis, 
71 N.C. App. 640, 324 S.E.2d 5 (1984), rev’d on 
other grounds, 315 N.C. 208, 337 S.E.2d 543 
(1985). 
When a landowner, acting under a mis- 
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take as to the true boundary between his 
property and that of another, takes posses- 
sion of land believing it to be his own and 
claims title thereto, his possession and claim of 
title is adverse. If such adverse possession 
meets all other requirements and continues for 
the requisite statutory period, the claimant 
acquires title by adverse possession even 
though the claim of title is founded on a mis- 
take. Walls v. Grohman, 315 N.C. 239, 337 
S.E.2d 556 (1985). 

For case applying the holding of Walls v. 
Grohman, 315 N.C. 239, 337 S.E.2d 556 (1985) 
to a case which was pending on appeal when 
the decision was announced, see Fauchette v. 
Zimmerman, 79 N.C. App. 265, 338 S.E.2d 804 
(1986). 

There must be some evidence accompanying 
a use which tends to show that the use is hostile 
in character and tends to repel the inference 
that the use is permissive and with the owner’s 
consent. A mere permissive use of a way over 
another’s land, however long it may be contin- 
ued, can never ripen into an easement by pre- 
scription. Higdon v. Davis, 71 N.C. App. 640, 
324 8.E.2d 5 (1984), rev'd on other grounds, 315 
N.C. 208, 337 S.E.2d 543 (1985). 
Entry into Possession with Permission 

of Owner. — If a person enters into possession 
of a piece of land with the permission of the 
owner, such possession would not be adverse 
unless and until he disclaimed such arrange- 
ment and made the owner aware of such dis- 
claimer or disclaimed the arrangement in such 
manner as to put the owner on notice that he 
was no longer using the land by permission but 
was claiming it as absolute owner. Wilson 
County Bd. of Educ. v. Lamm, 276 N.C. 487, 173 
S.E.2d 281 (1970). 
Remaindermen did not meet the requi- 

site requirements for adverse possession 
where their possession of the property was not 
adverse in that it was with the acquiescence 
and permission of the life tenant; the parties 
stipulated that the property was partitioned 
“with the knowledge of” the life tenant; and 
there was no record evidence that the trust had 
been terminated. Cassada v. Cassada, 103 N.C. 
App. 129, 404 S.E.2d 491, cert. denied, 329 N.C. 
786, 408 S.E.2d 516 (1991). 
Whether Acts Sufficient to Establish an 

Easement. — Evidence at trial that party 
claiming an easement maintained and repaired 
the roadway, that he went onto the property at 
least once each year to clear out the roadway 
and that as far as he knew, he was the only 
person who did so on a regular basis, was 
sufficient to create a jury question of whether 
his use of the roadway was adverse, hostile or 
under claim of right. Vandervoort v. McKenzie, 
117 N.C. App. 152, 450 S.E.2d 491 (1994). 
Presumption of Permissive Use of Way 

over Another’s Land. — In North Carolina, 
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unlike the majority of other jurisdictions, there 
is a presumption that the use of a way over 
another’s land is permissive, unless evidence 
appears to the contrary. Potts v. Burnette, 46 
N.C. App. 626, 265 S.E.2d 504 (1980), rev’d on 
other grounds, 301 N.C. 663, 273 S.E.2d 285 
(1981). 

Use of a way over another’s land is presumed 
permissive or with the owner’s consent unless 
the contrary is shown by competent evidence. 
Clifton v. Fesperman, 50 N.C. App. 178, 272 
S.E.2d 624 (1980). 
Possession Against Tenant in Common. 

— Respondent’s answer to petitioner’s prior 
partition claim amounted to an open, unequiv- 
ocal denial of petitioner’s rights to any part of 
the subject property; thus, for purposes of this 
section, the advent of respondent’s adverse pos- 
session was the date of respondent’s actual 
ouster of petitioner. Beck v. Beck, 125 N.C. App. 
402, 481 S.E.2d 317 (1997). 
Possession of one tenant in common is 

presumed to be possession of all. Tharpe v. 
Holcomb, 126 N.C. 365, 35 S.E. 608 (1900); 
Williams v. Robertson, 235 N.C. 478, 70 S.E.2d 
692 (1952). 

Absent Actual Ouster or Sole Adverse 

Possession. — Possession of one tenant in 

common is the possession of all his cotentants 
unless and until there has been an actual 
ouster or sole adverse possession for 20 years. 
Parham v. Henley, 224 N.C. 405, 30 S.E.2d 372 
(1944); Morehead v. Harris, 262 N.C. 330, 137 
S.E.2d 174 (1964). 
Where plaintiff and defendants were tenants 

in common, possession of defendants, not hav- 
ing been adverse for 20 years, was the posses- 
sion of plaintiff. Conkey v. John L. Roper Lum- 
ber Co., 126 N.C. 499, 36 S.E. 42 (1900). 

Before a person can adversely possess land 
held in cotenancy, there must be an ouster of 
his cotenants. Casstevens v. Casstevens, 63 
N.C. App. 169, 304 S.E.2d 623 (1983). 
Constructive Ouster. — North Carolina 

adheres to the rule of constructive ouster. 
Casstevens v. Casstevens, 63 N.C. App. 169, 
304 S.E.2d 623 (1983). 

The rule of constructive ouster presumes the 
requisite ouster and is as follows: where one 
tenant in common and those under who he 
claims have been in sole and undisturbed pos- 
session and use of the land for 20 years and 
where there has been no demand for rents, 
profits or possession. Casstevens v. Casstevens, 
63 N.C. App. 169, 304 S.E.2d 623 (1983). 
Upon completion of the statutory period, the 

constructive ouster relates back to the initial 
taking of possession. Casstevens v. Casstevens, 
63 N.C. App. 169, 304 S.E.2d 623 (1983). 
Possession Pursuant to Agreement Be- 

tween Cotenants Insufficient. — Where the 
possession of one cotenant is pursuant to an 
agreement of all cotenants, his possession for 
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more than 20 years is insufficient to bar his 
cotenants or their privies. Stallings v. Keeter, 
211 N.C. 298, 190 S.E. 473 (1937). 
Adverse possession will not ripen title 

as against a tenant in common short of 20 
years, even under color of title. Williams v. 
Robertson, 235 N.C. 478, 70 S.E.2d 692 (1952). 
And to ripen title under a deed from a 

tenant in common 20 years’ adverse pos- 
session is necessary, and this applies to one 
to whom the alienee of a tenant has attempted 
to convey the entire estate. Bradford v. Bank of 
Warsaw, 182 N.C. 225, 108 S.E. 750 (1921). 

In the absence of an actual ouster, the ouster 
of one tenant in common by a cotenant will not 
be presumed from an exclusive use of the com- 
mon property and the appropriation of its prof- 
its to his own use for a less period than 20 
years, and the result is not changed when one 
enters to whom a tenant in common has by 
deed attempted to convey the entire tract. 
Morehead v. Harris, 262 N.C. 330, 1387 S.E.2d 
174 (1964). 
Parol Partition Among Cotenants. — Al- 

legations that defendant’s predecessor in title 
went into possession of the locus in quo pursu- 
ant to a parol partition between him and his 
cotenants in common, and that each tenant 
thereafter held his share so allotted in sever- 
alty and hostilely to his cotenants for more than 
20 years, were sufficient to raise the issue of 
title by adverse possession in the tenant in 
common, and it was error for the trial court to 
disregard the plea of title by adverse possession 
and refuse to submit the case to the jury. 
Martin v. Bundy, 212 N.C. 437, 193 S.E. 831 
(1937). 

Life Tenant’s Assent to Partition. — Even 
though a trust may be voluntarily terminated 
by act or agreement of all the beneficiaries, the 
life tenant’s assent to the partitioning of the 
property alone is not sufficient to terminate a 
trust. Cassada v. Cassada, 103 N.C. App. 129, 
404 $.E.2d 491, cert. denied, 329 N.C. 786, 408 
S.E.2d 516 (1991). 
Where parties have stipulated in the record 

that the property was divided with the permis- 
sion of the life tenant, there is no reason to infer 
that her assent to partitioning the property 
should be equated with assent to terminating 
the trust. Cassada v. Cassada, 103 N.C. App. 
129, 404 S.E.2d 491, cert. denied, 329 N.C. 786, 
408 S.E.2d 516 (1991). 

In an action to establish a resulting 
trust instituted shortly after guardian’s death, 
upon evidence that lands were conveyed to the 
guardian personally but were paid for with 
guardianship funds, it was error to enter 
nonsuit upon the plea of laches and the statutes 
of limitation upon evidence that the guardian 
remained in possession for over 40 years and 
devised same to plaintiffs by will when defen- 
dants offered evidence that the guardian ac- 
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knowledged the existence of the trust some six holding during the life of the guardian. 
years prior to his death, and there was no Cassadav. Cassada, 230 N.C. 607, 55 S.E.2d 77 
evidence of disavowal of the trust or adversary (1949). 

§ 1-41. Action after entry. 

No entry upon real estate shall be deemed sufficient or valid, as a claim, 
unless an action is commenced thereupon within one year after the making of 
the entry, and within the time prescribed in this Chapter. (C.C.P., s. 24; Code, 
§.4146: Rey,,-5.i305; C.S.,.s. 43.1.) 

CASE NOTES 

Cited in Clayton v. Cagle, 97 N.C. 300, 1S.E. 
523 (1887); Taylor v. Taylor, 143 N.C. App. 664, 
547 S.E.2d 161 (2001). 

§ 1-42. Possession follows legal title; severance of surface 
and subsurface rights. 

In every action for the recovery or possession of real property, or damages for 
a trespass on such possession, the person establishing a legal title to the 
premises is presumed to have been possessed thereof within the time required 
by law; and the occupation of such premises by any other person is deemed to 
have been under, and in subordination to, the legal title, unless it appears that 
the premises have been held and possessed adversely to the legal title for the 
time prescribed by law before the commencement of the action. Provided that 
a record chain of title to the premises for a period of thirty years next preceding 
the commencement of the action, together with the identification of the lands 
described therein, shall be prima facie evidence of possession thereof within 
the time required by law. 

In all controversies and litigation wherein it shall be made to appear from 
the public records that there has been at some previous time a separation or 
severance between the surface and the subsurface rights, title or properties of 
an area, no holder or claimant of the subsurface title or rights therein shall be 
entitled to evidence or prove any use of the surface, by himself or by his 
predecessors in title or of lessees or agents, as adverse possession against the 
holder of said surface rights or title; and likewise no holder or claimant of the 
surface rights shall be entitled to evidence or prove any use of the subsurface 
rights, by himself, or by his predecessors in title or of lessees or agents, as 
adverse possession against the holder of said subsurface rights, unless, in 
either case, at the time of beginning such allegedly adverse use and in each 
year of the same, said party or his predecessor in title so using shall have 
placed or caused to be placed upon the records of the register of deeds of the 
county wherein such property lies and in a book therein kept or provided for 
such purposes, a brief notice of intended use giving (i) the date of beginning or 
recommencing of the operation or use, (ii) a brief description of the property 
involved but sufficiently adequate to make said property readily locatable 
therefrom, (iii) the name and, if known, the address of the claimant of the right 
under which the operation or use is to be carried on or made and (iv) the deed 
or other instrument, if any, under which the right to conduct such operation or 
to make such use is claimed or to which it is to be attached. (C.C.P., s. 25; Code, 
s. 146; Rev., s. 386; C.S., s. 482; 1945, c. 869; 1959, c. 469; 1965, c. 1094.) 

Cross References. — As to title against the seven years under color of title, see § 1-38. As 
State, see § 1-35. As to adverse possession of to adverse possession of 20 years, see § 1-40. 
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Legal Periodicals. — For note on the rela- 
tionship of this section to the acquisition of 
easements by prescription, see 32 N.C.L. Rev. 
483 (1954). 

For article concerning the quest for clear land 
titles in North Carolina, see 44 N.C.L. Rev. 89 
(1965). 

For article, “Transferring North Carolina 
Real Estate Part I: How the Present System 
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Functions,” see 49 N.C.L. Rev. 413 (1971). 
For survey of 1980 property law, see 59 

N.C.L. Rev. 1209 (1981). 
For article discussing the doctrine of color of 

title in North Carolina, see 13 N.C. Cent. L.J. 
123 (1982): 

For note, “Walls v. Grohman: Adverse Posses- 
sion in Mistaken Boundary Cases,” see 64 
N.C.L. Rev. 1496 (1986). 

CASE NOTES 

This section and § 1-39 are to be con- 
strued together. Barbee v. Edwards, 238 N.C. 
215, 77 S.E.2d 646 (1953); Elliott v. Goss, 250 
N.C. 185, 108 S.E.2d 475 (1959); Campbell v. 
Mayberry, 12 N.C. App. 469, 183 S.E.2d 867, 
cert. denied, 279 N.C. 726, 184 S.E.2d 883 
(1971); Stone v. Conder, 46 N.C. App. 190, 264 
S.E.2d 760, cert. denied, 301 N.C. 105 (1980). 

Effect of Construing This Section and 
§ 1-39 Together on Burden of Proof. — This 
section, when construed with § 1-39, simply 
means that proof of a connected chain of title to 
real estate for a period of 30 years by a party 
seeking possession thereof is prima facie evi- 
dence that such party has been in possession of 
the real estate within 20 years next preceding 
the institution of the action, as required by 
§ 1-39, and thus has standing to maintain his 
action. It does not mean that a party may meet 
the burden of proving title simply by basing his 
claim on an instrument recorded at least 30 
years before the institution of his action. That 
burden must still be met. Campbell v. 
Mayberry, 12 N.C. App. 469, 183 S.E.2d 867, 
cert. denied, 279 N.C. 726, 184 S.E.2d 883 
(1971). 

Section 1-39 and this section are to be con- 
strued together. When so construed, the rule is 
as follows: It is not necessary that a plaintiff in 
an action to recover land should allege in his 
complaint that he had possession within 20 
years before the action was brought, for if he 
establishes at trial a legal title to the premises, 
he will be presumed to have been possessed 
thereof within the time required by law, unless 
it is made to appear that such premises have 
been held and possessed adversely to such legal 
title for the time prescribed by law before the 
commencement of such action. Williams v. 
North Carolina State Bd. of Educ., 266 N.C. 
761, 147 S.E.2d 381 (1966), commented on in 45 
N.C.L. Rev. 964 (1967). 
Where plaintiff, by proving legal title, has 

raised the presumption under this section that 
he has been in possession within 20 years, such 
presumption operates to satisfy the require- 
ments of § 1-39, so that plaintiff does not have 

to prove such possession. Then defendant must 
show that he himself has been in possession 
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adversely for 20 years. Johnston v. Pate, 83 
N.C. 110 (1880); Conkey v. John L. Roper Lum- 
ber Co., 126 N.C. 499, 36 S.E. 42 (1900). 

Statutory Presumption Dependent on 
Showing of Legal Title. — Statutory pre- 
sumption as to possession and occupation of 
land in favor of the true owner, from the ex- 
press language of the provision, will arise and 
exist only in favor of a claimant who has shown 
“a legal title”; until this is made to appear, the 
presumption is primarily in favor of the occu- 
pant, that he is in possession asserting owner- 
ship. Moore v. Miller, 179 N.C. 396, 102 S.E. 
627 (1920). 
Presumption Inapplicable Where Re- 

butted by Admission. — It is not necessary to 
consider the effect of this section where, con- 
ceding the presumption raised thereby, it is 
rebutted by admission in the case. Kirkman v. 
Holland, 139 N.C. 185, 51 S.E. 856 (1905). 
Presumption Not Rebutted. — The pre- 

sumption that one who proves legal title in 
himself has been in possession within 20 years 
was not rebutted by proof that an adverse 
claimant had been in possession where the 
claimant held under a deed from a tenant in 
common with the devisor of the holder of the 
legal title. Roscoe v. John L. Roper Lumber Co., 
124 N.C. 42, 32 S.E. 389 (1899). 
Occupancy in Subordination to Title Ac- 

quired by Adverse Possession. — Title ac- 
quired by adverse possession is legal title, and 
occupancy of the land thereafter will be pre- 
sumed to be in subordination to such title, 
unless held adversely to such title for the stat- 
utory period. Purcell v. Williams, 220 N.C. 522, 
17 S.E.2d 652 (1941). 
There is no presumption that possession 

in subordination to the legal title is ad- 
verse, and when the title is thus claimed by 
adverse possession, or for seven years under 
color, the burden is upon him who relies 
thereon to prove possession. Bland v. Beasley, 
145 N.C. 168, 58 S.E. 993 (1907). 
Showing Required to Avoid Presump- 

tion of Subordination. — When defendant 
relied on a deed made to his ancestor as color of 
title, and on the adverse possession of others 
thereunder to ripen his title, it was necessary to 
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show that their occupancy was under or con- 
nected with the deed under which he claimed, 
or the presumption would obtain that they 
were under the true title shown by plaintiff. 
Blue Ridge Land Co. v. Floyd, 167 N.C. 686, 83 
S.E. 687 (1914). 
When plaintiff in ejectment shows title to the 

locus in quo, and defendant claims title by 
adverse possession, the latter must establish 
such affirmative defense by the greater weight 
of the evidence; otherwise, under this section, 
defendants’ occupation will be deemed to be 
under and in subordination to the legal title. 
Hayes v. Cotton, 201 N.C. 369, 160 S.E. 453 
(1931). 
Operation of Section Where Neither 

Party in Possession. — Where neither party 
is in possession, and defendants have not 
shown 20 years’ possession, while the plaintiffs 
have shown the legal title, the law carries the 
seizin to the party having the legal title. Bland 
v. Beasley, 145 N.C. 168, 58 S.E. 993 (1907). 
Burden of Establishing Title. — When 

both parties claim title to land, and each seeks 
an adjudication that he is the owner and is 
entitled to possession of the disputed property, 
each has the burden of establishing his title. 
Campbell v. Mayberry, 12 N.C. App. 469, 183 
S.E.2d 867, cert. denied, 279 N.C. 726, 184 
S.E.2d 883 (1971). 
For additional cases as to burden and 

sufficiency of proof under this section, see 
Ruffin v. Overby, 105 N.C. 78, 11 S.E. 251 
(1890); Bryan v. Spivey, 109 N.C. 57, 13 S.E. 
766 (1891); Monk v. Wilmington, 137 N.C. 322, 
49 S.E. 345 (1904); Bland v. Beasley, 145 N.C. 
168, 58 S.E. 993 (1907); Fraley v. Fraley, 150 
N.C. -501,, 64, S.E. 381 (1909); State v. 
McDonald, 152 N.C. 802, 67 S.E. 762 (1910); 
Steward v. McCormick, 161 N.C. 625, 77 S.E. 
761 (19138); Blue Ridge Land Co. v. Floyd, 171 
N.C. 543, 88 S.E. 862 (1916); Virginia-Carolina 
Power Co. v. Taylor, 194 N.C. 231, 1389 S.E. 381 

(1927). 
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Where the parties claimed title from a 
common source, plaintiff’s deed being the 
older but defendant’s having been recorded 
first, and possession for many years was in 
defendant, there being no evidence of the plain- 
tiff ever having had possession, this section did 
not apply. Mintz v. Russ, 161 N.C. 538, 77 S.E. 
851 (1913). 
Claim of Title Under Paper Writing 

More Than 30 Years Old. — This section does 
not declare that one who claims title relying 
merely on a paper writing more than 30 years 
old thereby acquires title to the land described 
in the instrument, nor does it establish title 

prima facie. Bowers v. Mitchell, 258 N.C. 80, 
128 S.E.2d 6 (1962). 
Deed as Evidence of Possession. — The 

offer of a deed dated 1935, together with evi- 
dence identifying the land described therein, 
constituted prima facie evidence of plaintiff’s 
possession of the described lands within the 
time required by law to maintain an action for 
the recovery or possession of real property. 
Woodard v. Marshall, 14 N.C. App. 67, 187 
S.E.2d 430 (1972). 

Disability Exception Limited to Persons 
Having Right of Entry or Action. — Adverse 
possession relates only to the true title; hence, 

the exceptions in this statute as to those under 
disability can apply only to one having by 
virtue of his title a right of entry or of action. 
Berry v. Lumber Co., 141 N.C. 386, 54 S.E. 278 

(1906). 
Applied in Johnston v. Pate, 83 N.C. 110 

(1880). 
Quoted in DeBruhl v. L. Harvey & Son Co., 

250 N.C. 161, 108 S.EH.2d 469 (1959). 
Cited in Monk v. Wilmington, 137 N.C. 322, 

49 S.E. 345 (1904); Peterson v. Sucro, 101 F.2d 
282 (4th Cir. 1939); Ownbey v. Parkway Prop- 
erties, Inc., 222 N.C. 54, 21 S.E.2d 900 (1942): 
Walker v. Story, 253 N.C. 59, 116 S.E.2d 147 

(1960). 

§ 1-42.1. Certain ancient mineral claims extinguished in 
certain counties. 

(a) Where it appears on the public records that the fee simple title to any oil, 
gas or mineral interests in an area of land has been severed or separated from 
the surface fee simple ownership of such land and such interest is not in actual 
course of being mined, drilled, worked or operated, or in the adverse possession 
of another, or that the record title holder of any such oil, gas or mineral 
interests has not listed the same for ad valorem tax purposes in the county in 
which the same is located for a period of ten (10) years prior to January 1, 1965, 
any person, having the legal capacity to own land in this State, who has on 
September 1, 1965 an unbroken chain of title of record to such surface estate 
of such area of land for fifty (50) years or more, and provided such surface 
estate is not in the adverse possession of another, shall be deemed to have a 
marketable title to such surface estate as provided in the succeeding subsec- 
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tions of this section, subject to such interests and defects as are inherent in the 
provisions and limitations contained in the muniments of which such chain of 
record title is formed. 

(b) Such marketable title shall be held by such person and shall be taken by 
his successors in interest free and clear of any and all such fee simple oil, gas 
or mineral interests in such area of land founded upon any reservation or 
exception contained in an instrument conveying the surface estate in fee 
simple which was executed or recorded fifty (50) years or more prior to 
September 1, 1965, and such oil, gas or mineral interests are hereby declared 
to be null and void and of no effect whatever at law or in equity: Provided, 
however, that any such fee simple oil, gas or mineral interest may be preserved 
and kept effective by recording within two (2) years after September 1, 1965, 
a notice in writing duly sworn to and subscribed before an official authorized 
to take probate by G.S. 47-1, which sets forth the nature of such oil, gas or 
mineral interest and gives the book and page where recorded. Such notice shall 
be probated as required for registration of instruments by G.S. 47-14 and 
recorded in the office of the register of deeds of the county wherein such area 
of land, or any part thereof lies, and in the book therein kept or provided under 
the terms of G.S. 1-42 for the purpose of recording certain severances of surface 
and subsurface land rights, and shall state the name and address of the 
claimant and, if known, the name of the surface owner and also contain either 
such a description of the area of land involved as to make said property readily 
located thereby or due incorporation by reference of the recorded instrument 
containing the reservation or exception of such oil, gas or mineral interest. 
Such notice may be made and recorded by the claimant or by any other person 
acting on behalf of any claimant who is either under a disability, unable to 
assert a claim on his own behalf, or one of a class but whose identity cannot be 
established or is uncertain at the time of filing’ such notice of claim for record. 

(c) This section shall be construed to effect the legislative purpose of 
facilitating land title transactions by extinguishing certain ancient oil, gas or 
mineral claims unless preserved by recording as herein provided. The oil, gas 
or mineral claims hereby extinguished shall include those of persons whether 
within or without the State, and whether natural or corporate, but shall 
exclude governmental claims, State or federal, and all such claims by reason of 
unexpired oil, gas or mineral releases. 

(d) All oil, gas or mineral interests in lands severed or separated from the 
surface fee simple ownership must be listed for ad valorem taxes and notice of 
such interest must be filed in writing in the manner provided by G.S. 1-42.1(b) 
and recorded in the local registry in the book provided by G.S. 1-42 within two 
years from September 1, 1967, to be effective against the surface fee simple 
owner or creditors, purchasers, heirs or assigns of such owner. Subsurface oil, 
gas and mineral interests shall be assessed for ad valorem taxes as real 
property and such taxes shall be collected and foreclosed in the manner 
authorized by Chapter 105 of the General Statutes of North Carolina. The 
board of county commissioners shall publish a notice of this subsection in a 
newspaper published in the county or having general circulation in the county 
once a week for four consecutive weeks prior to September 1, 1967. 

The provisions of this subsection shall apply to the following counties: 
Anson, Buncombe, Durham, Franklin, Guilford, Hoke, Jackson, Montgomery, 
Person, Richmond, Swain, Transylvania, Union, Wake and Warren. (1965, c. 
1072, s. 1; 1967, c. 905.) 

Legal Periodicals. — For article, “Transfer- the Present System Functions,” see 49 N.C.L. 
ring North Carolina Real Estate Part I: How’ Rev. 413 (1971). 

84 



§1-42.2 ART. 4. LIMITATIONS, REAL PROPERTY §1-42.2 

§ 1-42.2. Certain additional ancient mineral claims extin- 
guished; oil, gas and mineral interests to be 
recorded and listed for taxation. 

(a) Where it appears on the public records that the fee simple title to any oil, 
gas or mineral interests in an area of land has been severed or separated from 
the surface fee simple ownership of such land and such interest is not in actual 
course of being mined, drilled, worked or operated, or in the adverse possession 
of another, or that the record titleholder of any such oil, gas or mineral 
interests has not listed the same for ad valorem tax purposes in the county in 
which the same is located for a period of 10 years prior to January 1, 1971, any 
person, having the legal capacity to own land in this State, who has on 
September 1, 1971, an unbroken chain of title of record to such surface estate 
of such area of land for at least 50 years and provided such surface estate is not 
in the adverse possession of another, shall be deemed to have a marketable 
title to such surface estate as provided in the succeeding subsections of this 
section, subject to such interests and defects as are inherent in the provisions 
ane pee tons contained in the muniments of which such chain of record title 
is formed. 

(b) Such marketable title shall be held by such person and shall be taken by 
his successors in interest free and clear of any and all such fee simple oil, gas 
or mineral interests in such area of land founded upon any reservation or 
exception contained in an instrument conveying the surface estate in fee 
simple which was executed or recorded at least 50 but not more than 56 years 
prior to September 1, 1971, and such oil, gas or mineral interests are hereby 
declared to be null and void and of no effect whatever at law or in equity: 
Provided, however, that any such fee simple oil, gas or mineral interest may be 
preserved and kept effective by recording within two years after September 1, 
1971, a notice in writing duly sworn to and subscribed before an official 
authorized to take probate by G.S. 47-1, which sets forth the nature of such oil, 
gas or mineral interest and gives the book and page where recorded. Such 
notice shall be probated as required for registration of instruments by G.S. 

_ 47-14 and recorded in the office of the register of deeds of the county wherein 
such area of land, or any part thereof lies, and in the book therein kept or 
provided under the terms of G.S. 1-42 for the purpose of recording certain 
severances of surface and subsurface land rights, and shall state the name and 
address of the claimant and, if known, the name of the surface owner and also 
contain either such a description of the area of land involved as to make said 
property readily located thereby or due incorporation by reference of the 
recorded instrument containing the reservation or exception of such oil, gas or 
mineral interest. Such notice may be made and recorded by the claimant or by 
any other person acting on behalf of any claimant who is either under a 
disability, unable to assert a claim on his own behalf, or one of a class but 
whose identity cannot be established or is uncertain at the time of filing such 
notice of claim for record. 

(c) This section shall be construed to effect the legislative purpose of 
facilitating land title transactions by extinguishing certain ancient oil, gas or 
mineral claims unless preserved by recording as herein provided. The oil, gas 
or mineral claims hereby extinguished shall include those of persons whether 
within or without the State, and whether natural or corporate, but shall 
exclude governmental claims, State or federal, and all such claims by reason of 
unexpired oil, gas or mineral releases. 

(d) Within two years from November 1, 1971, all oil, gas or mineral interests 
in lands severed or separated from the surface fee simple ownership must be 
listed for ad valorem taxes and notice of such interest must be filed in writing 
in the manner provided by G.S. 1-42.2(b) and recorded in the local registry in 
the book provided by G.S. 1-42, to be effective against the surface fee simple 
owner or creditors, purchasers, heirs or assigns of such owner. Subsurface oil, 
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gas and mineral interests shall be assessed for ad valorem taxes as real 
property and such taxes shall be collected and foreclosed in the manner 
authorized by Chapter 105 of the General Statutes of North Carolina. The 
board of county commissioners shall publish a notice of this subsection in a 
newspaper published in the county or having general circulation in the county 
once a week for four consecutive weeks prior to November 1, 1971. 

The provisions of this subsection shall apply to the following counties: 
Rowan, Anson, Buncombe, Catawba, Davidson, Durham, Franklin, Guilford, 
Haywood, Hoke, Iredell, Jackson, Madison, Montgomery, Moore, Person, 
Richmond, Robeson, Scotland, Swain, Transylvania, Union, Wake, Warren and 
Yarieey. C197 tenn 355 87101855) 

§ 1-42.38. Additional ancient mineral claims extinguished 
in certain counties; oil, gas and mineral inter- 
ests to be recorded and listed for taxation in 
such counties. 

(a) Where it appears on the public records that the fee simple title to any oil, 
gas or mineral interests in an area of land has been severed or separated from 
the surface fee simple ownership of such land and such interest is not in actual 
course of being mined, drilled, worked or operated, or in the adverse possession 
of another, or that the record titleholder of any such oil, gas or mineral 
interests has not listed the same for ad valorem tax purposes in the county in 
which the same is located for a period of 10 years prior to January 1, 1974, any 
person having the legal capacity to own land in this State, who has on 
September 1, 1974, an unbroken chain of title of record to such surface estate 
of such area of land for at least 50 years and provided such surface estate is not 
in the adverse possession of another, shall be deemed to have a marketable 
title to such surface estate as provided in the succeeding subsections of this 
section, subject to such interests and defects as are inherent in the provisions 
and limitations contained in the muniments of which such chain of record title 
is formed. 

(b) Such marketable title shall be held by such person and shall be taken by 
his successors in interest free and clear of any and all such fee simple oil, gas 
or mineral interest in such area of land founded upon any reservation or 
exception contained in an instrument conveying the surface estate in fee 
simple which was executed or recorded at least 50 years or more prior to 
September 1, 1974, and such oil, gas or mineral interests are hereby declared 
to be null and void and of no effect whatever at law or in equity: Provided, 
however, that any such fee simple oil, gas or mineral interest may be preserved 
and kept effective by recording within two years after September 1, 1974, a 
notice in writing duly sworn to and subscribed before an official authorized to 
take probate by G.S. 47-1, which sets forth the nature of such oil, gas or 
mineral interest and gives the book and page where recorded. Such notice shall 
be probated as required for registration of instruments by G.S. 47-14 and 
recorded in the office of the register of deeds of the county wherein such area 
of land, or any part thereof lies, and in the book therein kept or provided under 
the terms of G.S. 1-42 for the purpose of recording certain severances of surface 
and subsurface land rights, and shall state the name and address of the 
claimant and, if known, the name of the surface owner and also contain either 
such a description of the area of land involved as to make said property readily 
located thereby or due incorporation by reference of the recorded instrument 
containing the reservation or exception of such oil, gas or mineral interest. 
Such notice may be made and recorded by the claimant or by any other person 
acting on behalf of any claimant who is either under a disability, unable to 
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assert a claim on his own behalf, or one of a class but whose identity cannot be 
established or is uncertain at the time of filing such notice of claim for record. 

(c) This section shall be construed to effect the legislative purpose of 
facilitating land title transactions by extinguishing certain ancient oil, gas or 
mineral claims unless preserved by recording as herein provided. The oil, gas 
or mineral claims hereby extinguished shall include those of persons whether 
within or without the State, and whether natural or corporate, but shall 
exclude governmental claims, State or federal, and all such claims by reason of 
unexpired oil, gas or mineral releases. 

(d) Within two years from November 1, 1974, all oil, gas or mineral interest 
in lands severed or separated from the surface fee simple ownership must be 
listed for ad valorem taxes and notice of such interest must be filed in writing 
in the manner provided by G.S. 1-42.3(b) and recorded in the local registry in 
the book provided by G.S. 1-42, to be effective against the surface fee simple 
owner or creditors, purchasers, heirs or assigns of such owner. Subsurface oil, 
gas and mineral interests shall be assessed for ad valorem taxes as real 
property and such taxes shall be collected and foreclosed in the manner 
authorized by Chapter 105 of the General Statutes of North Carolina. The 
board of county commissioners shall publish a notice of this subsection in a 
newspaper published in the county or having general circulation in the county 
once a week for four consecutive weeks prior to November 1, 1974. 

The provisions of this subsection shall apply to the following counties: 
Alleghany, Burke, Caldwell, Cherokee, Clay, Cleveland, Gaston, Gates, Gra- 
ham, Halifax, Henderson, Macon, McDowell, Mitchell, Polk, Randolph, Stanly, 
Surry, Watauga, and Wilkes. (19738, c. 1435; 1981, c. 329, s. 2.) 

§ 1-42.4. Additional ancient mineral claims extinguished 
in Ashe County; oil, gas and mineral interests 
to be recorded and listed for taxation. 

(a) Where it appears on the public records that the fee simple title to any oil, 
gas or mineral interest in an area of land has been severed or separated from 
the surface fee simple ownership of such land and such interest is not in actual 
course of being mined, drilled, worked or operated, or in the adverse possession 
of another, or that the record titleholder of any such oil, gas or mineral interest 
has not listed the same for ad valorem tax purposes in the county in which the 
same is located for a period of 10 years prior to January 1, 1977, any person 
having the legal capacity to own land in this State, who has on September 1, 
1977, an unbroken chain of title of record to such surface estate of such area of 
land for at least 50 years, and provided such surface estate is not in the adverse 
possession of another, shall be deemed to have a marketable title to such 
surface estate as provided in the succeeding subsections of this section, subject 
to such interests and defects as are inherent in the provisions and limitations 
contained in the muniments of which such chain of record title is formed. 

(b) Such marketable title shall be held by such person and shall be taken by 
his successors in interest free and clear of any and all such fee simple oil, gas 
or mineral interests in such area of land founded upon any reservation or 
exception contained in an instrument conveying the surface estate in fee 
simple which was executed or recorded at least 50 years or more prior to 
September 1, 1977, and such oil, gas or mineral interests are hereby declared 
to be null and void and of no effect whatever at law or in equity: Provided, 
however, that any such fee simple oil, gas or mineral interest may be preserved 
and kept effective by recording within two years after September 1, 1977, a 
notice in writing duly sworn to and subscribed before an official authorized to 
take probate by G.S. 47-1, which sets forth the nature of such oil, gas or 
mineral interest and gives the book and page where recorded. Such notice shall 
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be probated as required for registration of instruments by G.S. 47-14 and 
recorded in the office of the register of deeds of the county wherein such area 
of land or any part thereof lies, and in the book therein kept or provided under 
the terms of G.S. 1-42 for the purpose of recording certain severances of surface 
and subsurface land rights, and shall state the name and address of the 
claimant and, if known, the name of the surface owner and also contain either 
such a description of the area of land involved as to make said property readily 
located thereby or due incorporation by reference of the recorded instrument 
containing the reservation or exception of such oil, gas or mineral interest. 
Such notice may be made and recorded by the claimant or by any other person 
acting on behalf of any claimant who is either under a disability, unable to 
assert a claim on his own behalf, or one of a class but whose identity cannot be 
established or is uncertain at the time of filing such notice of claim for record. 

(c) This section shall be construed to effect the legislative purpose of 
facilitating land title transactions by extinguishing certain ancient oil, gas or 
mineral claims unless preserved by recording as herein provided. The oil, gas 
or mineral claims hereby extinguished shall include those of persons whether 
within or without the State, and whether natural or corporate, but shall 
exclude governmental claims, State or federal, and all such claims by reason of 
unexpired oil, gas or mineral releases. 

(d) Within two years from November 1, 1977, all oil, gas or mineral interests 
in lands severed or separated from the surface fee simple ownership must be 
listed for ad valorem taxes and notice of such interests must be filed in writing 
in the manner provided by G.S. 1-42.4(b) and recorded in the local registry in 
the book provided by G.S. 1-42, to be effective against the surface fee simple 
owner or creditors, purchasers, heirs or assigns of such owner. Subsurface oil, 
gas and mineral interests shall be assessed for ad valorem taxes as real 
property and such taxes shall be collected and foreclosed in the manner 
authorized by Chapter 105 of the General Statutes of North Carolina. The 
board of county commissioners shall publish a notice of this subsection in a 
newspaper published in the county or having general circulation in the county 
once a week for four consecutive weeks prior to November 1, 1977. The 
a of this subsection shall apply to the following county: Ashe. (1977, c. 
Tid: 

§ 1-42.5. Additional ancient mineral claims extinguished 
in Avery County; oil, gas and mineral interests 
to be recorded in such county. 

(a) Where it appears on the public records that the fee simple title to any oil, 
gas or mineral interest in an area of land has been severed or separated from 
the surface fee simple ownership of such land and such interest is not in actual 
course of being mined, drilled, worked or operated, or in the adverse possession 
of another, any person having legal capacity to own land in this State, who has 
an unbroken chain of title of record to such surface estate of such area of land 
for at least 30 years and provided such surface estate is not in the adverse 
possession of another, shall be deemed to have a marketable title to such 
surface estate as provided in the succeeding subsections of this section, subject 
to such interests and defects as are inherent in the provisions and limitations 
contained in the muniments of which such chain of record title is formed. 
(b) Such marketable title shall be held by such person and shall be taken by 

his successors in interest free and clear of any and all such fee simple oil, gas 
or mineral interest in such area of land, the existence of which depends upon 
any reservation or exception contained in an instrument conveying the surface 
estate in fee simple which was recorded prior to such 30-year period, and such 
oil, gas or mineral interests are hereby declared null and void and of no effect 
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whatever at law or in equity: Provided, however, that any such fee simple oil, 
gas or mineral interest may be preserved and kept effective by recording 
within such 30-year period, a notice in writing duly sworn to and subscribed 
before an official authorized to take probate by G.S. 47-1, which sets forth the 
nature of such oil, gas or mineral interest and gives the book and page where 
recorded. Such notice shall be probated as required for registration of instru- 
ments by G.S. 47-14 and recorded in the office of the register of deeds of the 
county wherein such area of land, or any part thereof lies, and in the book 
thereof kept or provided under the terms of G.S. 1-42 for the purpose of 
recording certain severances of surface and subsurface land rights, and shall 
state the name and address of the claimant, and the name of the surface owner 
and also contain either such a description of the area of land involved as to 
make said property readily located thereby or due incorporation by reference of 
the recorded instrument containing the reservation or exception of such oil, gas 
or mineral interest. Such notice may be made and recorded by the claimant or 
by any other person acting on behalf of any claimant who is either under a 
disability, unable to assert a claim on his own behalf, or one of a class but 
whose identity cannot be established or is uncertain at the time of filing such 
notice of claim for record. 

(c) This section shall be construed to effect the legislative purpose of 
facilitating land title transactions by extinguishing certain ancient oil, gas or 
mineral claims unless preserved by recording as herein provided. The oil, gas 
or mineral claims hereby extinguished shall include those of persons whether 
within or without the State, and whether natural or corporate, but shall 
exclude governmental claims, State or federal, and all such claims by reason of 
unexpired oil, gas or mineral releases. | 

(d) The board of county commissioners shall publish a notice of this section 
within 90 days after the ratification date, and within 90 days prior to June 30, 
1982. Such notice shall be published once per week for four consecutive weeks 
in a newspaper published in the counties of Avery, Burke, Mitchell and 
Watauga, or a newspaper having general circulation in those counties. 

- The provisions of this section shall apply to the following county: Avery. 
(1981, c.:329,.s. 1.) 

§ 1-42.6. Additional ancient oil, gas or mineral interests 
extinguished in Alleghany County; recording 
interests; listing interests for taxation. 

(a) Where it appears on the public records that the fee simple title to any oil, 
gas or mineral interests in an area of land has been severed or separated from 
the surface fee simple ownership of such land and this interest is not in actual 
course of being mined, drilled, worked or operated, or in the adverse possession 
of another, or that the record titleholder of any oil, gas or mineral interests has 
not listed the same for ad valorem tax purposes in the county in which it is 
located for a period of 10 years prior to February 1, 1981, any person having 
the legal capacity to own land in this State who has on July 1, 1981, an 
unbroken chain of title of record to the surface estate of the area of land for at 
least 50 years, and provided the surface estate is not in the adverse possession 
of another, shall be deemed to have a marketable title to the surface estate as 
provided in the succeeding subsections of this section, subject to any interests 
and defects as are inherent in the provisions and limitations contained in the 
muniments that form the chain of record title. 

(b) This marketable title shall be held by such person and shall be taken by 
his successors in interest free and clear of any and all fee simple oil, gas or 
mineral interests in the area of land founded upon any reservation or exception 
contained in an instrument conveying the surface estate in fee simple that was 
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executed or recorded at least 50 years or more prior to July 1, 1981, and such 
oil, gas or mineral interests are hereby declared to be null and void and of no 
effect whatever at law or in equity: Provided, however, that any fee simple oil, 
gas or mineral interest may be preserved and kept effective by recording 
within two years after July 1, 1981, a notice in writing duly sworn to and 
subscribed before an official authorized to take probate by G.S. 47-1, which sets 
forth the nature of the oil, gas or mineral interest and gives the book and page 
where recorded. This notice shall be probated as required for registration of 
instruments by G.S. 47-14 and recorded in the office of the register of deeds of 
the county wherein the area of land, or any part thereof lies, and in the book 
therein kept or provided under the terms of G.S. 1-42 for the purpose of 
recording certain severances of surface and subsurface land rights, and shall 
state the name and address of the claimant and, if known, the name of the 
surface owner and also contain either such a description of the area of land 
involved as to make the property readily located thereby or due incorporation 
by reference of the recorded instrument containing the reservation or excep- 
tion of such oil, gas or mineral interest. The notice may be made and recorded 
by the claimant or by any other person acting on behalf of any claimant who is 
either under a disability, unable to assert a claim on his own behalf, or one of 
a class but whose identity cannot be established or is uncertain at the time of 
filing such notice of claim for record. 

(c) This section shall be construed to effect the legislative purpose of 
facilitating land title transactions by extinguishing certain ancient oil, gas or 
mineral claims unless preserved by recording as herein provided. The oil, gas 
or mineral claims hereby extinguished shall include those of persons whether 
within or without the State, and whether natural or corporate, but shall 
exclude governmental claims, State or federal, and all such claims by reason of 
unexpired oil, gas or mineral releases. 

(d) Within two years from July 1, 1981, all oil, gas or mineral interests in 
lands severed or separated from the surface fee simple ownership must be 
listed for ad valorem taxes and notice of such interest must be filed in writing 
in the manner provided by G.S. 1-42.3(b) and recorded in the local registry in 
the book provided by G.S. 1-42 to be effective against the surface fee simple 
owner or creditors, purchasers, heirs or assigns of such owner. Subsurface oil, 
gas and mineral interests shall be assessed for ad valorem taxes as real 
property and such taxes shall be collected and foreclosed in the manner 
authorized by Chapter 105 of the General Statutes of North Carolina. The 
board of county commissioners shall publish a notice of this section within 180 
days after May 6, 1981. Such notice shall be published once per week for four 
consecutive weeks in a newspaper published in the county, or a newspaper of 
general circulation in the county. 

This section applies only to Alleghany County. (1981, c. 333, ss. 1, 2.) 

§ 1-42.7. Additional amount mineral claims extinguished 
in Chatham County; oil, gas and mineral inter- 
ests to be recorded and listed for taxation. 

(a) Where it appears on the public records that the fee simple title to any oil, 
gas or mineral interest in an area of land has been severed or separated from 
the surface fee simple ownership of such land and such interest is not in actual 
course of being mined, drilled, worked or operated, or in the adverse possession 
of another, or that the record titleholder of any such oil, gas or mineral interest 
has not listed the same for ad valorem tax purposes in the county in which the 
same is located for a period of 10 years prior to January 1, 1979, any person 
having the legal capacity to own land in this State, who has on September 1, 
1979, an unbroken chain of title of record to such surface estate of such area of 
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land for at least 50 years, and provided such surface estate is not in the adverse 
possession of another, shall be deemed to have a marketable title to such 
surface estate as provided in the succeeding subsections of this section, subject 
to such interests and defects as are inherent in the provisions and limitations 
contained in the muniments of which such chain of record title is formed. 

(b) Such marketable title shall be held by such person and shall be taken by 
his successors in interest free and clear of any and all such fee simple oil, gas 
or mineral interests in such area of land founded upon any reservation or 
exception contained in an instrument conveying the surface estate in fee 
simple which was executed or recorded at least 50 years or more prior to 
September 1, 1979, and such oil, gas or mineral interests are hereby declared 
to be null and void and of no effect whatever at law or in equity: Provided, 
however, that any such fee simple oil, gas or mineral interest may be preserved 
and kept effective by recording within two years after September 1, 1979, a 
notice in writing duly sworn to and subscribed before an official authorized to 
take probate by G.S. 47-1, which sets forth the nature of such oil, gas or 
mineral interest and gives the book and page where recorded. Such notice shall 
be probated as required for registration of instruments by G.S. 47-14 and 
recorded in the office of the register of deeds of the county wherein such area 
of land or any part thereof lies, and in the book therein kept or provided under 
the terms of G.S. 1-42 for the purpose of recording certain severances of surface 
and subsurface land rights, and shall state the name and address of the 
claimant and, if known, the name of the surface owner and also contain either 
such a description of the area of land involved as to make said property readily 
located thereby or due incorporation by reference of the recorded instrument 
containing the reservation or exception of such oil, gas or mineral interest. 
Such notice may be made and recorded by the claimant or by any other person 
acting on behalf of any claimant who is either under a disability, unable to 
assert a claim on his own behalf, or one of a class but whose identity cannot be 
established or is uncertain at the time of filing such notice of claim for record. 

(c) This section shall be construed to effect the legislative purpose of 
facilitating land title transactions by extinguishing certain ancient oil, gas or 
mineral claims unless preserved by recording as herein provided. The oil, gas 
or mineral claims hereby extinguished shall include those of persons whether 
within or without the State, and whether natural or corporate, but shall 
exclude governmental claims, State or federal, and all such claims by reason of 
unexpired oil, gas or mineral releases. 

(d) Within two years from November 1, 1979, all oil, gas or mineral interests 
in land severed or separated from the surface fee simple ownership must be 
listed for ad valorem taxes and notice of such interests must be filed in writing 
in the manner provided by G.S. 1-42.5(b) and recorded in the local registry in 
the book provided by G.S. 1-42, to be effective against the surface fee simple 
owner or creditors, purchasers, heirs or assigns of such owner. Subsurface oil, 
gas and mineral interests shall be assessed for ad valorem taxes as real 
property and such taxes shall be collected and foreclosed in the manner 
authorized by Chapter 105 of the General Statutes of North Carolina. The 
board of county commissioners shall publish a notice of this subsection in a 
newspaper published in the county or having general circulation in the county 
once a week for four consecutive weeks prior to November 1, 1979. 

This section shall apply to Chatham County only. (1979, c. 343, ss. 1, 2.) 

Editor’s Note. — This section was enacted 

as § 1-42.5 by Session Laws 1979, c. 343. 
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§ 1-42.8. Ancient mineral claims extinguished in 
Rutherford County; oil, gas and mineral inter- 
ests to be recorded and listed for taxation. 

(a) Where it appears on the public records that the fee simple title to any oil, 
gas or mineral interests in an area of land has been severed or separated from 
the surface fee simple ownership of such land, and this interest is not in actual 
course of being mined, drilled, worked or operated, or in the adverse possession 
of another; or that the record titleholder of any oil, gas or mineral interests has 
not listed the same for ad valorem tax purposes in the county in which it is 
located for a period of 10 years prior to February 1, 1982, any person having 
the legal capacity to own land in this State who has on September 1, 1982, an 
unbroken chain of title of record to the surface estate of the area of land for at 
least 50 years, and provided the surface estate is not in the adverse possession 
of another, shall be deemed to have a marketable title to the surface estate as 
provided in the succeeding subsections of this section, subject to any interests 
and defects as are inherent in the provisions and limitations contained in the 
muniments that form the chain of record title. 

(b) This marketable title shall be held by such persons and shall be taken by 
his successors in interest free and clear of any and all fee simple, oil, gas or 
mineral interests in the area of land founded upon any reservation or exception 
contained in an instrument conveying the surface estate in fee simple that was 
executed or recorded at least 50 years or more prior to September 1, 1982, and 
such oil, gas or mineral interests are hereby declared to be null and void and 
of no effect whatever at law or in equity: Provided, however, that any fee simple 
oil, gas or mineral interest not already extinguished by existing laws may be 
preserved and kept effective by recording within two years after September 1, 
1982, a notice in writing duly sworn to and subscribed before an official 
authorized to take probate by G.S. 47-1, which sets forth the nature of the oil, 
gas or mineral interest and gives the book and page where recorded. This 
notice shall be probated as required for registration of instruments by G.S. 
47-14 and recorded in the office of the register of deeds of the county wherein 
the area of land, or any part thereof lies, and in the book therein kept or 
provided under the terms of G.S. 1-42 for the purpose of recording certain 
severances of surface and subsurface land rights, and shall state the name and 
address of the claimant and, if known, the name of the surface owner, and shall 
also contain either a sufficient description of the area of land involved as to 
make the property readily located or due incorporation by reference of the 
recorded instrument containing the reservation or exception of the oil, gas or 
mineral interest. The notice may be made and recorded by the claimant or by 
any other person acting on behalf of any claimant who is under a disability, 
unable to assert a claim on his own behalf, or one of a class but whose identity 
pa be established or is uncertain at the time of filing the notice of claim for 
record. 

(c) This section shall be construed to effect the legislative purpose of 
facilitating land title transactions by extinguishing certain ancient oil, gas or 
mineral claims unless preserved by recording as herein provided. The oil, gas 
or mineral claims hereby extinguished include those of persons whether within 
or without the State, and whether natural or corporate, but do not include 
governmental claims, State or federal, and all such claims by reason of 
unexpired oil, gas or mineral releases. 
_ (d) Within two years from September 1, 1982, all oil, gas or mineral 
interests in lands severed or separated from the surface fee simple ownership 
must be listed for ad valorem taxes, and notice of this interest must be filed in 
writing in the manner provided by G.S. 1-42.3(b) and recorded in the local 
registry in the book provided by G.S. 1-42 to be effective against the surface fee 
simple owner or creditors, purchasers, heirs or assigns of such owner. Subsur- 
face oil, gas and mineral interests shall be assessed for ad valorem taxes as 

; 9? 
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real property and such taxes shall be collected and foreclosed in the manner 
authorized by Chapter 105 of the General Statutes of North Carolina. 

(e) The board of county commissioners shall publish a notice of this section 
in a newspaper published in the county or having general circulation in the 
county once a week for four consecutive weeks prior to September 1, 1982. 
Hale This a applies only to Rutherford County. (1981 (Reg. Sess., 1982), c. 

91,s. 1. 

§ 1-42.9. Ancient mineral claims extinguished in certain 
counties; oil, gas and mineral interests to be 
recorded and listed for taxation. 

(a) Where it appears on the public records that the fee simple title to any oil, 
gas or mineral interests in an area of land has been severed or separated from 
the surface fee simple ownership of such land and such interest is not in actual 
course of being mined, drilled, worked or operated, or in the adverse possession 
of another, and that the record titleholder of any such oil, gas or mineral 
interests has not listed the same for ad valorem tax purposes in the county in 
which the same is located for a period of five years prior to January 1, 1986, 
any person, having the legal capacity to own land in this State, who has on 
January 1, 1986, an unbroken chain of title of record to the surface estate of the 
area of land for at least 30 years and provided the surface estate is not in the 
adverse possession of another, shall be deemed to have a marketable title to 
the fee estate as provided in the succeeding subsections of this section, subject 
to the interests and defects as are inherent in the provisions and limitations 
contained in the muniments of which the chain of record is formed. 

(b) This marketable title shall be held by such person and shall be taken by 
his successors in interest free and clear of any and all fee simple oil, gas or 
mineral interests in the area of land founded upon any reservation or exception 
contained in an instrument conveying the surface estate in fee simple that was 
executed or recorded at least 30 years or more prior to January 1, 1986, and 
‘such oil, gas or mineral interests are hereby declared to be null and void and 
of no effect whatever at law or in equity. Provided, however, that any fee simple 
oil, gas or mineral interest may be preserved and kept effective by recording 
within two years after January 1, 1986, a notice in writing duly sworn to and 
subscribed before an official authorized to take probate by G.S. 47-1, which sets 
forth the nature of the oil, gas or mineral interest and gives the book and page 
where recorded. This notice shall be probated as required for registration of 
instruments by G.S. 47-14 and recorded in the office of the register of deeds of 
the county wherein the area of land, or any part thereof lies, and in the book 
therein kept or provided under the terms of G.S. 1-42 for the purpose of 
recording certain severances of surface and subsurface land rights, and shall 
state the name and address of the claimant and, if known, the name of the 
surface owner and also contain either such a description of the area of land 
involved as to make the property readily located thereby or due incorporation 
by reference of the recorded instrument containing the reservation or excep- 
tion of such oil, gas or mineral interest. The notice may be made and recorded 
by the claimant, by any person authorized by the claimant to act on his behalf, 
or by any person acting on behalf of any claimant who is under a disability, 
unable to assert a claim on his own behalf, or one of a class whose identity 
cannot be established or is uncertain at the time of filing such notice of claim 
for record. 

(c) This section shall be construed to effect the legislative purpose of 
facilitating land title transactions by extinguishing certain ancient oil, gas or 
mineral claims unless preserved by recording as herein provided. The oil, gas 
or mineral claims hereby extinguished shall include those of persons whether 
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within or without the State, and whether natural or corporate, but shall 
exclude governmental claims, State or federal, and all such claims by reason of 
unexpired oil, gas or mineral leases. 

(d) Within two years from January 1, 1986, all oil, gas or mineral interests 
in lands severed or separated from the surface fee simple ownership and 
forfeitable under the terms of G.S. 1-42.9(b) must be listed for ad valorem 
taxes, and notice of this interest must be filed in writing in the manner 
provided by G.S. 1-42.9(b) and recorded in the local registry in the book 
provided by G.S. 1-42 to be effective against the surface fee simple owner or 
creditors, purchasers, heirs or assigns of such owner. Subsurface oil, gas and 
mineral interests shall be assessed for ad valorem taxes as real property and 
such taxes shall be collected and foreclosed in the manner authorized by 
Chapter 105 of the General Statutes of North Carolina. 

(e) The board of county commissioners shall publish a notice of this section 
in a newspaper published in the county or having general circulation in the 
county once a week for four consecutive weeks prior to January 1, 1986. 

(f) This section applies to a county that failed to publish a notice as required 
by subsection (e) but that published a notice of this section in a newspaper 
having general circulation in the county once a week for four consecutive 
weeks prior to January 1, 1986. In applying this section to that county, 
however, the date “1984” shall be substituted for the date “1983” each time it 
appears in this section. (1983, c. 502; 1983 (Reg. Sess., 1984), c. 1096, ss. 1-3; 
LOS bye: 160m 13.45.41) 

Cross References. — As to railway corridor not extend the time established in Session 
preservation, see § 136-44.36A. 

Editor’s Note. — Session Laws 1985, c. 573, 
s. 2, provided for the non-revival of any interest 

Laws 1983, c. 502 for preserving and keeping 
effective certain fee simple interests in oil, gas, 
or minerals. Session Laws 19838, c. 502, s. 2 also 

previously extinguished under the provisions of 
G.S. 1-42.1 through 1-42.8 and 1-42.9, and did 

contained similar non-revival language. 

§ 1-43. Tenant’s possession is landlord’s. 

When the relation of landlord and tenant has existed, the possession of the 
tenant is deemed the possession of the landlord, until the expiration of twenty 
years from the termination of the tenancy; or where there has been no written 
lease, until the expiration of twenty years from the time of the last payment of 
rent, notwithstanding that the tenant may have acquired another title, or may 
have claimed to hold adversely to his landlord. But such presumptions shall 
not be made after the periods herein limited. (C.C.P., s. 26; Code, s. 147; Rev., 
SOS iC oi Stoo: ) 

Cross References. — As to provisions con- 
cerning landlords and tenants generally, see 
§ 42-1 et seq. 

CASE NOTES 

Presumption Limited to Statutory Pe- 
riod. — The presumption which attaches to the 
possession of a tenant following the termina- 
tion of tenancy is only a presumption for the 
periods limited in the statute, and after the 
expiration of such periods, the presumption no 
longer exists. Melvin v. Waddell, 75 N.C. 361 
(1876); Virginia-Carolina Power Co. v. Taylor, 
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191 N.C. 329, 181 S.E. 646 (1926). 
Section Does Not Apply Where Tenant’s 

Claim Is Based on Landlord’s Title. — The 
rule that the possession of the tenant is posses- 
sion of the landlord, precluding adverse posses- 
sion by the tenant without first surrendering 
the possession he has under the lease, obtains 
only when the tenant seeks to assert a title 
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adverse to that of the landlord or assumes an 
attitude of hostility to his title or claim of title. 
Such rule does not obtain where the tenant, or 
those claiming under him, do not assert title 
hostile to that of the landlord, but are acknow]- 
edging, asserting and relying upon that title, as 
acquired by them in due course. The strength of 
the landlord’s title is the foundation of their 
claim. Lofton v. Barber, 226 N.C. 481, 39 S.E.2d 
263 (1946). 
Loyalty Is to Title and Not to Landlord. 

— The rule that a tenant’s possession is the 
possession of the landlord and that a tenant 
under a lease may not maintain an action 
against his landlord involving title during the 
period of the lease without first surrendering 
the possession he has under the lease does not 
apply where, after the renting, the title of the 
landlord has terminated or has been trans- 
ferred either to a third person or to the tenant 
himself, for under the doctrine as it now pre- 
vails, the loyalty required is to the title, not to 
the person of the landlord. Lofton v. Barber, 226 
N.C. 481, 39 S.E.2d 263 (1946). 
Where tenant acquired the title of his land- 

lord, the tenant’s leasehold estate was merged 
in the greater estate conveyed by his deed, and 
thereafter he was under no obligation to recog- 
nize his former landlord as such or to surrender 
possession to him before asserting the title thus 
acquired. Lofton v. Barber, 226 N.C. 481, 39 
S.E.2d 263 (1946). 

Parol Gift as Rebuttal of Tenancy. — A 
parol gift of land will not convey title, but it will 
rebut the idea of tenancy, so that possession 

- under it will ripen into title if continued for 20 
years. Wilson v. Wilson, 125 N.C. 525, 34 S.E. 
685 (1897); Dean v. Gupton, 136 N.C. 141, 48 
S.E. 576 (1904). 
As to effect of eviction under legal pro- 

cess and reentry, see Pate v. Turner, 94 N.C. 
47 (1886). 
Surrender of Possession by Tenant 

Prior to Maintaining Action Involving Ti- 
tle. — A tenant under a lease may not maintain 
an action against his lessor involving title dur- 
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ing the period of the lease without first surren- 
dering the possession he has under the lease. 
Abbott v. Cromartie, 72 N.C. 292 (1875); 
Lawrence y. Eller, 169 N.C. 211, 85 S.E. 291 
(1915). 
Judgment Where Landlord Fails to 

Prove Title. — Where plaintiff landlord fails 
to show any title in himself, and relies entirely 
on estoppel by this section, the judgment 
should be limited to a recovery of the posses- 
sion, leaving the tenant free to assert any title 
he may have in another action. Benton v. 
Benton, 95 N.C. 559 (1886). 
Competency of Evidence respecting 

Tenancy. — Where a defendant in partition 
proceedings claims title by adverse possession, 
evidence that defendant entered as a tenant is 
competent. Alexander v. Gibbon, 118 N.C. 796, 
24 S.E. 748 (1896); Shannon v. Lamb, 126 N.C. 
38, 35 S.E. 232 (1900); Hatcher v. Hatcher, 127 
N.C. 200, 37 S.E. 207 (1900); Bullock v. Bullock, 
131 N.C. 29, 42 S.E. 458 (1902). 
Evidence Held Insufficient to Show En- 

try Under Title of Another. — Evidence that 
a tenant in common with defendant in eject- 
ment claiming the locus in quo by adverse 
possession paid rent to another, prior to the 
existence of the cotenancy, was not evidence 
that defendant entered into possession under 
the title of such other person. Virginia-Carolina 
Power Co. v. Taylor, 191 N.C. 329, 131 S.E. 646 
(1926). 
Quoted in Williams v. Robertson, 235 N.C. 

478, 70 S.E.2d 692 (1952). 
Cited in Day v. Howard, 73 N.C. 1 (1875); 

Melvin v. Waddell, 75 N.C. 361 (1876); Conwell 
v. Mann, 100 N.C. 234, 6 S.E. 782 (1888); 
Mobley v. Griffin, 104 N.C. 112, 10 S.E. 142 

(1889); McNeill v. Fuller, 121 N.C. 209, 28 S.E. 
299 (1897); Roscoe v. John L. Roper Lumber 
Co., 124 N.C. 42, 32 S.E. 389 (1899); Prevatt v. 
Harrelson, 1382 N.C. 250, 438 S.E. 800 (19083); 
Moore v. Miller, 179 N.C. 396, 102 S.E. 627 
(1920); Pitman v. Hunt, 197 N.C. 574, 150 S.E. 
13 (1929); Nichols v. York, 219 N.C. 262, 13 
S.E.2d 565 (1941). 

§ 1-44. No title by possession of right-of-way. 

No railroad, plank road, turnpike or canal company may be barred of, or 
presumed to have conveyed, any real estate, right-of-way, easement, leasehold, 
or other interest in the soil which has been condemned, or otherwise obtained 
for its use, as a right-of-way, depot, station house or place of landing, by any 
statute of limitation or by occupation of the same by any person whatever. 
(R.C., c. 65, s. 23; C.C.P., s. 29; Code, s. 150; Rev., s: 388; C.S., s. 434.) 

Legal Periodicals. — For comment on the 
acquisition, abandonment, and preservation of 
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rail corridors in North Carolina, see 75 N.C.L. 
Rev. 1989 (1997). 
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CASE NOTES 

Purpose of Section. — The provisions of 
this section are justified upon the ground that 
the right-of-way is dedicated to a public use and 
for this reason is protected against loss by 
adverse possession. One using the right-of-way 
is at most a permissive licensee. Carolina Cent. 
R.R. v. McCaskill, 94 N.C. 746 (1886); Railroad 
v. Olive, 142 N.C. 257, 55 S.E. 263 (1906); Muse 
v. Seaboard Air Line Ry., 149 N.C. 443, 63 S.E. 
102 (1908). 
Plain words of this section do not re- 

quire that a railroad actually use land; the 
railroad need only have “obtained for its use” 
the land for a railroad purpose. McLaurin v. 
Winston-Salem Southbound Ry., 323 N.C. 609, 
374 S.E.2d 265 (1988). 
Loss of Railroad Right-of-Way by Occu- 

pation Precluded. — When a railroad has 
acquired and entered upon the enjoyment of its 
easement, the further appropriation and use by 
it of the right-of-way for necessary railroad 
business may not be destroyed or impaired by 
reason of the occupation of it by the owner or 
any other person. Keziah v. Seaboard Air Line 
R.R., 272 N.C. 299, 158 S.E.2d 539 (1968). 

Once title of railroad to a right-of-way is 
acquired, it cannot be lost by occupancy as to 
any part of it by the lapse of time. Carolina 
Cent. R.R. v. McCaskill, 94 N.C. 746 (1886); 
Purifoy v. Richmond & D.R.R., 108 N.C. 100, 12 
S.E. 741 (1891). 
Under this section, possession by defendants 

of land covered by right-of-way could not oper- 
ate as a bar to or be the basis for any presump- 
tion of abandonment by the railroad of its 
right-of-way. Railroad v. Olive, 142 N.C. 257, 55 
S.E. 263 (1906). 

Section Inapplicable Until Right-of-Way 
Is Acquired. — Before this section can apply, 
the company must have secured or acquired the 
right-of-way either by condemnation or other- 
wise, and an executory contract to convey is not 
sufficient to meet the requirement. Even if an 
instrument is drawn for the purpose of making 
the conveyance, it must meet the formalities 
required of such an instrument or it will be 
deemed insufficient for the purpose of bringing 
it within the purview of this section. Beattie v. 
Carolina Cent. R.R., 108 N.C. 425, 12 S.E. 913 
(1891). See also, May v. Atlantic C.L.R.R., 151 
N.C. 388, 66 S.E. 310 (1909). 

Loss of Executory Grant of Right-of-Way. 
— The grant to a railroad company of an 
undefined or “floating” right-of-way is of an 
executory nature, and where no consideration 
has been paid by the company, the right may be 
lost by lapse of 10 years upon failure of entry 
and of location by the company. Willey v. Nor- 
folk S.R.R., 96 N.C. 408, 1 S.E. 446 (1887); 
Hemphill v. Annis, 119 N.C. 514, 26 S.E. 152 
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(1896); May v. Atlantic C.L.R.R., 151 N.C. 388, 

66 S.E. 310 (1909). 
Allegation that railroad forfeited the 

protection of this section by not using or 
planning to use land for purposes set forth in 
the statute was without merit. McLaurin v. 
Winston-Salem Southbound Ry., 323 N.C. 609, 
374 S.E.2d 265 (1988). 
Application of Section Where Grant Pre- 

sumed by Charter. — Where a company ac- 
quired an easement by a provision of its charter 
and not by condemnation or purchase, it would 
seem that the principle of this section applies, 
so that although a part of its right-of-way might 
be used by the owner it has a right of entry 
whenever it needs the property for its use. 
Carolina Cent. R.R. v. McCaskill, 94 N.C. 746 

(1886); Raleigh & Augusta Air Line R.R. v. 
Sturgeon, 120 N.C. 225, 26 S.E. 779 (1897); 
Railroad v. Olive, 142 N.C. 257, 55 S.E. 263 
(1906); Earnhardt v. Southern Ry., 157 N.C. 
358, 72 S.E. 1062 (1911). 
No Effect on Power of State or Munici- 

pality to Require Grade Change. — This 
section does not affect the State or a municipal- 
ity in the assertion of its right to require a 
railroad company to change the grade of its 
roadbed where it is crossed by streets, so that 
public travel and drainage may not be impeded. 
Atlantic C.L.R.R. v. City of Goldsboro, 155 N.C. 
356, 71 S.E. 514 (1911), aff’d, 232 U.S. 548, 34 
S. Ct. 364, 58 L. Ed. 721 (1914). 

Section Not Applicable to Condemna- 
tion by Municipalities. — An incorporated 
city or town may obtain title to streets located 
upon the right-of-way of a railroad company by 
long and continuous, open, and adverse use 
thereof for such purpose, and where the city 
has so used the land for a long period of time 
there is a presumption of an original condem- 
nation by the city, and this section has no 
application as to the rights of municipalities to 
acquire the land. In re Assessment Against 
Property of S. Ry., 196 N.C. 756, 147 S.E. 301 
(1929). 

Fact that others own the fee in the right- 
of-way and that such ownership is indicated by 
deed or map appearing in the public registry 
presents no evidence of probative force that the 
right-of-way does not belong to the railroad, 
since it only has an easement which it may 
exercise to the full extent when in its judgment 
the necessities of its business so require. 
Keziah v. Seaboard Air Line R.R., 272 N.C. 299, 
158 S.E.2d 539 (1968). 
As to effect of permitting improvements, 

see Carolina Cent. R.R. v. McCaskill, 94 N.C. 
746 (1886). 
Applied in Withers v. Long Mfg. Co., 259 

N.C. 139, 129 S.E.2d 886 (1963). 
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Cited in Town of Durham v. Richmond & power Co., 111 N.C. 439, 16 S.E. 402 (1892); 
D.R.R., 104 N.C. 261, 10 S.E, 208 (1889); Loven v. Parson, 127 N.C. 301, 37 S.E. 271 
Purifoy v. Richmond & D.R.R., 108 N.C.100,12 (1900). 
S.E. 741 (1891); Bass v. Roanoke Nav. & Water- 

§ 1-44.1. Presumption of abandonment of railroad right- 
of-way. 

Any railroad which has removed its tracks from a right-of-way and has not 
replaced them in whole or in part within a period of seven (7) years after such 
removal and which has not made any railroad use of any part of such 
right-of-way after such removal of tracks for a period of seven (7) years after 
teste pee shall be presumed to have abandoned the railroad right-of-way. 

aC ; 

Legal Periodicals. — For comment on the _ rail corridors in North Carolina, see 75 N.C.L. 
acquisition, abandonment, and preservation of Rev. 1989 (1997). 

CASE NOTES 

This section refers to abandonment of Southbound Ry., 323 N.C. 609, 374 S.E.2d 265 
easements; it has no application tolandowned (1988). 
in fee simple. McLaurin v. Winston-Salem 

§ 1-44.2. Presumptive ownership of abandoned railroad 
easements, 

(a) Whenever a railroad abandons a railroad easement, all right, title and 
interest in the strip, piece or parcel of land constituting the abandoned 
easement shall be presumed to be vested in those persons, firms or corpora- 
tions owning lots or parcels of land adjacent to the abandoned easement, with 
the presumptive ownership of each adjacent landowner extending to the 
centerline of the abandoned easement. In cases where the railroad easement 
adjoins a public road right-of-way, the adjacent property owner’s right, title 
and interest in the abandoned railroad easement shall extend to the nearest 
edge of the public road right-of-way. 

The side boundaries of each parcel so presumptively vested in the adjacent 
property owner shall be determined by extending the side property lines of the 
adjacent parcels to the centerline of the abandoned easement, or as the case 
may be, the nearest edge of the public road right-of-way. In the event the side 
property lines of two adjacent property owners intersect before they meet the 
centerline or nearest edge of the public road right-of-way, as the case may be, 
such side property lines shall join and run together from the point of 
intersection to the centerline of the easement or nearest edge of the public road 
right-of-way, as the case may be, perpendicular to said centerline or edge. 

(b) Persons claiming ownership contrary to the presumption established in 
this section shall have a period of one year from the date of enactment of this 
statute or the abandonment of such easement, whichever later occurs, in which 
to bring any action to establish their ownership. The presumption established 
by ate Favre is rebuttable by showing that a party has good and valid title to 
the land. 

(c) Repealed by Session Laws 1987 (Reg. Sess., 1988), c. 1071, s. 6. (1987, c. 
433, s. 1; 1987 (Reg. Sess., 1988), e. 1071, s. 6.) 

Cross References. — As to railway corridor Legal Periodicals. — For comment on the 
preservation, see § 136-44.36A. ‘acquisition, abandonment, and preservation of 

oy 
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rail corridors in North Carolina, see 75 N.C.L. 
Rev. 1989 (1997). 

CH. 1. CIVIL PROCEDURE © §1-45 

CASE NOTES 

Constitutionality. — This section is uncon- 
stitutional as it applies to fee simple landown- 
ers in possession of disputed property, in that it 
fails to provide them with adequate notice, an 
opportunity to be heard, and with just compen- 
sation. McDonald’s Corp. v. Dwyer, 111 N.C. 
App. 127, 482 S.E.2d 165, aff'd, 388 N.C. 445, 
450 S.E.2d 888 (1994). 

The first sentence of subsection (b) of this 
section is unconstitutional because it does not 
provide sufficient notice, an opportunity to be 
heard, and just compensation before divesting 
owner of a valuable property interest. The 
remaining portions of this section were not 
challenged and remain in full force and effect. 
McDonald’s Corp. v. Dwyer, 338 N.C. 445, 450 

S.E.2d 888 (1994). 
Conclusive Presumption. — The first sen- 

tence of subsection (b) of this section that 
provides that persons claiming contrary to the 
presumption of subsection (a) must bring a 
lawsuit within one year of the enactment of the 
statute or the abandonment of the easement, 

whichever later occurs, or lose their right to 
rebut the presumption, turns a rebuttable pre- 
sumption into a conclusive presumption which 
effectively takes a defendants’ property without 
affording notice, an opportunity to be heard and 
just compensation. McDonald’s Corp. v. Dwyer, 
338 N.C. 445, 450 S.E.2d 888 (1994). 

Public Road Right-of-Way Easement. — 
A public road right-of-way that was wholly 
within an abandoned railroad easement did not 
adjoin the easement and the second sentence of 
subsection (a) of this section did not apply. To 
adjoin, a tract must be “close to or in contact,” 
“next to” or “touching.” None of the definitions 
include a tract that is encompassed within 
another tract. Nelson v. Battle Forest Friends 
Meeting, 335 N.C. 133, 436 S.E.2d 122 (1993). 

Applicable Only to Easements. — The 
Abandoned Railroad Easement Act applies only 
to easements, and not to fee interests. Love v. 
United States, 889 F. Supp. 1548 (E.D.N.C. 
1994). 

§ 1-45. No title by possession of public ways. 

No person or corporation shall ever acquire any exclusive right to any part 
of a public road, street, lane, alley, square or public way of any kind by reason 
of any occupancy thereof or by encroaching upon or obstructing the same in 
any way, and in all actions, whether civil or criminal, against any person or 
corporation on account of an encroachment upon or obstruction or occupancy of 
any public way it shall not be competent for a court to hold that such action is 
barred by any statute of limitations. (1891, c. 224; Rev., s. 389; C.S., s. 435.) 

Legal Periodicals. — For comment, “Tak- 
ing Without Compensation: Measure of Perma- 
nent Damages Modified by Application of Lim- 
itation of Actions for Trespass,” see 20 Wake 
Forest L. Rev. 671 (1984). 

For article, “The Battle to Preserve North 
Carolina’s Estuarine Marshes: The 1985 Legis- 

lations, Private Claims to Estuarine Marshes, 
Denial of Permits to Fill, and the Public Trust,” 
see 64 N.C.L. Rev. 565 (1986). 

For comment on the acquisition, abandon- 
ment, and preservation of rail corridors in 
North Carolina, see 75 N.C.L. Rev. 1989 (1997). 

CASE NOTES 

Adverse Possession Ineffective Against 
Public Way, Square or Common. — Where 
there is a dedication and acceptance by the 
municipality or other governing body of public 
ways or squares and commons in this jurisdic- 
tion, the statute of limitations does not now run 
against the municipality or governing body. 
Steadman vy. Pinetops, 251 N.C. 509, 112 S.E.2d 
102 (1960). 

Possession of a street by one claiming it 
adversely cannot divest or destroy the right of 
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the public therein. State v. Godwin, 145 N.C. 
461, 59 S.E. 132 (1907). 

Adverse use of a part of a street dedicated to 
and accepted by the public cannot ripen title in 
the user when there has been an acceptance of 
the dedication of the street and no abandon- 
ment thereof on the part of the public. City of 
Salisbury v. Barnhardt, 249 N.C. 549, 107 
S.E.2d 297 (1959). 
But Municipality Must Have Title or 

Rights Therein. — The rule that individuals 
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may not acquire title to any part of a municipal 
street by encroaching upon or obstructing the 
same in any way does not apply when the 
evidence fails to show that the municipality 
had any title or rights therein. Hall v. City of 
Fayetteville, 248 N.C. 474, 103 S.E.2d 815 

(1958). 
Section Inapplicable Where Dedication 

Not Accepted. — The principle of law of this 
section applies only to such streets as the 
municipality has acquired and not to land of- 
fered to be dedicated by a private citizen for use 
as streets when such offer of dedication has not 
been accepted by the municipality before the 
offer has been unequivocally withdrawn. Gault 
v. Town of Lake Waccamaw, 200 N.C. 598, 158 
S.E. 104 (1931). 
Or Where Streets, etc., Are Abandoned. 

— This section does not apply to streets, alleys 
and parks that have been offered for dedication 
if the offer has not been accepted, or if the offer 
has been accepted but the streets, alleys or 
parks have been abandoned. Lee v. Walker, 234 
N.C. 687, 68 S.E.2d 664 (1952); City of 
Salisbury v. Barnhardt, 249 N.C. 549, 107 

S.E.2d 297 (1959). 
Section Not Applicable to Property Con- 

veyed to Trustees for Municipal Purposes. 
— Where property was conveyed to trustees for 
the benefit of members of the community for 
use as a community house or playground, this 
section did not apply. Carswell v. Creswell, 217 
N.C. 40, 7 S.E.2d 58 (1940). 

Effect of Adverse Possession Prior to 
Enactment of Section. — When sufficient 
‘adverse possession of a street of an unincorpo- 
rated town by the present owners and those 
claiming under them had been shown for 35 
years prior to the enactment of this section, the 
right of the town to the use of the street was 
barred by the statute of limitations. Tadlock v. 
Mizell, 195 N.C. 473, 142 S.E. 713 (1928). 
Right to maintain a building on a navi- 
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gable stream which obstructed operation 
of a county bridge could not be acquired by 
adverse user by virtue of this section. Lenoir 
County v. Crabtree, 158 N.C. 357, 74 S.E. 105 
CEST 2): 
Where county entered into possession of 

a square for the public use before enact- 
ment of this section, this section would not 
permit plaintiff to acquire title thereto by ad- 
verse possession under a deed purporting to 
convey a part thereof. Gates County v. Hill, 158 
N.C. 584, 73 S.E. 804 (1912). 
Acquisition of Right Superior to All Ex- 

cept State Not Prevented. — While this 
section prevents a person from acquiring an 
exclusive right to land, it does not prevent a 
person from acquiring a right superior to that 
of all other persons save the State. Saddle Club, 
Inc. v. Gibson, 9 N.C. App. 565, 176 S.E.2d 846 
(1970). 

Stipulation that certain land was within 
a right-of-way of the Highway Department 
indicated only that the State had a superior 
right, if it chose to exercise it, to the land. 
Saddle Club, Inc. v. Gibson, 9 N.C. App. 565, 
176 S.E.2d 846 (1970). 
Rights of the State do not preclude a 

person from acquiring actual, lawful pos- 
session, if the evidence is sufficient to support 
a finding of fact to that effect. Saddle Club, Inc. 
v. Gibson, 9 N.C. App. 565, 176 S.E.2d 846 
(1970). 

For cases decided under prior law, see 
Crump v. Mims, 64 N.C. 767 (1870); State v. 
Long, 94 N.C. 896 (1886); Moose v. Carson, 104 
N.C. 481, 10 S.E. 689 (1889); Turner v. Com- 
missioners of Hillsboro, 127 N.C. 153, 37 S.E. 
191 (1900); Threadgill v. Town of Wadesboro, 
170 N.C. 641, 87 S.E. 521 (1916). 
Cited in Atlantic Coast Line R.R. v. Town of 

Dunn’ 1639 N.Gr427,, 111 Sc, 724 (1922); 
Guilford County v. Hampton, 224 N.C. 817, 32 
S.E.2d 606 (1945). 

§ 1-45.1. No adverse possession of property subject to 
public trust rights. 

Title to real property held by the State and subject to public trust rights may 
not be acquired by adverse possession. As used in this section, “public trust 
rights” means those rights held in trust by the State for the use and benefit of 
the people of the State in common. They are established by common law as 
interpreted by the courts of this State. They include, but are not limited to, the 
right to navigate, swim, hunt, fish, and enjoy all recreational activities in the 
watercourses of the State and the right to freely use and enjoy the State’s ocean 
and estuarine beaches and public access to the beaches. (1985, c. 277, s. 1.) 

Legal Periodicals. — For comment, “Sun- 
bathers Versus Property Owners: Public Access 
to North Carolina Beaches,” see 64 N.C.L. Rev. 

159 (1985). 
For article, “The Battle to Preserve North 

Carolina’s Estuarine Marshes: The 1985 Legis- 
lations, Private Claims to Estuarine Marshes, 

Denial of Permits to Fill, and the Public Trust,” 
see 64 N.C.L. Rev. 565 (1986). 

For article, “The Pearl in the Oyster: The 
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Public Trust Doctrine in North Carolina,” see 
12 Campbell L. Rev. 23 (1989). 
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CASE NOTES 

Public Trust Rights. — The legislature 
recognized public trust rights in its legislative 
finding that the undeveloped natural areas on 
the North Carolina coast are vital to public 
trust rights such as hunting, fishing, naviga- 

tion and recreation. Friends of Hatteras Island 
Nat’l Historic Maritime Forest Land Trust for 
Preservation, Inc. v. Coastal Resources 

Comm’n, 117 N.C. App. 556, 452 S.E.2d 337 

(1995). 

OPINIONS OF ATTORNEY GENERAL 

Public Trust Rights Not Violated by Dam 
Reconstruction. — A proposed amendment of 
an existing conservation easement for Bass 
Lake to authorize the local town to reconstruct 
the breached dam and allow use of the recre- 
ated lake as a public park would not operate to 
adversely affect any public trust rights under 
§ 113-131 and this section. See opinion of At- 
torney General to Mr. Thomas Ashe Lockhart, 
Jr., The Sanford Holshouser Law Firm, 1998 
N.C.A.G. 51 (12/12/98). 

Citizens have the right to travel by “use- 
ful vessels” such as canoes and kayaks, “in 
the usual and ordinary mode” on waters which 
are in their natural condition capable of such 
use, without the consent of the owners of the 
shore. See opinion of Attorney General to Rich- 
ard B. Whisnant, General Counsel, N. C. De- 
partment of Environment and Natural Re- 
sources, 1998 N.C.A.G. 5 (1/20/98). 

ARTICLE 5. 

Limitations, Other than Real Property. 

§ 1-46. Periods prescribed. 

The periods prescribed for the commencement of actions, other than for the 
recovery of real property, are as set forth in this Article. (C.C.P., s. 30; Code, s. 
151; ‘Rev... 8.'390;'C.S., s. 436.) 

CASE NOTES 

The purpose of a statute of limitations is 
to afford security against stale demands, not to 
deprive anyone of his just rights by lapse of 
time. Congleton v. City of Asheboro, 8 N.C. App. 
571, 174 S.E.2d 870 (1970). 

Statutes of limitations are inflexible and 
unyielding. They operate inexorably without 
reference to the merits of plaintiff’s cause of 
action. They are statutes of repose, intended to 
require that litigation be initiated within the 
prescribed time or not at all. Congleton v. City 
of Asheboro, 8 N.C. App. 571, 174 S.E.2d 870 
(1970). 

Statutes of limitations are affirmative 
defenses available only to persons against 
whom an action is brought; they are not 
available to volunteers who intervene to assert 
some claimed right of their own. Northampton 
County Drainage Dist. No. 1 v. Bailey, 92 N.C. 
App. 68, 373 S.E.2d 560 (1988), rev’d in part 
and aff’d in part, 326 N.C. 742, 392 S.E.2d 352 
(1990). 

The court has no discretion when con- 
sidering whether a claim is barred by the 
statute of limitations. A judge may not, in his 
discretion, interfere with the vested rights of a 
party where pleadings are _ concerned. 
Congleton v. City of Asheboro, 8 N.C. App. 571, 
174 S.E.2d 870 (1970). 

Right of Defendant to Rely on Statute as 
a Defense. — The statute of limitations oper- 
ates to vest a defendant with the right to rely 
on the statute of limitations as a defense. 
Congleton v. City of Asheboro, 8 N.C. App. 571, 
174 S.E.2d 870 (1970). 

Waiver of Right to Plead Statute of Lim- 
itations. — Defendant intervenor waived his 
right to plead the statute of limitations as a 
matter of law by failing to assert that defense in 
a former action in which he paid assessments 
he subsequently claimed were barred. 
Northampton County Drainage Dist. No. 1 v. 
Bailey, 92 N.C. App. 68, 373 S.E.2d 560 (1988), 
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rev'd in part and aff’d in part, 326 N.C. 742, 392 
S.E.2d 352 (1990). 
The statute of limitations relates only to 

the remedy, and the defendant is never af- 
forded an opportunity of relying upon it until 
the plaintiff resorts to his remedy. Berry v. 
Corpening, 90 N.C. 395 (1884). 

Statute of limitations does not run when 
there is no one in esse capable of suing. 
Grant v. Hughes, 94 N.C. 231 (1886). 
As to the time for commencing an action 

when the period of limitation is changed 
by amendment, see Culbreth v. Downing, 121 
N.C. 205, 28 S.E. 294 (1897). See also, Nichols 
v. Norfolk & C.R.R., 120 N.C. 495, 26 S.E. 643 
(1897). 
Actions to Which No Statutes of Limita- 

tions Apply. — There is no statute of limita- 
tions applicable to an action brought by citizens 
to test the validity of an election held relative to 
subscribing stock to a railroad company, but 
such action must be brought within a reason- 
able time. Jones v. Commissioners of Person 
County, 107 N.C. 248, 12 S.E. 69 (1890). 

There is no statute applicable to the probate 
of wills. In re Will of Dupree, 163 N.C. 256, 79 
S.E. 611 (1918). 
Where a partner received firm money in 

winding up affairs of the partnership in 
pursuance of an agreement that he receive such 
funds, he held them in trust for the other 
partners and the statutes did not run. McNair 
v. Ragland, 7 N.C. 139 (1819). 
Burden of Proof. — Where defendant suf- 

ficiently pleads the statute of limitations, the 
-burden is upon plaintiff to show that his action 
was commenced within the time permitted by 
the statute. Jennings v. Morehead City, 226 
N.C. 606, 39 S.E.2d 610 (1946). 

§ 1-47. Ten years. 

Within ten years an action — 
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Pleading of Statute Held Sufficient. — 
Defendant’s allegations that plaintiff’s cause of 
action on bond coupons had accrued more than 
10 years prior to institution of the action and 
was barred under this section was a sufficient 
pleading of statute of limitations, even though 
no specific reference was made to the particular 
sections of the statute applicable. Jennings v. 
Morehead City, 226 N.C. 606, 39 S.E.2d 610 
(1946). 
Interaction with Other Statutes in Bail 

Case. — Trial court erred in ruling that §§ 1- 
52 and 1-46 establish a statute of limitations of 
three years for an action involving bail and in 
failing to apply the “extraordinary cause” stan- 
dard of former § 15A-544(h) (see now § 15A- 

544.1 et seq.) when petitioner sought remission 
of bonds. State v. Harkness, 183 N.C. App. 641, 
516 S.E.2d 166 (1999). 
Applied in Raftery v. Wm. C. Vick Constr. 

Co., 291 N.C. 180, 230 S.E.2d 405 (1976); Long 
v. Fink, 80 N.C. App. 482, 342 S.E.2d 557 
(1986). 
Quoted in Guilford County v. Hampton, 224 

N.C, 817, 32 S.E.2d 606 (1945). 
Cited in Campbell v. Brown, 86 N.C. 376 

(1882); Copley v. Scarlett, 214 N.C. 31, 197 S.E. 
623 (1938); Henderson v. Henderson, 232 N.C. 
1, 59 S.E.2d 227 (1950); Shearin v. Lloyd, 246 
N.C. 368, 98 S.E.2d 508 (1957); Thurston Motor 
Lines, Inc. v. GMC, 258 N.C. 3238, 128 S.E.2d 
413 (1962); Clardy v. Duke Univ., 299 F.2d 368 
(4th Cir. 1962); Hager v. Brewer Equip. Co., 17 
N.C. App. 489, 195 S.E.2d 54 (1978); Collins v. 
Edwards, 54 N.C. App. 180, 282 S.H.2d 559 
(1981); Wells v. Barefoot, 55 N.C. App. 562, 286 
S.E.2d 625 (1982); Matthews v. Johnson Pub- 
lishing Co., 89 N.C. App. 522, 366 S.E.2d 525 
(1988). 

(1) Upon a judgment or decree of any court of the United States, or of any 
state or territory thereof, from the date of its rendition. No such action 
may be brought more than once, or have the effect to continue the lien 
of the original judgment. 

(la) Upon a judgment rendered by a justice of the peace, from its date. 
(2) Upon a sealed instrument or an instrument of conveyance of an 

interest in real property, against the principal thereto. Provided, 
however, that if action on an instrument is filed, the defendant or 
defendants in such action may file a counterclaim arising out of the 
same transaction or transactions as are the subject of plaintiff’s claim, 
although a shorter statute of limitations would otherwise apply to 
defendant’s counterclaim. Such counterclaim may be filed against 
such parties as provided in G.S. 1A-1, Rules of Civil Procedure. 

(3) For the foreclosure of a mortgage, or deed in trust for creditors with a 
ower of sale, of real property, where the mortgagor or grantor has 

bBesn in possession of the property, within ten years after the forfeiture 
of the mortgage, or after the power of sale became absolute, or within 
ten years after the last payment on the same. 
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(4) For the redemption of a mortgage, where the mortgagee has been in 
possession, or for a residuary interest under a deed in trust for 
creditors, where the trustee or those holding under him has been in 
possession, within ten years after the right of action accrued. 

(5) Repealed by Session Laws 1959, c. 879, s. 2. 
(6)a. Against any registered land surveyor as defined in G.S. 89C-3(9) or 

any person acting under his supervision and control for physical 
damage or for economic or monetary loss due to negligence or a 
deficiency in the performance of surveying or platting, within 10 
years after the last act or omission giving rise to the cause of 
action. 

b. For purposes of this subdivision, “surveying and platting” means 
boundary surveys, topographical surveys, surveys of property 
lines, and any other measurement or surveying of real property 
and the consequent graphic representation thereof. 

c. The limitation prescribed by this subdivision shall apply to the 
exclusion of G.S. 1-15(c) and G.S. 1-52(16). (C.C.P., ss. 14, 31; 
Code, s. 152; Rev., s. 391; C.S., s. 437; 1937, c. 368; 1959, c. 879, 
s.. 2; 1961, c. 115, s. 2; 1969, c. 810, s. 1;.1991,..c..268, s. 21995 
(Reg. Sess., 1996), c. 742, s. 1(a); 1997-456, s. 27; 1999-221, s. 3.) 

Cross References. — As to counterclaims 
and cross-claims, see § 1A-1, Rule 13. As to 
three year limitation against registered land 
surveyor, see § 1-52(18). As to limitations pe- 

riod for unknown and certain other claims 
against a dissolved corporation, see § 55-14-07. 

Editor’s Note. — Subdivision (1.1) was re- 
numbered as subdivision (1a) pursuant to S.L. 
1997-456, s. 27 which authorized the Revisor of 
Statutes to renumber or reletter sections and 
parts of sections having a number or letter 
designation that is incompatible with the Gen- 
eral Assembly’s computer database. 

Session Laws 1999-221, s. 5, makes the 
amendment effective June 25, 1999, applicable 
to instruments registered before, on, or after 
that date, except that it shall not apply to 
litigation pending on that date or to any instru- 
ment directly or indirectly involved in litigation 
pending on that date. 

Legal Periodicals. — For comment on this 
section, see 11 N.C.L. Rev. 220 and 22 N.C.L. 
Rev. 146 (1944). 

For comment on application of statute of 
limitations to promise of grantee assuming 
mortgage or deed of trust, see 43 N.C.L. Rev. 
966 (1965). 

For article “Recognition of Foreign Judg- 
ments,” see 50 N.C.L. Rev. 21 (1971). 

For survey of 1976 case law on civil proce- 
dure, see 55 N.C.L. Rev. 1914 (1977). 

For survey of 1978 commercial law, see 57 
N.C.L. Rev. 919 (1979). 

For comment on the seal in North Carolina 
and the need for reform, see 15 Wake Forest L. 
Rev. 251 (1979). 

For survey of North Carolina construction 
law, with particular reference to statutes of 
limitation and repose, see 21 Wake Forest L. 
Rev. 633 (1986). 

CASE NOTES 

I. In General. 
II. Judgments and Decrees. 

III. Judgments Rendered by Justices. 
IV. Sealed Instruments. 

A. In General. 
B. Counterclaims. 

V. Mortgage Foreclosure. 
VI. Redemption of Mortgages. 

I. IN GENERAL. 

Statute of limitation may be character- 
ized as a right not to be sued beyond the 
time limited. Rose v. Vulcan Materials Co., 282 
N.C. 643, 194 S.E.2d 521 (1978). 
A limitation is inflexible and unyielding; 

it ceases to operate only in the way and for the 
cause prescribed by the statute. Brown v. 
Harding, 171 N.C. 686, 89 S.E. 222 (1916). 

This section has taken the place of the 
former statute of presumptions, Revised 
Code, c. 65, § 18, in respect to judgments. 
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Brown v. Harding, 171 N.C. 686, 89 S.E. 222 
(1916). 

Section Not Retroactive. — This statute 
did not apply to actions commenced before 
August, 1868, or where the right of action 
accrued before that date. Gaither v. Sain, 91 
N.C. 304 (1884). 
Applicability of Section to Actions. — 

The legislature has prescribed ten years as the 
limitation to an action upon a judgment, but it 
has made no provision for a party to avail 
himself of its protection when there is no action 
or proceeding in the nature of an action taken 
against him. Berry v. Corpening, 90 N.C. 395 
(1884). 
Proceeding for leave to issue execution 

on judgment charging lands with owelty 
in partition is an “action” within the mean- 
ing of the statute of limitations. Ex parte 
Smith, 134 N.C. 495, 47 S.E. 16 (1904). 

Plea of Statute Held Sufficient. — An 
answer alleging that the plaintiff had not 
brought his action within the time prescribed 
by law, and that the same was barred by the 
statute of limitations, was a sufficient plea of 
the statute of limitations. Pemberton  v. 
Simmons, 100 N.C. 316, 6 S.E. 122 (1888). 
Duty to Consider Unsatisfactory Plea. — 

Although the plea of this section was indefinite 
and unsatisfactory, it was the duty of the court 
below to have considered and determined it, 
and a failure to do so was error. Proctor v. 
Proctor, 105 N.C. 222, 10 S.E. 1036 (1890). 
Burden of Proof. — Upon defendant’s plea 

of the statute of limitations, the burden de- 
volved upon plaintiffs to show that their action 
was not barred, but was instituted within the 
time permitted by statute. Bennett v. Anson 
Bank & Trust Co., 265 N.C. 148, 143 S.E.2d 312 
(1965). . 
Where a plaintiff brought an action to 

prevent the 10-year statute of limitations 
from barring his recovery on a prior judg- 
ment, the action was in the nature of an 
independent action on the judgment, the only 
procedure in this state by which a judgment 
can be renewed. As it was a separate and 
distinct action, the plaintiff could request, in 
his complaint, interest at the legal rate of 8%, 
and the trial court could award interest at that 
rate from the date the present action was 
instituted until the judgment is satisfied. 
Speros Constr. Co. v. Musselwhite, 103 N.C. 
App. 510, 405 S.E.2d 785 (1991). 

Effect of Voluntary Partial Payment. — 
A partial payment voluntarily made does not 
remove the statutory bar. McDonald v. Dickson, 
87 N.C. 404 (1882). 

Plea of Statute Held Available to 
Distributee. — In an action by plaintiff to 
recover his distributive share of an estate, 
where defendant administrator set up and 
pleaded debts of plaintiff’s due intestate as an 
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offset, the claims of both plaintiff and defen- 
dant being legal, the doctrine of equitable setoff 
had no application and the plea of the statute of 
limitations was available to plaintiff as a valid 
defense to the affirmative claim of offset 
pleaded by defendant. Perry v. First-Citizens 
Bank & Trust Co., 223 N.C. 642, 27 S.E.2d 636 
(1943). 
As to law prior to enactment of this 

section, see Hamlin v. Mebane, 54 N.C. 18 
(1853); Hodges v. Council, 86 N.C. 181 (1882); 
Headen v. Womack, 88 N.C. 468 (1883); Rogers 
v. Clements, 98 N.C. 180, 3 S.E. 512 (1887); Ex 
parte Walker, 107 N.C. 340, 12 S.E. 136 (1890). 
Applied in Woody v. Jones, 113 N.C. 2538, 18 

S.E. 205 (1893); Geitner v. Jones, 176 N.C. 542, 
97 S.E. 494 (1918); Serls v. Gibbs, 205 N.C. 246, 
171 S.E. 56 (1933); Town of Farmville v. Paylor, 
208 N.C. 106, 179 S.E. 459 (1935); Davis v. 
Cockman, 211 N.C. 630, 191 S.E. 322 (1987); 
Allsbrook v. Walston, 212 N.C. 225, 193 S.E. 
151 (1937); Bell v. Chadwick, 226 N.C. 598, 39 
S.E.2d 743 (1946); Layden v. Layden, 228 N.C. 
5, 44 S.E.2d 340 (1947); Hughes v. Oliver, 228 
N.C. 680, 47 S.E.2d 6 (1948); North Carolina 
Joint Stock Land Bank v. Bland, 231 N.C. 26, 
56 S.E.2d 30 (1949); McCollum v. Smith, 233 
NC. 10762 §.b2d 483° (1950). Hanson v. 
Yandle, 235 N.C. 532, 70 S.E.2d 565 (1952); 
Barbee v. Edwards, 238 N.C. 215, 77 S.E.2d 646 
(1953); Jordan v. Chappel, 246 N.C. 620, 99 
S.E.2d 778 (1957); Larsen v. Sedberry, 54 N.C. 
App. 166, 282 S.E.2d 551 (1981); Square D. Co. 
v. C.J. Kern Contractors, 70 N.C. App. 30, 318 
S.E.2d 527 (1984); Stephens v. Hamrick, 86 
N.C. App. 556, 358 S.E.2d 547 (1987); Griffin v. 
Griffin, 96 N.C. App. 324, 385 S.E.2d 526 
(1989). 
Quoted in Walker Mfg. Co. v. Dickerson, 

Inc., 560 F.2d 1184 (4th Cir. 1977). 
Stated in Bruce v. North Carolina Nat'l 

Bank, 62 N.C. App. 412, 303 S.E.2d 561 (1983); 
Kennon vy. Kennon, 72 N.C. App. 161, 323 
S.E.2d 741 (1984). 

Cited in Broyles v. Young, 81 N.C. 315 
(1879); Hall v. Gibbs, 87 N.C. 4 (1882); Usry v. 
Suit, 91 N.C. 406 (1884); Wilcoxon v. Logan, 91 
N.C. 449 (1884); Sikes v. Parker, 95 N.C. 232 

(1886); Rogers v. Clements, 98 N.C. 180, 3 S.E. 
512 (1887); Williams v. McNair, 98 N.C. 332, 4 
S.E. 131 (1887); Houck v. Adams, 98 N.C. 519, 4 
S.E. 502 (1887); Frederick v. Williams, 103 N.C. 
189, 9 S.E. 298 (1889); Brittain v. Dickson, 104 
N.C. 547, 10 S.E. 701 (1889); Owen v. Paxton, 
122 N.C. 770, 30 S.E. 343 (1898); Ferrell v. 
Hinton, 161N.C... 348, 77 Sia 224 (1913): 
Hyman v. Jones, 205 N.C. 266, 171 S.E. 108 
(1933); In re Gibbs, 205 N.C. 312, 171 S.E. 55 
(1933); Furr v. Trull, 205 N.C. 417, 171 S.E. 641 
(1933); Merrimon v. Postal Telegraph-Cable 
Co., 207 N.C. 101, 176 S.E. 246 (1934); Davis v. 
Alexander, 207 N.C. 417, 177 S.E. 417 (1934); 
Ritter v. Chandler, 214 N.C. 7038, 200 S.E. 398 
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(1939); Ownbey v. Parkway Properties, Inc., 
ZANOTTI? S520 ON 1942); City or 
Raleigh v. Mechanics & Farmers Bank, 223 
N.C. 286, 26 S.E.2d 573 (1943); Lee v. Rhodes, 
231 N.C. 602, 58 S.E.2d 363 (1950); First- 
Citizens Bank & Trust Co. v. Parker, 235 N.C. 
326, 69 S.E.2d 841 (1952); Reid v. Bristol, 241 
N.C. 699, 86 S.E.2d 417 (1955); State v. Bryant, 
251 NAG: Avo 20 09 fe (L909). Scott 
Poultry Co. v. Graves, 272 N.C. 22, 157 S.E.2d 
608 (1967); North Carolina State Ports Auth. v. 
Lloyd A. Fry Roofing Co., 32 N.C. App. 400, 232 
S.E.2d 846 (1977); North Carolina State Ports 
Auth. v. Lloyd A. Fry Roofing Co., 294 N.C. 73, 
240 S.E.2d 345 (1978); Mobil Oil Corp. v. Wolfe, 
297 N.C. 36, 252 S.E.2d 809 (1979); Bank of 
N.C. v. Cranfill, 297 N.C. 438, 253 S.H.2d 1 
(1979); Walker Mfg. Co. v. Dickerson, Inc., 619 

F.2d 305 (4th Cir. 1980); Blue Cross & Blue 
Shield v. Odell Assocs., 61 N.C. App. 350, 301 
S.E.2d 459 (1983); HFC v. Ellis, 107 N.C. App. 
262, 419 S.E.2d 592 (1992); Fitch v. Fitch, 115 
N.C. App. 722, 446 S.E.2d 138 (1994); United 
States v. Pierce, 214 Bankr. 550 (Bankr. 
E.D.N.C. 1997); State ex rel. George v. Bray, 
130 N.C. App. 552, 503 S.E.2d 686 (1998). 

Il. JUDGMENTS AND DECREES. 

Statute to Be Strictly Construed. — A 
statute so entirely in derogation of common 
right as is the statute of limitations should be 
strictly construed, and under it a judgment 
should not be treated as a contract. McDonald 
v. Dickson, 87 N.C. 404 (1882). 

Statute as the statute of limitations should 
be strictly construed and is a complete bar to a 
motion for leave to issue execution of a judg- 
ment, when such motion is made more than 10 
years after the rendition of such judgment. 
Powles v. Kandrasiewicz, 886 F. Supp. 1261 
(W.D.N.C. 1995). 
There is no analogy which makes deci- 

sions under former precedents applicable 
to present law in effect since the Code of Civil 
Procedure in 1868, inasmuch as such decisions 
relate entirely to rules of evidence, and not to 
the removal of a statutory bar where the action 
is upon a bond or judgment. McDonald v. 
Dickson, 87 N.C. 404 (1882). 
As to prior law, see Ex parte Walker, 107 

N.C. 340, 12 S.E. 136 (1890). 
Section Not Retroactive. — A decree in 

proceedings for partition had in 1861, adjudg- 
ing owelty of partition against certain shares of 
the land divided, was subject to the statute of 
presumptions, because this section is not retro- 
active. Herman v. Watts, 107 N.C. 646, 12 S.E. 
437 (1890). 
A judgment rendered before, though dock- 

eted after, the adoption of the Code of Civil 
Procedure was subject only to a presumption of 
satisfaction, and not to the statute of limita- 
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tions as prescribed in the Code. Johnston v. 
Jones, 87 N.C. 393 (1882). 
The words “any state” must be taken to 

mean the judgment of a court of any state, 
including North Carolina. But even if they are 
not construed to include this State, it would 
make no material difference, since under § 1- 

56 every action for relief not specially provided 
for must be commenced within the same period 
of ten years after the cause of action shall have 
accrued. McDonald v. Dickson, 85 N.C. 248 
(1881), aff'd on rehearing, 87 N.C. 404 (1882). 

It makes no difference whether subdivi- 
sion (1) of this section or § 1-56 applies. 
The result will be the same in either case. Ex 
parte Smith, 184 N.C. 495, 47 S.E. 16 (1904). 
See also, McDonald v. Dickson, 85 N.C. 248 
(1881), aff’d on rehearing, 87 N.C. 404 (1882). 
A child support order is a judgment direct- 

ing payment of a sum of money and falls within 
the 10-year statute of limitations of this sec- 
tion. Adkins v. Adkins, 82 N.C. App. 289, 346 
S.E.2d 220 (1986); State ex rel. Pruitt v. Pruitt, 
94 N.C. App. 713, 380 S.E.2d 809 (1989). 

This section applies to foreign judg- 
ments. Arrington v. Arrington, 127 N.C. 190, 
37 S.E. 212 (1900). 

This section is applicable to foreign judg- 
ments because North Carolina applies the lex 
fori in an action in this State on a judgment 
obtained in another state; accordingly, even 
though judgment had an effective life of 20 
years under Alabama law, the 10-year statute 
of limitations imposed by North Carolina law 
barred plaintiff from enforcing such judgment 
in this State. Powles v. Kandrasiewicz, 886 F. 

Supp. 1261 (W.D.N.C. 1995). 
The Constitution of the United States per- 

mits courts of this state to bar enforcement of 
foreign judgments upon expiration of the ten 
year period specified in this section under cir- 
cumstances where a lengthier limitation period 
for enforcement of judgments has been effected 
by the foreign jurisdiction rendering the judg- 
ment. Wener v. Perrone & Cramer Realty, Inc., 
137 N.C. App. 362, 528 S.E.2d 65 (2000). 
Foreign Judgment Properly Enforced. 

— Trial court properly granted motion to en- 
force Texas judgment as a North Carolina judg- 
ment where the Texas judgment was well 
within the time limitation for enforcement of 
foreign judgments and the Texas judgment 
merely apportioned damages between parties 
and was not a separate action for contribution. 
In re Aerial Devices, Inc., 126 N.C. App. 709, 
486 S.E.2d 463 (1997). 

Section Not Applicable to Award by In- 
dustrial Commission. — Conceding an award 
of compensation by the Industrial Commission 
has certain characteristics of a judgment, such 
award is not a judgment of a court within the 
meaning of subdivision (1) of this section. 
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Bryant v. Poole, 261 N.C. 553, 135 S.E.2d 629 

(1964). 
United States Not Barred from Enforc- 

ing Judgment on Unpaid Criminal Fine. — 
No limitation period, state or federal, bars the 

United States from enforcing a judgment on an 
unpaid criminal fine. United States v. Welborn, 
495 F. Supp. 833 (M.D.N.C. 1980). 

Effect of Section on Judgments. — This 
section fixes the current period of ten years as 
that which terminates the lien of a judgment, 
and operates as a bar to a new action upon it. 
McDonald v. Dickson, 85 N.C. 248 (1881), aff’d 
on rehearing, 87 N.C. 404 (1882). 

Statute of limitations is a complete bar 
to a motion for leave to issue execution on 
a judgment, when such motion is made more 
than ten years after the rendition of such 
judgment. McDonald v. Dickson, 85 N.C. 248 
(1881), aff'd on rehearing, 87 N.C. 404 (1882). 

The issuing of an execution on a decree 
charging owelty in partition is barred within 10 
years. Ex parte Smith, 134 N.C. 495, 47 S.E. 16 
(1904). 

Effect of Judgment upon Cause of Ac- 
tion on Contract or Tort. — A cause of action 
on contract or tort loses its identity when 
merged in a judgment, and thereafter a new 
cause of action arises out of the judgment. 
McDonald v. Dickson, 87 N.C. 404 (1882). 

Specialties, when reduced to judgments, 
are merged, and the statute barring judg- 
ments will then apply. Brittain v. Dickson, 104 
N.C. 547, 10 S.E. 701 (1889). 
A cause of action on a judgment accrues 

from the date of its rendition. Rodman v. 
Stillman, 220 N.C. 361, 17 S.E.2d 336 (1941). 

Partial payment on a judgment does not 
arrest the running of the statute of limita- 
tions. Hughes v. Boone, 114 N.C. 54, 19 S.E. 63 
(1894); McCaskill v. McKinnon, 121 N.C. 192, 
28 S.E. 265 (1897). 
Running of Statute — On Judgment for 

Devastavit Against Executor. — When an 
action is brought against an executor or admin- 
istrator for a devastavit, and a judgment is 
obtained against him, the cause of action ac- 
crues at the time of the qualification, and the 
law in force at the time governs, but when an 
action is brought after the death of the execu- 
tor, the cause of action accrues as against his 
real and personal representative when such 
representative qualifies and gives notice to 
creditors. Syme v. Badger, 96 N.C. 197, 2 S.E. 
61 (1887), overruled on other grounds, Lee v. 
McKoy, 118 N.C. 518, 24 S.E. 210 (1896). 
Same — On Judgment in Favor of In- 

fant. — The statute limiting the time to bring 
an action on a judgment to 10 years from the 
date of its rendition does not begin to run as 
against an infant where the judgment was 
procured on his behalf by a next friend ap- 
pointed for that purpose. Section 1-17 permits 
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the bringing of an action on such judgment 
within the time limited by subdivision (1) of 
this section, 1.e., 10 years, after he became 21 

(now 18) years old. Teele v. Kerr, 261 N.C. 148, 
134 S.E.2d 126 (1964). 
Same — On Alimony and Child Support 

Payable Periodically. — Periodic sums of 
alimony and child support which became due 
more than 10 years before the institution of a 
motion in a cause for a judicial determination of 
the amount due are barred by the 10-year 
limitation of this section. Lindsey v. Lindsey, 34 
N.C. App. 201, 237 S.E.2d 561 (1977). 

In an action on a judgment for alimony, 
payable annually, the annual sums are barred 
within 10 years from the time they become due, 
under this section. Arrington v. Arrington, 127 
N.C. 190, 37 S.E. 212 (1900). 

The statute of limitations begins to run 
against each support payment as it becomes 
overdue, not from the date the decree ordering 
support was entered; accordingly, there is no 
bar to recovery of unpaid child support pay- 
ments which came due during the ten years 
immediately prior to the filing of a claim for 
past due support. State ex rel. Pruitt v. Pruitt, 
94 N.C. App. 718, 380 S.E.2d 809 (1989). 
Application of Child Support 

Arrearages. — Trial judge properly applied 
father’s child support payments to earlier 
arrearages first and then to later arrearages; 
therefore, the arrearages supporting mother’s 
child support claim were within the ten year 
statute of limitations and were not time-barred 
under this section. Belcher v. Averette, 1386 N.C. 
App. 808, 526 S.E.2d 663 (2000). 
Subsequent Adoption of Children With- 

out Affect on Statute of Limitations for 
Support Payments. — In the absence of evi- 
dence that mother waived her right to past due 
payments, nothing about childrens’ subsequent 
adoption affected father’s pre-adoption obliga- 
tion to provide support for his children, and 
nothing about the subsequent adoption affected 
the applicable statute of limitations. State ex 
rel. Pruitt v. Pruitt, 94 N.C. App. 713, 380 
S.E.2d 809 (1989). 
Arrearages Reduced to Judgment. — 

Once the amount of arrearages is reduced to 
judgment, however, as occurred when the out of 
state court entered its order, that judgment is 
entitled to full enforcement in North Carolina 
for a period of ten years after its entry. Silver- 
ing v. Vito, 107 N.C. App. 270, 419 S.E.2d 360 
(1992). 
Where an action was instituted to re- 

cover amount due on a note and foreclose 
mortgage securing the same, and judgment 
was rendered on the debt, an order being made 
for the sale of the land, which sale was later 
reported and confirmed, the statute of limita- 
tions began to run at the date of the money 
judgment and not from the date of the confir- 
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mation of the sale. McCaskill v. McKinnon, 121 
N.C. 192, 28 S.E. 265 (1897). 
Action to enforce judgment lien by con- 

demning land of the judgment debtor to 
be sold was not an action upon a judgment 
within the purview of subdivision (1) of this 
section, but even if the statute were applicable 
it would not have the effect of continuing the 
lien of the judgment beyond the 10-year period 
prescribed by § 1-234. Lupton v. Edmundson, 

220 N.C. 188, 16 S.E.2d 840 (1941). 
Judgment Held Barred. — Where judg- 

ment was taken in 1926, and in 1931 defendant 
moved before the clerk to set the judgment 
aside, which motion was denied, upon which 
appeal was taken to the judge, and the clerk 
ordered that execution should not issue until 
the adjournment of the August, 1931, term of 
court, and the appeal to the judge was never 
heard, the order of the clerk and the appeal to 
the judge did not have the effect of stopping the 
statute, and the judgment was barred in 1939 
by the 10-year statute of limitations. Exum v. 
Carolina R.R., 222 N.C. 222, 22 S.E.2d 424 
(1942). 

The statute of limitations may be set up as a 
defense by an administrator to a motion for 
leave to issue execution after 10 years from the 
date of docketing a judgment against his intes- 
tate, even though executions have regularly 
been issued within each successive period of 
three years after the judgment was docketed. 
Berry v. Corpening, 90 N.C. 395 (1884). 
Land is not relieved under this section 

of a judgment lien by the mere transfer of 
the debtor’s title. Osborne v. Board of Educ., 
207 N.C. 503, 177 S.E. 642 (1935). 

Ill. JUDGMENTS RENDERED BY 
JUSTICES. 

Limitation Is Now 10 Years. — The period 
not prescribed for the commencement of an 
action on a judgment rendered in a justice’s 
court is 10 years from its date. Bryant v. Poole, 
261 N.C. 553, 135 S.E.2d 629 (1964). 

IV. SEALED INSTRUMENTS. 

A. In General. 

Subdivision (2) Applies Only to Princi- 
pals. — By its express terms, subdivision (2) of 
this section is applicable only to principals. 
Pickett v. Rigsbee, 252 N.C. 200, 113 S.E.2d 323 
(1960). 
Notwithstanding Seal. — Affixing a seal to 

an instrument does not make this section ap- 
plicable. Pickett v. Rigsbee, 252 N.C. 200, 113 
S.E.2d 323 (1960). 
And Does Not Apply to Actions Against 

Sureties. — Subdivision (2) of this section is 
not applicable to actions against sureties. The 
use of the word “principal” and the omission of 
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the word “sureties” clearly indicates this to be 
the intention of the legislature. Subdivision (1) 
of § 1-52 is applicable to sureties, and action 
against them is limited to three years. Welfare 
v. Thompson, 83 N.C. 276 (1880); Redmond v. 
Pippen, 113 N.C. 90, 18 S.E. 50 (1893); Barnes 
v. Crawford, 201 N.C. 484, 160 S.E. 464 (1931); 
North Carolina Bank & Trust Co. v. Williams, 
208 N.C. 243, 180 S.E. 81 (1935); North Caro- 
lina Bank & Trust Co. v. Williams, 209 N.C. 
806, 185 S.E. 18 (1936). 
The statute of limitations barring actions 

against defendants as sureties is § 1-52, and 
not subdivision (2) of this section, notwith- 

standing the seal appearing after their names. 
Fleet Real Estate Funding Corp. v. 
Blackwelder, 83 N.C. App. 27, 348 S.E.2d 611 
(1986), cert. denied, 319 N.C. 104, 353 S.E.2d 
109 (1987). 

Suit by Surety on Note Under Seal. — 
Section 26-3.1 allows a surety to sue a principal 
on the original instrument or for reimburse- 
ment on the surety agreement. After three 
years, a suit on the latter theory would be 
barred by § 1-52. Where a surety elects to sue 
on the underlying note under seal, he has the 
same rights the bank had on the original note. 
Thus, this section, the 10-year statute of limi- 
tations, applies. Adams v. Bass, 88 N.C. App. 
599, 364 S.E.2d 194 (1988). 
Action against endorser on a note under 

seal is ordinarily barred after three years 
from maturity of the note, by subdivision (1) of 
§ 1-52, even though the endorsement is itself 
also under seal, an endorser not being a prin- 
cipal to the note so as to come within the 
provisions of this section. Howard v. White, 215 
N.C. 130, 1 S.E.2d 356 (1939). 
Purchase Money Security Agreements 

Under Seal Governed by Subdivision (2). 
— The 10-year limitation of subdivision (2) of 
this section, and not the four-year limitation of 
§ 25-2-725, is applicable to purchase money 
security agreements executed under seal. 
North Carolina Nat’! Bank v. Holshouser, 38 
N.C. App. 165, 247 S.E.2d 645 (1978). 

In an action to recover a deficiency remaining 
after repossession and sale of collateral secu- 
rity, where defendant has purchased a motor 
vehicle on credit, executing a purchase money 
security agreement giving the seller a purchase 
money security interest in the vehicle and re- 
taining title in the seller or its assignees until 
the purchase price was fully paid, and immedi- 
ately thereafter defaulted, the 10-year limita- 
tion of subdivision (2) of this section was appli- 
cable, rather than the four-year limitation of 
§ 24-2-725. North Carolina Nat'l Bank v. 
Holshouser, 38 N.C. App. 165, 247 S.E.2d 645 
(1978). 

Effect of Assignment of Sealed Contract. 
— Where assignor had a right not to be sued 
after 10 years from the accrual of a cause of 
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action under sealed contract, by assigning this 
contract, assignor could not confer upon defen- 
dant assignee a greater immunity to suit than 
assignor itself possessed. Hence, when defen- 
dant assignee impliedly assumed its assignor’s 
contractural obligations under the general as- 
signment of a contract under seal, it exposed 
itself for 10 years to suit on the sealed contract. 
Rose v. Vulcan Materials Co., 282 N.C. 643; 194 
S.E.2d 521 (1973). 

Section Operates upon Remedy. — This 
section limits the time within which actions 
may be brought, and thus operates upon the 
remedy and not the right. The bar of the statute 
on a sealed promissory note is of that character, 
and while it takes away the forum for the 
enforcement of the note, it does not destroy the 
debt. Demai v. Tart, 221 N.C. 106, 19 S.E.2d 
130 (1942). 
What Plaintiff Must Show. — The burden 

is upon plaintiff to prove that the action ac- 
crued within the time limited by this section, by 
showing that the corporate defendant adopted 
the seal appearing on the contract for the 
special occasion or for all similar occasions, or 
that such seal became the seal of the corpora- 
tion by reason of some other rule of law, or that 
the regular corporate seal was impressed or 
attached to the original of the contract, or that 
there were facts and circumstances which ex- 
cluded the operation of the three-year statute, 
§ 1-52, other than the matter of a seal. Security 
Nat’l Bank v. Educators Mut. Life Ins. Co., 265 
N.C. 86, 143 S.E.2d 270 (1965). 
When Statute Begins to Run — Breach of 

Warranty. — In an action for breach of a 
covenant of warranty, the statute of limitation 
begins to run when there is an ouster of the 
grantee. Shankle v. Ingram, 133 N.C. 254, 45 
S.E. 578 (1903). 
Same — Breach of Covenant of Seizin. — 

In an action for damages for breach of covenant 
of seizin, the statute of limitations begins to 
run upon delivery of the deed. Shankle vy. 
Ingram, 133 N.C. 254, 45 S.E. 578 (1903). 
Same — Coupons of Bonds. — The statute 

of limitations begins to run against coupons of 
bonds at the maturity, not of the bonds, but of 
the coupons. Threadgill v. Commissioners of 
Anson County, 116 N.C. 616, 21 S.E. 425 (1895). 
Where bond coupons, negotiable in form and 

payable to the bearer, had been detached from 
the bonds and the bonds had been sold, the 
statute of limitations began to run against each 
of them from their respective dates of maturity, 
and in such instance a contention that the 
coupons were incident to the principal obliga- 
tion of the bond and were valid during the life of 
the bond was untenable. Jennings v. Morehead 
City, 226 N.C. 606, 39 S.E.2d 610 (1946), dis- 
tinguishing Knight v. Braswell, 70 N.C. 709 
(1874). 
Same — Guaranty Under Seal. — An 
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action upon a guaranty under seal is not barred 
until 10 years after the cause of action accrues. 
Coleman v. Fuller, 105 N.C. 328, 11 S.E. 175 

(1980). 
Effect of Partial Payment on Running of 

Statute. — The limitations period on an action 
on a promissory note will begin anew when a 
partial payment, nothing else appearing, is 
made by the debtor before the limitations pe- 
riod has expired. Wells v. Barefoot, 55 N.C. App. 
562, 286 S.E.2d 625 (1982). 
Where action was instituted on note under 

seal on 10 February, 19438, and the last pay- 
ment had been made upon the note on 1 Octo- 
ber, 1933, the action was not barred by this 
section, as the statute commenced again to run 
from the day when the last payment was made. 
Sayer v. Henderson, 225 N.C. 642, 35 S.E.2d 
875 (1945), citing Green v. Greensboro Female 
College, 83 N.C. 449, 35 Am. St. R. 579 (1880). 

Setoff Does Not Repel Statute. — A setoff 
in favor of the obligor is not a part payment as 
to an endorser and does not repel the statute. 
Woodhouse v. Simmons, 73 N.C. 30 (1875). 
Determination of whether an instru- 

ment is a sealed instrument, commonly 
referred to as a specialty, is question for the 
court. Square D Co. v. C.J. Kern Contractors, 
314 N.C, 428, 334 S.E.2d 63 (1985). 
When Contract Under Seal Is a Matter of 

Law. — If it appears without ambiguity, on the 
face of the contract, that a party signed under 
seal, it is held as a matter of law that the 

contract is under seal. Central Sys. v. General 
Heating & Air Conditioning Co., 48 N.C. App. 
198, 268 S.E.2d 822, cert. denied, 301 N.C. 400, 
273 S.E.2d 445 (1980). 
When Question of Seal Is for the Jury. — 

If a contract is ambiguous as to whether a party 
adopted a seal, it is a jury question as to 
whether the party signed under seal. Central 
Sys. v. General Heating & Air Conditioning Co., 
48 N.C. App. 198, 268 S.E.2d 822, cert. denied, 
301 N.C. 400, 273 S.E.2d 445 (1980). 
Presence of the word “seal” was suffi- 

cient to qualify contract for the sale of 
land as a sealed instrument for which the 
ten-year statute of limitations would apply. 
Cameron v. Martin Marietta Corp., 729 F. 
Supp. 1529 (E.D.N.C. 1990). 
Evidence of the word “seal” in brackets 

is sufficient to overcome the three-year stat- 
ute of limitations; thereby qualifying the con- 
tract as a sealed instrument. Biggers v. Evan- 
gelist, 71 N.C. App. 35, 321 S.E.2d 524 (1984), 
cert. denied, 3138 N.C. 327, 329 S.E.2d 384 
(1985). 

Ordinarily, proof that the obligation cre- 
ating the indebtedness is a written instru- 
ment under seal repeals the three-year 
statute of limitations, and the rights of the 
parties would then be governed by the 10-year 
period of limitations under this section. 
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Murphrey v. Winslow, 70 N.C. App. 10, 318 
S.E.2d 849, rev'd on other grounds, 313 N.C. 
320, 327 S.E.2d 878 (1984). 
The inclusion of a seal in a lease agree- 

ment neither creates a duty between the par- 
ties nor shifts a pre-existing duty from one 
party to the other. It merely extends, by oper- 
ation of law, the period of time in which the 
parties expose themselves to suit on the partic- 
ular sealed instrument from three years to 10 
years. Murphrey v. Winslow, 70 N.C. App. 10, 
318 S.E.2d 849, rev’d on other grounds, 313 
N.C. 320, 327 S.E.2d 878 (1984). 
Instrument Held Under Seal as Matter 

of Law. — Defendant executed a contract un- 
der seal as a matter of law, and the 10-year 
statute of limitations applied to an action on 
the contract, where the contract stated that the 

parties “have executed this agreement under 
seal,” and the word “seal” appeared under the 
names of the attesting witnesses who were not 
parties to the contract and close to the place 
where defendant executed the contract. Central 
Sys. v. General Heating & Air Conditioning Co., 
48 N.C. App. 198, 268 S.E.2d 822, cert. denied, 
301 N.C. 400, 273 S.E.2d 445 (1980). 

While ordinarily the bar of the statute of 
limitations is a mixed question of law and fact, 
where, in an action on a note, the plea of the 
statute was based upon defendant’s contention 
that the note was not under seal, but defendant 
offered no evidence in support of his contention 
that he did not adopt the printed word “seal” 
appearing on the note after his name as maker, 
the question of the statute became a matter of 
law, and the court properly refused to submit 
an issue as to whether the action was barred. 
Currin v. Currin, 219 N.C. 815, 15 S.E.2d 279 

(1941). 
Intent of Parties as to Seal Held Ques- 

tion of Fact. — In an action to recover the 
balance due on a promissory note, where a 
corporate seal appeared but there was no seal 
after defendants’ names, a material issue of fact 
was raised as to the intent of the parties to 
enter into a sealed instrument, and the statute 
of limitations of subdivision (2) of this section 
would not necessarily be applicable. First Citi- 
zens Bank & Trust Co. v. Martin, 44 N.C. App. 
261, 261 S.E.2d 145 (1979), cert. denied, 299 
N.C.°741, 267 S.E.2d 661 (1980). 

Section Held Controlling. — Where note 
contained the word “seal” opposite the signa- 
ture it was conclusive as to the nature of the 
instrument, and this section controlled as to 

the time within which an action might be 
brought. Federal Reserve Bank v. Kalin, 81 
F.2d 1008 (4th Cir. 1936). 
Where plaintiff offered in evidence a note, 

apparently executed by defendant and another 
as joint obligors, with the word “seal” in brack- 
ets opposite the name of each, nothing else 
appearing, this would repel the three-year stat- 
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ute of limitations, as sealed instruments 

against principals are not barred until lapse of 
10 years. Lee v. Chamblee, 223 N.C. 146, 25 
S.E.2d 433 (1943). 
Where the contract sued upon was an origi- 

nal agreement executed on an independent 
consideration and the defendant promisor was 
a principal, the 10-year statute of limitations 
was controlling. New Amsterdam Cas. Co. v. 
Waller, 233 N.C. 536, 64 S.E.2d 826 (1951). 
Where contract for the management and di- 

vision of profits of a business was held to be an 
instrument as that term is used in subdivision 
(2) of this section, and there was no ambiguity 
in the wording of the contract as to the intent of 
the parties that it be under their respective 
seals, plaintiff’s right to bring his action was 
governed by the provisions of this section, not 
§ 1-52. Hutchinson v. Hutchinson, 49 N.C. App. 
687, 272 S.E.2d 146 (1980). 
A bond for the payment of money exe- 

cuted prior to this section by the principal 
and his sureties was exempted from the opera- 
tion of the statute of limitations as contained in 
this section. Knight v. Braswell, 70 N.C. 709 
(1874). 
“Declaration of Covenants and Restric- 

tions” for condominium project, which con- 
tained several restrictive covenants including 
defendant’s covenant to pay annual, per-unit: 
maintenance assessments, while technically 
not a deed, did affect an interest in land and, by 
its very nature, evidenced an intention that it 
constitute an instrument under seal subject to 
10-year statute of limitations. Dunes South 
Homeowners Ass’n v. First Flight Bldrs., Inc., 
341 N.C. 125, 459 S.E.2d 477 (1995). 
Corporate Seal. — The fact that a corporate 

seal was impressed on a contract, without 
more, is not sufficient to convert the contract 
into a sealed instrument, i.e., specialty. Square 
D Co. v. C.J. Kern Contractors, 314 N.C. 423, 
334 S.E.2d 63 (1985). 

The question to be answered in order to 
determine whether a corporate seal transforms 
a party’s contract into a sealed instrument, i.e., 
a specialty, is whether the body of the contract 
contains any language that indicates that the 
parties intended that the instrument be a spe- 
cialty or whether extrinsic evidence would dem- 
onstrate such an intention. Square D Co. v. C.J. 
Kern Contractors, 314 N.C. 423, 334 S.E.2d 63 
(1985). 
Absent any evidence that would tend to indi- 

cate that the parties intended that construction 
contract to which corporate seal of contractor 
had been affixed was to be a sealed instrument, 
the contract was not a specialty and the 10-year 
period of limitation contained within subdivi- 
sion (2) would be inapplicable to plaintiff’s 
action for breach of same. Square D Co. v. Cu. 
Kern Contractors, 314 N.C. 423, 334 S.E.2d 63 
(1985). 
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A corporation may adopt a seal different 
from its corporate seal for a special occasion. 
Central Sys. v. General Heating & Air Condi- 
tioning Co., 48 N.C. App. 198, 268 S.E.2d 822, 
cert. denied, 301 N.C. 400, 273 S.E.2d 445 
(1980). 

B. Counterclaims. 

Purpose of 1969 Amendment. — The 1969 
amendment, allowing persons sued under 
sealed instruments to assert any claims or 
defenses they might have by joinder of third 
parties as allowable under the Rules of Civil 
Procedure (§ 1A-1), even though those claims 
might otherwise be barred by other limiting 
statutes, ameliorated the potential for harsh 
results in the situation where a financial insti- 
tution could wait to sue for deficiency after 
repossession and sale of collateral security un- 
til after the buyer’s rights of action against 
sellers for any breach of warranty were barred. 
The potential for abuse of the 10-year limita- 
tion was apparent in the situation where sell- 
ers and lenders were closely or inseparably 
related; the legislature chose to remedy this 
problem, not by reducing the length of time in 
which a lender or his assignee could sue on a 
sealed purchase money security agreement, but 
by increasing the period of time in which a 
buyer so sued could assert claims against his 
seller for breach, so that the time available to 
parties for either type of action is equal and 
concurrent when the holder of security interest 
sues first. North Carolina Natl Bank v. 
‘Holshouser, 38 N.C. App. 165, 247 S.E.2d 645 
(1978). 

Failure to denominate a claim as a coun- 
terclaim does not preclude its treatment 
as such. Patterson v. DAC Corp., 66 N:C. App. 
110, 310 S.E.2d 783 (1984). 
Counterclaim Under Truth-in-Lending 

Act. — In an action to recover under an install- 
ment sales contract, subdivision (2) of this 
section cannot be utilized to allow a counter- 
claim under the Federal Truth-in-Lending Act, 
15 U.S.C. 1601, after the one-year limitation on 
actions under 15 U.S.C. 1640(e) has expired, 
since it is inconsistent with the new amend- 
ment to the federal act, 15 U.S.C. 1681. Ken-Lu 
Enters., Inc. v. Neal, 29 N.C. App. 78, 223 
S.E.2d 831, cert. denied, 290 N.C. 308, 225 
S.E.2d 829, cert. denied, 429 U.S. 1002, 97 S. 
Ct. 533, 50 L. Ed. 2d 614 (1976). 

V. MORTGAGE FORECLOSURE. 

This section is the only limitation upon 
mortgagee’s right of action for foreclosure 
or sale. Parker v. Banks, 79 N.C. 480 (1878). 
Prerequisites to Bar. — In order to bar an 

action for relief under this section, two things 
must occur, namely, the lapse of 10 years after 
the forfeiture or after the power of sale became 
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absolute or after the last payment, and the 
possession of the mortgagor during that period. 
Woodlief v. Wester, 136 N.C. 162, 48 S.E. 578 
(1904); Ownbey v. Parkway Properties, Inc., 
222 N.C. 54, 21 S.E.2d 900 (1942). 

In order for a foreclosure to be barred under 
this section, two events must occur: (1) The 

lapse of 10 years after the forfeiture or after the 
power of sale became absolute or after the last 
payment, and (2) the possession of the mort- 
gagor during the entire 10-year period. These 
two requirements must be coexistent. In addi- 
tion, possession for the 10-year period must be 
actual possession. In re Lake Townsend Avia- 
tion, Inc., 87 N.C. App. 481, 361 S.E.2d 409 
(1987), cert. denied, 321 N.C. 473, 364 S.E.2d 
922 (1988). 
Constructive Possession Not Intended. 

— It is impossible to suppose that the legisla- 
ture intended a constructive possession, for the 
“mortgagor or grantor” could never have such 
possession as against a mortgagee. The latter 
has the right of possession by construction of 
law, as he has the legal title, and if a construc- 
tive possession was intended, there was no use 
in requiring possession at all, as if neither 
party was in actual possession, the constructive 
possession would always be in the mortgagee. 
Dobbs v. Gullidge, 20 N.C. 197 (1838); Williams 
v. Wallace, 78 N.C. 354 (1878); London v. Bear, 
84 N.C. 266 (1881); Deming v. Gainey, 95 N.C. 
528 (1886); Simmons v. Ballard, 102 N.C. 105, 9 
S.E. 495 (1889); Woodlief v. Wester, 136 N.C. 
162, 48 S.E. 578 (1904); Ownbey v. Parkway 
Properties, Inc., 222 N.C. 54, 21 S.E.2d 900 
(1942). 
Where there is no possession by either 

party, there can be no running of the stat- 
ute, and § 1-56 would not apply in such a case. 
Woodlief v. Wester, 136 N.C. 162, 48 S.E. 578 

(1904). 
Actual possession of the life tenant does 

not inure to the remainderman. Thus, dur- 

ing the continuance of the life estate the 
remainderman cannot avail himself of that 
actual possession as against one who holds a 
mortgage on his interest for the purpose of 
barring his right under the mortgage. Malloy v. 
Bruden, 86 N.C. 251 (1882); Woodlief v. Wester, 
136 N.C. 162, 48 S.E. 578 (1904). 
Where a remainderman, not being in posses- 

sion, executes a mortgage, the foreclosure of the 
mortgage is not barred after 10 years from the 
forfeiture thereof or from the last payment, 
such action being brought within 10 years from 
the time of the acquisition of the possession by 
the remainderman. Woodlief v. Wester, 136 
N.C. 162, 48 S.E. 578 (1904). 
When Holding of Mortgagor Becomes 

Adverse. — When the mortgagor of property is 
left in possession, he or his vendee holds it for 
the mortgagee, and his possession does not 
become adverse so as to set the statute in 
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motion until the condition is broken. Woody v. 
Jones, 113 N.C. 253, 18 S.E. 205 (1893). 

For cases decided under § 1-56, holding 
that a party who remains in possession is 
not barred of any equity by lapse of time, 
and that the statute runs only where the other 
party has had possession, see Stith v. McKee, 
87 N.C. 389 (1882); Mask v. Tiller, 89 N.C. 423 
(1883); Thornburg v. Mastin, 93 N.C. 258 

(1885); Norton v. McDevit, 122 N.C. 755, 122 
N.C. 756, 30 S.E. 24, 30 S.E. 24 (1898). See also, 
Menzel v. Hinton, 132 N.C. 660, 44 S.E. 385, 95 
Am. St. R. 647 (1903), explained in Woodlief v. 
Wester, 136 N.C. 162, 48 S.E. 578 (1904). 
Extent of Protection Offered by Subdivi- 

sion (3). — The protection offered by subdivi- 
sion (3) of this section is not limited to the 
original mortgagor or grantor, but also extends 
to subsequent purchasers. In re Lake Townsend 
Aviation, Inc., 87 N.C. App. 481, 361 S.E.2d 409 
(1987), cert. denied, 321 N.C. 473, 364 S.E.2d 
922 (1988). 
Subdivision (3) Inapplicable to 

Executory Contracts. — While the relation of 
vendor and vendee is in many respects similar 
to that existing between mortgagor and mort- 
gagee, subdivision (3) of this section does not 
embrace actions arising out of executory con- 
tracts for sales of land. Overman v. Jackson, 
104 N.C. 4, 10 S.E. 87 (1889). 
Running of Statute. — Where note holder 

did not accelerate the maturity of the note even 
though he could have, the statute of limitations 
did not begin to run until the day the last 
payment on the note was due. In re Lake 
Townsend Aviation, Inc., 87 N.C. App. 481, 361 
S.E.2d 409 (1987), cert. denied, 321 N.C. 473, 
364 S.E.2d 922 (1988). 

Institution of suit to foreclose by mort- 
gagee in possession tolls operation of this 
section, and the right of the mortgagor to 
demand an accounting for the rents and profits 
is not barred during the pendency of the fore- 
closure suit. Anderson v. Moore, 233 N.C. 299, 
63 S.E.2d 641 (1951). 
Absence from State as Suspending Sec- 

tion. — An action to foreclose a mortgage 
comes within the purview of § 1-21, and ab- 
sence of the mortgagor from the State suspends 
the running of the statute. Love v. West, 169 
N.C. 18, 84 S.E. 1048 (1915). 

Effect of Bar of Debt upon Foreclosure. 
— The fact that a note is barred by the three- 
year statute does not prevent the mortgagee 
from foreclosing his mortgage securing it, this 
section being applicable. Jenkins v. Griffin, 175 
N.C. 184, 95 S.E. 166 (1918). See also, Capehart 
v. Dettrick, 91 N.C. 344 (1884). 

Although an action upon the debt secured by 
a mortgage may be barred by the lapse of time, 
the remedy appertaining to the security may be 
enforced. Overman v. Jackson, 104 N.C. 4, 10 
S.E. 87 (1889). 
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Where a note has not been barred, fore- 
closure of a deed in trust securing it may 
be ordered. Geitner v. Jones, 176 N.C. 542, 97 
S.E. 494 (1918). 
A mortgage is an incident of the note it 

secures, and the statute of limitations will not 
run against its foreclosure when it has not run 
against the note. Humphrey v. Stephens, 191 
N.C. 101,131 S.E. 383 (1926). 
Action to Recover Debt Not Barred by 

Subdivision (3). — Subdivision (3) of this 
section only bars an action to foreclose the 
mortgage, and does not bar an action to recover 
the debt secured by the mortgage. Fraser v. 
Bean, 96 N.C. 327, 2 S.E. 159 (1887). 

For cases holding that subdivision (3) is 
not applicable to powers of sale, see Menzel 
v. Hinton, 132 N.C. 660, 44 S.E. 385, 95 Am. St. 
R. 647 (1903); Cone v. Hyatt, 182 N.C. 810, 44 
S.E. 678 (1903); Miller v. Coxe, 133 N.C. 578, 45 
S.E. 940 (1903); Woodlief v. Wester, 136 N.C. 
162, 48 S.E. 578 (1904); Spain v. Hines, 214 
N.C. 4382, 200 S.E. 25 (1938). But see § 45- 
ON Ae 
As to the bar now obtaining against 

exercise of a power of sale when foreclo- 
sure is barred, pursuant to § 45-21.12 (for- 
merly § 45-26), see Jenkins v. Griffin, 175 N.C. 
184, 95 S.E. 166 (1918); Humphrey v. Stephens, 
191 N.C. 101, 131 S.E. 383 (1926). 

Effect of Payment of Interest. — This 
section will not bar foreclosure on a deed of 
trust when, although the debt was due more 
than 10 years ago, interest has been paid on the 
debt within 10 years. Dixie Grocery Co. v. 
Hoyle, 204 N.C. 109, 167 S.E. 469 (1938). 

Effect of Partial Payment. — Payment on 
a bond secured by a mortgage before it goes out 
of date and within 10 years before suit is 
brought will prevent the bar of the statute of 
limitations, and a purchaser of the land at a 
mortgage sale will not be barred. Williams v. 
Kerr, 113 N.C. 306, 18 S.E. 501 (1893). 
Where partial payment is made on a note 

secured by a deed of trust, action to foreclose 
the instrument is not barred until 10 years 
from date of such payment. Smith v. Davis, 228 
N.C. 172, 45 S.E.2d 51, 174 A.L.R. 6438 (1947). 

Part payment operating to start the running 
of the statute of limitations anew against the 
right of action to foreclose a mortgage or deed of 
trust is any payment on the debt secured by the 
instrument, and the action to foreclose is not 
barred within 10 years from such payment, 
notwithstanding that the part payment is ap- 
plied to only one of the notes secured, resulting 
in the bar of the statute as to an action on the 
other note. Demai v. Tart, 221 N.C. 106, 19 
S.E.2d 130 (1942). 
Where a surety executes a mortgage on 

his own land, an action to foreclose the same 
is not barred until the expiration of 10 years. 
Miller v. Coxe, 133 N.C. 578, 45 S.E. 940 (19083). 
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Foreclosure Held Only Remedy in Ab- 
sence of Signed Note. — Where plaintiff did 
not sign note and was not bound thereby, hav- 
ing executed only a deed of trust on her land as 
additional security for the debt, in the event of 
default in payment foreclosure of the deed of 
trust was the only action maintainable against 
her. This section, therefore, prescribed the time 
within which an action might be brought. 
Carter v. Bost, 209 N.C. 830, 184 S.E. 817 
(1936). 

Sale While Foreclosure Suit Was Pend- 
ing. — Where a suit to foreclose a duly regis- 
tered deed of trust was instituted prior to the 
bar of this section against the trustee, the 
cestuis and the assigns of the cestuis, and while 
the suit was pending but after expiration of the 
10-year period prescribed by statute, the as- 
signs of the cestuis sold the property, and upon 
discovering the transfer plaintiff had the pur- 
chasers made parties, the purchasers were 
chargeable with notice of the suit and acquired 
only that interest which their grantors then 
had, and they could not assert the bar of the 
statute. Massachusetts Bonding & Ins. Co. v. 
Knox, 220 N.C. 725, 18 S.E.2d 436, 138 A.L.R. 
1438 (1942). 
Relationship of Mortgagor and Mort- 

gagee Established by Consent Judgment. 
— A consent judgment providing that defen- 
dant had an equity to redeem the land upon 
payment of a certain sum on or before a certain 
day, and that if this payment was timely made 
plaintiff would convey said land to defendant, 
but that in case of failure to pay within the time 
limited, defendant would stand absolutely de- 
barred and foreclosed of and from any and all 
equity or other estate, established relationship 
of mortgagor and mortgagee, and .notwith- 
standing the provision of strict foreclosure that 
relationship continued to exist after the day of 
forfeiture, so that under subdivision (3) of this 
section 10 years’ possession by defendant, after 
default, barred plaintiff. Bunn v. Braswell, 139 
N.C. 135, 51 S.E. 927 (1905). 
Remedy of Mortgagor for Sale Under 

Barred Mortgage. — A sale under a mortgage 
barred by the statute would carry no title to the 
purchaser. The mortgagor, being in possession, 
would have a full defense to an action for 
ejectment when brought by the purchaser. 
Capehart v. Biggs & Co., 77 N.C. 261 (1877); 
Fox v. Kline, 85 N.C. 173 (1881); Hutaff v. 
Adrian, 112 N.C. 259, 17 S.E. 78 (1893). 
Where a mortgagor in possession had a full 

defense to an action for ejectment brought by a 
purchaser at a sale under a mortgage barred by 
the statute of limitations, the court would not 
interfere by injunction to prevent a sale threat- 
ened by the mortgagee; however, it would be 
otherwise if there were a contest as to the 
amount due under the mortgage. Hutaff v. 
Adrian, 112 N.C. 259, 17 S.E. 78 (1893). 
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Section Must Be Specifically Pleaded. — 
In an action to foreclose a mortgage, the 10- 
year statute of limitations must be specially 
pleaded. Stancill v. Spain, 133 N.C. 76, 45 S.E. 
466 (1903). 
Power of Grantees to Plead. — In a fore- 

closure action, the grantees of a mortgagor are 
entitled to plead the statute of limitations. 
Stancill v. Spain, 183 N.C. 76, 45 S.E. 466 

(1903). 
As to prior law, see Pemberton v. Simmons, 

100 N.C. 316, 6 S.E. 122 (1888). 

VI. REDEMPTION OF MORTGAGES. 

When Redemption Barred. — Where 
mortgagee has actual possession, either when 
the cause of action for redemption accrues or 
when he thereafter goes into and remains con- 
tinuously in such possession for more than 10 
years, before an action to redeem is com- 
menced, the statute of limitations, where 

pleaded and relied upon in the answer, is a 
complete defense. Bernhardt v. Hagamon, 144 

N.C. 526, 57 S.E. 222 (1907); Crews v. Crews, 
192 N.C. 679, 185 S.E. 784 (1926). 
Bar of Right to Redeem Bars Right to 

Accounting. — When the right to redeem is 
barred by this section, the right to enforce an 
accounting is likewise barred. Anderson v. 
Moore, 233 N.C. 299, 63 S.E.2d 641 (1951). 
As to necessity that possession be in the 

mortgagee, see Simmons v. Ballard, 102 N.C. 
105, 9 S.E. 495 (1889); Cauley v. Sutton, 150 
N.C. 327, 64 S.E. 3 (1909). 

It is not required that mortgagee’s pos- 
session be adverse in order to bar mortgag- 
or’s action in 10 years under this section. Crews 
v. Crews, 192 N.C. 679, 135 S.E. 784 (1926). 

But the possession required by this stat- 
ute must be actual and not merely construc- 
tive. Weathersbee v. Goodwin, 175 N.C. 234, 95 
S.E. 491 (1918); Stevens v. Turlington, 186 N.C. 
191, 119 S.E. 210 (1923); Crews v. Crews, 192 

N.C. 679, 185 S.E. 784 (1926). 
Possession presumed by virtue of § 1-42 

is not sufficient to meet the requirements of 
subdivision (4) of this section, for even if more 
than 10 years have passed since the cause of 
action accrued, an action for redemption under 
subdivision (4) is not barred unless the mort- 
gagee has during said time been in the actual 
possession of the land conveyed by the mort- 
gage. Simmons v. Ballard, 102 N.C. 105, 9 S.E. 
495 (1889); Cauley v. Sutton, 150 N.C. 327, 64 
S.E. 3 (1909); McNair v. Boyd, 163 N.C. 478, 79 
S.E. 966 (1913); Crews v. Crews, 192 N.C. 679, 
135 S.E. 784 (1926). 
Redemption of Mortgage Held Barred. 

— Where mortgagee had been in possession 
more than 30 years since execution of the 
mortgage, the right of redemption was barred. 
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Gray v. Williams, 180 N.C. 53, 40 S.E. 843 

(1902). 
Where, in accordance with agreement ex- 

pressed in instrument, mortgagee entered at 

once into possession of lands, mortgagor’s right 
for an accounting arose when the bond which 
the instrument secured had matured and re- 
mained unpaid; and his right of action and that 
of those claiming under him accrued then, and 
the mortgagor’s right of action was barred by a 
continued peaceful possession by the mort- 
gagee for 10 years therefrom. Section 1-42 did 
not apply. Crews v. Crews, 192 N.C. 679, 135 
S.E. 784 (1926). 
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Where mortgagee was permitted to remain in 
actual possession of mortgaged land, as mort- 
gagee, for a period of 10 years, and in the 
meantime the mortgage debt was not paid and 
no action to foreclose or redeem was instituted, 
title to the premises would be deemed to be in 
him, and the 10-year statute of limitations, if 
properly pleaded and relied upon, would be a 
complete defense to an action to redeem. Ander- 
son v. Moore, 233 N.C. 299, 63 S.E.2d 641 

(1951). 

§ 1-48: Transferred to § 1-54, subdivision (6), by Session Laws 1951, c. 837, 
PRIA 

§ 1-49. Seven years. 

Within seven years an action — 
(1) Repealed by Session Laws 1961, c. 115, s. 1. 
(2) By a creditor of a deceased person against his personal or real 

representative, within seven years next after the qualification of the 
executor or administrator and his making the advertisement required 
by law for creditors of the deceased to present their claims, where no 
personal service of such notice in writing is made upon the creditor. A 
creditor thus barred of a recovery against the representative of any 
principal debtor is also barred of a recovery against any surety to the 
debt. (C.C.P., s. 32; Code, s. 153; Rev., s. 392; C.S., s. 488; 1961, c. 115, 
s. 1.) 

Cross References. — As to notice to credi- 
tors of decedent, see § 28A-14-1 et seq. As to 
claims against estate, see § 28A-19-1 et seq. 

CASE NOTES 

Purpose of Section. — The present limita- 
tions in favor of estates of deceased persons are 
unconnected with assets and are intended to 
stimulate the vigilance of creditors and give 
repose to the estates of deceased debtors. 
Lawrence v. Norfleet, 90 N.C. 533 (1884). 

This section must be construed with § 1- 
52. Joyner v. Massey, 97 N.C. 148, 1 S.E. 702 
(1887). 
And with § 1-22. Redmond v. Pippen, 113 

N.C. 90, 18 S.E. 50 (1893). 
Statute as Absolute Bar. — After the time 

prescribed in this section, the statute is an 
absolute bar to creditors. Lawrence v. Norfleet, 
90 N.C. 533 (1884); Worthy v. McIntosh, 90 
N.C. 536 (1884). 
Regardless of Whether There Are Assets 

in Hands of Representatives. — This stat- 
ute is an absolute bar unless suit is brought 
within the time specified, whether or not there 
be assets in the hands of the representative. 

Lawrence v. Norfleet, 90 N.C. 533 (1884). 
This section contemplates claims upon 

which right of action had accrued at the 
time of qualification; as to those upon which 
the right of action subsequently accrues, the 
statute begins to run from the date of such 
accrual. Miller v. Shoaf, 110 N.C. 319, 14 S.E. 
800 (1892). 
The language of the statute is confined 

to actions by a creditor, whereas the duty to 
subject the land rests primarily on the personal 
representative. It would be anomalous to bar 
the creditor in seven years under this section 
and the personal representative in 10 years 
under § 1-56. Lee v. McKoy, 118 N.C. 518, 24 
S.E. 210 (1896). 

Section Applies to Actions Against Rep- 
resentatives. — This section applies to an 
action against a personal, and where necessary, 
the real representatives, to compel the perfor- 
mance of some right of which the debt itself is 
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the foundation. Lister v. Lister, 222 N.C. 555, 
24 S.E.2d 342 (1943). 

The statute was intended to be restricted to 
cases where the creditor’s action lies against 
the personal representative as such, e.g., the 
right to enforce specific performance or some 
lien or trust not covered by other provisions of 
the Code. Smith v. Brown, 101 N.C. 347, 7 S.E. 
890 (1888). 
Application of Section to Suit Between 

Administrators. — Where a suit is brought by 
one administrator against another, it must be 
commenced within seven years next after the 
right of action vests in the plaintiff under his 
appointment. Lawrence v. Norfleet, 90 N.C. 533 
(1884). 
Prerequisites to Running of Statute. — 

The mere lapse of seven years does not create 
the bar; it must be coupled with the advertise- 
ment, or personal notice, and when these have 
been made, the statute will begin to run from 
the date of the qualification of the executor or 
administrator. Love v. Ingram, 104 N.C. 600, 10 
S.E. 77 (1889). 

The executor or administrator must show 
that seven years have transpired after his qual- 
ification before commencement of the action, 
and that he has advertised as required by law. 
Without proof of the advertisement, the plea of 
the statute of limitations cannot avail him. Cox 
v. Cox, 84 N.C. 138 (1881). 
Time to Be Computed from Qualification 

of Representative. — While the advertise- 
ment is an indispensable prerequisite to the 
operation of the statute, it is incidental, and the 

‘time must be computed from qualification of 
the representative. Cox v. Cox, 84 N.C. 138 
(1881); Lawrence v. Norfleet, 90 N.C. 533 
(1884). 
Conditions Preventing Running of Stat- 

ute. — Nothing will defeat the operation of the 
statute except the disabilities mentioned in the 
Code or such fraud or other matter of equitable 
nature as would make it against conscience to 
rely on the statute. Syme v. Badger, 96 N.C. 
197, 2 S.E. 61 (1887), overruled on other 
grounds, Lee v. McKoy, 118 N.C. 518, 24 S.E. 
210 (1896). 
Pendency of Suit as Suspension of Stat- 

ute. — If an action is brought by a creditor 
against the personal representative of deceased 
debtor within seven years, etc., but by reason of 
delays the court’s judgment is not obtained 
until after seven years, the real representative 
is not protected by the statute of limitations 
when it is sought to subject the decedent’s lands 
to the payment of such debt. Lee v. McKoy, 118 
N.C. 518, 248S.E. 210 (1896), overruling Syme v. 
Badger, 96 N.C. 197, 2 S.E. 61 (1887) insofar as 
it holds to the contrary. See also, Smith v. 
Brown, 101 N.C. 347, 7 S.E. 890 (1888); 
Woodlief v. Bragg, 108 N.C. 571, 13 S.E. 211 
(1891). 
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Creditor Who Is Not Barred Against 
Representative Not Barred Against Land. 
— When creditor, seeking merely to collect his 
debt, is not barred as against the personal 
representative, he cannot be barred as against 
the land which that representative is to subject. 
The liability is that of the land, and not that of 
the heir as such. Lee v. McKoy, 118 N.C. 518, 24 

S.E. 210 (1896). 
Proceedings Which Were Not Barred 

Against Representative Not Barred 
Against Heirs. — Where proceedings against 
administratrix were instituted within the 
seven years after her qualification and making 
advertisement, though the heirs at law were 
not made parties to the proceedings until after 
the lapse of seven years, the proceedings, not 
being barred as to the personal representative, 
could not be barred as to the heirs at law by this 
section. Lee v. McKoy, 118 N.C. 518, 24 S.E. 210 

(1896). 
Necessity for Full Administration. — 

Creditors of a deceased person whose claims 
were due at the death of the debtor are barred 
after seven years next after letters are granted, 
provided the estate has been fully adminis- 
tered. Morris v. Syme, 88 N.C. 453 (1883). 
As to what must be pleaded and proved 

by the administrator, see Little v. Duncan, 89 
N.C. 416 (1883). 

Heirs as Parties. — In order to save circum- 
locution the heirs at law may be made parties 
to the proceedings against the personal repre- 
sentative. Lilly v. Wooley, 94 N.C. 412 (1886); 
Syme v. Badger, 96 N.C. 197, 2 S.E. 61 (1887), 
overruled on other grounds in Lee v. McKoy, 
118 N.C. 518, 24 S.E. 210 (1896); Brittain v. 
Dickson, 104 N.C. 547, 10 S.E. 701 (1889); Lee 
v. McKoy, 118 N.C. 518, 24 S.E. 210 (1896). 
Death of surety and lapse of time longer 

than that prescribed before qualification 
of personal representative did not suspend 
the operation of the statute, if during that time 
the wards could have proceeded against the 
guardian. Williams v. McNair, 98 N.C. 332, 4 
S.E. 131 (1887). 

Section Held Inapplicable. — This section 
did not apply to an action brought to obtain 
possession of land bought for plaintiff’s mother 
with plaintiff's money but conveyed to the 
former, the action being brought against the 
husband of the grantee after her death. Norton 
v. McDevit, 122 N.C. 755, 30 S.E. 24 (1898). 
Action Barred by Laches. — Where, in an 

action instituted 14 years after testator’s death, 
plaintiff claimed the proceeds of an insurance 
policy payable to testator’s estate, and con- 
tended that the policy was taken out by him to 
secure him for funds advanced to the testator, it 

was held that the rights of creditors having 
intervened, the record disclosed conduct on the 
part of the plaintiff barring the action for 
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laches. Strayhorn v. Aycock, 215 N.C. 43, 200 
S.E. 912 (1939): 
As to prior law, see Godley v. Taylor, 14 N.C. 

178 (1831); Cooper v. Cherry, 53 N.C. 323 
(1861); McKeithan v. McGill, 88 N.C. 517 

(1880); Morris v. Syme, 88 N.C. 453 (1883); 
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Syme v. Badger, 96 N.C. 197, 2 S.E. 61 (1887), 
overruled on other grounds, Lee v. McKoy, 118 
N.C. 518, 24 S.E. 210 (1896). 

Cited in Reid v. Bristol, 241 N.C. 699, 86 

S.E.2d 417 (1955). 

§ 1-50. Six years. 

(a) Within six years an action — 
(1) Repealed by Session Laws 1997-297, s. 1. 
(2) Against an executor, administrator, collector, or guardian on his 

official bond, within six years after the auditing of his final account by 
the proper officer, and the filing of the audited account as required by 
law. 

(3) For injury to any incorporeal hereditament. 
(4) Against a corporation, or the holder of a certificate or duplicate 

certificate of stock in the corporation, on account of any dividend, 
either a cash or stock dividend, paid or allotted by the corporation to 
the holder of the certificate or duplicate certificate of stock in the 
corporation. 

(5)a. No action to recover damages based upon or arising out of the 
defective or unsafe condition of an improvement to real property 
shall be brought more than six years from the later of the specific 
last act or omission of the defendant giving rise to the cause of 
action or substantial completion of the improvement. 

b. For purposes of this subdivision, an action based upon or arising 
out of the defective or unsafe condition of an improvement to real 
property includes: 
1. Actions to recover damages for breach of a contract to con- 
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struct or repair an improvement to real property; 
. Actions to recover damages for the negligent construction or 

repair of an improvement to real property; 
. Actions to recover damages for personal injury, death or 

damage to property; 
. Actions to recover damages for economic or monetary loss; 
Actions in contract or in tort or otherwise; 
Actions for contribution indemnification for damages sus- 
tained on account of an action described in this subdivision; 

Actions against a surety or guarantor of a defendant described 
in this subdivision; 

Actions brought against any current or prior owner of the real 
property or improvement, or against any other person having 
a current or prior interest therein; 

. Actions against any person furnishing materials, or against 
any person who develops real property or who performs or 
furnishes the design, plans, specifications, surveying, super- 
vision, testing or observation of construction, or construction 
of an improvement to real -property, or a repair to an 
improvement to real property. 

c. For purposes of this subdivision, “substantial completion” means 
that degree of completion of a project, improvement or specified 
area or portion thereof (in accordance with the contract, as 
modified by any change orders agreed to by the parties) upon 
attainment of which the owner can use the same for the purpose 
for which it was intended. The date of substantial completion may 
be established by written agreement. 
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d. The limitation prescribed by this subdivision shall not be asserted 
as a defense by any person in actual possession or control, as 
owner, tenant or otherwise, of the improvement at the time the 
defective or unsafe condition constitutes the proximate cause of 
the injury or death for which it is proposed to bring an action, in 
the event such person in actual possession or control either knew, 
or ought reasonably to have known, of the defective or unsafe 
condition. 

e. The limitation prescribed by this subdivision shall not be asserted 
as a defense by any person who shall have been guilty of fraud, or 
willful or wanton negligence in furnishing materials, in develop- 
ing real property, in performing or furnishing the design, plans, 
specifications, surveying, supervision, testing or observation of 
construction, or construction of an improvement to real property, 
or a repair to an improvement to real property, or to a surety or 
guarantor of any of the foregoing persons, or to any person who 
shall wrongfully conceal any such fraud, or willful or wanton 
negligence. 

f. This subdivision prescribes an outside limitation of six years from 
the later of the specific last act or omission or substantial 
completion, within which the limitations prescribed by G.S. 1-52 
and 1-53 continue to run. For purposes of the three-year limita- 
tion prescribed by G.S. 1-52, a cause of action based upon or 
arising out of the defective or unsafe condition of an improvement 
to real property shall not accrue until the injury, loss, defect or 
damage becomes apparent or ought reasonably to have become 
apparent to the claimant. However, as provided in this subdivi- 
sion, no action may be brought more than six years from the later 
of the specific last act or omission or substantial completion. 

g. The limitation prescribed by this subdivision shall apply to the 
exclusion of G.S. 1-15(c), G.S. 1-52(16) and G.S. 1-47(2). 

(6) No action for the recovery of damages for personal injury, death or 
damage to property based upon or arising out of any alleged defect or 
any failure in relation to a product shall be brought more than six 
years after the date of initial purchase for use or consumption. 

(7) Recodified as G.S. 1-47(6) by Session Laws 1995 (Regular Session, 
1996), c. 742, s. 1. 

(b) This section applies to actions brought by a private party and to actions 
brought by the State or a political subdivision of the State. (C.C.P., s. 33; Code, 
g.154;;Rev., 8? 393;>C.S.,.s.439; 1931, c. 169; 1963, c. 1030; 1979, c. 654, s. 2; 
1981, c. 644, s. 1; 1991, c. 268, s. 2; 1995, c. 291, s. 1; 1995 (Reg. Sess., 1996), 
c. 742, s. l(a); 1997-297, s. 1.) 

Cross References. — For three-year limita- 
tion applicable to actions upon the official bond 
of a public officer, see now § 1-52(1a). For 
three-year limitation applicable to actions 
against sureties of executors, etc., on their 
principal’s official bond, see § 1-52(6). As to 
bond of personal representative, see § 28A-8-1 
et seq. As to limitations period for unknown 
and certain other claims against a dissolved 
corporation, see § 55-14-07. As to product lia- 
bility actions, see § 99B-1 et seq. 

Editor’s Note. — Session Laws 1995, c. 291, 
s. 2, provides for the repeal of the common law 
doctrine of nullum tempus occurit regi for civil 
actions subject to this section brought by the 

State or political subdivisions of the State, and 
to actions brought by private parties. 

Legal Periodicals. — For survey of 1979 
commercial law, see 58 N.C.L. Rev. 1290 (1980). 

For article, “North Carolina’s New Products 

Liability Act: A Critical Analysis,” see 16 Wake 
Forest L. Rev. 171 (1980). 

For article discussing product liability as 
affected by statutes of repose, see 61 N.C.L. 
Rev. 33 (1982). 

For survey of 1982 law on civil procedure, see 
61 N.C.L. Rev. 991 (1983). 

For comment on the effect of Lamb vy. 
Wedgewood S. Corp., 308 N.C. 419, 302 S.E.2d 
868 (1983), on future cases determining the 
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constitutionality of subdivision (6) of this sec- 
tion, see 19 Wake Forest L. Rev. 1049 (1983). 

For note, “Wilder v. Amatex Corp.: A First 
Step Toward Ameliorating the Effect of Stat- 
utes of Repose on Plaintiffs with Delayed Man- 
ifestation Diseases,” see 64 N.C.L. Rev. 416 
(1986). 

For note on six year statutory bar to products 
lability actions, in light of Tetterton v. Long 
Manufacturing Co., 314 N.C. 44, 332 S.E.2d 67 
(1985), see 64 N.C.L. Rev. 1157 (1986). 

For survey of North Carolina construction 
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law, with particular reference to statutes of 
limitation and repose, see 21 Wake Forest L. 

Rev, 633 (1986). 
For survey, “Contract Warranties and Reme- 

dies: A Comprehensive Survey of the Creation, 
Modification and Exclusion of Contract War- 
ranties and Remedies for Attorneys and Con- 
tracting Professionals,” see 14 Campbell L. Rev. 
328 (1993). 

For note, “Do You Need ‘Will Insurance’? Let 

the Testator Beware — Hargett v. Holland,” see 
21 N.C,,Cent. L.J..353 (1995). 

CASE NOTES 

I. In General. 

II. Bonds of Executors, Administrators, Collectors or Guardians. 
III. Incorporeal Hereditaments. 
IV. Defective Condition of Improvements to Real Property. 
V. Defective Products. 

I. IN GENERAL. 

This section and § 1-15(c) are not uneon- : 

stitutional as being violative of the open 
courts provision of the State Constitution 
and the equal protection clauses of the state 
and federal Constitutions. Tetterton v. Long 

Mfg. Co., 314 N.C. 44, 332 S.E.2d 67 (1985); 
Square D Co. v. C.J. Kern Contractors, 314 N.C. 
423, 334 S.E.2d 63 (1985). 

Subdivision (6) does not grant “exclusive or 
separate emoluments or privileges” to the per- 
sons it protects in violation of N.C. Const., Art. 
I,§ 32. Tetterton v. Long Mfg. Co., 314 N.C. 44, 
332 S.E.2d 67 (1985). 

This section does not distinguish between 
manufacturers and retail sellers of products 
who are protected from liability beyond the 
six-year period of repose and does not violate ° - 
the equal protection clauses of the state or 
federal Constitutions. Tetterton v. Long Mfg. 
Co., 314 N.C. 44, 332 S.E.2d 67 (1985). 

This section must be affirmatively 
pleaded. Humble v. Mebane, 89 N.C. 410 
(1883). 
Burden on Plaintiff When Statute Is 

Pleaded. — Upon defendant’s plea of the stat- 
ute of limitations, the burden devolved upon 
plaintiffs to show that their action was not 
barred, but was instituted within the time 
permitted by statute. Bennett v. Anson Bank & 
Trust Co., 265 N.C. 148, 143 S.E.2d 312 (1965). 
As to the time for bringing actions on 

bonds under prior law, see Humble v. 
Mebane, 89 N.C. 410 (1888). 

Applied in Cole v. Cole, 633 F.2d 1083 (4th 
Cir. 1980); Martin v. Smith, 534 F. Supp. 804 
(W.D.N.C. 1982); Pangburn v. Saad, 73 N.C. 
App. 336, 326 S.H.2d 365 (1985); Oates v. Jag, 
Inc., 314 N.C. 276, 333 S.E.2d 222 (1985); 
Driver v. Burlington Aviation, Inc., 110 N.C. 

App. 519, 4380 S.E.2d 476 (1998). 
Quoted in Shuler v. Gaston County Dyeing 

Mach. Co., 30 N.C. App. 577, 227 S.E.2d 634 
(1976); North Carolina State Ports Auth. v. 
Lloyd A. Fry Roofing Co., 32 N.C. App. 400, 232 
S.E.2d 846 (1977). 

Stated in State ex rel. Williams v. Adams, 
288 N.C. 501, 219 S.E.2d 198 (1975). 

Cited in Commissioners of Moore County v. 
MacRae, 89 N.C. 95 (1883); J.G. Dudley Co. v. 
Commissioner, 298 F.2d 750 (4th Cir. 1962); 
Jewell v. Pricé, 264 N.C. 459, 142 S.E.2d 1 
(1965); Earls v. Link, Inc., 38 N.C. App. 204, 247 
S.E.2d 617 (1978); Feibus & Co. v. Godley 
Constr. Co., 44 N.C. App. 188, 260 S.E.2d 665 
(1979); Town of Scotland Neck v. Western Sur. 

Co., 46.N.C. App. 124, 264 S.E.2d 917 (1980); 
Moore v. Moody, 304 N.C. 719, 285 S.E.2d 811 
(1982); Tyson v. North Carolina Nat'l Bank, 305 
N.C. 136, 286 S.E.2d 561 (1982); Tetterton v. 
Long Mfg. Co., 67 N.C. App. 628, 313 S.E.2d 
250 (1984); Pembee Mfg. Corp. v. Cape Fear 
Constr. Co., 69 N.C. App. 505, 317 S.E.2d 41 
(1984); Lowe v. Tarble, 312 N.C. 467, 323 S.E.2d 
19 (1984); Black v. Littlejohn, 312 N.C. 626, 325 
S.E.2d 469 (1985); Terry’ v.. Pullman 
Trailmobile, 92 N.C. App. 687, 376 S.E.2d 47 
(1989); State ex rel. State Art Museum Bldg. 
Comm’n vy. Travelers Indem. Co., 111 N.C. App. 
330, 432 S.E.2d 419 (1993); Cage v. Colonial 
Bldg. Co, 111 N.C. App. 828, 433 S.E.2d 827 
(1993); Rudd v. Electrolux Corp., 982 F. Supp. 
355 (M.D.N.C. 1997). 

II. BONDS OF EXECUTORS, 
ADMINISTRATORS, 
COLLECTORS OR 
GUARDIANS. 

Purpose of Section. — This section is in- 
tended to limit the liability of executors, admin- 
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istrators, next of kin and heirs of decedents, 
and after reasonable time, to give quiet and 
repose to the estate of dead men. Andres v. 
Powell, 97 N.C. 155, 2 S.E. 235 (1887). 

This Section and §§ 1-52(6) and 1-56 Dis- 
tinguished. — Subdivision (2) of this section 
expressly applies to actions on the “official 
bond,” while § 1-52(6) applies to sureties only, 
and § 1-56, insofar as executors, administra- 
tors and guardians are concerned, is applicable 
only when there has been a settlement, either 
by acts of the parties or a decree of court. Woody 
v. Brooks, 102 N.C. 334, 9 S.E. 294 (1889). 
Persons Against Whom Section Is Abso- 

lute Bar. — An action must be brought against 
an executor or administrator by a creditor, 
legatee or next of kin of the decedent within six 
years after the filing of the final account, or it 
will be barred by the statute. Andres v. Powell, 
97 N.C. 155, 2 S.E. 235 (1887). See also, Spruill 
v. Sanderson, 79 N.C. 466 (1878); Vaughan v. 
Hines, 87 N.C. 445 (1882); Woody v. Brooks, 102 
N.C. 334, 9 S.E. 294 (1889). 

This statute protects the surety as well 
as the principal. Andres v. Powell, 97 N.C. 
155, 2 S.E. 235 (1887); Kennedy v. Cromwell, 
108 N.C. 1, 18 S.E. 185 (1891). 
Additional Protection of Sureties Under 

§ 1-52(6). — In addition to the protection of 
this section, the sureties on the bond are exon- 
erated unless action is brought within three 
years after breach of the bond under subdivi- 
sion (6) of § 1-52. Woody v. Brooks, 102 N.C. 
334, 9 S.E. 294 (1889). 
Where the cause of action against an execu- 

tor, administrator or guardian is for a breach of 
the bond, it is barred as to the sureties after 
three years from the breach complained of 
under subdivision (6) of § 1-52. Kennedy v. 
Cromwell, 108 N.C. 1, 13 S.E. 135 (1891). 
When Applicable to Action for Distribu- 

tive Shares. — The statute does not run in 
favor of administrators against the suit of the 
next of kin for their distributive shares, unless 
the action is on the bond to recover the amount 
of such share. Vaughan y. Hines, 87 N.C. 445 
(1882). See also, Woody v. Brooks, 102 N.C. 334, 
9 S.E. 294 (1889). 
When Applicable to Action for Balance 

Due. — No statute of limitations is a bar to an 
action to recover a balance admitted by a per- 
sonal representative to be due legatees or 
distributees on his final account, unless he can 
show that he has disposed of such balance in 
some way authorized by law, or unless three 
years have elapsed since a demand and refusal 
to pay such admitted balance. Woody v. Brooks, 
102 N.C. 334, 9 S.E. 294 (1889). 
The final account is the initial point at 

which the statute begins to run, to actions 
upon the bond for a breach of its obligations, 
but leaves the representative, in his fiduciary 
capacity, exposed to the demand of the fiduciary 
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or creditor, the latter losing his remedy under 
the condition set out in § 1-49. Woody v. 

Brooks, 102 N.C. 334, 9 S.E. 294 (1889). 
After the final account the statute runs 

against the next of kin, and an action against 
the administrator upon his official bond is 
barred after six years from the auditing of his 
final account. Andres v. Powell, 97 N.C. 155, 2 
S.E. 235 (1887). 
And until a final account is filed and 

audited there can be no bar; nor is there any 
as to a balance admitted to be due by such final 
account, unless the executor or administrator 

can show that he has disposed of it in some way 
authorized by law, or unless there has been a 
demand and a refusal to pay such admitted 
balance, in which case the action is barred in 

three years after such demand and refusal. 
Woody v. Brooks, 102 N.C. 334, 9 S.E. 294 
(1889). 

The bar is unavailable under this section 
unless there has been an account audited for 
the guardian, or unless there has been a lapse 
of three years from the breach of the bond in 
favor of the surety. Humble v. Mebane, 89 N.C. 
410 (1883). 
Action must be brought within six years 

after auditing and filing of the account. 
Woody v. Brooks, 102 N.C. 334, 9 S.E. 294 
(1889). 
As to effect of failure to make final set- 

tlement, see Self v. Shugart, 135 N.C. 185, 47 
S.E. 484 (1904). 

Significance of Demand Irrespective of 
Final Account. — Whether or not final ac- 
count is filed, if there is a demand and refusal 
the action is barred as to both the principal and 
sureties on the bond in three years under 
subdivision (6) of § 1-52. Kennedy v. Cromwell, 
108 N.C. 1, 18.8.E. 135 (1891). 
Action by ward against sureties on 

guardian’s bond is barred after three years 
from the time the ward becomes of age if the 
guardian makes no final settlement, and within 
six years if the guardian makes a final settle- 
ment. Self v. Shugart, 1385 N.C. 185, 47 S.E. 484 

(1904). 
Where there was no one in esse who 

could sue upon the bond from the death of 
the first administrator until the qualification of 
the administrator de bonis non, that time 
should not be counted in applying the statute of 
limitations in an action against the sureties. 
Brawley v. Brawley, 109 N.C. 524, 14 S.E. 738 
(1891). 
Action Not Barred. — An action against a 

guardian for failure to pay ward the balance of 
the estate due him after the ward attained his 
majority was not barred by the six-year statute 
of limitations where the guardian had not filed 
a final account as required under this section, 
the statute not applying to such action. State ex 
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rel. Finn v. Fountain, 205 N.C. 217, 171 S.E. 85 

(1933). 
Action Held Barred. — Where guardian 

qualified in July, 1872, his ward came of age the 
following September, and the guardian died 
without having settled his trust or making any 
of the returns required, when in 1887 the ward 
made a demand upon and brought suit against 
the sureties on the bond, it was held that his 
action was barred. Norman v. Walker, 101 N.C. 
24, 7S.E. 468 (1888). 
Where distributees, who until they became of 

age had a guardian, did not bring suit for an 
alleged balance due under testator’s will for 15 
years after the executor filed his final account, 
the action was barred by either this section or 
§ 1-56. Culp v. Lee, 109 N.C. 675, 14 S.E. 74 

(1891). 
Section Held Inapplicable. — Where an 

action was not brought upon official bond as 
administrator of the testator of the defendant, 

but it was brought to compel an account and 
settlement of the estate of the intestate of the 
plaintiff in his hands in his lifetime, defendant 
was a trustee of an express trust, and the 
statute of limitations did not apply. Woody v. 
Brooks, 102 N.C. 334, 9 S.E. 294 (1889). 

Il. INCORPOREAL HEREDITA- 
MENTS. 

Restrictive Covenant Governed by Sub- 
division (3). — An action to enforce a restric- 
tive covenant is governed by subdivision (3) of 
this section. A restrictive covenant is a servi- 
tude, commonly referred to as a negative ease- 
ment, and an easement is an incorporeal here- 
ditament. This section requires that an action 
for injury to any incorporeal hereditament be 
brought within six years. Hawthorne v. Realty 
Syndicate, Inc., 43 N.C. App. 436, 259 S.E.2d 
591 (1979), aff’d, 300 N.C. 660, 268 S.E.2d 494, 
rehearing denied, 301 N.C. 107, 273 S.E.2d 442 
(1980). 

Six year statute of limitations applies to a 
restrictive covenant as a contract under seal. 
Allen v. Sea Gate Ass’n, 119 N.C. App. 761, 460 
S.E.2d 197 (1995). 

In case involving residential restrictive cove- 
nant rather than an encroachment and/or pre- 
scriptive easement, the court applied six-year 
statute of limitations to bar case, rather than 
20 year “prescriptive period.” Karner v. Roy 
White Flowers, Inc., 184 N.C. App. 645, 518 
S.E.2d 563 (1999), rev'd, 351 N.C. 433, 527 
S.E.2d 40 (2000). 
Where the court found conflicting evidence as 

to whether plaintiffs were aware or should have 
reasonably been aware of the violation of resi- 
dential restrictive covenant, continually for six 
years, on three of four lots at issue, a directed 
verdict was inappropriate. Karner v. Roy White 
Flowers, Inc., 134 N.C. App. 645, 518 S.E.2d 
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563 (1999), rev’d, 351 N.C. 433, 527 S.E.2d 40 

(2000). 

IV. DEFECTIVE CONDITION OF 
IMPROVEMENTS TO REAL PROPERTY. 

Editor’s Note. — Many of the cases cited 
below were decided under subdivision (5) of this 
section as it read prior to the 1981 amendment. 

Constitutionality of Subdivision (5). — 
The class created by subdivision (5) of this 
section as it stood prior to the 1981 amendment 
had a rational basis, and such subdivision did 
not violate U.S. Const., Amend. XIV, or the law 
of the land clause of N.C. Const., Art. I, § 19. 
Lamb v. Wedgewood S. Corp., 55 N.C. App. 686, 
286 S.E.2d 876 (1982), modified and aff’d, 308 
N.C. 419, 302 S.E.2d 868 (1983). 

Subdivision (5) of this section as it read prior 
to the 1981 amendment did not impermissibly 
distinguish between architects, engineers, and 
contractors, who are protected from liability 
beyond the six-year period, and materialmen, 
suppliers, manufacturers and persons in actual 
possession and control of the property, who are 
not. Therefore, it did not violate the equal 
protection provisions of either the federal or 
State Constitutions. Lamb v. Wedgewood S. 
Corp., 308 N.C. 419, 302 S.E.2d 868 (1983). 

The legislature has not, in subdivision (5) of 
this section, absolutely abolished all claims 
against builders and designers arising out of 
improvements they built or designed. Rather, it 
has established a time period beyond which 
such claims may not be brought even if the 
injury giving rise to the claim does not occur 
until the time period has elapsed. This condi- 
tion to the legal cognizability of a claim does not 
violate the constitutional guarantee under N.C. 
Const., Art. I, § 18, that for every “injury done” 
there shall be a “remedy.” Lamb v. Wedgewood 
S. Corp., 308 N.C. 419, 302 S.E.2d 868 (1983). 

The classification under subdivision (5) of 
this section, as it read prior to the 1981 amend- 
ment, did not create a special emolument or 
privilege within the meaning of N.C. Const., 
Art. I, § 32. Lamb v. Wedgewood S. Corp., 308 
N.C. 419, 302 S.E.2d 868 (1983). 
Subdivision (5) is Substantive. — Subdi- 

vision (5) of this section, like many others 
enacted throughout the nation, is a statute of 
repose, which constitutes a substantive defini- 
tion of, rather than a procedural limitation on, 
rights. Lamb v. Wedgewood S. Corp., 308 N.C. 
419, 302 S.E.2d 868 (1983). 
Paragraph a of subdivision (5) of this section 

is substantive in nature and imposes, as a 
condition precedent to a cause of action, that 
plaintiff establish that the action is brought 
within six years of the completion of the im- 
provement or last negligent act of the defen- 
dant, whichever occurs later, even though the 
injury or damage may not have occurred before 
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the expiration of the time limitation. Sink v. 
Andrews, 81 N.C. App. 594, 344 S.E.2d 831 
(1986). 
Purpose of Subdivision (5). — Subdivision 

(5) of this section is designed to limit the 
potential liability of architects, contractors, and 
perhaps others in the construction industry for 
improvements made to real property. Lamb v. 
Wedgewood S. Corp., 308 N.C. 419, 302 S.E.2d 
868 (1983). 
Subdivision (5) of this section is to be 

interpreted in conjunction with § 1-52(5) 
so that both statutes may be given effect. Smith 
v. American Radiator & Std. San. Corp., 38 N.C. 
App. 457, 248 S.E.2d 462 (1978), cert. denied, 
296 N.C. 586, 254 S.E.2d 33 (1979), overruled 
on other grounds in Love v. Moore, 305 N.C. 
575, 291 S.E.2d 141 (1981). 
Subdivision (5) of this section provides 

an outside limit of six years from the bringing 
of an action coming within the terms thereof. 
Within that outside limit, § 1-52(5) continues 
to operate, and subdivision (5) of this section 
does not serve to extend the time for bringing 
an action otherwise barred by the three-year 
statute. Smith v. American Radiator & Std. 
San. Corp., 38 N.C. App. 457, 248 S.E.2d 462 
(1978), cert. denied, 296 N.C. 586, 254 S.E.2d 
33 (1979), overruled on other grounds in Love v. 
Moore, 305 N.C. 575, 291 S.E.2d 141 (1982). 
Outside Limit of Six Years. — Subdivision 

(5) provides an outside limit of six years after 
the performance of construction services. 
Bonestell v. North Topsail Shores Condomini- 
ums, Inc., 103 N.C. App. 219, 405 S.E.2d 222 
(1991). 
A special provision for latent defects in sub- 

division (5) states explicitly that its limited 
discovery rule falls within the outside restric- 
tion of the six-year period. Bonestell v. North 
Topsail Shores Condominiums, Inc., 103 N.C. 
App. 219, 405 S.E.2d 222 (1991). 

Subdivision (5) was intended to apply to 
all actions against architects, and others 
therein described, where the plaintiff seeks 
damages resulting from the architect’s faulty 
design or supervision, whether those damages 
are sought merely to correct the defect or as a 
result of some further injury caused by the 
defect. Trustees of Rowan Technical College v. 
J. Hyatt Hammond Assocs., 313 N.C. 230, 328 
S.E.2d 274 (1985). 

Subdivision (5) of this section is a statute 
specifically applicable to architects and others 
who plan, design or supervise construction, or 
who construct improvements to real property; 

therefore it and not § 1-15(c) should govern a 

claim for breach of contract, breach of warran- 
ties, and negligence in failing to properly de- 
sign and construct buildings. Trustees of 
Rowan Technical College v. J. Hyatt Hammond 
Assocs., 313 N.C. 230, 328 S.E.2d 274 (1985). 
Meaning of “Last Act.” — Where defendant 
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substantially completed construction on house, 
the statute of repose began running, and sub- 
sequent repairs neither qualified as a “last act” 
under this section nor reset statute of repose. 
Monson v. Paramount Homes, Inc., 133 N.C. 

App. 235, 515 S.E.2d 445 (1999). 
“Substantial Completion” Defined. — 

Where house could be utilized for its intended 
purposes upon issuance of certificate of compli- 
ance, it was “substantially completed” for pur- 
poses of this section, even though seller/builder 
did not complete work designated on punch list 
for plaintiff/purchaser until many months later. 
Nolan v. Paramount Homes, Inc., 135 N.C. App. 
73, 518 S.E.2d 789 (1999): 
Remote Manufacturers. — If defendant 

were only a remote manufacturer whose mate- 
rials found their way to plaintiffs’ jobsite indi- 
rectly through the commerce stream, then de- 
fendant would not be a materialman and would 
not have furnished materials on the jobsite 
within the meaning of subsection (5)(b)(9), and 
the products lability, statute in subsection (6) 
would apply, rather than the real property 
improvement statute of repose. Forsyth Mem. 
Hosp. v. Armstrong World Indus., Inc., 336 N.C. 
438, 444 S.E.2d 423 (1994). 

Defendant was not a materialman for pur- 
poses of the statute of repose, subdivision 
(5)(b)(9), because plaintiff and defendant had 
no contract, and defendant’s only intent was 
that of a manufacturer, to place its product into 
the stream of commerce, without ever intend- 

ing that its product be particularly delivered to 
plaintiff. Forsyth Mem. Hosp. v. Armstrong 
World Indus., Inc., 122 N.C. App. 4138, 470 
S.E.2d 826 (1996). 
Where Court of Appeals and Supreme Court 

previously decided that the statute of repose 
governing action was found in subsection (5), 
trial court properly granted defendant sum- 
mary judgment where defendant produced evi- 
dence to show it was not a materialman. 
Forsyth Mem. Hosp. v. Armstrong World 
Indus., Inc., 122 N.C. App. 413, 470 S.E.2d 826 

(1996). 
Elements Required for Applicability of 

Subdivision (5) Prior to 1981 Amendment. 
— In order for subdivision (5) of this section, as 
it existed prior to the 1981 amendment, to 
apply, three circumstances had to exist: (1) The 
action had to be for recovery of damages to real 
or personal property; (2) The damages had to 
arise out of the defective and unsafe condition 
of an improvement to real property; and (3) The 
party sued must have been involved in the 
designing, planning or construction of the de- 
fective or unsafe improvement. Feibus & Co. v. 
Godley Constr. Co., 301 N.C. 294, 271 S.E.2d 
385 (1980), rehearing denied, 301 N.C. 727, 274 

S.E.2d 228 (1981). 
Subdivision (5) of this section is not a 

discovery statute but runs from the later of 
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the specific last act or omission of the defendant 
giving rise to the cause of action or substantial 
completion of the improvement. Barwick v. 
Celotex Corp., 736 F.2d 946 (4th Cir. 1984). 
Subdivision (5) of this section is a stat- 

ute of repose and not a statute of limitation. 
Olympic Prods. Co. v. Roof Systems, 79 N.C. 
App. 486, 339 S.E.2d 432, cert. denied and 
appeal dismissed, 316 N.C. 553, 344 S.E.2d 8 
(1986). 

Subdivision (5) of this section is a statute of 
repose which bars actions for personal injuries 
or property damages allegedly caused by de- 
fects in design, construction or repairs to real 
property unless the action is brought within six 
years from the completion of the work. Little v. 
National Servs. Indus., Inc., 79 N.C. App. 688, 
340 S.E.2d 510 (1986). 

Statute Runs from Date of Construction, 

Not Sale. — The real property improvements 
statute of repose designated by this section 
began to run the last day that defendant per- 
formed construction relating to the harm al- 
leged and not on the day of the sale, regardless 
of the later completion of items on a punch list. 
Nolan v. Paramount Homes, Inc., 1385 N.C. App. 
73, 518 S.E.2d 789 (1999). 
The injury contemplated by subdivision 

(5) of this section is obviously not the defective 
and unsafe condition itself; the statutory lan- 
guage indicates that the injury is something 
subsequent to and caused by the defective con- 
dition and must mean the temporal damage 
caused by the condition. Feibus & Co. v. Godley 
Constr. Co., 301 N.C. 294, 271 S.E.2d 385 
(1980), rehearing denied, 301 N.C. 727, 274 
S.E.2d 228 (1981). 
Subdivision (5) Not Applicable to Prop- 

erty Severed from Realty. — In an action by 
an insurer for damages for defendant’s alleged 
breach of warranty and negligent failure to 
properly repair a furnace transformer, where 
the transformer was not part of the realty at 
any time defendant was repairing it, but had 
been severed and removed from its plant by the 
insured and sent to defendant’s plant by rail- 
road flatcar for repair, subdivision (5) of this 
section clearly was not applicable. Employers 
Com. Union Co. of Am. v. Westinghouse Elec. 
Corp., 15 N.C. App. 406, 190 S.E.2d 364 (1972). 
As to nonapplicability of subdivision (5) 

to a simple breach of contract by defective 
performance, prior to the 1981 amend- 
ment, see North Carolina State Ports Auth. v. 
Lloyd A. Fry Roofing Co., 294 N.C. 73, 240 
S.E.2d 345 (1978). 
Continuing Duty to Inspect and Main- 

tain Premises. — Subsection (d) plainly ex- 
cludes from subsection (a) any person who is in 
possession or control of property at the time 
that person’s negligent conduct proximately 
causes injury or damage to the claimant; the 
purpose of the exclusion is to place a continuing 
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duty “to inspect and maintain premises” on 
persons who, after having constructed the prop- 
erty, remain in possession and control. Cage v. 
Colonial Bldg. Co., 337 N.C. 682, 448 S.E.2d 
115 (1994). 
Legislature intended, in subdivision (5), 

to benefit only those persons who were not 
in possession and control of the real property 
at the time the defective or unsafe condition of 
such improvement constituted the proximate 
cause of the injury or damage for which the 
action was brought. Hence, an action by owners 
in possession of real property against manufac- 
turer and contractor for negligent manufacture 
and installation of heating and cooling equip- 
ment on the real property is governed by § 1- 
52(5), the three-year statute of limitations, 
rather than by subdivision (5) of this section. 
Sellers v. Friedrich Refrigerators, Inc., 283 N.C. 
79, 194 S.E.2d 817 (1973), decided prior to 1981 
amendment. 

The legislature intended in subdivision (5) of 
this section to prohibit all claims and 
crossclaims against designers and builders filed 
beyond the six-year period even if these claims 
or crossclaims are filed by persons in possession 
and control. The second sentence is meant to 
preserve claims brought against persons in 
possession and control of an improvement to 
real property who might also have designed or 
built the improvement. If, of course, persons in 
possession and control neither designed nor 
built the improvement, then the first sentence 
would by its own terms have no application. 
Lamb v. Wedgewood S. Corp., 308 N.C. 419, 302 
S.E.2d 868 (1983). 

The purpose of the second sentence of subdi- 
vision (5) of this section is to preserve these 
kinds of claims by exempting them from the 
limiting period, since if those in possession and 
control also happen to have designed or built 
the improvement, a not uncommon occurrence, 

then claims against them brought beyond the 
limiting period would be barred were it not for 
the exclusionary sentence. Lamb v. Wedgewood 
S. Corp., 308 N.C. 419, 302 S.E.2d 868 (1983). 
The exception in paragraph (5)d, for 

owners and tenants is based on a contin- 
ued duty to inspect and maintain the pre- 
mises. Gillespie v. Coffey, 86 N.C. App. 97, 356 
S.E.2d 376 (1987). 

The exception found in subdivision (5)d is 
based on the continued duty of owners and 
tenants to inspect and maintain the premises. 
The exception indicates that the limited period 
of liability was not intended to apply to those in 
actual possession or control of the land if they 
knew or had reason to know of the defect. 
Wilson v. McLeod Oil Co., 327 N.C. 491, 398 
S.E.2d 586 (1990), rehearing denied, 328 N.C. 
336, 402 S.E.2d 844 (1991). 
Construction with Other Sections. — 

The terms of § 1-52(16) apply “unless other- 
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wise provided by statute”; therefore, since sub- 
section (5) is the statute of repose governing 
actions against a materialman arising out of 
improvement to real property, it applies to the 
exclusion of § 1-52(16). Forsyth Mem. Hosp. v. 
Armstrong World Indus., Inc., 336 N.C.: 438, 
444 §.E.2d 423 (1994). 

Section Held Inapplicable to Tenant’s 
Corporate Successor. — The six-year statute 
of limitations of this section did not apply to an 
action for fraud arising out of the collapse of the 
floor of a building, where the corporate tenant 
of the building merged into the successor cor- 
porate plaintiff after the building collapsed, 
since the plaintiff succeeded to the rights of the 
corporate tenant and thus was in actual posses- 
sion and control of the building as tenant at the 
time of the injury. Feibus & Co. v. Godley 
Constr. Co., 301 N.C. 294, 271 S.E.2d 385 
(1980), rehearing denied, 301 N.C. 727, 274 
S.E.2d 228 (1981), decided prior to 1981 amend- 
ment. 

Action Against Architect for Negligence 
Arising Out of Construction Project. — 
The effect of § 1-52(5) and former § 1-15(b) 

was that the date of the accrual of a cause of 
action against an architect for negligence aris- 
ing out of a construction project was deemed to 
be the date of discovery of the defective or 
unsafe condition of a structure, and that the 
action had to be brought within three years 
thereafter, and subdivision (5) of this section 
set an outside limit on the right to sue, requir- 
ing that the action be brought within six years 
after construction was completed, except that it 
‘was not applicable “to any person in actual 
possession and control as owner, tenant or 
otherwise, of the improvement at the time the 
defective and unsafe condition of such improve- 
ment constitutes the proximate cause of the 
injury for which it is proposed to bring an 
action.” Quail Hollow E. Condominium Ass'n v. 
Donald J. Scholz Co., 47 N.C. App. 518, 268 
S.E.2d 12, cert. denied, 301 N.C. 527, 273 
S.E.2d 454 (1980), decided prior to 1981 amend- 
ment. 

Subsequent purchaser of house can 
maintain action against original builder 
for negligent construction of the house, and 
such an action is governed by the time limita- 
tions set forth in subdivision (5) of this section. 
Evans v. Mitchell, 77 N.C. App. 598, 335 S.E.2d 
758 (1985), cert. denied, 316 N.C. 376, 342 
S.E.2d 893 (1986). 
Claim Against Third Party for Indemni- 

fication or Contribution. — The accrual date 
of original plaintiff’s claim determines which 
version of the statute of repose is applicable to 
the defendant’s claim for indemnification or 
contribution against a third party. New Bern 
Assocs. v. Celotex Corp., 87 N.C. App. 65, 359 
S.E.2d 481, cert. denied, 321 N.C. 297, 362 
S.E.2d 782 (1987). 

ART. 5. OTHER LIMITATIONS §1-50 

Chairlift as Improvement to Real Prop- 
erty. — As between owner and company which 
redesigned and repaired chairlift for recre- 
ational park, the chairlift would be treated as 
an “improvement to real property” and owner’s 
third-party action against the company for neg- 
ligence would be barred by this section. Little v. 
National Servs. Indus., Inc., 79 N.C. App. 688, 
340 S.E.2d 510 (1986). 

Installation of gasoline storage tanks 
was not an improvement to real property 

within the meaning of subdivision (5), where 
the intention of the contracting parties at the 
time of installation was that the tanks would 
remain personal property. Wilson v. McLeod Oil 
Co., 327 N.C. 491, 398 S.E.2d 586 (1990), re- 
hearing denied, 328 N.C. 336, 402 S.E.2d 844 

GL991». 
Statute of Repose No Defense. — Under 

subsection (5), no statute of repose may be 
asserted as a defense to a claim of willful and 
wanton misconduct. Forsyth Mem. Hosp. v. 
Armstrong World Indus., Inc., 386 N.C. 488, 
444 §.E.2d 423 (1994). 

Suit Against Builder Barred. — Suit 
against builder for faulty construction of house 
built in 1972 under subdivision (5) of this 
section as it read from 1963 through 1981 was 
barred in 1978. Evans v. Mitchell, 74 N.C. App. 
730, 329 S.E.2d 681, remanded for reconsider- 
ation in light of Oates v. Jag, Inc., 314 N.C. 276, 
300 9.4.20 222, at 314 N.C. 531, 335 8.B.2d 315 
(1985). 
Action Barred. — Action instituted on No- 

vember 6, 1984, arising out of a fire which 
occurred on March 28, 1983, at the plaintiff’s 
plant, allegedly caused by the explosion of a 
Sylvania 100-watt Metalarc lamp manufac- 
tured by one defendant, distributed by another, 
and installed as part of the plaintiff’s plant by 
third defendant, electrical subcontractor for 
fourth defendant, the general contractor, was 
barred by this section where construction of the 
plant was completed on or before April 30, 
1978. Cellu Prods. Co. v. G.T.E. Prods. Corp., 81 
N.C. App. 474, 344 S.E.2d 566 (1986). 

Plaintiff was barred by subdivision (5) from 
bringing action against city seeking damages 
for injuries suffered due to a fall at a restau- 
rant, based on plaintiff’s claim that remodeling 
of the restaurant entryway in May, 1979, did 
not meet the requirements of the North Caro- 
lina State Building Code, where the last act of 
defendant city occurred in May, 1979, when the 
building inspector approved the remodeling 
and concluded that the alterations to the res- 
taurant complied with the Building Code. 
Gillespie v. Coffey, 86 N.C. App. 97, 356 S.E.2d 
376 (1987). 
Where plaintiffs, in their complaint, never 

alleged wanton negligence or made any asser- 
tions of intentional wrongdoing, and plaintiffs’ 
claim was filed more than six years after defen- 
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dants completed improvements to the real 
property in question, subdivision (5) of this 
section barred the action. Duncan v. Ammons 
Constr. Co., 87 N.C. App. 597, 361 S.E.2d 906 

(1987). 
Because defendant’s conduct occurred more 

than six years before plaintiff brought her 
claim, the six-year statute of repose in subsec- 
tion (a) barred the claim. Cage v. Colonial Bldg. 
Co., 337 N.C. 682, 448 S.E.2d 115 (1994). 
Claim Not Barred. — Claim which arose 

after the 1981 amendment to subdivision (5) of 
this section, which eliminated claims involving 
willful or wanton negligence from the operation 
of subdivision (5), held not barred, even though 
more than six years had elapsed since the 
building in question had been constructed. 
Olympic Prods. Co. v. Roof Systems, 79 N.C. 
App. 436, 339 S.E.2d 432, cert. denied and 
appeal dismissed, 316 N.C. 553, 344 S.E.2d 8 

(1986). 
Estoppel from Raising Subdivision (5). 

— In case in which plaintiff and defendant had 
entered into extension agreements in which 
defendants agreed not to raise a defense based 
on any statute of limitations to a claim filed by 
any of the plaintiffs, defendants were estopped 
from raising subdivision (5) of this section in 
bar of plaintiffs’ action on two grounds: (1) 
having made representations upon which 
plaintiffs relied, defendants could not in good 
faith repudiate such representations to plain- 
tiffs’ detriment, and (2) having reaped the ben- 
efits from the extension agreements, defen- 
dants could not challenge the terms thereof. 
One N. McDowell Ass’n v. McDowell Dev. Co., 
98 N.C. App. 125, 389 S.E.2d 834 (1990), cert. 
denied, 327 N.C. 482, 395 S.E.2d 686, 395 
S.E.2d 687 (1990). 

V. DEFECTIVE PRODUCTS. 

Constitutionality of Subdivision (6). — 
Although the North Carolina Supreme Court 
has yet to address the validity of subdivision 
(6), it has addressed the validity of paragraph 
(5)a, a companion provision dealing with defec- 
tive or unsafe conditions resulting from an 
improvement to real property, and has found 
that statute valid (see Lamb v. Wedgewood S. 
Corp., 55 N.C. App. 686, 286 S.E.2d 876 (1982), 
modified and aff’d, 308 N.C. 419, 302 S.E.2d 
868 (1983)). In addition, Bolick v. American 
Barmag Corp., 306 N.C. 364, 293 S.E.2d 415 
(1982), by way of dicta, strongly indicated a 
similar result for subdivision (6). Brown v. GE 
Co., 584 F. Supp. 1305 (E.D.N.C. 1988), aff'd, 
733 F.2d 1085 (4th Cir. 1984). 

Subdivision (6) of this section is constitu- 
tional. Brown v. GE Co., 733 F.2d 1085 (4th Cir. 
1984), cert. denied, 469 U.S. 858, 105 S. Ct. 189, 
83 L. Ed. 2d 122 (1984); Colony Hill Condomin- 
ium I Ass’n v. Colony Co., 70 N.C. App. 390, 320 
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S.E.2d 273 (1984), cert. denied, 312 N.C. 796, 
39295 S.BE.2d 485 (1985); Davidson — v. 

Volkswagenwerk, 78 N.C. App. 193, 336 S.E.2d 
714 (1985), cert. denied, 316 N.C. 375, 342 
Siii2d 892 (1986); Davidson Vv. 
Volkswagenwerk, 78 N.C. App. 193, 336 S.E.2d 
714 (1985), cert. denied, 316 N.C. 375, 342 

S.E.2d 892 (1986). 
Power of Legislature. — That the legisla- 

ture has the authority to establish a condition 
precedent to what was originally a common-law 
cause of action is beyond question. The legisla- 
ture created just such a condition precedent in 
subdivision (6) of this section. Bolick v. Ameri- 
can Barmag Corp., 306 N.C. 364, 293 S.H.2d 
415 (1982). 

Legislative Intent. — Lam v. Wedgewood S. 
Corp., 308 N.C. 419, 302 S.E.2d 868 (1983), 
contains the correct interpretation of the legis- 
lature’s intent in enacting the 1963 version of 
subdivision (5) of this section. Starkey v. 
Cimarron Apts., Inc., 70 N.C. App. 772, 321 
S.E.2d 229 (1984), cert. denied, 312 N.C. 798, 
325 S.E.2d 633 (1985). 

The built-in “accrual” date language in sub- 
division (6) “initial purchase for use or con- 
sumption” is not unconstitutionally vague; the 
obvious intent of the legislature was to limit 
manufacturers’ liability after a certain period of 
years had elapsed from the date of initial pur- 
chase for use or consumption. Tetterton v. Long 
Mfg. Co., 314 N.C. 44, 332 S.E.2d 67 (1985). 

Subdivision (6) of this section is intended to 
be a substantive definition of rights which sets 
a fixed limit after the time of the product’s 
manufacture beyond which the seller will not 
be held liable. Davidson v. Volkswagenwerk, 78 
N.C. App. 1938, 336 S.E.2d 714 (1985), cert. 
denied, 316 N.C. 375, 342 S.E.2d 892 (1986). 

Public Policy. — As subdivision (6) of this 
section and § 1-52(16) make clear, the public 
policy of this State is to protect North Carolina 
manufacturers and designers as well as the 
North Carolina courts from stale claims based 
on injuries occurring long after the purchase of 
an allegedly defective product and long after a 
defendant participated in its manufacture or 
design. Boudreau v. Baughman, 86 N.C. App. 
165, 356 S.E.2d 907 (1987), rev’d in part, mod- 
ified and aff’d in part, 322 N.C. 331, 368 S.E.2d 
849 (1988). 
The North Carolina General Assembly 

intended to establish a fixed cut-off date to 
bar actions brought after six years involving an 
injury caused by a manufactured good. A defen- 
dant escapes liability if the action is not 
brought within the six-year window provided 
by subdivision (6) of this section. Lindsay v. 
Public Serv. Co., 725 F. Supp. 278 (W.D.N.C. 
1989), appeal dismissed, 732 F. Supp. 623 
(W.D.N.C. 1990). 
With No Exception for Failure to Warn. 

— The statute of repose in subdivision (6) of 
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this section, as incorporated into the North 
Carolina products liability statute, Chapter 
99B, anticipates that the statute includes any 
action brought for or on account of personal 
injury. Specifically, the statute includes those 
injuries caused by or resulting from a warning 
(or lack thereof). Thus, the statute of repose 
contains no exception for failure to warn. Lind- 
say v. Public Serv. Co., 725 F. Supp. 278 
(W.D.N.C. 1989), appeal dismissed, 732 F. 
Supp. 623 (W.D.N.C. 1990). 
Construction with Other Sections. — 

The clear and explicit intent of the legislature, 
as evidenced by the statutory language of the 
Products Liability Act itself, is to allow the 
statute of repose to be tolled if § 1-17 applies. 
Bryant v. Adams, 116 N.C. App. 448, 448 S.E.2d 
832 (1994), cert. denied, 339 N.C. 736, 454 
S.E.2d 647 (1995). 
Purpose of Subdivision (6). — Subdivision 

(6) of this section was enacted with Chapter 
99B to provide a period of limitations for ac- 
tions to which that Chapter applies. Bernick v. 
Jurden, 306 N.C. 435, 293 S.E.2d 405 (1982). 

Subdivision (6) excludes all actions brought 
after six years, whether these actions are first- 
party actions, cross-claims or counter-claims. 
Tetterton v. Long Mfg. Co., 314 N.C. 44, 332 
S.E.2d 67 (1985). 
Subdivision (6) of this section is in- 

tended to be a substantive definition of 
rights, as distinguished from a procedural lim- 
itation on the reniedy used to enforce rights. 
Bolick v. American Barmag Corp., 306 N.C. 
364, 293 S.E.2d 415 (1982). 

Statutes such as subdivision (6) of this sec- 
tion, running from a time other than accrual of 
an action, are substantive rather than proce- 
dural limitations. Bolick v. American Barmag 
Corp., 306 N.C. 364, 293 S.E.2d 415 (1982). 
Which Establishes an Outside Time 

Limit for Bringing Suit. — Subdivision (6) of 
this section does not extend the negligence 
statute of limitations from three to six years, 
but instead establishes an outside time limit for 
bringing a personal injury claim based upon a 
defective product. Bobbitt v. Tannewitz, 538 F. 
Supp. 654 (M.D.N.C. 1982). 
Subdivision (6) as Statute of Repose. — 

Although labeled a statute of limitations, sub- 
division (6) of this section is more properly 
referred to as a statute of repose, in that it 
places a cap or outer limit on the time period 
within which a products liability action may be 
brought, irrespective of when the claim ac- 
crues. Bernick v. Jurden, 306 N.C. 435, 293 
S.E.2d 405 (1982). 

Statutes such as subdivision (6) of this sec- 
tion have been denominated “statutes of re- 
pose” by commentators and practitioners be- 
cause they set a fixed limit after the time of the 
product’s manufacture, sale or delivery beyond 
which the seller will not be held liable. Bolick v. 

ART. 5. OTHER LIMITATIONS §1-50 

American Barmag Corp., 306 N.C. 364, 293 
S.E.2d 415 (1982); Boudreau v. Baughman, 322 
N.C. 331, 368 S.E.2d 849 (1988). 

Subdivision (6) of this section is not a statute 
of limitation but is instead merely a “statute of 
repose” that places an outer limit on the time 
period within which a products liability action 
may be brought. Smith v. Cessna Aircraft Co., 
571 F. Supp. 433 (M.D.N.C. 1983). 

Statutes such as subdivision (6) of this stat- 
ute have been denominated statutes of repose 
because they set a fixed limit after the time of 
the product’s manufacture, sale, or delivery 
beyond which a plaintiff’s claim will not be 
recognized. Boudreau v. Baughman, 322 N.C. 
331, 368 S.E.2d 849 (1988). 

Statutes of Repose and Statutes of Lim- 
itation Compared. — The term “statute of 
repose” is used to distinguish ordinary statutes 
of limitation from those that begin to run at a 
time unrelated to the traditional accrual of the 
cause of action. This distinction corresponds to 
the distinction between procedural and sub- 
stantive laws. Boudreau v. Baughman, 322 
N.C. 331, 368 S.E.2d 849 (1988). 

Ordinary statutes of limitation are clearly 
procedural, affecting only the remedy directly 
and not the right to recover. The statute of 
repose, on the other hand, acts as a condition 
precedent to the action itself. Boudreau v. 
Baughman, 322 N.C. 331, 368 S.E.2d 849 
(1988). 
Characterization of a statute of repose 

as a substantive definition of rights rather 
than a procedural limitation on the remedy 
used to enforce rights, holds true in the context 
of choice of law. When commencement of an 
action within a specified period is a condition 
precedent to relief, “the limitation period is 
considered to be so tied up with the underlying 
right that for choice of law purposes, the limi- 
tation clause is treated as a ‘substantive’ rule of 
law.” Boudreau v. Baughman, 322 N.C. 331, 368 
S.E.2d 849 (1988). 

Statute of Repose Cannot Be Impaired 
by Later Retroactive Statute. — Once the 
1963 version of this section barred the plain- 
tiffs’ suit, a subsequent statute could not revive 
it. A statute of repose, unlike an ordinary stat- 
ute of limitations, defines substantive rights to 
bring an action. Filing within the time limit 
prescribed is a condition precedent to bringing 
the action. Failure to file within that period 
gives the defendant a vested right not to be 
sued. Such a vested right cannot be impaired by 
the retroactive effect of a later statute. Colony 
Hill Condominium I Ass’n v. Colony Co., 70 
N.C. App. 390, 320 S.E.2d 273 (1984), cert. 
denied, 312 N.C. 796, 325 S.E.2d 485 (1985). 

In enacting subdivision (5) of this section, the 
Legislature defined a liability of limited dura- 
tion. Once the time limit on the plaintiffs’ cause 
of action expired, the defendants were effec- 
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tively “cleared” of any wrongdoing or obligation. 
If a court were to find that a later version of 
subdivision (5) of this section operates retro- 
spectively, then it must revive a liability al- 
ready extinguished, and not merely restore a 
lapsed remedy. Such a revival of the defen- 
dants’ liability to suit, long after they have been 
statutorily entitled to believe it does not exist, 
and have discarded evidence and lost touch 
with witnesses, would be so prejudicial as to 
deprive them of due process. Colony Hill Con- 
dominium I Ass’n v. Colony Co., 70 N.C. App. 
390, 320 S.E.2d 273 (1984), cert. denied, 312 
N.C. 796, 325 S.E.2d 485 (1985). 

Initial Purchase for Use. — Manufactur- 
er’s purchase of component parts for the pur- 
pose of assembly into drying ranges, like a 
dealer-distributor’s purchase of a product for 
the purpose of resale, was not the “initial pur- 
chase for use” within the meaning of subdivi- 
sion (6) of this section; plaintiff’s purchase of 
the drying ranges for the purpose of manufac- 
turing textiles was the “initial purchase for 
use” because manufacturing textiles was the 
ultimate or intended use of this product. 
Chicopee, Inc. v. Sims Metal Works, Inc., 98 
N.C. App. 423, 391 S.E.2d 211, cert. denied, 327 
N.C. 632, 395 S.E.2d 675 (1990). 

Filing within time limit prescribed by 
statute of repose is a condition precedent 
to bringing the action, and plaintiff’s failure to 
file within the prescribed time gives defendant 
a vested right not to be sued. Boudreau v. 
Baughman, 86 N.C. App. 165, 356 S.E.2d 907 
(1987), rev'd in part, modified and aff’d in part, 
322 N.C. 331, 368 S.E.2d 849 (1988). 
Choice of Law. — Statutes of repose are 

treated as substantive provisions for choice of 
law purposes. Boudreau v. Baughman, 322 N.C. 
331, 368 S.E.2d 849 (1988). 
Where defendant, a North Carolina 

brake manufacturer, initially distributed 
his product from North Carolina into Ken- 
tucky, and plaintiff’s injury as a result of a 
malfunction of brakes supplied by defendant 
took place in North Carolina, North Carolina 
law applied to plaintiff's breach of warranty 
claim. Mahoney v. Ronnie’s Road Serv., 122 
N.C. App. 150, 468 S.E.2d 279 (1996), aff’d per 
curiam, 345 N.C. 631, 481 S.E.2d 85 (1997). 

Multiplicity of Claims Covered. — The 
generality of the language in subdivision (6) of 
this section indicates that the Legislature in- 
tended to cover the multiplicity of claims that 
can arise out of a defective product. Colony Hill 
Condominium I Ass’n v. Colony Co., 70 N.C. 
App. 390, 320 S.E.2d 273 (1984), cert. denied, 
312 N.C. 796, 325 S.E.2d 485 (1985). 
Fraud Claim Arising from Express Rep- 

resentation That Plaintiff’s Interests 
Would Be Defended Held Not Barred. — 
The court erroneously dismissed plaintiffs’ 
fraud claim arising from defendant’s allegedly 
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express representation that it would defend 
plaintiffs’ interests; the bar evidenced by sub- 
division (6) was inapplicable to this particular 
fraud claim since plaintiffs alleged that they 
were injured by defendant’s intentionally de- 
ceptive express representation that defendant 
would provide counsel for them and since this 
representation was allegedly made irrespective 
of barred products liability claims. Brown v. 
Lumbermens Mut. Cas. Co., 90 N.C. App. 464, 
369 S.E.2d 367, cert. denied, 323 N.C. 363, 373 
S.E.2d 541 (1988). 
Claims Arising out of Disease. — This 

section, insofar as it constitutes a statute of 

repose, has no application to claims arising out 
of a disease. Silver v. Johns-Manville Corp., 789 
F.2d 1078 (4th Cir. 1986). 

This section did not bar plaintiff’s claim for 
damages for asbestosis, even though the prod- 
uct alleged to have given rise to the injury was 
purchased more than six years prior to the 
alleged onset of the disease. Hyer v, Pittsburgh 
Corning Corp., 790 F.2d 30 (4th Cir. 1986). 

Disease is not included within a statute of 
repose directed at personal injury claims unless 
the legislature expressly expands the statute’s 
language to include it. Gardner v. Asbestos 
Corp., 634 F. Supp. 609 (W.D.N.C. 1986). 
Where injury or death is alleged to have 

resulted from disease, the six-year statute of 
repose under this section is inapplicable. Guy v. 
E.I. DuPont De Nemours & Co., 792 F.2d 457 
(4th Cir. 1986). 
Asbestos-Related Claims. — Subdivision 

(6) does not bar action for wrongful death 
resulting from exposure to asbestos products 
brought pursuant to diversity jurisdiction. 
Burnette v. Nicolet, Inc., 818 F.2d 1098 (4th Cir. 
1986). ) 
Failure to Allege Viable Claim Under 

Chapter 99B. — Where plaintiffs sought re- 
covery for damages to a mobile home, a product 
manufactured by defendant, plaintiffs’ com- 
plaint did not allege a viable claim under Chap- 
ter 99B, and subdivision (6), the statute of 
limitations for product liability actions brought 
under Chapter 99B, was inapplicable. Reece v. 
Homette Corp., 110 N.C. App. 462, 429 S.E.2d 
768 (1993). 
Subdivision (6) Not Applicable to Claims 

Accruing Before October 1, 1979. — Since 
subdivision (6) of this section makes substan- 
tive changes in the law of products liability, it 
does not apply to claims arising before October 
1, 1979. Bernick v. Jurden, 306 N.C. 435, 293 
S.E.2d 405 (1982). 

Because subdivision (6) of this section is a 
substantive change in the conditions precedent 
to a cause of action, the legislature did not 
intend that subdivision (6) be retrospectively 
applied to causes of action that had accrued 
before its effective date of October 1, 1979. 
Bolick v. American Barmag Corp., 306 N.C. 
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364, 293 S.E.2d 415 (1982). 
Dismissal on Ground of Former § 1- 

15(b) Held Error. — In an action for tort and 
breach of warranties, trial court erred in dis- 
missing plaintiffs’ claims of negligence and 
strict liability instituted in 1979, for personal 
injuries allegedly caused by the defective con- 
dition of a vehicle purchased from defendant 
dealer, on the ground that the claims were 
barred by the three-year limitation of former 
§ 1-15(b), where plaintiffs alleged that the link 
between their physical injuries and gas fumes 
in the vehicle was not discovered until 1978, 
since the claim did not accrue until the injury 
was discovered or ought reasonably to have 
been discovered, and whether plaintiffs should 
have discovered the invasion of their legal 
rights prior to 1978 was a question for the jury. 
Gillespie v. American Motors Corp., 51 N.C. 
App. 535, 277 S.E.2d 100 (1981). 

Statute Held Applicable. — Raw material 
suppliers who sold resin to companies which 
manufactured the components of a plumbing 
system were remote manufacturers, and the 
six-year products liability statute of repose ap- 

§ 1-51. Five years. 

Within five years — 
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plied in a suit alleging that the plumbing sys- 
tem was defective. National Property Investors 
v. Shell Oil Co., 950 F. Supp. 710 (E.D.N.C. 
1996). 
Action Held Precluded. — Where date of 

initial purchase of Volkswagen bus whose lack 
of crashworthiness plaintiff alleged caused him 
serious personal injuries in an accident on 
March 24, 1983, was on or about September 4, 
1974, by its clear language, the North Carolina 
statute of repose, subdivision (6) of this section, 
precluded plaintiff’s action. Davidson vy. 
Volkswagenwerk, 78 N.C. App. 193, 336 S.E.2d 
714 (1985), cert. denied, 316 N.C. 375, 342 
S.E.2d 892 (1986). 
An employee’s products liability claim 

against the manufacturer of allegedly defective 
“flip fingers” used on a press brake was barred 
by this section, despite the employee’s claim 
that the suit was brought within the time 
allowed by § 1-52, where the flip fingers were 
installed more than six years before the em- 
ployee’s hand was injured while using the press 
brake. Vogl v. LVD Corp., 132 N.C. App. 797, 
514 S.E.2d 113 (1999). 

(1) No suit, action or proceeding shall be brought or maintained against a 
railroad company owning or operating a railroad for damages or 
compensation for right-of-way or use and occupancy of any lands by 
the company for use of its railroad unless the action or proceeding is 
commenced within five years after the lands have been entered upon 
for the purpose of constructing the road, or within two years after it is 
in operation. 

(2) No suit, action or proceeding shall be brought or maintained against a 
railroad company for damages caused by the construction of the road, 
or the repairs thereto, unless such suit, action or proceeding is 
commenced within five years after the cause of action accrues, and the 
jury shall assess the entire amount of damages which the party 
aggrieved is entitled to recover by reason of the trespass on his 
property. (1893, c. 152; 1895, c. 224; 1897, c. 339; Rev., s. 394; C.S., s. 
440.) 

Local Modification. — Burke: Pub. Loc., 
1925, c. 5385; Caldwell: Pub. Loc., 1927, c. 119; 
Haywood: Pub. Loc., 1923, c. 433; McDowell: 
Pub. Loc., 1925, c. 535; Mitchell, Yancey: Pub. 
Loc:; 1923) c. 433: 

Cross References. — As to limitation pe- 
riod for unknown and certain other claims 

against a dissolved corporation, see § 55-14-07. 
Legal Periodicals. — For comment, “Tak- 

ing Without Compensation: Measure of Perma- 
nent Damages Modified by Application of Lim- 
itation of Actions for Trespass,” see 20 Wake 
Forest L. Rev. 671 (1984). 

CASE NOTES 

Constitutionality. — This section is not 
violative of the equal protection clause of U.S. 
Const., Amend. XIV. Narron v. Wilmington & 
W.R.R., 122 N.C. 856, 29 S.E. 356 (1898). 

Power of Legislature. — The legislature 
may reduce or extend the time within which an 
action may be brought, subject to the restric- 
tion that when the limitation is shortened a 
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reasonable time must be given for the com- 
mencement of an action before the statute 
works a bar. Nichols v. Norfolk & C.R.R., 120 
N.C. 495, 26 S.E. 643 (1897). 
Actions Under This Section and § 1-52 

Distinguished. — In actions for damages 
against a railroad company arising from al- 
leged negligence with respect to its roadbed, 
this section applies as to injuries arising from 
the original and permanent construction of the 
road, properly maintained; but as to injuries 
arising from the negligent failure of defendant 
to properly maintain the road, such as keeping 
open culverts and the like, actions may be 
brought from time to time for the three years 
preceding institution of the action, as in ordi- 
nary cases of recurrent injury. Perry v. Norfolk 
S.R.R., 171 N.C. 38, 87 S.E. 948 (1916). 

This section does not apply to a suit 
begun before its passage. Nichols v. Norfolk 
& C.R.R., 120 N.C. 495, 26 S.E. 643 (1897); 
Harrell v.Nortolk, & -C.R.R.,. 122, N.C.:822, 29 

S.E. 56 (1898). 
This section has no application to an 

action in ejectment by the owner of the fee to 
recover that part of the right-of-way no longer 
used by the railroad company or its lessee for 
railroad purposes. Sparrow v. Dixie Leaf To- 
bacco Co., 232 N.C. 589, 61 S.E.2d 700 (1950). 

This section makes uniform the periods 
of limitation against railroad companies 
for damages or compensation for lands taken 
for rights-of-way or use and occupancy. Caro- 
lina & N.W. Ry. v. Piedmont Wagon & Mfg. Co., 
229 N.C. 695, 51 S.E.2d 301 (1949), discussed 
in 27 N.C.L. Rev. 579. 

Section Applies Only to Railroads. — 
This section in express terms applies only to 
actions against railroad companies, and the 
courts have no authority to extend its provi- 
sions to actions of a different character. Cherry 
v. Canal Co., 140 N.C. 422, 53 S.E. 138 (1906). 
And Is Inapplicable to Telegraph Com- 

panies. — The period of the acquisition by user 
for five years, allowed to railroad companies by 
this section, does not extend to telegraph com- 
panies. Teeter v. Postal Telegraph-Cable Co., 
172 N.C. 783, 90 S.E. 941 (1916). 

In case of railroads, the period within which 
actions for continuing trespasses may be 
brought has been reduced to five years, but 
there being no such statute in respect of tele- 
graph companies, the common-law period of 20 
years is required. Love v. Postal Telegraph- 
Cable Co., 221 N.C. 469, 20 S.E.2d 337 (1942). 
See also, Geer v. Durham Water Co., 127 N.C. 
349, 37 S.E. 474 (1900). 
When Statute Begins to Run — Gener- 

ally. — The statute begins to run from the date 
of the first substantial injury, Ridley v. Sea- 
board & R.R.R., 118 N.C. 996, 24 S.E. 730 
(1896); Beach v. Wilmington & W.R.R., 120 N.C. 
498, 26 S.E. 703 (1897); Stack v. Railroad, 139 
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N.C. 366, 51 S.E. 1024 (1905); Staton v. Atlantic 

C.L.R.R.,..147; N.C. 428,61 S.E. 455: (1908); 
Pickett v. Atlantic C.L.R.R., 153 N.C. 148, 69 
S.E. 8 (1910). 

The statute of limitations begins to run, in 
cases where the injury is continual and grad- 
ual, not necessarily from the construction of the 
road, but from the time when the first injury 
was sustained. This means, of course, the first 
substantial injury, as it would be a hardship to 
require a plaintiff to bring an action when his 
recovery would necessarily be merely nominal 
but yet would be a bar to any future action. 
Beach v. Wilmington & W.R.R., 120 N.C. 498, 
26 S.E. 7038 (1897). 
Under this section, actions for damages occa- 

sioned by the construction of railroads are to be 
commenced within five years after the cause of 
action occurs, and the jury shall assess the 
entire amount of damages suffered by the party 
aggrieved. The statute does not begin to run 
until the damage is done. Lassiter v. Norfolk & 
C.R.R., 126 N.C. 509, 36 S.E. 48 (1900). 
Same — Diversion of Water Caused by 

Insufficient Culvert. — This section did not 
apply to damages for the diversion of water 
from a lateral ditch along the roadbed of a 
railroad company, caused by an insufficient 
culvert to carry it under the roadbed, until the 
culvert became insufficient. Savage v. Norfolk 
S.R.R., 168 N.C. 241, 84 S.E. 292 (1915). 
Same — Damages Arising After Con- 

struction. — This section does not necessarily 
begin to run from the time the road or struc- 
tures were originally erected if thereafter 
changes have been made therein which caused 
appreciable and substantial damages to adjoin- 
ing lands. Barclift v. Norfolk S.R.R., 175 N.C. 
114, 95 S.E. 39 (1918). 
Same — Against Remainderman. — The 

right of action of a remainderman against a 
railroad to recover lands accrues upon the 
death of the life tenant. Young v. Atlantic 
C.L.R.R., 189 N.C. 238, 126 S.E. 600 (1925). 
Permanent Damages to Be Assessed. — 

The evident meaning of this section is that 
hereafter, in all actions against railroads for 
injuries from construction or repair of the road, 
the permanent damages must be assessed. 
Nichols v. Norfolk & C.R.R., 120 N.C. 495, 26 
S.E. 643 (1897). See also, Strickland v. 
Draughan, 91 N.C. 103 (1884); Beach v. 
Wilmington & W.R.R., 120 N.C. 498, 26 S.E. 
703 (1897). 

In actions brought for damages to crops and 
personal injuries, since the passage of this 
section, only permanent damages, i.e., damages 
once for all, can be recovered; and such actions 
are barred by the lapse of five years. Ridley v. 
Seaboard & R.R.R., 124 N.C. 34, 32 S.E. 325 
(1899). 

If the damage is in itself irreparable, or if it 
will probably recur from a given state of things 
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which the defendant refuses to change, and 
which the court from motives of public policy 
will not make him change, permanent damages 
are allowed as the only way of doing justice to 
the plaintiff, and at the same time preventing 
interminable litigation. Lassiter v. Norfolk & 
C.R.R., 126 N.C. 509, 36 S.E. 48 (1900). 

The assessment of “permanent damages” in a 
case against a railroad for injuries to land in 
the construction or repair of its roadbed is 
compulsory. Beasley v. Aberdeen & R.R.R., 147 
N.C. 362, 61 S.E. 453 (1908); Pickett v. Atlantic 
C.L.R.R., 153 N.C. 148, 69 S.E. 8 (1910). 
What Damages Contemplated by Sec- 

tion. — The damages to land caused by the 
building of a railroad and structures within 
contemplation of this section are the entire 
damages, past, present and prospective, includ- 
ing not only the depreciation of the land inci- 
dent to the trespass, but also the injury to 
growth of crops during the period covered by 
the inquiry to the time of trial, which may be 
assessed by the jury on separate issues as to 
each. Barclift v. Norfolk S.R.R., 175 N.C. 114, 
95 S.E. 39 (1918). 
Amount of Damages Recoverable. — The 

amount recoverable is not the estimated sum of 
all future damages expected to result from a 
continuing trespass, but rather, the damage 
done to the estate of the plaintiff by the appro- 
priation to the easemeit of so much of his land 
or such use thereof as may be necessary to the 
easement. Beach v. Wilmington & W.R.R., 120 
N.C. 498, 26 S.E. 703 (1897). 

This section does not profess to restrict the 
right of the plaintiff to compensation for the 
injury suffered. If the plaintiff is otherwise 
entitled to yearly damages, he can recover them 
in addition to the just compensation to which 
he is entitled for the value of the easement if it 
is conveyed to the defendant. While, if entitled 
thereto, he must recover them in the same 
action, they need not necessarily be submitted 
in the same issue. In fact, it is better to submit 
them in different issues, as they are distinct in 
principle. The one is compensation for a wrong, 
while the other is the conveyance of a right, as 
the allowance of permanent damages under 
this section is in effect the condemnation of 
land to the use of a statutory easement. 
Lassiter v. Norfolk & C.R.R., 126 N.C. 509, 36 
S.E. 48 (1900). 
Allowance of Interest. — It is within the 

power of the lower court to allow interest on the 
amount found, since the actual taking by the 
railroad company of the owner’s land for its 
right-of-way, as a part of the damages. 
Abernathy v. South & W. Ry., 159 N.C. 340, 74 
S.E. 890 (1912). 
Right of Railroad to Pay for Damages 

and Abate Cause of Injury. — Where rail- 
road is damaging plaintiff, but not perma- 
nently, and does not wish to acquire the ease- 
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ment under this section, it may pay for the 
damage done and then abate the cause of the 
injury, without being forced to purchase the 
easement under this section. Lassiter v. Norfolk 
& C.R.R., 126 N.C. 509, 36 S.E. 48 (1900). 
Damages for Permanent Ditch. — While 

a ditch is not necessarily a permanent struc- 
ture, ditches may be made permanent, as far as - 
plaintiff is concerned, by the refusal of defen- 
dant to change them; and in that event, if the 
court refuses to compel the abatement, it must 
award permanent damages. Such permanent 
damages represent the damage done to the 
estate of the plaintiff by the appropriation of 
the easement of so much of his land, or such use 

thereof, as may be necessary to the easement. 
As this, being the value of a right, is essentially 
distinct from damages for the perpetration of a 
wrong, they are cumulative and may both be 
recovered in the same action, as is clearly 
intended by the statute. Lassiter v. Norfolk & 
C.R.R., 126 N.C. 509, 36 S.E. 48 (1900). 
Recovery by Present Owner. — The 

present owner of land may recover of a railroad 
company, under the provisions of this section, 
the entire damages to his land caused by per- 
manent structures or proper permanent re- 

pairs of defendant, for a period of five years 
from the time when the structures or repairs 
caused substantial injury to the claimant’s 
land, unless a former owner, entitled thereto, 
had instituted an action therefor before his sale 
and conveyance of the land. Louisville & N.R.R. 
v. Nichols, 187 N.C. 153, 120 S.E. 819 (1924). 

Section Must Be Specially Pleaded by 
Railroad. — This section, with regard to 
bringing an action against a railroad for dam- 
ages for a right-of-way taken by it without 
condemning the same or acquiring the ease- 
ment by purchase, is a statute of limitation, 
and must be specially pleaded by the railroad 
company, if relied on; and it is not required of 
the owner to affirmatively show that he has 
commenced his action within the time specified, 
as it is not a condition annexed to his cause of 
action. Abernathy v. South & W. Ry., 159 N.C. 
340, 74 S.E. 890 (1912). 
Action Held Barred. — An action against a 

railroad company for damages caused to plain- 
tiff’s lands by an embankment built by defen- 
dant’s grantor, a railroad company, which at the 
time of its erection produced the same physical 
conditions, necessarily causing the same or 
substantial injury and interference on plain- 
tiff’s lands that existed since, was barred by the 
statute of limitations after five years. Campbell 
v. Raleigh & C.R.R., 159 N.C. 586, 75 S.E. 1105 
(1912). 
Action Not Barred. — An amendment to 

the complaint in an action against a railroad 
company to recover for crop damage caused by 
diversion of the natural flow of water, so as to 
allege permanent damages to the land, did not 
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add a new cause of action, but related only to 
the measure of damages arising from the in- 
jury; and this section would not bar the plaintiff 
by reason of the amendment alone. Pickett v. 
Atlantic C.L.R.R., 153 N.C. 148, 69 S.E. 8 
(1910). 
As to prior law, see Ridley v. Seaboard & 

R.R.R., 118 N.C. 996, 24 S.E. 730 (1896); Parker 
v. Norfolk & C.R.R., 119 N.C. 677, 25 S.E. 722 
(1896); Nichols v. Norfolk & C.R.R., 120 N.C. 
495, 26 S.E. 643 (1897); Harrell v. Norfolk & 
C.R.R., 122 N.C. 822, 29 S.E. 56 (1898); Ridley 

§ 1-52. Three years. 

Within three years an action — 
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v. Seaboard & R.R.R., 124 N.C. 34, 32 S.E. 325 

(1899). 
Applied in Owenby v. Louisville & N.R.R., 

165 N.C. 641, 81 S.E. 997 (1914); Poore v. 
Norfolk-Southern Ry., 30 N.C. App. 104, 226 
S.E.2d 170 (1976). 

Quoted in Blevins v. Northwest Carolina 
Utils., Inc., 209 N.C. 683, 184 S.E. 517 (1936). 

Cited in Staley v. Lingerfelt, 184 N.C. App. 
294, 517 S.E.2d 392 (1999), cert. denied, 351 
N.C. 109, 540 S.E.2d 367 (1999). 

(1) Upon a contract, obligation or liability arising out of a contract, 
express or implied, except those mentioned in the preceding sections 
or in G.S. 1-53(1). 

(la) Upon the official bond of a public officer. 
(2) Upon a liability created by statute, either state or federal, unless some 

other time is mentioned in the statute creating it. 
(3) For trespass upon real property. When the trespass is a continuing 

one, the action shall be commenced within three years from the 
original trespass, and not thereafter. 

(4) For taking, detaining, converting or injuring any goods or chattels, 
including action for their specific recovery. 

(5) For criminal conversation, or for any other injury to the person or 
rights of another, not arising on contract and not hereafter enumer- 
ated. 

(6) Against the sureties of any executor, administrator, collector or guard- 
ian on the official bond of their principal; within three years after the 
breach thereof complained of. 

(7) Against bail; within three years after judgment against the principal; 
but bail may discharge himself by a surrender of the principal, at any 
time before final judgment against the bail. 

(8) For fees due to a clerk, sheriff or other officer, by the judgment of a 
court; within three years from the rendition of the judgment, or the 
issuing of the last execution thereon. 

(9) For relief on the ground of fraud or mistake; the cause of action shall 
not be deemed to have accrued until the discovery by the aggrieved 
party of the facts constituting the fraud or mistake. 

(10) Repealed by Session Laws 1977, c. 886, s. 1. 
(11) For the recovery of any amount under and by virtue of the provisions 

of the Fair Labor Standards Act of 1938 and amendments thereto, 
said act being an act of Congress. 

(12) Upon a claim for loss covered by an insurance policy which is subject 
to the three-year limitation contained in lines 158 through 161 of the 
Standard Fire Insurance Policy for North Carolina, G.S. 58-44-15(c). 

(13) Against a public officer, for a trespass, under color of his office. 
(14) An action under Chapter 75B of the General Statutes, the action in 

regard to a continuing violation accrues at the time of the latest 
violation. 

(15) For the recovery of taxes paid as provided in G.S. 105-267 and G.S. 
105-381. 

(16) Unless otherwise provided by statute, for personal injury or physical 
damage to claimant’s property, the cause of action, except in causes of 
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actions referred to in G.S. 1-15(c), shall not accrue until bodily harm 
to the claimant or physical damage to his property becomes apparent 
or ought reasonably to have become apparent to the claimant, 
whichever event first occurs. Provided that no cause of action shall 
accrue more than 10 years from the last act or omission of the 
defendant giving rise to the cause of action. 

(17) Against a public utility, electric or telephone membership corpora- 
tion, or a municipality for damages or for compensation for right-of- 
way or use of any lands for a utility service line or lines to serve one 
or more customers or members unless an inverse condemnation action 
or proceeding is commenced within three years after the utility 
pera ee line has been construeted or by October 1, 1984, whichever is 
ater. 

(18) Against any registered land surveyor as defined in G.S. 89C-3(9) or 
any person acting under his supervision and control for physical 
damage or economic or monetary loss due to negligence or a deficiency 
in the performance of surveying or platting as defined in G.S. 1-47(6). 

(19) For assault, battery, or false imprisonment. (C.C.P., s. 34; Code, s. 
150221889, cc. 218,269: 1805. c. 165: 1899" c, 1lbe8 T1901, 62058; 3) 
Za; Revs. 395219 l3pc.147,s8.4;C.S.' 8. 4415 194500. TR52197 1 e. 939; 
8213151975, c: 252,ss. 2,4: 1977, c. 886, s: 13! 9165s. 2; c. 946, 5.4; 1979, 
c. 654, s. 3; 1981, c. 702; c. 777, s. 4; 1991, c. 268, s. 1; 1995 (Reg. Sess., 
1996), c. 742, s. 1(b); 1997-297, s..2; 2001-175, s: 2a) 

Cross References. — As to accrual of cause 
of action for professional malpractice, see § 1- 
15(c). As to ten year limitation against regis- 
tered land surveyor, see § 1-47(6). As to actions 
to recover damages based upon or arising out of 
the defective or unsafe condition of an improve- 
ment to real property, see § 1-50(5). As to 
statute of limitations in contracts for sale, see 
§ 25-2-725. 

Effect of Amendments. — Session Laws 
2001-175, s. 2, effective October 1, 2001, and - 
applicable to claims arising on or after that 
date, added subdivision (19). 
Legal Periodicals. — For comment on lim- 

itations as to claims between spouses, see 44 
N.C.L. Rev. 197 (1965). 

For comment on running of limitations. 
against equitable claims, see 44 N.C.L. Rev. 202 
(1965). 

For note on when a cause of action accrues for 
limitations purposes in medical malpractice — 
the discovery rule, see 6 Wake Forest Intra. L. 
Rev. 532°(1970). 

For article, “Transferring North Carolina 
Real Estate Part I: How the Present System 
Functions,” see 49 N.C.L. Rev. 4138 (1971). 

For comment on the seal in North Carolina 
and the need for reform, see 15 Wake Forest L. 
Rev. 251 (1979). 

For survey of 1979 commercial law, see 58 
N.C.L. Rev. 1290 (1980). 

For article, “North Carolina’s New Products 
Liability Act: A Critical Analysis,” see 16 Wake 
Forest L. Rev. 171 (1980). 

For article discussing product liability as 
affected by statutes of repose, see 61 N.C.L. 
Rev. 33 (1982). 

For comment on the effect of Lamb v. 
Wedgewood S. Corp., 308 N.C. 419, 302 S.E.2d 
868 (1983), on future cases determining the 
constitutionality of § 1-50(6), see 19 Wake For- 

est L. Rev. 1049 (1983). 
For comment, “Taking Without Compensa- 

tion: Measure of Permanent Damages Modified 
by Application of Limitation of Actions for Tres- 
pass,” see 20 Wake Forest L. Rev. 671 (1984). 

For note, “Wilder v. Amatex Corp.: A First 
Step Toward Ameliorating the Effect of Stat- 
utes of Repose on Plaintiffs with Delayed Man- 
ifestation Diseases,” see 64 N.C.L. Rev. 416 
(1986). 

For note, “Black v. Littlejohn: A New Discov- 
ery Formula for Non-apparent Injuries Under 
the Professional Malpractice Statute of Limita- 
tions,” see 64 N.C.L. Rev. 1438 (1986). 

For article, “The Statute of Limitations for 
Constructive Trusts in North Carolina,” see 21 

Wake Forest L. Rev. 613 (1986). 
For survey of North Carolina construction 

law, with particular reference to statutes of 
limitation and repose, see 21 Wake Forest L. 

Rev. 633 (1986). 
For note discussing the implications of im- 

plied warranty protection for used housing, in 
light of Gaito v. Auman, 70 N.C. App. 21, 318 
§.E.2d' 555 (1984), aff'd, 313 N.C. 243, 327 
S.E.2d 870 (1985), see 21 Wake Forest L. Rev. 

515 (1986). 
For note examining the limitations period for 

constructive trusts and the effect of an employ- 
ment relationship on the property interests of 
an inventor, see 21 Wake Forest L. Rev. 571 

(1988). 
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For article, “The Learned Profession Exemp- 
tion of the North Carolina Deceptive Trade 
Practices Act: The Wrong Bright Line?,” see 15 
Campbell L. Rev. 223 (1993). 

For note, “Do You Need ‘Will Insurance?’ Let 

the Testator Beware — Hargett v. Holland,” see 
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21 N.C. Cent. L.J. 353 (1995). 
For comment, “Creating the Legal Monster: 

The Expansion and Effect of Legal Malpractice 
Liability in North Carolina,” see 18 Campbell 
L. Rev. 121 (1996). 

CASE NOTES 

I. In General. 

II. Contracts. 
A. In General. 

B. Actions to Which Section Applies. 
C. Actions to Which Section Not Applicable. 
D. Actions Held Barred. 
EK. Actions Not Barred. 

III. Bonds of Public Officers. 
IV. Liability Created by Statutes. 
V. Trespass upon Realty. 

VI. Goods or Chattels. 
. Injury to Person or Rights of Another. 
. Sureties of Executors, etc. 

IX. Bail. 
X. Fees Adjudged Due to Clerk, Sheriff or Other Officer. 

XI. Fraud or Mistake. 
. In General. 

. Applicability. 

. When Cause Accrues. 

. Discovery of Fraud or Mistake. 

. Actions Held Barred. 

. Actions Not Barred. 

. Fair Labor Standards Act. 
myEOQnWP 

XIV. Fire Insurance Policy Claim. 
XV. Assault, Battery, and False Imprisonment. 

I. IN GENERAL. 

Statutes of limitation may be character- 
ized as a right not to be sued beyond the 
time limited. Rose v. Vulcan Materials Co., 282 

N.C. 643, 194 S.E.2d 521 (1973). 
The Legislature has been careful to pro- 

vide a statute that is as broad as possible 
in order to insure that plaintiffs with both 
latent and patent personal injury claims would 
receive an adequate opportunity to pursue 

them. Barwick v. Celotex Corp., 736 F.2d 946 
(4th Cir. 1984). 

Statutes of limitations are statutes of 
repose, intended to require that litigation be 
initiated within the prescribed time or not at 
all. Congleton v. City of Asheboro, 8 N.C. App. 
571, 174 S.E.2d 870 (1970). 

Statutes of Repose Constitutional. — Al- 
though a certain number of plaintiffs will al- 
ways have a problem with a statute of limita- 
tion or repose, this does not mean that they 
have been denied a constitutional right. Stat- 
utes limiting the time within which an action 
may be brought are the result of a legitimate 
legislative determination which balances the 

. Accrual of Cause of Action for Personal Injury or Property Damage. 

rights and duties of competing groups. Such 
statutes serve a necessary function in the fair 
administration of justice. Barwick v. Celotex 
Corp., 736 F.2d 946 (4th Cir. 1984). 

The North Carolina statute of repose as ap- 
plied to an occupational disease claim, does not 
violate the equal protection clause of U.S. 
Const., Amend. XIV and the open-courts and 
equal protection guarantees of N.C. Const., Art. 
I, §§ 18 and 32. Barwick v. Celotex Corp., 736 

F.2d 946 (4th Cir. 1984). 
Plaintiff’s argument that he had been denied 

equal protection because there is no legitimate 
public purpose to subdivision (16) of this sec- 
tion and because the statute promotes the in- 
terest of special groups over injured parties and 
the public in general was found to be without 
merit. Repose in the law is a legitimate public 
concern, and the repose granted after 10 years 
by subdivision (16) of this section is balanced 
against the plaintiff’s expanded rights under 
the statute. Barwick v. Celotex Corp., 736 F.2d 
946 (4th Cir. 1984). 
The purpose behind § 1A-1, Rule 4 and 

§ 1-52(5) is to give notice to the party 
against whom an action is commenced within a 
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reasonable time after the accrual of the cause of 
action. Adams v. Brooks, 73 N.C. App. 624, 327 

S.E.2d 19 (1985), overruled on other grounds, 
317 N.C. 618, 346 S.H.2d 424 (1986). 
The purpose of a statute of limitations is 

to afford security against stale demands, not to 
deprive anyone of his just rights by lapse of 
time. Congleton v. City of Asheboro, 8 N.C. App. 
571, 174 S.E.2d 870 (1970). 

Statutes of limitations are inflexible and 
unyielding. They operate inexorably without 
reference to the merits of plaintiff’s cause of 
action. Congleton v. City of Asheboro, 8 N.C. 
App. 571, 174 S.E.2d 870 (1970); Wheeless v. St. 
Paul Fire & Marine Ins. Co., 11 N.C. App. 348, 
181 S.E.2d 144 (1971); Plott v. Wachovia Bank 
& Trust Co., 12 N.C. App. 694, 184 S.E.2d 384 
(1971); Blue Cross & Blue Shield v. Odell 
Assocs., 61 N.C. App. 350, 301 S.E.2d 459, cert. 
denied, 309 N.C. 319, 306 S.E.2d 791 (1983). 
And the court has no discretion when 

considering whether a claim is barred by 
the statute of limitations. Congleton v. City of 
Asheboro, 8 N.C. App. 571, 174 S.E.2d 870 
(1970). 
Right of Defendant to Rely on Statute as 

a Defense. — The statute of limitations oper- 
ates to vest a defendant with the right to rely 
on the statute of limitations as a defense. 
Congleton v. City of Asheboro, 8 N.C. App. 571, 
174 S.E.2d 870 (1970). 
Operation of Statute Not Interrupted by 

Unavailability of Information. — The un- 
availability of information concerning a fact 
which must be proved in order for a plaintiff to 
recover does not interrupt or delay the opera- 
tion of the statute of limitations. Wheeless v. St. 
Paul Fire & Marine Ins. Co., 11 N.C. App. 348, 
181 S.E.2d 144 (1971). 
Discovery of the Wrong. — Neither subdi- 

vision (2) nor subdivision (4) expressly provides 
for the three years to begin upon discovery of 
the wrong. First Investors Corp. v. Citizens 
Bank, Inc., 757 F. Supp. 687 (W.D.N.C. 1991), 
aff'd, 956 F.2d 263 (4th Cir. 1992). 
The fact that a person, in good faith, 

pursued another remedy, which turned out 
to be unavailable, does not extend the time 
allowed by the statute for the institution of an 
action. Wilson v. Crab Orchard Dev. Co., 276 
N.C. 198, 171 S.E.2d 873 (1970). 

Classification of Limitations Is Based 
upon Nature of Right, Rather Than Rem- 
edy. — There is no suggestion of classification 
in the limitations statutes on the basis of rem- 
edies which might be available for enforcement 
of the substantive right. The right asserted is 
determinative, not the relief sought. New 
Amsterdam Cas. Co. v. Waller, 301 F.2d 839 
(4th Cir. 1962). 

The bar is applied under this section, not to 
the mode in which relief is sought, but to the 
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relief itself. Spruill v. Sanderson, 79 N.C. 466 
(1878). 

Cases to Which Section Applies. — Where 
bodily injury to the person or a defect in prop- 
erty is an essential element of the cause of 
action the three-year statute of limitations 
found in this section should be_ utilized. 
Hanover Ins. Co. v. Amana Refrigeration, Inc., 
106 N.C. App. 79, 415 S.E.2d 99, cert. denied, 
332 N.C. 344, 421 S.E.2d 147 (1992). 

Section Applies Even Though Enforcing 
Remedy Is Equitable Lien. — Ten-year stat- 
ute which applies when title to property is at 
issue does not apply where the action is merely 
for breach of contract, even though the enforc- 
ing remedy, the equitable lien, is analogous to 
remedies for resort to which the statute of 
limitations is 10 years. Fulp v. Fulp, 264 N.C. 
20, 140 S.E.2d 708 (1965). 
When Equitable Estoppel Applies. — The 

lapse of time, when properly pleaded, is a 
technical legal defense. Nevertheless, equity 
will deny the right to assert that defense when 
delay has been induced by acts, representations 
or conduct the repudiation of which would 
amount to a breach of good faith. Nowell v. 
Great Atl. & Pac. Tea Co., 250 N.C. 575, 108 
S.E.2d 889 (1959). 
The doctrine of equitable estoppel will toll a 

limitation only when it is the defendant himself 
who has misled the plaintiff, in such a manner 
as to make strict application of the limitation 
inequitable. Camack v. Hardee’s Food Sys., 410 

F. Supp. 469 (M.D.N.C. 1976). 
The doctrine of equitable estoppel may be 

invoked to prevent a defendant from relying on 
a statute of limitations if the defendant, by 
deception or a violation of duty toward the 
plaintiff, caused the plaintiff to allow his claim 
to be barred by the statute of limitations. Bliz- 
zard Bldg. Supply, Inc. v. Smith, 77 N.C. App. 
594, 335 S.E.2d 762 (1985), cert. denied, 315 
N.C. 389, 339 S.E.2d 410 (1986). 
When Relief Will Be Barred by Laches. 

— Where the action is barred by the applicable 
statute of limitations, the question of laches 
does not arise; when an action is not barred by 
the statute of limitations, equity will not bar 
relief on the ground of laches except upon 
special facts demanding exceptional relief. 
Howell v. Alexander, 3 N.C. App. 371, 165 
S.E.2d 256 (1969). 

Section Not Retroactive. — A bond for the 
payment of money executed prior to enactment 
of this section, by the principal and his sureties, 
is exempted from the operation of the statute of 
limitations as contained in this section. Knight 
v. Braswell, 70 N.C. 709 (1874). 
The defense of the statute is not barred 

by the existence of a fiduciary relation 
between the parties. Fulp v. Fulp, 264 N.C. 20, 
140 S.E.2d 708 (1965). 
As to the effect of § 1A-1, Rule 41(a)(2) 
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upon the statute of limitations where ac- 
tions are twice dismissed and recommenced in 
accordance with that rule, see Parrish v. Uzzell, 
41 N.C. App. 479, 255 S.E.2d 219 (1979). 

Statute Begins to Run When Plaintiff’s 
Right to Maintain Action Accrues. — The 
period of the statute of limitations begins to run 
when plaintiff’s right to maintain an action for 
the wrong alleged accrues. The cause of action 
accrues when the wrong is complete, even 
though the injured party did not then know the 
wrong had been committed. Wilson v. Crab 
Orchard Dev. Co., 276 N.C. 198, 171 S.E.2d 873 
(1970). 
A cause of action accrues to an injured party, 

so as to start the running of the statute of 
limitations, when he is at liberty to sue, being 
at the time under no disability. B-W Acceptance 
Corp. v. Spencer, 268 N.C. 1, 149 S.E.2d 570 
(1966); Jamestown Mut. Ins. Co. v. Nationwide 
Mut. Ins. Co., 277 N.C. 216, 176 S.E.2d 751 
(1970); Wheeless v. St. Paul Fire & Marine Ins. 
Co., 11 N.C. App. 348, 181 S.E.2d 144 (1971). 

The statute of limitations cannot begin to run 
against an aggrieved party who under no cir- 
cumstances could have maintained an action at 
the time the wrongful act was committed until 
that aggrieved party becomes entitled to main- 
tain an action. Williams v. GMC, 393 F. Supp. 
387 (M.D.N.C. 1975), aff’d, 5388 F.2d 327 (4th 
Cir. 1976). 

The limitations period does not begin to run, 
of course, until the injured party is at liberty to 
sue. Bumgarner v. Tomblin, 63 N.C. App. 636, 
306 S.E.2d 178 (1983), aff’d, 92 N.C. App. 571, 
375 S.E.2d 520, cert. denied, 324 N.C. 333, 378 
S.E.2d 789 (1989); Glover v. First Union Nat’l 
Bank, 109 N.C. App. 451, 428 S.E.2d 206 
(1993). 
And When Defendant Becomes Liable to 

Suit. — A cause of action accrues and the 
statute of limitations begins to run whenever a 
party becomes liable to an action, if at such 
time the demanding party is under no disabil- 
ity. This rule is subject to certain exceptions, 
such as torts grounded on fraud or mistake. 
Lewis v. Godwin Oil Co., 1 N.C. App. 570, 162 
S.E.2d 135 (1968). 
The claim accrues at the time of inva- 

sion of the right, and nominal damages, at 
least, flow from such invasion. Brantley v. 
Dunstan, 10 N.C. App. 706, 179 S.E.2d 878 
(1971). 
When the right of the party is once violated, 

even in ever so small a degree, the injury, in the 
technical acceptation of that term, at once 
springs into existence and the cause of action is 
complete. Lewis v. Godwin Oil Co., 1 N.C. App. 
570, 162 S.E.2d 135 (1968). 
Accrual of Claim in Action to Recover 

for Water Contamination. — Where plain- 
tiffs were assured until May, 1984 by state and 
local officials that no contamination was 
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present in their wells and where plaintiffs were 
informed in June, 1984, that their wells were 
contaminated, their cause of action accrued at 
this time, and because they instituted this civil 
action in July 1986, within three years from the 
time their cause of action accrued, their claims 
were not time-barred. Wilson v. McLeod Oil Co., 
95 N.C. App. 479, 383 S.E.2d 392, rev’d on other 
grounds, Wilson v. McLeod Oil Co., 327 N.C. 
491, 398 S.E.2d 586 (1990), appeal of right 
allowed pursuant to N.C.R.A.P., Rule 16(b) and 
petition allowed as to additional issues, 325 
N.C. 714, 388 S.E.2d 473 (1989), rehearing 
denied, 328 N.C. 336, 402 S.E.2d 844 (1991). 
Where plaintiffs sued to recover damages 

suffered as a result of gasoline contaminating 
their water and the earliest reports by the 
Department of Natural Resources and Commu- 
nity Development (now the Department of En- 
vironment and Natural Resources) which indi- 
cated that their water contained nonorganic 
substances was compiled in 1985, plaintiff’s 
intervention in the case in Dec. 1987 was well 
before the three-year limitations period had 
expired. Wilson v. McLeod Oil Co., 95 N.C. App. 
479, 383 S.E.2d 392, rev'd on other grounds, 
Wilson v. McLeod Oil Co., 327 N.C. 491, 398 
S.E.2d 586 (1990), appeal of right allowed pur- 
suant to N.C.R.A.P., Rule 16(b) and petition 
allowed as to additional issues, 325 N.C. 714, 
388 S.E.2d 473 (1989), rehearing denied, 328 
N.C. 336, 402 S.E.2d 844 (1991). 
Common law claims of trespass and nui- 

sance, based on allegations of seepage of gaso- 
line from defendant’s underground tanks into 
plaintiff’s water supply, were not barred by the 
statute of limitations for a continuing trespass 
found in this section, where the ongoing seep- 
age created a renewing rather than a continu- 
ing trespass. Wilson v. McLeod Oil Co., 327 
N.C. 491, 398 S.E.2d 586 (1990), rehearing 
denied, 328 N.C. 336, 402 S.E.2d 844 (1991). 
Once the statute of limitations begins to 

run against an action, it continues to run. 
Sheppard v. Barrus Constr. Co., 11 N.C. App. 
358, 181 S.E.2d 130 (1971). 
And Nothing Stops It. — Once the period of 

limitation begins to run nothing stops it. Davis 
v. E.I. DuPont DeNemours & Co., 400 F. Supp. 
1347 (W.D.N.C. 1974). 
Except Appropriate Judicial Process. — 

When the statute begins to run, it continues 
until stopped by appropriate judicial process. 
B-W Acceptance Corp. v. Spencer, 268 N.C. 1, 
149 S.E.2d 570 (1966); Jamestown Mut. Ins. 
Co. v. Nationwide Mut. Ins. Co., 277 N.C. 216, 
176 S.E.2d 751 (1970); Wheeless v. St. Paul Fire 
& Marine Ins. Co., 11 N.C. App. 348, 181 S.E.2d 
144 (1971); Carl Rose & Sons Ready Mix Con- 
crete, Inc. v. Thorp Sales Corp., 36 N.C. App. 
778, 245 S.E.2d 234 (1978). 
A voluntary dismissal of negligence ac- 

tion without prejudice did not toll the 
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statute of limitations in a case in which the 
plaintiff, seeing the statute of limitations about 
to run, received an order extending the time for 
filing a complaint but failed to serve defendant 
with civil summons and the order, filed her 
complaint within the time allowed by the order, 
and properly served defendant with the com- 
plaint and a “Delayed Service of Complaint.” 
The defective service of process discontinued 
plaintiff’s original action, and the trial court 
properly treated the voluntary dismissal as if it 
had never been filed and the statute of limita- 
tions as if it had not been tolled. Plaintiff’s 
second complaint, therefore, constituted a new 
action which plaintiff failed to file within the 
three years required by the statute of limita- 
tions. Latham v. Cherry, 111 N.C. App. 871, 433 
S.E.2d 478 (1993), cert. denied, 335 N.C. 556, 
441 §.E.2d 116 (1994). 

Statute Runs Between Spouses. — Stat- 
utes of limitation run as well between spouses 
as between strangers. Fulp v. Fulp, 264 N.C. 
20, 140 S.E.2d 708 (1965). 

Effect of Disability. — This statute does not 
begin running against a person under disabil- 
ity, such as infancy, until the disability is re- 
moved, notwithstanding the fact that the cause 
may have otherwise accrued prior to that time. 
Settle v. Settle, 141 N.C. 558, 54 S.E. 445 
(1906). 

Disability Need Not Be Pleaded. — Plain- 
tiff was not required to plead mental disability 
in avoidance of the affirmative defense of stat- 
ute of limitations. Dunkley v. Shoemate, 121 
N.C. App. 360, 465 S.E.2d 319 (1996). 
- The statute runs against an infant as to 
all rights of action which the guardian 
might bring and which it was incumbent on 
him to bring, insofar as may be consistent with 
the limitations of his office, except in suits for 
realty where the legal title is in the ward. 
Rowland v. Beauchamp, 253 N.C. 231, 116 
S.E.2d 720 (1960). 
Mere Assertion as Insufficient Plea of 

Statute. — The mere assertion, without any 
allegation of supporting facts, that plaintiff’s 
cause of action is barred by the statute is 
insufficient to constitute plea in bar. Wilson v. 
Crab Orchard Dev. Co., 276 N.C. 198, 171 
S.E.2d 873 (1970). 
Relation Back of Amended Complaint. — 

Where the original pleadings clearly gave no- 
tice of the transactions, occurrences or series of 
transactions or occurrences to be proved pursu- 
ant to the amended pleadings, and the essen- 
tial details were alleged in substantially the 
same fashion in both the original and the 
amended complaints, the original pleadings 
placed defendants on notice of the events in- 
volved and the amended complaint related back 
for purposes of the statute of limitations. Clary 
v. Nivens, 12 N.C. App. 690, 184 S.E.2d 374 

(1971). 
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Where an action was commenced by the issu- 
ance of summons and filing of a complaint 
before the running of the three-year statute of 
limitations, an amended complaint related 
back to the issuance of the summons and the 
filing of the original complaint where the 
amendment did not in any way alter the sub- 
stance of the complaint. Jones v. Whitaker, 59 
N.C. App. 223, 296 S.E.2d 27 (1982). 
When Judgment on Pleadings Proper. — 

A judgment on the pleadings based on the 
statute of limitations is proper when, and only 
when, all the facts necessary to establish the 
limitation are alleged or admitted, construing 
the nonmovant’s pleadings liberally in his favor 
and giving him the benefit of all relevant infer- 
ences of fact to be drawn therefrom. Huss v. 
Huss, 31 N.C. App. 463, 230 S.E.2d 159 (1976). 
A judgment on the pleadings in favor of a 

defendant on defendant’s plea in bar of the 
statute of limitations is proper when all the 
facts necessary to establish said plea are al- 
leged or admitted in plaintiff’s pleadings. Land 
v. Neill Pontiac, Inc., 6 N.C. App. 197, 169 
S.E.2d 537 (1969). 
Where the statute of limitations is properly 

pleaded and all facts are admitted or estab- 
lished, the question of limitations becomes a 
matter of law, and summary judgment is appro- 
priate. Blue Cross & Blue Shield v. Odell 
Assocs., 61 N.C. App. 350, 301 S.E.2d 459, cert. 
denied, 309 N.C. 319, 306 S.E.2d 791 (1983). 
Once the statute is pleaded, the burden 

is on the plaintiff to show that the action was 
brought within the applicable period. Parker v. 
Harden, 121° N.C. 57; 28° S.E. 20 (1897); 
Swartzberg v. Reserve Life Ins. Co., 252 N.C. 
150, 113 S.E.2d 270 (1960); Bennett v. Anson 
Bank & Trust Co., 265 N.C. 148, 143 S.E.2d 312 
(1965); Lewis v. Godwin Oil Co., 1 N.C. App. 
570, 162 S.E.2d 135 (1968); State v. Cessna 
Aircraft Corp., 9 N.C. App. 557, 176 S.E.2d 796 
(1970); Little v. Rose, 285 N.C. 724, 208 S.E.2d 
666 (1974); Burkhimer v. Gealy, 39 N.C. App. 
450, 250 S.E.2d 678, cert. denied, 297 N.C. 298, 
254 S.E.2d 918 (1979); Silver v. North Carolina 
Bd. of Transp., 47 N.C. App. 261, 267 S.E.2d 49 
(1980). 
And Not on Defendant. — While the plea of 

the statute of limitations is a positive defense 
and must be pleaded, even so, when it has been 
properly pleaded, the burden of proof is then 
upon the party against whom the statute is 
pleaded to show that his claim is not barred, 
and is not upon the party pleading the statute 
to show that it is barred. Solon Lodge v. Ionic 
Lodge, 247 N.C. 310, 101 S.E.2d 8 (1957). 
Directed Verdict Where Plaintiff Fails to 

Sustain Burden. — If plaintiff fails to intro- 
duce evidence to carry the burden of proving 
that the action was instituted within the pre- 
scribed period, the trial judge can allow a 
defense motion for a directed verdict. Little v. 
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Rose, 285 N.C. 724, 208 S.E.2d 666 (1974). 
Propriety of Summary Judgment When 

Claim Is Barred. — If the plaintiff’s claim is 
barred by the running of the statute of limita- 
tions, defendant is entitled to judgment as a 
matter of law, and summary judgment, under 
§ 1A-1, Rule 56, is appropriate. Brantley v. 
Dunstan, 10 N.C. App. 706, 179 S.E.2d 878 
(1971). 

As to the grant of a nonsuit where party 
against whom statute was pleaded fails to sus- 
tain his burden, see Solon Lodge v. Ionic Lodge, 
247 N.C. 310, 101 S.E.2d 8 (1957); Fulp v. Fulp, 
264 N.C. 20, 140 S.E.2d 708 (1965). 

Ordinarily, the bar of the statute of lim- 
itations is a mixed question of law and 
fact. Yancey v. Watkins, 17 N.C. App. 515, 195 
S.E.2d 89, cert. denied, 283 N.C. 394, 196 
S.E.2d 277 (1973); Little v. Rose, 285 N.C. 724, 
208 S.E.2d 666 (1974). 
Whether a cause of action is barred by the 

statute of limitations is a mixed question of law 
and fact. First Investors Corp. v. Citizens Bank, 
Inc., 757 F. Supp. 687 (W.D.N.C. 1991), aff’d, 
956 F.2d 263 (4th Cir. 1992). 
Where the statute of limitations is properly 

pleaded and the facts are not in conflict, the 
issue becomes one of law. First Investors Corp. 
v. Citizens Bank, Inc., 757 F. Supp. 687 
(W.D.N.C. 1991), aff’d, 956 F.2d 263 (4th Cir. 
1992); 
When Bar of Limitations Is a Matter of 

Law. — Where the bar is properly pleaded and 
all the facts with reference thereto are admit- 
ted, the question of limitations becomes a mat- 
ter of law. Yancey v. Watkins, 17 N.C. App. 515, 
195 S.E.2d 89, cert. denied, 283 N.C. 394, 196 
S.E.2d 277 (1978). 
Where the facts are admitted or established, 

the trial court may sustain the plea to dismiss 
as a matter of law. Little v. Rose, 285 N.C. 724, 
208 S.E.2d 666 (1974). 
When the Issue Is a Jury Question. — 

Where the evidence is sufficient to support an 
inference that the cause of action is not barred, 
the issue is for the jury. Little v. Rose, 285 N.C. 
724, 208 S.E.2d 666 (1974). 
Where the facts are in doubt or in dispute 

and there is any evidence sufficient to justify 
the inference that the cause of action is not 
barred, the trial court may not withdraw the 
case from the jury. Solon Lodge v. Ionic Lodge, 
247 N.C. 310, 101 S.E.2d 8 (1957). 

Failure to plead subdivision (16) by pre- 
cise number and subsection is not fatal 
under N.C.G.S. § 1A-1, Rule 8(c). Bonestell v. 

North Topsail Shores Condominiums, Inc., 103 
N.C. App. 219, 405 S.E.2d 222 (1991). 
Actions Against Police Officers for False 

Arrest, False Imprisonment, and Assault 
and Battery. — This section, providing for 
three-year statute of limitations, not § 1-54(3), 
providing for one-year statute, governed plain- 
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tiff’s claims for false arrest and assault against 
police officer and city. Fowler v. Valencourt, 334 
N.C. 345, 482 S.E.2d 306 (1993). 

To the extent that Mobley v. Broome, 248 
N.C. 54, 102 S.E.2d 407 (1958), Evans v. 
Chipps, 56 N.C. App. 232, 287 S.E.2d 426 
(1982), and Jones v. City of Greensboro, 51 N.C. 
App. 571, 277 S.E.2d 562 (1981), hold that the 
one-year statute of limitation for false impris- 
onment and assault and battery is the applica- 
ble statute when a plaintiff alleges claims for 
false arrest, false imprisonment, and assault 
and battery by a police officer in the exercise of 
official duties, those cases are expressly over- 
ruled. Fowler v. Valencourt, 334 N.C. 345, 432 
S.E.2d 306 (1993). 

Ruling that the three-year statute of limita- 
tion found in this section applies when a plain- 
tiff alleges claims for false arrest, false impris- 
onment, and assault and battery by a police 
officer in the exercise of official duties was not 
to be given prospective application only. Fowler 
v. Valencourt, 334 N.C. 345, 432 S.E.2d 306 
(1993). 

Tolling of Statute. — A statute of limita- 
tions is tolled during the time the seller endeav- 
ors to make repairs to enable the product to 
comply with a warranty. Haywood Street Rede- 
velopment Corp. v. Harry S. Peterson, Co., 120 
N.C. App. 832, 463 S.E.2d 564 (1995). 
Amendment Not Barred. — In depositor’s 

action against bank to recover damages alleg- 
edly resulting from bank losing deposit in the 
original pleading, it was alleged that defendant 
breached the bailor-bailee relationship by fail- 
ing to find and credit a deposit. Depositor’s 
amendment to the complaint alleged that de- 
fendant’s failure to find and credit the deposit 
was negligence. The amended pleading did not 
allude to any new occurrence or transaction; it 
merely characterized differently the same oc- 
currences and transactions that the original 
pleading was based upon. The original pleading 
was notice to defendant of what was to be 
proved in the amended pleading pursuant to 
§ 1A-1, Rule 15(c); therefore, the amendment 
was deemed to have been interposed at the 
time the claim in the original pleading was 
interposed. Ford v. NCNB Corp., 104 N.C. App. 
172, 408 S.E.2d 738 (1991). 
An action to recover damages for patent 

infringement and for appropriating and using 
confidential information relating to the patent 
was governed by subdivisions (5) and (9) of this 
section and not by § 1-56. Reynolds v. Whitin 
Mach. Works, 167 F.2d 78 (4th Cir. 1948), cert. 
denied, 334 U.S. 844, 68 S, Ct. 1513, 92 L. Ed. 
1768 (1948). 
This section was not applicable to an 

action specifically brought under former 
§ 105-414. Miller v. McConnell, 226 N.C. 28, 36 
S.E.2d 722 (1946). 
A resulting or constructive trust, as dis- 
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tinguished from an express trust, is gov- 
erned by the 10-year statute of limitations, 
§ 1-56, and not by this section. Howell v. 
Alexander, 3 N.C. App. 371, 165 S.E.2d 256 
(1969). 

Section Not Applicable to Action to Re- 
cover Share of Estate. — An action by an 
administrator to recover his intestate’s share of 
an estate is governed by § 1-56, which provides 
that actions not otherwise provided for shall be 
brought within 10 years, and not this section. 
Hunt v. Wheeler, 116 N.C. 422, 21 S.E. 915 

(1895). 
Action Not Barred. — An action for mali- 

cious prosecution or abuse of process was not 
barred by this section, where the action was 
begun two years, 11 months and 21 days after 
the plaintiff was discharged from the State 
hospital. Barnette v. Woody, 242 N.C. 424, 88 
S.E.2d 223 (1955). 

In an action to recover damages from 
defendant attorneys-at-law, for failing prop- 
erly to file a cause of action on behalf of the 
plaintiff, the claim accrued at the time of the 
filing of the defective summons. Brantley v. 
Dunstan, 10 N.C. App. 706, 179 S.E.2d 878 
(1971). As to actions for professional malprac- 
tice, see now § 1-15(c). 
Action for Payment of Medical Treat- 

ment. — Absent a contract stipulating the date 
when payment is due, a cause of action for 
collection of payment for continuing medical 
treatment arises at the time the last treatment 
is provided. Johnson Neurological Clinic, Inc. v. 
Kirkman, 121 N.C. App. 326, 465 S.E.2d 32 
(1996). 

Plaintiff’s claim against health care pro- 
vider for unauthorized disclosure of com- 
munications was one for malpractice, and the 
applicable statute of limitations was § 1-15(c), 
rather than this section. The cause of action 
accrued at the time of the last unauthorized 
discussion of the patient’s case with another 
doctor. Watts v. Cumberland County Hosp. 
Sys., 75 N.C. App. 1, 330 S.E.2d 242 (1985), 
revd on other grounds, 317 N.C. 321, 345 
S.E.2d 201 (1986). 
Statement Not Acknowledgment. — De- 

fendant’s statement that he “planned to refile 
this on my insurance and handle the balance 
myself” indicated his payment was conditioned 
upon whatever the insurance coverage did not 
pay. It demonstrated a willingness to pay only 
whatever amount would be left after refiling 
the claim with his insurance company; there- 
fore, the statement failed as an acknowledg- 
ment sufficient to toll the statute of limitations. 
Johnson Neurological Clinic, Inc. v. Kirkman, 
121 N.C. App. 326, 465 S.E.2d 32 (1996). 
For cases as to recovery of real property 

sold for nonpayment of taxes under 
former subdivision (10) of this section, see 
Lyman v. Hunter, 123 N.C. 508, 31 S.E. 827 
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(1898); Kivett v. Gardner, 169 N.C. 78, 85 S.E. 

145 (1915); Jordan v. Simmons, 169 N.C. 140, 

85 S.E. 214 (1915); Ruark v. Harper, 178 N.C. 

249, 100 S.E. 584 (1919); Smith v. Allen, 181 
N.C. 56, 106 S.E. 143 (1921); Price v. Slagle, 189 
N.C. 757, 128 S.E. 161 (1925); Bailey v. Howell, 
209 N.C. 712, 184 S.E. 476 (1936). 
Construction with Other Laws. — The 

court held that the 60-day limitations period in 
§ 150B-23 is the period associated with the 
state statute, § 115C-116, most analogous to 
the IDEA and rejected the idea that North 
Carolina’s catch-all three-year statute of limi- 
tations for statutory actions for which no limi- 
tations period is otherwise provided, pursuant 
to § 1-52(2), constituted a better borrowing 
choice and one more consistent with federal 
policies. CM v. Board of Educ., 241 F.3d 374 
(4th Cir. 2001), cert. denied, — U.S. —, 122 S. 
Ct. 48, 151 L. Ed. 2d 18 (2001). 
Applied in Hall v. Hood, 208 N.C. 59, 179 

S.E. 27 (1935); Copley v. Scarlett, 214 N.C. 31, 
197 S.E. 623 (1938); Johnson v. Pilot Life Ins. 

Co., 215 N.C. 120, 1 S.E.2d 381 (1939); Howard 
v. White, 215 N.C. 130, 1 S.E.2d 356 (1939); 
Bynum v. Life Ins. Co., 222 N.C. 742, 24 S.E.2d 
613 (1943); Sayer v. Henderson, 225 N.C. 642, 

35 S.E.2d 875 (1945); Craver v. Spaugh, 227 
N.C. 129, 41 S.E.2d 82 (1947); Henderson v. 
Henderson, 232 N.C. 1, 59 S.E.2d 227 (1950); 
Lewis v. Shaver, 236 N.C. 510, 73 S.E.2d 320 
(1952); Merchants & Planters Nat'l Bank v. 
Appleyard, 238 N.C. 145, 77 S.E.2d 783 (1953); 
Crowell v. Eastern Air Lines, 240 N.C. 20, 81 
S.E.2d 178 (1954); Sandlin v. Weaver, 240 N.C. 
703, 83 S.E.2d 806 (1954); Graham v. Taylor 

Biscuit Co., 161 F. Supp. 435 (M.D.N.C. 1957); 
Nowell v. Neal, 249 N.C. 516, 107 S.E.2d 107 
(1959); Nowell v. Great Atl. & Pac. Tea Co., 250 
N.C. 575, 108 S.E.2d 889 (1959); Horne v. 
Cloninger, 256 N.C. 102, 123 S.E.2d 112 (1961); 
Snyder v. Wylie, 239 F. Supp. 999 (W.D.N.C. 
1965); Matthieu v. Piedmont Nat’l Gas Co., 269 
N.C. 212,..152. S.E.2d 336 (1967); Sharpe v. 
Pugh, 270 N.C. 598, 155 S.E.2d 108 (1967); 
Cobb v. Clark, 4 N.C. App. 230, 166 S.E.2d 692 
(1969); Calloway v. Ford Motor Co., 281 N.C. 
496, 189 S.E.2d 484 (1972); Wall v. Flack, 15 
N.C. App. 747, 190 S.E.2d 671 (1972); Ford 
Motor Credit Co. v. Minges, 473 F.2d 918 (4th 
Cir. 1973); Little v. Rose, 21 N.C. App. 596, 205 
S.E.2d 150 (1974); Brantley v. Meekins, 22 N.C. 
App. 683, 207 S.E.2d 377 (1974); Luther v. 
Hauser, 24 N.C. App. 71, 210 S.E.2d 218 (1974); 
Rape v. Lyerly, 287 N.C. 601, 215 S.E.2d 737 
(1975); Smith v. McClure, 25 N.C. App. 280, 212 
S.E.2d 702 (1975); Cox v. Stanton, 529 F.2d 47 
(4th Cir. 1975); Howard v. Hamilton, 28 N.C. 
App. 670, 222 S.E.2d 913 (1976); Shuler v. 
Gaston County Dyeing Mach. Co., 30 N.C. App. 
577,227, Sili2d 634, (1976); .. Pinkston vv. 
Baldwin, Lima, Hamilton Co., 292 N.C. 260, 
232 S.E.2d 431 (1977); Ward v. Hotpoint Div., 
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35°N-C:’ App.” 495, 241° StE-24d°°710" (1978); 
Rutherford v. Bass Air Conditioning Co., 38 
N.C. App. 630, 248 S.E.2d 887 (1978); Johnson 
v. Ryder Truck Lines, 575 F.2d 471 (4th Cir. 
1978); FDIC v. Loft Apts., Ltd. Partnership, 39 
N.C. App. 478, 250 S.E.2d 693 (1979); Johnson 
v. Podger, 43 N.C. App. 20, 257 S.E.2d 684 
(1979); Flippin v. Jarrell, 301 N.C. 108, 270 
S.E.2d 482 (1980); Brickell v. Collins, 44 N.C. 
App. 707, 262 S.E.2d 387 (1980); Hill v. 
Pinelawn Mem. Park, 50 N.C. App. 231, 275 
S.E.2d 838 (1981); Hill v. Lassiter, 51 N.C. App. 
34, 275 S.E.2d 237 (1981); Chambers v. McLean 
Trucking Co., 550 F. Supp. 1335 (M.D.N.C. 
1981); Bernick v. Jurden, 306 N.C. 435, 293 
S.E.2d 405 (1982); Bolick v. American Barmag 
Corp., 306 N.C. 364, 293 S.E.2d 415 (1982); 
Bruce v. North Carolina Nat'l] Bank, 62 N.C. 
App. 724, 303 S.E.2d 561 (1983); Brown v. 
Miller, 63 N.C. App. 694, 306 S.E.2d 502 (1983); 
Seawell v. Miller Brewing Co., 576 F. Supp. 424 
(M.D.N.C. 19838); Cochrane v. Turner, 582 F. 

Supp. 971 (W.D.N.C. 1983); Patterson v. DAC 
Corp., 66 N.C. App. 110, 310 S.E.2d 783 (1984); 
Wall v. Stout, 310 N.C. 184, 311 S.E.2d 571 
(1984); Pearce v. North Carolina State Hwy. 
Patrol Voluntary Pledge Comm., 310 N.C. 445, 

312 S.E.2d 421 (1984); Estrada v. Jaques, 70 
N.C. App. 627, 321 S.E.2d 240 (1984); Biggers v. 
Evangelist, 71 N.C. App. 35, 321 S.E.2d 524 
(1984); North Carolina Nat’] Bank v. Carter, 71 
N.C. App. 118, 322 S.E.2d 180 (1984); Fulton v. 
Vickery, 73 N.C. App. 382, 326 S.E.2d 354 
(1985); Trustees of Rowan Technical College v. 
J. Hyatt Hammond Assocs., 313 N.C. 230, 328 
S.E.2d 274 (1985); Oates v. Jag, Inc., 314 N.C. 

276, 333 S.E.2d 222 (1985); Long v. Fink, 80 
N.C. App. 482, 342 S.E.2d 557 (1986); Norris v. 
Belcher, 86 N.C. App. 459, 358 S.E.2d 79 (1987); 
New Bern Assocs. v. Celotex Corp., 87 N.C. App. 
65, 359 S.E.2d 481 (1987); Jones v. Hodge, 662 
F. Supp. 254 (E.D.N.C. 1987); Gentile v. Town of 
Kure Beach, 91 N.C. App. 236, 371 S.E.2d 302 
(1988); Johnson v. City of Raleigh, 95 N.C. App. 
479, 389 S.K.2d 849 (1990); Webster v. Powell, 
98 N.C. App. 432, 391 S.E.2d 204 (1990); Tho- 
mas v. Thomas, 102 N.C. App. 124, 401 S.E.2d 
396 (1991); Sharp v. Teague, 113 N.C. App. 589, 
439 S.E.2d 792 (1994); Franklin v. Winn Dixie 
Raleigh, Inc., 117 N.C. App. 28, 450 S.E.2d 24 
(1994); Lavender v. State Farm Mut. Auto. Ins. 
Co., 117 N.C. App. 135, 450 S.E.2d 34 (1994); 
Wooten v. Warren ex rel. Gilmer, 117 N.C. App. 
350, 451 S.E.2d 342 (1994); NCNB Nat’! Bank 
v. Deloitte & Touche, 119 N.C. App. 106, 458 
S.E.2d 4 (1995); State ex rel. Long v. ILA Corp., 
132 N.C. App. 587, 513 S.E.2d 812 (1999); 
Woody v. Walters, 54 F. Supp. 2d 574 (W.D.N.C. 
1999); Spears v. Moore, — N.C. App. —, 551 
S.E.2d 483, 2001 N.C. App. LEXIS 736 (2001). 
Quoted in Hoyle v. City of Charlotte, 276 

N.C. 292, 172 S.E.2d 1 (1970); Walker Mfg. Co. 
v. Dickerson, Inc., 560 F.2d 1184 (4th Cir. 1977); 
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Selby v. Taylor, 57 N.C. App. 119, 290 S.E.2d 
767 (1982); Pearce v. North Carolina State Hwy. 
Patrol Voluntary Pledge Comm., 64 N.C. App. 
120, 306 S.E.2d 796 (1983); Brittain v. Cinnoca, 
111 N.C. App. 656, 433 S.E.2d 244 (1993), cert. 
denied, 339 N.C. 736, 454 S.E.2d 646 (1995); 
Leonard v. England, 115 N.C. App. 1038, 445 
S.E.2d 50, cert. granted, 337 N.C. 801, 449 
S.E.2d 571 (1994). 

Stated in Life Ins. Co. v. Edgerton, 206 N.C. 
402, 174 S.E. 96 (1934); Chas. R. Shepherd, Inc. 
v. Clement Bros. Co., 177 F. Supp. 288 
(W.D.N.C. 1959); North Carolina Theatres, Inc. 
v. Thompson, 277 F.2d 673 (4th Cir. 1960); 
Gelder & Assocs. v. Huggins, 52 N.C. App. 336, 
278 S.E.2d 295 (1981); Strong v. Johnson, 53 
N.C. App. 54, 280 S.E.2d 37 (1981); Cheshire v. 
Carolina Power & Light Co., 54 N.C. App. 467, 
283 S.E.2d 810 (1981); Poore v. Swan Quarter 
Farms, Inc., 57 N.C. App. 97, 290 S.E.2d 799 
(1982); Bobbitt v. Tannewitz, 538 F. Supp. 654 
(M.D.N.C. 1982); Penley v. Penley, 65 N.C. App. 
711, 310 S.E.2d 360 (1984); Adams v. Nelsen, 67 
N.C. App. 284, 312 S.E.2d 896 (1984); Samuels 
v. American Transit Corp., 588 F. Supp. 105 
(M.D.N.C. 1984); Kennon v. Kennon, 72 N.C. 
App. 161, 323 S.E.2d 741 (1984); Black v. 
Littlejohn, 312 N.C. 626, 325 S.E.2d 469 (1985); 
Coe v. Thermasol, Ltd., 785 F.2d 511 (4th Cir. 
1986); Clay v. Employment Sec. Comm’n, 111 
N.C. App. 599, 432 S.E.2d 873 (1993); Coach- 
man v. Gould, 122 N.C. App. 443, 470 S.E.2d 
560 (1996); Webb v. Nash Hosps., 133 N.C. App. 
636, 516 S.E.2d 191 (1999), cert. denied, 351 
N.C. 122, 541 S.E.2d 471 (1999). 

Cited in Ross v. Henderson, 77 N.C. 170 
(1877); Mask v. Tiller, 89 N.C. 423 (1883); 
Moore v. Garner, 101 N.C. 374, 7 S.E. 732 
(1888); Lanning v. Commissioners of 
Transylvania County, 106 N.C. 505, 11 S.E. 622 
(1890); Muse v. London Assurance Corp., 108 
N.C. 240, 13 S.E. 94 (1891); Bray v. Creekmore, 
109 N.C. 49, 13 S.E. 723 (1891); Stubbs v. Motz, 
113 N.C. 458, 18 S.E. 387 (1893); Alpha Mills v. 
Watertown Steam Engine Co., 116 N.C. 797, 21 
S.E. 917 (1895); Houston v. Thornton, 122 N.C. 
365, 29 S.E. 827 (1898); Rouss v. Ditmore, 122 
N.C. 775, 30 S.E. 335 (1898); Harris v. Daven- 

port, 132 N.C. 697, 44 S.E. 406 (1903); Shankle 
v. Ingram, 1383 N.C. 254, 45 S.E. 578 (1903); 
Sanderlin v. Cross, 172 N.C. 234, 90 S.E. 2138 
(1916); Chatham v. Mecklenburg Realty Co., 
180 N.C. 500, 105 S.E. 329 (1920); In re Will of 
Johnson, 182 N.C. 522, 109 S.E. 373 (1921); 
Latham v. Latham, 184 N.C. 55, 113 S.E. 623 
(1922); Dayton v. City of Asheville, 185 N.C. 12, 
115 S.E. 827 (1923); Little v. Bank of 
Wadesboro, 187 N.C. 1, 121 S.E. 185 (1924); 
Rhodes v. Tanner, 197 N.C. 458, 149 S.E. 552 
(1929); Griffith Profitt Co. v. English, 198 N.C. 
66, 150 S.K. 619 (1929); Fort Worth & D.C. Ry. 
v. Hegwood, 198 N.C. 309, 151 S.E. 641 (1930); 
Heath v. Moncrief Furnace Co., 200 N.C. 377, 
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156 S.E. 920 (1931); Johnson Cotton Co. v. Alex 
Sprunt & Co., 201 N.C. 419, 160 S.E. 457 
(1931); Van Kempen v. Latham, 201 N.C. 505, 
160 S.E. 759 (1931); Efird v. Sikes, 206 N.C. 
560, 174 S.E. 513 (1934); State ex rel. Hicks v. 
Purvis, 208 N.C. 227, 180 S.E. 88 (1935); 
McCormick v. Jackson, 209 N.C. 359, 183 S.E. 
369 (1936); Teseneer v. Henrietta Mills Co., 209 
N.C. 615, 184 S.E. 535 (1936); Carter v. Bost, 
209 N.C. 830, 184 S.E. 817 (1936); Mebane 
Graded Sch. Dist. v. County of Alamance, 211 
N.C. 213, 189 S.E. 873 (1937); Powell v. Malone, 
22 F. Supp. 300 (M.D.N.C. 1938); Ritter v. 
Chandler, 214 N.C. 703, 200 S.E. 398 (1939); 
Lowery v. Wilson, 214 N.C. 800, 200 S.E. 861 
(1939); Ivester v. City of Winston-Salem, 215 
N.C. 1, 1S.E.2d 88 (1939); State ex rel. Thacker 
v. Fidelity & Deposit Co., 216 N.C. 135, 4S.E.2d 
324 (1939); Johnson v. Pilot Life Ins. Co., 217 
N.C. 139, 7S.E.2d 475, 128 A.L.R. 1875 (1940); 
Powers v. Planters Nat] Bank & Trust Co., 219 
INO 204, 13°S.E.2d 431 (1941); “Currin ’v. 
Currin,’ 219 N.C. 815, 15 S.E.2d 279 (1941); 
Garrett v. Stadiem, 220 N.C. 654, 18 S.E.2d 178 
(1942); Roberts v. Grogan, 222 N.C. 30, 21 
S.E.2d 829 (1942); Lee v. Johnson, 222 N.C. 
161, 22 S.E.2d 2380 (1942); Lister v. Lister, 222 
N.C. 555, 24 S.E.2d 342 (1943); Small -v. 
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(1946); Venus Lodge No. 62 v. Acme Benevolent 
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S.E.2d 332 (1979); Feibus & Co. v. Godley 
Constr. Co., 44 N.C. App. 133, 260 S.E.2d 665 
(1979); First Citizens Bank & Trust Co. v. 
Martin, 44 N.C. App. 261, 261 S.E.2d 145 
(1979); Pinehurst Airlines v. Resort Air Servs., 
Inc., 476 F. Supp. 543 (M.D.N.C. 1979); Poston 
v. Morgan-Schultheiss, Inc., 46 N.C. App. 321, 
265 S.E.2d 615 (1980); Central Sys. v. General 
Heating & Air Conditioning Co., 48 N.C. App. 
198, 268 S.E.2d 822 (1980); Chears v. Robert A. 
Young & Assocs., 49 N.C. App. 674, 272 S.E.2d 
402 (1980); Walker Mfg. Co. v. Dickerson, Inc., 
619 F.2d 305 (4th Cir. 1980); Gaskins v. 
McCotter, 52 N.C. App. 322, 278 S.E.2d 302 
(1981); Tyson v. North Carolina Nat’l Bank, 53 
N.C. App. 189, 280 S.E.2d 478 (1981); Collins v. 
Edwards, 54 N.C. App. 180, 282 S.E.2d 559 
(1981); Bolick v. American Barmag Corp., 54 
N.C. App. 589, 284 S.E.2d 188 (1981); Terry v. 
Lowrance Hosp., 54 N.C. App. 663, 284 S.E.2d 
128 (1981); Lea Co. v. North Carolina Bd. of 

Transp., 57 N.C. App. 392, 291 S.E.2d 844 
(1982); Shepherd v. Shepherd, 57 N.C. App. 
680, 292 S.E.2d 169 (1982); North Carolina 
State Treas. v. City of Asheville, 61 N.C. App. 
140, 300° S.E.2d 283 (1983); Lamb vy. 
Wedgewood S. Corp., 308 N.C. 419, 302 S.E.2d 
868 (1983); Biesecker v. Biesecker, 62 N.C. App. 
282, 302 S.E.2d 826 (1983); Coker v. Basic 

Media, Ltd., 63 N.C. App. 69, 303 S.E.2d 620 
(1983); Hoch v. Young, 63 N.C. App. 480, 305 
S.E.2d 201 (1983); Roshelli v. Sperry, 63 N.C. 
App. 509, 305 S.E.2d 218 (1983); Norlin Indus., 
Inc. v. Music Arts, Inc., 67 N.C. App. 300, 313 
S.E.2d 166 (1984); Shelton v. Fairley, 72 N.C. 
App. 1, 3238 S.E.2d 410 (1984); Adams v. Nelson, 
313 N.C. 442, 329 S.E.2d 322 (1985); Peterson 
v. Air Line Pilots Ass’n, Int'l, 759 F.2d 1161 (4th 
Cir. 1985); Stanford v. Owens, 76 N.C. App. 284, 
332 S.E.2d 730 (1985); Taylor v. Brittain, 76 
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N.C. App. 574, 334 S.E.2d 242 (1985); Emanuel 
v. Emanuel, 78 N.C. App. 799, 338 S.E.2d 620 
(1986); Bruce v. Bruce, 79 N.C. App. 579, 339 

S.E.2d 855 (1986); Estrada v. Burnham, 316 
N.C. 318; 341 S.E.2d 5388 (1986); Cox v. 
Jefferson-Pilot Fire & Cas. Co., 80 N.C. App. 
122, 341 S.E.2d 608 (1986); Hyer v. Pittsburgh 
Corning Corp., 790 F.2d 30 (4th Cir. 1986); 
Cellu Prods. Co. v. G.T.E. Prods. Corp., 81 N.C. 
App. 474, 344 S.E.2d 566 (1986); Chmil v. 
Rulisa Operating Co. (In re Tudor Assocs.), 64 
Bankr. 656 (E.D.N.C. 1986); Burgess v. 
Equilink Corp., 652 F. Supp. 1422 (W.D.N.C. 
1987); In re Woodie, 85 N.C. App. 5338, 355 
S.E.2d 163 (1987); Lackey v. Bressler, 86 N.C. 
App. 486, 358 S.E.2d 560 (1987); Jetstream 
Aero Servs., Inc. v. New Hanover County, 672 F. 

Supp. 879 (E.D.N.C. 1987); McAdoo v. City of 
Greensboro, 91 N.C. App. 570, 372 S.H.2d 742 
(1988); South Shell Inv. v. Town of Wrightsville 
Beach, 703 F. Supp. 1192 (E.D.N.C. 1988); 
Spaulding v. R.J. Reynolds Tobacco Co., 93 N.C. 
App. 770, 379 S.E.2d 49 (1989); Wilson Heights 
Church of God v. Autry, 98 N.C. App. 147, 379 
S.E.2d 691 (1989); Travis v. Knob Creek, Inc., 
94 N.C. App. 111, 380 S.E.2d 380 (1989); Amer- 
ican Multimedia, Inc. v. Freedom Distrib., Inc., 
95 N.C. App. 750, 384 S.E.2d 32 (1989); Shook 
ex rel. Shook v. Gaston County Bd. of Educ., 882 
F.2d 119 (4th Cir. 1989); Adams v. Moore, 96 
N.C. App. 359, 385 S.E.2d 799 (1989); Howell v. 
Landry, 96 N.C. App. 516, 386 S.E.2d 610 
(1989); Cherokee Ins. Co. ex rel. Weed v. R/I, 

Inc., 97 N.C. App. 295, 388 S.E.2d 239 (1990); 
Cheek v. Poole, 98 N.C. App. 158, 390 S.E.2d 
455 (1990); Cameron v. Martin Marietta Corp., 
729 F. Supp. 1529 (E.D.N.C. 1990); Eaton Corp. 
v. Public Serv. Co., 99 N.C. App. 174, 392 S.E.2d 
404 (1990); IR Constr. Prods. Co. v. D.R. Allen & 
Son, 737 F. Supp. 895 (W.D.N.C. 1990); Doe v. 
American Nat Red Cross, 798 F. Supp. 301 
(E.D.N.C. 1992); Osborne v. Walton, 110 N.C. 
App. 850, 431 S.E.2d 496 (1993); State ex rel. 
State Art Museum Bldg. Comm’n v. Travelers 
Indem. Co., 111 N.C. App. 330, 4382 S.E.2d 419 
(1993); Capital Outdoor Adv., Inc. v. City of 
Raleigh, 337 N.C. 150, 446 S.E.2d 289, rehear- 
ing denied, 337 N.C. 807, 449 S.E.2d 566 
(1994); Jordan v. Foust Oil Co., 116 N.C. App. 
155, 447 S.E.2d 491 (1994), cert. denied, 339 
N.C. 613, 454 S.E.2d 252 (1995); Cage v. Colo- 
nial Bldg. Co., 337 N.C. 682, 448 S.E.2d 115 
(1994); Bryant v. Adams, 116 N.C. App. 448, 448 
S.H.2d 832 (1994), cert. denied, 339 N.C. 736, 
454 S.E.2d 647 (1995); Jones v. Summers, 117 
N.C. App. 415, 450 S.E.2d 920 (1994); Tierney v. 
Garrard, 124 N.C. App. 415, 477 S.E.2d 73 
(1996), cert. granted, 345 N.C. 760, 485 S.E.2d 
309 (1997), aff'd, 347 N.C. 258, 490 S.E.2d 237 
(1997); Markham y. Nationwide Mut. Fire Ins. 
Co., 125 N.C. App. 448, 481 S.E.2d 349 (1997), 
cert. denied, 346 N.C. 281, 487 S.E.2d 551 
(1997); Russell v. Adams, 125 N.C. App. 637, 
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482 S.E.2d 30 (1997); Soderlund v. North Caro- 
lina Sch. of Arts, 125 N.C. App. 386, 481 S.E.2d 
336 (1997); Hudson v. Game World, Inc., 126 
N.C. App. 1389, 484 S.E.2d 435 (1997); Shiloh 
Methodist Church v. Keever Heating & Cooling 
Co., 127 N.C. App. 619, 492 S.E.2d 380 (1997), 
decided prior to 2001 amendment to subsection 
(c); Rudd v. Electrolux Corp., 982 F. Supp. 355 
(M.D.N.C. 1997); Liptrap v. City of High Point, 
128 N.C. App. 353, 496 S.E.2d 817 (1998), cert. 
denied, 348 N.C. 78, 505 S.E.2d 873 (1998); 
Mrozek v. Mrozek, 129 N.C. App. 48, 496 S.E.2d 
836 (1998); Robertson v. City of High Point, 129 
N.C. App. 88, 497 S.E.2d 300 (1998); Bob 
Killian Tire, Inc. v. Day Enters., Inc., 131 N.C. 
App. 330, 506 S.E.2d 752 (1998); Timour v. Pitt 
County Mem. Hosp., 131 N.C. App. 548, 508 
S.E.2d 329 (1998); Vogl v. LVD Corp., 132 N.C. 
App. 797, 514 S.E.2d 113 (1999); Monson v. 
Paramount Homes, Inc., 133 N.C. App. 235, 515 
S.E.2d 445 (1999); Kirkpatrick v. Lenoir County 
Bd. of Educ., 216 F.3d 380 (4th Cir. 2000); 
White v. Crisp, 138 N.C. App. 516, 530 S.E.2d 
87 (2000); Zenobile v. McKecuen, 144 N.C. App. 
104, 548 S.E.2d 756 (2001), cert. denied, 354 
N.C. 75, — S.E.2d — (2001); Renegar v. R.J. 
Reynolds Tobacco Co., 145 N.C. App. 78, 549 
S.E.2d 227 (2001). 

II. CONTRACTS. 

A. In General. 

Editor’s Note. — See also $ 25-2-725 as to 

statute of limitations in contracts for sale. 
Statute Begins to Run When Breach Oc- 

curs. — The three-year period of the statute of 
limitations governing actions based on express 
contracts does not begin to run until the alleged 
breach occurs and the cause of action accrues. 
Silver v. North Carolina Bd. of Transp., 47 N.C. 
App. 261, 267 S.E.2d 49 (1980); Flexolite Elec., 
Ltd. v. Gilliam, 55 N.C. App. 86, 284 S.E.2d 523 
(1981). 

The statute begins to run on the date the 
promise is broken. Pickett v. Rigsbee, 252 N.C. 
200, 113 S.E.2d 323 (1960); Carl Rose & Sons 
Ready Mix Concrete, Inc. v. Thorp Sales Corp., 
36 N.C. App. 778, 245 S.E.2d 234 (1978). 
Where there is either a breach of an agree- 

ment or a tortious invasion of a right for which 
the party aggrieved is entitled to recover even 
nominal damages, the statute of limitations 
immediately begins to run against the party 
aggrieved, unless he is under one of the disabil- 
ities specified in § 1-17. Brantley v. Dunstan, 
10 N.C. App. 706, 179 S.E.2d 878 (1971). 
The statute of limitations does not begin to 

run until the contract is breached. Rawls v. 
Lampert, 58 N.C. App. 399, 293 S.E.2d 620 
(1982); Duke Univ. v. St. Paul Mercury Ins. Co., 
95 N.C. App. 663, 384 S.E.2d 36 (1989). 

The statute of limitations begins to run from 
the date that a contract is breached by failure 
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to perform when required to do so under the 
contractual agreement, not from the first date 
when performance of the contract is possible. 
Penley v. Penley, 314 N.C. 1, 332 S.E.2d 51 

(1985). 
Under subdivision (1) of this section, the 

period of limitations begins to run whenever 
the plaintiff’s right to maintain an action ac- 
crues. United States Leasing Corp. v. Everett, 
Creech, Hancock, & Herzig, 88 N.C. App. 418, 
363 S.E.2d 665, cert. denied, 322 N.C. 329, 369 
S.E.2d 364 (1988). 

The statute of limitations for contract actions 
is three years. The statute begins to run when 
the claim accrues; with a breach of contract 
action, the claim accrues upon breach. Abram v. 
Charter Medical Corp. of Raleigh, 100 N.C. 
App. 718, 398 S.E.2d 331 (1990), discretionary 
review denied, 328 N.C. 328, 402 S.E.2d 828 
(1991). 

Insured was not at liberty to assert a claim 
against defendant for uninsured motorist cov- 
erage aS a consequence of insolvency of the 
tortfeasor’s insurer until the date the insurance 
company was declared insolvent; therefore, the 
cause of action accrued on that date and the 
statute of limitations set out in subsection (1) 
began to run. North Carolina Ins. Guar. Ass’n v. 
State Farm Mut. Auto. Ins. Co., 115 N.C. App. 
666, 446 S.E.2d 364 (1994). 

Limitations of actions for breach of contract 
are governed by subdivision (1) of this section, 
and the statute begins to run when the claim 
accrues; for a breach of contract action, the 
claim accrues upon breach. Miller v. Randolph, 
124 N.C. App. 779, 478 S.E.2d 668 (1996). 
A cause of action for breach of contract 

accrues at the time of the breach which 
gives rise to the right of action. United States 
Leasing Corp. v. Everett, Creech, Hancock, & 
Herzig, 88 N.C. App. 418, 363 S.E.2d 665, cert. 
denied, 322 N.C. 329, 369 S.E.2d 364 (1988). 

It is unimportant that the actual or the 
substantial damage does not occur until 
later if the whole injury results from the orig- 
inal tortious act. Brantley v. Dunstan, 10 N.C. 
App. 706, 179 S.E.2d 878 (1971). 

Or That Consequences Are Not Discov- 
ered or Discoverable When Cause of Ac- 
tion Accrues. — It is unimportant that the 
harmful consequences of the breach of duty or 
of contract were not discovered or discoverable 
at the time the cause of action accrued. 
Brantley v. Dunstan, 10 N.C. App. 706, 179 
S.E.2d 878 (1971). 
A new promise to pay fixes a new date 

from which the statute runs. Such promise, 
to be binding, must be in writing as required by 
§ 1-26. Pickett v. Rigsbee, 252 N.C. 200, 113 

S.E.2d 323 (1960). 
A new promise to pay fixes a new date from 

which the statute of limitations for a contract 
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action runs. Penley v. Penley, 314 N.C. 1, 332 
S.E.2d 51 (1985). 
New Promise to Pay Existing Debt. — A 

letter to a creditor (plaintiff) written by a 
debtor (defendant), which did not state the 
amount owed but referred to the principal 
amount, constituted a new promise to pay the 
existing debt which tolled the statute of limita- 
tions for the plaintiff’s claim pursuant to § 1- 
26. Coe v. Highland Sch. Assocs. Ltd. Partner- 
ship, 125 N.C. App. 153, 479 S.E.2d 257 (1996). 
Modification of Original Agreement. — 

Although plaintiffs and defendants entered 
into the original contract in 1982 and held a 
closing with respect thereto in May 1988, they 
had reached a new agreement, or a modifica- 
tion of their original agreement, in January 
1985 concerning the construction of a boat slip. 
Plaintiff husband testified he thought they had 
reached an “acceptable solution” at that point, 
but when he discovered that the boat slip was 
difficult to access and not constructed according 
to the agreed-upon plans in January 1986 and 
filed a complaint in June 1988, his filing was 
well within the three year period which began 
in January 1986. Munie v. Tangle Oaks Corp., 
109 N.C. App. 336, 427 S.E.2d 149 (1998). 
Negligent Advice of Insurance Agent. — 

A cause of action for negligent advice of an 
insurance agent, brought by the beneficiary ofa 
life insurance policy issued in reliance on that 
advice, accrues at the death of the insured, 
rather than at the time of the negligent advice. 
Pierson v. Buyher, 330 N.C. 182, 409 S.E.2d 903 

(T99P): 
A cause of action based on negligent advice 

rendered by an insurance agent does not in- 
volve professional malpractice, and the appro- 
priate statute of limitations is the three-year 
period of subdivision (5) of this section, not 
§ 1-15(c). Pierson v. Buyher, 330 N.C. 182, 409 

S.E.2d 903 (1991). 
Effect of Partial Payment. — A part pay- 

ment operates to toll the statute if made under 
such circumstances as will warrant the clear 
inference that the debtor in making the pay- 
ment recognized his debt as then existing and 
acknowledged his willingness, or at least his 
obligation, to pay the balance. Whitley’s Elec. 
Serv., Inc. v. Sherrod, 293 N.C. 498, 238 S.E.2d 
607 (1977). 
Where plaintiff sues on a current account, a 

part payment which constitutes an acknowl- 
edgment begins the statute running anew as to 
the entire amount that is acknowledged and 
not merely those items which accrued within 
three years of the payment. Whitley’s Elec. 
Serv., Inc. v. Sherrod, 293 N.C. 498, 238 S.E.2d 
607 (1977). 
Payment After Statute Had Run. — 

Where a chattel mortgage on crops secured 
payment of the maker’s note and the mortgagee 
endorsed the note, and mortgaged to another, 
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the bar of the three-year statute of limitations 
which had otherwise run would not be repelled 
by payments on the note from the sale of the 
crop, as against the endorser, or without evi- 
dence of his intent to make the payment and 
thus impliedly at least acknowledge the debt; 
and his having attended the mortgage sale of 
the crop and become a purchaser was not suf- 
ficient. Nance v. Hulin, 192 N.C. 665, 135 S.E. 
774 (1926). 

Creditor’s demand for payment made by 
his counsel was not sufficient to invoke the 
acceleration clause and did not operate to start 
the limitations period running. Vreede v. Koch, 

94 N.C. App. 524, 380 S.E.2d 615 (1989). 
Running of Statute on Continuing Con- 

tract. — Where debtor signed note to creditor, 
creditor received last payment from debtor on 
January 1, 1980, final date of performance on 
note was October, 1985, and both debtor and 
guarantor defaulted on the note, the statute of 
limitations did not begin to run until the date 
that final performance was due, Oct. 1, 1985, 

because the parties’ agreement was a continu- 
ing contract; continuing performance was pos- 
sible where there was no evidence that creditor 
treated debtor’s failure to pay as a total repu- 
diation of the contract and debtor’s failure to 
make the balloon payment due on Dec. 31, 
1979, was not treated by creditors as a repudi- 
ation, nor were debtor’s repeated failures to 
make monthly installment payments from Jan. 
1, 1980. Vreede v. Koch, 94 N.C. App. 524, 380 
S.E.2d 615 (1989). 
Obligation Payable by Installments. — 

The general rule in the case of an obligation 
payable by installments is that the statute of 
limitations runs against each installment indi- 
vidually from the time it becomes due, unless 
the creditor exercises a contractual option to 
accelerate the debt, in which case the statute 
begins to run from the date the acceleration 
clause is invoked. United States Leasing Corp. 
v. Everett, Creech, Hancock, & Herzig, 88 N.C. 

App. 418, 363 S.E.2d 665, cert. denied, 322 N.C. 
329, 369 S.E.2d 364 (1988). 

Effect of Exercise of Acceleration Clause 
in Note. — Where the holder of a note exer- 
cised the acceleration clause therein contained 
by instituting an action against two of the 
comakers on the note for the entire indebted- 
ness after default in the payment of an install- 
ment, the exercise of the acceleration clause 
was effective as to a third comaker, even though 
he was not made a party to the action, and 
action on the note against the third comaker 
was barred after the elapse of more than three 
years from the exercise of the acceleration 
clause, the note not being under seal. 
Shoenterprise Corp. v. Willingham, 258 N.C. 
36, 127 S.E.2d 767 (1962). 
Running of Statute on Breach of Lease 

Provision. — Breach of lease occurred when 
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defendants failed to pay taxes as they came 
due. Upon breach, plaintiff’s cause of action 
accrued as to the unpaid taxes, and the statute 
of limitations began to run. Clause in lease 
requiring that plaintiff give defendants notice 
of default and allow defendants to cure default 
within a specified period of time did not affect 
accrual of cause of action. Martin v. Ray Lackey 
Enters., Inc., 100 N.C. App. 349, 396 S.E.2d 327 
(1990). 

Effect of Remedies in Lease on Running 
of Statute. — When defendants defaulted by 
failing to pay taxes as they became due under 
lease, plaintiff had three basic remedies which 
he could exercise: He could immediately bring 
an action to enforce defendants’ obligation to 
pay, or he could pay taxes himself as provided 
by the lease and then be reimbursed by the 
defendants, or he could give written notice of 
default and repossess the premises if not cured 
within the time period specified by the lease. 
Regardless of the alternative, each was but a 
remedy available to the plaintiff, which arose 
upon default as defined by the lease, and which 
had to be exercised, if at all, within the three 
year statute of limitations which began to run 
upon default. Martin v. Ray Lackey Enters., 
Inc., 100 N.C. App. 349, 396 S.E.2d 327 (1990). 
Lease Obligation Payable by Install- 

ments. — Where defendants’ tax obligation 
under lease was on an annual basis, the statute 
of limitations ran independently on each an- 
nual default. Martin v. Ray Lackey Enters., 
Inc., 100 N.C. App. 349, 396 S.E.2d 327 (1990). 
Necessity for Demand Where Fiduciary 

Relation Exists. — Where a fiduciary relation 
exists between the parties, with respect to 
money due by one to the other, the statute of 
limitations does not begin to run until a de- 
mand and refusal. Efird v. Sikes, 206 N.C. 560, 
174 S.E. 513 (1934). 
Running of Statute as Between Part- 

ners. — As between partners themselves the 
statute would not begin to run on the cause of 
action for an accounting until one partner had 
notice of the other’s termination of the partner- 
ship and his refusal to account. Prentzas v. 
Prentzas, 260 N.C. 101, 131 S.E.2d 678 (1963); 
Bennett v. Anson Bank & Trust Co., 265 N.C. 
148, 143 S.E.2d 312 (1965). 
When Statute Begins to Run as to Ex- 

press Trust. — In the case of an express trust, 
the statute begins to run when the trustee 
disavows the trust with the knowledge of the 
cestui que trust. Fulp v. Fulp, 264 N.C. 20, 140 
S.E.2d 708 (1965). 

The general rule is that a trustee’s repudia- 
tion of a trust and his assertion of an adverse 
claim of ownership is not sufficient to start the 
statute of limitations running, unless and until 
such repudiation and claim are made known to 
the beneficiary of the trust so as to require him 
to assert his rights. Solon Lodge v. Ionic Lodge, 
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247 N.C. 310, 101 S.E.2d 8 (1957). 
Where loan between brothers was se- 

cured by deed of trust and son of borrower 
was made trustee, because of the close family 
relationships of the parties, the question of 
when lender knew or should have known of 
trustee’s alleged breach of fiduciary duty, by 
executing cancellation of deed of trust, was 
question for trier of fact to resolve, and lender’s 
action against trustee was not subject to dis- 
missal on borrower’s and trustee’s motion un- 
der Rule 12(b)(6) to dismiss, alleging that the 
action was time barred. Dawn v. Dawn, 122 
N.C. App. 493, 470 S.E.2d 341 (1996). 
When compensation is to be provided in 

the will of the recipient, the cause of ac- 
tion accrues when he dies without having 
made the agreed testamentary provision. 
Johnson v. Sanders, 260 N.C. 291, 132 S.E.2d 
582 (1963); Hicks v. Hicks, 13 N.C. App. 347, 
185 S.E.2d 430 (1971). 
When personal services are rendered with 

the understanding that compensation is to be 
made in the will of the recipient, payment 
therefor does not become due until death, and 
the statutes of limitations do not begin to run 
until that time. Stewart v. Wyrick, 228 N.C. 
429, 45 S.E.2d 764 (1947); Speights  v. 
Carraway, 247 N.C. 220, 100 S.E.2d 339 (1957). 
Quantum meruit claims for services ren- 

dered pursuant to a contract to devise are 
controlled by the three-year statute of limita- 
tions of this section. When the agreed upon 
compensation is to be provided in the will of the 
recipient of the services, the cause of action 
accrues when the recipient dies without having 
made the agreed testamentary provision. In re 
Estate of English, 83 N.C. App. 359, 350 S.E.2d 
379 (1986), cert. denied, 319 N.C. 403, 354 
S.E.2d 711 (1987). . 
Or When Contract Is Abandoned. — 

Where it was agreed that services were to be 
rendered during the life of recipient and com- 
pensation was to be provided in the will of 
recipient, and the contract is abandoned, the 
cause of action accrues at the time of abandon- 
ment of the contract. Hicks v. Hicks, 13 N.C. 
App. 347, 185 S.E.2d 430 (1971). 
Accrual of Action for Compensation for 

Services Absent Arrangement as to Time 
for Compensation. — Where recovery of com- 
pensation for services rendered is sought upon 
implied contract or quantum meruit, and the 
arrangement is for indefinite and continuous 
service, without any definite arrangement as to 
time for compensation, and payment may be 
required toties quoties, the implied promise is 
to pay for services as they are rendered, and 
payment may be required whenever any are 
rendered; thus the statute is silently and 
steadily excluding so much as are beyond the 
prescribed limitation. Hicks v. Hicks, 13 N.C. 
App. 347, 185 S.E.2d 430 (1971). 
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Accrual of Action for Attorneys’ Fees 
Under Contingent Fee Contract. — An at- 
torneys’ action for the reasonable value of his 
services upon termination of his employment 
under a contingent fee contract does not accrue 
until the occurrence of the contingency stated 
in the contract. Clerk of Superior Court v. 
Guilford Bldrs. Supply Co., 87 N.C. App. 386, 
361 S.E.2d 115 (1987), cert. denied, 321 N.C. 
471, 364 S.E.2d 918 (1988). 
Accrual of Action Against Insurer for 

Legal Expenses. — Each legal expenditure 
incurred as a result of the insurer’s refusal to 
defend creates a new right in the insured to 
recover such legal expenditures from the in- 
surer; thus, given the three-year statute of 
limitations affecting contracts under subdivi- 
sion (1) of this section, an insured has three 
years from the date each legal expense is in- 
curred to bring suit against the insurer for its 
refusal to defend the insured. Duke Univ. v. St. 
Paul Mercury Ins. Co., 95 N.C. App. 663, 384 
S.E.2d 36 (1989). 
As to the running of the statute on the 

amount unpaid on subscriptions to the 
capital stock of a corporation, see Windsor 
Redrying Co. v. Gurley, 197 N.C. 56, 147 S.E. 
676 (1929). 
Accrual of Action Against Guarantor. — 

A plaintiff’s cause of action against a guarantor 
arises when the principal refuses to make fur- 
ther payments on the promissory note. If the 
guaranty of payment is absolute, the right to 
sue upon the guaranty accrues immediately 
upon the failure of the principal debtors to pay 
their debt at maturity. Better Adv., Inc. v. 
Peace, 43 N.C. App. 534, 259 S.E.2d 359 (1979), 
cert. denied, 299 N.C. 328, 265 S.E.2d 393 
(1980). 
An action on a guaranty not under seal must 

be commenced within three years of the breach 
triggering the obligation of the guarantors. 
Georgia-Pacific Corp. v. Bondurant, 81 N.C. 
App. 362, 344 S.E.2d 302 (1986). 
Accrual of Action on Obligation to In- 

demnify. — North Carolina follows the general 
rule that a cause of action on an obligation to 
indemnify normally accrues when _ the 
indemnitee suffers actual loss. Premier Corp. v. 
Economic Research Analysts, Inc., 578 F.2d 551 

(4th Cir. 1978). 
Where one person’s liability for a tort or 

breach of warranty committed by another is 
secondary, the statute of limitations does not 
start running against his right to indemnity 
from the party who is primarily liable until he 
has paid damages to the injured party. Hager v. 
Brewer Equip. Co., 17 N.C. App. 489, 195 
S.E.2d 54 (1973). 

Suit by Surety on Surety Agreement. — 
Section 26-3.1 allows a surety to sue a principal 
on the original instrument or for reimburse- 
ment on the surety agreement. After three 
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years, a suit on the latter theory would be 
barred by this section. Where a surety elects to 
sue on the underlying note under seal, he has 
the same rights the bank had on the original 
note. Thus, the 10-year statute of limitations, 
§ 1-47, would apply. Adams v. Bass, 88 N.C. 
App. 599, 364 S.E.2d 194 (1988), cert. denied, 
326 N.C. 363, 389 S.E.2d 810 (1990). 
Action on Bond Accrued When Amount 

Established. — Because a bond stated that 
the defendant, as principal and defendant, as 
surety “will pay the full amount of the Lien 
Claim as established in any appropriate court 
proceeding,” the defendant was not under any 
obligation to pay until an amount was estab- 
lished. The statute of limitations did not begin 
to run upon defendant’s filing of the bond dis- 
charging the lien. George v. Hartford Accident 
& Indem. Co., 102 N.C. App. 761, 404 S.E.2d 1 
COST) Cath aa0 INtOrn7 55) Anos Wid 45 
(1992). 
A plaintiff’s cause of action against a 

surety under § 20-288(e) begins to run 
when the fraud is discovered. Ferris v. 
Haymore, 967 F.2d 946 (4th Cir. 1992). 
The cause of action against a surety 

under a motor vehicle dealer surety bond 
arises at the time that the cause of action 
arises against the surety’s principal. Ferris v. 
Haymore, 967 F.2d 946 (4th Cir. 1992). 
Causes of action of truck purchaser 

against dealer and dealer’s surety under a 
motor vehicle dealer surety bond both arose 
when purchaser discovered dealer’s breach of 
contract or fraud, and could accrue no later 
than the date on which purchaser filed a com- 
plaint against the dealer in the superior court. 
And as nothing prevented purchaser from join- 
ing both defendants in one action or from insti- 
tuting a separate action against the surety 
while the case against the dealer was pending, 
the three-year statute of limitations of subdivi- 
sion (1) of this section was not tolled. Bernard v. 
Ohio Cas. Ins. Co., 79 N.C. App. 306, 339 S.E.2d 
20 (1986). 

Repayment of Money Lent Under Verbal 
Agreement. — While, in general, the statute 
of limitations for a breach of contract is three 
years, money lent pursuant to a verbal agree- 
ment which fails to specify a time for repay- 
ment is payable within a reasonable time. The 
statute of limitations does not begin to run 
until a reasonable time for repayment has 
passed. Phillips & Jordan Inv. Corp. v. Ashblue 
Co., 86 N.C. App. 186, 357 S.E.2d 1, cert. 
denied, 320 N.C. 633, 360 S.E.2d 92 (1987). 
Action on Uninsured Motorist Provi- 

sions of Insurance Policy. — The cause of 
action accrued, and the statute of limitations 
began running, with respect to plaintiff’s claim 
under the uninsured motorist provisions of the 
insurance policy issued by defendant, at the 
time damages were sustained, and not, as 
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plaintiff contended, when demand for payment 
under the policy was made and refused by 
defendant. Wheeless v. St. Paul Fire & Marine 
Ins. Co., 11 N.C. App. 348, 181 S.E.2d 144 
(LOTL): 
Breach of warranty claims which arose 

in other states are governed by subdivi- 
sion (1) of this section since remedies are 
governed by the laws of the jurisdiction where 
the suit is brought. The lex fori determines the 
time within which a cause of action shall be 
enforced. Byrd Motor Lines v. Dunlop Tire & 
Rubber Corp., 63 N.C. App. 292, 304 S.E.2d 773 
(1983), cert. denied, 310 N.C. 624, 315 S.E.2d 
689 (1984). 
Warranty That Subject Matter of Sale Is 

Sound. — Where there is a warranty that the 
subject matter of a sale is sound at the date of 
sale, then the statute of limitations begins to 
run at the date of the warranty and not there- 
after. Styron v. Loman-Garrett Supply Co., 6 
N.C. App. 675, 171 S.E.2d 41 (1969). See also, 
Hall v. Gurley Milling Co., 347 F. Supp. 13 
(E.D.N.C. 1972). 
As to accrual of action based upon 

breach of warranty of fitness and safety of 
tobacco curer, see Lewis v. Godwin Oil Co., 1 
N.C. App. 570, 162 S.E.2d 135 (1968). 
As to when breach of contract by trade- 

mark licensor occurred, see Rothmans To- 
bacco Co. v. Liggett Group, Inc., 770 F.2d 1246 
(4th Cir. 1985). 

Sale of House with Defective Furnace. — 
Defendant’s negligent breach of the legal duty 
arising out of his contractual relation with 
plaintiffs occurred when he delivered to them a 
house with a furnace that lacked a draft regu- 
lator and had been installed too close to com- 
bustible joists. Jewell v. Price, 264 N.C. 459, 
142 §.E.2d 1 (1965). 
An action ex contractu brought by a 

municipal corporation to recover the cost 
of rebuilding a bridge, upon a breach by 
defendant of his contract with plaintiff to re- 
place it, was an action to enforce private, cor- 
porate or proprietary rights of the municipal 
corporation, and as such the three-year statute 
of limitations could be interposed as a defense 
by defendant. City of Reidsville v. Burton, 269 
N.C. 206, 152 S.E.2d 147 (1967). 

Plea of Statute Held Available to 
Distributee Against Administrator. — In an 
action by plaintiff to recover his distributive 
share of an estate, where defendant adminis- 
trator set up and pleaded debts due intestate by 
plaintiff as an offset, the claims of both plaintiff 
and defendant being legal, the doctrine of equi- 
table setoff had no application, and the plea of 
the statute of limitations was available to 
plaintiff as a valid defense to the affirmative 
claim of offset pleaded by defendant. Perry v. 
First-Citizens Bank & Trust Co., 223 N.C. 642, 
27 S.E.2d 636 (1943). 
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Ancillary Remedy of Claim and Delivery 
Also Barred. — Where there had been no new 
promise or payment on purchase price for over 
three years prior to institution of action, three- 
year statute of limitations under this section 
barred the ancillary remedy of claim and deliv- 
ery. Lester Piano Co. v. Loven, 207 N.C. 96, 176 
S.E. 290 (1934). 

Statute Not Suspended by War Mea- 
sures. — An action to recover damages for a 
breach of contract for the sale of goods arising 
during federal war control of railroads was 
barred by the statute of limitations after three 
years from the time of its accrual. Vanderbilt v. 
Atlantic C.L.R.R., 188 N.C. 568, 125 S.E. 387 
(1924), appeal dismissed, 270 U.S. 625, 46 S. 
Ct. 204, 70 L. Ed. 767 (1926). 
As to admissibility of parol evidence to 

show in what capacity parties signed note 
under seal, see Furr v. Trull, 205 N.C. 417, 171 
S.E. 641 (1933). 
Federal ERISA Actions. — The North 

Carolina three-year statute of limitations for 
contract actions, codified at subdivision (1) of 
this section, is most analogous to a federal 
Employee Retirement Income Security Act 
(ERISA) action. Wise v. Dallas & Mavis For- 
warding Co., 753 F. Supp. 601 (W.D.N.C. 1991). 

Effect of Bankruptcy Proceeding on 
Limitations Period. — Although bankruptcy 
trustee made partial payment to plaintiff, de- 
fendant did not list plaintiff as a creditor and 
objected to plaintiff’s claim; therefore, plain- 
tiff’s action seeking payment for landscape ser- 
vices, filed over 5 years after the work was 
performed, was not stayed by the bankruptcy 
proceedings, and defendant’s motion to dismiss 
should have been granted. Person Earth Mov- 
ers, Inc. v. Buckland, 136 N.C. App. 658, 525 
S.E.2d 239 (2000). 

B. Actions to Which Section Applies. 

A lease agreement which a contract not 
under seal falls within a three-year statute of 
limitations. Martin v. Ray Lackey Enters., Inc., 
100 N.C. App. 349, 396 S.E.2d 327 (1990). 
Actions Against Sureties on Sealed In- 

struments. — The three-year statute of limi- 
tations is applicable to sureties on sealed in- 
struments, as well as on instruments not under 
seal. Lee v. Chamblee, 223 N.C. 146, 25 S.E.2d 
433 (1943). 

This section applies to actions upon all sealed 
instruments not referred to in preceding sec- 
tions. One of these not mentioned in the pre- 
ceding sections is an action on a sealed note 
against the sureties thereto. Although such an 
action against the principal is not barred until 
10 years by § 1-47(2), that provision does not 
refer to sureties. Welfare v. Thompson, 83 N.C. 
276 (1880); Redmond v. Pippen, 113 N.C. 90, 18 
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S.E. 50 (1893); Flippen v. Lindsey, 221 N.C. 30, 
18 S.E.2d 824 (1942). 

This section applies to sureties on a note 
under seal, and as to such sureties the right of 
action on the note is barred after the lapse of 
three years. Barnes v. Crawford, 201 N.C. 434, 
160 S.E. 464 (1931). 
An action on a note under seal against a 

surety thereon is barred after the lapse of three 
years from the maturity of the note, or after 
three years from the expiration of an extension 
of time for payment binding on the surety. 
Davis v. Alexander, 207 N.C. 417, 177 S.E. 417 
(1934). 
An action against the sureties on the 

bond of a clerk for defalcations in the office of 
the State Treasurer is barred after three years. 
Jackson v. Martin, 136 N.C. 196, 48 S.E. 672 

(1904). 
Subcontractor’s Action to Recover on 

Contractor’s Surety Bond. — Subsection (1) 
of this section, which provides for a three-year 
statute of limitations, applies to subcontrac- 
tor’s action to recover on contractor’s surety 
bond. George v. Hartford Accident & Indem. 
Co., 102 N.C. App. 761, 404 S.E.2d 1 (1991), 
modified on other grounds, 330 N.C. 187, 409 
S.E.2d 913 (1991). 
A guaranty of the payment of a note is an 

obligation arising out of contract by which the 
guarantors assume liability for payment of the 
note in case the makers thereof do not pay same 
upon maturity, and the right to sue upon such 
guaranty arises immediately upon failure of 
the makers to pay the note according to its 
tenor; suit against the guarantors is barred by 
this section after three years from maturity of 
the note. Wachovia Bank & Trust Co. v. Clifton, 

203 N.C. 4838, 166 S.E. 334 (1932). 
Guarantee of Prior Indorsement. — The 

statute of limitations within which to institute 
an action upon a_ guarantee of prior 
indorsement is three years after payment of the 
check. United States v. National City Bank, 28 
F. Supp. 144 (S.D.N-Y. 1939). 
Indemnity Arising from Primary-Sec- 

ondary Liability. — Since indemnity arising 
from primary-secondary liability is a quasi- 
contractual right, it is subject to the three-year 
statute of limitations under subdivision (1) of 
this section. Ingram v. Smith, 16 N.C. App. 147, 
191 S.E.2d 390, cert. denied, 282 N.C. 304, 192 
S.E.2d 195 (1972). 
An action on a note under seal against 

an endorser on the note is ordinarily barred 
after three years from the maturity of the note, 
even though the endorsement is under seal. 
Hertford Banking Co. v. Stokes, 224 N.C. 83, 29 
S.E.2d 24 (1944). 
Action for Right to Contribution. — 

While the right to contribution among co- 
indemnitors or sureties has common law origin, 
since 1807 it has been a statutory right under 

143 



§1-52 

the provisions of § 26-5; accordingly, the appli- 
cable statute in this case provided that an 
action upon a liability created by statute must 
be brought within three years. Finch v. Barnes, 
102 N.C. App. 733, 403 S.E.2d 552, rev’d on 
other grounds sub nom. State v. Case, 330 N.C. 
192, 410 S.E.2d 57 (1991). 
Agreement to Arbitrate. — An agreement 

to submit a controversy to arbitration is a 
contract between the parties, and an action 
thereon, when it is not under seal, is governed 
by the three-year statute of limitations. Sprin- 
kle v. Sprinkle, 159 N.C. 81, 74 S.E. 739 (1912). 
Action for Money Had and Received. — 

An action by a county board of school directors 
for fines and penalties collected by a city was in 
the nature of one for money had and received, 
with none of the incidents of a fiduciary or trust 
relation, and subdivision (1) of this section 

applied. School Dirs. v. City of Asheville, 128 
N.C. 249, 38 S.E. 874 (1901). 
Action on Check Given for Taxes. — A 

plea of the three-year statute of limitations will 
bar recovery in a civil action to collect a check 
given for the payment of taxes when the action 
is not instituted within three years of the date 
the check was issued. Miller v. Neal, 222 N.C. 
540, 23 S.E.2d 852 (1948). 
Breach of Express Trust. — Since occur- 

rences which constitute a breach of an express 
trust amount in effect, and usually in fact, toa 
breach of contract, a cause of action for such 
breach is barred at the expiration of three years 
from such breach, under this section. Teachey v. 
Gurley, 214 N.C. 288, 199 S.E. 83 (1938). 
Where a trust is based on an agreement or 

transaction operating as an express trust, the 
limitation applicable is the statute of three 
years set out in this section. Solon Lodge v. 
Ionic Lodge, 247 N.C. 310, 101 S.E.2d 8 (1957). 
Actions against an executor or trustee 

for breach of fiduciary duty are actions 
arising out of contract. Fortune v. First Union 
Nat'l Bank, 87 N.C. App. 1, 359 S.E.2d 801 
(1987), rev’d on other grounds, 323 N.C. 146, 
371 S.E.2d 483 (1988). 
Breach of Fiduciary Duty of Executor 

and Trustee Under Will. — The fiduciary 
duties of an executor and trustee under a will 
are essentially contractual in nature and any 
failure to perform in compliance with the duties 
as a fiduciary is tantamount to a breach of 
contract; hence, a beneficiary’s action to enforce 
the terms of the arrangement and to recover 
damages sustained by reason of defendant’s 
breach of fiduciary duty being essentially 
grounded in contract, is subject to the three- 
year limitation of subdivision (1) of this section. 
Tyson v. North Carolina Nat’] Bank, 305 N.C. 
136, 286 S.E.2d 561 (1982). 
Where a fiduciary relation exists be- 

tween the parties, with respect to money due 
by one to the other, the statute of limitations 
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does not begin to run until there has been a 
demand and refusal. Glover v. First Union Nat'l 
Bank, 109 N.C. App. 451, 428 S.E.2d 206 
(1993). 
Action Based on Implied Contract. — An 

action based on an implied contract is analo- 
gous to one based on the breach of an express 
trust, which is necessarily based on a breach of 
contract, and the limitation applicable to both 
such actions is three years. Fulp v. Fulp, 264 
N.C. 20, 140 S.E.2d 708 (1965). 
Claims for Services. — In absence of a 

special contract to compensate plaintiff for his 
services to defendant’s intestate by will effec- 
tive at defendant’s death, the statute of limita- 
tions bars all claims for services except those 
rendered within three years. Grady v. Faison, 
224 N.C. 567, 31 S.E.2d 760 (1944); Johnson v. 
Sanders, 260 N.C. 291, 182 S.E.2d 582 (1963). 

Recovery cannot be had upon assumpsit or 
quantum meruit for personal services rendered 
in reliance upon oral contract to devise when 
action is instituted more than three years after 
the death of the promisor and the statute of 
limitations is pleaded in bar. Dunn v. Brewer, 
228 N.C. 43, 44 S.E.2d 353 (1947). 

This section bars a claim for personal ser- 
vices rendered a decedent only as to those 
services rendered more than three years prior 
to the date of decedent’s death, and in view of 
§ 1-22, the contention that this section bars the 

claim for all services rendered more than three 
years prior to the institution of the action is 
untenable. Hodge v. Perry, 255 N.C. 695, 122 
S.E.2d 677 (1961). 
A claim to stock was governed by the 

three-year limitations period of this sec- 
tion where the substantive right asserted was 
one of contract. American Hotel Met. Assocs. v. 
Jones, 768 F.2d 562 (4th Cir. 1985). 
Action by Former Husband Against 

Former Wife to Declare Ownership Inter- 
est in Business. — The three-year contract 
limitations period provided in subdivision (1) is 
the applicable statute of limitations in a former 
husband’s suit against his former wife and her 
incorporated fast-food restaurant franchise 
seeking a declaration of his ownership interest. 
Penley v. Penley, 314 N.C. 1, 332 S.E.2d 51 
(1985). 
Claims Involving Bodily Injury as Es- 

sential Element. — The North Carolina Su- 
preme Court has declined to apply § 25-2-725 
to such claims where bodily injury to the person 
is an essential element of the cause of action 
and has instead adopted as the appropriate 
statute of limitation the three-year period con- 
tained in § 1-52(1). Smith v. Cessna Aircraft 
Co., 571 F. Supp. 433 (M.D.N.C. 1983). 
Damage to Property Caused by Defec- 

tive Product. — Where the loss sought to be 
recovered was the damage to real property 
caused by a defective air conditioning unit, and 
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not just an action to recover the value or a 
replacement of the unit based on the breach of 
warranty, the trial judge properly concluded 
the applicable limitation period was three 
years under this section. Hanover Ins. Co. v. 
Amana Refrigeration, Inc., 106 N.C. App. 79, 
415 S.E.2d 99, cert. denied, 332 N.C. 344, 421 
S.E.2d 147 (1992). 
Damages for Trespass to Land. — A claim 

for damages for trespass to land is governed by 
a three-year statute of limitations, and laches 
is not a tenable defense to such an action. 
Rudisail v. Allison, 108 N.C. App. 684, 424 
S.E.2d 696 (1993). 
Rent abatement sought by plaintiffs under 

the Residential Rental Agreements Act, § 42- 
38 et seq., a remedy which is not spelled out but 
which is implied from the statute, and which is 
not punitive but rather in the nature of a 
restitutionary remedy, was governed by three- 
year statute of limitations pursuant to subdivi- 
sions (1) and (2) of this section. Miller v. C.W. 
Myers Trading Post, Inc., 85 N.C. App. 362, 355 

S.E.2d 189 (1987). 
Actions Under ERISA Provisions. — This 

section applied to union employees’ Employee 
Retirement Income Security Act (ERISA) ac- 
tion; employee’s claims were most analogous to 
claims for breach of contract and, in addition, 
subdivision (2) contains applicable alternative 
limitations provisions. United Food & Com. 
Workers Local 204 v. Harris-Teeter Super 
Mkts., Inc., 716 F. Supp. 1551 (W.D.N.C. 1989). 
Where union employees brought Employee 

Retirement Income Security Act (ERISA) ac- 
tion against employer, employee’s claims did 
not accrue until employers refused to comply 
with employee’s request, as an individual, to be 
a participant in the employee benefits plan; the 
suit was filed in a timely fashion after employ- 
ee’s request was denied. United Food & Com. 
Workers Local 204 v. Harris-Teeter Super 
Mkts., Inc., 716 F. Supp. 1551 (W.D.N.C. 1989). 
Employment Contract. — Where plaintiff 

alleged that he had entered into an employ- 
ment contract with defendants, to include a 
weekly salary and commissions, and further 
alleged that his employment was terminated 
and that defendants did not pay him the com- 
mission and bonus to which he was entitled, 
plaintiff’s action was governed by subdivision 
(1) of this section rather than § 1-55(1). Miller 
y. Randolph; 124 N.C. App. 779, 478 S.E.2d 668 
(1996). 

C. Actions to Which Section Not 

Applicable. 

Constitutional Impairment of Contract. 
— The three year statute of limitations pursu- 
ant to this section did not apply to claim for a 
constitutional impairment of contract. 
Faulkenbury v. Teachers’ & State Employees’ 
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Retirement Sys., 108 N.C. App. 357, 424 S.E.2d 
420, cert. denied, 334 N.C. 162, 432 S.E.2d 358, 
aff’d per curium, 335 N.C. 158, 436 S.E.2d 821 
(1993). 
Action Against Principal on Sealed In- 

strument. — Where contract for the manage- 
ment and division of profits of a business was 
held to be an instrument as that term is used in 
§ 1-47(2), and where it was held that there was 

no ambiguity in the wording of the contract as 
to the intent of the parties that it be under their 
respective seals, plaintiff’s right to bring his 
action was governed by § 1-47, and not by this 
section. Hutchinson v. Hutchinson, 49 N.C. 
App. 687, 272 S.E.2d 146 (1980). 
When the promisor in an indemnity 

bond has a personal, immediate, and pe- 
cuniary interest in the transaction in which 
third party is the original obligor, the courts 
will always give effect to his promise as an 
original and direct promise to pay, and this 
section will not be applicable. New Amsterdam 
Cas. Co. v. Waller, 233 N.C. 536, 64 S.E.2d 826 
(1951). 
Where liability of insurer is expressly 

limited in an indemnity or fidelity bond to 
losses occasioned and discovered during a spec- 
ified time, this section will not extend the 
period of indemnity, for this is a statute of 
limitations and can have no effect upon valid 
contractual relations existing between the 
indemnitor and indemnitee. Hood v. Rhodes, 
204 N.C. 158, 167 S.E. 558 (1933). 
Action Under Uninsured Motor Vehicle 

Policy. — Action against an insurer, brought 
under the uninsured motorist insurance en- 
dorsement to an automobile liability insurance 
policy, to recover damages for death caused by 
the wrongful act of an uninsured motorist, is 
subject to the two-year statute of limitations for 
wrongful death by § 1-53(4), and not the three- 
year limitation prescribed for actions on con- 
tract by subdivision (1) of this section. Brown v. 
Lumbermens Mut. Cas. Co., 285 N.C. 3138, 204 
S.E.2d 829 (1974). 
Contracts for the sale of “timber to be 

cut” are governed by Article 2 of the UCC, 
pursuant to § 25-2-107(2); accordingly, the con- 
trolling statute is § 25-2-725(1), which pro- 
vides for a four-year period of limitation, not 
the three year statute of limitations in this 
section. Mills v. New River Wood Corp., 77 N.C. 
App. 576, 335 S.E.2d 759 (1985). 

As Was Action Involving Sale of Mobile 
Home. — Where plaintiffs sought recovery 
solely for damage to their mobile home, which 
was manufactured by defendant, and because 
the sale of a mobile home is a “transaction in 
goods,” the Uniform Commercial Code deter- 
mined the rights of the parties; therefore, sub- 
section (16) of this section was inapplicable. 
Reece v. Homette Corp., 110 N.C. App. 462, 429 
S.E.2d 768 (1993). 
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D. Actions Held Barred. 

Action on New Promise. — Where plain- 
tiff, payee and holder of a note, alleged that the 
debtor advised him not to enter his claim in 
bankruptcy, and made a promise after the filing 
of the petition but before the order of discharge 
was entered to pay the note, plaintiff’s cause of 
action was on the new promise and not the 
original note, and as the new promise was 
made more than three years prior to the insti- 
tution of the action, plaintiff’s cause was barred 
by the statute of limitations. Westall v. Jack- 
son, 218 N.C. 209, 10 S.E.2d 674 (1940). 
Where land was conveyed to an individ- 

ual with condition that he pay certain 
sums to his brothers, and he accepted the land 
and took possession under the devise, he imme- 
diately became liable, and the right of action 
was barred in three years under this section. 
Rice v. Rice, 115 N.C. 48, 20 S.E. 185 (1894). 
Leaking Roof. — An action filed on June 11, 

1981 against various defendants alleging 
breach of contract involving the construction of 
a defective roof was barred by the three year 
statute of limitations where plaintiff was aware 
in early 1975 that the roof had begun to leak, 
and made repeated complaints about leaks in 
many places over the next three years and 
thereafter. Asheville School v. D.V. Ward 
Constr., Inc., 78 N.C. App. 594, 337 S.E.2d 659 
(1985), cert. denied, 316 N.C. 385, 342 S.E.2d 
890 (1986). 
Parking Lot and Water Damage. — 

Where plaintiff acknowledged that as of 1987, 
parking area was peeling up, and water was 
already leaking into the building but negli- 
gence and breach of contract claims were not 
filed until 1992, more than three years later, 
the trial court correctly dismissed these claims 
as barred by the statute of limitations. 
Haywood Street Redevelopment Corp. v. Harry 
S. Peterson, Co., 120 N.C. App. 832, 463 S.E.2d 
564 (1995). 
Action to Enjoin Conveyance — Plain- 

tiff’s causes of action against a nonprofit and a 
for profit corporation were barred by this sec- 
tion. Hamlet HMA, Inc. v. Richmond County, 
138 N.C. App. 415, 531 S.E.2d 494 (2000). 

EK. Actions Not Barred. 

Promissory Notes Under Seal. — A civil 
action to recover on six promissory notes under 
seal executed on December 3, 1929, and matur- 
ing one each year for five successive years, 
which was begun on August 30, 1940, was not 
barred by the limitation in this section or by the 
10-year statute of limitation in § 1-47. Bell v. 
Chadwick, 226 N.C. 598, 39 S.E.2d 748 (1946). 
Action for Dividends Accrued on Cumu- 

lative Preferred Stock. — The right of a 
stockholder to have dividends accrued on her 
cumulative preferred stock at the time of reor- 
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ganization of corporation declared and paid in 
accordance with the stipulation of the certifi- 
cate before dividends were set aside or paid on 
any other stock were based on contract, and her 
request for injunctive relief was merely ancil- 
lary thereto; plaintiff's cause of action arose — 
when dividends were paid on the new stock 
before accrued dividends on her stock were 
paid, and her action instituted within three 
years thereafter was not barred. Clark v. 
Henrietta Mills, 219 N.C. 1, 12 S.E.2d 682 
(1941). 
Action on Retirement Benefits Contract. 

— Where plaintiff did not become eligible for 
retirement benefits until his retirement, the 
alleged breach of a retirement benefit contract 
could not have occurred until that time; be- 
cause plaintiff brought this action within three 
years of defendants’ refusal of his demand for 
benefits, his action was not barred by the stat- 
ute of limitations. Glover v. First Union Nat] 
Bank, 109 N.C. App. 451, 428 S.E.2d 206 
(1993). 

Suit on Indemnity Contract. — Where an 
issuer of securities brought suit against a bro- 
ker on an indemnity contract several months 
after the issuer reimbursed investors to whom 
the broker had illegally sold the securities, the 
issuer’s claim for indemnity based upon its 
contract with the broker was not barred by 
North Carolina’s statute of limitations. Premier 
Corp. v. Economic Research Analysts, Inc., 578 
F.2d 551 (4th Cir. 1978). 
Where guarantors were liable under a 

continuing guaranty which could only be 
revoked in writing, the time for bringing the 
action was not limited by the three-year statute 
of limitations. Cities Serv. Oil Co. v. Howell Oil 
Coz, 34. N.C; App. 295, 287 S.-H, 2d:-921(1977), 
As warranty was a guarantee that wa- 

terproofing would be free of defects 
through March 15, 1993, each day the water- 
proofing was not free of defects there was a new 
breach of the agreement. With the occurrence of 
each breach a new cause of action accrued, thus 
as the plaintiff’s action was filed within three 
years of a breach of the warranty, the trial court 
erred in dismissing it. Haywood Street Redevel- 
opment Corp. v. Harry S. Peterson, Co., 120 
N.C. App. 832, 463 S.E.2d 564 (1995). 
Where an agreement contained a con- 

tract insuring a carrier from loss and also 
a contract of suretyship in regard to claims 
of third persons under § 62-111, provisions of 
the insurance contract that action be com- 
menced within a specified time were not appli- 
cable to claims under the surety contract, and 
the surety’s right of action for reimbursement 
of claims of third persons paid by it did not 
arise until such payment; hence, an action 
brought within three years of such payment 
was not barred either under the contract or by 
the three-year statute of limitations. American 
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Nat'l Fire Ins. Co. v. Gibbs, 260 N.C. 681, 133 
S.E.2d 669 (1963). 

Collection of Rent by Trustee from 
Cestui Que Trust. — Where the relation of 
landlord and tenant has been established be- 
tween trustee and cestui que trust, evidenced 
by voluntary payment of rent by the cestui que 
trust to the trustee, such relation ordinarily 
suffices to set the statute of limitations running 
against the cestui que trust. But where the 
object of the trust was to hold and preserve title 
for the benefit of an unincorporated association 
whose personnel was constantly in flux and 
subject to future change, the mere establish- 
ment of the relation of landlord and tenant and 
the collection of rent by the trustee, without 
more, was not enough to start the statute 
running. To set the statute in motion it would 
have been necessary to show that all the mem- 
bers of the unincorporated association had 
knowledge, or in law were charged with know]- 
edge, that the trustee was exacting and the 
association officers were paying rent. Solon 
Lodge v. Ionic Lodge, 247 N.C. 310, 101 S.E.2d 
8 (1957). 
Action for Damages Against Carrier. — 

Where written demand against a carrier for 
damages was made within 30 days, and an 
action was brought within three years, such 
action was not barred by this section. United 
States Watch Case Co. v. Southern Express Co., 
120 N:C. 351, 27 S.E. 74 (1897). 
Defense of Laches Held Unavailable. — 

Where lessees’ right to sue subtenant for non- 
payment of taxes under lease was not condi- 
tional upon lessor first suing lessees for non- 
payment of the taxes, the lessor’s delay in suing 
lessees for nonpayment of taxes under the lease 
was immaterial and did not prejudice defen- 
dants’ claim under the sublease. Thus, defense 
of laches was unavailable. Martin v. Ray 
Lackey Enters., Inc., 100 N.C. App. 349, 396 
S.E.2d 327 (1990). 
Where lessees entered into a number of sub- 

leases during term of lease and subleases to 
pay taxes, and sublessees and lessees failed to 
pay taxes under lease or sublease, lessor’s suit 
against lessee was not barred by laches even 
though statute of limitations had run on some 
of the unpaid taxes. Martin v. Ray Lackey 
Enters., Inc., 100 N.C. App. 349, 396 S.E.2d 327 
(1990). 
Defendant Equitably Estopped from 

Pleading the Statute of Limitations. — The 
defendant, who had a contractual obligation to 
pay the plaintiff for services rendered to his 
son, was equitably estopped from pleading the 
statute of limitations as a bar to the plaintiff’s 
cause of action, where the trial judge, as trier of 
fact, found that the defendant’s attorney made 
statements to the plaintiff which caused the 
plaintiff to reasonably believe it would receive 
payment once the court action between the 
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defendant and the insurer was decided. Duke 

Univ. v. Stainback, 84 N.C. App. 75, 351 S.E.2d 
806, aff'd, 320 N.C. 337, 357 S.E.2d 690 (1987). 

Ill. BONDS OF PUBLIC OFFICERS. 

Editor’s Note. — 
This statute protects both principal and 

surety upon the bond. Vaughan v. Hines, 87 
N.C. 445 (1882). 

Section Applicable to Bond of Defaulted 
Court Clerk. — This section is applicable to 
an action against the surety on the bond of a 
defaulted clerk of the superior court. State ex 
rel. Lee v. Martin, 186 N.C. 127, 118 S.E. 914 

(1923), modified on other grounds on rehearing, 
188 N.C. 119, 123 S.E. 631 (1924). 
But Not to Action for Tort Against Clerk. 

— In an action of tort against a clerk of the 
superior court for failing to index a docketed 
judgment as required, this section does not 
apply. Shackelford v. Staton, 117 N.C. 73, 23 
S.E. 101 (18985). 
Application to Register of Deeds. — The 

statutory limit for bringing actions on the offi- 
cial bond of the register of deeds seems to be six 
years (now three years), under this section. The 
statute commences to run from the time of the 
failure to register. State ex rel. Daniel v. 
Grizzard, 117 N.C. 105, 23 S.E. 93 (1895). See 
also, State ex rel. Bank of Spruce Pine v. 
McKinney, 209 N.C. 668, 184 S.E. 506 (1936). 
When Statute Begins to Run — In Gen- 

eral, — An action upon an official bond may be 
brought within six years (now three years) after 
a breach thereof; the statute begins to run only 
from the breach of the bond. Commissioners of 
Moore County v. MacRae, 89 N.C. 95 (1883). 
Same — Failure of Sinking Fund Com- 

missioner to Account for Funds. — Ordi- 
narily the statute begins to run from the time of 
the breach of the bond. Where, upon termina- 
tion of a sinking fund commissioner’s term, the 
law required him to account for funds in his 
hands, his failure to do so constituted a breach 
of his official bond, giving rise to a cause of 
action thereon immediately. City of Washington 
v. Bonner, 203 N.C. 250, 165 S.E. 683 (1932). 
Same — Losses Sustained Through 

Clerk’s Investment. — Ordinarily, the statute 
of limitations on the bond of a clerk of the 
superior court begins to run upon default and 
not upon discovery, and when funds are paid 
into the clerk’s office to the use of a person who 
is sui juris and knows that the funds are subject 
to his demand, and the clerk invests such funds 

in good faith, the provisions of § 1-52(9) have 
no application in an action against successive 
sureties on the clerk’s bonds to recover the loss 
sustained through such investment. State ex 
rel. Thacker v. Fidelity & Deposit Co., 216 N.C. 
135, 4 S.E.2d 324 (1939). 
Where official bond of a public officer by 
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valid contractual limitation covered only 
the first year of the official’s six-year term of 
office, the statute of limitations began to run in 
favor of the surety on the bond from the expi- 
ration of the first year of the official’s term of 
office, and not from the expiration of the offi- 
cial’s statutory six-year term of office. City of 
Washington vy. Trust Co., 205 N.C. 382, 171 S.E. 
438 (1933). 

IV. LIABILITY CREATED BY STATUTES. 

After the time prescribed, the statute is 
an absolute bar to the next of kin. Spruill v. 
Sanderson, 79 N.C. 466 (1878); Vaughan v. 
Hines, 87 N.C. 445 (1882). 
Application of Section to Claims Under 

U.S. Const., Amend. XIV. — Liability alleged 
in a claim under U.S. Const., Amend. XIV, 

while it is created not by federal statute but by 
the Constitution itself, is more akin to “liability 
created by statute” than to common-law assault 
and battery, so that subdivision (2) of this 
section is applicable. Feilder v. Moore, 423 F. 
Supp. 62 (W.D.N.C. 1976). 

This section is applicable to 42 U.S.C. 
§ 1981 actions arising in North Carolina. Wil- 
son v. Continental Group, Inc., 451 F. Supp. 1 
(M.D.N.C. 1978). 

Regardless of whether an action brought un- 
der 42 U.S.C. § 1981 is considered an action in 

contract or an action in tort, the appropriate 
North Carolina statute of limitations is three 
years under this section. Lattimore v. Loews 
Theatres, Inc., 410 F. Supp. 1397 (M.D.N.C. 
19/75). 
The federal courts entertaining 42 U.S.C. 

§ 1981 claims have adopted the most closely 
analogous State statute of limitations, and 
since 42 U.S.C. § 1981 guarantees equal con- 
tract rights to black citizens, the most closely 
analogous State statute of limitations is this 
section. Pittman v. Anaconda Wire & Cable Co., 
408 F. Supp. 286 (E.D.N.C. 1974). 

The statute of limitations for 42 U.S.C. 
§ 1981 is the most analogous statute of limita- 
tions of the state where the deprivation oc- 
curred; in this State, the most analogous stat- 
ute of limitations is either subdivision (1) or 
subdivision (2) of this section. Lilly v. Harris- 
Teeter Supermarket, 545 F. Supp. 686 
(W.D.N.C. 1982), aff'd in part and rev'd in part, 
720 F.2d 326 (4th Cir. 1983). 

This section applies to an action alleging 
racial discrimination in violation of 42 U.S.C. 
§ 1981 and serves as a three year cap on back 
pay. Kornegay v. Burlington Indus., Inc., 803 
F.2d 787 (4th Cir. 1986). 
And Filing Charge with E.E.O.C. on 

Same Facts Does Not Toll Running of Lim- 
itations. — The mere filing of a charge with 
the Equal Employment Opportunity Commis- 
sion under 42 U.S.C. § 2000e-5(e) does not toll 
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the running of the statute of limitations on a 42 
U.S.C. § 1981 claim based upon the same set of 
facts. Camack v. Hardee’s Food Sys., 410 F. 
Supp. 469 (M.D.N.C. 1976); Wilson v. Continen- 
tal Group, Inc., 451 F. Supp. 1 (M.D.N.C. 1978). 
Subdivision (2) Governs Actions Under 

42 U.S.C. §§ 1981 and 1983. — Since there is 
no federal statute of limitation governing 42 
U.S.C. §§ 1981 and 1983, the appropriate lim- 
itation period is the most relevant period pro- 
vided by State law. The most relevant period 
provided by North Carolina law is subdivision’ 
(2) of this section. Lugo v. City of Charlotte, 577 
F. Supp. 988 (W.D.N.C. 1984). 

Subdivision (2) of this section is applicable to 
claims asserted under 42 U.S.C. § 1983. 
Feilder v. Moore, 423 F. Supp. 62 (W.D.N.C. 
1976); Gardner v. King, 464 F. Supp. 666 
(W.D.N.C. 1979); Cole v. Cole, 683 F.2d 1083 
(4th Cir. 1980). 

The three-year limitation period established 
by this section applied to § 1983 claim where 
plaintiff sought to determine whether the im- 
position of an earnings cap in a disability pen- 
sion plan after the beneficiary vested in the 
plan violated the U.S. Constitution, and began 
to run only when he was actually being paid 
above the earnings cap, and not when the 
plaintiff was required for the first time to report 
his previous year’s earnings to the Local Retire- 
ment System pursuant to § 128-27(e)(4). 

Kestler v. North Carolina Local Governmental 
Employees’ Retirement Sys., 808 F. Supp. 1220 
(W.D.N.C. 1992), rev’d on other grounds, 48 
F.3d 800 (4th Cir. 1995). 
As Well as Claims Under 42 U.S.C. 

§ 1985(3). — For actions brought under 42 
U.S.C. §§ 1983 and 1985 (3), the applicable 
limitations period is determined by reference to 
state law, and is three years, which is the time 

limitation prescribed by subdivision (2) of this 
section for actions founded on a liability created 
by statute, either state or federal. Evans v. 
Chipps, 56 N.C. App. 232, 287 S.E.2d 426 
(1982), overruled on other grounds, Fowler v. 
Valencourt, 334 N.C. 345, 482 S.E.2d 306 
(4993). 
Subdivision (5) Applicable to 42 U.S.C. 

§ 1983 and § 1981 Actions. — Subdivision (5) 
of this section was the applicable statute of 
limitation governing a 42 U.S.C. § 1983 action 
based upon charges against police officials of 
illegal seizure and use of excessive force. The 
court’s decision as to this issue will also govern 
§ 1981 actions. Reagan v. Hampton, 700 F. 

Supp. 850 (M.D.N.C. 1988). 
Federal Rule Governs Accrual of Action 

Under 42 U.S.C. § 1983. — While the time 
limitation is borrowed from State law in an 
action under 42 U.S.C. § 1983, the federal 
rules fix the time of accrual of the right of 
action. Bireline v. Seagondollar, 567 F.2d 260 
(4th Cir. 1977), overruled on other grounds, 
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National Adv. Co. v. City of Raleigh, 947 F.2d 
1158 (4th Cir. 1991), cert. denied, 444 U.S. 842, 
100.S,; Ct. 83, 62 L. Ed. 2d 54 (1979). 

Effect of Denial of In Forma Pauperis 
Status upon Tolling Statute in 42 U.S.C. 
§ 1983 Action. — Receipt from a pro se state 
prisoner of a complaint under 42 U.S.C. § 1983 
and affidavit in support of in forma pauperis 
status is sufficient to “commence” the action, 
and to toll the statute of limitations, notwith- 
standing the denial of in forma pauperis status, 
where the initial filing is in good faith, not 
interposed for dilatory purposes, based on the 
reasonable expectation that in forma pauperis 
status would be granted, and followed by rea- 
sonably prompt action to continue the prosecu- 
tion of the action after in forma pauperis status 
is denied. Gardner vy. King, 464 F. Supp. 666 
(W.D.N.C. 1979). 

Section 25-3-419 Liability. — Subdivision 
(2) of this section might arguably apply to case 
which arose “upon a liability created by stat- 
ute,” namely § 25-3-419. First Investors Corp. 
v. Citizens Bank, Inc., 757 F. Supp. 687 
(W.D.N.C. 1991), aff'd, 956 F.2d 263 (4th Cir. 
1992). 
Claims under section 101(a)(2) of the 

Labor-Management Reporting and Disclo- 
sure Act, 29 U.S.C. § 411-(a)(2), are governed 
by state general or residual personal injury — 
statutes, which are to be identified in confor- 

mity with the United States Supreme Court 
decision in Owens v. Okure, 488 U.S. 886, 109 
S. Ct. 214, 102 L. Ed. 2d 206 (1988); Reed v. 
United Transp. Union, 488 U.S. 319, 109 S. Ct. 
621, 102 L. Ed. 2d 665 (1989). 
Application of Section to Title VII Liti- 

gation. — The three-year limitations period 
found in this section is the appropriate limita- 
tions period for employment discrimination 
claims where there is no specific federal statute 
of limitations. Chisholm v. United States Postal 
Serv., 516 F. Supp. 810 (W.D.N.C. 1980), va- 
cated in part and aff’d in part, 665 F.2d 482 
(1981). 

While a State statute of limitations may have 
some relation to the degree of relief afforded in 
Title VII litigation, the crucial time limitation 
for the original filing of the Title VII claim is 
determined by Title VII itself. Pittman v. Ana- 
conda Wire & Cable Co., 408 F. Supp. 286 
(E,D.N.C. 1974). 
On the issue of whether Title VII actions are 

barred by State statutes of limitations, courts 
have ruled in favor of the tolling when Equal 
Employment Opportunities Commission 
charges are filed. Pittman v. Anaconda Wire & 
Cable Co., 408 F. Supp. 286 (E.D.N.C. 1974). 

Civil Rights Action. — Where complaint 
alleged that defendant, while in the employ- 
ment of the United States Department of 
Transportation violated plaintiffs’ civil rights 
by entering plaintiff’s home and assaulting her, 

ART. 5. OTHER LIMITATIONS §1-52 

the most relevant limitation period was the 
three years limitation period in subdivision (2) 
of this section. Warlick v. Wilson, 902 F. Supp. 
90. (M.D,N.C. 1995). 
Action Under Oil Pollution and Hazard- 

ous Substances Control Act Held Barred. 
— Subdivision (2) of this section barred an 
action brought under the state Oil Pollution 
and Hazardous Substances Control Act of 1978, 

§ 148-215.75, where plaintiff waited longer 
than three years after discovering the contam- 
ination to file the action. Wilson v. McLeod Oil 
Co., 327 N.C. 491, 398 S.E.2d 586 (1990), re- 
hearing denied, 328 N.C. 336, 402 S.E.2d 844 

(1991). 
Action for Treble Damages Under Unfair 

Trade Practices Statutes. — An action under 
§ 75-16 to recover treble damages for a viola- 

tion of the unfair trade practices statute, § 75- 
1.1, instituted prior to the enactment of the 
four-year statute of limitations of § 75-16.2 on 
June 12, 1979, was governed by the three-year 
limitation of subdivision (2) of this section, and 
not the one-year limitation of § 1-54(2) appli- 
cable to actions to recover a statutory penalty. 
Holley v. Coggin Pontiac, Inc., 43 N.C. App. 229, 
259 S.E.2d 1, cert. denied, 298 N.C. 806, 261 
S.E.2d 919 (1979). 
An action to enforce liability under § 49- 

15 is barred after three years under subdivision 
(2) of this section; and since each time a mother 

makes an expenditure reasonably incurred for 
the support of a child such expenditure creates 
in her a new right to reimbursement, subdivi- 
sion (2) begins to run against each expenditure 
on the date when the expenditure was made. 
Tidwell v. Booker, 290 N.C. 98, 225 S.E.2d 816 

(1976). 
Contribution Claims. — The legislature 

has failed to fix a time in § 1B-3(d)(3) for 

refiling contribution claims in the situation 
where a party brings a claim for contribution 
that is voluntarily dismissed after settlement of 
the underlying claim. However, the legislature 
has provided that a three-year statute of limi- 
tations applies upon a liability created by stat- 
ute, either state or federal, unless some other 
time is mentioned in the statute creating it. 
Safety Mut. Cas. Corp. v. Spears, 104 N.C. App. 
467, 409 S.E.2d 736 (1991), cert. granted, 331 
N.C. 118, 415 S.E.2d 200 (1992), petition with- 
drawn, 333 N.C. 346, 429 S.E.2d 552 (1998). 

Creditor’s Action for Relief Under § 23- 
1. — The three-year statute of limitation ap- 
plies to a creditor’s action for relief under 
§ 23-1. Wilson v. Crab Orchard Dev. Co., 5 N.C. 
App. 600, 169 S.E.2d 50 (1969), aff’d, 276 N.C. 
198, 171 S,E.2d 873 (1970). 
Action by county against inmate of 

county home to secure reimbursement or 
indemnity for sums expended for upkeep in 
the home comes within this section. Guilford 
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County v. Hampton, 224 N.C. 817, 32 S.E.2d 
606 (1945). 

Failure of Court Clerk to Index Judg- 
ment. — In a tort action against a clerk of the 
superior court for failing to index a docketed 
judgment as required by § 1-238, this section is 
applicable. Shackelford v. Staton, 117 N.C. 73, 
23 S.E. 101 (1895). 
Action Against Bank for Failure to Col- 

lect Check. — An action against a bank for 
breach of its duty to collect a check and against 
another bank which took over the assets of the 
former was barred as against the latter bank by 
this section where it was not commenced until 
five years after the transaction and four years 
after the transfer of the assets. Standard Trust 
Co. v. Commercial Nat’! Bank, 240 F. 303 (4th 
Cifal Oty)! 

Liability of National Bank Stockholder 
for Assessment. — Though the original liabil- 
ity of a national bank stockholder is contractual 
in nature, being based upon his original stock 
subscription, his liability under a stock assess- 
ment fixing his amount of liability is “statuto- 
ry’ and not contractual as respects the running 
of limitations. And partial payments by the 
stockholder on the stock assessment did not toll 
the running of this section against his liability. 
Briley v. Crouch, 115 F.2d 443 (4th Cir. 1940). 

Section Held Inapplicable to Private Ac- 
tion for Treble Damages Under Antitrust 
Laws. — A private action brought by theater 
owners for treble damages under federal anti- 
trust laws was an action to recover a penalty or 

forfeiture within the meaning of § 1-54(2), to 
which a one-year period of limitations applied, 
and subdivision (2) of this section was inappli- 
cable thereto. North Carolina Theatres, Inc. v. 
Thompson, 277 F.2d 673 (4th Cir. 1960), de- 
cided prior to the prescription of a period of 
limitations by federal law. 

Petition to Have Damages Assessed 
Against Railroad. — Where the charter of a 
railroad company provides that when the com- 
pany has appropriated land without authority 
no action shall be brought by the owner except 
a petition to have the damage assessed, and 
fixes no limitation on such action, such petition 
is neither an action of trespass nor one on a 
liability created by statute within the meaning 
of subdivisions (2) and (3) of this section, and 
the refusal of the trial judge to submit an issue 
upon the statute of limitations was not error. 
Land v. Wilmington & W.R.R., 107 N.C. 72, 12 
S.E. 125 (1890); Utley v. Wilmington & W.R.R., 
119 N.C. 720, 25 S.E. 1021 (1896). 
Action to Recover Delinquent Taxes. — 

Neither the three nor the 10-year statute of 
limitations applies to an act authorizing the 
State or a county or city to recover delinquent 
taxes unless such act expressly so provides. 
Wilmington v. Cronly, 122 N.C. 383, 30 S.E. 9 
(1898). 
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Teacher Tenure Action. — A civil action in 
which plaintiff sought reinstatement as a class- 
room teacher in defendant board of education’s 
school system and back pay and other benefits 
arising out of defendant’s alleged violation of 
the Teacher Tenure Act was not governed by the 
two-year statute of limitations set out in § 1- 
53(1), which applies to an action upon a con- 
tract against a local unit of government; the 
applicable statute of limitations was the three- 
year statute in subdivision (2) of this section 
“upon a liability created by statute.” Rose v. 
Currituck County Bd. of Educ., 83 N.C. App. 
408, 350 S.E.2d 376 (1986). 
Rent abatement sought by plaintiffs un- 

der the Residential Rental Agreements 
Act, § 42-38 et seq., a remedy which is not 
spelled out but which is implied from the stat- 
ute, and which is not punitive but rather in the 
nature of a restitutionary remedy, was gov- 
erned by three-year statute of limitations pur- 
suant to subdivisions (1) and (2) of this section. 
Miller v. C.W. Myers Trading Post, Inc., 85 N.C. 
App. 362, 355 S.E.2d 189 (1987). 
The doctrine of laches is not applicable 

to an action for retroactive child support; 
the public policy concerns about stale claims 
are already adequately served by the three- 
year statute of limitations set forth in subdivi- 
sion (2). Napowsa v. Langston, 95 N.C. App. 14, 
381 S.E.2d 882, cert. denied, 325 N.C. 709, 388 
S.E.2d 460 (1989). 
The sole limitation on a party’s right to 

reimbursement for documented past sup- 
port expenditures is imposed by subdivision 
(2) which limits recovery to those expenditures 
incurred within three years before the date the 
action for support is filed. Freeman v. Freeman, 
103 N.C. App. 801, 407 S.E.2d 262 (1991). 
Recovery for Past Child Support Expen- 

ditures. — Assuming adequate proof of the 
expenditures under § 50-13.4(c), the plaintiff- 
mother could recover reimbursement for her 
past support expenditures: (1) to the extent she 
paid the father’s share of such expenditures, 
and (2) to the extent the expenditures occurred 
three years or less before August 8, 1986, the 
date she filed her claim for child support. 
Napowsa v. Langston, 95 N.C. App. 14, 381 
S.E.2d 882, cert. denied, 325 N.C. 709, 388 
S.E.2d 460 (1989). 
Discriminatory Hiring by State. — Claim 

by applicant for state employment who alleged 
discrimination by hiring agency had to be com- 
menced within three years of the allegedly 
discriminatory action, where applicant was an 
intermittent state employee and not an “em- 
ployee” for purposes of chapter governing state 
personnel system, which applies only to “career 
State employees” and which establishes the 
time limit for appeals. Clay v. Employment Sec. 
Comm’n, 340 N.C. 83, 457 S.E.2d 725 (1995). 
Action under COBRA. — Three year limi- 
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tation in subdivision (1) was applicable to 
plaintiffs’ civil rights claims brought under 29 
U.S.C. § 1132(c) for violation of the Comprehen- 
sive Omnibus Budget Reconciliation Act (“CO- 
BRA”), 29 U.S.C. § 1161 et seq., requiring a 
health care benefits plan administrator to no- 
tify a qualified beneficiary within 30 days of the 
beneficiary’s termination. Middleton v. Russell 
Group, Ltd., 924 F. Supp. 48 (M.D.N.C. 1996). 

Plaintiff’s challenge to the constitution- 
ality of Senate Bill 335 which absolved all 
defendants from their liability to plaintiff for 
participating in the conveyance process with- 
out requiring outside bids was time-barred. 
Hamlet HMA, Inc. v. Richmond County, 138 
N.C. App. 415, 531 S.E.2d 494 (2000). 

V. TRESPASS UPON REALTY. 

Meaning of “Continuing Trespass”. — 
The term, “continuing trespass” was no doubt 
used in reference to wrongful trespass upon 
real property, caused by structures permanent 
in their nature and made by companies in the 
exercise of some quasi-public franchise. Apart 
from this, the term could only refer to cases 
where a wrongful act, being entire and com- 
plete, causes continuing damage, and was 
never intended to apply when every successive 
act amounted to a distinct and separate re- 
newal of wrong. Sample v. John L. Roper Lum- 
ber Co., 150 N.C. 161, 63 S.E. 731 (1909); Teeter 
v. Postal Telegraph-Cable Co., 172 N.C. 783, 90 
S.E. 941 (1916); Bishop v. Reinhold, 66 N.C. 
App. 379, 311 S.E.2d 298, cert. denied, 310 N.C. 
743, 315 S.E.2d 700 (1984). 
The statute of limitations on claims for 

continuing trespass and nuisance begins to 
run from the first act of trespass, however, 
where the trespass is recurrent, as opposed to 
continuing, the limitations period does not bar 
the claim. James v. Clark, 118 N.C. App. 178, 
454 S.E.2d 826 (1995). 
For interpretation of what constitutes a 

continuing trespass in water diversion 
cases, see Galloway v. Pace Oil Co., 62 N.C. 
App. 213, 302 S.E.2d 472 (1983). 
Recurrent Trespass Not Barred. — 

Where evidence showed that plaintiffs’ well was 
contaminated with gasoline when action for 
nuisance and trespass was filed and indicated 
continuing gasoline leakage at that time, the 
trespass was recurrent and thus plaintiffs’ tres- 
pass and nuisance claims were not barred by 
subdivision (3). James v. Clark, 118 N.C. App. 
178, 454 S.E.2d 826 (1995). 
The law will not permit recovery for 

negligence which has become a fait 
accompli at a remote time not within the 
period specified by subdivision (3) of this sec- 
tion, even though injury may result from it 
within the period of limitation. Hooper v. Carr 
Lumber Co., 215 N.C. 308, 1 S.E.2d 818 (1939); 
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Davenport v. Pitt County Drainage Dist. No. 2, 
QZOMNICAAZ3 Tp et cade LO4 hk): 
Presumption as to Date of Conversion. 

— Absent proof as to the date of conversion of 
property, the presumption is that it was as of 
the date of taking the property into possession. 
Parker? ve) Harden, *124°N.C29572" 28 “S:H/20 
(1897). 
Application of Section to Construction 

and Maintenance of Telegraph Lines. — 
Where a telegraph company had constructed its 
line of poles and wires along a railroad right- 
of-way on the lands of the owner more than 
three years before commencement of the own- 
er’s action for trespass, but within three years 
constructed an additional line of its wires 
thereon and repaired its old line, replacing 
some of the old poles with new ones in the same 
holes, plaintiff’s right to damages for the con- 
struction of the old line was barred by the 
statute, but the wrongful maintenance of the 
old and the building of the new line was a 
separate and independent trespass for which 
permanent damages could be awarded. Teeter 
v. Postal Telegraph-Cable Co., 172 N.C. 783, 90 
S.E. 941 (1916). 
Where landowner sought to recover for tres- 

pass and for permanent damages to his land 
resulting from the erection and maintenance by 
defendant telegraph company of transmission 
lines over his land, the action for trespass was 
barred by the three-year statute of limitations, 
the trespass being a continuing trespass, but 
the action for permanent damages as compen- 
sation for the easement was not barred until 
defendant had been in continuous use thereof 
for a period of 20 years so as to acquire the right 
by prescription. Love v. Postal Telegraph-Cable 
Co., 221 N.C. 469, 20 S.E.2d 387 (1942). 
An action against a telegraph company for 

the erection of poles on the land of the plaintiff, 
if brought within three years of the trespass, is 
not barred by limitation. Hodges v. Western 
Union “Tel” Co., 133" N.C1 2257 45 S:EP 572 
(1903). 
The unlawful diversion of river water is 

not a trespass on realty, but it is so nearly in 
the nature of an easement as to be governed by 
the same statute of limitations. Geer v. Durham 
Water Co., 127 N.C. 349, 37 S.E. 474 (1900). 
Wrongful Diversion of Water onto Land 

of Another. — The injury caused by wrong- 
fully ponding or diverting water on the land of 
another, causing damage, is regarded as a re- 
newing rather than a continuing trespass, and 
unless sustained in a manner and for sufficient 
length of time to establish an easement, dam- 
ages therefor, accruing within three years next 
before action brought, can be recovered, though 
the injury may have taken its rise at a more 
remote period. Whitfield v. Winslow, 48 N.C. 
App. 206, 268 S.E.2d 245, cert. denied, 301 N.C. 
405, 273 S.E.2d 451 (1980). 
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Negligence in Widening Canal. — In an 
action brought in 1903 to recover permanent 
damages caused by the negligent widening of 
defendant’s canal, where the entire wrong was 
done in 1898 and 1899, the action was barred 
under subdivision (3) of this section. Cherry v. 
Canal Co., 140 N.C. 422, 53 S.E. 138 (1906). 
Flooding Caused by Canal. — Allegations 

that a drainage district failed to cause a canal 
to follow the channel of a creek as originally 
planned and stopped the canal on the lands of 
plaintiff, and failed to keep the mouth of the 
channel properly cleared out, resulting in 
plaintiff’s land being flooded, commencing im- 
mediately after the canal was finished and 
continuing practically every year thereafter, 
stated a cause of action for continuing trespass, 
and the right of action for damages to crops for 
all the years was barred after the lapse of three 
years from the original trespass. Davenport v. 
Pitt County Drainage Dist. No. 2, 220 N.C. 237, 
17 S.E.2d 1 (1941). 
Improper Drainage Caused by Con- 

struction of Dam. — Where plaintiffs alleged 
that construction of a dam caused progressive 
injury to their land from improper drainage, 
and that the mere construction was the cause of 
the injury, the action, being limited to “injury 
and damage” caused by the “construction” of the 
dam, rested in tort, and as the trespass was a 
continuous rather than a renewing or intermit- 
tent one, and as the action was not for an 
appropriation of plaintiffs’ property or an ease- 
ment therein by reason of the operation of the 

_ dam, the action was barred by the three-year 
statute of limitations. Tate v. Western Carolina 
Power Co., 230 N.C. 256, 53 S.E.2d 88 (1949). 
Negligence in Logging Operations. — 

Where plaintiff instituted an action to recover 
for damages to his lands resulting from the 
overflow of waters of a river, alleged to have 
been caused by the negligent acts and omis- 
sions of defendant in its logging operations, 
even if it was conceded that the alleged negli- 
gence constituted a continuing omission of duty 
toward plaintiff by defendant, plaintiff still had 
to show that defendant was in possession and 
control of the upper lands within the statutory 
period. Hooper vy. Carr Lumber Co., 215 N.C. 
308, 1 S.E.2d 818 (1939). 
Action for Cutting Timber. — The three- 

year statute applies to actions to recover dam- 
ages for trespass in cutting and removing trees 
from the land. Tillery v. Whiteville Lumber Co., 
172 N.C. 296, 90 S.E. 196 (1916). 
Damages from Gasoline Seepage. — 

Where plaintiff instituted action to recover 
damages to his land caused by the seeping of 
gasoline from defendant’s underground storage 
tank, and after defendant pleaded the statute 
in his answer, plaintiff alleged in his reply that 
on three separate occasions defendant dug up 
and reinstalled the tank to stop the leakage, 
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the last of which was within three years of 
institution of the action, the reply, liberally 
construed, was sufficient to allege recurring 
acts of negligence or wrongful conduct, each 
causing a renewed injury to plaintiff’s property, 
and therefore demurrer to the reply should 
have been overruled. Oakley v. Texas Co., 236 
N.C. 751, 73 .S.E.2d,898 (1953). 
Summary judgment based on statute of 

limitations was inappropriate on claims 
brought in 1988 under the Oil Pollution and 
Hazardous Substances Control Act (143-215.75 
et seq.) and for negligence, premised on con- 
tamination of well water with gasoline, where 
plaintiffs did not associate the bad taste in 
their well water with gasoline until 1986, sev- 
eral years after they stopped drinking it, and in 
that same year were officially informed that 
their water was contaminated with gasoline. 
James v. Clark, 118 N.C. App. 178, 454 S.E.2d 
826 (1995). 
Damages Resulting from Sewage Dis- 

posal Plant. — Where plaintiff executed a 
deed of trust and deeded his equity of redemp- 
tion to his sons and the deed of trust was 
foreclosed, all more than three years before 
institution of the action, and plaintiff did not 
again acquire title until less than a year before 
the action, it was held in an action to recover 
damages to the land resulting from defendant’s 
sewage disposal plant that the measure of 
damages should have been predicated upon the 
difference in value at the time plaintiff again 
acquired title and the date of institution of the 
action, and an instruction that the jury should 
assess as damages the difference in the market 
value of the land on the date of institution of 
the action and the date three years prior 
thereto constituted reversible error. Ballard v. 
Town of Cherryville, 210 N.C. 728, 188 S.E. 334 
(1936). 
Wrongful maintenance of a portion of 

the defendants’ dwelling house on the 
plaintiffs’ lot is a separate and independent 
trespass each day it so remains and the three- 
year statute for removal begins to run each day 
the encroaching structure remains upon the 
plaintiffs’ land. Any action to remove the en- 
croachment, as in an action for compensation 
for the easement, or for the fee by adverse 
possession would not be barred until defen- 
dants had been in continuous use thereof for a 
period of 20 years so as to acquire the right by 
prescription. Bishop v. Reinhold, 66 N.C. App. 
379, 311 S.E.2d 298, cert. denied, 310 N.C. 743, 
315 S.E.2d 700 (1984). 
Action for damages incident to con- 

struction in 1975 of an apartment building 
which encroached approximately one 
square foot on plaintiff’s land involved a con- 
tinuing trespass, and for damages incident to 
the original wrong, i.e., the construction of the 
building itself, no recovery could be had. How- 
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ever, action to permanently redress defendant’s 
unauthorized taking of the land was subject to 
the 20-year statute of limitations for adverse 
possession. Williams v. South & S. Rentals, 
Inc., 82 N.C. App. 378, 346 S.E.2d 665 (1986). 
An action for the “fair rental value” of 

occupied property was brought upon a stat- 
utory liability (i.e., § 42-4; recovery for use and 
occupation) and was subject to the three-year 
statute of limitation provided for in subdivision 
(2) of this section. Such a cause of action ac- 
crued continually, for each day the property 
was occupied. Simon v. Mock, 75 N.C. App. 564, 
331 S.E.2d 300 (1985). 
A landowner’s claim for “reasonable 

compensation” for occupation of her prop- 
erty ($ 42-4), brought against one of the 
former co-tenants as administratrix of her hus- 
band’s estate, was presented to the 
administratrix within the statutory period 
(§ 28A-19-3) and was therefor not barred by 
the three-year statute of limitations of this 
section as of the decedent’s death. The land- 
owner was allowed to sue the administratrix for 
rents not paid in the period of three years prior 
to the decedent’s death, although the action 
itself was not brought until some six months 
after this date. Simon v. Mock, 75 N.C. App. 
564, 331 S.E.2d 300 (1985). 
Burden of Proof. — Where defendant 

pleads this section to an action for trespass, the 
burden is on the plaintiff to prove that he 
commenced his action within the time pre- 
scribed. Tillery v. Whiteville Lumber Co., 172 
N.C. 296, 90 S.E. 196 (1916). 
Allegations Held Properly Stricken 

Where No Damages for Trespass Were 
Claimed. — In an action to remove a cloud on 
title, in which defendants claimed title by ad- 
verse possession, allegations in their answer 
pleading that plaintiffs’ cause of action for 
trespass accrued more than three years prior to 
the commencement of the action were properly 
stricken as irrelevant, as there was no claim of 
damages for trespass. Williams v. North Caro- 
lina State Bd. of Educ., 266 N.C. 761, 147 
S.E.2d 381 (1966). 

VI. GOODS OR CHATTELS. 

In General. — If an action is one for conver- 
sion, it is clear that subsection (4) of this section 
is applicable. First Investors Corp. v. Citizens 
Bank, Inc., 757 F. Supp. 687 (W.D.N.C. 1991), 
aff'd, 956 F.2d 263 (4th Cir. 1992). 
Possession of a chattel for a sufficient 

period to bar recovery under this section 
does not confer title. The prior law, c. 65, s. 
20 Revised Code, so provided, but it has been 
repealed. Pate v. Hazell, 107 N.C. 189, 11 S.E. 
1089 (1890). 
Accrual of Conversion Action. — The gen- 

eral rule appears to be that conversion actions 
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accrue upon the conversion itself rather than 
upon its discovery. First Investors Corp. v. Cit- 
izens Bank, Inc., 757 F. Supp. 687 (W.D.N.C. 
1991), aff'd, 956 F.2d 263 (4th Cir. 1992). 

Plaintiff’s cause of action for each alleged 
conversion accrued at the time of that particu- 
lar conversion. First Investors Corp. v. Citizens 
Bank, Inc., 757 F. Supp. 687 (W.D.N.C. 1991), 
aff'd, 956 F.2d 263 (4th Cir. 1992). 

The “discovery rule,” codified at subdivision 
(16) of this section, does not apply to conversion 
actions. First Investors Corp. v. Citizens Bank, 
Inc., 757 F. Supp. 687 (W.D.N.C. 1991), aff'd, 
956 F.2d 263 (4th Cir. 1992). 
Nonapplicability of Subdivision (16) in 

Conversion Actions. — The statute of limita- 
tions for conversion is clearly one “otherwise 
provided by statute” thereby excluded from the 
purview of subdivision (16) of this section. First 
Investors Corp. v. Citizens Bank, Inc., 757 F. 
Supp. 687 (W.D.N.C. 1991), aff'd, 956 F.2d 263 
(4th Cir. 1992). 

Subdivision (4) of this section is a separate 
and distinct subsection, enacted independently 
from subdivision (16) and contains no provision 
that would indicate that it is subject to subdi- 
vision (16). Had the legislature intended such 
connection or intended for the statute of limi- 
tations for conversion to be subject to the dis- 
covery rule, it could have expressly indicated 
that intention such as was done in subdivision 
(9) of this section, the statute of limitations for 
fraud actions. First Investors Corp. v. Citizens 
Bank, Inc., 757 F. Supp. 687 (W.D.N.C. 1991), 
aff’d, 956 F.2d 263 (4th Cir. 1992). 

In a conversion action, when the parties 
separated and plaintiff moved to a smaller 
apartment with limited storage space, and de- 
fendant retained lawful possession of the goods 
at the marital residence, but at the time of 
separation there was no evidence that plaintiff 
manifestly intended to abandon the property or 
that defendant exercised unauthorized domin- 
ion over it to her exclusion, the statute of 

limitations did not begin to run until defendant 
changed the locks on the residence after plain- 
tiff asserted her continuing interest in the 
remaining property and her desire to remove it 
at some future time. White v. White, 76 N.C. 

App. 127, 331 S.E.2d 703 (1985). 
The period of the statute of limitations begins 

to run when the plaintiff’s right to maintain an 
action for the alleged wrong accrues. White v. 
White, 76 N.C. App. 127, 331 S.E.2d 703 (1985). 
Conversion Action Held Barred. — 

Where a case was filed more than three years 
after the last alleged act of conversion, the 
action was barred by the statute of limitations. 
First Investors Corp. v. Citizens Bank, Inc., 757 
F. Supp. 687 (W.D.N.C. 1991), aff'd, 956 F.2d 
263 (4th Cir. 1992). 
Running of Statute as to Funds Held by 

Trustee. — When a trustee notifies the party 
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for whom he holds funds that he disavows the 
trust and will pay the funds over to another 
party, and does so, this is a conversion, and the 
statute of limitations begins to run, so that the 
cause of action is barred in three years. County 
Bd. of Educ. v. State Bd. of Educ., 107 N.C. 366, 
12 S.E. 452 (1890). 

In an action against statutory receiver 
of an insolvent bank to recover bonds held 
by the bank as trustee for safekeeping, 
where there was evidence that plaintiffs re- 
ceived a letter from the attorney of the liqui- 
dating agent denying the claim for the bonds, 
and that the action was instituted within three 
years from the receipt of this letter, the action 
was not barred by this section, since under the 
facts the cause of action did not accrue until the 
disavowal or repudiation of the trust. Bright v. 
Hood, 214 N.C. 410, 199 S.E. 630 (1938). 
Proceeding to Recover Furniture from 

Home of Mother. — In a claim and delivery 
proceeding instituted in 1971 to recover furni- 
ture from the home of plaintiff’s mother, who 
died in 1960, where the trial judge made no 
finding of fact as to when plaintiff’s cause of 
action accrued, there was no basis on which to 

conclude as a matter of law that plaintiffs 
cause of action had been barred by the three- 
year statute of limitation. Hodges v. Johnson, 
18 N.C. App. 40, 195 S.E.2d 579 (1973). 
Burden of Proof. — Where the three-year 

statute of limitations is pleaded in defense to 
an action for wrongful conversion of personal 
property, the burden of proof is on the plaintiff 
to show that the action was brought within the 
time allowed from the accrual of the cause, or 
that otherwise it was not barred. Rankin v. 
Oates, 183 N.C. 517, 112 S.E. 32 (1922). 
Charging in Conjunction with § 1-56 

Not Error. — Where if an action had not been 
barred by the provisions of subdivisions (4) and 
(9) of this section, it would have been barred 
under § 1-56, it was not error to tell the jury 
that the action was barred in three years or in 
10 years. Osborne v. Wilkes, 108 N.C. 651, 13 
S.E. 285 (1891). 

VII. INJURY TO PERSON OR RIGHTS 
OF ANOTHER. 

Editor’s Note. — As to accrual of cause of 
action for personal injury or property damage, 
see analysis line XIII below and the cases cited 
thereunder. 

Section 1-50(5) must be interpreted in 
conjunction with subdivision (5) of this 
section so that both statutes may be given 
effect. So interpreted, § 1-50(5) provides an 
outside limit of six years for bringing an action 
coming within the terms of that statute. Within 
that outside limit, subdivision (5) of this section 
continues to operate, and § 1-50(5) does not 
serve to extend the time for bringing an action 
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otherwise barred by the three-year statute. 
Smith v. American Radiator & Std. San. Corp., 
38 N.C. App. 457, 248 S.E.2d 462 (1978), cert. 
denied, 296 N.C. 586, 254 S.E.2d 33 (1979), 
overruled on other grounds, Love v. Moore, 305 
N.C. 575, 291 S.E.2d 141 (1982). 
The purpose behind § 1A-1, Rule 4 and 

§ 1-52(5) is to give notice to the party 
against whom an action is commenced within a 
reasonable time after the accrual of the cause of 
action. Adams v. Brooks, 73 N.C. App. 624, 327 
S.E.2d 19, cert. denied, 313 N.C. 596, 332 
S.E.2d 177 (1985), overruled on other grounds, 
Smith v. Starnes, 317 N.C. 613, 346 S.E.2d 424 
(1986). 
Subdivision (5) Applicable Absent Other 

Specific Limitation. — On its face, subdivi- 
sion (5) of this section appears to apply to all 
actions for personal injuries that are not spe- 
cifically enumerated elsewhere in a distinct 
statute of limitation. Smith v. Cessna Aircraft 
Co., 571 F. Supp. 433 (M.D.N.C. 1983). 
Subdivision (5) Applicable to 42 U.S.C. 

§ 1983 and § 1981 Actions. — Subdivision (5) 
of this section was the applicable statute of 
limitation governing a 42 U.S.C. § 1983 action 
based upon charges against police officials of 
illegal seizure and use of excessive force. The 
court’s decision as to this issue will also govern 
§ 1981 actions. Reagan v. Hampton, 700 F. 
Supp. 850 (M.D.N.C. 1988). 
Subdivision (5) Applicable to Bivens Ac- 

tions. — The appropriate limitations period for 
an actionable constitutional tort under Bivens 
v. Six Unknown Named Agents of the Federal 
Bureau of Narcotics, 403 U.S. 388, 91 S. Ct. 
1999, 29 L. Ed. 2d 619 (1971), is North Caroli- 
na’s three-year personal injury statute of limi- 
tations. Mallas v. Kolak, 721 F. Supp. 748 
(M.D.N.C. 1989), modified, 993 F.2d 1111 (4th 
Cir. 1993). 
Applicability of Three-Year Statute to 

Actions for Personal Injuries. — The three- 
year statute of limitations applied in an action 
for personal injuries allegedly received by the 
plaintiff as the result of negligence on the part 
of the defendant. Sheppard v. Barrus Constr. 
Co., 11 N.C. App. 358, 181 S.E.2d 130 (1971). 

Subdivision (5) of this section applies to a 
cause of action to recover for personal injuries 
negligently inflicted. Stamey v. Rutherfordton 
Elec. Membership Corp., 249 N.C. 90, 105 
S.H.2d 282 (1958). 
An action to recover for personal injuries 

negligently inflicted must be commenced 
within three years from the date on which the 
action accrues. Smith v. Cessna Aircraft Co., 
571 F. Supp. 4383 (M.D.N.C. 1983). 

Considering the fact that no notice of claims 
was published by the personal representative of 
decedent’s estate previous to plaintiff’s filing of 
personal injury action by injured passenger, it 
was clear that plaintiff’s claim was not barred 
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by the three-year statute of limitations set out 
in this section. Lassiter v. Faison, 111 N.C. App. 
206, 432 S.E.2d 373, cert. denied, 335 N.C. 174, 
436 S.E.2d 381 (1998). 

Intentional Tort Not Barred by This Sec- 
tion — Summary judgment was improper 
where the defendant’s act of shooting the plain- 
tiff, although she intended only to hit his tire, 
was not only an intentional tort but also gave 
rise to a claim of negligence, which was not 
barred by the one year statute of limitation but 
could appropriately be brought within the three 
year limit of this section. Lynn v. Burnette, 138 
N.C. App. 485, 531 S.E.2d 275 (2000). 
Emotional Distress Claims. — By its 

terms, § 1-52(16) applies to “personal injury,” a 
phrase that would seem to include emotional 
distress. Doe v. Doe, 973 F.2d 237 (4th Cir. 
1992). 
Because there is no evidence that the legis- 

lature deliberately omitted reference to emo- 
tional distress claims, that reason for excepting 
them from the period of repose does not exist. 
Doe v. Doe, 973 F.2d 237 (4th Cir. 1992). 

The patient’s cause of action for emotional 
distress was barred by the three-year statute of 
limitations, where the claim arose as part of a 
medical malpractice action but the last act 
giving rise to the patient’s cause of action 
occurred more than three years prior to the 
date the action was filed. Jones v. Asheville 
Radiological Group, 129 N.C. App. 449, 500 
S.E.2d 740 (1998). 

Since plaintiff failed to file her claim for 
emotional distress within the three-year limi- 
tations period, the trial court did not err in 
granting defendants summary judgment. Jones 
v. Asheville Radiological Group, P.A., 134 N.C. 
App. 520, 518 S.E.2d 528 (1999). 

The court rejected the plaintiff’s contention 
that his causes of action for intentional and 
negligent infliction of emotional distress did not 
accrue and, thus, that the statute of limitations 
did not begin to run until his injury became 
apparent or ought reasonably to have become 
apparent to him — which was only after his 
conversation with his mother in 1992 or his 
diagnosis by his psychologist in 1993 — where, 
by his own admissions, he manifested signs of 
severe emotional distress several years earlier. 
Soderlund v. Kuch, 143 N.C. App. 361, 546 
S.E.2d 632 (2001), review denied, 353 N.C. 729, 
551 S.E.2d 438 (2001). 

Intentional Infliction of Mental Distress. 
— Subdivision (5) of this section would apply to 
a complaint seeking recovery for the inten- 
tional infliction of mental distress, not the 
one-year statute of limitations for assault and 
battery, § 1-54(3). Dickens v. Puryear, 45 N.C. 
App. 696, 263 S.E.2d 856 (1980), rev'd in part 
on other grounds, 302 N.C. 437, 276 S.E.2d 325 
(1981). 

No statute of limitations addresses the tort of 
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intentional infliction of mental distress by 
name. It must, therefore, be governed by the 
more general three-year statute of limitations, 
subdivision (5) of this section, and not by the 
one-year statute, § 1-54(3). Dickens v. Puryear, 
302 N.C. 487, 276 S.E.2d 325 (1981). 

Because it is not specifically denominated 
under any limitation statute, a cause of action 
for emotional distress falls under the general 
three-year provision of subdivision (5) of this 
section. King v. Cape Fear Mem. Hosp., 96 N.C. 
App. 338, 385 S.E.2d 812 (1989), cert. denied, 
326 N.C. 265, 389 S.E.2d 114 (1990). 
Sexual Harassment Involving Continu- 

ing Conduct. — In a sexual harassment case, 
the trial court properly admitted evidence of 
defendant’s actions occurring more than three 
years before the action was filed, where the 
actions were part of defendant’s continuing 
conduct, contributed to plaintiff’s emotional 
distress, and caused her to visit medical profes- 
sionals. Bryant v. Thalhimer Bros., 113 N.C. 
App. 1, 487 S.E.2d 519 (1993), cert. denied and 
appeal dismissed, 336 N.C. 71, 445 S.E.2d 29 
(1994). 
Absence of Discovery Provision in Sub- 

division (5). — The North Carolina General 
Assembly has not included a “discovery provi- 
sion” in subdivision (5) of this section; that 
omission is significant because the General 
Assembly has included a discovery provision in 
other statutes such as subdivision (16) of this 
section. Doe v. Doe, 973 F.2d 237 (4th Cir. 1992). 

A cause of action for malicious prosecu- 
tion is subject to a three-year limitation period 
under subdivision (5) of this section. Evans v. 
Chipps, 56 N.C. App. 2382, 287 S.E.2d 426 
(1982), overruled on other grounds, Fowler v. 
Valencourt, 334 N.C. 345, 482 S.E.2d 306 
(1993). 
Where plaintiff’s cause of action, based upon 

the alleged wrongful and unlawful act of defen- 
dant in swearing out a warrant against plain- 
tiff charging plaintiff with larceny, accrued 
within three years prior to the issuance of 
summons in this suit, it was not barred by this 
section. Jackson v. Parks, 216 N.C. 329, 4 
S.E.2d 873 (1939). 
Action for Negligent Manufacture and 

Installation of Heating and Cooling 
Equipment. — An action by owners in posses- 
sion of real property against manufacturer and 
contractor for negligent manufacture and in- 
stallation of heating and cooling equipment on 
the real property was governed by subdivision 
(5) of this section, the three-year statute of 
limitations, rather than § 1-50(5), the six-year 

statute. Sellers v. Friedrich Refrigerators, 283 
N.C. 79, 194 S.E.2d 817 (1973), decided prior to 
the 1981 amendment to § 1-50(5). 

A residential structure may be consid- 
ered “new” for warranty purposes within 
the maximum statute of limitations pe- 
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riod. Gaito v. Auman, 70 N.C. App. 21, 318 
S.E.2d 555 (1984), aff'd, 313 N.C. 243, 327 
S.E.2d 870 (1985). 

A residential structure which is approxi- 
mately four and a half years old at the time of 
the sale from the builder-vendor to the initial 
purchaser may be considered to be a “new 
dwelling” for implied warranty purposes. Gaito 
v. Auman, 70 N.C. App. 21, 318 S.E.2d 555 
(1984), aff'd, 313 N.C. 2438, 327 S.E.2d 870 
(1985). 

Failure to make a proper disclosure is in 
the nature of malpractice (negligence) and 
the three-year statute of limitations applies. 
Nelson v. Patrick, 58 N.C. App. 546, 293 S.E.2d 
829 (1982). As to action accrual of cause of 
action for professional malpractice, see § 1- 
15(c). 
Medical Malpractice Suit. — Prescription 

medication, absent any other contact with a 
doctor, did not constitute a continuing course of 
treatment and, therefore, did not extend the 
statute of limitations period. Trexler v. Pollock, 
135 N.C. App. 601, 522 S.E.2d 84 (1999). 
Amended Complaint. — Where the pend- 

ing action in which an amended complaint was 
filed had been instituted prior to the expiration 
of three years from the date of the alleged 
events, and the amended complaint related 
back to the date of the original pleading, the 
plaintiff’s action for malicious prosecution was 
not barred by the statute of limitations. Clary v. 
Nivens, 12 N.C. App. 690, 184 S.E.2d 374 
(1971). 
Exclusion of Testimony. — The trial court 

in a negligence action ruled correctly in exclud- 
ing testimony where the time period inquired 
about was outside the three years prior to the 
institution of the action. Wells v. French Broad 
Elec. Membership Corp., 68 N.C. App. 410, 315 
S.E.2d 316, cert. denied, 312 N.C. 498, 322 
S.E.2d 565 (1984). 
Accrual of Action Based on Disease. — 

The first identifiable injury occurs when a dis- 
ease is diagnosed as such, and at that time it is 
no longer latent. Gardner v. Asbestos Corp., 634 
F. Supp. 609 (W.D.N.C. 1986), 
An action based on disease-related claims is 

not barred by the statute of limitations for 
personal injury actions under this section, so 
long as the action is filed within three years 
after plaintiff’s illness is first diagnosed. Guy v. 
E.I. DuPont De Nemours & Co., 792 F.2d 457 
(4th Cir. 1986). 
Where plaintiff took a voluntary dismissal 

and re-filed his personal injury claim within 
the time permitted by § 1A-1, Rule 41(a), his 
spouse had the right to join with it her deriva- 
tive cause of action for loss of consortium. Sloan 
v. Miller Bldg. Corp., 128 N.C. App. 37, 493 
S.E.2d 460 (1997). 
Running of Statute for Minors. — Motion 

for dismissal of an action under 42 USC 
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§ 1983 would be denied where (1) juvenile was 
14 years old when the alleged incident took 
place, (2) juvenile was now only 17 years of age, 
and (3) pursuant to § 1-17 (a)(1), the statute of 
limitations had not begun to run against the 
juvenile. Simmons v. Justice, 87 F. Supp. 2d 524 
(W.D.N.C. 2000). 

VIII. SURETIES OF EXECUTORS, ETC. 

Purpose of Section. — This section and the 
other related sections are intended to limit the 
liability of executors, administrators, next of 
kin and heirs of decedents, and, after reason- 
able time, to give quiet and repose to the 
estates of dead men. Andres v. Powell, 97 N.C. 
155, 2 S.E. 235 (1887). 
Subdivision (6) Only Applies to Sureties. 

— While § 1-50(2) expressly applies to actions 
on the “official bond,” subdivision (6) of this 
section applies to sureties only. Woody v. 
Brooks, 102 N.C. 334, 9 S.E. 294 (1889). 

Sureties also Protected by § 1-50(2). — 
In addition to the protection of § 1-50(2), the 

sureties on the bond are exonerated unless 
action is brought within three years after 
breach of the bond. Woody v. Brooks, 102 N.C. 
334, 9 S.E. 294 (1889). 

While the sureties have the protection of six 
years under § 1-50 in common with their prin- 
cipal, they have a further exoneration, unless 
sued within three years after breach of the 
bond. Woody v. Brooks, 102 N.C. 334, 9 S.E. 294 
(1889). 
Presence of Seal Immaterial. — This sec- 

tion creates the statute of limitations for sure- 
ties, notwithstanding the fact that a seal may 
appear after their names. Pickett v. Rigsbee, 
252 N.C. 200, 113 S.E.2d 323 (1960). 

The statute of limitations barring actions 
against defendants as sureties is this section, 
and not § 1-47(2), notwithstanding the seal 
appearing after their names. Fleet Real Estate 
Funding Corp. v. Blackwelder, 83 N.C. App. 27, 
348 S.E.2d 611 (1986), cert. denied, 319 N.C. 
104, 353 S.E.2d 109 (1987). 
Section 1-56 Not Affected. — Section 1-56, 

limiting the time for the bringing of an action to 
10 years, and applying to an action against an 
executor or administrator for a final accounting 
and settlement, is not affected by the provisions 
of this section as to actions on their official 
bonds. Pierce v. Faison, 183 N.C. 177, 110 S.E. 
857 (1922). 

Effect of Surety Being Foreign Corpora- 
tion. — The statute of limitations is not sus- 
pended against the surety on a guardian bond 
by reason of the fact that such surety is a 
foreign corporation, when it is shown that it 
continuously had a general agent within the 
jurisdiction of North Carolina courts for execut- 
ing judicial bonds and collecting premiums 
thereon for the company and had complied with 
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the section authorizing service of process on the 
Commissioner of Insurance. State ex rel. 
Anderson v. United States Fid. Co., 174 N.C. 
417, 93 S.E. 948 (1917). 

Effect of Payment by Principal. — Pay- 
ment made by a principal upon a bond, before 
the cause of action thereon is barred against 
the sureties, arrests the operation of the stat- 
ute of limitations. Moore v. Goodwin, 109 N.C. 
218, 13 S.E. 772 (1891). 

The running of the statute under this section 
as against plaintiffs and in favor of sureties was 
not suspended by payment of interest by guard- 
ian on the amount due by him to each of the 
plaintiffs. The liability of the sureties on the 
bond is a conditional liability, dependent upon 
the failure of the guardian to pay the damages 
caused by his breach of the bond. The guardian 
and the sureties are not in the same class. For 
that reason, the payment by the guardian of 
interest on the amount due by him to his former 
wards did not suspend the statute of limita- 
tions, which began to run against each of his 
wards when she became of age. State ex rel. 
Finn v. Fountain, 205 N.C. 217, 171 S.E. 85 
(1933). 

Effect of Estate Being Unrepresented. — 
When there was no one in esse, from the death 
of the first administrator until the qualification 
of the administrator de bonis non, who could 
sue upon the bond, that time should not be 
counted in applying the statute of limitations in 
an action against the sureties. Brawley v. 
Brawley, 109 N.C. 524, 14 S.E. 73 (1891). 
As to the effect of intervening disabili- 

ties, see Kennedy v. Cromwell, 108 N.C. 1, 13 
S.E. 185 (1891). See also § 1-17. 
Authorization or Ratification by Surety. 

— If the original borrower makes a new prom- 
ise to pay the debt in writing or actually makes 
a partial payment after his or her original 
promise to pay is broken but before the statute 
of limitations has run, then the statute begins 
to run anew from the date of this payment or 
acknowledgment as against a surety who au- 
thorizes or ratifies it. Fleet Real Estate Fund- 
ing Corp. v. Blackwelder, 83 N.C. App. 27, 348 
S.E.2d 611 (1986), cert. denied, 319 N.C. 104, 
353 S.E.2d 109 (1987). 
Running of Statute from Demand and 

Refusal. — Whether the final account is or is 
not filed, if there is a demand and refusal, the 
action is barred as to both the principal and 
sureties on said bond in three years. Kennedy v. 
Cromwell, 108 N.C. 1, 13 S.E. 135 (1891). 
From the demand of the plaintiff for an 

account and settlement made on the adminis- 
trator, and his failure and refusal to comply, 
this section began to run in favor of the defen- 
dant sureties on the administration bond. Gill 
v. Cooper, 111 N.C. 311, 16 S.E. 316 (1892); 
Stonestreet v. Frost, 123 N.C. 290, 31 S.E. 718 

(1898). 
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This section is applicable only when 
there has been a settlement, either by the 
acts of the parties or a decree of court. Woody v. 
Brooks, 102 N.C. 334, 9 S.E. 294 (1889). 
Action by Cestui Against Trustee After 

Settlement or Court Decree. — Where there 
has been a settlement between the trustee and 
cestui que trust, or a final determination of the 
amount due by a decree of court, the trust is 
closed, and an action will be barred within 
three years from a demand and refusal. 
Whedbee v. Whedbee, 58 N.C. 392 (1860); 
Barham v. Lomax, 73 N.C. 76 (1875); Spruill v. 
Sanderson, 79 N.C. 466 (1878); Wyrick v. 
Wyrick, 106 N.C. 84, 10 S.E. 916 (1890). 
Action to Reopen Account and Readjust 

Settlement. — An action or proceeding to 
reopen an account stated by an executor and to 
readjust a settlement made under the supervi- 
sion of a court and sanctioned by a decree must 
be brought within three years from the rendi- 
tion of such decree if the plaintiff is under no 
disability and the case involves no equitable 
element improper for the consideration of a 
court of law. Spruill v. Sanderson, 79 N.C. 466 
(1878). 
Action against guardian and bondsman, 

where no final account has been filed, is 
barred after three years from the time of de- 
fault and, at farthest, within three years from 
the ward’s coming of age. State ex rel. Anderson 
v. United States Fid. Co., 174 N.C. 417, 93 S.E. 
948 (1917). 
Action to recover for alleged breach of 

bond as administratrix accrues at the time 
the alleged breach is committed, subdivision (6) 
of this section having no provision relating to 
discovery of the breach of the official bond as is 
provided for in cases under subdivision (9). 
Hicks v. Purvis, 208 N.C. 657, 182 S.E. 151 
(1935). 
Cause of action by the administrator 

d.b.n. under this section does not accrue 
until his appointment, and the action by 
such administrator therefore is not barred as 
against the bondsman until three years subse- 
quent to his appointment. Dunn v. Dunn, 206 
N.C. 373, 173 S.E. 900 (1934). 
Ward’s Suit Against Sureties. — A suit by 

a ward against the sureties on the bond of his 
deceased guardian comes within the terms of 
this section and must be brought within the 
three-year limit. Norman v. Walker, 101 N.C. 
24, 7 S.E. 468 (1888). 
Burden of Proof. — Where this section was 

pleaded, it was incumbent upon the plaintiff to 
show that the breach of the bond was within 
less than three years before the institution of 
this action against the appellee. Hussey v. 
Kirkman, 95 N.C. 63 (1886); Moore v. Garner, 

101 N.C. 374, 7 S.E. 732 (1888); Hobbs v. 
Barefoot, 104 N.C. 224, 10 S.E. 170 (1889); 

Nunnery v. Averitt, 111 N.C. 394, 16 S.E. 683 
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(1892). See also, Norman v. Walker, 101 N.C. 
24, 7S.E. 468 (1888); Woody v. Brooks, 102 N.C. 
334, 9 S.E. 294 (1889); Kennedy v. Cromwell, 
108 N.C. .1, 13. S.E., 135 (1891); Brawley -v. 
Brawley, 109 N.C. 524, 14 S.E. 73 (1891); 
Koonce v. Pelletier, 115 N.C. 233, 20 S.E. 391 
(1894). 
Instrument Held Contract of Surety- 

ship. — Instrument executed and delivered by 
defendant to plaintiff’s predecessor, which pro- 
vided that defendant’s obligation would be a 
primary and not a secondary obligation, pay- 
able immediately upon demand without re- 
course first having been had against the bor- 
rower or any other person or property, was a 
contract of suretyship, notwithstanding the in- 
strument’s title of “Guaranty Agreement.” Fleet 
Real Estate Funding Corp. v. Blackwelder, 83 
N.C. App. 27, 348 S.E.2d 611 (1986), cert. 
denied, 319 N.C. 104, 353 S.E.2d 109 (1987). 

IX. BAIL. 

Application of Section Where Principal 
Is Out of State. — The language and meaning 
of this section is clear. Proceedings against bail, 
in civil actions, are barred, unless commenced 
within three years after judgment against the 
principal, notwithstanding the principal may 
have left the State in the meanwhile. 
Albemarle Steam Nav. Co. v. Williams, 111 N.C. 
35, 15 S.E. 877 (1892). 
Action Not Barred If Extraordinary 

Cause. — Trial court erred in ruling that 
§§ 1-52 and 1-46 establish a statute of limita- 

tions of three years for an action involving bail 
and in failing to apply the “extraordinary 
cause” standard of former § 15A-544(h) (see 
now § 15A-544.1 et seq.) when petitioner 
sought remission of bonds. State v. Harkness, 
133 N.C. App. 641, 516 S.E.2d 166 (1999). 

X. FEES ADJUDGED DUE TO CLERK, 
SHERIFF OR 

OTHER OFFICER. 

Plaintiff in a judgment on which only 
costs are due is not barred by this section 
from the proper proceedings to enforce his 
claim, the same being in his favor and not in 
favor of the officers of the court. Cowles v. Hall, 
113 N.C. 359, 18 S.E. 329 (1893). 
The claim of a referee for payment for 

services rendered in a cause which was still 
pending in the courts upon exceptions to his 
report was not barred by this section. Farmers 
Bank v. Merchants & Farmers Bank, 204 N.C. 
378, 168 S.E. 221 (1933). 

XI. FRAUD OR MISTAKE. 

A. In General. 

Fraud has no all-embracing definition. 
Because of the multifarious means by which 
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human ingenuity is able to devise means to 
gain advantages by false suggestions and con- 
cealment of the truth, and in order that each 
case may be determined on its own facts, it has 
been wisely stated that fraud. is better left 
undefined, lest the craft of men should find a 
way of committing fraud which might escape a 
rule or definition. Jennings v. Lindsey, 69 N.C. 
App. 710, 318 S.E.2d 318 (1984). 

Fraud may be said to embrace all acts, omis- 
sions, and concealments involving a breach of 
legal or equitable duty and resulting in damage 
to another or the taking of undue or 
unconscientious advantage oof another. 
Jennings v. Lindsey, 69 N.C. App. 710, 318 
S.E.2d 318 (1984). 
Meaning of “Relief on the Ground of 

Fraud”. — The words “relief on the ground of 
fraud” are used in the broad sense to apply to 
all actions, both legal and equitable, where 
fraud is an element, and to all forms of fraud, 
including deception, imposition, duress and un- 
due influence. Swartzberg v. Reserve Life Ins. 
Co., 252 N.C. 150, 118 S.E.2d 270 (1960). 

It will be noted from the language, “relief on 
the ground of fraud” that subdivision (9) of this 
section has and was intended to have broader 
meaning than the ordinary common-law ac- 
tions for fraud and deceit, and clearly applies to 
any and all actions, legal or equitable, where 
fraud is the basis of an essential element of the 
action. Cooper v. Floyd, 9 N.C. App. 645, 177 
S.E.2d 442 (1970). See also, Little v. Bank of 
Wadesboro, 187 N.C. 1, 121 S.E. 185 (1924). 

It is difficult to establish with certainty 
when the statute of limitations on a claim 
of fraud begins to run. Jennings v. Lindsey, 
69 N.C. App. 710, 318 S.E.2d 318 (1984). 
Where there is concealment of fraud or 

continuing fraud, the statute does not bar 
a suit for relief on account of it, and thereby 
permit the statute which was designed to pre- 
vent fraud to become an instrument to perpe- 
trate and perpetuate it. Bennett v. Anson Bank 
& Trust Co., 265 N.C. 148, 143 S.E.2d 312 
(1965). 
Nature of Substantive Right Determina- 

tive of Period of Limitations. — The period 
of limitations for actions in which the relief 
asked is the declaration of a constructive trust 
is determined by reference to the nature of the 
substantive right asserted. A declaration that 
one is a constructive trustee may be an appro- 

priate remedial step, but it is not descriptive of 
the substantive right, and the fact that plaintiff 
seeks it is irrelevant to the question of limita- 
tions. New Amsterdam Cas. Co. v. Waller, 301 
F.2d 839 (4th Cir. 1962). 

Effect of Nonresidence of Plaintiff. — 
The nonresidence of a plaintiff claiming lands 
here under an allegation of fraud, etc., did not 
affect the running of the statute of limitations 
adverse to his demand in his action. Latham v. 
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Latham, 184 N.C. 55, 113 S.E. 623 (1922). 
A nonresident creditor who sought to set 

aside a deed of his debtor for fraud was not 
excused by his absence for not complying with 
the provisions of this section requiring that he 
must bring his action within three years from 
the discovery of the fraud. Ewbank v. Lyman, 
170 N.C. 505, 87 S.E. 348 (1915). 
The date the final account closing dece- 

dent’s estate was signed was the date that 
the alleged wrong of executrix was complete for 
purposes of bringing claims against her for 
fraud, breach of fiduciary duty, and conversion 
stemming from her administration of the es- 
tate. Davis v. Wrenn, 121 N.C. App. 156, 464 
S.E.2d 708 (1995). 
Construction with Statute Limiting 

Claims Against Decedent’s Estates. — For 
the purpose of the discovery rule delaying the 
running of a limitation period, a subtle yet 
distinct difference in meaning between the 
words “arise” and “accrue” becomes evident: a 
cause of action for fraud accrues when the fraud 
is discovered. Because a participant in fraud 
died more than four years before action was 
filed, any alleged fraud committed by him must 
have arisen more than four years ago since 
then, during his lifetime, and the North Caro- 
lina non-claim statute barred any claims filed 
more than six months after final creditor’s 
notice, though sounding in fraud. Liner v. 
DiCresce, 905 F. Supp. 280 (M.D.N.C. 1994). 
Where plaintiff’s claims were based on fraud, 

and one participant in the fraud was dead, two 
statutes were applicable to their action, subsec- 
tion (9) requiring a claim be filed within three 
years of the discovery of the fraud, and § 28A- 
14-1 requiring that a claim be filed within six 
months after the personal representative of the 
decedent first published the notice to creditors. 
Since § 28A-14-1 more specifically deals with 
when a claim may be filed against an estate, 
this statute controlled, and would bar a cause of 
action even if the action had been filed within 
three-years of discovery. Liner v. DiCresce, 905 
F, Supp. 280 (M.D.N.C. 1994). 

B. Applicability. 

Actions for fraud are not subject to the 
10-year limitation of former subsection (b) 
of § 1-15 (see now subdivision (16) of this 
section) since subdivision (9) of this section is a 
statute that otherwise provides as to the time of 
accrual of such actions. Feibus & Co. v. Godley 
Constr. Co., 301 N.C. 294, 271.S.E.2d. 385 
(1980), rehearing denied, 301 N.C. 727, 274 
S.E.2d 228 (1981). 
Subdivision (9) Applicable to All Actions 

Grounded on Fraud or Mistake. — While 
subdivision (9) of this section originally applied 
only to actions for relief on the ground of fraud 
in cases solely cognizable by courts of equity, by 
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statutory amendment and the decisions of 
North Carolina courts it now applies to all 
actions for relief on the ground of fraud or 
mistake. Stancill v. Norville, 203 N.C. 457, 166 
S.E. 319 (1932). 
Fraud or Mistake Prerequisite to Appli- 

cation. — Subdivision (9) of this section has no 
application to an action to recover money, 
where there is no evidence or allegation of 
fraud and mistake. Barden v. Stickney, 132 
N.C. 416, 43 S.E. 912 (1903); Bonner v. 
Stotesbury, 139 N.C. 3, 51 S.E. 781 (1905). 
Subsection (9) applies to a claim for 

negligent misrepresentation against an in- 
surance company since that claim is essentially 
one for mistake. Jefferson-Pilot Life Ins. Co. v. 
Spencer, 336 N.C. 49, 442 S.E.2d 316 (1994). 
Forgery as Fraud. — An action to set aside 

a deed on the grounds of forgery is an action for 
relief on the grounds of fraud, and such an 
action is barred after three years from the date 
of knowledge of the forgery. Cooper v. Floyd, 9 
N.C. App. 645, 177 S.E.2d 442 (1970). 

Section Held Applicable — Action to Set 
Aside Guardian’s Settlement. — The time 
within which settlement of a guardian may be 
set aside for fraud is by several adjudications 
and this section restricted to the period of three 
years. Wheeler v. Piper, 56 N.C. 249 (1857); 

Whedbee v. Whedbee, 58 N.C. 392 (1860); 
Spruill v. Sanderson, 79 N.C. 466 (1878); State 
v. Smith, 83 N.C. 306 (1880). 
Same — Action to Set Aside Conveyance 

of Equity of Redemption. — An action by the 
heirs of mortgagors to set aside a conveyance of 
the equity of redemption by mortgagors to the 
mortgagee was an action based on fraud and 
had to be instituted within three years from the 
discovery of the acts constituting the fraud, and 
the 10 year statute had no application. 
Massengill v. Oliver, 221 N.C. 132, 19 S.E.2d 
253 (1942). 
Same — Action for Damages for Obtain- 

ing Deed by Fraud. — In an action for dam- 
ages for obtaining by fraud or deceit a deed 
from plaintiff conveying a larger amount of 
timber than was intended to be conveyed, the 
statute of limitations applicable is this section. 
Modlin v. Roanoke R.R. & Nav. Co., 145 N.C. 
218, 58 S.E. 1075 (1907). 
Same — Inadequate Consideration Due 

to Fraudulent Influence. — This section ap- 
plied to suit to recover the difference between 
grossly inadequate consideration paid for a 
conveyance of land, attacked upon the ground 
of fraudulent influence used upon the mind of 
the grantor, and the reasonable value thereof, 
and it was reversible error for the trial judge to 
hold, as a matter of law, that the 10-year 
statute relating to actions to impress a trust 
upon property only was applicable. Little v. 
Bank of Wadesboro, 187 N.C. 1, 121 S.E. 185 
(1924). 
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Same — False Material Statements in 

Insurance Application. — Whether consid- 
ered fraud in the broad sense or mistake, sub- 
division (9) of this section is applicable to an 
action to rescind an insurance policy on the 
ground of false material statements in the 
application therefor. Swartzberg v. Reserve Life 
Ins. Co., 252 N.C. 150, 113 S.E.2d 270 (1960). 
Same — Embezzlement by Court Clerk. 

— Where a clerk of the superior court embez- 
zled funds and such fraud was not discovered 
until about 90 days prior to institution of pro- 
ceedings against the clerk and the surety on his 
bonds, and such fraud could not have been 
discovered earlier by reasonable diligence, this 
section and not § 1-50 applied. State v. Gant, 
201 N.C. 211, 159 S.E. 427 (1931); State ex rel. 
Pasquotank County v. American Sur. Co., 201 
N.C. 325, 160 S.E. 176 (1931). 

Section Not Applicable to Action to Re- 
move Cloud from Title. — The right to main- 
tain an action to remove a cloud from a title is 
a continuing one to which the statute of limita- 
tions is not applicable. Cauble v. Trexler, 227 
N.C. 307, 42 S.E.2d 77 (1947). 
Nor to Resulting or Constructive Trusts. 

— A resulting or constructive trust, as distin- 
guished from an express trust, is governed by 
the 10-year and not the three-year statute of 
limitations. Bowen v. Darden, 241 N.C. 11, 84 
S.E.2d 289 (1954). 
Action by Corporation to Impose Result- 

ing Trust. — An action by a corporation alleg- 
ing that certain of its officers and directors 
purchased a tract of real property with corpo- 
rate funds, but title was placed in the individ- 
uals’ names, was one to impose a resulting 
trust, which was governed by the 10-year stat- 
ute of limitations (§ 1-56), and not one to 

reform a deed based on mistake, which is gov- 
erned by the three-year statute of limitations 
(§ 1-52(9)). BM & W of Fayetteville, Inc. v. 

Barnes, 75 N.C. App. 600, 331 S.E.2d 308 
(1985). 

Section Held Applicable in Action to Im- 
pose Constructive Trust. — Where plaintiff 
specifically alleged fraud, or, alternatively, mis- 
take as the basis for imposing a constructive 
trust on proceeds from certain stocks, the 
three-year limitation set forth in this section 
would apply. J. Lee Peeler & Co. v. Makepeace, 
96 N.C. App. 118, 384 S.E.2d 283 (1989). 

C. When Cause Accrues. 

Actions involving fraud or mistake shall 
not be deemed to have accrued until dis- 
covery. B-W Acceptance Corp. v. Spencer, 268 
N.C. 1, 149 S.E.2d 570 (1966); Hice v. Hi-Mil, 
Inc., 47 N.C. App. 427, 267 S.E.2d 507 (1980), 
aff'd, 301 N.C. 647, 273 S.E.2d 268 (1981). 

The three-year statute of limitations for 
fraud or mistake does not commence to run 
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until the discovery by the aggrieved party of the 
facts constituting the fraud or mistake. Lee v. 
Keck, 68 N.C. App. 320, 315 S.E.2d 323, cert. 
denied, 311 N.C. 401, 319 S.E.2d 271 (1984). 
Or From When Fraud or Mistake Should 

Have Been Discovered. — The statute runs 
from the discovery of the fraud or mistake, or 
from when it should have been discovered in 
the exercise of ordinary care. Sinclair v. Teal, 
156 N.C. 458, 72 S.E. 487 (1911). See also, 
Stubbs v. Motz, 113 N.C. 458, 18 S.E. 387 
(1893); Peacock v. Barnes, 142 N.C. 215, 55 S.E. 
99 (1906). 

In an action grounded on fraud, the statute of 
limitations begins to run from the discovery of 
the fraud or from the time it should have been 
discovered in the exercise of reasonable dili- 
gence. Wimberly v. Washington Furn. Stores, 
Inc., 216 N.C. 732, 6 S.E.2d 512 (1940); Vail v. 
Vail, 283 N.C. 109, 68 S.E.2d 202- (1951); 
Brooks v. Ervin Constr. Co., 253 N.C. 214, 116 
S.E.2d 454 (1960); B-W Acceptance Corp. v. 
Spencer, 268 N.C. 1, 149 S.E.2d 570 (1966); 
Wilson v. Crab Orchard Dev. Co., 276 N.C. 198, 
171 S.E.2d 873 (1970); Calhoun v. Calhoun, 18 
N.C. App. 429, 197 S.E.2d 83 (1973); Driggers v. 
Commercial Credit Corp., 31 N.C. App. 561, 
230 S.E.2d 201 (1976); Cowart v. Whitley, 39 
N.C. App. 662, 251 S.E.2d 627 (1979); Johnson 
v. Phoenix Mut. Life Ins. Co., 44 N.C. App. 210, 
261 S.E.2d 135 (1979), rev’d on other grounds, 
300 N.C. 247, 266 S.E.2d 610 (1980); Shepherd 
v. Shepherd, 57 N.C. App. 680, 292 S.E.2d 169 
(1982); Lynch v. Universal Life Church, 775 
F.2d 576 (4th Cir. 1985). 

In actions for relief from real estate transac- 
tions infected by mistake or fraud, the cause of 
action accrues when discovery was or should 
have been made by the exercise of ordinary 
diligence. Fulcher v. United States, 696 F.2d 
1073 (4th Cir. 1982). 
Where a person is aware of facts and circum- 

stances which, in the exercise of due care, 
would enable him or her to learn of or discover 
the fraud, the fraud is discovered for purposes 
of the statute of limitations. The law regards 
the means of knowledge as the knowledge it- 
self. Jennings v. Lindsey, 69 N.C. App. 710, 318 
S.E.2d 318 (1984); Lynch v. Universal Life 
Church, 775 F.2d 576 (4th Cir. 1985). 

The statute of limitations begins to run from 
the discovery of the fraud or from the time it 
should have been discovered in the exercise of 
reasonable diligence. Hyde v. Taylor, 70 N.C. 
App. 523, 320 S.E.2d 904 (1984). 

The limitation period begins to run from the 
time the mistake is discovered or should have 
been discovered. Howell v. Waters, 82 N.C. App. 
481, 347 S.E.2d 65 (1986), cert. denied, 318 
N.C. 694, 351 S.E.2d 747 (1987), aff’d, 89 N.C. 
App. 721, 367 S.E.2d 3 (1988). 
Regardless of Length of Time Between 

the Act and the Discovery. — Under subdi- 
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vision (9) of this section, the three-year limita- 

tion for an action for fraud accrues at the time 
of discovery, regardless of the length of time 
between the fraudulent act or mistake and 
discovery of it. Feibus & Co. v. Godley Constr. 
Co., 301 N.C. 294, 271 S.E.2d 385 (1980), re- 
hearing denied, 301 N.C. 727, 274 S.E.2d 228 
(1981). 
Knowledge of Law Not Required for Ac- 

tion to Accrue. — Knowledge of the law gov- 
erning alleged fraud is not included in the 
requirement under subdivision (9) of this sec- 
tion as to knowledge of the facts constituting 
the alleged fraud. Hiatt v. Burlington Indus., 
Inc., 55 N.C. App. 528, 286 S.E.2d 566, cert. 
denied, 305 N.C. 395, 290 S.E.2d 365 (1982); 
Lynch v. Universal Life Church, 775 F.2d 576 

(4th Cir. 1985). 
Upon the question of fraudulent concealment 

of funds, this section runs from the discovery of 
the facts constituting the fraud or mistake, and 
not from the discovery by a party of rights 
hitherto unknown to him. Bonner v. Stotesbury, 
139 N.C. 3, 51 S.E. 781.(1905). 
This statute begins to run from time of 

discovery of breach of trust relationship 
and not from the time the relation was brought 
to an end. Egerton v. Logan, 81 N.C. 172 (1879). 
Running of Statute Against Action to 

Reform Instrument for Mutual Mistake. — 
The three-year statute begins to run against a 
cause of action to reform an instrument for 
mutual mistake from the time the mistake is 
discovered or should have been discovered in 
the exercise of due diligence; conflicting evi- 
dence in respect thereto presents a question for 
the jury and its verdict thereon is determina- 
tive. Lee v. Rhodes, 231 N.C. 602, 58 S.E.2d 363 
(1950). 

In an action to reform a timber deed for an 
alleged mutual mistake of the parties, the stat- 
ute will run three years after the plaintiff had 
knowledge of the mistake alleged. Jefferson v. 
Roanoke R.R. & Lumber Co., 165 N.C. 46, 80 
S.E. 882 (1914). See also, Lanning v. Commis- 
sioners of Transylvania County, 106 N.C. 505, 
11 S.E. 622 (1890). 
Running of Statute Against Action for 

Negligent Misrepresentation. —- While an 
action for negligent misrepresentation of an 
insurance contract does not accrue before the 
misrepresentation is discovered, neither does it 
accrue until the misrepresentation has caused 
claimant harm. Jefferson-Pilot Life Ins. Co. v. 
Spencer, 336 N.C. 49, 442 S.E.2d 316 (1994). 

D. Discovery of Fraud or Mistake. 

“Discovery” means actual discovery or the 
time when the fraud should have been discov- 
ered in the exercise of due diligence. United 
States v. Ward, 618 F. Supp. 884 (E.D.N.C. 
1985). 
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Reasonable Diligence. — Where the evi- 
dence is clear and shows without conflict that 
the claimant had both the capacity and oppor- 
tunity to discover the mistake or discrepancy 
but failed to do so, the absence of reasonable 
diligence is established as a matter of law. 
Grubb Properties, Inc. v. Simms Inv. Co., 101 
N.C. App. 498, 400 S.E.2d 85 (1991). 
Burden on Plaintiff to Show Both Igno- 

rance of Facts and Diligence. — It is incum- 
bent upon plaintiff to show not only that he was 
ignorant of the facts upon which he relies in his 
action, but also, that he could not have discov- 
ered them in the exercise of proper diligence or 
reasonable business prudence. Latham v. 
Latham, 184 N.C. 55, 113 S.E. 623 (1922). See 
also, Johnson v. Pilot Life Ins. Co., 219 N.C. 
202, 138 S.E.2d 241 (1941); Bennett v. Anson 
Bank & Trust Co., 265 N.C. 148, 143 S.E.2d 312 
(1965). 

The burden is on the plaintiffs to show that 
neither they nor their predecessor in title knew 
of the fraud, or would have discovered it in the 
exercise of reasonable business prudence. 
Sanderlin v. Cross, 172 N.C. 234, 90 S.E. 213 
(1916). 

As to plaintiff’s burden of proof, see also 
Hooker v. Worthington, 134 N.C. 283, 46 S.E. 
726 (1904); Taylor v. Edmunds, 176 N.C. 325, 
97 S.E. 42 (1918); Willetts v. Willetts, 254 N.C. 
136, 118 S.E.2d 548 (1961). 

Effect of Confidential Relationship or 
Duty to Use Diligence. — Failure to discover 
the facts constituting fraud may be excused 
where a confidential relationship exists be- 
tween the parties, yet failure of the defrauded 
party to use diligence in discovering the fraud 
is not wholly excused merely because a relation 
of trust and confidence exists between the par- 
ties. Shepherd v. Shepherd, 57 N.C. App. 680, 
292 S.E.2d 169 (1982). 
A failure to use such diligence as is ordinarily 

required of two persons transacting business 
with each other may be excused when there 
exists such a relation of trust and confidence 
between the parties that it is the duty, on the 
part of the one who committed the fraud and 
thereby induced the other to refrain from in- 
quiry, to disclose to the other the truth. Bennett 
v. Anson Bank & Trust Co., 265 N.C. 148, 148 
S.E-2d 312 (1965). 
Where the person perpetrating the fraud is a 

fiduciary, the party defrauded is under no duty 
to make inquiry until something happens 
which reasonably excites his suspicion that the 
fiduciary has breached his duty to disclose all 
the essential facts and to take no unfair advan- 
tage. Vail v. Vail, 233 N.C. 109, 63 S.E.2d 202 
(1951). 

The existence and nature of a confidential 
relationship between the parties to a transac- 
tion may excuse a failure to use due diligence. 
However, a failure to use due diligence is not 
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always excused by the existence of such a 
relationship. Jennings v. Lindsey, 69 N.C. App. 
710, 318 S.E.2d 318 (1984). 
Whether Plaintiff Should Have Discov- 

ered Facts Is Ordinarily for Jury. — In an 
action to reform a deed on grounds of mistake, 
whether the plaintiff in the exercise of due 
diligence should have discovered the facts more 
than three years prior to the institution of the 
action is ordinarily for the jury when the evi- 
dence is not conclusive or is conflicting. Huss v. 
Huss, 31 N.C. App. 463, 230 S.E.2d 159 (1976); 
Johnson v. Phoenix Mut. Life Ins. Co., 44 N.C. 
App. 210, 261 S.E.2d 185 (1979), rev’d on other 
grounds, 300 N.C. 247, 266 S.E.2d 610 (1980). 
Whether plaintiff should, in the exercise of 

reasonable care and due diligence, have discov- 
ered the fraud is a question of fact to be 
resolved by the jury. Feibus & Co. v. Godley 
Constr’Co.) 301 N.C. 294):271 S.E.2d4885 
(1980), rehearing denied, 301 N.C. 727, 274 
S.E.2d 228 (1981); Watts v. Cumberland County 
Hosp. Sys., 75 N.C. App. 1, 330 S.E.2d 242, cert. 
denied as to additional issues, 314 N.C. 548, 
335 S.E.2d 27 (19885). 
Whether plaintiff failed to exercise due dili- 

gence in discovering his mistake or whether he 
assumed the risk of a mistake are questions of 
fact to be determined by a jury. Howell v. 
Waters, 82 N.C. App. 481, 347 S.E.2d 65 (1986), 
cert. denied, 318 N.C. 694, 351 S.E.2d 747 

(1987); aff'd, 89. N.C. App. 721, 367 S.E.2d 3 
(1988). 
Discoverability of Mistake Is a Factual 

Question. — Whether a discrepancy or mis- 
take in a deed or other document should be 
discovered in the exercise of reasonable dili- 
gence depends upon the circumstances of each 
case and is ordinarily a question of fact for the 
jury, particularly when the evidence is incon- 
clusive or conflicting. Grubb Properties, Inc. v. 
Simms Inv. Co., 101 N.C. App. 498, 400 S.E.2d 
85 (1991). 
When Due Diligence Determined as Mat- 

ter of Law. — In an action to reform a deed on 
grounds of mistake, failure to exercise due 
diligence in discovering a mistake has been 
determined as a matter of law where it was 
clear that there was both capacity and oppor- 
tunity to discover the mistake. Huss v. Huss, 31 
N.C. App. 463, 230 S.E.2d 159 (1976). 
Mere registration of a deed, standing 

alone, will not be imputed for constructive 
notice. Elliott v. Goss, 250 N.C. 185, 108 
S.E.2d 475 (1959). 
When Registration of Deed Is Notice of 

Fraud. — The mere registration of a deed 
containing an accurate description of the locus 
in quo and indicating on the face of the record 
facts disclosing the alleged fraud will not, 
standing alone, be imputed for constructive 
notice of the facts constituting the alleged 
fraud, so as to set in motion the statute of 
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limitations. In addition to the record, there 
must be facts and circumstances sufficient to 
put the defrauded person on inquiry which, if 
pursued, would lead to discovery of the facts 
constituting the fraud. Vail v. Vail, 233 N.C. 
109, 63 S.E.2d 202 (1951). See also, Stubbs v. 
Motz, 113 N.C. 458, 18 S.E. 387 (1893); Modlin 
v. Roanoke R.R. & Nav. Co., 145 N.C. 218, 58 
S.E. 1075 (1907); Tuttle v. Tuttle, 146 N.C. 484, 
59 S.E. 1008 (1907); Ewbank v. Lyman, 170 
N.C. 505, 87 S.E. 348 (1915). 
Action for Reformation of Deed. — In a 

reformation of deed case, mistake or discrep- 
ancy in deed that plaintiff complains of should 
have been discovered through the exercise of 
due diligence when plaintiff filed its declaration 
converting the apartment complex to condo- 
miniums, as plaintiff had a positive duty to 
exercise reasonable care in describing the con- 
verted land. Plaintiff had both the capacity and 
the opportunity to discover that tract was not 
included in the deed by simply comparing the 
deed legal description with the survey of the 
property that it had recently received. Cause of 
action accrued then, not when it was later 
actually discovered. Grubb Properties, Inc. v. 
Simms Inv. Co., 101 N.C. App. 498, 400 S.E.2d 
85 (1991). 

Cause of action for reformation of deed ac- 
crued not when plaintiff discovered that the 
adjacent parcel of land was not included in the 
deed, but when that fact should have been 
discovered in the exercise of reasonable dili- 
gence. Grubb Properties, Inc. v. Simms Inv. Co., 
101 N.C. App. 498, 400 S.E.2d 85 (1991). 
Dismissal of Cross Action Filed More 

Than Three Years from Discovery of 
Fraud. — Where defendant in his answer 
alleged that he refused to comply with his 
contract on the contractual date because of his 
discovery of fraudulent misrepresentations in- 
ducing his execution of the contract, and filed a 
cross action against plaintiff and his codefen- 
dants for such fraud more than three years 
after the contractual date, judgment dismissing 
the cross action on motion upon the plea of the 
three-year statute of limitations was upheld. 
Speas v. Ford, 253 N.C. 770, 117 S.E.2d 784 
(1961). 
Newly Discovered Evidence Held Neces- 

sary in Action to Reconsider. — Plaintiff 
could derive no aid from this section in an 
action to reconsider a case which had been 
sanctioned by the court and settled by a decree 
from it in the absence of newly discovered 
evidence showing fraud. Where the plaintiff 
knew all the facts at the time of the first action, 
the first action would stand notwithstanding 
this section. Spruill v. Sanderson, 79 N.C. 466 
(1878). 

E. Actions Held Barred. 

Where, as early as 1971, plaintiff had 
warning that supposed husband was still 
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married to another woman, her action for 
fraud filed in January, 1980, was barred by this 
section. Shepherd v. Shepherd, 57 N.C. App. 
680, 292 S.E.2d 169 (1982). | 
Proceedings before clerk to sell trust 

lands to make assets to pay the debts of the 
deceased, and the open, notorious and adverse 
possession of the purchasers of the land, under 
their registered deeds, were sufficient to put 
plaintiffs, claiming under the children of the 
said son, the cestuis que trustent, upon notice 

of the fraud alleged, if any, committed by the 
executor, and would bar their right of action 
within three years therefrom. Latham v. 
Latham, 184 N.C. 55, 113 S.E. 623 (1922). 
Foreclosure Sale Where Timber Sold 

Separately. — Where a foreclosure sale of 
lands was attacked for fraud upon the ground 
that the trustee sold the timber on the land 
separately from the land and made deeds to 
each to separate parties, which were duly re- 
corded, the record itself gave notice of the 
transaction, which with knowledge of the sale 
itself should have put the plaintiffs and their 
mother, as whose heirs at law they claimed, and 
in whose lifetime foreclosure was had, upon 
reasonable notice of the fact, and barred their 
recovery after three years. Sanderlin v. Cross, 
172 N.C. 234, 90 S.E. 213 (1916). 
Where plaintiff acquired title to real 

estate, subject to a contract to cut timber 
within three years, thinking the time for 
cutting was 18 months, and failed to examine 
the record or to bring suit for wrongful cutting 
until more than three years after being told 
that the time was three years, the action was 
barred by this section. Blankenship v. English, 
222°N.G..91,.21.8.E.2d 891 (1942). 
Cause of action for reformation of bonds 

accrued when the mistake should have been 
discovered by plaintiff in the exercise of due 
diligence, and plaintiff being an educated man, 
and there being no evidence of any effort to 
conceal the plain language of the bonds or to 
prevent plaintiff from reading them, plaintiff’s 
cause of action was barred under this section. 
Moore v. Fidelity & Cas. Co., 207 N.C. 433, 177 
S.E. 406 (1934). See also, in this connection, 
Hargett v. Lee, 206 N.C. 536, 174 S.E. 498 
(1934); Hood v. Paddison, 206 N.C. 631, 175 
S.E. 105 (1934). 
Where insurance company rejected 

third application of insured for additional 
insurance on grounds that insured was no 
longer a satisfactory risk, it was held that 
insured should have been put on notice thereby 
that company’s agent’s promise to redeliver a 
second policy within seven months after it was 
tendered to insured and refused because of 
illness was false, and that insured’s claim, if he 
had any, had atrophied as a result of his pro- 
crastination and was barred by this section. 
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Jones v. Bankers Life Co., 131 F.2d 989 (4th Cir. 

1942). 
Where plaintiffs contended that usuri- 

ous interest was paid by their agent with- 
out their knowledge, and that therefore their 
action to recover the penalty for usury was not 
barred although it was instituted more than 
two years after the last usurious payment, it 
was held that plaintiffs were not entitled to 
invoke the statute, as they did not institute 
action until more than three years after they 
had executed a note bearing six percent inter- 
est in renewal of the original note upon which 
usury was paid, and that they were negligent in 
asserting their rights, if any. Ghormley v. 
Hyatt, 208 N.C. 478, 181 S.E. 242 (1935). 
Cause of Action to Set Aside Deed for 

Fraud and Undue Influence. — Where it 
was established that the person under whom 
plaintiffs claimed was mentally competent and 
had knowledge for more than three years prior 
to her death of the facts constituting the basis 
of the cause of action to set aside a deed to 
property for fraud and undue influence, plain- 
tiffs’ claim was barred. Muse v. Muse, 236 N.C. 
182, 72.8,H.2d 431 (1952). 
Amendment of Complaint. — Where it 

appeared from plaintiff’s own pleadings and 
admissions that plaintiff discovered and had 
knowledge of alleged fraud more than three 
years prior to the filing of an amendment to her 
complaint, which for the first time alleged 
cause of action for fraud, the action was barred 

by subdivision (9) of this section. Nowell v. 
Hamilton, 249 N.C. 523, 107 S.E.2d 112 (1959). 
Alleged Misrepresentations of Doctor. — 

The trial court did not err in entering summary 
judgment as to plaintiff’s claim based on fraud 
where the evidence showed that plaintiff 
learned in April 1983 of the alleged misrepre- 
sentations of his doctor regarding his experi- 
ence in gastroplasty procedures and did not file 
an action until August 1986. Foard v. Jarman, 
93 N.C. App. 515, 378 S.E.2d 571 (1989), rev'd 
on other grounds, 326 N.C. 24, 387 S.E.2d 162 
(1990). 
Alleged Misrepresentations of Em- 

ployer. — An employee’s fraud claim against 
her employer for his failure to pay her job- 
related medical bills, despite his promise to do 
so, accrued when the employee knew or should 
have known that the employer was lying. Seigel 
v. Patel, 182 N.C. App. 783, 518 S.E.2d 602 
(1999). 

F. Actions Not Barred. 

Where a reversionary clause was omit- 
ted from a deed by mistake of the drafts- 
man, the registration of the deed was insuffi- 
cient to constitute notice to plaintiffs, and the 
action was not barred until three years after 
plaintiffs discovered, or should have discov- 
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ered, the mistake in the exercise of due dili- 
gence. Ollis v. Board of Educ., 210 N.C. 489, 187 
S.E. 772 (1936). 
Where defendant was directed by his 

mother to prepare a conveyance to himself 
of a certain tract of land, and he surreptitiously 
substituted a description of a larger and more 
valuable tract, which deed reserved therein, as 

directed, a life estate in the grantor, and the 
grantor died some three years and seven 
months thereafter, there being nothing to rebut 
the inference that she retained possession of 
the property until her death, it was held that as 
there was nothing to excite the grantor’s suspi- 
cion or to put her upon inquiry during her 
lifetime, the statute of limitations did not begin 
to run against her, and the action of the devi- 
sees of the property to set aside the conveyance 
for fraud, instituted within three years of the 
grantor’s death, was not barred. Vail v. Vail, 
233 N.C. 109, 63 S.E.2d 202 (1951). 

In an action to recover damages for 
fraudulent representations as to amount 
of land included in 4 lot purchased by plain- 
tiffs, plaintiffs’ testimony was sufficient to show 
that the action was begun within three years 
from the time the facts constituting the alleged 
fraud were discovered or should have been 
discovered by them in the exercise of reason- 
able diligence. Swinton v. Savoy Realty Co., 236 
N.C. 723, 73 S.E.2d 785 (1953), overruled on 
other grounds, Newton v. Standard Fire Ins. 
Co., 291 N.C. 105, 229 S.E.2d 297 (1976). 

In interpleader action by insurance car- 
rier to determine the right to the proceeds 
of a life insurance policy, where husband 
and wife did not know of carrier’s misrepresen- 
tation prior to husband’s death, the action did 
not accrue before his death on July 10, 1988; 
the counterclaim filed on February 20, 1991, 
was therefore brought within three years of the 
accrual of the cause of action and, thus, wife’s 
claim was not barred by the statute of limita- 
tions. Jefferson-Pilot Life Ins. Co. v. Spencer, 
336 N.C. 49, 442 S.E.2d 316 (1994). 

XII. FAIR LABOR STANDARDS ACT. 

Federal Statute of Limitation Preempts 
Conflicting State Provision. — Subdivision 
(11) of this section is invalid under the force of 
the Supremacy Clause, and the federal two- 
year statute of limitation is the applicable stat- 
ute. Johnson v. North Carolina DOT, 107 N.C. 
App. 63, 418 S.E.2d 700 (1992). 

Because the Fair Labor Standards Act 
(F.L.S.A.) has been duly adopted by Congress 
and because it was enacted pursuant to the 
Commerce Clause of the federal Constitution, 
any state law promulgated in conflict with it 
must yield under the force of the Supremacy 
Clause. In that the state three-year statute of 
limitation directly conflicts with the federal 
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two-year statute of limitation, the federal stat- 
ute must prevail. The federal statute of limita- 
tion reflects a purpose and objective of Con- 
gress to establish a uniform, two-year 
limitations period governing all claims filed 
pursuant to the F.L.S.A. North Carolina’s 
three-year statute of limitation, therefore, 
“stands as an obstacle to the accomplishment 
and execution” of this purpose and objective. 
Johnson v. North Carolina DOT, 107 N.C. App. 
63, 418 S.E.2d 700 (1992). 
Purpose of Subdivision (11). — Subdivi- 

sion (11) of this section was passed in order to 
enlarge the period of limitations for the recov- 
ery of penalties under the Fair Labor Stan- 
dards Act, which would otherwise have been 

limited to the period of one year under subdi- 
vision (2) of § 1-54. North Carolina Theatres, 
Inc. v. Thompson, 277 F.2d 673 (4th Cir. 1960). 

XIII. ACCRUAL OF CAUSE OF 
ACTION FOR PERSONAL 
INJURY OR PROPERTY | 

DAMAGE. 

Editor’s Note. — Many of the cases cited 
below were decided prior to the 1979 enactment 
of subdivision (16) of this section. As to limita- 
tions of actions for injury to the person or rights 
of another under subdivision (5) of this section, 
see analysis line VII, above, and the cases cited 
thereunder. 
Storm Drains. — Property owner’s negli- 

gence claim for damage to property caused by 
municipality's alleged failure to adequately 
maintain its storm drainage pipe running un- 
der property owner’s property was not time 
barred, pursuant to § 1-52(16), as property 
owner filed the claim within three years of the 
date the damage to the home was discovered. 
Howell v. City of Lumberton, 144 N.C. App. 695, 
548 S.E.2d 835 (2001). 
Public Policy. — As § 1-50(6) and subdivi- 

sion (16) of this section make clear, the public 
policy of this State is to protect North Carolina 
manufacturers and designers as well as the 
North Carolina courts from stale claims based 
on injuries occurring long after the purchase of 
the allegedly defective product and long after a 
defendant participated in its manufacture or 
design. Boudreau v. Baughman, 86 N.C. App. 
165, 356 S.E.2d 907 (1987), rev’d in part, mod- 
ified and aff’d in part, 322 N.C. 331, 368 S.E.2d 
849 (1988). 
Primary purpose of subdivision (16) ap- 

pears to have been the adoption of the “discov- 
ery” rule. That is, it was intended to apply to 
plaintiffs with latent injuries. Boudreau v. 
Baughman, 322 N.C. 331, 368 S.E.2d 849 
(1988). 
Integrated Statutory Schemes. — Subdi- 

vision (16) of this section was not meant to be 
applicable to specialized causes of action pro- 
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vided for in integrated statutory schemes such 
as found in Article 3 of Chapter 25. First 
Investors Corp. v. Citizens Bank, Inc., 757 F. 
Supp. 687 (W.D.N.C. 1991), aff’d, 956 F.2d 263 
(4th Cir. 1992). 

“Physical damage,” within the context of 
subdivision (16) of this section, was meant to be 
literally interpreted. First Investors Corp. v. 
Citizens Bank, Inc., 757 F. Supp. 687 (W.D.N.C. 
1991), aff'd, 956 F.2d 263 (4th Cir. 1992). 
The North Carolina courts have clearly not 

expanded the meaning of “physical damage to 
property” beyond the traditional meaning of the 
phrase. Its application has been limited to 
cases wherein latent damages have been dis- 
covered in the form of personal injuries or 
physical damage to property. First Investors 
Corp. v. Citizens Bank, Inc., 757 F. Supp. 687 
(W.D.N.C. 1991), aff'd, 956 F.2d 263 (4th Cir. 
1992). 
Filing within time limit prescribed by 

statute of repose is a condition precedent 
to bringing the action, and plaintiff’s failure to 
file within the prescribed time gives defendant 
a vested right not to be sued. Boudreau v. 
Baughman, 86 N.C. App. 165, 356 S.E.2d 907 
(1987), rev'd in part, modified and aff’d in part, 
322 N.C. 331, 368 S.E.2d 849 (1988). 

Statute of Repose and Child Abuse. — 
Plaintiff reasoned that a period of repose bar to 
a claim such as hers is especially unfair be- 
cause child abuse is widespread, usually with- 
out witnesses, rarely reported because the vic- 
tim feels ashamed or intimidated or suppresses 
memories of the abuse, and not sufficiently 
deterred by criminal sanctions; while these 
points are compelling, they are appropriately 
addressed to a legislative, not a judicial, body. 
Doe v. Doe, 973 F.2d 237 (4th Cir. 1992). 

Subdivision (16) Modifies Common Law. 
— The well established common law rule has 
long been that “when the right of the party is 
once violated, even in ever so small a degree, 
the injury, in the technical acception of that 
term, at once springs into existence and the 
cause of action is complete.” Subdivision (16) of 
this section modifies the common law rule in 
that it requires discovery of bodily harm to the 
claimant or physical damage to his property 
before a cause of action can accrue. First Inves- 
tors Corp. v. Citizens Bank, Inc., 757 F. Supp. 
687 (W.D.N.C. 1991), aff’d, 956 F.2d 263 (4th 
Cir. 1992). 

Subdivision (16) modifies the common-law 
rule that once the right of a party is violated, 
the cause of action is complete in the case of 
latent damage only to the extent that it re- 
quires discovery of physical damage before a 
cause of action can accrue; it does not change 
the fact that once some physical damage has 
been discovered the injury springs into exist- 
ence and completes the cause of action. Pembee 
Mfg. Corp. v.'Cape Fear Constr. Co., 69 N.C. 
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App. 505, 317 S.E.2d 41 (1984), aff’d, 313 N.C. 
488, 329 S.E.2d 350 (1985). 
The 10-year statute of repose does not 

create a special class of defendants. In- 
stead, the statute applies to any defendant 
where a plaintiff can allege a cause of action 
having as an essential element bodily injury to 
the person which originated under circum- 
stances making the injury not readily apparent 
to the claimant at the time of its origin. 
Barwick v. Celotex Corp., 736 F.2d 946 (4th Cir. 
1984). 
Subdivision (16) of this section does not 

adversely affect claimants with latent dis- 
eases, but actually expands their rights and 
opportunities to recover. Barwick v. Celotex 
Corp., 736 F.2d 946 (4th Cir. 1984). 
There is no difference between a cause 

of action for negligent damage to property 
and one for negligent injury to person 
insofar as the time of accrual of the cause of 
action for commencement of the running of the 
statute of limitations is concerned. Land _v. 
Neill Pontiac, Inc., 6 N.C. App. 197, 169 S.E.2d 
537 (1969). 

Plaintiffs’ negligence claims against the 
manufacturer and distributor accrued on the 
date their recreational vehicle and its contents 
were destroyed by fire. Moore v. Coachmen 
Indus., Inc., 129 N.C. App. 376, 499 S.E.2d 772 
(1998). 
Defendant’s negligence conferred no 

right of action upon plaintiff’s intestate 
until he suffered an injury proximately 
caused thereby. Until then, his cause of action 
was not complete and, nothing else appearing, 
the three-year statute would not begin to run 
against his right to sue. Raftery v. Wm. C. Vick 
Constr. Co., 291 N.C. 180, 2380 S.E.2d 405 
(1976). 

The statute of limitations by its terms begins 
to run after the action has “accrued.” A suit does 
not involve an “injury to the person or rights of 
another” until the plaintiff is hurt. Where 
plaintiff was injured in an accident allegedly 
caused by failure of a tire, there was no “injury” 
and no basis for action until the wreck oc- 
curred. Stell v. Firestone Tire & Rubber Co., 
306 F. Supp. 17 (W.D.N.C. 1969). 
For purposes of personal injury, the 

claim is deemed to have accrued when the 
injury became or should have become ap- 
parent to the claimant. Everhart v. Sowers, 63 
N.C. App. 747, 306 S.E.2d 472 (1983), overruled 
on other grounds, Hazelwood v. Bailey, 339 N.C. 
578, 453 S.E.2d 522 (1995). 

Subdivision (16) of this section modifies the 
sometimes harsh common law rule so as to 
protect a potential plaintiff in the case of a 
latent injury by providing that a cause of action 
does not accrue until the injured party becomes 
aware or should reasonably have become aware 
of the existence of the injury. However, that is 
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the extent to which the common law rule is 
changed; as soon as the injury becomes appar- 
ent to the claimant or should reasonably be- 
come apparent, the cause of action is complete 
and the limitation period begins to run; it does 
not matter that further damage could occur, 
such further damage being only aggravation of 
the original injury. Pembee Mfg. Corp. v. Cape 
Fear Constr. Co., 318 N.C. 488, 329 S.E.2d 350 
(1985). 
Accrual When Wrong is Complete. — An 

action to recover for personal injuries negli- 
gently inflicted must be commenced within 
three years from the date on which the action 
accrues; the cause of action accrues when the 
wrong is complete. Stokes v. Southeast Hotel 
Properties, Ltd., 877 F. Supp. 986 (W.D.N.C. 
1994). 
Date of Discovery Rule. — Plaintiffs with 

injuries not readily apparent at the time of 
injury are not charged with notice of the injury 
until discovery — a great benefit to plaintiffs. 
Defendants in such cases have lost the old 
protection of accrual being determined by the 
date of injury (even though the injury may not 
have been known to the plaintiff). Defendants 
have, however, received the balancing consider- 
ation (10-year statute of repose) giving them 
some protection from stale claims. Barwick v. 
Celotex Corp., 736 F.2d 946 (4th Cir. 1984). 

The Legislature in adopting the date of dis- 
covery rule improved the lot of certain plain- 
tiffs, but also considered the rights, duties and 
obligations of potential defendants. Barwick v. 
Celotex Corp., 736 F.2d 946 (4th Cir. 1984). 

Prior to the enactment of former subsection 
(b) of § 1-15 (see now subdivision (16) of this 

section), North Carolina plaintiffs were subject 
to a strict common-law rule that the cause of 
action accrued at the time of the occurrence of 
any injury, however slight, regardless of 
whether the plaintiff was aware of the injury. 
By adopting the “discovery rule” the accrual of 
a cause of action was postponed until the plain- 
tiff knew or should have known of his injury. 
Barwick v. Celotex Corp., 736 F.2d 946 (4th Cir. 
1984). 

This statute serves to delay the accrual of a 
cause of action in the case of latent damages 
until the plaintiff is aware he has suffered 
damage, not until he is aware of the full extent 
of the damages suffered. Pembee Mfg. Corp. v. 
Cape Fear Constr. Co., 69 N.C. App. 505, 317 
S.E.2d 41 (1984), aff’d, 313 N.C. 488, 329 
S.E.2d 350 (1985). 

Subdivision (16) of this section modifies the 
common law rule on accrual of actions only 
insofar as it requires discovery of physical dam- 
age before a cause of action can accrue; it does 
not change the fact that once some physical 
damage has been discovered, the injury springs 
into existence and completes the cause of ac- 
tion. Marshburn v. Associated Indem. Corp., 84 
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N.C. App. 365, 353 S.E.2d 128, cert. denied, 319 
N.C. 673, 356 S.E.2d 779 (1987). 

The statute of limitations for plaintiff’s cause 
of action did not accrue until physical damage 
to her townhouse became apparent in October, 
1990 when the carpeting was removed to reveal 
rotting floorboards. It was then that the three- 
year statute of limitations enumerated in sub- 
division (5) began to run. Plaintiff then had 
three years from the time she discovered the 
latent defects (October 1990) to file suit. Plain- 
tiff’s filing, within the three-year limitations 
period, was also well within the 10-year statute 
of repose which began to run on December 7, 
1984 when defendant sold the townhouse to 
plaintiff. Cage v. Colonial Bldg. Co, 111 N.C. 
App. 828, 433 S.E.2d 827 (1993), cert. granted, 
335 N.C. 553, 441 S.E.2d 111 (1994). 
Continuing Course of Treatment Doc- 

trine. — Where a plaintiff shows a continuous 
relationship with a physician and subsequent 
treatment by the physician related to the orig- 
inal act or omission that gave rise to the claim, 
the continuing course of treatment doctrine 
tolls the running of the statute of limitations 
for the period between the original negligent 
act and the time the damage is discovered and 
corrected. Goins v. Puleo, 130 N.C. App. 28, 502 
S.E.2d 621 (1998), rev’d on other grounds, 350 
N.C. 277, 512 S.E.2d 748 (1999). 
Discovery of Further Damage. — Where 

plaintiff clearly knew more than three years 
prior to bringing suit that it had a defective 
roof, yet took no legal action until the statute of 
limitations had run, the fact that further dam- 
age which plaintiff did not expect was discov- 
ered did not bring about a new cause of action 
so as to preclude summary judgment in defen- 
dant’s favor. Pembee Mfg. Corp. v. Cape Fear 
Constr. Co., 318 N.C. 488, 329 S.E.2d 350 
(1985). 
Subsequent Aggravation. — The three- 

year statute of limitations on plaintiff’s claim 
for arm injuries began to run when she was 
diagnosed with the injuries; subsequent aggra- 
vation did not alter the date of accrual. Keith v. 
U.S. Airways, Inc., 994 F. Supp. 692 (M.D.N.C. 
1998). 
Three Year Statute of Limitations and 

Wrongful Death Claim. — The three-year 
statute of limitations period of this section for a 
bodily injury claim does not trigger the running 
of, nor cut short, the period for filing a wrongful 
death action when the underlying bodily injury 
claim of the decedent was not time-barred at 
his death. The proviso in subdivision (4) of this 
section merely provides a limitations defense to 
a wrongful death action when the claim for 
injuries caused by the underlying wrong had 
become time-barred during the decedent’s life. 
Dunn v. Pacific Employers Ins. Co., 332 N.C. 
129, 418 S.E.2d 645 (1992). 
Statute of limitations for claims for in- 
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jury or damage from a defective product 
begins to run from the date of the sale and 
delivery of the product, not the date of the 
ultimate failure of the product or the injury. 
Employers Com. Union Co. of Am. v. 
Westinghouse Elec. Corp., 15 N.C. App. 406, 
190 S.E.2d 364 (1972); Davis v. E.I. DuPont 
DeNemours & Co., 400 F. Supp. 1847 (W.D.N.C. 
1974). 
The statute of limitations for tort claims 

had no impact on the notification provi- 
sions of § 20-279.21(b)(4), and the defen- 
dants, therefore, were not required to notify the 
plaintiff insurer within that SOL. Liberty Mut. 
Ins. Co. v. Pennington, 141 N.C. App. 495, 541 
S.E.2d 503 (2000). 
For case holding the continuing course 

of treatment exception applicable in a 
medical malpractice action, see Ballenger v. 
Crowell, 38 N.C. App. 50, 247 S.E.2d 287 
(1978). As to accrual of cause of action for 
malpractice, see now § 1-15(c). 

Failure to make proper disclosure of 
risks involved in a medical procedure is in 
the nature of malpractice (negligence) and the 
three-year statute of limitations applies. 
Nelson v. Patrick, 58 N.C. App. 546, 293 S.E.2d 
829 (1982). 
Personal injury claim of individual suf- 

fering asbestosis accrued on the date he was 
diagnosed as having the disease asbestosis, and 
under subdivision (16) he had three years from 
that date to bring suit. Wilder v. Amatex Corp., 
314 N.C. 550, 336 S.E.2d 66 (1985). 

In occupational disease cases, a cause of 
action grounded in negligence accrues 
when the disease is diagnosed. Dunn v. 
Pacific Employers Ins. Co., 3832 N.C. 129, 418 
S.E.2d 645 (1992). 
Post-Traumatic Stress Disorder. — Sub- 

section (16) did not apply to the plaintiff’s cause 
of action for post-traumatic stress disorder aris- 
ing from negligent or intentional infliction of 
emotional distress as the plaintiff’s severe emo- 
tional distress was apparent several years be- 
fore he was diagnosed with post-traumatic 
stress disorder. Soderlund v. Kuch, 148 N.C. 
App. 361, 546 S.E.2d 632 (2001), review denied, 
353 N.C. 729, 551 S.E.2d 438 (2001). 
A residential structure may be consid- 

ered “new” for warranty purposes within 
the maximum statute of limitations pe- 
riod. Gaito v. Auman, 70 N.C. App. 21, 318 
S.E.2d 555 (1984), aff'd, 313 N.C, 243, 327 
S.E.2d 870 (1985). 
A residential structure which is approxi- 

mately four and a half years old at the time of 
the sale from the builder-vendor to the initial 
purchaser may be considered to be a “new 
dwelling” for implied warranty purposes. Gaito 
vy. Auman, 70 N.C. App. 21, 318 S.E.2d 555 

(1984), aff'd, 313 N.C. 248, 327 S.E.2d 870 
(1985). 
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As to accrual of cause of action against 
an architect for negligence arising out of a 
construction project under former subsection 
(b) of § 1-15(b) (see now subdivision (16) of this 

section) and subdivision (5) of this section, see 
Quail Hollow E. Condominium Ass’n v. Donald 
J. Scholz Co., 47 N.C. App. 518, 268 S.E.2d 12, 
cert. denied, 301 N.C. 527, 273 S.E.2d 454 

(1980). 
A claim for negligent misrepresentation 

does not accrue until two events occur: (1) 
the claimant suffers harm because of the mis- 
representation; and (2) the claimant discovers 
the misrepresentation. Barger v. McCoy Hillard 
& Parks, 346 N.C. 650, 488 S.E.2d 215 (1997). 
Gasoline supplier was not liable for un- 

derground seepage of gasoline, where the 
evidence did not show that it had “control” over 
the gasoline less than ten years prior to the 
time the action was filed. Wilson v. McLeod Oil 
Co., 327 N.C. 491, 398 S.E.2d 586 (1990), re- 
hearing denied, 328 N.C. 336, 402 S.E.2d 844 
(1991). 
Contaminated Water. — A mere suspicion 

of contaminated water will not begin the stat- 
ute of limitations period. Crawford v. Boyette, 
121 N.C. App. 67, 464 S.E.2d 301 (1995). 
Although plaintiff noticed his water tasted 

bad and smelled funny, and did not use the 
water for drinking or cooking 5 years before 
action was filed, as plaintiff took reasonable 
steps to determine whether his well was con- 
taminated the limitations period did not accrue 
until 2 years later when plaintiff first received 
official notification that his well water was 
contaminated with benzene. Crawford v. 
Boyette, 121 N.C. App. 67, 464 S.E.2d 301 
(1995). 
Applicability to Right of Subrogation. — 

Where insured property was damaged by the 
tortious act of another and the insurance paid 
the owner of the property covered the loss in 
full, the insurance company, as a necessary 
party plaintiff, must sue in its own name to 
enforce its right of subrogation of the owner’s 
indivisible cause of action against the tort- 
feasor, but where the statute of limitations 

would have run on the property owner’s right to 
file the cause of action, plaintiff insurance com- 
pany also lost its right to file the suit after that 
date. Aetna Cas. & Sur. Co. v. Anders, 116 N.C. 
App. 348, 447 S.E.2d 504 (1994). 

Claims Between Insurance Companies. 
— Claim for contribution by insurance com- 
pany against another insurance company was 
sufficiently analogous to claim for subrogation 
to warrant application of three-year statute of 
limitations of subsection (1). Nationwide Mut. 
Ins. Co. v. State Farm Mut. Auto. Ins. Co., 122 
N.C. App. 449, 470 S.E.2d 556 (1996). 
Third-party complaint against previous 

landowners for alleged contamination of 
an adjacent property resulting from gasoline 
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seepage was properly dismissed, where the 
landowners had sold the property more than 
ten years before plaintiff filed the original ac- 
tion. Wilson v. McLeod Oil Co., 327 N.C. 491, 

398 S.E.2d 586 (1990), rehearing denied, 328 

N.C. 336, 402 S.E.2d 844 (1991). 
Accrual of Cause of Action Against Ar- 

chitect. — Contractor’s negligence action 
against the architect accrued when the contrac- 
tor realized that the architect’s performance 
caused economic loss, that the architect would 
not issue payment certificates to compensate 
the loss, and that legal action would be neces- 
sary to gain relief. RPR & Assocs. v. O’Brien/ 
Atkins Assocs., 24 F. Supp. 2d 515 (M.D.N.C. 
1998). 
Whether Discovery Was Timely Held a 

Jury Question. — In an action for tort and 
breach of warranties, the trial court erred in 
dismissing plaintiffs’ negligence and strict lia- 
bility claims instituted in 1979 for personal 
injuries allegedly caused by the defective con- 
dition of a vehicle purchased from defendant 
dealer on the ground that the claims were 
barred by the three-year limitation of former 
§ 1-15(b) (replaced by subdivision (16) of this 
section), where plaintiffs alleged that the link 
between their physical injuries and gas fumes 
in the vehicle was not discovered until 1978, 
since the claim did not accrue until the injury 
was discovered or ought reasonably to have 
been discovered, and whether plaintiffs should 
have discovered the invasion of their legal 
rights prior to 1978 was a question for the jury. 
Gillespie v. American Motors Corp., 51 N.C. 
App. 535, 277 S.E.2d 100 (1981). 

Not Applicable to Claim Arising from 
Improvement to Real Property. — Subsec- 
tion (16) has no application to a claim arising 
out of improvement to real property; the real 
property improvement statute of repose at § 1- 
50(5) applies exclusively to all claims based 
upon or arising out of the defective or unsafe 
condition of an improvement to real property. 
Forsyth Mem. Hosp. v. Armstrong World 
Indus., Inc., 336 N.C. 488, 444 S.E.2d 423 
(1994). 
Federal Claim. — State limitations period 

governing a claim for damages for personal 
injuries applies to a U.S.C. § 1983 action, re- 
gardless of the allegations in the complaint; the 
three-year statute of limitations set forth in 
subdivision (5) controls. Brooks v. City of Win- 
ston-Salem, 85 F.3d 178 (4th Cir. 1996). 

XIV. FIRE INSURANCE POLICY CLAIM. 

Application of Subdivision (12). — The 
language of this section does not require that 
subdivision (12) be applied in conjunction with 
or subject to the provisions of subdivision (16) 
of this section. Marshburn v. Associated Indem. 
Corp., 84 N.C. App. 365, 353 S.E.2d 123, cert. 
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denied, 319 N.C. 673, 356 S.E.2d 779 (1987). 
Inclusion of Standard Fire Insurance 

Policy Limitation Period. — By enacting 
subdivision (12) of this section, the General 

Assembly intended only to include the standard 
fire insurance policy limitation period in the 
comprehensive list of actions which are gener- 
ally subject to three-year periods of limitation 
and to provide a cross-reference between gen- 
eral statutory periods of limitation contained in 
this section, and the more specific limitation 
provisions of the Standard Fire Insurance Pol- 
icy for North Carolina set out in § 58-44-15(c). 
Marshburn v. Associated Indem. Corp., 84 N.C. 
App. 365, 353 S.E.2d 123, cert. denied, 319 N.C. 
673, 356 S.E.2d 779 (1987). 
Application of Subdivision (16) Pre- 

cluded by the Standard Fire Insurance 
Policy Limitation Provision. — The stan- 
dard fire insurance policy limitation provision, 
contained in subdivision (12) of this section and 
§ 58-44-15(c) and reproduced in plaintiffs’ pol- 
icy of homeowner’s insurance, constituted a 
limitation period “otherwise provided by stat- 
ute,” which precluded the applicability of sub- 
division (16) of this section to the action. 
Marshburn v. Associated Indem. Corp., 84 N.C. 
App. 365, 353 S.E.2d 1238, cert. denied, 319 N.C. 
673, 356 S.E.2d 779 (1987). 

XV. ASSAULT, BATTERY, AND FALSE 
IMPRISONMENT. 

Editor’s Note. — The cases annotated below 
were decided under §$ 1-54, prior to Session 
Laws 2001-175, which changed the statute of 
limitations for assault, battery, and false im- 
prisonment from one year to three years. 
A jury question existed as to whether 

the defendant nephew who shoved his un- 
cle was equitably estopped from asserting 
the statute of limitations as a defense to his 
intentional tort or, in the alternative, intent as 
a defense to plaintiff’s negligence claim where 
he gained a dismissal in criminal court due to 
his assertion that he “never had criminal in- 
tent” and then, in the civil suit, claimed that he 
“intentionally pushed” plaintiffin an attempt to 
preclude plaintiff from seeking any remedy at 
all and where plaintiff relinquished his right to 
any remedy in criminal court, based solely on 
defendant’s assertion that he had no criminal 
intent. Keech v. Hendricks, 141 N.C. App. 649, 
540 S.E.2d 71 (2000). 
Actions Against Police Officers for False 

Arrest, False Imprisonment, and Assault 
and Battery. — To the extent that Mobley v. 
Broome, 248 N.C. 54, 102 S.E.2d 407 (1958), 
Evans v. Chipps, 56 N.C. App. 232, 287 S.E.2d 
426 (1982), and Jones v. City of Greensboro, 51 
N.C. App. 571, 277 S.E.2d 562 (1981), hold that 
the one-year (now three-year) statute of limita- 
tion for false imprisonment and assault and 
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battery is the applicable statute when a plain- 
tiff alleges claims for false arrest, false impris- 
onment, and assault and battery by a police 
officer in the exercise of official duties, those 
cases are expressly overruled. Fowler  v. 
Valencourt, 334 N.C. 345, 482 S.E.2d 306 

(1993). 
Where the gist of a claim is assault and 

battery, courts have applied the statute of 
limitations applicable to assault and bat- 
tery, despite allegations in the complaint that 
it was some other tort. This is particularly true 
where it appears the purpose in the use of a 
label different from assault and battery is to 
provide a different and longer statute of limita- 
tions. In such cases, courts have been particu- 
larly careful to use the statute of limitations 
applicable to the facts and not the label. 
Dickens v. Puryear, 45 N.C. App. 696, 263 
S.E.2d 856 (1980), rev'd in part on other 
grounds, 302 N.C. 437, 276 S.E.2d 325 (1981). 
Action for False Imprisonment Not 

Barred. — Where it appeared that plaintiff’s 
cause of action based upon alleged wrongful act 
of defendant in causing plaintiff’s detention in 
an insane asylum was instituted less than one 
year (now three years) from the date plaintiff 
was discharged as sane, plaintiff’s cause of 
action was not barred. Jackson v. Parks, 216 
N.C. 329, 4 S.E.2d 873 (1939). 

Disability Preventing Bar Against Ac- 

§ 1-53. Two years. 

Within two years — 
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tion for Assault and Battery. — An action for 
assault and battery is barred upon the plea of 
this section, if not commenced within one year 
(now three years); but if the plaintiff alleges 
and shows that he could not sooner have 
brought the action because of his mental condi- 
tion or insanity, the time of such disability will 
be deducted from the running of the statute. 
Hayes v. Lancaster, 200 N.C. 298, 156 S.E. 530 
(1931), 
Negligence Distinguished from Assault. 

— Where defendant fired a gun and bullet had 
ricocheted and struck plaintiff in the leg, trial 
court erred in holding that plaintiff’s claim was 
barred by the one-year (now three-year) statute 
of limitations; while an assault claim was 

barred by the one-year (now three-year) statute 
of limitations, plaintiff had filed his claim well 
within the time prescribed for negligence ac- 
tions. Vernon v. Barrow, 95 N.C. App. 642, 383 
S.E.2d 441 (1989). 
Summary judgment was not warranted on 

the basis that plaintiff’s suit was barred by the 
§ 1-54 statute of limitations for assault and 

battery where a genuine issue of material fact 
existed as to whether defendant intended to 
injure the plaintiff when he backed his vehicle 
into plaintiff’s truck on the highway. Britt v. 
Hayes, 142 N.C. App. 190, 541 S.E.2d 761 
(2001), cert. granted, 353 N.C. 450, 548 S.E.2d 
523 (2001). 

(1) An action against a local unit of government upon a contract, obliga- 
tion or liability arising out of a contract, express or implied. This 
subdivision shall not apply to actions based upon bonds, notes and 
interest coupons or when a different period of limitation is prescribed 
by this Article. 

(2) An action to recover the penalty for usury. 
(3) The forfeiture of all interest for usury. 
(4) Actions for damages on account of the death of a person caused by the 

wrongful act, neglect or fault of another under G.S. 28A-18-2; the 
cause of action shall not accrue until the date of death. Provided that, 
whenever the decedent would have been barred, had he lived, from 
bringing an action for bodily harm because of the provisions of G.S. 
1-15(c) or 1-52(16), no action for his death may be brought. (1874-5, c. 
243; 1876-7, c. 91, s. 3; Code, ss. 756, 3836; 1895, c. 69; Rev., s. 396; 
C:S;) s:/442°:193 1) ¢231;.1937, o'B859; 1945, ¢.:774; 1951, .¢c. 246.8: 2; 
1979) ¢. 654,is°3y 1981) .ce717, $232 

Local Modification. — Carteret: 1933, c. 

386; Cherokee, Clay: 1933, c. 318; Haywood: 

1933; 'c. 386, 

Cross References. — As to pleading affir- 
mative defense of usury, see § 1A-1, Rule 8. As 

to penalty and forfeiture for usury, see § 24-2. 

As to power of county to be sued, see§ 153A-11. 

As to power of municipality to be sued, see 
§ 160A-11. 
Legal Periodicals. — As to necessity for 

presenting tort claims, see 27 N.C.L. Rev. 145 

(1949). 
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For comment on usury law in North Caro- 
lina, see 47 N.C.L. Rev. 761 (1969). 

For article, “Statutes of Limitations in the 
Conflict of Laws,” see 52 N.C.L. Rev. 489 (1974). 

For article, “North Carolina’s New Products 
Liability Act: A Critical Analysis,” see 16 Wake 
Forest L. Rev. 171 (1980). 
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For survey of 1980 law on civil procedure, see 
59 N.C.L. Rev. 1053 (1981). 

For note, “Judicially Imposed Usury Penal- 
ties in the Absence of Statutory Penalties: Can 
Freedom of Contract Co-Exist with Public Pol- 
icy After Merritt v. Knox?,” see 68 N.C.L. Rev. 
1021 (1990). 

CASE NOTES 

I. In General. 

II. Contractual Obligations of Local Governmental Units. 

III. Penalty for Usury. 

IV. Forfeiture of All Interest for Usury. 

V. Death by Wrongful Act. 

I. IN GENERAL. 

Applied in Rogers v. Bank of Oxford, 108 
N.C. 574,°13 S.E. 245 (1891); Hall 'v. Carroll, 
253 N.C. 220, 116 S.E.2d 459 (1960); Preyer v. 
Parker, 257'N.C. 440, 125 S.E.2d 916 (1962); 
Hardbarger v. Deal, 258 N.C. 31, 127 S.E.2d 
771 (1962); High v. Broadnax, 271 N.C. 313, 156 
S.E.2d 282 (1967); Simmons v. Wilder, 6 N.C. 

App. 179, 169 S.E.2d 480 (1969); Groce v. 
Rapidair, Inc., 305 F. Supp. 1288 (W.D.N.C. 
1969); Baer v. Davis, 47 N.C. App. 581, 267 

S.E.2d 581 (1980); Cooke v. Town of Rich 

Square, 65 N.C. App. 606, 310 S.E.2d 76 (1983); 
Patterson v. DAC Corp., 66 N.C. App. 110, 310 
S.E.2d 783 (1984); Childress v. Forsyth County 
Hosp. Auth., 70 N.C. App. 281, 319 S.E.2d 329 
(1984); Smith v. Starnes, 74 N.C. App. 306, 328 
S.E.2d 20 (1985); Merritt v. Knox, 94 N.C. App. 
340, 380 S.E.2d 160 (1989); Boomer v. Caraway, 

116 N.C. App. 723, 449 S.E.2a 215 (1994), cert. 
granted, 339 N.C. 609, 454 S.E.2d 246 (1995); 
Liptrap v. City of High Point, 128 N.C. App. 
353, 496 S.E.2d 817 (1998), cert. denied, 348 
N.C. 73, 505 S.E.2d 873 (1998). 

Stated in Long v. Coble, 11 N.C. App. 624, 
182 S.E.2d 234 (1971). 

Cited in Roberts v. Life Ins. Co., 118 N.C. 
429, 24 S.E. 780 (1896); McNeill v. Suggs, 199 
N.C. 477, 154 S.E. 729 (1930); Smith v. Finance 
Co. of Am., 207 N.C. 367, 177 S.E. 183 (1934); 
Ghormley v. Hyatt, 208 N.C. 478, 181 S.E. 242 
(1935); Stamey v. Rutherfordton Elec. Member- 
ship Corp., 249 N.C. 90, 105 S.E.2d 282 (1958); 
Bowen v. Constructors Equip. Rental Co., 283 
N.C. 395, 196 S.E.2d 789 (1973); Travis v. 
McLaughlin, 29 N.C. App. 389, 224 S.E.2d 243 
(1976); Smith v. Starnes, 317 N.C. 613, 346 
S.E.2d 424 (1986); Medford v. Haywood County 
Hosp. Found., 115 N.C. App. 474, 444 S.E.2d 
699, cert. granted, 337 N.C. 802, 449 S.E.2d 747 
(1994); Adams v. Beard Dev. Corp., 116 N.C. 
App. 105, 446 S.E.2d 862 (1994). 

Il. CONTRACTUAL OBLIGA- 
TIONS OF LOCAL GOVERN- 

MENTAL UNITS. 

Teacher Tenure Action. — A civil action in 
which plaintiff sought reinstatement as a class- 
room teacher in defendant board of education’s 
school system and back pay and other benefits 
arising out of defendant’s alleged violation of 
the Teacher Tenure Act was not governed by the 
two-year statute of limitations set out in subdi- 
vision (1) of this section, which applies to an 
action upon a contract against a local unit of 
government; the applicable statute of limita- 
tions was the three-year statute in § 1-52(2) 
“upon a liability created by statute.” Rose v. 
Currituck County Bd. of Educ., 83 N.C. App. 
408, 350 S.E.2d 376 (1986). 

Plaintiff’s causes of action against the 
county and the county commissioners to 
enjoin a conveyance and for a declaratory 
judgment upon the validity of a conveyance 
were barred by this section as they were filed on 
21 August 1998 and the deed conveying the 
hospital tract was executed on 28 March 1994; 
this result extended also to a quitclaim deed for 
personal property located in the hospital, which 
was recorded on 20 February 1995. Hamlet 
HMA, Inc. v. Richmond County, 138 N.C. App. 
415, 531 S.E.2d 494 (2000). 

Prior Law. — Prior to its amendment in 
1981, subdivision (1) of this section provided for 
the presentation of claims against counties, 
cities, and towns within two years to certain 
officers thereof. For cases decided under subdi- 
vision (1) as it read prior to the 1981 amend- 
ment, see Wharton v. Commissioners of 

Currituck, 82 N.C. 11 (1880); Moore v. Commis- 
sioners of Greene, 87 N.C. 209 (1882); Royster 
v. Board of Comm’rs, 98 N.C. 148, 3 S.E. 739 
(1887); Lanning v. Commissioners’ of 
Transylvania County, 106 N.C. 505, 11 S.E. 622 
(1890); Board of Educ. v. Town of Greenville, 
132 N.C. 4, 43 S.E. 472 (1903); Dockery v. Town 
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of Hamlet, 162 N.C. 118, 78 S.E. 13 (1913); 
Moore v. City of Charlotte, 204 N.C. 37, 167 
S.E. 380 (1933); Lightner v. City of Raleigh, 206 
N.C. 496, 174 S.E. 272 (1934); Fletcher v. 
Parlier, 206 N.C. 904, 206 N.C. 907, 173 S.E. 
343, 173 S.E. 3438 (1934); Mebane Graded Sch. 
Dist. v. County of Alamance, 211 N.C. 213, 189 
S.E. 873 (1937); Reed v. Madison County, 213 
N.C. 145, 195 S.E. 620 (1938); Ivester v. City of 
Winston-Salem, 215 N.C. 1, 1 S.E.2d 88 (1939); 
Grimes v. County of Beaufort, 218 N.C. 164, 10 
S.E.2d 640 (1940); Valleytown Tp. v. Women’s 
Catholic Order of Foresters, 115 F.2d 459 (4th 
Cir. 1940); Rivers v. Town of Wilson, 233 N.C. 
272, 63 S.E.2d 544 (1951); Dennis v. City of 
Albemarle, 242 N.C. 263, 87 S.E.2d 561 (1955); 
Styers v. Gastonia, 252 N.C. 572, 114 S.E.2d 
348 (1960); Bowling v. City of Oxford, 267 N.C. 
552, 148 $.E.2d 624 (1966); Byrd v. Pawlick, 
362 F.2d 390 (4th Cir. 1966); Broadfoot v. 
Everett, 270 N.C. 429, 154 S.E.2d 522 (1967); 
Hodge v. First Atl. Corp., 10 N.C. App. 632, 179 
S.E.2d 855 (1971); Williams v. GMC, 393 F. 
Supp. 387 (M.D.N.C. 1975), aff’d, 538 F.2d 327 
(4th Cir. 1976); Wheeler v. Roberts, 45 N.C. 
App. 311, 262 S.E.2d 829 (1980); Messer v. 
American Gems, Inc., 612 F.2d 1367 (4th Cir.), 
cert. denied, 446 U.S. 956, 100 S. Ct. 2927, 64 L. 
Ed. 2d 815 (1980). 

III. PENALTY FOR USURY. 

Right of action to recover for usurious 
interest paid is purely statutory, and the 
plaintiff must comply with the terms of the 
statute as to the time of bringing his action. 
Roberts v. Life Ins. Co., 118 N.C. 429, 24 S.E. 
780 (1896). 
The right to recover interest is governed 

by § 24-2, which permits a recovery of twice 
the amount of interest paid if brought within 
the time prescribed by this section. Roberts v. 
Life Ins. Co., 118 N.C. 429, 24 S.E. 780 (1896). 

Section Not Retroactive. — The right 
added by the Act of 1876-77 to recover interest 
paid could not apply to contracts made prior to 
its passage. Moore v. Beaman, 112 N.C. 558, 17 
S.E. 676 (1893). 

The Act of 1895, c. 69, which provided for the 
recovery of usurious interest if the action was 
brought within two years after the payment in 
full of the indebtedness, by its express terms 
did not apply to contracts antedating its ratifi- 
cation. Roberts v. Life Ins. Co., 118 N.C. 429, 24 
S.E. 780 (1896). 
When Statute Begins to Run. — The right 

of action to recover the penalty for usury paid 
accrues upon each payment of usurious interest 
when that payment is made. Each payment of 
usurious interest gives rise to a separate cause 
of action to recover the penalty therefor, which 
action is barred by the statute of limitations at 
the expiration of two years from such payment. 
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Henderson v. Security Mtg. & Fin. Co., 273 N.C. 
253, 160 S.E.2d 39 (1968); Haanebrink v. 
Meyer, 47 N.C. App. 646, 267 S.E.2d 598 (1980). 
See also, Sloan v. Piedmont Fire Ins. Co., 189 
Ni@f690/128 S: He 2) (1926): 
As to the running of the statute where 

the transaction constitutes a mutual run- 
ning account, see English Lumber Co. v. 
Wachovia Bank & Trust Co., 179 N.C. 211, 102 

S.E. 205 (1920). 
This two-year prescription is subject to 

the provisions of § 1-21 that when a cause of 
action accrues against a person who is out of 
the State or thereafter departs therefrom and 
resides out of the State, the time of his absence 

shall not be deemed or taken as a part of the 
time limited for the commencement of such 
action. Armfield v. Moore, 97 N.C. 34, 2 S.E. 347 
(1887); Williams v. Iron Belt Bldg. & Loan 
Ass’n, 181 N.C. 267, 42 S.E. 607 (1902). 
As to actions against foreign corpora- 

tions, see Williams v. Iron Belt Bldg. & Loan 
Ass’n, 131 N.C. 267, 42 S.E. 607 (1902). 

For case holding an attorneys’ fee not 
usurious, see Woody v. Prudential Life Ins. Co. 
of Am., 209 N.C. 364, 183 S.E. 296 (1936). 
Counterclaim Held Barred. — Where 

more than two years had elapsed from the 
payment of alleged usury until the institution 
of an action on the debt alleged to have been 
tainted with usury, the defendant’s counter- 
claim for twice the amount of usury charged 
was barred. Farmers Bank & Trust Co. v. 
Redwine, 204 N.C. 125, 167 S.E. 687 (1933). 
Usury Found. — The court made adequate 

findings to support its conclusions that defen- 
dant willfully charged usurious rates of inter- 
est and that defendant’s pre-trial rejection of 
plaintiff’s offer to settle constituted an unwar- 
ranted refusal to settle. Britt v. Jones, 123 N.C. 
App. 108, 472 S.E.2d 199 (1996). 
Damages for Usury and Unfair Trade 

Practices. — Where damages allowed under 
the usury statute alone would not have fully 
compensated plaintiff, the court properly 
awarded damages for both usury and unfair 
trade practices. Britt v. Jones, 123 N.C. App. 
108, 472 S.E.2d 199 (1996). 
Double Damages. — Plaintiff was properly 

awarded $1,700 in damages for usury, and was 
entitled to have the damages doubled pursuant 
to § 24-2. Britt v. Jones, 123 N.C. App. 108, 472 
S.E.2d 199 (1996). 

IV. FORFEITURE OF ALL INTEREST 
FOR USURY. 

This section is prospective only, and is 
applicable only to a forfeiture under § 24-2, 
which has occurred, or shall occur, since its 
ratification on April 1, 1931. Farmers Bank & 
Trust Co. v. Redwine, 204 N.C. 125, 167 S.E. 
687 (19338). 
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When Statute Begins to Run. — The two- 
year statute of limitations on the forfeiture of 
all interest for usury begins to run at the time 
an agreement or charge for usurious interest is 
first made. Haanebrink v. Meyer, 47 N.C. App. 
646, 267 S.E.2d 598 (1980). 
Ajunior lienor seeking to enjoin foreclo- 

sure under a prior mortgage on the same land 
until a bona fide controversy as to the amount 
due under the prior debt was settled was not 
entitled to invoke the forfeiture of all interest, 

but was required to tender the principal of the 
debt plus legal interest. Hence, a decree con- 
tinuing injunction to the final hearing was not 
error, notwithstanding defendants’ plea of the 
two-year statute of limitations for the forfeiture 
of interest, even if it was conceded that an 

action for forfeiture of the interest was barred 
by the statute. Pinnix v. Maryland Cas. Co., 214 
N.C. 760, 200 S.E. 874 (1939). 

V. DEATH BY WRONGFUL ACT. 

Construction of “Would Have Been 
Barred”. — The phrase, “would have been 
barred” in subdivision (4) of this section is in 
the past subjunctive tense; it must, therefore, 
refer to a past event — an event, in other 
words, that occurred before decedent’s death. 
Dunn v. Pacific Employers Ins. Co., 332 N.C. 
129, 418 S.E.2d 645 (1992). 
Two-Year Period Is Now a Statute of 

Limitations and Not a Condition Prece- 
dent. — The two-year period now prescribed 
for the commencement of a wrongful death 
action is not a condition precedent annexed to 
the cause of action as was the one-year limita- 
tion specified in former § 28-173 prior to its 
amendment in 1951. It is a statute of limita- 
tions. Brown v. Lumbermens Mut. Cas. Co., 285 
N.C. 313, 204 S.E.2d 829 (1974); Raftery v. Wm. 
C. Vick Constr. Co., 291 N.C. 180, 230 S.E.2d 
405 (1976). See also, McCrater v. Stone & 
Webster Eng’r Corp., 248 N.C. 707, 104 S.E.2d 
858 (1958); Graves v. Welborn, 260 N.C. 688, 

133 S.E.2d 761 (1963); Kinlaw v. Norfolk S. Ry., 
269 N.C. 110, 152 S.E.2d 329 (1967). 

Section Bars Remedy, Not Right. — The 
two-year limitation period for wrongful death 
actions is an ordinary statute of limitation; it 
bars the remedy and not the right. Davis v. 
Piper Aircraft Corp., 615 F.2d 606 (4th Cir. 
1980), cert. dismissed, 448 U.S. 911, 101 S. Ct. 
25, 65 L. Ed. 2d 1141 (1980). 
Two-Year Period Not Applicable to Sen- 

tencing Proceedings. — In the context of 
sentencing proceedings under § 15A-1343(d), 
the two-year statute of limitations in subdivi- 
sion (4) of this section pertaining to actions 
instituted under the wrongful death act is not 
applicable. State v. Smith, 99 N.C. App. 184, 
392 S.E.2d 625 (1990). 
Entry of Order and Service of Process 
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After Two Year Period. — Where order allow- 
ing the plaintiff’s motion to amend related back 
to the date the motion was filed, thus making 
the motion and the included amended com- 
plaint valid within the two year statute of 
limitations for a wrongful death action, the fact 
that the order was entered and actual service of 
process on the new defendants occurred after 
the two year period was of no legal significance, 
since the action was sufficiently commenced by 
filing the motion and amended complaint to- 
gether, which was later allowed by order. Flood 
v. Hardy, 868 F. Supp. 809 (E.D.N.C. 1994). 

Qualification as Ancillary Administrator 
Held to Relate Back. — Where defendants 
had full notice of the transactions and occur- 
rences upon which a wrongful death claim was 
based when the claim was originally filed 
within the period of limitations by plaintiff in 
her capacity as foreign administrator, plain- 
tiff’s motion to file a supplemental pleading to 
show a change in her capacity to that of locally 
qualified ancillary administrator, which change 
occurred after the period of limitations had run, 
should have been granted and allowed to relate 
back to the commencement of her action. Burcl 
v. North Carolina Baptist Hosp., 306 N.C. 214, 
293 S.E.2d 85 (1982). 
For cases holding that commencement 

of a wrongful death action by a foreign 
administrator would not bar the running 
of this statute or relate back, see Reid v. 
Smith, 5 N.C. App. 646, 169 S.E.2d 14 (1969); 
Merchants Distrib., Inc. v. Hutchinson, 16 N.C. 
App. 655, 193 S.E.2d 436 (1972); Johnson v. 
Wachovia Bank & Trust Co., 22 N.C. App. 8, 
205 S.E.2d 353 (1974); Sims v. Rea Constr. Co., 
25 N.C. App. 472, 213 S.E.2d 398 (1975), de- 
cided prior to Burcl v. North Carolina Baptist 
Hosp., 306 N.C. 214, 293 S.E.2d 85 (1982). 
Applied in Wrongful Death Action Based 

on Foreign Statute. — Action barred where 
the court applied North Carolina’s two year 
statute of limitations to a wrongful death action 
based on a South Carolina statute. Johnson v. 
Holiday Inn of Am., Inc., 895 F. Supp. 97 
(M.D.N.C. 1995). 
Applicability to Action Under Unin- 

sured Motor Vehicle Policy. — An action 
against an insurer brought under the unin- 
sured motorist insurance endorsement to an 
automobile liability insurance policy to recover 
damages for a death caused by the wrongful act 
of an uninsured motorist is subject to the two- 
year statute of limitations prescribed for the 
commencement of a tort action for wrongful 
death, and not the three-year limitation pre- 
scribed for actions on contract. Brown v. 
Lumbermens Mut. Cas. Co., 285 N.C. 318, 204 
S.E.2d 829 (1974). 
Although an insurer’s liability under an un- 

insured motorist liability policy is derivative of 
the uninsured motorist’s liability, the insurer is 
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not precluded from asserting the statute of 
limitations as a defense, where the plaintiff has 
not timely commenced an action against the 
insurer, even though the defense might not be 
available to the tortfeasor. Reese v. Barbee, 129 
N.C. App. 823, 501 S.E.2d 698 (1998), aff’d, 350 
N.C. 60, 510 S.E.2d 374 (1999). 
Wrongful Death Due to Defect in Ma- 

chinery. — A cause of action for wrongful 
death due to a defect in machinery is governed 
by subdivision (4) of this section and accrues on 
the date of decedent's death. Pinkston v. 
Baldwin, Lima, Hamilton Co., 29 N.C. App. 
604, 225 S.E.2d 147 (1976), aff’d, 292 N.C. 260, 
232 S.E.2d 431 (1977). 
Although a cause of action was available 

to plaintiff under former § 109-34 (see now 
§ 58-76-5) with its attendant six-year statute 
of limitations, where plaintiff chose to bring an 
action for wrongful death allegedly caused by 
the negligence of defendant officers in not pro- 
viding medical attention for plaintiff’s jailed 
intestate, the two-year statute of limitations 
provided for in subdivision (4) of this section 
was applicable; therefore, plaintiff was entitled 
to his day in court on his wrongful death action 
where plaintiff’s intestate was imprisoned on 
September 13, 1971, and died the next day and 
the action was commenced on September 12, 
1973. State ex rel. Williams v. Adams, 288 N.C. 
501, 219 S.E.2d 198 (1975). 
Wrongful Death Action Not Extended by 

§ 1-15(c). — Section 1-15(c) would not apply to 
extend statute of limitations for plaintiff bring- 
ing action for wrongful death based on alleged 
acts of medical malpractice; plaintiff was re- 
quired to bring her wrongful death claim within 
two years of deceased’s death, pursuant to 
subdivision (4) of this section. King v. Cape 
Fear Mem. Hosp., 96 N.C. App. 338, 385 S.E.2d 
812 (1989), cert. denied, 326 N.C. 265, 389 
S.E.2d 114 (1990). 

§ 1-54. One year. 

ART. 5. OTHER LIMITATIONS §1-54 

Section 1-52(16) and Claims for Wrong- 
ful Death. — The three-year statute of limita- 
tions period of § 1-52(16) for a bodily injury 
claim does not trigger the running of, nor cut 
short, the period for filing a wrongful death 
action when the underlying bodily injury claim 
of the decedent was not time-barred at his 
death. The proviso in subdivision (4) of this 
section merely provides a limitations defense to 
a wrongful death action when the claim for 
injuries caused by the underlying wrong had 
become time-barred during the decedent’s life. 
Dunn v. Pacific Employers Ins. Co., 332 N.C. 
129, 418 S.E.2d 645 (1992). 
One who actively, affirmatively and de- 

liberately conceals his identity as a 
tortfeasor is equitably estopped from asserting 
the statute of limitations as a defense to an 
action for damages resulting from his tortious 
act. Friedland v. Gales, 131 N.C. App. 802, 509 
S.E.2d 793 (1998). 
Action Held Barred. — Although appeal at 

hand involved a different uninsured motorist 
insurer than prior appeal, plaintiff’s claims 
were barred by the law of the instant case and 
doctrine of res judicata. Reese v. Barbee, 134 
N.C. App. 728, 518 S.E.2d 571 (1999), cert. 
denied, 351 N.C. 188, 541 S.E.2d 716 (1999). 
Action Held Not Barred. — Decedent’s 

liver cancer was diagnosed on August 29, 1985. 
Decedent’s bodily injury claim, had he lived, 
would have accrued on August 29, 1985 and 
would have been time-barred three years later 
under § 1-52(16). Decedent died on June 24, 

1987. On that date, his bodily injury claim 
would not have been time-barred. Thus, this 
wrongful death claim, having been filed within 
two years of decedent’s death, was not time- 
barred by any of the provisions of § 1-53(4). 
Dunn v. Pacific Employers Ins. Co., 332 N.C. 
129, 418 8.E.2d 645 (1992). 

Within one year an action or proceeding — 
(1) Repealed by Session Laws 1975, c. 252, s. 5. 
(2) Upon a statute, for a penalty or forfeiture, where the action is given to 

the State alone, or in whole or in part to the party aggrieved, or to a 
common informer, except where the statute imposing it prescribes a 
different limitation. 

(3) For libel and slander. 
(4) Against a public officer, for the escape of a prisoner arrested or 

imprisoned on civil process. 
(5) For the year’s allowance of a surviving spouse or children. 
(6) For a deficiency judgment on any debt, promissory note, bond or other 

evidence of indebtedness after the foreclosure of a mortgage or deed of 
trust on real estate securing such debt, promissory note, bond or other 
evidence of indebtedness, which period of limitation above prescribed 
commences with the date of the delivery of the deed pursuant to the 
foreclosure sale: Provided, however, that if an action on the debt, note, 
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bond or other evidence of indebtedness secured would be earlier 
barred by the expiration of the remainder of any other period of 
limitation prescribed by this subchapter, that limitation shall govern. 

(7) Repealed by Session Laws 1971, c. 939, s. 2. 
(7a) For recovery of damages under Article 1A of Chapter 18B of the 

General Statutes. 
(8) As provided in G.S. 105-377, to contest the validity of title to real 

property acquired in any tax foreclosure action or to reopen or set 
aside the judgment in any tax foreclosure action. 

(9) As provided in Article 14 of Chapter 126 of the General Statutes, 
entitled “Protection for Reporting Improper Government Activities”. 
(C.C.P., s. 35; Code, s. 156; 1885, c. 96; Rev., s. 397; C.S., s. 443; 1933, 
¢,052991°°1951, c.837,’s. 2; 1965,'c. 9; 1969, c T00T isn 2 19 Are eee 
c. 939, s. 2; 1975, c. 252, s. 5; 1977, c. 886, s. 3; 1983, c. 435, s. 38; 1989, 
¢, 206,.s,.4> 2001-175, s. 1.) 

Cross References. — For present limitation 
as to claims for loss covered by insurance polli- 
cies subject to three-year limitation in lines 158 
through 161 of North Carolina Standard Fire 
Insurance Policy, see § 1-52(12). For present 
limitation on action against a public officer for 
trespass under color of office, see § 1-52(13). As 
to widow’s year’s allowance and application 
therefor, see § 30-15. 

Effect of Amendments. — Session Laws 
2001-175, s. 1, effective October 1, 2001, and 
applicable to claims arising on or after that 

date, substituted “libel and slander” for “libel, 
slander, assault, battery, or false imprison- 
ment” in subdivision (3); substituted “Chapter 
18B of the General Statutes” for “General Stat- 
utes Chapter 18B” at the end of subdivision 
(7a); and substituted “Government” for “Gov- 

ernmental” near the end of subdivision (9). 

Legal Periodicals. — For survey of 1979 
commercial law, see 58 N.C.L. Rev. 1290 (1980). 

For survey of 1980 law on civil procedure, see 
59 N.C.L. Rev. 1053 (1981). 

CASE NOTES 

I. In General. 
II. Actions for Penalty or Forfeiture. 

III. Deficiency Judgments. 

I. IN GENERAL. 

As to the application of former subdivi- 
sion (1) of this section, relating to actions 
against public officers for trespass under color 
of office, see Brown v. Walker, 188 N.C. 52, 123 

S.E. 633 (1924). 
The unpled affirmative defense of the 

statute of limitations could be heard for the 
first time on motion for summary judgment 
where both parties were aware of the defense. 
Dickens v. Puryear, 45 N.C. App. 696, 263 
S.E.2d 856 (1980), rev'd in part on other 
grounds, 302 N.C. 437, 276 S.E.2d 325 (1981). 

Plaintiff was not required to plead men- 
tal disability in avoidance of the affirmative 
defense of statute of limitations. Dunkley v. 
Shoemate, 121 N.C. App. 360, 465 S.E.2d 319 
(1996). 
When plaintiff attempts to allege an en- 

tirely different transaction by amend- 
ment, as for example, the separate publication 
of a libelous statement, the new claim will be 
subject to the defense of statute of limitations. 
Price v. J.C. Penney Co., 26 N.C. App. 249, 216 

S.E.2d 154, cert. denied, 288 N.C. 243, 217 
S.E.2d 666 (1975). 
A jury question existed as to whether 

the defendant nephew who shoved his un- 
cle was equitably estopped from asserting 
the statute of limitations as a defense to his 
intentional tort or, in the alternative, intent as 
a defense to plaintiff’s negligence claim where 
he gained a dismissal in criminal court due to 
his assertion that he “never had criminal in- 
tent” and then, in the civil suit, claimed that he 
“intentionally pushed” plaintiff in an attempt to 
preclude plaintiff from seeking any remedy at 
all and where plaintiff relinquished his right to 
any remedy in criminal court, based solely on 
defendant’s assertion that he had no criminal 
intent. Keech v. Hendricks, 141 N.C. App. 649, 
540 S.E.2d 71 (2000). 
Applied in Lewis v. Shaver, 236 N.C. 510, 73 

S.E.2d 320 (1952); Moser v. Fulk, 237 N.C. 302, 
74 8.E.2d 729 (1953); Barnette v. Woody, 242 
N.C. 424, 88 S.E.2d 223 (1955); Nowell v. Neal, 
249 N.C. 516, 107 S.E.2d 107 (1959); Clary v. 
Nivens, 12 N.C. App. 690, 184 S.E.2d 374 
(1971); Priddy v. Cook’s United Dep’t Store, 17 

174 



§1-54 

N.C. App. 322, 194 S.E.2d 58 (1973); Feilder v. 
Moore, 423 F. Supp. 62 (W.D.N.C. 1976); Harris 
v. Atlantic-Richfield Co., 469 F. Supp. 759 
(E.D.N.C. 1978); Stutts v. Duke Power Co., 47 
N.C. App. 76, 266 S.E.2d 861 (1980); Reagan v. 
Hampton, 700 F. Supp. 850 (M.D.N.C. 1988); 
Dunn v. Town of Emerald Isle, 722 F. Supp. 
1309 (E.D.N.C. 1989); Middleton v. Russell 
Group, Ltd., 924 F. Supp. 48 (M.D.N.C. 1996). 
Quoted in Gibson v. Mutual Life Ins. Co., 

121 N.C. App. 284, 465 S.E.2d 56 (1996). 
Stated in North Carolina Theatres, Inc. v. 

Thompson, 277 F.2d 673 (4th Cir. 1960); Cole v. 
Cole, 633 F.2d 1083 (4th Cir. 1980); Selby v. 
Taylor, 57 N.C. App. 119, 290 S.E.2d 767 (1982); 
Talbert v. Mauney, 80 N.C. App. 477, 343 S.E.2d 
5 (1986). 

Cited in Wooley v. Bruton, 184 N.C. 438, 114 
S.E. 628 (1922); Reid v. Holden, 242 N.C. 408, 
88 S.E.2d 125 (1955); Miller Motors, Inc. v. Ford 
Motor Co., 149 F. Supp. 790 (M.D.N.C. 1957); 
Miller Motors, Inc. v. Ford Motor Co., 252 F.2d 
441 (4th Cir. 1958); Johnson v. Graye, 251 N.C. 
448, 111 S.E.2d 595 (1959); Waldron Buick Co. 
v. GMC, 254 N.C. 117, 118 S.E.2d 559 (1961); 
Jocie Motor Lines v. International Bhd. of 
Teamsters, 260 N.C. 315, 132 S.E.2d 697 
(1963); Little v. Stevens, 267 N.C. 328, 148 
S.E.2d 201 (1966); B.B. Walker Co. v. Ashland 
Chem. Co., 474 F. Supp. 651 (M.D.N.C. 1979); 
Evans v. Chipps, 56 N.C. App. 232, 287 S.E.2d 
426 (1982); Nelson v. Patrick, 58 N.C. App. 546, 
293 S.E.2d 829 (1982); Peterson v. Air Line 
Pilots Ass’n, Int'l, 759 F.2d 1161 (4th Cir. 1985); 
Olschesky v. Houston, 84 N.C. App. 415, 352 
S.E.2d 884 (1987); Jetstream Aero Servs., Inc. 
v. New Hanover County, 672 F. Supp. 879 
(E.D.N.C. 1987); Leonard v. England, 115 N.C. 
App. 1038, 445 S.E.2d 50, cert. granted, 337 N.C. 
801, 449 S.E.2d 571 (1994); Holloway v. 
Wachovia Bank & Trust Co., 339 N.C. 338, 452 
S.E.2d 233 (1994); Whitley v. Kennerly, 132 
N.C. App. 390, 512 S.E.2d 426 (1999), cert. 
denied, 350 N.C. 385, 536 S.E.2d 320 (1999); 
Staley v. Lingerfelt, 134 N.C. App. 294, 517 
S.E.2d 392 (1999), cert. denied, 351 N.C. 109, 
540 S.E.2d 367 (1999). 

II. ACTIONS FOR PENALTY OR 
FORFEITURE. 

Applicability of Subdivision (2). — Sub- 
division (2) of this section applies only to ac- 
tions based on statutes which expressly provide 
for a penalty or forfeiture, the purpose of which 
is punitive. Miller v. C.W. Myers Trading Post, 
Inc., 85 N.C. App. 362, 355 S.E.2d 189 (1987). 
Administrative Actions Pursuant to 

§ 113A-64(a). — The one-year statute of limi- 
tations contained in subdivision (2) of this sec- 
tion does not apply to the assessment of a civil 
penalty by the Secretary of the Department of 
Environment, Health and Natural Resources 
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(now Secretary of Environment and Natural 
Resouces) pursuant to § 113A-64(a) because 

the assessment of the penalty is not an “action 
or proceeding” as those terms are used in this 
section. Ocean Hill Joint Venture v. North 
Carolina Dep’t of Environment, Health & Nat- 
ural Resources, 333 N.C. 318, 426 S.E.2d 274 

(1993). 
Rent abatement remedy under the Resi- 

dential Rental Agreements Act, § 42-38 et seq., 
does not constitute a “penalty or forfeiture” 
within the meaning of subdivision (2) of this 
section. Miller v. C.W. Myers Trading Post, Inc., 
85 N.C. App. 362, 355 S.E.2d 189 (1987). 
An action against a court clerk for a 

penalty, if not brought within one year, is 
barred by the statute of limitations. State ex 
rel. Hewlett v. Nutt, 79 N.C. 263 (1878). 

Section Held Inapplicable to Action for 
Treble Damages Under Unfair Trade Prac- 
tices Statutes. — An action under § 75-16 to 
recover treble damages for a violation of the 
unfair trade practices statute, § 75-1.1, insti- 

tuted prior to enactment of the four-year stat- 
ute of limitations of § 75-16.2 on June 12, 1979, 
was governed by the three-year limitation of 
§ 1-52(2), not the one-year limitation of subdi- 
vision (2) of this section applicable to actions to 
recover a statutory penalty. Holley v. Coggin 
Pontiac, Inc., 43 N.C. App. 229, 259 S.E.2d 1, 
cert. denied, 298 N.C. 806, 261 S.E.2d 919 
(1979). 
Protection of Worker’s Compensation 

Claimants from Discharge or Demotion by 
Employers. — Former § 97-6.1, which related 
to protection of worker’s compensation claim- 
ants from discharge or demotion, provided the 
time period for commencement of an action 
pursuant to this section. Whitt v. Roxboro Dye- 
ing Co., 91 N.C. App. 636, 372 S.E.2d 731 
(1988). 

Libel or Slander Action Accrues on Date 
of Publication. — To escape the bar of the 
statute of limitations, an action for libel or 
slander must be commenced within one year 
from the time the action accrues, and the action 
accrues at the date of publication of the 
defamatory words, regardless of the fact that 
plaintiff may discover the identity of the author 
only at a later date. Price v. J.C. Penney Co., 26 
N.C. App. 249, 216 S.E.2d 154, cert. denied, 288 
N.C. 248, 217 S.E.2d 666 (1975). 
A libel action must be brought within one 

year of the date it accrues, which is the date of 
publication. Pressley v. Continental Can Co., 39 
N.C. App. 467, 250 S.E.2d 676, cert. denied, 297 
N.C. 177, 254 S.E.2d 37 (1979). 
Relation Back of Supplementary Plead- 

ings in Slander Actions. — There can be no 
relation back of supplementary pleadings 
where at the time suits were instituted no 
actionable damages existed, and where the 
claims alleged did not become actionable within 
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the time provided by statute for the instituting 
of suits in slander actions. Williams _v. 
Rutherford Freight Lines, 10 N.C. App. 384, 
179 S.E.2d 319 (1971). 
Defamation has a one year statute of 

limitations; however, filing an action in fed- 
eral court which is based on state substantive 
law tolls the statute of limitations while that 
action is pending. Ward v. Lyall, 125 N.C. App. 
732, 482 S.E.2d 740 (1997), cert. denied, appeal 
dismissed, 346 N.C. 290, 487 S.E.2d 573 (1997). 
Action for Libel Not Barred. — Where, in 

an action for libel, defendant admitted that the 
article in question was published in defendant’s 
magazine on a certain date, and plaintiff 
showed that the action was instituted one day 
less than a year thereafter, defendant was not 
entitled to nonsuit upon his plea of the one-year 
statute of limitations. Harrell v. Goerch, 209 

N.C. 741, 184 S.E. 489 (1936). 
Subdivision (3) Not Applicable to Action 

for Intentional Infliction of Mental Dis- 
tress. — No statute of limitations addresses 
the tort of intentional infliction of mental dis- 
tress by name. It must, therefore, be governed 
by the more general three-year statute of limi- 
tations, § 1-52(5), and not by subdivision (3) of 
this section. Dickens v. Puryear, 302 N.C. 437, 
276 S.E.2d 325 (1981). 

Il. DEFICIENCY JUDGMENTS. 

Who May Assert Subdivision (6) as Bar. 
— The one-year statute of limitations under 

§ 1-54.1. Two months. 
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subdivision (6) of this section is not available as 
a defense to a party liable as a maker on an 
underlying note who is not a mortgagor of the 
property on which the creditor has foreclosed. 
Only a party with an interest in mortgaged 
property may assert subdivision (6) of this 
section as a bar to an action for a deficiency 
judgment. First Citizens Bank & Trust Co. v. 
Martin, 44 N.C. App. 261, 261 S.E.2d 145 
(1979), cert. denied, 299 N.C. 741, 267 S.E.2d 

661 (1980). 
An action for a deficiency judgment af- 

ter foreclosure was not barred when it was 
instituted less than one year after the expira- 
tion of the 10-day period for an increase in bid, 
even though it was instituted more than one 
year after the date the property was exposed for 
sale. Shelby Bldg. & Loan Ass’n v. Black, 215 
N.C. 400, 2 S.E.2d 6 (1939), decided under the 
former statute which became § 1-48 and was 
subsequently rewritten as subdivision (6) of 
this section. 

Summary judgment was inappropriate 
where the evidence was sufficient to create an 
issue of fact with respect to the delivery date of 
the foreclosure deeds. The plaintiff submitted 
affidavits indicating that the action was timely, 
under this section, and the defendants submit- 
ted affidavits indicating that it was not, but 
neither submitted dated copies of the foreclo- 
sure deeds. Lexington State Bank v. Miller, 17 
N.C. App. 748, 529 S.E.2d 454 (2000). 

Within two months an action contesting the validity of any zoning ordinance 
or amendment thereto adopted by a county under Part 3 of Article 18 of 
Chapter 153A of the General Statutes or other applicable law or adopted by a 
city under Chapter 160A of the General Statutes or other applicable law. (1981, 
c. 705, s. 1; c. 891, s. 4; 1991 (Reg. Sess., 1992), c. 1030, s. 1; 1995 (Reg. Sess., 
1996), c. 746, s. 5.) 

Local Modification. — Union: 1987, c. 604, 
Ep PAD 

CASE NOTES 

Editor’s Note. — Most of the notes below 
were decided prior to the 1996 amendment, 
which changed the time limit from nine months 
to two months. 

This section does not deny disaffected 
property owners adequate avenues of re- 
dress. Instead, the property owner is merely 
required to go through the statutorily man- 
dated procedures for an amendment or vari- 
ance. Whatever action was taken by the town’s 
legislative body on the amendment would then 
be appealable. Sherrill v. Town of Wrightsville 

Beach, 81 N.C. App. 369, 344 S.E.2d 357, cert. 
denied and appeal dismissed, 318 N.C. 417, 349 
S.E.2d 600 (1986). 

Challenge to Zoning Amendment 
Barred. — Challenge by plaintiffs to 1975 
amendment prohibiting duplexes in R-1 dis- 
tricts as being violative of the purposes of 
zoning was barred by the statute of limitations 
of this section, even though the ordinance was 
already in effect when plaintiffs acquired their 
interest in the property. Sherrill v. Town of 
Wrightsville Beach, 81 N.C. App. 369, 344 
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S.E.2d 357, cert. denied and appeal dismissed, 
318 N.C. 417, 349 S.E.2d 600 (1986). 
Amendment Ineffective to Cure Failure 

to Join the County in Rezoning Dispute. — 
The trial court erred in denying the Board of 
Commissioners’ motion to dismiss under § 1A- 
1, Rule 12(b)(1), (2), (4), (6) and (7) where the 
plaintiffs brought their action challenging a 
rezoning solely against the Board and not 
against the County and where the plaintiffs’ 
attempts to amend the complaint to substitute 
the county as the named defendant were inef- 
fective as they occurred after the statute of 
limitations had run under § 1-54.1 because 
§ 1A-1, Rule 15(c) is not authority for the 
relation back of claims against a new party. 
Piland v. Board of Comm’rs, 141 N.C. App. 298, 
539 S.E.2d 669 (2000). 
Applicability to Amendment Adopted 

Without Required Notice. — This section 
does not apply only in those situations where 
an amendment is adopted pursuant to Chapter 
160A, even where an amendment is adopted 
inconsistent with the notice requirements of 

§ 1-55. Six months. 

Within six months an action — 

ART. 5. OTHER LIMITATIONS §1-55 

Chapter 160A; an action which attacks the 
validity of the amendment commenced more 
than nine months (now two months) from the 
adoption of the amendment is barred. Thomp- 
son v. Town of Warsaw, 120 N.C. App. 471, 462 
S.E.2d 691 (1995). 

Applied in Issuance of Cama Minor Dev. 
Permit No. 82-0010 v. Town of Bath, 82 N.C. 

App. 32, 345 S.E.2d 699 (1986); Mahaffey v. 
Forsyth County, 99 N.C. App. 676, 394 S.E.2d 
203 (1990); Reunion Land Co. v. Village of 
Marvin, 129 N.C. App. 249, 497 S.E.2d 446 

(1998). 

Cited in Baucom’s Nursery Co. v. 
Mecklenburg County, 89 N.C. App. 542, 366 
S.E.2d 558 (1988); White v. Union County, 93 

N.C. App. 148, 377 S.E.2d 93 (1989); Frizzelle v. 
Harnett County, 106 N.C. App. 234, 416 S.E.2d 
421 (1992); Capital Outdoor Adv., Inc. v. City of 
Raleigh, 337 N.C. 150, 446 S.E.2d 289, rehear- 
ing denied, 337 N.C. 807, 449 S.E.2d 566 
(1994); Nazziola v. Landcraft Properties, Inc., 

143 N.C. App. 564, 545 S.E.2d 801 (2001). 

(1) Upon a contract, transfer, assignment, power of attorney or other 
instrument transferring or affecting unearned salaries or wages, or 
future earnings, or any interest therein, whether said instrument be 
under seal or not under seal. The above period of limitations shall 
commence from the date of the execution of such instrument. 

(2) For the wrongful conversion or sale of leaf tobacco in an auction 
tobacco warehouse during the regular season for auction sales of 
tobacco in such warehouse. This paragraph shall not apply to actions 
for the wrongful conversion or sale of leaf tobacco which was stolen 
from the lawful owner or possessor thereof. 

(3) For wrongful discharge or demotion because of proceedings under the 
North Carolina Workers’ Compensation Act as prohibited by G.S. 
97-6.1. (C:C.P.,.s.. 36; Code,'s. 157; Rev., s. 398; G.S.,: s. 444; 1931,,¢: 
168; 1943, c. 642, s. 2; 1969, c. 1001, s. 1; 1979, c. 738, s. 2; 1991, c. 636, 
Side) 

Local Modification. — 
Rutherford: 1933, c. 167. 
Legal Periodicals. — For note on workers’ 

Cleveland, compensation and retaliatory discharge, see 58 
N.C.L. Rev. 629 (1980). 

CASE NOTES 

Application of subdivision (1) of this sec- 
tion requires three elements: (1) an instru- 
ment transferring or assigning some right to or 
interest in (2) unearned or future employment 
compensation (3) to a third party. Miller v. 
Randolph, 124 N.C. App. 779, 478 S.E.2d 668 
(1996). 

Section Not Applicable. — Where plaintiff 
alleged that he had entered into an employ- 
ment contract with defendants, to include a 

weekly salary and commissions, and further 
alleged that his employment was terminated 
and that defendants did not pay him the com- 
mission and bonus to which he was entitled, 

plaintiff’s action was governed by § 1-52(1) 
rather than subdivision (1) of this section. 
Miller v. Randolph, 124 N.C. App. 779, 478 
S.E.2d 668 (1996). 

For cases decided under a former subdi- 
vision (1) of this section, relating to ac- 
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tions for slander, see Hanna v. Ingram, 53 
N.C. 55 (1860); Pegram v. Stoltz, 67 N.C. 144 
(1872); Hester v. Mullen, 107 N.C. 724, 12 S.E. 
447 (1890); Gordon v. Fredle, 206 N.C. 734, 175 
S.E. 126 (1934). 

CH. 1. CIVIL PROCEDURE §1-56 

Cited in Johnson v. Graye, 251 N.C. 448, 111 

S.E.2d 595 (1959). 

ARTICLE 5A. 

Limitations, Actions Not Otherwise Limited. 

§ 1-56. All other actions, 10 years. 

An action for relief not otherwise limited by this subchapter may not be 
commenced more than 10 years after the cause of action has accrued. (C.C.P., 
s.'37 "Codey 158: Rev..s7399;-C.5. 3s. 

Legal Periodicals. — For article, “The Stat- 
ute of Limitations for Constructive Trusts in 
North Carolina,” see 21 Wake Forest L. Rev. 
613 (1986). 

For note examining the limitations period for 

445; 1951, c. 837, s. 3.) 

constructive trusts and the effect of an employ- 
ment relationship on the property interests of 
an inventor, see 21 Wake Forest L. Rev. 571 

(1986). 

CASE NOTES 

I. In General. 
II. Actions to Which Section Applies. 

III. Actions to Which Section Does Not Apply. 
IV. Actions Held Barred. 
V. Actions Held Not Barred. 

I. IN GENERAL. 

Purpose of Section. — This is a catch-all 
section, designed to place an outer time limit on 
all actions not specifically covered by other 
sections of this Subchapter of the General Stat- 
utes. Lattimore v. Loews Theatres, Inc., 410 F. 
Supp. 1397 (M.D.N.C. 1975). 

As to the purpose of this section, see also, 
Wyrick v. Wyrick, 106 N.C. 84, 10 S.E. 916 
(1890); Ex parte Smith, 184 N.C. 495, 47 S.E. 
16 (1904). 
This statute does not begin to run until 

there is a person in esse competent to 
begin suit. Godley v. Taylor, 14 N.C. 178 
(1831); Lynn v. Lowe, 88 N.C. 478 (1883). 
When Statute Begins Running — Breach 

of Covenant. — Where a covenant of warranty 
and seizin was breached at the time of delivery 
of the deed, this section began running against 
an action for such breach from the time of the 
delivery. Shankle v. Ingram, 133 N.C. 254, 45 
S.E. 578 (1903). 
Same — Action by Vendor to Recover 

Possession. — This section begins to run 
against an action by vendor to recover posses- 

sion from vendee when the possession of vendee 
becomes hostile by a refusal to surrender after 
demand and notice. Overman v. Jackson, 104 
N.C. 4, 10 S.E. 87 (1889). 

Same — Action to Impeach Final Ac- 
count. — An action to impeach the final ac- 
count of a personal representative must be 
brought within 10 years from the filing and 
auditing thereof as provided in this section. 
Woody v. Brooks, 102. N.C. 334, 9 S.E. 294 
(1889). 
Same — Where Mortgagee Sells and Re- 

purchases. — Where the mortgagee sells and 
conveys to one who reconveys to him, the mort- 
gagor or his representatives can call upon the 
mortgagee for an account at any time within 10 
years after the cause of action accrues. Bruner 
v. Threadgill, 88 N.C. 361 (1883). 
Same — Action to Impose Constructive 

Trust. — In the absence of a demand and 
refusal, the statute of limitations in an action to 

impose a constructive trust upon an adminis- 
trator does not begin to run until the adminis- 
trator completes and closes the administration. 
Moore v. Bryson, 11 N.C. App. 149, 180 S.E.2d 
437 (1971). 
Same — Action Against Former Admin- 

istrator and by Guardian. — Where individ- 
ual defendant was removed as guardian for an 
incompetent, and plaintiff was appointed as 
guardian and duly qualified, plaintiff’s cause of 
action against former administrator for money 
due the incompetent and against former ad- 
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ministrator’s surety accrued to plaintiff upon 
his qualification as guardian; and there was no 
merit to the surety’s contention that recovery 
was limited to the amounts removed by the 
guardian during the three years prior to the 
date suit was brought, less any sums returned 
during that period. State ex rel. Duckett v. 
Pettee, 50 N.C. App. 119, 273 S.E.2d 317 (1980). 

In an action by one who claimed as 
enterer of “Cherokee Lands,” the cause of 
action was barred in 10 years from registration 
of the grant. Frazier v. Gibson, 140 N.C. 272, 52 
S.E. 1035 (1905); Phillips v. Buchanan Lumber 
Co., 151 N.C. 519, 66 S.E. 603 (1909). 
Where one tenant in common in posses- 

sion has obtained for himself the out- 
standing title to the locus in quo, equity will 
declare him to have purchased for the benefit of 
the others, to be held in trust for them, and the 
10-year statute applying to his possession, this 
section in such instances, will not begin to run 
in his favor against his cotenants until some act 
of ouster on his part sufficient to put them to 
their action. Gentry v. Gentry, 187 N.C. 29, 121 
S.E. 188 (1924). 

In action to remove cloud on title, in 
which defendants claim title by adverse 
possession, allegations in the answer pleading 
this section upon the assertion that plaintiffs’ 
action accrued more than 10 years prior to the 
commencement of the action were properly 
stricken as irrelevant. Williams v. North Caro- 
lina State Bd. of Educ., 266 N.C. 761, 147 
S.E.2d 381 (1966). 

Section Not Affected by § 1-52. — This 
section, applying to an action against an exec- 
utor or administrator for a final accounting and 
settlement, is not affected by the provisions of 
§ 1-52, as to actions on their official bonds. 
Pierce v. Faison, 183 N.C. 177, 110 S.E. 857 

(1922). 
Charge of Section Along with § 1-52. — 

Where, if an action had not been barred by the 
provisions of subdivisions (4) and (9) of § 1-52, 
it would have been barred under this section, it 
was not error to tell the jury that the action was 
barred in three years or in 10 years. Osborne v. 
Wilkes, 108 N.C. 651, 13 S.E. 285 (1891). 

Statutes Runs Between Spouses. — Stat- 
utes of limitation run as well between spouses 
as between strangers. Fulp v. Fulp, 264 N.C. 
20, 140 S.E.2d 708 (1965). 
When Action Barred by Laches. — Where 

an action is barred by the applicable statute of 
limitations, the question of laches does not 
arise; when an action is not barred by the 
statute of limitations, equity will not bar relief 
on the ground of laches except upon special 
facts demanding exceptional relief. Howell v. 
Alexander, 3 N.C. App. 371, 165 S.E.2d 256 
(1969). 
Action to Test Validity of Stockholder’s 

Election. — There is no statute of limitations 

ART. 5A. LIMITATIONS ON OTHER ACTIONS §1-56 

applicable to an action brought by citizens to 
test the validity of an election held relative to 
subscribing stock to a railroad company, but 
such action must be brought within a reason- 
able time. Jones v. Commissioners of Person 
County, 107 N.C. 248, 12 S.E. 69 (1890). 
Applied in Teachey v. Gurley, 214 N.C. 288, 

199 S.E. 83 (1938); Barbee v. Edwards, 238 N.C. 
215, 77 S.E.2d 646 (1953); Sandlin v. Weaver, 
240 N.C. 708, 88 S.E.2d 806 (1954); Solon 
Lodge v. Ionic Lodge, 247 N.C. 310, 101 S.E.2d 
8 (1957). 
Quoted in J. Lee Peeler & Co. v. Makepeace, 

96 N.C. App. 118, 384 S.E.2d 283 (1989). 
Cited in Smith v. Smith, 72 N.C. 139 (1875); 

Ross v. Henderson, 77 N.C. 170 (1877); 
McDonald v. Dickson, 85 N.C. 248 (1881); 
Mauney v. Coit, 86 N.C. 464 (1882); Burgwyn v. 
Daniel, 115 N.C. 115, 20 S.E. 462 (1894); 
Bradsher v. Hightower, 118 N.C. 399, 24 S.E. 
120 (1896); Williams v. Scott, 122 N.C. 545, 29 

S.E. 877 (1898); Woodlief v. Wester, 136 N.C. 

162, 48 S.E. 578 (1904); Frazier v. Eastern 
Band of Cherokee Indians, 146 N.C. 477, 59 
S.E. 1005 (1907); Dayton v. City of Asheville, 
185 N.C. 12, 115 S.E. 827 (1923); Spence v. 
Foster Pottery Co., 185 N.C. 218, 117 S.E. 32 

(1923); Marshall v. Hammock, 195 N.C. 498, 
142 S.E. 776 (1928); Tieffenbrun v. Flannery, 
198 N.C. 397, 151. S.E. 857. (1930); United 
States v. Pastell, 91 F.2d 575 (4th Cir. 1937); 
Creech v. Creech, 222 N.C. 656, 24 S.E.2d 642 
(1943); Jennings v. Morehead City, 226 N.C. 
606, 39 S.E.2d 610 (1946); Stewart v. Wyrick, 
228 N.C. 429, 45 S.E.2d 764 (1947); Lee v. 
Rhodes, 231 N.C. 602, 58 S.E.2d 363 (1950); 
Quevedo v. Deans, 234 N.C. 618, 68 S.E.2d 275 
(1951); Scott Poultry Co. v. Graves, 272 N.C. 22, 
157 S.E.2d 608 (1967); Scott Poultry Co. v. 
Bryan. Oil Co., 272 N.C. 16, 157 S.E.2d 693 
(1967); Hoyle v. City of Charlotte, 276 N.C. 292, 
172 S.E.2d 1 (1970); In re Will of Spinks, 7 N.C. 

App. 417, 173 S.E.2d 1 (1970); Moore v. Bryson, 
te N.Ce App: 149) 180 “S:h.2d_437 (1971); 
Bireline v. Seagondollar, 567 F.2d 260 (4th Cir. 
1977); Wing v. Wachovia Bank & Trust Co., 35 
N.C. App. 346, 241 S.E.2d 397 (1978); Hill v. 
Lassiter, 51 N.C. App. 34, 275 S.E.2d 237 
(1981); Lea Co. v. North Carolina Bd. of 

Transp., 57 N.C. App. 392, 291 S.E.2d 844 
(1982); American Hotel Mgt. Assocs. v. Jones, 
768 F.2d 562 (4th Cir. 1985); Davis v. Wrenn, 
121 N.C. App. 156, 464 S.E.2d 708 (1995). 

II. ACTIONS TO WHICH SECTION 
APPLIES. 

The 10-year statute applies when the 
title to property is at issue, not where the 
action is merely for breach of contract, though 
the enforcing remedy, the equitable lien, is 
analogous to remedies for resort to which the 
statute of limitations is 10 years. Fulp v. Fulp, 
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264 N.C. 20, 140 S.E.2d 708 (1965). 
Resulting or Constructive Trust. — A 

resulting or constructive trust, as distinguished 
from an express trust, is governed by the 10- 
year and not the three-year statute of limita- 
tions. Bowen v. Darden, 241 N.C. 11, 84 S.E.2d 
289 (1954); Howell v. Alexander, 3 N.C. App. 
371, 165 S.E.2d 256 (1969). See also, Fulp v. 
Fulp, 264 N.C. 20, 140 S.E.2d 708 (1965). 

Constructive trusts are governed by the ten- 
year statute of limitations in this section. Guy 
v. Guy, 104 N.C. App. 753, 411 S.E.2d 403 
(1991). 

The institution of an action to enforce a 
resulting trust is governed by the 10-year stat- 
ute. New Amsterdam Cas. Co. v. Waller, 301 
F.2d 839 (4th Cir. 1962). 

Actions seeking to impose a constructive 
trust or to obtain an accounting involve conduct 
which approaches the level of fraud, and for 
that reason the 10-year statute, this section, 
applies. Tyson v. North Carolina Nat'l Bank, 
305 N.C. 186, 286 S.E.2d 561 (1982). 
An action by a corporation alleging that cer- 

tain of its officers and directors purchased a 
tract of real property with corporate funds, but 
title was placed in the individuals’ names, was 
one to impose a resulting trust, which was 
governed by the 10-year statute of limitations 
(§ 1-56), and not one to reform a deed based on 
mistake, which is governed by the three-year 
statute of limitations (§ 1-52(9)). BM & W of 
Fayetteville, Inc. v. Barnes, 75 N.C. App. 600, 
331 S.E.2d 308 (1985). 

Constructive trusts, as distinguished from 
express trusts, are governed by the 10-year 
statute of limitations in this section. Brisson v. 
Williams, 82 N.C. App. 53, 345 S.E.2d 432, cert. 
denied, 318 N.C. 691, 350 S.E.2d 857 (1986). 
Action by Children Against Trustee. — 

Where testator created his executor as trustee 
of a part of the estate “to collect and apply the 
rents and hires, and interests thereof, to the 

support of his certain named son and his family 
during the son’s life and then to convey to his 
child or children,” this constituted an active 
trust during the life of the son, which would 
become passive at his death, at which time the 
relationship of the parties would be adverse to 
each other, and start the running of the statute 
of limitations, against the children, then of age, 
and not under legal disability, and bar their 
action for an accounting and settlement after 
10 years, especially when the relationship of 
trustee had been openly repudiated. Latham v. 
Latham, 184 N.C. 55, 113 S.E. 623 (1922). 
Impeachment of Final Account of Repre- 

sentative. — When a final account of a repre- 
sentative is filed and audited, an action to 

impeach it must be brought within 10 years 
from the filing and auditing of the same. The 
period of limitation is not specifically declared, 
but such a case falls within this section. Woody 
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v. Brooks, 102 N.C. 334, 9 S.E. 294 (1889). 
Release of Right to Surcharge and Re- 

state Final Account. — There was no express 
statute as to the length of time necessary to 
presume a release of the right to surcharge and 
restate a final account, duly filed and audited, 
but by analogy it seems to have been 10 years, 
the same length of time which is now required 
by this section to bar such action. Nunnery v. 
Averitt, 111 N.C. 394, 16 S.E. 683 (1892). 
Action by Vendor to Recover Possession. 

— In an action to recover possession by vendor 
against a vendee who enters under the con- 
tract, the only statute of limitation applicable is 
that of this section. Overman v. Jackson, 104 
N.C. 4, 10 S.E. 87 (1889). 
Contract Action for Breach of Covenant. 

— An action in contract for the breach of 
covenants of seizin and warranty in a deed, and 
not in tort for fraud, is not governed by § 1-52, 
subdivision (9), but by this section. Shankle v. 
Ingram, 133 N.C. 254, 45 S.E. 578 (1908). 

Suit to Declare Defendant in Execution 
Equitable Owner. — A suit to declare one of 
the defendants in execution to be the equitable 
owner of lands for the purchase of which he 
furnished the price, and his codefendants trust- 
ées, is barred by the 10-year statute of limita- 
tions. Sexton v. Farrington, 185 N.C. 339, 117 
S.B, 172.1923), 
An action to enforce the execution of a 

decree of court confirming a report that an 
alley was to be laid off in certain lands is barred 
by this statute. Hunter v. West, 172 N.C. 160, 
90 S.E. 130 (1916). 
Action to Declare Trust in Land. — This 

section was applicable to plaintiff’s right of 
action to declare a trust in land. Marshall v. 
Hammock, 195 N.C. 498, 142 S.E. 776 (1928). 
Action to Declare Trust in Stock. — An 

action by the beneficiaries of a trust to establish 
a constructive or resulting trust in certain stock © 
sold by the executor-trustee, to recover the 
property, and for an accounting, is not barred 
by laches or the statute of limitations if brought 
within 10 years from the date of the accrual of 
the cause of action. Jarrett v. Green, 230 N.C. 
104, 52 S.E.2d 223 (1949). 
Foreclosure of Tax Lien. — An action to 

foreclose a tax lien is a civil action and this 
section bars civil actions commenced more than 
10 years after the action accrues. Bradbury v. 
Cummings, 68 N.C. App. 302, 314 S.E.2d 568 
(1984). i 
Constructive Fraud Based on Breach of 

Fiduciary Duty. — The 10-year statute of 
limitations under this section applies to con- 
structive fraud claims based upon a breach of 
fiduciary duty. Adams v. Moore, 96 N.C. App. 
359, 385 S.E.2d 799 (1989), cert. denied, 326 
N.C. 46, 389 S.E.2d 83 (1990). | 

This section, not § 1-15, applied to plain- 
tiff financial institution’s claim alleging 
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constructive fraud against defendant at- 
torney; however, the claim failed because 
there was no evidence that the amount paid 
defendant for notarizing and witnessing loan 
documents would have been any different if the 
documents had not been forged. NationsBank v. 
Parker, 140 N.C. App. 106, 535 S.E.2d 597 
(2000). 

Ill. ACTIONS TO WHICH 
SECTION DOES NOT 

APPLY. 

Where an action is for breach of con- 
tract and not one to establish a constructive or 
resulting trust, the action is barred after three 
years from defendant’s categorical denial of 
plaintiff’s rights. Parsons v. Gunter, 266 N.C. 
731, 147 S.E.2d 162 (1966). 
Damages for Breach of Fiduciary Duty. 

— The three-year statute of limitations, and 
not the 10-year statute provided in this section, 
applied to a claim for damages for breach of 
fiduciary duty in the administration of a de- 
ceased’s estate. Tyson v. North Carolina Nat’] 
Bank, 305 N.C. 136, 286 S.E.2d 561 (1982). 
Recovery of Real Estate. — This section 

does not apply to actions for the recovery of real 
estate, because §§ 1-39 and 1-40 apply to its 
exclusion. Williams v. Scott, 122 N.C. 545, 29 
S.E. 877 (1898). 
Conveyance Between a County And a 

Nonprofit Organization — This section did 
not apply to plaintiff’s claim for (1) a declara- 
tory judgment as to the constitutionality of 
legislation governing conveyances, (2) a declar- 
atory judgment upon the validity of a convey- 
ance between a county and a nonprofit organi- 
zation, and (3) enjoining a conveyance between 
the two parties. Hamlet HMA, Inc. v. Richmond 
County, 138 N.C. App. 415, 531 S.E.2d 494 
(2000). 
An action to recover damages for patent 

infringement and for appropriating and using 
confidential information relating to the patent 
was governed by subdivisions (5) and (9) of 
§ 1-52, and not by this section. Reynolds v. 
Whitin Mach. Works, 167 F.2d 78 (4th Cir. 
1948), cert. denied, 334 U.S. 844, 68S. Ct. 15138, 
92 L. Ed. 1768 (1948). 
Action for Delinquent Taxes. — Neither 

the three-year nor the 10-year statute of limi- 
tations applies to an act authorizing the State 
or a county or city to recover delinquent taxes, 
unless such act expressly so provides. City of 
Wilmington v. Cronly, 122 N.C. 383, 30 S.E. 9 
(1898). 
Absolute Divorce. — Balancing the reasons 

for having statutes of limitations against the 
State’s public policies of endeavoring to main- 
tain the marital state on the one hand and not 
denying divorce to parties who have demon- 
strated a ground for divorce on the other hand, 
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this section, the general, residuary statute of 
limitations, should not be applied to actions for 
absolute divorce under § 50-6. Bruce v. Bruce, 
79 N.C. App. 579, 339 S.E.2d 855, cert. denied, 
317 N.C. 701, 347 S.E.2d 36 (1986). 

IV. ACTIONS HELD BARRED. 

Action to Have Claimants Under Senior 
Grantee Declared Trustees. — An action 
brought by plaintiff, claiming under the junior 
grantee of public land, to have defendants, 
claiming under the senior grantee, declared to 
be trustees for plaintiff, and to require them to 
convey to plaintiff such title as they claimed, 
was barred by this section, where not brought 
within 10 years from the registration of the 
senior grant. Ritchie v. Fowler, 132 N.C. 788, 44 
S.E. 616 (1903). 
Action for Balance Due Heirs. — Where 

the distributees, who until they became of age 
had a guardian, did not bring suit for an alleged 
balance due under the testator’s will for 15 
years after the executor filed his final account, 
the action was barred by either § 1-50, subdi- 

vision (2) or this section. Culp v. Lee, 109 N.C. 
675, 14 S.E. 74 (1891). 
Action by Widow to Enforce Claim. — 

Where a petition in partition was filed, and the 
petitioners entered into possession of their re- 
spective shares in accordance with the judg- 
ment of partition therein entered, and it was 
therein provided that the widow of the intes- 
tate should receive a certain sum monthly in 
lieu of dower, which sum was made a lien upon 
the lands, an action by the widow to enforce her 
claim against the land was barred after the 
lapse of more than 10 years from the partition 
and decree of owelty in view of this section, and 
the fact that a second decree of confirmation 
was entered in the case several years thereafter 
for the purpose of recording the papers, the 
original papers having been destroyed by fire, 
did not alter this result. Aldridge v. Dixon, 205 
N.C, 480, 171 S.E, 777 (1938). 

V. ACTIONS HELD NOT BARRED. 

Action for Injunction Prohibiting Prac- 
tice of Podiatry. — The 10-year statute of 
limitations of this section did not bar an action 
by the Board of Podiatry Examiners seeking an 
injunction prohibiting the practice of podiatry 
by a defendant who opened a foot clinic some 30 
years earlier, since defendant’s violation of the 
podiatry statutes was an ongoing violation, and 
defendant was unlawfully practicing podiatry 
at the time the action was filed. Costin v. Shell, 
53 N.C. App. 117, 280 S.E.2d 42, cert. denied, 
304 N.C. 193, 285 S.E.2d 97 (1981). 
Foreclosure of Mortgage Against 

Remainderman. — Where a remainderman, 
not being in possession, executed a mortgage, 
the foreclosure of the mortgage was not barred 

181 



§1-57 

after 10 years from the forfeiture thereof or 
from the last payment, where such action was 
brought within 10 years from the time of acqui- 
sition of the possession by the remainderman. 
Woodlief v. Wester, 136 N.C. 162, 48 S.E. 578 
(1904). 
Recovery of Amount Due on Final Ac- 

count. — Where administrator of decedent 
died eight years after filing an ex parte account, 
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and plaintiff qualified as his executor within 
one month and within 17 months began a 
proceeding to make real estate assets, to which 
the administrator de bonis non of the initial 
decedent became a party and filed a complaint 
to recover the amount due on said final account, 
it was held, that although this section applied, 
it did not bar the action. Wyrick v. Wyrick, 106 
N.C. 84, 10 S.E. 916 (1890). 

SUBCHAPTER III. PARTIES. 

ARTICLE 6. 

Parties. 

§ 1-57. Real party in interest; grantees and assignees. 

Every action must be prosecuted in the name of the real party in interest, 
except as otherwise provided; but this section does not authorize the assign- 
ment of a thing in action not arising out of contract. An action may be 
maintained by a grantee of real estate in his own name, when he or any 
grantor or other person through whom he derives title might maintain such 
action, notwithstanding the conveyance of the grantor is void, by reason of the 
actual possession of a person claiming under a title adverse to that of the 
grantor, or other person, at the time of the delivery of the conveyance. In case 
of an assignment of a thing in action the action by the assignee is without 
prejudice to any setoff or other defense, existing at the time of, or before notice 
of, the assignment; but this does not apply to a negotiable promissory note or 
bill of exchange, transferred in good faith, upon good consideration, and before 
maturity. (C.C.P., s. 55; 1874-5, c. 256; Code, s. 177; Rev., s. 400; C.S., s. 446.) 

Cross References. — As to real parties in 
interest, see also § 1A-1, Rule 17. 

Legal Periodicals. — For case law surveys 
on pleading and parties, see 43 N.C.L. Rev. 873 
(1965) and 44 N.C.L. Rev. 897 (1966). 

For comment on contribution among joint 

tort-feasors and rights of insurers, see 44 
N.C.L. Rev. 142 (1965). 

For article on installment land contracts in 
North Carolina, see 3 Campbell L. Rev. 29 
(1981). 

CASE NOTES 

I. In General. 

II. Parties Held Real Parties in Interest. 

III. Parties Held Not Real Parties in Interest. 
IV. Actions by Grantees of Real Estate. 
V. Assignments. 

A. In General. 

B. Setoffs and Defenses. 

I. IN GENERAL. 

Purpose of Section. — The provision re- 
quiring every action to be prosecuted in the 
name of the real party in interest is significant, 
and was necessary to let in all defenses, equi- 
table as well as legal, against the real party in 
interest, and save a resort to another action, so 
as to harmonize with the North Carolina Con- 

stitution. Abrams v. Cureton, 74 N.C. 523 
(1876). 

Section as Enabling Act. — The section 
does not confer a right of action; it only enables 
the enforcement of a right of action already 
accrued. Usry v. Suit, 91 N.C. 406 (1884). 

Strict Compliance Required. — Under 
this section there is no middle ground; for 
whenever an action can be brought in the name 
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of the real party in interest, it must be so done. 
Rogers v. Gooch, 87 N.C. 442 (1882). See also, 
McGuinn v. City of High Point, 219 N.C. 56, 13 
S.E.2d 48 (1941). 
A motion in the cause is the prosecution 

of an action within the meaning of this sec- 
tion. Howard v. Boyce, 266 N.C. 572, 146 S.E.2d 
828 (1966). 
A real party in interest is a party who 

will be benefited or injured by the judg- 
ment in the case. Parnell v. Nationwide Mut. 
Ins. Co., 263 N.C. 445, 189 S.E.2d 723 (1965). 

Interest Must Be in Subject of Litiga- 
tion. — The requirement that an action must 
be maintained by the real party in interest 
means some interest in the subject matter of 
the litigation and not merely an interest in the 
action. Choate Rental Co. v. Justice, 211 N.C. 
54, 188 S.E, 609 (1936). 
An interest which warrants making a person 

a party is not an interest in the action involved 
merely, but some interest in the subject matter 
of the litigation. Parnell v. Nationwide Mut. 
Ins. Co., 263 N.C. 445, 189 S.E.2d 723 (1965). 

Plaintiff Must Be Real Party in Interest. 
— Before one can call on a court to redress or 
protect against a wrongful act done or threat- 
ened, he must allege that he is or will in some 
manner be adversely affected thereby. He must 
be the real party in interest. State ex rel. East 
Lenoir San. Dist. v. City of Lenoir, 249 N.C. 96, 
105 S.E.2d 411 (1958). See also, Hyatt v. McCoy, 
194 N.C. 25, 138 S.E. 405 (1927); Howard v. 
Boyce, 266 N.C. 572, 146 S.E.2d 828 (1966). 
Under this section and § 1A-1, Rule 17(a), 

only the real party in interest can prosecute a 
claim. Crowell v. Chapman, 306 N.C. 540, 293 
S.E.2d 767 (1982). 
And Cannot Redress Wrong Done to An- 

other. — A right of action accrues because of 
the wrong done plaintiff; he cannot maintain an 
action to redress a wrong done the other party 
to a contract. Walker v. Nicholson, 257 N.C. 
744, 127 S.E.2d 564 (1962). 
Presumption from Possession of Chose 

in Action. — The possession of a chose in 
action raises a presumption that the person 
producing it on trial is the real party in inter- 
est. Jackson v. Love, 82 N.C. 405 (1880); Pate v. 
Brown, 85 N.C. 166 (1881). 
Right to Jury Trial on Question of Plain- 

tiff’s Status. — On the issue of whether the 
plaintiff was the real party in interest he was 
entitled to a trial by jury. Hershey Corp. v. 
Atlantic C.L.R.R., 207 N.C. 122, 176 S.E. 265 

(1934). 
Dismissal Where Plaintiff Is Not Real 

Party in Interest. — When it appears that the 
real party in interest is not before the court, the 
proceeding should be dismissed. Howard v. 
Boyce, 266 N.C. 572, 146 S.E.2d 828 (1966). See 
also, Chapman v. McLawhorn, 150 N.C. 166, 63 
S.E. 721 (1909). 
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Where plaintiff sued a class of defendants 
pursuant to§ 1A-1, Rule 23, but thereafter lost 

her status as a real party in interest by convey- 
ing the property that was the subject of the suit 
and filed a notice of voluntary dismissal under 
§ 1A-1, Rule 41(a), upon which the new owners 
were joined as plaintiffs, the trial judge should 
have dismissed the original plaintiff as no 
longer a real party in interest on that ground 
alone. Crowell v. Chapman, 306 N.C. 540, 293 

S.E.2d 767 (1982). 
Continuance for Bringing in Necessary 

Parties. — Absence of necessary parties does 
not merit nonsuit. Instead, the court should 
order a continuance so as to provide a reason- 

able time for them to be brought in and plead. 
Booker v. Everhart, 294 N.C. 146, 240 S.E.2d 
360 (1978). 
As to the right to bring an action for quo 

warranto, see Foard v. Hall, 111 N.C. 369, 16 
S.E. 420 (1892); Hines v. Vann, 118 N.C. 3, 23 
S.E. 932 (1896). 
As to contracts for the benefit of third 

parties, see Shoafv. Palatine Ins. Co., 127 N.C. 
308, 37 S.E. 451 (1900); Voorhees v. Porter, 134 

N.C. 591, 47 S.E. 31 (1904). 
Actions by Executor or Administrator in 

Representative Capacity. — An executor or 
administrator must sue, upon causes of action 
to which the estate is the real party in interest, 
in his representative capacity. Rogers v. Gooch, 
87 N.C. 442 (1882). See also, Setzer v. Lewis, 69 
NiCi 133" 4873); Davis: v. Fox, 69..N:C. 435 

(1873). 
Administrator of deceased guardian 

cannot maintain an action to collect a 
note payable to intestate as guardian un- 
less it is shown that the money due thereon had 
become the property of the intestate’s estate. 
Alexander v. Wriston, 81 N.C. 191 (1879). 
Making Landowner a Party in Tenant’s 

Action for Trespass. — Under this section, 
the court has the power to order the owner of 
the title to be made a party in his tenant’s 
action for trespass involving an injury both to 
the possession and to the inheritance. Tripp v. 
Little, 186 N.C..215, 119 S.E. 225 (1923), 
Applied in Hood v. Mitchell, 206 N.C. 156, 

173 S.E. 61 (1934); Brewer v. Union Cent. Life 

Ins. Co., 214 N.C. 554, 200 S.E. 1 (1938); First 
Union Nat’] Bank v. Hackney, 266 N.C. 17, 145 

S.E.2d 352 (1965); Community Bank v. 
McKenzie, 32 N.C. App. 68, 230 S.E.2d 788 
(1977); In re Estate of Etheridge, 33 N.C. App. 
585, 235 S.E.2d 924 (1977). 

Stated in Lawson vy. Langley, 211 N.C. 526, 
191 S.E. 229 (1987); Ionic Lodge #72 F. & 
A.A.M. v. Ionic Lodge F. & A.A.M. #72 Co., 232 
N.C. 648, 62 S.E.2d 73 (1950). 

Cited in Holly v. Holly, 94 N.C. 670 (1886); 
Thompson v. Wiggins, 109 N.C. 508, 148S.E. 301 
(1891); Hood v. Sudderth, 111 N.C. 215, 16 S.E. 
397 (1892); Scarlett v. Norwood, 115 N.C. 284, 
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20.S.E. 459 (1894); Woodcock v. Bostic, 118 N.C. 

822, 24 S.E. 362 (1896); Willeford v. Bailey, 132 
N.C. 402, 43 S.E. 928 (1903); Snider v. Newell, 

132 N.C. 614, 44 S.E. 354 (1903); Vaughan & 
Barnes & Moseley Bros v. Davenport, 157 N.C. 
156, 72 S.E. 842 (1911); Tillotson v. Currin, 176 
N.C. 479, 97 S.E. 395 (1918); Cunningham v. 
Long, 188. N.C. 6138, 125.S.B,,.265. (1923); 
Lawshe v. Norfolk & S.R.R., 191 N.C. 473, 132 
S.E. 160 (1926); Hunt v. State, 201 N.C. 37, 158 
S.E. 703 (1931); First Nat’] Bank v. Thomas, 

204 N.C. 599, 169 S.E. 189 (1933); McCarley v. 
Council, 205 N.C. 370, 171 S.E. 323 (1933); 
Betts v. Southern Ry., 71 F.2d 787 (4th Cir. 
1934); Buckner v. United States Fire Ins. Co., 

209 N.C. 640, 184 S.E. 520 (1936); In re 

Wallace, 212 N.C. 490, 193 S.E. 819 (1937); 
John P. Nutt Corp. v. Southern Ry., 214 N.C. 19, 
197 S.E. 534 (1938); Atlantic Joint Stock Land 
Bank v. Foster, 217 N.C. 415, 8 S.E.2d 235 
(1940); Riddick v. Davis, 220 N.C. 120, 16 
S.E.2d 662 (1941); Kemp v. Funderburk, 224 

N.C. 353, 30 S.E.2d 155 (1944); Locklear v. 
Oxendine, 233 N.C. 710, 65 S.E.2d 673 (1951); 
Bizzell v. Bizzell, 287 N.C. 535, 75 S.E.2d 536 
(1953); Queen City Coach Co. v. Burrell, 241 
N.C. 432, 85 S.E.2d 688 (1955); Hendrix v. B. & 
L. Motors, Inc., 241 N.C. 644, 86 S.E.2d 448 
(1955); McGill v. Bison Fast Freight, Inc., 245 
N.C. 469, 96 S.E.2d 488 (1957); Adams v. Flora 
Macdonald College, 251 N.C. 617, 111 S.E.2d 
859 (1960); Branch Banking & Trust Co. v. 
Bank of Wash., 255 N.C. 205, 120 S.E.2d 830 
(1961); Gulf Life Ins. Co. v. Waters, 255 N.C. 
5538, 122 S.E.2d 387 (1961); Crawford v. Gen- 
eral Ins. & Realty Co., 266 N.C. 615, 146 S.E.2d 
651 (1966); State ex rel. Lanier v. Vines, 274 
N.C. 486, 164 S.E.2d 161 (1968); State ex rel. 
Lanier v. Vines, 1 N.C. App. 208, 161 S.E.2d 35 
(1968); Newsome v. Prudential Ins. Co. of Am., 
4 N.C. App. 161, 166 S.E.2d 487 (1969); State 
Farm Mut. Auto. Ins. Co. v. Ingram, 288 N.C. 
381, 218 S.E.2d 364 (1975); Southern Ry. v. 
O’Boyle Tank Lines, 70 N.C. App. 1, 318 S.E.2d 
872 (1984); Howard v. Smoky Mt. Enters., Inc., 
76 N.C. App. 123, 332 S.E.2d 200 (1985); In re 
Scearce, 81 N.C. App. 531, 345 S.E.2d 404 
(1986). 

II. PARTIES HELD REAL PARTIES IN 
INTEREST. 

Subrogated Insurer. — When an insurer 
against fire has completely indemnified the 
insured, he is subrogated to the rights of the 
insured, and he alone, under this section, as the 
real party in interest, may maintain an action 
against the wrongdoer. Cunningham v. Rail- 
road, 139 N.C. 427, 51 S.E. 1029 (1905). 
Where the insurance paid to an insured coy- 

ers the loss in full, the insurance company, as a 
necessary party plaintiff, must sue in its own 
name to enforce its right of subrogation against 

CH. 1. CIVIL PROCEDURE 81-57 

the tort-feasor. This is true because the insur- 
ance company in such case is entitled to the 
entire fruits of the action, and must be re- 
garded as the real party in interest under this 
section. Burgess v. Trevathan, 236 N.C. 157, 72 
S.E.2d 231 (1952), commented on in 31 N.C.L. 
Rev. 224 (1953); Milwaukee Ins. Co. v. McLean 
Trucking Co., 256 N.C. 721, 125 S.E.2d 25 
(1962); Shambley v. Jobe-Blackley Plumbing & 
Heating Co., 264 N.C. 456, 142 S.E.2d 18 
(1965). See also, Taylor v. Green, 242 N.C. 156, 
87 S.E.2d 11 (1955); Security Fire & Indem. Co. 
y. Barnhardt, 267 N.C. 302, 148 S.E.2d 117 
(1966). 
Where insured property is destroyed or dam- 

aged by the tortious act of a third party and the 
insurance company pays its insured, the owner, 
the full amount of his loss, the insurance com- 
pany is subrogated to the owner’s (indivisible) 
cause of action against such third person. In 
such case, the insurance company as the real 
party in interest under this section, may main- 
tain such action in its name and for its benefit. 
Herring v. Jackson, 255 N.C. 537, 122 S.E.2d 
366 (1961); Jewell v. Price, 259 N.C. 345, 130 
S.E.2d 668 (1963). 
An insurance company, as plaintiff, could 

bring suit in its own name against parents of 
minor who set fire to school property upon a 
claim to which it had become subrogated by 
payment in full of its loss to the school board 
under the provisions of its policy of insurance. 
General Ins. Co. of Am. v. Faulkner, 259 N.C. 
317, 130 S.E.2d 645 (1963). 
Where an insurance company pays the 

insured in part only for the loss sustained, it 
is subrogated pro tanto in equity to the rights of 
the insured against the tort-feasor, and by 
virtue of that fact it holds an equitable interest 
in the subject matter of the action and becomes 
a proper although not a necessary party to the 
litigation. Taylor v. Green, 242 N.C. 156, 87 
S.E.2d 11 (1955). 
Where there has been an accident involving 

an automobile insured against loss by collision 
or upset, the insured is a necessary party 
plaintiff where the insurance company has paid 
only a portion of the loss. Security Fire & 
Indem. Co. v. Barnhardt, 267 N.C. 302, 148 
S.E.2d 117 (1966). 
Endorser Subrogated to Rights of 

Payee. — Where a person presenting a note to 
a bank was required to endorse it, and later to 
endorse the drawer’s check payable to the bank 
and taken by it in payment of the note, and the 
check was not paid and was charged by the 
bank to the endorser’s account therein, the 
endorser so paying the check was subrogated to 
the rights of the payee bank and became the 
real party in interest, and could prosecute an 
action against the drawer, payee, and collecting 
banks under the provisions of this section to 
determine the liability of the parties. Morris v. 
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Cleve, 197 N.C. 258, 148 S.E. 253 (1929). 
Sole Stockholder. — In a suit instituted by 

a corporation wherein all the stock was owned 
by one person, the sole stockholder was a real 
party in interest, and was a necessary party 
plaintiff. Park Terrace, Inc. v. Phoenix Indem. 
Co., 243 N.C. 595, 91 S.E.2d 584 (1956). 
Ward as Equitable Owner of Bond Pay- 

able to Guardian. — A bond made payable to 
a guardian was in equity the property of the 
ward, and suit could be brought upon it by the 
ward when the same was turned over in the 
guardian’s settlement, notwithstanding the 
fact that the legal title had been transferred by 
the guardian’s endorsement to another. Usry v. 
Suit, 91 N.C. 406 (1884). See also, Mebane v. 
Mebane, 66 N.C. 334 (1872). 
Undisclosed Principal on Contract. — 

An undisclosed principal holding the business 
rights and interests under a contract may sus- 
tain an action thereon. Virginia-Carolina Pea- 
nut Co. v. Atlantic C.L.R.R., 155 N.C. 148, 71 
S.E. 71 (1911); Williams v. Honeycutt, 176 N.C. 
102, 96 S.E. 730 (1918). 
Where directors of a bank had paid the 

liability of others under an agreement, each 
one of them could maintain his action against 
each of the defaulting members under this 
section, and such was not a misjoinder of par- 
ties prohibited by statute. Taylor v. Everett, 188 
N.C. 247, 124 S.E. 316 (1924). 
Action on Note by Liquidating Agent. — 

In an action on a note executed to a bank, the 

liquidating agent of the payee bank and the 
Reconstruction Finance Corporation, to which 
the note had been pledged as collateral security 
were both interested parties and could jointly 
sue the makers of the note. Hood ex rel. United 
Bank & Trust Co. v. Progressive Stores, Inc., 
209 N.C. 36, 182 S.E. 694 (1935). 
Action on Fidelity Bond of Defaulting 

Cashier. — Where stockholders and directors 
gave their note to the bank for the amount of a 
shortage due to embezzlement by a cashier to 
prevent liquidation, and the bank neither sur- 
rendered nor assigned the fidelity bond of the 
defaulting cashier, the bank was the real party 
in interest and was entitled to maintain an 
action upon the bond. People’s Bank v. Fidelity 
& Deposit Co., 4 F. Supp. 379 (M.D.N.C. 1983), 
aff’d, 72 F.2d 932 (4th Cir.) 

Suit by State Officer. — Where a State 
officer goes out of office pending a suit by him in 
his official capacity, his incoming successor is 
entitled to be made a party in his stead, as the 
State is the real party in interest, appearing in 
the name of its successive agents. Lacy v. Webb, 
130 N.C. 545, 41 S.E. 549 (1902). See also, 
Peebles v. Boone, 116 N.C. 57, 21 S.E. 187, 44 
Am. St. R. 429 (1895). 
Where a bond for payment of money is 

executed to an administrator as such, and 
he dies, an action on said bond can be main- 
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tained only by an administrator de bonis non of 
the testator. Ballinger v. Curriton, 104 N.C. 
474, 10 S.E. 664 (1889). 
Widow who paid an account for burial 

expenses of her husband was the proper party 
plaintiff in an action against the administrator, 
being the real party in interest. Ray v. 
Honeycutt, 119 N.C. 510, 26 S.E. 127 (1896). 
Negligent Mutilation of Dead Body. — In 

order of their priority of inheritance of the 
personal property of the deceased, the next of 
kin may maintain an action to recover damages 
for the negligent mutilation of his dead body. 
Floyd v. Atlantic C.L. Ry., 167 N.C. 55, 83 S.E. 
12 (1914). 
Where a party has commenced an action 

concerning an interest in lands, the cause 
may be continued by his successors in interest 
as the real parties in interest. Barbee v. 
Cannady, 191 N.C. 529, 132 S.E. 572 (1926). 

Suit to Remove Cloud on Title Where 
Land Conveyed Pendente Lite. — Where 
landowner sought to remove as a cloud upon his 
title the lien of one claiming under his mort- 
gage, and pendente lite he conveyed the land to 
another with full warranty deed, he could con- 
tinue to prosecute his suit against the mort- 
gagee as to the title, being a real party in 
interest. Plotkin v. Merchants Bank & Trust 
Co., 188 N.C. 711, 125 S.E. 541 (1924). 
Action to Vacate Grant When State Not 

Interested. — Where the State has no interest 
in the land, as where title would not revest in 

the State, an action to vacate a grant must be 
brought by the party in interest in his own 
name, the State not being such a party. State ex 
rel, Att'y Gen. v. Bland, 123 N.C. 739, 31 S.E. 
475 (1898). See also, State v. Bevers, 86 N.C. 
588 (1882); Carter v. White, 101 N.C. 30, 7S.E. 
473 (1888); Henry v. McCoy, 131 N.C. 586, 42 
S.B. 955 (1902). 
Action by Tenant Cultivating Land. — 

Against any third person, the tenant is entitled 
to the possession of the land and the crop, and 
for any injury thereunto while it is being culti- 
vated he may maintain an action in his own 
name for the injury. He is the real party in 
interest. Bridgers v. Dill, 97 N.C. 222, 1 S.E. 

767 (1887); State v. Higgins, 126 N.C. 1112, 36 
S.E. 113 (1900). 
Where the grantor of land reserved 

hunting rights and later leased them, and 
defendant successor to grantee refused to per- 
mit lessee to enter upon the property for the 
purpose of hunting, the lessee and not the 
lessor was the proper party to maintain an 
action against defendant for damages. Jones v. 
Neisler, 228 N.C. 444, 45 S.E.2d 369 (1947). 
A suit by mortgagor to correct a mort- 

gage which, through fraud or mistake or the 
negligence of the register of deeds in cross- 
indexing, failed to give a priority of lien to one 
of several mortgages entitled thereto, would be 
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entertained in equity, as he was a real party in 
interest. Gray v. Mewborn, 194 N.C. 348, 139 

S.E. 695 (1927). 
Where the agent of a manufacturer was 

obligated to pay freight charges on ship- 
ments made to him, pursuant to an agreement 
with his principal, and upon demand of the 
carrier he paid its unlawful charges on a ship- 
ment, he was the party aggrieved, within the 
meaning of this section, and could maintain his 
actions to recover the excess, and also the 
penalty when entitled thereunto. Tilley v. 
Southern Ry., 172 N.C. 363, 90 S.E. 309 (1916). 
Generally an employee may maintain an 

action to enforce provisions inserted for 
his benefit in a collective labor contract 
made between a labor union and the employer, 
particularly in regard to wage provisions. 
Lammonds v. Aleo Mfg. Co., 243 N.C. 749, 92 
S.E.2d 143 (1956). 

II. PARTIES HELD NOT REAL PARTIES 
IN INTEREST. 

An agent is not the real party in interest 
and cannot maintain an action. Morton v. 
Thornton, 259 N.C. 697, 131 S.E.2d 378 (1963); 
Parnell v. Nationwide Mut. Ins. Co., 263 N.C. 
445, 189 S.E.2d 723 (1965). 
An agent for another cannot maintain an 

action in his name for the benefit of his princi- 
pal. Howard v. Boyce, 266 N.C. 572, 146 S.E.2d 
828 (1966). 
An agent for the collection of rents is not 

the real party in interest. Martin v. Mask, 
158 N.C. 436, 74 S.E. 348 (1912). 
A rental agent may not maintain a suit in 

ejection or for the collection of rents, the owner 
being the real party in interest under this 
section. Home Real Estate Loan & Ins. Co. v. 
Locker, 214 N.C. 1, 197 S.E. 555 (1938). 
Lessor Must Bring Action of Summary 

Ejectment. — Although an agent of the lessor 
could make the oath in writing required by 
statute in summary ejectment, the action had 
to be prosecuted in the name of the lessor as the 
real party in interest, and it could not be 
maintained in the name of the lessor’s rental 
agent. Choate Rental Co. v. Justice, 211 N.C. 
54, 188 S.E. 609 (19386). 
Where land has broom sage growing 

thereon, the tenant is not the owner 
thereof in the sense that he may maintain an 
action against one who has negligently de- 
stroyed it by fire, except for its value for farm- 
ing purposes on the leased premises. Chauncy 
v. Atlantic C.L:R.R.,195 N.Cs415, 142 S.B.:327 
(1928). 

Plaintiff taxpayers could not maintain 
an action to determine title to a public 
office, neither claimant to the office being a 
party, since plaintiffs were not the real parties 
in interest. Freeman v. Board of County 
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Comm’rs, 217 N.C. 209, 7 S.E.2d 354 (1940). 
Purchaser of Bond Transferred Without 

Authority by Special Agent. — When a spe- 
cial agent goes beyond the scope of his author- 
ity and sells a negotiable bond, without en- 
dorsement, the purchaser thereof is not a real 
party in interest. McMinn v. Freeman, 68 N.C. 
342 (1873). 

Parties to Interpretation, etc., of Will. — 

Persons who are interested neither as heirs at 
law of the deceased nor as beneficiaries under 
writing propounded as a will are neither neces- 
sary nor proper parties to a case agreed to 

interpret its provisions, nor to set it aside, nor 
to assert that an order made by the court be 
vacated on the ground that they had not been 
duly made parties or given consent that judg- 
ment be rendered out of term, etc. It is other- 
wise as to one who has been named as a 
beneficiary who has neither been duly made a 
party nor given consent to the agreed case or 
the further action of the court thereon. Citizens 
Bank & Trust Co. v. Dustowe, 188 N.C. 777, 125 
S.E. 546 (1924). 
Where notes were bequeathed to testa- 

tor’s widow for life and she, as executrix, 
distributed them to herself, and there was no 
evidence that they were not endorsed or that 
such distribution did not pass title to the notes 
from her as representative, plaintiff, as testa- 
tor’s administrator c.t.a., did not show that he 
was the real party in interest under this section 
to recover the notes from the widow’s adminis- 
trators. Upon distribution the property had 
inured to the benefit of the life tenant and 
remaindermen and was not subject to further 
administration. Darden v. Boyette, 247 N.C. 26, 
100 S.E.2d 359 (1957). 
Action by Remaindermen. — An action 

brought by remaindermen, during the lifetime 
of the first taker, to recover the land will not lie, 
because they are not the real parties in inter- 
est. Blount v. Johnson, 165 N.C. 25, 80 8.E. 882 
(1914). 
Slander of Wife. — Where an action was 

brought by a husband, without making the wife 
a party thereunto, for slander of the wife, and 
the husband alleged no special damages, his 
action would not lie because he was not the real 
party in interest. Harper v. Pinkston, 112 N.C. 
293, 17 S.E. 161 (1893). 

In an action on a contract instituted by 
an individual, allegations that, although the 
contract was made in the name of plaintiff, the 
negotiations leading to the contract were car- 
ried on by a named corporation, that the con- 
tract was for the benefit of the corporation, and 
that plaintiff had assigned his interest in the 
contract to the corporation, without allegation 
that plaintiff was bringing the action as trustee 
for the corporation nor facts from which a 
trusteeship could be inferred, disclosed that 
plaintiff was not the real party in interest and 
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that he was without any right to maintain the 
action. Skinner v. Empresa Transformador De 
Productos Agropecuarios, S.A., 252 N.C. 320, 
113 S.E.2d 717 (1960). 
Where carriers by truck sought injunc- 

tive relief against railroad carriers for 
discrimination in rates against certain cities 
and against certain commodities, it was held 
that the basis for injunctive relief must be an 
interference or threatened interference with a 
legal right of the petitioner, not of a third party, 
and that the shippers would be the real parties 
in interest, not the contract truck carriers. 

Carolina Motor Serv., Inc. v. Atlantic C.L.R.R., 
210 N.C. 36, 185 S.E. 479, 104 A.L.R. 1165 
(1936). 

IV. ACTIONS BY GRANTEES OF REAL 
ESTATE. 

Constitutionality. — This section, permit- 
ting a grantee of real estate to maintain an 
action in his own name, is not unconstitutional. 
It is concerned only with the mode of procedure 
and does not affect the merits of the case. Buie 
v. Carver, 75 N.C. 559 (1876); Justice v. 
Eddings, 75 N.C. 581 (1876). 
An action of ejectment may be main- 

tained by a grantee in his own name when- 
ever the grantor has a right to sue, notwith- 
standing the fact that the person in actual 
possession claims under a title adverse to that 
of such grantor. Buie v. Carver, 75 N.C. 559 
(1876); Osborne v. Anderson, 89 N.C. 263 
(1883); Johnson v. Prairie, 94 N.C. 775 (1886); 
Bland v. Beasley, 145 N.C. 168, 58 S.E. 993 
(1907). 

V. ASSIGNMENTS. 

A. In General. 

“Assignment” Defined. — An “assignment” 
is substantially a transfer, actual or construc- 
tive, with the clear intent at the time to part 
with all interest in the thing transferred and 
with a full knowledge of the rights so trans- 
ferred. Morton v. Thornton, 259 N.C. 697, 131 
S.E.2d 378 (1963). 

Effect of Section. — This section abrogates 
the principle of the common law that a chose in 
action cannot be assigned. It confers an unlim- 
ited right to assign “anything in action” arising 
out of contract, and subjects the assignee to any 
setoff or other defense existing at the time of or 
before notice of the assignment; the only saving 
being in regard to “negotiable promissory notes 
and bills of exchange transferred in good faith 
and upon good consideration before due.” This 
language is as broad as it can be, so that a note 
assigned after it is due, a half dozen times, will 
be subject to any setoff or other defense that the 
maker had against any one or all of the assign- 
ees at the date of the assignment or before 
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notice thereof. Harris v. Burnwell, 65 N.C. 584 
(1871); Standard Amusement Co. vy. 
Tarkington, 247 N.C. 444, 101 S.E.2d 398 
(1958), appeal dismissed, 251 N.C. 461, 111 
S.E.2d 538 (1959). 
The provision in the first sentence as to 

assignment means merely that the statute 
does not authorize for the first time the assign- 
ment of a “thing in action not arising out of 
contract” which was not assignable under the 
existing law. The provision does not in itself 
forbid the assignment of all choses in action not 
arising out of contract. American Sur. Co. v. 
Baker, 172 F.2d 689 (4th Cir. 1949). 
Judgments Not Embraced by Section. — 

While judgments are not treated as contracts 
for all purposes, they are so treated for the 
purpose of distinguishing them from causes of 
action arising ex delicto, and they are not 
embraced by this section, forbidding the assign- 
ment of things in an action not arising out of 
contract. Winbury v. Koonce, 83 N.C. 351 
(1880); Moore v. Norvell, 94 N.C. 265 (1886). 
When Executory Contracts Assignable. 

— As a general rule, executory contracts of an 
ordinary kind are now assignable, except that 
contracts involving a personal relation, impos- 
ing liabilities which by express terms or by the 
nature of the contracts themselves import reli- 
ance on the personal credit, trust or confidence 
of or in the other party, cannot be assigned. 
Atlantic & N.C.R.R. v. Atlantic & N.C. Co., 147 

N.C. 368, 61 S.E. 185 (1908). 
A claim for unpaid wages is a chose in 

action which may be assigned and, when 

assigned the assignee may maintain an action 
thereon in his own name. Morton v. Thornton, 
257 N.C. 259, 125 S.E.2d 464 (1962). 
Claims for bad faith refusal to settle, 

breach of fiduciary duty, and tortious 
breach of contract are not assignable. 
Horton v. New South Ins. Co., 122 N.C. App. 
265, 468 S.E.2d 856 (1996), cert. denied, — N.C. 
—, 472 S.E.2d 8 (1996). 

Installments of a pension payable in the 
future are not assignable. Gill v. Dixon, 131 
N.C. 87, 42. S.E. 538 (1902). 
The one to whom there has been an 

absolute assignment is the “real party in 
interest” rather than the assignor who has 
parted with all interest therein. Commerce 
Mfg. Co. v. Blue Jeans Corp., 146 F. Supp. 15 
(E.D.N.C. 1956). 
An assignee of a contractual right is a 

real party in interest and may maintain the 
action. Morton v. Thornton, 259 N.C. 697, 131 
S.E.2d 378 (1963). 
Assignee Sues in Own Name. — An as- 

signee may sue in his own name, under this 
section, as an equitable assignee or cestui que 
trust could formerly have done in equity. Miller 
v. Tharel, 75 N.C. 148 (1876). See also, Sutton v. 
Owen, 65 N.C. 124 (1871); Safeco Ins. Co. of 
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Am. v. Nationwide Mut. Ins. Co., 264 N.C. 749, 

142 S.E.2d 694 (1965). 
The assignee of a chose in action may 

bring an action thereon in his own name, 
under this section, and a bond given to indem- 
nify a bank from any loss it might sustain by 
reason of its taking over the assets and dis- 
charging the liabilities of another bank is as- 
signable. North Carolina Bank & Trust Co. v. 
Williams, 201 N.C. 464, 160 S.E. 484 (1931). 
Action on Assigned Nonnegotiable Note. 

— The assignee of a nonnegotiable note may 
maintain an action thereon, as may the owner 
where there is no written assignment. Wilcoxon 
v. Logan, 91 N.C. 449 (1884). 

In the case of an assignment of a bill or 
note, which transfers only the equitable 
ownership, as distinguished from an endorse- 
ment according to the law merchant, which 
transfers the legal title, the equitable owner 
being the real party in interest may sue in his 
own name. Andrews v. McDaniel, 68 N.C. 385 

(1873); Milley v. Gatling, 70 N.C. 410 (1874); 
Egerton v. Carr, 94 N.C. 653 (1886); Tyson v. 
Joyner, 139 N.C. 69, 51 S.E. 803 (1905); Ball- 
Thrash & Co. v. McCormick, 162 N.C. 471, 78 

S.E. 303 (1918). 
The assignee of a negotiable note en- 

dorsed by the clerk of the payee without 
authority is simply the holder of unendorsed 
negotiable paper and, as such, has, prima facie, 
the equitable title, and can maintain a suit 
thereon. Bresee v. Crumpton, 121 N.C. 122, 28 
S.E. 351 (1897). 
Assignment of Note by One of Several 

Joint Payees. — A note payable to three 
persons as executors of their testator, assigned 
by one of them without the concurrence of the 
others, does not enable the assignee to sue the 
makers thereon, under this section. Johnson v. 
Mangum, 65 N.C. 146 (1871). 
Assignor of Bank Deposit May Not Main- 

tain Action. — As a consequence of the re- 
quirement that every action be prosecuted in 
the name of the real party in interest, a depos- 
itor cannot maintain an action against a bank 
to recover a deposit when it appears from his 
own evidence that he has assigned the deposit 
to a third person and has no further interest in 
it. Lipe v. Guilford Nat’l Bank, 236 N.C. 328, 72 
S.E.2d 759 (1952). 
The assignee of a contract to convey real 

estate may maintain an action thereon against 
the seller for specific performance. Harry’s 
Cadillac-Pontiac Co. v. Norburn, 230 N.C. 23, 
51 S.E.2d 916 (1949), 
Where language of assignment of a lease 

clearly established that lessor assigned 
only the right to rent payments, plaintiff 
retained all other rights under the lease, in- 
cluding the right to enforce lessee’s tax obliga- 
tion under the lease, and thus, lessor was a real 
party in interest in action against lessees who 
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defaulted under lease. Martin v. Ray Lackey 
Enters., Inc., 100 N.C. App. 349, 396 S.E.2d 327 

(1990). 
Assignment of a Judgment Pending Ap- 

peal. — Where an assignment of a judgment 
for one of the defendants against the plaintiff 
was made during the pendency of the appeal, 
and it appeared that the judgment was brought 
by another person, such person, and not the 
nominal assignee, should have been substi- 
tuted as plaintiff. Field v. Wheeler, 120 N.C. 
270, 26 S.E. 810 (1897). 
An assignee for purposes of collection is 

not a “real party in interest.” Abrams v. 
Cureton, 74 N.C. 523 (1876); Morefield v. Har- 
ris, 126 N.C. 626, 36 S.E. 125 (1900); Third 
Nat’l Bank v. Exum, 163 N.C. 199, 79 S.E. 498 
(1913); First Nat’l Bank v. Rochamora, 193 N.C. 
1, 136 S.E. 259 (1927); Federal Reserve Bank v. 
Whitford, 207 N.C. 267, 176 S.E. 584 (1934); 
Booker v. Everhart, 294 N.C. 146, 240 S.E.2d 
360 (1978). 
Where plaintiff transferred claim upon 

which action was subsequently brought to 
an attorney at law for collection, with direc- 
tions to apply the proceeds to demands which 
he held for collection against the plaintiff, an 
action would not lie in the name of the plaintiff 
on the claim, as he was not the real party in 
interest. Wynne v. Heck, 92 N.C. 414 (1885). 
Determination of Status of Insured on 

Assignment to Insurer — When Insurer’s 
Payments Exceed Insured’s Loss. — Where 
there is no genuine dispute that insurer’s pay- 
ments exceeded the insured’s full loss, the trial 
court may summarily determine an objection to 
the insured’s real party in interest status. J & B 
Slurry Seal Co. v. Mid-South Aviation, Inc., 88 
N.C. App. 1, 362 S.E.2d 812 (1987). 
Same — Where Extent of Loss Has Not 

Been Determined. — Trial court could not 
enter summary judgment against plaintiff 
based on § 1A-1, Rule 17(a) where plaintiff’s 
status as a partial assignor and real party in 
interest could not be determined until the fac- 
tual issue of the extent of plaintiff’s entire loss 
was determined. J & B Slurry Seal Co. v. 
Mid-South Aviation, Inc., 88 N.C. App. 1, 362 
S.E.2d 812 (1987). 
Same — Where Insured Retains a Sepa- 

rable Interest. — If plaintiff insured assignor 
retained any separable legal interest in the 
subject matter of its claims, then both plaintiff 
and insurer assignee would be real parties in 
interest under § 1A-1, Rule 17(a) in the subject 
matter of the litigation. J & B Slurry Seal Co. v. 
Mid-South Aviation, Inc., 88 N.C. App. 1, 362 
S.E.2d 812 (1987). 

B. Setoffs and Defenses. 

Assignment of Negotiable and Nonnego- 
tiable Notes Distinguished. — The assignee 
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of a promissory note or bill of exchange en- 
dorsed before maturity takes it free from all 
equities and defenses it may be subject to in the 
hands of the payee, but the assignee of a 
nonnegotiable instrument, even before matu- 
rity, takes it subject to all equities or counter- 
claims existing between the original parties at 
the time of the assignment; bonds or sealed 
notes are on the same footing with nonnegotia- 
ble instruments. Hanens v. Potts, 86 N.C. 31 
(1882); Spence v. Tabscott, 93 N.C. 248 (1885); 
Clinton Loan Ass’n v. Merritt, 112 N.C. 243, 17 
S.E. 296 (1893). See also, Andrews v. McDaniel, 
68 N.C. 385 (1873); First Nat’] Bank v. Bynum, 
84 N.C. 24 (1881). 
Assignee Takes Subject to Setoffs and 

Other Defenses. — An assignee of a chose in 
action is by this section given the right to 
maintain the action in his name, but that right 
is circumscribed by the express provision that it 
shall be without prejudice to any offset or other 
defense existing at the time of the assignment. 
Overton v. Tarkington, 249 N.C. 340, 106 
S.E.2d 717 (1959). 

The assignee of a nonnegotiable instrument 
for value and in good faith before maturity 
takes the same subject to all defenses which the 

§ 1-58. Suits for penalties. 
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debtor may have had against the assignor 
which are based upon facts existing at the time 
of the assignment or facts arising thereafter 
but prior to the debtor’s knowledge of the 
assignment. William Iselin & Co. v. Saunders, 
231 N.C. 642, 58 S.E.2d 614 (1950). 

Lease Taken Subject to Lessees’ De- 
fenses. — Where plaintiff, according to the 
allegations of its complaint, became the as- 
signee of a lease, a nonnegotiable chose in 
action, it took it subject to any setoff or other 
defense which the lessees may have had 
against its assignors based on facts existing at 
the time of, or before notice of, the assignment, 

even though it bought it for value, and in good 
faith. Standard Amusement Co. v. Tarkington, 
247 N.C. 444, 101 S.E.2d 398 (1958), appeal 
dismissed, 251 N.C. 461, 111 S.E.2d 538 (1959). 

Past Due Notes Subject to Defenses. — A 
note taken after it is due is subject to any setoff 
or any other defense existing at the time of or 
before notice of assignment. Vaughan v. 
Jeffreys, 119 N.C. 185, 26 S.E. 94 (1896); 
Guthrie v. Moore, 182 N.C. 24, 108 S.E. 334 
(1921). See also, Mosby v. Hodge, 76 N.C. 387 
(1877); Capell v. Long, 84 N.C. 17 (1881). 

Where a penalty is imposed by any law, and it is not provided to what person 
the penalty is given, it may be recovered, for his own use, by anyone who sues 
for it. When a penalty is allowed by statute, and it is not prescribed in whose 
name suit therefor may be commenced, suit must be brought in the name of the 
State. (R.C., c. 35, ss. 47, 48; Code, ss. 1212, 1213; Rev., ss. 401, 402; C.S., s. 
447.) 

CASE NOTES 

Constitutionality. — This section does not 
conflict with the Constitution. Katzenstein v. 
Raleigh & G.R.R., 84 N.C. 688 (1881); State ex 
rel. Hodge v. Marietta & N.G.R.R., 108 N.C. 24, 
12 S.E. 1041 (1891); Sutton v. Phillips, 116 N.C. 
502, 21 S.E. 968, aff'd on rehearing, 117 N.C. 
228, 23 S.E. 264 (1895); State ex rel. Goodwin v. 
Caraleigh Phosphate & Fertilizer Works, 119 
N.C. 120, 25 S.E. 795 (1896). 
For case holding that suit should be in 

the name of the person claiming the pen- 
alty, and to whom, upon a recovery, it belongs, 
see Norman v. Dunbar, 53 N.C. 317 (1861). 
For case holding that suit should be 

prosecuted in the name of the State for the 
use of the person claiming the penalty, see 
Duncan v. Philpot, 64 N.C. 479 (1870). But see 
the following cases, in which suit was brought 
in the name of the person suing and not in the 

name of the State: Branch v. Wilmington & 
W.R.R., 77 N.C. 347 (1877); Katzenstein v. 
Raleigh & G.R.R., 84 N.C. 688 (1881); Keeter v. 
Wilmington & W.R.R., 86 N.C. 346 (1882); 
Whitehead v. Wilmington & W.R.R., 87 N.C. 
255 (1882); Branch v. Wilmington & W.R.R., 88 
N.C. 570 (1883); Middleton v. Wilmington & 
W.R.R., 95 N.C. 167 (1886); Maggett v. Roberts, 
108 N.C. 174, 12 S.E. 890 (1891); State ex rel. 
Carter v. Wilmington & W.R.R., 126 N.C. 437, 
36 S.E. 14 (1900). 
Penalty Against Railroads. — The penalty 

prescribed by statute against railroads for fail- 
ure to make returns can only be recovered in an 
action brought by the State. State ex rel. Hodge 
v. Marietta & N.G.R.R., 108 N.C. 24, 12 S.E. 
1041 (1891). 
Applied in State v. Briggs, 203 N.C. 158, 165 

S.E. 339 (1932). 
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§ 1-59. Suit for penalty, plaintiff may reply fraud to plea of 
release. 

If an action be brought in good faith by any person to recover a penalty under 
a law of this State, or of the United States, and the defendant shall set up in 
bar thereto a former judgment recovered by or against him in a former action 
brought by any other person for the same cause, then the plaintiff in such 
action, brought in good faith, may reply that the said former judgment was 
obtained by covin; and if the collusion or covin so averred be found, the plaintiff 
in the action sued with good faith shall have recovery; and no release made by 
such party suing in covin, whether before action brought or after, shall be in 
anywise available or effectual. (4 Hen. VII, c. 20; R.C., c. 31, s. 100; Code, s. 
932; Rey., s. 1521; C.S., s. 447(a); 1925, c. 21.) 

Editor’s Note. — The provision permitting and § 1521 of the Revisal of 1905. It was left 
plaintiff to reply fraud to a plea of release ina out of the Consolidated Statutes, but was again 
suit for penalty was § 932 of the Code of 1883 inserted by Public Laws 1925, c. 21. 

§ 1-60. Suit on bonds; defendant may plead satisfaction. 

When an action shall be brought on any single bill or on any judgment, if the 
defendant had paid the money due upon such bill or judgment before action 
brought, or where the defendant hath made satisfaction to the plaintiff of the 

- money due on such bill or judgment in other manner than by payment thereof, 
such payment or satisfaction may be pleaded in bar of such action; and where 
only part of the money due on such single bill or judgment hath been paid by 
the defendant, or satisfied in other manner than by payment of money, such 
part payment or part satisfaction may be pleaded in bar of so much of the 
money due on such single bill or judgment, as the same may amount to; and 
where an action is brought on any bond which hath a condition or defeasance 
to make void the same upon the payment of a lesser sum at a day or place 
certain, if the obligor, his heirs, executors or administrators have, before the 
action brought, paid to the obligee, his executor or administrator, the principal 
and interest due by the condition or defeasance of such bond, though such 
payments were not made strictly according to the condition or defeasance; or if 
such obligor, his heirs, executors or administrators have before action brought 
made satisfaction to the plaintiff of the principal and interest due by the 
condition or defeasance of such bond, in other manner than by payment 
thereof, yet the said payment or satisfaction may be pleaded in bar of such 
action, and shall be effectual as a bar thereof, in like manner as if the money 
had been paid at the day and place, according to the condition or defeasance, 
and so pleaded. (4 Hen. VII, c. 20; R.C., c. 31, s. 101; Code, s. 933; Rev., s. 1522: 
C.S., s. 147(b); 1925, c. 21.) 

Editor’s Note. — The provision permitting § 1522 of the Revisal of 1905. It was left out of 
the defendant to plead satisfaction in a suiton the Consolidated Statutes, but was again in- 
bonds was § 933 of the Code of 1883 and _ serted by Public Laws 1925, c. 21. 

§ 1-61: Repealed by Session Laws 1967, c. 954, s. 4. 

§ 1-62. Action by purchaser under judicial sale. 

Anyone given possession under a judicial sale confirmed, where the title is 
retained as a security for the price, is the legal owner of the property for all 
purposes of bringing suits for injuries thereto, after the day of sale, by trespass 
or wrongful possession, in the same manner as if the title had been conveyed 
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to him on day of sale, unless restrained by some order of the court directing the 
sale; and the suit brought is under the control of the court ordering the sale. 
(1858-9, c. 50; Code, s. 942; Rev., s. 403; C.S., s. 448.) 

CASE NOTES 

The bidder at a judicial sale acquires no 
right before confirmation of the report of the 
commissioner who made the sale under the 
order of the court. State ex rel. Att’y Gen. v. 
Roanoke Nav. Co., 86 N.C. 408 (1882); 
Vanderbilt v. Brown, 128 N.C. 498, 39 S.E. 36 
(1901). 
Where a sale has not been confirmed, the 

commissioner’s deed has not yet divested the 
title out of the petitioner. While a formal direc- 
tion to make a title is not always necessary, a 
confirmation of the sale cannot be dispensed 
with. In re Dickerson, 111 N.C. 108, 15 S.E. 
1025 (1892); Vanderbilt v. Brown, 128 N.C. 498, 
39 S.E. 36 (1901). 

When confirmation is made, the bargain 
is complete, and it relates back to the day of 
sale. Vass v. Arrington, 89 N.C. 10 (1883). 

All that a purchaser at a judicial sale is 
required to know is that the court has 
jurisdiction of the subject matter and the 
person. Cord v. Finch, 142 N.C. 140, 54 S.E. 
1009 (1906); Hackley v. Roberts, 147 N.C. 201, 
60 S.E. 975 (1908); Harris v. Bennett, 160 N.C. 
339, 76 S.E5217(1912). 

Collection of Purchase Price. — The rem- 
edy to enforce a decree under a judicial sale of 
land for the collection of the purchase price of 
the land is by motion in the cause. Davis v. 
Pierce, 167 N.C. 135, 83 S.E. 182 (1914). 

§§ 1-63, 1-64: Repealed by Session Laws 1967, c. 954, s. 4. 

Cross References. — For present provi- 
sions relating to action by executor or trustee 

and relating to infants, incompetents, etc., su- 
ing by guardian, see § 1A-1, Rule 17. 

§§ 1-65 to 1-65.4: Repealed by Session Laws 1967, c. 954, s. 4. 

Editor’s Note. — Session Laws 1955, c. 
1366, amended former § 1-65 by changing its 
number to 1-65.1 and by adding §§ 1-65.2 to 
1-65.4. Former § 1-65.1 was amended by Ses- 
sion Laws 1957, c. 249. For present provisions 

relating to infants, incompetents, etc., being 
defended by a guardian ad litem and relating to 
appointment of guardian ad litem, see § 1A-1, 
Rule 17(b). 

§ 1-65.5: Repealed by Session Laws 1969, c. 895, s. 19. 

§ 1-66: Repealed by Session Laws 1967, c. 954, s. 4. 

Cross References. — For present provi- 
sions relating to appointment of guardian ad 
litem, see § 1A-1, Rule 17. 

§§ 1-67 through 1-69: Repealed by Session Laws 1967, c. 954, s. 4. 

Cross References. — As to necessary join- 
der of parties, see § 1A-1, Rule 19. As to per- 
missive joinder of parties, see § 1A-1, Rule 20. 

§ 1-69.1. Unincorporated associations and partnerships; 
suit by or against. 

All unincorporated associations, organizations or societies, or general or 
limited partnerships, foreign or domestic, whether organized for profit or not, 
may hereafter sue or be sued under the name by which they are commonly 
known and called, or under which they are doing business, to the same extent 
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as any other legal entity established by law and without naming any of the 
individual members composing it. Any judgments and executions against any 
such association, organization or society shall bind its real and personal 
property in like manner as if it were incorporated. Any unincorporated 
association, organization, society, or general partnership bringing a suit in the 
name by which it is commonly known and called must allege the specific 
location of the recordation required by G.S. 66-68. (1955, c. 545, s. 3; 1975, c. 
593- ss" tes 

CASE NOTES 

The requirements of this section are 
mandatory and failure to satisfy them is 
not exonerated by § 66-71. Highlands Tp. 
Taxpayers Ass’n v. Highlands Tp. Taxpayers 
Ass'n, 62 N.C. App. 537, 303 S.E.2d 234 (1983). 

Strict construction of this section re- 
quires that before an unincorporated associa- 
tion may gain the privilege of instituting a 
lawsuit in its common name, first there must be 
recordation of the necessary information re- 
quired by § 66-68 and then allegation of its 
specific location. Highlands Tp. Taxpayers 
Ass'n v. Highlands Tp. Taxpayers Ass’n, 62 N.C. 
App. 5387, 303 S.E.2d 234 (1983). 

This section does not apply to actions 
filed prior to its effective date. Youngblood 
v. Bright, 243 N.C. 635, 91 S.E.2d 599 (1956). 
The words “sue” and “be sued” include the 

natural and appropriate incidents of legal pro- 
ceedings, and embrace all civil process incident 
to the commencement or continuance of legal 
proceedings. J.A. Jones Constr. Co. v. Local 
Union 755, 246 N.C. 481, 98 S.E.2d 852 (1957). 

Effect of Section. — This section allows an 
unincorporated association to sue and be sued 
under its common name, but does not affect the 
character of the association as merely the ag- 
gregate of its members. Any attempt by the 
aggregate to sue a member, a part of itself, in 
tort necessarily must fail, since a person cannot 
be both plaintiff and defendant in the same 
action. Employers Mut. Cas. Co. v. Griffin, 46 
N.C. App. 826, 266 S.E.2d 18 (1980). 

This Section Controls over § 39-24. — 
Section 39-24 was enacted in 1939. The amend- 
ment to this section, which added the require- 
ment of an allegation of § 66-68 recordation 
before suit may be brought by an unincorpo- 
rated association in its common name, was 

enacted effective October 1, 1975. In the face of 
any irreconcilable conflict between the provi- 
sions of these two statutes, this section, being 
the later enactment, will control or be regarded 
as a qualification of the earlier statute. Chero- 
kee Home Demonstration Club v. Oxendine, 
100 N.C. App. 622, 397 S.E.2d 643 (1990). 
Requirements of this section are mandatory 

and failure to satisfy them is not exonerated by 
§ 39-24. Cherokee Home Demonstration Club 

v. Oxendine, 100 N.C. App. 622, 397 S.E.2d 643 
(1990). 

This Section Controls in Conflict with 
§ 66-71. — In the face of any irreconcilable 
conflict between the provisions of this section 
and § 66-71, this section, being the later enact- 
ment, will control or be regarded as a qualifi- 
cation of the earlier statute. The same conclu- 
sion is reached when the subject matter of the 
two statutes is examined, since the more par- 
ticular directives of this section would prevail 
over the general recordation provisions of § 66- 
71. Highlands Tp. Taxpayers Ass'n v. Highlands 
Tp. Taxpayers Ass’n, 62 N.C. App. 537, 303 
S.E.2d 234 (1983). 
Right to Hold Property Not Affected by 

This Section. — While it is true that this 
section requires an unincorporated association 
to allege its registration for purposes of bring- 
ing suit in its collective name, there is no 
concomitant requirement attached to its right 
to hold property under § 39-25. Cherokee 
Home Demonstration Club v. Oxendine, 100 
N.C. App. 622, 397 S.E.2d 648 (1990). 
But Right to Bring Suit Concerning 

Property Depends on Registration Under 
This Section. — Under the wording of § 39- 

25, an unincorporated, unregistered associa- 
tion may hold real property in its common 
name; however, if the association wishes to 
bring suit concerning this property, it must be 
registered in accordance with § 66-68. Chero- 
kee Home Demonstration Club v. Oxendine, 
100 N.C. App. 622, 397 S.E.2d 643 (1990). 
Method of Service Not Covered by Sec- 

tion. — No provision of this section purports to 
prescribe the manner in which service of pro- 
cess is to be made on an unincorporated asso- 
ciation. Melton v. Hill, 251 N.C. 134, 110 S.E.2d 
875 (1959). 
Under this section, a union member may 

seek judicial relief from efforts by the 
union to deprive him of his legal rights. 
Poole v. Local 305 Nat’! Post Office Mail Han- 
dlers, 69 N.C. App. 675, 318 S.E.2d 105 (1984). 

Suits by and Against Unincorporated 
Labor Union. — An unincorporated labor 
union doing business in North Carolina by 
performing acts for which it was formed can sue 
and be sued as a separate legal entity in the 
courts of this State, and may be served with 
process in the manner prescribed by statute. 
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Martin v. Local 71, Int’] Bhd. of Teamsters, 248 
N.C. 409, 103 S.E.2d 462 (1958); Gainey v. 
Local 71, Int’! Bhd. of Teamsters, 252 N.C. 256, 
113 S.E.2d 594 (1960). 
An unincorporated labor union, which is do- 

ing business in North Carolina by performing 
acts for which it was formed, is suable in this 
State as a separate legal entity. J.A. Jones 
Constr. Co. v. Local Union 755, 246 N.C. 481, 98 
S.E.2d 852 (1957). 
An unincorporated labor union may be sued 

in the courts of this State as a legal entity 
separate and apart from its members. R.H. 
Bouligny, Inc. v. United Steelworkers of Am., 
270 N.C. 160, 154 S.E.2d 344 (1967). 

Liability of Unincorporated Labor 
Union for Torts of Employees and Agents. 
— An unincorporated labor union, as a legal 
entity separate and apart from its members, 
may be held liable in damages for torts commit- 
ted by its employees or agents acting in the 
course of their employment. R.H. Bouligny, Inc. 
v. United Steelworkers of Am., 270 N.C. 160, 
154 S.E.2d 344 (1967). 

ART. 6. PARTIES §1-72 

Failure of unincorporated association 
to comply with the directives of this sec- 
tion was fatal to its complaint. Cherokee 
Home Demonstration Club v. Oxendine, 100 

N.C. App. 622, 397 S.E.2d 643 (1990). 
For case holding evidence sufficient to 

support a finding that a labor union was 
doing business in North Carolina by per- 
forming some of the acts for which it was 
formed, see Reverie Lingerie, Inc. v. McCain, 
258 N.C. 358, 128 S.E.2d 835 (1963). 
Applied in Sizemore v. Maroney, 263 N.C. 

14, 188 S.E.2d 8038 (1964). 
Quoted in Clark v. Inn West, 89 N.C. App. 

275, 365 S.E.2d 682 (1988). 
Cited in Solon Lodge v. Ionic Lodge, 245 N.C. 

281, 95 S.E.2d 921 (1957); Glover v. Brother- 
hood of Ry. & S.S. Clerks, 250 N.C. 35, 108 
S.E.2d 78 (1959); Walker v. Nicholson, 257 N.C. 
744, 127 S.E.2d 564 (1962); Benvenue Parent- 
Teacher Ass’n v. Nash County Bd. of Educ., 4 
N.C. App. 617, 167 S.E.2d 538 (1969); Goard v. 
Branscom, 15 N.C. App. 34, 189 S.E.2d 667 
(1972). 

§ 1-70: Repealed by Session Laws 1967, c. 954, s. 4. 

Cross References. — As to joinder of par- 
ties, see § 1A-1, Rules 19 and 20. As to class 

actions, see § 1A-1, Rule 23. 

§ 1-71: Repealed by Session Laws 1967, c. 954, s. 4. 

Cross References. — As to permissive join- 
der of parties, see § 1A-1, Rule 20. 

§ 1-72. Persons jointly liable. 

In all cases of joint contracts of partners in trade or others, suit may be 
brought and prosecuted against all or any number of the persons making such 
contracts. (R:C., c.'31, s. 84; 1871-2, c. 24, s. 1; Code, s. 187; Rev., 8. 413; C.S., 
s. 459.) 

Cross References. — As to assertion of 
claims against all of the persons making joint 
contracts, see also § 1A-1, Rule 19. 

CASE NOTES 

History. — Contracts made by copartners or 
other joint obligors were made separate by 
statute, and the plaintiff could sue one or more 
at his election without impairing his right to 
proceed against others afterwards, by the Re- 
vised Code, c. 31, s. 84. This provision was not 
introduced into the Code of Civil Procedure and 
hence the principle governing contracts as con- 
strued at common law was restored. The neces- 
sity for remedy arose. The omitted section, 

which in Merwin v. Ballard, 65 N.C. 168 (1871), 
was decided to have been repealed, was enacted 
at the session of the General Assembly of 1871- 
72, c. 24,s. 1, which was § 187 of the Code, and 
now constitutes this section. See Rufty v. 
Claywell, 93 N.C. 306 (1885). 

Effect of Section. — The result of this 
section is to render contracts that are joint in 
form several in legal effect, and to neutralize, if 
not displace, those provisions which operate 
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only upon contracts that are joint. The fact that 
the contract possesses the twofold quality of 
being joint as well as several in law cannot 
render available provisions which, in terms, are 
applicable to such as are joint only. It is solely 
to remove the resulting inconveniences of an 
action prosecuted to judgment against part of 
those whose obligation is joint only, that the 
remedy is provided, and it becomes needless 
when the obligation is several also. Such is the 
construction adopted in the courts of New York. 
Rufty v. Claywell, 93 N.C. 306 (1885). 
Partnership Liability, Generally. — 

Members of a partnership are jointly and sev- 
erally bound for all its debts; because of the 
joint liability, the creditor and each partner has 
a right to demand that the joint property shall 
be applied to the joint debts; and because of the 
several liability, a creditor may, at will, sue any 
one or more of the partners. Hanstein v. 
Johnson, 112 N.C. 253, 17 S.E. 155 (1893). See 
also, Bain v. Clinton Loan Ass’n, 112 N.C. 248, 
17 S.E. 154 (1893); Daniel v. Bethell, 167 N.C. 
218, 83 S.E. 307 (1914). 

Suit Against One of Several Parties Per- 
mitted. — Where a firm in Maryland gave its 
promissory note to plaintiff, signed in the name 
of the firm, plaintiff was permitted to sue one of 
the partners alone. Palyart v. Goulding, 1 N.C. 
691001796). 

Effect of Judgment Against One Partner 
Only. — Where a judgment was obtained in an 
action against a partnership and summons 
therein was issued and served on only one of 
the partners, and the other did not make him- 
self a party or take proper steps by independent 
action to prevent it, execution could issue on 
the partnership property and on the property of 
the individual member who had been served 
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with process. Daniel v. Bethell, 167 N.C. 218, 83 
S.E. 307 (1914). 
New Action to Enforce Liability of Part- 

ner Not Previously Made a Party. — Where 
a judgment is taken against two of three part- 
ners who are liable jointly and severally, the 
proper method to enforce the liability of the 
third partner is a new action, and not a motion 
in the action in which such judgment was 
rendered; it is only when the liability is joint 
and not several that the motion in the cause is 
proper. Davis v. Sanderlin, 119 N.C. 84, 25 S.E. 
815 (1896). 
Nonsuit Against Codefendant Not Party 

to Contract Not a Fatal Variance. — When 
an action was brought against more than one 
defendant on what was alleged to be a joint 
contract, and the evidence showed that the 
agreement was made with only one defendant, 
nonsuit against the other defendants did not 
constitute a variance which justified a nonsuit 
against the defendant with whom the agree- 
ment was made. The existence of other defen- 
dants was not an essential element of the 
contract. Tillis v. Calvine Cotton Mills, Inc., 251 
N.C. 359, 111 S.E.2d 606 (1959). 

Collateral Estoppel Constituted Merito- 
rious Defense. — Where action stemmed from 
breach of auction contract between sellers, de- 
fendant and her husband, and plaintiff auction- 
eer, plaintiff auctioneer was not permitted to 
recover in a second action interest from the 
date of breach which was denied to it in a 
previous action; collateral estoppel constituted 
a meritorious defense. Thomas M. McInnis & 
Assocs. v. Hall, 318 N.C. 421, 349 S.E.2d 552 
(1986). 

Cited in Jones v. Rhea, 198 N.C. 190, 151 
S.E. 255 (1930). 

§ 1-72.1. Procedure to assert right of access. 

(a) Any person asserting a right of access to a civil judicial proceeding or to 
a judicial record in that proceeding may file a motion in the proceeding for the 
limited purpose of determining the person’s right of access. The motion shall 
not constitute a request to intervene under the provisions of Rule 24 of the 
Rules of Civil Procedure and shall instead be governed by the procedure set 
forth in this statute. The movant shall not be considered a party to the action 
solely by virtue of filing a motion under this section or participating in 
proceedings on the motion. An order of the court granting a motion for access 
made pursuant to this section shall not make the movant a party to the action 
for any purpose. 
(b) The movant shall serve a copy of its motion on all parties to the 

proceeding in any manner provided in Rule 5 of the Rules of Civil Procedure. 
Upon receipt of a motion filed pursuant to this section, the court shall establish 
the date and location of the hearing on the motion that shall be set at a time 
before conducting any further proceedings relative to the matter for which 
access is sought under the motion. The court shall cause notice of the hearing 
date and location to be posted at the courthouse where the hearing is 
scheduled. The movant shall serve a copy of the notice of the date, time, and 
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location of the hearing on all parties to the proceeding in any manner provided 
in Rule 5 of the Rules of Civil Procedure. 

(c) The court shall rule on the motion after consideration of such facts, legal 
authority, and argument as the movant and any other party to the action 
desire to present. The court shall issue a written ruling on the motion that 
shall contain a statement of reasons for the ruling sufficiently specific to permit 
appellate review. The order may also specify any conditions or limitations on 
the movant’s right of access that the court determines to be warranted under 
the facts and applicable law. 

(d) A party seeking to seal a document or testimony to be used in a court 
proceeding may submit the document or testimony to the court to be reviewed 
in camera. This subsection also applies to (i) any document or testimony that 
is the subject of a motion made under this section and that is submitted for 
review for the purposes of the court’s consideration of the motion to seal, and 
(ii) to any document or testimony that is the subject of a motion made under 
this section and that was submitted under seal or offered in closed session 
prior to the filing of a motion under this section. Submission of the document 
or proffer of testimony to the court pursuant to this section shall not in itself 
result in the document or testimony thereby becoming a judicial record subject 
to constitutional, common law, or statutory rights of access unless the 
document or testimony is thereafter introduced into evidence after a motion to 
seal or to restrict access is denied. 

(e) Aruling on a motion made pursuant to this section may be the subject of 
an immediate interlocutory appeal by the movant or any party to the 
proceeding. Notice of appeal must be given in writing, filed with the court, and 
served on all parties no later than 10 days after entry of the court’s ruling. If 
notice of appeal is timely given and given before further proceedings are held 
in the court that might be affected by appellate review of the matter, the court, 
on its own motion or on the motion of the movant or any party, shall consider 
whether to stay any proceedings that could be affected by appellate review of 
the court’s ruling on the motion. If notice of appeal is timely given but is given 
only after further proceedings in the trial court that could be affected by 
appellate review of the ruling on a motion made pursuant to this section, or if 
a request for stay of proceedings is made and is denied, then the sole relief that 
shall be available on any appeal in the event the appellate court determines 
that the ruling of the trial court was erroneous shall be reversal of the trial 
court’s ruling on the motion and remand for rehearing or retrial. On appeal the 
court may determine that a ruling of the trial court sealing a document or 
restricting access to proceedings or refusing to unseal documents or open 
proceedings was erroneously entered, but it may not retroactively order the 
unsealing of documents or the opening of testimony that was sealed or closed 
by the trial court’s order. 

(f) This section is intended to establish a civil procedure for hearing and 
determining claims of access to documents and to testimony in civil judicial 
proceedings and shall not be deemed or construed to limit, expand, change, or 
otherwise preempt any provisions of substantive law that define or declare the 
rights and restrictions with respect to claims of access. Without in any way 
limiting the generality of the foregoing provision, this section shall not apply 
to juvenile proceedings or court records of juvenile proceedings conducted 
pursuant to Chapters 7A, 7B, 90, or any other Chapter of the General Statutes 
dealing with juvenile proceedings. 

(g) Nothing in this section diminishes the rights of a movant or any party to 
seek appropriate relief at any time from the Supreme Court or Court of 
Appeals through the use of the prerogative writs of mandamus or supersedeas. 
(2001-516, s. 1.) 
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Editor’s Note. — Session Laws 2001-516, s. 
6, makes this section effective January 1, 2002, 
and applicable to court records filed on or after 
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that date and to judicial proceedings com- 
menced or pending on or after that date. 

§ 1-73: Repealed by Session Laws 1967, c. 954, s. 4. 

Cross References. — For present provi- 
sions relating to necessary joinder of parties, 

see § 1A-1, Rule 19. As to interpleader, see 
§ 1A-1, Rule 22. 

§ 1-74: Repealed by Session Laws 1967, c. 954, s. 4. 

Cross References. — For present provi- 
sions relating to abatement of actions, see 
§ 1A-1, Rule 25. 

§ 1-75: Repealed by Session Laws 1967, c. 954, s. 4. 

SUBCHAPTER IITA. JURISDICTION. 

ARTICLE 6A. 

Jurisdiction. 

§ 1-75.1. Legislative intent. 

This Article shall be liberally construed to the end that actions be speedily 
and finally determined on their merits. The rule that statutes in derogation of 
the common law must be strictly construed does not apply to this Article. 
(1967,\¢, 954.8. 2.) 

Cross References. — As to service of pro- 
cess, see § 1A-1, Rule 4. 

Legal Periodicals. — For article on juris- 

diction and process, see 5 Wake Forest Intra. L. 
Rev. 46 (1969). 

CASE NOTES 

The provisions of this Article are to be 
construed liberally in favor of finding per- 
sonal jurisdiction, as long as such a finding is 
consistent with due process. Bryson  v. 
Northlake Hilton, 407 F. Supp. 73 (M.D.N.C. 
1976). 
A prima facie presumption of rightful 

jurisdiction arises from the fact that a court of 
general jurisdiction has acted in a matter. 
Sherwood v. Sherwood, 29 N.C. App. 112, 223 
S.E.2d 509 (1976). 

Section 1A-1, Rule 4(j) is tied closely to 
this Article, and the two are complementary to 
one another. While this Article greatly liberal- 
izes the grounds for jurisdiction, the rules re- 
garding service of process are tightened to 
insure as much as possible that the defendant 

receives actual notice of the controversy. 
Edwards v. Edwards, 13 N.C. App. 166, 185 
S.E.2d 20 (1971). 
When cause of action arises directly 

from the foreign defendant’s contacts with 
this State, the threshold for sufficiency of 
defendant’s contacts with North Carolina is 
lowered. Mony Credit Corp. v. Ultra-Funding 
Corp., 100 N.C. App. 646, 397 S.E.2d 757 
(1990). 
Applied in Furbush v. Otsego Mach. Shop, 

Inc., 914 F. Supp. 1275 (E.D.N.C. 1996). 
Cited in Hill v. Hill, 11 N.C. App. 1, 180 

S.E.2d 424 (1971); Jerson v. Jerson, 68 N.C. 
App. 738, 315 S.E.2d 522 (1984); B.F. Goodrich 
Co. v. Tire King of Greensboro, Inc., 80 N.C. 
App. 129, 341 S.E.2d 65 (1986). 
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§ 1-75.2. Definitions. 
In this Article the following words have the designated meanings: 

(1) “Person” means any natural person, partnership, corporation, body 
politic, and any unincorporated association, organization, or society 
which may sue or be sued under a common name. 

(2) “Plaintiff? means the person named as plaintiff in a civil action, and 
where in this Article acts of the plaintiff are referred to, the reference 
includes the acts of his agent within the scope of the agent’s authority. 

(3) “Defendant” means the person named as defendant in a civil action, 
and where in this Article acts of the defendant are referred to, the 
reference includes any person’s acts for which the defendant is legally 
responsible. In determining for jurisdictional purposes the defen- 
dant’s legal responsibility for the acts of another, the substantive 
liability of the defendant to the plaintiff is irrelevant. 

(4) Where jurisdiction of the person is drawn into question in respect to 
any claim asserted under Rule 14 of the Rules of Civil Procedure, the 
terms “Plaintiff? and “Defendant” as above defined shall include a 
third-party plaintiff and a third-party defendant respectively. 

(5) “Solicitation” means a request or appeal of any kind, direct or indirect, 
by oral, written, visual, electronic, or other communication, whether 
or not the communication originates from outside the State. (1967, c. 
954" 's. 2; 1993) c. 338;'si'1)) 

Editor’s Note. — The Rules of Civil Proce- 
dure, referred to in subdivision (4) of this sec- 
tion, are found in § 1A-1. 

CASE NOTES 

Defendant Must Be Legal Entity. — The _ is. Rollins v. Junior Miller Roofing Co., 55 N.C. 
defendant in a civil action must be an existing App. 158, 284 S.E.2d 697 (1981). 
legal entity, either natural or artificial; how- Applied in Simms v. Mason’s Stores, Inc., 
ever, it is not necessary to allege in the com- 285 N.C. 145, 203 S.E.2d 769 (1974). 

plaint what type of legal entity the defendant 

§ 1-75.3. Jurisdictional requirements for judgments 
against persons, status and things. 

(a) Jurisdiction of Subject Matter Not Affected by This Article. — Nothing in 
this Article shall be construed to confer, enlarge or diminish the subject matter 
jurisdiction of any court. 

(b) Personal Jurisdiction. — A court of this State having jurisdiction of the 
subject matter may render a judgment against a party personally only if there 
exists one or more of the jurisdictional grounds set forth in G.S. 1-75.4 or GS. 
1-75.7 and in addition either: 

(1) Personal service or substituted personal service of summons, or 
service of publication of a notice of service of process is made upon the 
defendant pursuant to Rule 4(j) or Rule 491) of the Rules of Civil 
Procedure; or 

(2) Service of a summons is dispensed with under the conditions in GS. 
OeTh 

(c) Jurisdiction in Rem or Quasi in Rem. — A court of this State having 
jurisdiction of the subject matter may render a judgment in rem or quasi in 
rem upon a status or upon a property or other things pursuant to G.S. 1-75.8 
and the judgment in such action may affect the interests in the status, property 
or thing of all persons served pursuant to Rule 4(k) of the Rules of Civil 
Procedure. (1967, c. 954, s. 2; 1983, c. 231.) 
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Editor’s Note. — The Rules of Civil Proce- 
dure, referred to above, are found in § 1A-1. 
Legal Periodicals. — For note, “Burnham 

CH. 1. CIVIL PROCEDURE §1-75.4 

v. Superior Court: The Supreme Court Agrees 
on Transient Jurisdiction in Practice, But Not 
in Theory,” see 69 N.C.L. Rev. 1271 (1991). 

CASE NOTES 

“Minimum Contacts.” — The nonresident 
defendant must have “minimum contacts” with 
the state before any court of that state may 
render, consistent with the due process clause, 
a valid child custody order. Harris v. Harris, 

104 N.C. App. 574, 410 S.E.2d 527 (1991). 
The issue of in personam jurisdiction 

involves a two-stage inquiry: First, do the 
“long-arm” statutes allow the courts to assume 
jurisdiction over defendant? Second, assuming 
they do, does the exercise of such jurisdiction 
comport with due process? Gro-Mar Pub. Rela- 
tions, Inc. v. Billy Jack Enter., Inc., 36 N.C. 

App. 673, 245 S.E.2d 782 (1978). 
The parent-child relationship is a sta- 

tus. In re Trueman, 99 N.C. App. 579, 393 
S.E.2d 569 (1990). 
Personal Jurisdiction Required for Per- 

sonal Judgment. — Pursuant to subsection 
(b) of this section, a court of this State having 
jurisdiction of the subject matter may render a 

judgment against a party personally only if 
there exists one or more of the jurisdictional 
grounds set forth in G.S. 1-75.4. Without per- 
sonal “jurisdictional grounds,” a trial court 
lacks the authority to render a child custody 
order against a nonresident defendant. Harris 
v. Harris, 104 N.C. App. 574, 410 S.E.2d 527 
(1991). 
Applied in Bowdach v. Frontierland, Inc., 

347 F. Supp. 233 (W.D.N.C. 1972); Bowdach v. 
Frontierland, Inc., 347 F. Supp. 237 (W.D.N.C. 
1972); Coastland Corp. v. North Carolina Wild- 
life Resources Comm’n, 134 N.C. App. 343, 517 
S.E.2d 661 (1999); Croom v. State Dep’t of 
Commerce, 143 N.C. App. 493, 547 S.E.2d 87 
(2001). 
Quoted in Hill v. Hill, 11 N.C. App. 1, 180 

S.E.2d 424 (1971). 
Cited in Transtector Sys. v. Electric Supply, 

Inc., 1138 N.C. App. 148, 437 S.E.2d 699 (1993). 

§ 1-75.4. Personal jurisdiction, grounds for generally. 

A court of this State having jurisdiction of the subject matter has jurisdiction 
Over a person served in an action pursuant to Rule 4G), Rule 441), or Rule 443) 
of the Rules of Civil Procedure under any of the following circumstances: 

(1) Local Presence or Status. — In any action, whether the claim arises 
within or without this State, in which a claim is asserted against a 
party who when service of process is made upon such party: 
a. Is a natural person present within this State; or 
b. Is a natural person domiciled within this State; or 
c. Is a domestic corporation; or 
d. Is engaged in substantial activity within this State, whether such 

activity is wholly interstate, intrastate, or otherwise. 
(2) Special Jurisdiction Statutes. — In any action which may be brought 

under statutes of this State that specifically confer grounds for 
personal jurisdiction. 

(3) Local Act or Omission. — In any action claiming injury to person or 
property or for wrongful death within or without this State arising out 
of an act or omission within this State by the defendant. 

(4) Local Injury; Foreign Act. — In any action for wrongful death 
occurring within this State or in any action claiming injury to person 
or property within this State arising out of an act or omission outside 
this State by the defendant, provided in addition that at or about the 
time of the injury either: 
a. Solicitation or services activities were carried on within this State 

by or on behalf of the defendant; 
b. Products, materials or thing processed, serviced or manufactured 

by the defendant were used or consumed, within this State in the 
ordinary course of trade; or 

c. Unsolicited bulk commercial electronic mail was sent into or within 
this State by the defendant using a computer, computer network, 
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or the computer services of an electronic mail service provider in 
contravention of the authority granted by or in violation of the 
policies set by the electronic mail service provider. Transmission 
of commercial electronic mail from an organization to its mem- 
bers shall not be deemed to be unsolicited bulk commercial 
electronic mail. 

(5) Local Services, Goods or Contracts. — In any action which: 
a. Arises out of a promise, made anywhere to the plaintiff or to some 

third party for the plaintiff’s benefit, by the defendant to perform 
services within this State or to pay for services to be performed in 
this State by the plaintiff; or 

b. Arises out of services actually performed for the plaintiff by the 
defendant within this State, or services actually performed for 
the defendant by the plaintiff within this State if such perfor- 
mance within this State was authorized or ratified by the defen- 
dant; or . 

c. Arises out of a promise, made anywhere to the plaintiff or to some 
third party for the plaintiff’s benefit, by the defendant to deliver 
or receive within this State, or to ship from this State goods, 
documents of title, or other things of value; or 

d. Relates to goods, documents of title, or other things of value 
shipped from this State by the plaintiff to the defendant on his 

_ order or direction; or 
-e. Relates to goods, documents of title, or other things of value 

actually received by the plaintiff in this State from the defendant 
through a carrier without regard to where delivery to the carrier 
occurred. 

(6) Local Property. — In any action which arises out of: 
a. A promise, made anywhere to the plaintiff or to some third party 

for the plaintiff’s benefit, by the defendant to create in either 
party an interest in, or protect, acquire, dispose of, use, rent, own, 
control or possess by either party real property situated in this 
State; or 

b. Aclaim to recover for any benefit derived by the defendant through 
the use, ownership, control or possession by the defendant of 
tangible property situated within this State either at the time of 
the first use, ownership, control or possession or at the time the 
action is commenced; or 

c. A claim that the defendant return, restore, or account to the 
plaintiff for any asset or thing of value which was within this 
State at the time the defendant acquired possession or control 
over it. 

(7) Deficiency Judgment on Local Foreclosure or Resale. — In any action 
to recover a deficiency judgment upon an obligation secured by a 
mortgage, deed of trust, conditional sale, or other security instrument 
executed by the defendant or his predecessor to whose obligation the 
defendant has succeeded and the deficiency is claimed either: 
a. In an action in this State to foreclose such security instrument 

upon real property, tangible personal property, or an intangible 
represented by an indispensable instrument, situated in this 
State; or 

b. Following sale of real or tangible personal property or an intangi- 
ble represented by an indispensable instrument in this State 
under a power of sale contained in any security instrument. 

(8) Director or Officer of a Domestic Corporation. — In any action against 
a defendant who is or was an officer or director of a domestic 
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corporation where the action arises out of the defendant’s conduct as 
such officer or director or out of the activities of such corporation while 
the defendant held office as a director or officer. 

(9) Taxes or Assessments. — In any action for the collection of taxes or 
assessments levied, assessed or otherwise imposed by a taxing au- 
thority of this State after the date of ratification of this act. 

(10) Insurance or Insurers. — In any action which arises out of a contract 
of insurance as defined in G.S. 58-1-10 made anywhere between the 
plaintiff or some third party and the defendant and in addition either: 
a. The plaintiff was a resident of this State when the event occurred 

out of which the claim arose; or 
b. The event out of which the claim arose occurred within this State, 

regardless of where the plaintiff resided. 
(11) Personal Representative. — In any action against a personal repre- 

sentative to enforce a claim against the deceased person represented, 
whether or not the action was commenced during the lifetime of the 
deceased, where one or more of the grounds stated in subdivisions (2) 
to (10) of this section would have furnished a basis for jurisdiction 
over the deceased had he been living. 

(12) Marital Relationship. — In any action under Chapter 50 that arises 
out of the marital relationship within this State, notwithstanding 
subsequent departure from the State, if the other party to the marital 
relationship continues to reside in this State. (1967, c. 954, ss. 2, 10; 
1969, c. 803; 1981, c. 815, s. 4; 1983, c. 231; 1995, c. 389, s. 1; 1999-212, 
s. 1.) 

Editor’s Note. — The Rules of Civil Proce- 
dure, referred to above, are found in § 1A-1. 
Legal Periodicals. — For note on constitu- 

tionality of constructive service of process on 
missing defendants, see 48 N.C.L. Rev. 616 
(1970). 

For article on modern statutory approaches 
to service of process outside the State, see 49 
N.C.L. Rev. 235 (1971). 

For article, “Recognition of Foreign Judg- 
ments,” see 50 N.C.L. Rev. 21 (1971). 

For article, “Statutes of Limitations in the 
Conflict of Laws,” see 52 N.C.L. Rev. 489 (1974). 

For survey of 1973 case law with regard to in 
personam jurisdiction over out-of-state corpo- 
rations, see 52 N.C.L. Rev. 850 (1974). 

For comment discussing the conflict of this 
section with § 1-21 prior to the 1979 amend- 
ment to § 1-21, see 12 Wake Forest L. Rev. 
1041 (1976). 

For survey of 1976 case law on civil proce- 
dure, see 55 N.C.L. Rev. 914 (1977). 

For survey of 1977 law on civil procedure, see 
56 N.C.L. Rev. 874 (1978). 

For survey of 1978 law on civil procedure, see 
57 N.C.L. Rev. 891 (1979). 

For article on long-arm jurisdiction and min- 
imum contacts, see 58 N.C.L. Rev. 407 (1980). 

For survey of 1979 law on civil procedure, see 
58 N.C.L. Rev. 1261 (1980). 

For comment on jurisdiction based upon at- 
tachment, see 16 Wake Forest L. Rev. 377 
(1980). 

For article, “Foreign Corporations in North 
Carolina: The ‘Doing Business’ Standards of 
Qualification, Taxation, and Jurisdiction,” see 
16 Wake Forest L. Rev. 711 (1980). 

For survey of 1981 law on civil procedure, see 
60 N.C.L. Rev. 1214 (1982). 

For survey of 1983 law on civil procedure, see 
62 N.C.L. Rev. 1107 (1984). 

For civil procedure note, “North Carolina 
Adopts the Stream of Commerce Theory of 
Jurisdiction: A Step in the Right Direction,” see 
20 Wake Forest L. Rev. 737 (1984). 

For note, “Miller v. Kite, 313 N.C. 474, 329 
S.E.2d 663 (1985): Should Domestic Disputes 
Require the Maximum or Minimum Contacts?,” 
see 64 N.C.L. Rev. 825 (1986). 

For note on the North Carolina Supreme 
Court’s rejection of the minimum contacts anal- 
ysis under the “transient rule” of jurisdiction, 
see 66 N.C.L. Rev. 1051 (1988). 

For note, “Burnham v. Superior Court: The 
Supreme Court Agrees on Transient Jurisdic- 
tion in Practice, But Not in Theory,” see 69 
N.C.L. Rev. 1271 (1991). 

For article, “Jurisdiction Over Those Who 
Breach Their Contracts: The Lessons of Burger 
King,” see 72 N.C.L. Rev. 55 (1993). 
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CASE NOTES 

I. General Consideration. 
II. Due Process Considerations. 

A. In General. 
B. Determining Minimum Contacts. 

III. Cases in Which Minimum Contacts Requirement Met. 
IV. Cases in Which Minimum Contacts Requirement Not Met. 
V. Local Presence or Status. 

VI. Local Act or Omission. 
. Local Injury; Foreign Act. 
. Local Services, Goods or Contracts. 

IX. Cases Decided Under Prior Law. 
A. General Consideration. 
B. Minimum Contacts. 

C. Solicitation of Business in State. 
D. Goods Expected to Be Used or Consumed in State. 

I. GENERAL CONSIDERATION. 

This section is commonly referred to as 
the “long-arm” statute. Dillon v. Numismatic 
Funding Corp., 291 N.C. 674, 231 S.E.2d 629 
(1977); Kaplan School Supply Corp. v. Henry 
Wurst, Inc., 56 N.C. App. 567, 289 S.E.2d 607, 
cert. denied, 306 N.C. 385, 294 S.E.2d 209 
(1982). 
And is based on the Wisconsin “long- 

arm” statute. Chadbourn, Inc. v. Katz, 285 
N.C. 700, 208 S.E.2d 676 (1974). 
Purpose of Section. — Provisions of this 

section are a legislative attempt to assert in 
personam jurisdiction over nonresident defen- 
dants to the full extent permitted by the due 
process clause of the United States Constitu- 
tion. First-Citizens Bank & Trust Co. v. 
McDaniel, 18 N.C. App. 644, 197 S.E.2d 556 
(1973), overruled on other grounds in United 
Buying Group, Inc. v. Coleman, 296 N.C. 510, 
251 S.E.2d 610 (1979); Sparrow v. Goodman, 
376 F. Supp. 1268 (W.D.N.C. 1974); First Nat'l 
Bank v. General Funding Corp., 30 N.C. App. 
172, 226 S.E.2d 527 (1976); Forman & 
Zukerman v. Schupak, 31 N.C. App. 62, 228 
S.E.2d 503 (1976), cert. denied & appeal dis- 
missed, 292 N.C. 264, 233 S.E.2d 391, appeal 
dismissed, 434 U.S. 804, 98 S. Ct. 32, 54 L. Ed. 
2d 61 (1977); Dillon v. Numismatic Funding 
Corp., 291 N.C. 674, 231 S.E.2d 629 (1977); 
Stephenson v. Jordan Volkswagen, Inc., 428 F. 
Supp. 195 (W.D.N.C. 1977); Phoenix Am. Corp. 
v. Brissey, 46 N.C. App. 527, 265 S.E.2d 476 
(1980); Kaplan School Supply Corp. v. Henry 
Wurst, Inc., 56 N.C. App. 567, 289 S.E.2d 607, 
cert. denied, 306 N.C. 385, 294 S.E.2d 209 
(1982); Marion v. Long, 72 N.C. App. 585, 325 
S.E.2d 300, cert. denied and appeal dismissed, 
313 N.C. 604, 330 S.E.2d 612 (1985). 

The long-arm statute is designed to confer 
jurisdiction over nonresident defendants to the 
fullest extent possible under the due process 
clause of the Fourteenth Amendment. Tart v. 

Prescott’s Pharmacies, Inc., 118 N.C. App. 516, 
456 S.E.2d 121 (1995). 

North Carolina’s long-arm statute was en- 
acted to make available to the North Carolina 
courts the full jurisdictional powers permissi- 
ble under federal due process. Regent Lighting 
Corp. v. Galaxy Elec. Mfg., Inc, 933 F. Supp. 507 
(M.D.N.C. 1996). 

This section is a procedural law which 
does not affect substantive rights. Federal Ins. 
Co. v. Piper Aircraft Corp., 341 F. Supp. 855 
(W.D.N.C. 1972), aff'd, 473 F.2d 909 (4th Cir. 
1973). 

Intent. — The intent of the North Carolina 
long-arm statute is to assert in personam juris- 
diction to the full extent permitted by the Due 
Process Clause of the United States Constitu- 
tion. Superguide Corp. v. Kegan, 987 F. Supp. 
481 (W.D.N.C. 1997). 
Accordingly, it can properly be applied 

retroactively. Federal Ins. Co. v. Piper Air- 
craft Corp., 341 F. Supp. 855 (W.D.N.C. 1972), 
aff’d, 473 F.2d 909 (4th Cir. 1973). 
Liberal Construction. — There is a clear 

mandate that the North Carolina long-arm 
statute be given a liberal construction, making 
available to the North Carolina courts the full 
jurisdictional powers permissible under federal 
due process. Vishay Intertechnology, Inc. v. 
Delta Int’] Corp., 696 F.2d 1062 (4th Cir. 1982). 

Both the wording of this section and applica- 
ble case law accord liberal construction to this 
long-arm statute, thereby favoring finding per- 
sonal jurisdiction. Thus, the prevailing law in 
North Carolina presumes the existence of in 
personam jurisdiction. Southern Case, Inc. v. 
Management Recruiters Int'l, Inc., 544 F. Supp. 
403 (E.D.N.C. 1982). 

This section should receive liberal construc- 
tion, in favor of finding jurisdiction. Marion v. 
Long, 72. N.C. App. 585, 325 S.E.2d 300, cert. 
denied and appeal dismissed, 313 N.C. 604, 330 
S.E.2d 612 (1985); Schofield v. Schofield, 78 
N.C. 657, 338 S.E.2d 1382 (1986). 
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Federal courts will give the statutory provi- 
sions a liberal construction in order to ensure 
that North Carolina courts maintain the full 
jurisdictional powers permissible under federal 
due process. General Latex & Chem. Corp. v. 
Phoenix Medical Technology, Inc., 765 F. Supp. 
1246 (W.D.N.C. 1991). 

Given the liberal construction of the North 
Carolina long-arm statute, the prevailing law 
in North Carolina presumes the existence of in 
personam jurisdiction. General Latex & Chem. 
Corp. v. Phoenix Medical Technology, Inc., 765 
F. Supp. 1246 (W.D.N.C. 1991). 

There is a clear mandate that the North 
Carolina Long-Arm Statute be given a liberal 
construction, thereby favoring a finding of per- 
sonal jurisdiction. FDIC v. Kerr, 637 F. Supp. 

828 (W.D.N.C. 1986). 
In determining whether the “long-arm” stat- 

ute permits the court to entertain an action 
against a particular defendant, the statute 
should be liberally construed in favor of finding 
jurisdiction. Strother v. Strother, 120 N.C. App. 
393, 462 S.E.2d 542 (1995). 
A clear mandate exists that the North Caro- 

lina “long-arm” statute be given a liberal con- 
struction, making available to the North Caro- 
lina courts the full jurisdictional powers 
permissible under federal due process. Crown 
Cork & Seal Co. v. Dockery, 886 F. Supp. 12538 
(M.D.N.C. 1995). 

Both the wording of this section and applica- 
ble case law accord liberal construction to this 
long-arm statute. Plant Genetic Sys. v. Ciba 
Seeds, 933 F. Supp. 519 (M.D.N.C. 1996). 

This section should receive liberal construc- 
tion, favoring the finding of jurisdiction. Starco, 
Inc. v. AMG Bonding & Ins. Servs., Inc., 124 
N.C. App. 332, 477 S.E.2d 211 (1996). 
The North Carolina long-arm statute 

specifically requires “substantial activity” 
within the state. Superguide Corp. v. Kegan, 
987 F. Supp. 481 (W.D.N.C. 1997). 
Findings of Trial Court. — Absent request 

by a party, the trial court is not required to 
make findings as to which statutory grounds it 
utilized in finding personal jurisdiction, rather, 
it is presumed that the court, upon proper 
evidence, found facts sufficient to support its 
decision. Godwin v. Walls, 118 N.C. App. 341, 
455 S.E.2d 473, cert. granted, 341 N.C. 419, 461 
S.E.2d 757 (1995). 
Judgment entered against a defendant 

over which court does not have in 
personam jurisdiction is void and subject to 
being set aside pursuant to § 1A-1; Rule 
60(b)(4). Hayes v. Evergo Tel. Co. Ltd., 100 N.C. 
App. 474, 397 S.E.2d 325 (1990). 
The resolution of the question of in 

personam jurisdiction involves a two-fold 
determination. First, do the statutes of North 
Carolina permit the courts of this jurisdiction 
to entertain this action against defendant? Sec- 
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ond, if so, does the exercise of this power by the 
North Carolina courts violate due process of 
law? Dillon v. Numismatic Funding Corp., 291 
N.C. 674, 231 S.E.2d 629 (1977); Gro-Mar Pub. 
Relations, Inc., v. Billy Jack Enter., Inc., 36 
N.C. App. 678, 245 S.E.2d 782 (1978); Telerent 
Leasing Corp. v. Equity Assocs., 36 N.C. App. 
713, 245 S.E.2d 229 (1978); Hankins v. Somers, 
39 N.C. App. 617, 251 S.E.2d 640, cert. denied, 
297 N.C. 300, 254 S.E.2d 920 (1979); Kaplan 
School Supply Corp. v. Henry Wurst, Inc., 56 
N.C. App. 567, 289 S.E.2d 607 (1982); Collector 
Cars of Nags Head, Inc. v. G.C.S. Elecs., 82 N.C. 
App. 579, 347 S.E.2d 74 (1986); ETR Corp. v. 
Wilson Welding Serv., Inc., 96 N.C. App. 666, 
386 S.E.2d 766 (1990). 

Before the court may exercise jurisdiction 
over a nonresident defendant, it must have 

statutory authorization and its exercise of such 
jurisdiction must comport with the require- 
ments of due process. United Buying Group, 
Inc. v. Coleman, 37 N.C. App. 26, 245 S.E.2d 
402 (1978), aff'd in part and revd in part on 
other grounds, 296 N.C. 510, 251 S.E.2d 610 
(1979). 

The resolution of a question of in personam 
jurisdiction over a foreign corporation, as with 
any determination of personal jurisdiction, in- 
volves a two-part determination: (1) Does a 
statutory basis for personal jurisdiction exist, 
and (2) if so, does the exercise of this jurisdic- 
tion violate constitutional due process. How- 
ever, since the statutory authorization for per- 
sonal jurisdiction is coextensive with federal 
due process, the critical inquiry in determining 
whether North Carolina may assert in 
personam jurisdiction over a defendant is 
whether the assertion comports with due pro- 
cess. J.M. Thompson Co. v. Doral Mfg. Co., 72 
N.C. App. 419, 324 S.E.2d 909, cert. denied, 313 
N.C. 602, 330 S.E.2d 611 (1985). 

To determine if foreign defendants may be 
subjected to in personam jurisdiction in this 
State, the court must apply a two-pronged test. 
First, it must be determined whether North 
Carolina jurisdictional statutes allow North 
Carolina courts to entertain the action. Second, 
it must be determined whether North Carolina 
courts can constitutionally exercise such juris- 
diction consistent with due process of law. 
Marion v. Long, 72 N.C. App. 585, 325 S.E.2d 
300, cert. denied and appeal dismissed, 313 
N.C. 604, 330 S.E.2d 612 (1985); DeSoto Trail, 
Inc. v. Covington Diesel, Inc., 77 N.C. App. 637, 
335 §.E.2d 794 (1985). 

In order to determine whether North Caro- 
lina may properly exercise jurisdiction over the 
person of a foreign defendant, the court applies 
a two-part test: (1) Do the “long-arm” jurisdic- 
tion statutes, when liberally construed, permit 
the exercise of jurisdiction? (2) If so, does the 
exercise of jurisdiction unconstitutionally vio- 
late due process of law? B.F. Goodrich Co. v. 
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Tire King of Greensboro, Inc., 80 N.C. PB: 129, 
341 S.E.2d 65 (1986). 

Challenges to in personam jurisdiction 
present a two-part inquiry; first, whether the 
statutes of North Carolina permit the exercise 
of jurisdiction, and second, whether exercising 
in personam jurisdiction over defendant vio- 
lates due process of law. Hayes v. Evergo Tel. 
Co. Ltd., 100 N.C. App. 474, 397 S.E.2d 325 
(1990). 

North Carolina has adopted a two-part test 
to determine whether a court may exercise in 
personam jurisdiction over a nonresident de- 
fendant. First, the court must determine 
whether the “long-arm” statute, confers juris- 
diction over defendant. Second, the court must 
determine whether the exercise of personal 
jurisdiction violates defendant’s right to due 
process. Mony Credit Corp. v. Ultra-Funding 
Corp., 100 N.C. App. 646, 397 S.E.2d 757 
(1990). 
Personal Service Suffices When Party Is 

Present in State. — The rule continues to be 
that personal service on a nonresident party, at 
a time when that party is present in the forum 
state, suffices in and of itself to confer personal 
jurisdiction over that party. Lockert  v. 
Breedlove, 321 N.C. 66, 361 S.E.2d 581 (1987); 
Jenkins v. Jenkins, 89 N.C. App. 705, 367 
S.E.2d 4 (1988). 

Subdivision (1)a of this section permits our 
state courts, having subject matter jurisdiction, 
to exercise in personam jurisdiction over a 
person served with process in accordance with 
§ 1A-1, Rule 4G) or 4G1), while present within 
the state. Brookshire v. Brookshire, 89 N.C. 
App. 48, 365 S.E.2d 307 (1988). 

Subdivision (2) of this section confers 
personal jurisdiction whenever any special 
jurisdiction statutes apply. Mony Credit Corp. 
v. Ultra-Funding Corp., 100 N.C. App. 646, 397 
S.E.2d 757 (1990). 

Section 66-192(c) is a “Special Jurisdic- 
tional Statute” as that term is used in this 
section. D.P. Riggins & Assocs. v. American Bd. 
Cos., 796 F. Supp. 205 (W.D.N.C. 1992). 
For case holding that subdivision (2) of 

this section and former § 55-145 did not 
violate federal due process as applied to a 
foreign corporation, see Mony Credit Corp. v. 
Ultra-Funding Corp., 100 N.C. App. 646, 397 
S.E.2d 757 (1990). 
Personal Service Held to Establish Ju- 

risdiction in Child Custody and Support 
Action. — The singular fact that defendant 
was served with process while present within 
this state was sufficient to establish in 
personam jurisdiction over him for purposes of 
a child custody and support action. Brookshire 
v. Brookshire, 89 N.C. App. 48, 365 S.E.2d 307 
(1988). 

Alias and pluries summons served per- 
sonally on a nonresident defendant while 
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present in this state were held not to be 
issued on a different person and therefore re- 
lated back to the original summons where the 
original summons had been properly served 
upon the Commissioner of Motor Vehicles pur- 
suant to § 1-105. Smith v. Schraffenberger, 90 

N.C. App. 589, 369 S.E.2d 90, cert..denied, 323 
N.C. 366, 373 S.E.2d 549 (1988). 
Applicability of Subdivision (12). — Sub- 

division (12) of this section, entitled “Marital 
Relationship,” applies to an action under Chap- 
ter 50 only if the action for absolute divorce in 
the relationship was filed on or after October 1, 
1981. Schofield v. Schofield, 78 N.C. App. 657, 
338 S.E.2d 132 (1986). 
Jurisdiction over Alimony Modification. 

— Section 50-16.9 provides only that an ali- 
mony order entered by a court of another juris- 
diction may be modified by a court of this State 
“upon gaining jurisdiction over the person of 
both parties”; therefore, statutory jurisdiction 
arises, if at all, under this section, the North 

Carolina “long-arm” statute. Schofield  v. 
Schofield, 78 N.C. App. 657, 338 S.E.2d 132 
(1986). 
Allegation of Injury Is Sufficient. — The 

statute is satisfied if the plaintiff merely claims 
an injury occurred, not that the plaintiff has 
actually proven the injury. Uniprop Manufac- 
tured Hous. Communities Income Fund II v. 
Home Owners Funding Corp., 753 F. Supp. 
1315 (W.D.N.C. 1990). 
But the burden of plaintiff in establish- 

ing in personam jurisdiction requires 
more than conjecture on the court’s part. 
Uniprop Manufactured Hous. Communities In- 
come Fund II v: Home Owners Funding Corp., 
753 F. Supp. 1315 (W.D.N.C. 1990). 
Cause of Action Need Not Be Related to 

Activities Giving Rise to Jurisdiction. — 
There is no requirement that the cause of 
action pursuant to which the jurisdictional 
claim is raised be related to the activities of the 
defendant which give rise to the in personam 
jurisdiction. Munchak Corp. v. Riko Enters., 
Inc., 368 F. Supp. 1366 (M.D.N.C. 1973); 
Hankins v. Somers, 39 N.C. App. 617, 251 
S.E.2d 640, cert. denied, 297 N.C. 300, 254 
S.E.2d 920 (1979). 
The burden is on the plaintiffs to prove 

the existence of jurisdiction, but that bur- 
den can be met by a prima facie showing that 
jurisdiction is conferred by a statute such as 
this one. Bryson v. Northlake Hilton, 407 F. 
Supp. 73 (M.D.N.C. 1976). See also, Munchak 
Corp. v. Riko Enters., Inc., 368 F. Supp. 1366 
(M.D.N.C. 1973); Gro-Mar Pub. Relations, Inc. 
v. Billy Jack Enter., Inc., 36 N.C. App. 673, 245 
S.E.2d 782 (1978). 

The burden is on plaintiff to establish a 
prima facie showing that one of the statutory 
grounds enumerated in this section applies. 
Marion v. Long, 72 N.C. App. 585, 325 S.E.2d 
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300, cert. denied and appeal dismissed, 313 
N.C. 604, 330 S.E.2d 612 (1985); DeSoto Trail, 
Inc. v. Covington Diesel, Inc., 77 N.C. App. 637, 
335 S.E.2d 794 (1985); Schofield v. Schofield, 78 
N.C. App. 657, 338 S.E.2d 132 (1986). 
There is no need for a tolling statute 

when a nonresident defendant is amena- 
ble to process. But this does not place the 
tolling statute in hopeless conflict with the 
long-arm jurisdictional statute. Full effect can 
be given to both of the statutes. Duke Univ. v. 
Chestnut, 28 N.C. App. 568, 221 S.E.2d 895, 
cert. denied, 289 N.C. 726, 224 S.E.2d 674 
(1976), decided prior to the 1979 amendment to 
§ 1-21. 

The application of a tolling statute such as 
§ 1-21 when defendant has at all times been 

subject to the service of process under subdivi- 
sion (5) of the present section by which the 
court would have acquired personal jurisdiction 
is inimical to the general purposes of statutes of 
limitations. Those statutes exist to eliminate 
the injustice which may result from the asser- 
tion of stale claims by providing a reasonable 
but definite time within which a claim must be 
prosecuted in the courts or be forever barred. 
Duke Univ. v. Chestnut, 28 N.C. App. 568, 221 
S.E.2d 895, cert. denied, 289 N.C. 726, 224 
S.E.2d 674 (1976), decided prior to the 1979 
amendment to § 1-21. 

The “borrowing provision” of § 1-21 is 
not applicable if a defendant is subject to long- 
arm jurisdiction under this section. Laurent v. 
USAIR, Inc., 124 N.C. App. 208, 476 S.E.2d 443 
(1996), cert. denied, 346 N.C. 178, 486 S.E.2d 
205 (1997). 

Child Custody Order. — Pursuant to § 1- 
75.3(b), a court of this State having jurisdiction 
of the subject matter may render a judgment 
against a party personally only if there exists 
one or more of the jurisdictional grounds set 
forth in this section. Without personal “jurisdic- 
tional grounds,” a trial court lacks the author- 
ity to render a child custody order against a 
nonresident defendant. Harris v. Harris, 104 
N.C. App. 574, 410 S.E.2d 527 (1991). 
Contract Right Is “Asset or Thing of 

Value.” — A contract right is a property right. 
A fortiori, it is an “asset or thing of value”. 
Munchak Corp. v. Riko Enters., Inc., 368 F. 
Supp. 1366 (M.D.N.C. 1973). 

Situs of Contract Right. — Where the 
holder of the contract right alleged is a North 
Carolina resident, the situs of the “asset or 

thing of value” is in this State. Munchak Corp. 
v. Riko Enters., Inc., 368 F. Supp. 1366 
(M.D.N.C. 1973). 
Agency Relationship. — While a corporate 

entity is liable for any wrongful act or omission 
of an agent acting with proper authority, it does 
not follow an agent may be held liable under 
the jurisdiction of courts for acts or omissions 
allegedly committed by the corporation; juris- 
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diction may not be asserted over a corporate 
agent without some affirmative act committed 
in his individual official capacity. Godwin v. 
Walls, 118 N.C. App. 341, 455 S.E.2d 473, cert. 
granted, 341 N.C. 419, 461 S.E.2d 757 (1995). 

Fact that defendant was acting within the 
scope and course of employer-employee and 
agency relationship with a North Carolina com- 
pany at the time of collision, did not mean that 
North Carolina courts could exercise personal 
jurisdiction over him. Godwin v. Walls, 118 N.C. 
App. 341, 455 S.E.2d 473, cert. granted, 341 
N.C. 419, 461 S.E.2d 757 (1995). 
Applied in Bowdach v. Frontierland, Inc., 

347 F. Supp. 233 (W.D.N.C. 1972); Bowdach v. 
Frontierland, Inc., 347 F. Supp. 237 (W.D.N.C. 
1972); McCoy Lumber Indus., Ince. v. 
Niedermeyer-Martin Co., 356 F. Supp. 1221 
(M.D.N.C. 1973); William R. Andrews Assocs. v. 
Sodibar Systems, 25 N.C. App. 372, 213 S.E.2d 
411 (1975); Van Buren v. Glasco, 27 N.C. App. 1, 
217 S.E.2d 579 (1975); North Brook Farm Lines 
v. McBrayer, 35 N.C. App. 34, 241 S.E.2d 74 
(1978); Gemini Enters., Inc. v. WFMY Televi- 

sion Corp., 470 F. Supp. 559 (M.D.N.C. 1979); 
In re Smith, 45 N.C. App. 128, 263 S.E.2d 23 
(1980); Russell v. Tenore, 55 N.C. App. 84, 284 
S.E.2d 521 (1981); Robinson v. Robinson, 56 
N.C. App. 737, 289 S.E.2d 612 (1982); Park v. 
Sleepy Creek Turkeys, Inc., 60 N.C. App. 545, 
299 S.E.2d 670 (1983); Moore v. Wilson, 62 N.C. 
App. 746, 303 S.E.2d 564 (1983); Coastal Chem. 
Corp. v. Guardian Indus., Inc., 63 N.C. App. 
176, 303 S.E.2d 642 (1983); Bush v. BASF 
Wyandotte Corp., 64 N.C. App. 41, 306 S.E.2d 
562 (1983); McMahan v. McMahan, 68 N.C. 
App. 777, 315 S.E.2d 536 (1984); Miller v. Kite, 
69 N.C. App. 679, 318 S.E.2d 102 (1984); Atlan- 
tic Purchasers, Inc. v. Aircraft Sales, Inc., 101 
E.R.D. 779 (W.D.N.C. 1984); Jellen v. Ernest 
Smith Ins. Agency, Inc., 72 N.C. App. 51, 323 
S.E.2d 401 (1984); Stokes v. Wilson & Redding 
Law Firm, 72 N.C. App. 107, 323 S.E.2d 470 
(1984); DeArmon v. B. Mears Corp., 312 N.C. 

749, 325 S.E.2d 223 (1985); Thompson v. Na- 
tional Grange Mut. Ins. Co., 620 F. Supp. 644 
(W.D.N.C. 1985); Fraser v. Littlejohn, 96 N.C. 
App. 377, 386 S.E.2d 230 (1989); Med-Therapy 
Rehabilitation Servs., Inc. v. Diversicare Corp. 
of Am., 768 F. Supp. 513 (W.D.N.C. 1991); 
Capstar Corp. v. Pristine Indus., Inc., 768 F. 
Supp. 518 (W.D.N.C. 1991); Cox v. Hozelock, 
Ltd., 105 N.C. App. 52, 411 S.E.2d 640 (1992); 
Powers v. Parisher, 104 N.C. App. 400, 409 
S.E.2d 725 (1991); Climatological Consulting 
Corp. v. Trattner, 105 N.C. App. 669, 414 S.E.2d 
382 (1992); Glaxo, Inc. v. Genpharm Pharma- 
ceuticals, Inc., 796 F. Supp. 872 (E.D.N.C. 
1992); Tutterrow v. Leach, 107 N.C. App. 703, 
421 S.E.2d 816 (1992); Centura Bank v. Pee 
Dee Express, Inc., 119 N.C. App. 210, 458 
S.E.2d 15 (1995); Better Bus. Forms, Ince. v. 
Davis, 120 N.C. App. 498, 462 S.E.2d 832 
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(1995); Boon Partners v. Advanced Fin. Con- 
cepts, Inc., 917 F. Supp. 392 (E.D.N.C. 1996); 
Honeycutt v. Tour Carriage, Inc., 997 F. Supp. 
694 (W.D.N.C. 1996). 
Quoted in Hill v. Hill, 11 N.C. App. 1, 180 

S.E.2d 424 (1971); Richmar Dev., Inc. v. Mid- 

land Doherty Servs., Ltd., 717 F. Supp. 1107 
(W.D.N.C. 1989). 

Stated in Gualtieri v. Burleson, 84 N.C. App. 
650, 353 S.E.2d 652 (1987). 

Cited in Spartan Leasing, Inc. v. Brown, 14 
N.C. App. 383, 188 S.E.2d 574 (1972); Finley v. 
Finley, 15 N.C. App. 681, 190 S.E.2d 660 (1972); 
Spartan Leasing, Inc. v. Brown, 285 N.C. 689, 
208 S.E.2d 649 (1974); Guthrie v. Ray, 31 N.C. 
App. 142, 228 S.E.2d 471 (1976); Booker v. 
Everhart, 294 N.C. 146, 240 S.E.2d 360 (1978); 
Broughton v. DuMont, 43 N.C. App. 512, 259 
S.E.2d 361 (1979); Harrelson Rubber Co. v. 
Layne, 69 N.C. App. 577, 317 S.E.2d 737 (1984); 
Dowat, Inc. v. Tiffany Corp., 83 N.C. App. 207, 
349 S.E.2d 610 (1986); Glynn v. Stoneville 
Furn. Co., 85 N.C. App. 166, 354 S.E.2d 552 
(1987); North Carolina ex rel. Long v. 
Alexander & Alexander Servs., Inc., 685 F. 
Supp. 114 (E.D.N.C. 1988); Allied Mechanical 
Contractors: v. Industrial Relations Council, 
685 F. Supp. 552 (W.D.N.C. 1988); Buck v. 
Heavner, 93 N.C. App. 142, 377 S.E.2d 75 
(1989); Cochran v. Wallace, 95 N.C. App. 167, 
381 S.E.2d 853 (1989); Hargett v. Reed, 95 N.C. 
App. 292, 382 S.E.2d 791 (1989); Copley Trian- 
gle Assocs. v. Apparel Am., Inc., 96 N.C. App. 
263, 385 S.E.2d 201 (1989); Liberty Fin. Co. v. 
North Augusta Computer Store, Inc., 100 N.C. 
App. 279, 395 S.E.2d 709 (1990); Deadwyler v. 
Volkswagen of Am., Inc., 134 F.R.D. 128 
(W.D.N.C. 1991); Transtector Sys. v. Electric 
Supply, Inc., 113 N.C. App. 148, 487 S.E.2d 699 
(1993); Broussard v. Meineke Disct. Muffler 
Shops, Inc., 945 F. Supp. 901 (W.D.N.C. 1996). 

II. DUE PROCESS CONSIDERATIONS. 

A. In General. 

This section should be liberally con- 
strued in favor of finding personal jurisdiction, 
subject to due process limitations. Munchak 
Corp. v. Riko Enters., Inc., 368 F. Supp. 13866 
(M.D.N.C. 1973); Dillon v. Numismatic Fund- 
ing Corp., 29 N.C. App. 513, 225 S.E.2d 137 
(1976), rev'd on other grounds, 291 N.C. 674, 
231 S.E.2d 629 (1977); Telerent Leasing Corp. 
v. Equity Assocs., 36 N.C. App. 713, 245 S.E.2d 
229 (1978); Modern Globe, Inc. v. Spellman, 45 
N.C. App. 618, 263 S.E.2d 859, cert. denied, 300 
N.C. 378, 267 S.E.2d 677 (1980); Green Thumb 
Indus. of Monroe, Inc. v. Warren County Nurs- 
ery, Inc., 46 N.C. App. 235, 264 S.E.2d 753 
(1980); Fungaroli v. Fungaroli, 51 N.C. App. 
363, 276 S.E.2d 521, cert. denied, 303 N.C. 314, 
281 S.E.2d 651 (1981); Kaplan School Supply 
Corp. v. Henry Wurst, Inc., 56 N.C. App. 567, 
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289 S.E.2d 607, cert. denied, 306 N.C. 385, 294 
S.E.2d 209 (1982); DeSoto Trail, Inc. v. 
Covington Diesel, Inc., 77 N.C. App. 637, 335 
S.E.2d 794 (1985); Hardin v. DLF Computer 
Co., 617 F. Supp. 70 (W.D.N.C. 1985); Monroe 
Hdwe. Co. v. Robinson, 621 F. Supp. 1166 
(W.D.N.C. 1985). 

This statute is liberally construed to find 
personal jurisdiction over nonresident defen- 
dants to the full extent allowed by due process. 
DeArmon v. B. Mears Corp., 67 N.C. App. 640, 
314 S.E.2d 124 (1984), rev’d on other grounds, 
312 N.C. 749, 325 S.E.2d 223 (1985). 
Analysis Under This Section and Fed- 

eral Due Process Clause. — Analysis under 
the long-arm statute and the federal due pro- 
cess clause is one and the same since the 
statute extends to the outer bound of due pro- 
cess. General Latex & Chem. Corp. v. Phoenix 
Medical Technology, Inc., 765 F. Supp. 1246 
(W.D.N.C. 1991). 

North Carolina’s long-arm statute has been 
construed as reaching as far as the due process 
limits of the United States Constitution will 
allow it. Waller v. Butkovich, 584 F. Supp. 909 
(M.D.N.C. 1984). 

This section is to be construed liberally in 
favor of finding jurisdiction, and makes avail- 
able to North Carolina courts the full jurisdic- 
tional powers permissible under federal due 
process. Wilson v. Wilson-Cook Medical, Inc., 
720 F. Supp. 533 (M.D.N.C. 1989). 

Several North Carolina courts have 
deemphasized the determination of whether 
minimum contacts exist. The North Carolina 
long-arm statute extends to the outer bounds of 
due process, making analysis under the statute 
and the due process clause one and the same. 
Thus, given the liberal construction of the 
North Carolina long-arm statute, the prevail- 
ing law in North Carolina presumes the exist- 

-ence of in personam jurisdiction. Uniprop Man- 
ufactured Hous. Communities Income Fund II 
v. Home Owners Funding Corp., 753 F. Supp. 
1315 (W.D.N.C. 1990). 
But Courts Cannot Expand Jurisdiction 

Beyond Due Process Limitations. — While 
the provisions of the “long-arm” statute are to 
be liberally construed in favor of finding per- 
sonal jurisdiction, a court cannot expand the 
permissible scope of state jurisdiction over non- 
resident parties beyond due process limita- 
tions. First Natl Bank v. General Funding 
Corp., 30 N.C. App. 172, 226 S.E.2d 527 (1976); 
Hardin v. DLF Computer Co., 617 F. Supp. 70 
(W.D.N.C. 1985); Monroe Hdwe. Co. v. 
Robinson, 621 F. Supp. 1166 (W.D.N.C. 1985). 

Regardless of the statutory ground, a court 
cannot expand the permissible scope of state 
jurisdiction over nonresident parties beyond 
due process limitations. There must be a show- 
ing that the defendant had sufficient minimum 
contacts with North Carolina. FDIC v. Kerr, 
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637 F. Supp. 828 (W.D.N.C. 1986). 
Legislature Intended Full Jurisdic- 

tional Powers Permissible Under Federal 
Due Process. — From the enactment of sub- 
division (1)d of this section, it is apparent that 
the General Assembly intended to make avail- 
able to the North Carolina courts the full juris- 
dictional powers permissible under federal due 
process. Dillon v. Numismatic Funding Corp., 
291 N.C. 674, 231 S.E.2d 629 (1977); Parris v. 
Garner Com. Disposal, Inc., 40 N.C. App. 282, 
253 S.E.2d 29, cert. denied, 297 N.C. 455, 256 
S.E.2d 808 (1979); Schofield v. Schofield, 78 
N.C. App. 657, 338 S.E.2d 132 (1986). 

Subdivision (1)d of this section represents a 
legislative codification permitting the assertion 
of in personam jurisdiction over nonresident 
defendants to the full extent allowed by due 
process. Southern Case, Inc. v. Management 
Recruiters Intl, Inc., 544 F. Supp. 4083 
(E.D.N.C. 1982). 

This section was designed to extend jurisdic- 
tion over nonresident defendants to the full 
extent permitted by the due process clause of 
U.S. Const., Amend. XIV. Pope v. Pope, 38 N.C. 
App. 328, 248 S.E.2d 260 (1978). 

Subdivision (1)d of this section grants the 
courts of North Carolina the opportunity to 
exercise jurisdiction over a foreign corporation 
to the extent allowed by due process. H.V. Allen 
Co. v. Quip-Matic, Inc., 47 N.C. App. 40, 266 
S.E.2d 768, cert. denied, 301 N.C. 85, 273 
S.E.2d 298 (1980). 

The legislature, by way of subdivision (8) of 
this section and former § 55-33, has expressed 

a substantial interest in bringing nonresident 
directors of corporations before the North Caro- 
lina courts, and has given to the courts the 
fullest jurisdiction allowable under the Consti- 
tution. Swenson v. Thibaut, 39 N.C. App. 77, 
250 S.E.2d 279 (1978), cert. denied and appeal 
dismissed, 296 N.C. 740, 254 S.E.2d 181, 254 
S.E.2d 182, 254 S.E.2d 183 (1979). 

This statute is a legislative attempt to assert 
in personam jurisdiction over nonresident de- 
fendants to the full extent permitted by the due 
process clause of the United States Constitu- 
tion. Thus it is possible that a defendant’s 
contact with this forum may be sufficient to 
satisfy the requirements of this section, but yet 
be insufficient to satisfy the requirements of 
due process. Lane v. WSM, Inc., 575 F. Supp. 
1246 (W.D.N.C. 1983). 
While the due process mandates of fairness 

apply with equal force to actions in rem and 
quasi in rem as well as to action in personam, it 
is also clear that the General Assembly in 
enacting § 1-75.8(3) intended to confer on the 
North Carolina courts the full jurisdictional 
powers permissible under federal due process 
as they relate to in rem and quasi in rem 
jurisdiction for divorce and annulment proceed- 
ings of North Carolina residents. Chamberlin v. 
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Chamberlin, 70 N.C. App. 474, 319 S.E.2d 670, 
cert. denied, 312 N.C. 621, 323 S.E.2d 921 

(1984). 
By enacting subdivision (4) of this section, 

the General Assembly intended to make avail- 
able to the North Carolina courts the full juris- 
dictional powers permissible under federal due 
process. American Rockwool, Inc. v. Owens- 
Corning Fiberglas Corp., 640 F. Supp. 1411 
(E.D.N.C. 1986). 

The provisions of this section authorize the 
exercise of in personam jurisdiction over non- 
resident defendants to the fullest extent, tem- 
pered only by the due process clause of U.S. 
Const., Amend. XIV. Brookshire v. Brookshire, 
89 N.C. App. 48, 365 S.E.2d 307 (1988). 
The courts of this state construe this section 

as conveying personal jurisdiction upon the 
courts to the full extent allowed by the due 
process clause of the United States Constitu- 
tion. Farbman v. Esskay Mfg. Co., 676 F. Supp. 
666 (W.D.N.C. 1987). 
Due process, and not language of stat- 

ute, is ultimate test of “long-arm” jurisdic- 
tion over a nonresident. Chadbourn, Inc. v. 
Katz, 285 N.C. 700, 208 S.E.2d 676 (1974); 
Dillon v. Numismatic Funding Corp., 29 N.C. 
App. 513, 225 S.E.2d 137 (1976), rev'd on other 
grounds, 291 N.C. 674, 231 S.E.2d 629 (1977); 
Modern Globe, Inc. v. Spellman, 45 N.C. App. 
618, 263 S.E.2d 859, cert. denied, 300 N.C. 373, 
267 S.E.2d 677 (1980); Tom Togs, Inc. v. Ben 
Elias Indus. Corp., 318 N.C. 361, 348 S.E.2d 
782 (1986). 

The crucial inquiry and the ultimate deter- 
minative factor in assessing whether jurisdic- 
tion may be asserted under the “long-arm” 
statute is due process. Phoenix Am. Corp. v. 
Brissey, 46 N.C. App. 527, 265 S.E.2d 476 
(1980). 

Since the requisite statutory authorization 
for personal jurisdiction is coextensive with 
federal due process, the critical inquiry in de- 
termining whether North Carolina may assert 
in personam jurisdiction over a defendant is 
whether the assertion thereof comports with 
due process. Kaplan School Supply Corp. v. 
Henry Wurst, Inc., 56 N.C. App. 567, 289 
S.E.2d 607, cert. denied, 306 N.C. 385, 294 
S.E.2d 209 (1982). 
Whether the exercise of jurisdiction pursuant 

to the long-arm statute comports with due 
process is the critical inquiry. DeArmon v. B. 
Mears Corp., 67 N.C. App. 640, 314 S.E.2d 124 
(1984), rev'd on other grounds, 312 N.C. 749, 
325 S.E.2d 223 (1985). 
Once plaintiff has met requirements of 

this section, he must also satisfy constitu- 
tional requirement of due process by show- 
ing that defendant has sufficient minimum 
contacts with North Carolina to confer jurisdic- 
tion. Speizman Knitting Mach. Co. v. Terrot 
Strickmaschinen GmBH, 505 F. Supp. 200 
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(W.D.N.C. 1981); Hardin v. DLF Computer Co., 
617 F. Supp. 70 (W.D.N.C. 1985). 

In addition to meeting the statutory require- 
ments, in order for a court to exercise its 
jurisdiction the defendant must be found to 
have certain minimum contacts with the State 
in compliance with due process requirements. 
Fungaroli v. Fungaroli, 51 N.C. App. 363, 276 
S.E.2d 521, cert. denied, 303 N.C. 314, 281 
S.E.2d 651 (1981). 
The due process requirement of “mini- 

mum contacts” applies with equal force to 
actions quasi in rem as it does to actions in 
personam. Cameron-Brown Co. v. Daves, 83 
N.C. App. 281, 350 S.E.2d 111 (1986). 

B. Determining Minimum Contacts. 

Due process requires that defendant 
have certain minimum contacts with the 
forum state such that maintenance of suit 
therein not offend “traditional notions of fair 
play and substantial justice.” First Nat’! Bank 
v. General Funding Corp., 30 N.C. App. 172, 
226 S.E.2d 527 (1976); Forman & Zukerman v. 
Schupak, 31 N.C. App. 62, 228 S.E.2d 503 
(1976), cert. denied and appeal dismissed, 292 
N.C. 264, 233 S.E.2d 391, appeal dismissed, 
434 U.S. 804, 98 S. Ct. 32, 54 L. Ed. 2d 61 
(1977); Bryson v. Northlake Hilton, 407 F. 
Supp. 73 (M.D.N.C. 1976); Telerent Leasing 
Corp. v. Equity Assocs., 36 N.C. App. 713, 245 
S.E.2d 229 (1978); United Buying Group, Inc. v. 
Coleman, 296 N.C. 510, 251 S.E.2d 610 (1979); 
Parris v. Garner Com. Disposal, Inc., 40 N.C. 
App. 282, 253 S.E.2d 29, cert. denied, 297 N.C. 
455, 256 S.E.2d 808 (1979); Modern Globe, Inc. 
v. Spellman, 45 N.C. App. 618, 263 S.E.2d 859, 
cert. denied, 300 N.C. 373, 267 S.E.2d 677 
(1980); Georgia R.R. Bank & Trust Co. v. 
Eways, 46 N.C. App. 466, 265 S.E.2d 637 
(1980); Phoenix Am. Corp. v. Brissey, 46 N.C. 
App. 527, 265 S.E.2d 476 (1980); DeArmon v. B. 
Mears Corp., 67 N.C. App. 640, 314 S.E.2d 124 
(1984), rev'd, 812 N.C. 749, 325 S.E.2d 223 
(1985); Schofield v. Schofield, 78 N.C. App. 657, 
338 S.E.2d 132 (1986). 

The North Carolina courts carefully follow 
the “minimum contacts” standards set in Inter- 
national Shoe Co. v. Washington, 326 U.S. 310, 
66 S. Ct. 154, 90 L. Ed. 95 (1945); Staley v. 
Homeland, Inc., 368 F. Supp. 1344 (E.D.N.C. 
1974). 
Unless a nonresident defendant has had 

“minimum contacts” with the forum state, that 

state may not exercise jurisdiction over him. 
Chadbourn, Inc. v. Katz, 285 N.C. 700, 208 
S.E.2d 676 (1974); H.V. Allen Co. v. Quip-Matic, 

Inc., 47 N.C. App. 40, 266 S.E.2d 768, cert. 
denied, 301 N.C. 85, 273 S.E.2d 298 (1980). 

The North Carolina Supreme Court has sim- 
plified the task of determining whether there is 
a long-arm statute authorizing the assertion of 
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personal jurisdiction by holding that subdivi- 
sion (1)d of this section applies to any defen- 
dant who meets the minimal contact require- 
ments of International Shoe Co. v. Washington, 
326 U.S. 310, 66 S. Ct. 154, 90 L. Ed. 95 (1945); 
Western Steer — Mom ‘N’ Pop’s, Inc. v. FMT 
Invs., Inc., 578 F. Supp. 260 (W.D.N.C. 1984). 
Due process requires only that in order to 

subject a defendant to a judgment in personam, 
if he is not present within the territory of the 
forum, he have certain minimum contacts with 
it such that the maintenance of the suit does 
not offend traditional notions of fair play and 
substantial justice. Sola Basic Indus., Inc. v. 
Parke County Rural Elec. Membership Corp., 
70 N.C. App. 787, 321 S.E.2d 28 (1984). 

The exercise of statutory jurisdiction must 
satisfy elementary constitutional due process, 
as embodied in the familiar “minimum con- 
tacts” test. Sola Basic Indus., Inc. v. Parke 
County Rural Elec. Membership Corp., 70 N.C. 
App. 737, 321 S.E.2d 28 (1984). 

Although the minimum contacts analysis has 
been consistently applied to cases in which 
nonresident defendants were served with pro- 
cess outside this State, such minimum contacts 
analysis is not necessary when the defendant is 
personally served while present within this 
State. Lockert v. Breedlove, 321 N.C. 66, 361 
S.E.2d 581 (1987). 
The existence of minimum contacts is a 

question of fact. Parris v. Garner Com. Dis- 
posal, Inc., 40 N.C. App. 282, 253 S.E.2d 29, 

cert. denied, 297 N.C. 455, 256 S.E.2d 808 
(1979); Green Thumb Indus. of Monroe, Inc. v. 
Warren County Nursery, Inc., 46 N.C. App. 235, 
264 S.E.2d 753 (1980); Speizman Knitting 
Mach. Co. v. Terrot Strickmaschinen GmBH, 
505 F. Supp. 200 (W.D.N.C. 1981). 
Determination of whether minimum 

contacts are present cannot be effected by 
using a mechanical formula or rule of 
thumb, but by ascertaining what is fair and 
reasonable and just in the circumstances. 
Dillon v. Numismatic Funding Corp., 291 N.C. 
674, 231 S.E.2d 629 (1977); Phoenix Am. Corp. 
v. Brissey, 46 N.C. App. 527, 265 S.E.2d 476 
(1980); Speizman Knitting Mach. Co. v. Terrot 
Strickmaschinen GmBH, 505 F. Supp. 200 
(W.D.N.C. 1981); DeArmon v. B. Mears Corp., 
67 N.C. App. 640, 314 S.E.2d 124 (1984), rev’d 
on other grounds, 312 N.C. 749, 325 S.E.2d 223 
(1985). 

The minimum contacts test is not mechani- 
cal, but requires consideration of the facts of 
each case. Ciba-Geigy Corp. v. Barnett, 76 N.C. 
App. 605, 334 S.E.2d 91 (19885). 

But Depends on the Particular Facts. — 
Whether the type of defendant’s activity con- 
ducted within the State is adequate to satisfy 
the requirements of due process depends upon 
the facts of the particular case. Dillon v. Numis- 
matic Funding Corp., 291 N.C. 674, 231 S.E.2d 
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629 (1977); DeArmon v. B. Mears Corp., 67 N.C. 
App. 640, 314 S.E.2d 124 (1984), rev’d on other 
grounds, 312 N.C. 749, 325 S.E.2d 223 (1985). 

The presence of minimum contacts is not to 
be determined by automatic application of per 
se rules; rather, the existence of minimum 
contacts depends upon the particular facts of 
each case. United Buying Group, Inc. v. 
Coleman, 296 N.C. 510, 251 S.E.2d 610 (1979); 
Georgia R.R. Bank & Trust Co. v. Eways, 46 

N.C. App. 466, 265 S.E.2d 637 (1980); H.V. 
Allen Co. v. Quip-Matic, Inc., 47 N.C. App. 40, 
266 S.E.2d 768, cert. denied, 301 N.C. 85, 273 
S.E.2d 298 (1980). 

The minimum contacts test is not susceptible 
of mechanical application; rather, the facts of 
each case must be weighed to determine 
whether the requisite affiliating circumstances 
are present. Southern Case, Inc. v. Manage- 
ment Recruiters Int'l, Inc., 544 F. Supp. 403 
(E.D.N.C. 1982). 
And Varies with the Quality and Nature 

of Defendant’s Activities. — Application of 
the minimum contracts theory varies with the 
quality and nature of a particular defendant’s 
activities. Southern Case, Inc. v. Management 
Recruiters Intl, Inc, 544 F. Supp. 403 
(E.D.N.C. 1982). 
Fairness to Both Plaintiff and Defen- 

dant Must Be Considered. — In determining 
whether subjection of a corporation to in 
personam jurisdiction in a foreign forum of- 
fends traditional notions of fair play and sub- 
stantial justice, the interests of and fairness to 
both the plaintiff and the defendant must be 
considered and weighed. Dillon v. Numismatic 
Funding Corp., 291 N.C. 674, 231 S.E.2d 629 
GIST): 
Where the conduct giving rise to the cause of 

action against nonresident defendant occurred 
in North Carolina, material evidence and cru- 
cial witnesses are more likely to be located 
within this state. Further, the inconvenience to 
a corporate defendant in being forced to defend 
suit away from home is not overwhelming in 
today’s mobile society. DeArmon v. B. Mears 
Corp., 67 N.C. App. 640, 314 S.E.2d 124 (1984), 
revd on other grounds, 312 N.C. 749, 325 
S.E.2d 223 (1985). 
What contacts with the forum state consti- 

tute minimum contacts for jurisdictional pur- 
poses is ultimately a fairness determination: 
The defendant’s conduct and connection with 
the forum state must be such that it reasonably 
anticipates being haled into court there. J.M. 
Thompson Co. v. Doral Mfg. Co., 72 N.C. App. 
419, 324 S.E.2d 909, cert. denied, 313 N.C. 602, 
330 S.E.2d 611 (1985). 
Factors in Determining Minimum Con- 

tacts and Fairness. — There are a number of 
factors, some essential and others only having 
some weight, to be considered in determining 
whether the tests of “minimum contacts” and 
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“fair play” have been met. The essential re- 
quirements are: (1) The form of substituted 
service adopted by the forum state must give 
reasonable assurance that notice to defendant 
will be actual; (2) There must be some act by 
which the defendant purposely avails himself of 
the privilege of conducting activities within the 
forum state, invoking the benefits and protec- 
tion of its law; and (3) The legislature of the 
forum state must have given authority to its 
courts to entertain litigation against a foreign 
corporation to the extent permitted by the due 
process requirement. Byrum v. Register’s Truck 
& Equip. Co., 32 N.C. App. 135, 231 S.E.2d 39 
(1977): 

The criteria for analyzing whether minimum 
contacts are present include: the quantity of 
the contacts, the nature and quality of the 
contacts, the source and connection of the cause 
of action with those contacts, the interest of the 
forum state and convenience. Fieldcrest Mills, 
Inc. v. Mohasco Corp., 442 F. Supp. 424 
(M.D.N.C. 1977); Phoenix Am. Corp. v. Brissey, 
46 N.C. App. 527, 265 S.E.2d 476 (1980). 

Other factors to be considered in determining 
whether minimum contacts exist are: (1) Any 
legitimate interest the forum state has in pro- 
tecting its residents with respect to the activi- 
ties and contacts of the defendant; (2) An esti- 
mate of the inconvenience to the defendant in 
being forced to defend a suit away from his 
home; (3) The location of crucial witnesses and 
material evidence; and (4) The existence of a 
contact which has a substantial connection 
with the forum state. Georgia R.R. Bank & 
Trust Co. v. Eways, 46 N.C. App. 466, 265 
S.E.2d 637 (1980). 

The United States Supreme Court has recog- 
nized the types of activities which can consti- 
tute sufficient contacts that would allow a state 
to exercise jurisdiction. First, a defendant may 
avail itself of the privileges and benefits of a 
state’s laws; second, it may solicit business 
there either through sales persons or through 
advertising reasonably calculated to reach a 
particular state; and finally, a defendant may 
indirectly, through others, serve or seek to 
serve the state’s market. The receipt of finan- 
cial benefits from a collateral relation to the 
forum state will not support jurisdiction if they 
do not stem from a constitutionally cognizable 
contact with that state. These considerations 
provide the paradigm through which any deci- 
sion concerning a state’s exercise of long-arm 
jurisdiction must be made. Southern Case, Inc. 
v. Management Recruiters Int'l, Inc., 544 F 
Supp. 403 (E.D.N.C. 1982). 

The criteria for determining whether suffi- 
cient minimum contacts exist include: the 
quantity, quality and nature of the contacts, the 
source and connection of the cause of action 
with the contacts and with the forum state; the 
interest of the forum state with respect to the 
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activities and contacts of the defendant; an 
estimate of the inconvenience to the defendant 
in being forced to defend suit away from home; 
and the location of crucial witnesses and mate- 
rial evidence. DeArmon v. B. Mears Corp., 67 
N.C. App. 640, 314 S.E.2d 124 (1984), rev'd on 
other grounds, 312 N.C. 749, 325 S.E.2d 223 
(1985). 

The primary factors utilized in analyzing 
whether minimum contacts are present are the 
quantity of the contacts, the nature and quality 
of the contacts, and the source and connection 
of the cause of action with those contacts and 
two others, interest of the forum state and 
convenience. Western Steer — Mom ‘N’ Pop’s, 
Inc. v. FMT Invs., Inc., 578 F. Supp. 260 
(W.D.N.C. 1984). 

The existence of minimum contacts cannot be 
ascertained by mechanical rules, but rather by 
consideration of the facts of each case in light of 
traditional notions of fair play and justice. The 
factors to be considered are (1) quantity of the 
contacts, (2) nature and quality of the contacts, 
(3) the source and connection of the cause of 
action to the contacts, (4) the interest of the 
forum state, and (5) convenience to the parties. 
Marion v. Long, 72 N.C. App. 585, 325 S.E.2d 
300, cert. denied and appeal dismissed, 313 
N.C. 604, 330 S.E.2d 612 (1985). 

In light of modern business practices, the 
quantity, or even the absence, of actual physical 
contacts with the forum state merely consti- 
tutes a factor to be considered and is not of 
controlling weight in determining whether 
minimum contacts exists. Ciba-Geigy Corp. v. 
Barnett, 76 N.C. App. 605, 334 S.E.2d 91 
(1985). 

The criteria for determining whether mini- 
mum contacts exists include: (1) The quantity 
of contacts, (2) the nature and quality of con- 
tacts, (3) the source and connection of the cause 
of action with those contacts, (4) the interests of 
the forum state and convenience, and (5) 
whether the defendant invoked benefits and 
protections of law of the forum state. Hardin v. 
DLF Computer Co., 617 F. Supp. 70 (W.D.N.C. 
1985); FDIC v. Kerr, 637 F. Supp. 828 (W.D.N.C. 
1986). 

Certain primary and secondary factors are 
used in determining minimum contacts ques- 
tions. These include three primary factors: (1) 
Quantity of contacts, (2) nature and quality of 
contacts, and (3) the source and connection of 
the cause of action with these contacts; and two 
secondary factors, interests of the forum state 
and convenience to the parties. No single factor 
controls, but they all must be weighed in light 
of fundamental fairness and the circumstances 
of the case. B.F. Goodrich Co. v. Tire King of 
Greensboro, Inc., 80 N.C. App. 129, 341 S.E.2d 
65 (1986). 

Since the legislature designed the long-arm 
statute to extend personal jurisdiction to the 
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limits permitted by due process, the two-step 
inquiry merges into one question: whether the 
exercise of jurisdiction comports with due pro- 
cess. Regent Lighting Corp. v. Galaxy Elec. 
Mfg., Inc, 933 F. Supp. 507 (M.D.N.C. 1996). 
Contacts with a state should be viewed 

all together, not in isolation. Superguide 
Corp. v. Kegan, 987 F. Supp. 481 (W.D.N.C. 
1997). 
Minimum contacts do not arise ipso 

facto from actions of a defendant having an 
effect in the forum state. There must be some 
act or acts by which the defendant purposely 
availed himself of the privilege of doing busi- 
ness there, such that he or she should reason- 
ably anticipate being haled into court there. 
Ciba-Geigy Corp. v. Barnett, 76 N.C. App. 605, 
334 8.E.2d 91 (1985). 
Mere fortuitous contact with the forum state 

in the course of business dealings will not 
suffice to meet the minimum contacts test. 
There must be some act or acts by which the 
defendant has purposefully availed itself of the 
privilege of doing business there. B.F. Goodrich 
Co. v. Tire King of Greensboro, Inc., 80 N.C. 
App. 129, 341 S.E.2d 65 (1986). 
Lack of action by defendant in the juris- 

diction is not fatal to the exercise of long-arm 
jurisdiction. Tom Togs, Inc. v. Ben Elias Indus. 
Corp., 318 N.C. 361, 348 S.E.2d 782 (1986). 
Defendant Must Have Invoked Benefits 

and Protections of Law of Forum. — While 
application of the minimum contacts standard 
will vary with the quality and nature of defen- 
dant’s activity, it is essential in each case that 
there be some act by which defendant purpose- 
fully avails itself of the privilege of conducting 
activities within the forum state, thus invoking 
the benefits and protection of its laws. United 
Buying Group, Inc. v. Coleman, 296 N.C. 510, 
251 S.E.2d 610 (1979); Parris v. Garner Com. 
Disposal, Inc., 40 N.C. App. 282, 253 S.E.2d 29, 
cert. denied, 297 N.C. 455, 256 S.E.2d 808 
(1979); Green Thumb Indus. of Monroe, Inc. v. 
Warren County Nursery, Inc., 46 N.C. App. 235, 
264 S.E.2d 753 (1980); Georgia R.R. Bank & 
Trust Co. v. Eways, 46 N.C. App. 466, 265 
S.E.2d 637 (1980); H.V. Allen Co. v. Quip-Matic, 
Inc., 47 N.C. App. 40, 266 S.E.2d 768, cert. 

denied, 301 N.C. 85, 273 S.E.2d 298 (1980); 
Speizman Knitting Mach. Co. v. Terrot 
Strickmaschinen GmBH, 505 F. Supp. 200 
(W.D.N.C. 1981). 

In cases of contract disputes, the touchstone 
in ascertaining the strength of the connection 
between the cause of action and the defendant’s 
contacts is whether the cause arises out of 
attempts by the defendant to benefit from the 
laws of the forum state by entering the market 
in the forum state. Fieldcrest Mills, Inc. v. 
Mohasco Corp., 442 F. Supp. 424 (M.D.N.C. 
1977); Phoenix Am. Corp. v. Brissey, 46 N.C. 
App. 527, 265 S.E.2d 476 (1980). 
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With regard to determining the existence of 
minimum contacts, it is essential that defen- 

dant purposely act to avail himself of the priv- 
ilege of conducting activities within the forum 
state, thus invoking the benefits and protec- 
tions of its laws; additionally, defendant’s con- 
tacts with the forum state must be such that he 
or she should reasonably anticipate being haled 
into court there. Cherry Bekaert & Holland v. 
Brown, 99 N.C. App. 626, 394 S.E.2d 651 
(1990). 
Where foreign corporation obviously 

uses, benefits from or can easily use the 
laws of North Carolina, jurisdiction will lie. 
Staley v. Homeland, Inc., 368 F. Supp. 1344 
(E.D.N.C. 1974). 
When the defendant has “purposefully 

directed” his activities at residents of the 
forum, and the litigation results from alleged 
injuries that arise out of or relate to those 
activities, then minimum contacts are more 

likely to be found. Watson v. Graf Bae Farm, 
Inc., 99 N.C. App. 210, 392 S.E.2d 651 (1990). 

Single Contract May Be Sufficient Mini- 
mal Contact. — A single contract executed in 
North Carolina or to be performed in North 
Carolina may be a sufficient minimal contact in 
this State upon which to base in personam 
jurisdiction, with respect to the parties so con- 
tracting. First-Citizens’ Bank & Trust Co. v. 
McDaniel, 18 N.C. App. 644, 197 S.E.2d 556 
(1973), overruled on other grounds, United 
Buying Group, Inc. v. Coleman, 296 N.C. 510, 
251 S.E.2d 610 (1979); Chadbourn, Inc. v. Katz, 
21 N.C. App. 284, 204 $.E.2d 201, aff'd, 285 
N.C. 700, 208 S.E.2d 676 (1974); Hardin v. DLF 
Computer Co., 617 F. Supp. 70 (W.D.N.C. 1985); 
Monroe Hdwe. Co. v. Robinson, 621 F. Supp. 
1166 (W.D.N.C. 1985). 
A single contract is sufficient under subdivi- 

sion (5)c of this section to satisfy the minimal 
contacts requirement. Byrum v. Register’s 
Truck & Equip. Co., 32 N.C. App. 135, 231 
S.E.2d. 39 (1977). 

It is sufficient for the purpose of due process 
if the suit is based on a contract which has 
substantial connection with the forum state. 
Byrum v. Register’s Truck & Equip. Co., 32 
N.C. App. 135, 231 S.E.2d 39 (1977); Telerent 
Leasing Corp. v. Equity Assocs., 36 N.C. App. 
718, 245 S.E.2d 229 (1978). 

If a contract is to be actually performed in 
North Carolina and has a substantial connec- 
tion with this State, jurisdiction will lie. Staley 
v. Homeland, Inc., 368 F. Supp. 1344 (E.D.N.C. 
1974); Phoenix Am. Corp. v. Brissey, 46 N.C. 
App. 527, 265 S.E.2d 476 (1980); Monroe Hdwe. 
Co. v. Robinson, 621 F. Supp. 1166 (W.D.N.C. 
1985). 
A single contract may constitutionally sup- 

port jurisdiction over a nonresident corporate 
defendant, especially when the defendant also 
does substantial other business in the forum 
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state. B.F. Goodrich Co. v. Tire King of Greens- 
boro, Inc., 80 N.C. App. 129, 341 S.E.2d 65 

(1986). 
A single contract made in North Carolina can 

be sufficient to subject a nonresident defendant 
to suit here. Brickman v. Codella, 83 N.C. App. 
377, 350 S.E.2d 164 (1986). 
A single contract executed in North Carolina 

or performed in North Carolina may be a suffi- 
cient contact upon which to base personal ju- 
risdiction. Regent Lighting Corp. v. Galaxy 
Elec. Mfg., Inc, 9383 F. Supp. 507 (M.D.N.C. 
1996). 
But a Single Noncontractual Contact Is 

Not Sufficient. — If there is only one contact 
with North Carolina and such contact does not 
involve a contract to be performed here, there is 
no jurisdiction. Staley v. Homeland, Inc., 368 F. 
Supp. 1344 (E.D.N.C. 1974). 
Jurisdiction over Corporate Officers. — 

Allegations that corporate officers were the 
alter ego of the nonresident corporation were 
deemed true and controlling in determining if 
the court had personal jurisdiction over the 
officers under this section where such allega- 
tions in a fraud action were uncontested. Inspi- 
rational Network, Inc. v. Combs, 131 N.C. App. 
231, 506 S.E.2d 754 (1998). 

If a foreign company’s activity is regu- 
lar, or systematic, or continuous, minimum 
contacts exist. Staley v. Homeland, Inc., 368 F. 
Supp. 1344.(E.D.N.C. 1974). 

The court properly exercised personal juris- 
diction over defendant where the defendant 
owned real property in North Carolina, was 
engaged in at least one substantial and ongoing 
profit-making venture in the State through the 
leasing of that property, and had obtained au- 
thority to do business and maintained a regis- 
tered agent in North Carolina. Such contacts 
with the state satisfied the requirements of due 
process, in particular the higher threshold of 
“general jurisdiction,” by their “continuous and 
systematic” nature. Bruggeman v. Meditrust 
Acquisition Co., 138 N.C. App. 612, 532 S.E.2d 
215 (2000). 

If a foreign corporation has never had 
any interest in North Carolina or contacts 
here, even if it can reasonably be expected that 
its product will be used or consumed here, to 
grant jurisdiction for that reason would be 
unconstitutional. Staley v. Homeland, Inc., 368 
F. Supp. 1344 (E.D.N.C. 1974). 
Principal May Be Subjected to “Long- 

Arm” Jurisdiction for Acts of Agent. — A 
principal may be subjected to “long-arm” juris- 
diction on account of the acts of his agent 
within the course and scope of his authority, 
since this is reasonable and just according to 
our traditional conception of fair play and sub- 
stantial justice. Sparrow v. Goodman, 376 F. 
Supp. 1268 (W.D.N.C. 1974); DeArmon v. B. 
Mears Corp., 67 N.C. App. 640, 314 S.E.2d 124 
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(1984), rev'd on other grounds, 312 N.C. 749, 
325 S.E.2d 223 (1985). 
A nonresident owner-principal is liable for 

his agent’s acts, even though the principal has 
never entered this State. DeArmon v. B. Mears 

Corp., 67 N.C. App. 640, 314 S.E.2d 124 (1984), 
revd on other grounds, 312 N.C. 749, 325 
S.E.2d 223 (1985). 
Jurisdiction over Principal Shareholder 

Conducting Business as Agent for Corpo- 
ration. — Where defendant is a principal 
shareholder of a corporation and conducts busi- 
ness in North Carolina as principal agent for 
the corporation, then his corporate acts may be 
attributed to him for the purpose of determin- 
ing whether the courts of this State may assert 
personal jurisdiction over him. United Buying 
Group, Inc. v. Coleman, 296 N.C. 510, 251 
S.E.2d 610 (1979). 

Test for Nonresidents Who Allegedly 
Abused High Governmental Powers. — For 
those who have allegedly abused high govern- 
mental powers, the test is whether they reason- 
ably could have anticipated that their activity 
would have consequences in the forum state. 
Sparrow y. Goodman, 376 F. Supp. 1268 
(W.D.N.C, 1974). 
As to due process requirements for ju- 

risdiction over nonresident directors of 
domestic corporations in shareholders’ 
derivative actions, see Swenson v. Thibaut, 
39 N.C. App. 77, 250 S.E.2d 279 (1978), cert. 
denied and appeal dismissed, 296 N.C. 740, 254 
S.E.2d 181, 254 S.E.2d 182, 254 S.E.2d 183 
c1979). 

Ill. CASES IN WHICH MINIMUM 
CONTACTS REQUIRE- 

MENT MET. 

Internet Contacts Constitute Substan- 
tial Activity. — Where defendant had a 
website through which products were offered, 
and the only alleged contacts were via the 
internet, the internet contacts, viewed together, 
amounted to substantial activity within the 
State so that there was a nexus between the 
contacts and the source of lawsuit. Superguide 
Corp. v. Kegan, 987 F. Supp. 481 (W.D.N.C. 
1997); 
Catalog Solicitation and Sales. — Where 

defendant mailed at least 1,937 of its sales 
catalogs to North Carolina residents, sold prod- 
ucts to 239 residents, generating over $12,000 
in sales, and could rely on North Carolina 
courts to enforce those sales contracts, mini- 
mum contact requirements were met and due 
process satisfied. Fran’s Pecans, Inc. v. Greene, 
134 N.C. App. 110, 516 S.E.2d 647 (1999). 
Breach of Contract for Sale of Real Es- 

tate. — Where the record showed that defen- 
dant entered into a contract to purchase real 
property situated in North Carolina, formed a 
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corporation in this State to receive the title, and 
thus invoked the benefits and protection of its 
laws, and the suit in question arose out of an 
alleged breach of that contract, assumption of 
in personam jurisdiction over defendant by the 
courts of this State did not offend traditional 
notions of fair play and substantial justice 
within the contemplation of the due process 
clause of U.S. Const., Amend. XIV, and defen- 
dant’s contacts with the State were sufficient to 
satisfy due process requirements. Chadbourn, 
Inc. v. Katz, 285 N.C. 700, 208 S.E.2d 676 
(1974). 
Promise to Pay Debt of Another. — 

Where nonresident defendant promised to pay 
the debt of another, which debt was owed to 
North Carolina creditors, such promise was a 
contract to be performed in North Carolina and 
was sufficient minimal contact upon which this 
State could assert personal jurisdiction over 
the defendant. First-Citizens Bank & Trust Co. 
v. McDaniel, 18 N.C. App. 644, 197 S.E.2d 556 
(1973). 
A promise to pay the debt of another which is 

owed to a North Carolina creditor is a contract 
to be performed in North Carolina. Brickman vy. 
Codella, 83 N.C. App. 377, 350 S.E.2d 164 
(1986). 
Guaranty of Corporate Obligations. — 

While the mere guaranty by a nonresident of a 
debt owed to a North Carolina corporation does 
not per se constitute a sufficient minimal con- 
tact upon which this State may assert personal 
jurisdiction, the circumstances surrounding de- 
fendant’s guaranty of the obligations of the 
out-of-state corporation of which he was presi- 
dent, incident to a contract to sell and lease 
back a houseboat, were such that his contacts 
with North Carolina justified the assertion of 
jurisdiction. Brickman v. Codella, 83 N.C. App. 
377, 350 S.E.2d 164 (1986). 
Defendant purposely entered into a con- 

tract with plaintiff promising to ship its 
product to North Carolina through a carrier, 
where plaintiff’s president called defendant 
from North Carolina to make the offer, and 
defendant mailed the contract to North Caro- 
lina, accepted payment mailed from North 
Carolina, and mailed a confirmation of the 
contract to North Carolina. These acts mani- 
fested a willingness by defendant to conduct 
business in North Carolina. Collector Cars of 
Nags Head, Inc. v. G.C.S. Elecs., 82 N.C. App. 
579, 347 S.E.2d 74 (1986). 
An out-of-state supplier’s promise to deliver 

equipment to a carrier for delivery to North 
Carolina, and a North Carolina contractor’s 
execution of the relevant contract in North 
Carolina, along with assumption of the risk of 
loss once the equipment was delivered to the 
carrier and assumption of the cost of shipment, 
arising from the supplier’s advertisement in a 
nationally-circulated magazine, established 
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minimum contacts for the purpose of the exer- 
cise of long-arm jurisdiction over the supplier. 
Hanes Constr. Co. v. Hotmix & Bituminous 
Equip. Co., — N.C. App. —, 552 S.E.2d 177, 
2001 N.C. App. LEXIS 786 (2001). 
The sale and use of out-of-state defen- 

dant’s products in North Carolina was suf- 
ficient to constitute the minimum contacts re- 
quired by the due process clause, so as to 
permit the exercise of in personam jurisdiction 
over defendant. Dowless v. Warren-Rupp 
Houdailles, Inc., 800 F.2d 1305 (4th Cir. 1986). 
The flow of a large amount of goods from 

North Carolina to a nonresident defen- 
dant and the anticipated flow of money to 
North Carolina were more than sufficient to 
establish the minimum contacts requirements 
of the long-arm statute. General Latex & 
Chem. Corp. v. Phoenix Medical Technology, 
Inc., 765 F. Supp. 1246 (W.D.N.C. 1991). 
Divorce Action Involving Couple with 

No Permanent Residence. — The trial court 
properly exercised jurisdiction, pursuant to 
subsection (12), over the defendant husband 

who lived in Bangkok, Thailand, where the 
parties were married in North Carolina and the 
plaintiff wife “continued to reside” in North 
Carolina although the couple never established 
a permanent home there, and where the action 
arose under Chapter 50, “Divorce and Alimony,” 
and sought resolution solely of issues pertain- 
ing to the dissolution of their marriage. The 
minimum contacts requirement was further 
satisfied by the fact that the parties adminis- 
tered their important legal, civic, personal, and 
financial affairs primarily from North Carolina, 
which clearly served as their headquarters, 
since they failed to establish permanent resi- 
dence anywhere else. Sherlock v. Sherlock, 143 
N.C. App. 300, 545 S.E.2d 757 (2001). 
Action for Alimony Based on Abandon- 

ment. — The trial court obtained personal 
jurisdiction over the nonresident defendant in 
an action for alimony based on abandonment 
and for child custody and support where defen- 
dant was served with process by registered 
mail, since an action for alimony on the ground 
of abandonment was a claim of “injury to per- 
son or property” under the long-arm statute, 
and defendant’s acts of living with and aban- 
doning plaintiff-wife in this State met the “min- 
imum contacts” test. Brown v. Brown, 47 N.C. 
App. 323, 267 S.H.2d 345 (1980), decided prior 
to enactment of subdivision (12). 
Support Payment Arrearages. — Where 

the parties entered into a separation agree- 
ment in North Carolina while both parties were 
citizens and residents of this State, the agree- 
ment providing, among other things, that the 
defendant would pay $350.00 per month to the 
plaintiff for support, the parties were divorced 
in North Carolina, and some time after the 
separation agreement was entered into, defen- 
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dant moved to Florida and continued to reside 
there since that date, the court had in 
personam jurisdiction over the defendant un- 
der subdivision (5)c of this section in an action 
for arrearages. Pope v. Pope, 38 N.C. App. 328, 
248 S.E.2d 260 (1978), decided prior to enact- 
ment of subdivision (12). 
Organ Procurement Organization. — 

Maintenance of action in North Carolina 
against out of state organ procurement organi- 

zation would not offend traditional notions of 
fair play and substantial justice, where. that 
organization was engaged in sending organs to 
North Carolina on a regular basis for nearly ten 
years, directed its activities at North Carolina 
by its membership in organ procurement net- 
work and participation in nationwide electronic 
database, and harvested, packaged and 
shipped kidney to North Carolina. Slaughter v. 
Life Connection, 907 F. Supp. 929 (M.D.N.C. 
1995). 
Production of Church Directories. — 

The courts of this State had in personam juris- 
diction over defendant, an Illinois corporation, 
where defendant agreed to purchase the assets 
and take over the liabilities of the church 
pictorial directories division of a certain North 
Carolina corporation, which corporation had 
contracted with plaintiff, another North Caro- 
lina corporation, engaged in the printing busi- 
ness, for the production of certain church direc- 
tories, and defendant agreed that it would pay 
plaintiff for its work in printing such directo- 
ries; such conduct fell within that covered by 
subdivision (5)a of this section. Other conduct 
by defendant, including the writing of five 
memoranda on defendant’s stationery request- 
ing that plaintiff ship books to churches in five 
different states, also gave the courts of this 
State in personam jurisdiction over defendant. 
Moreover, defendant had sufficient minimum 
contacts with North Carolina so that the exer- 
cise of in personam jurisdiction would not vio- 
late due process of law. Delprinting Corp. v. 
C.P.D. Corp., 49 N.C. App. 449, 271 S.E.2d 548 
(1980). 
Franchise Contract. — Where defendant 

agreed in a franchise contract to pay plaintiff a 
20-cent royalty and service fee on every pound 
of materials essential to a manufacturing pro- 
cess, in exchange for plaintiff’s development of 
the process and for technical services plaintiff 
would render to defendant, jurisdiction over 
defendant was conferred under subdivisions 
(5)a and b of this section in an action arising 
from defendant’s failure to pay the promised 
royalties. Harrelson Rubber Co. v. Dixie Tire & 
Fuels, Inc., 62 N.C. App. 450, 302 S.E.2d 919 
(1983). 

In action for alleged breach of franchise 
agreement which specifically stated that it was 
made and executed in North Carolina and was 
to be governed by North Carolina law, where 
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defendant franchisee had not only agreed to 
pay for services to be performed in North Caro- 
lina by franchisor under an ongoing ten-year 
contract, but such services in fact were pro- 
vided, and where defendant personally ap- 
peared in North Carolina to take advantage of 
training provided pursuant to the franchise 
agreement, personal jurisdiction existed over 
out-of-state defendant, who had sufficient min- 
imum contacts with North Carolina to meet the 
mandates of due process; fact that plaintiff was 
the assignee of the franchisor and was a Penn- 
sylvania corporation with no office in North 
Carolina would not cause North Carolina to 
lose its power to entertain litigation over the 
franchise agreement. Wiener King Sys. v. 
Brooks, 628 F. Supp. 843 (W.D.N.C. 1986). 

Defendants’ contacts with this state were not 
so isolated or attenuated that an exercise of 
personal jurisdiction would offend due process, 
where they entered into franchise agreements 
with North Carolina corporation, which re- 
quired them to make payments to plaintiff in 
this state, and defendants made purchases of 
equipment and other items shipped to them 
from this state. Hardee’s Food Sys. v. 
Beardmore, 169 F.R.D. 311 (E.D.N.C. 1996). 
Manufacturing Contract. — In an action 

to recover a deposit paid pursuant to a manu- 
facturing contract, jurisdiction existed over de- 
fendant, a foreign corporation, where plaintiff, 
a domestic corporation, had contracted with it 
to manufacture products using components 
supplied by plaintiff, and it was contemplated 
that some of the products would be sold in 
North Carolina. Styleco, Inc. v. Stoutco, Inc., 62 
N.C. App. 525, 302 S.E.2d 888, cert. denied, 309 
N.C, 825, 310 S.E.2d 358 (1983). 

Nonresident defendant, a clothing distribu- 
tor, who made an offer to North Carolina man- 
ufacturer for specially manufactured shirts, the 
contract to be substantially performed in this 
State, had sufficient minimum contacts with 
this State to justify the exercise of personal 
jurisdiction in an action on the contract brought 
by plaintiff manufacturer. Tom Togs, Inc. v. Ben 
Elias Indus. Corp:, 318 N.C. 361, 348 S.E.2d 
782 (1986). 
Settlement Agreement Negotiations. — 

Florida corporation’s negotiations, with a com- 
pany whose principal place of business is in 
North Carolina, over a settlement agreement 
and the consequences of that agreement were 
clear evidence that the corporation purpose- 
fully created a substantial connection to North 
Carolina. Regent Lighting Corp. v. Galaxy Elec. 
Mfg., Inc, 933 F. Supp. 507 (M.D.N.C. 1996). 
Fraudulent Transactions. — Where al- 

though the quality of two of the defendants’ 
contacts was insignificant, the nature and qual- 
ity of their contacts and their connection with 
the cause of action were substantial, the inter- 

est of this forum in the litigation of lawsuits for 
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fraudulent transactions of million dollar pro- 
portions which occurred here was substantial, 
and most importantly, the defendants invoked 
the benefits and protections of the law of this 
forum by their actions, both the statutory and 
due process requirements for asserting per- 
sonal jurisdiction over defendants were satis- 
fied. FDIC v. Kerr, 637 F. Supp. 828 (W.D.N.C. 
1986), 
Patent Infringement. — Defendant corpo- 

ration’s activity constituted “substantial activ- 
ity” where agreement signed by defendant as 
managing general partner provided for direct 
infringement of plaintiff’s patent in North 
Carolina. Plant Genetic Sys. v. Ciba Seeds, 933 
F, Supp. 519 (M.D.N.C. 1996). 
‘Use of Trade Secrets. — The alleged use of 

a North Carolina corporation’s trade secrets by 
a foreign corporation subjected it to specific 
jurisdiction in North Carolina, where defen- 
dant allegedly used the information to address 
mail to at least 50 North Carolina businesses, 
had entered into numerous sales contracts with 
the North Carolina corporation, and the con- 
tracts were substantially performed in North 
Carolina. Replacements, Ltd. v. MidweSterling, 
133 N.C. App. 139, 515 S.E.2d 46 (1999). 

Sale of Securities. — Exercise of personal 
jurisdiction over nonresident directors of a 
North Carolina corporation on a complaint re- 
lating to sales of securities by the corporation 
was authorized by statute and would not vio- 
late the due process clause of the United States 
Constitution. Pasquinelli v. Wilson, 89 N.C. 
App. 341, 365 S.E.2d 702 (1988). 
Where defendant salesman knowingly 

submitted allegedly fraudulent docu- 
ments to his employer, located in this 
state, over a period of two years, causing sub- 
stantial damage to the corporation, and it was 
clear that the alleged tort would have its dam- 
aging effect in North Carolina, simply because 
defendant was able to cause the injury without 
physically coming to this state did not defeat 
the jurisdiction of this state in a tort action 
brought by his employer. Ciba-Geigy Corp. v. 
Barnett, 76 N.C. App. 605, 334 S.E.2d 91 
(1985). 

In a civil action in which plaintiff agricul- 
tural chemical company, with its home office in 
Greensboro, sought damages allegedly incurred 
as a result of tortious conduct by defendant 
salesman, its employee, who lived in Indiana 
and worked in sales territories in Indiana and 
Ohio, between 1980 and 1982, in submitting 
falsified customer complaints and refund re- 
quests, then converting the credits or replace- 
ment products to his own use, the court had 
jurisdiction under subdivision (5) of this sec- 
tion. Ciba-Geigy Corp. v. Barnett, 76 N.C. App. 
605, 334 S.E.2d 91 (1985). 

In breach of warranty action by buyer 
corporation domiciled in North Carolina 
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against seller out-of-state corporation for 
clothing purchased in Denver, Colorado, 
shipped F.O.B. Denver, received by the buyer’s 
subsidiary in North Carolina and, without be- 
ing opened, shipped to Germany for resale, the 
court had in personam jurisdiction, both under 
state statute and the federal Constitution. W. 
Conway Owings & Assocs. v. Karman, Inc., 75 

N.C. App. 559, 331 S.E.2d 279 (1985). 
Formation of Partnership. — Although 

defendant’s contacts with state were few in 
number, the nature and quality of contacts, his 
soliciting of partners here, the formation of the 
partnership here, defendant’s receipt of monies 
sent to him from North Wilkesboro, and the 
partnership’s taking out a loan for which defen- 
dant signed a guaranty agreement with a 
North Carolina bank, were such that due pro- 
cess was not offended by this state’s exercising 
jurisdiction over him. Church v. Carter, 94 N.C. 
App. 286, 380 S.E.2d 167 (1989). 
Partnership Contract. — The parties’ exe- 

cution of and conduct of business pursuant to a 
North Carolina partnership contract was suffi- 
cient for in personam jurisdiction. Cherry 
Bekaert & Holland v. Brown, 99 N.C. App. 626, 
394 S.E.2d 651 (1990). 

Out-of-state defendant, as partner in an ac- 
counting firm with offices in North Carolina, 
had a quantity of other “systematic and contin- 
uous” contacts with North Carolina sufficient to 
show general jurisdiction, where defendant re- 
turned to North Carolina for yearly corporate 
meetings, participated in partnership manage- 
ment decisions as managing partner of Mobile, 
Alabama office, and consulted by telephone and 
corresponded with plaintiff in North Carolina 
concerning business matters on a continuous 
and prolonged basis; moreover, each of these 
circumstances also illustrated that defendant 
sought, obtained and exercised the privilege of 
conducting activities in this State. Cherry 
Bekaert & Holland v. Brown, 99 N.C. App. 626, 
394 $.E.2d 651 (1990). 
Where defendant received benefits from a 

partnership contract and could have enforced 
the contract against plaintiff in North Carolina 
courts, personal jurisdiction was _ proper. 
Cherry Bekaert & Holland v. Brown, 99 N.C. 
App. 626, 394 S.E.2d 651 (1990). 

Participation in the drafting of a North 
Carolina partnership agreement and the 
supervision of the closing of a transaction by 
the partnership within this State is conduct 
which invokes the protection of the law of this 
State to such an extent that traditional notions 
of fair play and substantial justice are not 
offended by requiring the defendants to defend 
in this State an action growing out of the 
partnership. Park Ave. Partners v. Johnson, 80 
N.C. App. 537, 342 S.E.2d 570, cert. denied, 317 
N.C. 706, 347 S.E.2d 438 (1986). 
West Virginia corporation whose sole 
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business function was to process tire or- 
ders and forward them to B.F. Goodrich Co. in 
Ohio, and which paid a commission to the 
person who obtained the orders, had adequate 
minimum contacts with North Carolina to be 
sued in this state. B.F. Goodrich Co. v. Tire King 
of Greensboro, Inc., 80 N.C. App. 129, 341 
S.E.2d 65 (1986). 
Attribution of Subsidiary’s Contacts to 

Parent Corporation. — For case holding that 
the business relationship between an English 
corporation and its Tennessee subsidiary was 
sufficiently analogous to a manufacturer-dis- 
tributor relationship to attribute the subsid- 
iary’s contacts with this State to the parent 
corporation, see Fieldcrest Mills, Inc.  v. 
Mohasco Corp., 442 F. Supp. 424 (M.D.N.C. 
1977). 
Presence in State by Subsidiary. — For- 

eign insurance company could not hold itself 
out to its shareholders and the public as doing 
business in North Carolina and, at the same 
time, selectively avoid process from North 
Carolina courts by arguing that its only pres- 
ence in this State was by its subsidiary, where 
the subsidiary was formed for the very purpose 
of carrying on the business of the parent com- 
pany, which had formerly been carried on by 
the parent in the Bahamas, and where the 
parent’s principal officers lived and transacted 
business in Raleigh and nearly all of the par- 
ent’s business activities were carried on in this 
State, albeit in the name of its subsidiary under 
a “consulting” agreement. FDIC v. British- 
American Corp., 726 F. Supp. 622 (E.D.N.C. 
1989). 

In an action for fraud concerning the 
sale of a defective aircraft, where, among 
other things, defendant, a New Jersey resident, 
advertised the sale of the airplane in a trade 
magazine which was mailed to offices of plain- 
tiffin this state, defendant initiated and placed 
numerous telephone calls to plaintiff, and 
mailed brochures, information, specifications, 
and photographs of the aircraft to plaintiff in 
this state, plaintiff forwarded funds from a 
North Carolina bank in response to these solic- 
itations and at defendant’s request, and wit- 
nesses to the condition of and repairs to the 
aircraft and expenses incurred subsequent to 
defendant’s delivery of the aircraft to plaintiff 
were all residents of North Carolina, defendant 
had sufficient minimum contacts with this 
state and maintenance of plaintiff’s action did 
not offend traditional notions of fair play and 
substantial jurisdiction; therefore, the trial 
court had proper in personam jurisdiction over 
defendant. New Bern Pool & Supply Co. v. 
Graubart, 94 N.C. App. 619, 381 S.E.2d 156, 
appeal of right allowed pursuant to N.C.R.A.P. 
16(b) and petition denied as to additional is- 
sues, 325 N.C. 546, 385 S.E.2d 499 (1989), aff'd, 
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Todd, Schenck & Co. v. Outlaw, 79 N.C. 235 

(1878). 
Where defendant Georgia corporation 

engaged in several North Carolina busi- 
ness arrangements, and on three occasions 
entered this State and conducted relations with 
North Carolina businesses, defendant had suf- 
ficient minimum contacts with this State to 
justify the exercise of personal jurisdiction over 
it without violating the due process clause. 
ETR Corp. v. Wilson Welding Serv., Inc., 96 
N.C. App. 666, 386 S.E.2d 766 (1990). 
Multiple contacts by defendant Michi- 

gan corporation with North Carolina, in- 
cluding the physical presence of defen- 
dant’s corporate officers in the State, as well 
as the use of the State’s banking system for 
defendant’s economic transactions, were suffi- 
cient to establish a “substantial connection” 
with North Carolina such that in personam 
jurisdiction could be exercised over defendant. 
Lexington Aerolina, Inc. v. Murray Aviation, 
Inc., 100 N.C. App. 254, 394 S.E.2d 838 (1990). 
Acts by Officers of Foreign Corporation. 

— An allegation that officers of a Massachu- 
setts corporation impliedly or expressly knew of 
false and fraudulent representations made by 
corporation in North Carolina was insufficient 
to confer jurisdiction over those officers under 
this section where those officers filed affidavits 
denying the allegation, had never travelled to 
North Carolina, and had no involvement in the 
matters complained of. Uniprop Manufactured 
Hous. Communities Income Fund II v. Home 
Owners Funding Corp., 753 F. Supp. 1315 
(W.D.N.C. 1990). 

Out-of-State Injury to Trucker Em- 
ployed by Out-of-State Company. — Indus- 
trial Commission did not have jurisdiction over 
a workers’ compensation claim arising from a 
tractor-trailer driver’s out-of-state injury, 
where, although the trucking company which 
employed him had business contacts with 
North Carolina sufficiently substantial to meet 
minimum due process requirements, the com- 
pany’s principal place of business was in Indi- 
ana. Thomas v. Overland Express, Inc., 101 
N.C. App. 90, 398 S.E.2d 921 (1990), discretion- 
ary review denied, 328 N.C. 576, 403 S.E.2d 
522 (1991). 

Out-of-state defendant’s affirmative ef- 
forts to obtain and renew a CPA license 
from North Carolina and using the license to 
provide accounting services for North Carolina 
residents showed defendant’s purposeful acts 
in obtaining and using the privilege of doing 
business in this State. Cherry Bekaert & Hol- 
land v. Brown, 99 N.C. App. 626, 394 S.E.2d 651 
(1990). 
Technical Support and Purchases from 

North Carolina Company. — Where defen- 
dants contacted plaintiff in North Carolina for 
technical support via an 800 number, plaintiff 
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modified software and computer programs for 
defendants’ computer in North Carolina, and 
plaintiff shipped computers, forms, and com- 
puter supplies from its office in North Carolina 
to defendants, this section provided the statu- 
tory basis for the exercise of personal jurisdic- 
tion over the nonresident defendants. Dataflow 
Cos. v. Hutto, 114 N.C. App. 209, 441 S.E.2d 
580 (1994). 
Where the defendant admitted the exist- 

ence of jurisdiction in her answer, that fact 
was conclusively established and could not be 
disputed. Harris v. Pembaur, 84 N.C. App. 666, 
353 S.E.2d 673 (1987). 
Where action arose out of the defen- 

dant’s failure to honor promise to deliver 
cash due under contract to a North Carolina 
business, subdivision (5)c of this section applied 
and North Carolina’s “long-arm statute” al- 
lowed jurisdiction. Harris v. Pembaur, 84 N.C. 
App. 666, 353 S.E.2d 673 (1987). 

Issuance of Bid Bonds. — Where defen- 
dant made promises to defendant to, and did, 
issue bid bonds to various businesses, including 
plaintiff corporation, defendant was within the 
personal jurisdiction of the North Carolina 
courts. Starco, Inc. v. AMG Bonding & Ins. 
Servs., Inc., 124 N.C. App. 332, 477 S.E.2d 211 
(1996). 

Single Payment Held Statutorily, But 
Not Constitutionally, Sufficient. — Jurisdic- 
tion over defendants/veterinarians was found 
statutorily proper under subdivision (5)d of this 
section, since money payment was a “thing of 
value”; nevertheless, defendants’ contacts with 
this state did not satisfy the constitutional 
minimum needed to justify the exercise of per- 
sonal jurisdiction where there was no evidence 
that they purposely availed themselves of the 
privilege of conducting activities within this 
forum. Hiwassee Stables, Inc. v. Cunningham, 
135.N.C. App. 24,519 S.E.2d 317 (1999). 
Contacts Held Sufficient. — Defendant 

purposely directed its contacts with North 
Carolina by entering into contract with lessee 
and availing itself of the privilege of doing 
business in this State. Because plaintiff’s claim 
arose directly from defendant’s contacts with 
North Carolina, it would not offend traditional 
notions of fair play and substantial justice to 
have defendant haled into court in North Caro- 
lina. Mony Credit Corp. v. Ultra-Funding Corp., 
100 N.C. App. 646, 397 S.E.2d 757 (1990). 
Canadian corporation had more than suffi- 

cient contacts with North Carolina to satisfy 
due process considerations, where its officers 
made repeated phone calls and wrote several 
letters to a North Carolina corporation regard- 
ing leasing services that were to be performed 
in North Carolina, and the two corporations 
entered into a guaranty agreement governed by 
North Carolina law. Barclays Leasing, Inc. v. 
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National Bus. Sys., 750 F. Supp. 184 (W.D.N.C. 
1990). 

Contacts with out-of-state seller of trailer 
involved in collision with plaintiff with North 
Carolina were adequate to meet the due pro- 
cess requirements associated with the exercise 
of personal jurisdiction. In addition, North 
Carolina had an interest in adjudicating the 
dispute as plaintiff was a resident of the State, 
his alleged injuries occurred in the State, and 
North Carolina law governed his claims as well 
as the cross-claims asserted by his widow. 
Murphy v. Glafenhein, 110 N.C. App. 830, 431 
S.E.2d 241, appeal dismissed, 335 N.C. 176, 
436 S.E.2d 382 (1993). 

Exercise of personal jurisdiction over defen- 
dant who made agreement with plaintiffs to 
build and operate a specialty hospital in Texas 
comported with due process where defendant 
established minimum contacts in North Caro- 
lina by playing an active role in the formation 
of North Carolina company and negotiating 
with plaintiffs in North Carolina. Cornerstone 
Orthopedic Hosp. v. Marquez, 944 F. Supp. 451 
(W.D.N.C. 1996). 
For additional cases holding the evi- 

dence sufficient to establish minimum 
contacts, see Sherwood v. Sherwood, 29 N.C. 
App. 112, 223 S.E.2d 509 (1976); Forman & 
Zuckerman v. Schupak, 31 N.C. App. 62, 228 
S.E.2d 503 (1976), appeal dismissed, 292 N.C. 
264, 233 S.E.2d 391, 434 U.S. 804, 98S. Ct. 32, 
54 L. Ed. 2d 61 (1977); Appleyard v. 
Transamerican Press, Inc., 539 F.2d 1026 (4th 
Cir. 1976), cert. denied, 429 U.S. 1041, 97S. Ct. 
740, 50 L. Ed. 2d 753 (1976); Dillon v. Numis- 
matic Funding Corp., 291 N.C. 674, 231 S.E.2d 
629 (1977); Byrum v. Register’s Truck & Equip. 
Co., 32 N.C. App. 135, 231 S.E.2d 39 (1977); 
Stephenson v. Jordan Volkswagen, Inc., 428 F. 
Supp. 195 (W.D.N.C. 1977); Fieldcrest Mills, 
Inc. v. Mohasco Corp., 442 F. Supp. 424 
(M.D.N.C. 1977); Parris v. Garner Com. Dis- 
posal, Inc., 40 N.C. App. 282, 253 S.E.2d 29, 
cert. denied, 297 N.C. 455, 256 S.E.2d 808 
(1979); Mabry v. Fuller-Schuwayer Co., 50 N.C. 
App. 245, 273 S.E.2d 509, cert. denied, 302 N.C. 
398, 279 S.E.2d 352 (1981); Johnston v. Gilley, 
50 N.C. App. 274, 273 S.E.2d 513 (1981); 
Speizman Knitting Mach. Co. v. Terrot 
Strickmaschinen GmBH, 505 F. Supp. 200 
(W.D.N.C. 1981); Williams v. Institute for Com- 
putational Studies, 85 N.C. App. 421, 355 
S.E.2d 177 (1987); Hayes v. Evergo Tel. Co. 
Ltd., 100 N.C. App. 474, 397 S.E.2d 325 (1990). 

IV. CASES IN WHICH MINIMUM 
CONTACTS REQUIREMENT 

NOT MET. 

Purchase of Insurance. — Responding to 
solicitation by a North Carolina insurance com- 
pany by purchasing coverage for property lo- 
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cated in another jurisdiction was not an act by 
which insured “purposefully availed” himself of 
the privilege of conducting activities within 
North Carolina. Cameron-Brown Co. v. Daves, 
83 N.C. App. 281, 350 S.E.2d 111 (1986). 
Where insured’s only contact with the 

state of North Carolina was the mailing of 
premium payments to insurer’s Charlotte 
office pursuant to insurance contracts, this, 
standing alone, was insufficient contact to jus- 
tify requiring him to litigate here. Cameron- 
Brown Co. v. Daves, 83 N.C. App. 281, 350 
S.E.2d 111 (1986). 
The mere act of entering into a contract 

with a resident will not provide the necessary 
minimum contacts with the forum state, espe- 
cially when all the elements of the defendant’s 
performance are to take place outside the fo- 
rum. Phoenix Am. Corp. v. Brissey, 46 N.C. App. 
527, 265 S.E.2d 476 (1980). 

The courts of North Carolina did not have 
any statutory basis for personal jurisdiction 
over a nonresident defendant who made occa- 
sional purchases and related trips in this State, 
but did not engage in regular and systematic 
business in North Carolina, and who hired the 
resident plaintiff to sell some equipment, with- 
out any expectation of performance in North 
Carolina, and without any actual performance 
being apparently done in North Carolina. 
Patrum v. Anderson, 75 N.C. App. 165, 330 
S.E.2d 55 (1985). 
Where the plaintiff, a corporation authorized 

to do business in North Carolina, initiated 
contact with and solicited the services of the 
defendant Maryland corporation, contract ne- 
gotiations occurred outside of this state, the 
services to be performed under the contract 
were to occur outside North Carolina, and the 
defendant’s only contact with North Carolina 
appeared to have been through phone calls, the 
shipment of office chairs to North Carolina and 
receipt of one commission check were insuffi- 
cient to support the exercise of in personam 
jurisdiction. Curvcraft, Inc. v. J.C.F. & Assocs., 
84 N.C. App. 450, 352 S.E.2d 848 (1987). 
The mere ownership of property in the 

forum state is insufficient to establish the 
“minimum contacts” necessary to satisfy the 
requirements of due process. Georgia R.R. 
Bank & Trust Co. v. Eways, 46 N.C. App. 466, 
265 S.E.2d 637 (1980). 
Contract to Perform Consulting Ser- 

vices. — Where a contract made in North 
Carolina required that defendant, a nonresi- 
dent, perform certain consulting services for a 
company having its home office and two manu- 
facturing plants in North Carolina, and in fact 
defendant did perform such services on two 
occasions via long distance telephone conversa- 
tions placed outside the State, and the contract 
was silent as to whether services were to be 
performed in North Carolina, the court did not 
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need to determine whether the contract was in 
accord with subdivision (5)a of this section, 
since even if such paragraph was satisfied, due 
process was not. Modern Globe, Inc. v. 
Spellman, 45 N.C. App. 618, 263 S.E.2d 859, 
cert. denied, 300 N.C. 373, 267 S.E.2d 677 
(1980). 
Signing of Guaranty or Endorsement. — 

Mere signing by a nonresident of a guaranty or 
endorsement of a debt owed to a North Carolina 
creditor does not in and of itself constitute a 
sufficient contact upon which to base in 
personam jurisdiction over a _ nonresident. 
Rather, the circumstances surrounding the 
signing of such obligation must be closely ex- 
amined in each case to determine whether the 
quality and nature of defendant’s contacts with 
North Carolina justify the assertion of personal 
jurisdiction over him in an action on the obli- 
gation. United Buying Group, Inc. v. Coleman, 
296 N.C. 510, 251 S.E.2d 610 (1979), rejecting 
the rule adopted in First-Citizens Bank & Trust 
Co. v. McDaniel, 18 N.C. App. 644, 197 S.E.2d 
556 (1973). 
Placing of Advertisements in National 

Magazines. — Even assuming that the statu- 
tory requirement of “solicitation within the 
State” is satisfied, the placing of advertise- 
ments in national magazines, without more, is 
not sufficient contact to fall within “traditional 
notions of fair play and substantial justice” as a 
basis for the exercise of personal jurisdiction. 
Hankins v. Somers, 39 N.C. App. 617, 251 
S.E.2d 640, cert. denied, 297 N.C. 300, 254 
S.E.2d 920 (1979). 
Placement of advertisements in a national 

publication cannot by itself support jurisdic- 
tion. Stallings v. Hahn, 99 N.C. App. 218, 392 
S.E.2d 632 (1990). 
Where the only contacts between defendant 

and this state were an advertisement placed in 
a national publication, telephone calls between 
plaintiff and defendant, and cashier’s check 
sent by plaintiff to defendant, and where defen- 
dant never came to North Carolina, received 
the check in Pennsylvania, and delivery of the 
cars was to take place in Pennsylvania, there 
were not sufficient minimum contacts to sup- 
port jurisdiction. Stallings v. Hahn, 99 N.C. 
App. 2138, 392 S.E.2d 632 (1990). 
Nonresident Holder of Part Interest in 

Note Secured by Deed of Trust on Prop- 
erty Within State. — This section does not 
give a North Carolina district court jurisdiction 
in personam over the out-of-state holder of a 
part interest in a note secured by a deed of trust 
on property in North Carolina, for to do so 
would violate the rule expressed by the United 
States Supreme Court in Shaffer v. Heitner, 
433 U.S. 186, 97 S. Ct. 2569, 53 L. Ed. 2d 683 
(1977); Whitener v. Whitener, 56 N.C. App. 599, 
289 S.E.2d 887, cert. denied, 306 N.C. 393, 294 
S.E.2d 221 (1982). 
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Single executed contract to repair sin- 
gle piece of personal property for non- 
resident corporation with no other contracts 
does not constitutionally allow exercise of per- 
sonal jurisdiction. Sola Basic Indus., Inc. v. 
Parke County Rural Elec. Membership Corp., 
70 N.C. App. 737, 321 S.E.2d 28 (1984). 
Advertising Availability for Employ- 

ment in Trade Magazine. — Contract for 
employment in Texas as to which plaintiff ini- 
tiated the negotiations by advertising his avail- 
ability for employment in a trade magazine 
could not form the basis of general jurisdiction 
over defendant employer. Farbman v. Esskay 
Mfg. Co., 676 F. Supp. 666 (W.D.N.C. 1987). 
Presence in this State of an independent 

showroom displaying defendant’s prod- 
ucts was not sufficient contact with the forum 
to give the federal district court general juris- 
diction over defendant. Farbman v. Esskay 
Mfg. Co., 676 F. Supp. 666 (W.D.N.C. 1987). 
Corporation’s Alter Ego Conducting 

Business in State. — Where defendant man- 
ufactured and sold its products exclusively in 
Michigan to its only customer, another Michi- 
gan corporation, and plaintiff presented no ev- 
idence defendant initiated a business relation- 
ship with any North Carolina resident, but 
plaintiff alleged that defendant had been “do- 
ing business” in North Carolina through its 
alter ego, the mere fact that the alter ego did 
business in North Carolina was an insufficient 
basis for invoking personal jurisdiction over 
defendant, which otherwise had no contacts 
with the forum state. DP Envtl. Servs., Inc. v. 
Bertlesen, 834 F. Supp. 162 (M.D.N.C. 1993). 
Manufacture of Textiles in State. — 

While it appeared that defendant, a California 
corporation, was subject to personal jurisdic- 
tion under subdivision (5)b of this section, since 
plaintiff performed services for defendant 
within this state by manufacturing certain tex- 
tiles, and the record indicated that defendant 
was well aware that the textiles ordered were 
to be manufactured by plaintiff in this state, 
the exercise of jurisdiction over defendant also 
had to comport with due process requirements, 
and there were insufficient minimum contacts 
with this state to satisfy the requirements of 
due process. Taurus Textiles, Inc. v. John M. 
Fulmer Co., 91 N.C. App. 553, 372 S.E.2d 735 

(1988). 
Manufacturer’s Contacts Held Not Suffi- 

ciently Continuous and Systematic. — Ex- 
ercise of in personam jurisdiction over a boiler 
manufacturer, a New York corporation which 
was not authorized to do business in North 
Carolina, which in 1984 sold approximately 
$520,000 worth of boilers to North Carolina 
customers, accounting for about one-half per- 
cent of its total boiler sales for the year, which 
sales were solicited by independent contractors 
who acted as sales representatives for defen- 
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dant and other manufacturers, which had 
placed advertisements in several national mag- 
azines which reached North Carolina, and 
which had a wholly owned subsidiary, which 
was engaged in the business of greenhouse 
construction, and which was authorized to do 
business in North Carolina, was not warranted, 
as defendant’s contacts with North Carolina 
were not so “continuous and systematic” as to 
warrant the exercise of in personam jurisdic- 
tion. Ash v. Burnham Corp., 80 N.C. App. 459, 
343 S.E.2d 2, aff'd, 318 N.C. 504, 349 S.E.2d 
579 (1986). 

Nonresident Plaintiff and Nonresident 

Corporate Defendant. — Evidence did not 
support a finding of minimum contacts or pur- 
poseful availment. Non-resident plaintiff’s 
claim alleged a single incident of negligence by 
defendant’s employees, which incident occurred 
in Nebraska. Defendant dairy company was a 
nonresident corporation which neither owned 
nor rented any property in North Carolina, did 
not maintain any employees, offices, telephone 
listings, or mailing addresses in the state; the 
company never solicited or sold any of its dairy 
products directly in North Carolina. Further- 
more, defendant’s only connection with North 
Carolina was the sporadic resale of its product 
by an independent third party. Considine v. 
West Point Dairy Prods., 111 N.C. App. 427, 432 
S.E.2d 412 (1998). 
Check Cashed by Plaintiff. — Facts that 

(1) acheck drawn on a joint investment account 
of the defendant, a Florida resident, payable 
through a Pennsylvania bank, was cashed by 
plaintiff bank in North Carolina and then 
shredded by plaintiff, and that (2) defendant 
refused to honor plaintiff’s demand that the 
check be replaced did not meet the minimum 
contacts requirement for personal jurisdiction. 
First Charter Nat’l Bank v. Taylor, 80 N.C. App. 
315, 341 S.E.2d 747 (1986). 
The mere fact that a marriage is still in 

existence at the time an action for alimony is 
initiated cannot of itself constitute sufficient 
contacts to establish personal jurisdiction over 
a foreign defendant. Tompkins v. Tompkins, 98 
N.C. App. 299, 390 S.E.2d 766 (1990). 
Equitable Distribution. — Assuming 

arguendo that the North Carolina “long-arm” 
statutes gave the North Carolina courts juris- 
diction over defendant for purposes of equitable 
distribution, application of those statutes 
would violate the due process clause of U.S. 
Const., Amend. XIV, where defendant had not 
lived in this State for any part of the marriage, 
and where, although certain property of the 
parties was located in this State, there was no 
indication of any action by defendant purposely 
directed towards this State. Carroll v. Carroll, 
88 N.C. App. 453, 363 S.E.2d 872 (1988). 
Alimony Reduction. — Money payments 

are “things of value” within the meaning of 
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subdivision (5)d of this section; thus in an 
action brought by resident husband against 
nonresident wife to have alimony obligation 
reduced or terminated, statutory jurisdiction 
existed. However, under the circumstances, de- 
fendant did not have sufficient minimum con- 
tacts with North Carolina and her motion to 
dismiss for lack of personal jurisdiction was 
improperly denied. Schofield v. Schofield, 78 
N.C. App. 657, 338 S.E.2d 132 (1986). 

Child Support Suit. — Assuming arguendo 
that this section would give North Carolina 
courts in personam jurisdiction over defendant 
father in suit seeking an increase in child 
support, application of this section to him 
would violate the due process clause of U.S. 
Const., Amend. XIV, where defendant’s only 
contacts with North Carolina were that his 
daughter had lived here for nine years, during 
which time he had sent child support payments 
to plaintiff at her North Carolina residence, 
that he had come to North Carolina on several 
occasions to visit his daughter, and that the 
child had attended North Carolina public 
schools and had otherwise enjoyed the benefits 
and protections of the laws of this State. Miller 
v. Kite, 313 N.C. 474, 329 S.E.2d 663 (1985). 

Mississippi Third Party Defendants. — 
Claims against third party defendants were 
dismissed for lack of personal jurisdiction 
where (1) the third party defendants never 
conducted business in North Carolina but in- 
stead all transactions and occurrences pertain- 
ing to their dealings with the third party plain- 
tiff took place in Mississippi, (2) such 
defendants did not have systematic or continu- 
ous contacts with North Carolina and did not 
benefit from the laws of the state, and (3) the 
contract they allegedly breached was entered 
into and was to be performed in Mississippi. 
Jordan v. Bridges, 978 F. Supp. 659 (E.D.N.C. 
1997). 
Tortious Interference with a Contract. 

— No minimum contacts were found to justify 
long-arm jurisdiction pursuant to this section 
over a minority shareholder and his attorneys 
who wrote a letter to a company which had 
made a take-over bid in order to alert that 
company of pending litigation. Filmar Racing v. 
Stewart, 141 N.C. App. 668, 541 S.E.2d 733 
(2001). 
Failure to Make Prima Facie Case. — 

Defendant’s motion to dismiss for a lack of 
personal jurisdiction should have been granted 
where the plaintiff, who was injured while a 
passenger in a parked car, failed to meet his 
burden of proving prima facie a statutory basis 
for personal jurisdiction over Missouri corpora- 
tion and Illinois driver. Golds v. Central Ex- 
press, Inc., 142 N.C. App. 664, 544 S.E.2d 23 
(2001), cert. denied, 353 N.C. 725, 550 S.E.2d 
775 (2001). 
For additional cases holding the evi- 
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dence insufficient to establish minimum 
contacts, see Marshall Exports, Inc. v. 

Phillips, 385 F. Supp. 1250 (E.D.N.C. 1974), 
aff'd, 507 F.2d 47 (4th Cir. 1974); William R. 
Andrews Assocs. v. Sodibar Sys., 28 N.C. App. 
663, 222 S.E.2d 922, cert. denied, 289 N.C. 726, 
224 S.E.2d 676 (1976); First Nat’ Bank v. 
General Funding Corp., 30 N.C. App. 172, 226 
S.E.2d 527 (1976); Bryson v. Northlake Hilton, 
407 F. Supp. 73 (M.D.N.C. 1976); Dillard v. 
USAir, Inc., 114 N.C. App. 791, 443 S.E.2d 80 
(1994). 

V. LOCAL PRESENCE OR STATUS. 

The words “domicile” and “inhabitant” 
mean substantially the same thing. One is an 
inhabitant of or domiciled in a given place if he 
resides there actually and permanently. 
Sherwood v. Sherwood, 29 N.C. App. 112, 223 
S.E.2d 509 (1976). 
Asset Purchase Agreement Created Sub- 

stantial Connection. — Where buyer of busi- 
ness had an asset purchase agreement with two 
owners of business, although owners had never 
been physically in the state, agreement created 
a substantial connection to North Carolina 
which supported court’s exercise of personal 
jurisdiction over two owners; the owners were 
parties to the agreement as individual share- 
holders and as officers, the agreement provided 
for closing in Charlotte, North Carolina, and 
was in fact closed in Charlotte, the agreement 
was largely performed in Charlotte, owners 
were aware or should have been aware that a 
large part of the bargaining occurred in North 
Carolina, and the parties assumed continuing 
responsibilities toward one another. Hanes Cos. 
v. Ronson, 712 F. Supp. 1223 (M.D.N.C. 1988). 
Volume and Temporal Requirements In- 

ferred. — Where plaintiffs alleged the misrep- 
resentations which induced their own purchase 
of a lifetime partnership were pursuant to a 
scheme or artifice to defraud which over time 
resulted in the fraudulent sale of over 55,000 
such partnerships through defendants’ solicita- 
tion activities originating in part in the State of 
North Carolina, it was readily inferable, under 
the tolerant prima facie test, that the activities 
required to sell such a volume of partnerships 
were sufficiently substantial in volume and 
long in duration to bring them within the 
volume and temporal requirements of para- 
graph (1)d. Combs v. Bakker, 886 F.2d 673 (4th 
Cir. 1989). 

Substantial Activities in State Shown. — 
In a breach of contract action, defendant Geor- 
gia corporation had engaged in “substantial 
activities” within this State so as to invoice the 
court’s in personam jurisdiction under subdivi- 
sion (1)d where the evidence showed telephone 
conversations between defendant’s representa- 
tives located in Georgia and plaintiff’s repre- 
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sentatives in North Carolina, and where an 

invoice was mailed by defendant from Georgia 
to plaintiff in North Carolina and payment of 
this invoice by check was mailed from North 
Carolina to defendant in Georgia, and where 
the evidence also showed other activities not 
related directly to the action in question, 
namely, a service called to perform emergency 
boiler repairs for another company, and the 
delivery of boiler parts by defendant to another 
company in North Carolina. ETR Corp. v. Wil- 
son Welding Serv., Inc., 96 N.C. App. 666, 386 
S.E.2d 766 (1990). 
Where defendant flew to North Carolina and 

stayed for several days to discuss and finalize a 
business relationship, received fees for his ser- 
vices as financial, investment and tax advisor 
to North Carolina residents, prepared monthly 
statements which he regularly mailed to North 
Carolina, prepared tax returns, was the incor- 
porator of and claims to own two-thirds of the 
stock of two North Carolina corporations, and 
was the trustee of pension plan, these activities 
constituted “substantial activity” within the 
meaning of subdivision (1)(d). Strother v. 
Strother, 120 N.C. App. 393, 462 S.E.2d 542 
(1995). 

Substantial Activities in State Not 
Shown. — Where record was devoid of evi- 
dence which would support the trial court’s 
presumed finding of “substantial activity 
within this state” by defendant when service of 
process was made upon him, subdivision (1) 
was inapplicable to him. Godwin v. Walls, 118 
N.C. App. 341, 455 S.E.2d 473, cert. granted, 
341 N.C. 419, 461 S.E.2d 757 (1995). 
Right of Resident to Maintain Action. — 

After a cause of action has been barred in the 
jurisdiction where it arose, only a plaintiff who 
was a resident of North Carolina at the time 
the cause of action originally accrued has the 
right to maintain an action in the courts of 
North Carolina. Laurent v. USAIR, Inc., 124 

N.C. App. 208, 476 S.E.2d 443 (1996), cert. 
denied, 346 N.C. 178, 486 S.E.2d 205 (1997). 

For discussion as to application of this 
section, see Fireman’s Fund Ins. Co. v. Wash- 

ington, 65 N.C. App. 38, 308 S.E.2d 758 (1983), 
cert. denied and appeal dismissed, 310 N.C. 
624, 315 S.E.2d 690 (1984). 

VI. LOCAL ACT OR OMISSION. 

The term “injury to the person or prop- 
erty,” as used in subdivision (3) of this 
section, should be given a broad meaning, con- 
sistent with the legislative intent to enlarge the 
concept of personal jurisdiction to the limits of 
fairness and due process, which negates the 
intent to limit actions thereunder to traditional 
claims for bodily injury and property damages. 
Sherwood v. Sherwood, 29 N.C. App. 112, 223 
S.E.2d 509 (1976). 
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Action for alimony on the ground of 
abandonment is a claim of “injury to person or 
property” under subdivision (3) of this section. 
Sherwood v. Sherwood, 29 N.C. App. 112, 223 
S.E.2d 509 (1976). 
Action for alienation of affections and 

for criminal conversation is an action ex 
delicto and involves “injury to person or prop- 
erty” within the contemplation of this section. 
Golding v. Taylor, 19 N.C. App. 245, 198 S.E.2d 
478, cert. denied, 284 N.C. 121, 199 S.E.2d 659 

(1973). 
Defamatory Material. — Virginia defen- 

dants’ alleged publication of defamatory mate- 
rial in North Carolina would constitute a claim 
for injury to person within this State arising 
out of an act within this State, thus conferring 
personal jurisdiction over defendants under 
subdivision (3) of this section. Saxon v. Smith, 

125 N.C. App. 163, 479 S.E.2d 788 (1997). 

VII. LOCAL INJURY; FOREIGN ACT. 

This section was intended to embrace 
“intangible injuries.” Munchak Corp. v. Riko 
Enters., Inc., 368 F. Supp. 13866 (M.D.N.C. 
1973). 

In order to find personal jurisdiction 
under subdivision (4)(a) of this section, a 
plaintiff (1) must claim that it suffered an 
injury within North Carolina which injury 
arose by a defendant’s acts outside the state, 
and (2) must show that the defendant solicited 
within North Carolina. Uniprop Manufactured 
Hous. Communities Income Fund II v. Home 
Owners Funding Corp., 753 F. Supp. 1315 
(W.D.N.C. 1990). 

Because plaintiff must establish that a pro- 
vision of the long-arm statute confers jurisdic- 
tion as well as demonstrate that defendants 
had minimal contacts with North Carolina, 
plaintiff’s failure to meet the first prong of the 
test under subdivision (4)(a) of this section 
alleviates the need to consider the due process 
considerations. Uniprop Manufactured Hous. 
Communities Income Fund II v. Home Owners 
Funding Corp., 753 F. Supp. 13815 (W.D.N.C. 
1990). 
Subdivision (4)a of this section requires 

that plaintiff only claim injury, not prove 
injury. Vishay Intertechnology, Inc. v. Delta 
Int'l Corp., 696 F.2d 1062 (4th Cir. 1982); 
Godwin v. Walls, 118 N.C. App. 341, 455 S.E.2d 
473, cert. granted, 341 N.C. 419, 461 S.E.2d 757 
(1995). 
Long-arm personal jurisdiction under subdi- 

vision (4)a was established against defendant 
where plaintiff alleged injuries involving mis- 
appropriated trade secrets, interfered with 
business relations and unfair trade practices, 
incident to sales and solicitation activities to 
North Carolina customers by defendant outside 
North Carolina at the proximate time of the 

CH. 1. CIVIL PROCEDURE §1-75.4 

injuries; proof of actual injury was not re- 
quired. Fran’s Pecans, Inc. v. Greene, 134 N.C. 
App. 110, 516 S.E.2d 647 (1999). 

Subdivision (4) of this section, as ap- 
plied to defining the reach of § 75-1.1, re- 
quires an in-state injury to plaintiff before 
plaintiff can state a valid unfair trade claim. 
The ‘In’ Porters v. Hanes Printables, Inc., 663 F. 

Supp. 494 (M.D.N.C. 1987). 
Showing that defendant truck driver picked 

up or delivered pharmaceuticals in North Caro- 
lina on approximately two occasions per week 
was a sufficient prima facie showing that he 
was engaged in “service activity” as required by 
subdivision (4) at or about the time of the 
claimed injury. Godwin v. Walls, 118 N.C. App. 
341, 455 S.E.2d 473, cert. granted, 341 N.C. 
419, 461 S.E.2d 757 (1995). 
The defendant need not be physically 

present in this State to solicit in this State 
within the meaning of this section. Vishay 
Intertechnology, Inc. v. Delta Int’l Corp., 696 
F.2d 1062 (4th Cir. 1982). . 

It is not necessary for the defendant to be 
physically present in North Carolina to solicit 
in the state within the meaning of the statute. 
Uniprop Manufactured Hous. Communities In- 
come Fund II v. Home Owners Funding Corp., 
753 F. Supp. 1815 (W.D.N.C. 1990). 
Magazine advertisements are solicita- 

tions within the meaning of subdivision 
(4)a of this section. Federal Ins. Co. v. Piper 
Aircraft Corp., 341 F. Supp. 855 (W.D.N.C. 
1972), aff'd, 473 F.2d 909 (4th Cir. 1973). 
Claims for negligent infliction of emo- 

tional distress and loss of consortium are 
injuries to person or property within the. pur- 
view of subdivision (4). Godwin v. Walls, 118 
N.C. App. 341, 455 S.E.2d 4738, cert. granted, 
341 N.C. 419, 461 S.E.2d 757 (1995). 

Injury to Real Property. — In action aris- 
ing out of the Comprehensive Environmental 
Response, Compensation, and Liability Act, 
plaintiffs who brought action seeking contribu- 
tion for response costs incurred by them and 
paid to the United States and a declaratory 
judgment that each defendant was jointly and 
severally liable to plaintiffs for future neces- 
sary response costs, established a prima facie 
case conferring jurisdiction over each of the 
defendants; plaintiff claimed injury to two par- 
cels of real property in North Carolina and 
alleged that the injury to the real property in 
North Carolina arose out of defendants’ actions 
outside North Carolina, namely defendants’ 
arrangements for the disposal of waste oil. 
Crown Cork & Seal Co. v. Dockery, 886 F. Supp. 
1253 (M.D.N.C. 1995). 
Mere allegations are sufficient to satisfy 

the statutory requirements of subdivision 
(4)b of this section. Accordingly, plaintiff’s 
prima facie showing, with no rebuttal by defen- 
dant, was sufficient to establish jurisdiction 
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under subdivision (4)b. Dowless v. Warren- 
Rupp Houdailles, Inc., 800 F.2d 1305 (4th Cir. 
1986). 

Plaintiff’s claims of injury from out-of-state 
defendants’ misappropriation of his idea for 
improvement of defendant’s product were suffi- 
cient to meet the local injury requirement of 
subdivision (4)b. Dowless v. Warren-Rupp 
Houdailles, Inc., 800 F.2d 1305 (4th Cir. 1986). 
Allegations Held Sufficient to Satisfy 

Subdivision (4). — The allegations that de- 
fendants were engaged in the business of sell- 
ing wire art products, and that such products 
were sold and used in North Carolina in the 
ordinary course of trade to a substantial extent, 
were sufficient to satisfy subdivision (4) of this 
section and the requirements of due process. 
Hankins v. Somers, 39 N.C. App. 617, 251 
S.E.2d 640, cert. denied, 297 N.C. 300, 254 
S.E.2d 920 (1979). 

Plaintiff’s claims of injury from out-of-state 
defendants’ misappropriation of his idea for 
improvement of defendant’s product were suffi- 
cient to meet the local injury requirement of 
subdivision (4)b. Dowless v. Warren-Rupp 
Houdailles, Inc., 800 F.2d 1305 (4th Cir. 1986). 
Where company supplied drug to defendant 

pharmacies, plaintiff’s injuries were caused by 
his consumption of the product, and the com- 
pany manufactured, marketed and distributed 
the drug, the court had statutory authority to 
exercise jurisdiction over defendants. Tart v. 
Prescott’s Pharmacies, Inc., 118 N.C. App. 516, 
456 S.E.2d 121 (1995). 
Where Virginia defendants communicated 

complaints and information regarding plaintiff 
to law enforcement officials in Virginia, which 
caused North Carolina criminal process to be 
issued against plaintiff and plaintiff to be ar- 
rested in North Carolina, this action, along 
with defendants’ contacts with North Carolina, 
supported imposition of personal jurisdiction 
over defendants pursuant to subdivision (4) of 
this section as to plaintiff's abuse of process 
claim. Saxon v. Smith, 125 N.C. App. 163, 479 
S.E.2d 788 (1997). 

Virginia defendants’ distribution of a news- 
letter in North Carolina and registering of a 
complaint with law enforcement authorities 
were actions directed at plaintiff within North 
Carolina, and the resultant harm occurred in 
North Carolina, which was enough to confer 
personal jurisdiction over defendants under 
subdivision (4) for plaintiff’s claims of inten- 
tional infliction of emotional distress and mali- 
cious prosecution. Saxon v. Smith, 125 N.C. 
App. 163, 479 S.E.2d 788 (1997). 

Activities of a nonresident corporation 
owning a basketball team are included 
within subdivision (4) of this section. 
Munchak Corp. v. Riko Enters., Inc., 368 F. 
Supp. 1866 (M.D.N.C. 1973). 
Criminal Solicitations and Alienation of 
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Affections. — The plaintiff’s complaint charg- 
ing that defendant engaged in solicitations of 
and criminal conversation with plaintiff’s hus- 
band via phone and e-mail, which resulted in 
the alienation of the affections of her husband, 

satisfied the requirements of the North Caro- 
lina long-arm statute and established the nec- 
essary minimum contacts between the South 
Carolina defendant and North Carolina suffi- 
cient to meet due process requirements; the 
plaintiff’s allegations that there were sexual 
relations between the two and that she was 
injured in North Carolina due to the telephone 
and e-mail solicitations brought her claims 
within the purview of this section; although the 
quantity of defendant’s contacts were not ex- 
tensive, the injury occurred within North Caro- 
lina which had an interest in providing a forum 
for plaintiff’s cause of action, not recognized in 
South Carolina, and the exercise of jurisdiction 
imposed only a minimal burden on the defen- 
dant who lives in a neighboring state. Cooper v. 
Shealy, 140 N.C. App. 729, 537 S.E.2d 854 
(2000). 

VIII. LOCAL SERVICES, GOODS OR 
CONTRACTS. 

Execution of Guaranty Contract as 
Promise to Pay for Services Under Subdi- 
vision (5)a. — The execution by the defendant 
of a guaranty contract by which he guaranteed 
performance and payment in the event that 
another defendant should default on a lease 
was a promise to pay for services to be per- 
formed in this State under subdivision (5)a. 
Telerent Leasing Corp. v. Equity Assocs., 36 
N.C. App. 718, 245 S.E.2d 229 (1978). 
Organ Procurement Service. — Under 

the Uniform Anatomical Gift Act the procure- 
ment of organs is expressly considered a ser- 
vice, and where out of state organ procurement 
organization was responsible for the transpor- 
tation of a kidney to the destination of a recip- 
ient member of organ procurement network, 
packaged and shipped the kidney to North 
Carolina so that its service was not complete 
until the kidney was delivered to North Caro- 
lina, and directly billed a North Carolina entity 
for its services, the exercise of jurisdiction over 
the organ procurement organization pursuant 
to subdivision (5)(a) was proper. Slaughter v. 
Life Connection, 907 F. Supp. 929 (M.D.N.C. 
1995). 
Development of Specialty Hospital. — 

Defendant’s agreement with plaintiffs to build 
and operate a specialty hospital in Texas fell 
within the purview of subdivisions (5)(a) and 
(5)(c), where entities formed to carry out par- 
ties’ agreement were created under North Caro- 
lina law, and defendant made promises in fur- 
therance of their enterprise to plaintiffs who 
were residents of North Carolina. Cornerstone 
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Orthopedic Hosp. v. Marquez, 944 F. Supp. 451 
(W.D.N.C. 1996). 
The promise to deliver goods to a carrier 

for shipment to North Carolina is sufficient 
to confer statutory jurisdiction. Collector Cars 
of Nags Head, Inc. v. G.C.S. Elecs., 82 N.C. App. 
579, 347 S.E.2d 74 (1986). 

Subdivision (5)c of this section confers juris- 
diction when a foreign corporation promises to 
deliver goods to this State. Defendant’s promise 
to deliver the product through a carrier does 
not deprive North Carolina courts of jurisdic- 
tion when the parties to the contract contem- 
plated shipment to North Carolina. Collector 
Cars of Nags Head, Inc. v. G.C.S. Elecs., 82 N.C. 

App. 579, 347 S.E.2d 74 (1986). 
Receipt of Goods in this State. — Subdi- 

vision (5)e of this section gives jurisdiction over 
a foreign corporation when title to goods passed 
upon delivery to a carrier in another state, but 
the plaintiff did not take actual possession until 
the goods arrived in North Carolina. Collector 
Cars of Nags Head, Inc. v. G.C.S. Elecs., 82 N.C. 

App. 579, 347 S.E.2d 74 (1986). 
Unsupported Allegation of Contract for 

Hire — The plaintiff’s allegation that the de- 
fendant “engaged” him to procure real estate in 
North Carolina and other states for investment 
purposes was insufficient to establish a prima 
facie showing of long-arm jurisdiction under 
this section where defendants denied this alle- 
gation by means of special counsel’s affidavit 
and plaintiffs made no attempt to support the 
allegation with affidavits or otherwise. 
Bruggeman v. Meditrust Acquisition Co., 188 
N.C. App. 612, 582 S.E.2d 215 (2000). 
Defendant to Pay for Services Per- 

formed by Plaintiff. — Where Tennessee de- 
fendant agreed to make sales calls on potential 
customers and solicit orders on behalf of North 
Carolina plaintiff in several states other than 
North Carolina, this case fell within the long- 
arm statute’s requirements for personal juris- 
diction; the record showed that the defendant 
had promised to receive and convey payment 
for plaintiff’s services to plaintiff and the plain- 
tiff performed these services in North Carolina. 
CFA Medical, Inc. v. Burkhalter, 95 N.C. App. 
391, 383 S.E.2d 214 (1989). 
Promise to Pay for Services to Be Per- 

formed. — Based on plaintiff’s allegations that 
the individual defendants promised to pay for 
services to be performed by plaintiff in North 
Carolina, subsection (5)a of this section autho- 

rized the assertion of personal jurisdiction over 
the individual defendants. Ellison Windows & 
Doors, Inc. v. Vinyl Prods., — F. Supp. 2d —, 
2000 U.S. Dist. LEXIS 5000 (M.D.N.C. Jan. 20, 
2000). 

Because defendant promised to pay for ser- 
vices to be performed by plaintiff in North 
Carolina, subsection (5)a of this section autho- 
rized the assertion of personal jurisdiction over 
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the defendant. Triad Motorsports, L.L.C. v. 
Pharbco Mktg. Group, Inc., 104 F. Supp. 2d 590 
(M.D.N.C. 2000). 
Promise by Representative to Reim- 

burse Plaintiff for Services. — Subdivision 
(5)a provides statutory authority for the exer- 
cise of personal jurisdiction over the non-resi- 
dent defendant whose representative promised 
to reimburse plaintiff for services. Chapman v. 
Janko, U.S.A., Inc., 120 N.C. App. 371, 462 
S.E.2d 534 (1995). 
Attendance at Corporate Meetings. — 

Where, in a suit to enforce covenants not to 
compete, defendants personally appeared in 
North Carolina to take advantage of job train- 
ing provided by plaintiff for corporate manage- 
ment meetings and training, defendants ac- 
cepted and ratified the rendition of services 
(meetings and training) provided by the plain- 
tiff in this state and fell within reach of the 
long-arm statute. Century Data Sys. v. 
McDonald, 109 N.C. App. 425, 428 S.E.2d 190 
(1993). 
Where plaintiff and defendants entered into 

a sales representation agreement whereby 
plaintiff agreed to act as a sales representative 
for defendants in this and other states, and 
defendants agreed to pay commissions to plain- 
tiff, defendants were within the provisions of 
subdivisions (5)a and (5)b of this section. D.P. 
Riggins & Assocs. v. American Bd. Cos., 796 F. 
Supp. 205 (W.D.N.C. 1992). 
Unreasonable to Assume Bank Antici- 

pated Litigation Everywhere Customers 
Resided. — Where defendant was an Illinois 
bank, doing business in Illinois, did not solicit 
or transact business in North Carolina, and did 
not have an office or agents in North Carolina, 
defendant conceded that customers did use 
funds in North Carolina and some customers 
were residents of North Carolina, and it was 
foreseeable to defendant that some customers 
would use loan proceeds in North Carolina, it 
was unreasonable to assume that defendant 
anticipated being hauled into court in every 
jurisdiction in which its customers resided or 
used funds. Occidental Fire & Cas. Co. v. Con- 
tinental Ill. Nat’?] Bank & Trust Co., 689 F. 
Supp. 564 (E.D.N.C. 1988). 
Money payment is clearly a thing of 

value within the meaning of subdivisions 
(5)e of this section. Pope v. Pope, 38 N.C. App. 
328, 248 S.E.2d 260 (1978). 
Money is a thing of value, and defendant’s 

promise in the note to make payments to plain- 
tiffin North Carolina was clearly a promise to 
deliver a thing of value within this State, and 
thus within the purview of this section. 
Wohlfahrt v. Schneider, 66 N.C. App. 691, 311 
S.E.2d 686 (1984). 
Money payments are a “thing of value” 

within the meaning of subdivisions (5)c and 
(5)d of this section. ETR Corp. v. Wilson Weld- 
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ing Serv., Inc., 96 N.C. App. 666, 386 S.E.2d 766 
(1990). 
Support Payments Are a “Thing of Val- 

ue” Under Subdivision (5)c. — Since support 
payments are exchanged for, and in consider- 
ation of, an asset or a thing of value, i.e., a 
release of marital rights, support payments are 
clearly a “thing of value.” Pope v. Pope, 38 N.C. 
App. 328, 248 S.E.2d 260 (1978). 
Money Sent to Defendant to Acquire Op- 

tions on Real Property. — Where plaintiffs 
alleged they advanced $67,500 to defendant, at 
his direction, to be used by him to acquire 
options on certain real property in South Caro- 
lina and to obtain a mobile home for use in the 
partnership business and plaintiffs maintained 
that these monies were sent to defendant from 
Wilkes County, plaintiffs shipped “things of 
value” to defendant at his direction, and statu- 
tory jurisdiction was thus established under 
subdivision (5)d. Church v. Carter, 94 N.C. App. 
286, 380 S.E.2d 167 (1989). 
“Shipment from This State to Defendant 

on His Order or Direction.” — Where defen- 
dant directed plaintiff to send monies owed 
pursuant to a partnership agreement to him in 
Alabama and plaintiff distributed the money 
from North Carolina, the money paid was 
“shipped from this state by the plaintiff to 
defendant on his order or direction.” Cherry 
Bekaert & Holland v. Brown, 99 N.C. App. 626, 
394 S.E.2d 651 (1990). 
Subdivision (5)d Provided Basis for Ex- 

ercise of Personal Jurisdictional over De- 
fendant. — Where there was no question that 
the valves, seals, pumps, etc. which plaintiff 
sent to defendant, pursuant to defendant’s pur- 
chase order, constituted goods shipped from 
this State by the plaintiff to the defendant on 
the defendant’s order or direction, since plain- 
tiff’s action for breach of contract related to 
those goods, subdivision (5)d of this section 
plainly provided a statutory basis for this 
State’s exercise of personal jurisdiction over the 
nonresident defendant. Combustion Sys. Sales 
v. Hatfield Heating & Air Conditioning Co., 102 
N.C. App. 751, 403 S.E.2d 600 (1991). 

Letters of Credit Were Not “Other 
Things of Value”. — Letters of credit issued 
by an Illinois bank and delivered to a North 
Carolina resident did not constitute “other 
things of value” under subdivision (5)e and, 
therefore, no specific jurisdiction was found to 
bring defendant bank into court in North Caro- 
lina. Occidental Fire & Cas. Co. v. Continental 
Ill. Nat'l] Bank & Trust Co., 689 F. Supp. 564 
(E.D.N.C. 1988). 

IX. CASES DECIDED UNDER PRIOR 
LAW. 

A. General Consideration. 

Editor’s Note. — The cases cited below were 
decided under former § 55-145 and prior law. 
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Former §$ 55-145 related to jurisdiction over 
foreign corporations not transacting business in 
the State. 
Burden of Suing Away from Home Need 

Not Always Fall on Plaintiff. — There is 
almost always some hardship to the party re- 
quired to litigate away from home. But there is 
no constitutional requirement that this hard- 
ship must invariably be borne by the plaintiff 
whenever the defendant is a nonresident. 
Byham v. National Cibo House Corp., 265 N.C. 
50, 148 S.E.2d 225 (1965). 

Benefit and Protection of State Law 
Gives Rise to Obligations. — To the extent 
that a corporation exercises the privilege of 
conducting activities within a state, it enjoys 
the benefits and protection of the laws of that 
state. The exercise of that privilege may give 
rise to obligations, and, so far as those obliga- 
tions arise out of and are connected with the 
activities within the state, a procedure which 
requires the corporation to respond to a suit 
brought to enforce them can, in most instances, 
hardly be said to be undue. Byham v. National 
Cibo House Corp., 265 N.C. 50, 148 S.E.2d 225 

(1965). 
Where foreign corporation obviously uses, 

benefits from, or can easily use the laws of 
North Carolina, jurisdiction will lie. Staley v. 
Homeland, Inc., 368 F. Supp. 1344 (E.D.N.C. 
1974). 
Defendant Must Have Purposely Availed 

Itself of Privilege of Conducting Activi- 
ties. — It is essential in each case that there be 
some act by which the defendant purposefully 
avails itself of the privilege of conducting activ- 
ities within the forum state, thus invoking the 
benefits and protection of its law. Byham v. 
National Cibo House Corp., 265 N.C. 50, 143 
S.E.2d 225 (1965); Equity Assocs. v. Society for 
Sav., 31 N.C. App. 182, 228 S.E.2d 761 (1976), 
cert. denied, 291 N.C. 711, 232 S.E.2d 203 
(1977). 
Regardless of what other contacts may 

be present. Equity Assocs. v. Society for Sav., 
31 N.C. App. 182, 228 S.E.2d 761 (1976), cert. 
denied, 291 N.C. 711, 232 S.E.2d 203 (1977). 
Invoking Privilege of Conducting Busi- 

ness. — By entering into a contract made in 
this State and to be performed in part in this 
State, a defendant foreign corporation avails 
itself of the privilege of conducting its business 
in this State, thus invoking the benefits and 
protection of its laws. Goldman v. Parkland of 
Dallas, Inc., 277 N.C. 228, 176 S.E.2d 784 

(1970). 
Right of State to Require Answer to 

Claims. — Where the solicited circulation of a 
corporation’s publications account for a rela- 
tively significant portion of the corporation’s 
revenue, notions of fair play and substantial 
justice support the right of the State to require 
the corporation to answer nonfrivolous claims 
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arising out of its contacts with the State, even 
though it has managed to reduce its physical 
presence in the State to a minimum. Johnston 
v. Time, Inc., 321 F. Supp. 837 (M.D.N.C. 1970), 
aff'd in part and vacated in part, 448 F.2d 378 
(4th Cir. 1971). 

Size of Claim Is Pertinent. — When claims 
are small or moderate, individual claimants 
frequently cannot afford the cost of bringing an 
action in a foreign forum, thus placing the 
foreign corporation beyond the reach of the 
claimant. Whether this is the situation in a 
given case is pertinent. Byham v. National Cibo 
House Corp., 265 N.C. 50, 148 S.H.2d 225 
(1965). 
As Is Presence of Witnesses and Evi- 

dence. — Consideration should be given to the 
question whether the crucial witnesses and 
material evidence are to be found in the forum 
state. Byham v. National Cibo House Corp., 265 
N.C. 50, 143 S.E.2d 225 (1965). 
And Inconvenience to Corporation. — 

An estimate of the inconveniences which would 
result to the corporation from a trial away from 
its home or principal place of business is rele- 
vant. Byham v. National Cibo House Corp., 265 
N.C. 50, 143 S.E.2d 225 (1965). 
And State’s Interest in Protecting Resi- 

dents. — Consideration should be also given to 
any legitimate interest the State has in protect- 
ing its residents with respect to the activities 
and contacts of the foreign corporation. Byham 
v. National Cibo House Corp., 265 N.C. 50, 143 
S.E.2d 225 (1965). 

This State has a legitimate interest in the 
establishment and operation of enterprises and 
trade within its borders and the protection of 
its residents in the making of contracts with 
persons and agents who enter the State for that 
purpose. Byham v. National Cibo House Corp., 
265 N.C. 50, 148 S.E.2d 225 (1965). 
And Whether State’s Courts Are Open to 

Suits by Foreign Corporation. — Consider- 
ation should be given to the question whether 
the courts of the forum state are open to the 
foreign corporation to enforce obligations of 
residents of such state created by the activities 
and contacts of the corporation. Byham v. Na- 
tional Cibo House Corp., 265 N.C. 50, 143 
S.E.2d 225 (1965). 
As They Are in This State. — The courts of 

the State have been and now are open to a 
foreign corporation for protection of its activi- 
ties and to enforce the valid obligations which 
residents of this State have assumed by reason 
of defendant’s contacts and activities. Byham v. 
National Cibo House Corp., 265 N.C. 50, 148 
S.E.2d 225 (1965). 
Nonresident has access to the courts of 

this State and can sue a foreign corpora- 
tion. Marshville Rendering Corp. v. Gas Heat 
Engr Corp., 10 N.C. App. 39, 177 S.E.2d 907 
(1970). 
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In Personam Jurisdiction. — The resolu- 
tion of a question of in personam jurisdiction 
over a foreign corporation, as with any deter- 
mination of personal jurisdiction, involves a 
two-part determination: (1) Does a statutory 
basis for personal jurisdiction exist, and (2) if 
so, does the exercise of this jurisdiction violate 
constitutional due process? However, it has 
been held that long-arm legislation was in- 
tended to make available to North Carolina 
courts the full jurisdictional powers permissi- 
ble under due process. Therefore, since the 
statutory authorization for personal jurisdic- 
tion is coextensive with federal due process, the 
critical inquiry in determining whether North 
Carolina may assert in personam jurisdiction 
over a defendant is whether the assertion com- 
ports with due process. J.M. Thompson Co. v. 
Doral Mfg. Co., 72 N.C. App. 419, 324 S.E.2d 
909, cert. denied, 313 N.C. 603, 330 S.E.2d 611 
(1985). 

Plaintiff has the initial burden of show- 
ing the existence of jurisdiction. The bur- 
den is met by a prima facie showing that 
jurisdiction is conferred by the statute. Styleco, 
Inc. v. Stoutco, Inc., 62 N.C. App. 525, 302 
S.EH.2d 888, cert. denied, 309 N.C. 825, 310 
S.E.2d 358 (1983). 
Personal Service Alone Insufficient to 

Subject Foreign Corporation to Jurisdic- 
tion. — The mere fact that there is personal 
service upon an officer of a foreign corporation 
who is present in the State is insufficient to 
subject a foreign corporation to the jurisdiction 
of the court. Easterling v. Cooper Motors, Inc., 
26 F.R.D. 1 (M.D.N.C. 1960). 
Federal court in a diversity action is 

bound by the jurisdictional limits placed on 
the North Carolina courts by the State Legis- 
lature. Bowman v. Curt G. Joa, Inc., 361 F.2d 
706 (4th Cir. 1966). 
Casual Presence or Isolated Activity of 

Agent. — The casual presence of the corporate 
agent or even his conduct of single or isolated 
activity in a state in the corporation’s behalf are 
not enough to subject it to suit on causes of 
action unconnected with the activities there. 
Byham v. National Cibo House Corp., 265 N.C. 
50, 143 S.E.2d 225 (1965). 

If a corporation had insufficient contact or 
relations with North Carolina to warrant the 
assertion of jurisdiction over it, the entry of its 
agent on an isolated occasion to discuss the 
claim could not supply the necessary tie to give 
the State power. Erlanger Mills, Inc. v. Cohoes 
Fibre Mills, Inc., 239 F.2d 502 (4th Cir. 1956). 
Agent’s Activities Not Amounting to Do- 

ing Business. — A mere salesman or broker 
who takes orders and sends them to a foreign 
corporation for acceptance, or a distributor who 
buys and takes title to the chattels, is not a 
managing or local agent and does not result in 
the corporation doing business in this State. 
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Edwards v. Scott & Fetzer, Inc., 154 F. Supp. 41 
(M.D.N.C. 1957). 
Considerations of U.S. Const., Amend. I 

Are Relevant But Do Not Bar Jurisdiction. 
— New York Times Co. v. Conner, 365 F.2d 567 

(5th Cir. 1966), does not stand for the proposi- 
tion that, because of the constitutional protec- 
tion of the dissemination of ideas, a publisher 
may never be sued for libel in a state other than 
that of publication. Rather, Conner indicates 
that considerations under U.S. Const., Amend. 
I are a factor relevant to a determination of the 
jurisdictional question; and the discussion of 
that factor in Conner must be viewed in its 
factual context. Johnston v. Time, Inc., 321 F. 
Supp. 837 (M.D.N.C. 1970), aff’d in part and 
vacated in part, 448 F.2d 378 (4th Cir. 1971). 
And Such Considerations Are Mini- 

mized. — In a libel action against a national 
magazine publisher, U.S. Const., Amend. I was 
not totally disregarded in the context of the 
jurisdictional question under this section, but 
the consideration given it was minimized. 
Johnston vy. Time, Inc., 321 F. Supp. 837 
(M.D.N.C. 1970), aff'd in part and vacated in 
part, 448 F.2d 378 (4th Cir. 1971). 
In the jurisdictional context, a nonresident 

defendant publisher has the protection of the 
rights guaranteed to it by the due process 
clause of U.S. Const., Amend. XIV, and to inter- 
ject U.S. Const., Amend. I, with its full impact, 
into the discussion at this point would unnec- 
essarily confuse an already complex issue. 
Johnston v. Time, Inc., 321 F. Supp. 837 
(M.D.N.C. 1970), aff'd in part and vacated in 
part, 448 F.2d 378 (4th Cir. 1971). 

Since They May Impose Vague Stan- 
dards on Long-Arm Statutes. — Hazards to 
publishers from libel actions have been much 
mitigated by the development of substantive 
principles under U.S. Const., Amend. I. It is a 
legitimate question whether this will not suffi- 
ciently protect communications media without 
Superimposing a necessarily vague standard 
under U.S. Const., Amend. I, upon the applica- 
tion of long-arm statutes and thereby possibly 
creating undue hardship for a_ plaintiff. 
Johnston v. Time, Inc., 321 F. Supp. 837 
(M.D.N.C. 1970), aff'd in part and vacated in 
part, 448 F.2d 378 (4th Cir. 1971). 

B. Minimum Contacts. 

Sufficiency of Contacts and Manner of 
Service Present Due Process Question. — 
Whether a foreign corporation has sufficient 
contacts within the State to subject it to service 
of process in an action in personam, and 
whether the manner of service is a reasonable 
method of notification to it of the action, 
present a question of due process which must 
be decided in accordance with the decisions of 
the Supreme Court of the United States upon 
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the facts of each particular case upon the basis 
of what is fair and reasonable and just under 
the circumstances. Farmer v. Ferris, 260 N.C. 

619, 133 S.E.2d 492 (1963). 
Requirements of Due Process. — Due 

process requires only that, in order to subject a 
defendant to a judgment in personam if he be 
not present within the territory of the forum, he 
have certain minimum contacts with it, such 

that the maintenance of the suit does not offend 
traditional notions of fair play and substantial 
justice. Long v. Burdette Mfg. Co., 294 F. Supp. 
784 (W.D.N.C. 1968), rev'd on other grounds, 
460 F.2d 448 (4th Cir. 1972); Epps v. Golden, 
295 F. Supp. 520 (W.D.N.C. 1968); Goldman v. 
Parkland of Dallas, Inc., 277 N.C. 223, 176 
S.E.2d 784 (1970); Johnston v. Time, Inc., 321 F. 
Supp. 837 (M.D.N.C. 1970), aff’d in part and 
vacated in part, 448 F.2d 378 (4th Cir. 1971); 
Equity Assocs. v. Society for Sav., 31 N.C. App. 
182, 228 S.E.2d 761 (1976), cert. denied, 291 
N.C. 711, 232 S.E.2d 203 (1977). 
A State court may acquire in personam juris- 

diction over a nonresident defendant under 
principles established by the United States 
Supreme Court where the nonresident defen- 
dant has minimum contacts with the State 
such that the maintenance of the suit does not 
offend traditional notions of fair play and sub- 
stantial justice. Goldman v. Parkland of Dallas, 
Inc., 7 N.C. App. 400, 173 S.E.2d 15, aff’d, 277 
N.C. 228, 176 S.E.2d 784 (1970). 

It is sufficient for the purposes of due process 
if the suit is based on a contract which has 
substantial connection with the forum state. 
Byham v. National Cibo House Corp., 265 N.C. 
50, 143 S.E.2d 225 (1965); Goldman v. Parkland 
of Dallas, Inc., 277 N.C. 228, 176 S.E.2d 784 
(1970); Equity Assocs. v. Society for Sav., 31 
N.C. App. 182, 228 S.E.2d 761 (1976), cert. 
denied, 291 N.C. 711, 232 S.E.2d 203 (1977); 
Byrum vy. Register’s Truck & Equip. Co.,. 32 
N.C. App. 1385, 231 S.E.2d 39 (1977); Gro-Mar 
Pub. Relations, Inc. v. Billy Jack Enters., Inc., 
36 N.C. App. 673, 245 S.E.2d 782 (1978); 
Telerent Leasing Corp. v. Equity Assocs., 36 
N.C. App. 718, 245 S.E.2d 229 (1978); Green 
Thumb Indus. of Monroe, Inc. v. Warren County 
Nursery, Inc., 46 N.C. App. 235, 264 S.E.2d 753 
(1980); Canterbury v. Monroe Lange Hardwood 
Imports, 48 N.C. App. 90, 268 S.E.2d 868 
(1980). 

Due process requires that defendant have 
certain minimum contacts with the forum state 
such that maintenance of suit therein not of- 
fend “traditional notions of fair play and sub- 
stantial justice.” Telerent Leasing Corp. v. Eq- 
uity Assocs., 36 N.C. App. 713, 245 S.E.2d 229 
(1978). 
Whether the exercise of jurisdiction under 

former § 55-145(a)(1) comported with due pro- 

cess hinged on whether the nonresident defen- 
dant had certain “minimum contacts” with 
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North Carolina such that the maintenance of 
the suit did not offend traditional notions of fair 
play and substantial justice. These contacts 
could not be the result of the “unilateral activ- 
ity” of those who claimed some relationship 
with the defendant; rather, it was essential 

that there be some act by which the defendant 
purposefully availed itself of the privilege of 
conducting activities within this State. Unitrac, 
S.A. v. Southern Funding Corp., 75 N.C. App. 
142, 330 S.E.2d 44 (1985). 
However minimal the burden of defend- 

ing in a foreign tribunal, a defendant foreign 
corporation may not be called upon to do so 
unless he has had the “minimal contacts” with 
that state that are prerequisite to its exercise of 
power over him. Goldman v. Parkland of Dallas, 
Inc., 277:N.C: 228, 176 S.E:2d ‘784 (1970): 

Criteria for Subjecting Corporation to 
Suit Generally. — The criteria by which the 
boundary line is marked between those activi- 
ties which justify the subjection of a corporation 
to suit, and those which do not, cannot be 
simply mechanical or quantitative. Whether 
due process is satisfied must depend rather 
upon the quality and nature of the activity in 
relation to the fair and orderly administration 
of the laws which it was the purpose of the due 
process clause to ensure. Long v. Burdette Mfg. 
Co., 294 F. Supp. 784 (W.D.N.C. 1968), rev’d on 
other grounds, 460 F.2d 448 (4th Cir. 1972). 

Essential requirements of “minimum 
contacts” for obtaining jurisdiction under 
this section are: (1) The form of substituted 
service adopted by the forum state must give 
reasonable assurance that notice to defendant 
will be actual; (2) there must be some act by 
which the defendant purposefully avails him- 
self of the privilege of conducting activities 
within the forum state, invoking the benefits 
and protection of its law; and (3) the legislature 
of the forum state must have given authority to 
its courts to entertain litigation against a for- 
eign corporation to the extent permitted by the 
due process requirement. Goldman v. Parkland 
of Dallas, Inc., 277 N.C. 223, 176 S.E.2d 784 
(1970); Byrum v. Register’s Truck & Equip. Co., 
32 N.C. App. 185, 231 S.E.2d 39 (1977); Tom 
Togs, Inc. v. Ben Elias Indus. Corp., 76 N.C. 
App. 6638, 334 S.E.2d 105 (1985), rev’d on other 
grounds, 318 N.C. 361, 348 S.E.2d 782 (1986). 

The criteria for determining whether mini- 
mum contacts exist include: (1) The quantity of 
contacts, (2) the nature and quality of contacts, 
(3) the source and connection of the cause of 
action with those contacts, (4) the interests of 
the forum state and convenience, and (5) 
whether the defendant invoked benefits and 
protections of law of the forum state. Hardin v. 
DLF Computer Co., 617 F. Supp. 70 (W.D.N.C. 
1985). 

Contact Is Crux of Jurisdictional Inves- 
tigation. — While the forum state’s impact 
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upon the defendant’s business is a relevant 
factor which cannot be overlooked, far greater 
weight should be given to the contact that the 
defendant’s business has with the markets of 
the forum state. The latter is the crux of the 
jurisdictional investigation. Johnston v. Time, 
Inc., 321 F. Supp. 837 (M.D.N.C. 1970), aff'd in 
part and vacated in part, 448 F.2d 378 (4th Cir. 
1971): 
Question of Minimum Contacts Is Deter- 

mined by Applying Fact Situation to Law. 
— The question of whether there are, in fact, 
sufficient minimum contacts with a territorial 
entity by a defendant must be determined by 
applying the fact situation before the court to 
the law as it has been set forth by the legisla- 
tive and judicial authorities. Johnston v. Time, 
Inc., 321 F. Supp. 837 (M.D.N.C. 1970), aff’d in 
part and vacated in part, 448 F.2d 378 (4th Cir. 
197.1); 
Substantial contacts with the State 

would be required to bring a corporation 
within former § 55-145(a). Goldman vy. 
Parkland of Dallas, Inc., 7 N.C. App. 400, 173 
S.E.2d 15, aff'd, 277 N.C. 223, 176 S.E.2d 784 
(1970). 
Minimum contacts exist if foreign com- 

pany’s activity is regular, or systematic, or 
continuous. Staley v. Homeland, Inc., 368 F. 
Supp. 1344 (E.D.N.C. 1974). 
Where Activity Continuous and System- 

atic, No Doubt of Presence in State. — 
Presence in this State has never been doubted 
when the activities of the corporation there 
have not only been continuous and systematic, 
but have also given rise to the liabilities sued 
on, even though no consent to be sued or 
authorization to accept service has been given. 
Babson v. Clairol, Inc., 256 N.C. 227, 123 S.E.2d 
508 (1962); Johnston v. Time, Inc., 321 F. Supp. 
837 (M.D.N.C. 1970), aff'd in part and vacated 
in part, 448 F.2d 378 (4th Cir. 1971). 
And No Violation of Due Process. — 

When the activities of the foreign corporation in 
the forum state have not only been continuous 
and systematic, but also give rise to the liabil- 
ities sued on, the forum state does not violate 
due process by taking jurisdiction of the suit 
instituted by a resident of such state, even 
though no consent to be sued or authorization 
to an agent to accept service of process has been 
given. Byham y. National Cibo House Corp., 
265 N.C. 50, 143 S.E.2d 225 (1965). 
Continuing Business with Substantial 

Contacts Affords Jurisdiction. — Where the 
defendant’s business was a continuing one and 
a substantial portion of the plaintiff’s alleged 
cause of action arose out of substantial contacts 
within the State, the minimum contacts neces- 
sary to the jurisdiction of this State’s courts 
exist. Crabtree v. Coats & Burchard Co., 7 N.C. 
App. 624, 173 S.E.2d 473 (1970). 

Substantial Contacts Make Exercise of 
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Jurisdiction Just. — Direct, substantial and 

uninterrupted contacts by a foreign corporation 
with this State make it reasonable and just for 
the court to exercise its jurisdiction over such 
foreign corporation as authorized by this sec- 
tion. Farmer v. Ferris, 260 N.C. 619, 133 S.E.2d 
492 (1963). 
Reducing Physical Contacts to Mini- 

mum Does Not Bar Suit. — Clearly it would 
not comport with notions of fair play and sub- 
stantial justice to allow a business enterprise, 
whose overriding business purpose is maxi- 
mum exploitation of the national market, to be 
free from suit as a matter of law in all states 
but that of publication simply because physical 
contacts with the other states had been reduced 
to a minimum. Johnston v. Time, Inc., 321 F. 
Supp. 837 (M.D.N.C. 1970), aff'd in part and 
vacated in part, 448 F.2d 378 (4th Cir. 1971). 

Activity Held Not to Establish Minimum 
Contacts. — Where a real estate corporation 
never had an office or agent in this State, it has 
never advertised or solicited business here, and 
the cause of action did not result from a sale by 
the corporation to someone then in this State, 
nor could the corporation expect to benefit from 
or use the laws of this State to enforce any 
obligations, this would not establish the mini- 
mum contacts required to ensure due process. 
Staley v. Homeland, Inc., 368 F. Supp. 1344 
(E.D.N.C. 1974). 

Occasional visits by an out-of-state car dealer 
to the regional office of the manufacturer in this 
State, for the purpose of viewing new model 
automobiles, or taking customers who wished 
to purchase some particular type of automobile 
or truck which the defendant did not have at its 
place of business, and occasional communica- 
tions with said regional office by telephone, 
telegram, or letter, fall far short of the “mini- 
mum contacts” required to subject a foreign 
corporation to jurisdiction of the courts of this 
State. Easterling v. Cooper Motors, Inc., 26 

F.R.D. 1 (M.D.N.C. 1960). 
Service of Abusive Process. — If an out- 

of-state defendant causes abusive process to be 
served upon an in-state plaintiff, and the plain- 
tiff subsequently sues the defendant in plain- 
tiff’s state, the state wherein the alleged abu- 
sive process was served, on a cause of action 
arising out of such abusive service of process, 
personal jurisdiction exists over the out-of- 
state defendant. Vishay Intertechnology, Inc. v. 
Delta Int'l Corp., 696 F.2d 1062 (4th Cir. 1982). 

Jurisdiction Held to Exist. — In an action 
to recover a deposit paid pursuant to a manu- 
facturing contract, jurisdiction existed over de- 
fendant foreign corporation where plaintiff do- 
mestic corporation had contracted with it to 
manufacture products using components sup- 
plied by plaintiff, and it was contemplated that 
some of the products would be sold in North 
Carolina. Styleco, Inc. v. Stoutco, Inc., 62 N.C. 
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App. 525, 302 S.E.2d 888, cert. denied, 309 N.C. 
825, 310 S.E.2d 358 (1983). 

C. Solicitation of Business in State. 

Contract Evidenced by Telegraph and 
Mail Communication. — In an action by 
plaintiff to recover the balance of payments 
allegedly due it by defendant, a California 
corporation, for goods shipped from plaintiff’s 
manufacturing plant in this State, the trial 
court did not err in denying defendant’s motion 
to dismiss for lack of in personam jurisdiction 
where the evidence tended to show that all 
communication concerning the transaction was 
conducted by telegraph and by mail and that 
both parties considered themselves to have 
executed a contract since such evidence was 
sufficient to show that a contract was made in 
this State so that defendant had sufficient 
contacts with North Carolina to subject it to 
suit here. General Time Corp. v. Eye Encounter, 
Inc., 50 N.C. App. 467, 274 S.E.2d 391 (1981). 

D. Goods Expected to Be Used or 
Consumed in State. 

Constitutionality of Former § 55-145(a) 
Involved Due Process Question. — The con- 
stitutionality of former § 55-145(a) involved a 
question of due process of law, to be determined 
in accordance with the decisions of the Su- 
preme Court of the United States, and in this 
connection International Shoe Co. v. Washing- 
ton, 326 U.S. 310, 66 S. Ct. 154, 90 L. Ed. 95, 
161 A.L.R. 1057 (1945), was decisive. Shepard 
v. Rheem Mfg. Co., 249 N.C. 454, 106 S.E.2d 
704 (1959), distinguishing Putnam v. Triangle 
Publications, Inc., 245 N.C. 432, 96 S.H.2d 445 
(1957) and Erlanger Mills, Inc. v. Cohoes Fibre 
Mills, Inc., 239 F.2d 502 (4th Cir. 1956) on the 
facts. 
Former § 55-145(a)(3) Was Not Violative 

of Any Provision of the North Carolina 
Constitution. Shepard v. Rheem Mfg. Co., 249 
N.C. 454, 106 S.E.2d 704 (1959), distinguishing 
Putnam v. Triangle Publications, Inc., 245 N.C. 
432, 96 S.E.2d 445 (1957) and Erlanger Mills, 
Inc. v. Cohoes Fibre Mills, Inc., 239 F.2d 502 
(4th Cir. 1956) on the facts. 

Liability for Defective Goods Sold to 
Wholesaler in State. — A foreign corporation 
selling home appliances to wholesalers in 
North Carolina was subject to service of process 
under former § 55-145(a)(3) in an action by a 
resident of this State to recover for personal 
injury allegedly resulting from a defective ap- 
pliance manufactured by the foreign corpora- 
tion, notwithstanding that title to appliances 
sold by the corporation in this State passed to 
the wholesalers at the point of shipment out- 
side of this State and notwithstanding that the 
foreign corporation maintained no agents or 
employees here except agents for the solicita- 
tion of orders which were subject to approval by 
the home office, and such service subjected the 
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foreign corporation to a judgment in personam. 
Shepard v. Rheem Mfg. Co., 249 N.C. 454, 106 
S.E.2d 704 (1959). 
Former § 55-145(a)(3) Was Inapplicable 

Where Machine Sold Never Entered State. 
— Former § 55-145(a)(3) was not applicable to 
an action for breach of a sales contract by a 
seller in another state, where the machine sold 
to buyers in this State under the contract had 
never entered this State nor been used here. 
Bowman vy. Curt G. Joa, Inc., 361 F.2d 706 (4th 
Cir. 1966). 
Contacts Held Insufficient for Jurisdic- 

tion. — Where the parties were both commer- 
cial concerns dealing on equal footing at arm’s 
length, and the defendant had never solicited, 
advertised, or transacted business in this State, 
and its only contact with this State was the 
contract in suit, which was made and substan- 
tially performed in another state, it was held 
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that to subject the defendant to the in 
personam jurisdiction of the courts in this State 
under former § 55-145(a)(3) would violate due 

process. Golden Belt Mfg. Co. v. Janler Plastic 
Mold Corp., 281 F. Supp. 368 (M.D.N.C. 1967), 
aff'd, 391 F.2d 266 (4th Cir. 1968). 
Former § 55-145(a)(3) was unconstitutional 

as applied to an action for libel against a 
foreign publishing corporation which delivered 
magazines to a common carrier for shipment to 
a wholesale dealer in this State for resale by 
the dealer, and which employed sales promo- 
tion representatives who made only occasional 
visits in this State, since such corporation had 
no contacts, ties or relations within this State 
so as to make it amenable to service of process 
here for the purpose of a judgment in 
personam. Putnam vy. Triangle Publications, 
Inc., 245 N.C. 432, 96 S.E.2d 445 (1957). 

§ 1-75.5. Joinder of causes in the same action. 

In any action brought in reliance upon jurisdictional grounds stated in 
subdivisions (2) to (10) of G.S. 1-75.4 there cannot be joined in the same action 
any other claim or cause against the defendant unless grounds exist under G.S. 
1-75.4 for personal jurisdiction over the defendant as to the claim or cause to 
be joined. (1967, c. 954, s. 2.) 

CASE NOTES 

Quoted in Godwin v. Walls, 118 N.C. App. 
341, 455 S.E.2d 473 (1995). 

§ 1-75.6. Personal jurisdiction — Manner of exercising by 
service of process. 

A court of this State having jurisdiction of the subject matter and grounds for 
personal jurisdiction as provided in G.S. 1-75.4 may exercise personal juris- 
diction over a defendant by service of process in accordance with the provisions 
of ee 4(j) or Rule 4G1) of the Rules of Civil Procedure. (1967, c. 954, s. 2; 1983, 
oF 

Editor’s Note. — The Rules of Civil Proce- 
dure, referred to above, are found in § 1A-1. 

CASE NOTES 

Jurisdictional Defect. — Plaintiff had am- 
ple opportunity to cure any jurisdictional de- 
fects and was not unfairly prejudiced by defen- 
dant’s actions. Ryals v. Hall-Lane Moving & 

Storage Co., 122 N.C. App. 242, 468 S.E.2d 600 
(1996). 
Applied in Huff v. Huff, 69 N.C. App. 447, 

317 S.E.2d 65 (1984). 

§ 1-75.7. Personal jurisdiction — Grounds for without ser- 
vice of summons. 

A court of this State having jurisdiction of the subject matter may, without 
serving a Summons upon him, exercise jurisdiction in an action over a person: 

(1) Who makes a general appearance in an action; provided, that obtain- 
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ing an extension of time within which to answer or otherwise plead 
shall not be considered a general appearance; or 

(2) With respect to any counterclaim asserted against that person in an 
action which he has commenced in the State. (1967, c. 954, s. 2; 1975, 
C. 10. Sans) 

Legal Periodicals. — For survey of 1974 
case law on general appearance waiver, see 53 
N.C.L. Rev. 1026 (1975). 

For survey of 1977 law on civil procedure, see 

56 N.C.L. Rev. 874 (1978). 
For survey of 1980 law on civil procedure, see 

59 N.C.L. Rev. 1048 (1981). 

CASE NOTES 

This section codifies the long-standing 
rule that a person making a voluntary 
appearance is subject to the court’s juris- 
diction irrespective of whether jurisdiction 
over his person has been acquired previously in 
the manner prescribed by law. Spartan Leas- 
ing, Inc. v. Brown, 14 N.C. App. 383, 188 S.E.2d 
574 (1972), rev'd on other grounds, 285 N.C. 
689, 208 S.E.2d 649 (1974). 

This section has no counterpart in fed- 
eral practice. Simms v. Mason’s Stores, Inc., 
285 N.C. 145, 203 S.E.2d 769 (1974). 

There is no counterpart to this section in the 
Federal Rules of Civil Procedure. Swenson v. 
Thibaut, 39 N.C. App. 77, 250 S.E.2d 279 
(1978), cert. denied & appeal dismissed, 296 
N.C. 740, 254 S.E.2d 181, 254 S.E.2d 182, 254 
S.E.2d 183 (1979). 

This section and § 1A-1, Rule 12 must be 
construed together, since they are a part of 
the same enactment. Simms v. Mason’s Stores, 
Inc., 285 N.C. 145, 203 S.E.2d 769 (1974); 
Swenson vy. Thibaut, 39 N.C. App. 77, 250 
S.E.2d 279 (1978), cert. denied & appeal dis- 
missed, 296 N.C. 740, 254 S.E.2d 181, 254 
S.E.2d 182, 254 S.E.2d 183 (1979). 

In determining whether a general appear- 
ance was made in any proceeding, this section 
must be construed with § 1A-1, Rule 12, since 
these statutes are part of the same enactment. 
Lynch v. Lynch, 302 N.C. 189, 274 S.E.2d 212, 
modified on rehearing, 303 N.C. 367, 279 
S.E.2d 840 (1981). 

Section 1A-1, Rule 12 Does Not Abolish 
Concept of General Appearance. — When 
§ 1A-1, Rule 12 and this section are construed 
together, it is apparent that § 1A-1, Rule 12 
does not abolish the concept of the voluntary or 
general appearance. Simms v. Mason’s Stores, 
Inc., 285 N.C. 145, 203 S.E.2d 769 (1974); 
Swenson v. Thibaut, 39 N.C. App. 77, 250 
S.E.2d 279 (1978), cert. denied & appeal dis- 
missed, 296 N.C. 740, 254 S.E.2d 181, 254 
S.E.2d 182, 254 S.E.2d 183 (1979). 

If a general appearance is made in con- 
junction with or after a § 1A-1, Rule 
12(b)(2) motion, properly filed, the right to 
challenge personal jurisdiction is preserved. 

Lynch v. Lynch, 302 N.C. 189, 274 S.E.2d 212, 
modified on rehearing, 303 N.C. 367, 279 
S.E.2d 840 (1981). 
“General Appearance” to Be Given Lib- 

eral Construction. — Although this section 
was amended specifically to allow motions for 
extensions of time, otherwise the concept of a 
“general appearance” remains the same, and 
the concept should be given a liberal interpre- 
tation. Alexiou v. O.R.ILP., Ltd., 36 N.C. App. 
246, 243 S.E.2d 412, cert. denied, 295 N.C. 465, 
246 S.E.2d 215 (1978). 

The concept of a general appearance should 
be given a liberal construction. Hall v. Hall, 65 

N.C. App. 797, 310 S.E.2d 378 (1984). 
Meaning of “General Appearance”. — 

The term “general appearance,” as used in this 
section, should be held to refer generally to 
appearances made either before the filing of 
jurisdictional motions under § 1A-1, Rule 12(b) 
before pleading or, if no such motions are filed, 
to appearances made before the defense is 
raised in responsive pleadings. Smith v. Pacific 
Intermountain Express Co., 34 N.C. App. 694, 
239 S.E.2d 614 (1977), vacated, 295 N.C. 92, 
244 S.E.2d 260 (1978). 
A general appearance is one whereby the 

defendant submits his person to the jurisdic- 
tion of the court by invoking the judgment of 
the court in any manner on any question other 
than that of the jurisdiction of the court over 
his person. Swenson v. Thibaut, 39 N.C. App. 
77, 250 S.E.2d 279 (1978), cert. denied & appeal 
dismissed, 296 N.C. 740, 254 S.E.2d 181, 254 
S.E.2d 182, 254 S.E.2d 183 (1979); Hall v. Hall, 
65 N.C. App. 797, 310 S.E.2d 378 (1984); State 
v. Sealey, 41 N.C. App. 175, 254 S.E.2d 238 
(1979). 
An appearance for any purpose other than to 

question the jurisdiction of the court is general. 
Alexiou v. O.R.I.P.; Ltd., 36 N.C. App. 246, 243 
S.E.2d 412, cert. denied, 295 N.C. 465, 246 
S.E.2d 215 (1978); Humprey v. Sinnott, 84 N.C. 
App. 263, 352 S.E.2d 443 (1987). 

Virtually any action other than a motion 
to dismiss for lack of jurisdiction consti- 
tutes a general appearance in a court hav- 
ing subject matter jurisdiction. Jerson  v. 
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Jerson, 68 N.C. App. 738, 315 S.E.2d 522 
(1984). 
Where defendant generally appeared in case 

by moving for a change of venue, by filing 
answers to both the complaint and amended 
complaint, by responding to plaintiff’s motion 
for summary judgment, by filing three different 
motions or amended motions of her own for 
summary judgment, by moving or requesting 
on several different occasions that the case be 
calendared for trial, and by participating in 
summary judgment hearing, the court had ju- 
risdiction over her. Blackwell v. Massey, 69 N.C. 
App. 240, 316 S.E.2d 350 (1984). 

Where, before making his motion to dismiss 
for lack of jurisdiction, husband filed a notice of 
appeal, a petition for writ of supersedeas, a 
petition for writ of certiorari, and a notice of 
dismissal, the husband would be held to have 
entered a general appearance and waived his 
right to contest personal jurisdiction. Jerson v. 
Jerson, 68 N.C. App. 738, 315 S.E.2d 522 
(1984). 
Where defendants alerted plaintiff to juris- 

dictional problems in their answer and engaged 
in discovery, neither law nor equity permitted 
such actions alone to be considered a general 
appearance within subdivision (1), and did not 
grant the court jurisdiction when plaintiffs did 
not serve a summons on them. Ryals v. Hall- 
Lane Moving & Storage Co., 122 N.C. App. 242, 
468 S.E.2d 600 (1996). 
Necessity of Service Obviated by Gen- 

eral Appearance. — In this section the legis- 
lature made the policy decision that any act 
which constitutes a general appearance obvi- 
ates the necessity of service of summons. 
Whether conduct which will dispense with the 
necessity of service of summons is denominated 
a general appearance or a submission to the 
jurisdiction or is left unlabeled is immaterial; 
the effect of such conduct remains the same. 
Simms v. Mason’s Stores, Inc., 285 N.C. 145, 
203 S.E.2d 769 (1974). 
General Appearance Confers Jurisdic- 

tion Despite Absence of Service. — Defen- 
dant’s general appearance before the trial 
court, filing an answer that failed to contest 
personal jurisdiction, obviated the need for 
plaintiff to serve defendant with a summons in 
order to grant the trial court jurisdiction over 
defendant. City of Charlotte v. Noles, 143 N.C. 
App. 181, 544 S.E.2d 585 (2001). 

In filing a motion to claim exempt prop- 
erty defendant made a general appear- 
ance, and her subsequent motion for relief 
from judgment on the grounds of the invalidity 
of service of process was properly dismissed. 
Faucette v. Dickerson, 103 N.C. App. 620, 406 
S.E.2d 602 (1991). 
Objections to lack of jurisdiction over 

the person may be waived by voluntary 
appearance. This includes objections. Glesner 
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v. Dembrosky, 73 N.C. App. 594, 327 S.E.2d 60 
(1985). 
General Appearance Confers Jurisdic- 

tion Despite Defect in Service. — If defen- 
dant makes a “general appearance,” the court 
has jurisdiction over his person, even if service 
of process was defective. Alexiou v. O.R.I.P., 
Ltd., 36 N.C. App. 246, 243 S.E.2d 412, cert. 
denied, 295 N.C. 465, 246 S.E.2d 215 (1978). 
Where defendant and his counsel appeared 

in court and proceeded with the matter without 
contesting the court’s jurisdiction for lack of 
service of process, defendant submitted himself 
to the jurisdiction of the court and thus, effec- 
tively waived any defect in service of process 
and service thereof. Bumgardner vy. 
Bumgardner, 113 N.C. App. 314, 4388 S.E.2d 471 
(1994). 
General appearance by a party’s attor- 

ney will dispense with process and ser- 
vice. Williams v. Williams, 46 N.C. App. 787, 
266 S.E.2d 25 (1980). 
But participation by defendant’s coun- 

sel in a contempt hearing would not in- 
voke personal jurisdiction over the defen- 
dant, since a contempt proceeding is a 
collateral matter that does not directly bear 
upon the subject matter of the controversy. 
Williams v. Williams, 46 N.C. App. 787, 266 
S.E.2d 25 (1980). 
Waiver of Jurisdictional Defense by 

General Appearance. — After a defendant 
has submitted himself to the jurisdiction of the 
court by conduct constituting a general appear- 
ance, he may not assert the defense that the 
court has no jurisdiction over his person either 
by motion or answer under § 1A-1, Rule 12(b). 
Simms v. Mason’s Stores, Inc., 285 N.C. 145, 
203 S.E.2d 769 (1974); Williams v. Williams, 46 
N.C. App. 787, 266 S.E.2d 25 (1980). 
Where defendant made a general appearance 

before filing a motion contesting personal juris- 
diction, he waived his right to challenge the 
court’s exercise of personal jurisdiction over 
him from that date forward. Lynch v. Lynch, 
303 N.C. 367, 279 S.E.2d 840 (1981). ’ 
Appearance as Executor. — Where hus- 

band died prior to a hearing on wife’s motion to 
set aside a decree of absolute divorce, there was 
no merit to husband’s executor’s contention 
that he had not been served with process and 
was therefore not properly before the court, 
since his appearance, as executor, was a gen- 
eral appearance, and accordingly the trial court 
properly obtained jurisdiction over his person. 
Thomas v. Thomas, 43 N.C. App. 638, 260 
S.E.2d 163 (1979). 
Motions To Disqualify Plaintiffs’ Coun- 

sel. — The defendants waived service of pro- 
cess by entering general appearances where 
motions were made by the individual defen- 
dants to disqualify plaintiffs’ counsel, since 
these motions requested affirmative relief from 
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the court and necessarily invoked the judgment 
of the court as to the issues raised, and the 
jurisdictional defenses were not raised prior to 
the filing of these motions, nor were the mo- 
tions grouped or joined with any jurisdictional 
motions. Swenson v. Thibaut, 39 N.C. App. 77, 
250 S.E.2d 279 (1978), cert. denied & appeal 
dismissed, 296 N.C. 740, 254 S.E.2d 181, 254 
S.E.2d 182, 254 S.E.2d 183 (1979). 
Notice of Appeal and Demand for Jury 

Trial. — When a party gives notice of appeal 
and demands trial by jury prior to contesting 
the court’s jurisdiction over his person, he has 
made a general appearance under this section. 
Alexiou v. O.R.I.P., Ltd., 36 N.C. App. 246, 243 
S.E.2d 412, cert. denied, 295 N.C. 465, 246 
S.E.2d 215 (1978). 
General Appearance in Child Custody 

Proceeding. — Defendant made a general 
appearance in a child custody proceeding and 
submitted herself to the jurisdiction of the 
court by making a motion invoking the 
adjudicatory power of the court to determine 
whether full faith and credit should be given to 
a custody decree entered in Illinois. Lynch v. 
Lynch, 45 N.C. App. 391, 264 S.E.2d 114 (1980), 
aff’d in part and rev’d in part, 302 N.C. 189, 274 
S.E.2d 212, modified on rehearing, 303 N.C. 
367, 279 S.E.2d 840 (1981). 

Defendant made a general appearance in a 
child custody action when his counsel partici- 
pated in a conference with the plaintiff and the 
district court judge pertaining to an order en- 
joining defendant from taking the child out of 
the jurisdiction of the court, and the court had 
jurisdiction over defendant’s person even 
though no service of process was made upon 
either defendant or his counsel. Williams v. 
Williams, 46 N.C. App. 787, 266 S.E.2d 25 
(1980). 
By submitting information to the court in 

action for child support, custody and support, 
defendant made a general appearance prior to 
his assertions of lack of personal jurisdiction. 
Bullard v. Bader, 117 N.C. App. 299, 450 S.E.2d 
757 (1994). 
Motion for Extension of Time. — For the 

purposes of this section, a motion for extension 
of time in which to plead or otherwise answer 
will not constitute a general appearance; how- 
ever, if the defendant, by motion or otherwise, 
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invokes the adjudicatory powers of the court in 
any other matter not directly related to the 
questions of jurisdiction, he has made a general 
appearance and has submitted himself to the 
jurisdiction of the court, whether he intended to 
or not. Swenson v. Thibaut, 39 N.C. App. 77, 
250 S.E.2d 279 (1978), cert. denied & appeal 
dismissed, 296 N.C. 740, 254 S.E.2d 181, 254 
S.E.2d 182, 254 S.E.2d 183 (1979). 

For cases holding that obtaining an extension 
of time in which to plead was a general appear- 
ance which waived any defect in the jurisdic- 
tion of the court for want of valid summons or 
proper service thereof, decided prior to the 1975 
amendment to this section, see Simms v. Ma- 
son’s Stores, Inc., 285 N.C. 145, 203 S.E.2d 769 

(1974); Philpott v. Kerns, 285 N.C. 225, 2038 
S.E.2d 778 (1974). But see, Williams v. Hartis, 

18 N.C. App. 89, 195 S.E.2d 806 (1973). 
Motion for Change of Venue. — The non- 

resident defendant, by moving for a discretion- 
ary change of venue pursuant to § 1-83(2) 
without first or simultaneously asserting his 
§ 1A-1, Rule 12 (b) defenses relating to juris- 
diction and process, made a general appearance 
and voluntarily submitted himself to the juris- 
diction of the court. Humprey v. Sinnott, 84 
N.C. App. 268, 352 S.E.2d 443 (1987). 

Filing of Answer Without Contesting Ju- 
risdiction. — Where defendant, in his answer, 
made a motion under § 1A-1, Rule 12(b)(6), 
and a res judicata motion, without making a 
motion to contest personal jurisdiction, his 
right to challenge the court’s exercise of per- 
sonal jurisdiction over him was waived. Stern v. 
Stern, 89 N.C. App. 689, 367 S.E.2d 7 (1988). 
Applied in Wiles v. Welparnel Constr. Co., 34 

N.C. App. 157, 237 S.E.2d 297 (1977); Yale v. 
National Indem. Co., 602 F.2d 642 (4th Cir. 
1979); Transtector Sys. v. Electric Supply, Inc., 
113 N.C. App. 148, 4837 S.E.2d 699 (1993); 
Judkins v. Judkins, 113 N.C. App. 734, 441 
S.E.2d 139, cert. denied, 336 N.C. 781, 447 
S.E.2d 424 (1994). 
Quoted in Southgate v. Russ, 52 N.C. App. 

364, 278 S.E.2d 313 (1981). 
Cited in Spartan Leasing, Inc. v. Brown, 285 

N.C. 689, 208 S.E.2d 649 (1974); Williams v. 
Jennette, 77 N.C. App: 283, 335 S.E.2d 191 
(1985); Grimsley v. Nelson, 342 N.C. 542, 467 

S.E.2d 92 (1996). 

§ 1-75.8. Jurisdiction in rem or quasi in rem — Grounds 
for generally. 

A court of this State having jurisdiction of the subject matter may exercise 
jurisdiction in rem or quasi in rem on the grounds stated in this section. A 
judgment in rem or quasi in rem may affect the interests of a defendant in a 
status, property or thing acted upon only if process has been served upon the 
defendant pursuant to Rule 4(k) of the Rules of Civil Procedure. Jurisdiction in 
rem or quasi in rem may be invoked in any of the following cases: 

231 



§1-75.8 CH. 1. CIVIL PROCEDURE §1-75.8 

(1) When the subject of the action is real or personal property in this State 
and the defendant has or claims any lien or interest therein, or the 
relief demanded consists wholly or partially in excluding the defen- 
dant from any interest or lien therein. This subdivision shall apply 
whether any such defendant is known or unknown. 

(2) When the action is to foreclose, redeem from or satisfy a deed of trust, 
mortgage, claim or lien upon real or personal property in this State. 

(3) When the action is for a divorce or for annulment of marriage of a 
resident of this State. 

(4) When the defendant has property within this State which has been 
attached or has a debtor within the State who has been garnished. 
Jurisdiction under this subdivision may be independent of or supple- 
mentary to jurisdiction acquired under subdivisions (1), (2) and (3) of 
this section. 

(5) In any other action in which in rem or quasi in rem jurisdiction may be 
constitutionally exercised. (1967, c. 954, s. 2.) 

Editor’s Note. — The Rules of Civil Proce- 
dure, referred to above, are found in § 1A-1. 
Legal Periodicals. — For survey of 1978 

law on civil procedure, see 57 N.C.L. Rev. 891 
(1979). 

CASE 

Subdivision (4) Is Not Constitutional. — 
Subdivision (4) of this section does not meet the 
due process standards of Shaffer v. Heitner, 433 
U.S. 186, 97 S. Ct. 2569, 538 L. Ed. 2d 683 
(1977), which held that standards of fairness, 
reasonableness and substantial justice and 
minimum contacts should govern actions in 
rem as well as in personam, and is unconstitu- 
tional. Balcon, Inc. v. Sadler, 36 N.C. App. 322, 
244 S.E.2d 164 (1978); Holt v. Holt, 41 N.C. 
App. 344, 255 S.E.2d 407 (1979). 

Subdivision (5) Supports Jurisdiction If 
Due Process Standards Are Met. — Subdi- 
vision (5) of this section extends in rem and 
quasi in rem jurisdiction to any action “in 
which in rem or quasi in rem jurisdiction may 
be constitutionally exercised.” This statute sup- 
ports jurisdiction over the property within the 
state of a nonresident if due process standards 
are met. Balcon, Inc. v. Sadler, 36 N.C. App. 
322, 244S.E.2d 164 (1978); Holt v. Holt, 41 N.C. 
App. 344, 255 S.E.2d 407 (1979). 
Meaning of Subdivision (5). — Subdivi- 

sion (5) of this section means that the ability to 
attach a nonresident defendant’s property is 
not a sufficient predicate, standing alone, for 
the assertion of quasi in rem jurisdiction. 
Canterbury v. Monroe Lange Hardwood Im- 
ports, 48 N.C. App. 90, 268 S.E.2d 868 (1980). 

Effect of Subdivision (5). — The effect of 
subdivision (5) of this section is to permit the 
exercise of quasi in rem jurisdiction over the 
property interest of a defendant who has been 
served with process pursuant to § 1A-1, Rule 
4(k) in any action where constitutionally per- 

For comment on jurisdiction based upon at- 
tachment, see 16 Wake Forest L. Rev. 377 

(1980). 

OTES 

mitted. Georgia R.R. Bank & Trust Co. v. 
Eways, 46 N.C. App. 466, 265 S.E.2d 637 

(1980). 
This Section Is Based on Pennoyer v. 

Neff. — This section and the caselaw relating 
to in rem jurisdiction are based on the decision 
in Pennoyer v. Neff, 95 U.S. 714, 24 L. Ed. 565 
(1878), which for 100 years has provided the 
conceptual framework for jurisdictional mat- 
ters in the United States. Balcon, Inc. v. Sadler, 
36 N.C. App. 322, 244 S.E.2d 164 (1978). 

State Courts Given Full Jurisdictional 
Powers Permissible Under Federal Due 
Process. — While the due process mandates of 
fairness apply with equal force to actions in 
rem and quasi in rem as well as to actions in 
personam, it is also clear that the General 
Assembly in enacting subdivision (3) of this 
section intended to confer on the North Caro- 
lina courts the full jurisdictional powers per- 
missible under federal due process as they 
relate to in rem and quasi in rem jurisdiction 
for divorce and annulment proceedings of 
North Carolina residents. Chamberlin v. Cham- 
berlin, 70 N.C. App. 474, 319 S.E.2d 670, cert. 
denied, 312 N.C. 621, 323 S.E.2d 921 (1984). 
Application of Due Process Fairness 

Standard. — The mandates of the due process 
fairness standard apply with equal force to 
actions in rem and quasi in rem as well as to 
actions in personam. Canterbury v. Monroe 
Lange Hardwood Imports, 48 N.C. App. 90, 268 
S.E.2d 868 (1980). 
The inquiry to be used regarding juris- 

diction in rem and quasi in rem is similar to 
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that regarding in personam jurisdiction: First, 
do the “long-arm” statutes allow the courts to 
assume jurisdiction over defendant? Second, 
assuming they do, does the exercise of such 
jurisdiction comport with due process? Gro-Mar 
Pub. Relations, Inc. v. Billy Jack Enter., Inc., 36 
N.C. App. 673, 245 S.E.2d 782 (1978). 
Minimum Contacts Required. — The ex- 

ercise of both personal and quasi in rem juris- 
diction is subject to the due process require- 
ment that if the defendant is not present within 
the territory of the forum, he must have certain 
minimum contacts with it, such that the main- 
tenance of the suit does not offend “traditional 
notions of fair play and substantial justice.” 
Georgia R.R. Bank & Trust Co. v. Eways, 46 
N.C. App. 466, 265 S.E.2d 637 (1980). 
Existence of Minimum Contacts De- 

pends on Facts. — Whether minimum con- 
tacts exist is not to be determined by the 
application of per se rules; rather, their pres- 
ence depends upon the particular facts of each 
case, with particular scrutiny being given to the 
quality and the nature of defendant’s contacts 
with the State. Georgia R.R. Bank & Trust Co. 
v. Eways, 46 N.C. App. 466, 265 S.E.2d 637 
(1980) «severe 
Factors in Determining Existence of 

Minimum Contacts. — Other factors to be 
considered in determining whether minimum 
contacts exist are: (1) Any legitimate interest 
the forum state has in protecting its residents 
with respect to the activities and contacts of the 
defendant; (2) An estimate of the inconve- 
niences to the defendant in being forced to 
defend a suit away from his home; (3) The 
location of crucial witnesses and material evi- 
dence; and (4) The existence of a contract which 
has a substantial connection with the forum 
state. Georgia R.R. Bank & Trust Co. v. Eways, 
46 N.C. App. 466, 265 S.E.2d 637 (1980). 
Defendant Must Invoke Benefits and 

Protections of State’s Laws. — In each case 
it is essential that there be some act by which 
the defendant purposefully avails himself of the 
privilege of conducting activities within the 
forum state, thus invoking the benefits and 
protections of its laws. Georgia R.R. Bank & 
Trust Co. v. Eways, 46 N.C. App. 466, 265 
S.E.2d 637 (1980). 
Mere ownership of property in the fo- 

rum state is insufficient to establish “min- 
imum contacts” necessary to satisfy the re- 
quirements of due process. Georgia R.R. Bank 
& Trust Co. v. Eways, 46 N.C. App. 466, 265 
S.E.2d 637 (1980). 
Jurisdiction Supported Where Real 

Property Has Relation to Controversy. — 
Where real property has some relation to the 
controversy, the interest of the State in realty 
within its borders, and the defendant’s sub- 
stantial relationship with the forum, should 
support jurisdiction. Balcon, Inc. v. Sadler, 36 
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N.C. App. 322, 244 S.E.2d 164 (1978). 
One of the parties to a divorce action 

based upon one year’s separation must be 
resident of this State for six months next 
preceding the filing of the divorce action. This 
residency requirement is jurisdictional and 
confers the necessary subject matter jurisdic- 
tion for the trial court to proceed in rem under 
subdivision (3) of this section. Chamberlin v. 
Chamberlin, 70 N.C. App. 474, 319 S.E.2d 670, 
cert, denice obz N.©...621, 323: 'S,B.2d: 921 

(1984). 
Jurisdiction over Out-of-State Lottery 

Ticket. — Where court attempted to exercise 
in rem jurisdiction over winning Virginia lot- 
tery ticket the order was invalid, because the 
ticket was in Virginia, and the court could not 
exercise in rem jurisdiction over personal prop- 
erty located outside this state. Cole v. Hughes, 
114 N.C. App. 424, 442 S.E.2d 86 (1994), cert. 
denied, 336 N.C. 778, 447 S.E.2d 418 (1994). 
Equitable Distribution. — Assuming 

arguendo that the North Carolina “long-arm” 
statutes gave North Carolina courts jurisdic- 
tion over defendant for purposes of equitable 
distribution, application of those statutes 
would violate the due process clause of U.S. 
Const., Amend. XIV, where defendant had not 
lived in this state for any part of the marriage, 
and where, although certain property of the 
parties was located in this state, there was no 
indication of any action by defendant purposely 
directed towards this state. Carroll v. Carroll, 
88 N.C. App. 453, 363 S.E.2d 872 (1988). 
Discretion of Court. — The exercise of 

jurisdiction in rem or quasi in rem is a matter 
for the discretion of the court. Balcon, Inc. v. 
Sadler, 36 N.C. App. 322, 244 S.E.2d 164 
(1978); Holt v. Holt, 41 N.C. App. 344, 255 
S.E.2d 407 (1979). 
Jurisdiction Not Established. — The trial 

court did not have jurisdiction in an action to 
recover a money judgment on an account where 
both the plaintiff and the defendant were non- 
residents, the cause of action arose in Mary- 
land, and the defendant’s realty in North Caro- 
lina had no relation to the account which was 
the subject matter of the action, since Shaffer v. 
Heitner, 433 U.S. 186, 97 S. Ct. 2569, 53 L. Ed. 
2d 683 (1977), held that the standards of fair- 

ness, reasonableness and substantial justice 
and minimum contacts should govern actions 
in rem as well as in personam. Balcon, Inc. v. 
Sadler, 36 N.C. App. 322, 244 S.E.2d 164 
(1978). 
Applied in Koob y. Koob, 283 N.C. 129, 195 

S.E.2d 552 (1973); Fraser v. Littlejohn, 96 N.C. 
App. 377, 386 S.E.2d 230 (1989). 

Cited in Finley v. Finley, 15 N.C. App. 681, 
190 S.E.2d 660 (1972); Harris & Gurganus, Inc. 
v. Williams, 37 N.C. App. 585, 246 S.E.2d 791 
(1978); Lessard v. Lessard, 68 N.C. App. 760, 

316 S.E.2d 96 (1984). 
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§ 1-75.9. Jurisdiction in rem or quasi in rem — Manner of 
exercising. 

A court of this State exercising jurisdiction in rem or quasi in rem pursuant 
to G.S. 1-75.8 may affect the interests of a defendant in such an action only if 
process has been served upon the defendant in accordance with the provisions 
of Rule 4(k) of the Rules of Civil Procedure, but nothing herein shall prevent 
the court from making interlocutory orders for the protection of the res while 
the action is pending. (1967, c. 954, s. 2.) 

Editor’s Note. — The Rules of Civil Proce- 
dure, referred to above, are found in § 1A-1. 

CASE NOTES 

Applied in Canterbury v. Monroe Lange 
Hardwood Imports, 48 N.C. App. 90, 268 S.E.2d 
868 (1980). 

§ 1-75.10. Proof of service of summons, defendant appear- 
ing in action. 

Where the defendant appears in the action and challenges the service of the 
summons upon him, proof of the service of process shall be as follows: 

(1) Personal Service or Substituted Personal Service. — 
a. If served by the sheriff of the county or the lawful process officer in 

this State where the defendant was found, by the officer’s certif- 
icate thereof, showing place, time and manner of service; or 

b. If served by any other person, his affidavit thereof, showing place, 
time and manner of service; his qualifications to make service 
under Rule 4(a) or Rule 443) of the Rules of Civil Procedure; that 
he knew the person served to be the party mentioned in the 
summons and delivered to and left with him a copy; and if the 
defendant was not personally served, he shall state in such 
affidavit when, where and with whom such copy was left. If such 
service is made outside this State, the proof thereof may in the 
alternative be made in accordance with the law of the place where 
such service is made. 

(2) Service of Publication. — In the case of publication, by the affidavit of 
the publisher or printer, or his foreman or principal clerk, showing the 
same and specifying the date of the first and last publication, and an 
affidavit of mailing of a copy of the complaint or notice, as the case 
may require, made by the person who mailed the same. 

(3) Written Admission of Defendant. — The written admission of the 
defendant, whose signature or the subscription of whose name to such 
admission shall be presumptive evidence of genuineness. 

(4) Service by Registered or Certified Mail. — In the case of service by 
registered or certified mail, by affidavit of the serving party averring: 
a. That a copy of the summons and complaint was deposited in the 

post office for mailing by registered or certified mail, return 
receipt requested; 

b. That it was in fact received as evidenced by the attached registry 
receipt or other evidence satisfactory to the court of delivery to 
the addressee; and 

c. That the genuine receipt or other evidence of delivery is attached. 
(5) Service by Designated Delivery Service. — In the case of service by 

designated delivery service, by affidavit of the serving party averring: 
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a. That a copy of the summons and complaint was deposited with a 
designated delivery service as authorized under G.S. 1A-1, Rule 
4, delivery receipt requested; 

b. That it was in fact received as evidenced by the attached delivery 
receipt or other evidence satisfactory to the court of delivery to 
the addressee; and 

c. That the genuine receipt or other evidence of delivery is attached. 
(1967, ¢.'95448.'22 1969; 6. 895, sm l4n197anen6439d979;.cx525es. 
2; 1981, c. 540, ss. 9, 10; 2001-379, s. 2.3.) 

COMMENT 

Paragraph b of subdivision (1) now provides 
that proof of service of process may, in the 
alternative, be made in accordance with the law 
of the place where service is effected. It is 

Editor’s Note. — The Rules of Civil Proce- 
dure, referred to above, are found in § 1A-1. 

Effect of Amendments. — Session Laws 
2001-379, s. 2.3, effective October 1, 2001, and 
applicable to actions filed on or after that date, 
added subdivision (5). 

intended to prevent technical objections to a 
return of service prepared by a foreign process 
server in accordance with the practices and 
requirements of his own jurisdiction. 

Legal Periodicals. — For article on legisla- 
tive changes to the new rules of civil procedure, 
see 6 Wake Forest Intra. L. Rev. 267 (1970). 

For survey of 1980 law on civil procedure, see 
59 N.C.L. Rev. 1049 (1981). 

CASE NOTES 

Failure to serve process in the manner 
prescribed by statute makes the service 
invalid, even though a defendant has actual 
notice of the lawsuit. Hunter v. Hunter, 69 N.C. 
App. 659, 317 S.E.2d 910 (1984). 

Officer’s Return as Proof of Service. — 
Where the defendant appears in an action and 
challenges the service of summons by the sher- 
iff of the county where he was found, proof of 
service shall be “by the officer’s certificate 
thereof, showing place, time and manner of 
service,” and when the return upon its face 
shows legal service by an authorized officer, 
that return is sufficient, at least prima facie, to 
show service in fact. Williams v. Burroughs 
Wellcome Co., 46 N.C. App. 459, 265 S.E.2d 633 
(1980). . 

Sheriff’s Certificate. — When a defendant 
appears in the action and challenges the suffi- 
ciency of service upon him, proof of the service 
of process shall be by the sheriff’s certificate 
showing place, time and manner of service. Sun 
Bank/South Fla. v. Tracy, 104 N.C. App. 608, 
410 S.E.2d 509 (1991). 

Plaintiff Not Precluded from Offering 
Additional Proof of Service. — Although 
this section provides that an officer’s return 
shall constitute proof of service in fact, and the 
better practice is for officers to make their 
return specifying in detail upon whom and in 
what manner process was served, the statute 
does not preclude a plaintiff, in a case where 

the return on its face does not affirmatively 
disclose facts showing nonservice, from offering 
additional proof to establish that service was 
made as required by law. Williams v. Burroughs 
Wellcome Co., 46 N.C. App. 459, 265 S.E.2d 633 
(1980). 
Proof of Service on Municipality by per- 

sonal delivery. — Two affidavits relevant to 
personal delivery to acting city manager estab- 
lished valid service on city for purposes of a 
negligence action. Crabtree v. City of Durham, 
136 N.C: App. 816, 526 S.E.2d 503 (2000). 

Officer’s Return Held Insufficient on Its 
Face. — Homeowners were entitled to attack 
foreclosure proceeding against their property 
either by a motion in the cause or by an 
independent action where the officer’s return 
was insufficient on its face to show service upon 
homeowner husband in that the return did not 
show the place where the papers were left. 
Hassel v. Wilson, 301 N.C. 307, 272 S.E.2d 77 

(1980). 
Where the affidavit and accompanying deliv- 

ery receipt show only that the summons was 
forwarded to defendant’s place of business, and 
there is no showing from the affidavit that 
defendant herself received a copy of the sum- 
mons and complaint, the trial court had before 
it no evidence from which it could have deter- 
mined that the summons was in fact delivered 
to defendant since there was no genuine regis- 
try receipt or “other evidence” of delivery at- 
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tached to the affidavit. Hunter v. Hunter, 69 
N.C. App. 659, 317 S.E.2d 910 (1984). 
Execution of Affidavit by Agent of Cor- 

porate Publisher. — Subdivision (2) of this 
section is satisfied where an agent executes an 
affidavit for a publisher which is a corporation, 
as shown in the affidavit. Philpott v. Johnson, 
38 N.C. App. 380, 247 S.E.2d 781 (1978). 
An affidavit signed by the “legal adver- 

tising manager” of a newspaper constitutes 
an affidavit of an agent of the publisher suffi- 
cient to satisfy the requirement of this section. 
Love v. Nationwide Mut. Ins. Co., 45 N.C. App. 
444, 263 S.E.2d 337, cert. denied, 300 N.C. 198, 

269 S.E.2d 617 (1980). 
Service by Person in Foreign Country. — 

Where no affidavit was offered as required by 
this section, the plaintiff was allowed to prove 
service by mail by “a certificate of addressing 
and mailing by the clerk of court” to enable the 
German court to obtain personal jurisdiction 
over defendant and the North Carolina trial 
court was, under comity of nations, within its 
power to enforce the German court’s order 
determining defendant to be the father and 
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ordering him to pay child support. State ex rel. 
Desselberg v. Peele, 186 N.C. App. 206, 523 
S.E.2d 125 (1999), cert. denied, 351 N.C. 479, 

543 S.E.2d 509 (2000). 
Applied in In re Phillips, 18 N.C. App. 65, 

196 S.E.2d 59 (1973); Sink v. Easter, 284 N.C. 
555, 202 S.E.2d 138 (1974); Warzynski v. Em- 
pire Comfort Sys., 102 N.C. App. 222, 401 
S.E.2d 801 (1991). 
Quoted in Olschesky v. Houston, 84 N.C. 

App. 415, 352 S.E.2d 884 (1987). 

Cited in Edwards v. Edwards, 13 N.C. App. 
166, 185 S.E.2d 20 (1971); First Union Nat'l 
Bank v. Rolfe, 83 N.C. App. 625, 351 S.E.2d 117 
(1986); Phillips Factors Corp. v. Harbor Lane of 
Pensacola, Inc., 648 F. Supp. 1580 (M.D.N.C. 
1986); Taylor v. Brinkman, 108 N.C. App. 767, 
425 S.E.2d 429 (1993); Steffey v. Mazza Constr. 
Group, Inc., 113 N.C. App. 538, 489 S.E.2d 241 
(1994); Fender v. Deaton, 130 N.C. App. 657, 
503 S.E.2d 707 (1998); Triad Motorsports, 
L.L.C. v. Pharbco Mktg. Group, Inc., 104 F. 
Supp. 2d 590 (M.D.N.C. 2000). 

§ 1-75.11. Judgment against nonappearing defendant, 
proof of jurisdiction. 

Where a defendant fails to appear in the action within apt time the court 
shall, before entering a judgment against such defendant, require proof of 
service of the summons in the manner required by G.S. 1-75.10 and, in 
addition, shall require further proof as follows: 

(1) Where Personal Jurisdiction Is Claimed Over. the Defendant. — 
Where a personal claim is made against the defendant, the court shall 
require proof by affidavit or other evidence, to be made and filed, of the 
existence of any fact not shown by verified complaint which is needed 
to establish grounds for personal jurisdiction over the defendant. The 
court may require such additional proof as the interests of justice 
require. 

(2) Where Jurisdiction Is in Rem or Quasi in Rem. — Where no personal 
claim is made against the defendant, the court shall require such 
proofs, by affidavit or otherwise, as are necessary to show that the 
court's jurisdiction has been invoked over the status, property or thing 
which is the subject of the action. The court may require such 
additional proof as the interests of justice require. (1967, c. 954, s. 2.) 

Cross References. — As to default judg- 
ments, see § 1A-1, Rule 55. 

Legal Periodicals. — For article on default 

judgments and motions to set aside, see 18 
Wake Forest L. Rev. 683 (1982). 

CASE NOTES 

Strict Construction. — Statutes authoriz- particularity. Hunter v. Hunter, 69 N.C. App. 
ing substituted service of process, service of 
publication, or other particular methods of ser- 
vice are in derogation of the common law, are 
strictly construed, and must be followed with 

659, 317 S.E.2d 910 (1984). 
Compliance with § 1A-1, Rule 55 Re- 

quired. — In order for a valid judgment to be 
entered in an action against a nonappearing 
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defendant, there must be compliance with the 
provisions of § 1A-1, Rule 55, as well as this 
section. Hill v. Hill, 11 N.C. App. 1, 180 S.E.2d 
424, cert. denied, 279 N.C. 348, 182 S.E.2d 580 
(1971). 
Personal Jurisdiction Must Be Proved. 

— Personal jurisdiction over a nonappearing 
defendant for the purpose of the entry of a 
judgment by default is not presumed by the 
service of summons and an unverified com- 
plaint, but must be proved and appear of record 
as required by this section. Hill v. Hill, 11 N.C. 
App. 1, 180 S.E.2d 424, cert. denied, 279 N.C. 
348, 182 S.E.2d 580 (1971). 

Before a court may enter judgment in a case 
where defendant fails to timely appear in an 
action, this section requires proof by affidavit or 
other evidence of any fact not shown by verified 
complaint which is needed to establish grounds 
for personal jurisdiction over a defendant. 
Bimac Corp. v. Henry, 18 N.C. App. 539, 197 
S.E.2d 262 (1973). 
Judgment Held Void for Failure to Show 

Jurisdiction. — Where record failed to show 
personal jurisdiction of the defendant by the 
court, the judgment entered was void and could 
be considered and treated as a nullity. Hill v. 
Hill, 11 N.C. App. 1, 180 S.E.2d 424, cert. 
denied, 279 N.C. 348, 182 S.E.2d 580 (1971). 
A plaintiff is not required to show that 

defendant is not an infant and not under 
disability before he is entitled to obtain an 
entry of default and a judgment by default. 
General Foods Corp. v. Morris, 49 N.C. App. 
541, 272 S.E.2d 17 (1980). 
Nor Is Clerk Required to Make Such 

Finding. — Section 1A-1, Rule 55 and this 
section do not require the clerk to make an 
affirmative finding that defendant is not a 
minor and is under no legal disability in order 
to enter a default or a default judgment. Gen- 
eral Foods Corp. v. Morris, 49 N.C. App. 541, 
272 S.E.2d 17 (1980). 
Default judgment by the clerk, provided 

for by § 1A-1, Rule 55(b)(1), is subject to the 
jurisdictional proofs required by this section 
and is still controlled by § 1-209(4), which 
empowers the clerk to enter all judgments by 
default and inquiry as are authorized by § 1A- 
1, Rule 55. Taylor v. Triangle Porsche-Audi, 
Inc., 27 N.C. App. 711, 220 S.E.2d 806 (1975), 
cert. denied, 289 N.C. 619, 223 S.E.2d 396 
(1976). 
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Requirements for Default Judgment 
Against Nonappearing Defendant Served 
by Certified Mail. — This section basically 
requires two things before a default judgment 
can be entered against a nonappearing defen- 
dant who was served by certified mail. First, 
there must be proof of service of summons in 
the manner required by § 1-75.10(4). Second, 

where a personal claim is made against the 
defendant, the court shall require proof by 
affidavit or other evidence, to be made and filed, 
of the existence of any fact not shown by veri- 
fied complaint which is needed to establish 
grounds for personal jurisdiction over the de- 
fendant. North Brook Farm Lines v. McBrayer, 
35 N.C. App. 34, 241 S.E.2d 74 (1978). 
Unlike entry of judgment by default, 

entry of default does not require submis- 
sion of jurisdictional proof. Silverman v. 
Tate, 61 N.C. App. 670, 301 S.E.2d 732 (1983). 

The language of this section indicates that 
proof of jurisdiction is required only when a 
judgment is to be entered against a 
nonappearing defendant. Such proof is not re- 
quired for an entry of default. Silverman v. 
Tate, 61 N.C. App. 670, 301 S.E.2d 732 (1983). 
Proper Service Resulted in Enforceable 

Default Judgment in Foreign Country. — 
Where no affidavit was offered as required by 
§ 1-75.10, the plaintiff was allowed to prove 
service by mail by “a certificate of addressing 
and mailing by the clerk of court” to enable the 
German court to obtain personal jurisdiction 
over defendant and the North Carolina trial 
court was, under comity of nations, within its 
power to enforce the German court’s order 
determining defendant to be the father and 
ordering him to pay child support. State ex rel. 
Desselberg v. Peele, 136 N.C. App. 206, 523 
S.E.2d 125 (1999), cert. denied, 351 N.C. 479, 
543 S.E.2d 509 (2000). 
Applied in Sawyer v. Cox, 36 N.C. App. 300, 

244 §.E.2d 173 (1978). 
Stated in Hassell v. Wilson, 301 N.C. 307, 

272 S.E.2d 77 (1980). 
Cited in Highfill v. Williamson, 19 N.C. App. 

523, 199 S.E.2d 469 (1973); Love v. Nationwide 
Mut. Ins. Co., 45 N.C. App. 444, 263 S.E.2d 337 
(1980); Taylor v. Brinkman, 108 N.C. App. 767, 
425 S.E.2d 429 (1993); Coastland Corp. v. North 
Carolina Wildlife Resources Comm’n, 134 N.C. 
App. 348, 517 S.E.2d 661 (1999). 

OPINIONS OF ATTORNEY GENERAL 

Complaint Signed by an Attorney Is Not 
a Sufficient Basis for a Default Judgment. 
— See opinion of Attorney General to the Hon- 

orable Edwin S. Preston, Jr., 41 N.C.A.G. 625 

Ghevane 
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§ 1-75.12. Stay of proceeding to permit trial in a foreign 
jurisdiction. 

(a) When Stay May be Granted. — If, in any action pending in any court of 
this State, the judge shall find that it would work substantial injustice for the 
action to be tried in a court of this State, the judge on motion of any party may 
enter an order to stay further proceedings in the action in this State. A moving 
party under this subsection must stipulate his consent to suit in another 
jurisdiction found by the judge to provide a convenient, reasonable and fair 
place of trial. 

(b) Subsequent Modification of Order to Stay Proceedings. — In a proceed- 
ing in which a stay has been ordered under this section, jurisdiction of the 
court continues for a period of five years from the entry of the last order 
affecting the stay; and the court may, on motion and notice to the parties, 
modify the stay order and take such action as the interests of justice require. 
When jurisdiction of the court terminates by reason of the lapse of five years 
following the entry of the last order affecting the stay, the clerk shall without 
notice enter an order dismissing the action. 

(c) Review of Rulings on Motion. — Whenever a motion for a stay made 
pursuant to subsection (a) above is granted, any nonmoving party shall have 
the right of immediate appeal. Whenever such a motion is denied, the movant 
may seek review by means of a writ of certiorari and failure to do so shall 
constitute a waiver of any error the judge may have committed in denying the 
motion. (1967, c. 954, s. 2.) - 

CASE NOTES 

This section does not deny litigants ac- 
cess to North Carolina courts in violation of 
N.C. Const., Art. I, § 18, but merely postpones 
litigation here pending the resolution of the 
same matter in another sovereign court. Home 
Indem. Co. v. Hoechst-Celanese Corp., 99 N.C. 
App. 322, 393 S.E.2d 118 (1990). 

Discretion of Trial Judge. — The entry of 
an order under subsection (a) of this section is a 
matter within the sound discretion of the trial 
judge. Motor Inn Mgt., Inc. v. Irvin-Fuller Dev. 
Co., 46 N.C. App. 707, 266 S.E.2d 368, appeal 
dismissed and cert. denied, 301 N.C. 93, 273 
S.E.2d 299 (1980). 
Relevant facts that may be considered, 

pursuant to this section include: convenience 
and access to another forum; nature of case 

involved; relief sought; applicable law; possibil- 
ity of jury view; convenience of witnesses; avail- 
ability of compulsory process to produce wit- 
nesses; cost of obtaining attendance of 
witnesses; relative ease of access to sources of 

proof; enforceability of judgment; burden of 
litigating matters not of local concern; desir- 
ability of litigating matters of local concern in 
local courts; choice of forum by plaintiff; and all 
other practical considerations which would 
make the trial easy, expeditious and inexpen- 
sive. Motor Inn Met., Inc. v. Irvin-Fuller Dev. 
Co., 46 N.C. App. 707, 266 S.E.2d 368, appeal 
dismissed and cert. denied, 301 N.C. 93, 273 
S.E.2d 299 (1980); Home Indem. Co. v. Hoechst- 

Celanese Corp., 99 N.C. App. 322, 393 S.E.2d 
118 (1990). 
Standard of Review. — Entry of an order 

under this section is a matter within the sound 
discretion of the trial judge and will not be 
disturbed on appeal absent an abuse of that 
discretion. Home Indem. Co. v. Hoechst- 
Celanese Corp., 99 N.C. App. 322, 393 S.E.2d 
118 (1990). 
Stay Proper Exercise of Court’s Discre- 

tion. — Where the nature of the case changed 
from a comprehensive case concerning environ- 
mental contamination sites located in North 
Carolina and elsewhere into a case focused 
primarily on sites outside of North Carolina, 
the stay order was a proper and rational exer- 
cise of the court’s discretion. Home Indem. Co. 
v. Hoechst Celanese Corp., 128 N.C. App. 118, 
493 S.E.2d 806 (1997). 
Applied in Acorn v. Jones Knitting Corp., 12 

N.C. App. 266, 182 S.E.2d 862 (1971); American 
Motorists Ins. Co. v. Avnet, Inc., 98 N.C. App. 
385, 391 S.E.2d 50 (1990); Lawyers Mut. Liab. 
Ins. Co. v. Nexsen Pruet Jacobs & Pollard, 112 
N.C. App. 358, 435 S.E.2d 571 (1993); Saxon v. 
Smith, 125 N.C. App. 1638, 479 S.E.2d 788 
(1997). 

Stated in Wallace Butts Ins. Agency, Inc. v. 
Runge, 68 N.C. App. 196, 314 S.E.2d 293 
(1984). 

Cited in Allen v. Wachovia Bank & Trust Co., 
35 N.C. App. 267, 241 S.E.2d 123 (1978). 

238 - 



§1-76 ART. 7. VENUE §1-76 

SUBCHAPTER IV. VENUE. 

ARTICLE 7. 

Venue. 

§ 1-76. Where subject of action situated. 

Actions for the following causes must be tried in the county in which the 
subject of the action, or some part thereof, is situated, subject to the power of 
the court to change the place of trial in the cases provided by law: 

(1) Recovery of real property, or of an estate or interest therein, or for the 
determination in any form of such right or interest, and for injuries to 
real property. 

(2) Partition of real property. 
(3) Foreclosure of a mortgage of real property. 
(4) Recovery of personal property when the recovery of the property itself 

is the sole or primary relief demanded. (C.C.P., s. 66; Code, s. 190; 
1889, c. 219; Rev., s. 419; C.S., s. 463; 1951, c. 837, s. 4.) 

Cross References. — As to change of venue, 
see § 1-83. As to removal for fair and impartial 

trial, see § 1-84. As to venue in indictment for 

receiving stolen goods, see § 14-71. As to venue 
in criminal actions, see § 15-129 et seq. As to 
venue in partition proceedings, see § 46-2. 

CASE NOTES 

I. In General. 
II. Actions Relating to Real Property. 

A. In General. 
B. Local Actions. 
C. Transitory Actions. 

III. Partition of Realty. 
IV. Foreclosure of Mortgages of Real Property. 
V. Recovery of Personal Property. 

I. IN GENERAL. 

This Subchapter is in restraint of the 
common law, as, without such express enact- 
ment, the plaintiff might make a choice of 
venue anywhere within the State. State ex rel. 
Snuggs v. Stone, 52 N.C. 382 (1860). 
The venue of civil actions is a matter for 

legislative regulation, and is not governed by 
the rules of the common law. Interstate Cooper- 
age Co. v. Eureka Lumber Co., 151 N.C. 455, 66 
S.E. 434 (1909). 
Venue deals with procedure and is not 

jurisdictional, in the absence of statutory 
provision to that effect. State ex rel. McCullen 
v. Seaboard Air Line Ry., 146 N.C. 568, 60 S.E. 
506 (1908); Latham v. Latham, 178 N.C. 12, 100 
S.E. 131 (1919); Clark v. Carolina Homes, Inc., 
189 N.C. 703, 128 S.E. 20 (1925). 

Effect of Contract Stipulation Regard- 
ing Venue. — There is a difference between 
the venue of an action, the place of trial, and 
jurisdiction of the court over the subject matter 
of the action, and the parties to a contract may 

not, in advance of any disagreement arising 
thereunder, designate a jurisdiction exclusive 
of others, and confine the trial thereto in oppo- 
sition to the will of the legislature expressed by 
this section; and a motion to remove a cause 

brought in the proper jurisdiction on the 
ground that the contract otherwise specified 
will be denied. Gaither v. Charlotte Motor Car 
Co., 182 N.C. 498, 109 S.E. 362 (1921), over- 
ruled on other grounds, Perkins v. CCH 
Computax, Inc., 333 N.C. 140, 423 S.E.2d 780 

(1992). 
Contract provision specifying an exclusive 

forum was of no effect. Perkins v. CCH 
Computax, Inc., 106 N.C. App. 210, 415 S.E.2d 
755: (1992) 
Venue Consideration Limited to Allega- 

tion in Plaintiff’s Complaint. — For pur- 
poses of determining venue, consideration is 
limited to the allegations in plaintiff’s com- 
plaint. Thus, the court could not consider de- 
fendants’ allegations in their counterclaim in 
determining propriety of removal. McCrary 
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Stone Serv., Inc. v. Lyalls, 77 N.C. App. 796, 336 
S.E.2d 103 (1985), cert. denied, 315 N.C. 588, 
341 S.E.2d 26 (1986). 
As to applicability of venue provisions 

to trials before a justice, see Fisher v. 
Bullard, 109 N.C. 574, 13 S.E. 799 (1891); 
Mohn v. Creesey, 193 N.C. 568, 137 S.E. 718 
(1927). 
Venue Provisions Inapplicable to Ha- 

beas Corpus. — The sections of this 
Subchapter relating to venue refer to “actions” 
and have no reference to the writ of habeas 
corpus, which has been denominated a “high 
prerogative writ.” McEachern v. McKachern, 
210 N.C. 98, 185 S.E. 684 (1936). 
Right to Appeal. — Trial court’s grant of 

defendants’ motion for change of venue in an 
action for declaratory relief regarding existence 
of a lease in which plaintiff was lessee and 
defendants were lessors was immediately ap- 
pealable, as a right to venue established by 
statute is a substantial right. Snow v. Yates, 99 
N.C. App. 317, 392 S.E.2d 767 (1990). 
An action by an administrator is not 

within any of the subdivisions of this section. 
Whitford v. North State Life Ins. Co., 156 N.C. 
42; 72°SiE. 85 (1911): 
Actions for Monetary Damages — This 

section did not apply to the plaintiff’s action, 
although his prayer for relief included a request 
that the defendants return “any and all” prop- 
erty held, because such request was ancillary to 
the primary purpose of the complaint, which 
was to recover monetary damages. Centura 
Bank vy. Miller, 138 N.C. App. 679, 532 S.E.2d 
246 (2000). 
Action for Declaratory Relief. — Since 

the Declaratory Judgment Act contains no pro- 
visions regarding venue, the venue statutes 
and principles generally applicable to civil ac- 
tions should govern venue of an action for 
declaratory relief. McCrary Stone Serv., Inc. v. 
Lyalls, 77 N.C. App. 796, 336 S.E.2d 103 (1985), - 
cert. denied, 315 N.C. 588, 341 S.E.2d 26 
(1986). 
Appeal of Denial of Motion. — Denial of a 

motion for change of venue as a matter of right 
under this section, although interlocutory, is 
directly appealable. Pierce v. Associated Rest & 
Nursing Care, Inc., 90 N.C. App. 210, 368 
S.E.2d 41 (1988). 
Applied in Holden v. Totten, 224 N.C. 547, 

31 S.E.2d 635 (1944); Dubose v. Harpe, 239 
N.C. 672, 80 S.E.2d 454 (1954); Casstevens v. 
Wilkes Tel. Membership Corp., 254 N.C. 746, 
120 S.E.2d 94 (1961); Fisher v. Lamm, 66 N.C. 
App. 249, 311 S.E.2d 61 (1984). 
Quoted in Atkins v. Nash, 61 N.C. App. 488, 

300 S.E.2d 880 (1983); M & J Leasing Corp. v. 
Habegger, 77 N.C. App. 235, 334 S.E.2d 804 
(1985). 

Stated in Ridge Community Investors, Inc. 
v. Berry, 32 N.C. App. 642, 234 S.E.2d 6 (1977); 
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Roanoke Properties v. Spruill Oil Co., 110 N.C. 
App. 443, 429 S.E.2d 752 (1993); Stewart v. 
Southeastern Regional Med. Ctr., 142 N.C. 
App. 456, 548 S.E.2d 517 (2001), review denied, 
353 N.C. 733, 552 S.E.2d 169 (2001). 

Cited in Askew v. Bynum, 81 N.C. 350 
(1879); Falls of Neuse Mfg. Co. v. Brower, 105 
N.C. 440, 11 S.E. 3138 (1890); Lucas v. Carolina 
Cent. Ry., 121 N.C. 506, 28 S.E. 265 (1897); 
Bridgers v. Ormond, 148 N.C. 375, 62 S.E. 422 
(1908); Councill v. Bailey, 154 N.C. 54, 69 S.E. 
760 (1910); Kanawha Hardwood Co. v. Waldo, 
161 N.C. 196, 76 S.E. 680 (1912); Bohannon v. 
Virginia Trust Co., 198 N.C. 701, 153 S.E. 262 
(1930); Guy v. Gould, 199 N.C. 820, 155 S.E. 
925 (1930); Carolina Mtg. Co. v. Long, 205 N.C. 
533, 172 S.E. 209 (1934); Miller v. Miller, 205 
N.C. 753, 172 S.E. 493 (1934); Guilford County 
v. Estates Admin., Inc., 212 N.C. 653, 194 S.E. 
295 (1937); Evans v. Morrow, 233 N.C. 562, 64 
S.E.2d 842 (1951); Owens v. Boling, 274 N.C. 
374, 163 S.E.2d 396 (1968); Smith v. Hudson, 
48 N.C. App. 347, 269 S.E.2d 172 (1980). 

Il. ACTIONS RELATING TO REAL 
PROPERTY. 

A. In General. 

Local and Transitory Actions Distin- 
guished. — If the judgment to which plaintiff 
would be entitled upon the allegations of the 
complaint will affect the title to land, the action 
is local and must be tried in the county where 
the land lies, unless defendant waives the 
proper venue; otherwise, the action is transi- 
tory and must be tried in the county where one 
or more of the parties reside at the commence- 
ment of the action. Thompson v. Horrell, 272 
N.C. 503, 158 S.E.2d 633 (1968); Wise v. 
Isenhour, 9 N.C. App. 237, 175 S.E.2d 772 
(1970): 
When this section controls an action’s venue, 

the venue is considered “local,” because the 
action must be tried in the county which is the 
situs of the land whose title is affected by the 
action. Conversely, an action is “transitory” 
when it does not directly affect title to land, and 
it must be tried in the county in which at. least 
one of the parties resides when plaintiff com- 
mences suit. Snow v. Yates, 99 N.C. App. 317, 
392 S.E.2d 767 (1990). 
Principal Object Involved Determines 

Whether Action Is Local. — It is the princi- 
pal object involved in the action which is deter- 
minative, and if title is principally involved or if 
the judgment or decree operates directly and 
primarily on the estate or title, and not alone in 
personam against the parties, the action will be 
held local. Wise v. Isenhour, 9 N.C. App. 237, 
175.8,E.2d.772 (1970), 
An action is not necessarily local be- 

cause it incidentally involves the title to 
land or a right or interest therein. Wise v. 
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Isenhour, 9 N.C. App. 237, 175 S.E.2d 772 
(1970). 

Title to realty must be directly affected 
by the judgment, in order to render the action 
local. Wise v. Isenhour, 9 N.C. App. 237, 175 
S.E.2d 772 (1970). 
When the title to real estate may be affected 

by an action, the action is local and is remov- 
able to the county where the land is situate by 
proper motion made in apt time. Rose’s Stores, 
Inc. v. Tarrytown Center, Inc., 270 N.C. 201, 
154 §.E.2d 320 (1967); Goodyear Mtg. Corp. v. 
Montclair Dev. Corp., 2 N.C. App. 138, 162 
S.E.2d 623 (1968). 

Title to realty must be directly affected by a 
judgment, in order to render the action local, 
and an action is not necessarily local because it 
incidentally involves the title to land or a right 
or interest therein. It is the principal object 
involved in the action which determines the 
question. McCrary Stone Serv., Inc. v. Lyalls, 77 
N.C. App. 796, 336 S.E.2d 103 (1985), cert. 
denied, 315 N.C. 588, 341 S.E.2d 26 (1986). 

Unless defendant waives proper venue, an 
action is local and must be tried in the county 
where the land lies if the judgment to which 
plaintiff would be entitled upon the allegations 
of the complaint will affect the title to land. 
McCrary Stone Serv., Inc. v. Lyalls, 77 N.C. 
App. 796, 336 S.E.2d 103 (1985), cert. denied, 
315 N.C. 588, 341 S.E.2d 26 (1986). 

Pursuant to this section, an action must be 
tried in the county where the property is lo- 
cated when the judgment to which a plaintiff 
would be entitled upon the allegations of the 
complaint will affect the title to land. Pierce v. 
Associated Rest & Nursing Care, Inc., 90 N.C. 
App. 210, 368 S.E.2d 41 (1988). 
Recovery of Real Property. — This section 

creates special, mandatory venue rules for cer- 
tain actions, requiring trial in the county in 
which the subject of the action is situated, 
where the action involves: recovery of real prop- 
erty, or of an estate or interest therein, or for 
the determination in any form of such right or 
interest, and for injuries to real property. Rose’s 
Stores, Inc. v. Bradley Lumber Co., 105 N.C. 
App. 91, 411 S.E.2d 638 (1992). 

Allegations of Complaint to Be Consid- 
ered. — In determining whether the judgment 
sought by plaintiff would affect title to land, the 
court is limited to considering only the allega- 
tions of the complaint. Pierce v. Associated Rest 
& Nursing Care, Inc., 90 N.C. App. 210, 368 
S.E.2d 41 (1988). 
Action with Principal Object of Recov- 

ering Monetary Damages Is Not Local. — If 
the principal object involved in an action is 
monetary damages, and plaintiffs do not seek a 
judgment that would affect an interest in land, 
but seek a judgment in personam, the action is 
not a local action within the meaning of subdi- 
vision (1) of this section. Wise v. Isenhour, 9 
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N.C. App. 237, 175 S.E.2d 772 (1970). 
Docketed judgments confer no “estate 

or interest” in real estate within the meaning 
of this section, but merely the right to subject 
the realty to the payment of the judgments by 
sale under execution. Baruch v. Long, 117 N.C. 
509, 23 S.E. 447 (1895); Wise v. Isenhour, 9 N.C. 

App. 237, 175 S.E.2d 772 (1970). 
Notice of Claim of Lien Confers No 

Greater Right in Real Estate Than Dock- 
eted Judgment. — Mere notice of a claim of 
lien would not confer a greater right or interest 
in the real estate than a docketed judgment and 
would not bring an action within the purview of 
subdivision (1) of this section. Wise v. Isenhour, 

9 N.C. App. 287, 175 S.E.2d 772 (1970). 
What Actions May Be Brought for Cut- 

ting and Removing of Timber. — The char- 
acter of trees severed by a trespasser from the 
lands is changed from realty to personalty, and 
when the trees have been carried away, the 
owner of the lands and trees may sue in trover 
and conversion, or in trespass de _ bonis 
asportatis, for the value of the trees, both of 

which actions are transitory, or for trespass 
quare clausum fregit, which is local, and should 
be brought in the county wherein the land is 
situated. Blevens v. Kitchen Lumber Co., 207 
N.C. 144, 176 S.E. 262 (1934). 

B. Local Actions. 

An action to impress a parol trust upon 
lands and for an accounting involved a deter- 
mination of an interest in lands, and the proper 
venue, under this section, was in the county in 
which the land was situated. Williams v. 
McRackan, 186 N.C. 381, 119 S.E. 746 (1923). 

Suit by a purchaser of land to set aside 
the purchase and cancel certain notes 
given for the deferred payment of the purchase 
price, alleging a fraudulent representation by 
the owner as to the quantity of land, without 
which he would not have purchased, involved 
an interest in land, required by this section to 
be brought in the county where the land was 
situated. Vaughan v. Fallin, 183 N.C. 318, 111 
S.E. 513 (1922). 
A suit to set aside a deed of trust for 

lands, and to establish a prior lien thereon in 
plaintiff’s favor, involved an estate or interest 
therein, within the intent and meaning of this 
section. Henrico Lumber Co. v. Dare Lumber 
Co:, 180 N.C. 12, 103 S.E. 915 (1920). 

Creditors’ Bill to Set Aside Deed. — 
Where the wife of a debtor was made party 
defendant in an action in the nature of a 
creditors’ bill in order to set aside debtor’s deed 
to her for fraud and to subject the land to the 
satisfaction of the demands of creditors, the 
suit to establish the plaintiffs’ claims would be 
considered as incidental to the essential and 
controlling purpose of setting aside the deed, 
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and venue would be governed by this section. 
Wofford-Fain & Co. v. Hampton, 173 N.C. 686, 
92S, Eabl 2a 1917). 
An action for subrogation to the rights 

of the vendor had to be tried in the county 
where the land was situated. Fraley v. March, 
68 N.C. 160 (1873). 
Damages for Burning Land. — An action 

against a railroad company to recover damages 
for burning land was local in its nature and 
triable in the county in which the injury oc- 
curred, irrespective of § 1-81. Perry v. Sea- 
board Air Line Ry., 153 N.C. 117, 153 N.C. 1117, 
68 S.E. 1060, 68 S.E. 1060 (1910). 
Trespass and Conversion. — Where the 

intent of the pleading was to sue for a trespass 
on land, and an allegation of a conversion was 
inserted in aggravation of damages, refusal of 
the lower court upon motion properly made in 
due time to remove the cause to the county in 
which the land was situated was erroneous. 
Richmond Cedar Works v. J.L. Roper Lumber 
Co,;. 161.N,C.. 603; 77. 5.E. 770 (1913), 
Action to Have Leasehold Interest De- 

clared. — In an action by plaintiff lessees to 
have the court declare that they held a 
leasehold interest in a space in a trailer park, 
defendant was entitled to a change of venue as 
a matter of right to the county where the 
property in question was located pursuant to 
subdivision (1) of this section. Gurganus v. 
Hedgepeth, 46 N.C. App. 831, 265 S.E.2d 922 
(1980). 
An action for termination of a leasehold 

requires removal, under this section, to the 
county where the leased property is situated. 
McCrary Stone Serv., Inc. v. Lyalls, 77 N.C. 
App. 796, 336 S.E.2d 103 (1985), cert. denied, 
315 N.C. 588, 341 S.E.2d 26 (1986). 
Action Seeking Declaration of Nonexist- 

ence of Leasehold Interest. — Local venue 
was proper in a declaratory action in which the 
“principal object” was a determination of 
leasehold estate or interest in real property. It 
was irrelevant that the thrust of plaintiff’s 
action was to have the court declare the nonex- 
istence of his leasehold interest, rather than its 
existence, and that the judgment would operate 
in personam, as the judgment would also di- 
rectly affect title to the property. Snow v. Yates, 
99 N.C. App. 317, 392 S.E.2d 767 (1990). 
Venue of action against regional hous- 

ing authority to determine respective 
rights of parties in certain land was prop- 
erly the county in which the realty was situated 
and in which the authority had express power 
to act, notwithstanding that the principal office 
of the authority was in another county. Powell 
v. Eastern Carolina Regional Hous. Auth., 251 
N.C. 812, 112 S.E.2d 386 (1960). 

C. Transitory Actions. 

An action will be transitory only if judg- 
ment operates “alone” in personam against 
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the parties and not directly on an estate or title. 
Snow v. Yates, 99 N.C. App. 317, 392 S.E.2d 767 
(1990). 
Usurious Loan Evidenced by Deed of 

Trust on Real Property. — The fact that an 
allegedly usurious loan was evidenced by a note 
secured by a deed of trust on real property did 
not make it an action affecting an interest in 
real property such that this section required a 
change of venue. River Dev. Corp. v. Parker 
Tree Farms, Inc., 12 N.C. App. 1, 182 S.E.2d 
211 -CPOT.): 
Action to Enforce Contract Rights Un- 

der Lease. — Where plaintiff brought an ac- 
tion to obtain a decree in personam to enforce 
contractual rights under a lease, and judgment 
would not alter the terms of the lease, require 
notice to third parties, or affect title to the land, 
the defendant’s motion to remove as a matter of 
right to the county in which the land was 
situate was properly denied. Rose’s Stores, Inc. 
v. Tarrytown Center, Inc., 270 N.C. 201, 154 
S.E.2d 320 (1967). 
Damages for Fraudulent Representa- 

tions Inducing Conveyance of Lands. — 
When an action sounds in damages arising 
from a fraudulent representation inducing the 
purchase and conveyance of lands for which 
purchase money notes have been given, and not 
a foreclosure of a mortgage or the nullification 
of the transaction, it does not involve an inter- 
est in or title to lands under subdivision (1) of 
this section, and the action is not removable as 
a matter of the movant’s right, and the plaintiff 
may select the county of his residence as the 
venue under § 1-82. Causey v. Morris, 195 N.C. 
532, 142 S.E. 783 (1928). 
Action for Damages for Breach of Con- 

tract. — Where the plaintiff in his complaint 
did not undertake to allege facts to support a 
decree for specific performance, but on the ” 
contrary bottomed his action on the breach of 
the contract, and sought to recover damages 
resulting therefrom, such an action was not for 
the recovery of real property or any interest 
therein as contemplated by this section. Lamb 
v. Staples, 234 N.C. 166, 66 S.E.2d 660 (1951). 

An action to recover monetary damages for 
breach of a contract to construct a house was 
transitory and not local within the meaning of 
subdivision (1) of this section, since plaintiff’s 
purpose was not to recover real property, to 

determine an estate or interest in land, or to 

recover for damages to realty. Wise v. Isenhour, 
9°N.C. App. 287, 175 S:!E.2d°772:4970). 
An action for the breach of covenants of 

seizin and the right to convey is not required to 
be tried in the county in which the realty is 
situated. Eames v. Armstrong, 136 N.C. 392, 48 
S.E. 769 (1904). 
Action on Note Secured by Deed of 

Trust. — An action against the endorser of a 
negotiable note, secured by a deed of trust on 

242 



§1-76 

land, was not an action involving an estate or 
interest in land and did not have to be brought 
where the land was located. White v. Rankins, 
206 N.C. 104, 173 S.E. 282 (1934). 
Action to recover damages to real prop- 

erty is transitory. Wheatley v. Phillips, 228 F. 
Supp. 439 (W.D.N.C. 1964). 
Action to recover for injuries to land 

caused by backing water upon it is transi- 
tory. Cox v. Oakdale Cotton Mills, Inc., 211 N.C. 
473, 190 S.E. 750 (1937). 
An action to recover the value or 

“worth” of timber cut, removed and con- 
verted to its own use by the defendant is an 
action of trover and conversion, or of trespass 
de bonis asportatis, and is therefore transitory. 
Blevens v. Kitchen Lumber Co., 207 N.C. 144, 
176 S.E. 262 (1934). See also, Hilton Lumber 

Co. v. Estate Corp., 215 N.C. 649, 2 S.E.2d 869 
(1939); Bunting v. Henderson, 220 N.C. 194, 16 
S.E.2d 836 (1941). 
Damages to Clay Mining Machine from 

Pollution of Stream. — An action for dam- 
ages caused by the pollution of a stream result- 
ing in forcing the plaintiff to shut down his clay 
mining machine was not such as is contem- 
plated by this section. Harris Clay Co. v. Caro- 
lina China Clay Co., 208 N.C. 12, 164 S.E. 341 
(1932). 
Interpretation of Lease. — In a case in 

which plaintiffs sought a declaratory judgment 
as to the parties’ rights under a lease agree- 
ment and sought to enjoin defendant from 
bringing a separate ejectment action pending a 
determination of rights under the lease, and 
the primary question to be resolved was inter- 
pretation of the lease in light of certain legisla- 
tive changes, resolution of which question 
would not directly affect title or interest in the 
property, the action did not have to be tried in 
the county in which the property was located. 
Pierce v. Associated Rest & Nursing Care, Inc., 
90 N.C. App. 210, 368 S.E.2d 41 (1988). 

Judicial declaration as to whether 
plaintiff was obligated to make rental pay- 
ments for rock quarried from land adjacent 
to leased premises would not directly affect title 
to the land, and thus did not, for venue pur- 
poses, involve the recovery of an interest in real 
property. McCrary Stone Serv., Inc. v. Lyalls, 77 
N.C. App. 796, 336 S.E.2d 103 (1985), cert. 
denied, 315 N.C. 588, 341 S.E.2d 26 (1986). 

Setting Aside Judgment. — An action to 
set aside judgments as fraudulent and for the 
appointment of a receiver did not need to be 
brought in the county where the property upon 
which such judgments were liens was situated. 
Baruch v. Long, 117 N.C. 509, 23 S.E. 447 
(1895). 

Ill. PARTITION OF REALTY. 

Land situated in two counties could be 

sold for partition by a decree of the county of 
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equity of either county. In re Skinner’s Heirs, 
22 N.C. 63 (1838), decided prior to the merger of 
the courts of law and equity. 

IV. FORECLOSURE OF 
MORTGAGES OF 
REAL PROP- 

ERTY. 

A foreclosure sale of land lying in two 
counties under a mortgage registered in but 
one is authorized by subdivision (3) of this 
section. King v. Portis, 81 N.C. 382 (1879). 
An action by the holder of certain notes 

given for the purchase of land against the 
purchaser of the land and others, to be 
subrogated to the rights of the vendor, in the 
contract of sale of the land, which was substan- 
tially the same as an action “for the foreclosure 
of a mortgage of real estate,” and had to be tried 
in the county in which the land was situate 
within the meaning of subdivision (38) of this 
section. Fraley v. March, 68 N.C. 160 (1878). 
Where it appeared from the complaint 

in an action to enforce specific perfor- 
mance by the vendee of a contract to convey 
lands that a court of equity would decree a 
vendor’s lien on the land and order it sold for 
the payment of the purchase price, if the al- 
leged facts were established, the suit partook in 
substance of the nature of a suit for the foreclo- 
sure of a mortgage, and was within subdivision 
(3) of this section. Councill v. Bailey, 154 N.C. 
54, 69 S.E. 760 (1910). 
For additional cases relating to venue in 

foreclosure of mortgages of real property, 
see Fraley v. March, 68 N.C. 160 (1873); Falls of 
Neuse Mfg. Co. v. Brower, 105 N.C. 440, 11 S.E. 
313 (1890); McLean v. Shaw, 125 N.C. 491, 34 
S.E. 634 (1899); Gammon v. Johnson, 126 N.C. 
64, 35 S.E. 185 (1900); Connor v. Dillard, 129 
N.C. 50, 39 S.E. 641 (1901). 

V. RECOVERY OF PERSONAL 
PROPERTY. 

Venue of actions for recovery of person- 
alty is in the county where the property is 
situated, though the ancillary remedy of claim 
and delivery is not resorted to. Brown vy. 
Cogdell, 186 N.C. 32, 48 S.E. 515 (1904). 
But Recovery Must Be Sole or Chief 

Relief. — Where the recovery of personal prop- 
erty is the sole relief demanded or even the 
chief, main or primary relief, other matters 
being incidental, the county in which the per- 
sonal property or some part thereof is situated 
is the proper venue. Marshburn v. Purifoy, 222 
N.C. 219, 22 S.E.2d 431 (1942). 
Where it appears that the relief sought is not 

the recovery of the debt or to enjoin a sale, but 
the recovery of the specific personal property 
with an injunctive restraint as an incident 
thereto, the cause is within subdivision (4) of 
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this section. Fairley Bros. v. Abernathy, 190 
N.C. 494, 130 S.E. 184 (1925). 

If an action is one in which the recovery of 
personal property is not the sole or chief relief 
demanded, it is not removable to the county in 
which the personal property is located; but, if 
the recovery of specific personal property is the 
principal relief sought, the action is removable 
to the county where the property is situated. 
House Chevrolet Co. v. Cahoon, 223 N.C. 375, 
26 S.E.2d 864 (1943). 
Where the recovery of personal property is 

not the sole or chief relief demanded, an action 
need not necessarily be brought in the county in 
which the property is located. Woodard v. Sauls, 
134 N.C. 274, 46 S.E. 507 (1904); Bowen Piano 
Co. v. Newell, 177 N.C. 533, 98 S.E. 774 (1919). 

Section Does Not Apply to Actions for 
Monetary Recovery. — This section applies 
to action for the recovery of specific tangible 
articles of personal property, and not to actions 
for monetary recovery. Flythe v. Wilson, 227 
N.C. 280, 41 S.B.2d 751 (1947). 
Where an action was brought for an 

accounting, and the question of ownership of 
notes and bonds was raised only incidentally, it 
was not necessary that it be brought in the 
county in which the notes and bonds were 
situated. Clow v. McNeill, 167 N.C. 212, 83 S.E. 
308 (1914). 
An action to set aside the transfer of 

personal property as fraudulent, and for the 
appointment of a receiver, is not an action for 
the recovery of such property, and hence need 
not be brought in the county where the same is 
located, as provided by subdivision (4) of this 
section. Baruch v. Long, 117 N.C. 509, 23 S.E. 
447 (1895). 
Action to Set Aside Contract or Recover 

for Breach of Fiduciary Relationship. — 
Where the subject of an action is a contract 
which plaintiff seeks to set aside, or a fiduciary 
relationship which plaintiff alleges was 
breached and for which he seeks monetary 
damages, and recovery of personal property is 
neither the sole nor the primary relief de- 
manded, this section is not controlling. Klass v. 
Hayes, 29 N.C. App. 658, 225 S.E.2d 612 (1976). 

In an action for wrongful conversion of 
oysters taken from oyster beds, the defen- 
dant was not entitled to a change of venue to 
the county in which the beds were situated. 
Makely v. Boothe Co., 129 N.C. 11, 39 S.E. 582 
(1901). 
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Stock certificates, while tangible personal 
property, are merely tangible evidence, or sym- 
bols, of the shares they represent, and are not 
the kind of personal property which would 
require a change of venue under subdivision (4) 
and § 1-83(1). Smith v. Mariner, 77 N.C. App. 
589, 335 S.E.2d 530 (1985), cert. denied, 315 
N.C. 590, 341 S.E.2d 29 (1986). 
Removal for Convenience of Witnesses. 

— Once a cause involving recovery of personal 
property is properly instituted, this section 
does not prevent the seeking of a removal for 
the convenience of witnesses, and whether the 
motion to remove should be granted is a matter 
in the discretion of the court. Moody v. Warren- 
Robbins, Inc., 251 N.C. 172, 110 S.E.2d 866 

(1959). 
Action Held to be One for the Recovery 

of Real Property. — The trial court properly 
determined that mortgage successor’s pursuit 
of a judgment declaring an option agreement 
pursuant to which realty company was given 
the opportunity to purchase outright at a dis- 
count the note and deed of trust held by seller’s 
trustee, constituted an action for the recovery 
of real property, or of an estate or interest 
therein, or for the determination in any form of 
such right or interest pursuant to this section 
and therefore required that the action be tried. 
in county where the land was located. Neil 
Realty Co. v. Medical Care, Inc., 110 N.C. App. 
125, 481 S.E.2d 225 (19983). 
Prior Law. — For case holding that subdi- 

vision (4) of this section was restricted to per- 
sonalty “distrained for any cause,” prior to the 
1889 amendment to this section, see Smithdeal 
v. Wilkerson, 100 N.C. 52, 6 S.E. 71 (1888). 

Intangible Personal Property and Dis- 
puted Purchase of Company. — The trial 
court’s denial of the motion to dismiss or trans- 
fer pursuant to this section was proper where 
the specific performance claim was neither the 
sole nor the primary relief requested and where 
the assets it sought to recover pursuant to the 
specific performance claim largely included in- 
tangible assets such as stock, good will, con- 
tract rights, consumer lists, and exclusive sales 
territory—intangible personal property not 
subject to the venue requirements of this sec- 
tion. Coca-Cola Bottling Co. Consol. v. Durham 
Coca-Cola Bottling Co., 141 N.C. App. 569, 541 
S.E.2d 157 (2000), cert. denied, 353 N.C. 370, 
547 S.E.2d 433 (2001). 

§ 1-76.1. Where deficiency debtor resides or where loan 
was negotiated. 

Subject to the power of the court to change the place of trial as provided by 
law, actions to recover a deficiency, which remains owing on a debt after 
secured personal property has been sold to partially satisfy the debt, must be 
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brought in the county in which the debtor or debtor’s agent resides or in the 
county where the loan was negotiated. (1977, c. 383, s. 1.) 

CASE NOTES 

This section did not apply where the 
leased property had not yet been sold and there 
was, therefore, no deficiency owing on a debt. 
Centura Bank v. Miller, 138 N.C. App. 679, 532 
S.E.2d 246 (2000). 

Trial court did not err in granting defen- 
dant’s motion for change of venue pursuant 

to §§ 1-83 and 1-76.1 in action for deficiencies 

resulting from foreclosure sales of personal 
property. First S. Sav. Bank v. Tuton, 114 N.C. 
App. 805, 443 S.E.2d 345, cert. denied, 338 N.C. 
309, 452 S.E.2d 309 (1994). 
Quoted in M & J Leasing Corp. v. Habegger, 

77 N.C. App. 235, 334 S.E.2d 804 (1985). 

§ 1-77. Where cause of action arose. 

Actions for the following causes must be tried in the county where the cause, 
or some part thereof, arose, subject to the power of the court to change the 
place of trial, in the cases provided by law: 

(1) Recovery of a penalty or forfeiture, imposed by statute; except that, 
when it is imposed for an offense committed on a sound, bay, river, or 
other body of water, situated in two or more counties, the action may 
be brought in any county bordering on such body of water, and 
opposite to the place where the offense was committed. 

(2) Against a public officer or person especially appointed to execute his 
duties, for an act done by him by virtue of his office; or against a 
person who by his command or in his aid does anything touching the 
duties of such officer. (C.C.P., s. 67; Code, s. 191; Rev., s. 420; C.S., s. 
464.) 

Cross References. — As to quo warranto, 
see § 1-514 et seq. As to actions against regis- 
ters of deeds, see §§ 161-16 and 161-27. 

CASE NOTES 

I. In General. 
II. Recovery of Penalty or Forfeiture. 

III. Against Public Officers, etc. 

_ I. IN GENERAL. 

Quo Warranto and Mandamus. — This 
section should apply in the writs of quo 
warranto (no longer used in this State) and 
mandamus, where an official act of usurpation, 

or failure to do some act which the duties of the 
office require, constitutes the charge, and in 
effect amounts to a criminal action, or an action 
to subject the parties to pains and penalties. 
Johnston v. Board of Comm’rs, 67 N.C. 101 

(1872). 
Applied in State ex rel. McCullen v. Sea- 

board Air Line Ry., 146 N.C. 568, 60 S.E. 506 
(1908). 
Quoted in Stewart v. Southeastern Regional 

Med. Ctr., 142 N.C. App. 456, 543 S.E.2d 517 
(2001), review denied, 353 N.C. 733, 552 S.E.2d 
169 (2001). 
Cited in Harvey v. Rich, 98 N.C. 95, 3 S.E. 

912 (1887); Shaver v. Huntley, 107 N.C. 623, 12 
S.E. 316 (1890); Whitford v. North State Life 

Ins. + C0. 5 lOG.IN.C. 42.4 (eel. oOo (LOLL): 
McFadden v. Maxwell, 198 N.C. 223, 151 S.E. 
250 (1930); Banks v. Joyner, 209 N.C. 261, 183 
S.E. 273 (1936); Godfrey v. Tidewater Power 
Co., 223 N.C. 647, 27 S.E.2d 736 (1943); Flythe 
v. Wilson, 227 N.C. 230, 41 S.E.2d 751 (1947); 
Mitchell v. Jones, 272 N.C. 499, 158 S.E.2d 706 
(1968); Vinson v. Wallace, 96 N.C. App. 372, 385 
S.E.2d 810 (1989); Leandro v. State, 346 N.C. 
336, 488 S.E.2d 249 (1997). 

If, RECOVERY OF PENALTY OR 
FORFEITURE. 

Section Not Applicable to Actions Within 
Jurisdiction of Justices of the Peace. — 
This section, providing that actions for recovery 
of penalties must be brought in the county 
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where the cause of action arose, applies to those 
actions of which the superior court has jurisdic- 
tion; it does not embrace those within the 
jurisdiction of justices of the peace. Fisher v. 
Bullard;109).N:C. 5745.13: S.E 799, (1891): 
Dixon v. Haar, 158 N.C. 341, 74 S.E. 1 (1912). 
An action for the penalty against a reg- 

ister of deeds for unlawfully issuing a 
marriage license is controlled by this section. 
Dixon v. Haar, 158 N.C. 341, 74 S.E. 1 (1912). 

Ill. AGAINST PUBLIC OFFICERS, ETC. 

“By His Command or in His Aid”. — The 
words “in his aid” were meant to extend the 
immunity to all who assisted and took part in 
the act with assent, though not by direct orders, 
for all such stand upon the same footing. 
Harvey v. Brevard, 98 N.C. 93, 3 S.E. 911 

(1887). 
Any consideration of subdivision (2) of 

this section involves two questions: (1) Is 
defendant a “public officer or person especially 
appointed to execute his duties”? (2) In what 
county did the cause of action in suit arise? 
Coats v. Sampson County Mem. Hosp., 264 
N.C. 332, 141 S.E.2d 490 (1965); Smith v. State, 
289 N.C. 303, 222 S.E.2d 412 (1976). 

Counties. — Actions against counties must 
be brought in the county sued. Coats v. 
Sampson County Mem. Hosp., 264 N.C. 332, 
141 S.E.2d 490 (1965). 
Municipal Corporations. — An action 

against a municipality is governed by this sec- 
tion where the cause of action is the factor 
controlling venue in such a case. Pitts Fire 
Safety Serv., Inc. v. City of Greensboro, 42 N.C. 

App. 79, 255 S.E.2d 615 (1979). 
Since a municipality may act only through its 

officers and agents, an action against a munic- 
ipality is an action against “a public officer” 
within the meaning of this section. Murphy v. 
City of High Point, 218 N.C. 597, 12 S.E.2d 1 
(1940); Godfrey v. Tidewater Power Co., 224 
N.C. 657, 32 S.E.2d 27 (1944); Lee v. Poston, 
233 N.C. 546, 64 S.E.2d 835 (1951). See also, 

Jones v. Town of Statesville, 97 N.C. 86, 2 S.E. 
346 (1887); Brevard Light & Power Co. v. Board 
of Light & Water Comm’rs, 151 N.C. 558, 66 

S.E. 569 (1909). 
The proper venue of an action against a 

municipality is the county where the cause of 
action, or some part thereof, arose. Murphy v. 
City of High Point, 218 N.C. 597, 12 S.E.2d 1 
(1940); Godfrey v. Tidewater Power Co., 224 
N.C. 657, 32'S.B.2d.27 (1944). 

Ordinarily, the proper venue for an action 
against a municipality would be the county 
where the cause of action arose and if an action 
is instituted in some other county, the munici- 
pality has the right to have the action removed 
to the proper county. Jarrell v. Town of Topsail 
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Beach, 105 N.C. App. 331, 412 S.E.2d 680 

(1992). 
An Action Against a Railroad and a City 

Is Subject to This Section. — Section 1-81 is 
only applicable when a railroad is the sole 
defendant; in a case brought jointly against 
railroad and city, venue is properly determined 
pursuant to this section. Thompson v. Norfolk 
S. Ry., 140 N.C. App. 115, 535 S.E.2d 397 
(2000). 

Officers of Counties and Cities. — Actions 
against county commissioners and other offic- 
ers must be brought in the county of which they 
are officers; moreover, cities and towns are of 
like nature, and should stand upon the same 
footing as to actions against them. Johnston v. 
Board of Comm’rs, 67 N.C. 101 (1872); 
Alexander v. Commissioners of McDowell, 67 
N.C. 330 (1872); Jones v. Board of Comm’rs, 69 
N.C. 412 (1873); Steele v. Commissioners of 
Rutherford, 70 N.C. 187 (1874); Jones v. Town 

of Statesville, 97 N.C. 86, 2 S.E. 346 (1887). 
Deputy sheriffs of a county are “public 

officers” for purposes of the change of venue 
statute. Galligan v. Smith, 10 N.C. App. 536, 
179 S.E.2d 193 (1971). 
Nature of Acts of Officer. — An action is 

controlled by this section irrespective of 
whether the damages arose from a negligent 
discharge by the officer of an administrative 
duty or a technically governmental one. 
Brevard Light & Power Co. v. Board of Light & 
Water Comm’rs, 151 N.C. 558, 66 S.E. 569 

(1909). 
Acts Done by Virtue of Office. — Where 

defendant is a public officer and the action 
arises from acts done or to be done by him in a 
county by virtue of his office, subdivision (2) of 
this section applies. King v. Buck, 21 N.C. App. 
221, 203 S.E.2d 643 (1974). 
Acts Not Done by Virtue of Office. — In 

an action in Catawba County, residence of 
plaintiff, for damages for an alleged wrongful 
conspiracy which occurred in Wilkes County, 
against a corporation and two individuals act- 
ing as a corporation’s agents, one of the indi- 
viduals being described as a deputy sheriff of 
Wilkes County, a motion for change of venue to 
Wilkes County under this section was properly 
denied, as there was no allegation that the acts 
complained of were done by the deputy sheriff 
by virtue of his office. Potts v. United Supply 
Co., 222 N.C. 176, 22 S.E.2d 255 (1942). 
For case holding a county hospital an 

agency of the county, see Coats v. Sampson 
County Mem. Hosp., 264 N.C. 332, 141 S.E.2d 
490 (1965). 
For case holding that this section was 

not applicable to a religious corporation, 
see Lee v. Poston, 233 N.C. 546, 64 S.E.2d 835 
(1951). 

This section does not apply to actions 
against the State. Smith v. State, 289 N.C. 
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303, 222 S.E.2d 412 (1976). 

Obligors on Bond. — The obligors on a 
bond to indemnify a sheriff against loss, etc., in 
seizing and selling property under execution 
are not included in that class of persons “who 
by his command or in his aid shall do anything 
touching the duties of such office.” Harvey v. 
Brevard, 98 N.C. 93, 3 S.E. 911 (1887). 

Cause of action arises in the county 
where the acts or omissions constituting 
the basis of the action occurred. Smith v. 
State, 289 N.C. 303, 222 S.E.2d 412 (1976). 

When Cause of Action Accrues. — A cause 
of action may be said to accrue, within the 
meaning of a statute fixing venue of actions, 
when it comes into existence as an enforceable 
claim, that is, when the right to sue becomes 
vested. Smith v. State, 289 N.C. 303, 222 S.E.2d 
412 (1976). 

Injurious Results Taking Effect in An- 
other County. — Where the cause of an al- 
leged grievance is situate or exists in one state 
or county, and the injurious results take effect 
in another, the courts of the former have juris- 
diction. Powell v. Eastern Carolina Regional 
Hous. Auth., 251 N.C. 812, 112 S.E.2d 386 
(1960). 

Trial of Whole Controversy in County 
Where Offense Occurred. — Where in an 
action against the clerk of the superior court of 
one county and the sheriff of another county the 
clerk moved for removal of the cause as to him 
to the county of his office under this section, the 
motion should have been denied in order to 
avoid the possibility of conflicting verdicts and 
judgments and to dispose of the controversy in 
one action, the spirit of this section being ef- 
fected in such instances by trial of the whole 
controversy in the county where the offense 
occurred. Kellis v. Welch, 201 N.C. 39, 158 S.E. 
742 (1931). 

Erroneous Denial of Motion to Remove. 
— Denial of defendant city’s motion to remove 
case to the county where the cause arose was 
erroneous, because an action against a munic- 
ipality is an action against “a public officer” 
pursuant to this section, and when the initial 
venue is not proper, the court’s duty to remove 
the case to the proper venue, pursuant to § 1- 
83, is not discretionary; once the defendant 
timely moved to have the action removed, pur- 
suant to § 1-83, the court was required to 
change the county of proper venue. Thompson 
v. Norfolk S. Ry., 140 N.C. App. 115, 535 S.E.2d 
397 (2000). 

Right to Have Case Moved Does Not 
Preclude Change of Venue Under § 1-83. — 
The fact that defendant is entitled under this 
section to have his case moved to a certain 
county does not preclude the court from chang- 
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ing the venue from that county to another 
county, in the exercise of sound discretion, for 
the convenience of witnesses and the promotion 
of the ends of justice, upon motion properly 
made under § 1-83. King v. Buck, 21 N.C. App. 
221, 203 S.E.2d 643 (1974). 

Recovery Against City for Price of 
Equipment. — Proper venue in an action 
against a city to recover the price of equipment 
installed in its municipal building lies in the 
county in which the city is located, since the 
contract was performed and the failure to pay 
occurred in that county. Pitts Fire Safety Serv., 
Inc. v. City of Greensboro, 42 N.C. App. 79, 255 
S.E.2d 615 (1979). 

A cause of action for damages for breach 
of a contract made by a board of a municipal 
corporation is within the meaning of this sec- 
tion. Brevard Light & Power Co. v. Board of 
Light & Water Comm’rs, 151 N.C. 558, 66 S.E. 
569 (1909). 

Negligent Operation of Sewage Disposal 
Plant. — Where complaint alleged damage to 
plaintiff’s land resulting from negligent opera- 
tion of defendant municipality’s sewage dis- 
posal plant, and the action was instituted in the 
county in which the land was situated and in 
which the municipality maintained and oper- 
ated its sewage disposal plant, the alleged 
negligent acts resulting in the injury to the 
land occurred at the point where defendant 
municipality maintained its sewage disposal 
plant, the cause of action arose there, and 

municipality’s motion for change of venue was 
erroneously granted. Murphy v. City of High 
Point, 218 N.C. 597, 12 S.E.2d 1 (1940). 

Damages from Emptying of Sewage into 
Stream. — Venue of an action to recover from 
an incorporated town damages to lands situ- 
ated in another county, caused by emptying its 
sewage into an insufficient stream of water, 
was properly in the county wherein the town 
was situated, for such cause arose by reason of 
the official conduct of municipal officers and 
consequently was regulated by this section. 
Cecil v. City of High Point, 165 N.C. 431, 81 
S.E, 616 (1914). 

Editor’s Note. — Except for those sections 
of the General Statutes amended in this act, 
the Revisor of Statutes shall substitute the 
term “Commissioner of Banks” for the terms 
Administrator of the Savings Institutions Divi- 
sion“, Administrator of Savings Institutions Di- 
vision”, and Administrator of Savings Institu- 
tions“ everywhere those terms appear in the 
General Statutes. In addition, the Revisor of 
Statutes shall substitute the term ”Commis- 
sioner of Banks“ for the term “Administrator 
everywhere that term appears in Chapters 54B 
and 54C of the General Statutes. 
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§ 1-78. Official bonds, executors and administrators. 

All actions against executors and administrators in their official capacity, 
except where otherwise provided by statute, and all actions upon official bonds 
must be instituted in the county where the bonds were given, if the principal 
or any surety on the bond is in the county; if not, then in the plaintiff’s county. 
(1868-9, c. 258; Code, s. 193; Rev., s. 421; C.S., s. 465.) 

CASE NOTES 

Legislative Intent. — It was the intent of 
the legislature to require all actions against 
executors and administrators in their official or 
representative capacity to be instituted in the 
county where the letters of administration were 
taken out, except where otherwise provided by 
statute. And all actions against executors and 
administrators upon their official bonds must 
be instituted in the county where the bonds 
were given, if the maker or any surety thereon 
lives in the county, and if not, then the plain- 
tiff’s county. Wiggins v. Finch, 232 N.C. 391, 61 
S.E.2d 72 (1950); Stanley v. Miller, 42 N.C. App. 
232, 256 S.E.2d 308 (1979). 

The object of the statute was to have suits 
against these persons, whether upon their 
bonds or not, in the county where they took out 
letters and where they make their returns and 
settlements and transact all the business of the 
estate in their hands. Stanley v. Mason, 69 N.C. 
1 (1873); Foy v. Morehead, 69 N.C. 512 (1873); 
Bidwell v. King, 71 N.C. 287 (1874); Farmers’ 
State Alliance v. Murrell, 119 N.C. 124, 25 S.E. 

785 (1896). 
This section applies to all actions 

against executors and administrators in 
their official capacity, whether upon their 
bonds or not. Godfrey v. Tidewater Power Co., 
224 N.C. 657, 32 S.E.2d 27 (1944). 

Section Includes Guardians. — This sec- 
tion includes guardians, notwithstanding the 
only words used are “executors” and “adminis- 
trators.” Lichtenfels v. North Carolina Nat'l 
Bank, 260 N.C. 146, 132 S.E.2d 360 (1963); see 
also, State ex rel. Cloman v. Staton, 78 N.C. 235 
(1878). 
And All Court-Appointed Fiduciaries 

Required to Account to Court Appointing 
Them. — The Legislature intended under this 
section to encompass all fiduciaries, irrespec- 
tive of technical titles, who act by reason of a 
court appointment and are by law required to 
account to the court appointing them. 
Lichtenfels v. North Carolina Nat'l Bank, 260 
N.C. 146, 132 S.E.2d 360 (1963). 

A personal action against an administra- 
tor is not within the meaning of this sec- 
tion. Craven v. Munger, 170 N.C. 424, 87 S.B, 
216;(1915). 
Representative Is Not Entitled to Re- 

moval if Not Sued in Official Capacity. — 

That fact that an executor or administrator is 
sued and is named as executor or administrator 
in the summons caption and complaint does not 
entitle such defendant to an order of removal to 
the county in which he qualified if the com- 
plaint discloses that the alleged cause of action 
is not against him in his official capacity. Davis 
v. Singleton, 256 N.C. 596, 124 S.E.2d 563 
(1962); Stanley v. Miller, 42 N.C. App. 232, 256 
S.E.2d 308 (1979). 
When Action Is Against Representative 

in Official Capacity. — An action is against 
the representative in his official capacity if it (1) 
Asserts a claim against the estate; (2) Involves 
the settlement of his accounts; or (3) Involves 
the distribution of the estate. Davis v. Single- 
ton, 256 N.C. 596, 124 S.E.2d 563 (1962). 

Section Inapplicable to Actions by Ad- 
ministrators. — This section applies only to 
actions against administrators and not to ac- 
tions brought by them. Whitford v. North State 
Life Ins. Co., 156 N.C. 42, 72 S.E. 85 (1911). See 
also, Wiggins v. Finch, 232 N.C. 391, 61 S.E.2d 
72 (1950). 
The proper venue for actions against 

executors and administrators is the 
county in which they qualify. Lichtenfels v. 
North Carolina Nat’! Bank, 260 N.C. 146, 132 
S.E.2d 360 (1963). 
Under this section, if an action is against an 

executor in his official capacity, it must be 
instituted in the county in which he qualified. 
DesMarais v. Dimmette, 70 N.C. App. 134, 318 
S.E.2d 887 (1984). 

This section applies to original actions 
“instituted,” i.e., originally commenced, 
against personal representatives, and not to 
actions already pending in which it may be 
proper or necessary to make them parties. 
Evans v. Morrow, 233 N.C. 562, 64 S.E.2d 842 
(1951). 
Section Not Applicable Where Adminis- 

trator Substituted as Party. — This section 
has no application where an action is com- 
menced in another county against a defendant, 
and upon his death his administrator is made a 
party. Latham v. Latham, 178 N.C. 12, 100 S.E. 
131 (1919). 
Where plaintiff instituted an action in the 

county of his residence to collect damages re- 
sulting from an automobile collision, and defen- 
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dant died prior to service of process, and there- 
upon defendant’s administratrix was joined as 
a party defendant, the administratrix was not 
entitled to claim that the action was not prop- 
erly pending because it was not instituted in 
the county in which she had given bond, since 
venue is governed by the status of the parties at 
the commencement of the action; however, de- 
fendant administratrix could move for removal 
of the cause to the county of her residence and 
the scene of the collision for the convenience of 
witnesses and the promotion of the ends of 
justice. Johnson v. Smith, 215 N.C. 322, 1 
S.E.2d 834 (1939). 
Right to Move for Change of Venue. — 

The right of an administratrix in regard to 
motions for change of venue under this section 
may not be invoked by another party to the 
action. Herring v. Queen City Coach Co., 231 
N.C. 480, 57 S.E.2d 307 (1950). 

Institution of Action in County Man- 
dated Does Not Prevent Motion for Re- 
moval. — Where a plaintiff was compelled to 
institute his action in a particular county by 
reason of the mandate of this section, his act in 
doing so could not be imputed to him as a 
voluntary choice of venue so as to prevent him 
from lodging a motion for removal under § 1- 
83, subdivision (2). Pushman v. Dameron, 208 
N.C. 336, 180 S.E. 578 (1935). 
The fact that an individual was joined as 

a defendant with an executor or adminis- 
trator, and that the individual defendant was a 
resident of the county in which the cause of 
action was brought was held not to affect the 
executor’s or administrator’s right of removal 
to the county in which it qualified. Wiggins v. 
Finch, 232 N.C. 391, 61 S.E.2d 72 (1950). 
Discretion of Judge to Remove Cause. — 

The trial judge in the exercise of a sound 
discretion has the power to remove the cause to 
another county for trial since the wording of 
this section does not necessarily mean that the 
cause should be actually tried in the county 
where the cause was instituted. Pushman v. 
Dameron, 208 N.C. 336, 180 S.E. 578 (1935). 
Action for Account and Settlement. — 

Where an action involves an account and set- 
tlement of an estate, by the express words of 
this section such an action must be instituted in 
the county where the administrator qualified. 
Thomas v. Ellington, 162 N.C. 131, 78 S.E. 12 
(1913), distinguishing Roberts v. Connor, 125 
N.C. 45, 34 S.E. 107 (1899). 
Foreclosure of Tax Sale Certificate. — An 

action against the estate of a deceased person 
to foreclose a tax sale certificate must be 
brought in the county where the land is situate. 
Guilford County v. Estates Admin., Inc., 212 
N.C. 653, 194 S.E. 295 (1937). 
Action Dependent upon Settlement of 

Accounts. — In an action against defendant 
executors, where the ultimate determination of 
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the rights of the respective parties in a joint 
savings account necessarily depended upon the 
proper settlement of the accounts of the defen- 
dant executors, the action was against the 
defendant executors in their representative ca- 
pacity. Stanley v. Miller, 42 N.C. App. 232, 256 
S.E.2d 308 (1979). 

Suits Against Administratrix of De- 
ceased Administrator. — Where A qualified 
as administrator of B in Halifax County, and 
gave bond there, and afterwards A died in 
Northampton, and C_ qualified as _ his 
administratrix in that county, and C, 
administratrix, along with D, one of the sure- 
ties on the bond of A, resided in Northampton, 

and were sued in Halifax County on the bond of 
A, by a resident of Halifax, it was held that the 
action was properly brought in Halifax, under 
this section. State ex rel. Clark v. Peebles, 100 
N.C. 348, 6 S.E. 798 (1888). 
Action against executrix to recover on a 

guardianship bond executed by testator 
was properly brought in the county in which 
the bond was given and the sureties thereon 
resided and in which the administrators of the 
sureties qualified, and the motion of defendant 
executrix to remove as a matter of right to the 
county in which she qualified was properly 
denied, the primary and controlling intent of 
this section being that actions on official bonds 
should be instituted in the county in which the 
bonds were given if the principal or any surety 
on the bond was in the county. State ex rel. 
Thomasson v. Patterson, 213 N.C. 138, 195 S.E. 

389 (1938). 
In an action on a guardianship bond insti- 

tuted in the county in which the bond was given 
and the sureties resided, the contention that 
the sureties were insolvent and that their ad- 
ministrators were joined to prevent removal to 
the county in which the executrix of the princi- 
pal on the bond qualified was untenable, since 
the controlling factors were the place where the 
bond was given and the residence of the sure- 
ties and not the solvency or insolvency of the 
sureties. State ex rel. Thomasson v. Patterson, 

213 N.C. 188, 195 S.E. 389 (1938). 
A national bank, by qualifying as a tes- 

tamentary trustee, waives any right to have 
an action for an accounting that is instituted 
against it in the county in which the will was 
probated removed to the county in which it 
maintains its principal office. Lichtenfels v. 
North Carolina Nat'l] Bank, 260 N.C. 146, 132 
S.E.2d 360 (1963). 
Applied in Moseley v. Branch Banking & 

Trust Co., 19 N.C. App. 137, 198 S.E.2d 36 
(1973). 
Quoted in Bohannon v. Wachovia Bank & 

Trust Co., 210 N.C. 679, 188 S.E. 390 (1936); 
Kimrey v. Dorsett, 10 Bankr. 466 (M.D.N.C. 
1981). 
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Cited in Evans v. Morrow, 234 N.C. 600, 68 
§.B.2d.,..258...41951);,: Nello...L. + Teer... Coss.% 
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Hitchcock Corp., 235 N.C. 741, 71 S.E.2d 54 

(1952). 

§ 1-79. Domestic corporations, limited partnerships, lim- 
ited liability companies, and registered lim- 
ited liability partnerships. 

(a) For the purpose of suing and being sued the residence of a domestic 
corporation, limited partnership, limited liability company, or registered 
limited liability partnership is as follows: 

(1) Where the registered or principal office of the corporation, limited 
partnership, limited liability company, or registered limited liability 
partnership is located, or 

(2) Where the corporation, limited partnership, limited liability company, 
or registered limited liability partnership maintains a place of busi- 
ness, or 

(3) If no registered or principal office is in existence, and no place of 
business is currently maintained or can reasonably be found, the term 
“residence” shall include any place where the corporation, limited 
partnership, limited liability company, or registered limited liability 
partnership is regularly engaged in carrying on business. 

(b) For purposes of this section, the term “domestic” when applied to an 
entity means: 

(1) An entity formed under the laws of this State, or 
(2) An entity that (i) is formed under the laws of any jurisdiction other 

than this State, and (ii) maintains a registered office in this State 
pursuant to a certificate of authority from the Secretary of State. 
(1908, c. 806; Rev., s. 422; C.S., s. 466; 1951, c. 837, s. 5; 1957, c. 492; 
19738, c. 885; 1975, c. 111; 1999-362, s. 1.) 

Cross References. — As to actions against 
railroads, see § 1-81. 

CASE NOTES 

Purpose of Section. — The purpose of this 
section was not to change the provisions of 
§ 1-81 or to deny plaintiff’s right to sue a 
domestic corporation in the county of his resi- 
dence, but to remedy the defect of § 1-81 so 
that a domestic corporation could be sued in the 
same venue as an individual, excepting rail- 
roads in certain specified instances, and where 
the venue is fixed by §§ 1-76, 1-77 and 1-78. 

Roberson v. Greenleaf Johnson Lumber Co., 
153 N.C. 120, 68 S.E. 1064 (1910). 
Residence Fixed by Charter. — The resi- 

dence of a corporation for the purpose of suing 
and being sued is where the governing power is 
exercised, and is fixed by the charter, without 

power on the part of the corporation to affect it 
by a change of its principal place of business. 
Garrett & Co. v. Bear, 144 N.C. 23, 56 S.E. 479 
(1907). 
The residence of a corporation executor 

or administrator for the purpose of determin- 
ing venue of an action instituted by it, like that 
of other domestic corporations, is the county in 

which it maintains its principal office and not 
the county of its qualification. Branch Banking 
& Trust Co. v. Finch, 232 N.C. 485, 61 S.E.2d 
377 (1950). 

The fact that the principal place of business 
of a corporate executor or administrator is a 
county other than the one in which the letters 
testamentary were issued does not affect the 
question of venue of an action against such 
executor or administrator in its official capacity. 
Wiggins v. Finch, 232 N.C. 391, 61 S.E.2d 72 
(1950). 
Domesticated foreign corporations are 

residents of the State for purposes of 
venue of the State courts. Hill v. Atlantic 
Greyhound Corp., 229 N.C. 728, 51 S.E.2d 183 
(1949); Travelers Indem. Co. v. Marshburn, 91 
N.C. App. 271, 371 S.E.2d 310 (1988). 
A foreign corporation which duly domesti- 

cates in this State pursuant to former § 55- 

138(a)(5) (see now § 55-15-03(a)(5)) is to be 
treated like a domestic corporation for venue 
purposes. Moore Golf, Inc. v. Shambley Wreck- 
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ing Contractors, 22 N.C. App. 449, 206 S.E.2d 
789 (1974). 
A domesticated foreign corporation may sue 

and be sued under the rules and regulations 
which apply to domestic corporations, and is 
entitled to have an action against it, instituted 
by a nonresident, removed to the county of its 
main place of business in this State. In such a 
case, § 1-80 does not apply. Hill v. Atlantic 
Greyhound Corp., 229 N.C. 728, 51 S.E.2d 183 
(1949). 

Section Does Not Apply to Foreign In- 
surance Companies. — While statutes relat- 
ing to suits in behalf of or against domestic 
corporations and foreign corporations which 
have submitted to domestication must be read 
in pari materia, the provisions of this section 
have no application to foreign insurance com- 
panies, since § 58-150 (see now § 58-16-5) does 

not require a foreign insurance company to file 
a statement in the office of the Commissioner of 
Insurance setting forth its principal place of 
business. Crain & Denbo, Inc. v. Harris & 
Harris Constr. Co., 250 N.C. 106, 108 S.E.2d 
122 (1959). 
As to the domesticated foreign insurance 

corporation exception to the general rule that 
domesticated foreign corporations are treated 
like domestic corporations, see Moore Golf, Inc. 
v. Shambley Wrecking Contractors, 22 N.C. 
App. 449, 206 S.E.2d 789 (1974). 

Section Held Inapplicable to Creditor’s 
Bill. — This section is for the purpose of 
determining the residence of domestic corpora- 
tions, and does not affect the question of the 
venue of an action in the nature of a creditors’ 
bill to set aside a husband’s deed to his wife 
alleged to be in fraud of the creditors’ rights. 
Wofford-Fain & Co. v. Hampton, 173 N.C. 686, 
92 S.E. 612 (1917). 
Removal Upheld. — Where a corporate 

administrator instituted suit in the county of 
its qualification, in which it maintained a 
branch office, against a defendant who was a 
resident of another county in which the corpo- 
rate administrator maintained its principal of- 
fice, it was held that the action was properly 
removed upon motion to the county in which 
the corporate administrator maintained its 
principal office and in which defendant resided. 

§ 1-80. Foreign corporations. 

ART. 7. VENUE §1-80 

Branch Banking & Trust Co. v. Finch, 232 N.C. 
485, 61 S.E.2d 377 (1950). 
Removal Held Improper. — Under § 1A-1, 

Rule 15(c), when an amended complaint is filed 
as a matter of right before any responsive 
pleading is filed by the original defendant, and 
the original complaint gave notice of the trans- 
actions or occurrences referred to in the 
amended complaint, the claims asserted in the 
amended complaint are deemed to have been 
interposed at the time the claim in the original 
pleading was interposed. Thus, since corporate 
defendant was a resident of Wake County for 
venue purposes, because it had a place of busi- 
ness there, and was deemed to have been a 
defendant in the action at its commencement 
by operation of § 1A-1, Rule 15(c), although it 
was not added until later, venue there was not 
improper, and order of removal was erroneous. 
Oak Manor, Inc. v. Neil Realty Co., 88 N.C. App. 
402, 363 S.E.2d 382, cert. denied, 322 N.C. 482, 
370 S.E.2d 226 (1988). 
As to venue in actions against domestic 

corporations prior to passage of this sec- 
tion, see Cline v. Bryson City Mfg. Co., 116 
N.C. 837, 21 S.E. 791 (1895); Farmers’ State 
Alliance v. Murrell, 119 N.C. 124, 25 S.E. 785 
(1896). 
Applied in Eastern Cotton Oil Co. v. New 

Bern Oil & Fertilizer Co., 204 N.C. 362, 168 
S.E. 411 (1983); First Union Nat] Bank v. 

Northwestern Bank, 18 N.C. App. 113, 196 
S.E.2d 38 (1973); Centura Bank v. Miller, 138 
N.C. App. 679, 532 S.E.2d 246 (2000). 

Stated in Haworth v. GMAC, 238 F.2d 203 
(4th Cir. 1956); Jewel Box Stores Corp. v. Mor- 
row, 272 N.C. 659, 158 S.E.2d 840 (1968); 
Stewart v. Southeastern Regional Med. Ctr., 
142 N.C. App. 456, 543 S.E.2d 517 (2001), 
review denied, 353 N.C. 733, 552 S.E.2d 169 

(2001). 
Cited in Roberson v. Greenleaf Johnson 

Lumber Co., 153 N.C. 120, 68 S.E. 1064 (1910); 
McCue v. Times-News Co., 199 N.C. 802, 156 
S.E. 129 (1930); Occidental Life Ins. Co. v. 
Lawrence, 204 N.C. 707, 169 S.E. 636 (1933); 
Howle v. Twin States Express, Inc., 237 N.C. 
667, 75 S.E.2d 732 (1953); Crain & Denbo, Inc. 
v. Harris & Harris Constr. Co., 250 N.C. 106, 
108 S.E.2d 122 (1959). 

An action against a corporation created by or under the law of any other 
state or government may be brought in the appropriate trial court division of 
any county in which the cause of action arose, or in which the corporation 
usually did business, or has property, or in which the plaintiffs, or either of 
them, reside, in the following cases: 

(1) By a resident of this State, for any cause of action. 
(2) By a nonresident of this State in any county where he or they are 

regularly engaged in carrying on business. 
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(3) By a plaintiff, not a resident of this State, when the cause of action 
arose or the subject of the action is situated in this State. (C.C.P., s. 
361; 1876-7, c. 170; Code, s. 194; Rev., s. 423; 1907, c. 460; C.S., s. 467; 
1s Wi ke Ohyt s To Mag sey tk, 

Cross References. — As to domesticated 
foreign corporations, see case notes to § 1-79. 
As to actions against railroads, see § 1-81. 

CASE NOTES 

Section Does Not Affect Jurisdiction. — 
This section is under the subject of venue and 
not jurisdiction, and though it enumerates cer- 
tain cases, it does not purport to restrict the 
jurisdiction of the court or to prevent the exer- 
cise of such jurisdiction as theretofore existed; 
hence, under North Carolina decisions and 

those of New York, from which the statute was 
adopted, it does not interfere with the jurisdic- 
tion of North Carolina courts of transitory 
causes of actions. Ledford v. Western Union Tel. 
Co., 179 N.C. 68, 101 S.E. 533 (1919). 

Effect of § 1-81. — The enactment of § 1-81 

does not repeal this section, but this section will 
be confined to corporations other than railway 
companies which have been chartered by any 
other state, government or county. Propst v. 

Railroad, 139 N.C. 397, 51 S.E. 920 (1905). 
Garnishment Against Salesmen. — The 

courts of this State have jurisdiction to proceed 
against a foreign corporation in garnishment 
proceedings in an action brought in the State 
against its salesmen, the cause of action 
against it and in favor of the salesmen having 
arisen here, and the subject of the action being 
situated here. Goodwin v. Claytor, 137 N.C. 
224, 49 S.E. 173 (1904). 
An action for a penalty can be brought 

against a foreign defendant before a justice of 
the peace in any county in which the defendant 
does business or has property, or where plain- 
tiff resides. Allen-Fleming Co. v. Southern Ry., 
145 N.C. 37, 58 S.E. 793 (1907). 

Suit to Recover for Value of Timber. — 
Where a nonresident plaintiff sued to recover 
from a nonresident defendant the value of tim- 
ber alleged to have been cut and removed by the 
defendant to a different county from that 
wherein the lands were situated, and brought 
his action in the county where the conversion 
was alleged to have occurred, to maintain his 
action in the latter county he had to show that 

the defendant conducted business or had prop- 
erty therein, or the cause would be removable 
to the county where the land was situated, that 
being the county wherein the cause of action 
arose. Richmond Cedar Works v. J.L. Roper 
Lumber Co., 161 N.C. 608, 77 S.E. 770 (1913). 

Suit Against Fraternal Lodge. — Where 
defendant, the head lodge, had a local lodge in 
the county of venue, in which members were 
received, the usual business of such lodges was 
transacted and membership fees were collected 
and remitted to it, the transactions of the local 
lodge were such usual or continuous business 
as is contemplated by the statute, and the 
cause was improperly transferred to the county 
in which the plaintiff resided and the injury 
was alleged to have been received. Ange v. 
Sovereign Camp, W.O.W., 171 N.C. 40, 87 S.E. 
955 (1916). 
Claim of State for License Fees. — Where 

a receiver of an insolvent foreign corporation 
was appointed under the Corporation Act of 
1901, a claim by the State which chartered the 
corporation, for annual license fees, was prov- 
able; this section, as to actions against foreign 
corporations, did not apply to the proceeding. 
Holshouser v. Copper Co., 1388 N.C. 248, 50 S.E. 
650 (1905). 
Action by Administrator for Death by 

Wrongful Act. — A foreign corporation may be 
sued by an administrator for the wrongful 
death of his intestate either in the county 
wherein the cause of action arose or that of the 
personal representative of the deceased. 
Hannon v. Southern Power Co., 173 N.C. 520, 
92°S,H..353..(1917). 
Quoted in Troy Lumber Co. v. State Sewing 

Mach. Corp., 233 N.C. 407, 64 S.E.2d 415 
(1951). 

Cited in Crain & Denbo, Inc. v. Harris & 
Harris Constr. Co., 250 N.C. 106, 108 S.E.2d 
122 (1959). 

§ 1-81. Actions against railroads. 

In all actions against railroads the action must be tried either in the county 
where the cause of action arose or where the plaintiff resided at that time or in 
some county adjoining that in which the cause of action arose, subject to the 
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power of the court to change the place of trial as provided by statute. (Rev., s. 
424; C.S., s. 468.) 

CASE NOTES 

History. — This section was first enacted as 
a proviso to § 424 of the Revisal. Section 424 of 
the Revisal is now § 1-82; it contains the lan- 
guage “in all other cases.” It was held that this 
language modified the proviso, this section, and 
that the proviso did not operate as a repeal or 
modification of § 1-76. In view of this pro- 
nouncement of the legislative intent, it is to be 
presumed that the language of § 1-82 still 
applies to this section, although the two sec- 
tions are now apparently independent. 

The act of 1905, c. 367, amending the Code, 
§ 192 (Revisal, § 424), now §§ 1-81 and 1-82, 
expressly included actions for injury to lands by 
making it apply to other cases than those 
specified in the previous sections, and does not 
repeal or modify § 1-76, in regard to the venue 
of actions of this character, since it is for dam- 
ages for personal injuries. Propst v. Railroad, 
139 N.C. 397, 51 S.E. 920 (1905); Perry v. 
Seaboard Air Line Ry., 153 N.C. 117, 153 N.C. 
1117, 68 S.E. 1060, 68 S.E. 1060 (1910). 

Effect of Section in General. — This sec- 
tion does not affect the bringing of an action in 
the county where the plaintiff resides, but only 
prohibits the selection at will of any county 
where the defendant has a track for that pur- 
pose, unless the injury occurred, or plaintiff 
resides, therein. Watson v. North Carolina R.R.., 
152 N.C. 215, 67 S.E. 502 (1910). 
This section relates solely to venue and 

has no application to taking jurisdiction of an 
action brought here by a non-resident plaintiff 
against a railroad company incorporated in 
North Carolina. McGovern & Co. v. Atlantic 
Coast Line R.R., 180 N.C. 219, 104 S.E. 534 

(1920). 
This section applies to all railroad com- 

panies, both domestic and foreign. Forney v. 
Black Mt. R.R., 159 N.C. 157, 74 S.E. 884 
(1912). 
As to actions against railroads under 

federal control, see Alabama & V. Ry. v. Jour- 
ney, 257 U.S. 111, 42 S. Ct. 6, 66 L. Ed. 154 
(1921). 

Section Inapplicable Where Railroad is 
Not Sole Defendant. — This section should be 
construed and held to apply to cases where a 
railroad company alone is defendant, and the 
venue in actions where there are other parties 
defendant is not controlled by the section. 
Smith v. Patterson, 159 N.C. 138, 74 S.E. 923 

(1912). 
This section is only applicable when the rail- 

road is the sole defendant; in a case brought 
jointly against railroad and city, the venue is 
properly determined pursuant to § 1-77. Th- 
ompson v. Norfolk S. Ry., 140 N.C. App. 115, 535 
S.E.2d 397 (2000). 
Where both plaintiff and defendant 

were nonresident corporations, an action 
concerning land brought in a different county 
from the situs of the property, wherein neither 
had property nor conducted its business, fell 
within the intent and meaning of § 1-80 and 
this section. Henrico Lumber Co. v. Dare Lum- 
ber Co., 180 N.C. 12, 103 S.E. 915 (1920). 
Residence of Administrator for Pur- 

poses of Section. — Authoritative interpreta- 
tions of this and legislation of similar import 
elsewhere would seem to favor the position that 
in respect to actions instituted by an adminis- 
trator and coming within the effect of this 
section, the term “where plaintiff resided at the 
time the cause of action arose” has reference to 
the residence of the individual holding the 
office and not to the official residence or place 
where he may have qualified. Roberson v. 
Greenleaf Johnson Lumber Co., 153 N.C. 120, 
68 S.E. 1064 (1910); Whitford v. North State 

Life Ins. Co., 156 N.C. 42, 72 S.E. 85 (1911); 
Smith v. Patterson, 159 N.C. 138, 74 S.E. 923 
(1912). 
Applied in John P. Nutt Corp. v. Southern 

Ry., 214 N.C. 19, 197 S.E. 534 (1938); Poteat v. 
Southern Ry., 33 N.C. App. 220, 234 S.E.2d 447 
(1977). 

Cited in Wiggins v. Finch, 232 N.C. 391, 61 
S.E.2d 72 (1950). 

§ 1-82. Venue in all other cases. 

In all other cases the action must be tried in the county in which the 
plaintiffs or the defendants, or any of them, reside at its commencement, or if 
none of the defendants reside in the State, then in the county in which the 
plaintiffs, or any of them, reside; and if none of the parties reside in the State, 
then the action may be tried in any county which the plaintiff designates in his 
summons and complaint, subject to the power of the court to change the place 
of trial, in the cases provided by statute; provided that any person who has 
resided on or been stationed in a United States army, navy, marine corps, coast 
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guard or air force installation or reservation within this State for a period of 
one (1) year or more next preceding the institution of an action shall be deemed 
a resident of the county within which such installation or reservation, or part 
thereof, is situated and of any county adjacent to such county where such 
person stationed at such installation or reservation lives in such adjacent 
county, for the purposes of this section. The term person shall include military 
personnel and the spouses and dependents of such personnel. (C.C.P., s. 68; 
1868-9, cc. 59, 277; Code, s. 192; 1905, c. 367; Rev., s. 424; C.S., s. 469; 1957, c. 
1082.) 

Cross References. — As to venue of domes- 
ticated foreign corporations, see case notes to 
§ 1-79. 
Legal Periodicals. — For article on North 

CASE 

Purpose of Section. — The purpose of this 

section as originally enacted and as amended 
was primarily to serve the convenience of resi- 
dent parties. Palmer v. Lowe, 194 N.C. 703, 140 
SH... 718; (1927). 
What Section Requires. — This section 

requires that venue in civil actions not specifi- 
cally provided for in §§ 1-76 through 1-81 must 

be in the county where either the plaintiff or 
the defendant resides at the commencement of 
the suit. Little v. Little, 12 N.C. App. 353, 183 
S.H.2d 278.(1971), 

Effect of Other Venue Provisions — Sec- 
tion 1-76. — This section is general in its terms 
and is subject to the provisions of § 1-76. 
Wofford-Fain & Co. v. Hampton, 173 N.C. 686, 
92 S.E. 612 (1917). 
Same — Section 1-77. — Section 1-77 re- 

lates to particular cases, while this section is 
intended to cover all cases for which provision 
is not otherwise made. Hence, in the event of 

conflict, § 1-77, expressing a particular inten- 
tion, will be taken as an exception to the 
general provision. Godfrey v. Tidewater Power 
Co., 224 N.C. 657, 32 S.E.2d 27 (1944). But see 
Hannon vy. Southern Power Co., 173 N.C. 520, 

92 S.E. 353 (1917), wherein it was held that 

this section should be construed as an excep- 
tion to § 1-77. 

This section relates to venue as opposed 
to jurisdiction. Shaw v. Stiles, 13 N.C. App. 
173, 185 S.E.2d 268 (1971). 

This section relates solely to venue and has 
no application to taking jurisdiction of an ac- 
tion brought here by a nonresident plaintiff 
against a railroad company incorporated in 
North Carolina. McGovern & Co. v. Atlantic 
Coast Line R.R., 180 N.C. 219, 104 S.E. 534 
(1920). 
Venue means a place where the trial of a 

cause may be held by a court with juris- 
diction. Austin v. Austin, 12 N.C. App. 286, 
183 S.E.2d 420 (1971). 

Carolina receivership statutes applicable to in- 
solvent debtors, see 17 Wake Forest L. Rev. 745 

(1981). 

NOTES 

Local and Transitory Actions Distin- 
guished. — If the judgment to which plaintiff 
would be entitled upon the allegations of the 
complaint will affect the title to land, the action 
is local and must be tried in the county where 
the land lies unless defendant waives the 
proper venue; otherwise, the action is transi- 
tory and must be tried in the county where one 
or more of the parties reside at the commence- 
ment of the action. Thompson v. Horrell, 272 
N.C. 503, 158 S.E.2d 633 (1968). 
Venue of Transitory Actions. — Where an 

action is transitory, either the county of resi- 
dence of the plaintiff or that of the defendant is 
the proper venue. First Union Nat] Bank v. 
Northwestern Bank, 18 N.C. App. 118, 196 
S.E.2d 38 (1973). 
The word “parties” as used in this section 

means parties to the record. Rankin v. Allison, 
64 N.C. 673 (1870). 

This section governs suits against the 
State on contracts generally since there is no 
venue statute specifically applicable to the 
State. Smith v. State, 289 N.C. 303, 222 S.E.2d 
412 (1976). 
Domesticated Foreign Corporations Are 

Treated Like Domestic Corporations. — A 
foreign corporation which duly domesticates in 
this State pursuant to former § 55-138(a)(5) 
(see now § 55-15-03(a)(5)) is to be treated like a 

domestic corporation for venue purposes. 
Moore Golf, Inc. v. Shambley Wrecking Con- 
tractors, 22 N.C. App. 449, 206 S.E.2d 789 
(1974). 
Except for Insurance Corporations. — 

Moore Golf, Inc. v. Shambley Wrecking Con- 
tractors, 22 N.C. App. 449, 206 S.E.2d 789 
(1974). 
Residence of Fiduciaries for Venue Pur- 

poses. — In determining the residence of fidu- 
ciaries for the purpose of venue or citizenship, 
the personal residence of the fiduciary controls, 
in the absence of statute. This is true as to 
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receivers, trustees, executors and administra- 

tors, including statutory receivers of banks. 
Hartford Accident & Indem. Co. v. Hood, 225 
N.C. 361, 34 S.E.2d 204 (1945). 
Action by Receiver. — Where a receiver of 

a corporation resided in a different county from 
the concern he represented, the venue of the 
action brought by him for breach of contract 
would be determined by the place of residence 
of the receiver and not necessarily that of the 
insolvent corporation. Biggs v. Bowen, 170 N.C. 
34, 86 S.E. 692 (1915). 

This section governs the venue of ac- 
tions instituted by an executor or admin- 
istrator in his official capacity. Branch Bank- 
ing & Trust Co. v. Finch, 232 N.C. 485, 61 
S.E.2d 377 (1950). 
Under this section an action by an ad- 

ministrator is properly brought in the 
county where he resides rather than in the 
county where the decedent lived or in which the 
administrator qualified. Klass v. Hayes, 29 N.C. 
App. 658, 225 S.E.2d 612 (1976). 
An action by an administrator upon a life 

insurance policy of his intestate is properly 
brought in the county where the administrator 
resides, not necessarily where the bond is filed. 
Whitford v. North State Life Ins. Co., 156 N.C. 
42,72 S.E. 85 (1911). 
Action for Personal Services Rendered 

to Administrator. — An action brought to 
recover for services rendered personally to an 
administrator is a personal action against the 
administrator, and can be brought at the elec- 
tion of the plaintiff in the county where either 
he or the defendant resides. Craven v. Munger, 
170 N.C. 424, 87 S.E. 216 (1915). 
Actions Brought by Nonresidents. — The 

venue of an action brought by a nonresident of 
the State in a different county from that where 
the defendant resides or does business and 
wherein the defendant has no property is an 
improper one. Roberts v. Moore, 185 N.C. 254, 
116 S.E. 728 (1923). 

In an action for breach of contract brought by 
a nonresident plaintiff, the county of residence 
of the defendant is the proper venue. Southern 
Cotton Oil Co. v. Grimes, 183 N.C. 97, 112 S.E. 
598 (1922). 
Where plaintiff was a nonresident and defen- 

dants were residents of North Carolina, the 
proper venue for trial of an action for false 
arrest was a county in this State in which the 
defendants, or any of them, resided at its com- 
mencement. Chow v. Crowell, 15 N.C. App. 733, 
190 S.E.2d 647 (1972). 
Action Brought by Migrant Worker. — 

Venue was proper where plaintiff, a migrant 
farm worker, filed an action in the county 
where he resided when the action was filed. 
State v. Morrell, 108 N.C. App. 465, 424 S.E.2d 
147, appeal dismissed, 333 N.C. 463, 427 
S.E.2d 626 (1993). 
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Action Against Foreign Corporation and 
Resident Defendant. — Where a nonresident 
plaintiff brought an action to recover damages 
for negligence against a foreign corporation, 
with joinder of a resident defendant, and the 
venue in the action was laid in a different 
county from that of the resident defendant, the 
venue was in the county of the resident defen- 
dant, and the action was removable thereto 
upon his motion duly made. Sections 1-76, 1-80 
and 1-81 did not apply. Palmer v. Lowe, 194 
N.C. 708, 140 S.E. 718 (1927); Brown v. Brevard 
Auto Serv. Co., 195 N.C. 647, 143 S.E. 258 

(1928). 
Where Principal Office of Corporation Is 

in County Other Than Residence of Defen- 
dants. — Where the plaintiff was a corpora- 
tion, organized and doing business under the 
laws of the United States, with its principal 
office in the city of Durham, in Durham County, 
North Carolina, and the defendants were citi- 
zens of this State, and residents of Sampson 
County, Durham County was the proper venue 
for the trial of the action. North Carolina Joint 
Stock Land Bank v. Kerr, 206 N.C. 610, 175 
S.E. 102 (1934). 
An action on a note by the Commis- 

sioner of Banks, etc., is properly brought in 
the county in which the insolvent bank is 
situate and of which the liquidating agent is a 
resident, and defendants’ motion for change of 
venue to the county of their residence is prop- 
erly refused. Hood ex rel. United Bank & Trust 
Co. v. Progressive Stores, Inc., 209 N.C. 36, 182 
S.E. 694 (1935). 
As to venue of suits against national 

banks, see Security Mills of Asheville, Inc. v. 
Wachovia Trust Co., 281 N.C. 525, 189 S.E.2d 
266 (1972). 
An unemancipated illegitimate child 

sues in the county of his mother’s residence, 
even though he is living in a different county 
with his grandparents. Thayer v. Thayer, 187 
N.C. 578, 122 S.E. 307 (1924). 
An action to enforce a lien for materials 

furnished and used in a building is not specifi- 
cally required to be brought in the county 
wherein the building is situated, but comes 
within the provisions of this section. Sugg v. 
Pollard, 184 N.C. 494, 115 S.E. 153 (1922). 

Effect of Change of Residence. — The 
defendant by a mere change of residence cannot 
change the venue as fixed by this section. 
Taylor v. Sharp, 108 N.C. 377, 13 S.E. 138 
(1891); Hannon v. Southern Power Co., 173 
N.C. 520, 92 S.E. 353. (1917). 

Facts Found by Trial Judge in Deter- 
mining Residency Are Conclusive on Ap- 
peal. — Facts found by the trial judge in 
determining questions of residency raised in a 
motion to remove a case on grounds of improper 
venue are conclusive on appeal if supported by 
competent evidence. Clarke v. Clarke, 15 N.C. 
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App. 576, 190 S.E.2d 390 (1972). 
Venue Proper in a County Other than 

Where the Corporation Has Its Principle 
Office. — The trial court did not err by refusing 
to grant the defendant’s motion to transfer the 
plaintiff’s case, pursuant to this section, from 
the county in which the plaintiff had a place of 
business to the county in which it had its 
principle office. Centura Bank v. Miller, 138 
N.C. App. 679, 532 S.E.2d 246 (2000). 
Removal Held Improper. — Under § 1A-1, 

Rule 15(c), when an amended complaint is filed 
as a matter of right before any responsive 
pleading is filed by the original defendant, and 
the original complaint gave notice of the trans- 
actions or occurrences referred to in the 
amended complaint, the claims asserted in the 
amended complaint are deemed to have been 
interposed at the time the claim in the original 
pleading was interposed. Thus, since corporate 
defendant was a resident of Wake County for 
venue purposes, because it had a place of busi- 
ness there, and was deemed to have been a 
defendant in the action at its commencement 
by operation of § 1A-1, Rule 15(c), though not 
added until later, venue there was not im- 
proper, and order of removal was erroneous. 
Oak Manor, Inc. v. Neil Realty Co., 88 N.C. App. 
402, 363 S.E.2d 382, cert. denied, 322 N.C. 482, 
370 S.E.2d 226 (1988). 
Motion for Removal Properly Denied. — 

Where judgment was rendered against the es- 
tate of plaintiff’s deceased guardian for money 
due the guardianship estate, and after reaching 
his majority plaintiff instituted an action alleg- 
ing that defendant as executrix of the deceased 
guardian had paid over to herself, as sole devi- 
see and legatee, money sufficient to discharge 
plaintiff’s claim, the action was not against 
defendant as executrix but against her individ- 
ually on a liability imposed upon her as legatee 
and devisee, and defendant’s motion to remove 
from the county of plaintiff’s residence to the 
county in which she qualified as executrix was 
properly denied. Rose v. Patterson, 218 N.C. 
212, 10 S.E.2d 678 (1940). 

In an action on a judgment of another state, 
plaintiff’s attachment of lands of defendant 
situated in a county of this State was rendered 
immaterial by defendant’s general appearance. 
The court found that both parties were nonres- 
idents. Hence, plaintiff was entitled to main- 

§ 1-83. Change of venue. 
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tain the action in any court of this State that 
she might designate, and the defendant’s mo- 
tion to remove to the county in which the real 
estate attached was situated and of which he 
asserted he was a resident was properly denied. 
Clement v. Clement, 216 N.C. 240, 4 S.E.2d 434 
(1939). 
An order granting a motion for a change 

of venue is interlocutory and not immedi- 
ately appealable. Kennon v. Kennon, 72 N.C. 
App. 161, 323 S.E.2d 741 (1984). 
Applied in Carolina Mtg. Co. v. Long, 205 

N.C. 533, 172 S.E. 209 (1934); Atlantic Coast 
Line R.R. v. Thrower, 213 N.C. 637, 197 S.E. 
197 (1938); Brendle v. Stafford, 246 N.C. 218, 
97 S.E.2d 843 (1957); Barker v. Hicks, 12 N.C. 
App. 407, 183 S.E.2d 431 (1971); Poteat v. 
Southern Ry., 33 N.C. App. 220, 234 S.E.2d 447 
(1977). 
Quoted in Gardner v. Gardner, 43 N.C. App. 

678, 260 S.E.2d 116 (1979). 
Stated in Lawson v. Langley, 211 N.C. 526, 

191 S.E. 229 (1937); Mitchell v. Jones, 272 N.C. 
499, 158 S.E.2d 706 (1968); Holland v. Gryder, 

54 N.C. App. 490, 283 S.E.2d 792 (1981); 
Stewart v. Southeastern Regional Med. Ctr., 
142 N.C. App. 456, 543 S.E.2d 517 (2001), 
review denied, 353 N.C. 7338, 552 S.E.2d 169 
(2001). 

Cited in McCue v. Times-News Co., 199 N.C. 
802, 156 S.E. 129 (1930); Howard v. Queen City 
Coach Co., 212 N.C. 201, 193 S.E. 138 (1937); 
Lee v. Poston, 233 N.C. 546, 64 S.E.2d 835 
(1951); Crain & Denbo, Inc. v. Harris & Harris 
Constr. Co., 250 N.C. 106, 108 S.E.2d 122 
(1959); Aetna Cas. & Sur. Co. v. Petroleum 
Transit Co., 266 N.C. 756, 147 S.E.2d 229 
(1966); Doss v. Nowell, 268 N.C. 289, 150 S.E.2d 
394 (1966); Jewel Box Stores Corp. v. Morrow, 
272 N.C. 659, 158 S.E.2d 840 (1968); Clarke v. 
Clarke, 15 N.C. App. 576, 190 S.E.2d 390 
(1972); First Union Nat’! Bank v. Northwestern 
Bank, 18 N.C. App. 118, 196 S.E.2d 38 (1973); 
Swift & Co. v. Dan-Cleve Corp., 26 N.C. App. 
494, 216 S.H.2d 464 (1975); Miller v. Miller, 38 
N.C. App. 95, 247 S.E.2d 278 (1978); 
Harrington Mfg. Co. v. Powell Mfg. Co., 44 N.C. 
App. 347, 260 S.E.2d 814 (1979); Gardner v. 
Gardner, 300 N.C. 715, 268 S.E.2d 468 (1980); 
Vinson v. Wallace, 96 N.C. App. 372, 385 S.E.2d 
810 (1989); Locklear v. Nixon, 129 N.C. App. 
105, 497 S.E.2d 310 (1998). 

If the county designated for that purpose in the summons and complaint is 
not the proper one, the action may, however, be tried therein, unless the 
defendant, before the time of answering expires, demands in writing that the 
trial be conducted in the proper county, and the place of trial is thereupon 
changed by consent of parties, or by order of the court. 

The court may change the place of trial in the following cases: 
(1) When the county designated for that purpose is not the proper one. 

256 



§1-83 ART. 7. VENUE §1-83 

(2) When the convenience of witnesses and the ends of justice would be 
promoted by the change. 

(3) When the judge has, at any time, been interested as party or counsel. 
(4) When motion is made by the plaintiff and the action is for divorce and 

the defendant has not been personally served with summons. (R.C., c. 
Shapes lvel LO, CC ste oo, LorTu-1 C20" Coders. LoD; Rey... & 420; 
C.S., s. 470; 1945, c. 141.) 

Cross References. — As to time and man- 
ner of pleading defense of improper venue, see 
§ 1A-1, Rule 12. 
Legal Periodicals. — For case law survey 

on venue, see 41 N.C.L. Rev. 525 (1963). 

For survey of 1980 law on civil procedure, see 
59 N.C.L. Rev. 1067 (1981). 

CASE NOTES 

I. In General. 
II. Where County Designated Is Not Proper. 

III. Where Convenience of Witnesses and Ends of Justice Would Be Promoted. 

IV. Application for Removal. 

I. IN GENERAL. 

This Section Is All Inclusive. — This sec- 
tion indiscriminately embraces all the previ- 
ously enumerated actions of this Subchapter, 
both those for the recovery of real estate, which 
under the former system of pleading were 
called local actions, as well as those which were 
transitory or personal actions; all are embraced 
in the sweeping enactment. Lafoon v. Shearin, 
91 N.C. 370 (1884). 
Construction with § 1A-1, Rule 12(b)(3). 

— Defendant’s motion for change of venue 
properly was filed after the answer was filed 
because, although motions for change of venue 
based on improper venue, pursuant to section 
1A-1, Rule 12(b)(3), must be filed prior to or 
with the answer, motions for change of venue 
based on the convenience of witnesses, pursu- 
ant to subsection (2) of this section, must be 
filed after the answer is filed, and defendant’s 
motion was based on the convenience of the 
witnesses. McCullough v. Branch Banking & 
Trust Co., 136 N.C. App. 340, 524 S.E.2d 569 
(2000). ; 
The word “venue,” as used in this section, 

means place of trial, the place or county where 
the trial of a cause is to be held. The authority 
thus vested in the superior court judge to 
remove a cause instituted in a county which is 
not the proper one, as provided by the statute 
fixing the venue of actions, is the power to 
change the place of trial. The trial, nonetheless, 
is to be had in the same court which ordered its 
removal, i.e.,; the superior court. Lovegrove v. 
Lovegrove, 237 N.C. 307, 74 S.E.2d 723 (1953). 
Venue is not jurisdictional, but is only 

ground for removal to the proper county 
upon a timely objection made in the proper 
manner. Nello L. Teer Co. v. Hitchcock Corp., 
235 N.C. 741, 71 S.E.2d 54 (1952); Casstevens 

v. Wilkes Tel. Membership Corp., 254 N.C. 746, 
120 S.E.2d 94 (1961); Swift & Co. v. Dan-Cleve 
Corp., 26 N.C. App. 494, 216 S.E.2d 464 (1975); 
Miller v. Miller, 38 N.C. App. 95, 247 S.E.2d 278 
(1978). 
Where an action is brought in the wrong 

county, defendant is not entitled to abatement 
or dismissal, since venue is not jurisdictional, 
but is entitled only to removal to the proper 
county if motion therefor is made in apt time, 
since otherwise the question of venue is waived. 
Davis v. Davis, 179 N.C. 185, 102 S.E. 270 
(1920); Wiggins v. Finch, 232 N.C. 391, 61 
S.E.2d 72 (1950). 
When an action is instituted in the wrong 

county, the superior court should, upon apt 
motion, remove the action, not dismiss it. Coats 

v. Sampson County Mem. Hosp., 264 N.C. 332, 
141 S.E.2d 490 (1965). 
And venue may be waived because it is not 

jurisdictional, and is available to the objecting 
party by motion in the cause. Shaffer v. Morris 
Bank, 201 N.C. 415, 160 S.E. 481 (1931). 

Venue cannot be jurisdiction and it may al- 
ways be waived. Clark v. Carolina Homes, Inc., 
189 N.C. 708, 128 S.E. 20 (1925). See also, 
Wynne v. Conrad, 220 N.C. 355, 17 S.E.2d 514 
(1941). 

Sections 1-76 through 1-83 relate to venue, 
not jurisdiction, and an objection to the wrong 
venue is waived if not made in apt time. Collyer 
v. Bell, 12 N.C. App. 653, 184 S.E.2d 414 (1971). 
By Any Party, Including the Govern- 

ment. — Venue, not being jurisdictional, may 
be waived by any party, including the govern- 
ment. Nello L. Teer Co. v. Hitchcock Corp., 235 
N.C. 741, 71 S.E.2d 54 (1952). 
By Failure to Comply with Require- 

ments of Section. — The matter of venue is 
not jurisdictional in the first instance, and the 
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defendant will lose his right to have an action 
against him removed from an improper to the 
proper county by failing to comply with the 
requirements of this section that before the 
expiration of the time for filing his answer he 
must demand in writing that the trial be con- 
ducted in the proper county. Roberts v. Moore, 
185 N.C. 254, 116 S.E. 728 (1923). 
Venue may be waived unless the defendant, 

before the time of answering expires, demands 
in writing that the trial be conducted in the 
proper county. Swift & Co. v. Dan-Cleve Corp., 
26 N.C. App. 494, 216 S.E.2d 464 (1975). 
A defendant’s failure to press his motion to 

remove has been found to be a waiver. Miller v. 
Miller, 38 N.C. App. 95, 247 S.E.2d 278 (1978). 

Waiver occurs when motion was neither 
“made in writing” nor “before the time of an- 
swering expired.” McMinn v. Hamilton, 77 N.C. 
300 (1819); Lafoon v. Shearin, 91 N.C. 370 
(1884) (which was an action of ejectment); Mor- 

gan v. First Nat’ Bank, 93 N.C. 352 (1885), 
aff'd; 1382 U.S. 141, 10S. Ct. 37, 33 L. Ed. 282 
(1889); Granville County Bd. of Educ. v. State 
Bd. of Educ., 106 N.C. 81, 10 S.E. 1002 (1890); 
Baruch v. Long, 117 N.C. 509, 23 S.E. 447 

(1895); Lucas v. Carolina Cent. Ry., 121 N.C. 
506, 28 S.E. 265 (1897), modified on rehearing, 
122 N.C. 937, 29 S.E. 414 (1898). 
Where the county designated for the purpose 

of summons and complaint is not the proper 
one, the action may nevertheless be tried 
therein unless the defendant, before the time 
for answering expires, demands in writing that 
the trial be conducted in the proper county and 
the place of trial is thereupon changed by 
consent of the parties or by order of the court. 
Nelms v. Nelms, 250 N.C. 237, 108 S.E.2d 529 

(1959). 
Waiver May Be Express or Implied. — 

Since venue is not jurisdictional it may be 
waived by express or implied consent. Miller v. 
Miller, 38 N.C. App. 95, 247 S.E.2d 278 (1978). 

Filing Answer to Merits as Waiver of 
Venue Defense. — The defendant who files a 
formal answer to the merits within the time 
allowed thereby waives his privilege of amend- 
ment. Trustees of Catawba College v. Fetzer, 
162 N.Cy 245, 78. S.E./152 (1913); Stevens 
Lumber Co. v. Arnold, 179 N.C. 269, 102 S.E. 
409 (1920); Nello L. Teer Co. v. Hitchcock Corp., 
235 N.C. 741, 71 S.E.2d 54 (1952). 
Withdrawing Answer. — Where answer 

has been filed and withdrawn for the purpose of 
the motion to remove at the proper term, the 
right to remove will be taken as waived. Trust- 
ees of Catawba College v. Fetzer, 162 N.C. 245, 
78 S.E.-152 (1913). 
An agreement between counsel for time 

to file answer is an acceptance of jurisdiction 
and a waiver of any right to remove. Garrett v. 
Bear, 144 N.C. 23, 56 S.E. 479 (1907); Nello L. 
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Teer Co. v. Hitchcock Corp., 235 N.C. 741, 71 
S.E.2d 54 (1952). 
Accepting Continuances. — A defendant 

who has moved to transfer a cause to another 
county waives his right to the same by accept- 
ing continuances from time to time. Oettinger v. 
Hill Live Stock Co., 170 N.C. 152, 86 S.E. 957 
(1915). 
Demand for change of venue must be 

made by defendant. Nello L. Teer Co. v. 
Hitchcock Corp., 235 N.C. 741, 71 S.E.2d 54 

(1952). 
And Not by Plaintiff. — By adding subdi- 

vision (4) to this section, the legislature con- 
strued the existing statute as not giving a 
plaintiff the right to have an action voluntarily 
instituted by him in an improper county re- 
moved to one of proper venue. Nello L. Teer Co. 
v. Hitchcock Corp., 235 N.C. 741, 71 S.E.2d 54 
(1952). 
Motion by Plaintiff to Remove Cause 

Back to Original County. — The fact that a 
motion for change of venue is allowed as a 
matter of right does not preclude plaintiff from 
thereafter moving that the cause be removed 
back to the original county for the convenience 
of witnesses and the promotion of the ends of 
justice. Wiggins v. Finch, 232 N.C. 391, 61 
S.E.2d 72 (1950). 

Institution of Action Under § 1-78 Does 
Not Prevent Motion for Change. — Where 
the plaintiff under § 1-78 is bound to institute 
the action in the county in which defendant 
gave bond, his act in so doing cannot be im- 
puted to him as a voluntary choice of venue, so 
as to prevent the lodging of a motion under this 
section. Pushman v. Dameron, 208 N.C. 336, 
180 S.E. 578 (1935). 
Power of Court Limited After Proper 

Motion for Change of Venue. — Where a 
motion asserting improper venue is made in 
writing and in apt time, the question of removal 
becomes a matter of substantial right, and the 
court of original venue is without power to 
proceed further in essential matters until the 
right of removal is considered and passed upon. 
Little v. Little, 12 N.C. App. 353, 183 S.E.2d 278 
(1971). 

In the absence of waiver or consent of the 
parties, express or implied, when a motion for 
change of venue as a matter of right has been 
properly made in apt time, the court is in error 
thereafter to enter any order affecting the 
rights of the parties, save the order of removal. 
Little v. Little, 12 N.C. App. 353, 183 S.E.2d 278 
(1971). 
But Additional Change Is Not Precluded 

by Right to Have Case Moved. — The fact 
that defendant is entitled under § 1-77 to have 
this case moved to a certain county does not 
preclude the court from changing the venue 
from that county to another county, in the 
exercise of sound discretion, for the conve- 
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nience of witnesses and the promotion of the 
ends of justice, upon motion properly made 
under this section. King v. Buck, 21 N.C. App. 
221, 203 S.E.2d 643 (1974). 

Trial Court Free to Believe or Disbelieve 
Affidavits. — The trial court, in ruling upon a 
motion for change of venue, is entirely free to 
either believe or disbelieve affidavits, without 
regard to whether they have been controverted 
by evidence introduced by the opposing party. 
Godley Constr. Co. v. McDaniel, 40 N.C. App. 
605, 253 S.E.2d 359 (1979). 

This section allows removal to a 
nonadjoining county. Patrick v. Hurdle, 6 
N.C. App. 51, 169 S.E.2d 239 (1969). 

Trial court did not abuse its discretion 
by denying defendant’s motion for change 
of venue for convenience in action brought by 
developer of a marina. Roanoke Properties v. 
Spruill Oil Co., 110 N.C. App. 448, 429 S.E.2d 
752 (1993). 
An action for wrongful conversion of 

severed timber is not removable as a matter 
of right to the county in which the land from 
which the trees were severed is situated. Fore- 
man-Blades Lumber Co. v. Tunis Heading & 
Stave Co., 196 N.C. 38, 144 S.E. 297 (1928). 
An order granting a motion for a change 

of venue is interlocutory and not immedi- 
ately appealable. Kennon v. Kennon, 72 N.C. 
App. 161, 323 S.E.2d 741 (1984). 

Trial court did not err in granting defen- 
dant’s motion for change of venue pursuant 
to §§ 1-83 and 1-76.1 in action for deficiencies 
resulting from foreclosure sales personal prop- 
erty. First S. Sav. Bank v. Tuton, 114 N.C. App. 
805, 443 S.E.2d 345, cert. denied, 338 N.C. 309, 
452 S.E.2d 309 (1994). 
Duty to Remove Not Discretionary Once 

Defendant Correctly Disputes Venue. — 
Denial of defendant city’s motion to remove 
case to the county where the cause arose was 
erroneous, because an action against a munic- 
ipality is an action against “a public officer” 
pursuant to § 1-77, and, when the initial venue 
is not proper, the court’s duty to remove the 
case to the proper venue, pursuant to this 
section, is not discretionary; once defendant 
timely moved to have the action removed, pur- 
suant to this section, the court was required to 
change the county of proper venue. Thompson 
v. Norfolk S. Ry., 140 N.C. App. 115, 535 S.E.2d 
397 (2000). 
Discretion Regarding Whether to Trans- 

fer or Not. — The trial court committed no 
gross improprieties by denying the plaintiff’s 
motion to transfer venue for convenience of 
witnesses and to promote the ends of justice 
where venue was proper under § 1-82; such 

transfer is purely a matter of the court’s discre- 
tion. Centura Bank v. Miller, 138 N.C. App. 679, 
532 S.E.2d 246 (2000). 
Applied in Davis v. Singleton, 256 N.C. 596, 
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124 S.E.2d 563 (1962); Slater v. Lovick, 257 
N.C. 619, 127 S.E.2d 273 (1962); Barker v. 
Hicks, 12 N.C. App. 407, 183 S.E.2d 431 (1971); 
Shaw v. Stiles, 18 N.C. App. 173, 185 S.E.2d 
268 (1971); Gardner v. Gardner, 43 N.C. App. 
678, 260 S.E.2d 116 (1979). 
Quoted in Snow v. Yates, 99 N.C. App. 317, 

392 S.E.2d 767 (1990). 
Stated in Lawson v. Langley, 211 N.C. 526, 

191 S.E. 229 (19387); State Auto Ins. Cos. v. 
McClamroch, 129 N.C. App. 214, 497 S.E.2d 
439 (1998). 

Cited in Riley v. Pelletier, 1384 N.C. 316, 46 
S.E. 734 (1904); Garrett v. Bear, 144 N.C. 23, 56 
S.E. 479 (1907); Oettinger v. Hill Live Stock 
Co., 170 N.C. 152, 86 S.E. 957 (1915); Ludwick 
v. Uwarra Mining Co., 171 N.C. 60, 87 S.E. 949 
(1916); Southern Cotton Oil Co. v. Grimes, 183 
N.C. 97, 112 S.E. 598 (1922); Roberts v. Moore, 
185 N.C. 254, 116 S.E. 728 (1923); Murchison 
Nat Bank v. Broadhurst, 197 N.C. 365, 148 
S.E. 452 (1929); Miller v. Miller, 205 N.C. 753, 
172 S.E. 493 (1934); Bohannon v. Wachovia 
Bank & Trust Co., 210 N.C. 679, 188 S.E. 390 
(1936); Cox v. Oakdale Cotton Mills, Inc., 211 
N.C. 473, 190 S.E. 750 (1937); Howard v. Queen 
City Coach Co., 212 N.C. 201, 193 S.E. 138 
(1937); Guilford County v. Estates Admin., Inc., 
212 N.C. 653, 194 S.E. 295 (1937); Atlantic 
Coast Line R.R. v. Thrower, 213 N.C. 637, 197 
S.E. 197 (1938); Boney v. Parker, 227 N.C. 350, 
42 §8.E.2d 222 (1947); Doss v. Nowell, 268 N.C. 
289, 150 S.E.2d 394 (1966); Thompson v. 
Horrell, 272 N.C. 508, 158 S.E.2d 633 (1968); 
Owens v. Boling, 274 N.C. 374, 163 S.E.2d 396 
(1968); Smith v. State, 289 N.C. 303, 222 S.E.2d 
412 (1976); Gardner v. Gardner, 294 N.C. 172, 
240 S.E.2d 399 (1978); Gardner v. Gardner, 300 
N.C. 715, 268 S.E.2d 468 (1980); Atkins v. 
Nash, 61 N.C. App. 488, 300 S.E.2d 880 (1983); 
DesMarais v. Dimmette, 70 N.C. App. 134, 318 
S.E.2d 887 (1984); Humprey v. Sinnott, 84 N.C. 
App. 263, 352 S.E.2d 443 (1987); York v. North- 
ern Hosp. Dist., 88 N.C. App. 188, 362 S.E.2d 
859 (1987); Pierce v. Associated Rest & Nursing 
Care, Inc., 90 N.C. App. 210, 368 S.E.2d 41 
(1988); Travelers Indem. Co. v. Marshburn, 91 
N.C. App. 271, 371 S.E.2d 310 (1988); Neil 
Realty Co. v. Medical Care, Inc., 110 N.C. App. 
125, 4381 S.E.2d 225 (1993); United Servs. Auto. 
Ass’n v. Simpson, 126 N.C. App. 393, 485 S.E.2d 
337 (1997). 

Ii. WHERE COUNTY DESIG- 
NATED IS NOT 

PROPER. 

Construction of “May” in Subdivision 
(1). — The provision in this section that the 
court “may change” the place of trial when the 
county designated is not the proper one has 
been interpreted to mean “must change.” Nello 
L. Teer Co. v. Hitchcock Corp., 235 N.C. 741, 71 
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S.E.2d 54 (1952); Miller v. Miller, 38 N.C. App. 
95, 247 S.E.2d 278 (1978). 

The question of removal, when the action is 
not brought in the proper county, is not one of 
discretion; rather, “may, in this connection,” 
means shall or must, as it is construed in every 
act imposing a duty. Pelletier v. Saunders, 67 
N.C. 261 (1872); Jones v. Town of Statesville, 97 

N.C. 86, 2 S.E. 346 (1887); Falls of Neuse Mfg. 
Co. v. Brower, 105 N.C. 440, 11 S.E. 313 (1890). 
See also, Lewis v. Sanger, 216 N.C. 724, 6 
S.E.2d 494 (1940). 
The trial court has no discretion in or- 

dering a change of venue if demand is 
properly made and it appears that the action 
has been brought in the wrong county. Nello L. 
Teer Co. v. Hitchcock Corp., 235 N.C. 741, 71 
S.E.2d 54 (1952); Mitchell v. Jones, 272 N.C. 
499, 158 S.E.2d 706 (1968); Swift & Co. v. 
Dan-Cleve Corp., 26 N.C. App. 494, 216 S.E.2d 
464 (1975); Miller v. Miller, 38 N.C. App. 95, 247 
S.E.2d 278 (1978). 
When the venue where the action was filed is 

not the proper one, the trial court does not have 
discretion, but must upon a timely motion and 
upon appropriate findings transfer the case to 
the proper venue. Cheek v. Higgins, 76 N.C. 
App. 151, 331 S.E,2d 712 (1985). 
And an appeal lies from an order deny- 

ing a motion for removal of a case to the 
proper county for trial. Falls of Neuse Mfg. Co. 
v. Brower, 105 N.C. 440, 11 S.E. 3138 (1890); 
Connor v. Dillard, 129 N.C. 50, 39 S.E. 641 
(1901); Brown v. Cogdell, 1386 N.C. 32, 48 S.E. 
515 (1904); Perry v. Seaboard Air Line Ry., 153 
N.C. 117, 153 N.C. 1117, 68 S.E. 1060, 68 S.E. 
1060 (1910); Richmond Cedar Works v. J.L. 
Roper Lumber Co., 161 N.C. 603, 77 S.E. 770 
(1913); Nello L. Teer Co. v. Hitchcock Corp., 235 
N.C. 741, 71 S.E.2d 54 (1952). 
Such Appeal Is Not Premature. — An 

appeal from the refusal of the superior court 
judge to remove a case to the proper county is 
not premature. Dixon v. Haar, 158 N.C. 341, 74 
S.E. 1 (1912); Coats v. Sampson County Mem. 
Hosp., 264 N.C. 332, 141 S.E.2d 490 (1965). 

Costs of Transporting Witnesses of Ad- 
verse Party. — While in the exercise of its 
discretionary power to remove a cause for the 
convenience of witnesses and to promote the 
ends of justice, the trial judge has no authority 
to impose upon movant an obligation for which 
he is not legally liable, the court may incorpo- 
rate in the order of removal, with movant’s 
consent, a provision that movant pay the rea- 
sonable costs of transporting the witnesses of 
the adverse party when the court is of the 
opinion that removal, even though required for 
the convenience of witnesses, would not pro- 
mote the ends of justice unless movant should 
pay such expense. Nichols v. Goldston, 231 N.C. 
581, 58 S.E.2d 348 (1950). 

Stock certificates, while tangible personal 
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property, are merely tangible evidence, or sym- 
bols, of the shares they represent, and are not 
the kind of personal property which would 
require a change of venue under § 1-76(4) and 
subdivision (1). Smith v. Mariner, 77 N.C. App. 
589, 335 S.E.2d 530 (1985), cert. denied, 315 
N.C. 590, 341 S.E.2d 29 (1986). 

Ill. WHERE CONVENIENCE OF 
WITNESSES AND ENDS OF 

JUSTICE WOULD 
BE PROMOTED. 

Motion Is Addressed to Discretion of 
Court. — A motion to remove when the conve- 
nience of witnesses and the ends of justice 
would be promoted is addressed to the sound 
discretion of the trial judge. Belding v. Archer, 
131 N.C. 287, 42 S.E. 800 (1902), petition for 
rehearing dismissed, 1382 N.C. 1151, 45 S.E. 
1036 (1903); Eames v. Armstrong, 136 N.C. 392, 
48 S.E. 769 (1904); Oettinger v. Hill Live Stock 
Co., 170 N.C. 152, 86 S.E. 957 (1915); Patrick v. 
Hurdle, 6 N.C. App. 51, 169 S.E.2d 239 (1969). 
See also, Garrett v. Baar, 144 N.C. 23, 56 S.E. 
479 (1907); Craven v. Munger, 170 N.C. 424, 87 
S.E. 216 (1915); Byrd v. Carolina Spruce Co., 
170 N.C. 429, 87 S.E. 241 (1915); Ludwick v. 
Uwarra Mining Co., 171 N.C. 60, 87 S.E. 949 
(1916); Perry v. Perry, 172 N.C. 62, 89 S.E. 999 
(1916); Causey v. Morris, 195 N.C. 532, 142 S.E. 
783 (1928); Western Carolina Power Co. v. 
Klutz, 196 N.C. 358, 145 S.E. 681 (1928); Farm- 
ers Coop. Exch. v. Trull, 255 N.C. 202, 120 
S.E.2d 438 (1961). 
When the trial court finds that the conve- 

nience of witnesses and the ends of justice 
would be promoted by a change of venue, sub- 
division (2) of this section permits, but does not 
require, the trial court in its discretion to order 
such a change of venue. Godley Constr. Co. v. 
McDaniel, 40 N.C. App. 605, 253 S.E.2d 359 
(1979). 
A decision to change venue to promote the 

convenience of witnesses and ends of justice is 
addressed to the sound discretion of the trial 
judge and will not be overturned unless there is 
a showing of abuse. State v. Morrell, 108 N.C. 
App. 465, 424 S.E.2d 147, appeal dismissed, 
333 N.C. 463, 427 S.E.2d 626 (1998). 
And Is Not Reviewable Absent Abuse. — 

A motion for change of venue for the conve- 
nience of witnesses and to promote the ends of 
justice is addressed to the sound discretion of 
the trial judge, and his action thereon is not 
reviewable on appeal unless an abuse of discre- 
tion is shown. Phillips v. Currie Mills, Inc., 24 

N.C. App. 143, 209 S.E.2d 886 (1974). See also, 
Craven v. Munger, 170 N.C. 424, 87 S.E. 216 
(1915); Ludwick v. Uwarra Mining Co., 171 
N.C. 60, 87 S.E. 949 (1916); Grimes v. Fulton, 

197 N.C. 84, 147 S.E. 680 (1929). 
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Motion for change of venue pursuant to sub- 
division (2) of this section to promote the con- 
venience of witnesses and the ends of justice 
presents a question of venue and not jurisdic- 
tion. Rulings on such questions are within the 
sound discretion of the trial court and are not 
subject to reversal except for manifest abuse of 
such discretion. Godley Constr. Co. v. 
McDaniel, 40 N.C. App. 605, 253 S.E.2d 359 
(1979); Smith v. Mariner, 77 N.C. App. 589, 335 
S.E.2d 530 (1985), cert. denied, Angell v. City of 
Raleigh, 267 N.C. 387, 148 S.E.2d 233 (1966). 
When Refusal to Remove Will Constitute 

Abuse of Discretion. — The trial court does 
not manifestly abuse its discretion in refusing 
to change the venue for trial of an action 
pursuant to subdivision (2) of this section un- 
less it appears from the matters and things in 
evidence before the trial court that the ends of 
justice will not merely be promoted by, but in 
addition demand, the change of venue or that 
failure to grant the change of venue will deny 
the movant a fair trial. Godley Constr. Co. v. 
McDaniel, 40 N.C. App. 605, 253 S.E.2d 359 
(1979); Holland v. Gryder, 54 N.C. App. 490, 283 
S.E.2d 792 (1981); Smith v. Mariner, 77 N.C. 
App. 589, 335 S.E.2d 530 (1985), cert. denied, 
Gaston Bd. of Realtors, Inc. v. Harrison, 311 
N.C. 230, 316 S.E.2d 59 (1984). 
Motions by Different Defendants. — The 

trial court is necessarily required to exercise 
discretion in choosing between two motions to 
remove by two different defendants in the same 
case. Chow v. Crowell, 15 N.C. App. 733, 190 
S.E.2d 647 (1972). 
For case dismissing appeal from inter- 

locutory order denying defendant’s mo- 
tion for a change of venue pursuant to subdi- 
vision (2) of this section, see Furches v. Moore, 
48 N.C. App. 4380, 269 S.E.2d 635 (1980). 

IV. APPLICATION FOR REMOVAL. 

Demand to Be Made Before Time to An- 
swer Expires. — This section is explicit and 
the cases are uniform in holding that the de- 
mand to remove to the proper county must be 
made before the time for answering expires. 
See Lafoon v. Shearin, 91 N.C. 370 (1884); Riley 
v. Pelletier, 1384 N.C. 316, 46 S.E. 734 (1904); 
Garrett v. Bear, 144 N.C. 23, 56S.E. 479 (1907); 
Calcagno v. Overby, 217 N.C. 323, 7 S.E.2d 557 
(1940); Nello L. Teer Co. v. Hitchcock Corp., 235 
N.C. 741, 71 S.E.2d 54 (1952). 
And Before Answering to Merits. — The 

objection must be taken not only “before the 
time of answering expires,” as required by this 
section, but it must also be taken in limine and 

before answering to the merits. Granville 
County Bd. of Educ. v. State Bd. of Educ., 106 
N.C. 81, 10 S.E. 1002 (1890); Shaver v. Huntley, 
107 N.C. 623, 12 S.E. 316 (1890). See also, 
Farmers’ State Alliance v. Murrell, 119 N.C. 
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124, 25 S.E. 785 (1896); Richmond Cedar Works 

v. J.L. Roper Lumber Co., 161 N.C. 603, 77 S.E. 
770 (1913). 

A motion for removal made before the time 
for the filing of an answer to the complaint has 
expired is made in apt time. Carolina Mtg. Co. 
v. Long, 205 N.C. 533, 172 S.E. 209 (1934); 
Nello L. Teer Co. v. Hitchcock Corp., 235 N.C. 
741, 71 S.E.2d 54 (1952); Rose’s Stores, Inc. v. 
Tarrytown Center, Inc., 270 N.C. 201, 154 
S.E.2d 320 (1967). 

The defendant who files answer to the merits 
before raising his objection to venue, waives the 
right. Cheek v. Higgins, 76 N.C. App. 151, 331 
S.E.2d 712 (1985). 

But the defense of improper venue may 
be raised in the answer if no pre-answer 
motions have been made. Swift & Co. v. 
Dan-Cleve Corp., 26 N.C. App. 494, 216 S.E.2d 
464 (1975). 

And Discretionary Motions May Be 
Raised at Any Time. — Motions for removal, 
which may be allowed or disallowed, in the 
discretion of the court, should be made before 
the judge, at any time during a term of the 
court. Howard v. Hinson, 191 N.C. 366, 131S.E. 
748 (1926); Causey v. Morris, 195 N.C. 532, 142 

S.E. 783 (1928). 

If a motion is based on subdivision (2) of this 
section, i.e., when the convenience of witnesses 
and the ends of justice demand, the motion may 
be made at any time in the progress of the 
cause. Riley v. Pelletier, 134 N.C. 316, 46 S.E. 
734 (1904). 

Subdivision (2) Motion Not Entertained 
Until Answer Is Filed. — The court has no 
authority to entertain a motion under subdivi- 
sion (2) of this section until an answer has been 
filed. Poteat v. Southern Ry., 33 N.C. App. 220, 
234 S.E.2d 447 (1977). 

Unlike motions for change of venue based 
upon allegations of improper venue, which 
must be made a part of the answer or filed as 
separate motions prior to answering, motions 
for change of venue made pursuant to subdivi- 
sion (2) of this section are properly made only 
after an answer has been filed. Godley Constr. 
Co. v. McDaniel, 40 N.C. App. 605, 253 S.E.2d 
359 (1979). 
Where defendant’s counterclaim is the 

only claim left to be adjudicated, defendant is 
not entitled under this section to a change of 
venue as a matter of right from the county of 
plaintiff’s residence to the county of defendant’s 
residence, since the county of plaintiff’s resi- 
dence is a proper venue under § 1-82. 
Harrington Mfg. Co. v. Powell Mfg. Co., 44 N.C. 
App. 347, 260 S.E.2d 814 (1979). 
The demand must be in writing. Nello L. 

Teer Co. v. Hitchcock Corp., 235 N.C. 741, 71 
S.E.2d 54 (1952). 
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But Motion Need Not Be Verified. — 
Nothing in the Rules of Civil Procedure re- 
quires that motion for removal be verified. 
Swift & Co. v. Dan-Cleve Corp., 26 N.C. App. 
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If the motion in writing is not made 
within the time prescribed by statute, de- 
fendant waives his right to object to venue. 
Cheek v. Higgins, 76 N.C. App. 151, 331 S.E.2d 

494, 216 S.E.2d 464 (1975). 712 (1985). 

§ 1-84. Removal for fair trial. 

In all civil actions in the superior and district courts, when it is suggested on 
oath or affirmation on behalf of the plaintiff or defendant, that there are 
probable grounds to believe that a fair and impartial trial cannot be obtained 
in the county in which the action is pending, the judge may order a copy of the 
record of the action removed for trial to any adjacent county, if he is of the 
opinion that a fair trial cannot be had in said county, after hearing all the 
testimony offered on either side by oral evidence or affidavits. (1806, c. 693, s. 
12, PR.; 1879, s. 45; Code, s. 196; 1899, cc. 104, 508; Rev., s. 426; 1917, c. 44; 
C.S3, s. 471; 1957, c..601; 1969;.¢..44, slp 1971>.c: 268)'s.25, 1947, e2 3 

Cross References. — As to removal of ac- 
tion under Chapter 50 for alimony or divorce, 
see § 50-3. 

CASE NOTES 

Motion Addressed to Discretion of Trial 
Court. — A motion for change of venue or, in 
the alternative, that a jury be summoned from 
another county, on the ground that a fair and 
impartial trial cannot be obtained in the county 
in which the action is pending, is addressed to 
the sound discretion of the trial court. Everett 
v. Town of Robersonville, 8 N.C. App. 219, 174 
S.E.2d 116 (1970). 
A motion to remove for prejudice under this 

section is addressed to the sound discretion of 
the trial judge. Patrick v. Hurdle, 6 N.C. App. 
51, 169 S.E.2d 239 (1969). 
Change of venue on ground of local prejudice 

is addressed to the discretion of the trial judge. 
Stroud v. United States, 251 U.S. 15, 40 S. Ct. 
50, 64 L. Ed. 103 (1919), rehearing denied, 251 

U.S. 380, 40 S. Ct. 176, 64 L. Ed. 317 (1920). 
Exercise of Discretion on Renewed Mo- 

tion in Light of Changed Situation. — Ona 
motion for change of venue the court must 
exercise its discretion in the light of the situa- 
tion existing when the decision is made. Should 
some significant change occur thereafter, it 
may become necessary, in the interest of assur- 
ing a fair trial, that the trial court be called 
upon again to exercise its discretion. In such 
case the court’s discretion should be exercised 
in the light of the changed situation, and there 
is nothing in this section or in the rule which 
limits the power of one superior court judge to 
reverse a judgment of another which prevents 
this being done. Everett v. Town of 
Robersonville, 8 N.C. App. 219, 174 S.E.2d 116 
(1970). 

Inherent Power of Trial Judge to Order 
Removal Ex Mero Motu. — In addition to the 
express statutory authority granted in this sec- 
tion, the judge of the superior court has the 
inherent discretionary power to order a change 
of venue ex mero motu when, because of exist- 
ing circumstances, a fair and impartial trial 
cannot be had in the county in which the action 
is pending. Everett v. Town of Robersonville, 8 
N.C. App. 219, 174 S.E.2d 116 (1970). 

The fact that plaintiffs filed and later re- 
newed a motion to remove would not compel the 
court to proceed only under the statutory au- 
thority and to forego exercise of its inherent 
judicial power. Everett v. Town of 
Robersonville, 8 N.C. App. 219, 174 S.E.2d 116 
(1970). 
Review of Trial Court’s Ruling. — Where 

facts are set forth in the affidavit, their suffi- 
ciency rests in the discretion of the judge and 
his decision upon them is final; but where no 
facts are stated in the affidavit as grounds for 
removal, the ruling of the trial court may be 
reviewed on appeal. Phillips v. Lentz, 83 N.C. 
240 (1880); Gilliken v. Norcom, 193 N.C. 352, 
137 S.E. 186 (1927); Patrick v. Hurdle, 6 N.C. 
App. 51, 169 S.E.2d 239 (1969); Everett v. Town 
of Robersonville, 8 N.C. App. 219, 174 S.E.2d 
116 (1970). 

The findings of fact by the court that the 
defendants could secure a fair trial is conclu- 
sive, and the granting or refusal of a motion to 
remove under this section is not reviewable. 
Albertson v. Terry, 109 N.C. 8, 18 S.E. 713 
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(1891). See also, Gilliken v. Norcom, 193 N.C. 
352, 187 S.E. 136 (1927). 
Removal Must Be to Adjoining County. 

— Removal of a case for a “fair trial” under the 
provisions of this section is limited to removal 
to an adjoining county. Patrick v. Hurdle, 6 N.C. 
App. 51, 169 S.E.2d 239 (1969). 
Admission of or Agreement to Facts. — 

The affidavit is required to make the facts 
appear to the court, but if they are admitted, or 
agreed on by the parties, this is sufficient, and 
it is not necessary that they should appear in 
the record or order of removal. Emry v. Hardee, 
94 N.C. 787 (1886). 

It is within the power of counsel to consent 
that the court might hear and consider the facts 
as if stated in an affidavit. Emry v. Hardee, 94 
N.C. 787 (1886). 
For criminal cases decided under this 

section prior to the 1977 amendment, 
which deleted all references to criminal actions, 
see State v. Turtty, 9 N.C. 248 (1822); State v. 
Johnson, 104 N.C. 780, 10 S.E. 257 (1889); 
State v. Smarr, 121 N.C. 669, 28 S.E. 549 
(1897); State v. Turner, 143 N.C. 641, 57 S.E. 
158 (1907); State v. Davis, 203 N.C. 13, 164S.E. 
737, cert. denied, 287 U.S. 649, 53 S. Ct. 95, 77 
L. Ed. 561 (1932); State v. Godwin, 216 N.C. 49, 
3 S.E.2d 347 (1939); State v. Bell, 228 N.C. 659, 
46 S.E.2d 834 (1948); State v. Perry, 248 N.C. 
334, 103 S.E.2d 404 (1958); State v. Perry, 250 
N.C. 119, 108 S.E.2d 447 (1959); State v. Moore, 
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258 N.C. 300, 128 S.E.2d 563 (1962); State v. 
Arnold, 258 N.C. 563, 129 S.E.2d 229 (1963); 
State v. Porth, 269 N.C. 329, 153 S.E.2d 10 
(1967); State v. Ray, 274 N.C. 556, 164 S.E.2d 
457 (1968); State v. Ledbetter, 4 N.C. App. 303, 
167 S.E.2d 68 (1969); State v. Penley, 6 N.C. 
App. 455, 170 S.E.2d 632 (1969); State v. 
Brown, 13 N.C. App. 261, 185 S.E.2d 471 
(1971), cert. denied, 280 N.C. 723, 186 S.E.2d 
925 (1972); State v. Mitchell, 283 N.C. 462, 196 
S.E.2d 736 (1973); State v. Cobb, 18 N.C. App. 
221, 196 S.E.2d 521 (1973), rev'd on’ other 
grounds, 284 N.C. 573, 201 S.E.2d 878 (1974); 
State v. Halton, 19 N.C. App. 646, 199 S.E.2d 
708 (1973), cert. denied, 284 N.C. 619, 201 
S.E.2d 691 (1974); State v. Jarrette, 284 N.C. 
625, 202 S.E.2d 721 (1974), death sentence 
vacated, 428 U.S. 903, 96 S. Ct. 3205, 49 L. Ed. 
2d 1206 (1976); State v. Jackson, 287 N.C. 470, 
215 S.E.2d 123 (1975); State v. Jackson, 24 N.C. 
App. 394, 210 S.E.2d 876, rev’d on other 
grounds, 287 N.C. 470, 215 S.E.2d 123 (1975); 
State v. Brower, 289 N.C. 644, 224 S.E.2d 551 
(1976); State v. Hopper, 292 N.C. 580, 234 
S.E.2d 580 (1977). 

Cited in Benton v. North Carolina R.R., 122 
N.C. 1007, 30 S.E. 333 (1898); McFadden v. 
Maxwell, 198 N.C. 228, 151 S.E. 250 (1930); 
Codley Constr. Co. v. McDaniel, 40 N.C. App. 
605, 253 S.E.2d 359 (1979); York v. Northern 
Hosp. Dist., 88 N.C. App. 188, 362 S.E.2d 859 
(1987). 

§ 1-85. Affidavits on hearing for removal; when removal 
ordered. 

No action, civil or criminal, shall be removed, unless the affidavit sets forth 
particularly and in detail the ground of the application. It is competent for the 
other side to controvert the allegations of fact in the application, and to offer 
counter affidavits to that end. The judge shall order the removal of the action, 
if he is satisfied after thorough examination of the evidence as aforesaid that 
the ends of justice demand it. (1879, c. 45; Code, s. 197; 1899, c. 104, s. 2; Rev., 
S$ 4271.0) 9., s..4(2.) 

CASE NOTES 

This section refers only to § 1-84 (remov- 
al for fair trial) and not to § 1-83 (removal 

where county designated not proper). Swift & 
Co. v. Dan-Cleve Corp., 26 N.C. App. 494, 216 
S.E.2d 464 (1975). 

When a motion to remove is made, facts 
must be stated particularly and in detail 
in the affidavit, or judicially admitted, showing 
the grounds for such removal. Patrick v. Hur- 
dle, 6 N.C. App. 51, 169 S.E.2d 239 (1969); 
State v. Halton, 19 N.C. App. 646, 199 S.E.2d 

708 (1973), cert. denied, 284 N.C. 619, 201 

S.E.2d 691 (1974). 
The rule with respect to removal upon the 

grounds that the defendant cannot get a fair 
trial in the county where the action is pending 
contemplates that affidavits for the removal 
must “set forth particularly in detaii the 
ground of the application.” State v. Moore, 258 
N.C. 300, 128 S.E.2d 563 (1962). 

Cited in Godley Constr. Co. v. McDaniel, 40 
N.C. App. 605, 253 S.E.2d 359 (1979). 
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§ 1-86: Repealed by Session Laws 1967, c. 218, s. 4. 

Cross References. — For present provi- 
sions as to supplemental jurors from other 
counties, see § 9-12. 

§ 1-87. Transcript of removal; subsequent proceedings; 
depositions. 

(a) When a cause is directed to be removed, the clerk shall transmit to the 
court to which it is removed a transcript of the record of the case, with the 
prosecution bond, bail bond, and the depositions, and all other written 
evidences filed therein; and all other proceedings shall be had in the county to 
which the place of trial is changed, unless otherwise provided by the consent of 
the parties in writing duly filed, or by order of court. 

(b) After a cause has been directed to be removed, and prior to the time that 
the transcript is deposited with the court to which the cause is removed, 
depositions may be taken in the cause, and subpoenas for the attendance of 
witnesses and commissions to take depositions may issue from either of the 
said courts, under the same rules as if the cause had been originally 
commenced in the court from which the subpoenas or commissions issued. 
(1806, c. 694, s. 12, P.R.; 1810, c. 787, P.R.; R.C., c. 31, s. 118; C.C.P., s. 69; Code, 
ss. 195, 198; Rev., s. 428; C.S., c. 474; 1967, c. 954, s. 3.) 

CASE NOTES 

Time to Deposit Transcript. — When an 
action is ordered removed to another county, it 
is error in the judge presiding in the superior 
court of the county from which the cause is 
removed, at the next term thereof, and before 
the term of the court in the county to which it 
was removed, to direct that the action be dis- 

missed if the cost of the transcript be not paid 
in a time specified. The party procuring the 
order of removal has until the term of the court 
to which the cause is removed to deposit his 
transcript. Fisher v. Cid Copper Mining Co., 
105 N.C. 128, 10 S.E. 1055 (1890). 
Where the order of removal is by consent and 

no time is limited in the order of removal, the 

parties, or either of them, should have a rea- 

sonable time in which to deposit the transcript 
in the other court. Jones v. Brinson, 238 N.C. 
506, 78 S.E.2d 334 (1953). 
Failure to File Transcript Within Time 

Allowed. — In the event that the transcript of 
removal is not filed within the time limited by 
the court, or within a reasonable time after the 

order of removal is entered where no time for 
removal is fixed, the dormant jurisdiction of the 
court of original venue, on proper notice, may 
be reactivated for exclusive control over the 
cause. Jones v. Brinson, 238 N.C. 506, 78 S.E.2d 
334 (1953); Farmers Coop. Exch. v. Trull, 255 
N.C. 202, 120 S.E.2d 488 (1961). 
When neither party has taken steps to per- 

fect the removal of the cause, either party has 
the right to move the lower court for a reacti- 

vation of its jurisdiction, and to have it deter- 
mine, on notice to the other party, whether the 
order of removal should be rescinded as upon 
abandonment of the right of removal. Jones v. 
Brinson, 238 N.C. 506, 78 S.E.2d 334 (1953). 

Failure to Transmit Copy of Entire 
Record. — It is not absolutely essential to the 
acquisition of jurisdiction by the court to which 
the venue is changed that a copy of the entire 
record be transmitted. It would seem to be 
sufficient to bring its power of jurisdiction into 
exercise if enough is transmitted to enable the 
court to determine what is in controversy and 
what is to be adjudicated by it. Once this is 
done, defects may be cured, if need be, by 
certiorari, upon suggestion of a diminution of 
the record. Meanwhile, the jurisdiction of the 
court of original venue becomes dormant, and 
that court is functus officio to deal with the 
substantive rights of the parties during the 
interval allowable for the filing of the transcript 
in the court to which the case is ordered re- 
moved. Jones v. Brinson, 238 N.C. 506, 78 
S.E.2d 334 (1953). 
As to power to issue subpoenas under 

former statute similar to subsection (b) of 
this section, see Commissioners of Forsyth v. 
Lemly, 85 N.C. 341 (1881); Fisher v. Cid Copper 
Mining Co., 105 N.C. 128, 10 S.E. 1055 (1890). 
Quoted in State ex rel. Clark v. Peebles, 100 

N.C. 348, 6 S.E. 798 (1888). 
Cited in Snow v. Yates, 99 N.C. App. 317, 392 

S.E.2d 767 (1990). 
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§ 1-87.1: Repealed by Session Laws 1967, c. 954, s. 4. 

SUBCHAPTER V. COMMENCEMENT OF ACTIONS. 

ARTICLE 8. 

Summons. 

§§ 1-88 through 1-91: Repealed by Session Laws 1967, c. 954, s. 4. 

Cross References. — As to commencement 
of action, see § 1A-1, Rule 3. As to service of 
process, see § 1A-1, Rule 4. 

§§ 1-92, 1-93: Repealed by Session Laws 1971, c. 268, s. 34. 

§§ 1-94 through 1-98: Repealed by Session Laws 1967, c. 954, s. 4. 

Cross References. — As to service of pro- 
cess, see § 1A-1, Rule 4. 

§§ 1-98.1 through 1-98.4: Repealed by Session Laws 1971, c. 1093, s. 
19. 

Cross References. — For North Carolina’s _ service of process by publication, see now § 1A- 
“long arm statute,” see § 1-75.1 et seq. As to 1, Rule 4 (jl). 

§ 1-99: Repealed by Session Laws 1967, c. 954, s. 4. 

§§ 1-99.1 through 1-99.4: Repealed by Session Laws 1971, c. 1093, s. 
19. 

Cross References. — As to service by pub- 
lication, see now § 1A-1, Rule 4 (j1). 

§§ 1-100 through 1-104: Repealed by Session Laws 1967, c. 954, s. 4. 

§ 1-105. Service upon nonresident drivers of motor vehi- 
cles and upon the personal representatives of 
deceased nonresident drivers of motor vehi- 
cles. 

The acceptance by a nonresident of the rights and privileges conferred by the 
laws now or hereafter in force in this State permitting the operation of motor 
vehicles, as evidenced by the operation of a motor vehicle by such nonresident 
on the public highways of this State, or at any other place in this State, or the 
operation by such nonresident of a motor vehicle on the public highways of this 
State or at any other place in this State, other than as so permitted or 
regulated, shall be deemed equivalent to the appointment by such nonresident 
of the Commissioner of Motor Vehicles, or his successor in office, to be his true 
and lawful attorney and the attorney of his executor or administrator, upon 
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whom may be served all summonses or other lawful process in any action or 
proceeding against him or his executor or administrator, growing out of any 
accident or collision in which said nonresident may be involved by reason of the 
operation by him, for him, or under his control or direction, express or implied, 
of a motor vehicle on such public highways of this State, or at any other place 
in this State, and said acceptance or operation shall be a signification of his 
agreement that any such process against him or his executor or administrator 
shall be of the same legal force and validity as if served on him personally, or 
on his executor or administrator. 

Service of such process shall be made in the following manner: 
(1) By leaving a copy thereof, with a fee of ten dollars ($10.00), in the 

hands of the Commissioner of Motor Vehicles, or in his office. Such 
service, upon compliance with the other provisions of this section, 
shall be sufficient service upon the said nonresident. 

(2) Notice of such service of process and copy thereof must be forthwith 
sent by certified or registered mail by plaintiff or the Commissioner of 
Motor Vehicles to the defendant, and the entries on the defendant’s 
return receipt shall be sufficient evidence of the date on which notice 
of service upon the Commissioner of Motor Vehicles and copy of 
process were delivered to the defendant, on which date service on said 
defendant shall be deemed completed. If the defendant refuses to 
accept the certified or registered letter, service on the defendant shall 
be deemed completed on the date of such refusal to accept as 
determined by notations by the postal authorities on the original 
envelope, and if such date cannot be so determined, then service shall 
be deemed completed on the date that the certified or registered letter 
is returned to the plaintiff or Commissioner of Motor Vehicles, as 
determined by postal marks on the original envelope. If the certified 
or registered letter is not delivered to the defendant because it is 
unclaimed, or because he has removed himself from his last known 
address and has left no forwarding address or is unknown at his last 
known address, service on the defendant shall be deemed completed 
on the date that the certified or registered letter is returned to the 
plaintiff or Commissioner of Motor Vehicles. 

(3) The defendant’s return receipt, or the original envelope bearing a 
notation by the postal authorities that receipt was refused, and an 
affidavit by the plaintiff that notice of mailing the registered letter 
and refusal to accept was forthwith sent to the defendant by ordinary 
mail, together with the plaintiff’s affidavit of compliance with the 
provisions of this section, must be appended to the summons or other 
process and filed with said summons, complaint and other papers in 
the cause. 

Provided, that where the nonresident motorist has died prior to the com- 
mencement of an action brought pursuant to this section, service of process 
shall be made on the executor or administrator of such nonresident motorist in 
the same manner and on the same notice as is provided in the case of a 
nonresident motorist. 

The court in which the action is pending shall order such continuance as may 
be necessary to afford the defendant reasonable opportunity to defend the 
action. (1929, c. 75, s. 1; 1941, c. 36, s. 4; 1951, c. 646; 1953, c. 796; 1955, c. 
1022; 1961, c. 1191; 1963, c. 491; 1967, c. 954, s. 4; 1971, c. 420, ss. 1, 2; 1975, 
C294. 1989. c. G45. 3) 1%) 

Legal Periodicals. — For comment on the — see 33 N.C.L. Rev. 530 (1955). 
1953 amendment, see 31 N.C.L. Rev. 395 For case law survey on process, see 41 N.C.L. 
(19583). Rev. 524 (1963). 

For brief comment on the 1955 amendment, For case law survey on pleading and parties, 
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see 43 N.C.L. Rev. 873 (1965). 
For case law survey on trial practice, see 43 

N.C.L. Rev. 938 (1965). 
For article, “Modern Statutory Approaches to 

Service of Process outside the State — Compar- 

ART. 8. SUMMONS §1-105 

ing the North Carolina Rules of Civil Procedure 
with the Uniform Interstate and International 
Procedure Act,” see 49 N.C.L. Rev. 235 (1971). 

For survey of 1980 law on civil procedure, see 
59 N.C.L. Rev. 1049 (1981). 

CASE NOTES 

I. General Consideration. 

II. Proof to Sustain Service of Process. 

III. Procedure for Service and Notice. 

I. GENERAL CONSIDERATION. 

This section is constitutional and valid. 
Bigham v. Foor, 201 N.C. 14, 158 S.E. 548 
(1931); Wynn v. Robinson, 216 N.C. 347, 4 
S.E.2d 884 (1939); Davis v. Martini, 233 N.C. 
351, 64 S.E.2d 1 (1951); Ewing v. Thompson, 
233 N.C. 564, 65 S.E.2d 17 (1951). 

The fundamental requisites of due process 
are notice and opportunity to be heard, both of 
which are adequately provided for by this sec- 
tion. Denton v. Ellis, 258 F. Supp. 223 (E.D.N.C. 
1966). 

This section has been considered against a 
constitutional background and upheld as giving 
adequate notice to the defendant and as a 
reasonable exercise of jurisdiction. Denton v. 
Ellis, 258 F. Supp. 223 (E.D.N.C. 1966). 
A state may, in the exercise of its police 

power, provide that a nonresident motorist us- 
ing its highways shall be deemed to have ap- 
pointed a state official his agent to receive 
service of process in any action growing out of 
such use, if the statute provides a proper 
method for notifying the defendant of such 
service. Denton v. Ellis, 258 F. Supp. 223 
(E.D.N.C. 1966). 

The requirement of this section for mailing a 
copy of the process to a nonresident motorist’s 
last known address provides sufficient assur- 
ance of actual notice so as to meet minimum 
due process requirements and to provide a 
constitutional basis for personal jurisdiction of 
a nonresident motorist who is served in confor- 
mity with this section. Humprey v. Sinnott, 84 
N.C. App. 263, 352 S.E.2d 443 (1987). 

It Affects a Substantial Right. — This 
section is not remedial or curative, but affects a 
substantial right. Ashley v. Brown, 198 N.C. 
369, 151 S.E. 725 (1930). 
And Is Not Retroactive. — Appointment of 

the Commissioner under this section is contrac- 
tual, and the statute is not to be given retroac- 
tive effect; hence, service of process under this 
section in an action accruing before the effec- 
tive force thereof is void. Ashley v. Brown, 198 
N.C, 369, 151 S.E. 725 (1930). 
Purpose of Section. — The broad purpose 

of this section is to enable a resident motorist to 
bring a nonresident motorist, who would other- 

wise be beyond this jurisdiction by the time suit 
could be instituted, within the jurisdiction of 
our courts to answer for a negligent injury 
inflicted while the nonresident was using the 
highways of this State. Hart v. Queen City 
Coach Co., 241 N.C. 389, 85 S.E.2d 319 (1955). 

The evident purpose of this section is to 
extend the State’s judicial power broadly to 
permit North Carolina residents to acquire 
jurisdiction over nonresidents who may be held 
responsible for injuries or death caused by their 
automobiles. Davis v. St. Paul-Mercury Indem. 
Co., 294 F.2d 641 (4th Cir. 1961). 
Although this section enables a North Caro- 

lina resident to obtain personal jurisdiction 
over any nonresident involved in an automobile 
accident in this state by virtue of the operation 
of a motor vehicle in North Carolina, the pur- 
pose of the statute is to provide jurisdiction 
over the driver who inflicted the injuries. 
Riddick v. Myers, 131 N.C. App. 871, 509 S.E.2d 
469 (1998). 
A narrow interpretation of this section 

would defeat its purpose. Davis v. St. Paul- 
Mercury Indem. Co., 294 F.2d 641 (4th Cir. 
1961). 
This Section Must Be Strictly Con- 

strued. — Substituted or constructive service 
of process is a radical departure from the rule of 
the common law, and therefore statutes autho- 
rizing it must be strictly construed, both as to 
the proper grant of authority for such service 
and in determining whether effective service 
under the statute has been made. Coble v. 
Brown, 1 N.C. App. 1, 159 S.E.2d 259 (1968). 
And Strictly Complied With. — The pro- 

visions of this section are in derogation of the 
common law and must be strictly complied 
with. Carolina Plywood Distribs., Inc. v. 
McAndrews, 270 N.C. 91, 153 S.E.2d 770 
(1967). 

The provisions of this section are in deroga- 
tion of the common law and must be strictly 
complied with, to the extent that actual notice 
given in any manner other than that prescribed 
by the statute cannot supply constitutional 
validity to it or to service under it. Philpott v. 
Kerns, 285 N.C. 225, 203. S.E.2d 778 (1974). 

While this section must be strictly construed 
because it is in derogation of the common law, 

267 



§1-105 

where the possibility of confusion among people 
of ordinary intelligence is virtually impossible, 
a summons should not be found invalid simply 
because of technical mistakes or poor wording. 
Humprey v. Sinnott, 84 N.C. App. 263, 352 
S.E.2d 443 (1987). 

This section does not in any way change 
or amend the law governing the com- 
mencement of actions or the contents of a 
summons. Carolina Plywood Distribs., Inc. v. 
McAndrews, 270 N.C. 91, 153 S.E.2d 770 
(1967). 
But Provides Artificial Method of Serv- 

ing Process. — This section provides a statu- 
tory and artificial method by which duly issued 
process may be served on nonresident motor- 
ists. Carolina Plywood Distribs., Inc. v. 
McAndrews, 270 N.C. 91, 153 S.E.2d 770 

(1967). 
Statutes in Pari Materia. — Sections 20- 

22, 20-37, 20-38 (now repealed) and 20-78, 
dealing with the privilege and responsibilities 
of persons operating motor vehicles on the 
public highways of the State, and this section 
relating to service of process on a nonresident 
who has committed a tort in the operation of a 
vehicle on the public highways of the State, 
deal with the same subject matter and must be 
considered in pari materia. Morrisey  v. 
Crabtree, 143 F. Supp. 105 (M.D.N.C. 1956). 

This section and former § 1-89, relating 
to contents and return of summons, were 
to be construed together and strictly com- 
plied with. Carolina Plywood Distribs., Inc. v. 
McAndrews, 270 N.C. 91, 1538 S.E.2d 770 
(1967). As to summons, see now § 1A-1, Rule 4. 

Section Not in Conflict with § 1-21. — 
This section and § 1-105.1 are not in conflict 
with and do not repeal § 1-21, even though 
there is no need for a tolling statute when a 
nonresident defendant is amenable to process. 
Travis v. McLaughlin, 29 N.C. App. 389, 224 
S.E.2d 248, cert. denied, 290 N.C. 555, 226 
S.E.2d 513 (1976). 

This section does not warrant service 
upon a nonresident owner in an action for 
abuse of process based upon such owner’s 
arrest of plaintiff after a collision between their 
cars in this State, since the action for abuse of 
process does not arise out of a collision in which 
defendant was involved by reason of the oper- 
ation of his automobile in this State. Lindsay v. 
Short, 210 N.C. 287, 186 S.E. 239 (1936). 

Section Applies to Action on Judgment 
Entered in Another State. — This section 
applies to an action against an alleged joint 
tort-feasor based upon judgments entered in 
courts of other states, arising from an accident 
in this State. Carolina Coach Co. v. Cox, 337 
F.2d 101 (4th Cir. 1964). 
Nonresident wife living with her hus- 

band in another state may serve summons 
on him by service on Commissioner in her 
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action instituted in a county in this State, to 
recover for injuries sustained in an automobile 
accident which occurred in this State and 
which resulted from his alleged negligence. 
Alberts v. Alberts, 217 N.C. 448, 8 S.E.2d 523 

(1940). 
Where plaintiff is the wife of defendant, both 

are nonresidents, and the action was instituted 
to recover for injuries sustained by plaintiff in 
an automobile accident which occurred in this 
State, service of process on defendant by ser- 
vice on the Commissioner under the provisions 
of this section is valid. Bogen v. Bogen, 219 N.C. 
51, 12 S.E.2d 649 (1941), rev’d on other 
grounds, 220 N.C. 648, 18 S.E.2d 162 (1942). 

Section 1-105.1 makes this section appli- 
cable to residents of the State who leave 
and remain without the State subsequent to an 
accident. Denton v. Ellis, 258 F. Supp. 223 
(E.D.N.C. 1966). 

Before the enactment of § 1-105.1, the 

method of serving process on a nonresident 
provided in this section and former § 1-106 was 
ineffective to obtain service of process on a 
citizen and resident of this State while such 
citizen was residing temporarily outside the 
State, or was in the armed services of the 
United States and stationed in another state or 
foreign country. Foster v. Holt, 237 N.C. 495, 75 
S.E.2d 319 (1953). : 
Before the 1953 amendment, this section 

made no provision for service on the per- 
sonal representative of a deceased automo- 
bile owner who died after an accident occurring 
in this State and before service of process, and 
service under the statute upon such personal 
representative conferred no jurisdiction on our 
courts, since an agency, unless coupled with an 
interest, is terminated by the death of the 
principal. Dowling v. Winters, 208 N.C. 521, 
181 S.E. 751 (1935). 
Purpose and Scope of 1953 Amendment. 

— Except for changes in respect of the manner 
of service, it seems clear that the authorization 
of an action and service of process upon nonres- 
ident drivers of motor vehicles and upon the 
personal representatives of deceased nonresi- 
dent drivers of motor vehicles was the only 
purpose and significant effect of the 1953 
amendment. Franklin v. Standard Cellulose 
Prods., Inc., 261 N.C. 626, 135 S.E.2d 655 
(1964). 

1953 Amendment Authorizes Service on 
Personal Representative of Deceased 
Nonresident. — The 1953 amendment to this 
section authorizes service of process on and the 
maintenance of an action against a foreign 
administrator of a nonresident driver fatally 
injured in a collision in this State to recover for 
the alleged negligent operation of the vehicle by 
the nonresident. Franklin v. Standard Cellu- 
lose Prods., Inc., 261 N.C. 626, 185 S.E.2d 655 

(1964). 
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This section clearly permits nonresident ad- 
ministrators to be sued in the State, in actions 
“srowing out of any- accident or collision in 
which said nonresident may be involved by 
reason of the operation by him, for him, or 
under his control or direction, express or im- 
plied, of a motor vehicle [anywhere within the 
State].” Tolson v. Hodge, 411 F.2d 123 (4th Cir. 
1969). 
The overwhelming weight of authority 

sustains the assertion of jurisdiction over 
personal representatives of nonresident mo- 
torists. Tolson v. Hodge, 411 F.2d 123 (4th Cir. 
1969). 
While North Carolina, by virtue of this sec- 

tion, permits a suit against the nonresident 
administrator of a motorist who became in- 
volved in an auto accident in North Carolina, 
nonresident administrators are otherwise held 
to lack the capacity to sue or be sued. However, 
the argument that the lack of capacity to ini- 
tiate suit, while having capacity to be sued, 
renders a statute like this section “grossly un- 
fair” has been specifically rejected. Tolson v. 
Hodge, 411 F.2d 123 (4th Cir. 1969). 
The legislature, by the 1955 amendment, 

intended only to broaden the area of ve- 
hicular operation to include private ways 
and places on land not within the confines of 
public highways. Byrd v. Piedmont Aviation, 
Inc., 256 N.C. 684, 124 S.E.2d 880 (1962). 
Ang did not intend to enlarge and ex- 

tend the meaning of the words “motor 
vehicle.” The 1955 amendment did not under- 
take to change the type of vehicle, but merely 
enlarged the sphere of its operation. Byrd v. 
Piedmont Aviation, Inc., 256 N.C. 684, 124 
S.E.2d 880 (1962). 
Meaning of “Motor Vehicle”. — The ordi- 

nary, popular and common acceptance of the 
term “motor vehicle” has no relation to ma- 
chines used in travel by air; it involves only 
motor-driven devices used in travel by land. 
Byrd v. Piedmont Aviation, Inc., 256 N.C. 684, 
124 §.E.2d 880 (1962). 
An airplane is not a “motor vehicle” 

within the purview of this section. Byrd v. 
Piedmont Aviation, Inc., 256 N.C. 684, 124 
S.E.2d 880 (1962). 
Term “Public Highways” Includes Pub- 

lic Streets. — When the legislature authorized 
the service of process on a nonresident in an 
action for damages growing out of an accident 
occurring on the “public highways” of North 
Carolina, it covered accidents on public streets 
as well as public roads, for both are public 
highways. Morrisey v. Crabtree, 143 F. Supp. 
105 (M.D.N.C. 1956). 
Applied in MacClure v. Accident & Cas. Ins. 

Co., 229 N.C. 305, 49 S.E.2d 742 (1948); Todd v. 
Thomas, 202 F. Supp. 45 (E.D.N.C. 1962); 
Lamb v. McKibbon, 15 N.C. App. 229, 189 
S.E.2d 547 (1972); Hargett v. Reed, 95 N.C. 
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App. 292, 382 S.E.2d 791 (1989). 
Quoted in Townsend v. Carolina Coach Co., 

231 N.C. 81, 56 S.E.2d 39 (1949). 
Stated in DeArmon v. B. Mears Corp., 312 

N.C. 749, 325 S.E.2d 223 (1985). 
Cited in Howard v. Queen City Coach Co., 

212 N.C. 201, 193 S.E. 188 (1937); Hodges v. 
Home Ins. Co., 232 N.C. 475, 61 S.E.2d 372 

(1950); Ellington v. Milne, 14 FR.D. 241 
(E.D.N.C. 1953); Howard v. Sasso, 253 N.C. 
185, 116 S.E.2d 341 (1960); Nationwide Mut. 
Ins. Co. v. Roberts, 261 N.C. 285, 134 S.E.2d 
654 (1964); Franklin v. Standard Cellulose 
Prods., Inc., 261 N.C. 626, 135 S.E.2d' 655 
(1964); Seabrooke v. Hagin, 83 N.C. App. 60, 
348 S.E.2d 614 (1986); Gibson v. Mena, 144 
N.C. App. 125, 548 S.E.2d 745 (2001). 

Il. PROOF TO SUSTAIN SERVICE OF 
PROCESS. 

To sustain service of process upon de- 
fendant under this section pursuant to 
§ 1-105.1, the plaintiffs must show either: 
(1) That defendant had established a residence 
outside the State subsequent to the accident or 
collision, or (2) That he had left the State 
subsequent to the collision complained of and 
remained absent from the State for 60 days or 
more continuously. Coble v. Brown, 1 N.C. App. 
1, 159 S.E.2d 259 (1968). 
Defendant Held Sufficiently Identified 

in Summons. — In an action for damages 
against a nonresident arising from his opera- 
tion of a motor vehicle in this state, where 
summons was served to the Commissioner of 
Motor Vehicles pursuant to this statute, there 
was no possibility of misunderstanding as to 
who the true defendant was where defendant’s 
name and address were listed directly under 
the Commissioner and defendant’s name ap- 
peared both in the caption of the case and in the 
accompanying complaint. Smith v. 
Schraffenberger, 90 N.C. App. 589, 369 S.E.2d 
90, cert. denied, 323 N.C. 366, 373 S.E.2d 549 

(1988). 
Residence of defendant at time of acci- 

dent controlled the application of this sec- 
tion, § 1-105.1 and former § 1-107 under fed- 

eral Rule 4(d)7. Denton v. Ellis, 258 F. Supp. 
223 (E.D.N.C. 1966). 
Resident of Canada Is “Nonresident”. — 

A resident of Canada who operated an automo- 
bile involved in an accident on a public highway 
in this State was a “nonresident” within the 
purview of this section. Ewing v. Thompson, 
233 N.C. 564, 65 S.E.2d 17 (1951). 
Member of Armed Services and Wife Sta- 

tioned Here Under Military Orders. — 
Where the evidence tended to show that a 
member of the armed services, accompanied by 
his wife, was stationed in this State under 
military orders at the time of the accident in 
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suit, that prior to his entry into service he was 
a resident of another state, and that at the time 

of the service of summons both had moved to 
another state incident to his orders, without 
evidence that they were in this State for any 
purpose other than that contemplated by his 
military service or that they ever formed any 
intention of making this State their place of 
residence, was sufficient to support the trial 
court’s finding of fact that at the time of the 
accident they were nonresidents so as to subject 
them to service of summons under this section. 
Hart v. Queen City Coach Co., 241 N.C. 389, 85 
S.E.2d 319 (1955). 
Conclusive Effect of Finding of Nonres- 

idence on Appeal. — The finding of the trial 
court that defendants were nonresidents on the 
date of the automobile collision in suit, and 
were, therefore, subject to service under this 

section, is conclusive on appeal if such finding 
is supported by evidence. Hart v. Queen City 
Coach Co., 241 N.C. 389, 85 S.E.2d 319 (1955). 
Upon motion to dismiss an action on the 

ground that the defendant was a resident of 
this State and was served with summons under 
a statute authorizing service on nonresidents, 
the finding of fact by the superior court judge 
that the defendant was a nonresident, based 
upon competent evidence, was conclusive on 
appeal. Bigham v. Foor, 201 N.C. 14, 158 S.E. 
548 (1931). 

State May Assert Jurisdiction over 
Owner As Well As Driver. — The State has a 
strong interest in being able to provide a con- 
venient forum where its citizens may be able to 
seek, from the owner as well as from the actual 
operator, compensation for injuries that will 
often be extremely serious. Jurisdiction over 
the driver who inflicted the injury does not 
exhaust the State’s interest; it is not pushing 
the matter too far to recognize that the State 
may also assert the jurisdiction of its courts 
over the owner who placed the vehicle in the 
driver’s hands to take it onto the State’s high- 
ways. Davis v. St. Paul-Mercury Indem. Co., 
294 F.2d 641 (4th Cir. 1961). 
Ownership of property, particularly that 

which is capable of inflicting serious injury, 
may fairly be coupled with an obligation upon 
the owner to stand suit where the property is or 
has been taken with his consent. Davis v. St. 
Paul-Mercury Indem. Co., 294 F.2d 641 (4th 
Cir. 1961). 
But Neither Ownership Nor Physical 

Presence Is Necessary. — By the express 
language of this section, the operation of a 
motor vehicle by a nonresident on the highways 
is the equivalent of the appointment of the 
Commissioner of Motor Vehicles as process 
agent for the nonresident. Neither ownership 
nor physical presence in the motor vehicle is 
necessary for valid service. It is sufficient if the 
nonresident had the legal right to exercise 
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control at the moment the asserted cause of 
action arose. Pressley v. Turner, 249 N.C. 102, 
105 S.E.2d 289 (1958). 
Under this section, the ownership or lack of 

ownership by the nonresident defendant of the 
motor vehicle involved in the accident is of no 
legal consequence insofar as his amenability to 
constructive service of process is concerned. 
Davis v. Martini, 233 N.C. 351, 64 S.E.2d 1 

(1951). 
Car Must Be Operated by, for or Under 

Direction or Control of Nonresident De- 
fendant. — This section provides for construc- 
tive service of process upon a nonresident de- 
fendant in either of the following situations: (1) 
Where the nonresident was personally operat- 
ing the vehicle; or (2) Where the vehicle was 
being operated for the nonresident, or under his 
control or direction, express or implied. Davis v. 
Martini, 233 N.C. 351, 64 S.E.2d 1 (1951). 

To sustain service of process under this sec- 
tion there must be a finding to the effect that 
the owner’s motor vehicle, on the occasion of 
the collision, was being operated “for him, or 
under his control or direction.” Howard v. 
Sasso, 253 N.C. 185, 116 S.E.2d 341 (1960). 

In order to hold an attempted service upon a 
nonresident valid under this section there must 
be sufficient evidence to support a finding that 
the automobile was operated under the “control 
or direction, express or implied” of the nonres- 
ident defendant. Smith v. Haughton, 206 N.C. 
587, 174 S.E. 506 (1934); Howard v. Sasso, 253 
N.C. 185, 116 S.E.2d 341 (1960). 
Owner May Be Presumed to Have Right 

of Control. — An automobile owner may not 
unreasonably be presumed to have a right to 
exercise control. Davis v. St. Paul-Mercury 
Indem. Co., 294 F.2d 641 (4th Cir. 1961). 
And Unlikelihood That He Will Exercise 

It Is Immaterial. — The unlikelihood that the 
owner will in fact exercise his legal right to 
control the operation of the automobile is im- 
material. Davis v. St. Paul-Mercury Indem. Co., 
294 F.2d 641 (4th Cir. 1961). 
Owner Need Not Be Physically in a Po- 

sition to Direct Driver. — This section does 
not require that the owner be physically in a 
position to direct the driver’s every move. Davis 
v. St. Paul-Mercury Indem. Co., 294 F.2d 641 
(4th Cir. 1961). 
The words “express or implied” suggest 

only a minimal connection between the 
driver and the owner, which is satisfied if the 
owner has a legal right to control the operation 
of the automobile. Davis v. St. Paul-Mercury 
Indem. Co., 294 F.2d 641 (4th Cir. 1961). 
Driver Need Not Be Acting for Pecuni- 

ary Benefit of Owner. — This section does not 
require that the driver be acting for the pecu- 
niary benefit of the owner. Davis v. St. Paul- 
Mercury Indem. Co., 294 F.2d 641 (4th Cir. 
1961). 
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The “family purpose” doctrine is not de- 
terminative in interpreting this section where 
“control or direction” are the standards. Davis 
v. St. Paul-Mercury Indem. Co., 294 F.2d 641 
(4th Cir. 1961). 
Family-Purpose Automobile Operated 

by Son of Owner. — A family-purpose auto- 
mobile, owned by a resident of Canada, and 
operated by her son on a public highway in this 
State, is operated for the owner, or under her 
control or direction, express or implied, within 
the purview of this section. Ewing v. Thompson, 
233 N.C. 564, 65 S.E.2d 17 (1951). 
Evidence Held Sufficient to Show Con- 

trol by Nonresident Defendant. — An affi- 
davit of a salesman that the details of his 
schedule and the control of his automobile were 
determined by him, subject to the approval of 
his corporate employer, supported the finding of 
the court that the automobile was being oper- 
ated for the corporate employer and under its 
control and direction, express or implied, 
within the meaning of this section, and in an 
action to recover for alleged negligent operation 
of the car, service of process on the corporate 
employer through the Commissioner was valid. 
Wynn v. Robinson, 216 N.C. 347, 4 S.E.2d 884 
(1939). See also, Queen City Coach Co. v. Chat- 
tanooga Medicine Co., 220 N.C. 442, 17 S.E.2d 
478 (1941). 
Averments in affidavits that the automobile 

causing the injury in suit, admittedly owned by 
the nonresident corporate defendant and 
driven in this State by its salesman, was being 
driven here with the corporation’s permission 
for the purpose of effecting a sale, was sufficient 
evidence to support the court’s finding that the 
automobile was being driven at the time of the 
injury for the corporation or was under its 
implied control and direction so as to support 
service of process on it by service on the Com- 
missioner. Crabtree v. Burroughs-White 
Chevrolet Sales Co., 217 N.C. 587, 9 S.E.2d 23 

(1940). 
For additional case holding evidence suffi- 

cient to show control of motor vehicle by non- 
resident defendant, see Davis v. Martini, 233 
N.C. 351, 64 S.E.2d 1 (1951). 
Evidence Held Insufficient to Show Con- 

trol. — Where a deputy sheriff of the state of 
South Carolina was traveling through this 
State to return a prisoner to that state in his 
own car, which was driven by another whom he 
engaged to drive the car and to assist in return- 
ing the prisoner, it was held that the deputy 
sheriff was without authority to designate an- 
other to act for the sheriff, and the driver of the 
car was not operating same for the sheriff and 
under the sheriff’s direction and control within 
the purview of this section, and therefore ser- 
vice of process on the sheriff by service on the 
Commissioner was void. Blake v. Allen, 221 
N.C. 445, 20 S.E.2d 552 (1942). 
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For case holding findings of fact suffi- 
cient to support service under this sec- 
tion, see Winborne v. Stokes, 238 N.C. 414, 78 
S.E.2d 171 (1953). 

III]. PROCEDURE FOR SERVICE AND 
NOTICE. 

Either service under this section or un- 
der former paragraph (j)(9) of § 1A-1, Rule 
4 is available to serve a nonresident operator 
of a motor vehicle under appropriate circum- 
stances, since validity of this section does not 
make it exclusive. House v. House, 22 N.C. App. 
686, 207 S.E.2d 339 (1974). 
The issuance of a valid summons is nec- 

essary for there to be compliance with the 
provisions of this section. Carolina Plywood 
Distribs., Inc. v. McAndrews, 270 N.C. 91, 153 
S.E.2d 770 (1967). 
The summons must command the sheriff 

or other proper officer to summon the 
defendant or defendants. Carolina Plywood 
Distribs., Inc. v. McAndrews, 270 N.C. 91, 153 
S.E.2d 770 (1967). 
Summons which was directed to the 

Commissioner of Motor Vehicles rather 
than to defendant was not fatally defec- 
tive where it was clearly directed to the Com- 
missioner in his representative capacity as pro- 
cess agent for defendant. Humprey v. Sinnott, 
84 N.C. App. 263, 352 S.E.2d 443 (1987). 
Summons Held Defective Where Di- 

rected to Commissioner Rather Than De- 
fendants. — A summons was held patently 
defective when it was directed not to the non- 
resident defendants as required by § 1A-1, 
Rule 4(c), but instead was directed to the Com- 

missioner of Motor Vehicles, who was sum- 
moned and notified to appear and answer the 
complaint. Philpott v. Kerns, 285 N.C. 225, 203 
S.E.2d 778 (1974). 
Where the summons commanded the sheriff 

to summons the Commissioner of Motor Vehi- 
cles only and did not command the sheriff to 
summons the defendants at all, and the Com- 
missioner duly mailed a copy to the nonresident 
defendants, the nonresidents were not sum- 
moned and the court had no jurisdiction in the 
absence of a general appearance by them. Caro- 
lina Plywood Distribs., Inc. v. McAndrews, 270 
N.C. 91, 153 S.E.2d 770 (1967). 
Meaning of Subdivision (2). — The provi- 

sion in subdivision (2) of this section making 
the defendant’s return receipt “sufficient evi- 
dence of the date on which notice of service 
upon the Commissioner of Motor Vehicles and 
copy of process were delivered to the defendant” 
does not mean that all that is required to effect 
service upon a nonresident motorist is the re- 
turn of a receipt for registered mail signed by 
the defendant. This provision did not replace 
the statutory scheme for substituted service; 
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rather, it merely provided a conclusive means of 
determining when that service had been accom- 
plished. Service is still to be made “by leaving” 
the process with the Commissioner of Motor 
Vehicles. Byrd v. Pawlick, 362 F.2d 390 (4th Cir. 
1966). 
“Unclaimed” Requirement Not Predi- 

cated on Opportunity to Claim. — Because 
the plain language of subdivision (2) of this 
section does not expressly predicate the classi- 
fication of a forwarded package as “unclaimed” 
on non-resident defendants’ first being afforded 
an opportunity to claim it, constructive service 
on defendant was complete under this section. 
Coiner v. Cales, 135 N.C. App. 343, 520 S.E.2d 
61 (1999). 
Unlike service by publication, there ap- 

pears to be no due diligence requirement 
under subdivision (2); all that is required is 
“sufficient compliance,” and using the address 
on a three-year old accident report was deemed 
sufficient. Coiner v. Cales, 135 N.C. App. 343, 
520 S.E.2d 61 (1999). 

Service Held Insufficient Despite Defen- 
dant’s Receipt of Notice. —- Where, appar- 
ently through inadvertence, the order for ser- 
vice of process upon a nonresident motorist 
under this section was directed to the sheriff of 
one county, but was forwarded by the plaintiff’s 
attorneys to the sheriff of another county and 
by him served upon the Commissioner of Motor 
Vehicles, service was insufficient, notwith- 
standing that notice of service of process upon 
the Commissioner and a copy thereof did reach 
the defendant by registered mail as required by 
subdivision (2) of this section. Byrd v. Pawlick, 
362 F.2d 390 (4th Cir. 1966). 
What Sheriff’s Return Must Show. — 

When service of process on a nonresident 
through the Commissioner of Motor Vehicles, 
as provided in this section, is sought, it is 
essential that the sheriff’s return show that 
such service was made as specifically required, 
and that a copy of the process be sent defendant 
by registered mail and return receipt therefor 
and plaintiff’s affidavit of compliance be at- 
tached to summons and filed. Propst v. Hughes 
Trucking. Co., 223 N.C. 490, 27 S.E.2d 152 
(1943). 

Default Judgment Not Vacated by De- 
fendants’ Refusal to Accept Registered 
Mail. — A default judgment will not be vacated 
where nonresident defendants knew plaintiff 
was injured by a truck owned and operated by 
them, and was demanding damages, and they 
refused to accept registered mail in order to 
avoid service. Morrisey v. Crabtree, 143 F. 
Supp. 105 (M.D.N.C. 1956). 
Requirement in subdivision (3) that re- 

fused registered letter be sent by ordinary 
mail applies only to those letters which were in 
fact “refused,” and does not apply to those 
which are unclaimed or marked “moved, not 
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forwardable.” Ridge v. Wright, 35 N.C. App. 
643, 242 S.E.2d 389, cert. denied, 295 N.C. 467, 
246 S.E.2d 10 (1978). 

Effect of Filing Affidavit of Compliance 
After Hearing on Motion to Dismiss. — 
Failure of plaintiff to file an affidavit of compli- 
ance required under subdivision (3) of this 
section until after the hearing on the motion to 
dismiss, which was more than three years after 
the accident and 114 days after service of the 
summons on the Commissioner of Motor Vehi- 
cles, did not render service on the nonresident 
defendant invalid, since filing of the affidavit 
did not affect the completeness of the service 
but rather merely perfected the record and 
furnished proof of compliance with this section 
for the guidance of the courts. Quattrone v. 
Rochester, 46 N.C. App. 799, 266 S.E.2d 40, 
cert. denied, 301 N.C. 95, 273 S.E.2d 300 
(1980). 

Affidavit Held Sufficient to Support Ser- 
vice by Certified Mail. — Where the plaintiff 
filed an affidavit of compliance, as required by 
subdivision (3) of this section, showing that a 
copy of summons and complaint was mailed to 
the defendant at her last known address by 
certified mail, return receipt requested, and 
that it was returned undelivered because it was 
unclaimed, the plaintiff showed sufficient com- 
pliance with subdivision (2) of this section, to 
confer jurisdiction, notwithstanding his use of 
certified rather than registered mail. Humprey 
v. Sinnott, 84 N.C. App. 268, 352 S.E.2d 443 
(1987). 

Affidavit Held Insufficient to Support 
Service Under This Section and § 1-105.1. 
— Where plaintiffs’ affidavits, stripped of in- 
competent evidence, were left with the state- 
ment of deputy sheriff that he went to defen- 
dant’s last-known address on two occasions and 
defendant was not there and that he made 
further investigations and could not locate the 
whereabouts of defendant, conceding, for the 
purpose of argument only, that this might be 
held sufficient to support an averment of due 
diligence under the requirements of former 
§ 1-98.2, it was insufficient to make out a 

prima facie case to support service of process 
under this section and § 1-105.1. Coble v. 

Brown, 1 N.C. App. 1, 159 S.E.2d 259 (1968). 
Service Under Federal Rule. — If the 

requirements of this section and § 1-105.1 are 

met, service under Rule 4 of the federal Rules of 
Civil Procedure is valid. Denton v. Ellis, 258 F. 
Supp. 223 (E.D.N.C. 1966). 
Amendment of Process and Pleading. — 

When the procedural requirements of this sec- 
tion are strictly complied with, the process and 
pleading are subject to amendment in accor- 
dance with general rules. Bailey v. McPherson, 
233 N.C. 231, 63 S.E.2d 559 (1951); Carolina 
Plywood Distribs., Inc. v. McAndrews, 270 N.C. 
91, 153 S.E.2d 770 (1967). 
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Procedural Error Corrected When An- 
other Summons Served and Returned. — If 
the initial service failed to comply with this 
section, the procedural error is corrected when 
another summons, dated subsequently, is 
served and returned as having been served on 
defendant by leaving a copy with the Commis- 
sioner of Motor Vehicles as process agent for 
defendant. Tolson v. Hodge, 411 F.2d 123 (4th 
Cir. 1969). 

Service Held Sufficient. — Where the per- 
son sought to be sued personally received notice 
by registered mail of summons and complaint 
giving him unmistakable notice that it was he 
who was intended to be sued, although the 
process ran against a nonexistent corporation 
of the same name as the firm operated by him, 
it was held that the service in strict accord with 
this section was sufficient to meet the require- 
ments of due process of law. Bailey v. 
McPherson, 233 N.C. 231, 63 S.E.2d 559 (1951). 
Where defendant refused to accept a copy of 

the complaint and summons because the word 
“Jr.” was not included after his name, the 
Supreme Court held that the suffix “Jr.” is no 
part of a person’s name; it is a mere descriptio 
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personae; names are to designate persons, and 

where the identity is certain a variance in the 
name is immaterial. Sink v. Schafer, 266 N.C. 
347, 145 S.E.2d 860 (1966). 

Motion to Quash Service Denied. — 
Where, in an action against a nonresident bus 
owner to recover for the negligent operation of a 
bus in this State, service on the nonresident 
was had by service on the Commissioner of 
Motor Vehicles, the nonresident’s motion to 
quash the service would be denied when the 
nonresident offered no evidence in support of 
its allegations that it had leased the bus to be 
operated solely by and under the exclusive 
control of a resident corporation and under the 
resident corporation’s franchise right. Israel v. 
Baltimore & A.R.R., 262 N.C. 83, 186 S.E.2d 
248 (1964). 

Extension of Time to Plead. — The stat- 
utes pertaining to service of process upon a 
nonresident motorist contemplate giving such a 
defendant an opportunity to defend even be- 
yond the right of the judge in his discretion to 
extend the time. Mills v. McCuen, 1 N.C. App. 
403, 161 S.E.2d 628 (1968). 

OPINIONS OF ATTORNEY GENERAL 

Service of Process. — Service upon the 
Commissioner of Motor Vehicles, in a manner 
consistent with § 1A-1, Rule 4, meets the re- 
quirement of this section. See opinion of Attor- 
ney General to Mr. J.M. Penny, Deputy Com- 
missioner of Motor Vehicles, 55 N.C.A.G. 26 
(1985). 

Service of process pursuant to this section 

and § 1-105.1 upon the Commissioner of Motor 
Vehicles may be made by leaving a copy thereof 
with a fee of three dollars ($3.00) in the hands 
of the Commissioner of Motor Vehicles, or in his 
office. Service by Sheriff or Marshal is not 
required. See opinion of Attorney General to 
Mr. J.M. Penny, Deputy Commissioner of Motor 
Vehicles, 55 N.C.A.G. 26 (1985). 

§ 1-105.1. Service on residents who establish residence 
outside the State and on residents who depart 
from the State. 

The provisions of G.S. 1-105 of this Chapter shall also apply to a resident of 
the State at the time of the accident or collision who establishes residence 
outside the State subsequent to the accident or collision and to a resident of the 
State at the time of the accident or collision who departs from the State 
subsequent to the accident or collision and remains absent therefrom for 60 
days or more, continuously whether such absence is intended to be temporary 
or permanent. (1955, c. 232; 1967, c. 954, s. 4; 1971, c. 420, ss. 1, 2.) 

CASE NOTES 

Strict Construction of Section. — Substi- 
tuted or constructive service of process is a 
radical departure from the rule of the common 
law, and therefore statutes authorizing it must 
be strictly construed, both as to the proper 
grant of authority for such service and in deter- 
mining whether effective service under the 
statute has been made. Coble v. Brown, 1 N.C. 

App. 1, 159 S.E.2d 259 (1968). 
Section Not in Conflict with § 1-21. — 

This section and § 1-105, providing for substi- 
tute service of a nonresident motorist by service 
upon the Commissioner of Motor Vehicles, are 
not in conflict with and do not repeal § 1-21, 
even though there is no need for a tolling 
statute when a nonresident defendant is ame- 
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nable to process. Travis v. McLaughlin, 29 N.C. 
App. 389, 224 8.H.2d 243, cert. denied, 290 N.C. 
555, 226 S.E.2d 513 (1976). 
Domicile in State Brings Defendant 

Within Reach of State’s Jurisdiction. — 
Domicile in the State is alone sufficient to bring 
an absent defendant within the reach of the 
State’s jurisdiction for purposes of a personal 
judgment by means of appropriate substituted 
service, provided proper notice and opportunity 
for hearing were given. Denton v. Ellis, 258 F. 
Supp. 223 (E.D.N.C. 1966). 
When Plaintiff Must Show Facts Bring- 

ing Defendant Within Purview of Section. 
— This section does not require that plaintiffs 
must set forth in their complaint or by affidavit 
the facts giving rise to the conclusion that 
defendant comes within the purview of the 
statute; nevertheless, upon attack by special 
appearance and motion to quash, a showing is 
required of the facts essential to jurisdiction. 
Coble v. Brown, 1 N.C. App. 1, 159 S.E.2d 259 
(1968). 
Mere Averment of Due Diligence Is In- 

sufficient. — A mere averment of due diligence 
such as is sufficient to support service by pub- 
lication in an in rem action is not sufficient for 
a case which arises under this section. Coble v. 
Brown, 1 N.C. App. 1, 159 S.E.2d 259 (1968). 

Affidavits Held Insufficient to Support 
Service. — Where plaintiffs’ affidavits, 
stripped of incompetent evidence, were left 
with the statement of the deputy sheriff that he 
went to defendant’s last known address on two 
occasions and defendant was not there and that 
he made further investigations and could not 
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locate the whereabouts of defendant, conced- 
ing, for the purpose of argument only, that this 
might be held sufficient to support an averment 
of due diligence under the requirements of 
former § 1-98.2, it was insufficient to make out 
a prima facie case to support service of process 
under this section and § 1-105. Coble v. Brown, 
1 N.C. App. 1, 159 S.E.2d 259 (1968). 
Averment and Affidavit Based on Hear- 

say. — Where one plaintiff simply averred that 
he was informed and believed that defendant 
had removed himself from his last known ad- 
dress and had left the State and remained 
absent for more than 60 days continuously 
subsequent to the collision complained of and 
was residing somewhere in Florida, and the 
deputy sheriff’s affidavit averred that he talked 
with a woman who he was informed and be- 
lieved was defendant’s sister, who told him that 
it was her information and belief that defen- 
dant was living in Florida and that he was 
informed and believed that the only informa- 
tion he was able to obtain concerning the 
whereabouts of defendant indicated that the 
said defendant was residing in the state of 
Florida, address unknown, this evidence was 
manifestly inadmissible hearsay evidence and 
defendant’s objection thereto was_ entirely 
proper. Coble v. Brown, 1 N.C. App. 1, 159 
S.E.2d 259 (1968). 

Cited in Nationwide Mut. Ins. Co. v. Roberts, 
261 N.C. 285, 184 S.E.2d 654 (1964); Harrison 
yv. Hanvey, 265 N.C. 243, 143 S.H.2d 593 (1965); 
Byrd v. Pawlick, 362 F.2d 390 (4th Cir. 1966); 
Kennedy v. Starr, 62 N.C. App. 182, 302 S.E.2d 
497 (1983). 

OPINIONS OF ATTORNEY GENERAL 

Service of process pursuant to § 1-105 and 
this section upon the Commissioner of Motor 
Vehicles may be made by leaving a copy thereof 
with a fee of three dollars ($3.00) in the hands 
of the Commissioner of Motor Vehicles, or in his 

office. Service by Sheriff or Marshal is not 
required. See opinion of Attorney General to 
Mr. J.M. Penny, Deputy Commissioner of Motor 
Vehicles, 55 N.C.A.G. 26 (1985). 

§§ 1-106 through 1-107.3: Repealed by Session laws 1967, c. 954, s. 4. 

§ 1-108. Defense after judgment set aside. 

If a judgment is set aside pursuant to Rule 60(b) or (c) of the Rules of Civil 
Procedure and the judgment or any part thereof has been collected or 
otherwise enforced, such restitution may be compelled as the court directs. 
Title to property sold under such judgment to a purchaser in good faith is not 
thereby affected. No fiduciary officer or trustee who has made distribution of a 
fund under such judgment in good faith is personally liable if the judgment is 
changed by reason of such defense made after its rendition; nor in case the 
judgment was rendered for the partition of land, and any persons receiving any 
of the land in such partition sell it to a third person; the title of such third 
person is not affected if such defense is successful, but the redress of the person 
so defending after judgment shall be had by proper judgment against the 
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parties to the original judgment and their heirs and personal representatives, 
and in no case affects persons who in good faith have dealt with such parties 
or their heirs or personal representatives on the basis of such judgment being 
permanent. (C.C.P., s. 85; Code, s. 220; Rev., s. 449; 1917, c. 68; C.S., s. 492; 
1943, cc. 228, 543; 1947, c. 817, s. 2; 1949, c. 256; 1967, c. 954, s. 3.) 

Editor’s Note. — The Rules of Civil Proce- 

dure, referred to above, are found in § 1A-1. 

CASE NOTES 

Effect on Title When Judgment Is Set 
Aside. — This section provides that the con- 
veyance of title to property sold pursuant to a 
judgment, as acquired in good faith, is not 
automatically affected when the judgment is 

subsequently set aside, but that title to such 
property may, in fact, be affected if the court 
deems it necessary in the interest of justice. 
Town of Cary v. Stallings, 97 N.C. App. 484, 389 
S.E.2d 143 (1990). 

ARTICLE 9. 

Prosecution Bonds. 

§ 1-109. Bond required of plaintiff for costs. 

At any time after the issuance of summons, the clerk or judge, upon motion 
of the defendant, may, upon a showing of good cause, require the plaintiff to do 
one of the following things and the failure to comply with such order within 30 
days from the date thereof shall constitute grounds for dismissal of such civil 
action or special proceeding: 

(1) Give an undertaking with sufficient surety in the sum of two hundred 
dollars, with the condition that it will be void if the plaintiff pays the 
defendant all costs which the latter recovers of him in the action. 

(2) Deposit two hundred dollars ($200.00) with him as security to the 
defendant for these costs, in which event the clerk must give to the 
plaintiff and defendant all costs which the latter recovers of him in the 
action. 

(3) File a copy of an order from a superior or district court judge or clerk 
of a superior court authorizing the plaintiff to sue as an indigent. 

The requirements of this section shall not apply to the State of North 
Carolina or any of its agencies, commissions or institutions, or to counties, 
drainage districts, cities and towns; provided, further, that the State of North 
Carolina or any of its agencies, commissions or institutions, and counties, 
drainage districts, cities and towns may institute civil actions and special 
proceedings without being required to give a prosecution bond or make deposit 
in lieu of bond. (R.C., c. 31, s. 40; C.C.P., s. 71; Code, s. 209; Rev., s. 450; C.S., 
$493;1935, c:398;.1949, c. 53;:1955,; c..10;'s. 1; 1957; c. 563; 1961, c: 989; 1971, 
c. 268, s. 3; 1993, c. 485, s. 4; 1999-106, s. 1.) 

Local Modification. — Mecklenburg: 1955, 
c. 877; Union: 1961, c. 506. 
Cross References. — As to costs generally, 

see § 6-1 et seq. As to bond executed or guar- 
anteed by surety company, see § 58-73-5. As to 

mortgage in lieu of bond, see § 58-74-25. 

Legal Periodicals. — For comment on ac- 
cess of indigents into the civil courtroom, see 49 
N.C.L. Rev. 683 (1971). 
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CASE NOTES 

The object of the prosecution bond is not 
to secure the officers but to secure the defen- 
dant in the recovery of costs wrongfully paid 
out. Waldo v. Wilson, 177 N.C. 461, 100 S.E. 182 

(1919). 

Who Can Take Bond. — The action of the 
clerk in taking prosecution bonds was always 
held to be ministerial. Such bonds may be 
taken by a deputy clerk, and are habitually 
taken by attorneys, who have authority from 
the clerks for that purpose, but are not their 
deputies. Shepherd v. Lane, 13 N.C. 148 (1828); 
Croom v. Morrisey, 63 N.C. 591 (1869); Marsh & 
Co. v. Cohen, 68 N.C. 283 (1873). 

The court has authority to set bond in 
an amount above the $200.00 statutory 
limit. Narron v. Union Camp Corp., 81 N.C. 
App. 268, 344 S.E.2d 64 (1986). 

The operative portions of this section and 
§ 1-111 have been in effect for many years, and 
a line of older authority, never overruled and 
unaffected by subsequent, merely formal 
amendments, has consistently construed these 
statutes as allowing the court in its discretion 
to require additional security for costs beyond 
the $200.00 statutory figure. Narron v. Union 
Camp Corp., 81 N.C. App. 263, 344 S.E.2d 64 
(1986). 

Power of Court to Dismiss for Failure to 
Post Bond. — Dismissal for failure to post a 
required bond is a matter “incidental to juris- 
diction,” not on the merits, and courts have 

continuing power to supervise their jurisdiction 
over the subject matter before them, including 
the power to dismiss ex mero motu. Narron v. 
Union Camp Corp., 81 N.C. App. 263, 344 
S.E.2d 64 (1986). 

Notice of Effect of Noncompliance. — 
This section provided plaintiffs, who were or- 
dered by the trial court to post bond, ample 
notice that failure to comply with the order 
within 30 days would make their action subject 
to dismissal at any time. Narron v. Union Camp 
Corp., 81 N.C. App. 263, 344 S.E.2d 64 (1986). 

When the prosecution bond has not been 
given, but the plaintiff has been permitted to 
go on and prepare his case for trial, the court 
will not, on motion of the defendant, dismiss 
the action peremptorily for want of the bond, 
but will permit the plaintiff to prepare and file 
his bond. Brittain v. Howell, 19 N.C. 107 (1836); 
Russell v. Saunders, 48 N.C. 432 (1856); 
Albertson v. Terry, 109 N.C. 8, 13 S.B. 713 
(1891); Cooper v. Warlick, 109 N.C. 672, 14 S.E. 
106 (1891). 
A motion to dismiss for the failure of the 

plaintiff to file a prosecution bond required by 
this section, made for the first time on appeal, 
will be denied when it has been properly made 

to appear that plaintiff had filed a proper bond 
after the issuance of the summons. Costello v. 
Parker, 194 N.C. 221, 139 S.E. 224 (1927). 

Discretion to Impose Lesser Sanction. — 
Though this section grants a trial court discre- 
tionary authority to dismiss an action as the 
sanction for violation of a court order imposing 
a prosecution bond, the court retains its inher- 
ent discretionary authority to impose a lesser 
sanction. Thompson v. Hank’s of Carolina, Inc., 
109 N.C. App. 89, 426 S.E.2d 278 (1998). 

Undertaking Under Seal. — Where an 
undertaking to secure the costs of the defen- 
dant is given in the form of a bond, the seal does 
not defeat its purpose, and it will be treated as 
an undertaking under seal. Holly v. Perry, 94 
N.C. 30 (1886). 

Undertaking Written on Summons. — 
Where an undertaking under seal to secure the 
defendant’s costs was written on the back of the 
summons, but did not specify the name of the 
plaintiff, the defendant or the surety, it was 
held to be sufficient. Holly v. Perry, 94 N.C. 30 
(1886). 

The court may increase the penalty on 
the bond, which is not an unusual procedure 
in the courts. Jones v. Cox, 46 N.C. 373 (1854); 
Adams v. Reeves, 76 N.C. 412 (1877); Rollins v. 

Henry, 77 N.C. 467 (1877); Vaughan v. Vincent, 
88 N.C. 116 (1883); Kenney v. Seaboard Air 
Line R.R., 166 N.C. 566, 82 S.E. 849 (1914). 

Where the defendant has been successful on 
his appeal, and his judgment for costs against 
the sureties on the prosecution bond of the 
plaintiff results in making insecure the costs in 
the superior court, the remedy is by application 
to increase the penalty of the bond. Kenney v. 
Seaboard Air Line R.R., 166 N.C. 566, 82 S.E. 
849 (1914). 

Within Its Discretion. — Where a plaintiff 
has given a bond for costs which has become 
insufficient, the court has the power to allow 
him to proceed with his case without giving 
additional security. Holder v. Jones, 29 N.C. 
191 (1847); Dale v. Presnell, 119 N.C. 489, 26 
S.E. 27 (1896). 

Defendant’s Costs on Appeal May Be 
Covered. — The undertaking provided for by 
this section may cover the defendant’s costs on 
appeal. Kenney v. Seaboard Air Line R.R., 166 
N.C. 566, 82 S.E. 849 (1914). 

Surety Not Bound for Plaintiff’s Costs. 
— In contemplation of law, the parties pay the 
cost of the litigation as the action proceeds, and 
this bond is given entirely for the benefit of 
defendants. The surety is not bound for plain- 
tiff’s cost. Hallman v. Dellinger, 84 N.C. 1 
(1881); Smith v. Arthur, 116 N.C. 871, 21 S.E. 
696 (1895). 
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A prosecution bond cannot be required 
of a caveator in an action to contest a will. 
In re Will of Parker, 76 N.C. App. 594, 334 
S.E.2d 97, cert. denied, 315 N.C. 185, 337 
S.E.2d 859 (1985). 

In property dispute requiring a survey, 
the trial court had authority to require plain- 
tiffs to post a bond in the amount of $2,700.00 
and to dismiss the action for failure to post that 
bond ex mero motu. Narron v. Union Camp 
Corp., 81 N.C. App. 263, 344 S.E.2d 64 (1986). 
No Appeal from Judge’s Refusal to Re- 

quire Bond. — The refusal of the trial judge to 
require a prosecution bond is not appealable. 
Christian v. Atlantic & N.C.R.R., 136 N.C. 321, 
48 S.E. 743 (1904); Carpenter v. Boyles, 213 
N.C. 432, 196 S.E. 850 (1938). 
Appeal by Surety. — Though a surety ona 

prosecution bond is not a party to the action, 
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yet, when he is made a party to a proceeding to 
tax the costs in a case, he may appeal from the 
order allowing the motion to retax. Smith v. 
Arthur, 116 N.C. 871, 21 S.E. 696 (1895). 
Motion to Dismiss for Failure to File 

Security as Special Appearance. — A mo- 
tion to dismiss for failure of plaintiff to file 
security for costs as required by this section 
pertains to a procedural question, and an ap- 
pearance to make this motion and a motion to 
dismiss for want of jurisdiction is not a general 
appearance. Mintz v. Frink, 217 N.C. 101, 6 
S.E.2d 804 (1940). 

Stated in In re Will of Winborne, 231 N.C. 
463, 57 S.E.2d 795 (1950). 

Cited in Goss v. Battle, 111 N.C. App. 173, 
432 S.E.2d 156 -.(1993); Crutchfield _ v. 
Crutchfield, 132 N.C. App. 193, 511 S.E.2d 31 
(1999). 

OPINIONS OF ATTORNEY GENERAL 

This section is inapplicable to actions 
pending in small claims court. See opinion 
of Attorney General to Ms. Jane M. Eason, Civil 
Magistrate, New Hanover County, 55 N.C.A.G. 
98 (1986). 

The plaintiff’s prosecution bond set out in 
this section is one of the provisional or inciden- 

§ 1-110. Suit as an indigent; 
prison inmates. 

tal remedies which are not obtainable while a 
civil action is pending before the magistrate by 
virtue of the last sentence of § 7A-231. See 

opinion of Attorney General to Ms. Jane M. 
Eason, Civil Magistrate, New Hanover County, 
55 N.C.A.G. 98 (1986). 

counsel; suits filed pro se by 

(a) Subject to the provisions of subsection (b) of this section with respect to 
prison inmates, any superior or district court judge or clerk of the superior 
court may authorize a person to sue as an indigent in their respective courts 
when the person makes affidavit that he or she is unable to advance the 
required court costs. The clerk of superior court shall authorize a person to sue 
as an indigent if the person makes the required affidavit and meets one or more 
of the following criteria: 

(1) Receives food stamps. 
(2) Receives Work First Family Assistance. 
(3) Receives Supplemental Security Income (SSI). 
(4) Is represented by a legal services organization that has as its primary 

purpose the furnishing of legal services to indigent persons. 
(5) Is represented by private counsel working on the behalf of or under the 

auspices of a legal services organization under subdivision (4) of this 
section. 

(6) Is seeking to obtain a domestic violence protective order pursuant to 
G.S. 50B-2. 

A superior or district court judge or clerk of superior court may authorize a 
person who does not meet one or more of these criteria to sue as an indigent if 
the person is unable to advance the required court costs. The court to which the 
summons is returnable may dismiss the case and charge the court costs to the 
person suing as an indigent if the allegations contained in the affidavit are 
determined to be untrue or if the court is satisfied that the action is frivolous 
or malicious. 

(b) Whenever a motion to proceed as an indigent is filed pro se by an inmate 
in the custody of the Department of Correction, the motion to proceed as an 
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indigent and the proposed complaint shall be presented to any superior court 
judge of the judicial district. This judge shall determine whether the complaint 
is frivolous. In the discretion of the court, a frivolous case may be dismissed by 
order. The clerk of superior court shall serve a copy of the order of dismissal 
upon the prison inmate. If the judge determines that the inmate may proceed 
as an indigent, service of process upon the defendant shall issue without 
further order of the court. (C.C.P., s. 72; 1868-9, c. 96, s. 2; Code, ss. 210, 211; 
Rev., ss. 451, 452; C.S., s. 494; 1971, c. 268, s. 4; 1993, c. 435, s. 1; 1995, c. 102, 
s. 1; 1995 (Reg. Sess., 1996), c. 591, s. 4; 1997-443, s. 12.22.) 

Local Modification. — Forsyth, Nash, 
Northampton: 1937, c. 381. 

Cross References. — As to appeals in forma 
pauperis, see § 1-288. As to costs in suits in 
forma pauperis, see § 6-24. 

cess of indigents into the civil courtroom, see 49 
N.C.L. Rev. 683 (1971). 

For article on indigent defendant’s right to 
psychiatric assistance, see 17 N.C. Cent. L.J. 
208 (1988). 

Legal Periodicals. — For comment on ac- 

CASE NOTES 

Editor’s Note. — The cases below were de- been the unquestioned practice since the adop- 
cided under this section as it read prior to the 
1993 amendment, which formerly provided for 
sult as a pauper. 

Section as Exception to § 1-109. — This 
section is in the nature of an exception to the 
general rule in § 1-109. Dale v. Presnell, 119 
N.C. 489, 26 S.E. 27 (1896). 
Discretion of Court. — The right to sue as 

a pauper is a favor granted the plaintiff, and is 
in the power and discretion of the court. Dale v. 
Presnell, 119 N.C. 489, 26 S.E. 27 (1896). 

The right to sue as a pauper is a favor 
granted by the court and remains throughout 
the trial in the power and discretion of the 
court. In re McCarroll, 313 N.C. 315, 327 

S.E.2d 880 (1985). 
If a defendant against whom a magistrate 

has rendered a judgment may appeal as a 
pauper, it is within the discretion of the judge 
as to whether it shall be allowed. Atlantic Ins. 
& Realty Co. v. Davidson, 82 N.C. App. 251, 346 
S.E.2d 218 (1986), rev'd on other grounds, 320 
N.C. 159, 357 S.E.2d 668 (1987). 

Trial de Novo of Small Claims Action. — 
Plaintiff or defendant may petition to appear in 
forma pauperis in the trial de novo of cases 
appealed to the district court judge from judg- 
ments of a magistrate in small claims actions. 
Atlantic Ins. & Realty Co. v. Davidson, 320 N.C. 
159, 357 S.E.2d 668 (1987). 
A guardian can sue in forma pauperis. 

Christian v. Atlantic & N.C.R.R., 186 N.C. 321, 
48 S.E. 743 (1904). 
As May Nonresidents. — The words of this 

section are broad enough to include any litigant 
whatever, and hence residents of another state 
can sue here in forma pauperis. Porter v. Jones, 
68 N.C. 320 (1873); Christian v. Atlantic & 
N.C.R.R., 186 N.C. 321, 48 S.E. 743 (1904), 
And Personal Representatives. — It has 

tion of the Code that a personal representative 
could sue as a pauper upon proper affidavit and 
certificate. Allison v. Southern Ry., 129 N.C. 
336, 40 S.E. 91 (1901), rev'd on other grounds, 
190 U.S. 326, 23 S. Ct. 713, 47 L. Ed. .1078 
(1903); Christian v. Atlantic & N.C.R.R., 136 
N.C. 321, 48 S.E. 743 (1904). 
When the action is by the personal rep- 

resentative to recover on a contract or other 
claim due his testator or intestate, or the action 
is to recover property belonging to the estate, 
the court may well refuse leave to sue as a 
pauper, under its discretion, unless it appears 
that the beneficiaries of the estate cannot give 
bond, for the officers of the court ought not 
needlessly be deprived of pay for their services. 
Christian v. Atlantic & N.C.R.R., 186 N.C. 321, 
48 S.E. 743 (1904). See also, McKiel v. Cutler, 
45 N.C. 189 (1853). 
Refusal to Appoint Counsel in Action 

Under 42 U.S.C. § 1983. — Absent a showing 
of abuse of discretion, the trial court’s refusal to 
appoint counsel for plaintiff in an action under 
42 U.S.C. § 1983 “to obtain redress for the 

deprivation, under color of state law, of rights 
secured by the United States Constitution” was 
not a violation of this section. Loren v. Jackson, 

57 N.C. App. 216, 291 S.E.2d 310 (1982). 
Who May Authorize Suit in Forma 

Pauperis. — A judge or clerk of the superior | 
court may, in cases within the jurisdiction of 
said court, make an order authorizing any 
person complying with the provisions of the 
said act to sue in forma pauperis. A justice of 
the peace has like power, in cases within the 
jurisdiction of his county. Rowark v. Gaston, 67 
N.C. 291 (1872). . 

Plaintiff’s Affidavit Necessary. — 
Whether the application is to commence the 
action or to appeal from an adverse determina- 
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tion without security, it must be supported by 
the affidavit of the party, and no provision is 
made for any other mode of proving the fact 
that he is unable to give security. Miazza v. 
Calloway, 74 N.C. 31 (1876); Stell v. Barham, 85 
N.C. 88 (1881). 

Affidavit Held Insufficient. — A typewrit- 
ten statement, purporting to have been signed 
by plaintiff, that plaintiff was unable to comply 
with § 1-109, which statement was followed by 
an unsigned, unsealed and unauthenticated 
jurat was not an affidavit, and would not sup- 
port an order allowing plaintiff to prosecute the 
action as a pauper, but the deficiency did not 
necessarily require dismissal of the action, 
since the court could give plaintiff a reasonable 
time to supply the deficiency. Ogburn v. Sterchi 
Bros. Stores, 218 N.C. 507, 11 S.E.2d 460 
(1940). 
Proof of Good Cause of Action. — In 

granting an order for a person to sue in forma 
pauperis, it is sufficient compliance with this 
section for the presiding judge to be satisfied, 
by a certificate of counsel or otherwise, that the 
plaintiff has an honest cause of action on which 
he may reasonably expect to recover. Miazza v. 
Calloway, 74 N.C. 31 (1876). 
Ownership of House. — District judge 

erred in entering order denying petition to 
appear in forma pauperis of defendant who 
owned a home valued at $27,150 and other 

unencumbered personal property in view of 
abundant evidence as to defendant’s age, 
health, income, living expenses, inability to 
work or borrow, indebtedness and unreason- 
ableness of selling her house. Atlantic Ins. & 
Realty Co. v. Davidson, 320 N.C. 159, 357 
S.E.2d 668 (1987). 
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Security for Costs. — Under this section 
the judge may, in his discretion, require a 
plaintiff who has been allowed to sue in forma 
pauperis to give security for costs. Dale v. 
Presnell, 119 N.C. 489, 26 S.E. 27 (1896). 

Pauper Must Pay Witnesses. — Although 
this section, allowing a party to sue as a pauper, 
excuses such party from paying fees to any 
officer and deprives him of the right to recover 
costs, it does not excuse the pauper from liabil- 
ity for his witnesses. Morris v. Rippy, 49 N.C. 
533 (1857); Bailey v. Brown, 105 N.C. 127, 10 
S.E. 1054 (1890). 

No Presumption of Contingent Fee. — 
The bringing of a pauper suit does not raise the 
presumption that the attorney took the case for 
a contingent fee and was therefore a party in 

interest. Allison v. Southern Ry., 129 N.C. 336, 

40 S.E. 91 (1901), rev’d on other grounds, 190 
U.S. 326, 23 S. Ct. 713, 47. L. Ed. 1078 (1903). 

Assignment of Interest Pending Action. 
— Where a plaintiff, pending an action brought 
in forma pauperis, assigned his interest in the 
land which was the subject of the action, the 
court would require the assignee to give secu- 
rity or would withdraw the privilege given to 
the assignor and dismiss the action. Davis v. 
Higgins, 91 N.C. 382 (1884); Dale v. Presnell, 
119 N.C. 489, 26 S.E. 27 (1896). 

For cases holding this section inapplica- 
ble to appeals, see Martin v. Chasteen, 75 
N.C. 96 (1876); Bailey v. Brown, 105 N.C. 127, 

10 S.E. 1054 (1890); Speller v. Speller, 119 N.C. 
356, 26 S.E. 160 (1896). 

Cited in Costello v. Parker, 194 N.C. 221, 139 
S.E. 224 (1927). 

OPINIONS OF ATTORNEY GENERAL 

An Individual May Institute a Special 
Proceeding in Forma Pauperis. — See opin- 
ion of Attorney General to Mrs. Daphene L. 

Cantrell, Assistant Clerk, Superior Court, 
Mecklenburg County, 44 N.C.A.G. 147 (1974). 

§ 1-111. Defendant’s, for costs and damages in actions for 
land. 

In all actions for the recovery or possession of real property, the defendant, 
before he is permitted to plead, must execute and file in the office of the clerk 
of the superior court of the county where the suit is pending an undertaking 
with sufficient surety, in an amount fixed by the court, not less than two 
hundred dollars ($200.00), to be void on condition that the defendant pays to 
the plaintiff all costs and damages which the latter recovers in the action, 
including damages for the loss of rents and profits. (1869-70, c. 193; Code, s. 
23/; Rev., s. 453;.C.S., s..495.) 

Legal Periodicals. — For comment on ac- 
cess of indigents into the civil courtroom, see 49 
N.C.L. Rev. 683 (1971). 
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CASE NOTES 

Purpose of Section. — The purpose of the 
Legislature in passing the statute was to in- 
demnify the plaintiff in such actions for costs, 
in case he should prevail. It was never intended 
that the requirements should be made an en- 
gine of oppression, and that a party having 
merit should, on technical grounds, forfeit his 
right to be heard when he is ready to secure 
costs, and when, in the opinion of the presiding 
judge, it is proper to give further time to plead, 
in order to permit the filing of the bond. 
Henning v. Warner, 109 N.C. 406, 14 S.E. 317 
(1891). 

The plain purpose of this section is to assure 
the plaintiff that he will suffer no damages 
during such period as he may be wrongfully 
deprived of possession. Morris v. Wilkins, 241 
N.C. 507, 85 S.E.2d 892 (1955). 
A defense bond was never intended to be 

used to require forfeiture on technical grounds 
by a party having merit to its argument in an 
action for the recovery or possession of real 
property. Swan Quarter Farms, Inc. v. Spencer, 
133 N.C. App. 106, 514 S.E.2d 735 (1999). 
Bond Premium Tax. — Section 6-20, which 

vests the trial judge with discretionary author- 
ity to allow costs as justice may require, pro- 
vided statutory authority for judge’s decision to 
tax defendant’s bond premiums, paid pursuant 
to § 1-111, against plaintiff. Minton v. Lowe’s 
Food Stores, 121 N.C. App. 675, 468 S.E.2d 513 
(1996). 
The defense bond required by this sec- 

tion is not an “appeal bond,” but is a bond 
which can be required before defendant is al- 
lowed to plead to the complaint. Crockett v. 
Lowry, 8 N.C. App. 71, 173 S.E.2d 566 (1970). 
The word “defendant” was not intended 

to comprehend the State or its agencies. 
Kistler v. City of Raleigh, 261 N.C. 775, 136 
S.E.2d 78 (1964). 
A municipality is not required to file 

bond in defending an action for the possession 
of real property, since this section does not 
apply to the State or its agencies. Kistler v. City 
of Raleigh, 261 N.C. 775, 136 S.E.2d 78 (1964). 
The bond required by this section does 

not apply to a defendant who is not in 
possession of the land in controversy. Hence, 
this section does not apply to an action by a 
plaintiff in possession to remove a cloud from 
his title. Nor does it apply to an action to 
establish a parol trust and to have defendant 
render an accounting as mortgagee in posses- 
sion. Nor does it apply to a special proceeding 
under § 38-1 et seq. to establish the location of 

a boundary line. The decisions point towards a 
restriction of its application to actions in eject- 
ment, the defendant being in possession when 
the action is commenced. Morris v. Wilkins, 241 

N.C. 507, 85 S.E.2d 892 (1955). 
This section and § 1-112 do not apply unless 

the party against whom relief is demanded is in 
possession of the property, and therefore when 
a motion to strike a cross action on the ground 
of want of bond is denied, it will be assumed, in 
the absence of findings of record, that the court 
found, in accordance with allegations in the 
pleadings, that the parties against whom the 
relief was demanded were not in possession. 
Motley v. Thompson, 259 N.C. 612, 131 S.E.2d 
447 (1963). 

In an action for damages for trespass upon 
realty in which there is no allegation to the 
effect that the defendant is in actual possession 
of the property or any part thereof, the defen- 
dant is not required to post bond before answer- 
ing, as required by this section. Wilson v. Chan- 
dler, 238 N.C. 401, 78 S.E.2d 155 (1953). 

In an action to remove a cloud on the 
title a defense bond is not required. Ten- 
nessee River Land & Timber Co. v. Butler, 134 
N.C. 50, 45 S.E. 956 (1903). 
An action to establish a parol trust in 

lands and to have defendant render an ac- 
counting as mortgagee in possession, and for an 
order directing defendant to convey the lands to 
plaintiff upon payment of any amount found 
due upon the accounting, was not strictly one in 
ejectment, and this section, requiring defen- 
dant in ejectment actions to file bond, was 
inapplicable. Bryant v. Strickland, 232 N.C. 
389, 61 S.E.2d 89 (1950). 
An action to establish a parol trust, with 

prayer that defendant be directed to execute a 
deed to plaintiff, is not an action for recovery or 
possession of real property within the meaning 
of this section and plaintiff is not entitled to 
have the answer stricken and judgment by 
default rendered for failure of defendant to file 
bond. Hodges v. Hodges, 227 N.C. 334, 42 
S.E.2d 82 (1947). 
Where a landlord is joined as a defen- 

dant with his tenant, the tenant and landlord 
thus defending must under this section each 
give bond with good security to pay costs and 
damages if the plaintiff recovers, or make affi- 
davit under § 1-112, and get the certificate of 
an attorney practicing in the court that, in his 
opinion, the plaintiff is not entitled to recover. 
When the tenant fails to give such bond, the 
plaintiff may take a judgment against him; but 
he cannot have an execution against him until 
the further order of the court, which will not be 
made until after the trial of the issues between 
him and the landlord defendant. Harkey v. 
Houston, 65 N.C. 137 (1871). 
A tenant in common in possession claim- 

ing title holds such possession for his 
cotenants by one common title, and in an action 
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to recover the lands, he comes within the mean- 

ing of this section, and must file the bond 
therein required, according to law, before an- 
swering the complaint. Battle v. Mercer, 187 
N.C, 437, 122 S.E. 4 (1924). 
Vendee in Possession. — Where a vendee 

is let into possession before the purchase 
money is paid, and the vendor brings an action 
to recover the possession, the defendant must 
file the undertaking to secure rents and dam- 
ages provided for by this section before he will 
be allowed to answer. Allen v. Taylor, 96 N.C. 
37, 1 S.E. 462 (1887). 
The court has authority to set bond in 

an amount above the $200.00 statutory 
limit. Narron v. Union Camp Corp., 81 N.C. 
App. 263, 344 S.E.2d 64 (1986). 

The operative portions of § 1-109 and this 
section have been in effect for many years, and 
a line of older authority, never overruled and 
unaffected by subsequent, merely formal 
amendments, has consistently construed these 
statutes as allowing the court in its discretion 
to require additional security for costs beyond 
the $200.00 statutory figure. Narron v. Union 
Camp Corp., 81 N.C. App. 263, 344 S.E.2d 64 
(1986). ; 

Failure to Give Undertaking. — In cases 
coming within the purview of this section, when 
an answer has been filed without any bond and 
has remained on file without objection, it would 
be improper for the trial judge to strike the 
answer and render judgment for plaintiff with- 
out notice to show cause or without giving the 
defendant the opportunity to file a defense 
bond. McMillan v. Baker, 92 N.C. 110 (1885); 
Cooper v. Warlick, 109 N.C. 672, 14 S.E. 106 
(1891); Becton v. Dunn, 137 N.C. 559, 50 S.E. 
289 (1905); Gates v. McDonald, 1 N.C. App. 587, 
162 S.E.2d 143 (1968); Crockett v. Lowry, 8 N.C. 
App. 71, 173 S.E.2d 566 (1970). See also, Rich v. 
Norfolk S. Ry., 244 N.C. 175, 92 S.E.2d 768 
(1956). 
Where a defendant in ejectment fails to file 

the undertaking required by this section or to 
procure leave to defend without bond under 
§ 1-112, the court may strike out the answer 
and render judgment by default. Patrick v. 
Dunn, 162 N.C. 19, 77 S.E. 995 (1913). 
Power of Court to Dismiss for Failure to 

Post Bond. — Dismissal for failure to post a 
required bond is a matter “incidental to juris- 
diction,” not on the merits, and courts have 
continuing power to supervise their jurisdiction 
over the subject matter before them, including 
the power to dismiss ex mero motu. Narron v. 
Union Camp Corp., 81 N.C. App. 268, 344 
S.E.2d 64 (1986). 

Failure to File Bond Due to Ignorance 
Held Not Excusable Neglect. — Ordinarily 
excusable neglect cannot arise out of a mistake 
of law, and where judgment has been rendered 
by default final for plaintiff for the failure of 

ART. 9. PROSECUTION BONDS §1-111 

defendant to file answer as required by the 
statute, the ignorance of the defendant that he 
was required to file the bonds, before answer, 
required by this section, when he was in pos- 
session of and claiming title to lands, the sub- 
ject of the action, was not excusable neglect on 
his motion to set the judgment aside, and not 
allowable when it appeared that the plaintiff 
was diligent in insisting upon his rights and 
had done nothing that could be regarded as a 
waiver thereof. Battle v. Mercer, 187 N.C. 437, 
122 S.E. 4 (1924). 
Waiver of Bond Requirement Generally. 

— The requirement that the defendant must 
execute and file a defense bond, or in lieu 
thereof a certificate and affidavit as provided by 
§ 1-112, may be waived unless seasonably in- 
sisted upon by the plaintiff. Calaway v. Harris, 
229 N.C. 117, 47 S.E.2d 796 (1948); Motley v. 
Thompson, 259 N.C. 612, 131..S.F.2d 447 
(1963); Sisk v. Perkins, 264 N.C. 43, 140 S.E.2d 
753 (1965); Gates v. McDonald, 1 N.C. App. 587, 
162 S.E.2d 143 (1968); Crockett v. Lowry, 8 N.C. 
App. 71, 173 S.E.2d 566 (1970). 

The undertaking required by this section is 
for the benefit of the plaintiff, and it ought to be 
strictly required unless waived by him; but he 
may waive it if he sees fit to do so. Gates v. 
McDonald, 1 N.C. App. 587, 162 S.E.2d 143 
(1968). 
Bond Requirement Held Waived. — The 

statutory requirement of bond in actions in 
ejectment may be waived, and therefore in 
plaintiffs’ action in trespass in which defen- 
dants filed a counterclaim in ejectment, judg- 
ment by default in favor of defendants on the 
counterclaim for want of a bond was properly 
set aside when plaintiffs filed a reply to the 
counterclaim and raised no objection based on 
want of bond until some weeks thereafter 
when, without notice to plaintiffs, they moved 
for default judgment before the clerk. Motley v. 
Thompson, 259 N.C. 612, 1381 S.E.2d 447 
(1963). 

The failure for three years to move for judg- 
ment by default for failure to file a defense bond 
waived the right thereto. Tennessee River Land 
& Timber Co. v. Butler, 134 N.C. 50, 45 S.E. 956 
(1903). 
Undertaking Set By Court in Lieu of 

Bond. — Where the trial court conducted a 
hearing and determined that the landlord’s 
action to recover property for failure to pay rent 
should proceed on its merits upon defendant’s 
filing an undertaking in the amount of $1,000, 
the landlord was not entitled to default judg- 
ment for the defendant’s failure to file bond 
with its answer. Laing v. Lewis, 133 N.C. App. 
172, 515 S.E.2d 40 (1999). 
As to time for filing bond, see Jones v. 

Jones, 187 N.C. 589, 122 S.E. 370 (1924). 
Extension of time to file a defense bond 

is a matter in the discretion of the judge, 
for which no appeal will lie. Dunn v. Marks, 141 
N.C. 232, 53 S.E. 845 (1906). 
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Formal Order Fixing Amount of Bond 
Not Required. — Neither formal order fixing 
the amount of the defense bond required of 
defendant in actions for the recovery of real 
property, nor notice to plaintiff, is required. 
Privette v. Allen, 227 N.C. 164, 41 S.E.2d 364 
(1947). 
Remedy for Insufficient Bond. — Where, 

in an action in ejectment, defendant, after 
consultation with the clerk, tendered justified 
bond in the minimum amount required by this 
section, and the clerk accepted the bond and 
made notation thereof on the records, there was 
a substantial compliance with the statute, and 
plaintiff’s remedy if he deemed the bond insuf- 
ficient was by motion in the cause. Privette v. 
Allen, 227 N.C. 164, 41 S.E.2d 364 (1947). 

Liability of Surety. — The surety on the 
bond under this section is liable only for rents 
and profits pending litigation and subsequent 
to filing the bond. Hughes v. Pritchard, 129 
N.C. 42, 39 S.E. 632 (1901). 
Summary Judgment Against Sureties. — 

Upon judgment being rendered against defen- 
dant in an action to recover land, it is not error 
to enter a Summary judgment against the sure- 
ties on his bond. Rollins v. Henry, 84 N.C. 569 
(1881). 
Foreclosure of Mortgage Given for 

Bond. — A mortgage, given in lieu of the bond 
required by this section, may be foreclosed by 
motion, upon notice, in the original action. 
Ryan v. Martin, 103 N.C. 282, 9 S.E. 197, 
rehearing denied, 104 N.C. 176, 10 S.E. 169 
(1889). 

Costs on Appeal. — The defense bond and 
the sureties thereon, in an action of ejectment 
under this section, are liable to the amount of 
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the bond for the costs on appeal as well as those 
incurred in the superior court. Kenney v. Sea- 
board Air Line R.R., 166 N.C. 566, 82 S.E. 849 
(1914); Grimes v. Andrews, 171 N.C. 367, 88 
S.E. 513 (1916). 
Power to Appoint Receiver Not 

Abridged. — This section, requiring a defen- 
dant in ejectment to give bond before putting in 
a defense to the action, does not abridge the 
power of the court to appoint a receiver to 
secure the rents and profits. Kron v. Dennis, 90 
N.C. 327 (1884); Durant v. Crowell, 97 N.C. 
367, 2 S.E. 541 (1887); Arey v. Williams, 154 
N.C. 610, 154 N.C. 910, 70 S.E. 931, 70 S.E. 931 
(1911). 
Appointment of Receiver Unnecessary. 

— In an action to recover real property or its 
possession, upon approval of defendant’s bond 
by the clerk of the superior court for continued 
possession, given under this section, when de- 
fendant has given it in compliance with the 
statute, the plaintiff has an adequate and suf- 
ficient remedy at law upon the bond of the 
principal and surety so given and approved, 
and the equitable right to the appointment of a 
receiver under § 1-502(1) is not available to the 

plaintiff, it appearing that a money demand 
will sufficiently compensate him. Jones vy. 
Jones, 187 N.C. 589, 122 S.E. 370 (1924). 
Applied in Clegg v. Canady, 213 N.C. 258, 

195 S.E. 770 (1938); Moody v. Howell, 229 N.C. 
198, 49 S.E.2d 233 (1948); Turner v. Weber, 16 
N.C. App. 574, 192 S.E.2d 601 (1972). 

Cited in Whitaker v. Raines, 226 N.C. 526, 
39 S.E.2d 266 (1946); Teel v. Johnson, 228 N.C. 
155, 44 S.E.2d 727 (1947); Musten v. Musten, 
36 N.C. App. 618, 244 S.E.2d 699 (1978). 

OPINIONS OF ATTORNEY GENERAL 

The purpose of the bond is to assure the 
plaintiff that he will suffer no damages during 
such period as he may be wrongfully deprived 
of possession. See opinion of Attorney General 
to Mr. Thurman B. Hampton, Secretary of the 
Department of Crime Control and Public 
Safety, — N.C.A.G. — (February 10, 1995). 

This section has no application except 
in actions such as common law land reposses- 
sion cases, where a defendant is required to 
plead. See opinion of Attorney General to Mr. 
Thurman B. Hampton, Secretary of the Depart- 
ment of Crime Control and Public Safety, — 
N.C.A.G. — (February 10, 1995). 
Summary ejectment proceedings pursu- 

ant to Chapter 42 are a landlord’s “exclu- 
sive remedy” to regain possession of his prop- 
erty; the General Assembly did not intend for 
other statutory provisions, such as this section, 
to apply to summary ejectment proceedings. 
See opinion of Attorney General Mr. Thurmon 
B. Hampton, Secretary of the Department of 
Crime Control and Public Safety, — N.C.A.G. 
— (February 10, 1995). 

In summary ejectment actions defen- 
dant’s are not required to post bond before 
pleading. See opinion of Attorney General to 
Mr. Thurman B. Hampton, Secretary of the 
Department of Crime Control and Public 
Safety, — N.C.A.G. — (February 10, 1995). 

§ 1-112. Defense without bond. 

(a) The undertaking prescribed in G.S. 1-111 is not necessary if an attorney 
practicing in the court where the action is pending certifies to the court in 
writing that he has examined the case of the defendant and is of the opinion 
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that the plaintiff is not entitled to recover; and if the defendant also files an 
affidavit stating that he is unable to give and is not worth the amount of the 
undertaking in any property whatsoever. 

(b) An undertaking shall not be required in any summary ejectment action 
brought pursuant to Articles 3 or 7 of Chapter 42 of the General Statutes. 
(1869-70, c. 193; Code, s. 237; Rev., s. 454; C.S., s. 496; 1997-473, s. 2.) 

Legal Periodicals. — For comment on ac- 
cess of indigents into the civil courtroom, see 49 
N.C.L. Rev. 683 (1971). 

CASE NOTES 

Effect of Similar Prior Law. — Under the 
proviso formerly attached to § 1-111, which 
was substantially the same as this section, and 
provided “that no such undertaking shall be 
required” in the case provided for, the words “no 
such” were used in the broad sense of not any 
like that required. There was nothing in the 
statute that suggested the contrary, or that an 
undertaking for a less sum than $200.00 in 

amount might be required in any case. The 
purpose was to allow persons thus poor to make 

defense in such actions without giving any 
undertaking, nor does § 350 (now § 58-74-25) 
authorize the court to require a party to execute 
a mortgage of real estate in the cases therein 
provided for. It simply allowed the party of 
whom an undertaking might be required in 
such cases to give such mortgage instead of it, 
and the former had to be for the same amount 
as the latter. Wilson v. Fowler, 104 N.C. 471, 10 
S.E. 566 (1889). 

Suit and Appeal in Forma Pauperis Con- 
trasted with Defense Without Bond. — 
When one proposes to sue in forma pauperis, or 
to appeal, he is only required to swear to his 
inability to give the undertaking; while in order 
to defend an attack upon his right of possession 
of land, he must state not only such inability, 
but further, that “he is not worth the amount of 
the said undertaking in any property whatso- 
ever,” apparently, if not in fact, denying the 
privilege to one who has only sufficient exempt 
property to equal the amount of the bond. 
Taylor v. Apple, 90 N.C. 343 (1884). 

Notice to Adverse Party Unnecessary. — 
Nothing in this section requires notice to be 

given to the adverse party on an application for 
permission to defend a suit without giving the 
required security. Deal v. Palmer, 68 N.C. 215 
(1873). See also, Jones v. Fortune, 69 N.C. 322 

(1873); Taylor v. Apple, 90 N.C. 343 (1884); 
Dempsey v. Rhodes, 93 N.C. 120 (1885). 
The certificate of counsel applies only to 

the action as then constituted, and not to 
any other possible action that might be brought 
by plaintiff for the same or similar relief. Wil- 
son v. Fowler, 104 N.C. 471, 10 S.E. 566 (1889). 

Certificate of Counsel Held Sufficient. — 
Where counsel certified that he had examined 
the case of the defendant, and that in his 
opinion the plaintiff was not entitled to recover, 
this was a substantial compliance with the 
statute. It is not intended that the inquiry of 
counsel should extend beyond the information 
derived from the defendant. Taylor v. Apple, 90 
N.C. 348 (1884). 
As to payment and recovery of costs, see 

Lambert v. Kinnery, 74 N.C. 348 (1876); Justice 
yv. Eddings, 75 N.C. 581 (1876); Bailey v. Brown, 
105 N.C. 127, 10 S.E. 1054 (1890); Speller v. 
Speller, 119 N.C. 356, 26 S.E. 160 (1895). 
Applied in Turner v. Weber, 16 N.C. App. 

574, 192 S.E.2d 601 (1972). 
Cited in Whitaker v. Raines, 226 N.C. 526, 

39 S.E.2d 266 (1946); Morris v. Wilkins, 241 
N.C. 507, 85 S.E.2d 892 (1955); Sisk v. Perkins, 
264 N.C. 43, 140 S.E.2d 753 (1965); Gates v. 
McDonald, 1 N.C. App. 587, 162 S.H.2d 143 
(1968); Musten v. Musten, 36 N.C. App. 618, 
244 S.E.2d 699 (1978); Minton v. Lowe’s Food 
Stores, 121 N.C. App. 675, 468 S.E.2d 513 
(1996). 

ARTICLE 10. 

Joint and Several Debtors. 

§ 1-113. Defendants jointly or severally liable. 

Where the action is against two or more defendants, and the summons is 
served on one or more, but not on all of them, the plaintiff may proceed as 
follows: 

(1) If the action is against defendants jointly indebted upon contract, he 
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may proceed against the defendants served, unless the court other- 
wise directs, and if he recovers judgment it may be entered against all 
the defendants thus jointly indebted, so far only as that it may be 
enforced against the joint property of all and the separate property of 
the defendants served, and if they are subject to arrest, against the 
persons of the defendants served. 

(2) If the action is against defendants severally liable, he may proceed 
against the defendants served, in the same manner as if they were the 
only defendants. 

(3) Ifall the defendants have been served, judgment may be taken against 
any or either of them severally, when the plaintiff would be entitled to 
judgment against such defendant or defendants if the action has been 
against them or any of them alone. | 

(4) If the name of one or more partners has, for any cause, been omitted 
in an action in which judgment has been rendered against the 
defendants named in the summons, and the omission was not pleaded 
in action, the plaintiff, in case the judgment remains unsatisfied, may 
by action recover of such partner separately, upon proving his joint 
liability, notwithstanding he was not named in the original action; but 
the plaintiff may have satisfaction of only one judgment rendered for 
the same cause of action. (C.C.P., s. 87; Code, s. 222; Rev., s. 455; C.S., 
s. 497.) 

Legal Periodicals. — For comment on cases 
decided under this section, see 13 N.C.L. Rev. 
83 (1935). 

For note on acquiring diversity jurisdiction 
over an unincorporated association, see 60 
N.C.L. Rev. 194 (1981). 

CASE NOTES 

Common Law. — At common law in actions 
ex contractu, the general rule is that if the 
contract is joint the plaintiff must sue all the 
persons who either expressly or by implication 
of law made the contract. North State Fin. Co. 
v. Leonard, 263 N.C. 167, 1389 S.E.2d 356 
(1964). 
Purpose of Section. — This section was 

intended to prevent a partner who was not 
served with summons from defeating an action 
against him on the ground that judgment had 
already been taken against his copartner; and 
so the cause of action was merged in the judg- 
ment, and authorizes an action against him 
separately, provided the first judgment remains 
unsatisfied. Navassa Guano Co. v. Willard, 73 
N.C. 521 (1875). 
Subdivision (1) of this section applies to 

obligations that are joint only, not to obli- 
gations that are joint and several. North State 
Fin. Co. v. Leonard, 263 N.C. 167, 139 S.E.2d 
356 (1964). 
Members of a partnership are jointly 

and severally bound for all its debts. Because 

of the joint lability, the creditor and each 
partner has a right to demand that the joint 
property shall be applied to the joint debts; and 
because of the several liability, a creditor may, 
at will, sue any one or more of the partners. 
Hanstein v. Johnson, 112 N.C. 253, 17 S.E. 155 
(1893). 

While a creditor and also each partner has a 
right to demand that partnership Goint) prop- 
erty be applied to the satisfaction of partner- 
ship debts, each partner is severally bound to 
the creditor for the full amount of his claim. 
North State Fin. Co. v. Leonard, 263 N.C. 167, 
139 S.E.2d 356 (1964). 

Effect of Service on Less Than All Part- 
ners. — Where, in an action against a partner- 
ship, service of summons has been made on 
some but not all of the partners, upon a verdict 
in plaintiff’s favor a judgment may be properly 
entered that is binding upon the partnership’s 
joint property, and upon the individual mem- 
bers served, but not individually upon those not 
so served with process. Hancock v. Southgate, 
186 N.C. 278, 119 S.E. 364 (1928). 

§ 1-114. Summoned after judgment; defense. 
_ When a judgment is recovered against one or more of several persons jointly 
indebted upon a contract in accordance with the preceding section [§ 1-113], 
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those who were not originally summoned to answer the complaint may be 
summoned to show cause why they should not be bound by the judgment, in 
the same manner as if they had been originally summoned. A party so 
summoned may answer within the time specified denying the judgment, or 
setting up any defense thereto which has arisen subsequent to such judgment; 
and may make any defense which he might have made to the action if the 
summons had been served on him originally. (C.C.P., ss. 318, 322; Code, ss. 223, 
224; Rev., ss. 456, 457; C.S., s. 498.) 

CASE NOTES 

This section applies to obligations that 
are joint only, not to obligations that are joint 
and several. North State Fin. Co. v. Leonard, 
263 N.C. 167, 139 S.E.2d 356 (1964). 
When Motion in Cause Is Proper. — 

Where a judgment is taken against two of three 
partners who are liable jointly and severally, 
the proper method to enforce the liability of the 
third partner is a new action and not a motion 
in the action in which such judgment was 
rendered; it is only when the liability is joint 
and not several that the motion in the cause is 
proper. Davis v. Sanderlin, 119 N.C. 84, 25 S.E. 
815 (1896). . 

Statute of Limitations Held to Bar Ac- 
tion. — Where an action was begun against 
certain administrators and the sureties on 

their bond, and one surety was not served with 
summons until more than three years thereaf- 
ter, the three-year statute of limitations was a 
bar to the action against such surety. Koonce v. 
Pelletier, 115 N.C. 233, 20 S.E. 391 (1894). See 
also, Rufty v. Claywell, Power & Co., 93 N.C. 
306 (1885). 
Where an action was instituted and judg- 

ment was obtained against A. B. & Co., upon a 
bill of exchange, and C, who was a secret 
partner in the firm, was not joined as defen- 
dant, and the plaintiff afterwards, more than 
three years after the cause of action accrued, 
discovered that C was a partner and instituted 
an action against him, the action was barred by 
the statute of limitations. Navassa Guano Co. v. 
Willard, 73 N.C. 521 (1875). 

§ 1-115: Repealed by Session Laws 1969, c. 954, s. 4. 

ARTICLE 11. 

Lis Pendens. 

§ 1-116. Filing of notice of suit. 

(a) Any person desiring the benefit of constructive notice of pending litiga- 
tion must file a separate, independent notice thereof, which notice shall be 
cross-indexed in accordance with G.S. 1-117, in the following cases: 

(1) Actions affecting title to real property; 
(2) Actions to foreclose any mortgage or deed of trust or to enforce any lien 

on real property; and 
(3) Actions in which any order of attachment is issued and real property 

is attached. 
(b) Notice of pending litigation shall contain: 

(1) The name of the court in which the action has been commenced or is 
pending; 

(2) The names of the parties to the action; 
(3) The nature and purpose of the action; and 
(4) A description of the property to be affected thereby. 

(c) Notice of pending litigation may be filed: 
(1) At or any time after the commencement of an action pursuant to Rule 

3 of the Rules of Civil Procedure; or 
(2) At or any time after real property has been attached; or 
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(3) At or any time after the filing of an answer or other pleading in which 
the pleading party states an affirmative claim for relief falling within 
the provisions of subsection (a) of this section. 

(d) Notice of pending litigation must be filed with the clerk of the superior 
court of each county in which any part of the real estate is located, not 
excepting the county in which the action is pending, in order to be effective 
against bona fide purchasers or lien creditors with respect to the real property 
located in such county. (C.C.P., s. 90; Code, s. 229; Rev., s. 460; 1917, c. 106; 
C.S., s. 500;'1949, cc. 260; 1959, c. 1163, 's. 1; 1967, c. 954, 3.3.) 

Cross References. — As to filing of notice of 
lis pendens where court is to distribute marital 
property upon divorce, see § 50-20. 

Editor’s Note. — The Rules of Civil Proce- 
dure, referred to above, are found in § 1A-1. 

CASE NOTES 

As to the similarity of this section to 
English and New York statutes, see Todd, 

Schenck & Co. v. Outlaw, 79 N.C. 235 (1878). 
The common-law rule of lis pendens has 

been replaced in North Carolina by this 
Article. Cutter v. Cutter Realty Co., 265 N.C. 
664, 144 S.E.2d 882 (1965); Pegram v. Tomrich 
Corp., 4 N.C. App. 413, 166 S.E.2d 849 (1969). 
See also, Collingwood v. Brown, 106 N.C. 362, 
10 S.E. 868 (1890). 
The common-law rule was that if the real 

estate to be affected by the judgment or decree 
was situated in several counties it would all be 
bound by the lis pendens arising from the 
pendency of a suit in the county in which only a 
part of it was situated, since all persons were 
supposed to be attentive to what occurred in 
courts of justice, whereas the plain purpose of 
this section was to modify the rule so as to 
require notice in all counties where the real 
estate was situated. Collingwood v. Brown, 106 
N.C. 362, 10 S.E. 868 (1890). 
As to the purpose of the 1959 amend- 

ment, see Lawing v. Jaynes, 285 N.C. 418, 206 
S.E.2d 162 (1974). 
Doctrine of Lis Pendens Stated. — The 

general doctrine of lis pendens is familiar and 
is firmly established. It may be stated to be 
thus: When a person buys property pending an 
action of which he has notice, actual or pre- 
sumed, in which the title to it is in issue, from 
one of the parties to the action, he is bound by 
the judgment in the action, just as the party 
from whom he bought would have been. The 
rule is absolutely necessary to give effect to the 
judgments of courts, because if it were not so 
held, a party could always defeat the judgment 
by conveying in anticipation of it to some 
stranger, and the plaintiff would be compelled 
to commence a new action against him, and so 
on indefinitely. Rollins v. Henry, 78 N.C. 342 
(1878); Hill v. Pinelawn Mem. Park, 304 N.C. 
159, 282 S.E.2d 779 (1981). 

Lis pendens, literally “pending suit,” is a 

statutory device by which the world is put on 
notice that an order of attachment has been 
issued with respect to certain real property 
owned by a party against whom a monetary 
judgment is sought and that the lien of attach- 
ment may be executed and the property sold in 
satisfaction of the judgment. Edwards v. 
Brown’s Cabinets, 63 N.C. App. 524, 305 S.E.2d 
765, cert. denied, 309 N.C. 632, 308 S.E.2d 64 
(1983). 
Operation of Law of Lis Pendens May Be 

Harsh. — The rule of lis pendens, while 
founded upon principles of public policy and 
absolutely necessary to give effect to the decree 
of the courts, is nevertheless in many instances 
very harsh in its operation; and one who relies 
upon it to defeat a bona fide purchaser must 
understand that his case is strictissimi juris. 
Arrington v. Arrington, 114 N.C. 151, 19 S.E. 
351 (1894); Cutter v. Cutter Realty Co., 265 
N.C. 664, 144 S.E.2d 882 (1965). 
And Strict Compliance Is Required 

Therewith. — The statutory law as to lis 
pendens embodied in this Article provides a 
definite method for giving constructive notice, 
so that a search of known records will convert it 
into actual notice. Since the application of this 
rule may work hardship in many instances, a 
strict compliance with its provisions is re- 
quired. Hughes v. North Carolina State Hwy. 
Comm'n, 275 N.C. 121, 165 S.E.2d 321 (1969). 
When Lis Pendens May Be Filed. — Sub- 

section (a) of this section makes clear that if 
neither a foreclosure nor an attachment order 
are involved, a lis pendens may be filed only 
where a legitimate interest in real property 
may lie. Zinn v. Walker, 87 N.C. App. 325, 361 
S.E.2d 314 (1987), cert. denied, 321 N.C. 747, 
366 S.E.2d 871 (1988). 
The filing of lis pendens is authorized 

only in actions affecting the title to real 
property. McGurk v. Moore, 234 N.C. 248, 67 
S.E.2d 53 (1951); Parker v. White, 235 N.C. 
680, 71 S.E.2d 122 (1952); Wolfe v. Hewes, 41 
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N.C. App. 88, 254 S.E.2d 204 (1979). 
“Action,” as used in this section, embraces all 

judicial proceedings affecting the title to real 
property or in which title to land is at issue. 
Whitehurst v. Abbott, 225 N.C. 1, 33 S.E.2d 129 

(1945). 
Subsection (a) of this section makes clear 

that if neither a foreclosure nor an attachment 
order are involved, a lis pendens may be filed 
only where a legitimate interest in real prop- 
erty may lie. Zinn v. Walker, 87 N.C. App. 325, 
361 S.E.2d 314 (1987), cert. denied, 321 N.C. 
747, 366 S.E.2d 871 (1988). 
And in Actions Enumerated Under This 

Section. — There can be no valid notice of lis 
pendens in this State except in one of the three 
types of actions enumerated in subsection (a) of 
this section. Cutter v. Cutter Realty Co., 265 
N.C. 664, 144 S.E.2d 882 (1965); North Caro- 
lina Nat] Bank v. Evans, 296 N.C. 374, 250 
S.E.2d 231 (1979). 

It Is Required When Claim Is in Deroga- 
tion of the Record. — The rule of lis pendens 
applies in actions to set aside deeds or other 
instruments for fraud, to establish a construc- 
tive or resulting trust, to require specific per- 
formance, to correct a deed for mutual mistake 
and in like cases where there is no record notice 
and where otherwise a prospective purchaser 
would be ignorant of the claim. That is, lis 
pendens notice is required when the claim is 
contra or in derogation of the record. Cutter v. 
Cutter Realty Co., 265 N.C. 664, 144 S.E.2d 882 
(1965). 

Lis Pendens Not Required to Protect 
Pension. — North Carolina law does not au- 
thorize the filing of a lis pendens against a 
pension; thus, this step is not required in order 
to protect pension rights when a former spouse 
receives a discharge in bankruptcy while a 
claim for equitable distribution is pending. 
Walston v. Walston, 190 Bankr. 66 (E.D.N.C. 
1995). 
The nature of plaintiff’s action must be 

determined by reference to the facts al- 
leged in the body of the complaint rather than 
by what is contained in the prayer for relief. 
Pegram v. Tomrich Corp., 4 N.C. App. 413, 166 
S.E.2d 849 (1969). 
Action to establish a trust as to certain 

described real property is an action “af- 
fecting title to real property” within the mean- 
ing of subsection (a)(1) of this section, and a 
valid notice of lis pendens may be filed in 
connection therewith. Pegram v. Tomrich Corp., 
4 N.C. App. 413, 166 S.E.2d 849 (1969). 
As Is an Action to Set Aside a Fraudulent 

Conveyance. — A claim for relief by a creditor 
seeking to set aside a fraudulent conveyance 
pursuant to former § 39-15 constitutes an ac- 
tion “affecting title to real property” within the 
meaning of the lis pendens statute. North Caro- 
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lina Nat'l Bank v. Evans, 296 N.C. 374, 250 
S.E.2d 231 (1979). 
But an Action for Monetary Damages Is 

Not. — Where it is clear from a reading of the 
complaint, and the amendment thereto, that 
the action is one to recover monetary damages, 
the action is not one affecting the title to real 
property within the purview of this section. 
Parker v. White, 235 N.C. 680, 71 S.E.2d 122 
(1952). 

This section does not apply to an action the 
purpose of which is to secure a personal judg- 
ment for the payment of money, even though 
such a judgment, if obtained and properly dock- 
eted, is a lien upon land of the defendant 
described in the complaint. Cutter v. Cutter 
Realty Co., 265 N.C. 664, 144 S.E.2d 882 
(1965); Booker v. Porth, 1 N.C. App. 434, 161 
S.E.2d 767 (1968); Pegram v. Tomrich Corp., 4 
N.C. App. 418, 166 S.E.2d 849 (1969); Lord v. 
Jeffreys, 22 N.C. App. 13, 205 S.E.2d 563 
(1974). 

The defendant county clerk was not required 
by this section to cross-index the plaintiff’s 
notice of lis pendens, filed in connection with 
her claim against her ex-husband, where it did 
not directly affect title to the real property 
because her primary purpose was to secure a 
personal money judgment. George v. Adminis- 
trative Office of Courts, 142 N.C. App. 479, 542 
S.E.2d 699 (2001). 
Nor Is Action to Prevent Change in 

Record. — An action brought for the purpose 
of preventing a change in the record and not for 
the purpose of establishing a trust or lien upon 
the property is not an action of the type in 
which this section permits the filing of a notice 
of lis pendens. Cutter v. Cutter Realty Co., 265 
N.C. 664, 144 S.E.2d 882 (1965). 
Where mortgagee brings an action to 

recover on note secured by mortgage and 
to set aside a deed of the mortgagor, but not 
to foreclose the mortgage, the action was not 
one affecting the title to land within the mean- 
ing of this section, and the judgment of the 
lower court canceling and removing the notice 
of lis pendens from the records would be af- 
firmed on appeal. Threlkeld v. Malcragson 
Land Co., 198 N.C. 186, 151 S.E. 99 (1930). 
An action to recover damages for the 

breach of an option contract was not an 
action affecting the title to realty within this 
section, and the filing of notice in such case 
would not affect a purchaser pending that ac- 
tion. Horney v. Price, 189 N.C. 820, 128 S.E. 
321 (1925). 
Where a complaint merely alleged a di- 

version of partnership assets without con- 
necting the diversion with the property on 
which the notice was sought, the complaint 
failed to state a cause of action affecting title to 
real property, and the trial court properly can- 
celled the notices of lis pendens. Wolfe v. 
Hewes, 41 N.C. App. 88, 254 S.E.2d 204 (1979). 
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U.S. Government’s Interest. — Because 
the U.S. Government’s interest under 18 U.S.C. 
§ 981 and 21 U.S.C. § 881 (federal drug sei- 
zure and forfeiture laws) in a property relates 
back to the time of an illegal act, a property 
became attached pursuant to subdivision (c)(2) 
of this section prior to or shortly after the 
government filed the notice of lis pendens. The 
government’s interest in the property vested as 
soon as the property was used in an illegal 
manner. Thus, a notice of lis pendens is valid 
and necessary to place the world on notice of 
the government’s interest in the property. In re 
Certain Real Property Located at Lot 8, 763 F. 
Supp. 150 (W.D.N.C. 1991). 

This section is designed to supplement 
the registration law and to provide a simple 
and readily available means of ascertaining the 
existence of adverse claims to land which are 
not otherwise disclosed by the registry. Notice 
under the act is required to give constructive 
notice to prospective purchasers when the 
claim is in derogation of the record. Whitehurst 
v. Abbott, 225 N.C. 1, 33 S.E.2d 129 (1945). 

Effects of Lis Pendens and Registration 
Are the Same. — The effect of lis pendens and 
the effect of registration are in their nature the 
same thing. They are only different examples of 
the operation of the rule of constructive notice. 
Whitehurst v. Abbott, 225 N.C. 1, 33 S.E.2d 129 
(1945); Cutter v. Cutter Realty Co., 265 N.C. 
664, 144 S.E.2d 882 (1965). 
And the Law Governing Each Must Be 

Construed in Pari Materia. — The law of lis 
pendens and the statute requiring the registra- 
tion of instruments affecting title to real prop- 
erty must be construed in pari materia. Other- 
wise, the one would be destructive of the other. 
Cutter v. Cutter Realty Co., 265 N.C. 664, 144 
S.E.2d 882 (1965). 

Lis Pendens as Notice to Purchaser. — 
The principle of lis pendens is that the specific 
property must be so pointed out by the proceed- 
ings as to warn the whole world that they 
meddle with it at their peril, and the pendency 
of such suit duly prosecuted is notice to a 
purchaser so as to bind his interest. Todd, 
Schenck & Co. v. Outlaw, 79 N.C. 235 (1878). 
Purchaser Is Entitled to Rely on Ab- 

sence of Record Notice. — This section and 
8§ 1-118 and 47-18 serve to provide record 

notice upon the absence of which a prospective 
innocent purchaser may rely. Hill v. Pinelawn 
Mem. Park, 304 N.C. 159, 282 S.E.2d 779 
(1981). 

The lis pendens statutes enable a purchaser 
for a valuable consideration who has no actual 
notice of the pendency of litigation affecting the 
title to the land to proceed with assurance 
when the lis pendens docket does not disclose a 
cross-indexed notice disclosing the pendency of 
such an action. Lawing v. Jaynes, 285 N.C. 418, 
206 S.E.2d 162 (1974); Hill v. Pinelawn Mem. 
Park, 304 N.C. 159, 282 S.E.2d 779 (1981). 
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The filing of notice under this section is 
essential to give constructive notice to those 
who are not directly interested in the proceed- 
ings. Whitehurst v. Abbott, 225 N.C. 1, 33 
S.E.2d 129 (1945). 
Res Must Be Sufficiently Described. — 

Cocomitant to the rule that the lis pendens 
notification is confined to the apparent effect of 
the pleadings, they must contain a description 
of the property affected. The res must be suffi- 
ciently described in the pleadings. Hence, the 
lis pendens notification will be confined to the 
property specified in the papers, and where a 
partial interest only in the property is asserted 
to be in issue the lis pendens notification does 
not extend to the entire interest. Hughes v. 
North Carolina State Hwy. Comm’n, 275 N.C. 
121, 165 S.E.2d 321 (1969). 
When Description Is Sufficient. — Al- 

though it is necessary in order to constitute lis 
pendens that the proceedings should, directly 
or indirectly, designate specific property, yet 
where the description is so definite that anyone 
reading it can learn thereby, either by the 
description or reference, what property is in- 
tended to be made subject to litigation, it is 
sufficient. Arrington v. Arrington, 114 N.C. 151, 
19 S.E. 351 (1894). 
Notice of Lis Pendens Held Subject to 

Dismissal. — Notice of lis pendens relating to 
a civil case seeking damages from defendant 
bank for converting debtor’s funds, causing 
debtor to lose its property, and thereby damag- 
ing debtor’s general partners, was an attempt 
to indirectly challenge the sale of real property 
in a state court proceeding which had been 
removed to the bankruptcy court. Because the 
notice of lis pendens was not related to the type 
of action described in subsection (a) of this 
section, the notice would be dismissed. Huang 
v. Pioneer Sav. Bank, Inc. (In re Tara), 84 
Bankr. 416 (Bankr. E.D.N.C. 1988). 
An order denying a motion to cancel a 

notice of lis pendens is not immediately 
appealable where the property owner fails to 
show that a substantial right of his has been 
impaired. Godley Auction Co. v. Myers, 40 N.C. 
App. 570, 253 S.E.2d 362 (1979). 

For cases holding that entry of lis 
pendens was not required when the action 
was in the county where the land was, see 
Badger v. Daniel, 77 N.C. 251 (1877); Rollins v. 
Henry, 78 N.C. 342 (1878); Todd, Schenck & Co. 
v. Outlaw, 79 N.C. 235 (1878); Spencer v. 
Credle, 102 N.C. 68, 8 S.E. 901 (1889), 
Collingwood v. Brown, 106 N.C. 362, 10 .S.E: 
868 (1890); Arrington v. Arrington, 114 N.C. 
151, 19 S.E. 351 (1894); Bird v. Gilliam, 125 
N.C. 76, 34 S.E. 196 (1899); Morgan v. Bostic, 
132 N.C. 743, 44 S.E. 639 (1903); Jarrett v. 
Holland, 213 N.C. 428, 196 S.E. 314 (1938). But 
see subsection (d) of this section. 

In a suit attacking the validity of a fore- 
closure sale under a deed of trust, a tempo- 
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rary order enjoining further transfer of the 
property by the cestui que trust, the purchaser 
at the sale, was properly dissolved, since plain- 
tiff trustor had an adequate remedy at law by 
filing notice of lis pendens in accordance with 
this and subsequent sections. Whitford v. North 
Carolina Joint Stock Land Bank, 207 N.C. 229, 
176 S.E. 740 (1934). 
Remedy for Improperly Filed Lis 

Pendens. — Defendant failed to prove a basis 
upon which to recover for damages allegedly 
resulting from an improperly filed lis pendens 
where defendant failed to allege any malicious 
intent on the part of plaintiff, and no evidence 
of malice was found in the record. Quinn v. 
Quinn, 111 N.C. App. 922, 433 S.E.2d 807 
(1993). 
Applied in Austin v. Wilder, 26 N.C. App. 

229, 215 S:B.2d 794 (1975); Whyburn ‘v. 

§ 1-116.1. Service of notice. 

ART. 11. LIS PENDENS §1-117 

Norwood, 47 N.C. App. 310, 267 S.E.2d 374 
(1980); Doby v. Lowder, 72 N.C. App. 22, 324 
S.E.2d 26 (1984); Chrysler Credit Corp. v. 
Burton, 599 F. Supp. 1313 (M.D.N.C. 1984). 

Cited in McLeod v. McLeod, 266 N.C. 144, 
146 S.E.2d 65 (1966); G.L. Wilson Bldg. Co. v. 
Leatherwood, 268 F. Supp. 609 (W.D.N.C. 
1967); Hughes v. North Carolina State Hwy. 
Comm’n, 2 N.C. App. 1, 162 S.E.2d 661 (1968); 
Stephenson v. Jones, 69 N.C. App. 116, 316 
S.E.2d 626 (1984); Trustees of Garden of Prayer 
Baptist Church v. Geraldco Bldrs., Inc., 78 N.C. 
App. 108, 336 S.E.2d 694 (1985); United States 
v. Life Ins. Co. of Va. Single Premium Whole 
Life Policy, 647 F. Supp. 7382 (W.D.N.C. 1986); 
Carter v. HCL Leasing Corp. (In re Martin), 87 
Bankr. 394 (Bankr. E.D.N.C. 1988); K & K Dev. 
Corp. v. Columbia Banking Fed. Sav. & Loan 
Ass’n, 96 N.C. App. 474, 386 S.E.2d 226 (1989). 

In all actions as defined in G.S. 1-116 in which notice of pendency of the 
action is filed, a copy of such notice shall be served on the other party or parties 
as follows: 

(1) If filed by the plaintiff at or after service of summons but before the 
filing of the complaint, service shall be in the manner provided in Rule 
4 of the Rules of Civil Procedure for service of summons. 

(2) If filed by the plaintiff at or after the filing of the complaint, service 
shall be in the same manner as the complaint. 

(3) All other such notices shall be served in the manner provided in Rule 
5 of the Rules of Civil Procedure. (1949, c. 260; 1967, c. 954, s. 3.) 

Editor’s Note. — For provisions similar to 
those of the former last four sentences of this 
section, see now subsection (b) of § 1-119. 

The Rules of Civil Procedure, referred to 
above, are found in § 1A-1. 

CASE NOTES 

Cited in North Carolina Nat’! Bank v. Evans, 
296 N.C. 374, 250 S.E.2d 231 (1979). 

§ 1-117. Cross-index of lis pendens. 

Every notice of pending litigation filed under this Article shall be cross- 
indexed by the clerk of the superior court in a record, called the “Record of Lis 
Pendens,” to be kept by him pursuant to G.S. 2-42(6). (1903, c. 472; Rev., s. 464; 
B19 9023 1:.0,S.,.8).501;.1959,.c..1163).s. 2.) 

Editor’s Note. — Section 2-42, referred to in 
this section, was revised and transferred to 

§ 7A-109 by Session Laws 1971, c. 363, s. 6. 

CASE NOTES 

This Section Must Be Construed with 
§ 47-18. — Lis pendens and registration each 
have the purpose of giving constructive notice 

by record, and this section and § 47-18 must be 
construed in pari materia, while the lis 
pendens statutes do not affect the registration 
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laws, the converse is not true. Massachusetts 
Bonding & Ins. Co. v. Knox, 220 N.C. 725, 18 
S.E.2d 436, 1388 A.L.R. 1488 (1942). 
Operation of Lis Pendens Statutes. — 

The lis pendens statutes enable a purchaser for 
a valuable consideration who has no actual 
notice of the pendency of litigation affecting the 
title to the land to proceed with assurance 
when the lis pendens docket does not disclose a 
cross-indexed notice disclosing the pendency of 
such an action. Lawing v. Jaynes, 285 N.C. 418, 
206 S.E.2d 162 (1974). 
Duty of the County Clerk. — The defen- 

dant county clerk was not required by this 
section to cross-index the plaintiff’s notice of lis 
pendens, filed in connection with her claim 
against her ex-husband, where it did not di- 
rectly affect title to the real property because 
her primary purpose was to secure a personal 
money judgment. George v. Administrative Of- 
fice of Courts, 142 N.C. App. 479, 542 S.E.2d 
699 (2001). 
Who Are Affected by Lis Pendens. — The 

doctrine of lis pendens only affects third per- 
sons who may take title after complaint is filed 
and notice of lis pendens is filed and cross- 
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indexed in the Record of Lis Pendens. Lawing v. 
Jaynes, 20 N.C. App. 528, 202 S.E.2d 334, 
modified on other grounds, 285 N.C. 418, 206 
S.E.2d 162 (1974). 

This section deals only with construc- 
tive notice. Lawing v. Jaynes, 20 N.C. App. 
528, 202 S.E.2d 334, modified on other grounds, 
285 N.C. 418, 206 S.E.2d 162 (1974). 

Effect of Purchaser’s Actual Notice. — 
Where a third party buys from defendant with 
actual notice or knowledge of the suit and its 
nature and purpose, and the specific property 
to be affected, he takes title burdened with the 

same obligations as his grantors. Lawing v. 
Jaynes, 20 N.C. App. 528, 202 S.E.2d 334, 
modified on other grounds, 285 N.C. 418, 206 
S.E.2d 162 (1974). 

Applied in Whyburn v. Norwood, 47 N.C. 
App. 310, 267 S.E.2d 374 (1980). 

Cited in Pierce v. Mallard, 197 N.C. 679, 150 
S.E. 342 (1929); Massachusetts Bonding & Ins. 
Co. v. Knox, 220 N.C. 725, 18 S.E.2d 436, 138 
A.L.R. 1438 (1942); Haw River Land & Timber 
v. Lawyers Title Ins., 152 F.3d 275 (4th Cir. 
1998). 

§ 1-118. Effect on subsequent purchasers. 

From the cross-indexing of the notice of lis pendens only is the pendency of 
the action constructive notice to a purchaser or incumbrancer of the property 
affected thereby; and every person whose conveyance or incumbrance is 
subsequently executed or subsequently registered is a subsequent purchaser 
or incumbrancer, and is bound by all proceedings taken after the cross- 
indexing of the notice to the same extent as if he were made a party to the 
action. For the purposes of this section an action is pending from the time of 
Cee none the notice. (C.C.P., s. 90; Code, s. 229; Rev., s. 462; 1919, c. 31; 
Or S.Ue, 

CASE NOTES 

The purpose of this section is to supple- 
ment the registration statute by providing a 
simple and readily available means of ascer- 
taining the existence of adverse claims to prop- 
erty not otherwise disclosed by the public reg- 
istry. Hill v. Pinelawn Mem. Park, 304 N.C. 
159, 282 S.E.2d 779 (1981). 

Effect of Lis Pendens Statutes. — The lis 
pendens statutes enable a purchaser for a valu- 
able consideration who has no actual notice of 
the pendency of litigation affecting the title to 
the land to proceed with assurance when the lis 
pendens docket does not disclose a cross-in- 
dexed notice disclosing the pendency of such an 
action. Lawing v. Jaynes, 285 N.C. 418, 206 
S.E.2d 162 (1974); Hill v. Pinelawn Mem. Park, 
304 N.C. 159, 282 S.E.2d 779 (1981). 

This section only purports to deal with 
constructive notice and its effect on subse- 
quent purchasers. Lawing v. Jaynes, 285 N.C. 

418, 206 S.E.2d 162 (1974). 
Purchaser Is Entitled to Rely on Ab- 

sence of Notice. — This section and §§ 1-116 

and 47-18 serve to provide record notice upon 
the absence of which a prospective innocent 
purchaser may rely. Hill v. Pinelawn Mem. 
Park, 304 N.C. 159, 282 S.E.2d 779 (1981). 
Who Are Affected by Lis Pendens. — The 

doctrine of lis pendens in this State only affects 
third persons who may take title after com- 
plaint is filed and notice of lis pendens is filed 
and cross-indexed in the Record of Lis Pendens. 
Lawing v. Jaynes, 20 N.C. App. 528, 202 S.E.2d 
334, modified on other grounds, 285 N.C. 418, 
206 S.E.2d 162 (1974). 

Effect of Actual Notice. — The doctrine of 
lis pendens, as it ordinarily prevails, only af- 
fects third persons who may take title to lands 
after the nature of the claim and the property 
affected are pointed out with reasonable preci- 
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sion by complaint filed or by notice given pur- 
suant to this section, but the principle is not 
operative where one buys from a litigant with 
full notice or knowledge of the suit, its nature 
and purpose and the specific property to be 
affected. Morris v. Basnight, 179 N.C. 298, 102 
S.E. 389 (1920). 
Where a third party buys from defendant 

with actual notice or knowledge of the suit and 
its nature and purpose, and the specific prop- 
erty to be affected, he takes title burdened with 
the same obligations as his grantors. Lawing v. 
Jaynes, 20 N.C. App. 528, 202 S.E.2d 334, 
modified on other grounds, 285 N.C. 418, 206 
S.E.2d 162 (1974). 
Fraudulent Purchase of Lands. — Where 

the president of a corporation, a substantial 
owner of its shares of stock, personally bought 
in the lands which the company was under a 
binding contract to convey before suit was 
brought to enforce the contract, and with full 
knowledge of the plaintiff’s right, took a deed 
for same from his company before the com- 
plaint was filed, he and his corporation were 
precluded from setting up the doctrine of lis 
pendens as a defense, and his purchase would 
be held ineffective and fraudulent as to the 
decree rendered and the rights established in 
the plaintiff’s favor for specific performance. 
Morris v. Basnight, 179 N.C. 298, 102 S.E. 389 
(1920). 

ART. 11. LIS PENDENS §1-119 

Purchase After Suit but Before Appeal. 
— One who, relying upon the judgment of the 
superior court, takes a conveyance from the 
successful party before the expiration of 10 
days, takes it subject to the right of appeal and 
of the judgment which may be entered therein, 
and he is conclusively fixed with notice of the 
litigation. Rollins v. Henry, 78 N.C. 342 (1878); 
Dancy v. Duncan, 96 N.C. 111, 1 S.E. 455 
(1887); Bird v. Gilliam, 125 N.C. 76, 34 S.E. 196 
(1899). 

Prior Law. — Previous to the adoption of 
§ 1-117, regarding a cross-index, the filing of 
notice as provided in § 1-116 was all that was 
necessary to affect all purchasers with notice. 
See Toms v. Warson, 66 N.C. 417 (1872). 
For cases in which judgment was held to 

relate back to beginning of suit, see Briley 
v. Cherry, 13 N.C. 2 (1828); Cates v. Whitfield, 
53 N.C. 266 (1860); Dancy v. Duncan, 96 N.C. 
111, 1 S.E. 455 (1887). 
Applied in Cutter v. Cutter Realty Co., 265 

N.C. 664, 114 S.E.2d 882 (1965); Johnson v. 
Brown, 71 N.C. App. 660, 323 S.E.2d 389 
(1984). 

Cited in Morgan v. Bostic, 1382 N.C. 743, 44 
S.E. 639 (1903); Brinson v. Lacy, 195 N.C. 394, 
142 S.E. 317 (1928); Pierce v. Mallard, 197 N.C. 
679, 150 S.E. 342 (1929); Huff v. Trent Academy 
of Basic Educ., Inc., 53 N.C. App. 118, 280 
S.E.2d 17 (1981). 

§ 1-119. Notice void unless action prosecuted. 
(a) The notice of lis pendens is of no avail unless it is followed by the first 

publication of notice of the summons or by an affidavit therefor pursuant to 
Rule 4 Q)(1)c of the Rules of Civil Procedure or by personal service on the 
defendant within 60 days after the cross-indexing. 

(b) When an action is commenced by the issuance of summons and permis- 
sion is granted to file the complaint within 20 days, pursuant to Rule 3 of the 
Rules of Civil Procedure, if the complaint is not filed within the time fixed by 
the order of the clerk, the notice of lis pendens shall become inoperative and of 
no effect. The clerk may on his own motion and shall on the ex parte 
application of any interested party cancel such notice of lis pendens by 
appropriate entry on the records, which entry shall recite the failure of the 
plaintiff to file his complaint within the time allowed. Such applications for 
cancellation, when made in a county other than that in which the action was 
instituted, shall include a certificate over the hand and seal of the clerk of the 
county in which the action was instituted that the plaintiff did not file his 
complaint within the time allowed. The fees of the clerk may be recovered 
against the plaintiff and his surety. (C.C.P., s. 90; Code, s. 229; Rev., s. 461; 
Peete es). w...5, D005. 190 LC. 94. S. oO.) 

Editor’s Note. — The Rules of Civil Proce- 
dure, referred to above, are found in § 1A-1. 

CASE NOTES 

Effect of Lis Pendens Statutes. — The lis 
pendens statutes enable a purchaser for a valu- 

able consideration who has no actual notice of 

the pendency of litigation affecting the title to 
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the land to proceed with assurance when the lis 
pendens docket does not disclose a cross-in- 
dexed notice disclosing the pendency of such an 
action. Lawing v. Jaynes, 285 N.C. 418, 206 
S.E.2d 162 (1974). 

CH. 1. CIVIL PROCEDURE §1-120.1 

affect him with notice of lis pendens the re- 
quirements of the statute must be strictly fol- 
lowed; among other things, it must be served 
within 60 days after its filing. Powell v. Dail, 
172 N.C. 261, 90 S.E. 194 (1916). 

Service Within 60 Days Required. — 
Where a party lives in a different county of the 
State, and claims as a bona fide purchaser, to 

Cited in Pierce v. Mallard, 197 N.C. 679, 150 
S.E. 342 (1929). 

§ 1-120. Cancellation of notice. 

The court in which the said action was commenced may, at any time after it 
is settled, discontinued or abated, on application of any person aggrieved, on 
good cause shown, and on such notice as is directed or approved by the court, 
order the notice authorized by this Article to be cancelled of record, by the clerk 
of any county in whose office the same has been filed or recorded; and this 
cancellation must be made by an endorsement to that effect on the margin of 
the record, which shall refer to the order. (C.C.P., s. 90; Code, s. 229; Rev., s. 
463; C.S., s. 504.) 

CASE NOTES 

Effect of Lis Pendens Statutes. — The lis 
pendens statutes enable a purchaser for a valu- 
able consideration who has no actual notice of 
the pendency of litigation affecting the title to 
the land to proceed with assurance when the lis 
pendens docket does not disclose a cross-in- 
dexed notice disclosing the pendency of such an 
action. Lawing v. Jaynes, 285 N.C. 418, 206 
S.E.2d 162 (1974). 

This Section Applies to Cancellation of 
Valid Notice. — The provisions of this section 
with reference to cancellation of a notice of lis 
pendens are applicable to the cancellation of a 
valid notice. Cutter v. Cutter Realty Co., 265 
N.C. 664, 144 S.E.2d 882 (1965). 
When Invalid Notice May Be Cancelled. 

— Ifa notice of lis pendens filed in the office of 
the clerk is not authorized by statute, a court 
has jurisdiction to cancel it upon the motion of 
the owner of the record title to the land, with- 
out waiting for termination of the action. Cut- 
ter v. Cutter Realty Co., 265 N.C. 664, 144 
S.E.2d 882 (1965). 
Cancellation by Bankruptcy Court. — 

Where although the action in which a lis 
pendens was filed was commenced in the Supe- 
rior Court Division of the General Court of 
Justice for Wake County, where the civil suit 
was subsequently removed to the bankruptcy 
court, the bankruptcy court was the appropri- 
ate court to enter an order pursuant to this 
section for cancellation of the lis pendens of 

record. Huang v. Pioneer Sav. Bank, Inc. (In re 
Tara), 84 Bankr. 416 (Bankr. E.D.N.C. 1988). 

Notice Continues Until Cancelled. — 
Where the suit has been prosecuted with 
proper diligence, the lis pendens continues un- 
til the final judgment, or until it has been 
cancelled under the direction of the court. 
Arrington v. Arrington, 114 N.C. 151, 19 S.E. 
351 (1894). 
Loss or Destruction of Notice. — The 

mere loss or destruction of the notice will not 
affect its efficacy, if the statute has been fully 
complied with. Arrington v. Arrington, 114 N.C. 
151, 19 S.E. 351 (1894). 

Removal of Notice by Act of Party. — If 
the party, by any act of his own, has, contrary to 
the usual course of the court, consented to or 
been instrumental in the removal from its files 
of the notice of lis pendens, leaving nothing 
whatever upon the record which could inform a 
purchaser of the nature of the action and the 
property sought to be subjected, it must follow, 
according to every principle of equity and fair 
dealing, that the purchaser will be protected. 
Arrington v. Arrington, 114 N.C. 151, 19 S.E. 
351 (1894). 

Applied in Cowart vy. Whitley, 39 N.C. App. 
662, 251 S.E.2d 627 (1979). 

Cited in Threlkeld v. Malcragson Land Co., 
198 N.C. 186, 151 S.E. 99 (1930); Parker v. 
White, 235 N.C. 680, 71 S.E.2d 122 (1952). 

§ 1-120.1. Article applicable to suits in federal courts. 
The provisions of this Article shall apply to suits affecting the title to real 

property in the federal courts. (1945, c. 857.) 

Legal Periodicals. — As to lis pendens in 
federal courts, see 23 N.C.L. Rev. 330 (1945). 
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CASE NOTES 

Cancellation by Bankruptcy Court. — court, the bankruptcy court was the appropri- 
Where although the action in which a lis ate court to enter an order pursuant to § 1-120 
pendens was filed was commenced in the Supe- for cancellation of the lis pendens of record. 
rior Court Division of the General Court of Huang v. Pioneer Sav. Bank, Inc. (In re Tara), 
Justice for Wake County, where the civil suit 84 Bankr. 416 (Bankr. E.D.N.C. 1988). 
was subsequently removed to the bankruptcy 

§ 1-120.2. Filing of notice by cities and counties in certain 
cases. 

The governing body of a city or county may, by ordinance under Part 5 of 
Article 19 of Chapter 160A of the General Statutes relating to building 
inspection, or Part 6 of Article 19 of Chapter 160A relating to minimum 
housing standards, or Part 4 of Article 18 of Chapter 153A relating to building 
inspection, provide that upon the issuance of a complaint and notice of hearing 
or order pursuant thereto, a notice of lis pendens, with a copy of the complaint 
and notice of hearing or order attached thereto, may be filed in the office of the 
clerk of superior court of the county where the property is located. When a 
notice of lis pendens and a copy of the complaint and notice of hearing or order 
is filed with the clerk of superior court, it shall be indexed and cross-indexed in 
accordance with the indexing procedures of G.S. 1-117. From the date and time 
of indexing, the complaint and notice of hearing or order shall be binding upon 
the successors and assigns of the owners of and parties in interest in the 
building or dwelling. A copy of the notice of lis pendens shall be served upon the 
owners and parties in interest in the building or dwelling at the time of filing 
in accordance with G.S. 160A-428, 160A-445, or 153A-368 as applicable. The 
notice of lis pendens shall remain in full force and effect until cancelled. The 
ordinance may authorize the cancellation of the notice of lis pendens under 
certain circumstances. Upon receipt of notice from the city, the clerk of superior 
court shall cancel the notice of lis pendens. (1995, c. 158, s. 1.) 

CASE NOTES 

Cited in George v. Administrative Office of 
Courts, 142 N.C. App. 479, 542 S.E.2d 699 
(2001). 

SUBCHAPTER VI. PLEADINGS. 

ARTICLE 12. 

Complaint. 

§§ 1-121 through 1-123: Repealed by Session Laws 1967, c. 954, s. 4. 

Cross References. — For present provi- delay filing of complaint, see § 1A-1, Rule 3. 
sions as to commencement of action byissuance For present provisions as to joinder of claims 
of summons on application for permission to and remedies, see § 1A-1, Rule 18. 
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ARTICLE 138. 

Defendant’s Pleadings. 

§§ 1-124 through 1-126: Repealed by Session Laws 1967, c. 954, s. 4. 

Cross References. — For present provi- 
sions as to pleadings, see § 1A-1, Rule 7. For 
present provisions as to when and how defenses 
and objections may be presented, see § 1A-1, 
Rule 12. For present provisions as to striking 

from pleadings any insufficient defense or any 
redundant, irrelevant, immaterial, impertinent 
or scandalous matter, see subsection (f) of 
§ 1A-1, Rule 12. 

ARTICLE 14. 

Demurrer. 

§§ 1-127 through 1-134: Repealed by Session Laws 1967, c. 954, s. 4. 

Cross References. — For provision abolish- 
ing demurrers, pleas, etc., see § 1A-1, Rule 7. 
As to raising and waiving defenses and objec- 

tions, see § 1A-1, Rule 12. As to procedure upon 
misjoinder, see § 1A-1, Rule 21. 

ARTICLE 15. 

Answer. 

§§ 1-134.1 through 1-138: Repealed by Session Laws 1967, c. 954, s. 4. 

Cross References. — As to content of plead- 
ings, see now § 1A-1, Rule 8. As to defenses and 
objections, see now § 1A-1, Rule 12. As to 

counterclaims and cross-claims, see § 1A-1, 
Rule 13. 

§ 1-139. Burden of proof of contributory negligence. 

A party asserting the defense of contributory negligence has the burden of 
proof of such defense. (1887, c. 33; Rev., s. 483; C.S., s. 523; 1967, c. 954, s. 3.) 

Cross References. — As to pleading affir- 
mative defense of contributory negligence, see 
§ 1A-1, Rule 8. 
Legal Periodicals. — For article, “Contrib- 

utory Negligence, Comparative Negligence, 
and Stare Decisis in North Carolina,” see 18 
Campbell L. Rev. 1 (1996). 

CASE NOTES 

What Constitutes Contributory Negli- 
gence. — A plaintiff cannot be guilty of contrib- 
utory negligence unless he acts or fails to act 
with knowledge, either actual or constructive, 

of the danger of injury which his conduct in- 
volves. Harris v. Bridges, 46 N.C. App. 207, 264 
S.E.2d 804, cert. denied, 300 N.C. 556, 270 
S.E.2d 107 (1980). 

Negligence is not presumed from the 
mere fact that one is killed. Goodson v. 

Williams, 237 N.C. 291, 74 S.E.2d 762 (1953). 
Presumption Against Contributory Neg- 

ligence. — Where there is no evidence of the 
fact, the presumption is against contributory 
negligence, even in the absence of a statute 
making it a matter of affirmative defense. 
Norton v. North Carolina R.R., 122 N.C. 910, 29 
S.E. 886 (1898). 

The law presumes that a person found dead 
and killed by the alleged negligence of another 
has exercised due care himself. Cogdell v. 
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Wilmington & Weldon R.R., 132 N.C. 852, 44 
S.E. 618 (1903). 
A four-year-old child is incapable of neg- 

ligence, primary or contributory. Bevan v. 
Carter, 210 N.C. 291, 186 S.E. 321 (1936). 
Rebuttable Presumption Against Con- 

tributory Negligence of Minor Between 
Seven and 14. — Minor between ages of seven 
and 14 is presumed to be incapable of contrib- 
utory negligence. But this presumption may be 
overcome by evidence that the child did not use 
the care which a child of its age, capacity, 
discretion, knowledge and experience would 
ordinarily have exercised under the same or 
similar circumstances. Weeks v. Barnard, 265 
N.C. 339, 143 S.E.2d 809 (1965). 
Contributory Negligence Must Be Set 

Up in Answer and Proved. — In all actions to 
recover damages by reason of the negligence of 
the defendant, where contributory negligence is 
relied upon as a defense, it must be set up in 
the answer and defendant must assume the 
burden of proving his allegation of contributory 
negligence. Stith v. Perdue, 7 N.C. App. 314, 
172 S.E.2d 246 (1970). 
One relying on contributory negligence must 

prove facts from which the inference of contrib- 
utory negligence may be drawn by men of 
ordinary reason. Tharpe v. Brewer, 7 N.C. App. 
432, 172 S.E.2d 919 (1970). 

Defendant must plead contributory negli- 
gence in order to be entitled to submission of 
the issue to the jury. Bevan v. Carter, 210 N.C. 
291, 186 S.E. 321 (1936). 

Sufficiency of Plea. — To be sufficient, a 
plea of contributory negligence must aver a 
state of facts to which the law attaches negli- 
gence as a conclusion. Tharpe v. Brewer, 7 N.C. 
App. 432, 172 S.E.2d 919 (1970). 
Contributory Negligence Is a Jury Ques- 

tion. — The question of whether the plaintiff 
was guilty of contributory negligence is to be 
determined by the jury upon proof offered at 
the trial pursuant to this section. Miller v. 
Scott, 185 N.C. 93, 116 S.E. 86 (1923). 
Whether plaintiff was contributorily negli- 

gent in voluntarily riding in a car driven by 
defendant when plaintiff knew or should have 
known that defendant was under the influence 
of intoxicating beverages was a question for the 
jury; therefore, judge’s refusal to submit con- 
tributory negligence to the jury entitled defen- 

ART. 16. REPLY §1-142 

dant to a new trial. Jansen v. Collins, 92 N.C. 
App. 516, 374 S.E.2d 641 (1988). 
Burden of Proving Assumption of Risk. 

— While there is a marked distinction between 
the doctrines of assumption of risk and contrib- 
utory negligence, it is proper, in pertinent 
cases, to consider the application of the law 
relating to assumption of risk under the issue of 
contributory negligence, with the burden of . 
proof on the defendant pleading it. Pigford v. 
Norfolk S.R.R., 160 N.C. 93, 75 S.E. 860 (1912). 
Expert Testimony. — In a medical malprac- 

tice case, medical expert testimony, although 
useful, is not required to show the causal con- 
nection between plaintiff’s alleged contributory 
negligence and his injuries. McGill v. French, 
333 N.C. 209, 424 S.E.2d 108 (1993). 
Evidence Held Sufficient. — In a medical 

malpractice case, the testimony of experts, as 
well as plaintiff’s physician’s testimony and 
other evidence indicating the condition of plain- 
tiff’s health, was sufficient evidence for a jury 
to find a causal connection between plaintiff’s 
missing appointments and the spread or in- 
creased rate of the spread of his cancer so as to 
support its finding of contributory negligence. 
McGill v. French, 333 N.C. 209, 424 S.E.2d 108 
(1993). 
Permitting Jury to Consider Contribu- 

tory Negligence Held Error. — Trial court 
erred by permitting the jury to consider 
whether plaintiffs were barred from recovery 
by reason of the contributory negligence of 
senile nursing home resident’s “sitter”, and 
such error necessitated a new trial on the issue 
of contributory negligence. Stacy v. Jedco 
Constr., Inc., 119 N.C. App. 115, 457 S.E.2d 875 
(1995). 
Applied in Butner v. Atlantic & Y. Ry., 199 

N.C. 695, 155 S.E. 601 (1930); Farrell v. Tho- 
mas & Howard Co., 204 N.C. 631, 169 S.E. 224 
(1933); Stovall v. Ragland, 211 N.C. 536, 190 
S.E. 899 (1937). 
Quoted in Bowen v. Constructors Equip. 

Rental Co., 283 N.C. 395, 196 S.E.2d 789 
C1973). 

Cited in McAdoo v. Richmond & Danville 
R.R., 105 N.C. 140, 11 S.E. 316 (1890); Ruffin v. 
Atlantic & N.C.R.R., 142 N.C. 120, 55 S.E. 86 
(1906); United States Leather Co. v. Howell, 
151 F. 444 (4th Cir. 1907); Ramsey v. Nash 
Furn. Co., 209 N.C. 165, 183 S.E. 536 (1936). 

ARTICLE 16. 

Reply. 

§§ 1-140 through 1-142: Repealed by Session Laws 1967, c. 954, s. 4. 

Cross References. — As to service of plead- 
ings, see § 1A-1, Rule 5. As to pleadings al- 
lowed, see § 1A-1, Rule 7. 
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ARTICLE 17. 

Pleadings, General Provisions. 

§§ 1-143 through 1-147: Repealed by Session Laws 1967, c. 954, s. 4. 

Cross References. — As to signing and 
verification of pleadings, see § 1A-1, Rule 11. 

§ 1-148. Verification before what officer. 

Any officer competent to take the acknowledgment of deeds, and any judge 
or clerk of the General Court of Justice, notary public, in or out of the State, or 
magistrate, is competent to take affidavits for the verification of pleadings, in 
any court or county in the State, and for general purposes. (C.C.P, s. 117; 
1868-9, c. 159, s. 7; Code, s. 258; 1891, c. 140; Rev., s. 492; C.S., s. 532; 1971, ¢. 
268, s. 5.) 

CASE NOTES 

Verification by Out-of-State Notary. — 
While formerly the notaries public authorized 
to take affidavits for the verification of the 
pleadings were those of this State and not of 
some other state, this has now been changed by 
the express terms of this section, which permit 
verification to be taken by notaries in as well as 
out of the State. See Hinton v. Life Ins. Co., 116 
N.C. 22, 21 S.E. 201 (1895). 

Verification made before the clerk of the 
Hustings Court of Richmond, Virginia, 

was valid, as courts take judicial notice of the 
seal of the courts of other states just as they do 
of the seals of foreign courts of admiralty and 
notaries public. Hinton v. Life Ins. Co., 116 N.C. 
22, 21 S.E. 201 (1895). 

For case in which court found an insuf- 
ficient basis to impeach verification, see 

Skinner v. Skinner, 28 N.C. App. 412, 222 
S.E.2d 258, cert. denied, 289 N.C. 726, 224 
S.E.2d 674 (1976). 

§ 1-149. When verification omitted; use in criminal prose- 
cutions. 

The verification may be omitted when an admission of the truth of the 
allegation might subject the party to prosecution for felony. No pleading can be 
used in a criminal prosecution against the party as proof of a fact admitted or 
ase! in it. (C.C.P., s. 117; 1868-9, c. 159, s. 7; Code, s. 258; Rev., s. 493; C.S:, 
$533: 

CASE NOTES 

Admission in Criminal Prosecutions of 
Evidence of Civil Pleadings — Held Error. 
— It was error to permit the solicitor, while 
cross-examining defendant in a criminal pros- 
ecution, to read certain allegations of fact in a 
complaint in a civil action relating to the same 
subject matter and to ask defendant if he had 
failed to deny them by answer. State v. Wilson, 
217 N.C. 123, 7 S.E.2d 11 (1940). 

Defendant’s motion to set aside verdict on the 
ground that the jury, without defendant’s con- 
sent, took into its room the complaint in a civil 
action relating to the subject matter of the 
prosecution, which had been admitted in evi- 
dence without objection, along with typed notes 

of the argument of counsel for the prosecution 
containing reference to defendant’s failure to 
testify, should have been allowed. State v. 
Stephenson, 218 N.C. 258, 10 S.E.2d 819 
(1940). 

In a prosecution for embezzlement the ad- 
mission in evidence over defendant’s objection 
of pleadings in civil actions against defendant, 
involving the funds he was alleged to have 
embezzled, was erroneous in view of this sec- 
tion. State v. Ray, 206 N.C. 736, 175 S.E. 109 
(1934). 
Same — Held Proper. — In a prosecution 

for larceny of an automobile, permitting solici- 
tor to cross-examine defendant in regard to 
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allegation made by defendant in his complaint 
in a prior civil action for the purpose of im- 
peaching defendant’s testimony, by showing 
defendant had made two contradictory state- 
ments about the matter, both of which the 
solicitor contended were incorrect, was not an 
impingement upon this section, since the pur- 
pose and effect was not to prove the fact alleged 
in the pleading, but to the contrary. State v. 

ART. 18. AMENDMENTS §1-166 

McNair, 226 N.C. 462, 38 S.E.2d 514 (1946). 
Where testimony of a witness as to her biga- 

mous marriage with defendant was competent, 
the complaint filed by her in an action to annul 
the marriage was competent for the purpose of 
corroborating her testimony. State v. Phillips, 
227 N.C. 277, 41 S.E.2d 766 (1947). 
Applied in State v. Dula, 204 N.C. 535, 168 

S.E. 836 (1933). 

§§ 1-150 through 1-160: Repealed by Session Laws 1967, c. 954, s. 4. 

Cross References. — As to computation, 
enlargement, etc., of time, see § 1A-1, Rule 6. 
For general rules of pleading, see § 1A-1, Rule 

8. As to pleading special matters, see § 1A-1, 
Rule 9. As to defenses and objections, see § 1A- 
1, Rule 12. 

ARTICLE 18. 

Amendments. 

§§ 1-161 through 1-163: Repealed by Session Laws 1967, c. 954, s. 4. 

Cross References. — As to amendments, 
see § 1A-1, Rule 15. 

§ 1-164. Amendment changing nature of action or relief; 
effect. 

When the complaint is so amended as to change the nature of the action and 
the character of the relief demanded, the judgment rendered does not operate 
as an estoppel upon any person acquiring an interest in the property in 
coutroxersy prior to the allowance of the amendment. (1901, c. 486; Rev., s. 508; 

»»., S. 548.) 

CASE NOTES 

Cited in Pierce v. Mallard, 197 N.C. 679, 150 
S.E. 342 (1929); Perkins v. Langdon, 233 N.C. 
240, 63 S.E.2d 565 (1951). 

§ 1-165: Repealed by Session Laws 1967, c. 954, s. 4. 

§ 1-166. Defendant sued in fictitious name; amendment. 

When the plaintiff is ignorant of the name of a defendant the latter may be 
designated in a pleading or proceeding by any name; and when his true name 
is discovered, the pleading or proceeding may be amended accordingly. (C.C.P., 
s. 134; Code, s. 275; Rev., s. 510; C.S., s. 550.) 

CASE NOTES 

defendant. No comparable necessity existed 
when a defendant desired to pursue a cross 
action for contribution against an unknown 
joint tort-feasor under former § 1-240, since 

Purpose of Section. — The obvious purpose 
of this section is to provide a plaintiff a means 
to toll the statute of limitations when he does 
not yet know the proper designation of the 
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the statute did not begin to run on the claim for 
contribution until judgment had been recov- 
ered against the first tort-feasor. Wall Funeral 
Home vy. Stafford, 3 N.C. App. 578, 165 S.E.2d 
532 (1969). 

Effect of Section. — This section provides 
that when the plaintiff is ignorant of the name 
of a defendant, he may designate such defen- 
dant by any name and later amend his plead- 
ings to insert the true name when it is discov- 
ered. Wall Funeral Home v. Stafford, 3 N.C. 
App. 578, 165 S.E.2d 532 (1969). 

This section is not a tolling statute; if it 
were the effect would be to preserve claims 
against “John Doe” defendants for some unlim- 
ited period of time or perhaps until some period 
after a plaintiff determines their true identity. 
This effect cannot have been intended by the 
legislature. Huggard v. Wake County Hosp. 
Sys., 102 N.C. App. 772, 403 S.E.2d 568 (1991), 
aff’d, 330 N.C. 610, 411 S.E.2d 610 (1992). 
Discretion of Court as to Correction of 

Misnomer. — Where a mistake has been made 
in designating the parties defendant to the 
action, it is within the discretionary power of 
the superior court to allow the plaintiff to 
correct the mistake, both in the process and 
pleadings. Rosenbacher & Bro. v. Martin, 170 
N.C. 236, 86 S.E. 785 (1915). 
Middle Name or Initial. — When the iden- 

tity of a party is established, a variation in 
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name, and especially a difference in the middle 
initial, such as H. instead of J., is immaterial. 
Evans v. Brendle, 173 N.C. 149, 91 S.E. 723 
(1917). 

Section Does Not Authorize Defendant 
to Cross Plead Against Unknown Addi- 
tional Defendant. — This section does not, at 
least by express language, apply to authorize a 
defendant to cross plead against an unknown 
additional defendant, and former § 1-240 con- 
tained no provision permitting a cross action 
for contribution against an additional defen- 
dant designated only by a fictitious name. Wall 
Funeral Home v. Stafford, 3 N.C. App. 578, 165 
S.E.2d 532 (1969). 
Amendment After Limitations Had Run. 

— Federal magistrate’s order denying plain- 
tiff’s motion to amend complaint and substitute 
specific identifiable defendants for previously 
named “John Does,” on grounds that the limi- 
tations period had run as to the newly identi- 
fied defendants and had not been tolled under 
this section by the filing of a “John Doe” com- 
plaint, and that the relation back provisions of 
Rule 15(c), Fed. R. Civ. P., were not available, 
would be affirmed, as the federal district court 
believed that the North Carolina Supreme 
Court would most likely find that this section 
was not a tolling statute. Denny v. Hinton, 110 
F\R.D. 434 (M.D.N.C. 1986), aff’d, 900 F.2d 251 
(4th Cir. 1990). 

§§ 1-167 through 1-169: Repealed by Session Laws 1967, c. 954, s. 4. 

Cross References. — As to supplemental 
pleadings and amendments to conform plead- 
ings to the evidence, see § 1A-1, Rule 15. 

SUBCHAPTER VII. PRETRIAL HEARINGS; TRIAL AND ITS 
INCIDENTS. 

ARTICLE 18A. 

Pretrial Hearings. 

§§ 1-169.1 through 1-169.6: Repealed by Session Laws 1967, c. 954, s. 
4. 

Cross References. — As to pretrial proce- 
dure, see § 1A-1, Rule 16. 

ARTICLE 19. 

Trial. 

§§ 1-170 through 1-173: Repealed by Session Laws 1967, c. 954, 8. 4. 
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§ 1-174: Repealed by Session Laws 1999-216, s. 2, effective January 1, 2000. 

Cross References. — As to appeals and 
transfers from the clerk of superior court to the 
trial courts, see § 1-301.1. 

Editor’s Note. — Session Laws 1999-216, s. 

23, makes the repeal effective January 1, 2000, 

and applicable to all orders or judgments sub- 
ject to the act that are entered on or after that 
date. 

8§ 1-175 through 1-179: Repealed by Session Laws 1967, c. 954, s. 4. 

Cross References. — As to separate trials, 
see § 1A-1, Rule 42. 

§ 1-180: Repealed by Session Laws 1977, c. 711, s. 33. 

Cross References. — For statute prohibit- 
ing expression of opinion by judge, see § 15A- 
1222. For statute as to jury instructions, and 

explanation of law by judge, prohibiting judge’s 
expression of opinion whether fact has been 
proved, see § 15A-1232. 

§ 1-180.1. Judge not to comment on verdict. 

In criminal actions the presiding judge shall make no comment in open court 
in the presence or hearing of all, or any member or members, of the panel of 
jurors drawn or summoned for jury duty at any session of court, upon any 
verdict rendered at such session of court, and if any presiding judge shall make 
any comment as herein prohibited, or shall praise or criticize any jury on 
account of its verdict, whether such comment, praise or criticism be made 
inadvertently or intentionally, such praise, criticism or comment by the judge 
shall constitute valid grounds as a matter of right, for the continuance for the 
session of any action remaining to be tried during that week at such session of 
court, upon motion of a defendant or upon motion of the State. The provisions 
of this section shall not be applicable upon the hearing of motions for a new 
trial, motions to set aside the verdict of a jury, or a motion made in arrest of 
judgment. (1955, c. 200; 1967, c. 954, s. 3; 1971, c. 381, s. 12.) 

Cross References. — For similar provisions 
regarding civil actions, see § 1A-1, Rule 51. 
Legal Periodicals. — For survey of 1983 

law on criminal procedure, see 62 N.C.L. Rev. 
1204 (1984). 

CASE NOTES 

This section and § 15A-1239 prohibit the 
trial judge from commenting on the ver- 
dict in criminal actions. State v. Neal, 60 
N.C. App. 350, 299 S.E.2d 654, appeal dis- 
missed and cert. denied, 308 N.C. 389, 302 
S.E.2d 256 (1983). 

This section contains the exclusive rem- 
edy for judicial praise, criticism or com- 
ment on the verdict. State v. Neal, 60 N.C. 
App. 350, 299 S.E.2d 654, appeal dismissed and 
cert. denied, 308 N.C. 389, 302 S.E.2d 256 
(1983). 
Applicability of Section. — The provisions 

of this section shall not be applicable upon the 
hearing of motions for a new trial, motions to 
set aside the verdict of a jury, or a motion made 
in arrest of judgment. State v. Neal, 60 N.C. 

App. 350, 299 S.E.2d 654, appeal dismissed and 
cert. denied, 308 N.C. 389, 302 S.E.2d 256 

(1983). 
Commenting on Drug Cases Prior to 

Calling Defendant’s Case. — Comments 
made by a trial judge concerning cases involvy- 
ing drugs and a guilty plea involving hallucino- 
genic substances, coming immediately before 
defendant’s LSD case was called, entitled de- 
fendant to a continuance, and it was error for 

the trial judge to overrule defendant’s motion. 
State v. Brown, 29 N.C. App. 391, 224 S.E.2d 
206 (1976). 
Comments made by a trial judge concerning 

cases involving marijuana, coming shortly be- 
fore the defendant’s marijuana case was called, 
entitled defendant to a continuance, and it was 
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error for the trial judge to overrule defendant’s 
motion. State v. Carriker, 287 N.C. 530, 215 
S.E.2d 134 (1975). 
Discharge of Jury. — A trial judge in his 

discretion has the power to discharge a jury 
from service, and this section does not require 
the trial judge to exercise his prerogative of 
discharging a jury from further service in the 

§ 1-181. Requests for special 
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absence of other jurors summoned for the ses- 
sion. State v. Hiatt, 3 N.C. App. 584, 165 S.E.2d 
349 (1969). 
Defendant Must Move for Continuance. 

— In order to obtain the benefit of this section, 
a defendant must move for a continuance. State 
v. Carriker, 287 N:C. 530, 215 S.E.2d°134 
(1975). 

instructions. 

(a) Requests for special instructions to the jury must be — 
(1) In writing, 
(2) Entitled in the cause, and 
(3) Signed by counsel submitting them. 

(b) Such requests for special instructions must be submitted to the trial 
judge before the judge’s charge to the jury is begun. However, the judge may, 
in his discretion, consider such requests regardless of the time they are made. 

(c) Written requests for special instructions shall, after their submission to 
the judge, be filed as a part of the record of the same. (C.C.P,, s. 239; Code, s. 
415; Rev., s. 588; C.S., s. 565; 1951, c. 837, s. 6.) 

Cross References. — For similar provi- 
sions, see § 1A-1, Rule 51. 

Legal Periodicals. — For article discussing 

North Carolina jury instructions practice, see 
52 N.C.L. Rev. 719 (1974). 

CASE NOTES 

Requests for special instructions must 
be in writing and must be submitted to the 
trial judge before the judge’s charge to the jury 
is begun. State v. Long, 20 N.C. App. 91, 200 
S.E.2d 825 (1978). 
A request for a special instruction is aptly 

made if in writing and submitted to the trial 
court before the charge to the jury is begun. 
State v. Sealey, 41 N.C. App. 175, 254 S.E.2d 
238 (1979). 
A party must aptly tender a written request 

for special instructions desired by him in order 
for an exception to the charge for its failure to 
contain such instructions to be considered on 
appeal. State v. Spillman, 210 N.C. 271, 186 
S.E. 322 (1936). 

If a litigant desires a fuller or more detailed 
charge by the court to the jury, it is incumbent 
upon him to ask therefor by presenting prayers 
for special instructions. Woods v. Roadway Ex- 
press, Inc., 223 N.C. 269, 25 S.E.2d 856 (1943). 
A party desiring more particular in- 

structions on a subordinate feature must 
aptly tender request therefor. McKay v. 
Bullard, 219 N.C. 589, 14 S.E.2d 657 (1941). 
As to “apt time” for tendering written 

requests, see Merrill v. Whitmire, 110 N.C. 
367, 15 S.E. 3 (1892); Ward v. Albemarle & 
R.R.R., 112 N.C. 168, 16 S.E. 921 (1893). 
Request Made After Jury Retired Not 

Timely. — Where it was only after the jury 
retired to consider their verdict that defen- 
dant’s counsel asked the judge if he could have 

instructions as to any previous record, the 
request was not timely. State v. Long, 20 N.C. 
App. 91, 200 S.E.2d 825 (1978). 
Judge Has Discretion to Give or Refuse 

Instruction Not Signed or in Writing. — 
Where an instruction is not in writing and 
signed pursuant to this section, it is within the 
discretion of the trial judge to give or refuse 
such instruction. State v. Spencer, 225 N.C. 
608, 35 S.E.2d 887 (1945); State v. Lang, 46 
N.C. App. 138, 264 S.E.2d 821, remanded on 
other grounds, 301 N.C. 508, 272 S.E.2d 123 
(1980). See also, State v. Broome, 268 N.C. 298, 
150 S.E.2d 416 (1966). 
The trial judge may disregard oral requests. 

State v. Horton, 100 N.C. 4438, 6 S.E. 238 (1888); 
Justice v. Gallert, 1381 N.C. 393, 42 S.E. 850 
(1902); Hicks v. Nivens, 210 N.C. 44, 185 S.E. 
469 (1936). 

It is within the sound discretion of the trial 
judge to give or refuse a prayer for special 
instruction not signed by the attorneys tender- 
ing it as required by this section. Avery County 
Bank v. Smith, 186 N.C. 635, 120 S.E. 215 
(1923); State v. Hardee, 6 N.C. App. 147, 169 
S.E.2d 533 (1969). 
Where a requested instruction is not submit- 

ted in writing and signed pursuant to this 
section it is within the discretion of the court to 
give or refuse such instruction. State v. Harris, 
67 N.C. App. 97, 312 S.E.2d 541, appeal dis- 
missed and cert. denied, 311 N.C. 307, 317 
S.E.2d 905 (1984). 
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Where Requested Instructions Do Not 
Relate to Essential Elements of Case. — 
The court is at liberty to disregard oral requests 
for instructions which do not relate to a sub- 
stantial and essential feature of the case. State 
v. Hicks, 229 N.C. 345, 49 S.E.2d 639 (1948). 
And failure to grant an instruction not 

asked for in writing is not ground for 
exception. Marshall v. Stine, 112 N.C. 697, 17 
S.E. 495 (1893). 

The fact that a limiting instruction was not 
repeated in the charge was not error in the 
absence of a request for a special instruction. 
State v. Spinks, 24 N.C. App. 548, 211 S.E.2d 
476 (1975). 
But Judge Must Give a Properly Re- 

quested Relevant Instruction. — A request 
for special instructions, aptly made, tendered 
in writing before argument and signed by coun- 
sel, has been held to impose a duty on the court 
to give the instructions in substance where 
relevant to the case. State v. Thomas, 28 N.C. 
App. 495, 221 S.E.2d 749 (1976). 
A request for special instructions, properly 

made, imposes a duty on the court to give the 
instructions, at least in substance, where rele- 
vant to the case. In the absence of such a 
request, no duty arises on the part of the trial 
court. State v. Lang, 46 N.C. App. 138, 264 
S.E.2d 821, remanded on other grounds, 301 
N.C. 508, 272 S.E.2d 123 (1980). 

It is the rule in this jurisdiction that if a 
specifically requested jury instruction is proper 
and supported by evidence, the trial court must 
give the instruction, at least in substance. State 
v. Lynch, 46 N.C. App. 608, 265 S.E.2d 491, 
rev'd on other grounds, 301 N.C. 479, 272 
S.E.2d 349 (1980). 
The plaintiff was entitled to a new trial 

where the court failed to give a special jury 
instruction regarding proximate concurrent 
causation in a homeowner’s insurance coverage 
determination suit; without it, the jury was not 
fully instructed in the law as they were not 
allowed to consider whether multiple factors 
combined to cause the damage to plaintiff’s 
floor. Erie Ins. Exch. v. Bledsoe, 141 N.C. App. 
331, 540 S.E.2d 57 (2000), cert denied, 353 N.C. 
371, 547 S.E.2d 442 (2001). 
Requested Instructions Need Not Be 

Given Verbatim. — A defendant is not enti- 
tled to have his requested instructions given 
verbatim, so long as they are given in sub- 
stance. State v. Agnew, 294 N.C. 382, 241 
S.E.2d 684, cert. denied, 439 U.S. 830, 99 S. Ct. 
107, 58 L. Ed. 2d 124 (1978). 
But Failure to Give a Proper Instruction 

in Substance Is Reversible Error. — When 
a party tenders a request for a specific instruc- 
tion, correct in itself and supported by the 
evidence, failure of the trial court to give such 
instruction, in substance at least, either in 
response to the prayer or in some portion of the 
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charge, is reversible error. Calhoun v. State 
Hwy. & Pub. Works Comm'n, 208 N.C. 424, 181 

S.E. 271: (1935). 
The trial court is not required to give a 

requested instruction in the exact language of 
the request; however, when the request is cor- 
rect in law and supported by the evidence in the 
case, the court must give the instructions in 
substance, and it is error for the court to change 
the sense or to so qualify the requested instruc- 
tion as to weaken its force. State v. Puckett, 54 
N.C. App. 576, 284 S.E.2d 326 (1981). See also, 
Brink v. Black, 77 N.C. 59 (1877); Lloyd v. 
Bowen, 170 N.C. 216, 86 S.E. 797 (1915); Coral 
Gables, Inc. v. Ayres, 208 N.C. 426, 181 S.E. 263 
(1935). 

The trial judge commits reversible error in 
failing to give substantially a material instruc- 
tion which is duly requested under this section 
and embodies a correct principle of law sup- 
ported by the evidence in the case, even though 
the evidence may be conflicting. Parks v. Secu- 
rity Life & Trust Co., 195 N.C. 453, 142 S.E. 473 
(1928). 

It is not error for the court to fail to 
define and explain words of common us- 
age and meaning to the general public. State v. 
Thomas, 28 N.C. App. 495, 221 S.E.2d 749 
(1976). 
Absent a Request for Special Instruc- 

tions. — It is not error for the court to fail to 
define and explain words of common usage in 
the absence of a request for special instruc- 
tions. State v. Jones, 300 N.C. 3638, 266 S.E.2d 
586 (1980). 
An instruction to scrutinize the testi- 

mony of a witness on the grounds of inter- 
est or bias relates to a subordinate feature of a 
criminal case, and the trial court is not required 
to charge as to such matters in the absence of 
request for special instructions aptly made. 
State v. Sealey, 41 N.C. App. 175, 254 S.E.2d 
238 (1979). 
Court May Refuse Erroneous or Irrele- 

vant Instructions. — The court may totally 
refuse instructions based on an erroneous 
statement of the law, or which concern issues 

irrelevant to the case. State v. Agnew, 294 N.C. 
382, 241 S.E.2d 684, cert. denied, 439 U.S. 830, 
99 S. Ct. 107, 58 L. Ed. 2d 124 (1978). 

This section applies equally to essential 
elements of the crime charged as well as to 
other legal terms contained in the charge. State 
v. Thomas, 28 N.C. App. 495, 221 S.E.2d 749 
(1976). 

Party Cannot Complain of Favorable In- 
structions. — The defendants cannot, on ap- 
peal from a conviction, complain of an errone- 
ous instruction which was not prejudicial to 
them but was in their favor. State v. Freeman, 
122 N.C. 1012, 29 S.E. 94 (1898). 
Instruction on Matters Arising Only 

upon Verdict. — It is not error in the judge to 
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omit to charge the jury upon matters of law 
which can only arise upon the verdict, and have 
no bearing on the questions to be considered by 
the jury. Dupree v. Virginia Home Ins. Co., 92 
N.C. 417 (1885). 
The Supreme Court cannot indulge in 

speculation as to the form of an instruc- 
tion, where no prayer for the instruction as 
required by this section appears in the record. 
Kearney v. Thomas, 225 N.C. 156, 33 S.E.2d 
871 (1945). 
Judge’s Statement of Oral Instructions 

Binding on Appeal. — A statement of the trial 
judge as to what the instructions to the jury 
were, where orally given, and in the absence of 
a request that they be put in writing, is binding 
on appeal. Justice v. Gallert, 131 N.C. 393, 42 
S.E. 850 (1902). 
Applied in Taylor v. Rierson, 210 N.C. 185, 

185 S.E. 627 (1936); Appliance Buyers Credit 
Corp. v. Mason, 271 N.C. 427, 156 S.E.2d 689 
(1967); Wood v. Nelson, 5 N.C. App. 407, 168 
S.E.2d 712 (1969); State v. Ervin, 26 N.C. App. 
328, 215 S.E.2d 845 (1975); State v. Scales, 28 
N.C. App. 509, 221 S.E.2d 898 (1976); State v. 
Jackson, 30 N.C. App. 187, 226 S.E.2d 543 
(1976); State v. Rogers, 32 N.C. App. 274, 231 
S.E.2d 919 (1977); State v. Pharr, 32 N.C. App. 
775, 233 S.E.2d 684 (1977); State v. Coward, 
296 N.C. 719, 252 S.E.2d 712 (1979); State v. 
Lamb, 39 N.C. App. 334, 249 S.E.2d 887 (1979); 
State v. McLawhorn, 43 N.C. App. 695, 260 
S.E.2d 188 (1979); Thomas v. Deloatch, 45 N.C. 

§ 1-181.1. View of jury. 
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App. 322, 263 S.E.2d 615 (1980); State v. Jones, 
50 N.C. App. 560, 274 S.E.2d 401 (1981); Rowan 
County Bd. of Educ. v. United States Gypsum 
Co., 103 N.C. App. 288, 407 S.E.2d 860 (1991). 

Cited in Pleasants v. Raleigh & A. Airline 
R.R., 95 N.C. 195 (1886); Taylor v. Plummer, 

105 N.C. 56, 11 S.E. 266 (1890); Lowe v. Elliott, 
107 N.C. 718, 12 S.E. 383 (1890); Lee v. Will- 
iams, 111 N.C. 200, 16 S.E. 175 (1892); Lee v. 

Williams, 112 N.C. 510, 17 S.E. 165 (1893); 
Marshall v. Stine, 112 N.C. 697, 17 S.E. 495 
(1893); State v. Macon, 198 N.C. 483, 152 S.E. 
407 (1930); Penland v. French Broad Hosp., 199 
N.C. 314, 154 S.E. 406 (1930); Lane v. Paschall, 

199 N.C. 364, 154 S.E. 626 (1930); Pyatt v. 
Southern Ry., 199 N.C. 397, 154 S.E. 847 
(1930); State v. Sims, 213 N.C..590, 197 S.E. 
176 (1938); Clarke v. Martin, 217 N.C. 440, 8 
S.E.2d 230 (1940); Wagner v. Eudy, 257 N.C. 
199, 125 S.E.2d 598 (1962); Waden v. McGhee, 
274 N.C. 174, 161 S.E.2d 542 (1968); Jackson v. 
Jones, 2 N.C. App. 441, 163 S.E.2d 31 (1968); 
State Hwy. Comm’n v. Yarborough, 6 N.C. App. 
294, 170 S.E.2d 159 (1969); State v. Guy, 54 
N.C. App. 208, 282 S.E.2d 560 (1981); State v. 
Bush, 78 N.C. App. 686, 338 S.E.2d 590 (1986); 
State v. Watson, 80 N.C. App. 103, 341 S.E.2d 
366 (1986); Lusk v. Case, 94 N.C. App. 215, 379 
S.E.2d 651 (1989); Estate of Smith ex rel. Smith 
v. Underwood, 127 N.C. App. 1, 487 S.E.2d 807 
(1997), cert. denied, 347 N.C. 398, 494 S.E.2d 
410 (1997). 

The judge presiding at the trial of any action or proceeding involving the 
exercise of the right of eminent domain, or the condemnation of real property 
may, in his discretion, permit the jury to view the property which is the subject 
of condemnation. (1965, c. 138.) 

CASE NOTES 

Cited in State Hwy. Comm’n v. Rose, 31 N.C. 
App. 28, 228 S.E.2d 664 (1976). 

§ 1-182: Repealed by Session Laws 1977, c. 776. 

§ 1-183: Repealed by Session Laws 1967, c. 954, s. 4. 

Cross References. — As to dismissal of 
actions, see § 1A-1, Rule 41. As to motion for 
directed verdict, see § 1A-1, Rule 50. 

§ 1-183.1. Effect on counterclaim of dismissal as to plain- 
tiff’s claim. 

The granting of a motion by the defendant for judgment of dismissal as to the 
plaintiff's cause of action shall not amount to the taking of a voluntary 
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dismissal on any counterclaim which the defendant was required or permitted 
to plead pursuant to G.S. 1A-1, Rule 13. (1959, c. 77; 1971, c. 1093, s. 3.) 

CASE NOTES 

Applied in Williamson vy. Varner, 252 N.C. 
446, 114 S.E.2d 92 (1960). 

§§ 1-184, 1-185: Repealed by Session Laws 1967, c. 954, s. 4. 

Cross References. — For provisions re- 
garding trials by jury and by the court, see 
§ 1A-1, Rule 39. As to findings of fact and 

conclusions of law by the court, see § 1A-1, 
Rule 52. 

§ 1-186. Exceptions to decision of court. 

(a) For the purposes of an appeal, either party may except to a decision on 
a matter of law arising upon a trial by the court within 10 days after the 
judgment, in the same manner and with the same effect as upon a trial by jury. 
Where the decision does not authorize a final judgment, but directs further 
proceedings before a referee or otherwise, either party may except thereto, and 
make a case or exception as above provided in case of an appeal. 

(b) Either party desiring a review, upon the evidence appearing on the trial 
of the questions of law, may at any time within 10 days after the judgment, or 
within such time as is prescribed by the rules of the court, make a case or 
exceptions in like manner as upon a trial by jury, except that the judge in 
settling the case must briefly specify the facts found by him, and his 
conclusions of law. (C.C.P., s. 242; Code, s. 418; Rev., s. 542; C.S., s. 570.) 

Cross References. — As to the taking of 
appeals in civil cases, see N.C.R.A.P.,, Rule 3. As 
to exceptions and assignments of error in the 
record on appeal, see N.C.R.A.P., Rule 10. 

Legal Periodicals. — For survey of 1976 
case law on civil procedure, see 55 N.C.L. Rev. 
914 (1977). 

CASE NOTES 

Purpose of Section. — The main object of 
this section is to declare that the trial by the 
court shall not be conclusive; but that just as an 
appeal lies when the trial is by jury, so an 
appeal lies when the trial is by the court. Green 
v. Castlebury, 70 N.C. 20 (1874). 

Section Deals with Right of Appeal. — 
The right of appeal, and not the mere matter of 
making up the case, is the subject of this 
section. Green v. Castlebury, 70 N.C. 20 (1874). 
Necessity for Exceptions. — Where the 

decision of all questions both of law and fact is 
left to the judge, his findings and conclusions 
will not be reviewed by the Supreme Court 
unless exceptions appear to have been aptly 
taken or error is distinctly pointed out. 
Chastain v. Coward, 79 N.C. 543 (1878). 

When a trial by jury is waived, in order to 
preserve for review on appeal an adverse ruling 
on a motion for judgment as of nonsuit, it is 
necessary to except to the findings of fact in apt 
time on the ground that such findings are not 

supported by the evidence. Exceptions to such 
findings must be taken within the time allowed 
by this section. City of Goldsboro v. Atlantic 
Coast Line R.R., 246 N.C. 101, 97 S.E.2d 486 
(1957). 

If an individual wishes to have the Supreme 
Court review an affirmance by the superior 
court of findings by a referee or administrative 
agency, it is necessary to specifically except to 
the court’s ruling with respect to the fact he 
wishes to challenge, in the time and manner 
prescribed by this section. Clark Equip. Co. v. 
Johnson, 261 N.C. 269, 1384 S.E.2d 327 (1964). 

In a trial by the court under agreement of the 
parties, mere entry of appeal without the filing 
of exception to the judgment or to the refusal of 
the court to find facts as requested until the 
service of statement on appeal did not meet the 
requirements of this section. Nationwide 
Homes of Raleigh N.C., Inc., v. First-Citizens 
Bank & Trust Co., 267 N.C. 528, 148 S.E.2d 693 
(1966). 
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Exception to the signing of a judgment 
presents these questions: (1) Do the facts 
found support the judgments; and (2) Does any 
error of law appear upon the face of the record? 
City of Goldsboro v. Atlantic Coast Line R.R., 
246 N.C. 101, 97 S.E.2d 486 (1957). 
Broadside Exception. — An exception “to 

each conclusion of law embodied in the judg- 
ment” was a broadside exception and did not 
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comply with this section. Jamison v. City of 
Charlotte, 239 N.C. 682, 80 S.E.2d 904 (1954). 
Presumption Where Exceptions Not 

Taken. — Where no exceptions are taken to the 
admission of evidence or to the findings of fact, 
such findings are presumed to be supported by 
competent evidence and are binding upon ap- 
peal. City of Goldsboro v. Atlantic Coast Line 
R.R., 246 N.C. 101, 97 S.E.2d 486 (1957). 

§ 1-187: Repealed by Session Laws 1967, c. 954, s. 4. 

ARTICLE 20. 

Reference. 

§§ 1-188 through 1-195: Repealed by Session Laws 1967, c. 954, s. 4. 

Cross References. — For present provision 
relating to referees, see § 1A-1, Rule 53. 

ARTICLE 21. 

Issues. 

8§ 1-196 through 1-200: Repealed by Session Laws 1967, c. 954, s. 4. 

Cross References. — As to verdicts, see 
§ 1A-1, Rule 49. 

ARTICLE 22. 

Verdict and Exceptions. 

§ 1-201: Repealed by Session Laws 1967, c. 954, s. 4. 

Cross References. — For present provision 
relating to general and special verdicts, see 
§ 1A-1, Rule 49. 

§ 1-202. Special controls general. 

Where a special finding of facts is inconsistent with the general verdict, the 
former controls, and the court shall give judgment accordingly. (C.C.P., s. 234; 
Code, s. 410; Rev., s. 552; C.S., s. 586.) 

Cross References. — For similar provi- 
sions, see § 1A-1, Rule 49. 

§§ 1-203 through 1-207: Repealed by Session Laws 1967, c. 954, s. 4. 

Cross References. — As to objections and 
exceptions, see § 1A-1, Rule 46. For present 

provisions as to general and special verdicts, 
see § 1A-1, Rule 49. As to entry of judgment, 
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see § 1A-1, Rule 58. As to new trials, see 
§ 1A-1, Rule 59. 

SUBCHAPTER VIII. JUDGMENT. 

ARTICLE 23. 

Judgment. 

§ 1-208: Repealed by Session Laws 1967, c. 954, s. 4. 

Cross References. — For present provision 
relating to definition of judgment, see § 1A-1, 
Rule 54. 

§ 1-208.1. Judgment docket, judgment and docket book 
defined. 

As used in this Chapter, unless the context clearly requires otherwise, the 
phrases “judgment docket”, “judgment book”, “docket book”, and “judgment 
and docket book” include, without limitation, all records created or maintained 
by the clerk of superior court, pursuant to rules prescribed by the Director of 
the Administrative Office of the Courts pursuant to G.S. 7A-109, by the use of 
an electronic data entry system established by the Director pursuant to G.S. 
TA-343. (1991, c. 167, s. 1.) 

CASE NOTES 

Cited in Haw River Land & Timber v. Law- 
yers Title Ins., 152 F.3d 275 (4th Cir. 1998). 

§ 1-209. Judgments authorized to be entered by clerk; sale 
of property; continuance pending sale; writs of 
assistance and possession. 

The clerks of the superior courts are authorized to enter the following 
judgments: 

(1) All judgments of voluntary nonsuit. 
(2) All consent judgments. 
(3) In all actions upon notes, bills, bonds, stated accounts, balances 

struck, and other evidences of indebtedness within the jurisdiction of 
the superior court. 

(4) All judgments by default final and default and inquiry as are autho- 
rized by Rule 55 of the Rules of Civil Procedure, and in this section 
provided. 

(5) In all cases where the clerks of the superior court enter judgment by 
default final upon any debt secured by mortgage, deed of trust, 
conditional sale contract or other conveyance of any kind, either real 
or personal property, or by a pledge of property, the said clerks of the 
superior court are authorized and empowered to order a foreclosure of 
such mortgage, deed of trust, conditional sale contract, or other 
conveyance, and order a sale of the property so conveyed or pledged 
upon such terms as appear to be just; and the said clerks of the 
superior court shall have all the power and authority now exercised by 
the judges of the superior court to appoint commissioners to make 
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such sales, to receive the reports thereof, and to confirm the report of 
sale or to order a resale, and to that end they are authorized to 
continue such causes from time to time as may be required to 
complete the sale, and in the final judgment in said causes they shall 
order the execution and delivery of all necessary deeds and make all 
necessary orders disbursing the funds arising from the sale, and may 
issue writs of assistance and possession upon ten days’ notice to 
parties in possession. The commissioners appointed to make foreclo- 
sure sales, as herein authorized, may proceed to advertise such sales 
immediately after the date of entering judgment and order of foreclo- 
sure, unless otherwise provided in said judgment and order. 

(6) All judgments on awards, or on Certificates of Accrued Arrearages, of 
the Industrial Commission in workers’ compensation cases, as defined 
and provided for in G.S. 97-87. 

In any tax foreclosure action pending on March 15, 1939 or thereafter 
brought under the provisions of G.S. 105-414 in which there is filed no answer 
which seeks to prevent entry of judgment of sale, the clerk of the superior court 
may render judgment of sale and make all necessary subsequent orders and 
judgments to the same extent as permitted by this section in actions brought 
to foreclose a mortgage. All such judgments and orders heretofore rendered or 
made by a clerk of the superior court in such tax foreclosure actions are hereby, 
as to the authority of the said clerk, ratified and confirmed. (1919, c. 156; C.S., 
S095, Hxipess., 19215. 92; 3-12 929 Gc. 35, 49°71939 ce. 10% 194 cc a0 lee 
SP tUOg CROAT So COU ITH 1 Se) 

Local Modification. — Vance: 1941, c. 139, 
s. 1. 

Cross References. — As to voluntary dis- 
missal, see § 1A-1, Rule 41. As to entry of 
judgment by default by the clerk, see § 1A-1, 
Rule 55(b)(1). As to enforcement of judgments, 
and exemptions, see § 1C-1601 et seq. For 
section providing for agreements, orders and 
final awards under the Workers’ Compensation 
Act to be entered as judgements by the clerk of 
the superior court, see § 97-87. 

Editor’s Note. — The Rules of Civil Proce- 
dure, referred to in subdivision (4) above, are 
found in § 1A-1. 

Section 105-414, referred to in the last para- 
graph, was repealed by Session Laws 1971, c. 
806, s. 3. 

Session Laws 2001-477, which amended 
8§ 1-209 and 97-87 to provide for agreements, 

orders and final awards under the Workers’ 
Compensation Act to be entered as judgments 
by the clerk of the superior court, provides in s. 
3: “This act becomes effective June 1, 2002, and 

applies to all forms filed and awards arising 
under G.S. 97-18(b), 97-18(d), or 97-82(b) that 
are filed or that arise before, on, or after that 
date; all agreements approved by the North 
Carolina Industrial Commission under the 
Workers’ Compensation Act, Article 1 of Chap- 
ter 97 of the General Statutes, that are ap- 
proved before, on, or after that date; all orders 
or decisions of the North Carolina Industrial 
Commission under the Workers’ Compensation 
Act that are entered before, on, or after that 

date; and all awards of the North Carolina 
Industrial Commission unappealed from or af- 
firmed upon appeal under the Workers’ Com- 
pensation Act that are awarded before, on, or 
after that date, and to all Certificates of Ac- 

crued Arrearages that are issued on and after 
that date.” ; 

Effect of Amendments. — Session Laws 
2001-477, s. 2, effective June 1, 2002, added 
subdivision (6). See editor’s note for applicabil- 
ity. 

CASE NOTES 

I. In General. 
II. Consent Judgments. 

III. Default Judgments. 

I. IN GENERAL. 

Constitutionality. — This section is not an 
unconstitutional interference with the jurisdic- 

tion of the judge of the court, as the clerk is a 
component part of the superior court, and the 
exercise of the power of the judge is recognized 
and preserved by the right of appeal. Thompson 
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v. Dillingham, 183 N.C. 566, 112 S.E. 321 
(1922). 
Purpose of Provision on Tax Foreclo- 

sure Proceedings. — To put at rest any ques- 
tion as to the power of the clerk in tax foreclo- 
sure proceedings, the 1929 legislature gave 
clerks of the superior court express authority, 
except where answer was filed raising issues of 
fact, to make all orders necessary to consum- 
mate the foreclosure. The substance of this 
statute now appears as the last paragraph of 
this section. Travis v. Johnston, 244 N.C. 718, 
95 S.E.2d 94 (1956). 

This statute is an enabling act and does 
not deprive the superior court in term of 
its jurisdiction to render judgments; hence, 
the jurisdiction of a judge in term to render 
judgments upon voluntary nonsuits, by consent 
of the parties to the action, upon notes, bills, 
bonds, stated accounts, balances struck, or 
other evidences of debt within the jurisdiction 
of the superior court, is not affected by this 
section. The authority of the clerk is concurrent 
with and additional to that of the judge in term. 
Young v. Davis, 182 N.C. 200, 108 S.E. 630 
(1921); Hill v. Huffines Hotel Co., 188 N.C. 586, 
125 S.E. 266 (1924); Caldwell v. Caldwell, 189 
N.C. 805, 128 S.E. 329 (1925); Rich v. Norfolk S. 
Ry., 244 N.C. 175, 92 S.E.2d 768 (1956). 

Effect of Judgments Entered by Clerk. 
— Judgments entered by the clerk, as autho- 
rized by this section, are judgments of the 
superior court, and are of the same force and 
effect, in all respects, as if entered in term and 
before a judge of the superior court. Caldwell v. 
Caldwell, 189 N.C. 805, 128 S.E. 329 (1925). 

Clerk Without Authority to Direct Dis- 
bursement of Restitution Funds. — The 
clerk of the superior court had no jurisdiction to 
enter an order directing disbursement of resti- 
tution funds which the defendant in a criminal 
proceeding had paid into court as result of a 
plea bargain. State v. McIntyre, 33 N.C. App. 
557, 235 S.E.2d 920 (1977). 
As to entry of judgments of voluntary 

nonsuit by the clerk, see McFetters v. 
McFetters, 219 N.C. 731, 14 S.E.2d 833 (1941); 
Moore v. Moore, 224 N.C. 552, 31 S.E.2d 690 
(1944); In re Burton, 257 N.C. 534, 126 S.E.2d 
581 (1962), all decided prior to enactment of the 
Rules of Civil Procedure (§ 1A-1). 

Appeals from Clerk to Judge. — There is 
no provision in the statute regulating an appeal 
from a judgment entered by the clerk upon the 
authority of the statute upon the ground that 
such judgment is erroneous. It would seem that 
the appeal from such judgment, upon this 
ground, may be taken from the clerk to the 
judge, as provided by the statute for appeals 
from orders and judgments upon other 
grounds. The proper practice is for the com- 
plaining party to except to the judgment, as 
entered by the clerk, and to appeal therefrom to 
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the judge, as in other cases provided for in the 
statute. An appeal will then lie from the judge 
of the superior court to the appellate court. 
Caldwell v. Caldwell, 189 N.C. 805, 128 S.E. 
329 (1925). 

In the absence of statutory provision to that 
effect, the resident judge of a judicial district 
has no jurisdiction to hear and determine an 
appeal from a judgment of the clerk of the 
superior court of any county in his district 
rendered pursuant to the provisions of this 
section, except when such judge is holding the 
courts of the district by assignment under the 
statute, or is holding a term of court by ex- 
change, or under a special commission from the 
Governor. Ward v. Agrillo, 194 N.C. 321, 139 
S.E. 451 (1927); Howard v. Queen City Coach 
Co., 211 N.C. 329, 190 S.E. 478 (1937). 
Applied in Schlagel v. Schlagel, 253 N.C. 

787, 117 S.E.2d 790 (1961). 
Stated in County of Buncombe v. Penland, 

206 N.C. 299, 173 S.E. 609 (1934); Ridge Com- 
munity Investors, Inc. v. Berry, 32 N.C. App. 
642, 234 S.E.2d 6 (1977). 

Cited in Ward v. Agrillo, 194 N.C. 321, 139 
S.E. 451 (1927); Baker v. Corey, 195 N.C. 299, 
141 S.E. 892 (1928); State ex rel. Standard 
Supply Co. v. Vance Plumbing & Elec. Co., 195 
N.C. 629, 148 S.E. 248 (1928); Beaufort County 
v., Bishop, 216 N.C. 211, 4 S.E.2d 525 (1939); 
Keen v. Parker, 217 N.C. 378, 8 S.E.2d 209 
(1940); Johnson v. Sidbury, 225 N.C. 208, 34 
S.E.2d 67 (1945); Pate v. R.L. Pittman Hosp., 
234 N.C. 637, 68 S.E.2d 288 (1951); Boone v. 
Sparrow, 235 N.C. 396, 70 S.E.2d 204 (1952); 
Morris v. Wilkins, 241 N.C. 507, 85 S.E.2d 892 
(1955); Keith Tractor & Implement Co. v. 
McLamb, 252 N.C. 760, 114 S.E.2d 668 (1960); 
Scott v. Scott, 259 N.C. 642, 131 S.E.2d 478 
(1963); Price v. Horn, 30 N.C. App. 10, 226 
S.E.2d 165 (1976); Peebles v. Moore, 302 N.C. 
351, 275 S.E.2d 833 (1981). 

II. CONSENT JUDGMENTS. 

A consent judgment is the contract be- 
tween the parties entered upon records with 
approval and sanction of the court, and is 
construed as is any other contract. Redevelop- 
ment Comm’n v. Hannaford, 29 N.C. App. 1, 
222 S.H.2d 752 (1976). 
Entry of Consent Judgment While Ac- 

tion Pending Before Referee. — The clerk of 
the superior court has jurisdiction under this 
section to sign a consent judgment in an action 
even while the action is pending before a ref- 
eree. Weaver v. Hampton, 204 N.C. 42, 167S.E. 
484 (1933). 

Ordinarily Consent Is Required to Set 
Aside a Consent Judgment. — A consent 
judgment cannot be modified or set aside, ab- 
sent fraud or mutual mistake, without the 

consent of the parties. State ex rel. North 
Carolina State Bd. of Registration v. Testing 
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Labs., Inc., 52 N.C. App. 344, 278 S.E.2d 564 

(1981). 
When Consent Judgment Will Be Set 

Aside Without Consent of Parties. — Where 
parties solemnly consent that a certain judg- 
ment shall be entered on the record, it cannot 
be changed, altered or set aside without the 
consent of the parties unless it appears, upon 
proper allegation and proof and a finding of the 
court, that it was obtained by fraud or mutual 
mistake or that consent was not in fact given. 
Overton v. Overton, 259 N.C. 31, 129 S.E.2d 
593 (1963). 
A consent judgment set aside for cause 

must be set aside in its entirety. Overton v. 
Overton, 259 N.C. 31, 129 S.E.2d 593 (1963). 
A consent judgment may be set aside for 

lack of consent with respect to but one of 
the parties. Brundage v. Foye, 118 N.C. App. 
138, 454 S.E.2d 669 (1995). 
Lack of Consent Renders Judgment 

Void. — The power of the court to sign a 
consent judgment depends upon the unquali- 
fied consent of the parties thereto, and the 
judgment is void if such consent does not exist 
at the time the court sanctions or approves the 
agreement of the parties and promulgates it as 
a judgment. Overton v. Overton, 259 N.C. 31, 
129 S.E.2d 593 (1963). 
And Such Judgment Will Be Vacated 

Without Showing of Meritorious Defense. 
— When a purported consent judgment is void 
for want of consent of one of the parties, such 
party is not required to show a meritorious 
defense in order to vacate the void judgment. 
Overton v. Overton, 259 N.C. 31, 129 S.E.2d 
593 (1963). 
Findings on Consent Supported by Evi- 

dence Are Binding. — The findings of fact 
made by the trial judge in making a determi- 
nation as to whether a party gave his consent, 
where there is some supporting evidence, are 
final and binding on the appellate court. 
Overton v. Overton, 259 N.C. 31, 129 S.E.2d 
593 (1963). 
Change in or Misconstruction of Law 

Not Grounds to Set Aside Consent Judg- 
ment. — A consent order is a final and binding 
decree. Neither a subsequent change in the law, 
nor counsel’s misconstruction of the law at the 
time the consent order was entered, is a ground 
for setting aside the order. State ex rel. North 
Carolina State Bd. of Registration v. Testing 
Labs., Inc., 52 N.C. App. 344, 278 S.E.2d 564 
(1981). 
A consent judgment will not be set aside even 

where a statute upon which it was predicated 
was later declared unconstitutional. State ex 
rel. North Carolina State Bd. of Registration v. 
Testing Labs., Inc., 52 N.C. App. 344, 278 
S.E.2d 564 (1981). 
Proper Procedure to Set Aside Consent 

Judgment Must Be Followed. — Even with 
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the consent of the parties, a consent judgment 
may not be later opened, changed or set aside 
unless the appropriate legal proceeding is insti- 
tuted. State ex rel. North Carolina State Bd. of 
Registration v. Testing Labs., Inc., 52 N.C. App. 
344, 278 S.E.2d 564 (1981). 
Proper procedure to set aside judgment 

for want of consent is by a motion in the 
cause. Overton v. Overton, 259 N.C. 31, 129 
S.E.2d 593 (1963); State ex rel. North Carolina 
State Bd. of Registration v. Testing Labs., Inc., 
52 N.C. App. 344, 278 S.E.2d 564 (1981). 
Proper procedure to vacate a consent 

judgment for fraud or mutual mistake is by 
an independent action. State ex rel. North 
Carolina State Bd. of Registration v. Testing 
Labs., Inc., 52 N.C. App. 344, 278 S.E.2d 564 
(1981). 

lil. DEFAULT JUDGMENTS. 

Default judgment by the clerk is pro- 
vided for by § 1A-1, Rule 55(b)(1), is subject 
to the jurisdictional proof required by § 1-75.11 
and is still controlled by subdivision (4) of this 
section, which empowers the clerk to enter all 
judgments by default and default and inquiry 
as are authorized by § 1A-1, Rule 55. Taylor v. 
Triangle Porsche-Audi, Inc., 27 N.C. App. 711, 
220 S.E.2d 806 (1975), cert. denied, 289 N.C. 
619, 223 S.E.2d 396 (1976). 
Judgment by default may be entered 

only when defendant has not answered; 
hence, when an answer has been filed, even 
though it was filed after time for answering had 
expired, the clerk is without authority, so long 
as the answer remains filed of record, to enter 
judgment by default. Bailey v. Davis, 231 N.C. 
86, 55 S.E.2d 919 (1949). 
Judgment by Default when Plaintiff 

Fails to Reply to Answer Seeking Affirma- 
tive Relief. — Where the parties are properly 
before the court and the subject matter of the 
action is also jurisdictional in the superior 
court, the clerk, having authority under this 
section, may render a judgment against the 
plaintiff by default for want of a reply to an 
answer setting up affirmative relief. Finger v. 
Smith, 191 N.C. 818, 183 S.E. 186 (1926). 
A Default Judgment May Be Entered in 

an Action for Breach of Contract to Pay a 
Certain Sum. Freeman v. Hardee’s Food Sys., 
267 N.C. 56, 147 S.E.2d 590 (1966). 
Action to Cancel Deed of Trust and Sur- 

render Secured Notes. — The clerk of the 
superior court is given no authority to render a 
judgment by default final for want of an answer 
in an action for the cancellation of a deed of 
trust and for surrender of notes secured 
thereby upon payment by plaintiffs to defen- 
dant of the balance claimed by plaintiffs to be 
due upon the notes. Cook v. Bradsher, 219 N.C. 
10, 12 S.E.2d 690 (1941). 
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Judgment Entered Without Authority 
May Be Set Aside on Motion. — A judgment 
by default final entered by the clerk in an 
instance in which he is without authority to 
enter such judgment is subject to attack, and 
may be set aside and vacated upon motion in 
the cause. Cook v. Bradsher, 219 N.C. 10, 12 
S.E.2d 690 (1941). 
When a clerk of the superior court, without 

statutory authority, enters a judgment by de- 
fault final, it is subject to attack by motion in 
the cause and will be vacated. Freeman v. 
Hardee’s Food Sys., 267 N.C. 56, 147 S.E.2d 590 
(1966). 
As Where Complaint Does Not Allege 

ART. 23. JUDGMENT §1-209.2 

Sufficient Facts. — Clerk’s judgment by de- 
fault final should be vacated if the complaint 
does not allege facts sufficient to constitute a 
basis therefor. Freeman v. Hardee’s Food Sys., 
267 N.C. 56, 147 S.E.2d 590 (1966). 

The entry of default by the clerk is nota 
final judgment and it is not appealable; 
rather, it is an interlocutory act looking toward 
the subsequent entry of a final judgment by 
default. However, an exception to such an in- 
terlocutory order, properly preserved, may be 
reviewed on an appeal from the final judgment. 
Looper v. Looper, 51 N.C. App. 569, 277 S.E.2d 
78 (1981). 

§ 1-209.1. Petitioner who abandons condemnation pro- 
ceeding taxed with fee for respondent’s attor- 
ney. 

In all condemnation proceedings authorized by G.S. 40A-3 or by any other 
statute, the clerks of the superior courts are authorized to fix and tax the 
petitioner with a reasonable fee for respondent’s attorney in cases in which the 
petitioner takes or submits to a voluntary nonsuit or otherwise abandons the 
proceeding. (1957, c. 400, s. 1; 2001-487, s. 38(a).) 

Editor’s Note. — Section 40-2, referred to in 
this section, was repealed by Session Laws 
1981,.¢c.:919, s. 1. 

Effect of Amendments. — Session Laws 

2001-487, s. 38(a), effective December 16, 2001, 
substituted “G.S. 40A-3” for “G.S. 40-2.” 

CASE NOTES 

Authority to Tax Counsel Fees Gener- 
ally. — With one exception, contained in this 
section, in eminent domain proceedings the 
court is authorized to tax counsel fees as a part 
of the costs only for an attorney appointed by 
the court to appeal for and protect the rights of 
any party in interest who is unknown or whose 

residence is unknown. City of Charlotte v. 
McNeely, 281 N.C. 684, 190 S.E.2d 179 (1972). 

Cited in North Carolina State Hwy. Comm’n 
v. York Indus. Center, Inc., 263 N.C. 230, 139 
S.E.2d 253 (1964); Housing Auth. v. Clinard, 67 
N.C. App. 192, 312 S.E.2d 524 (1984). 

§ 1-209.2. Voluntary nonsuit by petitioner in condemna- 
tion proceeding. 

The petitioner in all condemnation proceedings authorized by G.S. 40A-3 or 
by any other statute is authorized and allowed to take a voluntary nonsuit. 
(1957, c. 400, s. 2; 2001-487, s. 38(b).) 

Cross References. — As to voluntary dis- 
missal, see § 1A-1, Rule 41. 

Editor’s Note. — Section 40-2, referred to in 
this section, was repealed by Session Laws 
1981, c, 9T9, Ss. L. 

Effect of Amendments. — Session Laws 

2001-487, s. 38(b), effective December 16, 2001, 
substituted “G.S. 40A-3” for “G.S. 40-2.” 

CASE NOTES 

Right to Take Nonsuit Recognized Prior 
to Enactment of Section. — The right of a 

petitioner in a condemnation proceeding to sub- 
mit to a voluntary nonsuit at any time prior to 
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the vesting of title in condemnor was judicially 
recognized prior to the enactment of this sec- 
tion. North Carolina State Hwy. Comm’n v. 
York Indus. Center, Inc., 263 N.C. 230, 139 
S.E.2d 253 (1964). 

CH. 1. CIVIL PROCEDURE §1-215.2 

to avoid payment of compensation by tak- 
ing a nonsuit after title to the property has 
vested in condemnor. North Carolina Hwy. 
Comm'n v. York Indus. Center, Inc., 263 N.C. 
230, 139 S.E.2d 253 (1964). 

This section does not permit condemnor 

§ 1-210. Return of execution; order for disbursement of 
proceeds. 

In all executions issued by the clerk of the superior court upon judgment 
before the clerk of the superior court, under G.S. 1-209, and execution issued 
thereon, the sheriff shall make his return to the clerk of the superior court, who 
shall make the final order directing the sheriff to disburse the proceeds 
received by him under said execution: Provided, that any interested party may 
appeal to the superior court, where the matter shall be heard de novo. (1925, 
CAA ie 

8§ 1-211 through 1-215: Repealed by Session Laws 1967, c. 954, s. 4. 

Cross References. — As to judgments by 
default, see § 1A-1, Rule 55. 

§ 1-215.1. Judgments or orders not rendered on Mondays 
validated. 

In any case where, prior to the ratification of this section, any judgment or 
order, required to be rendered or signed on Monday, has been rendered or 
signed by any clerk of the superior court on any day other than Monday, such 
judgment or order is hereby declared to be valid and of the same force and 
effect as if the day on which it was signed or rendered had been a Monday; and 
any conveyance executed by any commissioner or other person authorized to 
make a conveyance in any action or special proceeding where the appointment 
of the commissioner or other person, the order of sale, the order of resale, or the 
confirmation of sale was made on a day other than Monday, is hereby declared 
to be valid and to have the same force and effect as if the day on which such 
judgment or order was rendered had been a Monday. (1943, c. 301, s. 4.) 

CASE NOTES 

Legislature Cannot Validate Void Judg- 
ment. — This section was directly intended to 
validate judgments not rendered on Monday as 

well understood that the legislature has no 
power to validate a void judgment. Ange v. 
Owens, 224 N.C. 514, 31 S.E.2d 521 (1944). 

required by the former statute. However, it is 

§ 1-215.2. Time within which judgments or orders signed 
on days other than Mondays may be attacked. 

From and after the 30th day of September, 1951, no action shall be brought 
or no motion in the cause shall be made to attack any judgment or order of any 
clerk of the superior court by reason of such judgment or order having been 
Ene by a clerk of the superior court on any day other than Monday. (1951, 
Cc. eS ue. 
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§ 1-215.3. Validation of conveyances pursuant to orders 
made on days other than Mondays. 

From and after the 30th day of September, 1951, any conveyance executed by 
any commissioner or other person authorized to make a conveyance in any 
action or special proceeding where the appointment of the commissioner or 
other person, the order of sale, the order of resale, or the order or confirmation 
of sale was made on a day other than Monday is hereby declared to be valid and 
to have the same force and effect as if the day on which such judgment or order 
was rendered had been a Monday. (1951, c. 895, s. 2.) 

§ 1-216: Repealed by Session Laws 1943, c. 301, s. 3. 

§ 1-217. Certain default judgments validated. 

In every case where, prior to the first day of January, one thousand nine 
hundred and twenty-seven, a judgment by default final has been entered by 
the clerk of the superior court of any county in this State on a day other than 
Monday, contrary to G.S. 1-215 and 1-216, such judgment shall be deemed to 
have been entered as of the first Monday immediately following the default and 
is hereby to all intents and purposes validated; provided, however, nothing in 
this section shall be construed to affect the rights of any interested party, as 
provided in G.S. 1-220 other than for irregularity as to date of entry of the 
judgment by the clerk of the court. (1927, c. 187.) 

Editor’s Note. — Sections 1-215 and 1-220, also referred to'in this section, was repealed by 
referred to in this section, were repealed by Session Laws 19438, c. 301, s. 3. 
Session Laws 1967, c. 954, s. 4. Section 1-216, 

§ 1-217.1. Judgments based on summons erroneously des- 
ignated alias or pluries validated. 

In all civil actions and special proceedings where the defendants were served 
with summons and judgment thereafter entered, or any final decree made, and 
said judgments or decrees shall not be invalidated by reason of the fact that the 
summons, although designated an alias or pluries summons, was not actually 
such: Provided, that this section shall not apply where the first summons was 
issued more than five years preceding March 6, 1948. (1948, c. 532.) 

§ 1-217.2. Judgments by default to remove cloud from title 
to real estate validated. 

In every case where prior to the tenth day of October, 1969, a judgment by 
default final has been entered by the clerk of superior court of any county in 
this State in an action to remove cloud from title to real estate, the said 
judgment is hereby to all intents and purposes validated, and said judgment is 
hereby declared to be regular, proper and a lawful judgment in all respects 
according to the provisions of same. (1961, c. 628; 1971, c. 59; 1973, c. 1348, s. 
1.) 

§§ 1-218 through 1-222: Repealed by Session Laws 1967, c. 954, s. 4. 

Cross References. — As to relief from judg- 
ments or orders, see § 1A-1, Rule 60. 
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§ 1-223. Against married persons. 

In an action brought by or against a married person, judgment may be given 
against such married person for costs or damages or both, to be levied and 
collected solely out of such married person’s separate estate or property. (Rev., 
s. 563; C.S., s. 603; 1977, c. 545.) 

Cross References. — As to statutes con- 
cerning married persons generally, see § 52-1 
et seq. 

CASE NOTES 

Cited in McLeod v. Williams, 122 N.C. 451, 
30 S.E. 129 (1898); Craddock v. Brinkley, 177 
N.C. 125, 98 S.E. 280 (1919). 

8§ 1-224 through 1-227: Repealed by Session Laws 1967, c. 954, s. 4. 

Cross References. — As to judgment di- 
vesting title of one party and vesting it in 
others, see § 1A-1, Rule 70. 

§ 1-228. Regarded as a deed and registered. 

Every judgment, in which the transfer of title is so declared, shall be 
regarded as a deed of conveyance, executed in due form and by capable 
persons, notwithstanding the want of capacity in any person ordered to convey, 
and shall be registered in the proper county, under the rules and regulations 
prescribed for conveyances of similar property executed by the party. The party 
desiring registration of such judgment must produce to the register a copy 
thereof, certified by the clerk of the court in which it is enrolled, under the seal 
of the court, and the register shall record both the judgment and certificate. All 
laws which are passed for extending the time for registration of deeds include 
such judgments, provided the conveyance, if actually executed, would be so 
included. (1850, c. 107, ss. 2, 4; R.C., c. 32, ss. 25, 27; 1874-5, c. 17, ss. 2, 4; 
Code, ss. 427, 429; Rev., ss. 567, 568; C.S., s. 608.) 

Cross References. — As to distribution by 
court of marital property upon divorce, see 
§ 50-20. 

CASE NOTES 

Section Is Partially Superseded by § 47- 
27. — The provision of this section that judg- 
ments in which transfers of title are declared 
shall be registered under the same rules pre- 
scribed for deeds is superseded as to judgments 
in eminent domain proceedings by the later 
enactment of c. 148, Public Laws of 1917 (§ 47- 
27), exempting decrees of courts of competent 
jurisdiction in condemnation proceedings from 
the requirement as to registration. Carolina 
Power & Light Co. v. Bowman, 228 N.C. 319, 45 
S.E.2d 531 (1947). 

Effect of Consent Decree. — A consent 
decree for the recovery of the lands in fee has 

the effect of conveying the legal estate in fee as 
between the parties, and is good as against 
third persons in the absence of fraud or collu- 
sion. Morris v. Patterson, 180 N.C. 484, 105 
S.E. 25 (1920). 

Agreement in Divorce Proceedings. — In 
an action brought by wife for a divorce a mensa, 
an agreement that the wife have a life estate in 
certain of her husband’s lands, was binding as a 
consent judgment, even though a divorce had 
not been decreed therein; and it was not af- 
fected by the fact that an award of the children 
had therein been made with the sanction of the 
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court. Morris v. Patterson, 180 N.C. 484, 105 
S.E. 25 (1920). 
Marginal Cancellation Not Essential 

But Advisable. — When a decree of court 
adjudges a deed to be void, no marginal cancel- 
lation of record, as in the case of mortgages and 

ART, 23. JUDGMENT §1-230 

deeds of trust, is required, but such cancella- 
tion is a commendable and convenient practice. 
Smith v. King, 107 N.C. 273, 12 S.E. 57 (1890). 

Cited in Town of Ayden v. Lancaster, 197 
N.C. 556, 150 S.E. 40 (1929); Taylor v. 
Johnston, 289 N.C. 690, 224 S.E.2d 567 (1976). 

§ 1-229. Certified registered copy evidence. 

In all legal proceedings, touching the right of parties derived under such 
judgment, a certified copy from the register’s books is evidence of its existence 
and of the matters therein contained, as fully as if proved by a perfect 
transcript of the whole case. (1850, c. 107, s. 3; R.C., c. 32, s. 26; 1874-5, c. 17, 
s. 3; Code, s. 428; Rev., s. 569; C.S., s. 609.) 

CASE NOTES 

A valid, properly authenticated judg- 
ment is admissible under North Carolina 
law. State v. Maynard, 311 N.C. 1, 316 S.E.2d 

83 L. Ed. 2d 299 (1984), aff’d, 943 F.2d 407 (4th 
Cir. 1991), cert. denied, 502 U.S. 1110, 112 S. 
Ct. 1211, 117 L. Ed. 2d 450 (1992). 

197, cert. denied, 469 U.S. 963, 105 S. Ct. 363, 

§ 1-230. In action for recovery of personal property. 

In an action to recover the possession of personal property, judgment for the 
plaintiff may be for the possession, or for the recovery of possession, or for the 
value thereof in case a delivery cannot be had, and damages for the detention. 
If the property has been delivered to the plaintiff, and the defendant claims a 
return thereof, judgment for the defendant may be for a return of the property, 
or for the value thereof in case a return cannot be had, and damages for taking 
and withholding the same. (C.C.P., s. 251; Code, s. 431; Rev., s. 570; C.S., s. 
610.) 

Cross References. — As to the provisional 
remedy of claim and delivery for personal prop- 
erty, see § 1-472 et seq. 

Legal Periodicals. — For note, “Stolen Art- 
work: Deciding Ownership Is No Pretty Pic- 
ture,” see 1993 Duke L.J. 337. 

CASE NOTES 

Where defendant in claim and delivery 
replevies the property, the form of the judg- 
ment against him should be for the possession 
of the property with damages for its detention 
and costs, or for the value thereof if delivery 
cannot be had and damages for its detention. 
Boyd v. Walters, 201 N.C. 378, 160 S.E. 451 
(1931). 
Judgment in the Alternative. — In claim 

and delivery, the judgment should be for the 
delivery of the property or its value. Oil Co. v. 
Grocery Co., 136 N.C. 354, 48 S.E. 781 (1904); 
Hendricks v. Ireland, 162 N.C. 523, 77 S.E. 
1011 (1913). See also, Grubbs v. Stephenson, 
117 N.C. 66, 23 S.E. 97 (1895). 

Plaintiff May Recover Both Possession 
of Property and Damages for Its Deten- 
tion. — In a proceeding for claim and delivery 
of personal property, a plaintiff is entitled in a 
single action to recover both possession of the 

property and damages for its detention. Bowen 
v. King, 146 N.C. 385, 59 S.E. 1044 (1907); Mica 
Indus., Inc. v. Penland, 249 N.C. 602, 107 
S.E.2d 120 (1959). 
Right to Recover Damages in Another 

Action After Regaining Possession. — 
While plaintiff could have had his damages 
assessed in a former action of claim and deliv- 
ery\brought by him for the wrongful seizure and 
detention of his property under an attachment 
in a suit brought by defendant against another, 
by virtue of this section, he was not required to 
take this course, but, after regaining possession 
could, in another action, recover damages for 
the injury done thereby. Bowen vy. King, 146 
N.C. 385, 59 S.E. 1044 (1907). 
Where judgment is rendered against defen- 

dant and surety on his bond in claim and 
delivery, and no issue is submitted to the jury 
on the question of damages for the wrongful 
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detention of the property, plaintiff is not es- 
topped from bringing an independent action to 
recover such damages. Woody v. Jordan, 69 
N.C. 189 (1873); Moore v. Edwards, 192 N.C. 
446, 135 S.E. 302 (1926). 
Where the defendant in claim and delivery 

proceedings had recovered of the plaintiff 
therein such damages for his wrongful seizure 
of defendant’s property as were allowed by this 
section, and he had claimed no more, he could 
by an independent action, sue for such damages 
to his business as were caused by the malicious 
prosecution of the plaintiff’s action, for such 
was not the subject of recovery in the claim and 
delivery proceedings. Ludwick v. Penny, 158 
N.C. 104, 73 S.E. 228 (1911). 
Measure of Damages When Property 

Cannot Be Returned. — The measure of 
damages for the wrongful taking of a tractor- 
trailer which cannot be returned was its value 
at the time of taking by the sheriff, with inter- 
est. Tillis v. Calvine Cotton Mills, Inc., 251 N.C. 
359, 111 S.E.2d 606 (1959). 
Measure of Damages When Property Is 

Beyond Control of Court. — In an action of 
claim and delivery, where it appeared that 
defendant was in possession under a contract of 
purchase, and the property had been placed 
beyond the control of the court, the equities 
would be adjusted and judgment rendered 
against defendant for the balance of the pur- 
chase money, with interest from the date of 
purchase. Hall v. Tillman, 115 N.C. 500, 20 S.E. 
726 (1894). 
Additional Cost Allowed by Consent. — 

Where defendant in claim and delivery of crops 
had replevied the property, and plaintiff had 
recovered final judgment, an additional item of 
expense or cost allowed by consent to plaintiff 
would be held as binding upon the parties on 
appeal. Hendricks v. Ireland, 162 N.C. 523, 77 
S.E. 1011 (1913). 
Running of Interest from Date of Judg- 

ment. — When the verdict of the jury only 
established that the plaintiff had wrongfully 
converted to his own use an excess of property 
in a certain sum over that required to pay off 
defendant’s mortgage to him, the judgment 
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thereon would not include interest from the 
time of the alleged conversion, but only from 
the date of the judgment, the conversion being 
a tort and the damages unliquidated; and when 
on appeal the judgment of the court was erro- 
neous in this respect only, it would be ordered 
to be amended and affirmed. Penny v. Ludwick, 
152 N.C. 375, 67 S.E. 919 (1910). 
Issues and Judgment Should Cover 

Whole Case. — Where an action is brought to 
recover property conveyed to secure a debt, in 
order to avoid circuity of action, when the debt 
is denied the issues and judgment should cover 
the whole case, including the balance due upon 
the debt, and for the benefit of the sureties 
upon the undertaking the value of the property 
at the time of the seizure should also be ascer- 
tained, as they are liable for such value, not 
exceeding the indebtedness secured. Griffith v. 
Richmond, 126 N.C. 377, 35 S.E. 620 (1900). 

Liability of Surety on Replevin Bond. — 
Where plaintiff is successful in his action 
wherein claim and delivery have been issued, 
the surety on the defendant’s replevin bond, 
given in accordance with this section, is liable 
for the full amount thereof to be discharged 
upon the return of the property and the pay- 
ment of damages and cost recovered by plain- 
tiff; or, if the return cannot be had, the judg- 
ment should order that the surety be 
discharged upon the payment to plaintiff of the 
amount of his recovery, within the amount 
limited in the bond, for the value of the prop- 
erty at the time of its wrongful taking and 
detention, with interest thereon, together with 
the cost of the action. Orange Trust Co. v. 
Hayes, 191 N.C. 542, 132 S.E. 466 (1926). 

Cited in Asher y. Reizenstein, 105 N.C. 213, 
10 S.E. 889 (1890); Penny v. Ludwick, 152 N.C. 
375, 67 S.E. 919 (1910); Harrell v. Tripp, 197 
N.C. 426, 149 S.E. 548 (1929); Green v. Carroll, 
205 N.C. 459, 171 S.E. 627 (1933); Moore v. 
Humphrey, 247 N.C. 423, 101 S.E.2d 460 
(1958); General Tire & Rubber Co. v. Distribu- 
tors, Inc., 253 N.C. 459, 117 S.E.2d 479 (1960); 
McKissick v. McKissick, 129 N.C. App. 252, 497 
S.E.2d 711 (1998). 

§ 1-231. What judge approves judgments. 
In all cases where a judgment, decree or order of the superior court is 

required to be approved by a judge, it shall be approved by the judge having 
jurisdiction of receivers and injunctions. (1876-7, c. 223, s. 3; 1879, c. 63; 1881, 
c. 51; Code, s. 432; Rev., s. 571; C.S., s. 611.) 

CASE NOTES 

Restraining orders must be made return- 
able before the judge in the district in which the 

action is pending. Galbreath v. Everett, 84 N.C. 
546 (1881). 
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Motions for the appointment of a re- 
ceiver may be made before the resident judge 
of the district, or one assigned to the district, or 

§ 1-232. Judgment roll. 

ART. 23. JUDGMENT §1-233 

one holding the courts thereof by exchange, at 
the option of the mover. Corbin v. Berry, 83 N.C. 
27 (1880). 

Unless the party or his attorney furnishes a judgment roll, the clerk, 
immediately after entering the judgment, shall attach together and file the 
following papers which constitute the judgment roll: 

(1) In case the complaint is not answered by any defendant, the summons 
and complaint, or copies thereof, proof of service, and that no answer 
has been received, the report, if any, and a copy of the judgment. 

(2) In all other cases, the summons, pleadings, or copies thereof, and a 
copy of the judgment, with any verdict or report, the offer of the 
defendant, exceptions, case, and all orders and papers in any way 
involving the merits and necessarily affecting the judgment. (C.C.P,, s. 
253; Code, s. 434; Rev., s. 572; C.S., s. 612.) 

CASE NOTES 

Section Directory. — The provisions of this 
section as to the judgment roll should be com- 
plied with, but they are directory, and the 
clerk’s failure to “attach together” the papers 
did not vitiate the judgment which was entered 
of record and regular in form. Brown v. 
Harding, 171 N.C. 686, 89 S.E. 222 (1916). But 
see, Dewey v. Sugg, 109 N.C. 328, 13 S.E. 923 
(1891), to the effect that a judgment to consti- 

Where a party is seeking to establish his 
chain of title and introduces into evidence a 
deed executed by a commissioner, but fails to 
offer in evidence the judgment roll to establish 
that the person named was in fact a commis- 
sioner, and had authority to convey, there is a 
break in the chain of title. Keller v. Hennessee, 

11 N.C. App. 48, 180 S.E.2d 452 (1971). 

Cited in Williams v. Trammell, 230 N.C. 575, 
tute a lien must be docketed in the “prescribed 
manner.” 

§ 1-233. Docketed and indexed; held as of first day of 
session. 

55 S.H.2d 81 (1949). 

Every judgment of the superior or district court, affecting the right to real 
property, or requiring in whole or in part the payment of money, shall be 
entered by the clerk of said superior court on the judgment docket of the court. 
The entry must contain the names of the parties, the address, if known, of each 
party against whom judgment is rendered, and the relief granted, date of 
judgment, and the date, hour and minute of docketing; and the clerk shall keep 
a cross-index of the whole, with the dates and numbers thereof; however, error 
or omission in the entry of the address or addresses shall in no way affect the 
validity, finality or priority of the judgment docketed. In all cases affecting the 
title to real property the clerk shall enter upon the judgment docket the 
number and page of the minute docket where the judgment is recorded, and if 
the judgment does not contain particular description of the lands, but refers to 
a description contained in the pleadings, the clerk shall enter upon the minute 
docket, immediately following the judgment, the description so referred to. 

All judgments rendered in any county by the superior or district court, 
during a session of the court, and docketed during the same session, or within 
10 days thereafter, are held and deemed to have been rendered and docketed 
on the first day of said session, for the purpose only of establishing equality of 
priority as among such judgments. (Sup. Ct. Rule VIII; C.C.P., s. 252; Code, s. 
433; Rev., s. 573; 1909, c. 709; C.S., s. 618; 1929, c. 183; 1943, c. 301, s. 41/2; 
1971, c. 268, s. 6; 1981, c. 745, s. 1.) 
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Local Modification. — Durham: 1929, c. 
88. 
Legal Periodicals. — For article on change 

CH. 1. CIVIL PROCEDURE §1-234 

of names by legal process, see 16 N.C.L. Rev. 
187 (1938). 

CASE NOTES 

Necessity of Strict Compliance. — The 
observance of this law is regarded as so impor- 
tant to subsequent purchasers and mortgagees 
that, wherever the system of docketing obtains, 
a very strict compliance with its provisions in 
every respect is required. Jones v. Currie, 190 
N.C. 260, 129 S.E. 605 (1925). 

Liability of Clerk for Failure to Index 
Judgment. — An action of tort will lie against 
the clerk upon his failure to index a judgment 
where such neglect results in damage to the 
plaintiff. Shackelford v. Staton, 117 N.C. 73, 23 
S.E. 101 (1895). 
Duty of Judgment Creditor to See Judg- 

ment Properly Docketed. — It is the duty of 
a judgment creditor to see that his judgment is 
properly docketed. If the clerk neglects to 
docket the judgment, subsequent encumbranc- 
ers and claimants under the judgment debtor 
are not to be prejudiced thereby, and the rem- 
edy of the judgment creditor is against the clerk 
for loss suffered by reason of failure to docket 
the judgment. Holman v. Miller, 103 N.C. 118, 9 
S.E. 429 (1889). 
Docketing of Judgment in Another 

County. — Where the transcript of a judgment 
recovered in one county is sent to another for 
docketing, the transcript must not only be dock- 
eted, but must also be entered on the cross- 
index, giving the names of all the judgment 
debtors and the name of at least one plaintiff. 
Dewey v. Sugg, 109 N.C. 328, 13 S.E. 923 
(1891); Jones v. Currie, 190 N.C. 260, 129 S.E. 
605 (1925). 
When there are several judgment debt- 

ors in the docketed judgment the index 
must specify the name of each one, because the 
index as to one would not point to all or any of 
the others. The purpose is so that the index 
shall point to a judgment against the particular 
person inquired about if there is a judgment on 
the docket against him. A judgment not thus 
fully docketed does not serve the purpose of the 
statute, and is not docketed in contemplation of 
law. Dewey v. Sugg, 109 N.C. 328, 13 S.E. 923 
(1891); Jones v. Currie, 190 N.C. 260, 129 S.E. 
605 (1925). 

Initials in Index. — “J. Mizell” or “Jo. 

Mizell” is a sufficient cross-indexing for a judg- 
ment against “Josiah Mizell.” Valentine v. 
Britton, 127 N.C. 57, 37 S.E. 74 (1900). 
One Cross-Indexing Not Sufficient for 

Two Judgments. — One cross-indexing is 
insufficient for two judgments, even though 
they appear on the same page and include the 
same parties, and only the first judgment on 
the page will constitute a lien. Valentine v. 
Britton, 127 N.C. 57, 37 S.E. 74 (1900). 
Judgment Signed Out of Session. — The 

provisions of this section that judgments relate 
to the first day of the term (now session) apply 
when the judgment was rendered and docketed 
during the term (session) or within 10 days 
after adjournment thereof, and not to a judg- 
ment signed out of term (session) by the con- 
sent of the parties, except where third persons 
are prejudiced; hence, the position could not be 
maintained that a sale of lands to be made by 
commissioners appointed to sell property, etc., 
was not made within the time prescribed by the 
order, under the theory that the date of the 
order was to relate back to the commencement 
of the term (session), when by consent the order 
was signed after the term (session) of court, and 
the sale occurred within the time prescribed 
from the actual date on which the judge signed 
it. Conestee Chem. Co. v. Long, 184 N.C. 398, 
114 S.E. 465 (1922). : 
Consent Judgments. — For case holding 

that the provision that judgments rendered 
during a term (now session) should relate back 
to the first day thereof does not apply to judg- 
ments by consent, see Hood v. Wilson, 208 N.C. 
120, 179 S.E. 425 (1935). 
Judgment Against Corporations. — A 

judgment against a corporation does not relate 
back, by implication of law, to the beginning of 
the term (session), so as to create a lien on the 
corporate property as against the vesting of the 
title in a receiver who had in the meantime 
been appointed. Odell Hdwe. Co. v. Holt-Mor- 
gan Mills, 173 N.C. 308, 92 S.E. 8 (1917). 

Cited in Pentuff v. Park, 195 N.C. 609, 143 
S.E. 139 (1928); Henry v. Sanders, 212 N.C. 
239, 193 S.E. 15 (1937). 

§ 1-234. Where and how docketed; lien. 

Upon filing a judgment roll upon a judgment affecting the title of real 
property, or directing in whole or in part the payment of money, it shall be 
docketed on the judgment docket of the court of the county where the judgment 
roll was filed, and may be docketed on the judgment of the court of any other 
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county upon the filing with the clerk thereof of a transcript of the original 
docket, and is a lien on the real property in the county where the same is 
docketed of every person against whom any such judgment is rendered, and 
which he has at the time of the docketing thereof in the county in which such 
real property is situated, or which he acquires at any time thereafter, for 10 
years from the date of the rendition of the judgment. But the time during 
which the party recovering or owning such judgment shall be, or shall have 
been, restrained from proceeding thereon by an order of injunction, or other 
order, or by the operation of any appeal, or by a statutory prohibition, does not 
constitute any part of the 10 years aforesaid, as against the defendant in such 
judgment, or the party obtaining such orders or making such appeal, or any 
other person who is not a purchaser, creditor or mortgagee in good faith. 
A judgment docketed pursuant to G.S. 15A-1340.38 shall constitute a lien 

against the property of a defendant as provided for under this section. (C.C.P., 
s. 254; Code, s. 435; Rev., s. 574; C.S., s. 614; 1971, c. 268, s. 7; 1998-212, s. 
19.4(1).) 

Legal Periodicals. — For article on install- 
ment land contracts in North Carolina, see 3 
Campbell L. Rev. 29 (1981). 

CASE NOTES 

I. In General. 
II. Creation of Lien. 

III. Priorities. 
IV. Enforcement and Loss of Lien. 

I. IN GENERAL. 

Liens on Real Estate and Personalty 
Distinguished. — A judgment creditor ac- 
quires a lien on the judgment debtor’s real 
estate by docketing. But he acquires no lien on 
the personalty until there has been a valid levy. 
Community Credit Co. v. Norwood, 257 N.C. 87, 
125 S.E.2d 369 (1962). 
As to liens upon personal property, see also, 

Selby v. Dixon, 11 N.C. 424 (1826); Merchants 
Nat] Bank v. Newton Cotton Mills, 115 N.C. 
507, 20 S.E. 765 (1894); Summers Hdwe. Co. v. 
Jones, 222 N.C. 530, 23 S.E.2d 883 (1943); 
Porter v. Citizens Bank of Warrenton, Inc., 251 
N.C. 578, 111 S.E.2d 904 (1960). 
Applicability of Section to Legal and 

Equitable Estates. — This section is suffi- 
ciently comprehensive to include equitable as 
well as legal estates. Mayo v. Staton, 137 N.C. 
670, 50 S.E. 331 (1905). 
Judgment Constitutes Lien on All De- 

fendant’s Interest in Realty. — A judgment, 
from the time it is docketed, constitutes a lien 
on all the interest of whatever kind the defen- 
dant had in real estate, whether it is such as 
may be seized under execution or not. Hoppock, 
Glenn & Co. v. Shober, 69 N.C. 154 (1873). 
But property converted from its original 

nature, such as land into money, is not 
subject to the lien of a judgment, or to sale 
under execution issued thereon, although the 

statute gives a lien, under the judgment, on all . 
the real property of the debtor in the county. 
Dixon v. Dixon, 81 N.C. 323 (1879); Clifton v. 
Owens, 170 N.C. 607, 87 S.E. 502 (1916). 
Homestead Right Not Subject to Judg- 

ment Lien. — The mere right of homestead is 
not such an estate or interest in lands as is 
subject to a lien by judgment. Kirkwood v. 
Peden, 173 N.C. 460, 92 S.E. 264 (1917). 
But Reversionary Interest May Be Sub- 

jected. — The only reason for keeping a judg- 
ment in full force and effect during the exist- 
ence of the homestead is to subject the 
reversionary interest to its payment when the 
homestead expires, as such interest cannot be 
sold under execution during the life of the 
homestead. Kirkwood v. Peden, 173 N.C. 460, 

92 S.E. 264 (1917). 
A docketed judgment is a lien on all the land 

of the debtor in the county where docketed from 
the date of the docketing, and the creditor may 
presently enforce the same on all the debtor’s 
land outside of the homestead boundaries, but 

must await the termination of the homestead 
estate to subject the land to which it pertains, 
and no act of the debtor can change or impair 
the creditor’s rights under such lien. Vanstory 
v. Thornton, 112 N.C. 196, 17 S.E. 566 (1893). 
A judgment for taxes is a lien on all of the 

property owned by the judgment debtor in the 
county. Goldsboro Milling Co. v. Reaves, 804 F. 
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Supp. 762 (E.D.N.C. 1991). 
A judgment upon individual debt 

against the holder of a mere legal title 
held in trust for another constitutes no 
lien upon the land so held. Jackson v. Thomp- 
son, 214 N.C. 539, 200 S.E. 16 (1938). 
An estate created by a deed conveying 

standing timber, with a right to cut and 
remove the same within a specified time, is, 
while it exists, subject to the lien of a docketed 
judgment and to the ordinary methods of en- 
forcing collection of the same as in other cases 
of realty. Fowle v. McLean, 168 N.C. 537, 84 
S.E. 852 (1915). 
Where title is taken in the name of some 

third person, a docketed judgment constitutes 
no len on real property purchased by the 
debtor. In such case the creditor has a right to 
follow the fund in equity, but the institution of 
a suit for that purpose confers no lien, and can 
have no further effect than to give the creditor 
first bringing his suit a priority over other 
creditors, and to disable the holder of the prop- 
erty from defeating, by a conveyance, the object 
of the proceedings. Dixon v. Dixon, 81 N.C. 3238 
(1879). 
Judgments Against Land Held in Re- 

mainder. — The docketing of judgments 
against a debtor who holds land in remainder, 
dependent upon a life estate in another, creates 
a lien upon such estate which, not being sus- 
ceptible of immediate occupancy, is not pro- 
tected from sale under execution by the Consti- 
tution. and laws relating to homestead 
exemptions. Stern Bros. v. Lee, 115 N.C. 426, 20 
S.E. 736 (1894). 
Where a debtor executes a deed in trust 

to secure certain debts therein mentioned, 
and after the registration of the deed a creditor 
obtains judgment and has the same docketed, 
the judgment, under the provisions of this sec- 
tion, is a lien upon the equitable estate of the 
debtor. McKeithan v. Walker, 66 N.C. 95 (1872). 
Only Land Situated in County of Dock- 

eting Is Affected. — A docketed judgment is a 
lien only upon so much of the real property of 
the defendant as is situated in the county 
where the same is docketed. King v. Portis, 77 
N.C. 25 (1877); Helsabeck v. Vass, 196 N.C. 603, 
146 S.E. 576 (1929); Jackson v. Thompson, 214 
N.C. 539, 200 S.E. 16 (1938); Moore v. Jones, 
226 N.C. 149, 36 S.E.2d 920 (1946). 
A docketed judgment gives no peculiar 

lien upon any particular parcel of land. 
Bryan v. Dunn, 120 N.C. 36, 27 S.E. 37 (1897). 
Nor Vest Any Estate in Land. — The lien 

created by docketing a judgment does not vest 
any estate in the property subject to it in the 
judgment creditor, but only secures to the cred- 
itor the right to have the property applied to 
the satisfaction of his judgment, and such lien 
extends only to such estate, legal or equitable, 
as may be sold or disposed of at the time it 
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attaches. Bruce v. Nicholson, 109 N.C. 202, 13 
5.1. £790. (18911). 

Liability of Trustee. — A trustee who has a 
surplus in his hands after the sale of land 
under a conveyance to secure money loaned 
thereunder, who is affected with notice by dock- 
eting of judgments against the trustor, or the 
one who otherwise is entitled to receive it, 

under the provisions of this section may not pay 
the same to the trustor without incurring lia- 
bility; and in an action brought for that pur- 
pose, the judgment creditors are necessary par- 
ties, and a final judgment therein entered 
without them is reversible error. Barrett v. 
Barnes, 186 N.C. 154, 119 S.E. 194 (1923). 
A judge cannot validly issue an order to 

the clerk not to docket a judgment pending 
the fulfillment of a conditional order directed to 
the parties. Hopkins v. Bowers, 111 N.C. 175, 
16 S.E. 1 (1892). 
Comprehensive Bankruptcy Relief. — 

An action by debtors to quiet whatever liability 
might arise from creditors’ judgments under 
this section which might survive their dis- 
charge and eventually impair any exemptable 
interests in real property they acquire in the 
future is not necessary, as the comprehensive 
relief afforded by a Chapter 7 discharge pro- 
tects the debtors’ interests in property they 
acquire after bankruptcy and assures them a 
“fresh start” in their financial affairs. Clowney 
v. North Carolina Nat'l Bank, 19 Bankr. 349 

(Bankr. M.D.N.C. 1982). 
Applied in Dillard v. Walker, 204 N.C. 67, 

167 S.E. 632 (1933); Equitable Life Assurance 
Soc’y v. Russos, 210 N.C. 121, 185 S.E. 632 
(1936); McCollum v. Smith, 233 N.C. 10, 62 
S.E.2d 483 (1950). 

Stated in Dula v. Parsons, 243 N.C. 32, 89 
S.E. 797 (1955); Andrews v. Crump, 984 F. 
Supp. 393 (W.D.N.C. 1996). 

Cited in McKeithan v. Walker, 66 N.C. 95 
(1872); Rhyne v. McKee, 73 N.C. 259 (1875); 
Mannix v. Ihrie, 76 N.C. 299 (1877); Pasour v. 
Rhyne, 82 N.C. 149 (1880); Lyon v. Russ, 84 
N.C. 588 (1881); Morton v. Rippy, 84 N.C. 611 
(1881); Brown v. Harding, 170 N.C. 253, 86 S.E. 
1010 (1915); Boyd v. Bristol Typewriter Co., 190 
N.C. 794, 180 S.E. 858 (1925); Cheek v. Walden, 
195 N.C. 752, 143 S.E. 465 (1928); Jones v. 
Rhea, 198 N.C. 190, 151 S.E. 255 (1930); 
Osborne v. Board of Educ., 207 N.C. 503, 177 
S.E. 642 (1935); Crow v. Morgan, 210 N.C. 153, 
185 S.E. 668 (1936); Scales v. Scales, 218 N.C. 
553, 11 S.E.2d 569 (1940); Edmonds v. Wood, 
222 N.C. 118, 22 S.E.2d 287 (1942); Reid v. 
Bristol, 241 N.C. 699, 86 S.E.2d 417 (1955); 
Page v. Miller, 252 N.C. 23, 113 S.E.2d 52 
(1960); Arnette v. Morgan, 88 N.C. App. 458, 
363 S.E.2d 678 (1988); Haw River Land & 
Timber v. Lawyers atte Ins., 152 F.3d 275 (4th 
Cir. 1998). 
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II. CREATION OF LIEN. 

The mere rendition of a judgment will 
not constitute a lien. Alsop v. Mosely, 104 
N.C. 60, 10 S.E. 124 (1889); Wilmington Nurs- 
ery Co. v. Burkert, 36 Bankr. 813 (Bankr. 
E.D.N.C. 1984). 
Nor does the execution fix the lien. 

Pasour v. Rhyne, 82 N.C. 149 (1880). 
Docketing Fixes the Lien. — The docketed 

judgment fixes the lien and the debtor cannot 
escape it; if he sells thereafter, the purchaser 
takes subject to the statutory lien given by this 
section. Moore v. Jordan, 117 N.C. 86, 23 S.E. 
259 (1895); Moore v. Jones, 226 N.C. 149, 36 
S.E.2d 920 (1946). See also, Holman v. Miller, 
103 N.C. 118, 9 S.E. 429 (1889). 
A judgment lien in North Carolina is neither 

created nor perfected until it is docketed. 
Wilmington Nursery Co. v. Burkert, 36 Bankr. 
813 (Bankr. E.D.N.C. 1984). 

No lien is created by a judgment until the 
judgment is docketed. Wilmington Nursery Co. 
v. Burkert, 36 Bankr. 813 (Bankr. E.D.N.C. 
1984). 
And Fixes the Rights of Judgment Cred- 

itors. — The docketing of the judgment having 
fixed the lien, the rights of the judgment cred- 
itor become fixed thereby, and the subsequent 
registration of a deed or mortgage to or on the 
same property cannot divest those rights. 
Cowen v. Withrow, 112 N.C. 736, 17 S.E. 575 
(1893). 
Judgment by Confession. — Even though 

a judgment by confession is given out of the 
ordinary course of procedure, when docketed it 
at once becomes a lien upon the judgment 
debtor’s real property. Sharp v. Danville, M. & 
S.R.R., 106 N.C. 308, 11 S.E. 530 (1890); Keel v. 
Bailey, 214 N.C. 159, 198 S.E. 654 (1938). 
No Charge Against Property Is Created 

Until It Is Acquired. — The language of this 
section which provides for a lien on real prop- 
erty acquired by judgment debtors within 10 
years of the entry of the judgment does not 
create a charge against or interest in real 
property until the real property is acquired by 
the judgment debtor. Clowney v. North Caro- 
lina Natl Bank, 19 Bankr. 349 (Bankr. 
M.D.N.C. 1982). 
Judgment creditors have no charge against 

or interest in the real property the debtors 
might acquire in the future, as such judgments 
cannot create a “judicial lien” until the creditors 
attach the liability arising from the judgments 
upon some property of the debtors. Clowney v. 
North Carolina Nat] Bank, 19 Bankr. 349 
(Bankr. M.D.N.C. 1982). 
When Lien Attaches to After-Acquired 

Lands. — Under this section the lien of dock- 
eted judgments attaches to after-acquired 
lands in the same county at the moment that 
the title vests in the judgment debtor, and the 
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proceeds of a sale under such judgments should 
be distributed pro rata without reference to the 
day when they were docketed. Moore v. Jordan, 
117 N.C. 86, 23 S.E. 259 (18985). 
The lien extends to and embraces only such 

estate as the judgment debtor has at the time of 
the docketing thereof, or thereafter acquires 
while the judgment subsists. Thompson v. 
Avery County, 216 N.C. 405, 5 S.E.2d 146 
(1939). See also, Durham v. Pollard, 219 N.C. 
750, 14 S.E.2d 818 (1941). 
The lien of a judgment attaches when the 

land is conveyed to the judgment debtor, and is 
superior to any equity which his grantor could 
retain by a parol agreement or a subsequently 
recorded conveyance. Colonial Trust Co. v. 
Sterchie Bros., 169 N.C. 21, 85 S.E. 40 (1915). 
Date of Lien on Subsequently Acquired 

Real Property. — Under this section, a dock- 
eted judgment constitutes a lien on the real 
property owned by the debtor at the time of the 
docketing or which the debtor subsequently 
acquires within ten years from the date of the 
judgment. However, the general rule is that, 
with respect to property acquired after a judg- 
ment lien is docketed, the lien is created when 
the property is acquired, not when the judg- 
ment is docketed. Carter v. HCL Leasing Corp. 
(In re Martin), 87 Bankr. 394 (Bankr. E.D.N.C. 
1988). 
Docketing Requirements Must’ Be 

Strictly Complied with. — To constitute a 
lien on real estate, the judgment must be dock- 
eted in the office of the clerk of the superior 
court of the county where such property is 
situated. And, for a lien to be obtained, the 
requirement as to docketing must be strictly 
complied with. Southern Dairies, Inc. v. Banks, 
92 F.2d 282 (4th Cir. 1937), cert. denied, 302 
U.S. 761, 58 S. Ct. 368, 82 L. Ed. 590 (1937); 
Norman Lumber Co. v. United States, 223 F.2d 
868 (4th Cir. 1955), cert. denied, 350 U.S. 902, 
76S. Ct. 181, 100-L. Ed. 792 (1955). 
But docketing is not a condition prece- 

dent to the enforcement of the judgment 
by final process. Bernhardt v. Brown, 122 N.C. 
587, 29 S.E. 884 (1898). See also, Holman v. 
Miller, 103 N.C. 118, 9 S.E. 429 (1889). 
Docketing First in County of Rendition. 

— Ajudgment rendered in one county cannot be 
docketed in another without having been first 
docketed in the county where it was rendered. 
McAden v. Banister, 63 N.C. 478 (1869); Essex 
Inv. Co. v. Pickelsimer, 210.N.C. 541, 187 S.E. 

813 (1936). 
Sufficiency of Transcript Sent to For- 

eign County. — The transcript of a judgment 
sent from one county to another to be docketed, 
which sets out the date of its rendition, the 
names of the parties to the suit, the amount of 
the judgment and the costs of the action, is a 
sufficient docketing to create a lien on the 
defendant’s land. Wilson v. Patton, 87 N.C. 318 
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(1882); Lee v. Bishop, 89 N.C. 256 (1883). 
Interlocutory Judgment. — An interlocu- 

tory judgment containing recitals made only for 
the purpose of directing a commissioner how to 
proceed in the sale of land, where the land was 
not sold, did not affect the rights of the parties. 
Mayo v. Staton, 137 N.C. 670, 50 S.E. 331 
(1905). 

Ill. PRIORITIES. 

Record as Notice. — A plaintiff will be 
charged with notice of judgment entered at a 
regular term of court as of the time of the entry. 
Sluder v. Graham, 118 N.C. 835, 23 S.E. 924 
(1896). 

Liens Ranked in Order of Docketing. — 
Where several judgments have been docketed 
against the same debtor subsequent to his 
acquisition of real property, the liens of such 
judgments take rank or priority with reference 
to such property according to the dates when 
such judgments were respectively docketed. 
National Sur. Corp. v. Sharpe, 236 N.C. 35, 72 
S.E.2d 109 (1952). 
Including Liens of Justice’s Judgments. 

— If a number of justice’s judgments are dock- 
eted in the superior court, they will, under this 
section, be a lien upon the land of the defendant 
from the time when they were docketed, and 
will have a priority over a judgment obtained in 
court by another person against the same de- 
fendant at a subsequent time; and even though 
an execution is issued on the latter and the 
sheriff levies it on the land and advertises it for 
sale, yet if before the sale executions are issued 
on a part of the justice’s docketed judgments 
and placed in the hands of the sheriff, the 
proceeds of the sale of the land must first be 
applied to the payment of all the justice’s judg- 
ments. Perry v. Morris, 65 N.C. 221 (1871). 
And Those of Consent Judgments. — 

Consent judgments, under this section, have 
priority in accordance with the priority of dock- 
eting, since the provisions of § 1-233 are not 

applicable to consent judgments. Hood v. Wil- 
son, 208 N.C. 120, 179 S.E. 425 (1935). 
Judgment Prevails over Later Attach- 

ment. — Where a judgment has become a lien 
on property of defendant before the levy of an 
attachment on the same property, the judgment 
creditor will prevail over the attaching creditor. 
Porter v. Citizens Bank of Warrenton, Inc., 251 
N.C. 573, 111 S.E.2d 904 (1960). 
Docketed Judgment Superior to Unre- 

corded Deed. — The lien of a regularly dock- 
eted judgment is superior to a claim under an 
unrecorded deed from the judgment debtor. 
Eaton v. Doub, 190 N.C. 14, 128 S.E. 494 (1925). 
Where there was a lien by judgment under 

this section against the holder of an equitable 
title to lands, who also held a registered mort- 
gage from his grantee under an unregistered 
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deed to secure the balance of the purchase 
price, his deed, registered after the lien of the 
judgment had taken effect, could not render the 
lien under the mortgage superior to the judg- 
ment lien, and equity would remove the lien of 
the mortgage cloud upon the title of the pur- 
chaser at the execution sale holding the sher- 
iff’s deed. Mayo v. Staton, 137 N.C. 670, 50 S.E. 
331 (1905); Mills v. Tabor, 182 N.C. 722, 109 
S.E. 850 (1921). 
A judgment is not a lien upon lands of 

the judgment debtor that he had previ- 
ously conveyed bona fide either by registered 
deed or mortgage upon which foreclosure has 
been made. Helsabeck v. Vass, 196 N.C. 603, 
146 S.E. 576 (1929). 
Where a judgment is entered during the 

term, the lien has no application against claim- 
ants who have in the meantime acquired bona 
fide title; in such case, the law will take notice 
of fractions of a day in favor of such a pur- 
chaser. Receivers of the debtor should be 
classed as purchasers. Odell Hdwe. Co. v. Holt- 
Morgan Mills, 173 N.C. 308, 92 S.E. 8 (1917). 
A docketed judgment has priority over a 

subsequently recorded mortgage. Moore v. 
Jones, 226 N.C. 149, 36 S.E.2d 920 (1946). 

Where, after the recordation of a judgment, 
the judgment debtor executed a mortgage on 
certain of his land, and the land was foreclosed 
under prior mortgages antedating the judg- 
ment, and the judgment debtor made no claim 
to his homestead, the judgment creditor had a 
preference in the proceeds of the sale over the 
subsequent mortgage. Duplin County v. 
Harrell, 195 N.C. 445, 142 S.E. 481 (1928). 

The lien of a judgment duly docketed in the 
county where the land lies is superior to that of 
a subsequently registered mortgage on land 
outside of the debtor’s allotted homestead, and 
therefore, the proceeds of the sale of such land 
should first be applied to the payment of the 
judgment debt. Gulley v. Thurston, 112 N.C. 
192, 17 S.E. 13 (1898). 
Subsequent Purchaser Takes Subject to 

Lien. — Upon the docketing of a judgment it 
becomes a lien on all the land to which the 
judgment debtor has title for a period of 10 
years from the time of its docketing, and the 
land is not relieved of the judgment lien by a 
subsequent transfer of title by the judgment 
debtor. Moses v. Major, 201 N.C. 613, 160 S.E. 
890 (1931). 
A judgment creditor or his assignee has a lien 

on the lands of the judgment debtor, and where 
the judgment is duly docketed, under this sec- 
tion, the lien exists against a subsequent pur- 
chaser from the judgment debtor, carrying with 
it the right to subject the property and improve- 
ments thereto to the satisfaction of the debt, 
but the judgment creditor or his assignee has 
no title or estate in the lands. Byrd v. Pilot Fire 
Ins. Co., 201 N.C. 407, 160 S.E. 458 (1931). 
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An adverse holder of land under § 1-40, 
pursuant to an unrecorded deed, has title su- 
perior to the lien of a judgment based on this 
section, but acquired and registered after the 
elapse of the 20-year period against the original 
grantor. Johnson v. Fry, 195 N.C. 832, 143 S.E. 
857 (1928). 
A prior assignee of a judgment for a 

valuable consideration takes the title of his 
assignor unaffected by a subsequent assign- 
ment of the same judgment by the assignor to 
another for a valuable consideration without 
notice of the prior assignment, in the absence of 
fraud, even though the second assignee has his 
assignment first recorded on the judgment 
docket, there being no statute requiring an 
assignment of a judgment to be recorded. In re 
Wallace, 212 N.C. 490, 193 S.E. 819 (1937). 
Judgment Lien Is Subject to Homestead. 

— A lien on the lands of the judgment debtor is 
subject to the homestead interest provided by 
the Constitution. Farris v. Hendricks, 196 N.C. 
439, 146 S.E. 77 (1929). 
When an heir acquires land or property 

to be treated as realty subsequent to the 
docketing of several judgments against 
him, the judgment creditors are not entitled to 
priority in accordance with the date of the 
docketing of their respective judgments, but are 
entitled only to application of the property to 
the judgments pro rata. Linker v. Linker, 213 
N.C. 351, 196 S.E. 329 (1938). 

Effect of Execution Sale Under Prior 
Judgment. — A judgment is not a lien upon 
the lands of the judgment debtor conveyed 
under execution sale of a prior docketed judg- 
ment. Helsabeck v. Vass, 196 N.C. 603, 146S.E. 
576 (1929). 
Where judgment creditor and mort- 

gagee under a prior registered mortgage 
claim land from the same person, they are 
ordinarily estopped to deny the title of their 
common source, but where the deed from this 
common source, upon which the mortgagor’s 
title depends, has been registered after the 
judgment lien has taken effect, this element of 
estoppel does not apply to the purchaser at the 
execution sale. Mills v. Tabor, 182 N.C. 722, 109 
S.E. 850 (1921). 
The effect of a sale under a junior judg- 

ment is to pass the debtor’s estate encumbered 
with the lien of an older docketed judgment; 
and the effect of a sale under both is to vest the 
title in the purchaser, and transfer the liens, in 
the same order of priority to the proceeds of 
sale. Cannon v. Parker, 81 N.C. 320 (1879). 
Merger. — Where a creditor sues on his 

judgment constituting a lien on the homestead 
of the debtor and obtains a new judgment, the 
first judgment is not merged in the second. 
Springs v. Pharr, 131 N.C. 191, 42 S.E. 590 

(1902). 
Satisfaction of Judgment After Succes- 
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sive Transfers of Different Tracts. — Where 
there is a judgment lien on land, part of which 
is sold by the debtor, the remaining portion will 
be first sold in satisfaction of the judgment 
before resorting to the land first sold, and this 
rule extends to a purchaser of the remaining 
land from the judgment debtor, but this equity 
is never enforced against the creditor when he 
will in any substantial way be prejudiced by it. 
Brown v. Harding, 170 N.C. 253, 86 S.E. 1010 

(1915), rehearing denied, 171 N.C. 686, 89 S.E. 
222 (1916). 
Where there was a conflict as to the 

priorities of the secured creditors, plain- 
tiff, whose docketed judgment constituted a 
lien on the resulting trust in a deed of trust, 
could not enforce his lien by the ordinary pro- 
cess of execution, but had to resort to an action 

in the nature of an equitable execution where 
an account could be taken. Trimble v. Hunter, 
104 N.C. 129, 10 S.E. 291 (1889). 

IV. ENFORCEMENT AND LOSS OF LIEN. 

The life of the lien of a judgment is 10 
years from the date of its rendition in the 
superior court. Lupton v. Edmundson, 220 N.C. 
188, 16 S.E.2d 840 (1941). 
The lien of a judgment created upon real 

estate by the provisions of this section is for a 
period of 10 years from the date of rendition of 
the judgment and such lien ceases to exist at 
the end of that time, unless suspended in the 
manner set out in the statute. It is in the 
interest of public policy that this statute should 
be strictly construed. Cheshire v. Drake, 223 
N.C. 577, 27 S.E.2d 627 (1943). 
Where a judgment rendered in another 

county is docketed in the county in which the 
judgment debtor owns realty, the lien of the 
judgment expires at the end of 10 years from 
the date of rendition of the judgment and not 
the date of docketing. North Carolina Joint 
Stock Land Bank v. Bland, 231 N.C. 26, 56 
S.E.2d 30 (1949). 

Lien Is Lost if Sale Not Made in Ten 
Years. — This section and § 1-306 clearly 

manifest the legislative intent that the process 
to enforce the judgment lien and to render it 
effectual must be completed by a sale within 
the prescribed time. Hence, it follows that the 
lien upon lands of a docketed judgment is lost 
by the lapse of 10 years from the date of the 
docketing, and notwithstanding execution was 
begun, but not completed, before the expiration 
of the 10 years. McCullen v. Durham, 229 N.C. 
418, 50 S.E.2d 511 (1948). 
An action to enforce the lien by condemning 

land of the judgment debtor to be sold is barred 
by the statute when sale of the land cannot be 
made and concluded within the 10-year period, 
even though the action is instituted within such 
period, when the running of the statute is not 
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interrupted at any time or in any manner by 
order restraining and proceeding on the judg- 
ment. Lupton v. Edmundson, 220 N.C. 188, 16 
S.E.2d 840 (1941). 
The execution adds nothing by way of 

prolongation to the life of the lien. 
McCullen v. Durham, 229 N.C. 418, 50 S.E.2d 
511 (1948). 
The sole office of the execution is to 

enforce the lien by the sale of the land upon 
which it has attached. Pasour v. Rhyne, 82 N.C. 
149 (1880); McCullen v. Durham, 229 N.C. 418, 

50 S.E.2d 511 (1948). 
When Mandate to Sell Expires. — A judg- 

ment recovered in the superior court for the 
payment of money is a lien on land from the 
moment it is docketed, and executions issued to 
enforce collection are returnable to the next 
term of the court beginning not less than 40 
days after they are issued. With the return day 
the mandate expires and the power to sell land 
under the particular writ is thereafter with- 
held. Jeffreys v. Hocutt, 193 N.C. 332, 137 S.E. 
PAveGlond 
Time for Issuing Execution. — Leave to 

issue execution upon a docketed judgment may 
be granted at any time within 10 years from the 
docketing. Adams v. Guy, 106 N.C. 275, 11 S.E. 
535 (1890). 
Motion to Issue Execution Held Timely. 

— Motion for leave to issue execution was made 
in apt time, even though the 10 years expired 
pending appeal no undertaking was given, be- 
cause the time during which judgment creditor 
was restrained by the operation of the appeal 
was not to be counted, as the appeal had the 
effect of preventing issuance of execution 
within the time prescribed. Adams v. Guy, 106 
N.C. 275, 11 S.E. 535 (1890). 
Where a judgment creditor delayed issu- 

ing execution until within a short time before 
the expiration of the lien of his judgment, and 
then gave notice of a motion to revive and for 
leave to issue execution, and the motion was 
heard and execution was issued after 10 years 
from the date of the judgment, a purchaser at 
the execution sale of land got no title as against 
one who bona fide bought the land during the 
10 years. Lilly v. West, 97 N.C. 276, 1 S.E. 834 
(1887); Pipkin v. Adams, 114 N.C. 201, 19 S.E. 
105 (1894). 
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The same principle applied where the execu- 
tion was levied before the expiration of the hen 
but the sale did not take place until after the 
expiration of the lien, Spicer v. Gambill, 93 N.C. 
378 (1885). 

Execution sale held less than 10 days 
before the expiration of 10 years after ren- 
dition of the judgment was held ineffective, 
since under former § 45-28, the sale under 

execution could “not be deemed to be closed 
under 10 days,” in order to afford opportunity 
for an increase in the bid, and thus the sale 
could not be consummated within the 10-year 
period. McCullen v. Durham, 229 N.C. 418, 50 

S.E.2d 511 (1948). | 

Appeal Which Was Never Heard Held 
Not to Stop Statute. — Where judgment was 
taken in 1926, and in 1931 defendant moved 
before the clerk to set the judgment aside, 
which motion was denied, and appeal was 
taken to the judge, and the clerk ordered that 
execution should not issue until adjournment of 
the August, 1931, term of court, and the appeal 
to the judge was never heard, the order of the 
clerk and the appeal to the judge did not have 
the effect of stopping the statute and the judg- 
ment was barred in 1939 by the 10-year statute 
of limitations. Exum v. Carolina R.R., 222 N.C. 
222, 22 S.E.2d 424 (1942). 

The period during which a judgment 
debtor is in the bankrupt court and his 
property in custodia legis should be deducted 
from the 10-year period, as provided in this 
section. First-Citizens Bank & Trust Co. v. 
Parker, 232 N.C. 512, 61 S.E.2d 441 (1950). 

Life of Lien Not Prolonged by Order of 
Resale. — Where the bid for real estate, of- 
fered at a sale held under authority of an 
execution within the period of 10 years next 
after the date of rendition of the judgment upon 
which the execution issued, was raised, and 
resales were ordered successively under former 
§ 45-28, and the final sale so ordered took place 

on a date after the expiration of the 10-year 
period, such orders did not have the effect of 
prolonging the statutory life of the lien of the 
judgment within the meaning of this section. 
Cheshire v. Drake, 223 N.C. 577, 27 S.E.2d 627 
(1943), commented on in 22 N.C.L. Rev. 146. 

§ 1-235. Of appellate division docketed in superior court; 
lien. 

It is the duty of the appropriate clerk of the appellate division, on application 
of the party obtaining judgment in one of the courts of that division, directing 
in whole or in part the payment of money, or affecting the title to real estate, 
or on the like application of the attorney of record of said party, to certify under 
his hand and the seal of said court a transcript of the judgment, setting forth 
the title of the court, the names of the parties thereto, the relief granted, that 
the judgment was so rendered by said court, the amount and date of the 
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judgment, what part thereof bears interest and from what time; and said clerk 
shall send such certificate and transcript to the clerk of the superior court of 
such counties as he is directed; and the clerk of the superior court receiving the 
certificate and transcript shall docket them in like manner as judgment rolls of 
the superior court are docketed. And when so docketed, the lien of said 
judgment is the same in all respects, subject to the same restrictions and 
qualifications, and the time shall be reckoned as is provided and prescribed in 
the preceding sections for judgments of the superior court, so far as the same 
are applicable. The party desiring the certificate and transcript provided for in 
this section may obtain them at any time after such judgment has been 
rendered, unless the appellate court otherwise directs. (1881, c. 75, ss. 1, 4; 
Code, s. 436; Rev., s. 575; C.S., s. 615; 1969, c. 44, s. 2.) 

CASE NOTES 

Simple rendition of a judgment will not 
constitute a lien upon the judgment debtor’s 
land until the judgment is docketed in the 
county where the land lies, as required by 
statute. Alsop v. Moseley, 104 N.C. 60, 10 S.E. 
124 (1889). 
Application of Amount of Decree of Ap- 

pellate Court to Docketed Lower Court 
Judgment. — Where defendant, by a decree in 
the appellate court, had recovered from plain- 
tiffs a sum of money, and while the execution 
was in the hands of the sheriff plaintiffs recov- 

ered from defendant, by judgments before a 
magistrate, a like amount for items in their 
account not allowed in the case in the appellate 
court, and these latter judgments were dock- 
eted and executions were taken out upon them 
and returned nulla bona, plaintiffs were enti- 
tled at their request to an order to have the 
amount of the decree in favor of defendant 
applied to their judgments. Hogan v. Kirkland, 
64 N.C. 250 (1870). 

Cited in Southern Dairies, Inc. v. Banks, 92 
F.2d 282 (4th Cir. 1937). 

§ 1-236: Repealed by Session Laws 1971, c. 268, s. 34. 

§ 1-236.1. Transcripts of judgments certified by deputy 
clerks validated. 

Each transcript of judgment from the original docket of the superior or 
district court of a county where the same was rendered and docketed, 
heretofore certified under the official seal of said court, by a deputy clerk 
thereof, in his own name as such deputy clerk, and docketed on the judgment 
docket of another county in the State, is hereby validated and declared of full 
force and effect in such county where docketed, from the date of docketing of 
the same, to the same extent and with the same effect as if said transcript of 
judgment had been certified in the name of the clerk of the superior court of 
said original county, and under his hand and official seal. (1943, c. 11; 1971, c. 
268, s. 8.) 

CASE NOTES 

A valid, properly authenticated judg- 
ment is admissible under North Carolina 
law. State v. Maynard, 311 N.C. 1, 316 S.E.2d 
197, cert. denied, 469 U.S. 963, 105 S. Ct. 368, 

83 L. Ed. 2d 299 (1984), aff'd, 943 F.2d 407 (4th 
Cir. 1991), cert. denied, 502 U.S. 1110, 112 S. 
Ct. 1211,°117..L, Edv2d 450 (1992), 

§ 1-237. Judgments of federal courts docketed; lien on 
property; recordation; conformity with federal 
law. 

Judgments and decrees rendered in the district courts of the United States 
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within this State may be docketed on the judgment dockets of the superior 
courts in the several counties of this State for the purpose of creating liens 
upon property in the county where docketed; and when a judgment or decree 
is registered, recorded, docketed and indexed in a county in like manner as is 
required of judgments and decrees of the courts of this State, it shall become 
a lien and shall have all the rights, force and effect of a judgment or decree of 
the superior court of said county. When a judgment roll of a district court is 
filed with the clerk of the superior court, the clerk shall docket it as judgments 
of the superior court are required to be docketed. It is the intent and purpose 
of this section to conform the State law to the requirements of the act of 
Congress entitled “An Act to Regulate the Liens on Judgments and Decrees of 
the Courts of the United States” being the act of August first, one thousand 
eight hundred and eighty-eight, Chapter seven hundred and twenty-nine. 
(1889, c. 439; Rev., s. 576; C.S., s. 616; 1943, c. 543.) 

CASE NOTES 

Date of Docketing Fixes the Lien. — 
Under the act of Congress as to docketing 
judgments of federal courts and the provisions 
of this section authorizing the docketing of 
judgments and decrees of the federal courts on 
the judgment dockets of the superior courts of 
this State for the purpose of creating liens, such 
judgments on a money demand are liens on real 
property only from the date of their docketing 
in the county where the land is situated. Riley 
v. Carter, 165 N.C. 334, 81 S.E. 414 (1914). 
A condemnation judgment in favor of 

the United States need not be recorded in 
the county where the land lies and cross-in- 
dexed in order to protect the federal govern- 
ment’s ownership in land that it has acquired. 
United States v. Norman Lumber Co., 127 F. 

Supp. 518 (M.D.N.C. 1955), aff’d, 223 F.2d 868 
(4th Cir.), cert. denied, 350 U.S. 902, 76 S. Ct. 
181, 100 L. Ed. 792 (1955). 
Whether docketing and cross-indexing of fed- 

eral judgments of condemnation with State 
court records should be required as a condition 

of validity as against subsequent purchasers 
from the condemnee is a matter for Congress, 
and, so far Congress has not seen fit to take 
action with regard to the matter. Norman Lum- 
ber Co. v. United States, 223 F.2d 868 (4th Cir. 
1955), cert. denied, 350 U.S. 902, 76S. Ct. 181, 
100 L. Ed. 792 (1955). 

Enforcement by United States of Fed- 
eral Judgment Barred by Statute. — Judg- 
ment rendered by federal district and circuit 
courts, in order to be liens, must be docketed as 
required by the State laws, and since the 
United States may take advantage of any state 
or federal statute without being bound by its 
limitations, it may enforce the lien of the judg- 
ment in its favor though barred by the 10-year 
limitation contained in this statute. United 
States v. Minor, 235 F. 101 (4th Cir. 1916). 

Cited in Southern Dairies, Inc. v. Banks, 92 
F.2d 282 (4th Cir. 1937); Pineville Real Estate 
Operation Corp. v. Michael, 32 F.3d 88 (4th Cir. 
1994). 

§ 1-238: Repealed by Session Laws 1943, c. 543. 

§ 1-239. Paid to clerk; docket credited; transcript to other 
counties; notice to attorney for judgment cred- 
itor; judgment creditor to give notice of pay- 
ment; entry of payment on docket; penalty for 
failure to give notice of payment. 

(a) Payment of money judgment to clerk’s office. 
(1) The party against whom a judgment for the payment of money is 

rendered by any court of record may pay the whole, or any part 
thereof, in cash or by check, to the clerk of the court in which the same 
was rendered, although no execution has issued on such judgment. 

(2) The clerk shall give the party a receipt showing the date and amount 
of the payment and identifying the judgment, and shall note receipt of 
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the payment on the judgment docket of the court. If the payment is 
made by check and the check is not finally paid by the drawee bank, 
the clerk shall cancel the notation of receipt and return the check to 
the party who tendered it. 

(3) When a payment to the clerk is made in cash or when a check is finally 
paid by the drawee bank, the clerk shall give the notice provided for 
in subsection (b). When the full amount of a judgment has been so 
paid, the clerk shall include the words “JUDGMENT PAID IN FULL” 
in the notice. 

(4) When a judgment has been paid in part, but not in full, the clerk shall 
furnish a certificate of partial payment to the clerk of superior court of 
any county to which a transcript of a judgment has been sent, but only 
upon the request of that clerk or of the party who made the partial 
payment. 

(5) When a judgment has been paid in full, and the party in whose favor 
the judgment was rendered has collected all payments made to the 
clerk, or when ten days have passed since notice of payment in full 
was sent pursuant to subsection (b) and the party has neither 
collected all payments made to the clerk nor notified the clerk that the 
party disputes payment of the full amount of the judgment, then the 
clerk shall immediately: 
a. ead “PAID AND SATISFIED IN FULL’ on the judgment docket, 

. el ae 

b. Forward a certificate of payment in full to the clerk of superior 
court in each county to which a transcript of the judgment has 
been sent. 

(6) If the party in whose favor a judgment has been rendered notifies the 
clerk that the party disputes payment in full of the judgment, the 
clerk shall proceed as provided in G.S. 1-242. 

(7) Entries of payment or satisfaction on the judgment dockets in the 
| office of the clerk of the superior court by any person other than the 

clerk shall be made in the presence of the clerk or his deputy, who 
shall witness the same. 

(b) Upon receipt of any payment of money upon a judgment, the clerk of 
superior court shall within seven days after the receipt of such payment give 
notice thereof to the attorney of record for the party in whose favor the 
judgment was rendered, or if there is no attorney of record to the party. Any 
other official of any court who receives payment of money upon a judgment 
shall give notice in the same manner; provided, further, that no such moneys 
shall be paid by the clerk of the superior court until at least seven days after 
written notice by mail or in person has been given to the attorney of record in 
whose favor the judgment was rendered; provided further, that the attorney of 
record may waive said notice, and said moneys shall be paid by the clerk of 
superior court, by signing the judgment docket. 

(c) Upon receipt by the judgment creditor of any payment of money upon a 
judgment, the judgment creditor shall within 60 days after receipt of the 
payment give satisfactory notice thereof to the clerk of the superior court in 
which the judgment was rendered, and the clerk shall thereafter promptly 
enter the payment on the judgment docket of the court, and the clerk shall 
immediately forward a certificate thereof to the clerk of the superior court of 
each county to whom a transcript of the judgment has been sent, and the clerk 
of each superior court shall thereafter promptly enter the same on the 
judgment docket of the court and file the original with the judgment roll in the 
action. If the judgment creditor fails to file the notice required by this 
subsection within 30 days following written demand by the debtor, he may be 
required to pay a civil penalty of one hundred dollars ($100.00) in addition to 
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attorneys’ fees and any loss caused to the debtor by such failure. The clear 
proceeds of civil penalties provided for in this section shall be remitted to the 
Civil Penalty and Forfeiture Fund in accordance with G.S. 115C-457.2. (18238, 
c, 1212, P.R. R.C.,.¢..31, 8.127; Code, s.:43887 Revijisxo77 #19ldwcal6:CSis s: 
617; 1967, c. 1067; 1969, c. 18; 1981, c. 745, s. 2; 1987, c. 497; 1997-456, 5.27; 
1998-215, s. 94.) 

Editor’s Note. — Subdivisions (a)(5)(i) and 
(a)(5)Gi) were renumbered as_ subdivisions 

(a)(5)a. and (a)(5)b. pursuant to Session Laws 
1997-456, s. 27 which authorized the Revisor of 

Statutes to renumber or reletter sections and 
parts of sections having a number or letter 
designation that is incompatible with the Gen- 
eral Assembly’s computer database. 

CASE NOTES 

Clerk is Statutory Agent of Owner of 
Judgment. — The effect of this section is to 
make the clerk the statutory agent of the owner 
of a judgment, and it is the clerk’s duty to pay 
money received thereunder to the party enti- 
tled thereto. Kendrick v. Cain, 272 N.C. 719, 
159 S.E.2d 33 (1968). 
There is no duty on the party making 

payment to require the clerk to make an 
entry on the judgment docket. Kendrick v. 
Cain, 272 N.C. 719, 159 S.E.2d 33 (1968). 

Credit for Payments Not Entered by 
Clerk. — A judgment debtor under this section 
is entitled to credit on the judgment for 
amounts paid by him on the judgment to the 
clerk of the superior court in whose office the 
judgment is docketed, even though the clerk 
fails to enter payment on the judgment docket, 
the judgment debtor being under no duty to 
require the clerk to make entry of payment on 
the judgment docket and the clerk being in 
effect the statutory agent of the owner of the 
judgment in making such entries. Dalton v. 
Strickland, 208 N.C. 27, 179 S.E. 20 (1935). 
Misappropriation of Payment by Clerk. 

— Where a judgment debtor has paid the 
judgment entered against him in the office of 
the clerk of the superior court, and the clerk 
has misappropriated the payment, so that the 
debtor has again paid the judgment, the equi- 
table doctrine as to whether he is subrogated to 
the right of the judgment creditor does not 
necessarily arise, and a right of action will lie 
against the surety on the clerk’s bond for the 
direct misappropriation of the money. Gilmore 
v. Walker, 195 N.C. 460, 142 S.E. 579 (1928). 

Liability for Loss Resulting from Clerk’s 
Failure to Perform Duty. — The clerk of the 
superior court and the surety on his bond are 
liable for loss resulting to the owner of a judg- 
ment from the clerk’s failure to perform his 
statutory duty to enter the judgment and pay- 
ments thereon on the judgment docket or his 
failure to account to the owner for sums paid on 
the judgment by the judgment debtor, as pro- 
vided by this section. Dalton v. Strickland, 208 
N.C. 27, 179 S.E. 20 (1935). 

The clerk and his surety would be liable to 
the owner of the judgment for any loss which he 
might suffer because of the clerk’s failure to 
perform his statutory duty. Kendrick v. Cain, 
272 N.C. 719, 159 S.E.2d 33 (1968). 
A trustee may properly pay money to the 

clerk as part payment in satisfaction of a 
judgment. Sugg v. Bernard, 122 N.C. 155, 29 
S.E. 221 (1898). 

Interest on Balance Following Partial 
Payment. — Where a judgment creditor re- 
jected a judgment debtor’s tender of payment 
because it was $49 short, under § 1-239(a)(1), 
the partial tender was valid and post-judgment 
interest accrued only on the $49, not on the 
entire amount of the judgment. Webb v. 
McKeel, 144 N.C. App. 381, 551 S.E.2d 440 
(2001). 
Payment When Execution Is in Sheriff’s 

Hands. — A debtor has no right to pay the 
money to the clerk when the execution is in the 
hands of the sheriff. Bynum v. Barefoot, 75 N.C. 
576 (1876). 
Receipt of Depreciated Currency. — 

Whenever it is sought to establish an authority 
in a clerk to bind a plaintiff by the receipt of 
depreciated currency in payment of a judg- 
ment, it must be shown either that the receipt 
was expressly authorized by the plaintiff or 
that the plaintiff had done acts from which 
such an authority might fairly be implied. 
Purvis v. Jackson, 69 N.C. 474 (1873). 
Statements Filed Properly. — Where de- 

fendant’s filing of statements was in accord 
with the instructions given by the judge and 
within the time period required by law, defen- 
dant acted properly and satisfied all legal obli- 
gations owed to plaintiffs with respect to the 
filing of notices regarding payments made by 
plaintiff. Everett v. Continental Bank, 845 F. 
Supp. 335 (M.D.N.C.), cert. denied, 514 U.S. 
1018, 115 S. Ct. 1862, 131 L. Ed. 2d 219 (195). 
Applied in United States v. Atlantic Coast 

Line R.R., 237 F.2d 137 (4th Cir. 1956). 
Stated in McMillan v. Robeson County, 262 

N.C. 418, 137 S.E.2d 105 (1964). 
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Cited in Pittman v. Snedeker, 264 N.C. 55, 
149 S.E.2d 740 (1965). 

§ 1-239.1. Records of cancellation, assignment, etc., of 
judgments recorded by photographic process. 

In all cases where the governing authority of any county has caused the 
instruments or documents filed for record in the office of the clerk of the 
superior court of such county to be recorded by any system involving the use of 
microfilm or by the use of any microphotographic system or by any system of 
photographic recording, it shall be lawful for the clerk of the superior court to 
keep a record or docket book for the purpose of entering on same payment or 
payments, credit or satisfaction, assignments or releases in whole or in part of 
any judgment which has heretofore been recorded by any photographic process 
above mentioned. For this purpose, the form of such docket or record book shall 
be Substantially as follows: 

_—C—‘“‘(C;WSSr*periicor Ccourrttt Cancellation, Assignment, Transfer 
or Release of Judgments, etc. 

I (We) ___—C@”_—_s do. hereby certify that that certain judgment 
docketed in Judgment Docket ____———"_ at page _____, filed __ 
PEGs nA Pemriitorn tr ore firs) CaSe\NOne dobermewherdinilsta vwrt wb eels 
(are) Plaintiff(s) and ______——————__ is (are) Defendant(s) has been fully 
satisfied, released and discharged together with all costs, and interest, 

Signed in the presence of 

Assistant-Deputy Clerk of 
the Superior Court of 
ee eee od County. 
Any entries of payment, credits or satisfaction made on such record or docket 

book, in substantially the form above mentioned, shall be good and valid 
payments, credits or satisfactions in all respects as ‘if the same had been duly 
entered on the original judgment docket before the recording of same by the 
photographic process or system above mentioned. The clerk of the superior 
court shall have the authority to forward certificates to the clerk of the superior 
court of each county to whom a transcript of said judgment has been sent to the 
same extent and for all the purposes provided in G.S. 1-239, and all payments, 
credits or satisfactions entered in said docket book or record shall be valid to 
the same extent as if the same had been entered in the regular judgment 
docket in accordance with the provisions of G.S. 1-239. (1951, c. 774; 1999-456, 
s. 59.) 

Effect of Amendments. — Session Laws 
1999-456, s. 59, effective January 1, 2000, de- 
leted “19” from the date line in the form. - 

§ 1-240: Repealed by Session Laws 1967, c. 847, s. 2. 

Cross References. — For present provi- 
sions as to contribution, see Chapter 1B. As to 
third-party practice, see § 1A-1, Rule 14. 

§ 1-241. Clerk to pay money to party entitled. 

The clerk, to whom money is paid as aforesaid, shall pay it to the party 
entitled to receive it, under the same rules and penalties as if the money had 
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been paid into his office by virtue of an execution. (1823, c. 1212, 5.2, PR.; R.C., 
c. 31, s. 128; Code, s. 439; Rev., s. 578; C.S., s. 619.) 

CASE NOTES 

The duty to receive carries with it the 
duty to pay the sums collected to the parties 
entitled thereto. McMillan v. Robeson County, 

262 N.C. 413, 137 S.E.2d 105 (1964). 
Applied in United States v. Atlantic Coast 

Line R.R., 135 F. Supp. 600 (E.D.N.C. 1955). 

§ 1-242. Credits upon judgments. 

If payment is made on a judgment docketed in the office of the clerk of the 
superior court and no entry is made on the judgment docket, or if a docketed 
judgment is reversed or modified on appeal and no entry is made on the 
judgment docket, any interested person may move in the cause before the 
clerk, upon affidavit after notice to all interested persons, to have the credit, 
reversal, or modification entered. A hearing on the motion before the clerk may 
be on affidavit, oral testimony, deposition, and any other competent evidence. 
The clerk shall render judgment, from which any party may appeal in the same 
manner as in appeals in special proceedings. On appeal, any party may 
demand a jury trial of any issue of fact. If a final judgment orders the credit, 
reversal, or modification, a transcript of the final judgment shall be sent by the 
clerk of the superior court to each county in which the original judgment is 
docketed, and the clerk of each county shall enter the transcript on the 
judgment docket of that county opposite the original judgment and file the 
transcript. No final process may issue on the original judgment after affidavit 
filed in the cause until there is a final disposition of the motion for credit, 
reversal, or modification. (1903, c. 558; Rev., s. 579; C.S., s. 620; 1999-216, s. 3.) 

Effect of Amendments. — Session Laws 
1999-216, s. 3, effective January 1, 2000, and 
applicable to all orders or judgments subject to 

this act that are entered on or after that date, 
rewrote the section. 

CASE NOTES 

Parol Agreement to Convey Land Not 
Within Section. — Upon a motion to enter 
satisfaction of a judgment under this section, a 
defendant may not set up his parol executory 
agreement to convey lands to the plaintiff for 
that purpose; such is not in the purview of the 
statute, and is not enforceable under the stat- 
ute of frauds. Brown v. Hobbs, 154 N.C. 544, 70 
S.E. 906 (1911). 

Credit for Amount Paid on Covenant 
Not to Sue. — Where some of defendants, sued 
as joint tort-feasors, paid plaintiff a sum in 
consideration of a covenant not to sue, and 
thereafter the action was prosecuted against 

the other defendants and judgment was recov- 
ered against them, the defendants against 
whom judgment was entered were entitled to 
have the judgment credited with the amounts 
paid by the other defendants for the covenant 
not to sue upon the motion made prior to 
execution, the motion coming within the spirit 
if not the letter of this section. Brown v. Norfolk 
S.R.R., 208 N.C. 4238, 181 S.E. 279 (1935); 
Ramsey v. Camp, 254 N.C. 443, 119 S.E.2d 209 
(1961). 
Applied in Webb v. McKeel, 144 N.C. App. 

381, 551 S.E.2d 440 (2001). 

§ 1-243. For money due on judicial sale. 

The Supreme and other courts ordering a judicial sale, or having possession 
of bonds taken on such sale, may, on motion, after ten days’ notice thereof in 
writing, enter judgment as soon as the money becomes due against the debtors 
or any of them, unless for good cause shown the court directs some other mode 
of collection. (R.C., c. 31, s. 129; Code, s. 941; Rev., s. 1524; C.S., s. 621.) 
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CASE NOTES 

Constitutionality. — This section is consti- 
tutional and does not contravene the right of 
trial by jury. Ex parte Cotten, 62 N.C. 79 (1867). 
Waiver of Right to Jury Trial. — Although 

the defendant under this section is entitled to 
have the issue tried by a jury where the debt 
sued on was contracted for the purchase of 
land, if after being duly summoned he fails to 
appear and answer, he waives that right. 
Durham v. Wilson, 104 N.C. 595, 10 S.E. 683 
(1889). 
Applicability of Section to Sale by Ad- 

ministrator. — A sale of land for assets, made 
by an administrator pursuant to a judgment in 
a probate court in a proceeding instituted for 
that purpose, is a judicial sale, and the provi- 
sions of this section are applicable thereto. 
Mauney v. Pemberton, 75 N.C. 219 (1876); 
Chambers v. Penland, 78 N.C. 53 (1878). 
Remedies Where Purchaser Fails to 

Comply with Bid. — If a purchaser at a 
judicial sale fails to comply with his bid, the 
court may decree: (1) That he specially perform 
his contract; (2) That the land be resold and the 
purchaser released; or (3) That without releas- 
ing the purchaser the land be resold; but in this 
case the purchaser must undertake, as a con- 
dition precedent to the order of sale, to pay all 
additional costs and to make good any defi- 
ciency in the price. Hudson v. Coble, 97 N.C. 
260, 1 S.H. 688 (1887). 
Motion Is Proper Method to Enforce 

Purchase Contract. — An independent action 
upon an obligation to secure the payment of 
money given on a purchase under a judicial sale 
will not be entertained if objection is timely 

made; the proper course is to enforce the con- 
tract by a motion in the cause in which the sale 
is decreed. Lackey v. Pearson, 101 N.C. 651, 8 
S.E. 121 (1888). 

But Absent Timely Objection an Inde- 
pendent Action May Be Allowed. — If objec- 
tion is not made at the proper time the court 
may proceed with an independent action upon 
an obligation to secure the payment of money 
given on a purchase under a judicial sale. Such 
objection will not be entertained when made for 
the first time in the appellate court. Lackey v. 
Pearson, 101 N.C. 651, 8 S.E. 121 (1888). 

In proper instances the court may de- 
cree a resale of the land if the purchaser does 
not pay within a specified time. Davis v. Pierce, 
167 N.C. 135, 83 S.E. 182 (1914). 

Notice Required. — Any court which orders 
a judicial sale has the power to make a decree 
for the money after 10 days’ notice thereof. Ex 
parte Cotten, 62 N.C. 79 (1867). 

Reopening of Case Where Actual Pur- 
chase Price Was Withheld from Court. — 
Where commissioner for the private sale of 
lands for division withheld from the knowledge 
of the court the actual price the purchaser had 
agreed to pay, and reported a lesser sum, which 
the court confirmed by final judgment, this is 
an imposition on the court, and would not 
conclude it from reopening the case on the 
petition of the commissioner in the cause, after 
notice, and affording the proper relief. Lyman v. 
Southern Coal Co., 183 N.C. 581, 112 S.E. 242 
(1922). 

§ 1-244: Repealed by Session Laws 1971, c. 268, s. 34. 

§ 1-245. Cancellation of judgments discharged through 
bankruptcy proceedings. 

When a referee in bankruptcy furnishes the clerk of the superior court of any 
county in this State a written statement or certificate to the effect that a 
bankrupt has been discharged, indicating in said certificate that the plaintiff 
or judgment creditor in whose favor judgments against the defendant bank- 
rupt are docketed in the office of the clerk of the superior court have received 
due notice as provided by law from the said referee, and that said judgments 
have been discharged, it shall be the duty of the clerk of the superior court to 
file said certificate and enter a notation thereof on the margin of said 
judgments. 

This section shall apply to judgments of this kind already docketed as well 
as to future judgments of the same kind. (1937, c. 234, ss. 1-4; 1971, c. 268, s. 
8.1.) 
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Legal Periodicals. — For article on dis- 
charge in bankruptcy, see 58 N.C.L. Rev. 723 
(1980). 

CASE NOTES 

Effect of Section. — This statute outlines a a lien upon property of the discharged debtor. 
procedure which effectively gives notice that Clowney v. North Carolina Nat’l Bank, 19 
judgments which have been discharged in Bankr. 349 (Bankr. M.D.N.C. 1982). 
bankruptcy no longer have the power to create 

§ 1-246. Assignment of judgment to be entered on judg- 
ment docket, signed and witnessed. 

No assignment of judgment shall be valid at law to pass any property as 
against creditors or purchasers for a valuable consideration from the donor, 
bargainor, or assignor, but from the entry of such assignment on the margin of 
the judgment docket opposite the said judgment, signed by the owner of said 
judgment, or his attorney under power of attorney or his attorney of record, 
and witnessed by the clerk or the deputy clerk of the superior court of the 
county in which said judgment is docketed: Provided, that when an assignment 
of judgment is duly executed by the owner or owners of the judgment and 
recorded in the office of the clerk of the superior court of the county in which 
the judgment is docketed and a specific reference thereto is made on the 
margin of the judgment docket opposite the judgment to be assigned, it shall 
operate as a complete and valid transfer and assignment of the judgment. 
CLO4 Tc G11 945) c. 154.) 

Legal Periodicals. — For comment on this 
section, see 19 N.C.L. Rev. 462 (1941). 

CASE NOTES 

This section refers solely to what an _ from the owner of the judgment. Houck y. 
assignee is required to do in order to protect Overcash, 282 N.C. 623, 193 S.E.2d 905 (1973). 
his rights as against a subsequent assignee or Stated in Walker Mfg. Co. v. Dickerson, Inc., 
other subsequent creditors of or purchasers 510 F. Supp. 329 (W.D.N.C. 1980). 

ARTICLE 24. 

Confession of Judgment. 

§§ 1-247 through 1-249: Repealed by Session Laws 1967, c. 954, s. 4. 

Cross References. — As to confession: of 

judgment, see now § 1A-1, Rule 68.1. 

ARTICLE 25. 

Submission of Controversy Without Action. 

§§ 1-250 through 1-252: Repealed by Session Laws 1967 yc. 954.8.) 4, 
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ARTICLE 26. 

Declaratory Judgments. 

§ 1-253. Courts of record permitted to enter declaratory 
judgments of rights, status and other legal 
relations. 

Courts of record within their respective jurisdictions shall have power to 
declare rights, status, and other legal relations, whether or not further relief is 
or could be claimed. No action or proceeding shall be open to objection on the 
ground that a declaratory judgment or decree is prayed for. The declaration 
may be either affirmative or negative in form and effect; and such declarations 
shall have the force and effect of a final judgment or decree. (1931, c. 102, s. 1.) 

Cross References. — As to declaratory 
judgments, see also § 1A-1, Rule 57. 

Legal Periodicals. — For explanation and 
comments regarding this section, see 9 N.C.L. 
Rev. 20 (1931); 9 N.C.L. Rev. 352 (1931). 

For note on this section, see 12 N.C.L. Rev. 57 

(1934). | 
For comment on taxpayers’ actions, see 13 

Wake Forest L. Rev. 397 (1977). 

For note on the Declaratory Judgment Act 
and due process in expulsions from voluntary 
trade associations in light of Harrison v. Gaston 
Bd. of Realtors, Inc., 311 N.C. 230, 316 S.E.2d 
59 (1984), see 21 Wake Forest L. Rev. 121 

(1985). 
For survey of developments in North Caro- 

lina law (1992), see 71 N.C.L. Rev. 1893 (1993). 

CASE NOTES 

I. In General. 
II. Scope of Article. 

III. Actual Controversy Requirement. 
IV. What May Be Determined by Declaratory Judgment. 

A. In General. 

B. Actions in Which Declaratory Judgment Held Available. 

C. Actions in Which Declaratory Judgment Held Unavailable. 

V. Procedure. 

I. IN GENERAL. 

Common Law. — It would appear that de- 
claratory relief was unknown at common law, 
inasmuch as the common-law conception of 
courts was that they were a branch of the 
government created to redress private wrongs 
and punish the commission of crimes and mis- 
demeanors. The courts took no official interest 
in the affairs of civil life until one person had 
wronged another; then the object was to give 
relief for the injury inflicted. Newman Mach. 
Co. v. Newman, 2 N.C. App. 491, 163 S.E.2d 279 
(1968), rev’d on other grounds, 275 N.C. 189, 
166 S.E.2d 63 (1969). 
This Article Preserves the Inherent 

Function of Judicial Tribunals. — While 
the Uniform Declaratory Judgment Act enables 
courts to take cognizance of disputes at an 
earlier stage than that ordinarily permitted by 
the legal procedure which existed before its 
enactment, it preserves inviolate the ancient 
and sound juridic concept that the inherent 

function of judicial tribunals is to adjudicate 
genuine controversies between antagonistic lit- 
igants with respect to their rights, status, or 
other legal relations. Lide v. Mears, 231 N.C. 
111, 56 S.E.2d 404 (1949); Angell v. City of 
Raleigh, 267 N.C. 387, 148 S.E.2d 233 (1966); 
Elliott v. Ballentine, 7 N.C. App. 682, 173 
S.E.2d 552 (1970); North Carolina Consumers 
Power, Inc. v. Duke Power Co., 285 N.C. 434, 

206 S.E.2d 178 (1974); Hicks v. Hicks, 60 N.C. 
App. 517, 299 S.E.2d 275 (1983). 

An actual controversy between the parties is 
a jurisdictional prerequisite for a proceeding 
under the Declaratory Judgment Act in order to 
preserve inviolate the ancient and sound juridic 
concept that the inherent function of judicial 
tribunals is to adjudicate genuine controversies 
between antagonistic litigants with respect to 
their rights, status, or other legal relations. 

Adams v. North Carolina Dep’t of Natural & 
Economic Resources, 295 N.C. 683, 249 S.E.2d 

402 (1978); Kirkman v. Kirkman, 42 N.C. App. 
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173, 256 S.E.2d 264, cert. denied, 298 N.C. 297, 
259 S.E.2d 300 (1979). 
Purpose of Article. — The purpose of the 

Declaratory Judgment Act is to settle and af- 
ford relief from uncertainty and insecurity with 
respect to rights, status and other legal rela- 
tions. Nationwide Mut. Ins. Co. v. Roberts, 261 
N.C. 285, 184 S.E.2d 654 (1964); York v. 
Newman, 2 N.C. App. 484, 163 S.E.2d 282 
(1968). 

The Declaratory Judgment Act may be uti- 
lized to alleviate uncertainty and clarify litiga- 
tion. Travelers Ins. Co. v. Curry, 28 N.C. App. 
286, 221 S.E.2d 75, cert. denied, 289 N.C. 615, 
223 S.E.2d 396 (1976); Penley v. Penley, 65 N.C. 
App. 711, 310 S.E.2d 360 (1984), rev’d on other 
grounds, 314 N.C. 1, 332 S.E.2d 51 (1985). 

The Declaratory Judgment Act is designed to 
provide an expeditious method of procuring a 
judicial decree construing wills, contracts, and 
other written instruments and declaring the 
rights and liabilities of parties thereunder. It is 
not a vehicle for the nullification of such instru- 
ments, nor a substitute or alternate method of 
contesting the validity of wills. Farthing v. 
Farthing, 235 N.C. 634, 70 S.E.2d 664 (1952); 
Bennett v. Attorney Gen., 245 N.C. 312, 96 
S.E.2d 46 (1957); Town of Nags Head v. Tillett, 
68 N.C. App. 554, 315 S.E.2d 740 (1984), aff’d 
in part and revd in part on other grounds, 
Jones v. Clark, 36 N.C. App. 327, 244 S.E.2d 
183 (1978). 
The Declaratory Judgment Act affords an 

appropriate procedure for alleviating uncer- 
tainty in the interpretation of written instru- 
ments and for clarifying litigation. Bellefonte 
Underwriters Ins. Co. v. Alfa Aviation, Inc., 61 
N.C. App. 544, 300 S.E.2d 877 (1983), aff’d, 310 
N.C. 471, 312 S.E.2d 426 (1984). 
A declaratory judgment action is designed to 

provide an expeditious method of procuring a 
judicial interpretation of written instruments, 
such as wills, contracts, statutes, and insur- 

ance policies. Penley v. Penley, 65 N.C. App. 
711, 310 S.E.2d 360 (1984), rev’d on other 
grounds, 314 N.C. 1, 332 S.E.2d 51 (1985). 
The Declaratory Judgment Act is to be 

liberally construed and administered. Na- 
tionwide Mut. Ins. Co. v. Roberts, 261 N.C. 285, 
134 S.E.2d 654 (1964); York v. Newman, 2 N.C. 
App. 484, 163 S.E.2d 282 (1968). 
The act requires liberal construction in 

favor of resolving uncertainties. Sharpe v. 
Park Newspapers of Lumberton, Inc., 78 N.C. 
App. 275, 337 S.E.2d 174 (1985), rev’d on other 
grounds, 317 N.C. 579, 347 S.E.2d 25 (1986). 
The essential distinction between an ac- 

tion for declaratory judgment and the 
usual action is that no actual wrong need 
have been committed or loss have occurred in 
order to sustain the declaratory judgment ac- 
tion, but there must be no uncertainty that the 
loss will occur or that the asserted right will be 
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invaded. Newman Mach. Co. v. Newman, 2 N.C. 
App. 491, 163 S.E.2d 279 (1968), rev’d on other 
grounds, 275 N.C. 189, 166 S.E.2d 63 (1969). 

The essential distinction between a declara- 
tory judgment action and any other action for 
relief is that a declaratory judgment action may 
be maintained without actual wrong or loss as 
its basis. McCabe v. Dawkins, 97 N.C. App. 447, 
388 S.E.2d 571, cert. denied, 326 N.C. 597, 393 
S.E.2d 880 (1990). 
Settlement of a declaratory judgment 

action to construe a will is not an election 
of remedies which would preclude one from 
suing attorney for negligent will drafting. 
McCabe v. Dawkins, 97 N.C. App. 447, 388 
S.E.2d 571, cert. denied, 326 N.C. 597, 393 
S.E.2d 880 (1990). 
Applied in Edgerton v. Hood, 205 N.C. 816, 

172 S.E. 481 (1934); Farnell v. Dongan, 207 
NICL 611 178 S77 VClos5): Carre 
Jimmerson, 210 N.C. 570, 187 S.E. 800 (1936); 
H.B. Ficklen Tobacco Co. v. Maxwell, 214 N.C. 
367, 199 S.E. 405 (1938); Branch Banking & 
Trust Co. v. Toney, 215 N.C. 206, 1 S.E.2d 538 
(1939); Hilton Lumber Co. v. Estate Corp., 215 
N.C. 649, 2 S.E.2d 869 (1939); Burcham v. 
Burcham, 219 N.C. 357, 13 S.E.2d 615 (1941); 
Moore v. Sampson County, 220 N.C. 232, 17 
S.E.2d 22 (1941); Oxford Orphanage v. Kittrell, 
223 N.C. 427, 27 S.E.2d 133 (1943); Williams v. 
Rand, 223 N.C. 734, 28 S.E.2d 247 (1943); 
Patterson v. Brandon, 226 N.C. 89, 36 S.E.2d 
717, 163 A.L.R. 1150 (1946); Buffaloe v. Barnes, 
226 N.C. 3138, 38 S.E.2d 222 (1946); First Sec. 
Trust Co. v. Henderson, 226 N.C. 649, 39 S.E.2d 
804 (1946); In re Battle, 227 N.C. 672, 44 
S.E.2d 212 (1947); Williams v. Johnson, 228 
N.C. 732, 47 S.E.2d 24 (1948); Ward v. Black, 
229 N.C. 221, 49 S.E.2d 413 (1948); First Nat’l 
Bank v. Brawley, 231 N.C. 687, 58 S.E.2d 706 
(1950); Elmore v. Austin, 232 N.C. 13, 59 S.E.2d 
205 (1950); Williamson v. Williamson, 232 N.C. 
54, 59 S.E.2d 214 (1950); Blue Ridge Mem. 
Park v. Union Nat’! Bank, Inc., 237 N.C. 547, 75 

S.E.2d 617 (1953); Bradford v. Johnson, 237 
N.C. 572,75 S.E.2d 632 (1953); City of Greens- 
boro v. Smith, 239 N.C. 138, 79 S.E.2d 486 
(1954); Fuller v. Hedgpeth, 239 N.C. 370, 80 
S.E.2d 18 (1954); Hubbard v. Wiggins, 240 N.C. 
197, 81 S.H.2d 630 (1954); Julian v. Lawton, 
240 N.C. 436, 82 S.E.2d 210 (1954); Mesimore v. 
Palmer, 245 N.C. 488, 96 S.E.2d 356 (1957); 
Finch v. Honeycutt, 246 N.C. 91, 97 S.E.2d 478 
(1957); Wachovia Bank & Trust Co. v. 
Taliaferro, 246 N.C. 121, 97 S.E.2d 776 (1957); 
Carter v. Davis, 246 N.C. 191, 97 S.E.2d 838 
(1957); Walker v. Moss, 246 N.C. 196, 97 S.E.2d 
836 (1957); Reed v. Elmore, 246 N.C. 221, 98 
S.E.2d 360 (1957); Competitor Liaison Bureau 
of Nascar, Inc. v. Midkiff, 246 N.C. 409, 98 
S.E.2d 468 (1957); Edmondson v. Henderson, 
246 N.C. 634, 99 S.E.2d 869 (1957); Bullock v. 
Bullock, 251 N.C. 559, 111 S.E.2d 837 (1960); 
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Parker v. Parker, 252 N.C. 399, 113 S.E.2d 899 

(1960); Lanier v. Dawes, 255 N.C. 458, 121 
S.E.2d 857 (1961); Eastern Carolina Tastee- 
Freez, Inc. v. City of Raleigh, 256 N.C. 208, 123 
S.E.2d 632 (1962); Cline v. Olson, 257 N.C. 110, 
125 S.E.2d 320 (1962); Poindexter v. Wachovia 
Bank & Trust Co., 258 N.C. 371, 128 S.E.2d 867 
(1963); Thomas v. Thomas, 258 N.C. 590, 129 
S.E.2d 239 (1963); Worsley v. Worsley, 260 N.C. 
259, 132 S.E.2d 579 (1963); Tolson v. Young, 260 
N.C. 506, 133 S.E.2d 135 (1963); Joyce v. Joyce, 
260 N.C. 757, 1383 S.E.2d 675 (1963); Clark v. 
Meyland, 261 N.C. 140, 1384 S.E.2d 168 (1964); 
Adams v. Adams, 261 N.C. 342, 134 S.E.2d 633 
(1964); Iowa Mut. Ins. Co. v. Fred M. Simmons, 
Inc., 262 N.C. 691, 138 S.E.2d 512 (1964); 
Walker v. City of Charlotte, 262 N.C. 697, 138 
S.E.2d 501 (1964); First Union Nat'l Bank v. 
Broyhill, 263 N.C. 189, 1389 S.E.2d 214 (1964); 
Central Carolina Bank & Trust Co. v. Bass, 265 
N.C. 218, 143 S.E.2d 689 (1965); Gardner v. 
City of Reidsville, 269 N.C. 581, 153 S.E.2d 139 
(1967); Grant v. Banks, 270 N.C. 473, 155 
S.E.2d 87 (1967); Breece v. Breece, 270 N.C. 
605, 155 S.E.2d 65 (1967); Gaskill v. Costlow, 
270 N.C. 686, 155 S.E.2d 148 (1967); Ray v. Ray, 
270 N.C. 715, 155 S.E.2d 185 (1967); Harrelson 
v. City of Fayetteville, 271 N.C. 87, 155 S.E.2d 
749 (1967); Fullam v. Brock, 271 N.C. 145, 155 
S.E.2d 737 (1967); Sigmund Sternberger 
Found. v. Tannenbaum, 273 N.C. 658, 161 
S.E.2d 116 (1968); City of Raleigh v. Norfolk S. 
Ry., 4N.C. App. 1, 165 S.E.2d 745 (1969); Dillon 
v. North Carolina Nat’! Bank, 6 N.C. App. 584, 
170 S.E.2d 571 (1969); Godfrey v. Patrick, 8 
N.C. App. 510, 174 S.E.2d 674 (1970); Kale v. 
Forrest, 9 N.C. App. 82, 175 S.E.2d 752 (1970); 
Nationwide Mut. Ins. Co. v. Fireman’s Fund 
Ins. Co., 9 N.C. App. 198, 175 S.E.2d 741 (1970); 
Price v. Price, 11 N.C. App. 657, 182 S.E.2d 217 
(1971); North Carolina Nat'l Bank v. Carpenter, 
12 N.C. App. 19, 182 S.E.2d 3 (1971); Stephens 
v. North Carolina Nat’l Bank, 12 N.C. App. 323, 
183 S.E.2d 287 (1971); Duplin County. Bd. of 
Educ. v. Carr, 15 N.C. App. 690, 190 S.E.2d 653 
(1972); Reeves Bros. v. Town of Rutherfordton, 
282 N.C. 559, 194 S.E.2d 129 (1973); Szabo 
Food Serv., Inc. v. Balentine’s, Inc., 285 N.C. 
452, 206 S.E.2d 242 (1974); Sterling Cotton 
Mills, Inc. v. Vaughan, 24 N.C. App. 696, 212 
S.E.2d 199 (1975); Gaddy v. North Carolina 
Nat'l Bank, 25 N.C. App. 169, 212 S.E.2d 561 
(1975); White v. Alexander, 290 N.C. 75, 224 
S.E.2d 617 (1976); Cedar Creek Enter., Inc. v. 
State Dep’t of Motor Vehicles, 290 N.C. 450, 226 
S.E.2d 336 (1976); Shore v. Edmisten, 290 N.C. 
628, 227 S.E.2d 553 (1976); Suitt Constr. Co. v. 
Seaman’s Bank for Sav., 30 N.C. App. 155, 226 
S.E.2d 408 (1976); Nationwide Mut. Ins. Co. v. 
Allison, 51 N.C. App. 654, 277 S.E.2d 473 
(1981); White v. Pate, 308 N.C. 759, 304 S.E.2d 
199 (1983); Coleman v. Edwards, 70 N.C. App. 
206, 318 S.E.2d 899 (1984); State ex rel. 
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Edmisten v. Tucker, 312 N.C. 326, 323 S.E.2d 
294 (1984); Unigard Mut. Ins. Co. v. Ingram, 71 
N.C. App. 725, 323 S.E.2d 442 (1984); Newton v. 
Ohio Cas. Ins. Co., 91 N.C. App. 421, 371 S.E.2d 
782 (1988); Ferrell v. DOT, 104 N.C. App. 42, 
407 S.E.2d 601 (1991); Majebe v. North Caro- 
lina Bd. of Medical Exmrs., 106 N.C. App. 253, 
416 S.E.2d 404 (1992); Wendell v. Long, 107 
N.C. App. 80, 418 S.E.2d 825 (1992); Carpenter 
v. Brewer Hendley Oil Co., — N.C. App. —, 549 
S.E.2d 886, 2001 N.C. App. LEXIS 653 (2001). 
Quoted in Walters v. Baptist Children’s 

Home of N.C., Inc., 251 N.C. 369, 111 S.E.2d 
707 (1959); Gregory v. Godfrey, 254 N.C. 215, 
118 S.E.2d 5388 (1961); Bland v. City of 
Wilmington, 278 N.C. 657, 180 S.E.2d 813 
(1971); Onuska v. Barnwell, 140 N.C. App. 590, 
537 S.E.2d 840 (2000). 

Stated in North Carolina Monroe Constr. Co. 
v. Guilford County Bd. of Educ., 278 N.C. 633, 
180 S.E.2d 818 (1971); City of Greensboro v. 
Reserve Ins. Co., 70 N.C. App. 651, 321 S.E.2d 
232 (1984); Hales v. North Carolina Ins. Guar. 
Ass’n, 111 N.C. App. 892, 483 S.E.2d 468 (1993). 

Cited in In re Reynolds, 206 N.C. 276, 173 
S.E.2d 789 (1934); Corl v. Corl, 209 N.C. 7, 182 
S.E. 725 (1935); Peyton v. Smith, 213 N.C. 155, 
195 S.E. 379 (1938); Lide v. Mears, 231 N.C. 
111, 56 S.E.2d 404 (1949); Efird v. Efird, 234 
N.C. 607, 68 S.E.2d 279 (1951); Competitor 
Liaison Bureau of Nascar, Inc. v. Blevins, 242 
N.C. 282, 87 S.E.2d 490 (1955); North Carolina 
State Ports Auth. v. First-Citizens Bank & 
Trust Co., 242 N.C. 416, 88 S.E.2d 109 (1955); 
Taylor v. Taylor, 243 N.C. 726, 92 S.E.2d 136 
(1956); Blanchard v. Ward, 244 N.C. 142, 92 
S.E.2d 776 (1956); Price v. Davis, 244 N.C. 229, 
93 S.E.2d 93 (1956); Town of Farmville v. A.C. 
Monk & Co., 250 N.C. 171, 108 S.E.2d 479 
(1959); Dickey v. Herbin, 250 N.C. 321, 108 
S.E.2d 632 (1959); Brown v. Byrd, 252 N.C. 454, 
113 S.E.2d 804 (1960); Andrews v. Andrews, 253 
N.C. 139, 116 S.E.2d 436 (1960); Seaford v. 
Nationwide Mut. Ins. Co., 253 N.C. 719, 117 
S.E.2d 733 (1961); Employers’ Fire Ins. Co. v. 
British Am. Assurance Co., 259 N.C. 485, 131 
S.E.2d 36 (1963); Nationwide Mut. Ins. Co. v. 
Roberts, 261 N.C. 285, 134 S.E.2d 654 (1964); 
Hubbard v. Josey, 267 N.C. 651, 148 S.E.2d 638 
(1966); Walker v. City of Charlotte, 268 N.C. 
345, 150 S.E.2d 493 (1966); Tilley v. Tilley, 268 
N.C. 630, 151 S.E.2d 592 (1966); Atlantic Disct. 
Corp. v. Mangel’s of N.C., Inc., 2 N.C. App. 472, 
163 S.E.2d 295 (1968); Porth v. Porth, 3 N.C. 
App. 485, 165 S.E.2d 508 (1969); State Educ. 
Assistance Auth. v. Bank of Statesville, 276 
N.C. 576, 174 S.E.2d 551 (1970); Howell v. 
Gentry, 8 N.C. App. 145, 174 S.E.2d 61 (1970); 
Latham v. Taylor, 10 N.C. App. 268, 178 S.E.2d 
122 (1970); Bland v. City of Wilmington, 278 
N.C. 657, 180 S.E.2d 813 (1971); Reading v. 
Dixon, 10 N.C. App. 319, 178 S.E.2d 322 (1971); 
Stanley v. Department of Conservation & Dev., 
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284 N.C. 15, 199 S.E.2d 641 (1973); North 
Carolina Consumers Power, Inc. v. Duke Power 

Co., 285 N.C. 434, 206 S.E.2d 178 (1974); Revco 
S.E. Drug Centers, Inc. v. North Carolina Bd. of 
Pharmacy, 21 N.C. App. 156, 204 S.E.2d 38 
(1974); Myers v. Southern Nat’] Bank, 21 N.C. 
App. 202, 204 S.E.2d 30 (1974); North Carolina 
Consumers Power, Inc. v. Duke Power Co., 21 
N.C. App. 237, 204 S.E.2d 399 (1974); Houck v. 
Stephens, 26 N.C. App. 608, 216 S.E.2d 490 
(1975); Moore v. Smith, 33 N.C. App. 275, 235 
S.E.2d 102 (1977); In re Grady, 33 N.C. App. 
477, 235 S.E.2d 425 (1977); Phillips v. Phillips, 
296 N.C. 590, 252 S.E.2d 761 (1979); Wing v. 
Wachovia Bank & Trust Co., 301 N.C. 456, 272 
S.E.2d 90 (1980); Beveridge v. Howland, 301 
N.C. 498, 271 S.E.2d 910 (1980); State ex rel. 
Hunt v. North Carolina Reinsurance Facility, 
49 N.C. App. 206, 271 S.E.2d 302 (1980); Ward 
Lumber Co. v. Brooks, 50 N.C. App. 294, 273 
S.E.2d 331 (1981); Nationwide Mut. Ins. Co. v. 

Taylor, 55 N.C. App. 76, 284 S.E.2d 532 (1981); 
Bowlin v. Bowlin, 55 N.C. App. 100, 285 S.E.2d 
273 (1981); Bowens v. Board of Law Exmrs., 57 
N.C. App. 78, 291 S.E.2d 170 (1982); Pittman v. 
Thomas, 307 N.C. 485, 299 S.E.2d 207 (1983); 
Chem-Security Systems v. Morrow, 61 N.C. 
App. 147, 300 S.E.2d 393 (1983); Murphrey v. 
Winslow, 70 N.C. App. 10, 318 S.E.2d 849 
(1984); Southeast Airmotive Corp. v. United 
States Fire Ins. Co., 78 N.C. App. 418, 337 
S.E.2d 167 (1985); Welsh v. Northern Telecom, 

Inc., 85 N.C. App. 281, 354 S.E.2d 746 (1987); 
Leonard v. Dillard, 87 N.C. App. 79, 359 S.E.2d 
497 (1987); Pierce v. Associated Rest & Nursing 
Care, Inc., 90 N.C. App. 210, 368 S.E.2d 41 
(1988); Knotville Fire Dep’t, Inc. v. Wilkes 
County, 94 N.C. App. 377, 380 S.E.2d 422 
(1989); Thornhill v. Riegg, 95 N.C. App. 532, 
383 S.E.2d 447 (1989); Price v. Walker, 95 N.C. 
App. 712, 383 S.E.2d 686 (1989); FDIC v. Brit- 
ish-American Corp., 726 F. Supp. 622 (E.D.N.C. 
1989); Clark v. Craven Regional Medical Auth., 
326 N.C. 15, 387 S.E.2d 168 (1990); American 
Motorists Ins. Co. v. Avnet, Inc., 98 N.C. App. 
385, 391 S.E.2d 50 (1990); Total Care, Inc. v. 
Department of Human Resources, 99 N.C. App. 
517, 393 S.E.2d 338 (1990); Colson & Colson 
Constr. Co. v. Maultsby, 103 N.C. App. 424, 405 
S.E.2d 779 (1991); Woodard v. North Carolina 
Local Governmental Employees’ Retirement 
Sys., 108 N.C. App. 878, 424 S.E.2d 431 (1993); 
Mitchell v. Nationwide Ins. Co., 110 N.C. App. 
16, 429 S.E.2d 351 (1993); Mitchell v. Nation- 
wide Mut. Ins. Co., 335 N.C. 433, 489 S.E.2d 
110 (1994); Homebuilders Ass’n v. City of Char- 
lotte, 336 N.C. 37, 442 S.E.2d 45 (1994); Na- 
tionwide Mut. Ins. Co. v. Lankford, 118 N.C. 
App. 368, 455 S.E.2d 484 (1995); North Caro- 
lina Bd. of Exmrs. for Speech & Language 
Pathologists & Audiologists v. North Carolina 
State Bd. of Educ., 122 N.C. App. 15, 468 S.E.2d 
826 (1996), aff'd, 345 N.C. 493, 480 S.E.2d 50 

CH. 1. CIVIL PROCEDURE §1-253 

(1997); Carter v. Stanly County, 125 N.C. App. 
628, 482 S.E.2d 9 (1997), cert. denied, 346 N.C. 
276, 487 S.E.2d 540 (1997); News & Observer 
Publishing Co. v. Coble, 128 N.C. App. 307, 494 
S.E.2d 784 (1998); Norman v. Cameron, 127 

N.C. App. 44, 488 S.E.2d 297 (1997), cert. 
denied, 347 N.C. 398, 494 S.E.2d 416 (1997); 
Ferguson v. Killens, 129 N.C. App. 131, 497 
S.E.2d 722 (1998); Town of Spencer v. Town of 
E. Spencer, 129 N.C. App. 751, 501 S.E.2d 367 
(1998); Sale Chevrolet, Buick, BMW, Inc. v. 
Peterbilt of Florence, Inc., 133 N.C. App. 177, 
514 S.E.2d 747 (1999); Republic Mtg. Ins. Co. v. 
Brightware, Inc., 35 F. Supp. 2d 482 (M.D.N.C. 
1999); Southern Furniture Co. of Conover, Inc. 
v. DOT, 133 N.C. App. 400, 516 S.E.2d 383 
(1999); Town of Spencer v. Town of E. Spencer, 
351 N.C. 124, 522 S.E.2d 297 (1999); Howell v. 
Sykes, 186 N.C. App. 407, 526 S.E.2d 183 
(2000); Groves v. Community Hous. Corp. of 
Haywood County, 144 N.C. App. 79, 548 S.E.2d 
535 (2001). 

II. SCOPE OF ARTICLE. 

Scope of Article, Generally. — For a dis- 
cussion of principles concerning the scope of the 
Declaratory Judgment Act, see Kirkman v. 
Kirkman, 42 N.C. App. 173, 256 S.E.2d 264, 
cert. denied, 298 N.C. 297, 259 S.E.2d 300 
(1979). 
Any Person Interested. — The provision 

“any person interested under a deed, will, writ- 
ten contract or other writings constituting a 
contract” has been interpreted by the court to 
allow a party to a contract or a direct benefi- 
ciary to have standing under § 1-254 to file a 
declaratory judgment action under § 1-253. 
Whittaker v. Furniture Factory Outlet Shops, 
145 N.C. App. 169, 550 S.E.2d 822 (2001). 
While proceedings under this Article 

have been given a wide latitude, they are 
not without limitations, and it can hardly be 
said the court is expected to lend its general 
equity jurisdiction to such proceedings. Brandis 
v. Trustees of Davidson College, 227 N.C. 329, 
41 §.E.2d 833 (1947); Kirkman v. Kirkman, 42 
N.C. App. 173, 256 S.E.2d 264, cert. denied, 298 
N.C. 297, 259 S.E.2d 300 (1979). See also, 
Elliott v. Ballentine, 7 N.C. App. 682, 173 
S.E.2d 552 (1970). 

This Article does not license litigants to 
fish in judicial ponds for legal advice. Lide 
v. Mears, 231 N.C. 111, 56 S.E.2d 404 (1949); 
Angell v. City of Raleigh, 267 N.C. 387, 148 
S.E.2d 233 (1966); City of Raleigh v. Norfolk S. 
Ry., 275 N.C. 454, 168 S.E.2d 389 (1969); Elliott 
v. Ballentine, 7 N.C. App. 682, 173 S.E.2d 552 
(1970); North Carolina Consumers Power, Inc. 
v. Duke Power Co., 285 N.C. 434, 206 S.E.2d 
178 (1974); Gaston Bd. of Realtors, Inc. v. 
Harrison, 311 N.C. 230, 316 S.E.2d 59 (1984). 
The courts of this State do not issue 

334 



§1-253 

anticipatory judgments resolving controver- 
sies that have not arisen. Bland v. City of 
Wilmington, 10 N.C. App. 1638, 178 S.E.2d 25 
(1970), rev'd on other grounds, 278 N.C. 657, 
180 S.E.2d 813 (1971). 
This Article does not authorize the adju- 

dication of mere abstract or theoretical 
questions. Angell v. City of Raleigh, 267 N.C. 
387, 148 S.E.2d 233 (1966); Bland v. City of 
Wilmington, 10 N.C. App. 163, 178 S.E.2d 25 
(1970), rev’d on other grounds, 278 N.C. 657, 
180 S.E.2d 813 (1971). 

This Article does not extend to the submis- 
sion of the theoretical problem or a mere ab- 
straction, and it is no part of the function of the 

courts, in the exercise of the judicial power 
vested in them by the Constitution, to give 
advisory opinions, or to answer moot questions, 
or to maintain a legal bureau for those who may 
chance to be interested, for the time being, in 
the pursuit of some academic matter. Poore v. 
Poore, 201 N.C. 791, 161 S.E. 532 (19381); Caro- 
lina Power & Light Co. v. Iseley, 203 N.C. 811, 
167 S.E. 56 (1933); Allison v. Sharp, 209 N.C. 
477, 184 S.E. 27 (1936); Branch Banking & 
Trust Co. v. Whitfield, 238 N.C. 69, 76 S.E.2d 
334 (1953); Competitor Liaison Bureau of 
Nascar, Inc. v. Blevins, 242 N.C. 282, 87 S.E.2d 
490 (1955). 

The sound principle that judicial resources 
should be focused on problems which are real 
and present rather than dissipated on abstract, 
hypothetical or remote questions is fully appli- 
cable to the Declaratory Judgment Act. Adams 
v. North Carolina Dep’t of Natural & Economic 
Resources, 295 N.C. 683, 249 S.E.2d 402 (1978). 
Nor the Giving of Advisory Opinions. — 

The Uniform Declaratory Judgment Act does 
not undertake to convert judicial tribunals into 
counselors and impose upon them the duty of 
giving advisory opinions to any parties who 
may come into court and ask for either aca- 
demic enlightenment or practical guidance con- 
cerning their legal affairs. Lide v. Mears, 231 
N.C. 111, 56 S.E.2d 404 (1949); Angell v. City of 
Raleigh, 267 N.C. 387, 148 S.E.2d 233 (1966); 
City of Raleigh v. Norfolk S. Ry., 275 N.C. 454, 
168 S.E.2d 389 (1969); Elliott v. Ballentine, 7 
N.C. App. 682, 173 S.E.2d 552 (1970); North 
Carolina Consumers Power, Inc. v. Duke Power 
Co., 285 N.C. 434, 206 S.E.2d 178 (1974); Hicks 
v. Hicks, 60 N.C. App. 517, 299 S.E.2d 275 
(1983). 

The courts have no jurisdiction to determine 
matters purely speculative, enter anticipatory 
judgments, declare social status, deal with the- 
oretical problems, give advisory opinions, an- 
swer moot questions, adjudicate academic mat- 
ters, provide for contingencies which may 
hereafter arise or give abstract opinions. Little 
v. Wachovia Bank & Trust Co., 252 N.C. 229, 
113 S.E.2d 689 (1960). 

This Article was not intended to require the 
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court to give advisory opinions when no genu- 
ine controversy presently exists between the 
parties. Angell v. City of Raleigh, 267 N.C. 387, 
148 S.E.2d 233 (1966); Bland v. City of 
Wilmington, 10 N.C. App. 163, 178 S.E.2d 25 
(1970), rev'd on other grounds, 278 N.C. 657, 
180 S.E.2d 813 (1971). 
The Declaratory Judgment Act does not re- 

quire the court to give a purely advisory opinion 
which the parties might put on ice to be used if 
and when occasion might arise. Adams v. North 
Carolina Dep't of Natural & Economic Re- 
sources, 295 N.C. 683, 249 S.E.2d 402 (1978); 
Gaston Bd. of Realtors, Inc. v. Harrison, 311 
N.C. 230, 316 S.E.2d 59 (1984). 
No Justiciable Controversy Where Ac- 

tion Is Barred. — Where the facts alleged 
disclose that either the statute of limitations or 
the doctrine of laches is applicable thereto, 
there is no justiciable controversy as contem- 
plated by the Declaratory Judgment Act. 
Newman Mach. Co. v. Newman, 2 N.C. App. 
491, 163 S.E.2d 279 (1968), rev'd on other 

grounds, 275 N.C. 189, 166 S.E.2d 63 (1969). 
A moot question is not within the scope 

of the Declaratory Judgment Act. Morris v. 
Morris, 245 N.C. 30, 95 S.EH.2d 110 (1956). 

It is not required for purposes of jurisdiction 
under the Uniform Declaratory Judgment Act 
that the plaintiff allege that his rights have 
been invaded by the defendant prior to com- 
mencement of the action. Nevertheless, the 
courts have construed the law in such a manner 
that the jurisdiction may be protected against 
mere academic inquiry when the questions pre- 
sented are altogether moot, arising out of no 
necessity for the protection of any rights or 
avoidance of any liability, and where the par- 
ties have only a hypothetical interest in the 
decision of the court. Hicks v. Hicks, 60 N.C. 
App. 517, 299 S.E.2d 275 (1983). 

Unavailability of Adequate Remedy at 
Law Not Necessary. — For a court to have 
jurisdiction under the Declaratory Judgment 
Act, it is not necessary for a plaintiff to show 
that an adequate remedy at law is unavailable. 
Pilot Title Ins. Co. v. Northwestern Bank, 11 
N.C. App. 444, 181 S.E.2d 799 (1971). 
The Declaratory Judgment Act is re- 

stricted to declaring the rights and liabil- 
ities of parties regarding property; for the 
trial court to find that conveyances are void as 
a matter of law is beyond the scope of the act. 
Town of Nags Head v. Tillett, 314 N.C. 627, 336 
S.E.2d 394 (1985). 

Ill. ACTUAL CONTROVERSY 
REQUIREMENT. 

The touchstone of the Declaratory Judg- 
ment Act is the presence of a justiciable 
controversy, where the pleadings demon- 
strate a real controversy and the need for a 
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declaration of rights. State ex rel. Hunt v. 
North Carolina Reinsurance Facility, 49 N.C. 
App. 206, 271 S.E,.2d 302 (1980), rev'd on other 
grounds, 302 N.C. 274, 275 S.E.2d 399 (1981). 
And the existence of a genuine contro- 

versy is ajurisdictional necessity. Newman 
Mach. Co. v. Newman, 2 N.C. App. 491, 163 
S.E.2d 279 (1968), rev’d on other grounds, 275 
N.C. 189, 166 S.E.2d 63 (1969); Barbour v. 
Little, 37 N.C. App. 686, 247 S.E.2d 252, cert. 
denied, 295 N.C. 733, 248 S.E.2d 862 (1978); 
Griffin v. Fraser, 39 N.C. App. 582, 251 S.E.2d 
650 (1979); State v. McNeill, 78 N.C. App. 514, 
337 S.E.2d 172 (1985), cert. denied, 316 N.C. 
383, 342 S.E.2d 904 (1986). 

The charter and bylaws of an association may 
constitute a contract between the organization 
and its members wherein members are deemed 
to have consented to all reasonable regulations 
and rules of the organization, but such a con- 
tract cannot form the basis for jurisdiction in an 
action for a declaratory judgment absent an 
actual controversy about legal rights and liabil- 
ities arising under the contract. Gaston Bd. of 
Realtors, Inc. v. Harrison, 311 N.C. 230, 316 
S.E.2d 59 (1984). 
Actual Controversy Required by Case 

Law. — Although the Declaratory Judgment 
Act does not state specifically that an actual 
controversy between the parties is a jurisdic- 
tional prerequisite to an action, the case law 
imposes such a requirement. Town of Pine 
Knoll Shores v. Carolina Water Serv., Inc., 128 
N.C. App. 321, 494 S.E.2d 618 (1998). 

Before a declaratory judgment action is cog- 
nizable, North Carolina case law requires that 
an actual controversy between the parties exist 
as a jurisdictional prerequisite to an action. 
Additionally, parties cannot by agreement or 
stipulation, confer subject matter jurisdiction 
upon a court by consent. Whittaker v. Furniture 
Factory Outlet Shops, 145 N.C. App. 169, 550 
S.E.2d 822 (2001). 
Challenge to Constitutionality of Cru- 

elty to Animals Statute. — A declaratory 
judgment action seeking to have a statute pro- 
hibiting cruelty to animals declared unconsti- 
tutional and enjoining its enforcement should 
have been dismissed because it did not involve 
only pure questions of law, and even though a 
criminal prosecution had been threatened, the 
plaintiff did not show he stood to suffer the loss 
of either fundamental human rights or prop- 
erty interests if the statute was enforced. 
Malloy v. Easley, — N.C. App. —, 551 S.E.2d 
911, 2001 N.C. App. LEXIS 787 (2001). 

Parties cannot confer jurisdiction upon 
a court by consent, stipulation or agreement 
in declaratory judgment proceedings. City of 
Raleigh v. Norfolk S. Ry., 275 N.C. 454, 168 
S.H.2d 389 (1969); McLaughlin v. Martin, 92 
N.C. App. 368, 374 S.E.2d 455 (1988). 
Action for a declaratory judgment will 
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lie only where there is an actual or real 
existing controversy between parties having 
adverse interests in the matter in dispute. Lide 
v. Mears, 231 N.C. 111, 56 S.E.2d 404 (1949); 
Branch Banking & Trust Co. v. Whitfield, 238 
N.C. 69, 76 S.E.2d 334 (1953); City of Greens- 
boro v. Wall, 247 N.C. 516, 101 S.E.2d 413° 
(1958); Haley v. Pickelsimer, 261 N.C. 293, 134 
S.E.2d 697 (1964); Angell v. City of Raleigh, 267 
N.C. 387, 148 S.E.2d 233 (1966); Elliott v. 
Ballentine, 7 N.C. App. 682, 173 S.E.2d 552 
(1970); North Carolina Consumers Power, Inc. 
v. Duke Power Co., 285 N.C. 434, 206 S.E.2d 
178 (1974); Adams v. North Carolina Dep’t of 
Natural & Economic Resources, 295 N.C. 683, 
249 S.E.2d 402 (1978); Griffin v. Fraser, 39 N.C. 
App. 582, 251 S.E.2d 650 (1979); Hicks v. Hicks, 
60 N.C. App. 517, 299 S.E.2d 275 (1983); 
Gaston Bd. of Realtors, Inc. v. Harrison, 311 
N.C.:. 230, 316 S.E.2d 59 (1984); State v. 
McNeill, 78 N.C. App. 514, 337 S.E.2d 172 
(1985), cert. denied, 316 N.C. 383, 342 S.E.2d 
904 (1986). 

Actions for declaratory judgment will lie for 
an adjudication of rights, status, or other legal 
relations only when there is an actual existing 
controversy between the parties. Wright v. 
McGee, 206 N.C. 52, 173 S.E. 31 (1934); Bland 
v. City of Wilmington, 10 N.C. App. 163, 178 
S.E.2d 25 (1970), rev’d on other grounds, 278 
N.C. 657, 180 S.E.2d 813 (1971). 

The broad terms of this Article do not confer 
upon the court an unlimited jurisdiction; and 
the court will not entertain an ex parte proceed- 
ing of a proceeding which, while adversary in 
form, yet lacks the essentials of genuine contro- 
versy. Town of Tryon v. Duke Power Co., 222 
N.C. 200, 22 S.E.2d 450 (1942). 
Although the North Carolina Declaratory 

Judgment Act does not state specifically that an 
actual controversy between the parties is a 
jurisdictional prerequisite to an action thereun- 
der, our case law does impose such a require- 
ment. Sharpe v. Park Newspapers, 317 N.C. 
579, 347 S.E.2d 25 (1986). 
Arising Out of Conflicting Contentions 

as to Rights and Liabilities. — The superior 
court has jurisdiction to render a declaratory 
judgment only when the pleadings and evi- 
dence disclose the existence of a genuine con- 
troversy between the parties to the action, 
arising out of conflicting contentions as to their 
respective legal rights and liabilities under a 
deed, will, contract, statute, ordinance or fran- 
chise. Nationwide Mut. Ins. Co. v. Roberts, 261 
N.C. 285, 184 S.E.2d 654 (1964); York v. 
Newman, 2 N.C. App. 484, 163 S.E.2d 282 
(1968); Griffin v. Fraser, 39 N.C. App. 582, 251 
S.E.2d 650 (1979). 

For a court to have jurisdiction under the 
Declaratory Judgment Act it is required only 
that plaintiff allege in his complaint and show 
at trial that a real controversy arising out of the 
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parties’ opposing contentions as to their respec- 
tive legal rights and liabilities under a deed, 
will or contract in writing, or under a statute, 
municipal ordinance, contract or franchise ex- 
ists between or among the parties, and that the 
relief prayed for will make certain that which is 
uncertain and secure that which is insecure. 
Pilot Title Ins. Co. v. Northwestern Bank, 11 
N.C. App. 444, 181 S.E.2d 799 (1971). 

To constitute an actual controversy 
there need not exist an actual right of 
action in one party against the other in which 
consequential relief might be granted. Newman 
Mach. Co. v. Newman, 2 N.C. App. 491, 163 
S.E.2d 279 (1968), rev'd on other grounds, 275 
N.C. 189, 166 S.E.2d 63 (1969). 

It need not be shown by plaintiff that the 
question is one which might be the subject of a 
civil action at the time, or that plaintiff’s rights 
have been invaded or violated, or that defen- 
dant has incurred liability to plaintiff prior to 
the action. Town of Tryon v. Duke Power Co., 
222 N.C. 200, 22 S.E.2d 450 (1942). 
A mere threat to sue is not enough to estab- 

lish an actual controversy. Gaston Bd. of Real- 
tors, Inc. v. Harrison, 311 N.C. 230, 316 S.E.2d 
59 (1984). 
But Mere Apprehension of a Future Ac- 

tion Is Not Sufficient. — A mere fear or 
apprehension that a claim may be asserted in 
the future is not ground for issuing a declara- 
tory judgment; before granting such relief, the 
court must be convinced that litigation sooner 
or later appears to be unavoidable. Newman 
Mach. Co. v. Newman, 2 N.C. App. 491, 163 
S.E.2d 279 (1968), rev’d on other grounds, 275 
N.C. 189, 166 S.E.2d 63 (1969); Pilot Title Ins. 
Co. v. Northwestern Bank, 11 N.C. App. 444, 
181 S.E.2d 799 (1971). 
The mere threat of an action to rescind a sale 

of personal property or to sue for damages is 
not sufficient to constitute such an actual con- 
troversy as is cognizable under the Uniform 
Declaratory Judgment Act. Newman Mach. Co. 
v. Newman, 2 N.C. App. 491, 163 S.E.2d 279 
(1968), rev’d on other grounds, 275 N.C. 189, 
166 S.E.2d 63 (1969). 
Mere apprehension or the mere threat of an 

action or a suit is not enough. Gaston Bd. of 
Realtors, Inc. v. Harrison, 311 N.C. 230, 316 
S.E.2d 59 (1984); State v. McNeill, 78 N.C. App. 
514, 3387 S.E.2d 172 (1985), cert. denied, 316 
N.C. 383, 342 S.E.2d 904 (1986). 

Mere threat of a suit is not enough to create 
jurisdiction for a declaratory judgment action. 
North Carolina Farm Bureau Mut. Ins. Co. v. 
Warren, 89 N.C. App. 148, 365 S.E.2d 216, cert. 
denied, 322 N.C. 481, 370 S.E.2d 226 (1988). 

Litigation Must Appear Unavoidable. — 
It is not necessary for one party to have an 
actual right of action against another for an 
actual controversy to exist which would support 
declaratory relief. However, it is necessary that 
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the courts be convinced that the litigation ap- 
pears to be unavoidable. North Carolina Con- 
sumers Power, Inc. v. Duke Power Co., 285 N.C. 

434, 206 S.E.2d 178 (1974); Gaston Bd. of 
Realtors, Inc. v. Harrison, 311 N.C. 230, 316 

S.E.2d 59 (1984); Sharpe v. Park Newspapers, 
317 N.C. 579, 347 S.E.2d 25 (1986). 

Jurisdiction lies where the court is convinced 
that litigation, sooner or later, appears to be 
unavoidable. Pilot Title Ins. Co. v. Northwest- 
ern Bank, 11 N.C. App. 444, 181 S.E.2d 799 
(1971). 
An actual controversy exists for purposes of 

the act when litigation appears unavoidable. 
Sharpe v. Park Newspapers of Lumberton, Inc., 
78 N.C. App. 275, 337 S.E.2d 174 (1985), rev’d 
on other grounds, 317 N.C. 579, 347 S.E.2d 25 
(1986). 

It is not necessary that one party have an 
actual right of action against another, but there 
must be more than a mere disagreement. This 
means that it must be shown in the complaint 
that litigation appears unavoidable. North 
Carolina Farm Bureau Mut. Ins. Co. v. Warren, 
89 N.C. App. 148, 365 S.E.2d 216, cert. denied, 
322 N.C. 481, 370 S.E.2d 226 (1988). 

Practical Certainty of Litigation. — 
Where plaintiff hospitals sufficiently demon- 
strated a “practical certainty” that litigation 
would ensue, they presented an actual contro- 
versy justiciable under the Declaratory Judg- 
ment Act. Charlotte-Mecklenburg Hosp. Auth. 
v. North Carolina Indus. Comm’n, 336 N.C. 
200, 443 S.E.2d 716 (1994). 

Litigation over the price at which the 
Department of Transportation must con- 
vey property to plaintiffs was unavoidable 
and, therefore, amounted to a justiciable con- 
troversy. Ferrell v. DOT, 334 N.C. 650, 485 
S.E.2d 309 (1998). 
A Mere Difference of Opinion Is Not 

Enough. — A mere difference of opinion be- 
tween the parties as to whether one has the 
right to purchase or condemn the property of 
another, without any practical bearing on any 
contemplated action, does not constitute a gen- 
uine controversy. Barbour v. Little, 37 N.C. 
App. 686, 247 S.E.2d 252, cert. denied, 295 N.C. 
733, 248 S.E.2d 862 (1978). See also, Town of 
Tryon v. Duke Power Co., 222 N.C. 200, 22 
S.E.2d 450 (1942). 
A mere difference of opinion between the 

parties does not constitute a controversy within 
the meaning of the Declaratory Judgment Act. 
Gaston Bd. of Realtors, Inc. v. Harrison, 311 

N.C. 230, 316 S.E.2d 59 (1984). 
But where there is no doubt that litiga- 

tion is forthcoming, plaintiff should not be 
required to await suit, perhaps indefinitely, 
thereby running the risk that evidence relating 
to the facts will be lost. This is especially true 
where in the meantime plaintiff would have to 
maintain sufficient reserves to cover the claim. 
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Pilot Title Ins. Co. v. Northwestern Bank, 11 

N.C. App. 444, 181 S.E.2d 799 (1971). 
It is not necessary that the parties wait until 

lawsuit is immediately imminent or risk forfei- 
ture to have a justiciable controversy. Sharpe v. 
Park Newspapers of Lumberton, Inc., 78 N.C. 
App. 275, 337 S.E.2d 174 (1985), rev’d on other 
grounds, 317 N.C. 579, 347 S.E.2d 25 (1986). 
An actual controversy is required to ex- 

ist both at the time of the filing of the 
pleading and at the time of hearing. The 
jurisdiction of a court depends upon the state of 
affairs existing at the time it is invoked. Unlike 
the question of jurisdiction, the issue of 
mootness is not determined solely by examin- 
ing facts in existence at the commencement of 

the action. Sharpe v. Park Newspapers, 317 
N.C. 579, 347 S.E.2d 25 (1986). 
Genuine controversy must appear from 

the complaint and the record. Sharpe v. 
Park Newspapers of Lumberton, Inc., 78 N.C. 
App. 275, 337 S.E.2d 174 (1985), rev’d on other 
grounds, 317 N.C. 579, 347 S.E.2d 25 (1986). 
“Bootstrapping” Not Allowed. — Where 

plaintiffs sought by their complaint a ruling 
creating a new interpretation of Internal Rev- 
enue Code sections, and then sought to use 
such ruling to create a controversy between the 
parties justifying the grant of relief, such 
“bootstrapping” would not suffice for the juris- 
dictional prerequisites of a declaratory judg- 
ment action. Griffin v. Fraser, 39 N.C. App. 582, 
251 S.E.2d 650 (1979). 
The test of the sufficiency of a complaint 

in a declaratory judgment proceeding is 
not whether the complaint shows that the 
plaintiff is entitled to the declaration of rights 
in accordance with his theory, but whether he is 
entitled to a declaration of rights at all, so that 
even if the plaintiff is on the wrong side of the 
controversy, if he states the existence of a 
controversy which should be settled, he states a 
cause of suit for a declaratory judgment. 
Hubbard v. Josey, 267 N.C. 651, 148 S.E.2d 638 
(1966); Walker v. City of Charlotte, 268 N.C. 
345, 150 S.E.2d 493 (1966). 
Where the trial court concluded a case 

or controversy by finding respondent not 
mentally ill pursuant to this section, the trial 
court lacked jurisdiction to subsequently (six 
months later) declare nunc pro tunc that 
§ 122C-3(21)Gi) was unconstitutional. In re 
Lynette H., 323 N.C. 598, 374 S.B.2d 272 
(1988). 

In an action to contest the constitution- 
ality of § 14-225.1 under the Declaratory 
Judgment Act when his license to picket was 
voided, plaintiff was granted a temporary re- 
straining order which allowed the picket to 
proceed; therefore, where it was over a year 
later when the lower court granted plaintiff’s 
motion for summary judgment and over two 
years before the case was heard on appeal, the 
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case was moot, both at the time it was before 
the lower court and on appeal; plaintiff had yet 
to be arrested or refused a permit for a similar 
demonstration, and the case did not fall under 

the exception “capable of repetition, yet evad- 
ing review.” Crumpler v. Thornburg, 92 N.C. 
App. 719, 375 S.E.2d 708, cert. denied, 324 N.C. 
543, 380 S.E.2d 770 (1989). 
A prospective defendant in an antici- 

pated enforcement action by the State 
may not prelitigate its defenses and seek to 
determine the scope of prosecutorial discretion 
in a declaratory judgment action and request 
for injunction. Central Carolina Nissan, Inc. v. 
Sturgis, 98 N.C. App. 253, 390 S.E.2d 730, cert. 
denied, 327 N.C. 137, 394 S.E.2d 169 (1990). 
Interpretation in Light of Past and 

Present Action. — Where parties were not 
asking the court to interpret a document in 
anticipation of future acts, but in light of past 
and present action, an actual controversy ex- 
isted and the trial court did not err in exercis- 
ing jurisdiction under the Declaratory Judg- 
ment Act. Bueltel v. Lumber Mut. Ins. Co., 134 
N.C. App. 626, 518 S.E.2d 205 (1999), cert. 
denied, 351 N.C. 186, 541 S.E.2d 709 (1999). 
Abuse of the Declaratory Judgment Act by 

prospective defendant in an anticipated en- 
forcement action by the State under Chapter 75 
in attempting to prelitigate its defenses and 
determine the scope of prosecutorial discretion 
constituted grounds for trial court’s holding 
that the attorney violated § 1A-1, Rule 11 in 
signing and filing pleadings which were not 
warranted by existing law or a good faith argu- 
ment for modification or reversal of existing 
law. Central Carolina Nissan, Inc. v. Sturgis, 98 
N.C. App. 253, 390 S.E.2d 730, cert. denied, 327 
N.C. 187, 394 S.E.2d 169 (1990). 

IV. WHAT MAY BE DETER- 
MINED BY DECLARATORY 

JUDGMENT. 

A. In General. 

Editor’s Note. — As to what matters may be 
determined by declaratory judgment, see also 
§ 1-254 and the case notes thereunder. 

A declaratory judgment is a civil remedy 
which may not be resorted to to try ordinary 
matters of guilt or innocence. Jernigan v. State, 
279 N.C. 556, 184 S.E.2d 259 (1971). 
Under Which Only Civil Matters May Be 

Determined. — Only civil rights, status and 
relations may be determined under the Declar- 
atory Judgment Act, and when an action insti- 
tuted thereunder involves both civil and crimi- 
nal matters, the courts have jurisdiction to 
determine only the civil matters. Calcutt v. 
McGeachy, 213 N.C. 1, 195 S.E. 49 (1938). 
An action is maintainable under the Declar- 

atory Judgment Act only insofar as it affects 
the civil rights, status and other relations in 
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the present actual controversy between parties. 
Chadwick v. Salter, 254 N.C. 389, 119 S.E.2d 
158 (1961). 
And Declaratory Judgment Will Not Be 

Granted to Determine Criminal Issues. — 
A declaratory judgment will not be granted 
when its only effect is to determine questions 
which properly should be decided in a criminal 
action. Jernigan v. State, 279 N.C. 556, 184 
S.E.2d 259 (1971). 
But the courts do not lack power to 

grant a declaratory judgment merely be- 
cause a questioned statute relates to penal 
matters. Jernigan v. State, 279 N.C. 556, 184 
S.E.2d 259 (1971); Commodities Int'l, Inc. v. 
Eure, 22 N.C. App. 723, 207 S.E.2d 777 (1974). 

In General Only Questions of Law May 
Be Determined. — Absent waiver of jury trial, 
the trial court under this Article may only 
determine questions of law. Hall v. Hall, 35 
N.C. App. 664, 242 S.E.2d 170, cert. denied, 295 
N.C. 260, 245 S.E.2d 777 (1978). 

The purpose of this Article is to provide a 
speedy remedy for the determination of ques- 
tions of law, and although questions of fact 
necessary to the adjudication of the legal ques- 
tions involved may be determined, the remedy 
is not available to present for determination 
issues of fact alone. Prudential Ins. Co. of Am. v. 
Powell, 217 N.C. 495, 8 S.E.2d 619 (1940). 
Declaratory Judgment May Be Used to 

Determine Construction and Validity of a 
Statute. -- This section furnishes a proper 
method for determining all controversies rela- 
tive to the construction and validity of a stat- 
ute. City of Raleigh v. Norfolk S. Ry., 275 N.C. 
454, 168 S.E.2d 389 (1969). 
And to Determine a Statute’s Constitu- 

tionality. — It is the rule in this jurisdiction 
that a statute will be declared unconstitutional 
and its enforcement will be enjoined when it 
clearly appears either that property or funda- 
mental human rights are denied in violation of 
constitutional guarantees. This may be done in 
a properly constituted action under the Declar- 
atory Judgment Act when a specific provision of 
a statute is challenged by a person directly and 
adversely affected thereby. Jernigan v. State, 
279 N.C. 556, 184 S.E.2d 259 (1971). 
A party seeking to challenge the constitution- 

ality of a section requiring a certificate of need 
to construct a hospital must bring an action 
pursuant to the Declaratory Judgment Act. 
Hospital Group v. North Carolina Dep’t of Hu- 
man Resources, 76 N.C. App. 265, 332 S.E.2d 
748 (1985). 
A declaratory judgment action is a proper 

means of challenging the constitutionality of a 
statute which adversely affects the plaintiff. 
Poor Richard’s, Inc. v. Stone, 86 N.C. App. 137, 
356 S.E.2d 828 (1987), rev'd on other grounds, 
322 N.C. 61, 366 S.E.2d 697 (1988). 
But Declaratory Judgment Will Not Lie 
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Prior to Statute’s Enactment. — It is unnec- 
essary for an assailed statute to have taken 
effect in order to entitle one whose rights it 
affects to contest it by declaratory action. How- 
ever, the court will not entertain a declaratory 
action with respect to the effect and validity of 
a statute in advance of its enactment. City of 
Raleigh v. Norfolk S. Ry., 275 N.C. 454, 168 
S.E.2d 389 (1969). 
And Statute Must Be Challenged by One 

Who Is Directly Affected. — The validity ofa 
statute, when directly and necessarily involved, 
may be determined in a properly constituted 
action under this Article, but only when some 
specific provision thereof is challenged by a 
person who is directly and adversely affected 
thereby. City of Greensboro v. Wall, 247 N.C. 
516, 101 S.E.2d 413 (1958); Angell v. City of 
Raleigh, 267 N.C. 387, 148 S.E.2d 233 (1966); 
Barbour v. Little, 37 N.C. App. 686, 247 S.E.2d 
252, cert. denied, 295 N.C. 733, 248 S.E.2d 862 
(1978). 

This Article does not authorize an action 
to determine the validity of a taxing stat- 
ute in lieu of, or in substitution for, the specific 
statutory procedure provided for that purpose. 
Great Am. Ins. Co. v. Gold, 254 N.C. 168, 118 
S.E.2d 792 (1961). 
Adjudication of Sales Tax Liability Not 

Available. — The State has not waived its 
immunity against suit by one of its citizens 
under the Declaratory Judgment Act for adju- 
dication of his tax liability under the sales tax 
statute, and hence the Commissioner of Reve- 
nue cannot be sued pursuant to the provisions 
of the Declaratory Judgment Act. Housing 
Auth. v. Johnson, 261 N.C. 76, 134 S.E.2d 121 
(1964). 
As State Cannot Be Delayed in Collec- 

tion of Revenue. — As broad and comprehen- 
sive as it is, this Article does not supersede the 
rule that the sovereign may not be denied or 
delayed in the enforcement of its right to collect 
the revenue upon which its existence depends. 
Bragg Dev. Co. v. Braxton, 239 N.C. 427, 79 
S.E.2d 918 (1954). 
An action to obtain a judicial declara- 

tion of plaintiff’s right to an easement is 
authorized by the Declaratory Judgment Act. 
Hubbard v. Josey, 267 N.C. 651, 148 S.E.2d 638 
(1966). 
An action to obtain a judicial declaration of 

plaintiffs’ right to an easement appurtenant 
and by necessity over the lands of defendants is 
authorized by this Article, and the superior 
court has jurisdiction, it not being a special 
proceeding to establish a cartway which must 
be instituted before the clerk. Carver v. 
Leatherwood, 230 N.C. 96, 52 S.E.2d 1 (1949). 
_ A controversy as to the extent of an 
easement granted by the State may be the 
basis of a suit against the State in the supe- 
rior court under this section, since such suit 
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involves title to realty within the purview of 
§ 41-10.1. Shingleton v. State, 260 N.C. 451, 

133 S.E.2d 183 (1963); Hubbard v. Josey, 267 
N.C. 651, 148 S.E.2d 638 (1966). 
But State May Not Be Enjoined from 

Interfering with Easement. — In an action 
under this section to construe an easement 
granted by the State, judgment may not be 
entered enjoining the State and its employees 
from interfering with an easement as defined 
by the court, since no action, except as provided 
in § 143-291, may be maintained against the 
State or any agency thereof in tort or to restrain 
the commission of a tort. Shingleton v. State, 
260 N.C. 451, 183 S.E.2d 183 (1963). 

Article Does Not Vest in Superior Court 
Power to Supervise Officials of Inferior 
Courts. — While the Declaratory Judgment 
Act is comprehensive in scope and purpose, the 
legislature, in enacting it, did not intend to vest 
in the superior courts of the State the general 
power to oversee, supervise, direct or instruct 
officials of inferior courts in the discharge of 
their official duties. Town of Fuquay Springs v. 
Rowland, 239 N.C. 299, 79 S.E.2d 774 (1954); 
City of Henderson v. County of Vance, 260 N.C. 
529, 133 S.E.2d 201 (1963). 

This Article does not confer upon one 
judge authority to advise a litigant upon a 
matter of procedure in another trial before 
another judge. Redmond v. Farthing, 217 N.C. 
678, 9 S.E.2d 405 (1940). 
No Jurisdiction over Workers’ Compen- 

sation Cases. — In an action instituted in the 
superior court under the Declaratory Judgment 
Act or otherwise, when the pleadings disclose 
that an employee-employer relationship exists 
so that the parties are subject to the provisions 
of the Workers’ Compensation Act, dismissal is 
proper, for the Industrial Commission has ex- 
clusive jurisdiction in such cases. Cox v. Pitt 
County Transp. Co., 259 N.C. 38, 129 S.E.2d 
589 (1963). 

The Declaratory Judgment Act may not be 
used to determine whether or not an employer’s 
insurance carrier is entitled to the right of 
subrogation against funds received from third 
party tort-feasor under the provisions of § 97- 
10.2, since the Industrial Commission has ex- 
clusive original jurisdiction to determine such 
question. Cox v. Pitt County Transp. Co., 259 
N.C. 38, 129 S.E.2d 589 (1963). 
Action to Quiet Title. — A declaratory 

action is an appropriate remedy to perform the 
function of the customary action to quiet title. 
York v. Newman, 2.N.C. App. 484, 163 S.E.2d 
282 (1968). 
Marketability of Land. — The Declaratory 

Judgment Act does not empower courts to give 
advisory opinions as to the marketability of 
land merely to enable owners to allay the fears 
of prospective purchasers. Lide v. Mears, 231 
N.C. 111, 56 S.E.2d 404 (1949). 
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Construction and Coverage of Insur- 
ance Contracts. — The Declaratory Judg- 
ment Act, while not applicable to claims under 
the Workers’ Compensation Act, is applicable to 
the construction of insurance contracts and in 
determining the extent of coverage when there 
is a controversy as to whether workers’ compen- 
sation or insurance covers. Travelers Ins. Co. v. 
Curry, 28 N.C. App. 286, 221 S.E.2d 75, cert. 
denied, 289 N.C. 615, 223 S.E.2d 396 (1976). 

Generally questions involving the liability of 
insurance companies under their policies are 
proper subjects for declaratory relief. Iowa 
Mut. Ins. Co. v. Fred M. Simmons, Inc., 258 
N.C. 69, 128 S.E.2d 19 (1962); Nationwide Mut. 
Ins. Co. v. Roberts, 261 N.C. 285, 134 S.E.2d 
654 (1964). 
A declaratory judgment action which served 

the dual purpose of determining with finality 
an insurance company’s obligation to defend 
insured in a pending tort action and the com- 
pany’s ultimate liability for any judgment ren- 
dered against the insured was a perfect case for 
declaratory judgment. Stout v. Grain Dealers 
Mut. Ins. Co., 307 F.2d 521 (4th Cir. 1962). 

The Declaratory Judgment Act is applicable 
to construction of insurance contracts and in 
determining the extent of coverage under a 
policy. Bellefonte Underwriters Ins. Co. v. Alfa 
Aviation, Inc., 61 N.C. App. 544, 300 S.E.2d 877 
(1983), .aff’d, 310 N.C; 471, 312, 5:H. 20) 426 
(1984). 
A question concerning the liability of an in- 

surance company under its policy is generally a 
proper subject for a declaratory judgment, pro- 
vided a genuine controversy exists between the 
parties. However, the cases in which a declar- 
atory judgment has been found appropriate for 
determining the existence or extent of insur- 
ance coverage have involved situations in 
which legal action was pending, or judgment 
had been entered, against the insured. Ramsey 
v. Interstate Insurors, Inc., 89 N.C. App. 98, 365 
S.E.2d 172, cert. denied, 322 N.C. 607, 370 
S.E.2d 248 (1988). 

B. Actions in Which Declaratory 
Judgment Held Available. 

Challenge to Laws Giving County Power 
to Administer City Code. — The superior 
court had jurisdiction under the Declaratory 
Judgment Act to determine the validity of laws 
adopted by the General Assembly to provide 
that Craven County would administer building 
and safety codes inside the city limits of New 
Bern. City of New Bern v. New Bern-Craven 
County Bd. of Educ., 328 N.C. 557, 402 S.E.2d 
623 (1991), aff'd, 338 N.C. 430, 450 S.E.2d 735 
(1994). 
Action to Determine Applicability of Ad- 

ministrative Procedure Act to Governor’s 
Action. — A declaratory judgment action was 
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appropriate to obtain a determination as to 
whether the Governor had to follow the proce- 
dure set out in the Administrative Procedure 
Act in removing for cause a member of the 
North Carolina Cemetery Commission and 
whether the Governor had authority to suspend 
a member of the commission pending final 
determination on the merits. James v. Hunt, 43 
N.C. App. 109, 258 S.E.2d 481 (1979), cert. 
denied, 299 N.C. 121, 262 S.E.2d 6 (1980). 
Challenge by Governor to Reinsurance 

Facility’s Collection of Recoupment Sur- 
charges. — The Governor’s constitutional 
powers, duties and obligations to the people of 
North Carolina generally, including that signif- 
icant class of citizens who are compelled to 
obtain automobile liability insurance in order 
to use the public roads and highways of the 
State, constituted significant interest in contro- 
versy generated by the action of the Board of 
Governors of the North Carolina Reinsurance 
Facility in charging and collecting recoupment 
surcharges from motor vehicle insurance poli- 
cyholders without filing the surcharge and sup- 
plemental information with the Commissioner 
of Insurance, which interest was sufficient to 
give the Governor standing to seek a declara- 
tion as to the legality of their action. State ex 
rel. Hunt v. North Carolina Reinsurance Facil- 
ity, 49 N.C. App. 206, 271 S.E.2d 302 (1980), 
revd on other grounds, 302 N.C. 274, 275 
S.E.2d 399 (1981). 
Declaratory judgment is appropriate for 

construction of insurance contracts and in 
determining the extent of coverage under an 
insurance policy. Hobson Constr. Co. v. Great 
Am. Ins. Co., 71 N.C. App. 586, 322 S.E.2d 632 
(1984), cert. denied, 313 N.C. 329, 327 S.E.2d 
890 (1985). 
Insurance Coverage. — A declaratory judg- 

ment action may be brought to determine 
whether coverage exists under an insurance 
policy: Western World Ins. Co. v. Carrington, 90 
N.C. App. 520, 369 S.E.2d 128 (1988). 
Where exhaustion of the limits of tortfeasor’s 

liability policy by payment of the limits of the 
policy by tortfeasor’s insurer into deceased’s 
estate triggered the applicability of plaintiff’s 
underinsured motorist (UIM) coverage, refusal 
of decedent’s insurer to state the extent of the 
UIM coverage under the two policies at issue 
sparked an actual controversy between plain- 
tiff and insurer which provided the basis for a 
declaratory judgment suit. Smith v. Nationwide 
Mut. Ins. Co., 97 N.C. App. 363, 388 S.E.2d 624 
(1990), rev’d on other grounds, 328 N.C. 139, 
400 S.E.2d 44, rehearing denied, 328 N.C. 577, 
403 S.E.2d 514 (1991). 
Question of Insurer’s Liability. — An in- 

surer who issued a liability policy insuring 
defendant’s truck for “business-pleasure” use 
could invoke the provisions of the Uniform 
Declaratory Judgment Act to determine 
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whether the truck was being used at the time of 
an accident within the exception clause of the 
policy. Lumber Mut. Cas. Ins. Co. v. Wells, 225 
N.C. 547, 35 S.E.2d 631 (1945). 
Where plaintiff’s insured was being 

sued on a claim for which it denied cover- 
age and for which, if coverage existed, it had a 
duty to defend, a declaratory judgment action 
was proper. Western World Ins. Co. v. 
Carrington, 90 N.C. App. 520, 369 S.E.2d 128 
(1988). 
Declaratory judgment actions are ap- 

propriate to interpret written instru- 
ments. LDDC, Inc. v. Pressley, 71 N.C. App. 
431, 322 S.E.2d 416 (1984). 
Construction of a Will. — Where plaintiff 

was not attacking the validity of a will but was 
asking the court to construe the will to deter- 
mine who could take under the will, a civil 
action for construction of a will could be 
brought under this section. Brickhouse v. 
Brickhouse, 104 N.C. App. 69, 407 S.E.2d 607 
(1991). 
Interpretation of Testamentary Trust. — 

A bona fide controversy justiciable under the 
Declaratory Judgment Act was presented by 
the pleadings and stipulations in a trustee’s 
action seeking an interpretation of a testamen- 
tary trust as to the manner of distribution of 
land constituting the trust corpus to testator’s 
widow and daughter upon termination of the 
trust. First-Citizens Bank & Trust Co. v. Carr, 

279 N.C. 539, 184 S.E.2d 268 (1971). 
An action to determine the rights of the 

parties under a charitable trust created by will, 
in which the trustees and all of the agencies 
who were beneficiaries of the trust were made 
parties, was justiciable under this Article. 
Johnson v. Wagner, 219 N.C. 235, 13 S.E.2d 419 
(1941). 
Question as to Right of Adopted Chil- 

dren to Share in Corpus of Trust. — Where, 
in an action to construe a will, the parties 
sought an adjudication as to whether three 
adopted children of testator’s nephew would be 
entitled to share in the corpus of a trust after 
the death of the life beneficiaries, it was held 
that since the question was one of law and was 
presently determinable, and since it would not 
be moot unless all three adopted children were 
to die prior to the death of the survivor of the 
life beneficiaries, the parties were entitled to a 
determination of the question. Wachovia Bank 
& Trust Co. v. Green, 238 N.C. 339, 78 S.E.2d 
174 (1953). 
Question by Executor of Estate as to 

Source of Payment of Taxes. — An executor 
of an estate may properly maintain an action 
under the Declaratory Judgment Act to obtain 
the advice of the court as to the source of 
payment of inheritance taxes. Branch Banking 
& Trust Co. v. Staples, 120 N.C. App. 227, 461 
S.E.2d 921 (1995). 
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Challenge to Order of Board of Paroles. 
— The Declaratory Judgment Act is an appro- 
priate means whereby a prisoner who is cur- 
rently serving a valid sentence for a crime 
committed during his parole may challenge an 
order of the Board of Paroles providing that the 
remainder of the sentence upon which the pa- 
role was revoked would be served upon comple- 
tion of the sentence for the crime committed 
during the parole. Jernigan v. State, 279 N.C. 
556, 184 S.E.2d 259 (1971). 
Challenge to Firemen’s Pension Fund 

Act. — Under the broad terms of the Declara- 
tory Judgment Act there was held to be a right 
to challenge the Firemen’s Pension Fund Act, 
former § 118-18 et seq. (see now § 58-86-1 et 

seq.), in the superior court. It did not appear 
that the case was an action against the State 
and the allegations were sufficient to show the 
court had jurisdiction of the cause. American 
Equitable Assurance Co. v. Gold, 248 N.C. 288, 
103 S.E.2d 344 (1958). 
Right to Close Alleyway. — Where an 

alleyway ending in a cul-de-sac was referred to 
in the respective deeds to contiguous lots, the 
right to close a part of the alley at the cul-de-sac 
end could be determined under the Declaratory 
Judgment Act. Hine v. Blumenthal, 239 N.C. 
537, 80 S.E.2d 458 (1954); Hubbard v. Josey, 
267 N.C. 651, 148 S.E.2d 638 (1966). 
A controversy as to whether deeds cre- 

ated a fee upon special limitation and as 
to whether title would revert to grantors 
upon threatened happening of contingency 
could be maintained under the Declaratory 
Judgment Act. Charlotte Park & Recreation 
Comm’n v. Barringer, 242 N.C. 311, 88 S.E.2d 
114, cert. denied, 350 U.S. 983, 76 S. Ct. 469, 
100 L. Ed. 851 (1955); Hubbard v. Josey, 267 
N.C. 651, 148 S.E.2d 638 (1966). 
Determination of Rights Under Zoning 

Ordinance. — It is fundamental under the 
Declaratory Judgment Act that a party who 
considers his rights to be affected by a zoning 
ordinance, in a situation where there can be no 
doubt that litigation involving him is immi- 
nent, does not have to wait to be sued, but that 
he may go to court, obtain a declaration of his 
rights under the ordinance and seek relief from 
uncertainty and insecurity with respect to 
rights, status, and other legal relations. 
Baucom’s Nursery Co. v. Mecklenburg County, 
62 N.C. App. 396, 303 S.E.2d 236 (1983). 
A conditional use rezoning ordinance 

may be properly challenged by an action for 
declaratory judgment. Village Creek Property 
Owners Ass’n v. Town of Edenton, 135 N.C. 
App. 482, 520 S.E.2d 793 (1999). 
Action to Declare Ownership Interest in 

Franchise. — A declaratory judgment was 
held appropriate in an action by a former hus- 
band against his former wife and her incorpo- 
rated fast food restaurant franchise seeking a 

CH. 1. CIVIL PROCEDURE §1-253 

declaration of his entitlement to an ownership 
interest based on an oral agreement. Penley v. 
Penley, 314 N.C. 1, 332 S.E.2d 51 (1985). 

Validity of Covenant Not to Compete. — 
Where record showed an actual controversy 
between the parties as to validity of a covenant 
not to compete, and that litigation was not only 
unavoidable but had actually begun, court had 
jurisdiction to hear declaratory judgment ac- 
tion on the issue. Stevenson v. Parsons, 96 N.C. 

App. 93, 384 S.E.2d 291 (1989), cert. denied, 
326 N.C. 366, 389 S.E.2d 819 (1990). 
Action Against the Industrial Commis- 

sion. — Plaintiff hospitals were entitled to seek 
declaratory and injunctive relief under the De- 
claratory Judgment Act in action against the 
Industrial Commission regarding payment of 
fees. Charlotte-Mecklenburg Hosp. Auth. v. 
North Carolina Indus. Comm’n, 336 N.C. 200, 
443 S.E.2d 716 (1994). 

C. Actions in Which Declaratory 
Judgment Held Unavailable. 

Challenge to Statutes Authorizing Land 
Acquisition for Park Purposes. — Where 
none of the plaintiffs seeking a declaratory 
judgment that Article 2 of Chapter 113, and 
Article 3 of Chapter 113A, were unconstitu- 
tional and praying that defendants be perma- 
nently enjoined from adopting a “Master Plan” 
for the Eno River State Park had as yet been 
directly and adversely affected by the statutes 
they sought to challenge, and where no con- 
demnation proceeding affecting any lands of 
the plaintiffs had as yet been instituted, and all 
that had occurred was that employees of the 
Division of Parks and Recreation had made 
initial alternative planning proposals for a 
State park which contemplated ultimate acqui- 
sition of certain lands of the plaintiffs for park 
purposes, the plaintiffs failed to show the exist- 
ence of a genuine controversy cognizable under 
the Declaratory Judgment Act. Barbour v. Lit- 
tle, 37 N.C. App. 686, 247 S.E.2d 252, cert. 
denied, 295 N.C. 733, 248 S.E.2d 862 (1978). 
Challenge to Insurance Regulation 

Without Exhausting Administrative Rem- 
edies. — Plaintiff collection agency was not 
entitled to seek a declaratory judgment in the 
superior court as to the validity and applicabil- 
ity of a regulation of the Department of Insur- 
ance prohibiting collection agencies from insti- 
tuting judicial proceedings on behalf of other 
persons where plaintiff failed to exhaust avail- 
able administrative remedies. Porter v. North 
Carolina Dep’t of Ins., 40 N.C. App. 376, 253 
S.E.2d 44, cert. denied, 297 N.C. 455, 256 
S.E.2d 808 (1979). 
Insurance Coverage. — Neither the allega- 

tion that third party might file a civil action 
against plaintiff insureds, nor the bare allega- 
tion, based upon information and belief, that 
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third party had made claims for damages upon 
insurer established a genuine existing contro- 
versy. Unless and until an actual claim arising 
out of the accident in question was filed against 
plaintiffs or appeared unavoidable, their inter- 
est in the existence of insurance coverage for 
any such claim would be purely academic and 
the issue would not be ripe for determination by 
declaratory judgment. Ramsey v. Interstate 
Insurors, Inc., 89 N.C. App. 98, 365 S.E.2d 172, 
cert. denied, 322 N.C. 607, 370 S.E.2d 248 
(1988). 
Where complaint alleged nothing more than 

the possibility that plaintiff insurer might be 
responsible for excess coverage, and it was not 
evident from the complaint how much injury 
was sustained by the injured party, and where 
plaintiff did not even allege that it had been 
called upon to defend the action or participate 
in any way, plaintiff failed to allege sufficient 
facts to show the existence of an actual or 
justiciable controversy with regard to its insur- 
ance policy. North Carolina Farm Bureau Mut. 
Ins. Co. v. Warren, 89 N.C. App. 148, 365 S.E.2d 
216, cert. denied, 322 N.C. 481, 370 S.E.2d 226 
(1988). 
Under the uninsured motorist coverages of 

defendant insurers, liability did not attach un- 
til a valid judgment was obtained against the 
uninsured motorist; therefore, where plaintiffs 
had not obtained any such judgment and there 
was no assurance that they ever would, there 
was no case in controversy to meet the jurisdic- 
tional requirements for declaratory judgment 
under § 1-253. McLaughlin v. Martin, 92 N.C. 
App. 368, 374 S.E.2d 455 (1988). 

The plaintiff, who was injured in an automo- 
bile collision with the defendant’s insured, 
lacked standing to seek a declaratory judgment 
construing the defendant insurer’s policy pro- 
visions because the plaintiff was a stranger to 
the insurance contract; standing to seek a dec- 
laration as to the extent of coverage under an 
insurance policy requires that the party seek- 
ing relief have an enforceable contractual right 
under the insurance agreement. DeMent v. Na- 
tionwide Mut. Ins. Co., 142 N.C. App. 598, 544 
S.E.2d 797 (2001). 
A proceeding for a declaration as to how 

the estate of deceased passed by purported 
will would be dismissed where the record of 
probate of the instrument disclosed on its face 
that the paper-writing had not been proven as 
required by statute, since in such instance the 
question of title to property under the paper- 
writing was moot. Morris v. Morris, 245 N.C. 
30, 95 S.E.2d 110 (1956). 
Rights of Contingent Beneficiaries of 

Trust. — Contingent beneficiaries of an inter 
vivos trust could not seek a declaratory judg- 
ment of their rights in the trust because their 
rights were a mere expectancy. Taylor v. Taylor, 
143 N.C. App. 664, 547 S.E.2d 161 (2001). 

ART. 26. DECLARATORY JUDGMENTS §1-253 

Action to determine whether salaries 
paid certain employees should be in- 
cluded in computing contributions to be 
paid by an employer under the Employment 
Security Law involved solely an issue of fact 
and did not involve any right, status or legal 
relation, and the employer could not maintain 
proceedings under this Article to determine the 
question. Prudential Ins. Co. of Am. v. Powell, 
217 N.C. 495, 8 S.E.2d 619 (1940). 

Failure of a clerk of a local court to 
collect and account for moneys rightfully 
belonging to a municipality because of alleged 
error in the taxing of costs in criminal prosecu- 
tions in his court could not be made the subject 
of an action instituted under the Declaratory 
Judgment Act. Town of Fuquay Springs v. 
Rowland, 239 N.C. 299, 79 S.E.2d 774 (1954). 

In an action to contest the constitution- 
ality of § 14-225.1 under the Declaratory 
Judgment Act when his license to picket was 
voided, plaintiff was granted a temporary re- 
straining order which allowed the picket to 
proceed; therefore, where it was over a year 
later when the lower court granted plaintiff’s 
motion for summary judgment and over two 
years before the case was heard on appeal, the 
case was moot, both at the time it was before 
the lower court and on appeal; plaintiff had yet 
to be arrested or refused a permit for a similar 
demonstration, and the case did not fall under 
the exception “capable of repetition, yet evad- 
ing review.” Crumpler v. Thornburg, 92 N.C. 
App. 719, 375 S.E.2d 708, appeal of right al- 
lowed pursuant to N.C.R.A.P., Rule 16(b) and 
petition denied as to additional issues, 324 N.C. 
543, 380 S.E.2d 770 (1989). 
Challenge to Constitutionality of Cru- 

elty to Animals Statute. — A declaratory 
judgment action seeking to have a statute pro- 
hibiting cruelty to animals declared unconsti- 
tutional and enjoining its enforcement should 
have been dismissed because it did not involve 
only pure questions of law and even though a 
criminal prosecution had been threatened, the 
plaintiff did not show he stood to suffer the loss 
of either fundamental human rights or prop- 
erty interests if the statute was enforced. 
Malloy v. Easley, — N.C. App. —, 551 S.E.2d 
911, 2001 N.C. App. LEXIS 787 (2001). 
Challenge to Zoning Ordinance Where 

Benefit Accepted. — Where plaintiff had 
clearly requested, obtained and accepted the 
benefits of a variance from a city ordinance, 
plaintiff was precluded from attacking the va- 
lidity of the zoning ordinance in an action for 
declaratory judgment. Franklin Rd. Properties 
v. City of Raleigh, 94 N.C. App. 731, 381 $.E.2d 
487 (1989). 

Fact that plaintiff remained subject to 
criminal contempt should he again fail to 
pay child support as required by an out- 
standing court order did not present a situation 
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where litigation appeared unavoidable, but 
only presented the “mere threat of an action,” 
and as such it was insufficient to create an 
actual controversy. Hammock v. Bencini, 98 
N.C. App. 510, 391 S.E.2d 210 (1990). 
Negligence Action. — Generally only ques- 

tions of law are appropriate to be determined 
under the Declaratory Judgment Act; thus, a 

negligence action, with unresolved issues of 
fact, cannot be properly decided under the Act. 
Strickland v. Town of Aberdeen, 124 N.C. App. 
430, 477 S.E.2d 218 (1996). 
Proposed Construction of Water System. 

— Where town merely proposed to construct a 
water system for the purposes of providing 
potable water to its residents, the court was 
without jurisdiction to hear the declaratory 
judgment action filed by the town and landown- 
ers (which sought a declaration that an agree- 
ment with water company was no longer en- 

forceable). Town of Pine Knoll Shores _ v. 
Carolina Water Serv., Inc., 128 N.C. App. 321, 
494 S.E.2d 618 (1998). 
Action to determine whether plaintiff, 

county board of realtors, conducted law- 
ful disciplinary proceedings against one of 
its members, the defendant, involved no actual 
controversy between the parties sufficient to 
invoke a court’s jurisdiction under the Declar- 
atory Judgment Act, as litigation between the 
parties did not appear unavoidable. Gaston Bd. 
of Realtors, Inc. v. Harrison, 311 N.C. 230, 316 
S.E.2d 59 (1984). 

V. PROCEDURE. 

The existence of an actual controversy 
must be shown in the complaint. North 
Carolina Farm Bureau Mut. Ins. Co. v. Warren, 
89 N.C. App. 148, 365 S.E.2d 216, cert. denied, 
322 N.C. 481, 370 S.E.2d 226 (1988). 
A declaratory judgment action cannot 

be commenced by a motion in the cause, 
any more than can an action to modify or 
reform a consent judgment. Home Health & 
Hospice Care, Inc. v. Meyer, 88 N.C. App. 257, 
362 S.E.2d 870 (1987). 

Plaintiff must show the existence of the 
conditions upon which the court’s juris- 
diction may be invoked. Elliott v. Ballentine, 
7 N.C. App. 682, 173 S.E.2d 552 (1970). 
But Specific Reference to This Article Is 

Not Required. — It is not error if an action 
instituted under this section fails to make spe- 
cific reference to the statute in the complaint. It 
is the facts alleged that determine the nature of 
the relief to be granted. Little v. Wachovia Bank 
& Trust Co., 252 N.C. 229, 113 S.E.2d 689 
(1960); Langdon v. Hurdle, 15 N.C. App. 158, 
189 S.E.2d 517 (1972). 
When Motion to Dismiss Under § 1A-1, 

Rule 12(b)(6) Is Proper. — When the record 
shows that there is no basis for declaratory 
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relief, as when the complaint does not allege an 
actual, genuine existing controversy, this may 
be taken advantage of by a motion to dismiss 
under § 1A-1, Rule 12(b)(6). Kirkman v. 
Kirkman, 42 N.C. App. 173, 256 S.E.2d 264, 
cert. denied, 298 N.C. 297, 259 S.E.2d 300 
(1979). 
When the record shows that there is no basis 

for declaratory relief, or the complaint does not 
allege an actual, genuine existing controversy, 
a motion for dismissal under § 1A-1, Rule 
12(b)(6) will be granted. Gaston Bd. of Realtors, 
Inc. v. Harrison, 311 N.C. 230, 316 S.E.2d 59 
(1984). 
When Summary Judgment Is Appropri- 

ate. — Summary judgment is appropriate in a 
declaratory judgment action where there is no 
genuine issue as to any material fact and either 
party is entitled to a judgment as a matter of 
law. Threatte v. Threatte, 59 N.C. App. 292, 296 
S.E.2d 521 (1982); Smith v. HBE Corp., 655 F. 
Supp. 59 (E.D.N.C. 1986), aff’d, 811 F.2d 1505 
(4th Cir. 1987). 

The propriety of summary judgment in a 
declaratory judgment action is governed by the 
same considerations applicable to any other 
action and therefore summary judgment may 
be entered when there is no issue of material 
fact and a party is entitled to prevail as a 
matter of law. Smith v. HBE Corp., 655 F. Supp. 
59 (E.D.N.C. 1986), aff'd, 811 F.2d 1505 (4th 
Cir. 1987). 
Summary judgment may be entered, 

when otherwise proper, upon the motion 
of either plaintiff or defendant in an action 
for a declaratory judgment. Blades v. City of 
Raleigh, 280 N.C. 531, 187 S.E.2d 35 (1972). 
As to the use of demurrers in declara- 

tory judgment actions, see Walker v. City of 
Charlotte, 268 N.C. 345, 150 S.E.2d 493 (1966); 
Woodard v. Carteret County, 270 N.C. 55, 153 
S.E.2d 809 (1967); Elliott v. Ballentine, 7 N.C. 
App. 682, 173 S.E.2d 552 (1970). 
A declaratory judgment may be entered 

only after answer and on such evidence as 
the parties may introduce upon the trial or 
hearing, in the absence of a stipulation. Nation- 
wide Mut. Ins. Co. v. Roberts, 261 N.C. 285, 184 
S.E.2d 654 (1964); Hubbard v. Josey, 267 N.C. 
651, 148 S.E.2d 638 (1966). 

Effect of Failure to Appear and Answer. 
— The failure of a defendant who has been duly 
served to appear and answer a complaint seek- 
ing a declaratory judgment constitutes admis- 
sion of every material fact pleaded which is 
essential to the judgment sought, but the court 
must, nevertheless, proceed to construe such 
facts or instruments set out in the complaint 
and enter judgment thereon; the default caused 
by the defendant’s failure to appear and answer 
does not entitle the plaintiff to a judgment 
based on the pleader’s conclusions. Baxter v. 
Jones, 14 N.C. App. 296, 188 S.E.2d 622, cert. 
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denied, 281 N.C. 621, 190 S.E.2d 465 (1972). 
Venue. — Since the Declaratory Judgment 

Act contains no provisions regarding venue, the 
venue statutes and principles generally appli- 
cable to civil actions should govern venue of an 
action for declaratory relief. McCrary Stone 
Serv., Inc. v. Lyalls, 77 N.C. App. 796, 336 
S.E.2d 103 (1985), cert. denied, 315 N.C. 588, 
341 S.E.2d 26 (1986). 
Pleading Special Damages. — The plain- 

tiffs’ complaint was improperly dismissed for 
lack of standing due to the failure to allege 
special damages because the zoning statute did 
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not require parties to be “aggrieved” in order to 
file a declaratory judgment action and because 
the Declaratory Judgment Act did not require a 
pleading of special damages. Village Creek 
Property Owners Ass’n v. Town of Edenton, 135 
N.C. App. 482, 520 S.E.2d 798 (1999). 

Trial court’s declaratory judgment need 
not be in any particular form, so long as it 
actually decides the issues in controversy. Poor 
Richard’s, Inc. v. Stone, 86 N.C. App. 137, 356 
S.E.2d 828 (1987), rev’d on other grounds, 322 
N.C. 61, 366 S.E.2d 697 (1988). 

§ 1-254. Courts given power of construction of all instru- 
ments. 

Any person interested under a deed, will, written contract or other writings 
constituting a contract, or whose rights, status or other legal relations are 
affected by a statute, municipal ordinance, contract or franchise, may have 
determined any question of construction or validity arising under the instru- 
ment, statute, ordinance, contract, or franchise, and obtain a declaration of 
rights, status, or other legal relations thereunder. A contract may be construed 
either before or after there has been a breach thereof. (1931, c. 102, s. 2.) 

Legal Periodicals. — For note on the De- 
claratory Judgment Act and due process in 
expulsions from voluntary trade associations in 

light of Harrison v. Gaston Bd. of Realtors, Inc., 
311 N.C. 230, 316 S.E.2d 59 (1984), see 21 Wake 
Forest L. Rev. 121 (1985). 

CASE NOTES 

Editor’s Note. — As to what matters may be 
determined by declaratory judgment, see also 
the case notes to § 1-258. 

This section establishes the right to seek 
declaratory judgments concerning the 
construction of contracts and written in- 
struments. Gaston Bd. of Realtors, Inc. v. 
Harrison, 311 N.C. 230, 316 S.E.2d 59 (1984). 
Including Liability Insurance Policies. 

— This section makes a declaratory judgment 
proceeding available where there is a dispute 
concerning contracts of any kind, including 
liability insurance policies. Barnes v. Hardy, 98 
N.C. App. 381, 390 S.E.2d 758 (1990), aff’d, 329 
N.C. 690, 407 S.E.2d 504 (1991). 
Unless Petitioner Lacks Standing. — The 

plaintiff, who was injured in an automobile 
collision with the defendant’s insured, lacked 
standing to seek a declaratory judgment con- 
struing the defendant insurer’s policy provi- 
sions because the plaintiff was a stranger to the 
insurance contract; standing to seek a declara- 
tion as to the extent of coverage under an 
insurance policy requires that the party seek- 
ing relief have an enforceable contractual right 
under the insurance agreement. DeMent v. Na- 
tionwide Mut. Ins. Co., 142 N.C. App. 598, 544 
S.E.2d 797 (2001). 
Written Instruments Construed But Not 

Nullified. — The Declaratory Judgment Act is 
designed to provide an expeditious method of 
procuring a judicial decree construing wills, 
contracts, and other written instruments and 

declaring the rights and liabilities of parties 
thereunder. It is not a vehicle for the nullifica- 
tion of such instruments. Town of Nags Head v. 
Tillett, 68 N.C. App. 554, 315 S.E.2d 740 (1984), 
aff’d in part and rev’d in part on other grounds, 
314 N.C. 627, 336 S.E.2d 394 (1985). 
Construction of Contract Before or After 

Breach. — When jurisdiction exists, a contract 
may be construed either before or after there 
has been a breach of it. Nationwide Mut. Ins. 
Co. v. Roberts, 261 N.C. 285, 184 S.E.2d 654 
(1964). 
Covenant Not to Compete. — Where 

record showed an actual controversy between 
the parties as to validity of a covenant not to 
compete, and that litigation was not only un- 
avoidable but had actually begun, court had 
jurisdiction to hear declaratory judgment ac- 
tion on the issue. Stevenson v. Parsons, 96 N.C. 
App. 98, 384 S.E.2d 291 (1989), cert. denied, 
326 N.C. 366, 389 S.E.2d 819 (1990). 

Trial court had the power to determine the 
validity and enforceability of a non-competition 
clause in a contract between defendant and his 
former employer under the Declaratory Judg- 
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ment Act. Bueltel v. Lumber Mut. Ins. Co., 134 
N.C. App. 626, 518 S.E.2d 205 (1999), cert. 
denied, 351 N.C. 186, 541 S.E.2d 709 (1999). 
Insurance Coverage. — A declaratory judg- 

ment action may brought to determine whether 
coverage exists under an insurance policy. 
Western World Ins. Co. v. Carrington, 90 N.C. 
App. 520, 369 S.H.2d 128 (1988). 

Plaintiff’s declaratory judgment action to 
have the rights and relations between the in- 
sured and insurers clarified was proper under 
this section. W & J Rives, Inc. v. Kemper Ins. 
Group, 92 N.C. App. 318, 374 S.E.2d 430 (1988), 
cert. denied, 324 N.C. 342, 378 S.E.2d 809 
(1989). 
Where plaintiff’s insured was being 

sued on a claim for which it denied cover- 
age and for which, if coverage existed, it had a 
duty to defend, a declaratory judgment action 
was proper. Western World Ins. Co.  v. 
Carrington, 90 N.C. App. 520, 369 S.E.2d 128 
(1988). 
The Declaratory Judgment Act permits 

any person affected by a statute or munic- 
ipal ordinance to obtain a declaration of 
his rights thereunder. Bland v. City of 
Wilmington, 278 N.C. 657, 180 S.E.2d 813 
(1971). 

The Uniform Declaratory Judgment Act fur- 
nishes a particularly appropriate method for 
determination of controversies relative to the 
construction and validity of a statute, provided 
there is an actual or justiciable controversy 
between the parties in respect to their rights 
under the statute. Woodard v. Carteret County, 
270 N.C. 55, 153 S.E.2d 809 (1967). 

The Declaratory Judgment Act is designed to 
provide an expeditious method of procuring a 
judicial decree construing wills, contracts, and 
other written instruments and declaring the 
rights and liabilities of parties thereunder. It is 
not a vehicle for the nullification of such instru- 
ments. Town of Nags Head v. Tillett, 68 N.C. 
App. 554, 315 S.E.2d 740 (1984), aff’d in part 
and revd in part on other grounds, 314 N.C. 
627, 336 S.E.2d 394 (1985). 
A petition for a declaratory judgment is par- 

ticularly appropriate to determine the constitu- 
tionality of a statute when the parties’ desire 
and the public need requires a speedy determi- 
nation of important public interests involved 
therein. Woodard v. Carteret County, 270 N.C. 
55, 153 S.E.2d 809 (1967). 
A suit to determine the validity of a city 

zoning ordinance is a proper case for a 
declaratory judgment. Blades v. City of Raleigh, 
280 N.C. 531, 187 S.E.2d 35 (1972); Taylor v. 
City of Raleigh, 22 N.C. App. 259, 206 S.E.2d 
401 (1974), aff’d, 290 N.C. 608, 227 S.E.2d 576 
(1976). 
A property owner having standing to attack a 

zoning ordinance or amendment thereof may do 
so in an action under this section for a declar- 
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atory judgment. Taylor v. City of Raleigh, 290 
N.C. 608, 227 S.E.2d 576 (1976); Stutts v. 
Swain, 30 N.C. App. 611, 228 S.E.2d 750, cert. 
denied, 291 N.C. 178, 229 S.E.2d 692 (1976). 

Plaintiffs, adjoining property owners, were 
well within their rights in electing to challenge 
an amendment to a zoning ordinance through a 
declaratory judgment action rather than at- 
tempting, possibly in vain, to raise sufficient 
bond in order to procure an injunction. Godfrey 
v. Zoning Bd. of Adjustment, 317 N.C. 51, 344 
S.E.2d 272 (1986). 
Where plaintiff had clearly requested, ob- 

tained and accepted the benefits of a variance 
from a city ordinance, plaintiff was precluded 
from attacking the validity of the zoning ordi- 
nance through its complaint seeking declara- 
tory judgment. Franklin Rd. Properties v. City 
of Raleigh, 94 N.C. App. 731, 381 S.E.2d 487 
(1989). 
Owners of property in the adjoining 

area affected by a city zoning ordinance 
are parties in interest entitled to maintain 
an action under this section. Blades v. City of 
Raleigh, 280 N.C. 531, 187 S.E.2d 35 (1972). 
The validity of a resolution of intent to 

annex land for the purposes of determin- 
ing prior jurisdiction is a justiciable contro- 
versy under the Declaratory Judgment Act. 
Town of Spencer v. Town of E. Spencer, 351 N.C. 
124, 522 S.E.2d 297 (1999). 
Persons Entitled to Bring Action for 

Construction of Will. — Any interested party 
may obtain a declaration of rights, status or 
any other legal relation under a will by bring- 
ing an action for declaratory judgment. Taylor 
v. Taylor, 301 N.C. 357, 271 S.E.2d 506 (1980). 
Questions as to the construction of a 

will may be brought in a declaratory judgment 
action; however, as there are limitations to the 
use of a declaratory judgment action, a caveat 
proceeding was appropriate to determine the 
validity of a document. Rogel v. Johnson, 114 
N.C. App. 239, 441 S.E.2d 558, cert. denied, 336 
N.C. 609, 447 S.E.2d 401 (1994). 
Determination of the status of adopted 

children under the provisions of a will is 
clearly within the purpose of the Uniform De- 
claratory Judgment Act. Stoney v. MacDougall, 
31 N.C. App. 678, 230 S.E.2d 592 (1976), cert. 
denied, 291 N.C. 716, 232 S.E.2d 208 (1977). 

This section did not confer subject mat- 
ter jurisdiction on the court to hear plain- 
tiffs’ challenge to defendant’s right to dis- 
sent under former § 30-1; because former 
§ 30-1(c) and this section govern mutually ex- 
clusive subject matter, each must be construed 
separately; although both an action contesting 
a surviving spouse’s right of dissent and an 
action construing a will in part involve estate 
valuations (the dissent action involving valua- 
tion of the entire estate and the declaratory 
judgment action involving valuation of the tes- 
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tamentary estate), the actions are still funda- 
mentally different in nature. Ripley v. Day , 139 
N.C. App. 630, 534 S.E.2d 620 (2000). 

This section does not give the court sub- 
ject matter jurisdiction over a dissent 
from a will. Section 30-1(c) (now repealed) 
governing the right to dissent from a will and 
§ 1-254 (the court’s right to construe instru- 
ments such as wills) govern mutually exclusive 
subject matter and cannot be construed in pari 
materia. Ripley v. Day, 141 N.C. App. 546, 539 
S.E.2d 384 (2000), cert denied, 353 N.C. 380, 
547 S.E.2d 415 (2001). 
Release of Prospective Testamentary 

Benefit. — Where the heart of a case was the 
determination of the effect, meaning and valid- 
ity of a release of a testamentary benefit from a 
prospective testator and the rights of the par- 
ties thereunder, there was a real controversy 
which plaintiffs were entitled to have deter- 
mined. Stewart v. McDade, 256 N.C. 630, 124 
S.E.2d 822 (1962). 

In an action by an executor under the 
Declaratory Judgment Act for construc- 
tion of a will and to determine the validity of 
an assignment of interest in a legacy, a motion 
to dismiss for want of jurisdiction would be 
denied where the controversy over the validity 
of assignment was originally brought into court 
by the executor, as the executor is entitled to 
have the matter determined. First Sec. Trust 
Co. v. Henderson, 226 N.C. 649, 39 S.E.2d 804 
(1946). 
Challenge brought by executor to valid- 

ity of the stock transfers made pursuant to 
will to trustees was not a justiciable contro- 
versy in light of the transfer restrictions set out 
in the company’s charter and on the stock 
certificates. Calton v. Calton, 118 N.C. App. 
439, 456 S.E.2d 520 (1995). 
Action taken to determine whether 

plaintiff, county board of realtors, con- 
ducted lawful disciplinary proceedings 
against one of its members, the defendant, 
involved no actual controversy between the 
parties sufficient to invoke a court’s jurisdiction 
under the Declaratory Judgment Act, as litiga- 
tion between the parties did not appear un- 
avoidable. Assuming arguendo that plaintiff 
board’s Code of Ethics and bylaws constituted a 
contract with defendant, such a contract could 
not form the basis for jurisdiction in an action 
for a declaratory judgment absent an actual 
controversy about legal rights and liabilities 
arising under the contract. Gaston Bd. of Real- 
tors, Inc. v. Harrison, 311 N.C. 230, 316 S.E.2d 
59 (1984). 
An action to modify or reform a judg- 

ment may not be maintained under the 
Declaratory Judgment Act. Howland v. Stitzer, 
231 N.C. 528, 58 S.E.2d 104 (1950). 

It is not required for purposes of juris- 
diction that plaintiff allege or show that 
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his rights have been invaded or violated by 
the defendants, or that the defendants have 

incurred liability to him, prior to the com- 
mencement of the action. Sharpe v. Park News- 
papers, 317 N.C. 579, 347 S.E.2d 25 (1986). 
Standing to Challenge Act Requiring 

Town to Provide Beach Access. — A town 
had standing to challenge an act that provided 
that the town would be responsible for main- 
taining facilities for the provision of public 
pedestrian beach access. Town of Emerald Isle 
ex rel. Smith v. State, 320 N.C. 640, 360 S.E.2d 
756 (1987). 

Individual plaintiffs, taxpayers and property 
owners in a town had standing to challenge an 
act that provides the town would be responsible 
for maintaining facilities for the provision of 
public pedestrian beach access, since it re- 
quired the expenditure of public funds. Town of 
Emerald Isle ex rel. Smith v. State, 320 N.C. 
640, 360 S.E.2d 756 (1987). 
Standing Found. — Appellee/buyer had 

standing pursuant to this section where it pur- 
portedly purchased the company at issue, pur- 
portedly owned most of its assets, and if the 
alleged contract between the appellant/seller 
and company was, in fact, enforceable, might 
find that it had also purchased some liability. 
Coca-Cola Bottling Co. Consol. v. Durham 
Coca-Cola Bottling Co., 141 N.C. App. 569, 541 
S.E.2d 157 (2000), cert. denied, 353 N.C. 370, 
547 S.E.2d 483 (2001). 
County Considered to Be a Person. — As 

it has corporate powers under § 1-265, a 
county is a person under this section. Town of 
Spruce Pine v. Avery County, 123 N.C. App. 704, 
475 S.E.2d 233 (1996), rev’d on other grounds, 
346 N.C. 787, 488 S.E.2d 144 (1997). 
Any Person Interested. — The provision 

“any person interested under a deed, wi!l, writ- 

ten contract or other writings constituting a 
contract” has been interpreted by the court to 
allow a party to a contract or a direct benefi- 
ciary to have standing under § 1-254 to file a 
declaratory judgment action under § 1-253. 
Whittaker v. Furniture Factory Outlet Shops, 
145 N.C. App. 169, 550 S.E.2d 822 (2001). 
Applied in North Carolina State Art Soc’y v. 

Bridges, 235 N.C. 125, 69 S.E.2d 1 (1952); 
Walters v. Baptist Children’s Home of N.C., 
Inc., 251 N.C. 369, 111 S.E.2d 707 (1959); Great 
Am. Ins. Co. v. Gold, 254 N.C. 168, 118 S.E.2d 
792 (1961); Gregory v. Godfrey, 254 N.C. 215, 
118 S.E.2d 538 (1961); City of Raleigh v. Nor- 
folk S. Ry., 275 N.C: 454, 168 S.E.2d 389 (1969); 
Elliott v. Ballentine, 7 N.C. App. 682, 173 
S.E.2d 552 (1970); Jernigan v. State, 279 N.C. 
556, 184 S.E.2d 259 (1971); North Carolina Life 
& Accident & Health Ins. Guar. Ass’n v. Under- 
writers Nat’l Assurance Co., 48 N.C. App. 508, 
269 S.E.2d 688 (1980); Coleman v. Edwards, 70 
N.C. App. 206, 318 S.E.2d 899 (1984); State ex 
rel. Edmisten v. Tucker, 312 N.C. 326, 323 
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S.E.2d 294 (1984); Alford v. Davis, 131 N.C. 
App. 214, 505 S.E.2d 917 (1998); Terrell v. 
Lawyers Mut. Liab. Ins., 131 N.C. App. 655, 
507 S.E.2d 923 (1998). 
Quoted in Hine v. Blumenthal, 239 N.C. 537, 

80 S.E.2d 458 (1954); Bennette v. Attorney 
Gen., 245 N.C. 312, 96 S.E.2d 46 (1957); Amer- 
ican Equitable Assurance Co. v. Gold, 248 N.C. 
288, 103 S.E.2d 344 (1958); Little v. Wachovia 
Bank & Trust Co., 252 N.C. 229, 113 S.E.2d 689 
(1960); Cheape v. Town of Chapel Hill, 320 N.C. 
549, 359 S.E.2d 792 (1987); King v. Cranford, 
Whitaker & Dickens, 96 N.C. App. 245, 385 
S.E.2d 357 (1989). 

Stated in York v. Newman, 2 N.C. App. 484, 
163 S.E.2d 282 (1968); North Carolina Monroe 

Constr. Co. v. Guilford County Bd. of Educ., 278 
N.C. 633, 180 S.E.2d 818 (1971). 

Cited in Rountree v. Rountree, 213 N.C. 252, 
195 S.E. 784 (1938); First Sec. Trust Co. v. 

Henderson, 225 N.C. 567, 35 S.E.2d 694 (1945); 
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Citizens Nat’l Bank v. Phillips, 235 N.C. 494, 70 
S.E.2d 509 (1952); Langdon v. Hurdle, 15 N.C. 
App. 158, 189 S.E.2d 517 (1972); Griffin v. 
Fraser, 39 N.C. App. 582, 251 S.E.2d 650 
(1979); Kerhulas v. Trakas, 83 N.C. App. 414, 
350 S.E.2d 169 (1986); Cardwell v. Smith, 92 
N.C. App. 505, 374 S.E.2d 625 (1988); 
Townsend v. Harris, 102 N.C. App. 131, 401 
S.E.2d 132 (1991); Colson & Colson Constr. Co. 
v. Maultsby, 103 N.C. App. 424, 405 S.E.2d 779 
(1991); Charlotte-Mecklenburg Hosp. Auth. v. 
North Carolina Indus. Comm’n, 336 N.C. 200, 
443 $.E.2d 716 (1994); Budd v. Davie County, 
116 N.C. App. 168, 447 S.E.2d 449 (1994); Town 
of Seven Devils v. Village of Sugar Mt., 125 N.C. 
App. 692, 482 S.E.2d 39 (1997), cert. denied, 
346 N.C. 185, 486 S.E.2d 219 (1997); Town of 
Pine Knoll Shores v. Carolina Water Serv., Inc., 
128 N.C. App. 321, 494 S.E.2d 618 (1998); 
Lewis v. City of Kinston, 127 N.C. App. 150, 488 
S.E.2d 274 (1997). 

§ 1-255. Who may apply for a declaration. 

Any person interested as or through an executor, administrator, trustee, 
guardian or other fiduciary, creditor, devisee, legatee, heir, next of kin, or cestui 
que trust, in the administration of a trust, or of the estate of a decedent, an 
infant, lunatic, or insolvent, may have a declaration of rights or legal relations 
in respect thereto: 

(1) To ascertain any class of creditors, devisees, legatees, heirs, next of kin 
or others; or 

(2) To direct the executors, administrators, or trustees to do or abstain 
from doing any particular act in their fiduciary capacity; or 

(3) To determine any question arising in the administration of the estate 
or trust, including questions of construction of wills and other 
writings. 

(4) To determine the apportionment of the federal estate tax, interest and 
penalties under the provisions of Article 27 of Chapter 28A. (1931, c. 
102, s. 3; 1985 (Reg. Sess., 1986), c. 878, s. 2.) 

CASE NOTES 

When parties have a genuine issue re- 
garding rights and liabilities under a will, 
they are entitled to have them resolved; and 
where the trial court fails so to adjudicate, the 
cause will be remanded. Sherrod v. Any Child or 
Children Hereafter Born to Sherrod, 65 N.C. 

App. 252, 308 S.E.2d 904 (1983), modified, 312 
N.C. 74, 320 S.E.2d 669 (1984). 
Court will not determine matters purely 

speculative. Sherrod v. Any Child or Children 
Hereafter Born to Sherrod, 65 N.C. App. 252, 
308 S.E.2d 904 (1983), modified, 312 N.C. 74, 
320 S.E.2d 669 (1984). 
Advice as to Inheritance Taxes. — An 

executor and trustee may institute an action in 
the superior court to obtain the advice of the 
court as to whether inheritance taxes should be 
paid from the corpus of the estate or deducted 

from annuities provided for in the will, and 
such action may be maintained under this 
section. Wachovia Bank & Trust Co. v. 
Lambeth, 213 N.C. 576, 197 S.B.V790 117 
A.L.R. 117 (1938). 
An executor of an estate may properly main- 

tain an action under the Declaratory Judgment 
Act to obtain the advice of the court as to the 
source of payment of inheritance taxes. Branch 
Banking & Trust Co. v. Staples, 120 N.C. App. 
227, 461 S.E.2d 921 (1995). 
Invocation of General Equitable Pow- 

ers. — A proceeding may not be maintained 
under this Article by trustees under a will to 
invoke the general equitable powers of the 
court to authorize them to sell, mortgage or 
lease a part of the trust property for the benefit 
and preservation of the trust, since such rem- 
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edy goes far beyond a mere declaration of 
plaintiffs’ rights or a mere obtaining of direc- 
tion to plaintiffs to do or refrain from doing any 
act in their fiduciary capacity. Brandis v. Trust- 
ees of Davidson College, 227 N.C. 329, 41 
S.E.2d 833 (1947), commented on in 26 N.C.L. 
Rev. 69. 
Applied in Rierson v. Hanson, 211 N.C. 208, 

189 S.E. 502 (1937); Citizens Nat’] Bank v. Corl, 
225 N.C. 96, 33 S.E.2d 613 (1945); Cunningham 
v. Brigman, 263 N.C. 208, 1389 S.E.2d 3538 
(1964); Kale v. Forrest, 9 N.C. App. 82, 175 
S.E.2d 752 (1970); Palmer v. Ketner, 29 N.C. 

ART. 26. DECLARATORY JUDGMENTS §1-257 

App. 187, 223 S.E.2d 9138 (1976); Wing v. 
Wachovia Bank & Trust Co., 44 N.C. App. 402, 

261 S.E.2d 279 (1980); Coleman v. Edwards, 70 
N.C. App. 206, 318 S.E.2d 899 (1984). 

Quoted in Dickey v. Herbin, 250 N.C. 321, 
108 S.E.2d 632 (1959); Little v. Wachovia Bank 

S&ulrust Co,, 252 N.C. 229) 118 5.H.2d 689 
(1960). 

Cited in Griffin v. Fraser, 39 N.C. App. 582, 
251 S.E.2d 650 (1979); Town of Pine Knoll 
Shores v. Carolina Water Serv., Inc., 128 N.C. 
App. 321, 494 S.E.2d 618 (1998). 

§ 1-256. Enumeration of declarations not exclusive. 

The enumeration in G.S. 1-254 and 1-255 does not limit or restrict the 
exercise of the general powers conferred in G.S. 1-253 in any proceedings 
where declaratory relief is sought, in which a judgment or decree will 
terminate the controversy or remove an uncertainty. (1931, c. 102, s. 4.) 

Legal Periodicals. — For comment on tax- 
payers’ actions, see 13 Wake Forest L. Rev. 397 
(1977). — 

For note on the Declaratory Judgment Act 
and due process in expulsions from voluntary 

trade associations in light of Harrison v. Gaston 
Bd. of Realtors, Inc., 311 N.C. 230, 316 S.E.2d 
59 (1984), see 21 Wake Forest L. Rev. 121 
(1985). 

CASE NOTES 

Purpose of Section. — The purpose of this 
section is to grant “declaratory relief” and re- 
move uncertainties when properly presented. 
Brandis v. Trustees of Davidson College, 227 
N.C. 329, 41 S.E.2d 833 (1947); Elliott v. 
Ballentine, 7 N.C. App. 682, 173 S.E.2d 552 
(1970). , 

This section enlarges the specific cate- 
gories mentioned elsewhere in the statute. 
Town of Tryon v. Duke Power Co., 222 N.C. 200, 
22 S.E.2d 450 (1942). 
Action to Declare Ownership Interest in 

Franchise. — A declaratory judgment was 
held appropriate in an action by a former hus- 
band against his former wife and her incorpo- 
rated fast food restaurant franchise seeking a 
declaration of his entitlement to an ownership 
interest based on an oral agreement. Penley v. 
Penley, 314 N.C. 1, 332 S.E.2d 51 (1985). 
Action taken to determine whether 

plaintiff, county board of realtors, con- 

§ 1-257. Discretion of court. 

ducted lawful disciplinary proceedings 
against one of its members, the defendant, 
involved no actual controversy between the 
parties sufficient to invoke a court’s jurisdiction 
under the Declaratory Judgment Act, as litiga- 
tion between the parties did not appear un- 
avoidable. Gaston Bd. of Realtors, Inc. v. 
Harrison, 311 N.C. 230, 316 S.E.2d 59 (1984). 
Applied in James v. Hunt, 43 N.C. App. 109, 

258 S.E.2d 481 (1979). 
Quoted in Hine v. Blumenthal, 239 N.C. 537, 

80 S.E.2d 458 (1954); Town of Spencer v. Town 
of E. Spencer, 351 N.C. 124, 522 S.E.2d 297 
(1999). 

Cited in Porter v. North Carolina Dep’t of 
Ins., 40 N.C. App. 376, 253 S.E.2d 44 (1979); 
Wing v. Wachovia Bank & Trust Co., 44 N.C. 
App. 402, 261 S.E.2d 279 (1980); Town of Spen- 
cer v. Town of E. Spencer, 129 N.C. App. 751, 
501 S.E.2d 367 (1998); Kiousis v. Kiousis, 130 
N.C. App. 569, 503 S.E.2d 437 (1998). 

The court may refuse to render or enter a declaratory judgment or decree 
where such judgment or decree, if rendered or entered, would not terminate 
the uncertainty or controversy giving rise to the proceeding; provided, how- 
ever, that a controversy between insurance companies, arising either by direct 
action or by joinder or intervention, with respect to which of two or more of the 
insurers is liable under its particular policy and the insurers’ respective 
liabilities and obligations, constitutes a justiciable issue and the court should, 
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upon petition by one or more of the parties to the action, render a declaratory 
judgment as to the liabilities and obligations of the insurers. (1931, c. 102, s. 5; 
1989, c. 183.) 

Legal Periodicals. — For comment on tax- 
payers’ actions, see 13 Wake Forest L. Rev. 397 
CSTE) 

CASE NOTES 

The court dismissed the suit of one al- 
leged company purchaser in favor of that 
of another, pursuant to its discretion under 
this section, where the second suit, unlike the 
first, addressed all of the issues and included 

all of the parties involved in the underlying 
controversy. Coca-Cola Bottling Co. Consol. v. 
Durham Coca-Cola Bottling Co., 141 N.C. App. 

§ 1-258. Review. 

569, 541 S.E.2d 157 (2000), cert. denied, 353 
N.C. 370, 547 S.E.2d 433 (2001). 

Applied in NAACP v. Eure, 245 N.C. 331, 95 
S.E.2d 893 (1957). 

Cited in Town of Pine Knoll Shores v. Caro- 
lina Water Serv., Inc., 128 N.C. App. 321, 494 
S.E.2d 618 (1998). 

All orders, judgment and decrees under this Article may be reviewed as other 
orders, judgments and decrees. (1931, c. 102, s. 6.) 

CASE NOTES 

A declaratory judgment action is de- 
signed to establish in expeditious fashion 
the rights, duties and liabilities of parties 
in situations usually involving an issue of law 
or the construction of a document where the 
facts involved are largely undisputed. Its pur- 
pose is to settle uncertainty in regard to the 
rights and status of parties where there exists a 
real controversy of a justiciable nature. Hobson 
Constr. Co. v. Great Am. Ins. Co., 71 N.C. App. 
586, 322 S.E.2d 632 (1984), cert. denied, 313 
N.C. 329, 327 S.E.2d 890 (1985). 

All orders, judgments and decrees in 
action for declaratory judgment may be 
reviewed as other orders, judgments and de- 
crees. Hobson Constr. Co. v. Great Am. Ins. Co., 
71 N.C. App. 586, 322 S.E.2d 632 (1984), cert. 
denied, 313 N.C. 329, 327 S.E.2d 890 (1985). 
The scope of appellate review of a de- 

claratory judgment action is the same as for 
other actions. Integon Indem. Corp. v. Univer- 
sal Underwriters Ins. Co., 1381 N.C. App. 267, 
507 S.E.2d 66 (1998). 

This section does not enlarge the right 
of an executor for a review, but provides for 
review under the same rules that apply in cases 
not brought pursuant to the Declaratory Judg- 
ment Act. Dickey v. Herbin, 250 N.C. 321, 108 
S.E.2d 632 (1959). 

§ 1-259. Supplemental relief. 

Conclusive Effect of Findings of Fact. — 
The trial court’s findings of fact in a declaratory 
judgment action are conclusive if supported by 
any competent evidence, and a judgment sup- 
ported by such findings will be affirmed even 
though there is evidence which might sustain 
findings to the contrary and even though in- 
competent. evidence may have been admitted. 
Nationwide Mut. Ins. Co. v. Allison, 51 N.C. 
App. 654, 277 S.E.2d 473, cert. denied, 303 N.C. 
315, 281 S.E.2d 652 (1981). 

Declaratory judgment is appropriate for 
construction of insurance contracts and in 
determining the extent of coverage under an 
insurance policy. Hobson Constr. Co. v. Great 
Am. Ins. Co., 71 N.C. App. 586, 322 S.E.2d 632 
(1984), cert. denied, 313 N.C. 329, 327 S.E.2d 
890 (1985). 

Applied in First Union Nat’l Bank v. Ingold, 
136 N.C. App. 262, 523 S.E.2d 725 (1999), cert. 
denied, 351 N.C. 354, 543 S.E.2d 125 (2000). 

Stated in North Carolina Farm Bureau Mut. 
Ins. Co. v. Briley, 127 N.C. App. 442, 491 S.E.2d 
656 (1997). 

Cited in Cartner v. Nationwide Mut. Fire 
Ins. Co., 123 N.C. App. 251, 472 S.E.2d 389 
(1996). 

Further relief based on a declaratory judgment or decree may be granted - 
whenever necessary or proper. The application therefor shall be by petition to 
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a court having jurisdiction to grant the relief. If the application be deemed 
sufficient, the court shall, on reasonable notice, require any adverse party 
whose rights have been adjudicated by the declaratory judgment or decree, to 
me cause why further relief should not be granted forthwith. (1931, c. 102, s. 

CASE NOTES 

Waiver of Petition and Notice Require- 
ment. — In a declaratory judgment action in 
which plaintiff sought an interpretation of a 
contract for sewer services, where defendant 
stipulated as to the exact amount of the “tap- 
ping privilege fees” collected by it and to the 
precise total amount of accumulated interest on 
the payments made under protest and did not 
object to the procedure of entering a judgment 
for money in the declaratory judgment proceed- 
ing, defendant waived the requirement of this 
section as to service of petition and notice. 
Raintree Corp. v. City of Charlotte, 49 N.C. 
App. 391, 271 S.E.2d 524 (1980). 
Supplemental Proceeding to Determine 

Liability Under Contract Held Proper. — 
Where fire department and the county entered 
into a contract which required the fire depart- 
ment to provide fire protection services for all 
property located within the district, a dispute 
arose between the parties as to whether a 
certain area was within fire department’s dis- 
trict and fire department brought a declaratory 
judgment action to determine the boundaries of 

§ 1-260. Parties. 

the district and the applicability of the contract 
to it, fire department could file a supplemental 
proceeding to determine country’s liability un- 
der the contract for fire taxes collected on 
various properties within the disputed area for 
1985 and prior years; that the declaratory judg- 
ment granted no retroactive relief to petitioner 
was immaterial, since retroactive relief was 
neither sought by the action nor denied by the 
judgment; furthermore, it was not legally sig- 
nificant that county’s liability for past tax col- 
lections was not raised in the declaratory judg- 
ment action since none of the declaratory 
judgment statutes require one seeking an 
adjudgment of contract rights to go further and 
seek an enforcement of those rights. Knotville 
Volunteer Fire Dep’t, Inc. v. Wilkes County, 94 
N.C. App. 377, 380 S.E.2d 422, cert. denied, 325 
N.C. 432, 384 S.E.2d 538 (1989). 
Applied in Northwestern Bank v. Robertson, 

39 N.C. App. 403, 250 S.E.2d 727 (1979). 
Cited in Inland Greens HOA, Inc. v. Dallas 

Harris Real Estate-Construction, Inc., 127 N.C. 
App. 610, 492 S.E.2d 359 (1997). 

When declaratory relief is sought, all persons shall be made parties who 
have or claim any interest which would be affected by the declaration, and no 
declaration shall prejudice the rights of persons not parties to the proceedings. 
In any proceeding which involves the validity of a municipal ordinance or 
franchise, such municipality shall be made a party, and shall be entitled to be 
heard, and if the statute, ordinance or franchise is alleged to be unconstitu- 
tional, the Attorney General of the State shall also be served with a copy of the 
proceeding and be entitled to be heard. (1931, c. 102, s. 8.) 

Cross References. — As to necessary join- 
der of parties, see § 1A-1, Rule 19. 

CASE NOTES 

The language of this section is clear and 
specific. McMillan v. Robeson County, 262 
N.C. 413, 187 S.E.2d 105 (1964). 
Who Is a “Necessary Party”. — A person is 

a necessary party to an action when he is so 
vitally interested in the controversy involved in 
the action that a valid judgment cannot be 
rendered in the action which completely and 
finally determines the controversy without his 
presence as a party. North Carolina Monroe 

Constr. Co. v. Guilford County Bd. of Educ., 278 
N.C. 633, 180 S.E.2d 818 (1971). 

The term “necessary parties” embraces all 
persons who have or claim material interests in 
the subject matter of a controversy, which in- 
terests will be directly affected by an adjudica- 
tion of the controversy. North Carolina Monroe 
Constr. Co. v. Guilford County Bd. of Educ., 278 
N.C. 633, 180 S.E.2d 818 (1971). 

Necessary parties are those persons who 
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have rights which must be ascertained and 
settled before the rights of the parties to the 
suit can be determined. North Carolina Monroe 
Constr. Co. v. Guilford County Bd. of Educ., 278 
N.C. 633, 180 S.E.2d 818 (1971). 
Who Are “Proper Parties”. — Proper par- 

ties are those whose interests may be affected 
by a decree, but the court can proceed to adju- 
dicate the rights of others without necessarily 
affecting them, and whether they shall be 
brought in or not is within the discretion of the 
court. North Carolina Monroe Constr. Co. v. 
Guilford County Bd. of Educ., 278 N.C. 633, 180 
S.E.2d 818 (1971). 

Section Not Intended to Authorize Pro- 
ceedings in Absence of Necessary Party. — 
The latter portion of the first sentence of this 
section ordinarily should not be relied on by the 
courts as authority to proceed to judgment 
without the presence of all necessary parties, 
when in the course of a trial the absence of such 
parties becomes apparent. Morganton vy. 
Hutton & Bourbonnais Co., 247 N.C. 666, 101 

S.E.2d 679 (1958). 
And Judgment Should Not Be Entered 

Where Rights of Nonparties Would Be 
Prejudiced. — While persons who are not 
parties to a proceeding for a declaratory judg- 
ment would not be bound by the judgment, 
judgment should not: be entered in their ab- 
sence if they have such an interest in the 
controversy that their rights would be prejudi- 
cially affected by the judgment. North Carolina 
Monroe Constr. Co. v. Guilford County Bd. of 
Educ., 278 N.C. 633, 180 S.E.2d 818 (1971). 

Interest of Administratrix. ~~ 
Administratrix had more than an incidental or 
indirect interest in appeal from summary judg- 
ment particularly since it would be conclusive 
on the issue of coverage, and as a party to the 
action the appeal presented her sole opportu- 
nity to contest the court’s decision. Nationwide 
Mut. Ins. Co. v. Anderson, 118 N.C. App. 92, 453 
S.E.2d 542 (1995). 
Refusal to Proceed with Construction of 

Will in Absence of Necessary Party. — 
Where it appears in a case involving the con- 
struction of a will that the absence of a neces- 
sary party would prevent the entry of a judg- 
ment finally settling and determining the 
question of interpretation, the court should 
refuse to deal with the merits of the case until 
the absent person is brought in as a party to the 
action. Edmondson v. Henderson, 246 N.C. 634, 
99 S.E.2d 869 (1957); North Carolina Monroe 
Constr. Co. v. Guilford County Bd. of Educ., 278 
N.C. 633, 180 S.E.2d 818 (1971). 
Person Contracting with City Must Be 

Made Party to Suit on Contract’s Validity. 
— The court cannot pass upon the validity of a 
city’s contract where the person contracting 
with the city had not been made a party. North 
Carolina Monroe Constr. Co. v. Guilford County 

CH. 1. CIVIL PROCEDURE §1-260 

Bd. of Educ., 278 N.C. 633, 180 S.E.2d. 818 
(1971). 
Where the purpose of an action was to 

obtain a declaration that a contract be- 
tween defendant and another party was 
invalid, the other party, not being a party to 
the action, would not be legally bound by a 
judgment rendered therein, but its rights, if 
any, under the contract with the defendant 
would be adversely affected by a declaration of 
rights, and if the plaintiff were to prevail in the 
action, the defendant, though forbidden by the 
judgment of the court to perform its contract, 
might well be sued for nonperformance by the 
absent party; therefore, that party was a nec- 
essary party in a proceeding to declare its 
contract with the defendant invalid, and the 
court below could not properly determine the 
validity of that contract without making the 
absent party a party to the proceeding. North 
Carolina Monroe Constr. Co. v. Guilford County 
Bd. of Educ., 278 N.C. 633, 180 S.E.2d 818 
(1971). 

Parties to Action to Determine Right to 
Close Alleyway. — The owners of the fee in an 
alleyway in which owners of contiguous lots 
had an easement were necessary parties in an 
action under the Declaratory Judgment Act to 
determine whether a part of the alleyway at the 
cul-de-sac end might be closed, as against the 
contention of one lot owner that he had the 
right to have the entire alleyway kept open. But 
neither a lot owner who had leased her entire 
interest, nor a party who had agreed to lease 
the alleyway only in the event that a part of it 
could be closed were necessary parties to the 
proceeding. Hine v. Blumenthal, 239 N.C. 537, 
80 S.E.2d 458 (1954). 
Applied in Marsden v. Southern Flight 

Serv., Inc., 192 F. Supp. 418 (M.D.N.C. 1961); 
Pitt & Greene Elec. Membership Corp. v. Caro- 
lina Power & Light Co., 261 N.C. 716, 136 
S.E.2d 124 (1964); North Carolina Tpk. Auth. v. 
Pine Island, Inc., 265 N.C. 109, 143 S.E.2d 319 
(1965); White v. Pate, 308 N.C. 759, 304 S.E.2d 
199 (1983); State ex rel. Edmisten v. Tucker, 
312 N.C. 326, 323 S.E.2d 294 (1984). 
Quoted in King v. Cranford, Whitaker, & 

Dickens, 96 N.C. App. 245, 385 S.E.2d 357 
(1989); Welling v. Walker, 117 N.C. App. 445, 
451 S.E.2d 329 (1994), cert granted, 339 N.C. 
742, 454 S.E.2d 663 (1995). 
Stated in Elliott v. Ballentine, 7 N.C. App. 

682, 172 S.E.2d 552 (1970); State v. Chisholm, 
135 N.C. App. 578, 521 S.E.2d 487 (1999). 
Cited in Dickey v. Herbin, 250 N.C. 321, 108 

S.E.2d 632 (1959); Chadwick v. Salter, 254 N.C. 
389, 119 S.E.2d 158 (1961); Griffin v. Fraser, 39 
N.C. App. 582, 251 S.E.2d 650 (1979); Porter v. 
North Carolina Dep’t of Ins., 40 N.C. App. 376, 
253 S.E.2d 44 (1979); Maready v. City of Win- 
ston-Salem, 342 N.C. 708, 467 S.E.2d 615 
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(1996); Bethania Town Lot Comm. v. City of 
Winston-Salem, 126 N.C. App. 783, 486 S.E.2d 

§ 1-261. Jury trial. 

ART. 26. DECLARATORY JUDGMENTS §1-262 

729 (1997); In re Springmoor, Inc., 348 N.C. 
App. 1, 498 S.E.2d 177 (1998). 

When a proceeding under this Article involves the determination of an issue 
of fact, such issue may be determined in the same manner as issues of fact are 
tried and determined in other civil actions in the court in which the proceeding 
is pending. (1931, c. 102, s. 9.) 

Legal Periodicals. — For article, “Advisory 
Rulings by Administrative Agencies: Their Ben- 

efits and Dangers,” see 2 Campbell L. Rev. 1 
(1980). 

CASE NOTES 

Factual questions pursuant to this sec- 
tion can be determined by jury, and ques- 
tions of law determined by the court. 
Penley v. Penley, 314 N.C. 1, 332 S.E.2d 51 
(1985). 
Absent waiver of jury trial, trial court 

may only determine questions of law under 
this Article. Hall v. Hall, 35 N.C. App. 664, 242 
S.E.2d 170, cert. denied, 295 N.C. 260, 245 
S.E.2d 777 (1978). 
Exclusion Under Insurance Policy. — 

Where insurer alleged exclusion from liability 
on policy and insured alleged coverage, and 
coverage was conceded unless use of vehicle 
was within exception clause in policy, the issue 
of exclusion was an issue of fact which should 

judgment on pleadings was error. Lumber Mut. 
Cas. Ins. Co. v. Wells, 225 N.C. 547, 35 S.E.2d 
631 (1945). 

Applied in Iowa Mut. Ins. Co. v. Fred M. 
Simmons, Inc., 258 N.C. 69, 128 S.E.2d 19 

(1962); Village Creek Property Owners Ass’n v. 
Town of Edenton, 135 N.C. App. 482, 520 S.E.2d 
793 (1999). 

Stated in Zopfi v. City of Wilmington, 273 
N.C. 4380, 160 S.E.2d 325 (1968); York v. 
Newman, 2 N.C. App. 484, 163 S.E.2d 282 

(1968). 
Cited in Stout v. Grain Dealers Mut. Ins. Co., 

201 F. Supp. 647 (M.D.N.C. 1962); Brickhouse 
v. Brickhouse, 104 N.C. App. 69, 407 S.E.2d 607 
(1991). have been determined by jury and rendering 

§ 1-262. Hearing before judge where no issues of fact 
raised or jury trial waived; what judge may 
hear. 

Proceedings under this Article shall be tried at a session of court, as in other 
civil actions. If no issues of fact are raised, or if such issues are raised and the 
parties waive a jury trial, by agreement of the parties the proceedings may be 
heard before any judge of the trial division in which the proceeding is pending. 
If the parties do not agree upon a judge for the hearing and the proceeding is 
in the Superior Court Division, then upon motion of the plaintiff, the proceed- 
ing may be heard by a resident superior court judge of the district, or a superior 
court judge holding the courts of the district, or by any judge holding a session 
of superior court within the district. If the parties do not agree upon a judge 
and the proceeding is in the District Court Division, then upon motion of the 
plaintiff, the proceeding may be heard by the chief district judge or by a district 
judge authorized by the chief judge to hear motions and enter interlocutory 
orders. Such motion shall be in writing, with 10 days’ notice to the defendant, 
and the judge designated shall fix a time and place for the hearing and notify 
the parties. Upon notice given, the clerk of the court in which the action is 
pending shall forward the papers in the proceeding to the judge designated. 
The hearing by the judge shall be governed by the practice for hearings in other 
civil actions before a judge without a jury. References to judges of the superior 
court in this section include emergency and special judges. (1931, c. 102, s. 10; 
LO (hynGxp-268 5-8-9.) 
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CASE NOTES 

In an action under the Declaratory 
Judgment Act where the pleadings do not 
raise issues of fact, the court is without 

authority to consider evidence and find addi- 
tional facts. Thus, where the facts were estab- 
lished by defendant’s unequivocal admission of 
all of plaintiffs’ factual allegations, the court 
should not have considered affidavits offered by 
plaintiffs, and the findings of fact incorporated 
in the judgment, to the extent that they differed 
from or went beyond the facts established by 
the pleadings, would not be considered on ap- 
peal. City of Greensboro v. Wall, 247 N.C. 516, 
101 S.E.2d 413 (1958). 
Jurisdiction — Easement over Street 

from Highway to Edge of State-Owned 
Lake. — The district court had subject matter 
jurisdiction to determine the parties’ rights in 
an easement over a street from a highway to 
the edge of a state-owned lake. Woodlief v. 
Johnson, 75 N.C. App. 49, 330 S.E.2d 265 
(1985). 

§ 1-263. Costs. 

Same — Pier and Boat Ramp over State- 
Owned Lake. — Original jurisdiction for a 
declaratory ruling as to the rights and interest 
of parties in a pier and boat ramp extending 
over a state-owned lake rested in the Depart- 
ment of Natural Resources and Community 
Development (now the Department of Environ- 
ment and Natural Resources). As the parties 
did not pursue such declaratory relief and 
failed to exhaust their administrative remedies 
prior to instituting their civil action, the trial 
court lacked subject matter jurisdiction. 
Woodlief v. Johnson, 75 N.C. App. 49, 330 
S.E.2d 265 (1985). 
Applied in Breece v. Breece, 270 N.C. 605, 

155 S.E.2d 65 (1967). 
Cited in North Carolina State Ports Auth. v. 

First-Citizens Bank & Trust Co., 242 N.C. 416, 
88 S.E.2d 109 (1955); Stout v. Grain Dealers 
Mut. Ins. Co., 201 F. Supp. 647 (M.D.N.C. 
1962); Nationwide Mut. Ins. Co. v. Allison, 51 
N.C. App. 654, 277 S.E.2d 473 (1981). 

In any proceeding under this article the court may make such award of costs 
as may seem equitable and just. (1931, c. 102, s. 11.) 

CASE NOTES 

This section was not repealed by the 
enactment of § 1A-1, Rule 57. Citizens Nat’! 
Bank v. Grandfather Home for Children, Inc., 
280 N.C. 354, 185 S.E.2d 836 (1972). 
Applied in Board of Managers v. City of 

Wilmington, 287 N.C. 179, 74 S.E.2d 749 

(1953); Dillon v. North Carolina Nat'l Bank, 6 
N.C. App. 584, 170 S.E.2d 571 (1969); National 
Medical Enters., Inc. v. Sandrock, 72 N.C. App. 
245, 324 S.E.2d 268 (1985); City of New Bern v. 
New Bern-Craven County Bd. of Educ., 338 
N.C. 430, 450 S.E.2d 735 (1994). 

§ 1-264. Liberal construction and administration. 

This Article is declared to be remedial, its purpose is to settle and to afford 
relief from uncertainty and insecurity with respect to rights, status, and other 
legal relations, and it is to be liberally construed and administered. (1931, c. 
102, s. 12.) 

Legal Periodicals. — For note on the De- 
claratory Judgment Act and due process in 
expulsions from voluntary trade associations in 

light of Harrison v. Gaston Bd. of Realtors, Inc., 
311 N.C. 230, 316 S.E.2d 59 (1984), see 21 Wake 
Forest L. Rev. 121 (1985). 

CASE NOTES 

Jurisdiction Held Proper. — Where 
record showed an actual controversy between 
the parties as to validity of a covenant not to 
compete and that litigation was not only un- 
avoidable but had actually begun, court had 
jurisdiction to hear declaratory judgment ac- 
tion on the issue. Stevenson v. Parsons, 96 N.C. 

App. 93, 384 S.E.2d 291 (1989), cert. denied, 
326 N.C. 366, 389 S.E.2d 819 (1990). 
Action taken to determine whether 

plaintiff, county board of realtors, con- 
ducted lawful disciplinary proceedings 
against one of its members, the defendant, 
involved no actual controversy between the 

304 



§1-265 

parties sufficient to invoke a court’s jurisdiction 
under the Declaratory Judgment Act, as litiga- 
tion between the parties did not appear un- 
avoidable. Gaston Bd. of Realtors, Inc. v. 
Harrison, 311 N.C. 230, 316 S.E.2d 59 (1984). 
Applied in Woodard v. Carteret County, 270 

N.C. 55, 153 S.E.2d 809 (1967); City of Raleigh 
v. Norfolk S. Ry., 275 N.C. 454, 168 S.E.2d 389 
(1969); American Mfrs. Mut. Ins. Co. v. Ingram, 
43 N.C. App. 621, 260 S.E.2d 120 (1979); 
Raintree Corp. v. City of Charlotte, 49 N.C. 
App. 391, 271 S.E.2d 524 (1980); Coleman v. 
Edwards, 70 N.C. App. 206, 318 S.E.2d 899 
(1984). 
Quoted in American Equitable Assurance 

ART. 26. DECLARATORY JUDGMENTS §1-267 

Co. v. Gold, 248 N.C. 288, 103 S.E.2d 344 
(1958); Bland v. City of Wilmington, 278 N.C. 
657, 180 S.E.2d 813 (1971); Pilot Title Ins. Co. 
v. Northwestern Bank, 11 N.C. App. 444, 181 
S.E.2d 799 (1971); Wing v. Wachovia Bank & 
Trust Co., 44 N.C. App. 402, 261 S.E.2d 279 
(1980). 

Stated in Town of Spencer v. Town of E. 
Spencer, 351 N.C. 124, 522 S.E.2d 297 (1999). 

Cited in Baucom’s Nursery Co. vy. 
Mecklenburg County, 62 N.C. App. 396, 303 
S.E.2d 286 (1983); Charlotte-Mecklenburg 
Hosp. Auth. v. North Carolina Indus. Comm’n, 
336 N.C. 200, 443 S.E.2d 716 (1994). 

§ 1-265. Word “person” construed. 

The word “person” wherever used in this Article, shall be construed to mean 
any person, State agency, partnership, joint-stock company, unincorporated 
association, or society, or municipal corporation or other corporation of any 
character whatsoever. (1931, c. 102, s. 138; 2001-192, s. 3.) 

Effect of Amendments. — Session Laws 
2001-192, s. 3, effective June 12, 2001, and 

applicable to cases pending on that date, in- 
serted “State agency” following “any person.” 

CASE NOTES 

As it has corporate powers under this 
section, a county is a person under § 1-254. 
Town of Spruce Pine v. Avery County, 123 N.C. 
App. 704, 475 S.E.2d 233 (1996), rev’d on other 
grounds, 346 N.C. 787, 488 S.E.2d 144 (1997). 

Cited in American Equitable Assurance Co. 
v. Gold, 248 N.C. 288, 103 S.E.2d 344 (1958); 
Town of Seven Devils v. Village of Sugar Mt., 
125 N.C. App. 692, 482 S.E.2d 39 (1997), cert. 
denied, 346 N.C. 185, 486 S.E.2d 219 (1997). 

§ 1-266. Uniformity of interpretation. 

This Article shall be so interpreted and construed as to effectuate its general 
purpose to make uniform the law of those states which enact it, and to 
harmonize, as far as possible, with federal laws and regulations on the subject 
of declaratory judgments and decrees. (1931, c. 102, s. 15.) 

-§ 1-267. Short title. 
This Article may be cited as the Uniform Declaratory Judgment Act. (1931, 

Gid02. 516.) 

CASE NOTES 

Cited in Atlantic Disct. Corp. v. Mangel’s of 
N.C., Inc., 2 N.C. App. 472, 163 S.E.2d 295 
(1968); North Carolina Consumers Power, Inc. 
v. Duke Power Co., 21 N.C. App. 237, 204 
S.E.2d 399 (1974); Wing v. Wachovia Bank & 
Trust Co., 35 N.C. App. 346, 241 S.E.2d 397 
(1978); Wing v. Wachovia Bank & Trust Co., 301 

N.C. 456, 272 S.E.2d 90 (1980); Ward Lumber 
Co. v. Brooks, 50 N.C. App. 294, 273 S.E.2d 331 
(1981); Pittman v. Thomas, 307 N.C. 485, 299 
S.E.2d 207 (1983); Clark v. Craven Regional 
Medical Auth., 326 N.C. 15, 387 S.E.2d 168 
(1990). 
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SUBCHAPTER IX. APPEAL. 

ARTICLE 27. 

Appeal. 

§ 1-268. Writs of error abolished. 

Writs of error in civil actions are abolished, and the only mode of reviewing 
a judgment, or order, in a civil action, is that prescribed by this Chapter. 
(C.C.P., s. 296; Code, s. 544; Rev., s. 583; C.S., s. 629.) 

Cross References. — For the North Caro- 

lina Rules of Appellate Procedure, see the An- 
notated Rules of North Carolina. 

CASE NOTES 

For case holding that the Supreme 
Court had no power to issue a writ of 
error, see Smith v. Cheek, 50 N.C. 213 (1857). 
As to abolition of writs of error and 

substitution of appeals therefor, see Lynn v. 
Lowe, 88 N.C. 478 (1883); White v. Morris, 107 
N.C. 92, 12 S.E. 80 (1890). 

To obtain relief from an irregular judg- 
ment, that is, one entered contrary in some 
material respect to the course of practice and 
procedure allowed and permitted by law, and 
not a mere erroneous interpretation of the law, 

the injured party should proceed by motion in 
the original cause. Menzel v. Menzel, 250 N.C. 
649, 110 S.E.2d 333 (1959). 

To obtain relief from a mistaken inter- 
pretation of the law resulting in an errone- 
ous judgment, the complaining party has his 
remedy by appeal or proceedings equivalent 
thereto taken in due time. Menzel v. Menzel, 
250 N.C. 649, 110 S.E.2d 333 (1959). 

Cited in King v. Wilmington & W.R.R., 112 
N.G. 318, 16 S.E. 929 (1893). 

§ 1-269. Certiorari, recordari, and supersedeas. 

Writs of certiorari, recordari, and supersedeas are authorized as heretofore 
in use. The writs of certiorari and recordari, when used as substitutes for an 
appeal, may issue when ordered upon the applicant filing a written undertak- 
ing for the costs only; but the supersedeas, to suspend execution, shall not 
issue until an undertaking is filed or a deposit made to secure the judgment 
sought to be vacated, as in cases of appeal where execution is stayed. (1874-5, 
c. 109; Code, s. 545; Rev., s. 584; C.S., s. 630.) 

Cross References. — As to supersedeas 
bond, see § 1-289 et seq. As to stay of proceed- 
ings to enforce a judgment, see § 1A-1, Rule 62. 
As to cash deposit in lieu of bond, see § 58-75-1. 
For the North Carolina Rules of Appellate Pro- 
cedure, see the Annotated Rules of North Caro- 
lina. As to recordari, supersedeas and certiorari 
in the superior courts, see Gen. Rules Prac., 
Rule 19, in the Annotated Rules of North Caro- 
lina. 

Legal Periodicals. — For comment on the 
present and future use of the writ of recordari 
in North Carolina, see 2 Wake Forest Intra. L. 
Rev. 77 (1966). 

As to form for writ of recordari, see 2 Wake 
Forest Intra. L. Rev. 88 (1966). 

For article, “A Powerless Judiciary? The 
North Carolina Courts’ Perceptions of Review 
of Administrative Action,” see 12 N.C. Cent. 
L.J. 21 (1980). 

CASE NOTES 

I. In General. 
II. Certiorari. 

A. In General. 
B. Grounds for Certiorari. 

C. Application for Certiorari. 
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III. Recordari. 
A. In General. 

B. Grounds for Recordari. 
IV. Supersedeas. 

I. IN GENERAL. 

History. — The original Code of Civil Proce- 
dure of 1868 abolished writs of error and sub- 
stituted appeals, but did not provide for writs of 
certiorari and recordari. Marsh v. Williams, 63 
N.C. 371 (1869). 
When Supreme Court or Superior 

Courts May Issue Writs. — Whenever a sub- 
stantial wrong has been done in judicial pro- 
ceedings, giving a litigant legal right to redress, 
and no appeal has been provided by law, or the 
appeal that has been provided proves inade- 
quate, the Supreme Court, as to all courts of the 
State, and the superior courts, as to all subor- 
dinate courts, over which they exercise appel- 
late power, may issue one or more of these writs 
and thereby see that the error is corrected and 
justice administered. State v. Tripp, 168 N.C. 
150, 83 S.E. 630 (1914). 
Time for Applying for Recordari or Cer- 

tiorari. — The writ of recordari or of certiorari, 
as a substitute for an appeal, should be applied 
for without any unreasonable delay, and any 
delay, after the earliest moment in the party’s 
power to make the application, must be satis- 
factorily accounted for. Todd v. Mackie, 160 
N.C. 352, 76 S.E. 245 (1912). See also, Koonce v. 
Pelletier, 83 N.C. 237 (1880). 
Issuance at Term Following Trial. — The 

writ of certiorari or recordari to review the 
judgment of a lower court will be issued only at 
the next term of the supervising court following 
trial in the lower court. Boing v. Raleigh & 
G.R.R:, 88 N.C. 62 (1883); Taylor v. Johnson, 
171 N.C. 84, 87 S.E. 981 (1916). 
Affidavit Showing Merits Required. — 

The writ of certiorari or recordari to review the 
judgment of a lower court will be issued only on 
a proper showing of merits, on affidavit filed. 
Taylor v. Johnson, 171 N.C. 84, 87 S.E. 981 
(1916). 
The scope of judicial review of a deci- 

sion made by a town board sitting as a 
quasi-judicial body must include: (1) Reviewing 
the record for errors in law, (2) insuring that 
the procedures specified by law in both statute 
and ordinance are followed, (3) insuring that 
appropriate due process rights of a petitioner 
are protected including the right to offer evi- 
dence, cross-examine witnesses and inspect 
documents, (4) insuring that decisions of town 
board are supported by competent, material 
and substantial evidence in the whole record, 
and (5) insuring that decisions are not arbi- 
trary and capricious. In re Walsh, 79 N.C. App. 
611, 340 S.E.2d 497 (1986). 
Applied in Hamilton v. Southern Ry., 203 
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N.C. 468, 166 S.E. 392 (1932); Baker v. Varser, 

240 N.C. 260, 82 S.E.2d 90 (1954). 
Stated in Wachovia Realty Invs. v. Housing, 

Inc., 292 N.C. 93, 232 S.E.2d 667 (19777). 
Cited in Skinner v. Badham, 80 N.C. 14 

(1879); Holmes v. Holmes, 84 N.C. 833 (1881); 
Cox v. Pruett, 109 N.C. 487, 138 S.E. 917 (1891); 
Sanders v. Thompson, 114 N.C. 282, 19 S.E. 225 
(1894); Haynes v. Coward, 116 N.C. 840, 21S.E. 

690 (1895); Zell Guano Co. v. Hicks, 120 N.C. 
29, 26 S.E. 650 (1897); Walsh v. Burleson, 154 

N.C. 174, 69 S.E. 680 (1910); McNeil v. Virgin- 
ia-Carolina R.R., 173 N.C. 729, 92 S.E. 484 
(1917); Tripp v. Somersett, 182 N.C. 767, 108 
S.E. 633 (1921); In re Guerin, 206 N.C. 824, 175 
S.E. 181 (1934); Baker v. Varser, 239 N.C. 180, 

79 S.E.2d 757 (1954); Menzel v. Menzel, 250 
N.C. 649, 110 S.E.2d 333 (1959); In re McCoy, 
233 F. Supp. 409 (E.D.N.C. 1964); Equitable 
Leasing Corp. v. Myers, 46 N.C. App. 162, 265 
S.E.2d 240 (1980). 

Il. CERTIORARI. 

A. In General. 

Certiorari may issue from the superior 
courts as well as the appellate court. Rhyne v. 
Lipscombe, 122 N.C. 650, 29 S.E. 57 (1898). 
Function of Certiorari. — The writ of 

certiorari is an extraordinary remedial writ 
and lies for two purposes: (1) As a writ of false 
judgment to correct errors of law, and (2) As a 
substitute for an appeal. In either case, it can 
issue only to the court where the judgment is. 
Therefore when the cause has been transferred 
by appeal the writ must be dismissed. Williams 
v. Williams, 71 N.C. 427 (1874), aff’d upon 
rehearing, 74 N.C. 1 (1878). 
A writ of certiorari to bring up the 

record is the proper substitute for an ap- 
peal. State v. McGimsey, 80 N.C. 377 (1879). 

If an appeal is unavoidably lost, certiorari 
may be granted as a substitute. Anonymous, 2 
N.C. 302 (1796); Norwood v. Pratt, 124 N.C. 
745, 32 S.E. 979 (1899). 
But where no appeal lay, a certiorari as 

a substitute therefor could not be granted. 
State v. Georgia Co., 109 N.C. 310, 13 S.E. 861 
(1891); State v. Todd, 224 N.C. 776, 32 S.E.2d 
313 (1944). 
Proceedings of Inferior Courts and Qua- 

si-Judicial Bodies. — Certiorari is the appro- 
priate process to review the proceedings of 
inferior courts and of bodies and officers exer- 
cising judicial or quasi-judicial functions in 
cases where no appeal is provided by law. Russ 
v. Board of Educ., 232 N.C. 128, 59 S.E.2d 589 
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(1950); In re Burris, 261 N.C. 450, 185 S.E.2d 
27 (1964). 
Where a statute authorizing a proceed- 

ing makes no provision for a review, certio- 
rari may be maintained for that purpose. Board 
of Comm’rs v. Smith, 110 N.C. 417, 14 S.E. 972 
(1892). 
Where no appeal to the superior court from 

an inferior court is prescribed by the statute 
creating such court, and where an appeal would 
otherwise lie, a certiorari in lieu of appeal will 
issue from the superior court. McPherson Drug 
Co. v. Norfolk S. Ry., 173 N.C. 87, 91 S.E. 606 

(1917). 
Habeas Corpus Proceedings. — Certio- 

rari is the only method by which the appellate 
court can review the judgment in habeas corpus 
proceedings in matters not involving the cus- 
tody of children. In re Holley, 154 N.C. 163, 69 
S.E. 872 (1910). 
Issuance of Writ from One Superior 

Court to Another. — Where a cause is re- 
moved from one superior court to another, the 
latter has the right to issue a writ of certiorari 
to the former, directing a more perfect tran- 
script to be certified; for the right to issue writs 
of certiorari is not founded on the circumstance 
that the court from which the writ issues is 
superior to that to which it is directed, but upon 
the principle that all courts have the right to 
issue any writ necessary to the exercise of their 
powers. State v. Reid, 18 N.C. 377 (1835). 

Certiorari is not a proper remedy where 
another adequate remedy is available. 
Petty v. Jones, 23 N.C. 408 (1841); Watson v. 
Shields, 67 N.C. 235 (1872). 
Interlocutory Judgments. — Where the 

judgment against a party is retained for further 
orders, the judgment is interlocutory and cer- 
tiorari will not be granted. Smith v. Miller, 155 
N.C. 247, 71 S.E. 355 (1911). 
Who Is Entitled to Certiorari. — To entitle 

a person to a writ of certiorari he must have 
some interest in the proceeding sought to be 
reviewed, and sustain injury thereby. Petty v. 
Jones, 23 N.C. 408 (1841). See Otey v. Rogers, 
26 N.C. 534 (1844); Shober v. Wheeler, 119 N.C. 
471, 26 S.E. 26 (1896). 
Applicant Must Negative Laches. — He 

who seeks a certiorari must negative laches. 
Mitchell v. Baker, 129 N.C. 63, 39 S.E. 633 
(1901); Cox v. Kinston Carolina R.R., 177 N.C. 

227, 98 S.E. 704 (1919); Peoples Bank & Trust 
Co. v. Parks, 191 N.C. 263, 131 S.E. 637 (1926). 

Effect of Negligent Delay in Bringing 
Appeal. — One who negligently allows the 
time for bringing his appeal to expire without 
seeking such remedy is not entitled to the 
remedy by certiorari. Suiter v. Brittle, 92 N.C. 
53 (1885); In re Brittain, 93 N.C. 587 (1885). 
Necessity of Filing Record. — The appel- 

lant must aptly file a record proper in the case 
appealed from as a prerequisite for the appel- 
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late court to grant his motion for a certiorari to 
bring up the case for review. Lindsey v. Knights 
of Honor, 172 N.C. 818, 90 S.E. 1013 (1916); 
Brock v. Ellis, 193 N.C. 540, 187 S.E. 585 
(1927). 
As to docketing of transcript as a condi- 

tion precedent for certiorari, see Pittman v. 
Kimberly, 92 N.C. 562 (1885); Slocumb v. Con- 
struction Co., 142 N.C. 349, 55 S.E. 196 (1906); 
Walsh v. Burleson, 154 N.C. 174, 69 S.E. 680 
(1910); Murphy v. Carolina Elec. Co., 174 N.C. 
782, 93 S.E. 456 (1917). 
As to procedure when transcript cannot 

be docketed, see Slocumb v. Construction Co., 
142 N.C. 349, 55 S.E. 196 (1906). See Burrell v. 
Hughes, 120 N.C. 277, 26 S.E. 782 (1897); 
Parker v. Southern Ry., 121 N.C. 501, 28 S.E. 
347 (1897); McMillan v. McMillan, 122 N.C. 
410, 29 S.E. 361 (1898). 
Necessity of Security. — Since certiorari is 

but a substitute for an appeal, it can only be 
allowed on the same security and justification 
thereof as in cases of appeal. Chastain v. 
Chastain, 87 N.C. 283 (1882). 
Issuance of Writ Without Security. — The 

appellate court has the power, in a proper case, 
to allow the writ to issue without security. 
Brittain v. Mull, 93 N.C. 490 (1885). 

Certiorari Denied When Appeal Waived. 
— A writ of certiorari will not issue where the 
right of appeal has been waived. King v. Taylor, 
188 N.C. 450, 124 S.E. 751 (1924). 
For cases in which certiorari would not 

issue for petitioner’s failure to give the 
notice required by former Supreme Court 
Rule 34, see Keerans v. Keerans, 109 N.C. 101, 
13 S.E. 895 (1891); Sanders v. Thompson, 114 
N.C. 282, 19 S.E. 225 (1894). 

Certiorari Cannot Be Dispensed with by 
Agreement. — Certiorari is a discretionary 
writ, and counsel may not dispense with it by 
agreement. In re McCade, 183 N.C. 242, 111 
S.E. 3 (1922); State v. Hooker, 183 N.C. 763, 111 
S.E. 351 (1922). 
Discretion of Supreme Court. — The 

granting or refusing of a petition for a certio- 
rari, is a matter within the discretion of the 
Supreme Court. King v. Taylor, 188 N.C. 450, 
124 S.E. 751 (1924); Peoples Bank & Trust Co. 
v. Parks, 191 N.C. 263, 181 S.E. 637 (1926); 
Waller v. Dudley, 193 N.C. 354, 187 S.E. 149 
(1927). 
Imposition of Terms on Applicant. — 

When certiorari is granted, the applicant may 
be laid under terms not to avail himself of a 
technical advantage. Collins v. Nall, 14 N.C. 
224 (1831). 
Only Errors on the Face of the Record 

May Be Considered. — Under a writ of cer- 
tiorari, the object of which is only to bring up 
the record of an inferior court, only such errors 
or defects as appear on the face of such record 
can be considered. Hartsfield v. Jones, 49 N.C. 
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309 (1857); Boseman v. McGill, 184 N.C. 215, 
114 S.E. 10 (1922). 
When a criminal action has been brought 

from an inferior court to the superior court by 
means of a writ of certiorari, the superior court 
acts only as a court of review, and in all ordi- 
nary instances must act on the facts as they 
appear of record, and can only revise the pro- 
ceedings as to regularity or on questions of law 
or legal inference. State v. King, 222 N.C. 137, 
22 S.E.2d 241 (1942). 
As to issuance of successive writs where 

the transcript is defective, see State v. 
Munroe, 30 N.C. 258 (1848). 
Treatment of Appeal as Certiorari. — 

Where plaintiff, appearing in propria persona 
because of an asserted inability to employ coun- 
sel, fails to comply with the rules of court 
governing appeals, the Supreme Court, in the 
exercise of its supervisory jurisdiction, may 
treat the purported appeal as a petition for 
certiorari. Huffman v. Douglass Aircraft Co., 
260 N.C. 308, 1382 S.E.2d 614 (1963), cert. 
denied, 379 U.S. 850, 85 S. Ct. 93, 13 L. Ed. 2d 
538, rehearing denied, 379 U.S. 925, 85 S. Ct. 
279, 13 L. Ed. 2d 338 (1964). 

Effect of Certiorari as Stay. — Where a 
defendant has lost his appeal, but is granted a 
writ of certiorari in lieu thereof, the granting of 
the writ has the effect of an appeal as to stay of 
execution, and if the offense be bailable, he is 
entitled to bail. State v. Walters, 97 N.C. 489, 2 
S.E. 539 (1887). See also, Pender v. Mallett, 122 
N.C: 163, 30 S.E. 324 (1898). 
When issued, the writ of certiorari sus- 

pends the authority of the lower court in a 
case, pending the action of the reviewing court. 
Wheeler v. Thabit, 261 N.C. 479, 185 S.E.2d 10 
(1964). 
When certiorari is addressed to boards 

of assessment or boards of assessment and 
equalization, where that practice is permitted, 
it is generally held that the power of review, as 
in other instances of its use under the common 
law, does not extend to questions of valuation, 
but only to jurisdictional or procedural irregu- 
larities or errors of law. Belk’s Dep’t Store, Inc. 
v. Guilford County, 222 N.C. 441, 23 S.E.2d 897 
(1943). 

B. Grounds for Certiorari. 

Deprivation of Appeal by Conduct of 
Opponent. — Certiorari will be granted, as a 
matter of right, where it appears that appellant 
has been deprived of his appeal by the conduct 
of the opposing party. State v. Bill, 35 N.C. 373 
(1852); Walton v. Pearson, 83 N.C. 309 (1880); 
Wiley v. Lineberry, 88 N.C. 68 (1883); State v. 
Bennett, 93 N.C. 503 (1885). 
Where appellant has lost right to appeal 

by neglect of an officer of the law, contriv- 
ance of opponent or improper conduct in 
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the inferior court, a certiorari will be granted 
without reference to the merits of the cause. 
McConnell v. Caldwell, 51 N.C. 469 (1859). 

After a party has prayed an appeal and 
offered his sureties, if he is defeated of the 
appeal by the neglect, omission or delay of the 
clerk, he shall have his cause carried up by a 
certiorari. Chambers v. Smith, 2 N.C. 366 
(1796); Graves v. Hines, 106 N.C. 323, 11 S.E. 

362 (1890). But see, Pittman v. Kimberly, 92 
N.C. 562 (1885), as to clerk’s failure to send up 
a transcript. 

If a party prays an appeal, and the court 
refuses to allow it, the certiorari is granted as 
“a matter of course.” Bledsoe v. Snow, 48 N.C. 
99 (1855). 
Fraud of Opponent Depriving Party of 

Defense. — Where a party was deprived, by 
the fraud of his opponent, of the opportunity of 
making a defense in the county court, which 
defense could be made in the superior court as 
well as in the county court, his proper remedy 
was by a writ of certiorari. Lunceford v. 
McPherson, 48 N.C. 174 (1855). 
A mere suggestion of fraud is insufficient. 

McLaughlin v. McLaughlin, 47 N.C. 319 (1855). 
See also, Haddock v. Stocks, 167 N.C. 70, 83 
S.E. 9 (1914). 
Delay of Judge. — Where delay in prose- 

cuting appeal is owing to no fault of the appel- 
lant, but to the delay of the judge, certiorari 
may be granted in lieu of an appeal. Sparks v. 
Sparks, 92 N.C. 359 (1885); Haynes v. Coward, 
116 N.C. 840, 21 S.E. 690 (1895). 
Retirement of Judge Before Preparing 

Case. — Where the trial judge goes out of office 
before preparing a case on appeal, certiorari is 
proper as a substitute for appeal, if the parties 
can agree on a statement of the case. Shelton v. 
Shelton, 89 N.C. 185 (1883). 
Where the trial judge has died, certio- 

rari will not lie. Taylor v. Simmons, 116 N.C. 
70, 20 S.E. 961 (1895). 
Sickness of Obligor. — Where the principal 

obligor in a bond was called, and after he failed 
to appear judgment was rendered against his 
surety, it was held that the fact that the prin- 
cipal was sick and unable to attend at the term 
for which he was bound did not entitle the 
surety to a certiorari to have the case removed 
into the superior court. Buis v. Arnold, 53 N.C. 
233 (1860). 
Sickness of Appellant. — Sickness of ap- 

pellant is a sufficient excuse for failure to 
perfect an appeal so as to entitle him to c2rtio- 
rari as a substitute therefor. Howerton v. 
Henderson, 86 N.C. 718 (1882). 

Sickness of Attorney. — The sickness of an 
attorney is a sufficient excuse for want of dili- 
gence in perfecting an appeal, and certiorari 
will lie. Mott v. Ramsay, 90 N.C. 372 (1884). 

The sickness of one of two attorneys is not 
sufficient excuse for lack of diligence in prepar- 
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ing an appeal, even though the other attorney 
is absent from the county. Boyer v. Garner, 116 
N.C..125, 21 S.E. 180 (18985). 
Error of counsel, whereby a party fails to 

appeal from a final judgment, is not ground for 
the certiorari, except under very exceptional 
circumstances. Barber v. Justice, 138 N.C. 20, 
50 S.E. 445 (1905); Smith v. Miller, 155 N.C. 
247, 71 S.E. 355 (1911). 
Where appellant’s counsel told him that he 

would do everything necessary toward perfect- 
ing his appeal, but counsel failed to file a proper 
appeal bond, there was no ground for certiorari. 
Winborne v. Byrd, 92 N.C. 7 (1885). 

Failure to File Proper Appeal Bond. — 
Failure to perfect appeal because of failure of 
counsel to file a proper appeal bond is not 
ground for certiorari in lieu of appeal. 
Winborne v. Byrd, 92 N.C. 7 (1885); Churchill v. 
Brooklyn Life Ins. Co., 92 N.C. 485 (1885). See 
also, Turner v. Powell, 93 N.C. 341 (1885); 
Bowen v. Fox, 99 N.C. 127, 5 S.E. 437 (1888). 
But see, Manning v. Sawyer, 8 N.C. 37 (1820), 
where appellant failed to bring up the appeal 
bond along with the transcript through igno- 
rance as to requirements. 

Inability to Give Bond. — A certiorari will 
not be granted where the petitioner is unable to 
give bond for his appeal, unless it is shown that 
the judge below refused to make an order 
allowing the appeal in forma pauperis. Lindsay 
v. Moore, 83 N.C. 444 (1880). 

Failure to Pay Clerk’s Fees. — Certiorari 
will not be granted where it appears that peti- 
tioner lost his appeal owing to his failure to 
comply with a demand for the payment of 
clerk’s fees for making out the transcript. 
Smith v. Lynn, 84 N.C. 837 (1881); Sanders v. 

Thompson, 114 N.C. 282, 19 S.E. 225 (1894); 
Brown v. House, 119 N.C. 622, 26 S.E. 160 
(1896). 
Mandatory Suspension of Driving Priv- 

ilege. — Petitioner whose driving privilege was 
mandatorily suspended under § 20-17(2) and 
§ 20-19(e) did not have the right to appeal 
under § 20-25 or under Chapter 150B. How- 

ever, the superior court could review the action 
of the Commissioner by issuing a writ of certio- 
rari. Davis v. Hiatt, 326 N.C. 462, 390 S.E.2d 
338 (1990). 
Omission of Assignments of Error. — As 

to certiorari to have assignments of error which 
were omitted from the record on appeal without 
appellant’s negligence sent up, see McDowell v. 
J.S. Kent Co., 153 N.C. 555, 69 S.E. 626 (1910). 
See also, Cameron v. Thornton Light & Power 
Co., 187 N.C. 99, 49 S.E. 76 (1904), as to 
incorporation of exceptions. 
Stenographer’s Notes. — The mistake of 

appellant’s counsel in sending up stenogra- 
pher’s notes on appeal instead of a properly 
settled case did not entitle appellant to a cer- 
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tiorari. Cressler v. Asheville, 188 N.C. 482, 51 
S.E. 53 (1905). 
Executive action in personnel matters 

was not appealable on a writ of certiorari to the 
courts where departmental hearing conducted 
by fire department was not a judicial or quasi- 
judicial function which would permit review by 
certiorari. Foust v. City of Greensboro, 47 N.C. 
App. 159, 266 S.E.2d 835, cert. denied, 301 N.C. 
88, 273 S.E.2d 297 (1980). 
Removal of Public Officer or Employee. 

— If the act of removal of a public officer is 
executive it is not reviewable on certiorari, but 
if it is on hearing and formal findings, it is 
reviewable, as the writ may be invoked only to 
review acts which are clearly judicial or quasi- 
judicial. Bratcher v. Winters, 269 N.C. 636, 153 
S.E.2d 375 (1967). 
A hearing, pursuant to the act creating the 

civil service board of a city, with respect to the 
discharge of a classified employee of the city by 
the civil service board, was a quasi-judicial 
function and reviewable upon a writ of certio- 
rari issued from the superior court. In re 
Burris, 261 N.C. 450, 135 S.E.2d 27 (1964); 
Bratcher v. Winters, 269 N.C. 636, 153 S.E.2d 
375 (1967). 
An order entered by the civil service board of 

a city, dismissing a policeman from the police 
department, was properly brought up for the 
superior court’s review by writ of certiorari. 
Bratcher v. Winters, 269 N.C. 636, 153 S.E.2d 
375 (1967). 

The action of a county board of education in 
removing a school committeeman from his of- 
fice may be reviewed in the superior court by 
certiorari. Russ v. Board of Educ., 232 N.C. 128, 
59 S.E.2d 589 (1950). 
Demotion of Policeman. — Order entered 

by a chief of police, demoting a policeman from 
captain of detectives to patrolman, was the 
administrative act of the chief of police and 
neither judicial nor quasi-judicial in its nature; 
hence, the order was not reviewable by the 
superior court on certiorari. Bratcher v. Win- 
ters, 269 N.C. 636, 153 S.E.2d 375 (1967). 
As to the use of certiorari in order that 

trial judge may make corrections in case on 
appeal, see Currie v. Clark, 90 N.C. 17 (1884); 
Cheek v. Watson, 90 N.C. 302 (1884); Ware v. 
Nisbet, 92 N.C. 202 (1885); State v. Gay, 94 N.C. 
821 (1886); Porter v. Western N.C.R.R., 97 N.C. 
63, 2 S.E. 580 (1887); Allen v. McLendon, 113 

N.C. 319, 18 S.E. 205 (1893); City Nat’l Bank v. 
Bridgers, 114 N.C. 107, 19 S.E. 276 (1894); 
Slocumb v. Construction Co., 142 N.C. 349, 53 
S.E. 196 (1906); Clark v. Saco-Pettee Mach. 
Works, 150 N.C. 88, 63 S.E. 153 (1908). 

Failure to Plead and Appeal. — Where a 
defendant failed to enter a plea and to take an 
appeal, he was not entitled to a certiorari to 
bring the case into the superior court. Rule & 
Hall v. Council, 48 N.C. 33 (1855). 
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Failure to Timely Perfect Appeal Pursu- 
ant to Agreement to Waive Time. — To the 
rule that appeal will be dismissed on motion of 
the appellee if not perfected according to law, 
there are the following exceptions: (1) Where 
the record shows a written agreement of coun- 
sel waiving the lapse of time; and (2) Where the 
alleged agreement is oral and disputed, and 
such waiver can be shown by the affidavit of the 
appellee, rejecting that of the appellant. In 
either case certiorari is the proper substitute. 
Walton v. Pearson, 82 N.C. 464 (1880). 

Where there is an undenied tacit agreement 
to waive delay, certiorari will issue. Holmes v. 
Holmes, 84 N.C. 833 (1881); Willis v. Atlantic & 
D.R.R., 119 N.C. 718, 25 S.E. 790 (1896). 
A certiorari will not be granted where an 

alleged oral agreement between counsel to 
await the decision of a certain other case is 
denied. Hutchinson v. Rumfelt, 83 N.C. 441 
(1880); Short v. Sparrow, 96 N.C. 348, 2 S.E. 

233 (1887); Graves v. Hines, 106 N.C. 323, 11 
S.E. 362 (1890). 
When judgment has been entered in the 

recorder’s court upon defendant’s plea of 
guilty, certiorari will not lie from the superior 
court to the recorder’s court. State v. Barber, 
232 N.C. 577, 61 S.E.2d 714 (1950). 
Review of Hearing on Lunacy Writ. — 

Where a writ of lunacy was issued by a county 
court, and the party was found non compos, and 
a guardian was appointed, in the absence of the 
said party and without notice, it was held that 
the petitioner was entitled to a certiorari to 
have the case taken into a superior court. 
Dowell v. Jacks, 53 N.C. 387 (1861). 

C. Application for Certiorari. 

Merits Must Be Shown. — An application 
for a writ of certiorari must show a prima facie 
case of merits. March v. Thomas, 63 N.C. 249 
(1869); Short v. Sparrow, 96 N.C. 348, 2 S.E. 
233 (1887). 
Mere Allegation of Fraud Is Insufficient. 

— Conceding complaint to be a petition for writ 
of certiorari to review the ruling of the munic- 
ipal board of control in respect to the sufficiency 
of the signatures to a petition to change the 
name of a town, it failed to make a proper 
showing of merit, upon which alone certiorari 
will issue, since the mere allegation in a plead- 
ing that an act was induced by fraud is insuf- 
ficient. Hunsucker v. Winborne, 223 N.C. 650, 
27 S.E.2d 817 (1948). 
When Certiorari Granted Without Refer- 

ence to Merits. — Where an opportunity of 
appealing has been lost by the neglect of an 
officer of the law, the contrivance of the opposite 
party, or improper conduct in the inferior court, 
a certiorari will be granted, without reference 
to the merits. Collins v. Nall, 14 N.C. 224 
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(1831); McConnell v. Caldwell, 51 N.C. 469 
(1859). 
Where defendant is not able, at the time, to 

procure sufficient sureties for an appeal, he is 
entitled to a certiorari, without showing any 
merits in fact, where the case discloses that 
there were questions of law which he had a 
right to have decided by the superior court. 
Britt v. Patterson, 31 N.C. 197 (1848). 

Failure to Pray That Writ Be Issued. — 
Where a verified petition of a district school 
committeeman alleged that the county board of 
education made an order purporting to remove 
the petitioner from his office without notice and 
an opportunity to be heard, and contained a 
general prayer for relief in addition to specific 
prayers, it would not be held inadequate as a 
petition for certiorari because of its failure to 
specifically pray that the writ be issued. Russ v. 
Board of Educ., 232 N.C. 128, 59 S.E.2d 589 
(1950). 
For case in which affidavit was held 

sufficient, see Bayer v. Raleigh & A. Air Line 
R.R., 125 N.C. 17, 34 S.E. 100 (1899). 
Application Must Be Timely. — An appli- 

cation for certiorari to supply omissions in the 
appellate record must be presented to the ap- 
pellate court with proper diligence, and the 
result of any laches by the applicant will fall 
upon him. Todd v. Mackie, 160 N.C. 352, 76S.E. 
245 (1912). 
Time for Applying for Writ. — Generally, 

the writ of certiorari, as a substitute for an 
appeal, must be applied for at the term of the 
Supreme Court to which the appeal ought to 
have been taken, or if no appeal lay, then before 
or to the term of court next after the judgment 
complained of was entered in the superior 
court. If the writ is applied for after that term, 
sufficient cause for the delay must be shown. 
State v. Johnson, 93 N.C. 559 (1885); State v. 
Sloan, 97 N.C. 499, 2 S.E. 666 (1887). 
An appellant who has ground for a certiorari 

as a substitute for appeal must move for it 
before the cause is reached for argument. State 
v. Harris, 114 N.C. 830, 19 S.E. 154 (1894); 
State v. Marsh, 134 N.C. 184, 47 S.E. 6 (1903). 

Failure to properly file a petition for 
writ of certiorari with the superior court 
which would have allowed the court to exercise 
its jurisdiction following administrative hear- 
ing justified dismissal by the trial court. House 
of Raeford Farms, Inc. v. City of Raeford, 104 

N.C. App. 280, 408 S.E.2d 885 (1991). 
As to when certiorari is allowed after 

argument, see Boyer v. Teague, 106 N.C. 571, 
11 S.E. 330 (1890). 

Il. RECORDARI. 

A. In General. 

The writ of recordari is used only in 
North Carolina, writs of error and certiorari 
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being substituted for it elsewhere. State v. 
Griffis, 117 N.C. 709, 23 S.E. 164 (1895). 
Recordari lies to an inferior tribunal 

whose proceedings are not recorded. 
Hartsfield v. Jones, 49 N.C. 309 (1857). 
Function of Recordari. — The writ of 

recordari may be used, either as a substitute for 
an appeal from a justice’s judgment to have a 
new trial on the merits, or as a writ of false 
judgment. Caldwell v. Beatty, 69 N.C. 365 
(1873); Morton v. Rippy, 84 N.C. 611 (1881); 
King v. Wilmington & W.R.R., 112 N.C. 318, 16 
S.E. 929 (1893); Marler-Dalton-Gilmer Co. v. 
Wadesboro Clothing & Shoe Co., 150 N.C. 519, 
64 S.E. 366 (1909). 

If a party has merits and desires a new trial 
in the superior court, upon a matter heard 
before a justice of the peace, he must, by a 
proper application, obtain a writ of recordari as 
a substitute for an appeal. Ledbetter v. 
Osborne, 66 N.C. 379 (1872). 

The writ of recordari may be used as a writ of 
false judgment. Parker v. Gilreath, 28 N.C. 221 
(1845); Kearney v. Jeffreys, 30 N.C. 96 (1847); 
Bailey v. Bryan, 48 N.C. 357 (1856). 

The writ of recordari is in the nature of an 
extension of the power of appeal. Webb v. 
Durham, 29 N.C. 130 (1846). 
Jurisdiction of Superior Courts. — The 

writs of certiorari and recordari are to be ap- 
plied for in orderly procedure to the superior 
courts of general jurisdiction vested by the 
Constitution and statutes with appellate and 
supervisory powers over the judicial action of 
all the inferior courts of the State. Taylor v. 
Johnson, 171 N.C. 84, 87 S.E. 981 (1916). 

Failure to Docket Appeal. — When an 
appeal from a justice’s court has not been 
docketed within the time prescribed by former 
§ 1-300, the appellant should move for a 
recordari, at the first ensuing term of the supe- 
rior court, that the appeal should be docketed. 
Peltz v. Bailey, 157 N.C. 166, 72 S.E. 978 (1911); 
Abell v. Thornton Light & Power Co., 159 N.C. 
348, 74 S.E. 881 (1912); L.D. Powell & Co. v. 
Rogers, 180 N.C. 657, 104 S.E. 70 (1920). 

Right to Object to Petition for Recordari 
Not Waived. — An appellee who does not 
docket an appeal from a justice’s court that is 
not docketed in time by appellant and move for 
affirmance does not waive the right to object to 
appellant’s petition to bring up the appeal by 
recordari. Pickens v. Whitten, 182 N.C. 779, 
109 S.E. 836 (1921). 
Dismissal for Failure to Docket. — A 

recordari granted defendant by the superior 
court as substitute for an appeal from a justice 
not being docketed at that or the succeeding 
term, plaintiff may at a subsequent term docket 
the case, and have it dismissed. Johnson v. 
Reformers, 135 N.C. 385, 47 S.E. 463 (1904). 
Review of Judge’s Decision upon Peti- 

tion for Recordari. — The decision of the 
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judge upon a petition for recordari as a substi- 
tute for an appeal, after proper notice to the 
adverse party, is final and can only be reviewed 
by appeal, or upon an application to vacate it 
for mistake, surprise or excusable negligence. 
Barnes v. Easton, 98 N.C. 116, 3 S.E. 744 
(1887). See also, Stewart v. Craven, 205 N.C. 
439, 171 S.E. 609 (1933). 

Where, upon application to the superior court 
for a writ of recordari, the judge finds as facts, 
upon evidence, that the appellant has been 
guilty of laches in not giving the legal notice of 
appeal and refuses to grant the writ, his judg- 
ment will not be disturbed in the appellate 
court; praying for the appeal and the payment 
of the fees in the justice’s court by the appellant 
are not sufficient to entitle him to the order as 
a matter of right. Tedder v. Deaton, 167 N.C. 
479, 83 S.E. 616 (1914). 

No appeal lies from the refusal of the court 
below to grant a motion to dismiss a petition for 
a writ of recordari. An appeal lies from the 
order of the court either granting or refusing to 
grant such writ. Perry v. Whitaker, 77 N.C. 102 
(1877). 
What Must Be Shown in Application. — 

Recordari will not be issued unless party apply- 
ing shows (1) excuse for laches, and (2) merito- 
rious grounds. Pritchard v. Sanderson, 92.N.C. 
41 (1885). 
Application Must Negative Laches. — An 

applicant for recordari must show that he has 
not been guilty of laches. Marler-Dalton-Gilmer 
Co. v. Wadesboro Clothing & Shoe Co., 150 N.C. 
519, 64 S.E. 366 (1909). See March v. Thomas, 
63 N.C. 249 (1869); Pritchard v. Sanderson, 92 
N.C. 41 (1885); In re Brittain, 93 N.C. 587 
(1885). 

Sufficient Grounds for Recordari Must 
Be Shown. — It was incumbent on one failing 
to docket his appeal from justice court in the 
time required by law to show sufficient ground 
for a recordari in lieu of the appeal. Baltimore 
Bargain House vy. Jefferson, 180 N.C. 32, 103 
S.E. 922 (1920). 
Applicant Must Show Merit. — An appli- 

cant for a writ of recordari must show merit. 
Marler-Dalton-Gilmer Co. v. Wadesboro Cloth- 
ing & Shoe Co., 150 N.C. 519, 64 S.E. 366 
(1909). 

It is error to issue a writ of recordari to a 
justice’s court, requiring him to send up the 
cause for trial de novo after entry of default 
judgment against defendant and loss of right to 
appeal, where there is no showing of a merito- 
rious defense. Hunter v. Atlantic Coast Line 
R.R., 161 N.C. 503, 77 S.E. 678 (1918). 
Averment as to Payment of Costs. — 

Before an application for a writ of recordari can 
be entertained, the petitioner must aver that he 
has paid or offered to pay the justice’s fees. 
Steadman v. Jones, 65 N.C. 388 (1871). 
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Recordari Granted Without Notice and 
Affidavit or Petition Subject to Dismissal. 
— A recordari, granted upon the application of 
the plaintiff, without notice to the defendant, 
and without any petition or affidavit setting 
forth the grounds upon which it should be 
issued, is irregular, and will be dismissed upon 
the hearing. Wilcox v. Stephenson, 71 N.C. 409 

(1874). 
Procedure Where No Error Is Assigned 

or Appears. — Where no error is assigned, or 
none appears, the proper course is to dismiss 
the recordari, and award a_ procedendo. 
Leatherwood v. Moody, 25 N.C. 129 (1842); 
Sossamer v. Hinson, 72 N.C. 578 (1875). 
Order for a recordari should be accom- 

panied with an order for a supersedeas, 
and suspension of execution until the hearing. 
Steadman v. Jones, 65 N.C. 388 (1871). 
Duty to File Motion. — On appeal from a 

justice of the peace to the superior court, where 
the justice did not make a return of the notice of 
appeal during the next term, it was appellant’s 
duty, where the superior court judge was ab- 
sent from such next term, to file a motion for a 
recordari during such next term to preserve his 
right to have the case tried at the next succeed- 
ing term of the superior court. Barnes v. 
Saleeby, 177 N.C. 256, 98 S.E. 708 (1919). 

B. Grounds for Recordari. 

Loss of Appeal by Misfortune. — As a rule 
the writ of recordari is not resorted to except in 
cases in which the party aggrieved has by his 
misfortune lost the opportunity of taking the 
ordinary statutory appeal. State v. Griffis, 117 
N.C. 709, 23 S.E. 164 (1895). See also, Boing v. 
Raleigh & G.R.R., 88 N.C. 62 (1883); Davenport 
v. Grissom, 113 N.C. 38, 18 S.E. 78 (1893). 

Loss of Appeal Without Fault of Appli- 
cant. — A recordari is a substitute for an 
appeal where the party has lost his right to 
appeal otherwise than by his own default. 
Marsh v. Cohen, 68.N.C. 283 (1873); Pickens v. 
Whitton, 182 N.C. 779, 109 S.E. 836 (1921). 
Party Denied Right of Appeal. — If a 

party has been aggrieved in a trial before a 
justice of the peace and has been denied the 
right of appeal, he may obtain relief by a writ of 
recordari. Ledbetter v. Osborne, 66 N.C. 379 
(1872); Birdsey v. Harris, 68 N.C. 92 (1873). 
Refusal of Appeal on Frivolous Grounds. 

— If an appeal is refused by a magistrate on 
frivolous grounds, the remedy is by a writ of 
recordari. Bailey v. Bryan, 48 N.C. 357, 67 Am. 
Dec. 246 (1956). 
Appeal Lost by Excusable Neglect. — 

Where a party has lost his appeal by excusable 
neglect, he may have relief by a writ of 
recordari as a substitute for an appeal. 
Navassa Guano Co. v. Bridgers, 938 N.C. 439 
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(1885). 
Loss of Appeal by Technical Default. — 

Where a party has lost his appeal by a technical 
default, the superior court judge can have it 
brought up by recordari. Suttle v. Green, 78 
N.C. 76 (1878). 

Erroneous Supposition as to Agreement. 
— Awrit of recordari is properly granted where 
the defendant had merits and lost his right to 
appeal without fault, having erroneously sup- 
posed that relief had been arranged with the 
plaintiff’s attorney. Carmer v. Evers, 80 N.C. 56 
(1879). 
Where a party is not deprived of his 

appeal by any fraud, accident, surprise or 
denial by the court, he is not entitled to the aid 
of a writ of recordari. Satchwell v. Rispess, 32 
N.C. 365 (1849); Hare v. Parham, 49 N.C. 412 

(1857). 

Failure to Perfect Appeal. — Where a 
party has a remedy by appeal which he will- 
fully or negligently fails to exercise he is not 
entitled to a writ of recordari. State v. Griffis, 
117 N.C. 709, 23 S.E. 164 (1895); Peltz v. Bailey, 
157.N.C. 166, 72 S.E, 978 (1911). 

A motion for recordari made in the superior 
court several terms after the judgment was 
entered in the justice’s court for failure to send 
up the transcript would be denied where the 
appellant had not paid the required fees or 
taken proper steps to perfect the appeal. 
Helsabec v. Grubbs, 171 N.C. 337, 88 S.E. 473 

(1916). 
Iliness of One Member of Law Firm. — As 

every member of a law firm is charged with 
knowledge of all the business of the firm, the 
illness of one member of a law firm which 
prevented him from attending a trial in justice 
court and thus caused defendant to suffer a 
default judgment and lose right of appeal was 
not a showing of excusable neglect which would 
warrant the issuance of a writ of recordari. 
Hunter v. Atlantic Coast Line R.R., 163 N.C. 
281, 79 S.E. 610 (1913). 

Appeal Lost Through Negligence of Ap- 
plicant’s Attorney. — A party is not entitled to 
a writ of recordari as a substitute for an appeal 
from a justice’s court which was lost by delay 
through the negligence of his attorney. Boing v. 
Raleigh & G.R.R., 88 N.C. 62 (1883). 

As to party’s duty to see that appeal is 
filed in time, see Baltimore Bargain House v. 
Jefferson, 180 N.C. 32, 103 S.E. 922 (1920). 

IV. SUPERSEDEAS. 

“Supersedeas” is a writ issuing from an 
appellate court to preserve the status quo 
pending exercise of that court’s jurisdiction, 
and issues only to hold the matter in abeyance 
pending review. It is granted only by the court 
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ordering removal of the cause, and is regulated 
by statute. Seaboard Air Line Ry. v. Horton, 176 
N.C. 115, 96 S.E. 954 (1918); City of New Bern 
v. Walker, 255 N.C. 355, 121 S.E.2d 544 (1961). 

Writ of supersedeas may issue to vacate 
the order of the lower court. Arey v. Will- 
iams, 154 N.C. 610, 154 N.C. 910, 70 S.E. 931, 
70 S.E. 931 (1911); McArthur v. Commonwealth 
Land & Timber Co., 164 N.C. 383, 80 S.E. 403 
(1913); Page v. Page, 166 N.C. 90, 81 S.E. 1060 
(1914); In re Blake, 184 N.C. 278, 114 S.E. 294 
(1922); Clegg v. Clegg, 186 N.C. 28, 118 S.E. 824 
(1923). 
Supersedeas Must Be Auxiliary to Appel- 

late Jurisdiction. — The superior court can- 
not supersede the process of an inferior court 
unless the writ of supersedeas is auxiliary to 
the appellate jurisdiction of the former. Presi- 
dent & Dirs. v. Stanley, 13 N.C. 476 (1830). 
A supersedeas is ancillary to a writ of error 

and the former may be granted by the same 
judge who has granted the latter. Seaboard Air 
Line Ry. v. Horton, 176 N.C. 115, 96 S.E. 954 
(1918). 

The Supreme Court of North Carolina has no 
power to grant a supersedeas pending a peti- 
tion to the United States Supreme Court for 
certiorari. Seaboard Air Line Ry. v. Horton, 176 
N.C. 115, 96 S.E. 954 (1918). 
A writ of supersedeas is only granted in 

case of necessity. McArthur v. Common- 
wealth Land & Timber Co., 164 N.C. 383, 80 
S.E. 403 (1913). 
Where the rights of a party can be fully 

protected in other proceedings which he 
seeks to restrain, a writ of supersedeas will not 
be granted. McArthur v. Commonwealth Land 
& Timber Co., 164 N.C. 383, 80 S.E. 403 (1913). 
An appeal duly taken and regularly 

prosecuted of itself operates as a stay of all 
proceedings in the trial court. Sykes v. Everett, 

§ 1-270. Appeal to appellate 
stay. 
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167 N.C. 600, 83 S.E. 585 (1914). 
Appeal from Nonappealable Order. — 

Where an appeal is taken in a matter wherein 
no appeal lies, the court below need not stay the 
proceedings, but may disregard the attempted 
appeal. Dunn v. Marks, 141 N.C. 232, 53 S.E. 
845 (1906). 
Review of Clerk’s Decision. — A 

supersedeas is the proper remedy to stay pro- 
ceedings in a cause pending review of a decision 
of the clerk in regard to the sufficiency or 
insufficiency of an undertaking for an appeal. 
Saulsbury v. Cohen, 68 N.C. 289 (1878). 
Grant of Injunction. — An appeal from an 

order granting an injunction does not stay the 
operation of the injunction pending the appeal. 
Green vy. Griffin, 95 N.C. 50 (1886); Fleming v. 
Patterson, 99 N.C. 404, 6 S.E. 396 (1888). 
Dissolution of Injunction. — It is not 

proper to allow a supersedeas for the purpose of 
continuing an injunction pending an appeal 
from an order dissolving it. James v. Markham, 
125 N.C. 145, 34 S.E. 241 (1899). 
An appeal from an order dismissing a tempo- 

rary injunction could not have the effect of 
continuing the injunctions. Reyburn v. Sawyer, 
128 N.C. 8, 37 S.E. 954 (1901). 
An appeal from an order granting a 

supersedeas upon a judgment leaves the 
judgment creditor at liberty to enforce his judg- 
ment. Bank of Newbern v. Jones, 17 N.C. 284 
(18382). 
Custody of Child. — Where, in divorce 

proceedings, the trial court granted custody of a 
child to mother and husband appeals, and 
mother sued out habeas corpus for custody of 
the child pending appeal, the Supreme Court 
could supersede the order as to custody pending 
the appeal, by virtue of constitutional authori- 
zation to issue remedial writs. Page v. Page, 
166 N.C. 90, 81 S.E. 1060 (1914). 

division; security on appeal; 

Cases shall be taken to the appellate division by appeal, as provided by law. 
All provisions in this Article as to the security to be given upon appeals and as 
to the stay of proceedings apply to appeals taken to the appellate division. 
(C.C.P., s. 312; Code, ss. 561, 946; Rev., ss. 595, 1540; C.S., s. 631; 1969, c. 444, 
s. 3.) 

CASE NOTES 

Cited in State ex rel. Utilities Comm’n v. 

City Coach Co., 234 N.C. 489, 67 S.E.2d 629 

§ 1-271. Who may appeal. 

(1951) (con. op.); Richardson v. Cooke, 238 N.C. 
449, 78 S.E.2d 208 (19538). 

Any party aggrieved may appeal in the cases prescribed in this Chapter. A 
party who cross assigns error in the grant or denial of a motion under the Rules 
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of Civil Procedure is a party aggrieved. (C.C.P., s. 298; Code, s. 547; Rev., s. 585; 
Or Ss. 002, 1909, c. 895.5. 15,) 

Cross References. — As to appeal from 
superior or district court judge, see § 1-277. 
For the Rules of Civil Procedure, see § 1A-1. 

For the North Carolina Rules of Appellate Pro- 
cedure, see the Annotated Rules of North Caro- 
lina. 

CASE NOTES 

I. In General. 
II. Parties Held Entitled to Appeal. 

III. Parties Held Not Entitled to Appeal. 

I. IN GENERAL. 

Common-Law Rule Codified. — At com- 
mon law the right to appeal was limited to 
parties in the action who were aggrieved by the 
ruling of the court. This common-law rule has 
been codified in North Carolina under this 
section. Duke Power Co. v. Salisbury Zoning 
Bd. of Adjustment, 20 N.C. App. 730, 202 
S.E.2d 607, cert. denied, 285 N.C. 235, 204 
S.E.2d 22 (1974). 
Appeals lie from the superior court to 

the appellate court as a matter of right 
rather than as a matter of grace. Harrell v. 
Harrell, 253 N.C. 758, 117 S.E.2d 728 (1961). 
The scope of review by an appellate 

court is usually limited to a consideration 
of the assignments of error in the record on 
appeal and it is well established that if the 
appealing party has no right to appeal the 
appellate court should dismiss the appeal ex 
mero motu. Harris v. Harris, 307 N.C. 684, 300 
S.E.2d 369 (1983). | 
Therefore, when a party fails to raise an 

appealable issue, the appellate court will 
generally not raise it for that party. Harris v. 
Harris, 307 N.C. 684, 300 S.E.2d 369 (1983). 
No appeal lies from a judgment until 

someone is hurt or “aggrieved” by it. Yadkin 
County v. City of High Point, 219 N.C. 94, 13 
S.E.2d 71 (1941). — 
Only the party aggrieved may appeal 

from the superior court to the appellate court. 
Watkins v. Grier, 224 N.C. 334, 30 S.E.2d 219 
(1944); Langley v. Gore, 242 N.C. 302, 87 S.E.2d 
519 (1955); Dickey v. Herbin, 250 N.C. 321, 108 
S.E.2d 632 (1959); Waldron Buick Co. v. GMC, 
251 N.C. 201, 110 S.E.2d 870 (1959); State ex 
rel. Utilities Comm’n v. Maybelle Transp. Co., 
252 N.C. 776, 114 S.E.2d 768 (1960); Coburn v. 
Roanoke Land & Timber Corp., 260 N.C. 173, 
132 S.E.2d 340 (1963); Boone v. Boone, 27 N.C. 
App. 153, 218 S.E.2d 221 (1975); Harris v. 
Harris, 307 N.C. 684, 300 S.E.2d 369 (1983); 
Culton v. Culton, 327 N.C. 624, 398 S.E.2d 323 
(1990). 
Appeal can be taken only by the aggrieved 

real party in interest. State Farm Mut. Auto. 

Ins. Co. v. Ingram, 288 N.C. 381, 218 S.E.2d 364 
(1975). 
Where a party is not aggrieved, his ap- 

peal will be dismissed. Gaskins v. Blount 
Fertilizer Co., 260 N.C. 191, 182 S.BE.2d 345 
(1963); Boone v. Boone, 27 N.C. App. 153, 218 
S.E.2d 221 (1975). 
Where no error was found on plaintiff’s ap- 

peal from a judgment in defendant’s favor, 
defendant’s appeal on the ground that the en- 
tire proceeding was void would be dismissed, 
since only the party aggrieved may appeal. In 
re Westover Canal, 230 N.C. 91, 52 S.E.2d 225 

(1949). 
Where both plaintiffs and defendants ap- 

pealed from judgment in favor of defendants, 
defendants’ appeals would not be considered 
when no error was found on plaintiffs’ appeal, 
since in such instance defendants were not the 
parties aggrieved by the judgment. Teague v. 
Duke Power Co., 258 N.C. 759, 129 S.E.2d 507 

(1963). 
If the judicial order complained of does not 

adversely affect the substantial rights of appel- 
lant, the appeal will be dismissed. Coburn v. 
Roanoke Land & Timber Corp., 260 N.C. 173, 
132 S.E.2d 340 (1963); Childers v. Seay, 270 
N.C. 721, 155 S.E.2d 259 (1967); State Farm 
Mut. Auto. Ins. Co. v. Ingram, 288 N.C. 381, 218 
S.E.2d 364 (1975). 
Meaning of “Party Aggrieved”. — The 

“party aggrieved” is the one whose rights have 
been directly and injuriously affected by the 
judgment entered in the superior court. Free- 
man v. Thompson, 216 N.C. 484, 5 S.E.2d 434 
(1939); Waldron Buick Co. v. General Motors 

Corp., 251 N.C. 201, 110 S.E.2d 870 (1959); 
Absher v. Vannoy-Lankford Plumbing Co., 78 
N.C. App. 620, 337 S.E.2d 877 (1985), cert. 
denied, State v. Gooch, 94 N.C. 982 (1886); 
North Carolina Trust Co. v. Taylor, 131 N.C. 
App. 690, 508 S.E.2d 809 (1998). 
A party is aggrieved if his rights are substan- 

tially affected by judicial order. Coburn v. 
Roanoke Land & Timber Corp., 260 N.C. 173, 
132 S.E.2d 340 (1963); Gaskins v. Blount Fer- 

tilizer Co., 260 N.C. 191, 182 S.E.2d 345 (1963); 
Childers v. Seay, 270 N.C. 721, 155 S.E.2d 259 
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(1967); State Farm Mut. Auto. Ins. Co. v. 
Ingram, 288 N.C. 381, 218 S.E.2d 364 (1975). 
A party is not aggrieved unless the order 

complained of affects a substantial right or in 
effect determines the action. Wachovia Bank & 
Trust Co. v. Parker Motors, Inc., 18 N.C. App. 
632, 186 S.E.2d 675 (1972). 
A party aggrieved is one whose legal rights 

have been denied or directly and injuriously 
affected by the action of the trial court. Selec- 
tive Ins. Co. v. Mid-Carolina Insulation Co., 126 
N.C. App. 217, 484 S.E.2d 443 (1997). 

For other definitions of the term “party ag- 
grieved,” see In re Applications for Reassign- 
ment, 247 N.C. 413, 101 S.E.2d 359 (1958). 
Representative May be “Aggrieved”. — 

One may be “aggrieved” within the meaning of 
the various statutes authorizing appeals when 
he is affected only in a representative capacity. 
State Farm Mut. Auto. Ins. Co. v. Ingram, 288 
N.C. 381, 218 S.E.2d 364 (1975). 
An administrative agency cannot be a 

person aggrieved by its own order, but it 
may be an aggrieved party to secure judicial 
review of a decision of an administrative 
agency. State Farm Mut. Auto. Ins. Co. v. 
Ingram, 288 N.C. 381, 218 S.E.2d 364 (1975). 
One who challenges neither the pro- 

ceeding nor the judgment below and ap- 
peals only for delay is not a “party aggrieved” 
within the meaning of this section. Stephenson 
v. Watson, 226 N.C. 742, 40 S.E.2d 351 (1946). 
One not a party or privy to the record 

cannot appeal. Siler v. Blake, 20 N.C. 90 
(1838); In re Brownlee, 301 N.C. 532, 272 
S.E.2d 861 (1981); In re Wharton, 54 N.C. App. 
447, 283 S.E.2d 528 (1981), rev’d in part on 
other grounds, 305 N.C. 565, 290 S.E.2d 688 
(1982). 
A legal proceeding must be prosecuted 

by a legal person, whether it be a natural 
person, sui juris, or a group of individuals or 
other entity having the capacity to sue and be 
sued, such as a corporation, partnership, unin- 
corporated association or governmental body or 
agency. In re Coleman, 11 N.C. App. 124, 180 
S.E.2d 439 (1971). 
Where no natural or other legal person 

appears as a party defendant, whether ag- 
grieved or not aggrieved, the appeal must be 
dismissed for failure to comply with this sec- 
tion. State ex rel. Moore v. John Doe, 19 N.C. 
App. 131, 198 S.E.2d 236, cert. denied, 284 N.C. 
121, 199 S.E.2d 663 (1973). 
Class Members Must Prosecute or De- 

fend Class Actions. — Even a class action 
must be prosecuted or defended by one or more 
named members of the class. In re Coleman, 11 

N.C. App. 124, 180 S.E.2d 439 (1971). 
A legal proceeding prosecuted by an ag- 

gregation of anonymous individuals, 
known only to their counsel, is a phenomenon 
unknown to the law of this jurisdiction. In re 
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Coleman, 11 N.C. App. 124, 180 S.E.2d 439 
(1971). 
A party has no right to appeal from a 

judgment entered on his own motion. 
Wachovia Bank & Trust Co. v. Morgan, 9 N.C. 
App. 460, 176 S.E.2d 860 (1970). 
One whose claim to intervene in a suit 

has been rejected by the court cannot 
appeal from the judgment rendered in the suit. 
Phelps v. Long, 31 N.C. 226 (1848); Evans v. 
Governor’s Creek Transp. & Mining Co., 50 
N.C. 332 (1858); Rollins v. Rollins, 76 N.C. 264 
CLE 77)i 
Applicability of Requirement that Ap- 

pellant Be Aggrieved to Administrative 
Proceedings. — The rule that an appeal to the 
appellate division may be prosecuted only at 
the instance of a party or parties aggrieved by 
the judgment of the court or tribunal from 
which the appeal is taken applies with as much 
force to proceedings governed by the statute 
relating to judicial review of decisions of admin- 
istrative agencies as to ordinary civil cases. In 
re Coleman, 11 N.C. App. 124, 180 S.E.2d 439 
(1971). 
As to joinder of parties on appeal from 

joint verdict and judgment, see Hicks v. 
Giliam, 15 N.C. 217 (1833); Smith” v. 
Cunningham, 30 N.C. 460 (1848); Mastin v. 
Porter, 32 N.C. 1 (1848); Kelly v. Muse, 33 N.C. 
182 (1850). 
As to appeal of judgment against one of 

two defendants, see Sharpe v. Jones, 7 N.C. 
306 (1819); Stephens v. Batchelor, 23 N.C. 60 
(1840). 
Aggrieved Party Qualified to Give Oral 

Notice of Appeal. — Where the jury an- 
nounced its verdict in open court, it “rendered 
judgment” according to N.C.R.A.P., Rule 3(a) 
and § 1A-1, Rule 58, and oral notice of appeal 
was a proper procedure. As a party against 
whom the jury rendered the verdict, plaintiff 
was an “aggrieved party” who was entitled by 
law to orally appeal from the judgment; plain- 
tiff’s status as an aggrieved party qualified it to 
give oral notice of appeal, and its nonmovant 
status was irrelevant. Stimpson Hosiery Mills, 
Inc. v. Pam Trading Corp., 98 N.C. App. 5483, 
392 S.E.2d 128 (1990). 
Applied in Canestrino v. Powell, 231 N.C. 

190, 56 S.E.2d 566 (1949); Queen City Coach 
Co. v. Carolina Coach Co., 237 N.C. 697, 76 
S.E.2d 47 (1953); State ex rel. Gold v. Equity 
Gen. Ins. Co., 255 N.C. 145, 120 S.E.2d 452 
(1961); Lucas v. Felder, 261 N.C. 169, 134 
S.E.2d 154 (1964); Martin v. Moss, 261 N.C. 
737, 186 S.E.2d 90 (1964); Days Inn of Am., Inc. 
v. Board of Transp., 24 N.C. App. 636, 211 
S.E.2d 864 (1975); Goodson v. Goodson, 32 N.C. 
App. 76, 231 S.E.2d 178 (1977); Greene v. Town 
of Valdese, 306 N.C. 79, 291 S.E.2d 630 (1982); 
Lone Star Indus., Inc. v. Ready Mixed Concrete 

366 



§1-271 

of Wilmington, Inc., 68 N.C. App. 308, 314 
S.E.2d 302 (1984). 
Quoted in In re Kowalzek, 32 N.C. App. 718, 

233 S.E.2d 655 (1977). 
Stated in Veazey v. City of Durham, 231 N.C. 

357, 57 S.E.2d 377 (1950); Shillington v. 
K-Mart Corp., 102 N.C. App. 187, 402 S.E.2d 
155 (1991). 
Cited in Simmons v. Andrews, 106 N.C. 201, 

106 N.C. 210, 10 S.E. 1052, 10 S.E. 1052 (1890); 
In re Central Bank & Trust Co., 206 N.C. 251, 
173 S.E. 340 (1934); In re Adams, 218 N.C. 379, 
11 S.E.2d 163 (1940); Yancey v. North Carolina 
State Hwy. & Pub. Works Comm’n, 221 N.C. 
185, 19 S.E.2d 489 (1942); State ex rel. Utilities 
Comm’n v. City Coach Co., 234 N.C. 489, 67 
S.E.2d 629 (1951); In re Fitzgerald, 242 N.C. 
732, 89 S.E.2d 462 (1955); Bell v. Smith, 263 
N.C. 814, 140 S.E.2d 542 (1965); Clark v. Clark, 
294 "N.C. *654, °° 243° *S:E.2d°° 129° (1978); 
Rheinberg-Kellerei GMBH v. Vineyard Wine 
Co., 53 N.C. App. 560, 281 S.E.2d 425 (1981); 
Green v. Duke Power Co., 305 N.C. 603, 290 
S.E.2d 593 (1982). 

II. PARTIES HELD ENTITLED TO 
APPEAL. 

A party who prevails at trial may appeal 
from a judgment that is only partly in its 
favor or is less favorable than the party thinks 
it should be. Casado v. Melas Corp., 69 N.C. 
App. 630, 318 S.E.2d 247 (1984). 
Standing of Third-Party Defendant to 

Appeal. — Where third-party defendant not 
only had an opportunity to participate, but, in 
fact, did fully participate in the determination 
of third-party plaintiff’s liability and was 
bound by the judgment in favor of plaintiff 
entered against defendants as_ third-party 
plaintiffs, it was clearly an aggrieved party 
within the meaning of this section; therefore, 
third-party defendant had standing to appeal 
the judgment entered against third-party 
plaintiffs. Barker v. Agee, 326 N.C. 470, 389 
S.E.2d 803 (1990). 
Where, in proceedings by administrator 

to sell lands of the estate to pay debts, the 
judge ordered claimants to file original evi- 
dence of their indebtedness and then referred 
the matter, the proceedings assumed the char- 
acter of a creditor’s bill, in which a creditor 
whose claim has been disallowed may appeal as 
a party aggrieved. Irvin v. Harris, 182 N.C. 647, 
109 S.E. 867 (1921). 
A creditor on rejection of his claim by 

the referee was such a “party aggrieved” as 
had a right of appeal under this section. Irvin v. 
Harris, 182 N.C. 647, 109 S.E. 867 (1921). 
Where defendants were not appealing 

from a nonsuit in their favor, but from a 
judgment upon the verdict which adversely 
affected their interest, they had the right to 
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appeal under this section. Hargett v. Lee, 206 
N.C. 536, 174 S.E. 498 (1934). 
Where judgment for costs was rendered 

in a claim and delivery proceeding against 
a person who was not a party thereto, and 
who did not appear on the record as a party, 
such person could appeal on a special appear- 
ance made for that purpose. Loven v. Parson, 
127 N.C. 301, 37 S.E. 271 (1900). 
Appeal by Justices of County. — Where, 

in a proceeding against the justices of a county, 
in their official capacity as justices of the county 
court, a judgment was rendered against them, 
they could appeal, even though a minority of 
the justices refused to join in the appeal. State 
ex rel. Kelly v. Justices of Moore County, 24 
N.C. 430 (1842). 
When an application to be made a party 

defendant is denied, the applicant is a “party 
aggrieved” for all the purposes of an appeal 
under this section. Rollins v. Rollins, 76 N.C. 
264 (1877). 

Ill. PARTIES HELD NOT 
ENTITLED TO 

APPEAL. 

In a caveat proceeding where the jury 
found against propounders and the trial 
court set aside the verdict as being against 
the weight of the evidence and ordered a new 
trial, the propounders were not the “parties 
aggrieved” by the order setting aside the verdict 
and they could not appeal. In re Will of 
Hargrove, 207 N.C. 280, 176 S.E. 752 (1934). 
Where order was issued that certain 

funds be turned over to plaintiffs, and 
defendants appealed on the ground that plain- 
tiffs were not entitled to the funds, but defen- 
dants had no interest in or claim to the funds, 

defendants were not the parties aggrieved 
within the meaning of this section. Langley v. 
Gore, 242 N.C. 302, 87 S.E.2d 519 (1955). 
A commissioner appointed to make a 

deed was not a “party to the action,” and 
having no personal interest in the subject of it 
could not appeal from an order of the court 
requiring him to correct his deed. Summerlin v. 
Morrisey, 168 N.C. 409, 84 S.E. 689 (1915). 

Parties Whose Only Interest Was Pay- 
ment of Moneys Secured by Trust Deed. — 
In an action to restrain a trustee from selling 
lands under a trust deed until the determina- 
tion of plaintiff’s interest in the premises, par- 
ties whose only interest in the suit was the 
payment of the moneys secured to them by the 
trust deed could not appeal from a judgment 
declaring a parol trust in the equity of redemp- 
tion in favor of plaintiff. Faison v. Hardy, 118 
N.C. 142, 23 S.E. 959 (1896). 
The holder of the legal title as security 

for a debt has no right to demand possession 
or foreclose the instrument until requested to 
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do so by a party secured, and therefore the 
trustee, in the absence of a showing of such 
request, is not the party aggrieved by, and may 
not appeal from, a judgment declaring that 
under former subdivision (5) of § 45-37 (see 
now subsection (b)) the right to possession and 
the right to foreclose were barred. Gregg v. 
Williamson, 246 N.C. 356, 98 S.E.2d 481 (1957). 
Where a trustor’s equity was divested by 

foreclosure of a junior deed of trust on the 
property, he had no rights in the property, and 
he was not a party aggrieved by an order 
dissolving an injunction against foreclosure of 
the senior deed of trust. Gaskins v. Blount 
Fertilizer Co., 260 N.C. 191, 1382 S.E.2d 345 

(1963). 
Where plaintiffs were estopped to assert 

title to land, an order enjoining them from 
cutting timber which they did not own did not 
affect any substantial right of theirs; hence, 
plaintiffs were not parties aggrieved. Coburn v. 
Roanoke Land & Timber Corp., 260 N.C. 178, 
132 S.E.2d 340 (1963). 
Where an action was entitled in the 

name of certain individuals “t/a” a named 
corporation, the corporation could not be the 
party aggrieved by an order striking the names 
of the individuals and the letters “t/a” from the 
captions of the summons and complaint and the 
references to said individuals from the com- 
plaint. Williams v. Denning, 260 N.C. 540, 133 
S.E.2d 148 (1963). 
Receivers of a corporation could not ap- 

peal from a judgment of instructions on the 
grounds that the instructions were, as between 
classes of stockholders, prejudicial to one of 
such classes. Strauss v. Carolina Interstate 
Bldg. & Loan Ass’n, 117 N.C. 308, 23 S.E. 450 
(1895), reaff’d 118 N.C. 556, 24 S.E. 116 (1896). 
Where a proceeding to garnishee funds 

belonging to delinquent taxpayer was dis- 
missed for want of jurisdiction, neither the 
garnishee nor the alleged delinquent taxpayer 
was the “party aggrieved,” within the meaning 
of this section and neither could prosecute an 
appeal. Gill v. McLean, 227 N.C. 201, 41 S.E.2d 
514 (1947). 

In a criminal action involving the pos- 
session of controlled substances, it was 
clear that the governmental agency attempting 
to appeal, the Department of Revenue, was not 
a party to the judgment ordering the forfeiture 
of a sum of money. Therefore, the Department 
had no right to appeal a forfeiture order con- 
tained in the judgment in the underlying crim- 
inal action. State v. Sneed, 112 N.C. App. 361, 
435 S.E.2d 579 (1993). 
Party Not Served with Process. — One 

who is not a party cannot appeal, and the entry 
of a special appearance for one who is not 
served with process, though named as a defen- 
dant, did not authorize counsel so appearing to 
appeal from a default judgment against his 
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client. Houston v. Lumber Co., 136 N.C. 328, 48 
S.E. 738 (1904). 
Third-party Defendant. — In case involv- 

ing assault on retail store employee in shopping © 
mall, court dismissed appeal by third-party 
defendant/retail store as improper because it 
was not a party aggrieved by dismissal of suit 
against security company. Hoisington v. ZT- 
Winston-Salem Assocs., 1383 N.C. App. 485, 516 
S.E.2d 176 (1999), cert. granted sub nom. 
Hoisington v. Smith, 351 N.C. 104, 540 S.E.2d 
361 (1999), cert. dismissed, 351 N.C. 342, 525 
S.E.2d 173 (2000). 
A defendant who asked for no affirma- 

tive relief was not the “party aggrieved” by a 
judgment of nonsuit within the meaning of this 
section and could not appeal. Guy v. Aetna Life 
Ins. Co., 206 N.C. 118, 172 S.E. 885 (1934). 
Where defendant was granted a new 

trial in superior court on two of his excep- 
tions, he could not have the rulings upon his 
other exceptions reviewed unless reversible er- 
ror appeared on plaintiff’s appeal, as defendant 
was not the “party aggrieved” within the mean- 
ing of this section. Starnes v. Tyson, 226 N.C. 
395, 38 S.E.2d 211 (1946). 
Submission of Controversy. — Parties to 

an equity suit, who agreed that the judge 
should find the facts, were precluded from ask- 
ing the appellate court, on appeal, to review the 
finding. Runnion v. Ramsay, 93 N.C. 410 (1885). 
Where trial court entered judgment that 

plaintiff recover nothing of certain defen- 
dants, such defendants could not, upon plain- 
tiff’s appeal from refusal of the court to enter 
judgment on the verdict, appeal from the 
court’s refusal to set aside the verdict for errors 
committed during the trial, since, until a judg- 
ment was entered against them, they were not 
parties aggrieved. Bethea v. Town of Kenly, 261 
N.C. 730, 186 S.E.2d 38 (1964). 
Instruction on Negligence of Codefen- 

dant. — In an action against each of two 
defendants as joint tortfeasors, one defendant 
could not be the party aggrieved by error in the 
court’s instruction to the jury as to the negli- 
gence of the other defendant where they were 
not adversaries inter se. Childers v. Seay, 270 
N.C. 721, 155 S.E.2d 259 (1967). 
Where plaintiff wife sought specific per- 

formance of part of separation agreement 
requiring defendant ex-husband to pay all 
of children’s college costs, and the defen- 
dant asserted the defense that the consent 
judgment modified the terms of the separation 
agreement to require only that the defendant 
assist in the payment of college expenses, and 
the court found that the defendant was not in 
breach of the agreement as he had paid daugh- 
ter’s tuition, room and board so that the plain- 
tiff was not entitled to the relief requested, the 
defendant had no right to appeal based on the 
trial court’s additional conclusion that the con- 
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sent order was without force and effect as to the 
terms regarding education contained in the 
separation agreement, as such conclusions 
would not be binding on any court in any future 
litigation concerning the separation agreement, 
and the defendant therefore was not an “ag- 
grieved party” within the meaning of this sec- 
tion. Lennon v. Wahler, 84 N.C. App. 141, 351 
S.E.2d 843 (1987). 

Plaintiff, defendant’s ex-husband, was 
not directly or injuriously affected by or- 
der appointing a guardian ad litem for 
defendant; his argument that future settle- 
ments or orders might later be disavowed by 
defendant on grounds that the appointment 
procedure was irregular was speculative and 
alleged at best a possible indirect injury to 
plaintiff’s purported rights. Thus, because he 
was not an aggrieved party, plaintiff had no 
standing to challenge on appeal the order en- 
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tered by the trial court. Culton v. Culton, 327 
N.C. 624, 398 S.E.2d 323 (1990). 

Reduction Pursuant to § 97-10.2. — 
Plaintiff was not a “party aggrieved” by judg- 
ment entered in superior court reducing her 
ultimate recovery to the difference between 
jury award and workers’ compensation award 
pursuant to § 97-10.2 so as to permit her 
appeal from such recovery. Absher v. Vannoy- 
Lankford Plumbing Co., 78 N.C. App. 620, 337 
S.E.2d 877 (1985), cert. denied, 316 N.C. 730, 
345 S.H.2d 385 (1986). 

Attorney Appealing Fees Awarded to 
Her Client. — An attorney was not a party to 
an action brought on behalf of her client and 
therefore could not appeal on her own behalf 
the amount of attorney fees awarded her client. 
Seely v. Seely, 102 N.C. App. 572, 402 S.E.2d 
870 (1991). 

§§ 1-272 through 1-276: Repealed by Session Laws 1999-216, s. 2, 
effective January 1, 2000. 

Cross References. — As to appeals and 
transfers from the clerk of superior court to the 
trial courts, see § 1-301.1 et seq. 

Editor’s Note. — Session Laws 1999-216, s. 

23, makes the repeal effective January 1, 2000, 
and applicable to all orders or judgments sub- 
ject to the act that are entered on or after that 
date. 

§ 1-277. Appeal from superior or district court judge. 

(a) An appeal may be taken from every judicial order or determination of a 
judge of a superior or district court, upon or involving a matter of law or legal 
inference, whether made in or out of session, which affects a substantial right 
claimed in any action or proceeding; or which in effect determines the action, 
and prevents a judgment from which an appeal might be taken; or discontinues 
the action, or grants or refuses a new trial. 

(b) Any interested party shall have the right of immediate appeal from an 
adverse ruling as to the jurisdiction of the court over the person or property of 
the defendant or such party may preserve his exception for determination upon 
any subsequent appeal in the cause. (1818, c. 962, s. 4, P.R.; C.C.P, s. 299; 
Code, s. 548; Rev., s. 587; C.S., s. 638; 1967, c. 954, s. 3; 1971, c. 268, s. 10.) 

Cross References. — As to appellate juris- 
diction of the Supreme Court and Court of 
Appeals, see N.C. Const., Art. IV, § 12. As to 
who may appeal, see § 1-271. As to appealabil- 
ity of judgment as to one or more but fewer than 
all claims or parties, see § 1A-1, Rule 54(b). As 
to costs on appeal, see § 6-23 et seq. As to the 
jurisdiction of the Supreme Court and the 
Court of Appeals, and as to appeals of right and 
discretionary review, see Article 5 of Chapter 
7A, § 7A-25 et seq. As to appeals in criminal 
cases, see Subchapter XIV of Chapter 15A, 
§ 15A-1401 et seq. For the North Carolina 

Rules of Appellate Procedure, see the Anno- 
tated Rules of North Carolina. 

Legal Periodicals. — For survey of 1977 

law on civil procedure, see 56 N.C.L. Rev. 874 
(1978). 

For survey of 1978 law on civil procedure, see 
57 N.C.L. Rev. 891 (1979). 

For survey of 1979 law on civil procedure, see 
58 N.C.L. Rev. 1261 (1980). 

For survey of 1980 law on civil procedure, see 
59 N.C.L. Rev. 1062.(1981). 

For survey of 1981 law on civil procedure, see 
60 N.C.L. Rev. 1214 (1982). 

For survey of 1982 law on Civil Procedure, 
see 61 N.C.L. Rev. 991 (1988). 

For 1984 survey, “Double Jeopardy and Sub- 
stantial Rights in North Carolina Appeals,” see 
63 N.C.L. Rev. 1061 (1985). 

For article, “The Substantial Right Doctrine 
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and Interlocutory Appeals,” see 17 Campbell L. 
Rev. 71 (1995). 
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CASE NOTES 

I. In General. 
II. From What Decisions, etc., Appeal Lies. 

A. In General. 
B. Interlocutory Orders. 

1. In General. 
2. Substantial Right. 

. Grant or Denial of New Trial. 

. Jurisdiction. 

. Injunctions. 

. Costs. 
III. Scope of Review. 
IV. Presumptions and Burden of Proof. 
V. Illustrative Cases. 

A. Appellant Held Entitled to Appeal. 
1. In General. 
2. Domestic Relations. 
3. Summary Judgment. 

B. Appellant Not Entitled to Appeal. 
1. In General. 
2. Pleading. 
3. Summary Judgment. 
4. Denial of Motion to Dismiss. 

mmEoaQ 

I. IN GENERAL. 

Purpose of Section. — The reason for this 
section, along with § 7A-27 and § 1A-1, Rule 
54 is to prevent fragmentary, premature and 
unnecessary appeals by permitting the trial 
divisions to have done with a case fully and 
finally before it is presented to the appellate 
division. Blue Ridge Sportcycle Co. v. 
Schroader, 53 N.C. App. 354, 280 S.E.2d 799 
(1981). 

As to the reason for this section, see also 
Pruitt v. Williams, 288 N.C. 368, 218 S.E.2d 348 
(1975). 

This section and § 7A-27 prevent fragmen- 
tary, premature and unnecessary appeals by 
permitting the trial divisions to have done with 
a case fully and finally before it is presented to 
the appellate division. Blackwelder v. State 
Dep’t of Human Resources, 60 N.C. App. 331, 
299 S.E.2d 777 (1983). 

The reason for the rules embodied in subsec- 
tion (a) of this section and § 7A-27(d)(1) is to 

prevent fragmentary, premature and unneces- 

sary appeals by permitting the trial divisions to 
have done with a case fully and finally before it 
is presented to the appellate division. Appellate 
procedure is designed to eliminate the unnec- 
essary delay and expense of repeated fragmen- 
tary appeals, and to present the whole case for 
determination in a single appeal from the final 
judgment. McKinney v. Royal Globe Ins. Co., 64 
N.C. App. 370, 307 S.E.2d 390 (1983). 

This section and § 7A-27, taken together, 

provide that no appeal lies to an appellate court 
from an interlocutory order unless such order 
deprives the appellant of a substantial right 
which he would lose if the order is not reviewed 
before final judgment. State v. Jones, 67 N.C. 
App. 413, 313 S.E.2d 264 (1984). 

This section was not repealed or nulli- 
fied by enactment of Chapter 1A of the 
General Statutes, prescribing the presently ef- 
fective Rules of Civil Procedure. Wachovia Re- 
alty Invs. v. Housing, Inc., 292 N.C. 93, 232 
S.E.2d 667 (1977). 
Federal Requirements Distinguished. — 

The statutes setting forth the appeals process 
do not include the same jurisdictional “finality” 
requirement as does the federal statute. 
Goldston v. AMC, 326 N.C. 728, 392 S.E.2d 735 
(1990). 
The right to appeal is available through 

two channels. Section 1A-1, Rule 54(b) allows 
appeal if there has been a final judgment as to 
all of the claims and parties, or if the specific 
action of the trial court from which appeal is 
taken is final and the trial judge expressly 
determines that there is no just reason for 
delaying the appeal. The second channel to an 
appeal is by way of this section or § 7A-27; an 
appeal will be permitted under these statutes if 
a substantial right would be affected by not 
allowing appeal before final judgment. Brown v. 
Brown, 77 N.C. App. 206, 334 S.E.2d 506 
(1985), cert. denied, 315 N.C. 389, 338 S.E.2d 
878 (1986). 
An interlocutory order can be immediately 
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appealed under § 1A-1-54(b) if the order is 
final as to some but not all of the claims and the 
trial court certifies that there is no just reason 
to delay the appeal, or an interlocutory order 
can be appealed under this subsection and 
§ 7A-27(d)(1) if the trial court’s decision de- 

prives the appellant of a substantial right 
which would be lost absent immediate review. 
First Atl. Mgt. Corp. v. Dunlea Realty Co., 131 
N.C. App. 242, 507 S.E.2d 56 (1998). 
Right of Appeal Not Restricted by § 1A- 

1, Rule 54(b) Requirements. — The General 
Assembly did not restrict the right of appeal 
provided by this section and § 7A-27(d) by 
engrafting the requirements of § 1A-1, Rule 54 
upon them. Oestreicher v. American Nat’] 
Stores, Inc., 290 N.C. 118, 225 S.E.2d 797 
(1976). 

This section is not such an express au- 
thorization of review of a final judgment 
upon multiple claims or involving multiple par- 
ties as is referred to in the second sentence of 
§ 1A-1, Rule 54(b). Arnold v. Howard, 24 N.C. 
App. 255, 210 S.E.2d 492 (1974). 
As to the appeal certification procedure 

under § 1A-1, Rule 54(b), see Equitable Leas- 
ing Corp. v. Myers, 46 N.C. App. 162, 265 
S.E.2d 240, appeal dismissed, 301 N.C. 92, 273 
S.E.2d 298 (1980). 
Extent to Which Certification Procedure 

of § 1A-1, Rule 54(b) May Be Bypassed. — 
To the extent that judgments as to one or more 
but fewer,.than all parties are determined by 
the appellate courts of this State to affect a 
“substantial right” of one of the litigants under 
this section and § 7A-27(d), the procedure for 
trial court certification of such judgments as 
appealable established in § 1A-1, Rule 54(b) is 
bypassed and the appellate court is substituted 
as the true dispatcher of appeals. Equitable 
Leasing Corp. v. Myers, 46 N.C. App. 162, 265 
S.E.2d 240, appeal dismissed, 301 N.C. 92, 273 
S.E.2d 298 (1980). See also, Jones v. Clark, 36 
N.C. App. 327, 244 S.E.2d 183 (1978); Bernick 
v. Jurden, 306 N.C. 435, 293 S.E.2d 405 (1982). 

Actions by the trial court, if not final or if 
final but not properly certified by the trial judge 
pursuant to§ 1A-1, Rule 54(b), are nonetheless 
immediately appealable if denial of an immedi- 
ate appeal would affect a substantial right and 
work an injury to the appellant. Harris v. 
DePencier, 52 N.C. App. 161, 278 S.E.2d 759 
(1981). 
No Appeal from Interlocutory Order in 

Criminal Proceeding Absent Statutory 
Provision. — In light of the legislature’s en- 
actment of § 15A-1444(d) and the decision in 

State v. Henry 318 N.C. 408, 348 S.E.2d 593 
(1986), this section, the statutory basis for the 
holding in State v. Childs, 265 N.C. 575, 144 
S.E.2d 653 (1965) (per curiam) and dictum in 
State v. Bryant, 280 N.C. 407, 185 S.E.2d 854 
(1972) is no longer relevant to the appeal of 
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interlocutory orders in criminal proceedings; 
accordingly, the court of appeals declined to 
follow State v. Jones, 67 N.C. App. 413, 313 

S.E.2d 264 (1984); State v. Montalbano, 73 N.C. 
App. 259, 326 S.E.2d 634, disc. rev. denied, 313 
N.C. 608, 332 S.E.2d 182 (1985); and State v. 
Major, 84 N.C. App. 421, 352 S.E.2d 862 (1987) 
insofar as they might allow interlocutory ap- 
peals in criminal proceedings based on Childs, 
Bryant, or this section. State v. Joseph, 92 N.C. 
App. 203, 374 S.E.2d 132 (1988), cert. denied, 
324 N.C. 115, 377 S.E.2d 241 (1989). 
Purpose of Appeal. — The purpose of an 

appeal is to submit to the decision of a superior 
court a cause which has been tried in an infe- 
rior tribunal. Its object is to review the whole 
case and secure a just judgment upon the 
merits. Rush v. Halcyon Steamboat Co., 67 N.C. 
47 (1872), modified on rehearing, 68 N.C. 72 
(1873). 
Remedy for Legal Errors Is Appeal. — 

Where an adjudication is based on the errone- 
ous application of legal principles, the proper 
remedy to correct the error is by a proceeding in 
appeal. Stafford v. Gallops, 123 N.C. 19, 31S.E. 
265 (1898); McLeod v. Graham, 132 N.C. 4738, 
43 S.E. 935 (1903); Rawls v. Mayo, 163 N.C. 
177, 79 S.E. 298 (1918). 
And Not Application to Another Supe- 

rior Court Judge. — The proper method for 
obtaining relief from legal errors is by appeal 
under this section and not by application to 
another superior court. In such cases, a judg- 
ment entered by one judge of the superior court 
may not be modified, reversed or set aside by 
another superior court judge. Nowell v. Neal, 
249 N.C. 516, 107 S.E.2d 107 (1959); North 
Carolina State Hwy. Comm’n v. Nuckles, 271 
N.C. 1, 155 S.E.2d 772 (1967). 
Record Must Show Jurisdiction. — As 

appellate jurisdiction is derived from that pre- 
viously acquired in the court from which the 
cause is removed, the record must show the 
possession of that jurisdiction, and that the 
cause was then properly constituted. Gordon v. 
Sanderson, 83 N.C. 1 (1880). 
Jurisdiction of an appeal cannot be 

given by consent of the parties. Rodman v. 
Davis, 53 N.C. 134 (1860); J.R. Cary Co. v. 
Allegood, 121 N.C. 54, 28 S.E. 61 (1897). 
An attempted appeal from a non- 

appealable order is a nullity and does not 
deprive the tribunal from which the appeal is 
taken of jurisdiction. Harris v. Harris, 58 N.C. 
App. 175, 292 S.E.2d 775 (1982), rev’d on other 
grounds, 307 N.C. 684, 300 S.E.2d 369 (1983). 
Appeals lie from the superior court to 

the appellate court as a matter of right 
rather than as a matter of grace. Harrell v. 
Harrell, 253 N.C. 758, 117 S.E.2d 728 (1961). 
But Right of Appeal Depends on Compli- 

ance with Rules and Statutes. — An appeal 
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is not a matter of absolute right; rather, appel- 
lant must comply with the statutes and rules of 
court as to the time and manner of taking and 
perfecting it. Caudle v. Morris, 158 N.C. 594, 74 
S.E. 98 (1912); Byrd v. Southerland, 186 N.C. 

384, 119 S.E. 2 (1928). 
An appellant’s right of appeal is dependent 

upon his observance of the rules regulating 
appeals. Lindsey v. Supreme Lodge of Knights 
of Honor, 172 N.C. 818, 90 S.E. 1013 (1916); 
Kerr v. Drake, 182 N.C. 764, 108 S.E. 393 
(1921). 
Dismissal for Failure to Comply. — Nei- 

ther the parties in litigation nor their attorneys 
have authority, by agreement among them- 
selves, to disregard the rules regulating ap- 
peals, and where the appellant has failed to 
comply with these rules the appeal will be 
dismissed. Rose v. Rocky Mount, 184 N.C. 609, 
113 S.E. 506 (1922). 
“Substantial Right.” — In deciding what 

constitutes a substantial right, it is usually 
necessary to resolve the question in each case 
by considering the particular facts of that case 
and the procedural context in which the order 
from which appeal is sought was entered. 
Patterson v. DAC Corp., 66 N.C. App. 110, 310 
S.E.2d 783 (1984). 
Examples of when a substantial right is af- 

fected include cases where there is a possibility 
of a second trial on the same issues and where 
there is a possibility of inconsistent verdicts. 
Patterson v. DAC Corp., 66 N.C. App. 110, 310 
S.H.2d 783 (1984). 
An appeal must be prosecuted by the 

aggrieved real party in interest. Carawan v. 
Tate, 304 N.C. 696, 286 S.E.2d 99 (1982). 
Where a party is not aggrieved, his ap- 

peal will be dismissed. Gaskins v. Blount 
Fertilizer Co., 260 N.C. 191, 132 S.E.2d 345 
(1963). 
A party not appealing or assigning any 

errors is not in position to complain of a 
ruling. Hannah v. Hyatt, 170 N.C. 634, 87 S.E. 
517 (1916). 
No Right to Object to Order in Further- 

ance of Own Demand — In General. — A 
party has no right of appeal from an order 
which does not affect a substantial right 
claimed in the action and which is in further- 
ance of his own demand. Leak v. Covington, 87 
N.C. 501 (1882); Hocutt v. Wilmington & 
W.R.R., 124 N.C. 214, 32 S.E. 681 (1899). 
Same — Joinder of Party. — A defendant 

cannot ask that a party be brought in and then 
object because he is an improper party. 
Armfield Co. v. Saleeby, 178 N.C. 298, 100 S.E. 
611 (1919). 
Same — Instructions. — A party to an 

action cannot except to an instruction which 
was given by the trial court at his request. Bell 
v. Harrison, 179 N.C. 190, 102 S.E. 200 (1920); 
Washington Horse Exch. Co. v. Bonner, 180 
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N.C. 20, 103 S.E. 907 (1920). 
Evidence Elicited by Own Cross-Exami- 

nation. — The defendant cannot object on 
appeal to evidence to the same effect as that 
elicited by his cross-examination of the witness. 
Jenkins v. Long, 170 N.C. 269, 87 S.E. 47 
(1915). 
No appeal lies from a consent judgment. 

Union Bank v. Commissioners of Oxford, 119 
N.C. 214, 25 S.E. 966 (1896); Overman v. 
Lanier, 156°N.C.°537,°72 S.E4 575 (1911); 
Hartsoe v. Southern Ry., 161 N.C. 215, 76 S.E. 
684 (1912). 
No Right to Appeal from Favorable 

Judgment. — A plaintiff has no right to appeal 
or bring error from a judgment in his own favor, 
particularly if he is not injured by it. Doe v. 
South, 32 N.C. 237 (1849); Hoke v. Carter, 34 
N.C. 327 (1851). 

If a judgment is only partly in favor of a 
party, or is less favorable than he thinks it 
should be, he may appeal to correct the judg- 
ment or to obtain a more favorable verdict and 
judgment on a new trial; but where the judg- 
ment is entirely in his favor, so that he does not 
desire a new trial, his appeal must be dis- 
missed. McCullock v. North Carolina R.R., 146 
N.C. 316, 59 S.E. 882 (1907). 
Nor from Errors Favorable to Party 

Complaining. — A party cannot complain of 
error in his favor. Shaw v. North Carolina Pub. 
Serv. Corp., 168 N.C. 611, 84 S.E. 1010 (1915); 
Gaston Farmers Whse. Co. v. American Agr. 
Chem. Co., 176 N.C. 509, 97 S.E. 472 (1918); 
Nance v. King, 178 N.C. 574, 101 S.E. 212 
(1919). 
A ruling in appellant’s favor is not 

reviewable, where appellee does not complain 
of it. Hendon v. North Carolina R.R., 127 N.C. 
110, 37 S.E. 155 (1900); Miller v. Curl, 162 N.C. 
1,77. S:E. 952°(1918). 
A party cannot complain of charges favorable 

to himself. Lupton v. Southern Express Co., 169 
N.C. 671, 86 S.E. 614 (1915); Borden v. Carolina 
Power & Light Co., 174 N.C. 72, 93 S.E. 442 
(1917); Belk v. Belk, 175 N.C. 69, 94 S.E. 726 
(1917). 

Plaintiff cannot complain of technical 
error where he could not recover in any 
event. Wilcox v. McLeod, 182 N.C. 637, 109 
S.E. 875 (1921); Rankin v. Oates, 183 N.C. 517, 
112 S.E. 32 (1922). 
Where the jury’s answer to one issue was a 

complete bar to plaintiff’s right of action, and 
no error was alleged in the determination of 
that issue, it was unnecessary to consider ex- 
ceptions relating to other issues. Lamm v. 
Holloman, 176 N.C. 686, 97 S.E. 161 (1918). 
Duty to Dismiss Appeal. — It is the duty of 

an appellate court to dismiss an appeal if there 
is no right to appeal. Pasour v. Pierce, 46 N.C. 
App. 636, 265 S.E.2d 652 (1980). 
Where an appealing party has no right to 
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appeal, an appellate court should on its own 
motion dismiss the appeal even though the 
question of appealability has not been raised by 
the parties themselves. Metcalf v. Palmer, 46 
N.C. App. 622, 265 S.E.2d 484 (1980). 
Dismissal of Frivolous or Dilatory Ap- 

peal. — Where it appears upon record that no 
serious assignment of error is made and that 
appeal is frivolous and taken solely for delay, 
appeal will be dismissed. Blount v. Jones, 175 
N.C. 708, 95 S.E. 541 (1918); Barnes v. Saleeby, 
177 N.C. 256, 98 S.E. 708 (1919). 
An appeal by defendant from an order deny- 

ing a change of venue made at a term subse- 
quent to denial of a motion for change of venue 
on another ground would be dismissed as made 
for delay. Ludwick v. Uwarra Mining Co., 171 
N.C. 60, 87 S.E. 949 (1916). 
Separate Appeals in Related Causes. — 

Where causes of action which could not be 
merged were tried together merely for conve- 
nience, and were not united or consolidated by 
order of the court into one action, there should 
be separate appeals. Williams v. Carolina & 
W.R.R., 144 N.C. 498, 57 S.E. 216 (1907). 
A party who loses on appeal cannot re- 

view such decision by a second appeal, but 
the only way is by petition to rehear. Carter v. 
White, 134 N.C. 466, 46 S.E. 983 (1904); Hol- 
land v. Railroad, 143 N.C. 435, 55 S.E. 835 
(1906). 
Causes Coming Before a Judge Are in 

the Bosom of the Court During Term Time 
(Session). So long as his orders, judgments 
and rulings do not fall within the classifications 
set out in this section, no appeal therefrom will 
lie. Hollingsworth GMC Trucks, Inc. v. Smith, 
249 N.C. 764, 107 S.E.2d 746 (1959). 
Applied in Goldston v. Wright, 257 N.C. 279, 

125 S.E.2d 462 (1962); Pearsall v. Duke Power 
Co., 258 N.C. 639, 129 S.E.2d 217 (1963); Rouse 
v. Snead, 269 N.C. 623, 153 S.E.2d 1 (1967); 
Decker v. Coleman, 6 N.C. App. 102, 169 S.E.2d 
487 (1969); Patrick v. Hurdle, 16 N.C. App. 28, 
190 S.E.2d 871 (1972); In re Northwestern 
Bonding Co., 16 N.C. App. 272, 192 S.E.2d 33 
(1972); Sides v. Cabarrus Mem. Hosp., 22 N.C. 
App. 117, 205 S.E.2d 784 (1974); Wachovia 
Bank & Trust Co. v. Smith, 24 N.C. App. 133, 
210 S.E.2d 212 (1974); Sides v. Cabarrus Mem. 
Hosp., 287 N.C. 14, 213 S.E.2d 297 (1975); 
State Farm Mut. Auto. Ins. Co. v. Ingram, 288 
N.C. 381, 218 S.E.2d 364 (1975); Harrington 
Mfg. Co. v. Powell Mfg. Co., 26 N.C. App. 414, 
216 S.E.2d 379 (1975); Van Buren v. Glasco, 27 
N.C. App. 1, 217 S.E.2d 579 (1975); Willis v. 
Duke Power Co., 291 N.C. 19, 229 S.E.2d 191 
(1976); Bridges v. Bridges, 29 N.C. App. 209, 
223 S.E.2d 845 (1976); In re Metric Construc- 
tors, Inc., 31 N.C. App. 88, 228 S.E.2d 533 
(1976); Lundy Packing Co. v. Amalgamated 
Meat Cutters, 31 N.C. App. 595, 230 S.E.2d 181 
(1976); Lineberry v. Wilson, 36 N.C. App. 649, 
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244 $.E.2d 702 (1978); Smith v. American Ra- 
diator & Std. San. Corp., 38 N.C. App. 457, 248 
S.EH.2d 462 (1978); Whalehead Properties v. 
Coastland Corp., 299 N.C. 270, 261 S.E.2d 899 
(1980); Phoenix Am. Corp. v. Brissey, 46 N.C. 
App. 527, 265 S.E.2d 476 (1980); Lowder v. All 
Star Mills, Inc., 301 N.C. 561, 273 S.E.2d 247 
(1981); Newbold v. Globe Life Ins. Co., 50 N.C. 
App. 628, 274 S.E.2d 905 (1981); Boyce v. 
Boyce, 51 N.C. App. 422, 276 S.E.2d 494 (1981); 
Briggs v. Mid-State Oil Co., 53 N.C. App. 2038, 
280 S.E.2d 501 (1981); Green v. Duke Power 
Co., 305 N.C. 603, 290 S.E.2d 593 (1982); Amer- 
ican Motors Sales Corp. v. Peters, 58 N.C. App. 
684, 294 $.H.2d 764 (1982); Peloquin Assocs. v. 
Polcaro, 61 N.C. App. 345, 300 S.E.2d 477 
(1983); Berger v. Berger, 67 N.C. App. 591, 313 
S.E.2d 825 (1984); Perry v. Aycock, 68 N.C. App. 
705, 315 S.E.2d 791 (1984); Jenkins v. Wheeler, 
69 N.C. App. 140, 316 S.E.2d 354 (1984); In re 
Watson, 70 N.C. App. 120, 318 S.E.2d 544 
(1984); Azzolino v. Dingfelder, 71 N.C. App. 289, 
322 S.E.2d 567 (1984); Johnson v. Brown, 71 
N.C. App. 660, 323 S.E.2d 389 (1984); Case v. 
Case, 73 N.C. App. 76, 325 S.E.2d 661 (1985); 
Abner Corp. v. City Roofing & Sheetmetal Co., 
73 N.C. App. 470, 326 S.E.2d 632 (1985); 
Rivenbark v. Southmark Corp., 77 N.C. App. 
225, 334 S.E.2d 451 (1985); Soares v. Soares, 86 
N.C. App. 369, 357 S.E.2d 418 (1987); Kirkman 
v. Wilson, 86 N.C. App. 561, 358 S.E.2d 550 
(1987); Automotive Restyling Concepts, Inc. v. 
Central Serv. Lincoln Mercury, Inc., 87 N.C. 
App. 173, 360 S.E.2d 141 (1987); Langley v. RJ. 
Reynolds Tobacco Co., 92 N.C. App. 327, 374 
S.E.2d 443 (1988); Hooper v. C.M. Steel, Inc., 94 
N.C. App. 567, 380 S.E.2d 593 (1989); Howard 
v. Parker, 95 N.C. App. 361, 382 S.E.2d 808 
(1989); Vinson y. Wallace, 96 N.C. App. 372, 385 
S.E.2d 810 (1989); Looney v. Wilson, 97 N.C. 
App. 304, 388 S.E.2d 142 (1990); Stallings v. 
Hahn, 99 N.C. App. 2138, 392 S.E.2d 632 (1990); 
Combustion Sys. Sales v. Hatfield Heating & 
Air Conditioning Co., 102 N.C. App. 751, 403 
S.E.2d 600 (1991); Kimzay Winston-Salem, Inc. 
v. Jester, 103 N.C. App. 77, 404 S.E.2d 176 
(1991); Greer v. Parsons, 103 N.C. App. 463, 405 
S.E.2d 921 (1991); North Carolina DOT v. Dav- 
enport, 108 N.C. App. 178, 423 S.E.2d 327 
(1992); Slade v. Vernon, 110 N.C. App. 422, 429 
S.E.2d 744 (1993); Dillard v. USAir, Inc., 114 
N.C. App. 791, 443 S.E.2d 80 (1994); Bowden v. 
Latta, 337 N.C. 794, 448 S.E.2d 5038 (1994); 
Godwin v. Walls, 118 N.C: App. 341, 455 S.E.2d 
473 (1995); Crossman v. Moore, 341 N.C. 185, 
459 §.E.2d 715 (1995); Kath v. H.D.A. Enter- 
tainment, Inc., 120 N.C. App. 264, 461 S.E.2d 
778 (1995); In re Browning, 124 N.C. App. 190, 
476 S.E.2d 465 (1996); United Servs. Auto. 
Ass’n v. Simpson, 126 N.C. App. 393, 485 S.E.2d 
337 (1997); Barrett v. Hyldburg, 127 N.C. App. 
95, 487 S.E.2d 803 (1997); Lang v. Lang, 132 
N.C. App. 580, 512 S.E.2d 788 (1999); Concrete 
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Mach. Co. v. City of Hickory, 134 N.C. App. 91, 
517 S.E.2d 155 (1999); Eastover Ridge, L.L.C. v. 

Metric Constructors, Inc., 189 N.C. App. 360, 

533 S.E.2d 827 (2000), cert. denied, 353 N.C. 
262, 546 S.E.2d 93 (2000); Cooper v. Shealy, 140 
N.C. App. 729, 537 S.E.2d 854 (2000); Stewart 
v. Stewart, 141 N.C. App. 236, 541 S.E.2d 209 
(2000); Data Gen. Corp. v. County of Durham, 
143 N.C. App. 97, 545 S.E.2d 243 (2001); 
Sherlock v. Sherlock, 143 N.C. App. 300, 545 
S.E.2d 757 (2001); Moore v. North Carolina 
Coop. Extension Serv., — N.C. App. —, 552 
S.E.2d 662, 2001 N.C. App. LEXIS 796 (2001). 
Quoted in Waldron Buick Co. v. GMC, 251 

N.C. 201, 110 S.E.2d 870 (1959); State ex rel. 
Gold v. Equity Gen. Ins. Co., 255 N.C. 145, 120 
S.E.2d 452 (1961); North Carolina State Bar v. 
DuMont, 298 N.C. 564, 259 S.E.2d 280 (1979); 
Plummer y. Kearney, 108 N.C. App. 310, 423 
S.E.2d 526 (1992). 

Stated in Veazey v. City of Durham, 231 N.C. 
354, 57 S.E.2d 375 (1950); City of Raleigh v. 
Edwards, 234 N.C. 528, 67 S.E.2d 669 (1951); 
Smith v. Pacific Intermountain Express Co., 34 
N.C. App. 694, 239 S.E.2d 614 (1977); Bacon v. 
Leatherwood, 52 N.C. App. 587, 279 S.E.2d 86 
(1981); Journeys Int'l, Inc. v. Corbett, 53 N.C. 
App. 124, 280 S.E.2d 5 (1981); Sanders v. 
George A. Yancey Trucking Co., 62 N.C. App. 
602, 303 S.E.2d 600 (1983); Salvation Army v. 
Welfare, 63 N.C. App. 156, 303 S.E.2d 658 
(1983); Hall v. Hall, 65 N.C. App. 797, 310 
S.E.2d 378 (1984); Bennish v. North Carolina 
Dance Theater, Inc., 108 N.C. App. 42, 422 

S.E.2d 335 (1992); Kaplan v. Prolife Action 
League, 111 N.C. App. 1, 481 S.E.2d 828 (1993); 
Thrift v. Food Lion, Inc., 111 N.C. App. 758, 433 
S.E.2d 481 (1993); Milner Airco, Inc. v. Morris, 
111 N.C. App. 866, 433 S.E.2d 811 (1993). 
Cited in Love v. Johnston, 34 N.C. 367 

(1851); Patton v. Porter, 48 N.C. 539 (1856); 
Graham v. Skinner, 57 N.C. 94 (1858); 
McLenan v. Chisholm, 64 N.C. 323 (1870); Rush 
v. Halcyon Steamboat Co., 67 N.C. 47 (1872); 
Clegg v. New York White Soap Stone Co., 67 
N.C. 302 (1872); Gray v. Gaither, 71 N.C. 55 
(1874); Blake v. Askew, 76 N.C. 325 (1877); 
Wilson v. Seagle, 84 N.C. 110 (1881); Arrington 
v. Arrington, 91 N.C. 301 (1884); Scroggs v. 
Stevenson, 100 N.C. 354, 6 S.E. 11 (1888); 
Pritchard v. Baxter, 108 N.C. 129, 12 S.E. 906 
(1891); Alexander v. Alexander, 120 N.C. 472, 
27 S.E. 121 (1897); Jones v. Sugg, 136 N.C. 143, 
48 S.E. 575 (1904); Rogerson v. Lumber Co., 136 
N.C. 266, 48 S.E. 647 (1904); Bernard v. 
Shemwell, 139 N.C. 446, 52 S.E. 64 (1905); 
Johnson v. Railroad Co., 140 N.C. 574, 53 S.E. 
362 (1906); Gray v. James, 147 N.C. 139, 60 
S.E. 906 (1908); Thompson y. Seaboard Air Line 
Ry., 147 N.C. 412, 61 S.E. 286 (1908); Rice v. 
McAdams, 149 N.C. 29, 62 S.E. 774 (1908); 
Billings v. The Charlotte Observer, 150 N.C. 
540, 648.E. 435 (1909); Worth v. Knickerbocker 
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Trust Co., 152 N.C. 242, 67 S.E. 590 (1910); 
Kerr v. Hicks, 154 N.C. 265, 70 S.E. 468 (1911); 
H.L. Beck & Co. v. Bank of Thomasville, 157 

N.C. 105, 72 S.E. 632 (1911); Morse v. Freeman, 
157 N.C. 385, 72 S.E. 1056 (1911); Gill v. Board 
of Comm'rs, 160 N.C. 176,76 S.E. 203 (1912); 
Kistler v. Southern Ry., 164 N.C. 365, 79 S.E. 
676 (1914); Fourth Nat'l] Bank v. Wilson, 168 
N.C. 557, 84 S.E. 866 (1915); Gambier v. 
Kimball, 168 N.C. 642, 85 S.E. 3 (1915); In re 
Will of Rawlings, 170 N.C. 58, 86 S.E. 794 
(1915); In re Will of Staub, 172 N.C. 138, 90 
S.E. 119 (1916); Grove v. Baker, 174 N.C. 745, 
94 S.E. 528 (1917); Taylor v. City of Greensboro, 
175.N.C. 423, 95 S.E. 771 (1918); Raulf. v. 
Elizabeth City Light & Power Co., 176 N.C. 
691, 97 S.E. 236 (1918); Pegram v. Canton, 179 
N.C. 700, 103 S.E. 371 (1920); Shepherd v. 
Shepherd, 180 N.C. 494, 105 S.E. 4 (1920); 
Corporation Comm’n v. Farmers Bank & Trust 
Co., 183 N.C. 170, 110 S.E. 839 (1922); Daven- 
port v. Board of Educ., 183 N.C. 570, 112 S.E. 
246 (1922); Beard v. Sovereign Lodge of 
Woodmen of World, 184 N.C. 154, 113 S.E. 661 
(1922); Garland v. Linville Imp. Co., 184 N.C. 
551, 115 S.E. 164 (1922); United States v. 
Ovens, 13 F.2d 376 (4th Cir. 1926); Robinson v. 
J.B. Ivey & Co., 193 N.C. 805, 188 S.E. 173 
(1927); State v. Williams, 209 N.C. 57, 182 S.E. 
711 (1935); In re Estate of Suskin, 214 N.C. 
219, 198 S.E. 661 (1938); Sanderson v. Aetna 
Life Ins. Co., 218 N.C. 270, 10 S.E.2d 802 
(1940); Childers v. Powell, 243 N.C. 711, 92 
S.E.2d 65 (1956); Harrill v. Taylor, 247 N.C. 
748, 102 S.E.2d 223 (1958); Coburn v. Roanoke 
Land & Timber Corp., 260 N.C. 173, 132 S.E.2d 
340 (1963); Bell v. Smith, 263 N.C. 814, 140 
S.E.2d 542 (1965); State Hwy. Comm’n v. Ra- 
leigh Farmers Mkt., Inc., 264 N.C. 139, 141 
S.E.2d 10 (1965); North Carolina State Hwy. 
Comm’n v. Nuckles, 271 N.C. 1, 155 S.E.2d 772 
(1967); Hagins v. Aero Mayflower Transit Co., 1 
N.C. App. 51, 159 S.E.2d 592 (1968); GMAC v. 
Feder, 12 N.C. App. 696, 184 S.E.2d 383 (1971); 
George W. Shipp Travel Agency, Inc. v. Dunn, 20 
N.C. App. 706, 202 S.E.2d 812 (1974); Sink v. 
Easter, 288 N.C. 183, 217 S.E.2d 532 (1975), 
Digsby v. Gregory, 35 N.C. App. 59, 240 S.E.2d 
491 (1978); Hudspeth v. Bunzey, 35 N.C. App. 
231, 241 S.E.2d 119 (1978); Hamilton v. 
Hamilton, 36 N.C. App. 755, 245 S.E.2d 399 
(1978); American Imports, Inc. v. G.E. Employ- 
ees W. Region Fed. Credit Union, 37 N.C. App. 
121, 245 S.E.2d 798 (1978); McCracken v. 

Sloan, 40 N.C. App. 214, 252 S.E.2d 250.(1979); 
Nichols v. State Employees’ Credit Union, 46 
N.C. App. 294, 264 S.E.2d 793 (1980); Green v. 
Duke Power Co., 50 N.C. App. 646, 274 S.E.2d 
889 (1981); Harris v. Jim Stacy Racing, Inc., 53 
N.C. App. 597, 281 S.E.2d 455 (1981); Southern 
Spindle & Flyer Co. v. Milliken & Co., 53 N.C. 
App. 785, 281 S.E.2d 734 (1981); Glyk & Assocs. 
v. Winston-Salem Southbound Ry., 55 N.C. App. 
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165, 285 S.E.2d 277 (1981); Patterson v. 
Phillips, 56 N.C. App. 454, 289 S.E.2d 48 
(1982); Wake County ex rel. Carrington v. 
Townes, 306 N.C. 333, 293 S.E.2d 95 (1982); 
Wright v. Fiber Indus., Inc., 60 N.C. App. 486, 
299 S.E.2d 284 (1983); Swindell v. Overton, 62 
N.C. App. 160, 302 S.E.2d 841 (1983); Terry’s 
Floor Fashions, Inc. v. Murray, 61 N.C. App. 
569, 300 S.E.2d 888 (1983); Schmitt v. Schmitt, 
61 N.C. App. 750, 301 S.E.2d 741 (1983); Raines 
v. Thompson, 62 N.C. App. 752, 303 S.E.2d 413 
(1983); Porter v. Matthews Enters., Inc., 63 
N.C. App. 140, 303 S.E.2d 828 (1983); Lewis v. 
City of Washington, 63 N.C. App. 552, 305 
S.E.2d 752 (1983); Tastee Freez Cafeteria v. 
Watson, 64 N.C. App. 562, 307 S.E.2d 800 
(1983); Johnston County v. McCormick, 65 N.C. 
App. 638, 308 S.E.2d 872 (1983); Wallace Butts 
Ins. Agency, Inc. v. Runge, 68 N.C. App. 196, 
314 8.E.2d 293 (1984); Elks v. Hannan, 68 N.C. 
App. 757, 315 S.E.2d 553 (1984); Stephenson v. 
Jones, 69 N.C. App. 116, 316 S.E.2d 626 (1984); 
Sola Basic Indus., Inc. v. Parke County Rural 
Elec. Membership Corp., 70 N.C. App. 737, 321 
S.E.2d 28 (1984); Smith v. Price, 74 N.C. App. 
413, 328 S.E.2d 811 (1985); Patrum v. Ander- 

son, 75 N.C. App. 165, 330 S.E.2d 55 (1985); 
Ciba-Geigy Corp. v. Barnett, 76 N.C. App. 605, 
334 S.E.2d 91 (1985); Grant & Hastings, P.A. v. 
Arlin, 77 N.C. App. 813, 336 S.E.2d 111 (1985); 
City of Winston-Salem v. Ferrell, 79 N.C. App. 
103, 338 S.E.2d 794 (1986); B.F. Goodrich Co. v. 
Tire King of Greensboro, Inc., 80 N.C. App. 129, 
341.S.E.2d 65 (1986); Bowers v. Billings, 80 
N.C. App. 330, 342 S.E.2d 58 (1986); County of 
Dare v. R.O. Givens Signs, Inc., 81 N.C. App. 
526, 344 S.E.2d 324 (1986); Little v. City of 
Locust, 83 N.C. App. 224, 349 S.E.2d 627 
(1986); In re Woodie, 85 N.C. App. 538, 355 
S.E.2d 163 (1987); Jenkins v. Jenkins, 89 N.C. 
App. 705, 367 S.E.2d 4 (1988); Atkins v. 
Mitchell, 91 N.C. App. 730, 373 S.E.2d 152 
(1988); Iredell Digestive Disease Clinic v. 
Petrozza, 92 N.C. App. 21, 373 S.E.2d 449 
(1988); Buck v. Heavner, 93 N.C. App. 142, 377 
S.E.2d 75 (1989); Cochran v. Cochran, 93 N.C. 
App. 574, 378 S.E.2d 580 (1989); Crist v. 
Moffatt, 326 N.C. 326, 389 S.E.2d 41 (1990); 
Telerent Leasing Corp. v. Barbee, 102 N.C. App. 
129, 401 S.E.2d 122 (1991); Baker v. Rushing, 
104 N.C. App. 240, 409 S.E.2d 108 (1991); 
Peoples Sav. & Loan Assoc. v. Citicorp Accep- 
tance Co., 103 N.C. App. 762, 407 S.E.2d 251 
(1991); T.H. Blake Contracting Co. v. Sorrells, 
109 N.C. App. 119, 426 S.E.2d 85 (1993); 
McNeil v. Hicks, 111 N.C. App. 262, 431 S.E.2d 
868 (1993); Retail Investors, Inc. v. Henzlik Inv. 

Co., 113 N.C. App. 549, 439 S.E.2d 196 (1994); 
Gunter v. Anders, 114 N.C. App. 61, 441 S.E.2d 
167, aff'd on rehearing, 115 N.C. App. 331, 444 
S.E.2d 685 (1994), cert. denied, 339 N.C. 612, 
454 §.E.2d 250, rehearing dismissed, 339 N.C. 
738, 454 S.E.2d 651 (1995); Adams v. Jones, 114 
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N.C. App. 256, 441 S.E.2d 699 (1994); Epps v. 
Duke Univ., Inc., 116 N.C. App. 305, 447 S.E.2d 
444 (1994); State v. Shoff, 118 N.C. App. 724, 
456 S.E.2d 875 (1995), appeal dismissed, 340 
N.C. 572, 460 S.E.2d 328 (1995), aff’d, 342 N.C. 
638, 466 S.E.2d 277 (1996); Biggers v. John 
Hancock Mut. Life Ins. Co., 127 N.C. App. 199, 
487 S.E.2d 829 (1997); Town Ctr. Assocs. v. Y & 
C Corp., 127 N.C. App. 381, 489 S.E.2d 434 
(1997); Burchette v. Lynch, 128 N.C. App. 65, 
493 S.E.2d 334 (1997); Rousselo v. Starling, 128 

N.C. App. 4389, 495 S.E.2d 725 (1998), appeal 
dismissed, 348 N.C. 74, 505 S.E.2d 876 (1998), 
review denied, 348 N.C. 74, 505 S.E.2d 876 

(1998); Reunion Land Co. v. Village of Marvin, 
129 N.C. App. 249, 497 S.E.2d 446 (1998); DKH 
Corp. v. Rankin-Patterson Oil Co., 348 N.C. 
583, 500 S.E.2d 666 (1998); Inspirational Net- 
work, Inc. v. Combs, 131 N.C. App. 231, 506 
S.E.2d 754 (1998); Lee v. Mutual Cmty. Sav. 
Bank, 136 N.C. App. 808, 525 S.E.2d 854 
(2000); Sharpe v. Worland, 137 N.C. App. 82, 
527 S.E.2d 75 (2000); Bruggeman v. Meditrust 
Acquisition Co., 1388 N.C. App. 612, 532 S.E.2d 
215 (2000); Norris v. Sattler, 189 N.C. App. 409, 

533 S.E.2d 483 (2000); Gaunt v. Pittaway, 139 
N.C. App. 778, 534 S.E.2d 660 (2000), cert. 
denied and appeal dismissed, 353 N.C. 262, 546 
S.E.2d 401 (2000), cert. denied, 353 N.C. 371, 
547 S.E.2d 810 (2001), cert. denied, —U.S. —, 
122 S. Ct. 345, — L. Ed. 2d — (2001); Smith v. 
Young Moving & Storage, Inc., 141 N.C. App. 
469, 540 S.E.2d 383 (2000), aff’d, 353 N.C. 521, 
546 S.E.2d 87 (2001); Desmond v. City of Char- 
lotte, 142 N.C. App. 590, 544 S.E.2d 269 (2001); 
Summey v. Barker, 142 N.C. App. 688, 544 
S.E.2d 262 (2001); Thompson v. Town of Dallas, 
142 N.C. App. 651, 548 S.E.2d 901 (2001); Golds 
v. Central Express, Inc., 142 N.C. App. 664, 544 
S.E.2d 23 (2001), cert. denied, 353 N.C. 725, 
550 S.E.2d 775 (2001); Triangle Bank v. 
Eatmon, 143 N.C. App. 521, 547 S.E.2d 92 
(2001); Mabrey v. Smith, 144 N.C. App. 119, 548 
S.E.2d 183 (2001); Fox v. Health Force, Inc., 

143 N.C. App. 501, 547 S.E.2d 83 (2001). 

II. FROM WHAT DECISIONS, ETC., 
APPEAL LIES. 

A. In General. 

Right of appeal conferred by this sec- 
tion is from a judicial order or determina- 
tion and not from the extrajudicial decision of 
private persons to whom the parties have 
agreed to submit their dispute. In re Estate of 
Reynolds, 221 N.C. 449, 20 S.E.2d 348 (1942). 
Not every order or judgment of the su- 

perior court is immediately appealable to 
the Supreme Court. Bell v. Moore, 31 N.C. App. 
386, 229 S.E.2d 235 (1976). 
Whether a substantial right is affected 

usually depends on the facts and circum- 
stances of each case and the procedural con- 
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text of the orders appealed from. Estrada v. 
Jaques, 70 N.C. App. 627, 321 S.E.2d 240 
(1984). 
Denial of a motion for summary judg- 

ment based on the defense of res judicata 
may affect a substantial right, making the 
order immediately appealable. Bockweg_ v. 
Anderson, 333 N.C. 486, 428 S.E.2d 157 (1993). 
When Immediate Right of Appeal Is 

Available. — This section gives any party toa 
lawsuit a right to an immediate appeal from 
every judicial determination which affects a 
substantial right of that party, or which consti- 
tutes a final adjudication, even when that de- 
termination disposes of only a part of the law- 
suit. Oestreicher v. American Nat’! Stores, Inc., 

290 N.C. 118, 225 S.E.2d 797 (1976). 
An order is immediately appealable if the 

order affects a substantial right and the loss of 
that right will injure the party appealing if not 
corrected prior to final judgment. Travco Ho- 
tels, Inc. v. Piedmont Natural Gas Co., 102 N.C. 
App. 659, 403 S.E.2d 598, aff’d, 332 N.C. 288, 
420 S.E.2d 426 (1992). 
An appeal lies in all cases from judg- 

ment applying the law to the facts found. 
Norton v. McLaurin, 125 N.C. 185, 34 S.E. 269 
(1899); Ladd v. Teague, 126 N.C. 544, 36S.E. 45 
(1900); Stokes v. Cogdell, 153 N.C. 181, 69 S.E. 
65 (1910). 
But No Appeal Lies to Review the Jury’s 

Findings of Fact. — Where there is legal 
evidence submitted to the jury, under correct 
instructions from the trial judge, no appeal lies 
from the verdict and judgment to review the 
findings of fact. Pender v. North State Life Ins. 
Co., 163 N.C. 98, 79 S.E. 293 (1913). 
Cause of Action at Issue Must Be Di- 

rectly Affected. — An appeal lies from an 
order or determination in an action which af- 
fects the right litigated, i.e., the cause of action 
in controversy therein, in respects and ways 
specified; but it does not lie from an order or 
determination that is merely incidental, and 
which does not affect directly the cause of 
action litigated. Bynum v. Board of Comm’rs, 
101 N.C. 412, 8 S.E. 136 (1888). 
And Appellant’s Substantial Rights Must 

Be Affected. — If the judicial order com- 
plained of does not adversely affect the sub- 
stantial rights of appellant, the appeal will be 
dismissed. Coburn v. Roanoke Land & Timber 
Corp., 260 N.C. 173, 182 S.E.2d 340 (1963); 
Childers v. Seay, 270 N.C. 721, 155 S.E.2d 259 
(1967). 

Substantial Right May Be Affected De- 
spite Procedures for Staying Execution of 
Judgment. — The existence of the procedures 
under §§ 1-269, 1-289 and 1A-1, Rule 62 for 

staying execution on the judgment does not 
prevent the entry of the judgment from affect- 
ing a substantial right of the judgment debtor. 
Wachovia Realty Invs. v. Housing, Inc., 292 
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N.C. 98, 232 S.E.2d 667 (1977). 
Except where statute otherwise ex- 

pressly provides, appeal lies only from 
final judgment or one in its nature final. 
Gilbert v. Waccamaw Shingle Co., 167 N.C. 286, 
83 S.E. 337 (1914); McIntosh Grocery Co. v. 
Newman, 184 N.C. 370, 114 S.E. 535 (1922); 
Veazey v. City of Durham, 231 N.C. 357, 57 
S.E.2d 377, rehearing denied, 232 N.C. 744, 59 
S.E.2d 429 (1950). See also, Thomas v. 
Carteret, 180 N.C. 109, 104 S.E. 75 (1920). 

As a general rule, an appeal will not lie until 
there is a final disposition of the whole case. 
Moore v. Hinnant, 87 N.C. 505 (1882); Norfolk 
& S.R.R. v. Warren, 92 N.C. 620 (1885); Hailey 
v. Gray, 93 N.C. 195 (1885); Privette v. Privette, 
230 N.C. 52, 51 S.E.2d 925 (1949). 

All issues should be determined, and a final 
judgment rendered, before an appeal should be 
permitted. Yates v. Dixie Fire Ins. Co., 176 N.C. 
401, 97 S.E. 209 (1918). 
An appeal will lie only from a final judgment. 

Steele v. Moore-Flesher Hauling Co., 260 N.C. 
486, 133 S.E.2d 197 (1963). 
An appeal lies from a final judgment. Godley 

Auction Co. v. Myers, 40 N.C. App. 570, 253 
S.E.2d 362 (1979). 
A party may properly appeal only from a final 

order, which disposes of all the issues as to all 
parties, or an interlocutory order affecting a 
substantial right of the appellant. Buffington v. 
Buffington, 69 N.C. App. 483, 317 S.E.2d 97 
(1984). 

Trial court’s order granting a partial new 
trial and its judgment fixing the issue of liabil- 
ity were interlocutory and they were not ap- 
pealable under the exceptions allowed by § 1A- 
1, Rule 54(b), § 1-277(a), or § 7A-27(d), where 
the trial court did not certify either the order 
granting a partial new trial or the underlying 
judgment for immediate review, and where 
defendant failed to argue why the order and 
judgment appealed affected a substantial right. 
Loy v. Martin, 144 N.C. App. 414, 547 S.E.2d 
843 (2001). 
Right to avoid possibility of two trials 

on same issues can be a substantial right; 
this general proposition is based on following 
rationale: when common facts issues overlap 
claim appealed and any remaining claims have 
been adjudicated, the possibility is created that 
appellant will undergo second trial of same fact 
issues if appeal is eventually successful. 
Davidson v. Knauff Ins. Agency, Inc., 93 N.C. 
App. 20, 376 S.E.2d 488, cert. denied, 324 N.C. 
577, 381 S.E.2d 772 (1989). 
Where dismissal of an appeal of a summary 

judgment could result in two different trials on 
the same issues, thereby creating the possibil- 
ity of inconsistent verdicts, a substantial right 
is prejudiced and the summary judgment is 
immediately appealable. Taylor v. Brinkman, 
108 N.C. App. 767, 425 S.E.2d 429, cert. denied, 
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333 N.C. 795, 431 S.E.2d 30 (1993). 
The necessity of a second trial, standing 

alone, does not affect a substantial right. 
However, in certain cases the appellate courts 
have held that a plaintiff’s right to have all his 
claims heard before the same jury affects a 
substantial right. Estrada v. Jaques, 70 N.C. 
App. 627, 321 S.E.2d 240 (1984). 

Nonfinal Orders and Judgments Are Not 
Generally Reviewable. — As a general rule 
orders and judgments which are not final in 
their nature, but leave something more to be 
done with the case, are not immediately review- 
able. The remedy is to note an exception at the 
time, to be considered on appeal from final 
judgment. Cox v. Cox, 246 N.C. 528, 98 S.E.2d 
STO 95 7). 
Unless the Right to Appeal Is Conferred 

by Statute. — Where the right to appeal is 
conferred by statute, i.e., where a substantial 
right of the parties would be affected if imme- 
diate appeal were not permitted under this 
section or § 7A-27, the judgment is appealable 
whether it is final or interlocutory in nature. 

Equitable Leasing Corp. v. Myers, 46 N.C. App. 
162, 265 S.E.2d 240, appeal dismissed, 301 
N.C. 92, 273 S.E.2d 298 (1980). 
Finding Under § 1A-1, Rule 54(b) Is Not 

Enough. — While the trial judge found that 
there was no reason for delay in obtaining 
appellate review, a trial judge cannot by de- 
nominating his decree a “final judgment” make 
it immediately appealable under § 1A-1, Rule 
54(b) if it is not such a judgment. A finding that 
there is no just reason for delay under § 1A-1, 
Rule 54(b) is not enough. The judgment must 
also be final. Pelican Watch v. United States 
Fire Ins. Co., 90 N.C. App. 140, 367 S.E.2d 351 
(1988), rev’d on other grounds, 323 N.C. 700, 
375 S.E.2d 161 (1989). 
What Is a Final Judgment. — A final 

judgment is one which disposes of the cause as 
to all the parties, leaving nothing to be judi- 
cially determined between them in the trial 
court. Atkins v. Beasley, 53 N.C. App. 33, 279 
S.E.2d 866 (1981). © 
Decision Ending Proceedings Is Final. 

— Any decision, order or decree of the circuit 
court which puts an end to the proceedings 
between the parties to a cause in that court is 
final, and may be reviewed upon appeal. Ex 
parte Spencer, 95 N.C. 271 (1886); Bain v. Bain, 
106 N.C. 239, 11 S.E. 327 (1890). 
As Is Decision Disposing of One Branch 

of the Matter at Issue. — A decision which 
disposes not of the whole but merely of a 
separate and distinct branch of the subject 
matter in litigation is final in nature and is 
immediately appealable. North Carolina State 
Hwy. Comm’n v. Nuckles, 271 N.C. 1, 155 
S.E.2d 772 (1967). 
The appellate court will not entertain 

premature or fragmentary appeals. Cape 
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Fear & Y.V. Ry. v. King, 125 N.C. 454, 34 S.E. 
541 (1899); Thomas v. Carteret, 180 N.C. 109, 

1048S.E. 75 (1920); Farr v. Babcock Lumber Co., 

182 N.C. 725, 109 S.E. 833 (1921). See also, 
Joyner v. Reflector Co., 176 N.C. 274, 97 S.E. 44 
(1918). 
When No Substantial Right Is Jeopar- 

dized. — Fragmentary appeals will not be 
entertained when no substantial right is put in 
jeopardy by such refusal. Brown v. Nimocks, 
126 N.C. 808, 36 S.E. 278 (1900). 
Where no final judgment was given, nor any 

interlocutory order or determination that put 
an end to the proceeding or that could destroy 
or seriously impair some substantial right of 
the appellants should the appeal be delayed 
until final judgment, an appeal would not lie. 
Fragmentary appeals are not allowed. Leak v. 
Covington, 95 N.C. 193 (1886); Martin v. 

Flippin, 101 N.C. 452, 8 S.E. 345 (1888). 
When Appeal Is Premature. — Where the 

pleadings present issues of fact that have not 
been tried below, an appeal is premature. 
Goode v. Rogers, 126 N.C. 62, 35 S.E. 185 
(1900). 
Though exceptions are noted, an appeal be- 

fore a final judgment is rendered is premature, 
and will be dismissed. Graded School Trustees 
v. Hinton, 156 N.C. 586, 71 S.E. 1087 (1911); 
Ingle v. McCurry, 243 N.C. 65, 89 S.E.2d 745 
(1955). 
The appellate court will sometimes ex- 

press its opinion on a question involved in 
an appeal not properly before it where the 
matter is of moment and the decision may serve 
to save the parties cost and harassment of 
further litigation. Taylor v. Johnson, 171 N.C. 
84, 87 S.E. 981 (1916); Bargain House v. 
Jefferson, 180 N.C. 32, 108 S.E. 922 (1920). 

Even though an appeal is fragmentary and 
premature, the appellate court may exercise its 
discretionary power to express an opinion upon 
the question which the appellant has at- 
tempted to raise. Cowart v. Honeycutt, 257 N.C. 
T386P2125° “Si 2d"882 (1962); “Barrier” “v. 
Randolph, 260 N.C. 741, 1383 S.E.2d 655 (1963). 
An order of the superior court remanding a 

case to the Industrial Commission is an inter- 
locutory order, and an appeal therefrom to the 
appellate court is premature and is subject to 
dismissal. However, the appellate court in the 
exercise of its supervisory jurisdiction may, in 
proper instances, determine the matter in or- 
der to obviate a wholly unnecessary and circu- 
itous course of procedure. Edwards v. City of 
Raleigh, 240 N.C. 187, 81 S.E.2d 273 (1954). 

Discretion of the Appellate Court. — The 
trial court’s determination that there is no just 
reason to delay the appeal, while accorded 
great deference, cannot bind the appellate 
courts because ruling on the interlocutory na- 
ture of appeals is properly a matter for the 
appellate division, not the trial court. First Atl. 
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Mgt. Corp. v. Dunlea Realty Co., 181 N.C. App. 
242, 507 S.E.2d 56 (1998). 
As a Guide in Further Proceedings. — 

On dismissal of a fragmentary appeal, the 
appellate court may in its discretion express its 
opinion upon the merits, so far as it may be a 
guide in further proceedings in the court below. 
Penn-Allen Cement Co. v. Phillips, 182 N.C. 
437, 109 S.E. 257 (1921). 
And Its Opinion Will Be Authoritative on 

Subsequent Appeal. — Where appellate 
court, on premature appeal, rendered opinion 
on the merits, though dismissing the appeal, its 
opinion would be authoritative on subsequent 
appeal. Yates v. Dixie Fire Ins. Co., 176 N.C. 
401, 97 S.E. 209 (1918); North Carolina Pub. 
Serv. Co. v. Southern Power Co., 181 N.C. 356, 
107 S.E. 226 (1921), 
But agreement that other cases would 

abide determination in the case at hand 
was a matter between the parties, and does 
not authorize the appellate court to assume 
jurisdiction in cases not before it, or warrant 
the expression of a purely speculative opinion. 
Belden v. Snead, 84 N.C. 243 (1881). 
An order compelling discovery is not a 

final judgment, nor does it affect a substantial 
right, and consequently, it is not appealable; 
however, when the order is enforced by sanc- 
tions pursuant to § 1A-1, Rule 37(b), the order 

is appealable as a final judgment. Walker v. 
Liberty Mut. Ins. Co., 84 N.C. App. 552, 353 
S.E.2d 425 (1987). 
Where a party is adjudged to be in con- 

tempt for noncompliance with a discovery 
order or has been assessed with certain other 
sanctions, the order is immediately appealable, 
since it affects a substantial right under this 
section and § 7A-27(d)(1). Benfield v. Benfield, 
89 N.C. App. 415, 366 S.E.2d 500 (1988). 

Trial court order holding that an admin- 
istrative agency does not have subject 
matter jurisdiction over the issues on appeal 
is immediately appealable under subsection (a) 
of this section because it determines or discon- 
tinues the action. Batten v. North Carolina 
Dep’t of Cor., 326 N.C. 338, 389 S.E.2d 35 
(1990), overruled on other grounds, Empire 
Power Co. v. North Carolina Dep’t of Env’t, 
Health & Natural Resources, 337 N.C. 569, 447 
S.E.2d 168 (1994). 
As to appeals involving orders of refer- 

ence and referee’s reports, see Vest v. Coo- 
per, 68 N.C. 131 (1873); Sutton v. Schonwald, 
80 N.C. 20 (1879); Sloan v. McMahon, 85 N.C. 
296 (1881); Lutz v. Cline, 89 N.C. 186 (1883); 
Jones v. Call, 89 N.C. 188 (1883); Grant v. 
Reese, 90 N.C. 3 (1884); Braid v. Lukins, 95 
N.C. 123 (1886); Leak v. Covington, 95 N.C. 193 
(1886); Stevenson v. Felton, 99 N.C. 58, 5 S.E. 
399 (1888); Wallace Bros. v. Douglas, 105 N.C. 
42, 10 S.E. 1043 (1890); Jones v. Beaman, 117 
N.C. 259, 23 S.E. 248 (1895); Royster v. Wright, 
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118 N.C. 152, 24 S.E. 746 (1896); Austin v. 
Stewart, 126 N.C. 525, 36 S.E. 37, appeal 
dismissed, 127 N.C. 580, 38 S.E. 1006 (1900); 
Jones v. Wooten, 137 N.C. 421, 49 S.E. 915 
(1905); Duckworth v. Duckworth, 144 N.C. 620, 
57 S.E. 396 (1907); Richardson v. Southern 
Express Co., 151 N.C. 60, 65 S.E. 616 (1909); 

Pritchard v. Panacea Spring Co., 151 N.C. 249, 
65 S.E. 968 (1909); Pritchett v. Greensboro 
Supply Co., 153 N.C. 344, 69 S.E. 249 (1910); 
Smith v. Miller, 155 N.C. 242, 71 S.E. 353 
(1911); John Church Co. v. Dawson, 157 N.C. 
566, 72 S.E. 1009 (1911); International Waste 
Co. v. Bloomfield Mfg. Co., 168 N.C. 92, 83 S.E. 
609 (1914); State ex rel. Marler-Dalton-Gilmer 
Co. v. Golden, 172 N.C. 823, 90 S.E. 909 (1916); 
Lewis v. May, 173 N.C. 100, 91 S.E. 691 (1917); 
Leroy v. Saliba, 182 N.C. 757, 108 S.E. 303 
(1921); Cox v. Shaw, 243 N.C. 191, 90 S.E.2d 
327 (1955); Harrell v. Harrell, 253 N.C. 758, 117 
S.E.2d 728 (1961). 
As to appeals involving nonsuits prior to 

enactment of the Rules of Civil Procedure, 
§ 1A-1, see Wharton v. Commissioners of 
Currituck, 82 N.C. 11 (1880); Hedrick v. Pratt, 
94 N.C. 101 (1886); Warner v. Western 
N.C.R.R., 94 N.C. 250 (1886); Davis v. Ely, 100 
N.C. 283, 5 S.E. 239 (1888); Tiddy v. Harris, 101 
N.C. 589, 8 S.E. 227 (1888); Hayes v. Railroad, 
140 N.C. 131, 52 S.E. 416 (1905); Midgett v. 
Manufacturing Co., 140 N.C. 361, 53 S.E. 178 
(1906); Morton v. Blades Lumber Co., 144 N.C. 
31, 56 S.E. 551 (1907); White v. Harris, 166 
N.C. 227, 81 S.E. 687 (1914); Gilbert  v. 
Waccamaw Shingle Co., 167 N.C. 286, 83 S.E. 
337 (1914); Ridge v. Norfolk S.R.R., 167 N.C. 
510, 83 S.E. 762 (1914); Quelch v. Futch, 172 
N.C. 316, 90 S.E. 259 (1916); McKinney v. 
Patterson, 174 N.C. 483, 93 S.E. 967 (1917); 

Munick v. City of Durham, 181 N.C. 188, 106 
S.E. 665 (1921); Allen v. Gardner, 182 N.C. 425, 
109 S.E. 260 (1921); Farr v. Babcock Lumber 

Co., 182 N.C. 725, 109 S.E. 833 (1921); City of 
Goldsboro v. Holmes, 183 N.C. 203, 111 S.E. 1 
(1922); Caldwell v. Caldwell, 189 N.C. 805, 128 
S.E. 329 (1925); Cox v. Cox, 246 N.C. 528, 98 

S.E.2d 879 (1957); Hollingsworth GMC Trucks, 
Inc. v. Smith, 249 N.C. 764, 107 S.E.2d 746 
(1959). 

B. Interlocutory Orders. 

1. In General. 

What Orders Are Interlocutory. — An 
order is interlocutory if it does not determine 
the issues but directs some further proceeding 
preliminary to the final decree. Waters v. Qual- 
ified Personnel, Inc., 294 N.C. 200, 240 S.E.2d 
338 (1978); Blackwelder v. State Dep’t of Hu- 
man Resources, 60 N.C. App. 331, 299 S.E.2d 
777 (1983); Heavener v. Heavener, 73 N.C. App. 
331, 326 S.E.2d 78, cert. denied, 313 N.C. 601, 
330 S.E.2d 610 (1985). 
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In deciding whether an appeal is interlocu- 
tory, this section and § 7A-27 require a two- 
part test: (1) does the trial court’s order affect a 
substantial right; and (2) if so, will the loss of 
that right injure the party appealing if it is not 
corrected prior to final judgment. Travco Ho- 
tels, Inc. v. Piedmont Natural Gas Co., 102 N.C. 
App. 659, 403 S.E.2d 593, aff’d, 332 N.C. 288, 
420 S.E.2d 426 (1992). 
An order is interlocutory if it does not deter- 

mine the issues but directs some further pro- 
ceeding preliminary to final decree. 

Particular Facts and Procedural His- 
tory Must Be Considered. — In determining 
which interlocutory orders are appealable and 
which are not, the Supreme Court must con- 
sider the particular facts of each case and the 
procedural history of the order from which an 
appeal is sought. Travco Hotels, Inc. v. Pied- 
mont Natural Gas Co., 332 N.C. 288, 420 
S.E.2d 426 (1992). 
An order requiring an election of reme- 

dies is an interlocutory order. Charles 
Vernon Floyd, Jr. & Sons v. Cape Fear Farm 
Credit, 350 N.C. 47, 510 S.E.2d 156 (1999). 
An order compelling plaintiffs to elect reme- 

dies was interlocutory and not immediately 
appealable, where the order was entered two 
days before the end of trial, the plaintiff’s 
timely objection to the order was overruled, and 
the order did not deprive plaintiffs of any 
substantial right that would be lost barring 
immediate review. Charles Vernon Floyd, Jr. & 
Sons v. Cape Fear Farm Credit, 350 N.C. 47, 
510 S.E.2d 156 (1999). 
An order denying the motion to amend a 

complaint is interlocutory, for it does not 
determine the entire controversy and requires 
further action by the trial court. Mauney v. 
Morris, 73 N.C. App. 589, 327 S.E.2d 248 
(1985), rev'd on other grounds, 316 N.C. 67, 340 
S.E.2d 397 (1986). 
The refusal to grant permissive inter- 

vention is an interlocutory order. Howell v. 
Howell, 89 N.C. App. 115, 365 S.E.2d 181 
(1988). 
Ruling striking attorney’s charging lien 

was not a final order, since a charging lien is 
not available until there is a final judgment or 
decree to which the lien can attach, and no final 
judgment had yet been entered in the underly- 
ing divorce action. Howell v. Howell, 89 N.C. 
App. 115, 365 S.E.2d 181 (1988). 
Order Compelling Discovery. — 
A discovery order in a malpractice case re- 

quiring the defendant hospital to produce 
records concerning the defendant physician 
was not immediately appealable, where the 
order did not interfere with substantial rights, 
and it was not associated with sanctions. 
Sharpe v. Worland, 132 N.C. App. 2238, 511 
S.E.2d 35 (1999). 

Court’s ruling on a separation-property 
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settlement agreement did not dispose of 
plaintiff’s claims for equitable distribution and 
alimony but only disposed of defendant’s plea in 
bar to those claims; the court’s ruling was thus 
interlocutory, and although the court’s order 
stated that its ruling affected a substantial 
right and was a proper subject of immediate 
appeal, the court’s order could not be certified 
as a final appealable order under § 1A-1, Rule 
54(b). Garris v. Garris, 92 N.C. App. 467, 374 
S.E.2d 638 (1988). 
The effect of an order denying the re- 

lease of the funds held in escrow under 
§ 58-36-25 was temporary and not permanent 
where the Commissioner’s order only deter- 
mined that the funds were not to be released 
then, and did not purport to determine who was 
entitled to the money; for these reasons, an 
appeal of the order was interlocutory and was 
not immediately appealable under either 1A-1 
Rule 54(b) or this section and § 7A-27(d). State 

ex rel. Comm’r of Ins. v. North Carolina Rate 
Bureau, 102 N.C. App. 809, 403 S.E.2d 597 
(1991). 
An order setting aside a default judg- 

ment is interlocutory, as it does not finally 
dispose of the case and requires further action 
by the trial court. Horne v. Nobility Homes, 
Inc., 88 N.C. App. 476, 363 S.E.2d 642 (1988). 
Appeal of Order Denying Motion to Dis- 

qualify Law Firm Was Interlocutory. — 
Where defendant maintained that because law 
firm representing plaintiff represented defen- 
dant in previous matters of a similar nature 
(but not involving plaintiff), that firm could not 
represent plaintiff in the present matter, it did 
have a substantial right to prevent prior coun- 
sel from using confidential information gleaned 
from a prior representation and utilizing it 
against the client in subsequent litigation; how- 
ever, it could not be found that the deprivation 
of this right would injure defendant if not 
corrected before a final judgment, and defen- 
dant’s appeal of the trial court’s order denying 
its motion to disqualify law firm was interlocu- 
tory. Travco Hotels, Inc. v. Piedmont Natural 
Gas Co., 102 N.C. App. 659, 403 S.E.2d 593, 
aff'd, 332 N.C. 288, 420 S.E.2d 426 (1992). 
Appeal of Order Denying Motion for 

Partial Summary Judgment Was Interloc- 
utory. — Defendant’s appeal of an order deny- 
ing its motion for partial summary judgment on 
the issue of punitive damages was interlocu- 
tory. Travco Hotels, Inc. v. Piedmont Natural 
Gas Co., 102 N.C.App. 659, 403 S.E.2d 593, 
aff’d, 332 N.C. 288, 420 S.E.2d 426 (1992). 

This section and § 7A-27, considered to- 
gether, provide that no appeals lies to an 
appellate court from an interlocutory 
judgment unless that ruling deprives the ap- 
pellant of a substantial right which it would 
lose if the ruling were not reviewed before final 
judgment. State ex rel. Employment Sec. 

379 



§1-277 

Comm’n v. IATSE Local 574, 114 N.C. App. 662, 
442 S.E.2d 339 (1994). 

For discussion of apparent doctrinal in- 
consistency concerning the requirements 
for appealing interlocutory orders, which 
may produce irreconcilable results in cases 
which include counterclaims, see J & B Slurry 
Seal Co. v. Mid-South Aviation, Inc., 88 N.C. 
App. 1, 362 S.E.2d 812 (1987). 
An appeal from an interlocutory order 

brings up only such order, and no order in 
the main case can be made. Perry v. Tupper, 71 
N.C. 380 (1874). 
When Interlocutory Orders Are Appeal- 

able. — An appeal lies from an interlocutory 
order when it puts an end to the action, or 
where it may destroy or impair a substantial 
right of the complaining party to delay his 
appeal. Skinner v. Carter, 108 N.C. 106, 12 S.E. 
908 (1891); Warren v. Stancill, 117 N.C. 112, 23 
S.E. 216 (1895). See Privette v. Privette, 230 

N.C. 52, 51;S\H.2d 925 (1949). 
It is only when the judgment or order ap- 

pealed from in the course of the action puts an 
end to it, or may put an end to it, or has the 
effect to deprive the party complaining of some 
substantial right, or will seriously impair such 
right if the error is not corrected at once, and 
before the final hearing, that an appeal lies 
before final judgment. Acorn v. Jones Knitting 
Corp., 12 N.C. App. 266, 182 S.E.2d 862, cert. 

denied, 279 N.C. 511, 183 S.E.2d 686 (1971); 
North Carolina Consumers Power, Inc. v. Duke 
Power Co., 285 N.C. 434, 206 S.E.2d 178 (1974); 
Smart v. Smart, 59 N.C. App. 533, 297 S.E.2d 
135 (1982). 
Appeals will be entertained from interlocu- 

tory orders or decrees that put an end to the 
action or seriously imperil some substantial 
right of the appellant. Martin v. Flippin, 101 
N.C. 452, 8 S.E. 345 (1888). 
Where an interlocutory order “affects a sub- 

stantial right” of the party appealing or “in 
effect determines the action and prevents a 
judgment from which an appeal might be tak- 
en,” the party has a right to appeal under this 
section or § 7A-27. Cunningham v. Brown, 51 
N.C. App. 264, 276 S.E.2d 718 (1981). 

Ordinarily, an appeal lies only from a final 
judgment, but an interlocutory order which will 
work injury if not corrected before final judg- 
ment is immediately appealable. Webb v. Triad 
Appraisal & Adjustment Serv., Inc., 84 N.C. 
App. 446, 352 S.E.2d 859 (1987). 
An appeal will lie from an interlocutory order 

that affects a substantial right and will work 
injury if not corrected before final judgment. 
Steele v. Moore-Flesher Hauling Co., 260 N.C. 
486, 133 S.E.2d 197 (1963); North Carolina 
State Hwy. Comm’n v. Nuckles, 271 N.C. 1, 155 
S.E.2d 772 (1967); Oestreicher v. American 
Nat'l Stores, Inc., 290 N.C. 118, 225 S.E.2d 797 
(1976); Wachovia Realty Invs. v. Housing, Inc., 
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292 N.C. 93, 232 S.E.2d 667 (1977); Godley 
Auction Co. v. Myers, 40 N.C. App. 570, 253 
S.E.2d 362 (1979); Bailey v. Gooding, 301 N.C. 
205, 270 S.E.2d 431 (1980); Ball v. Ball, 55 N.C. 
App. 98, 284 S.E.2d 555 (1981); Smart v. Smart, 
59 N.C. App. 533, 297 S.E.2d 135 (1982); Sims 
v. Ritter Constr., Inc., 62 N.C. App. 52, 302 
S.E.2d 293 (1983). 
An interlocutory order is appealable if it 

affects some substantial right claimed by the 
appellant and if it will work injury if not 
corrected before final judgment. Adair v. Adair, 
62 N.C. App. 493, 303 S.E.2d 190, cert. denied, 
309 N.C. 319, 307 S.E.2d 162 (1983). 

For an interlocutory order to be immediately 
appealable under North Carolina law, it must: 
(1) affect a substantial right, and (2) work 
injury if not corrected before final judgment. 
Goldston v. AMC, 326 N.C. 723, 392 S.E.2d 735 
(1990). 

For plaintiff to be entitled to appeal of right 
from an interlocutory order namely, granting 
defendant’s motion for the appointment of a 
guardian ad litem, plaintiff was required to 
establish that it either: (1) affected a substan- 
tial right, or (2) in effect determined the action 
and prevented a judgment from which appeal 
might be taken, or (3) discontinued the action, 
or (4) granted or refused a new trial. Culton v. 
Culton, 327 N.C. 624, 398 S.E.2d 323 (1990). 
An interlocutory order not appealable under 

Rule 54(b) of the Rules of Civil Procedure may 
nevertheless be appealed pursuant to this sec- 
tion and § 7A-27(d) which permit an appeal of 
an interlocutory order which (1) affects a sub- 
stantial right, or (2) in effect determines the 
action and prevents a judgment from which 
appeal might be taken, or (3) discontinues the 
action, or (4), grants or refuses a new trial. 
Dalton Moran Shook, Inc. v. Pitt Dev. Co., 113 
N.C. App. 707, 440 S.E.2d 585 (1994). 

There are two avenues by which a party may 
immediately appeal an interlocutory order of 
judgment. First, if the order or judgment is 
final as to some but not all of the claims or 
parties, and the trial court certifies the case for 
appeal pursuant to § 1A-1-54(b) an immediate 
appeal may lie. Second, an appeal is permitted 
under subsection (a) of this section and § 7A- 

27(d)(1) if the trial court’s decision deprives the 
appellant of a substantial right which would be 
lost absent immediate review. Tinch v. Video 
Indus. Servs., Inc., 124 N.C. App. 391, 477 
S.E.2d 193 (1996), rev'd on other grounds, 347 
N.C. 380, 493 S.E.2d 426 (1997). 

There are two avenues by which an interloc- 
utory judgment or order can be immediately 
appealed; first, if the order is final as to some 
but not all of the claims or parties and the trial 
court certifies there is no just reason to delay 
the appeal, and second, an interlocutory order 
can be immediately appealed under subsection 
(a) of this section and § 7A-27(d)(1) if the trial 
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court’s decision deprives the appellant of a 
substantial right which would be lost absent 
immediate review. Bartlett v. Jacobs, 124 N.C. 
App. 521, 477 S.E.2d 693 (1996). 
Where the question to be presented in- 

volves property rights and relates to a 
matter of public importance, and a decision 
will aid State agencies in the performance of 
their duties, the appellate court may determine 
the appeal on the merits even though the ap- 
peal is from an interlocutory order and is pre- 
mature. Moses v. State Hwy. Comm’n, 261 N.C. 
316, 134 S.E.2d 664, cert. denied, 379 U.S. 930, 
85 S. Ct. 327, 13 L. Ed. 2d 342 (1964). 
As to the purpose of the general rule 

against immediate appeal of interlocutory 
orders, see Harrell v. Harrell, 253 N.C. 758, 
117 S.E.2d 728 (1961); Funderburk v. Justice, 
25 N.C. App. 655, 214 S.E.2d 310 (1975). 
By special act the legislature may pro- 

vide that no appeal lies from an interloc- 
utory order in a specific proceeding. Norfolk & 
S.R.R. v. Warren, 92 N.C. 620 (1885). 
When Appeal from Interlocutory Order 

Will Be Dismissed. — An appeal from an 
interlocutory order will be dismissed as frag- 
mentary and premature unless the order af- 
fects some substantial right and will work 
injury to appellant if not corrected before ap- 
peal from the final judgment. Cole v. Farmers’ 
Bank & Trust Co., 221 N.C. 249, 20 S.E.2d 54 
(1942); Privette v. Privette, 230 N.C. 52, 51 
S.E.2d 925 (1949); Veazey v. City of Durham, 
231 N.C. 357, 57 S.E.2d 377, rehearing denied, 
232 N.C. 744, 59 S.E.2d 429 (1950); Gardner v. 
Price, 239 N.C. 651, 80 S.E.2d 478 (1954); 
Steele v. Moore-Flesher Hauling Co., 260 N.C. 
486, 133 S.E.2d 197 (1963); Bell v. Moore, 31 
N.C. App. 386, 229 S.E.2d 235 (1976); Lundy 
Packing Co. v. Amalgamated Meat Cutters, 31 
N.C. App. 595, 230 S.E.2d 181 (1976); Wachovia 
Realty Invs. v. Housing, Inc., 292 N.C. 93, 232 
S.E.2d 667 (1977). 
Interlocutory summary judgments in fa- 

vor of third-party and fourth-party defen- 
dants in a negligence action were appeal- 
able as to the question of negligence, which 
presented common factual issues with the re- 
maining claim of plaintiff against defendant, 
but not as to the issue of indemnity, which did 
not. Britt v. American Hoist & Derrick Co., 97 
N.C. App. 442, 388 S.E.2d 613 (1990). 
Reviewability of Nonappealable Inter- 

locutory Orders on Appeal from Final 
Judgment. — A nonappealable interlocutory 
order which involves the merits and necessarily 
affects the judgment, is reviewable on appropri- 
ate exception upon an appeal from the final 
judgment in the cause. An earlier appeal from 
such an interlocutory order is fragmentary and 
premature, and will be dismissed. Godley Auc- 
tion Co. v. Myers, 40 N.C. App. 570, 253 S.E.2d 
362 (1979); Bailey v. Gooding, 301 N.C. 205, 270 
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S.E.2d 431 (1980); Shaw v. Pedersen, 53 N.C. 
App. 796, 281 S.E.2d 700 (1981). 

If the appellant’s rights would be fully 
and adequately protected by an exception 
to the order at issue, that could then be as- 
signed as error on appeal after final judgment, 
there is no right to an immediate appeal. Horne 
v. Nobility Homes, Inc., 88 N.C. App. 476, 363 
S.E.2d 642 (1988); Howell v. Howell, 89 N.C. 
App. 115, 365 S.E.2d 181 (1988). 

It is the appellant’s burden to present 
appropriate grounds for the acceptance of an 
interlocutory appeal. Jeffreys v. Raleigh Oaks 
Joint Venture, 115 N.C. App. 377, 444 S.E.2d 
252 (1994). 
As to appeals involving demurrers prior 

to abolition of demurrer by § 1A-1, Rule 
7(c), see State ex rel. Comm’rs of Wake County 
v. Magnin, 78 N.C. 181 (1878); Gay v. 
Brookshire, 82 N.C. 409 (1880); Bazemore v. 

Bridges, 105 N.C. 191, 10 S.E. 888 (1890); 
Walters v. Starness, 118 N.C. 842, 24 S.E. 713 

(1896); Pender v. Maliett, 122 N.C. 163, 30 S.E. 
324 (1898); Abbott v. Hancock, 123 N.C. 89, 31 

S.E. 271 (1898); Morgan v. Harris, 141 N.C. 
358, 54 S.E. 381 (1906); Shelby v. Charlotte 
Elec. Ry., Light & Power Co., 147 N.C. 537, 61 

S.E. 377 (1908); Chambers v. Seaboard Air Line 
Ry., 172 N.C. 555, 90 S.E. 590 (1916); Headman 
v. Board of Comm’rs, 177 N.C. 261, 98 S.E. 776 
(1919); Joyner v. Champion Fibre Co., 178 N.C. 
634, 101 S.E. 373 (1919); Teal v. Liles, 183 N.C. 
678, 111 S.E. 617 (1922); Mills v. Richardson, 
240 N.C. 187, 81S.E.2d 409 (1954); Etheridge v. 
Carolina Power & Light Co., 249 N.C. 367, 106 
S.E.2d 560 (1959); Mercer v. Hilliard, 249 N.C. 
725,. 107, S.E.2d,; 554. (1959);. Cowart v. 
Honeycutt, 257. N.C. 136, 125 S.E.2d 382 
(1962); Housing Auth. v. Wooten, 257 N.C. 358, 
126 S.E.2d 101 (1962); Hardin v. American 
Mut. Fire Ins. Co., 261 N.C. 67, 134 S.E.2d 142 
(1964); Kleibor v. Rogers, 265 N.C. 304, 144 
S.E.2d 27 (1965); Quick v. High Point Mem. 
Hosp., 269 N.C. 450, 152 S.E.2d 527 (1967); 
Sharpe v. Pugh, 270 N.C. 598, 155 S.E.2d 108 
(1967); Davis v. North Carolina State Hwy. 
Comm’n, 271 N.C. 405, 156 S.E.2d 685 (1967); 
McAdams v. Blue, 3 N.C. App. 169, 164 S.E.2d 
490 (1968). 

2. Substantial Right. 

Section Prohibits Appeal of Interlocu- 
tory Orders Unless Substantial Right Is 
Affected. — This section and § 7A-27 in effect 
provide that no appeal lies to an appellate court 
from an interlocutory ruling or order of the trial 
court unless such ruling or order deprives the 
appellant of a substantial right. Funderburk v. 
Justice, 25 N.C. App. 655, 214 S.E.2d 310 
(1975); Williams v. Williams, 29 N.C. App. 509, 
224 S.E.2d 656, cert. denied, 290 N.C. 667, 228 
S.E.2d 458 (1976); Appert v. Appert, 80 N.C. 
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App. 27, 341 S.E.2d 342 (1986). 
The effect of both this section and § 7A-27(d) 

is to provide that no appeal will le to an 
appellate court from an interlocutory order or 
ruling of a trial court unless such order or 
ruling deprives the appellant of a substantial 
right which he will lose if the order or ruling is 
not reviewed before final judgment. Waters v. 
Qualified Personnel, Inc., 294 N.C. 200, 240 
S.E.2d 338 (1978); Clark v. Clark, 42 N.C. App. 
84, 255 S.E.2d 568 (1979); Travco Hotels, Inc. v. 
Piedmont Natural Gas Co., 332 N.C. 288, 420 

S.E.2d 426 (1992). 
This section serves as a roadblock to appeals 

from interlocutory orders which do not deprive 
appellant of a substantial right. Pruitt v. Will- 
iams, 288 N.C. 368, 218 S.E.2d 348 (1975). 
An appeal does not lie to the appellate court 

from an interlocutory order of the superior 
court unless such order deprives the appellant 
of a substantial right which he might lose if the 
order is not reviewed before final judgment. 
Shelby v. Lackey, 235 N.C. 343, 69 S.E.2d 607 
(1952); Childers v. Powell, 243 N.C. 711, 92 
S.E.2d 65 (1956); Tucker v. State Hwy. & Pub. 
Works Comm'n, 247 N.C. 171, 100 S.E.2d 514 
(1957); Harrell v. Harrell, 253° N.C. 758, 117 

S.E.2d 728 (1961); North Carolina Consumers 
Power, Inc. v. Duke Power Co., 285 N.C. 434, 
206 S.E.2d 178 (1974); Setzer v. Annas, 21 N.C. 
App. 6382, 205 S.E.2d 553 (1974), rev’d on other 
grounds, 286 N.C. 534, 212 S.E.2d 154 (1975); 
Funderburk v. Justice, 25 N.C. App. 655, 214 
S.E.2d 310 (1975); Oestreicher v. American 
Nat’l Stores, Inc., 290 N.C. 118, 225 S.E.2d 797 
(1976); Lundy Packing Co. v. Amalgamated 
Meat Cutters, 31 N.C. App. 595, 230 S.E.2d 181 
(1976); Citicorp Person-to-Person Fin. Center, 
Inc. v. Stallings 601 Sales, Inc., 49 N.C. App. 
187, 270 S.E.2d 567 (1980); Smart v. Smart, 59 
N.C. App: 538, 297 S.E.2d 135 (1982); A.E.P. 
Indus., Inc. v. McClure, 308 N.C. 398, 302 
S.E.2d 754 (1983). 

No appeal les from an interlocutory order 
unless such ruling or order deprives an appel- 
lant of a “substantial right” which may be lost if 
appellate review is disallowed. Hopper v. Ma- 
son, 71 N.C. App. 448, 322 S.E.2d 193 (1984). 

No appeal lies to an appellate court from an 
interlocutory order unless the order deprives 
the appellant of a substantial right which he 
would lose absent a review prior to final deter- 
mination. Thus, the threshold question pre- 
sented by a purported appeal from an order 
granting a preliminary injunction is whether 
the appellant has been deprived of any sub- 
stantial right which might be lost should the 
order escape appellate review before final judg- 
ment. Robins & Weill, Inc. v. Mason, 70 N.C. 
App. 537, 320 S.E.2d 693, cert. denied, 312 N.C. 
495, 322 S.H.2d 558, 322 S.E.2d 559 (1984). 

No appeal lies from an interlocutory order or 
ruling of a trial judge unless the order or ruling 

CH. 1. CIVIL PROCEDURE §1-277 

deprives the appellant of a substantial right 
which he would lose if the order or ruling is not 
reviewed before the final judgment. Heavener 
v. Heavener, 73 N.C. App. 331, 326 S.E.2d 78, 
cert. denied, 313 N.C.. 601, 330 S.E.2d 610 
(1985); Thompson v. Newman, 74 N.C. App. 
597, 328 S.E.2d 597 (1985); Charles Vernon 

Floyd, Jr. & Sons v. Cape Fear Farm Credit, 350 
N.C. 47, 510 S.E.2d 156 (1999). 

No appeal lies from an interlocutory order 
unless it affects a substantial right and will 
result in injury if not reviewed before final 
judgment. Horne v. Nobility Homes, Inc., 88 
N.C. App. 476, 363 S.E.2d 642 (1988); Howell v. 
Howell, 89 N.C. App. 115, 365 S.E.2d 181 
(1988). 
Although it is the general rule that no appeal 

lies from an interlocutory order, this section 
and § 7A-27(d) permit an immediate appeal 
from an interlocutory order which affects a 
substantial right. Fox v. Wilson, 85 N.C. App. 
292, 354 S.E.2d.737.(1987). 
An interlocutory order is immediately  ap- 

pealable only when it affects a substantial right 
of the appellant. Helms v. Griffin, 64 N.C. App. 
189, 306 S.E.2d 530 (1983). 
An appeal from an interlocutory order will 

not be considered premature if it adversely 
affects a substantial right of the appellants. 
Freeland v. Greene, 33 N.C. App. 537, 2385 
S.E.2d 852 (1977). 

This section and § 7A-27, taken together, 
provide that no appeal lies to an appellate court 
from an interlocutory order or ruling of the trial 
judge unless such ruling or order deprives the 
appellant of a substantial right which he would 
lose if the ruling or order is not reviewed before 
final judgment. Blackwelder v. State Dep’t of 
Human Resources, 60 N.C. App. 331, 299 
S.E.2d 777 (1988). 
No appeal lies from an interlocutory order 

unless such order deprives an appellant of a 
substantial right and will result in injury if not 
reviewed prior to the final judgment. Pitt v. 
Williams, 101 N.C. App. 402, 399 S.E.2d 366 
(1991). 
An appeal of an interlocutory order or judg- 

ment is permitted if the trial court’s decision 
deprives the appellant of a substantial right 
which would be lost absent immediate review. 
North Carolina DOT v. Page, 119 N.C. App. 730, 
460 8.E.2d 332 (1995). 
An interlocutory order was immediately ap- 

pealable, where substantial rights were af- 
fected by the trial court’s denial of a motion by 
a physician and his employer to intervene in a 
declaratory judgment action brought by an in- 
fant patient’s estate. Alford v. Davis, 131 N.C. 
App. 214, 505 S.E.2d 917 (1998). 

“Substantial” Defined. — The word “sub- 
stantial” is defined as “of real worth and impor- 
tance; of considerable value, valuable.” Setzer v. 
Annas, 21 N.C. App. 632, 205 S.E.2d 558 
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(1974), rev'd on other grounds, 286 N.C. 534, 
212 S.E.2d 154 (1975); Smart v. Smart, 59 N.C. 
App. 533, 297 S.E.2d 135 (1982). 
A substantial right is one which will clearly 

be lost or irremediably adversely affected if the 
order is not reviewable before final judgment. 
In other words, the right to immediate appeal is 
reserved for those cases in which the normal 
course of procedure is inadequate to protect the 
substantial right affected by the order sought to 
be appealed. Blackwelder v. State Dep’t of Hu- 
man Resources, 60 N.C. App. 331, 299 S.E.2d 
777 (1983); Brown v. Brown, 77 N.C. App. 206, 
334 S.E.2d 506 (1985), cert. denied, 315 N.C. 
389, 338 S.E.2d 878 (1986). 
The Supreme Court has adopted the defini- 

tion of “substantial right” as: “A legal right 
affecting or involving a matter of substance as 
distinguished from matters of form: A right 
materially affecting those interests which a 
man is entitled to have preserved and protected 
by law: A material right.” LaFalce v. Wolcott, 76 
N.C. App. 565, 334 S.E.2d 236 (1985). 

In determining the appealability of interloc- 
utory orders, a substantial right is a right 
which will be lost or irremediably adversely 
affected if the order is not reviewable before the 
final judgment. Jenkins v. Maintenance, Inc., 
76 N.C. App. 110, 332 S.E.2d 90 (1985). 
The “substantial right” test for appealabil- 

ity of interlocutory orders is more easily stated 
than applied. It is usually necessary to resolve 
the question in each case by considering the 
particular facts of that case and the procedural 
context in which the order from which appeal is 
sought was entered. Blackwelder v. State Dep’t 
of Human Resources, 60 N.C. App. 331, 299 
S.E.2d 777 (1983). 

There has evolved a two-part test of the 
appealability of interlocutory orders under the 
“substantial right” exception provided in sub- 
section (a) of this section and § 7A-27(d)(1). 
First, the right itself must be “substantial,” and 
second, the enforcement of the substantial 
right must be lost, prejudiced or be less than 
adequately protected by exception to entry of 
the interlocutory order. J & B Slurry Seal Co. v. 
Mid-South Aviation, Inc., 88 N.C. App. 1, 362 
S.E.2d 812 (1987). 

Interlocutory order “affects a substantial 
right” so that it is appealable under subsection 
(a) of this section and § 7A-27(d)(1) if right 
affected is “substantial” and right will “be lost, 
prejudiced, or be less than adequately protect- 
ed” if order is not reviewed before final judg- 
ment. T’ai Co. v. Market Square Ltd. Partner- 
ship, 92 N.C. App. 234, 373 S.E.2d 885 (1988). 

The appealability of interlocutory orders pur- 
suant to the “substantial right” exception is 
determined by a two-step test. The right itself 
must be substantial and the deprivation of that 
substantial right must potentially work injury 
to plaintiff if not corrected before appeal from 
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final judgment. Miller v. Swann Plantation Dev. 
Co., 101 N.C. App. 394, 399 S.E.2d 137 (1991); 
Travco Hotels, Inc. v. Piedmont Natural Gas 

Co., 332 N.C. 288, 420 S.E.2d 426 (1992). 
In order to determine whether a sub- 

stantial right will be affected by delaying an 
interlocutory appeal, the appellate court must 
examine each case by considering the particu- 
lar facts of the case and the procedural context 
in which the order from which appeal is sought 
was entered. Myers v. Barringer, 101 N.C. App. 
168, 398 S.E.2d 615 (1990). 
Substantial Rights Analysis in Criminal 

Appeals. — Reliance upon a substantial rights 
analysis as the basis for appellate review ap- 
pears contrary to the plain and unambiguous 
language of the statutes governing criminal 
appeals. State v. Shoff, 118 N.C. App. 724, 456 
S.E.2d 875 (1995), appeal dismissed, 340 N.C. 

572, 460 S.E.2d 328 (1995), aff'd, 342 N.C. 638, 
466 S.E.2d 277 (1996). 

Qualified Immunity. — Appeal from defen- 
dants who made cross-assignments of error 
based on the defense of qualified immunity 
involved a substantial right and was properly 
before the court. Staley v. Lingerfelt, 134 N.C. 
App. 294, 517 S.E.2d 392 (1999), cert. denied, 
351 N.C. 109, 540 S.E.2d 367 (1999). 
Governmental Immunity. — Orders deny- 

ing motions to dismiss grounded on the defense 
of governmental immunity through the public 
duty doctrine affect a substantial right and are 
immediately appealable. Lovelace v. City of 
Shelby, 183 N.C. App. 408, 515 S.E.2d 722 
(1999). 

The denial of the defendant school board’s 
motion for summary judgment grounded on 
governmental immunity affected a substantial 
right and was immediately appealable. Craig v. 
Asheville City Bd. of Educ., 142 N.C. App. 518, 
543 S.E.2d 186 (2001). 
Determination of Which Defendants 

Caused Damage. — Trial court’s dismissal of 
plaintiffs’ claims against aircraft manufacturer 
for, inter alia, negligence, breach of warranties, 
strict liability and infliction of emotional dis- 
tress, affected a substantial right to have deter- 
mined in a single proceeding, i.e., whether 
plaintiffs were damaged by the actions of one, 
some or all defendants, where their claims 

arose upon the same series of transactions. 
Driver v. Burlington Aviation, Inc., 110 N.C. 
App. 519, 430 S.E.2d 476 (1993). 
Order Determining Only Issue of Liabil- 

ity. — A judgment which determines only that 
there has in fact been a breach by defendant 
and leaves unresolved the issue of plaintiffs’ 
damage is clearly an interlocutory order; fur- 
thermore, an order determining only the issue 
of liability and leaving unresolved other issues 
such as that of damages cannot be held to 
“affect a substantial right”. Johnston v. Royal 
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Indem. Co., 107 N.C. App. 624, 421 S.E.2d 170 

(1992). 
Monetary Awards Affecting Substantial 

Right. — Although a money judgment may 
involve a substantial right, where jury awarded 
plaintiff $1.00 nominal damages, payment of 
the $1.00 would not potentially work injury to 
plaintiff if not corrected before appeal from the 
final judgment. Therefore, plaintiff did not 
have a statutory right to appeal pursuant to 
this section or § 7A-27. Donnelly v. Guilford 

County, 107 N.C. App. 289, 419 S.E.2d 365 
(1992). 
Arbitration Order. — An order denying 

arbitration, although interlocutory, is immedi- 
ately appealable because it involves a substan- 
tial right which might be lost if appeal is 
delayed. Miller v. Two State Constr. Co., 118 
N.C. App. 412, 455 S.E.2d 678 (1995). 
An order compelling arbitration is interlocu- 

tory, does not affect a substantial right, and is 
not immediately appealable. Laws v. Horizon 
Hous., Inc., 187 N.C. App. 770, 529 S.E.2d 695 
(2000). 
Where evidence showed that plaintiff knew 

that the terms of a Dispute Resolution Agree- 
ment (DRA) would apply to her should she 
continue her employment, and she did con- 
tinue, sufficient consideration existed to sup- 
port the agreement, plaintiff relinquished the 
right to pursue disputes in court, and the trial 
court’s refusal to compel arbitration deprived 
defendants of a substantial right entitling them 
to immediate appeal. Howard v. Oakwood 
Homes Corp., 1384 N.C. App. 116, 516 S.E.2d 
879 (1999), cert. denied, 350 N.C. 832, 539 
S.E.2d 288 (1999), cert. denied, 528 U.S. 1155, 
120 S. Ct. 1161, 145 L. Ed. 2d 1072 (2000). 
Possibility of Inconsistent Verdicts. — 

Plaintiffs’ appeal is reviewable under the sub- 
stantial right exception where a dismissal 
would raise the possibility of inconsistent ver- 
dicts in later proceedings. Hoots v. Pryor, 106 
N.C. App. 397, 417 S.E.2d 269, cert. denied, 332 
N.C. 344, 421 S.E.2d 148 (1992). 
Where dismissal of appeal as interlocutory 

could result in two different trials on the same 
issues, creating the possibility of inconsistent 
verdicts, a substantial right was prejudiced; 
therefore, defendant’s motion for summary 
judgment which was granted by the trial court 
was immediately appealable by plaintiff. 
Hartman v. Walkertown Shopping Ctr., Inc., 
113 N.C. App. 632, 439 S.E.2d 787, cert. denied, 
336 N.C. 780, 447 S.E.2d 422 (1994). 
When a party asserts a statutory privi- 

lege, such as that set out by § 90-21.22(e) 
(right to non-disclosure of confidential informa- 
tion), which directly relates to the matter to be 
disclosed under an interlocutory discovery or- 
der, and the assertion is not otherwise frivolous 
or insubstantial, the challenged order affects a 
substantial right under subsection (a) of this 
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section and § 7A-27(d)(1) and is immediately 

reviewable; to the extent that cases like Kaplan 
v. Prolife Action League of Greensboro, 123 
N.C.App. 677, 474 S.E.2d 408 (1996) differ, they 
are overruled. Sharpe v. Worland, 351 N.C. 159, 
522 S.E.2d 577 (1999). 
Avoidance of Rehearing or Trial Is Nota 

Substantial Right. — An interlocutory order 
which does not affect a “substantial right” of 
one of the parties under this section and § 7A- 

27(d) is not appealable, and the avoidance of a 
rehearing or trial is not considered to be such a 
“substantial right.” Davis v. Mitchell, 46 N.C. 
App. 272, 265 S.E.2d 248 (1980). 

Avoidance of a rehearing or trial is not a 
“substantial right” entitling a party to an im- 
mediate appeal. Blackwelder v. State Dep’t of 
Human Resources, 60 N.C. App. 331, 299 
S.E.2d 777 (1983). 

Denial of a motion to dismiss is interlocutory 
because it simply allows an action to proceed 
and will not seriously impair any right of de- 
fendant that cannot be corrected upon appeal 
from final judgment, and the avoidance of trial 
is not a “substantial right” that would make 
such an interlocutory order appealable under 
this section or § 7A-27(d). Howard v. Ocean 
Trail Convalescent Ctr., 68 N.C. App. 494, 315 
S.E.2d 97 (1984). 

The mere avoidance of a rehearing on a 
motion or the avoidance of a trial when sum- 
mary judgment is denied is not a “substantial 
right.” LaFalce v. Wolcott, 76 N.C. App. 565, 334 
S.E.2d 236 (1985). 

Avoidance of a trial is not a substantial right 
entitling plaintiff to an immediate appeal. 
Horne v. Nobility Homes, Inc., 88 N.C. App. 
476, 363 S.E.2d 642 (1988). 
Avoidance of a trial is not a substantial right. 

Subsection (b) of this statute, however, provides 
an exception to the general rule by allowing an 
“immediate appeal from the adverse ruling as 
to the jurisdiction of the court over the person.” 
Burlington Indus., Inc. v. Richmond County, 
DOT, 90 N.C. App. 577, 369 S.E.2d 119 (1988). 
But a party has a “substantial right” to 

avoid separate trials of the same legal 
issues. Whitehurst v. Corey, 88 N.C. App. 746, 
364 S.E.2d 728 (1988). 

Simply having all claims determined in one 
proceeding is not a substantial right. A party 
has instead the substantial right to avoid two 
separate trials of the same “issues,” but avoid- 
ing separate trials of different issues is not a 
substantial right. J & B Slurry Seal Co. v. 
Mid-South Aviation, Inc., 88. N.C. App. 1, 362 
S.H.2d 812 (1987). 

The right to avoid the possibility of two trials 
on the same issues can be a substantial right so 
as to warrant an immediate appeal under this 
section and § 7A-27(d). Dalton Moran Shook, 
Inc. v. Pitt Dev. Co., 118 N.C. App. 707, 440 
S.E.2d 585 (1994). 
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The right to avoid the possibility of two trials 
on the same issues can be a substantial right 
that permits an appeal of an interlocutory or- 
der when there are issues of fact common to the 
claim appealed and remaining claims. Allen v. 
Sea Gate Ass’n, 119 N.C. App. 761, 460 S.E.2d 
197 (1995). 
Deprivation of Immediate Appellate Re- 

view Not a Substantial Right. — Where the 
only possible “injury” defendant would suffer if 
not permitted immediate appellate review was 
the necessity of proceeding to trial before the 
matter was reviewed by the appellate court, 
defendant was not faced with the deprivation of 
a substantial right under this section. Ander- 
son v. Atlantic Cas. Ins. Co., 134 N.C. App. 724, 
518 S.E.2d 786 (1999). 
Denial of Appeal of Summary Judge- 

ment on Contract Claim Where Tort Claim 
Survived. — Plaintiff, the administrator of the 
estates of his wife and two children, and guard- 
ian ad litem of a surviving injured child, who 
sued defendants/railroad company and engi- 
neering firm, would be denied the right to an 
immediate interlocutory appeal of a summary 
judgment on his contract claim where his tort 
claim survived the summary judgment and the 
trial court reserved the right to rule on matters 
of evidence that judge considered competent, 
relevant and admissible on the remaining is- 
sues. Turner v. Norfolk S. Corp., 1387 N.C. App. 
138, 526 S.E.2d 666 (2000). 

Partial Dismissal of Cause of Action. —A 
shooting victim’s interlocutory claims against 
the defendants were appealable, where sum- 
mary judgment was granted as to certain of the 
victim’s premises liability claims as the victim 
had a substantial right to have all liability 
issues resolved by the same jury and in avoid- 
ing inconsistent verdicts. Vera v. Five Crow 
Promotions, Inc., 130 N.C. App. 645, 503 S.E.2d 
692 (1998). 
The trial court’s dismissal of all claims 

against defendant insurer and some but 
not all claims against defendant landlords 
affected a substantial right where plaintiff 
sought relief against them based on negligence, 
violation of the statutory duty of a landlord to 
repair premises, unfair and deceptive trade 
practices, and wrongful death, all arising from 
the single occurrence of a fire in a rental home 
and where she had the right to have all her 
claims adjudicated in a single proceeding. 
Prince v. Wright, 141 N.C. App. 262, 541 S.E.2d 
191 (2000). 
Denial of defendant’s motion to dismiss 

on the basis of res judicata did not affect a 
substantial right entitling it to immediate ap- 
peal where no possibility of inconsistent ver- 
dicts existed and no “manifest” injustice would 
result absent immediate appeal. Country Club 
of Johnston County, Inc. v. United States Fid. & 
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Guar. Co., 185 N.C. App. 159, 519 S.E.2d 540 
(1999). 

Partial Summary Judgment Granted. — 
The appellate court eliminated specifically the 
application of the doctrine of substantial rights 
to cases wherein partial summary judgment 
has been granted denying a claim for punitive 
damages. Moose v. Nissan of Statesville, Inc., 
115 N.C. App. 423, 444 S.E.2d 694 (1994). 
The plaintiff’s appeal of the trial court’s 

partial grant of summary judgment on the 
issue of breach of contract was interlocutory 
with no immediate right to appeal because it 
did not affect substantial rights. Alexander 
Hamilton Life Ins. Co. of Am. v. J&H Marsh & 
McClennan, Inc., 142 N.C. App. 699, 543 S.E.2d 

898 (2001). 
Reinstatement of Lawsuits Not Affect- 

ing Substantial Right. — Defendant’s appeal 
of an order granting plaintiffs’ motions for re- 
instatement of their lawsuits for payment of 
materials provided on a county improvement 
project was interlocutory and not appealable 
although a denial of review might force them 
“to continue the defense of thle] action.” Inte- 
rior Distribs., Inc. v. Autry, 140 N.C. App. 541, 
536 S.E.2d 853 (2000), cert denied, 353 N.C. 
375, 547 S.E.2d 411 (2001). 

Class Action. — Because no substantial 
right was involved in a trial court’s determina- 
tion that the case met the prerequisites to 
utilizing a class action, the general rule disal- 
lowing interlocutory appeals of such orders 
applied. Frost v. Mazda Motor of Am., 353 N.C. 
188, 540 S.E.2d 324 (2000). 
Attorney-Client Privilege. — The trial 

court’s orders requiring that the defendants- 
insurers produce material protected by the at- 
torney-client privilege affected a substantial 
right and entitled them to a hearing on appeal. 
Evans v. United Servs. Auto. Ass’n, 142 N.C. 
App. 18, 541 S.E.2d 782 (2001), cert. denied, 
353 N.C. 371, 547.S.E.2d 810 (2001). 

Collateral Estoppel. — The denial of a 
motion for summary judgment based on the 
defense of collateral estoppel may affect a sub- 
stantial right. McCallum v. North Carolina 
Coop. Extension Serv., 142 N.C. App. 48, 542 
S.E.2d 227 (2001), cert. denied, 353 N.C. 452, 
548 S.E.2d 527 (2001). 

C. Grant or Denial of New Trial. 

Application for New Trial Is Within Dis- 
cretion of Trial Judge. — An application for a 
new trial, except for error of law in its conduct, 
is addressed solely to the discretion of the 
presiding judge, whose decision is _ not 
reviewable on appeal. Thomas v. Myers, 87 
N.C. 31 (1882); Carson v. Dellinger, 90 N.C. 226 

(1884). 
And Is Not Reviewable Absent Abuse. — 

The determination of a motion to set aside the 
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verdict and grant a new trial is a matter within 
the sound discretion of the trial judge, and is 
not reviewable, except where there has been an 
abuse of discretion. Coats v. Norris, 180 N.C. 
77, 104 S.E. 71 (1920); Harrill v. Seaboard Air 
Line Ry., 181 N.C. 315, 107 S.E. 136 (1921). 
Appeal Only Lies as to Matters of Law. — 

An appeal from an order granting or refusing a 
new trial only lies from some order or judgment 
involving a matter of law or legal inference; 
that is, the order or judgment must be one that 
involves the question whether or not a party to 
the action is entitled to a new trial as of right 
and as a matter of law. Braid v. Lukins, 95 N.C. 
123 (1886). 
The appellate court has jurisdiction to re- 

view, upon appeal, the decision of the court 
below granting or refusing to grant a new trial 
where a matter of law or legal inference is 
involved. Johnson v. Bell, 74 N.C. 355 (1876). 
Order setting aside verdict as a matter 

of law is appealable. Tuthill v. Norfolk S.R.R., 
174 N.C. 77, 93 S.E. 446 (1917). 
Grant of Partial New Trial. — The lan- 

guage in subsection (a) of this section which 
provides that an appeal may be taken from 
every judicial order or determination of a judge 
of a superior or district court which “grants or 
refuses a new trial” does not apply to an order 
which grants only a partial new trial. Unigard 
Carolina Ins. Co. v. Dickens, 41 N.C. App. 184, 
254 S.E.2d 197 (1979). 
An order granting a partial new trial is not 

immediately appealable, despite the language 
of subsection (a) of this section. LaFalce v. 
Wolcott, 76 N.C. App. 565, 334 S.E.2d 236 
(1985). 
A discretionary new trial order, as op- 

posed to order granting new trial as mat- 
ter of law, is not reviewable on appeal in the 
absence of manifest abuse. Edge v. Metropoli- 
tan Life Ins. Co., 78 N.C. App. 624, 337 S.E.2d 
672 (1985). 
New Trial on Damage Issue. — Defendant 

may not appeal from an order directing a new 
trial solely on the issue of damages. Johnson v. 
Garwood, 49 N.C. App. 462, 271 S.E.2d 544 
(1980). 
Contents of Record When Grant or De- 

nial of New Trial Is Appealed. — To give 
parties the benefit of the provision of this 
section allowing an appeal from an order grant- 
ing or refusing a new trial, the presiding judge 
should put upon the record the matters induc- 
ing the order, so that the appellate court can see 
whether the order presents a matter of law 
which is a subject of review or a matter of 
discretion which is not. Carson v. Dellinger, 90 
N.C. 226 (1884). 

D. Jurisdiction. 

Purpose of Subsection (b). — Subsection 
(b) of this section simply allows a defendant, 
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when the trial court has denied his motion to 
dismiss on the ground that the court lacked 
jurisdiction over the defendant, a means of 
immediate appellate determination as_ to 
whether the trial court has jurisdiction, so that 
it can then proceed to answer the questions 
raised by the lawsuit. Holt v. Holt, 41 N.C. App. 
344, 255 S.E.2d 407 (1979). 
Subsection (b) was not enacted as a 

means of allowing litigants to seek advi- 
sory opinions from the appellate courts before 
necessary questions are resolved by the trial 
courts. Holt v. Holt, 41 N.C. App. 344, 255 
S.E.2d 407 (1979). 
Subsection (b) Applies to Jurisdictional 

Power. — Subsection (b) of this section applies 
to the State’s authority to bring a defendant 
before its courts, not to technical questions 
concerned only with whether that authority 
was properly invoked from a procedural stand- 
point. If the court has the jurisdictional power 
to require that the party defend, and the chal- 
lenge is merely to the process or service used to 
bring the party before the court, subsection (b) 
does not apply. Love v. Moore, 305 N.C. 575, 291 
S.E.2d 141, rehearing denied, 306 N.C. 393, 
294 S.E.2d 221 (1982); Sigman v. R.R. Tydings, 
Inc., 59 N.C. App. 346, 296 S.E.2d 659 (1982). 

The provision in subsection (b) of this section 
for immediate appeal from an adverse ruling as 
to the jurisdiction of the court over the person 
or property of defendant applies to the State’s 
authority to bring a defendant before its courts, 
not to challenges to sufficiency of process and 
service. Howard v. Ocean Trail Convalescent 
Ctr., 68 N.C. App. 494, 315 S.E.2d 97 (1984). 
And Is Limited to “Minimum Contacts” 

Questions. — The right of immediate appeal of 
an adverse ruling as to jurisdiction over the 
person, under subsection (b) of this section, is 
limited to rulings on “minimum contacts” ques- 
tions. To the extent that they are inconsistent 
with this interpretation, the decisions in Van 
Buren v. Glasco, 27 N.C. App. 1, 217 S.E.2d 579 
(1975); Smith v. American Radiator & Std. San. 
Corp., 38 N.C. App. 457, 248 S.E.2d 462, cert. 
denied, 296 N.C. 586, 254 S.E.2d 33 (1978); 
Kahan v. Lonzigiotti, 45 N.C. App. 367, 263 
S.E.2d 345, cert. denied, 300 N.C. 374, 267 
S.E.2d 675 (1980), are overruled. Love v. Moore, 
305 N.C. 575, 291 S.E.2d 141, rehearing de- 
nied, 306 N.C. 393, 294 S.E.2d 221 (1982). 

Allowing an immediate appeal only for “min- 
imum contacts” jurisdictional questions pre- 
cludes premature appeals to the appellate 
courts about issues of technical defects which 
can be fully and adequately considered on an 
appeal from final judgment, while ensuring 
that parties who have less than “minimum 
contacts” with this State will never be forced to 
trial against their wishes. Love v. Moore, 305 
N.C. 575, 291 S.E.2d 141, rehearing denied, 
306 N.C. 398, 294 S.E.2d 221 (1982). 
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Subsection (b) of this section allows immedi- 
ate appeals concerning only “minimum con- 
tacts” questions: the question of whether the 
courts of this state have the authority to re- 
quire defendant to defend the claim. This ques- 
tion involves a two-fold determination: whether 
the North Carolina statutes permit the courts 
of this jurisdiction to entertain this action 

against defendant, and, if so, whether this 
exercise of jurisdiction violates due process. 
Styleco, Inc. v. Stoutco, Inc., 62 N.C. App. 525, 
302 S.E.2d 888 (1983). 

The right of immediate appeal of an adverse 
ruling as to jurisdiction over the person, under 
this statute, is limited to rulings on “minimum 
contacts” questions. Burlington Indus., Inc. v. 
Richmond County, DOT, 90 N.C. App. 577, 369 
S.E.2d 119 (1988). 

Defendants had no immediate right of appeal 
based on procedural issues regarding plaintiffs’ 
issuance of service of process, rather than alle- 
gations defendants had insufficient minimum 
contacts to establish personal jurisdiction. Hart 
v. F.N. Thompson Constr. Co., 132 N.C. App. 
229, 511 S.E.2d 27 (1999). 
Appeal as to Personal Jurisdiction Lies 

at Any Stage. — An immediate appeal lies 
from an adverse ruling as to the personal, in 
rem or quasi in rem jurisdiction of the court at 
any stage of the proceedings. Stahl-Rider, Inc. 
v. State, 48 N.C. App. 380, 269 S.E.2d 217 
(1980). 

Denial of the motion to dismiss for lack of in 
personam jurisdiction is immediately appeal- 
able. Coastal Chem. Corp. v. Guardian Indus., 
Inc., 63 N.C. App. 176, 303 S.E.2d 642 (1983). 
An appeal from denial of a subsidiary motion, 

while the main motion is pending, would ordi- 
narily be dismissed as interlocutory. Where the 
court expressly denies a subsidiary motion on 
the basis that it does not have authority to 
grant the relief sought in the main motion, such 
ruling is equivalent to a denial of the main 
motion. The order thus in effect determines the 
action, and is therefore immediately appeal- 
able. Leach v. Alford, 63 N.C. App. 118, 304 
S.E.2d 265 (1983). 

While § 1-278 provides that interlocutory 
orders affecting a judgment appealed from can 
be reviewed with the judgment, that section 
applies only to interlocutory orders that are not 
appealable; here, the order upholding the 
court’s jurisdiction over the defendant was im- 
mediately appealable under the express provi- 
sions of subsection (b) of this section. Gualtieri 
v. Burleson, 84 N.C. App. 650, 353 S.E.2d 652, 
cert. denied, 320 N.C. 168, 358 S.E.2d 50 

(1987). 
Although denial of a motion for summary 

judgment ordinarily is not appealable, an ap- 
peal will lie when the summary judgment mo- 
tion is based on a challenge to personal juris- 
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diction. Hargett v. Reed, 95 N.C. App. 292, 382 
S.E.2d 791 (1989). 
But Substance and Not Form Controls. 

— Subsection (b) of this section allows interloc- 
utory appeals only where the authority of the 
court to exercise jurisdiction over the person is 
contested. Merely making a motion to dismiss 
for lack of such jurisdiction will not ipso facto 
make an otherwise interlocutory order appeal- 
able, as substance, not form, controls. Poret v. 
State Personnel Comm’n, 74 N.C. App. 536, 328 
S.E.2d 880, cert. denied, 341 N.C. 117, 332 
S.E.2d 491, 332 S.E.2d 492 (1985). 

Denial of a motion to dismiss for lack of 
jurisdiction over the person does not give rise to 
an automatic right of appeal, despite statutory 
language appearing to have such effect. Poret v. 
State Personnel Comm’n, 74 N.C. App. 536, 328 
S.E.2d 880, cert. denied, 314 N.C. 117, 332 
S.E.2d 491, 332 S.E.2d 492 (1985). 
Determinations of Subject Matter Juris- 

diction. — The denial of a motion to dismiss 
for lack of subject matter jurisdiction was prop- 
erly appealable. North Carolina R.R. v. City of 
Charlotte, 112 N.C. App. 762, 437 S.E.2d 393 
(1993), appeal dismissed, review denied, 336 
N.C. 608, 447 S.E.2d 397 (1994), cert. denied, 
515. U.S. 1180, 1158S. Cr. 2554, 132-1. kd. 2d 
808 (1995). 
Denial of Motions Challenging Personal 

and Subject Matter Jurisdiction Distin- 
guished. — While subsection (b) of this section 
permits the immediate appeal of an order de- 
nying a motion made pursuant to § 1A-1, Rule 
12(b)(2) to dismiss for lack of jurisdiction over 
the person, it does not apply to orders denying 
motions made pursuant to § 1A-1, Rule 
12(b)(1) to dismiss for lack of subject matter 
jurisdiction. Such orders, like other orders not 
determinative of an action, are interlocutory 
and therefore not immediately appealable. 
Teachy v. Coble Dairies, Inc., 306 N.C. 324, 293 
S.E.2d 182 (1982). 

Subsection (b) of this section has no applica- 
tion in the denial of a motion challenging “sub- 
ject matter” jurisdiction. A trial judge’s order 
denying a motion to dismiss for lack of subject 
matter jurisdiction is interlocutory and not 
immediately appealable. Shaver v. N.C. Monroe 
Constr. Co., 54 N.C. App. 486, 283 S.E.2d 526 
(1981). 
Sovereign Immunity. — Whether sover- 

eign immunity is a question of subject matter 
jurisdiction or personal jurisdiction is an unset- 
tled area of the law in this State. The distinc- 
tion is important because the denial of a motion 
to dismiss for lack of subject matter jurisdiction 
pursuant to § 1A-1, Rule 12(b)(1) is 
nonappealable, but the denial of a motion chal- 
lenging the jurisdiction of the court over the 
person of the defendant pursuant to § 1A-1, 

Rule 12(b)(2) is immediately appealable. 
Zimmer v. North Carolina Dep’t of Transp., 87 
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N.C. App. 132, 360 S.E.2d 115 (1987). 
Sovereign immunity is a matter of per- 

sonal jurisdiction, not subject matter juris- 
diction; therefore, the trial court’s refusal to 
dismiss a suit against the state on these 
grounds is immediately appealable under this 
section. Colombo v. Dorrity, 115 N.C. App. 81, 
443 S.E.2d 752, cert. denied, 337 N.C. 689, 448 
S.E.2d 517 (1994). 
Refusal to Dismiss Suit on Grounds of 

Governmental Immunity. — An immediate 
appeal lies under subsection (b) of this section 
from the trial court’s refusal to dismiss a suit 
against the State on the grounds of governmen- 
tal immunity. Stahl-Rider, Inc. v. State, 48 N.C. 
App. 380, 269 S.E.2d 217 (1980); Huyck Corp. v. 
C.C. Mangum, Inc., 58 N.C. App. 532, 293 
S.E.2d 846 (1982), modified on other grounds, 

309 N.C. 788, 309 S.E.2d 183 (1983). 
Although the federal courts have tended to 

minimize the importance of the designation of a 
sovereign immunity defense as either a§ 1A-1, 
Rule 12(b)(1) motion regarding subject matter 
jurisdiction or a § 1A-1, Rule 12(b)(2) motion 
regarding jurisdiction over the person, the dis- 
tinction is crucial in this State because subsec- 
tion (b) of this section allows the immediate 
appeal of a denial of a § 1A-1, Rule 12(b)(2) 
motion but not the immediate appeal of a 
denial ofa§ 1A-1, Rule 12(b)(1) motion. Teachy 
v. Coble Dairies, Inc., 306 N.C. 324, 293 S.E.2d 
182 (1982). 
Where the defendants asserted governmen- 

tal immunity from suit through the public duty 
doctrine, plaintiff’s interlocutory appeal was 
therefore properly before the court. Clark v. 
Red Bird Cab Co., 114 N.C. App. 400, 442 
S.E.2d 75 (1994). 

E. Injunctions. 

Appeal from Order Refusing Injunction. 
— A plaintiff can appeal from a decision of a 
judge at chambers refusing an injunction. First 
Natl Bank v. Jenkins, 64 N.C. 719 (1870). 
Appeal from Order Continuing Injunc- 

tion. — While the overruling of a motion to 
dismiss is not ordinarily an appealable order, 
as no substantial right of the litigant is thereby 
affected, when an injunction has been issued an 
order continuing the same affects a substantial 
right, and an appeal may be taken from an 
order entered on a motion to dismiss. Warlick v. 
H.P. Reynolds & Co., 151 N.C. 606, 66 S.E. 657 
(1910). 
An appeal from an interlocutory order will 

not be considered premature if a substantial 
right of the appellant would be adversely af- 
fected by continuance of an injunction in effect 
pending final determination of the case. Sea- 
board Indus., Inc. v. Blair, 10 N.C. App. 323, 178 
S.E.2d 781 (1971); Forrest Paschal Mach. Co. v. 
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Milholen, 27 N.C. App. 678, 220 S.E.2d 190 

(1975). 
An order granting or refusing a prelim- 

inary injunction is an interlocutory order 
governed by the requirements of this section. 
Gunkel v. Kimbrell, 29 N.C. App. 586, 225 
S.E.2d 127 (1976). 

For a defendant to have a right of appeal 
from a mandatory preliminary injunction, sub- 
stantial rights of the appellant must be ad- 
versely affected. Otherwise, an appeal from 
such an interlocutory order is subject to being 
dismissed. Dixon v. Dixon, 62 N.C. App. 744, 
303 S.E.2d 606 (1983). 
When Grant of Preliminary Injunction 

Is Appealable. — The threshold question pre- 
sented by a purported appeal from an order 
granting a preliminary injunction is whether 
the appellant has been deprived of any sub- 
stantial right which might be lost should the 
order escape appellate review before final judg- 
ment. If no such right is endangered, the appeal 
cannot be maintained. State, Child Day-Care 
Licensing Comm’n v. Fayetteville St. Christian 
School, 299 N.C. 351, 261 S.E.2d 908, appeal 
dismissed, 449 U.S. 807, 1015S. Ct. 55, 66 L. Ed. 
2d 11 (1980). | 
Appeal from an interlocutory injunction is 

not considered premature and will be enter- 
tained by the Court of Appeals if a substantial 
right of the appellant would be adversely af- 
fected by continuance of the injunction in effect 
pending final determination of the case. 
Cablevision of Winston-Salem v. City of Win- 
ston-Salem, 3 N.C. App. 252, 164 S.E.2d 737 
(1968). 

A preliminary injunction did not affect a 
substantial right and was therefore not 
appealable where the appellee/purchaser 
could still operate its business apart from the 
portion involving the company it allegedly pur- 
chased and where the trial court provided pro- 
tection for the rights of the purchaser and 
company by requiring the plaintiff/seller to post 
security bonds. Coca-Cola Bottling Co. Consol. 
v. Durham Coca-Cola Bottling Co., 141 N.C. 
App. 569, 541 S.E.2d 157 (2000), cert. denied, 
353 N.C. 370, 547 S.E.2d 433 (2001). 
Scope of Review of Order Granting or 

Refusing Preliminary Injunction. — On 
appeal from an order of a superior court judge 
granting or refusing a preliminary injunction, 
the Supreme Court is not bound by the findings 
of fact of the hearing judge but may review and 
weigh the evidence and find the facts for itself. 
Setzer v. Annas, 286 N.C. 534, 212 S.E.2d 154 
(1975). 

In reviewing on appeal an order granting or 
continuing an interlocutory injunction in effect 
pending final determination of the case, the 
Court of Appeals is not bound by the findings of 
fact made by the trial court, but may review 
and weigh the evidence and find the facts for 
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itself. Cablevision of Winston-Salem v. City of 
Winston-Salem, 3 N.C. App. 252, 164 S.E.2d 
737 (1968). 
Defendant could appeal trial court’s is- 

suance of a preliminary injunction enjoin- 
ing defendant from operating a used car lot in 
violation of plaintiff’s zoning ordinance; al- 
though defendant’s appeal was from an inter- 
locutory order, defendant would have been de- 
prived of a substantial right, the right to 
operate his business, absent a review prior to 
determination on the merits. Town of 
Knightdale v. Vaughn, 95 N.C. App. 649, 383 
S.E.2d 460 (1989). 
Dissolution of Restraining Order Involv- 

ing Act Already Committed. — The correct- 
ness of a ruling dissolving a restraining order 
will not be considered on appeal when it is 
made to appear that the act sought to be 
restrained has been committed. Wallace v. 
Town of N. Wilkesboro, 151 N.C. 614, 66 S.E. 

657 (1910); Moore v. Cooper Monument Co., 166 
N.C. 211, 81 S.E. 170 (1914); Kilpatrick v. 
Harvey, 170 N.C. 668, 86 S.E. 596 (1915); 
Galloway v. Board of Educ., 184 N.C. 245, 114 
S.E. 165 (1922). 

F. Costs. 

Appeal Involving Only Costs Will Gener- 
ally Be Dismissed. — An appeal will be dis- 
missed where it satisfactorily appears that the 
question of costs is the only matter involved. 
Martin v. Sloan, 69 N.C. 128 (1873); State v. 

Richmond & D.R.R., 74 N.C. 287 (1876); Hasty 
v. Funderburk, 89 N.C. 993 (1883); Russell v. 
Campbell, 112 N.C. 404, 17 S.E. 149 (1893). 

Where, pending appeal, the subject matter of 
an action or the cause of action is destroyed, the 
appellate court will not consider the abstract 
question of which party should rightly have 
won, merely in order to adjudicate the costs, 
but the judgment below as to the costs will 
stand. Wikel v. Board of Comm’rs, 120 N.C. 451, 
27 S.E. 117 (1897); Herring v. Pugh, 125 N.C. 
437, 34 S.E. 538 (1899). 
Unless a Substantial Right Is Involved. 

— If some important substantial right is in- 
volved, an exception will be made to the general 
rule that the appellate court will not decide a 
mere question of costs and an opinion will be 
given. Martin v. Sloan, 69 N.C. 128 (1873). 
When Appeal Lies for Costs. — The appel- 

late court will decide the question of costs when 
the very question at issue is the legality of a 
particular item of costs. Elliott v. Tyson, 117 
N.C. 114, 23 S.E. 102 (1895); Blount v. 
Simmons, 120 N.C. 19, 26 S.E. 649 (1897). 

The appellate court will decide the question 
of costs where, taking the case below as prop- 
erly decided, the issue is whether the costs of 
the lower court were adjudicated against the 

ART. 27. APPEAL §1-277 

proper party. Herring v. Pugh, 125 N.C. 487, 34 
S.E. 538 (1899). 
Rulings Founded upon Lack of Power. — 

A ruling of the court below on a motion to allow 
and apportion costs founded upon a lack of 
power is reviewable. Martin v. Bank of 
Fayetteville, 131 N.C. 121, 42 S.E. 558 (1902); 
Horner v. Oxford Water & Elec. Co., 156 N.C. 
494, 72 S.E. 624 (1911). 
An order taxing defendant with the en- 

tire cost of copying the transcript on plain- 
tiffs’ appeal, it having been adjudged that un- 
necessary matter was sent up at the instance of 
plaintiff, was appealable. Waldo v. Wilson, 177 
N.C. 461, 100 S.E. 182 (1919). 

Denial of Motion to Retax Costs. — De- 
nial of partys motion to retax costs is 
reviewable on questions as to what are the 
costs, how much is due from the party taxed, or 
whether one or more items have been errone- 
ously inserted in bills of costs. Van Dyke v. 
Aetna Life Ins. Co., 174 N.C. 78, 93 S.E. 444 
(1917). 
Order Staying Collection of Deposition 

Costs. — There was no right or injury to justify 
an immediate appeal from a discretionary or- 
der staying collection of deposition costs where 
the moving party had clearly expressed an 
intention to institute an action in which the 
same depositions would be material, and where 
the nonmoving party incurred those costs three 
months after filing responsive motions and over 
one month after taking an affidavit which re- 
vealed insufficiency of service of process, and 
then waited an additional six months for a 
hearing upon a motion to dismiss for insuffi- 
cient service. Bell v. Moore, 31 N.C. App. 386, 
229 S.E.2d 235 (1976). 

Fiduciaries. — Although the general rule is 
that no appeal lies from a judgment for costs 
only, yet there is an exception in favor of 
fiduciaries from the statutes which makes the 
decision in those cases “one affecting substan- 
tial rights.” May v. Darden, 83 N.C. 237 (1880). 

Ill. SCOPE OF REVIEW. 

This section applies only to “matters of 
law or legal inferences,” and not to an order 
involving a mere discretion. Jenkins v. North 
Carolina Ore Dressing Co., 65 N.C. 563 (1871). 
Where the record discloses no error of 

law or legal inference made upon the trial, the 
appellate court on appeal cannot consider 
whether a miscarriage of justice has resulted in 
the case appealed. Rawls v. Lupton, 193 N.C. 
428, 187 S.E. 175 (1927). 
Judgment of Superior Court Is Final as 

to Matters of Fact. — The superior court is 
the court of final jurisdiction and has power to 
completely determine a controversy properly 
before it; its judgment is final as to all matters 
of fact established in accordance with proce- 
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dure and is subject to appeal and review only on 
matters of law. State ex rel. Utilities Comm'n v. 
Carolina Scenic Coach Co., 218 N.C. 2338, 10 

S.E.2d 824 (1940). 

Finality of Matters in Discretion of the 
Trial Court. — The discretion of the trial court 
will not be reviewed unless it appears that such 
discretion was abused or that the ruling was 
based upon a matter of law. Fayetteville Light 
& Power Co. v. Lessem Co., 174 N.C. 358, 93 
S.E. 836 (1917); Gordon v. Pintsch Gas Co., 178 
N.C. 435, 100 S.E. 878 (1919). 

A judgment or order rendered by a judge of 
the superior court in the exercise of a discre- 
tionary power is not subject to review in any 
event, unless there has been an abuse of dis- 

cretion on his part. Veazey v. City of Durham, 
231 N.C. 357, 57 S.E.2d 377, rehearing denied, 
232 N.C. 744, 59 S.E.2d 429 (1950). 

Constitutional Questions. — The appel- 
late courts will not pass upon a constitutional 
question unless it affirmatively appears that 
the question was raised and passed upon in the 
trial court. Motor Inn Mgt., Inc. v. Irvin-Fuller 
Dev. Co., 46 N.C. App. 707, 266 S.E.2d 368, 
appeal dismissed and cert. denied, 301 N.C. 73, 
273 S.E.2d 299 (1980). 

Order Setting Aside Verdict. — When a 
trial judge, in the exercise of his discretion, sets 
aside a verdict, his action may not be reviewed 
in the absence of any suggestion of an abuse of 
discretion. Atkins v. Doub, 260 N.C. 678, 133 
S.E.2d 456 (1963). 

If the verdict of the jury is, in the opinion of 
the presiding judge, contrary to the weight of 
the evidence, the judge has a discretion to set 
such verdict aside, which discretion cannot be 

reviewed in an appellate court. Watts v. Beli, 71 
N.C. 405 (1874). 

Orders regarding discovery are within 
the discretion of the trial court and will not be 
upset on appeal absent a showing of abuse of 
discretion. Dworsky v. Travelers Ins. Co., 49 
N.C. App. 446, 271 S.E.2d 522 (1980). 

Review of Evidence on Appeal from 
Grant or Denial of Preliminary Injunc- 
tion. — On appeal from an order of a superior 
court judge granting or refusing a preliminary 
injunction, the Supreme Court is not bound by 
the findings of fact of the hearing judge, but 
may review and weigh the evidence and find 
the facts for itself. Setzer v. Annas, 286 N.C. 
534, 212 S.E:2d 154 (1975). 

Review of Probate Matters. — Where a 
case 1s appealed from the probate court to the 
judge, and there is a further appeal from the 
judge to the appellate court, the latter tribunal 
can review no point before the probate court 
that was not passed upon by the judge. 
Rowland v. Thompson, 64 N.C. 714 (1870). 
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The appellate court will only pass on 
questions decisive of the appeal. 
Richardson v. Southern Express Co., 151 N.C. 
60, 65 S.E. 616 (1909). 
And Not on Questions Which May Not 

Arise on New Trial. — Where a new trial 
must be granted for certain reasons, questions 
in controversy, which may not arise again in the 
case, need not be decided. Supervisor & 
Comm’rs v. Jennings, 181 N.C. 393, 107 S.E. 
312 (1921); Moore v. Chicago Bridge & Iron 
Works, 183 N.C. 438, 111 S.E. 776 (1922). 
Moot Cases Will Not Be Decided. — Ap- 

pellate courts will not hear and decide what 
may prove to be only a moot case, or review a 
judgment at the instance of appellants who 
represent that compliance will be forthcoming 
only in the event of a favorable decision. In re 
Morris, 225 N.C. 48, 33 S.E.2d 243 (1945). 
Where the record on appeal presents only a 

moot question, the court will not express an 
opinion concerning it. Kistler v. Southern Ry., 
164 N.C. 365, 79 S.E. 676 (1914); Waters v. 
Boyd, 179 N.C. 180, 102 S.E. 196 (1920); 
Greenleaf Johnson Lumber Co. v. Valentine, 
179 N.C. 423, 102 S.E. 774 (1920). 
The appellate court will not entertain a cause 

to settle abstract propositions that are no 
longer at issue. Reid v. Norfolk S.R.R., 162 N.C. 
355, 78 S.E. 306 (1913); Davis v. Pierce, 167 
N.C. 185, 83 S.E. 182 (1914). 
Where an appeal becomes irrelevant and 

improvident through a decision of the material 
questions in another appeal taken in the same 
case, it will be dismissed. Page v. Page, 167 
N.C. 350, 83 S.E. 627 (1914); Cannon v. Com- 
missioners of Pender County, 170 N.C. 677, 87 
S.E. 31 (1915). 

To warrant reversal, error must be prej- 
udicial. McKeel v. Holloman, 163 N.C. 182, 79 
S.E. 445 (1913); Brogden v. Gibson, 165 N.C. 16, 
80 S.E. 966 (1914); Steeley v. Dare Lumber Co., 
165 N.C. 27, 80 S.E. 963 (1914). 

Error alone is not sufficient to reverse, but 
there must be harm to the party who excepts, 
by reason thereof; not that he must affirma- 
tively show injury, but ifit appears that there is 
none, his exception fails. Carter v. Seaboard Air 
Line R.R., 165 N.C. 244, 81 S.E. 321 (1914). 
A finding for defendant upon an issue renders 

any error in regard to that issue harmless, and 
judgment for plaintiff is not reversible therefor. 
Vickers v. Leigh, 104 N.C. 248, 10 S.E. 308 
(1889); Perry v. Insurance Co., 137 N.C. 402, 49 
S.E. 889 (1905), petition for rehearing dis- 
missed, 140 N.C. 649, 52 S.E. 1039 (1906). 
And Material. — Mere error in the trial of a 

cause is not sufficient grounds for reversal, but 
it should be made to appear that the ruling was 
material and prejudicial to appellant’s rights. 
Schas v. Equitable Life Assurance Soc’y of U.S., 
170 N.C. 420, 87 S.E. 222 (1915); Shaw Cotton 
Mills v. Acme Hosiery Mills, 181 N.C. 33, 106 
S.E. 24 (1921). 
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And Involve Denial of a Substantial 
Right. — Verdicts and judgments will not be 
set aside nor new trial granted for a technical 
or formal error, but to accomplish this result it 
must appear not only that the ruling was erro- 
neous, but that it amounted to a denial of some 
substantial right; this rule applies especially 
where the trial involved a long and vigorous 
contest. In re Will of Ross, 182 N.C. 477, 109 
S.E. 365 (1921). 
No Reversal for Trivial Errors. — Courts 

do not lightly grant reversals or set aside ver- 
dicts, and a motion for such, to be meritorious, 
should not be based on any merely trivial errors 
committed manifestly without prejudice. 
Rierson v. Carolina Steel & Iron Co., 184 N.C. 
363, 114 S.E. 467 (1922). 
A judgment will be affirmed where the 

correct result was accomplished, even 
though it was irregularly rendered. Rankin v. 
Oates, 183_N.C. 517, 112 S.E. 32 (1922). 
Acorrect judgment will not be disturbed 

because the trial court gave a wrong rea- 
son therefor. Burns v. McFarland, 146 N.C. 
382, 59 S.E. 1011 (1907); Brown v. Elm City 
Lumber Co., 167 N.C. 9, 82 S.E. 961 (1914); 
King v. McRacken, 171 N.C. 752, 88 S.E. 226 
(1916). 

IV. PRESUMPTIONS AND BURDEN OF 
PROOF. 

On appeal there is a presumption 
against error. In re Will of Ross, 182 N.C. 477, 
109 S.E. 365 (1921); Fellows v. Dowd, 182 N.C. 
776, 109 S.E. 69 (1921); Carstarphen v. 
Carstarphen, 193 N.C. 541, 137 S.E. 658 
(1927); Mason v. Andrews, 193 N.C. 854, 138 
S.E. 341 (1927). 
And in Favor of the Correctness of the 

Court’s Rulings. — The presumptions are in 
favor of the correctness of the rulings of law of 
the superior court, with the burden upon appel- 
lant to show error. Rawls v. Lupton, 193 N.C. 
428, 137 S.E. 175 (1927). 
Unchallenged Findings Are Presumed 

Correct. — Where findings of fact are not 
challenged by exceptions in the record, they are 
presumed to be supported by competent evi- 
dence and are binding upon appeal. Motor Inn 
Mgt., Inc. v. Irvin-Fuller Dev. Co., 46 N.C. App. 
707, 266 S.E.2d 368, appeal dismissed and cert. 
denied, 301 N.C. 73, 273 S.E.2d 299 (1980). 
Prejudicial error will not be presumed. 

Blevins v. Norfolk & W. Ry., 184 N.C. 324, 114 
S.E. 298 (1922). 
Where the testimony on which the trial 

court based its findings is not in the 
record, the findings must be accepted on ap- 
peal as final, as it is presumed that they are 
supported by the evidence. Caldwell v. 
Robinson, 179 N.C. 518, 103 S.E. 75 (1920). 

In the absence of a statement of facts, it will 
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be presumed that the trial court found such 
facts as would support its judgment. Bowers v. 
Bryan Lumber Co., 152 N.C. 604, 68 S.E. 19 
(1910). 
Where the charge is not in the record, it 

will be presumed that it correctly stated the 
law. Ellison v. Western Union Tel. Co., 163 N.C. 
5, 79 S.E. 277 (1913); Harrison v. Western 
Union Tel. Co., 163 N.C. 18, 79 S.E. 281 (1918). 
Burden Is on Appellant to Show Error. — 

The burden is on the party alleging error to 
show it affirmatively by the record. Quelch v. 
Futch? 175°°N.C.- 694,94 S.E. ‘713° (1917); 
Baggett v. Lanier, 178 N.C. 129, 100 S.E. 254 
(1919); Rawls v. Lupton, 193 N.C. 428, 137 S.E. 
175 (1927). 
And Resulting Prejudice. — The burden is 

on the appellant to show clearly that error was 
prejudicial. Mercer v. Frank Hitch Lumber Co., 
173 N.C. 49, 91 S.E. 588 (1917); Universal Oil 
& Fertilizer Co. v. Burney, 174 N.C. 382, 93 S.E. 
912 (1917); Quelch v. Futch, 175 N.C. 694, 94 
S.E. 713 (1917). 

V. ILLUSTRATIVE CASES. 

A. Appellant Held Entitled to Appeal. 

1. In General. 

When a motion on which an order is 
based is made as a matter of right and is not 
addressed to the court’s discretion, upon its 
denial the movant may appeal immediately and 
have his motion decided there on its merits. 
Parrish v. Atlantic Coast Line R.R., 221 N.C. 
292, 20 S.E.2d 299 (1942). 
An erroneous order denying party the 

right to have the case heard in the proper 
court would work an injury to the aggrieved 
party which could not be corrected if no appeal 
was allowed before the final judgment. 
DesMarais v. Dimmette, 70 N.C. App. 134, 318 
S.E.2d 887 (1984). 
An order granting a motion to dismiss 

for lack of subject matter jurisdiction is 
immediately appealable under subsection (a) of 
this section, because it determines or discontin- 
ues the action. Teachy v. Coble Dairies, Inc., 
306 N.C. 324, 293 S.E.2d 182 (1982). 

If a motion to dismiss is allowed, plain- 
tiff would have a right of immediate ap- 
peal, because further proceedings would be 
precluded by the order. Acorn v. Jones Knitting 
Corp., 12 N.C. App. 266, 182 S.E.2d 862, cert. 
denied, 279 N.C. 511, 183 S.E.2d 686 (1971). 

Grant of motion to dismiss for lack of per- 
sonal jurisdiction, though interlocutory, is im- 
mediately appealable. Schofield v. Schofield, 78 
N.C. App. 657, 338 S.E.2d 132 (1986). 
Dismissal of Claim Against One Defen- 

dant. — Dismissal of Count II of plaintiff’s 
amended complaint, resulting in dismissal of 
plaintiff’s claim against defendant professional 
corporation, affected her substantial right to 
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have determined in a single proceeding the 
issues of whether she had been damaged by the 
actions of one, some or all of the defendants, 
especially since her claims against all of them 
arose upon the same series of transactions. 
Therefore, her appeal was not premature. Fox 
v. Wilson, 85 N.C. App. 292, 354 S.E.2d 737 

(1987). 
Underinsured Motorist Carrier’s Right 

to Appear as Unnamed Defendant. — An 
underinsured motorist carrier could appeal 
from an order denying its motion to appear 
unnamed in the liability phase of a trial against 
its insured, since the right of an underinsured 
motorist carrier to defend unnamed is substan- 
tial. Church v. Allstate Ins. Co., 143 N.C. App. 
527, 547 S.H.2d 458 (2001). 
Factual Issue Central to Claim and 

Counterclaim. — In a suit for malicious pros- 
ecution in which defendant counterclaimed re- 
questing a constructive trust, a factual issue of 
whether plaintiff forged defendant’s name on a 
check was central to both actions; therefore, 
denial of appeal from summary judgment 
against defendant could have resulted in two 
juries in separate trials reaching different res- 
olutions of this same issue if subsequent trial 
on the merits and appeal were successful. Con- 
sequently, the order dismissing defendant’s 
counterclaim affected a substantial right and 
appeal was granted. Lamb v. Lamb, 92 N.C. 
App. 680, 375 S.E.2d 685 (1989). 
Order Allowing Assertion of Counter- 

claims Only as Set-Offs. — In an action 
arising out of a contract whereby defendants 
agreed to construct a house on a piece of prop“ 
erty owned by them and to convey the com- 
pleted house and property to plaintiffs, the trial 
court’s order dismissing defendants’ counter- 
claims for overages, interest expenses, liqui- 
dated damages, attorneys’ fees and trespass, 
but allowing defendants to assert these coun- 
terclaims as set-offs to plaintiffs’ claim, was not 
a final judgment; however, the judgment in 
question affected a substantial right of defen- 
dants, their right to recover on their claims 
based on the contract, and the absence of an 
immediate appeal would work an injury to 
them, the possibility of being forced to undergo 
two full trials on the merits and to incur the 
expense of litigating twice, if not corrected 
before an appeal from a final judgment. Roberts 
v. Heffner, 51 N.C. App. 646, 277 S.E.2d 446 
(1981). 
Grant of Jury Trial. — Where superior 

court’s refusal to invalidate plaintiffs’ demand 
for a jury trial in a stockholder’s derivative 
action amounted to a ruling that plaintiffs were 
entitled to a jury trial, denial of defendants’ 
motion to invalidate the demand was appeal- 
able. Faircloth v. Beard, 320 N.C. 505, 358 
S.E.2d 512 (1987), overruled in part, Jacobs v. 
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City of Asheville, 187 N.C. App. 441, 528 S.E.2d 
905 (2000). 
Order Requiring Jury Trial. — If an order 

denying a jury trial is appealable, an order 
requiring a jury trial should be appealable. If a 
denial of a jury trial affects a substantial right 
which would be lost absent a review prior to 
final determination, the requirement that a 
case will be tried by a jury should have the 
same effect. Faircloth v. Beard, 320 N.C. 505, 
358 S.E.2d 512 (1987), overruled in part, Jacobs 
v. City of Asheville, 187 N.C. App. 441, 528 
S.E.2d 905 (2000). 
Preliminary injunction against defen- 

dant, pursuant to a covenant not to com- 
pete, was appealable prior to final determina- 
tion on the merits, as it deprived defendant of a 
substantial right which he would lose absent 
review prior to a final determination. 
Masterclean of N.C., Inc. v. Guy, 82 N.C. App. 
45, 345 S.E.2d 692 (1986). 
Order Dismissing Charge of Indirect 

Civil Contempt. — An appeal would lie under 
subsection (a) of this section to review an order 
dismissing a charge of indirect civil contempt 
where the order affected a substantial right 
claimed by the appellant. Piedmont Equip. Co. 
v. Weant, 30 N.C. App. 191, 226 S.E.2d 688 
(1976). 
Order holding defendant in contempt of 

court for his failure to comply with discov- 
ery order was appealable and tested the va- 
lidity both of the original discovery order and 
the contempt order. Benfield v. Benfield, 89 
N.C. App. 415, 366 S.E.2d 500 (1988). 
When Order for Discovery Appealable. 

— If the desired discovery would not have 
delayed trial or have caused the opposing party 
any reasonable annoyance, embarrassment, op- 
pression or undue burden or expense, and if the 
information desired is highly material to a 
determination of the critical question to be 
resolved in the case, an order denying such 
discovery does affect a substantial right and is 
appealable. Dworsky v. Travelers Ins. Co., 49 
N.C. App. 446, 271 S.E.2d 522 (1980). 
Order Prohibiting Taking of Deposition 

of Plaintiff’s Expert. — Where the order of 
the superior court prohibiting the taking of the 
deposition of the plaintiff’s expert metallurgist 
by the defendant effectively precluded the de- 
fendant from introducing evidence of “read- 
ings” concerning the hardness of the metal 
obtained by the tests which the expert made, 
the order affected a substantial right of the 
defendant and was appealable. Tennessee- 
Carolina Transp., Inc. v. Strick Corp., 291 N.C. 
618, 231 S.E.2d 597 (1977). 

In wrongful death action, the defendant 
declined to answer certain interrogato- 
ries on the grounds of self-incrimination, but 
was ordered to do so by the court and he 
appealed. Although this appeal was from an 
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interlocutory order, it was nevertheless autho- 
rized, because if some of the interrogatories 
were incriminating and the defendant was com- 
pelled to answer them, his constitutional right 
could have been lost beyond recall and his 
appeal at the end of the trial would have been of 
no value. Shaw v. Williamson, 75 N.C. App. 604, 
331 S.E.2d 203, cert. denied, 314 N.C. 669, 335 
S.E.2d 496 (1985). 
Removal of Counsel. — Plaintiff had a 

substantial right to have attorney of her choice, 
properly admitted pro hac vice under § 84-4.1, 
represent her in her lawsuit, and order remov- 
ing him as counsel affected a substantial right 
of the plaintiff and was immediately appeal- 
able. Goldston v. AMC, 326 N.C. 723, 392 
S.E.2d 735 (1990). 
Removal of Public Officer. — An appeal 

from proceedings in superior court to remove a 
public officer for willful misconduct or malad- 
ministration in office would be allowed by this 
section. State ex rel. Hyatt v. Hamme, 180 N.C. 
684, 104 S.E. 174 (1920). 
An order appointing a next friend for 

plaintiff was an order affecting a substantial 
right from which plaintiff could appeal. Hagins 
v. Redevelopment Comm’n, 1 N.C. App. 40, 159 
S.E.2d 584 (1968), rev’d on other grounds, 275 
N.C. 90, 165 S.E.2d 490 (1969). 

In an action seeking to quiet title to 
property which the plaintiffs, the original 
owners, alleged was secured by two of the 
defendants, by fraud or by mutual mistake and 
conveyed to the other defendant, the current 
owner, by general warranty deed, summary 
judgment in favor of the current owner pre- 
cluded the plaintiffs from obtaining reforma- 
tion of the deed and reconveyance of the prop- 
erty, thereby affecting a substantial right; and, 
therefore, the interlocutory order was appeal- 
able. Jenkins v. Maintenance, Inc., 76 N.C. App. 
110, 332 S.E.2d 90 (1985). 
Order Was Final Judgment Despite Re- 

serving Issue for Jury. — Where the trial 
court in its order and partial summary judg- 
ment reserved for the jury the issue as to 
whether defendant has waived any objection to, 
or is estopped to deny, the tenant’s renewal of 
the lease, the order left no further action for the 
trial court to dispose of the case. Although the 
order reserved an issue for the jury, the trial 
court determined that it was _ irrelevant 
whether notice was received; therefore, there 
was no requirement for a trial on the issues of 
waiver or estoppel, and the order was effec- 
tively a final judgment and affected a substan- 
tial right. Janus Theatres of Burlington, Inc. v. 
Aragon, 104 N.C. App. 534, 410 S.E.2d 218 
(1991). 
An order requiring petitioners in a 

boundary dispute to elect between the 
boundary described in their petition and their 
claim of title to another line by adverse posses- 

ART. 27. APPEAL §1-277 

sion under their amendment to their petition 
affected a substantial right and was appeal- 
able. Jenkins v. Trantham, 244 N.C. 422, 94 
S.E.2d 311 (1956). 

An order entered in a proceeding to 
abate a public nuisance directing the re- 
opening of defendant’s safe and the making 
of an inventory of the contents, without any 
showing that the contents of the safe were 
relevant to that proceeding, was an order af- 
fecting a substantial right of defendant, from 
which appeal would lie under this section. 
State ex rel. Hooks v. Flowers, 247 N.C. 558, 
101 S.E.2d 320 (1958). 

An order denying arbitration, although 
interlocutory, is immediately appealable be- 
cause it involves a substantial right which 
might be lost if appeal is delayed. Prime S. 
Homes, Inc. v. Byrd, 102 N.C. App. 255, 401 
S.E.2d 822 (1991); Hackett v. Bonta, 113 N.C. 
App. 89, 437 S.E.2d 687 (1993). 

Issue of Damages. — Although this section 
provides that an order granting a new trial 
solely as to the issue of damages is interlocu- 
tory, where the issue of damages was the only 
contested issue at trial, plaintiff could obtain 
immediate appellate review of the trial court’s 
order. Burgess v. Vestal, 99 N.C. App. 545, 393 
S.E.2d 324 (1990). 

Denial of Motion to Disqualify Counsel 
Not Immediately Appealable. — An order 
granting disqualification of counsel seriously 
disrupts the progress of litigation while new 
counsel is obtained, but one refusing such relief 
merely allows the action to proceed and has no 
permanent effect of any kind. Travco Hotels, 
Inc. v. Piedmont Natural Gas Co., 332 N.C. 288, 

420 S.E.2d 426 (1992). 

Where defendant moved to disqualify one of 
several law firms representing plaintiff because 
that firm had obtained confidential information 
during representation of defendant in a previ- 
ous unrelated matter, denial of the motion was 
not immediately appealable. Defendant could 
adequately protect its right not to have its 
confidences used against it to its detriment by 
appealing any adverse final judgment. Travco 
Hotels, Inc. v. Piedmont Natural Gas Co., 332 
N.C. 288, 420 S.E.2d 426 (1992). 

Forum Selection Clause. — The trial 
court’s denial of a motion to dismiss was imme- 
diately appealable, where the trial court denied 
the employer’s motion to dismiss the employ- 
ee’s breach of contract suit on the ground of a 
forum selection clause, finding that the clause 
was a product of unequal bargaining power, 
because the trial court’s decision could deprive 
the employer of a substantial right if it were not 
immediately reviewed. Cox v. Dine-A-Mate, 
Inc., 129 N.C. App. 773, 501 S.E.2d 353 (1998), 
cert. denied, 349 N.C. 355 (1998). 
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2. Domestic Relations. 

Dismissal of Equitable Distribution 
Claim Was Appealable Order. — Where trial 
court’s summary judgment did not determine 
wife’s contract claim against husband’s com- 
pany, the court’s dismissal of wife’s equitable 
distribution claim was an appealable interloc- 
utory order; given the factual issues overlap- 
ping the company’s contract claim retained by 
the court and the equitable distribution coun- 
terclaim it dismissed, wife could appeal the 
dismissal of the equitable distribution counter- 
claim as a matter of right since a substantial 
right would otherwise be affected. Small v. 
Small, 93 N.C. App. 614, 379 S.E.2d 278, cert. 
denied, 325 N.C. 2738, 384 S.E.2d 519 (1989). 
Order Barring Equitable Distribution. 

— Trial court’s order denying defendant’s mo- 
tion to amend his answer in divorce action, 
which he filed following grant of absolute di- 
vorce to plaintiff, had the effect of forever 
barring defendant from asserting a claim for 
equitable distribution, and thus affected a sub- 
stantial right; it was therefore appealable as a 
matter of right. Goodwin v. Zeydel, 96 N.C. App. 
670, 387 S.E.2d 57 (1990). 
As the court’s judgment determined all 

matters pertaining to alimony and equita- 
ble distribution, the judgment was appeal- 
able under this section. Truesdale v. Truesdale, 
89 N.C. App. 445, 366 S.E.2d 512 (1988). 
Termination of Temporary Alimony. — 

Appeal of an order terminating dependent 
spouse’s right to receive temporary alimony 
was not premature, as the question of plain- 
tiff’s continued entitlement to the previously 
ordered alimony pendente lite until such time 
as her prayer for permanent alimony could be 
heard affected a “substantial right” of the de- 
pendent spouse. Brown v. Brown, 85 N.C. App. 
602, 355 S.E.2d 525, cert. denied, 320 N.C. 511, 
358 S.E.2d 516 (1987). 
Order Granting Claim for Alimony and 

Child Support. — An order granting a plain- 
tiff-wife’s claim for $4,225.00 in alimony and 
child-support arrearages and granting full 
faith and credit to a decree imposing a continu- 
ing support obligation affected a “substantial 
right” of defendant and was therefore 
reviewable by virtue of this section and § 7A- 

27(d), even though the trial court’s order did not 
determine all the issues raised in the action. 
McGinnis v. McGinnis, 44 N.C. App. 381, 261 
S.E.2d 491 (1980). 
Order which clearly affected the right of 

plaintiff to receive support on behalf of 
minor children from defendant on a monthly 
basis as needed and in the amount which had 
been found reasonably necessary for the sup- 
port and maintenance of the children involved 
a substantial right, and therefore the order in 
question was immediately appealable. Appert v. 
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Appert, 80 N.C. App. 27, 341 S.E.2d 342 (1986). 
Contempt Order in Child Custody Case 

Where Punishment Was Withheld. — Plain- 
tiff was entitled to appeal the order of the trial 
court finding that she was in contempt of child 
custody orders even though the trial court with- 
held punishment and only made the findings a 
part of the record, since withholding punish- 
ment without further limitation retains the 
right to impose it in the future. Under such 
circumstances the order holding the plaintiff in 
contempt affected a substantial right and was 
therefore appealable. Clark v. Clark, 294 N.C. 
554, 243 S.B.2d 129 (1978). 

Since the court’s order constituted a final 
judgment as to alimony and equitable distribu- 
tion, the order was immediately appealable. 
Atassi v. Atassi, 117 N.C. App. 506, 451 S.E.2d 
371, cert. denied, 340 N.C. 109, 456 S.E.2d 310 
(1995). 
Interlocutory order denying a motion 

for jury trial in a proceeding to terminate 
parental rights affected a substantial right 
and was immediately appealable. In re 
Ferguson, 50 N.C. App. 681, 274 S.E.2d 879 
(1981). 

3. Summary Judgment. 

Order Granting Partial Summary Judg- 
ment. — Where trial court’s suminary judg- 
ment determined fewer than all claims between 
parties, plaintiff could maintain interlocutory 
appeals from court’s judgment; the trial court’s 
dismissal of plaintiff’s negligence, fraud and 
unfair trade practice claims against defendant 
insurance company and unfair trade claim 
against defendant insurance agency affected a 
substantial right since there were factual is- 
sues common to claims dismissed by the trial 
court and the negligence claim it did not dis- 
miss. Davidson v. Knauff Ins. Agency, Inc., 93 
N.C. App. 20, 376 S.E.2d 488, cert. denied, 324 
N.C. 577, 381 S.E.2d 772 (1989). 

Partial Summary Judgment Coupled 
with Mandatory Injunction. — While ordi- 
narily the allowance of a motion for summary 
judgment on the issue of liability, reserving for 
trial the issue of damages, will not be appeal- 
able, where a mandatory injunction was part of 
the order for partial summary judgment, it 
clearly affected a “substantial right” of the 
defendant and the allowance of the motion for 
partial summary judgment was appealable. 
English v. Holden Beach Realty Corp., 41 N.C. 
App. 1, 254 S.E.2d 223, cert. denied, 297 N.C. 
609, 257 S.E.2d 217 (1979), overruled on other 
grounds, Crow v. Citicorp Acceptance Co., 319 
N.C. 274, 354 S.E.2d 459 (1987). 
Where defendants would immediately suffer 

the consequences of complying with the man- 
datory injunction order that they remove an- 
chors and boat slips constructed on plaintiff’s 
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submerged lands, this affected a substantial 
right of defendants, giving them the right to 
appeal from the interlocutory order granting 
summary judgment for plaintiffs except on the 
issue of damages. Steel Creek Dev. Corp. v. 
James, 300 N.C. 631, 268 S.E.2d 205 (1980). 
Where partial summary judgment included a 

mandatory injunction directing the defendant 
to remove a roadway, the Court of Appeals held 
that the order affected a substantial right of the 
defendant and was thus immediately appeal- 
able pursuant to this section and § 7A-27. 

Smith v. Watson, 71 N.C. App. 351, 322 S.E.2d 
588 (1984), cert. denied, 313 N.C. 509, 329 
S.E.2d 394 (1985). 
Order of partial summary judgment dis- 

missing a punitive damages claim was ap- 
pealable, though interlocutory, since claims for 
compensatory and punitive damages depended 
upon the same evidence and plaintiff’s right to 
try them before the same jury and avoid the 
possible travesty of different juries rendering 
conflicting verdicts was a substantial one. 
Nance v. Robertson, 91 N.C. App. 121, 370 
S.E.2d 283, cert. denied, 323 N.C. 477, 373 
S.E.2d 865 (1988). 

Partial Dismissal of Cause of Action. — 
Where the plaintiff alleged (1) breach of con- 
tract and fraud, (2) bad faith, and (3) unfair and 
deceptive trade practices, the plaintiff had a 
right to appeal the action of the trial court in 
striking portions of her cause of action as to bad 
faith and unfair trade practices; if the plain- 
tiff’s claims were not subject to dismissal, she 
had a substantial right to have all three causes 
tried at the same time by the same judge and 
jury, and the interlocutory order would work 
injury if not corrected before the final judg- 
ment. Webb v. Triad Appraisal & Adjustment 
Serv., Inc., 84 N.C. App. 446, 352 S.E.2d 859 
(1987). 

If summary judgment is allowed, the 
aggrieved party may have appellate re- 
view as a matter of right. Carr v. Great Lakes 
Carbon Corp., 49 N.C. App. 631, 272 S.E.2d 374 
(1980), cert. denied, 302 N.C. 217, 276 S.E.2d 
914 (1981). See also, Nasco Equip. Co. v. Mason, 
291 N.C. 145, 229 S.E.2d 278 (1976). 
There is a right of appeal under this 

section from an order granting summary 
judgment, notwithstanding the failure to meet 
the requirements for appeal under § 1A-1, 
Rule 54(b) where a substantial right is affected. 
Jones v. Clark, 36 N.C. App. 327, 244 S.E.2d 
183 (1978). 
Order allowing summary judgment as to 

fewer than all defendants held to affect a 
substantial right. Federal Land Bank v. Lieben, 
86 N.C. App. 342, 357 S.E.2d 700 (1987). 
Summary Judgment Held to Affect Sub- 

stantial Right. — In case involving nurse who 
struck decedent on his way to work, summary 
judgment as to nursing agency/supplier af- 
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fected plaintiffs’ substantial right to have is- 
sues pertaining to victim’s death determined in 
a single proceeding and entitled them to imme- 
diate appeal. Rhoney v. Fele, 134 N.C. App. 614, 
518 S.H.2d 586 (1999). 
Grant of Summary Judgment on Plain- 

tiff’s Claim. — Where defendants’ defense to 
plaintiff’s promissory note claim, as well as 
their counterclaims, were both founded on 
proving plaintiff’s breach of a fiduciary rela- 
tionship with defendants, defendants’ substan- 
tial right to avoid separate trials of the same 
issue would be prejudiced absent immediate 
review of the trial court’s grant of summary 
judgment on plaintiff’s claim. Whitehurst v. 
Corey, 88 N.C. App. 746, 364 S.E.2d 728 (1988). 
Summary Judgment Dismissing Plain- 

tiffs’ Claims. — Where the possibility of an 
inconsistent verdict in defendants’ counter- 
claim trial could irreparably prejudice any sub- 
sequent trial of plaintiff’s negligence and con- 
tract claims, the trial court’s summary 
judgment dismissing plaintiff’s claims affected 
a substantial right such that it was immedi- 
ately appealable under § 7A-27(d)(1) and sub- 
section (a) of this section. J & B Slurry Seal Co. 
v. Mid-South Aviation, Inc., 88 N.C. App. 1, 362 
S.E.2d 812 (1987). 
Summary Judgment Dismissing Defen- 

dant. — Where the same factual issues applied 
to all claims against the various defendants, 
and many of the damages alleged were identi- 
cal, and where several different proceedings 
could bring about inconsistent verdicts, plain- 
tiffs had a substantial right to have the liability 
of all defendants determined in one proceeding; 
hence, grant of summary judgment to one de- 
fendant would be considered by the appellate 
court. Camp v. Leonard, 133 N.C. App. 554, 515 
Sal2d: 9091/7999): 
The trial court’s entry of summary judg- 

ment for a monetary sum against one of two 
defendants affected a “substantial right” of that 
defendant, and such judgment was therefore 
immediately appealable under this section and 
§ 7A-27, notwithstanding the absence of an 
express determination by the trial judge that 
there was “no just reason for delay” under 
§ 1A-1, Rule 54(b). Equitable Leasing Corp. v. 
Myers, 46 N.C. App. 162, 265 S.E.2d 240 (1980). 

In action by discharged employee seek- 
ing to recover accumulated vacation 
leave, a “substantial right” of the plaintiff was 
affected by the granting of summary judgment 
for the defendant, so that the order granting 
the motion for summary judgment was appeal- 
able, despite the defendant’s pending counter- 
claim for wrongful conversion of company 
funds, and despite the absence of a determina- 
tion by the trial judge under § 1A-1, Rule 54(b) 
that “there was no just reason for delay.” 
Narron v. Hardee’s Food Systems, 75 N.C. App. 
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579, 331 S.E.2d 205, cert. denied, 314 N.C. 542, 
335 S.E.2d 316 (1985). 

Fact that plaintiff waived her right to 
appeal the order granting summary judg- 
ment to one of three defendants in no way 
affected her statutory right to appeal from the 
final judgment, since although she could have 
appealed the entry of summary judgment as to 
that defendant, she was not required to do so. 
Ingle v. Allen, 71 N.C. App. 20, 321 S.E.2d 588 
(1984), cert. denied, 313 N.C. 508, 329 S.E.2d 
391 (1985). 
Denial of Summary Judgment on 

Grounds of Sovereign and Qualified Im- 
munity. — This section, in effect, provides that 
no appeal lies to an appellate court from an 
interlocutory order or ruling of the trial judge 
unless such ruling or order deprives the appel- 
lant of a substantial right which he would lose 
if the ruling or order is not reviewed before final 
judgment. Generally, the denial of summary 
judgment does not affect a substantial right 
and is not appealable. However, the denial of a 
motion for summary judgment on the grounds 
of sovereign and qualified immunity is immedi- 
ately appealable. Herndon v. Barrett, 101 N.C. 
App. 636, 400 S.E.2d 767 (1991). 

Denial of a motion to dismiss or for summary 
judgment is interlocutory and not immediately 
appealable. However, recent case law clearly 
establishes that if immunity is raised as a basis 
in the motion for summary adjudication, a 
substantial right is affected and the denial is 
immediately appealable. HEE-ZZZ Lay Drain 
Co. v. North Carolina Dep't of Human Re- 
sources, 108 N.C. App. 24, 422 S.E.2d 338 
(1992), overruled on other grounds, Meyer v. 
Walls, 347 N.C. 97, 489 S.E.2d 880 (1997). 

Defendant members of county board of com- 
missioners and county appealed a trial court’s 
denial of their motion for summary judgment, 
claiming they were entitled to immunity in libel 
case under the doctrine of governmental immu- 
nity. The order denying their motion was im- 
mediately appealable. Dickens v. Thorne, 110 
N.C. App. 39, 429 S.E.2d 176 (1993). 

While denial of summary judgment is gener- 
ally considered interlocutory and not immedi- 
ately appealable, when the grounds for a mo- 
tion for summary judgment are governmental 
immunity the denial of the motion is immedi- 
ately appealable. Lyles v. City of Charlotte, 120 
N.C. App. 96, 461 S.E.2d 347 (1995). 

B. Appellant Not Entitled to Appeal. 

1. In General. 

No Appeal from Interlocutory Order in 
Criminal Proceeding Absent Statutory 
Provision. — In light of the legislature’s en- 
actment of § 15A-1444(d) and the decision in 

State v. Henry, 318 N.C. 480, 348 S.E.2d 593 
(1986), this section, the statutory basis for the 
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holding in State v. Childs, 265 N.C. 575, 144 
S.E.2d 653 (1965) (per curiam) and dictum in 
State v. Bryant, 280 N.C. 407, 185 S.E.2d 854 
(1972) is no longer relevant to the appeal of 
interlocutory orders in criminal proceedings; 
accordingly, the Court of Appeals has declined 
to follow State v. Jones, 67 N.C. App. 413, 313 
S.E.2d 264 (1984); State v. Montalbano, 73 N.C. 
App. 259, 326 S.E.2d 634, disc. rev. denied, 313 
N.C. 608, 332 S.E.2d 182 (1985); and State v. 
Major, 84 N.C. App. 421, 352 S.E.2d 862 (1987), 
insofar as they might allow interlocutory ap- 
peals in criminal proceedings based on Childs, 
Bryant, or this section. State v. Joseph, 92 N.C. 
App. 203, 374 S.E.2d 132 (1988), cert. denied, 
324 N.C. 115, 377 S.E.2d 241 (1989). 

Denial of defendant's motion to dismiss, 
which was based on double jeopardy grounds, 
was an interlocutory order from which no ap- 
peal would lie in absence of statutory provision. 
State v. Joseph, 92 N.C. App. 2038, 374 S.E.2d 
132 (1988), cert. denied, 324 N.C. 115, 377 
S.E.2d 241 (1989). 

Ordinarily, no appeal will lie from an 
order permitting intervention of parties, 
unless the order adversely affects a substantial 
right which the appellant may lose if not 
granted on appeal before final judgment. The 
rule applies with equal vigor without regard to 
whether the trial court grants a motion to 
intervene as a matter of right pursuant to 
§ 1A-1, Rule 24(a) or as permissive interven- 
tion pursuant to § 1A-1, Rule 24(b). Wood v. 

City of Fayetteville, 35 N.C. App. 738, 242 
S.E.2d 640, cert. denied, 295 N.C. 264, 245 
S.E.2d 781 (1978). 
Refusal to Join Parties. — The addition of 

parties where they are not necessary is a mat- 
ter within the trial court’s discretion, and the 

judge’s order refusing to join additional parties 
is not ordinarily reviewable. Henredon Furn. 
Indus., Inc. v. Southern Ry., 27 N.C. App. 331, 
219 S.E.2d 238 (1975), cert. denied, 289 N.C. 
298, 222 S.E.2d 697 (1976). 
Joinder and restraining orders are in the 

nature of interlocutory orders. As such, they 
are generally held nonappealable unless some 
substantial right will be affected if the appeal is 
not immediately perfected. Guy v. Guy, 27 N.C. 
App. 348, 219 S.H.2d 291 (1975). 
Preliminary Injunction Upholding Cov- 

enant Not to Compete. — In an action for 
injunctive relief and damages based on alleged 
breach of a covenant not to compete, defen- 
dant’s appeal of trial court’s preliminary injunc- 
tion barring him from participating in any 
employment that competed with plaintiffs 
business in certain geographic locations would 
be dismissed as interlocutory where there was 
no evidence in the record to show that defen- 
dant was presently working in any of those 
areas, as the injunction did not deprive defen- 
dant of any substantial right which he would 
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lose absent a review prior to final determina- 
tion. Automated Data Sys. v. Myers, 96 N.C. 
App. 624, 386 S.E.2d 432 (1989). 
The trial court’s denial of defendants’ 

constitutional challenge and its conclusion 
that the defendants’ four tracts formed a phys- 
ically unified parcel affected by the taking were 
interlocutory and did not affect any substantial 
rights, so the defendants were not required to 
appeal the trial court’s orders immediately. 
DOT v. Rowe, 351 N.C. 172, 521 S.E.2d 707 
(1999). 
The appeal from a preliminary injunc- 

tion restraining defendant bank from dis- 
posing of shares of corporate stock it held 
as executor under the will of a stockholder who 
died owning eighty-eight percent (88%) of the 
capital stock of a North Carolina corporation 
was unauthorized and was dismissed since 
fragmentary, piecemeal appeals from interloc- 
utory orders are not usually permitted in this 
State; they are authorized only when it appears 
that a substantial right of the appellant will be 
lost if the order is not reviewed before the case 
has finally run its course in the trial court, and 
the preliminary injunction appealed from in 
this case was such an order, as its effect was 
temporary rather than permanent. Shuping v. 
NCNB Nat'l Bank, 93 N.C. App. 338, 377 
S.E.2d 802 (1989). 
Order Limiting Scope of Lis Pendens. — 

In an action to quiet title to property which 
defendants ‘had incorporated into a residential 
subdivision, an order limiting the scope of the 
lis pendens filed by plaintiffs only to the area of 
the subdivision which they claimed was inter- 
locutory and not immediately appealable. 
Whyburn v. Norwood, 37 N.C. App. 610, 246 
S.E.2d 540 (1978). 
An order denying a motion to cancel a 

notice of lis pendens is not immediately 
appealable where the property owner fails to 
show that a substantial right of his has been 
impaired. Godley Auction Co. v. Myers, 40 N.C. 
App. 570, 253 S.E.2d 362 (1979). 
Order to Post Secured Bond. — Where 

brothers were equal shareholders in company, 
company could no longer be conducted to the 
advantage of both of the shareholders, and the 
judge ordered the brothers to post a secured 
bond to ensure compliance with any judgment 
rendered, the appeal of the order by one of the 
brothers was interlocutory and was dismissed; 
no substantial right was affected since the 
amount of the bond reasonably approximated 
the value of the assets in the brother’s posses- 
sion, and the bond would be cancelled if the 
opposing sibling was unsuccessful in obtaining 
judgment in his favor. Stancil v. Stancil, 94 
N.C. App. 760, 381 S.E.2d 720 (1989). 
Order Increasing Attachment Bond 

Where No Findings Were Made. — Where 
the trial court was not required to make find- 
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ings of fact in order to modify the plaintiffs’ 
attachment bond on the motion of the defen- 
dant, pursuant to § 1-440.40(a), and where the 

plaintiffs failed to request such findings, they 
could not assert that the order had affected 
their substantial rights and they were not en- 
titled to review. Collins v. Talley, 135 N.C. App. 
758, 522 S.E.2d 794 (1999). 
Order compelling arbitration was inter- 

locutory and did not affect a substantial right. 
North Carolina Elec. Membership Corp. v. 
Duke Power Co., 95 N.C. App. 123, 381 S.E.2d 
896, cert. denied, 325 N.C. 709, 388 S.E.2d 461 
(1989). 
There is no immediate right of appeal 

from an order compelling arbitration. 
Bluffs, Inc. v. Wysocki, 68 N.C. App. 284, 314 
S.E.2d 291 (1984). 
Orders denying or allowing discovery 

are not appealable since they are interlocutory 
and do not affect a substantial right which 
would be lost if the ruling were not reviewed 
before final judgment. Dworsky v. Travelers 
Ins. sCo.,'49_ N.C. App. 446; 271 S.E.2d. 522 
(1980); Casey v. Grice, 60 N.C. App. 273, 298 
S.E.2d 744 (1983). 
Order with Regard to Interrogatories 

and Requested Admissions. — Trial court’s 
order sustaining objections to, and granting a 
motion to strike, certain interrogatories, deny- 
ing defendants’ motion to compel answers to 
those interrogatories, and also denying defen- 
dants’ motion to permit them to respond to 
plaintiff’s request for admissions was interloc- 
utory, and defendants’ appeal was fragmentary 
and premature. First Union Nat'l Bank v. Ol- 
ive, 42 N.C. App. 574, 257 S.E.2d 100 (1979). 

Order of the trial court that plaintiff not be 
required to answer certain interrogatories did 
not affect a substantial right of defendant 
where defendant had received answers to other 
interrogatories which gave it detailed informa- 
tion as to all written and oral transactions 
conducted by plaintiff in regard to the subject of 
the controversy and the information denied to 
the defendant was not crucial to its defense. 
Starmount Co. v. City of Greensboro, 41 N.C. 
App. 591, 255 S.E.2d 267, cert. denied, 298 N.C. 
300; 259 S.E.2d) 915: (1979). 
Order denying plaintiff’s motion to re- 

consider an order denying attorney’s mo- 
tion for admission pro hac vice was an inter- 
locutory order and was not immediately 
appealable; it did not come within the statutory 
appeals in subsection (a) or § 7A-27(d). 
Leonard v. Johns-Manville Sales Corp., 57 N.C. 
App. 5538, 291 S.E.2d 828, cert. denied, 306 N.C. 
558, 294 S.E.2d 371 (1982). 
Denial of attorneys’ fees under § 50-16.4 

was not a final order of the trial court, where at 
the time appellant’s motion was filed, there had 
been no determination that his client, defen- 
dant, was entitled to alimony pendente lite 
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under § 50-16.3, so that appellant was not yet 
entitled to attorneys’ fees under § 50-16.4, and 
as appellant could appeal the denial of his 
motion after final judgment, or could bring a 
separate lawsuit to collect his fees, no substan- 
tial right of appellant was affected by the Court 
of Appeals’ failure to entertain an interlocutory 
appeal on this issue. Howell v. Howell, 89 N.C. 
App. 115, 365 S.E.2d 181 (1988). 

Dismissal of Treble Damage Claim. — A 
plaintiff in an Unfair Trade Practices action 
has no right of immediate appeal from an 
interlocutory order dismissing her claim for 
treble damages. Simmons v. C.W. Myers Trad- 
ing Post, Inc., 68 N.C. App. 511, 315 S.E.2d 75, 
cert. denied, 312 N.C. 85, 321 S.E.2d 898 

(1984). 
Denial of Motion to Dismiss Punitive 

Damages Claim. — An order denying defen- 
dant’s motion to dismiss plaintiff’s claim for 
punitive damages was not immediately appeal- 
able. Williams v. East Coast Sales, Inc., 50 N.C. 
App. 565, 274 S.E.2d 276 (1981). 

The avoidance of having to affirmatively 
prove one’s claim was not a “substantial” 
right, where plaintiff was affected by inability 
to immediately appeal an order setting aside a 
judgment only to the extent that it would have 
to establish defendants’ liability and the 
amount thereof by proper evidence, rather than 
by relying upon a purported confession of judg- 
ment. First Am. Sav. & Loan Ass'n _v. 
Satterfield, 87 N.C. App. 160, 359 S.E.2d 812 
(1987). 

Denial of a motion to strike an order 
vacating a default judgment does not affect 
a substantial right within the meaning of this 
section. Love v. Moore, 305 N.C. 575, 291 S.E.2d 
141, rehearing denied, 306 N.C. 393, 294 
S.E.2d ‘221 (1982). 
An order by the trial court denying de- 

fendants’ motions for judgment on special 
verdict, setting aside the verdict on one issue, 
and continuing the cause for the trial of such 
further issue as might be necessary to deter- 
mine the rights of the parties, with leave to file 
amended pleadings, was not a final judgment. 
Thomas v. Carteret, 180 N.C. 109, 104 S.E. 75 
(1920). 
An order setting aside default judgment 

did not affect a substantial right of plaintiffs, 
the avoidance of a full trial on the merits not 
being a substantial right in the case. Bailey v. 
Gooding, 301 N.C. 205, 270 S.E.2d 431 (1980). 
Order withdrawing an upset bid could 

not have been appealed immediately, as it 
merely interrupted and delayed the foreclosure 
proceeding and had no ascertainable effect 
upon the appellants’ rights, since the ordered 
resale could have ended with a bid of the same 
amount or even higher. In re Allan & Warmbold 
Constr. Co., 88 N.C. App. 698, 364 S.E.2d 723, 
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cert. denied, 322 N.C. 480, 370 S.E.2d 222 
(1988). 
Order to Allow Surveyor to Enter upon 

Land. — Interlocutory order by which defen- 
dants were simply ordered to allow a neutral 
third party, a surveyor, to enter upon their land 
for the purpose of completing an accurate sur- 
vey of the property was not appealable. Ball v. 
Ball, 55 N.C. App. 98, 284 S.E.2d 555 (1981). 
Adjudication that a release for personal 

injury signed by plaintiff was obtained by 
fraud did not prejudice defendant in trying the 
cause on its merits on the issue of negligence, 
and therefore an appeal taken prior to the trial 
on the merits from the adjudication that the 
release was void was premature and would be 
dismissed. Cowart v. Honeycutt, 257 N.C. 186, 
125 S.E.2d 382 (1962). 
Interim Equitable Distribution Order. — 

Permitting an immediate appeal from an in- 
terim equitable distribution order would be 
contrary to the policy of this state discouraging 
fragmentary appeals. Hunter v. Hunter, 126 
N.C. App. 705, 486 S.E.2d 244 (1997). 
Alimony, Child Support, and Attorneys’ 

Fees Pendente Lite. — Husband’s appeal of 
an order by the trial court in a divorce action for 
alimony pendente lite, child support pendente 
lite, and attorneys’ fees pendente lite was pre- 
mature and would be dismissed. Stephenson v. 
Stephenson, 55 N.C. App. 250, 285 S.E.2d 281 
(1981). 
Orders and awards pendente lite are 

interlocutory decrees which necessarily do not 
affect a substantial right from which lies an 
immediate appeal pursuant to § 7A-27(d). 

Stephenson v. Stephenson, 55 N.C. App. 250, 
285 S.E.2d 281 (1981), overruling Peeler v. 
Peeler, 7 N.C. App. 456, 172 S.E:2d 915 (1970). 
An appeal from an order requiring resi- 

dent father to have child in court in order 
that the question of custody might be consid- 
ered and determined in a habeas corpus pro- 
ceeding between the parents of the child, who 
were separated but not divorced, was prema- 
ture and would be dismissed, since the order 
was interlocutory and affected no substantial 
right. In re Fitzgerald, 242 N.C. 732, 89 S.H.2d 
462 (1955). 
Order to Submit to Psychiatric Exami- 

nation in Custody Case. — An order that the 
parties and the child submit to a psychiatric 
examination prior to final determination on the 
question of custody was interlocutory and did 
not deprive plaintiff of a substantial right 
which she might lose if the order was not 
reviewed before a final determination of cus- 
tody. Williams v. Williams, 29 N.C. App. 509, 
224 S.E.2d 656, cert. denied, 290 N.C. 667, 228 
S.E.2d 458 (1976). 
No Substantial Right Affected. — Where 

only the issue of damages remained, no final 
judgment had been made and no substantial 
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right was affected, the appellate court found 
the trial court’s certification ineffective and saw 
no impediment to trial court’s sorting out vari- 
ous claims and affirmative defenses inter- 
twined with the damages issue. CBP Re- 
sources, Inc. v. Mountaire Farms of N.C., Inc., 

134 N.C. App. 169, 517 S.E.2d 151 (1999). 

2. Pleading. 

Appeal does not lie from denial of a 
motion for judgment on the pleadings. 
Barrier v. Randolph, 260 N.C. 741, 133 S.E.2d 
655 (1963). 
Denial of Motion to Strike Answer and 

Counterclaim. — An order which denies 
plaintiff’s motion to strike defendant’s answer 
and counterclaim does not affect a substantial 
right of plaintiff, nor does it in effect determine 
the action, and therefore no appeal lies from 
that order. Wachovia Bank & Trust Co. v. 
Parker Motors, Inc., 13 N.C. App. 632, 186 
S.E.2d 675 (1972). 
Motions to Strike Allegations from Mo- 

tion. — While the appellate court may enter- 
tain an appeal from an order denying a motion 
to strike allegations from the pleadings, since 
the pleadings are read to the jury and chart the 
course of the trial and determine in large mea- 
sure the competency of the evidence, and there- 
fore denial of the motion may impair or imperil 
substantial rights, this reasoning does not ap- 
ply to motions to strike allegations from a 
motion before the court, since no substantial 
right is likely to be impaired or seriously im- 
periled by the denial of the motion. Privette v. 
Privette, 230 N.C. 52, 51 S.E.2d 925 (1949). 
An order allowing amendment of a 

pleading is interlocutory and not appeal- 
able. O’Neill v. Southern Nat’] Bank, 40 N.C. 
App. 227, 252 S.E.2d 231 (1979). 
An order of the trial court allowing a motion 

to amend a complaint is interlocutory and is not 
immediately appealable. Barber v. Woodmen of 
World Life Ins. Soc’y, 88 N.C. App. 666, 364 
S.E.2d 715 (1988). 
Unless Substantial Rights Are Affected. 

— Where an order of court allowing amend- 
ments to pleadings does not affect a substantial 
right, an appeal therefrom is fragmentary and 
premature, and the appeal will be dismissed. 
George E. Nissen Co. v. Nissen, 198 N.C. 808, 
153 S.E. 450 (1930). 
Ruling on a Plea in Bar. — No substantial 

right of defendant would be lost or prejudiced 
by delaying his appeal from an adverse ruling 
to his plea in bar to plaintiff’s complaint until 
the final judgment on plaintiff’s equitable dis- 
tribution and alimony claims; therefore, appeal 
of the trial court’s interlocutory ruling on de- 
fendant’s plea in bar as a matter of right was 
not permitted. Garris v. Garris, 92 N.C. App. 
467, 374 S.E.2d 638 (1988). 
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3. Summary Judgment. 

Grant of Partial Summary Judgment on 
Issue of Liability. — An order of the trial 
court allowing plaintiff's motion for partial 
summary judgment on the issue of liability, 
reserving for trial the issue of damages, and 
denying defendant’s motion for summary judg- 
ment was not appealable. Tridyn Indus., Inc. v. 
American Mut. Ins. Co., 296 N.C. 486, 251 
S.E.2d 443 (1979); Pelican Watch v. United 

States Fire Ins. Co., 323 N.C. 700, 375 S.E.2d 
161 (1989). 

Ordinarily, an order granting summary judg- 
ment on the issue of liability and reserving for 
trial the issue of damages is not immediately 
appealable. Smith v. Watson, 71 N.C. App. 351, 
322 S.E.2d 588 (1984), cert. denied, 313 N.C. 
509, 329 S.E.2d 394 (1985). 

Partial summary judgment holding that 
third party defendant must indemnify de- 
fendant for any judgment on plaintiff’s claim 
was interlocutory and not appealable under 
this section or § 7A-27(d) since the judgment 
would not work injury to third party defendant 
if not corrected before appeal from a final 
judgment. Cook v. Export Leaf Tobacco Co., 47 
N.C. App. 187, 266 S.E.2d 754 (1980). 

Generally, orders denying motions for 
summary judgment are not appealable. 
Hill v. Smith, 38 N.C. App. 625, 248 S.E.2d 455 
(1978). 

Ordinarily, denial of a motion for summary 
judgment does not affect a substantial right so 
that an appeal may be taken. The moving party 
is free to preserve his exception for consider- 
ation on appeal from the final judgment, and in 
case a substantial right is thought to be af- 
fected to the prejudice of the movant, then a 
petition for a writ of certiorari is available. 
Motyka v. Nappier, 9 N.C. App. 579, 176 S.E.2d 
858 (1970). 
An order setting aside without prejudice a 

summary judgment on the grounds of proce- 
dural irregularity is interlocutory and not im- 
mediately appealable. Waters v. Qualified Per- 
sonnel, Inc., 294 N.C. 200, 240 S.E.2d 338 

(1978). 
Unless a Substantial Right Is Affected. — 

The denial of summary judgment is interlocu- 
tory in nature and not appealable under this 
section and § 7A-27, unless a substantial right 
of one of the parties would be affected if the 
appeal were not heard prior to final judgment. 
Equitable Leasing Corp. v. Myers, 46 N.C. App. 
162, 265 S.E.2d 240 (1980). 
No Substantial Right Affected. — Where 

insurance company considered itself prejudiced 
by having the issue of insurance coverage heard 
before a jury which was also weighing the issue 
of liability, it nonetheless had other options or 
“remedies” available to it other than current 
consideration of its appeal, including 
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severability of the issues or bifurcation of the 
trial; therefore, there was no “substantial inter- 
est” exception present to permit appeal under 
this section and § 7A-27 of the court’s order 

denying defendant’s summary judgment. Cagle 
v. Teachy, 111 N.C. App. 244, 431 S.E.2d 801 
(1993). 

There were no factual issues common to the 
claims determined by summary judgments or 
the claims remaining, so that no substantial 
right was affected and plaintiff was not entitled 
to interlocutory appeal of summary judgments, 
since plaintiff did not present identical factual 
issues creating the possibility of two trials on 
the same issue. Jarrell v. Coastal Emergency 
Servs. of Carolinas, Inc., 121 N.C. App. 198, 464 
S.E.2d 720 (1995). 
Grant of Summary Judgment Against 

Certain Defendants. — Appeal from the 
grant of summary judgment for a psychiatric 
hospital in a medical malpractice action 
against the hospital and independent contrac- 
tor physicians was premature, where the re- 
maining defendants had separate and distinct 
contracts and each owed a different duty to the 
patient. Myers v. Barringer, 101 N.C. App. 168, 
398 S.E.2d 615 (1990). 
Where summary judgment is allowed for 

fewer than all the defendants and the judg- 
ment does not contain a certification pursuant 
to § 1A-1, Rule 54(b), that there is “no just 
reason for delay,” an appeal is premature un- 
less the order allowing summary judgment af- 
fects a substantial right. Bernick v. Jurden, 306 
N.C. 485, 293 S.E.2d 405 (1982). 
Summary Judgment on Dependent 

Claim. — Plaintiffs had no right to an imme- 
diate appeal from summary judgment granted 
to defendant attorney where plaintiffs sought 
to recover against defendant attorney only if 
they were unable to recover against the other 
defendants on their primary claims. Blue Ridge 
Sportcycle Co. v. Schroader, 53 N.C. App. 354, 
280 S.E.2d 799 (1981). 
Summary judgment on complaint was 

not appealable before counterclaim for 
attorneys’ fees had been adjudicated by the 
trial court, since there was no possibility of 
inconsistent results in complaint and counter- 
claim; therefore, as parties did not address any 
other substantial right which could have been 
affected, no substantial right was involved 
which would have been “lost, prejudiced, or less 
than adequately protected” if court did not 
review appeal before final judgment. T’ai Co. v. 
Market Square Ltd. Partnership, 92 N.C. App. 
234, 373 S.E.2d 885 (1988). 
Summary Judgment on Counterclaims. 

— Trial court’s order for partial summary judg- 
ment in favor of plaintiff employee, who sued 
for payment of a commission, as to defendant 
employer’s four counterclaims—wrongful at- 
tachment, negligence, breach of contract, and 
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breach of fiduciary duty—was interlocutory 
where no overlapping factual issues existed 
between plaintiff’s complaint and defendant’s 
counterclaims, and the order appealed from did 
not deprive defendant of a substantial right 
which would be jeopardized absent a review 
prior to a final determination on the merits. 
Murphy v. Coastal Physician Group, 139 N.C. 
App. 290, 533 S.E.2d 817 (2000). 

4. Denial of Motion to Dismiss. 

An appeal does not lie from refusal to 
dismiss an action. Winder v. Penniman, 181 
N.C. 7, 105 S.E. 884 (1921); Capps v. Atlantic 
Coast Line R.R., 182 N.C. 758, 108 S.E. 300 
(1921); City of Goldsboro v. Holmes, 183 N.C. 
203, 111 S.E. 1 (1922); Johnson v. Pilot Life Ins. 
Co., 215 N.C. 120, 1 S.E.2d 381 (1939); Acorn v. 
Jones Knitting Corp., 12 N.C. App. 266, 182 
S.E.2d 862, cert. denied, 279 N.C. 511, 183 
S.E.2d 686 (1971). See also, Mitchell v. Kilburn, 
74 N.C. 483 (1876); Mitchell v. Hubbs, 74 N.C. 
484 (1876); Mitchell v. West, 74 N.C. 485 (1876). 

Refusal of a motion to dismiss is nota final 
determination within the meaning of the stat- 
ute and is not subject to appeal. Cox v. Cox, 246 
N.C. 528, 98 S.E.2d 879 (1957); Broaddus v. 
Broaddus, 45 N.C. App. 666, 263 S.E.2d 842 
(1980). 

Ordinarily, there is no right of appeal from 
refusal of a motion to dismiss. The refusal to 
dismiss the action generally will not seriously 
impair any right of defendant that cannot be 
corrected upon appeal from final judgment. 
Godley Auction Co. v. Myers, 40 N.C. App. 570, 
253 S.E.2d 362 (1979). 

While an appeal lies from the dismissal of an 
action or of an appeal from a justices’ court, it 
does not lie from a refusal to dismiss; in such a 
case, an exception should be noted, and an 
appeal will lie from the final judgment. Bargain 
House v. Jefferson, 180 N.C. 32, 103 S.E. 922 
(1920). 

The trial court’s denial of defendant’s motion 
to dismiss clearly represented an interlocutory 
order, which was not properly before the Court 
of Appeals. Southern Uniform Rentals, Inc. v. 
Iowa Nat'l Mut. Ins. Co., 90 N.C. App. 738, 370 
S.E.2d 76 (1988). 
Order Denying Motion to Dismiss for 

Lack of Subject Matter Jurisdiction Is Not 
Immediately Appealable. — While subsec- 
tion (b) of this section provides that appeal does 
lie from denial of a motion to dismiss for lack of 
personal jurisdiction, this does not apply to the 
denial of a motion challenging subject matter 
jurisdiction. A trial judge’s order denying a 
motion to dismiss for lack of subject matter 
jurisdiction is interlocutory and not immedi- 
ately appealable. Duke Univ. v. Bryant- 
Durham Elec. Co., 66 N.C. App. 726, 311S.E.2d - 
638 (1984). 
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Denial of a motion to dismiss for failure 
to state a claim upon which relief can be 
granted is not a final determination within the 
meaning of subsection (a) of this section, and it 
does not affect a substantial right, and is not 
appealable. Hankins v. Somers, 39 N.C. App. 
617, 251 S.E.2d 640, cert. denied, 297 N.C. 300, 
254 S.E.2d 920 (1979). 
An order denying a motion under § 1A-1, 

Rule 12(b)(6) is interlocutory and clearly not 
appealable. O’Neill v. Southern Nat’l Bank, 40 
N.C. App. 227, 252 S.E.2d 231 (1979). 

The trial court’s refusal to allow defendant’s 
motion to dismiss for failure to state a claim 
upon which relief can be granted pursuant to 
§ 1A-1, Rule 12(b)(6) did not put an end to the 
action or seriously impair any substantial right 
of defendant that could not be corrected upon 
appeal from final judgment. Godley Auction Co. 
v. Myers, 40 N.C. App. 570, 253 S.E.2d 362 
(1979). 
Denial of Motion to Dismiss for Failure 

to Join Necessary Party. — No substantial 
right of the defendant was impaired by the trial 
court’s denial of the motion to dismiss for fail- 
ure to join a necessary party. The trial court did 
not rule that other parties were not necessary 
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to be joined. It ruled that the action should not 
be dismissed for that purpose. Defendant still 
had adequate opportunity in the trial court for 
a determination on the question of the joinder 
of parties. Godley Auction Co. v. Myers, 40 N.C. 
App. 570, 253 S.E.2d 362 (1979). 

Denial of Motion to Dismiss Based on 
Expiration of Statute of Limitations. — 
Denial of plaintiff’s motion to dismiss defen- 
dant railroad’s counterclaim for being filed be- 
yond the three-year statute of limitations did 
not affect a substantial right and therefore was 
not appealable. Thompson v. Norfolk S. Ry., 140 
N.C. App. 115, 535 S.E.2d 397 (2000). 
Appeal by Defendants Not Party to Ex- 

tension of Statute. — The right to immediate 
appellate review under the substantial right 
doctrine applied only to a substantive, rather 
than a merely procedural, jurisdictional chal- 
lenge; thus, defendants who were neither 
named in motion requesting nor order granting 
an extension of the statute of limitations and 
were not served with notice of that extension 
could not immediately appeal, and the trial 
court’s Rule 54(b) certification was made in 
error. Howze v. Hughs, 134 N.C. App. 493, 518 
S.E.2d 198 (1999). 

§ 1-278. Interlocutory orders reviewed on appeal from 
judgment. 

Upon an appeal from a judgment, the court may review any intermediate 
order involving the merits and necessarily affecting the judgment. (C.C.P,, s. 
313; Code, s. 562; Rev., s. 589; C.S., s. 640.) 

Cross References. — As to appeals from 
interlocutory orders, see also § 1-277. 

CASE NOTES 

Application of Section. — While this sec- 
tion provides that interlocutory orders affecting 
a judgment appealed from can be reviewed with 
the judgment, this section applies only to inter- 
locutory orders that are not appealable. 
Gualtieri v. Burleson, 84 N.C. App. 650, 353 
S.E.2d 652, cert. denied, 320 N.C. 168, 358 
S.E.2d 50 (1987). 

This section applies only to those interlocu- 
tory orders that are not immediately appeal- 
able. Charles Vernon Floyd, Jr. & Sons v. Cape 
Fear Farm Credit, 350 N.C. 47, 510 S.E.2d 156 

(1999). 
Trial court’s order retaining jurisdiction 

to determine custody was interlocutory in 
nature. No substantial right of defendant was 
affected which could not be protected by timely 
appeal from trial court’s ultimate disposition of 
the entire controversy on the merits. 
Walleshauser v. Walleshauser, 100 N.C. App. 
594, 397 S.E.2d 371 (1990). 

Preservation of Issue for Review. — Even 
though appellants did not specifically mention 
in their notice of appeal an interlocutory order 
requiring them to elect remedies, the issue was 
properly preserved for appellate review by ob- 
jection at trial. Charles Vernon Floyd, Jr. & 
Sons v. Cape Fear Farm Credit, 350 N.C. 47, 
510 S.E.2d 156 (1999). 

Plaintiffs’ request for appellate review of in- 
termediate orders dismissing plaintiffs’ action 
for “unfair and deceptive acts or practices” for 
failure to state a claim and granting defen- 
dants’ motions for partial summary judgment 
was defeated under this section for failure to 
object to those orders. Gaunt v. Pittaway, 135 
N.C. App. 442, 520 S.E.2d 603 (1999). 
Order for Specific Performance 

Reviewable. — Grant of the counterclaim for 
specific performance of separation agreement 
was reviewable on appeal from summary judg- 
ment, even though the wife’s notice of appeal 
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did not reference the counterclaim, as she did 
assign error to it, it was an interlocutory order, 
and it indisputably involved the merits. Wells v. 
Wells, 182 N.C. App. 401, 512 S.E.2d 468 
(1999). 
Review of Intermediate Order Striking 

Upset Bid. — On appeal of resale of land being 
foreclosed, the Court of Appeals was not barred 
from considering the validity of the order with- 
drawing an upset bid and directing a resale of 
the foreclosed property merely because the ap- 
pellants did not appeal from it within the time 
required by N.C.R.A.P., Rule 3, as this section 
permits the court, incident to an appeal from a 
final judgment or order, to review intermediate 
orders “involving the merits and necessarily 
affecting the judgment,” and the order striking 
the upset bid and requiring a resale was such 
an order. In re Allan & Warmbold Constr. Co., 
88 N.C. App. 693, 364 S.E.2d 723, cert. denied, 
322 N.C. 480, 370 S.E.2d 222 (1988). 

Plaintiffs’ appeal was reviewable pursu- 
ant to this section, because the order dismiss- 
ing their claims for unfair and deceptive prac- 
tices deprived them of one of their claims, 
involved the merits and affected the judgment, 
and because the order granting defendants’ 
motions for partial summary judgment on pub- 
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lic figure issue involved the merits and neces- 
sarily affected the judgment. Gaunt v. Pittaway, 
139 N.C. App. 778, 534 S.E.2d 660 (2000), cert. 
denied and appeal dismissed, 353 N.C. 262, 546 
S.E.2d 401 (2000), cert. denied, 353 N.C. 371, 
547 S.E.2d 810 (2001), cert. denied, —U.S. —, 
122 S. Ct. 345, — L. Ed. 2d — (2001). 

The trial court’s order dismissing defen- 
dants, doctor and medical service providers, 
deprived defendant pharmacy of its claims 
against those other defendants, effectively ren- 
dered it solely lable on any judgment in favor 
of plaintiff customer, and was therefore appeal- 
able pursuant to this section. Brooks v. Wal- 

Mart Stores, Inc., 1389 N.C. App. 637, 535 
S.E.2d 55 (2000). 

Applied in Patterson v. Durham Hosiery 
Mills, 214 N.C. 806, 200 S.E. 906 (19389); 
Goldston v. Wright, 257 N.C. 279, 125 S.E.2d 
462 (1962); Inman v. Inman, 136 N.C. App. 707, 
525 S.E.2d 820 (2000). 

Stated in Veazey v. City of Durham, 231 N.C. 
357,.57 S.E.2d 377,(1950), 

Cited in City of Raleigh v. Edwards, 234 N.C. 
528, 67 S.E.2d 669 (1951); Oestreicher v. Amer- 
ican Nat'l Stores, Inc., 290 N.C. 118, 225 S.E.2d 
797 (1976). 

§ 1-279: Repealed by Session Laws 1989, c. 377, s. 1. 

§ 1-279.1. Manner and time for giving notice of appeal to 
appellate division in civil actions and in spe- 
cial proceedings. 

Any party entitled by law to appeal from a judgment or order rendered by a 
judge in superior or district court in a civil action or in a special proceeding 
may take appeal by giving notice of appeal within the time, in the manner, and 
with the effect provided in the rules of appellate procedure. (1989PerS 778842) 

CASE NOTES 

Editor’s Note. — Most of the cases below 
were decided under former § 1-279, which was 
repealed by Session Laws 1989, c. 377, s. 1. 
The provisions of former § 1-279 are ju- 

risdictional, and unless they are complied 
with the appellate court acquires no jurisdic- 
tion of an appeal and must dismiss it. Aycock v. 
Richardson, 247 N.C. 233, 100 S.E.2d 379 
(1957); Jim Walter Corp. v. Gilliam, 260 N.C. 
211, 132 S.E.2d 313 (1963); Teague v. Teague, 
266 N.C. 320, 146 S.E.2d 87 (1966); Oliver v. 
Williams, 266 N.C. 601, 146 S.E.2d 648 (1966); 
Dunn v. North Carolina State Hwy. Comm’n, 1 
N.C. App. 116, 160 S.E.2d 113 (1968); O’Neill v. 
Southern Nat'l Bank, 40 N.C. App. 227, 252 
S.E.2d 231 (1979); Woodworth v. Woodworth, 58 
N.C. App. 237, 292 S.E.2d 774 (1982). 

N.C.R.A.P., Rule 3(a) was almost identical to 

former § 1-279(a) of this section, and both are 
jurisdictional. Giannitrapani v. Duke Univ., 30 
N.C. App. 667, 228 S.E.2d 46 (1976). 

The requirement of timely filing and service 
of notice of appeal is jurisdictional, and unless 
the requirements of former § 1-279 and 
N.C.R.A.P., Rules 3 and 26 are met, the appeal 
must be dismissed. Smith v. Smith, 43 N.C. 
App. 338, 258 S.E.2d 833 (1979), cert. denied, 
299 N.C. 122, 262 S.E.2d 6 (1980). 

Failure to give timely notice of appeal in 
compliance with former § 1-279 and 
N.C.R.A.P., Rule 3 is jurisdictional, and an 
untimely attempt to appeal must be dismissed. 
Booth v. Utica Mut. Ins. Co., 308 N.C. 187, 301 
S.E.2d 98 (1983). 

N.C.R.A.P., Rule 3(c) and subsection (c) of 
former § 1-279 are jurisdictional. First Union 
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Nat Bank v. King, 63 N.C. App. 757, 306 
S.E.2d 508 (1983). 

Failure to give timely notice of appeal in 
compliance with former § 1-279 and 
N.C.R.A.P., Rule 3 is jurisdictional, and an 
untimely attempt to appeal must be dismissed. 
Landin Ltd. v. Sharon Luggage, Ltd., 78 N.C. 
App. 558, 337 S.E.2d 685 (1985); L. Harvey & 
Son Co. v. Shivar, 83 N.C. App. 6738, 351 S.E.2d 
335 (1987). 

The first indispensable step in appealing 
from a judgment or order is to give notice of 
appeal in the manner provided and within the 
time stated therein; where defendant did not 
take that first step, he lost his right to contest 
the validity of that order because the statutory 
requirements are jurisdictional. Gualtieri v. 
Burleson, 84 N.C. App. 650, 353 S.E.2d 652, 
cert. denied, 320 N.C. 168, 358 S.E.2d 50 

(1987). 
Appeal from a judgment may be taken 

by giving oral notice of appeal at trial, but 
an appeal so taken is by its nature limited to 
the issues dealt with in the judgment an- 
nounced and cannot apply to subsequent writ- 
ten orders determining other issues in the same 
case. Brooks v. Gooden, 69 N.C. App. 701, 318 
S.E.2d 348 (1984). 
Former § 1-279 provided that notice of 

appeal must be given within 10 days after 
entry of judgment. Woodworth v. Woodworth, 
58 N.C. App. 237, 292 S.E.2d 774 (1982). 
Announcing of the court’s decision in 

open court constitutes “entry” for purposes 
of determining when notice of appeal must be 
filed, even if the formal written order is not 
written until a later date, since § 1A-1, Rule 58 
provides that the rendering of judgment in 
open court constitutes entry of judgment for 
purposes of the Rules of Civil Procedure. In re 
Moore, 306 N.C. 394, 293 S.E.2d 127 (1982), 
appeal dismissed, 459 U.S. 1139, 103 S. Ct. 776, 
74 L. Ed. 2d 987 (1983). 

For purposes of determining when notice of 
appeal must be given, the court’s announce- 
ment of its decision in open court constitutes 
entry of judgment even if a formal written order 
is not filed until a later date. Brooks v. Gooden, 

69 N.C. App. 701, 318 S.E.2d 348 (1984). 
Oral Notice of Appeal Held Effective. — 

Where written judgment did not determine any 
issue different from those dealt with in judg- 
ment announced in open court, defendant’s oral 
notice of appeal, though given in open court 
prior to the entry of judgment, was effective to 
give notice of appeal to the written judgment 
under former § 1-279(a). Morris v. Bailey, 86 
N.C. App. 378, 358 S.E.2d 120 (1987). 

Letter to Clerk Not Notice of Appeal. — 
Where defendant, challenging a divorce judg- 
ment, wrote a letter to the clerk of the court 
explaining her reasons for not attending the 
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divorce proceedings and requesting that the 
judgment decreeing the divorce be set aside, 
her letter was not a written notice of appeal 
showing that she sought a review by the Court 
of Appeals, but was a motion for a new trial, 
and the trial court had no authority to cause an 
appeal to be entered for the defendant absent 
her request. Williford v. Williford, 51 N.C. App. 
150, 275 S.E.2d' 216 (1981). 
Appeal to Be Dismissed Absent Timely 

Notice. — Under former § 1-279, where the 
notice of appeal was dated and filed more than 
10 days after the rendition of a default judg- 
ment, and no notice of appeal was served on the 
plaintiff, the appeal from the entry of the judg- 
ment should be dismissed because timely notice 
was not given or properly served. North Am. 

Acceptance Corp. v. Samuels, 11 N.C. App. 504, 
181 S.E.2d 794 (1971). 
Where an appeal is taken more than 10 days 

after the “entry” of judgment and the time 
within which appeal can be taken is not other- 
wise tolled as provided in former § 1-279 and 
N.C.R.A.P., Rule 3, the appellate court obtains 
no jurisdiction in the matter and the appeal 
must be dismissed. Brooks v. Matthews, 29 
N.C. App. 614, 225 S.E.2d 159 (1976); Housing 
Auth. v. Truesdale, 40 N.C. App. 425, 253 
S.E.2d 47 (1979); Cochrane v. Sea Gate, Inc., 42 
N.C. App. 375, 256 S.E.2d 504 (1979). 
For case holding that the filing by defen- 

dant of its motion pursuant to § 1A-1, 
Rules 60(b) and 52(a)(b) did not toll the 
running of time within which to file notice 
of appeal, since motions pursuant to these 
rules apply only to final judgments and orders 
and have no application to interlocutory orders, 
see O’Neill v. Southern Nat'l Bank, 40 N.C. 
App. 227, 252 S.E.2d 231 (1979). 
Withdrawal of motion under § 1A-1, 

Rule 59 did not entitle defendants to 10 
days from their withdrawal to file notice 
of appeal from judgment; to hold otherwise 
would thwart the tolling provision of 
N.C.R.A.P., Rule 3(c) and circumvent § 1A-1, 
Rule 58, i.e., to give all interested parties a 
definite fixed time of a judicial determination 
they can point to as the time of entry of judg- 
ment. Landin Ltd. v. Sharon Luggage, Ltd., 78 
N.C. App. 558, 337 S.E.2d 685 (1985). 
Third paragraph of § 1A-1, Rule 58 held 

inapplicable. — Where the record affirma- 
tively demonstrated that defendant did not give 
notice of appeal “within 30 days” after entry of 
order, the court had no jurisdiction to hear 
appeal; inasmuch as judge had announced his 
order in open court and directed counsel to 
prepare formal order, which the judge signed 
and entered on the same day, at the same 
session of court, the third paragraph of § 1A-1, 
Rule 58, which states that in cases where 

judgment is not rendered in open court, entry of 
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judgment shall be deemed complete when an 
order for the entry of judgment is received by 
the clerk from the judge, the judgment is filed 
and the clerk mails notice of its filing to all 
parties, had no application. Bunting v. Bunting, 
100 N.C. App. 294, 395 S.E.2d 713 (1990). 
Cross-notice of appeal filed by defendants 

on October 4, 1984, supported the trial court’s 
finding that it was not defendants’ intention to 
give notice of appeal at the September 1984 
calendar call on their motion under § 1A-1, 

Rule 59. Landin Ltd. v. Sharon Luggage, Ltd., 
78 N.C. App. 558, 337 S.E.2d 685 (1985). 
Intimation of Intent to Appeal. — It is not 

necessary that there should be at the time of 
the trial an intimation by the dissatisfied party 
that he desires to appeal, it being a sufficient 
indication of his desire at the time of the trial if 
he fulfills the requirements of the statute 
within the time prescribed by law. Russell v. 
Hearne, 113 N.C. 361, 18 S.E. 711 (1898). 

Fact that plaintiff waived her right to 
appeal the order granting summary judg- 
ment to one of three defendants in no way 
affected her statutory right to appeal from the 
final judgment, since although she could have 
appealed the entry of summary judgment as to 
that defendant, she was not required to do so. 
Ingle v. Allen, 71 N.C. App. 20, 321 S.E.2d 588 
(1984), cert. denied, 313 N.C. 508, 329 S.B.2d 
391 (1985). 
Applied in Mason v. Moore County Bd. of 

Comm’rs, 229 N.C. 626, 51 S.E.2d 6 (1948); 
Mitchell v. North Carolina, 247 F. Supp. 139 
(E.D.N.C. 1964); Brady v. Town of Chapel Hill, 

277 N.C. 720, 178 S.E.2d 446 (1971); Stanback 
v. Stanback, 287 N.C. 448, 215 S.E.2d 30 
(1975); State v. Harold, 27 N.C. App. 588, 219 
S.E.2d 528 (1975); Clark v. Wallace, 27 N.C. 
App. 589, 219 S.E.2d 501 (1975); Arnold v. 
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Varnum, 34 N.C. App. 22, 287 S.E.2d 272 
(1977); Ramsey v. Rudd, 49 N.C. App. 670, 272 
S.E.2d 162 (1980); Byrd v. Byrd, 51 N.C. App. 
707, 277 S.E.2d 472 (1981); North Carolina 
State Bar v. Frazier, 62 N.C. App. 172, 302 
S.E.2d 648 (1983); Hardy v. Floyd, 70 N.C. App. 
608, 320 S.E.2d 320 (1984); John T. Council, 
Inc. v. Balfour Prods. Group, Inc., 74 N.C. App. 
668, 330 S.E.2d 6 (1985); Georgia-Pacific Corp. 
v. Bondurant, 81 N.C. App. 362, 344 S.E.2d 302 
(1986); McLaurin Vv. Winston-Salem 
Southbound Ry., 87 N.C. App. 418, 361 S.E.2d 
95 (1987); Patel v. Mid. S.W. Elec., 88 N.C. App. 
146, 362 S.E.2d 577 (1987). 
Cited in Brantley v. Jordan, 90 N.C. 25 

(1884); Jones v. City of Asheville, 114 N.C. 620, 
19 S.E. 631 (1894); Delafield v. Lewis Mercer 
Constr. Co., 115 N.C. 21, 20 S.E. 167 (1894); 
Houston v. Lumber Co., 136 N.C. 328, 48 S.E. 
738 (1904); Fisher v. Fisher, 164 N.C. 105, 80 
S.E. 395 (1913); Seaboard Air Line Ry. v. 
Brunswick County, 198 N.C. 549, 152 S.E. 627 
(1930); Veazey v. City of Durham, 231 N.C. 357, 
57 S.E.2d 377 (1950); Harrell v. Harrell, 253 
N.C. 758, 117 S.E.2d 728 (1961); State v. 
Ferebee, 266 N.C. 606, 146 S.E.2d 666 (1966); 
Fox v. North Carolina, 266 F. Supp. 19 
(K.D.N.C. 1967); Hagins v. Redevelopment 
Comm’n, 1 N.C. App. 40, 159 S.E.2d 584 (1968); 
Hagins v. Aero Mayflower Transit Co., 1 N.C. 
App. 51, 159 S.E.2d 592 (1968); Summey v. 
McDowell, 4 N.C. App. 62, 165 S.E.2d 768 
(1969); Partin v. Carolina Power & Light Co., 40 
N.C. App. 630, 253 S.E.2d 605 (1979); Condie v. 
Condie, 51 N.C. App. 522, 277 S.E.2d 122 
(1981); Rokes v. Rokes, 55 N.C. App. 397, 285 
S.E.2d 306 (1982); Coleman v. Coleman, 74 
N.C. App. 494, 328 S.E.2d 871 (1985); Prevatte 
v. Prevatte, 74 N.C. App. 582, 329 S.E.2d 413 
(1985). 

§ 1-280: Repealed by Session Laws 1975, c. 391, s. 4. 

Cross References. — For the North Caro- 

lina Rules of Appellate Procedure, see the An- 
notated Rules of North Carolina. 

§ 1-281. Appeals from judgments not in session. 

When appeals are taken from judgments of the clerk or judge not made in 
session, the clerk is authorized to make any and all necessary orders for the 
perfecting of such appeals. (Ex. Sess. 1921, c. 92, s. 19a; C.S., s. 642(a); 1971, 

2) c. 381ys. 12 

CASE NOTES 

Cited in Little v. Sheets, 239 N.C. 480, 80 
S.E.2d 44 (1954). 
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§ 1-282: Repealed by Session Laws 1975, c. 391, s. 7. 

Cross References. — For the North Caro- 

lina Rules of Appellate Procedure, see the An- 
notated Rules of North Carolina. 

§ 1-283. Trial judge empowered to settle record on appeal; 
effect of leaving office or of disability. 

Except as provided in this section, only the judge of superior court or of 
district court from whose order or judgment an appeal has been taken is 
empowered to settle the record on appeal when judicial settlement is required. 
A judge retains power to settle a record on appeal notwithstanding he has 
resigned or retired or his term of office has expired without reappointment or 
reelection since entry of the judgment or order. Proceedings for judicial 
settlement when the judge empowered by this section to settle the record on 
appeal is unavailable for the purpose by reason of death, mental or physical 
incapacity, or absence from the State shall be as provided by the rules of 
appellate procedure. (C.C.P., s. 301; Code, s. 550; 1889, c. 161; Rev., s. 591; 
19079¢.1.312; C.S8., s: 644; 1971, c. 38498942; 1975, c. 391,878.) 

CASE NOTES 

For cases involving this section as it 
read prior to the 1975 amendment, which 
rewrote the section, see Whitesides v. Williams, 
66 N.C. 141 (1872); Kirkman v. Dixon, 66 N.C. 
406 (1872); Isler v. Haddock, 72 N.C. 119 
(1875); Adams v. Reeves, 74 N.C. 106 (1876); 
Simonton v. Simonton, 80 N.C. 7 (1879); 
McDaniel v. King, 89 N.C. 29 (1883); Mott v. 
Ramsay, 91 N.C. 249 (1884); Owens v. Phelps, 
92 N.C. 231 (1885); McCoy v. Lassiter, 94 N.C. 
131 (1886); State v. Gooch, 94 N.C. 982 (1886); 
Board of Comm’rs v. Old Dominion S.S. Co., 98 
N.C. t0a,00 be. .00o (1887) Walton  v. 
McKesson, 101 N.C. 428, 7 S.E. 566 (1888); 
Rodman v. Harvey, 102 N.C. 1, 8 S.E. 888 
(1889); Walker v. Scott, 102 N.C. 487, 9 S.E. 488 
(1889); Walker v. Scott, 106 N.C. 56, 11S.H. 364 
(1890); Boyer v. Teague, 106 N.C. 571, 11 S.E. 
330 (1890); Booth v. Ratcliffe, 107 N.C. 6, 12 
S.E. 112 (1890); Peebles v. Braswell, 107 N.C. 
68, 12 S.E. 44 (1890); State v. Williams, 109 
N.C. 846, 13 S.E. 880 (1891); Arrington v. 
Arrington, 114 N.C. 115, 19 S.E. 145 (1894); 
Ritter v. Grimm, 114 N.C. 3738, 19 S.E. 239 
(1894); McDaniel v. Scurlock, 115 N.C. 295, 20 
S.E. 451 (1894); Heath v. Lancaster, 116 N.C. 
69, 20. S.E. 962 (1895); State v. King, 119 N.C. 
910, 26 S.E. 261 (1896); Stroud v. Western 
Union Tel. Co., 1383 N.C. 253, 45 S.E.. 592 
(1903); Blair v. Coakley, 136 N.C. 405, 48 S.E. 
804 (1904); Cameron v. Power Co., 137 N.C. 99, 
49 S.E. 76 (1904); Barber v. Justice, 1388 N.C. 
20, 50 S.E. 445 (1905); Slocumb v. Construction 
Co., 142 N.C. 349, 55 S.E. 196 (1906); Gaither v. 
Carpenter, 143 N.C. 240, 55 S.E. 625 (1906); 
Board of Water & Light Comm’rs v. Chapman, 

151 N.C. 327, 66 S.E. 221 (1909); Chauncey v. 
Chauncey, 153 N.C. 12, 68 S.E. 906 (1910); 
Burlingham v. Canady, 156 N.C. 177, 72 S.E. 
324 (1911); Queen v. Snowbird Valley R.R., 161 
N.C. 217, 76 S.E. 682 (1912); Green v. Dunn, 

162 N.C. 340, 78 S.E. 211 (1913); Waynesville 
Transp. Co. v. Waynesville Lumber Co., 168 
N.C. 60, 84 S.E. 54 (1915); Turner v. Southern 

Gas Imp. Co., 171 N.C. 750, 87 S.E. 970 (1916); 
Thompson v. Williams, 175 N.C. 696, 95 S.E. 
100 (1918); Ingram v. Yadkin River Power Co., 
181. N.C. 359, 107 S.E. 209 (1921); State v. 
Humphrey, 186 N.C. 533, 120 S.E. 85 (19283); 
King v. Taylor, 188 N.C. 450, 124 S.E. 751 
(1924): Waller v. Dudley, 193 N.C. 749, 138 S.E. 
128 (1927); State v. Angel, 194 N.C. 715, 140 
S.E. 727 (1927); Metropolitan Life Ins. Co. v. 
Boddie, 196 N.C. 666, 146 S.E. 598 (1929); 
Penland v. French Broad Hosp., 199 N.C. 314, 

154 S.E. 406 (1930); McMahan v. Southern Ry., 
203 N.C. 805, 167 S.E. 225 (1933); Weaver v. 
Hampton, 206 N.C. 741, 175 S.E. 110 (1934); 
Messick v. Hickory, 211 N.C. 531, 191 S.E. 43 
(1937); State v. Parnell, 214 N.C. 467, 199 S.E. 
601 (1938); White Way Laundry, Inc. v. 
Underwood, 220 N.C. 152, 16 S.E.2d 703 

(1941); Chozen Confections, Inc. v. Johnson, 
220 N.C. 482, 17 S.E.2d 505 (1941); Lindsay v. 

Brawley, 226 N.C. 468, 38 S.E.2d 528 (1946); 
State v. Cannon, 227 N.C. 336, 42 S.E.2d 343 
(1947); Hoke v. Atlantic Greyhound Corp., 227 
N.C. 374, 42 S.E.2d 407 (1947); Russos v. 
Bailey, 228 N.C. 7838, 47 S.E.2d 22 (1948); 
Western N.C. Conference v. Talley, 229 N.C. 1, 
47 S.E.2d 467 (1948); State v. Johnson, 230 
N.C. 748, 55 S.H.2d 690 (1949); Hall v. Hall, 235 
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N.C. 711, 71 S.E.2d 471 (1952); Richardson v. 
Cooke, 238 N.C. 449, 78 S.E.2d 208 (1953); 
Conrad v. Conrad, 252 N.C. 412, 113 S.E.2d 912 
(1960); Wiggins v. Tripp, 253 N.C. 171, 116 
S.E.2d 355 (1960); Wagner v. Eudy, 257 N.C. 
199, 125 S.E.2d 598 (1962); Twiford v. Harrison, 
260 N.C. 217, 132 S.E.2d 321 (1963); American 
Floor Mach. Co. v. Dixon, 260 N.C. 732, 133 
S.E.2d 659 (1963); State v. Stubbs, 265 N.C. 
420, 144 S.E.2d 262 (1965); State v. Hickman, 2 
N.C. App. 627, 163 S.E.2d 632 (1968); State v. 
Waddell, 3 N.C. App. 58, 164 S.E.2d 75 (1968). 

Settlement of record — Trial court’s settle- 
ment of the record on appeal was final and 

CH. 1. CIVIL PROCEDURE §1-285 

could not be reviewed by the appellate court. 
Accordingly, the appellant’s request that the 
appellate court not consider his deposition tes- 
timony, which appeared in the record even 
though it was not relied upon by the trial court, 
was denied. North Carolina Farm Bur. Mut. 
Ins. Co. v. Allen, — N.C. App. —, 553 S.E.2d 
420, 2001 N.C. App. LEXIS 988 (2001). 
Applied in State v. Allen, 283 N.C. 354, 196 

S.E.2d 256 (1973). 
Quoted in Von Hagel v. Blue Cross & Blue 

Shield, 91 N.C. App. 58, 370 S.E.2d 695 (1988). 
Cited in Lewter v. Herndon, 13 N.C. App. 

242, 184 S.E.2d 926 (1971). 

§ 1-284: Repealed by Session Laws 1975, c. 391, s. 9. 

Cross References. — For the North Caro- 
lina Rules of Civil Procedure, see § 1A-1. 

§ 1-285. Undertaking on appeal. 

(a) To render an appeal effectual for any purpose in a civil cause or special 
proceeding, a written undertaking must be executed on the part of the 
appellant, with good and sufficient surety, in the sum of two hundred fifty 
dollars ($250.00), or any lesser sum as might be adjudged by the court, to the 
effect that the appellant will pay all costs awarded against him on the appeal, 
and this undertaking must be filed with the clerk with whom the judgment or 
order was filed; or such sum must be deposited with the appropriate clerk of 
the appellate division in compliance with the North Carolina Rules of Appel- 
late Procedure. 

(b) The provisions of this section do not apply to the State of North Carolina, 
a city or a county or a local board of education, an officer thereof in his official 
capacity, or an agency thereof. (C.C.P., ss. 303, 312; 1871-2, c. 31; Code, ss. 552, 
561; 1889, c. 135, s. 2; Rev., ss. 5938, 595; C.S., s. 646; 1969, c. 44, s. 5; 1975, c. 
391, s. 1; 1985, c. 468; 1987, c. 462, s. 2; 1995 (Reg. Sess., 1996), c. 742, s. 42.3.) 

Cross References. — As to appeals in forma 
pauperis, see § 1-288. As to undertaking to 
stay execution on a money judgment, see § 1- 
289 et seq. As to costs on appeal, see § 6-33. For 

the North Carolina Rules of Appellate Proce- 
dure, see the Annotated Rules of North Caro- 
lina. 

CASE NOTES 

This section has no application to ap- 
peals from a justice of the peace to the 
superior court. Massenburg v. Fogg, 256 N.C. 
703, 124 S.E.2d 868 (1962). 
Bond Requirements Are Jurisdictional. 

— Giving bond on appeal or the granting of 
leave to appeal without bond are jurisdictional, 
and unless the statute is complied with, the 
appeal will be dismissed. Smith v. Reeves, 85 
N.C. 594 (1881); Honeycutt v. Watkins, 151 
N.C. 652, 65 S.E. 762 (1909). See also, Brown v. 

S.H. Kress & Co., 207 N.C. 722, 178 S.E. 248 
(1935). 
Necessity of Security to Perfect Appeal. 

— An appeal bond or undertaking is necessary 

to the perfection of an appeal. Hinton v. 
Pritchard, 107 N.C. 128, 12 S.E. 242 (1890), 
appeal dismissed, 108 N.C. 412, 12 S.E.2d 838 
(1891); Ex parte Berry, 107 N.C. 326, 12 S.E. 
125 (1890). 
Secured Performance Bond Not Condi- 

tion Precedent to Appeal. — An appeal must 
be dismissed when a party does not provide the 
appeal bond ordered by the trial judge. How- 
ever, posting a “secured performance bond” is 
not a condition precedent to appeal under stat- 
ute or appellate rules. Armstrong v. Armstrong, 
85 N.C. App. 93, 354 S.E.2d 350 (1987), rev'd on 
other grounds, 322 N.C. 396, 368 S.E.2d 595 
(1988). 
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The appellate court has no power to 
order a certiorari without requiring bond 
and security thereon. Weber v. Taylor, 66 N.C. 
412 (1872). See also, Walsh v. Burleson, 154 
N.C. 174, 69 S.E. 680 (1910). 

Effect of Failure to Give Undertaking. — 
Absent an affidavit for leave to appeal without 
bond, an appeal must be dismissed where a 
party neither gives the appeal bond nor makes 
a deposit in lieu thereof. Lunsford v. Alexander, 
162 N.C. 528, 78 S.E. 275 (1913). 
Duty of Appellant to Provide Bond. — 

Providing an appeal bond is the duty of the 
appellant and not of his attorney, and when the 
latter is authorized to act therein, he does so as 

the agent of the party appealing, who is, in the 
relation of principal, responsible for his laches. 
Lunsford v. Alexander, 162 N.C. 528, 78 S.E. 
275 (1913). 

Trial Court Has No Jurisdiction After 
Perfection of Appeal. — When an appeal is 
perfected, the trial court no longer has any 
jurisdiction of the cause, and he cannot require 
an. additional bond. McRae v. Board of 
Comm’rs, 74 N.C. 415 (1876). 
New Security After Remand. — After a 

cause has been remanded because the record is 
imperfect, the trial court may order that an 
appeal bond be filed to perfect the appeal, an 
undertaking previously filed having been defec- 
tive. Spence v. Tapscott, 93 N.C. 250 (1885). 
Deposit as Security. — Under this section, 

the clerk may accept a deposit of such sum of 
money as may be ordered by the court in lieu of 
an undertaking on appeal. Graves v. Hines, 106 
N.C. 323, 11 S.E. 362 (1890); State v. Parish, 
151 N.C. 659, 65 S.E. 762 (1909). 
No Substitute for Undertaking or De- 

posit. — The clerk has no authority to accept 
any substitute for the undertaking or deposit 
provided for by the statute. Eshon v. Board of 
Comm’rs, 95 N.C. 75 (1886). 
Waiver of Timely Filing. — The necessity 

of filing the appeal bond within the prescribed 
time may be waived by agreement. Wade v. City 
of Newbern, 72 N.C. 498 (1875). 
Agreement to Waiver Must Appear of 

Record. — No agreement of parties waiving 
the necessity of timely filing of an appeal bond 
will be respected by the appellate court unless 
it appears on the record. Wade v. City of 
Newbern, 72 N.C. 498 (1875). 
Verbal agreements to waive the statu- 

tory requirements will not be regarded. 
McCanless v. Reynolds, 91 N.C. 244 (1884). See 
also, Skinner v. Bland, 91 N.C. 1 (1884). 

Effect of Acceptance of Bond in Court. — 
Where the appellant was in court and the bond 
was offered and accepted without objection, and 
this was noted in the record, this was construed 
to be a sufficient waiver in writing under the 
statute. Howerton v. Henderson, 86 N.C. 718 
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(1882); Harshaw v. McDowell, 89 N.C. 181 

(1883). 
Effect of Delay in Making Objection. — 

Where the absence of a bond on appeal was not 
objected to for two years, and in the meantime 
the cause was continued, and witnesses were 
summoned, respondent would be deemed to 
have waived objection to the defect. Arrington v. 
Smith, 26 N.C. 59 (1843). 
An appeal bond made payable to the 

State is void. The State will not become a 
trustee for a citizen in the pursuit of his per- 
sonal rights, except in cases specially provided 
by law, such as guardian bonds, etc. Dorsey v. 

Raleigh & G.R.R., 91 N.C. 201 (1884). 
Liability of Surety Misinformed Con- 

cerning Legal Effect of Bond. — One who 
has signed a bond given to stay execution 
pending an appeal cannot defend on the ground 
that he was misinformed concerning the legal 
effect of the bond. McMinn v. Patton, 92 N.C. 

371 (1885). See also, Oakley v. Van Noppen, 100 
N.C. 287, 5 S.E. 1 (1888). 
An appeal bond given to secure “all 

costs” means appellee’s costs. Morris v. 
Morris, 92 N.C. 142 (1885). 
And Sureties Are Not Liable for Appel- 

lant’s Costs. — When there is a judgment in 
the appellate court in favor of the appellant, his 
sureties are not liable on their undertaking for 
his costs, when such costs cannot be made out 
of the appellee or their principal. Clerk’s Office 
v. Huffsteller, 67 N.C. 449 (1872). See also, 
Kenney v. Seaboard Air Line Ry., 166 N.C. 566, 
82 S.E. 849 (1914). 

Effect of Party Acting as Surety. — An 
undertaking on appeal may be good even 
though it is signed by one of the parties defen- 
dant as surety, if the record shows that he is not 
affected by the appeal. Syme v. Badger, 91 N.C. 
272 (1884). 
Appellee as Obligee. — An undertaking on 

appeal, though not so expressed, is by implica- 
tion taken to be made with the appellee. Clerk’s 
Office v. Huffsteller, 67 N.C. 449 (1872). 

The undertaking for costs and damages on 
appeal operates in favor of the respondent, 
although he is not required to be named in it as 
a party. Clerk’s Office v. Huffsteller, 67 N.C. 449 
(1872). 
The signature of the appellant is not 

essential to a bond or undertaking on appeal 
or error. Cohoon v. Morton, 49 N.C. 256 (1857); 

Walker v. Williams, 88 N.C. 7 (1883). 
Omission of Obligor’s Name. — The omis- 

sion of the name of an obligor in the body of an 
appeal bond or undertaking is no substantial 
objection to it. Chamblee v. Baker, 95 N.C. 98 
(1886). 

Surety’s Signature by Mark. — An appeal 
bond may be executed by the surety making his 
mark. State v. Byrd, 93 N.C. 624 (1885). 
A misstatement in the appeal bond of the 
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date of the judgment or order appealed from is 
not a fatal error if the judgment or order is 
otherwise correctly and sufficiently described. 
Lackey v. Pearson, 101 N.C. 651, 8 S.E. 121 
(1888). 
A magistrate who has rendered a judg- 

ment on a warrant is not a fit person to sign the 
name of another as obligor on the appeal bond. 
Weaver v. Parish, 8 N.C. 319 (1821). 
Where defendant appeals, plaintiff can- 

not be principal obligor on appeal bond. 
Speed v. Harris, 4 N.C. 317 (1816). 

Cited in Cape Fear & Deep River Nav. Co. v. 
Costen, 63 N.C. 264 (1869); Robeson v. Lewis, 
64 N.C. 734 (1870); Wade v. City of Newbern, 72 
N.C. 498 (1875); Sever v. McLaughlin, 82 N.C. 
332 (1880); Smith v. Reeves, 85 N.C. 594 (1881); 

CH. 1. CIVIL PROCEDURE §1-286 

Applewhite v. Fort, 85 N.C. 596 (1881); 
McCanless v. Reynolds, 90 N.C. 648 (1884); 
Worthy v. Brady, 91 N.C. 265 (1884); Boyden v. 
Williams, 92 N.C. 546 (1885); Chamblee v. 
Baker, 95 N.C. 98 (1886); Gwathney v. Savage, 
101 N.C. 103, 7 S.E. 661 (1888); Harrison v. 
Hoff, 102 N.C. 25, 8 S.E. 887 (1889); Jones v. 
Wilson, 103 N.C. 13, 9 S.E. 580 (1889); 
Howerton v. Sexton, 104 N.C. 75, 10 S.E. 148 
(1889); Graves v. Hines, 106 N.C. 323, 11 S.E. 
362 (1890); Jones v. City of Asheville, 114 N.C. 
620, 19 S.E. 631 (1894); In re Snow’s Will, 128 
N.C. 100, 38 S.E. 295 (1901); Richardson v. 
Cooke, 238 N.C. 449, 78 S.E.2d 208 (1953); Lee 
v. Keck, 68 N.C. App. 320, 315 S.E.2d 323 
(1984). 

§ 1-286. Justification of sureties. 

The written undertaking on appeal must be accompanied by the affidavit of 
one of the sureties that he is worth double the amount specified therein. The 
respondent may except to the sufficiency of the sureties within ten days after 
the notice of appeal; and unless they or other sureties justify within the ten 
days thereafter, the appeal shall be regarded as if no undertaking had been 
given. The justification must be upon a notice of not less than five days. (C.C.P,, 
s. 310; Code, s. 560; 1887, c. 121; Rev., s. 594; C.S., s. 647; 1995 (Reg. Sess., 
1996), c. 742, s. 42.4.) 

CASE NOTES 

Purpose of Section. — The purpose of this 
section is to protect the appellee in respect to 
costs. He has a substantial interest in the 
undertaking, upon appeal, and it cannot be 
dispensed with without his consent in writing 
unless a sum of money is deposited with the 
clerk by order of the court in lieu of the under- 
taking. The language is plain and mandatory 
and very little is left to construction. The ap- 
pellee has the substantial right under the stat- 
ute to insist upon a substantial compliance 
with it in all respects. State v. Wagner, 91 N.C. 
521 (1884). 

Necessity for Justification. — An appeal 
bond is of no effect unless it is accompanied by 
the affidavit of one of the sureties that he is 
worth double the amount specified therein. 
Greenlee v. McCelvey, 92 N.C. 530 (1885); 
Singer Mfg. Co. v. Barrett, 94 N.C. 219 (1886). 

An appeal will be dismissed when the 
surety on the undertaking does not justify 
in double the amount thereof. McCanless v. 
Reynolds, 91 N.C. 244 (1884); State v. Roper, 94 
N.C. 859 (1886). 

Justification Must Be by Surety. — The 
justification of a surety to an undertaking on 
appeal must be made by the surety himself. 
The affidavit of another as to the pecuniary 
reputation of the surety will not answer the 

demands of the law. Morphew v. Tatem, 89 N.C. 
183 (1883). 
Endorsement of Clerk Not a Substitute 

for Justification. — An endorsement on the 
back of an appeal bond by the clerk, “The 
within bond is good,” is not a sufficient compli- 
ance with the statutory requirement that the 
bond must be accompanied by an affidavit of 
the sureties showing their justification. Bryson 
v. Lucas, 85 N.C. 397 (1881). 
When Justification Is Sufficient. — The 

justification of a surety on an appeal bond is 
sufficient under this section where it states 
that the surety is worth double the amount 
therein specified, without stating that it is 
above his liabilities and homestead and exemp- 
tion allowed by law. Witt v. Long, 93 N.C. 388 
(1885). 

Failure to Show Proper Amount. — A 
justification of two sureties that each is worth 
the amount of the bond is not a sufficient 
compliance with this section. Anthony v. Carter, 
91 N.C. 229 (1884). 

Justification May Be Waived. — While 
this section seems to require that bond shall be 
justified in the first instance by at least one of 
the sureties swearing that he is worth double 
the amount therein specified, a failure to do 
this does not necessarily void the bond. It is a 
defect which may be cured by waiver. McMillan 
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v. Baker, 92 N.C. 110 (1885); Becton v. Dunn, 
187 N.C. 559, 50 S.E. 289 (1905). 
As to necessity of written waiver, see 

Lytle v. Lytle, 90 N.C. 647 (1884). 
Where approval of unjustified bond is 

the act of the clerk, there is no waiver, 
unless the appellee is present or afterwards 
assents. Gruber v. Washington & J.R.R., 92 
N.C. 1 (1885). 
Acceptance in court of an appeal bond 

not justified is a waiver of justification, anda 
subsequent motion to dismiss the appeal on the 
ground that the bond is not justified cannot be 
sustained. Jones v. Potter, 89 N.C. 220 (1883). 
Waiver Held Sufficient. — Where the 

record stated “Plaintiff appealed. Notice 
waived. Bond filed,” and was signed by the 
judge, it was a sufficient waiver in writing of a 
formal justification of the bond, and the appeal 
would not be dismissed because the sureties did 
not justify in double the amount. Singer Mfg. 
Co. v. Barrett, 94 N.C. 219 (1886). 

ART. 27. APPEAL §1-288 

An acceptance by the appellee of the surety 
tendered on an appeal bond constituted a 
waiver of the justification required by statute. 
Greenlee v. McCelvey, 92 N.C. 530 (1885). 
When it appeared by the case settled that the 

appellees were present when the appeal bond 
was taken and made no objection to the suffi- 
ciency of the sureties, such objection would be 
deemed waived. Gruber v. Washington & 
J.R.R., 92 N.C. 1 (1885); Moring v. Little, 95 
N.C. 87 (1886). 
An entry on the record, “Bond fixed at $25; 

filed and approved,” was held a sufficient 
waiver in writing. Hancock v. Bramlett, 85 N.C. 
393 (1881). See also, State v. Wagner, 91 N.C. 
521 (1884). 

Stated in Armstrong v. Armstrong, 85 N.C. 
App. 93, 354 S.E.2d 350 (1987). 

Cited in Howerton v. Henderson, 86 N.C. 718 

(1882); McMillan v. Nye, 90 N.C. 11 (1884); 
Gruber v. Washington & J.R.R., 92 N.C. 1 
(1885). 

§ 1-287: Repealed by Session Laws 1975, c. 391, s. 2. 

Cross References. — For the North Caro- 

lina Rules of Appellate Procedure, see the An- 
notated Rules of North Carolina. 

§ 1-287.1: Repealed by Session Laws 1975, c. 391, s. 10. 

Cross References. — For the North Caro- 

lina Rules of Appellate Procedure, see the An- 
notated Rules of North Carolina. 

§ 1-288. Appeals by indigents; clerk’s fees. 

When any party to a civil action tried and determined in the superior or 
district court at the time of trial or special proceeding desires an appeal from 
the judgment rendered in the action to the Appellate Division, and is unable, 
by reason of poverty, to make the deposit or to give the security required by law 
for the appeal, it shall be the duty of the judge or clerk of said court to make 
an order allowing the party to appeal from the judgment to the Appellate 
Division as in other cases of appeal, without giving security therefor. The party 
desiring to appeal from the judgment or order in a civil action or special 
proceeding shall, within 30 days after the entry of the judgment or order, make 
affidavit that he or she is unable by reason of poverty to give the security 
required by law. Nothing contained in this section deprives the clerk of the 
superior court of the right to demand the fees for the certificate and seal as now 
allowed by law in such cases. Provided, that where the judge or the clerk has 
made an order allowing the appellant to appeal as an indigent and the appeal 
has been filed in the Appellate Division, and an error or omission has been 
made in the affidavit or certificate of counsel, and the error is called to the 
attention of the court before the hearing of the argument of the case, the court 
shall permit an amended affidavit or certificate to be filed correcting the error 
or omission. (1873-4, c. 60; Code, s. 553; 1889, c. 161; Rev., s. 597; 1907, c. 878; 
CrSnvs 649: 49375 ¢2 89391951, -¢.. 837 ps. 7;/1969)-c: 44) si:8; 1971, c: 268,.s8; 12; 
1999) "c: 563, 8. 11993) ce. 485i°s:; 8; 1995, c. 536; 's: 1.) 
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Legal Periodicals. — For comment on ac- 
cess of indigents to the civil courtroom, see 49 
N.C.L. Rev. 683 (1971). 

CH. 1. CIVIL PROCEDURE §1-288 

CASE NOTES 

Editor’s Note. — The cases below were de- 
cided under this section as it read prior to the 
1993 amendment, which formerly provided for 
appeals as a pauper. 
Purpose of Section. — The statutory pro- 

vision for appeals in forma pauperis is designed 
to preserve the right of appeal for those who, by 
reason of their poverty, are unable to make a 
reasonable deposit or give security for the pay- 
ment of costs incurred on appeal. It is not to be 
used as a subterfuge to escape payment of costs 
which otherwise might be taxed against the 
appellant. Perry v. Perry, 230 N.C. 515, 53 
S.E.2d 457 (1949). 

This section is applicable to appeals in 
juvenile proceedings tried in the district 
court. Compliance with its terms is necessary 
to entitle juveniles to an order allowing them to 
appeal in forma pauperis. The requirements 
are mandatory and must be observed. In re 
Burrus, 275 N.C. 517, 169 S.E.2d 879 (1969), 
aff'd sub nom. McKeiver v. Pennsylvania, 403 
UiS) 528) 91S? Ct. °1976, 29. Ed. 2d 647 
(1970). 

Appeals in forma pauperis from juvenile ac- 
tions tried in district court are governed by the 
provisions of this section, the requirements of 
which are mandatory and must be observed. 
Failure to comply with these requirements de- 
prives the appellate court of any jurisdiction. In 
re Shields, 68 N.C. App. 561, 315 S.E.2d 797 
(1984). 
The requirements of this section are 

mandatory and jurisdictional, and unless 
this section is complied with the appellate court 
will take no cognizance of a case, except to 
dismiss it. Clark v. Clark, 225 N.C. 687, 36 
S.E.2d 261 (1945); Dobson v. Johnson, 237 N.C. 
275, 74.S.E.2d 652 (1953); Anderson . -v. 
Worthington; 238 N.C. 577, 78 S.E.2d 333 
(1953). 

The requirements of this section are manda- 
tory, not directory, and a failure to comply with 
the requirements deprives the appellate court 
of any appellate jurisdiction. Williams  v. 
Tillman, 229 N.C. 434, 50 S.E.2d 33 (1948); 
Dobson v. Johnson, 237 N.C. 275, 74 S.E.2d 652 
(1953); Prevatte v. Prevatte, 239 N.C. 120, 79 
S.E.2d 264 (1953). 
Where a party to a civil action which has 

been tried in the superior court desires to 
appeal from a judgment rendered at such trial 
to the appellate court without giving security, 
he must comply strictly with the provisions of 
this section, which are mandatory. McIntire v. 
McIntire, 203 N.C. 631, 166 S.E. 732 (1932). 

The provisions of this section are mandatory 
and jurisdictional, and the purported appeal is 
subject to dismissal where affidavits are not 
filed within 10 days from the expiration of the 
session of court, as required by this section. 
Department of Social Servs. v. Johnson, 70 N.C. 
App. 383, 320 S.E.2d 301 (1984). 

The requirement of this section that motions 
to appeal in forma pauperis be made at the 
latest 10 days after the expiration of the session 
at which judgment is rendered is mandatory. In 
re Caldwell, 75 N.C. App. 299, 330 S.E.2d 513 
(1985). 
Discretion of Court. — If a defendant 

against whom a magistrate has rendered a 
judgment may appeal as a pauper it is within 
the discretion of the judge as to whether it shall 
be allowed. Atlantic Ins. & Realty Co. v. 
Davidson, 82 N.C. App. 251, 346 S.E.2d 218 
(1986), rev'd on other grounds, 320 N.C. 159, 
357 S.E.2d 668 (1987). 

District court did not abuse its discre- 
tion by not allowing petitioner to appeal 
as a pauper when her affidavit showed that 
she owned a home worth $27,150. Atlantic Ins. 
& Realty Co. v. Davidson, 82 N.C. App. 251, 346 
S.E.2d 218 (1986). 

Trial de Novo of Small Claims Action. — 
Plaintiff or defendant may petition to appear in 
forma pauperis in the trial de novo of cases 
appealed to the district court judge from judg- 
ments of a magistrate in small claims actions. 
Atlantic Ins. & Realty Co. v. Davidson, 320 N.C. 
159, 357 S.E.2d 668 (1987). 
Ownership of House. — District judge 

erred in entering order denying petition to 
appear in forma pauperis of defendant who 
owned a home valued at $27,150 and other 
unencumbered personal property in view of 
abundant evidence as to defendant’s age, 
health, income, living expenses, inability to 
work or borrow, indebtedness and unreason- 
able of selling her house. Atlantic Ins. & Realty 
Co. v. Davidson, 320 N.C. 159, 357 S.E.2d 668 
(1987). 
Application May Be Made to Either Trial 

Judge or Clerk. — Under this section, the 
party aggrieved by the judgment of the superior 
court may apply to either the trial judge or the 
clerk of the superior court for leave to appeal to 
the appellate division in forma pauperis. 
Anderson v. Worthington, 238 N.C. 577, 78 
S.E.2d 333 (1958). 
Necessity of Obtaining Order Allowing 

Appeal. — To appeal as a pauper, the statutory 
leave must be obtained, and the mere leave to 
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sue as a pauper is not sufficient. Queen v. 
Snowbird Valley R.R., 161 N.C. 217, 76S.E. 682 
(1912). 

Failure to Obtain Order Allowing Ap- 
peal. — Where the judge wrote on the judg- 
ment that plaintiff would be allowed to appeal 
in forma pauperis upon compliance with this 
section, but plaintiff obtained no order allowing 
appeal in forma pauperis after the filing of an 
affidavit of poverty subsequent to the term, the 
appeal would be dismissed for failure to comply 
with the mandatory provisions of this section. 
Prevatte v. Prevatte, 239 N.C. 120, 79 S.E.2d 
264 (1953). 
Order Must Be Obtained Within Statu- 

tory Time. — An order allowing an appeal in 
forma pauperis, entered by the clerk after the 
expiration of the statutory time, was beyond 
the clerk’s authority, and such appeal would be 
dismissed, the provisions of this section being 
mandatory and not directory. Powell v. Moore, 
204 N.C. 654, 169 S.E. 281 (1933); Franklin v. 
Gentry, 222 N.C. 41, 21 S.E.2d 828 (1942). 
Where application to the clerk of the superior 

court, supported by affidavit and certificate, for 
leave to appeal in forma pauperis, was not 
made until more than 10 days after expiration 
of the term of court at which the judgment was 
rendered (now 30 days after entry of the judg- 
ment or order), the appeal would be dismissed, 
the requirements of this section being manda- 
tory and _ jurisdictional. Anderson _v. 
Worthington, 238 N.C. 577, 78 S.E.2d 333 
(1953). 
The late filing of appeal entries had no 

bearing on the question of this section’s re- 
quirement that a motion to appeal in forma 
pauperis be made within 10 days after the 
expiration of the session at which judgment is 
rendered (now 30 days after entry of the judg- 
ment or order); appeal entries are simply a 
convenient means of providing a record entry of 
the fact that an appeal has been taken, and do 
not constitute the taking of the appeal itself. In 
re Caldwell, 75 N.C. App. 299, 330 S.E.2d 513 
(1985). 
Necessity of Affidavit. — In pauper ap- 

peals it is required by this section that appel- 
lant file the statutory affidavit in order to 
confer jurisdiction on the appellate court, and a 
provision in the judgment allowing plaintiff to 
appeal in forma pauperis does not relieve plain- 
tiff of the necessity of filing the jurisdictional 
affidavit. Brown v. S.H. Kress & Co., 207 N.C. 
722, 178 S.E. 248 (1935). 
Where the order allowing the appeal in forma 

pauperis is not supported by the statutory 
affidavit, there can be no authority for granting 
the appeal in forma pauperis, and in such a 
case the appellate court will acquire no juris- 
diction and can take no cognizance of the case 
except to dismiss it from the docket. Williams v. 
Tillman, 229 N.C. 434, 50 S.E.2d 33 (1948). See 
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also, Gilmore v. Imperial Life Ins. Co., 214 N.C. 
674, 200 S.E. 407 (1939). 
Statement of Attorney. — On an appeal in 

forma pauperis, an affidavit not containing the 
averment that appellant is advised by counsel 
that there is error in matter of law in the 
decision of the superior court is fatally defec- 
tive. Russell v. Hearne, 113 N.C. 361, 18 S.E. 
711 (1893); Honeycutt v. Watkins, 151 N.C. 652, 
65 S.E. 762 (1909). See also, Hanna v. 
Timberlake, 203 N.C. 556, 166 S.E. 733 (1932); 
Lupton v. Hawkins, 210 N.C. 658, 188 S.E. 110 

(1936). : 
Applicability of Proviso Permitting Cor- 

rection of Affidavit or Certificate. — The 
proviso permitting corrections of errors or omis- 
sions in the affidavit or certificate of counsel at 
any time prior to the hearing of the argument of 
the case on appeal applies only to this section 
pertaining to appeals in civil actions. State v. 
Mitchell, 221 N.C. 460, 20 S.E.2d 292 (1942). 
Untimely Filing of Affidavit or Certifi- 

cate Not Permitted. — The proviso at the end 
of this section does not permit the filing of an 
affidavit or certificate of counsel when no such 
certificate or affidavit was filed within the time 
prescribed by this section. Clark v. Clark, 225 
N.C. 687, 36 S.E.2d 261 (1945). 
An affidavit which is defective in that it 

fails to aver that appellant is advised that there 
is error of law in the judgment may not be cured 
by an additional affidavit filed after the expira- 
tion of the time prescribed by the statute, or 
filed after the date for docketing the appeal. 
Berwer v. Union Cent. Life Ins. Co., 210 N.C. 
814, 188 S.E. 618 (1936). 

Effect of Order Allowing Appeal. — An 
order allowing a party to appeal in forma 
pauperis dispenses with the security for costs, 
but does not operate to stay further proceedings 
upon the judgment appealed from. Leach v. 
Jones, 86 N.C. 404 (1882). 
Duty of Appellant to Pay for Transcript. 

— An order granted under this section, permit- 
ting an appeal without giving bond or making a 
deposit, does not relieve the appellant in civil 
actions from the payment of the costs of the 
transcript in advance. Martin v. Chasteen, 75 
N.C. 96 (1876); Speller v. Speller, 119 N.C. 356, 
26 S.E. 160 (1896). 
Proceeding as a pauper under this sec- 

tion may be a great deal more expensive 
and burdensome than proceeding as a 
prepaid appellant. Moreover, a prepaid ap- 
pellant is free to urge upon the court a change 
in the law, a position apparently not open to an 
indigent proceeding under this section. Ganey 
v. Barefoot, 749 F.2d 1124 (4th Cir. 1984), cert. 
denied, 472 U.S. 1019, 105 S. Ct. 3484, 87 L. 
Ed. 2d 619 (1985). 
Applied in Dobbins v. Paul, 71 N.C. App. 

113, 321 S.E.2d 537 (1984). 
Stated in North Carolina Ass’n for Retarded 
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Children v. North Carolina, 420 F. Supp. 451 158N.C. 322, 74S.E. 342 (1912); Richardson v. 
(M.D.N.C. 1976). Cooke, 238 N.C. 449, 78 S.E.2d 208 (1953); In re 

Cited in Mason v. Osgood, 71 N.C. 212 Bullabough, 89 N.C. App. 171, 365 S.E.2d 642 
(1874); Russell v. Hearne, 113 N.C. 361,18S.E. (1988). 
711 (1893); Skipper v. Kingsdale Lumber Co., 

§ 1-289. Undertaking to stay execution on money judg- 
ment. 

(a) If the appeal is from a judgment directing the payment of money, it does 
not stay the execution of the judgment unless a written undertaking is 
executed on the part of the appellant, by one or more sureties, to the effect that 
if the judgment appealed from, or any part thereof, is affirmed, or the appeal 
is dismissed, the appellant will pay the amount directed to be paid by the 
judgment, or the part of such amount as to which the judgment shall be 
affirmed, if affirmed only in part, and all damages which shall be awarded 
against the appellant upon the appeal. Whenever it is satisfactorily made to 
appear to the court that since the execution of the undertaking the sureties 
have become insolvent, the court may, by rule or order, require the appellant to 
execute, file and serve a new undertaking, as above. In case of neglect to 
execute such undertaking within twenty days after the service of a copy of the 
rule or order requiring it, the appeal may, on motion to the court, be dismissed 
with costs. Whenever it is necessary for a party to an action or proceeding to 
give a bond or an undertaking with surety or sureties, he may, in lieu thereof, 
deposit with the officer into court money to the amount of the bond or 
undertaking to be given. The court in which the action or proceeding is pending 
may direct what disposition shall be made of such money pending the action or 
proceeding. In a case where, by this section, the money is to be deposited with 
an officer, a judge of the court, upon the application of either party, may, at any 
time before the deposit is made, order the money deposited in court instead of 
with the officer; and a deposit made pursuant to such order is of the same effect 
as if made with the officer. The perfecting of an appeal by giving the 
undertaking mentioned in this section stays proceedings in the court below 
upon the judgment appealed from; except when the sale of perishable property 
is directed, the court below may order the property to be sold and the proceeds 
thereof to be deposited or invested, to abide the judgment of the appellate 
court. 

(b) If the appellee in a civil action obtains a judgment that includes an 
award of noncompensatory damages of twenty-five million dollars 
($25,000,000) or more, and the appellant seeks a stay of execution of the 
judgment within the period of time during which the appellant has the right to 
pursue appellate review, including discretionary review and certiorari, the 
amount of the undertaking for noncompensatory damages that the appellant is 
required to execute to stay execution of the judgment during the period of the 
appeal shall be twenty-five million dollars ($25,000,000). For the purposes of 
this subsection, the term “noncompensatory damages” means that portion of 
money damages other than compensatory damages or in excess of compensa- 
tory damages. Except as expressly provided in this subsection, this subsection 
shall not affect or limit the amount of the undertaking otherwise required by 
subsection (a) of this section. 

(c) If the appellee proves by a preponderance of the evidence that the 
appellant for whom the undertaking has been limited under subsection (b) of 
this section is, for the purpose of evading the judgment, (i) dissipating its 
assets, (ii) secreting its assets, or (ili) diverting its assets outside the jurisdic- 
tion of the courts of North Carolina or the federal courts of the United States 
other than in the ordinary course of business, then the limitation in subsection 
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(b) of this section shall not apply and the appellant shall be required to make 
an undertaking in the full amount otherwise required by this section. (C.C.P., 
ss. 304, 311; Code, s. 554; Rev., s. 598; C.S., s. 650; 2000, Ex. Sess., c. 1, s. 2.) 

Editor’s Note. — Session Laws 2000-1 (Ex- 
tra Session), s. 3, contains a severability clause. 

Session Laws 2000-1 (Extra Session), s. 4, 
provides: “This act is effective when it becomes 
law and applies to judgments filed or entered in 
this State on or after the effective date, without 
regard to the date on which the foreign judg- 

ment was rendered in the foreign state.” 

Effect of Amendments. — Session Laws 
2000-1 (Extra Session), s. 2, effective April 5, 
2000, added subsections (b) and (c). 

Cross References. — As to stay of proceed- 
ings to enforce a judgment, see § 1A-1, Rule 62. 

CASE NOTES 

Purpose. — Since the primary purpose of a 
bond is to provide a source of funds to be 
applied to the satisfaction of a valid judgment, 
as a matter of public policy, a party is not 
permitted to post a cash bond to stay execution 
of a money judgment and then avoid forfeiture 
of the bond after default by claiming debtor’s 
exemptions. Barrett v. Barrett, 122 N.C. App. 
264, 468 S.E.2d 264 (1996). 
The statute does not require an appel- 

lant to post a bond; rather, it gives an appel- 
lant the option to stay the execution of a judg- 
ment by posting a bond. Haker-Volkening v. 
Haker, 143 N.C. App. 688, 547 S.E.2d 127 
(2001). 
Applicability of Section to Alimony Or- 

der. — This section is applicable only in cases 
involving a “judgment directing the payment of 
money,” and the courts have generally held that 
an order requiring the payment of alimony is a 
“judgment directing the payment of money.” 
Faught v. Faught, 50 N.C. App. 635, 274 S.E.2d 
883 (1981). | 

Portions of a judgment requiring a defendant 
to pay alimony and counsel fees constituted a 
“judgment directing the payment of money” 
within the meaning of this section, and the 
court had authority to require the defendant to 
post a bond in order to stay execution pending 
appeal of the judgment; however, the court did 
not have authority under this section to dismiss 
the defendant’s appeal for failure to post the 
required bond, but had authority only to dis- 
solve any stay already issued. Faught v. 
Faught, 50 N.C. App. 635, 274 S.E.2d 883 
(1981). 
When husband elected to deposit cash 

bond in lieu of surety bond to stay the 
execution of a judgment against him for spousal 
support and breach of separation agreement, 
husband waived any exemption to which he 
otherwise may have been entitled. Barrett v. 
Barrett, 122 N.C. App. 264, 468 S.E.2d 264 
(1996). 
Undertaking Not Necessary to Appeal. 

— Security for payment of the judgment, in 
addition to the security for costs, is not neces- 

sary to bring up the appeal if a stay of execution 
is not desired. Bledsoe v. Nixon, 69 N.C. 81 

(1873). 
No Particular Form Required. — No par- 

ticular form is required for an undertaking to 
stay execution upon appeal; and if words are 
inserted in such an undertaking which are 
repugnant to its intent, they will be rejected as 
surplusage. Oakley v. Van Noppen, 100 N.C. 
287, 5 S.E. 1 (1888). 
Bond Given to Mortgagee by Mortgagor. 

— This section did not apply to a bond given by 
a mortgagor to the mortgagee stipulating that 
the mortgagor would not commit waste on the 
premises and that if the judgment was af- 
firmed, that he would pay for the use and 
occupation. Alderman v. Rivenbark, 96 N.C. 
134, 1 S.E. 644 (1887). 
Operation of Security as Stay. — Upon 

compliance with this section, there will be a 
stay of execution as to parties appealing from a 
final judgment. Bryan v. Hubbs, 69 N.C. 423 
(1873); Smith v. Miller, 155 N.C. 247, 71 S.E. 
355 (1911). 

Trial court’s order that appellant file 
supersedeas bond with another surety, 

upon its finding that the surety upon the first 
bond was not sufficient, was not error, as such 
matter rested within the sound discretion of the 
court. Love v. Queen City Lines, 206 N.C. 575, 

174 S.E. 514 (1934). 
Surety Held Bound When Defendant 

Abandoned Appeal. — Where the trial judge, 
upon sufficient findings, properly adjudged that 
the defendant had abandoned his appeal to the 
appellate court, it was not required that the 
appeal should have been docketed and dis- 
missed in the appellate court in order to bind 
the surety on his bond given to stay execution 
in accordance with the terms of this section. 
Murray v. Bass, 184 N.C. 318, 114 S.E. 303 
(1922). 

Effect of Appeal on Trial Courts’ Juris- 
diction. — Where plaintiff appealed to the 
appellate court from an order of the superior 
court requiring him to pay alimony pendente 
lite and counsel fees, and the cause was re- 
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moved thereto, the superior court was thereaf- 
ter without jurisdiction to order the sale of 
plaintiff’s land to satisfy the judgment or the 
execution of a stay bond. Vaughan v. Vaughan, 
211 N.C..354; 190:S.E. ‘492 (1937). 
Lessees could proceed against 

subtenant for possession and damages 
pending appeal of a judgment terminating 
the lease between the owner in fee and the 
lessees, where the lessees had been granted a 
stay of execution and left in possession of the 
property, as by maintaining possession pursu- 
ant to the stay of execution order, lessees re- 
mained vested with a possessory and propri- 
etary interest in the property, which interest 
they had a right to protect. Backer v. Gomez, 80 
N.C. App. 228, 341 S.E.2d 90, cert. denied, 317 
N.C. 700, 347 S.E.2d 35 (1986). 

Civil Contempt for Failure to Pay Attor- 
neys’ Fees. — The mother was properly held in 
civil contempt, where she failed to comply with 
the trial court’s order to pay $7,500 of father’s 
attorney fees, and she did not have a written 
undertaking executed by a surety for payment 
of the fees. Cox v. Cox, 133 N.C. App. 221, 515 
S.E.2d 61 (1999). 

CH. 1. CIVIL PROCEDURE §1-291 

Applied in Hamilton v. Southern Ry., 203 
N.C. 186, 164 S.E. 834 (1932); Hamilton v. 
Southern Ry., 203 N.C. 468, 166 S.E. 392 
(1932); Jim Walter Corp. v. Gilliam, 260 N.C. 
211, 1382 S.E.2d_313.(1963). 

Quoted in Usher v. Waters Ins. & Realty Co., 
438 F. Supp. 1215 (W.D.N.C. 1977); Hieb v. 
Howell’s Child Care Ctr., Inc., 123 N.C. App. 61, 
472 S.E.2d 208 (1996). 

Stated in Wachovia Realty Invs. v. Housing, 
Inc., 292 N.C. 93, 232 S.E.2d 667 (1977); Quick 
v. Quick, 305 N.C. 446, 290 S.E.2d 653 (1982). 

Cited in Hinson v. Adrian, 91 N.C. 372 

(1884); Adams v. Guy, 106 N.C. 275, 11 S.E. 535 
(1890); Laffoon v. Kerner, 138 N.C. 281, 50 S.E. 
654 (1905); Murray v. Bass, 184 N.C. 318, 114 
S.E. 3038 (1922); State v. Goff, 205 N.C. 545, 172 
S.E. 407 (1934); Current v. Church, 207 N.C. 
658, 178 S.E. 82 (1935); Equitable Leasing 
Corp. v. Myers, 46 N.C. App. 162, 265 S.E.2d 
240 (1980); Berger v. Berger, 67 N.C. App. 591, 
313 S.E.2d 825 (1984); Leary v. Nantahala 
Power & Light Co., 76 N.C. App. 165,. 332 
S.E.2d 703 (1985); Daniels v. Montgomery Mut. 
Ins. Co., 320 N.C. 669, 360 S.E.2d 772 (1987). 

§ 1-290. How judgment for personal property stayed. 

If the judgment appealed from directs the assignment or delivery of 
documents or personal property, the execution of the judgment is not stayed by 
appeal, unless the things required to be assigned or delivered are brought into 
court, or placed in the custody of such officer or receiver as the court appoints, 
or unless an undertaking be entered into on the part of the appellant, by at 
least two sureties, and in such amount as the court or a judge thereof directs, 
to the effect that the appellant will obey the order of the appellate court upon 
the appeal. (C.C.P., s. 305; Code, s. 555; Rev., s. 599; C.S., s. 651.) 

CASE NOTES 

No Authority to Dismiss Appeal for Fail- 
ure to Post Bond. — While this section and 
§ 1-292 give the court authority to stay execu- 
tion on a judgment requiring a party to transfer 
personal and real property upon the posting of 
a bond, the court has no authority to dismiss an 
appeal for an appellant’s failure to post the 
bond. Faught v. Faught, 50 N.C. App. 635, 274 
S.E.2d 883 (1981). 

ity to stay its own orders pending appeal in 
cases involving the Public Records Act. 
Wilmington Star-News, Inc. v. New Hanover 
Regional Medical Ctr., Inc., 125 N.C. App. 174, 
480 S.E.2d 53 (1997), appeal dismissed, 346 
N.C. 557, 488 S.E.2d 826 (1997). 

Cited in Adams v. Guy, 106 N.C. 275, 11 S.E. 
535 (1890); State v. Goff, 205 N.C. 545, 172 S.E. 
407 (1934). 

A trial court possesses the legal author- 

§ 1-291. How judgment directing conveyance stayed. 

If the judgment appealed from directs the execution of a conveyance or other 
instrument, the execution of the judgment is not stayed by the appeal until the 
instrument has been executed and deposited with the clerk with whom the 
judgment is entered, to abide the judgment of the appellate court. (C.C.P, s. 
306; Code, s. 556; Rev., s. 600; C.S., s. 652.) 
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CASE NOTES 

Duty of Clerk to Notify Sheriff. — After 
the undertaking has been given, it is the duty of 
the clerk to give notice thereof to the sheriff, in 

Cited in Hancock v. Bramlett, 85 N.C. 393 
(1881); Hannon v. Commissioners of Halifax, 89 

N.C. 123 (1883); State v. Goff, 205 N.C. 545, 172 
order that any execution which may have is- 
sued may be superseded. Bryan v. Hubbs, 69 
N.C. 423 (1873). 

S.E. 407 (1934); Taylor v. Crisp, 286 N.C. 488, 
212 S.E.2d 381 (1975). 

§ 1-292. How judgment for real property stayed. 

If the judgment appealed from directs the sale or delivery of possession of 
real property, the execution is not stayed, unless a bond is executed on the part 
of the appellant, with one or more sureties, to the effect that, during his 
possession of such property, he will not commit, or suffer to be committed, any 
waste thereon, and that if the judgment is affirmed he will pay the value of the 
use and occupation of the property, from the time of the appeal until the 
delivery of possession thereof pursuant to the judgment, not exceeding a sum 
to be fixed by a judge of the court by which judgment was rendered and which 
must be specified in the undertaking. When the judgment is for the sale of 
mortgaged premises, and the payment of a deficiency arising upon the sale, the 
undertaking must also provide for the payment of this deficiency. (C.C.P.,, s. 
307; Code, s. 557; Rev., s. 601; C.S., s. 653.) 

CASE NOTES 

Effect of § 45-21.16. — Section 45-21.16 
governs only the bond covering the appeal from 
the clerk to the trial court; bonds for appeals 
from the traditional trial courts to the Court of 
Appeals in foreclosure actions are governed as 
they: previously were by this section. In re 
Simon, 36 N.C. App. 51, 243 S.E.2d 163 (1978). 
Construction with Other Sections. — 

This section must be complied with notwith- 
standing defendant’s appeal rights under § 1A- 
1, Rule 62. Venture Properties I v. Anderson, 
120 N.C. App. 852, 463 S.E.2d 795 (1995). 
Where defendant did not request the setting 

of a bond nor post a bond, the defendant made 
no attempt to comply with the requirements of 
this section; thus, he was not entitled to a stay 
of execution under § 1A-1, Rule 62. Venture 

Properties I v. Anderson, 120 N.C. App. 852, 
463 S.E.2d 795 (1995). 
No Authority to Dismiss for Failure to 

Post Bond. — While § 1-290 and this section 

give the court authority to stay execution on a 
judgment requiring a party to transfer personal 
and real property upon the posting of a bond, 
the court has no authority to dismiss an appeal 
for an appellant’s failure to post the bond. 
Faught v. Faught, 50 N.C. App. 635, 274 S.E.2d 
883 (1981). 

In foreclosure proceedings a clerk may re- 
quire a bond by an appealing respondent pur- 
suant to § 45-21.16(d), and a superior court 

judge may require a bond upon appeal from 
that court pursuant to this section, and if the 
bond is not posted, the trustee may proceed 

with foreclosure; however, neither statute gives 

the clerk or judge the power to make the 
posting of a bond a condition to the appeal, and 
it is error for the superior court to dismiss an 
appeal from that court when the bond required 
by the court is not posted. In re Coley Proper- 
ties, Inc., 50 N.C. App. 413, 273 S.E.2d 738 

(1981). 
Measure of Damages Under Bond. — The 

only proper measure of damages under a bond 
using the very same language as this section 
would be waste plus the value of the use and 
occupation of the property. In re Simon, 36 N.C. 
App. 51, 243 S.E.2d 163 (1978). 

Use of Interest on Indebtedness as Mea- 
sure of Damages. — Where the bond posted 
by respondents protected petitioner from “any 
probable loss by reason of delay” in a proceed- 
ing to foreclose a deed of trust, there was no 
error in the trial court’s use of interest on the 
indebtedness as a measure of damages, even 
though this section does not require a bond 
using language so expansive. In re Simon, 36 
N.C. App. 51, 248 S.E.2d 163 (1978). 

Liability of Purchaser Where Sale Over- 
turned. — Where an appeal was taken from 
the order of confirmation of a sale under decree 
of a foreclosure of a deed of trust, and an appeal 
bond was filed to stay execution under this 
section and §§ 1-293 and 1-294, and the judg- 
ment of the lower court was reversed on appeal, 
the purchaser at the sale could be held liable to 
the mortgagor for having taken immediate pos- 
session of the property. Dixon v. Smith, 204 
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N.C. 480, 168 S.E. 683 (1933). 
Lessees could proceed against sub- 

tenant for possession and damages pend- 
ing appeal of a judgment terminating the 
lease between the owner in fee and the lessees, 

where the lessees had been granted a stay of 
execution and left in possession of the property, 
as by maintaining possession pursuant to the 
stay of execution order, lessees remained vested 
with a possessory and proprietary interest in 
the property, which interest they had a right to 

CH. 1. CIVIL PROCEDURE §1-294 

N.C. App. 228, 341 S.E.2d 90, cert. denied, 317 
N.C. 700, 347 S.E.2d 35 (1986). 

Applied in Nugent v. Beckham, 43 N.C. App. 
703, 260 S.E.2d 172 (1979). 

Quoted in Usher v. Waters Ins. & Realty Co., 
438 F. Supp. 1215 (W.D.N.C. 1977). 

Cited in Cox v. Hamilton, 69 N.C. 30 (1873); 
Hancock v. Bramlett, 85 N.C. 393 (1881); State 

v. Goff, 205 N.C.'545, 172 S.E. 407 (1934); 
Taylor v. Bailey, 49 N.C. App. 216, 271 S.E.2d 

protect. Backer v. Gomez, 80 296 (1980). 

§ 1-293. Docket entry of stay. 

When an appeal from a judgment is pending, and the undertaking requisite 
to stay execution on the judgment has been given, and the appeal perfected, 
the court in which the judgment was recovered may, on special motion, after 
notice to the person owning the judgment, on such terms as it sees fit, direct an 
entry to be made by the clerk on the docket of such judgment, that the same is 
secured on appeal, and no execution can issue upon such judgment during the 
pendency of the appeal. (C.C.P., s. 254; Code, s. 435; 1887, c. 192; Rev., s. 621; 
C.S., s. 654.) | 

CASE NOTES 

Cited in Alderman v. Rivenbark, 96 N.C. 
134, 1 S.E. 644 (1887); State v. Goff, 205 N.C. 

545, 172 S.E. 407 (1934); Queen v. DeHart, 209 
N.C. 414, 184 S.E. 7 (1936). 

§ 1-294. Scope of stay; security limited for fiduciaries. 

When an appeal is perfected as provided by this Article it stays all further 
proceedings in the court below upon the judgment appealed from, or upon the 
matter embraced therein; but the court below may proceed upon any other 
matter included in the action and not affected by the judgment appealed from. 
The court below may, in its discretion, dispense with or limit the security 
required, when the appellant is an executor, administrator, trustee, or other 
person acting in a fiduciary capacity. It may also limit such security to an 
amount not more than fifty thousand dollars ($50,000), where it would 
otherwise exceed that sum. (C.C.P., s. 308; Code, s. 558; Rev., s. 602; C.S., s. 
655.) 

Cross References. — As to effect of stay on 
the judgment, see § 1-296. As to stay of pro- 
ceedings to enforce a judgment, see § 1A-1, 
Rule 62. 

Legal Periodicals. — For note discussing 
abandonment of appeal, see 56 N.C.L. Rev. 573 
(1978). 

CASE NOTES 

The general rule is that once an appeal is 
perfected, the lower court is divested of juris- 
diction, but the lower court nonetheless retains 

jurisdiction to take action which aids the ap- 
peal, and to hear motions and grant orders, so 
long as they do not concern the subject matter 
of the suit and are not affected by the judgment 
appealed from. Faulkenbury v. Teachers’ & 
State Employees’ Retirement Sys., 108 N.C. 

App. 357, 424 S.E.2d 420, cert. denied, 334 N.C. 
162, 432 S.E.2d 358, aff’d per curiam, 335 N.C. 
158, 436 S.E.2d 821 (1993). 
Section Not Controlling over Specific 

Statute. — Although this section states the 
general rule regarding jurisdiction of the trial 
court pending appeal, it is not controlling 
where there is a specific statute such as former 
§ 7A-668 addressing the matter in question. In 
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re Huber, 57 N.C. App. 453, 291 S.E.2d 916, 
appeal dismissed and cert. denied, 306 N.C. 
557, 294 S.E.2d 223 (1982). 
The perfection of an appeal terminates 

the authority of the inferior court. Gover- 
nor ex rel. State Bank v. Twitty, 13 N.C. 386 
(1830). 
An appeal does not take the case beyond the 

control of the superior court, until it is per- 
fected. Coates Bros. v. Wilkes, 94 N.C. 174 

(1886). 
An appeal removes a cause from the trial 

court, which is thereafter without power to 
proceed further until the cause is returned by 
mandate of the appellate court. Upton v. Upton, 
14 N.C. App. 107, 187 S.E.2d 387 (1972). 
An appeal takes the case out of the jurisdic- 

tion of the trial court. Carpenter v. Carpenter, 
25 N.C. App. 307, 212 S.E.2d 915 (1975). 
And Operates as a Stay of All Proceed- 

ings in the Trial Court. — An appeal duly 
taken and regularly prosecuted operates as a 
stay of all proceedings in the trial court relating 
to the issues included therein, until the matters 

are determined in the appellate court. Pruett v. 
Charlotte Power Co., 167 N.C. 598, 83 S.E. 830 
(1914); Veazey v. City of Durham, 231 N.C. 357, 
57 S.E.2d 377, rehearing denied, 232 N.C. 744, 
59 S.E.2d 429 (1950). 
An appeal from a judgment rendered in the 

superior court suspends all further proceedings 
in the cause in that court, pending the appeal. 
Harris v. Fairly, 232 N.C. 555, 61 S.E.2d 619 
(1950). 
An appeal, timely docketed and regularly 

prosecuted, relates back to the time of trial; 
that is, it operates as a stay of proceedings 
within the meaning of the statute, and brings 
the cause within the principle of the cases 
which hold that the court below is without 
power to hear and determine questions in- 
volved in an appeal pending in the appellate 
court. Combes v. Adams, 150 N.C. 64, 63 S.E. 
186 (1908); Sykes v. Everett, 167 N.C. 600, 83 
S.E. 585 (1914). 
Where a cause has been ordered to the appel- 

late court, no subsequent action of the court 
below can affect it. Murry v. Smith, 8 N.C. 41 
(1820). 

The language of this section is clear. An 
appeal stays further proceedings in the lower 
court upon the judgment appealed and matters 
embraced within that judgment. Jenkins v. 
Wheeler, 72 N.C. App. 363, 325 S.E.2d 4 (1985). 
As the stay imposed by this section 

would have taken effect when defendants 
filed notice of appeal in the Superior Court 
and subsequent perfection thereof in the appel- 
late court, the filing of a voluntary dismissal by 
plaintiffs under § 1A-1, Rule 41(a)(1) did not 
strip the appellate court of its authority to 
docket the appeal or consider the merits. Reid v. 
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Town of Madison, 145 N.C. App. 146, 550 
S.E.2d 826 (2001). 
Preliminary Injunction. — The trial court 

had subject matter jurisdiction to enter a pre- 
liminary injunction, even though an appeal was 
pending in North Carolina, where a former 
employee sought to enjoin the former employer 
from proceeding with a New York action 
against him, and the propriety of the New York 
action was not an issue involved in the pending 
appeal. Cox v. Dine-A-Mate, Inc., 131 N.C. App. 
542, 508 S.E.2d 6 (1998). 

Stay on Appeal of Interlocutory Order. 
— An appeal from an interlocutory order stays 
all further proceedings in the lower court in 
regard to matters relating to the specific order 
appealed from, but the action remains in the 
lower court, and it may proceed upon any other 
matter included in the action upon which ac- 
tion was reserved or which was not affected by 
the judgment appealed from. Safie Mfg. Co. v. 
Arnold, 228 N.C. 375, 45 S.E.2d 577 (1947). 
Upon appeal from an interlocutory order the 

lower court has no power to proceed further 
with the case, and a motion to set aside a 
restraining order because of newly discovered 
evidence cannot be entertained. Combes v. 
Adams, 150 N.C. 64, 63 S.E. 186 (1908). 
When Proceedings Not Stayed by Inter- 

locutory Appeal. — When an appeal is taken 
to the appellate court from an interlocutory 
order of the superior court which is not subject 
to appeal, the superior court need not stay 
proceedings, but may disregard the appeal and 
proceed to try the action while the appeal on 
the interlocutory matter is in the appellate 
court. Veazey v. City of Durham, 231 N.C. 354, 
57 S.E.2d 375 (1950). 
An attempted appeal from a nonappealable 

interlocutory order is a nullity and does not 
divest the superior court of jurisdiction to pro- 
ceed in the action. Cox v. Cox, 246 N.C. 528, 98 
S.E.2d 879 (1957). 
When an appeal is taken from an interlocu- 

tory order from which no appeal is allowed by 
law, which is not upon any matter of law and 
which affects no substantial right of the par- 
ties, it is the duty of the judge to proceed as if no 
such appeal had been taken. All the inconve- 
niences of unnecessary delay and expense at- 
tend the course of suspending proceedings and 
none attend the other course. Such an appeal is 
evidently frivolous and dilatory, and can have 
but one end, to increase the expense and pro- 
crastinate a final judgment. Carleton v. Byers, 
71 N.C. 331 (1874). 

Because an order issuing a preliminary in- 
junction was interlocutory and no substantial 
right of the appellant was affected by denial of 
immediate appellate review, the trial court was 
not divested of jurisdiction and could hold ap- 
pellant in contempt for violating the injunction. 
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Onslow County v. Moore, 129 N.C. App. 376, 
499 S.E.2d 780 (1998). 
An appeal carries the whole cause up to 

the appellate court, whether security is given 
to stay proceedings or for costs only. Bledsoe v. 
Nixon, 69 N.C. 81 (1873); Isler v. Brown, 69 
N.C. 125 (1873). 
Pending an appeal the trial judge is 

functus officio. Carpenter v. Carpenter, 25 
N.C. App. 307, 212 S.E.2d 915 (1975). 

Trial court does not have jurisdiction to 
conduct contempt proceedings while ap- 
peal is pending, because under this section all 
proceedings below are stayed; therefore any 
order finding a defendant in contempt is void, 

at least until appeal is perfected. Collins v. 
Collins, 18 N.C. App. 45, 196 S.E.2d 282 (1973). 
Where defendant appealed an order with 

respect to child visitation privileges, the trial 
court was without jurisdiction pending the ap- 
peal to entertain plaintiff’s motion in the cause 
seeking to have defendant adjudged in con- 
tempt for failure to comply with the order 
appealed from and seeking to have the order 
modified. Webb v. Webb, 50 N.C. App. 677, 274 
S.E.2d 888 (1981). 
But Appeal Did Not Authorize Violation 

of Contempt Order. — While an appeal 
stayed contempt proceedings until the validity 
of the order was determined, taking the appeal 
did not authorize a violation of the order. Upton 
v. Upton, 14 N.C. App. 107, 187 S.E.2d 387 
(1972): 
Relation Back of Perfection of Appeal. — 

Where defendants appealed the order of the 
trial judge appointing operating receivers for a 
corporation, the corporate defendants’ subse- 
quent perfection of their appeal related back to 
the time of the giving of notice of appeal, and 
therefore all orders entered by the trial judge 
after defendants’ notice of appeal were void for 
want of jurisdiction; thus, orders approving the 
payment of fees and expenses for attorneys, 
accountants and receivers would be vacated. 
Lowder v. All Star Mills, Inc., 301 N.C. 561, 273 
S.E.2d 247 (1981). 

While an appeal is not perfected until it is 
actually docketed in the appellate division, a 
proper perfection relates back to the time of the 
giving of the notice of appeal, rendering any 
later orders or proceedings upon the judgment 
appealed from void for want of jurisdiction. 
Swilling v. Swilling, 329 N.C. 219, 404 S.E.2d 
837 (1991): 
Authority to Allow Proceedings by 

Lower Court. — Ordinarily an appeal stops 
all proceedings in the lower court, including 
proceedings under an order from which, if con- 
sidered alone, an appeal would be premature. 
But the appellate court may direct that certain 
matters should not be suspended. Pender v. 
Mallett, 123 N.C. 57, 31 S.E. 351 (1898). 
Authority of Trial Court to Make Find- 
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ings and Conclusions. — Pursuant to the 
provisions of § 1A-1, Rule 58, after “entry” of 
judgment in open court, a trial court retains the 
authority to approve the judgment and direct 
its prompt preparation and filing. Such author- 
ity necessarily includes making appropriate 
findings of fact and entering appropriate con- 
clusions of law, and the giving of notice of 
appeal in open court after “entry” of judgment 
does not divest the trial court of such authority. 
Hightower v. Hightower, 85 N.C. App. 333, 354 
S.E.2d 748, cert. denied, 320 N.C. 792, 361 
S.E.2d 76 (1987). 

The stay under this section does not prevent 
the trial court from approving the form of its 
judgment and making those findings and con- 
clusions necessary to prepare and file its judg- 
ment under § 1A-1, Rule 58. Truesdale v. 

Truesdale, 89 N.C. App. 445, 366 S.E.2d 512 
(1988). 
Power of Lower Court over Matters Not 

Affected by Judgment. — During the pen- 
dency of an appeal, the court below still retains 
jurisdiction to hear motions and grant orders 
not affected by the judgment appealed from. 
Herring v. Pugh, 126 N.C. 852, 36 S.E. 287 
(1900). 
Refusal of Lower Court to Dispose of 

Collateral Matter. — Pending an appeal, the 
lower court, in its discretion, may refuse to 
dispose of a collateral matter which the deci- 
sion on the appeal may render unimportant. 
Penniman v. Daniel, 91 N.C. 431 (1884). 
An appeal from a decree of distribution 

did not bring up the fund, the court below 
retaining charge of its safekeeping and invest- 
ment pending the appeal. Hinson v. Adrian, 91 
N.C. 372 (1884). 
An appeal perfected pending a motion 

to set aside a verdict, the time for the hear- 
ing of which was extended by consent, did not 
divest the trial court of jurisdiction to deter- 
mine the motion. Myers v. Stafford, 114 N.C. 
231, 19 S.E. 232 (1894). 
An appeal from an order refusing to 

discharge an attachment took the case out of 
the jurisdiction of the court whose order was 
appealed from, and an order could not subse- 
quently be made by that court discharging the 
attachment. Pasour v. Lineberger, 90 N.C. 159 
(1884). 
Appointment of Receiver Pending Ap- 

peal of Order Allowing Amended Com- 
plaint. — The pendency of an appeal from an 
order allowing plaintiff to file an amended 
complaint did not deprive the superior court of 
jurisdiction to appoint a receiver based on alle- 
gations in the amended complaint. York v. Cole, 
251 N.C. 344, 111 S.E.2d 334 (1959). 
Second Trial Pending Appeal Held Un- 

lawful. — Where a cause was tried at a previ- 
ous term of the court, and the judge set aside 
the verdict under the appellant’s exception, and 
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pending his due prosecution of his appeal, with- 
out laches on his part, the judge forced him into 
another trial under his exception that the case 
was pending on appeal, resulting adversely to 
him, the action of the judge in overruling the 
exception and proceeding with the second trial 
was contrary to this section and a new trial 
would be ordered on appeal. Likas v. Lackey, 
186 N.C. 398, 119 S.E. 763 (1923). 
Confirmation of Referee’s Report 

Stricken. — Where, after appeal from a formal 
judgment overruling a demurrer, the trial court 
proceeded to hear exceptions to the report of 
the referee, the appellate court, upon affirming 
the judgment overruling the demurrer, would 
order the judgment confirming the report of the 
referee stricken out, because the parties were 
entitled to have the appeal from the judgment 
overruling the demurrer heard and determined 
before the exceptions to the referee’s report 
were passed upon. Griffin v. Bank of Coleridge, 
205.N,C. 253, 171 S.E. 71 (1933). 

Trial Court Has Jurisdiction to Enforce 
Alimony Order During Appeal. — Trial 
court did not lack authority to enter contempt 
order and initial show cause order against 
defendant where defendant had appealed orig- 
inal order for periodic alimony payments; ap- 
peal did not remove jurisdiction of trial court 
under this section since § 50-16.7 dictates that 

trial court has jurisdiction to enforce alimony 
order during appeal. Cox v. Cox, 92 N.C. App. 
702,376 S:E.2d 13 (1989). 
Court Without Authority to Modify Cus- 

tody Pending Appeal of Visitation Order. 
— Under both statute and case law, the district 
court lost jurisdiction over all custody matters 
when defendant appealed its visitation order. 
Thus, while defendant’s appeal was pending, 
the district court lacked the authority to modify 
its prior custody award, and also lacked the 
authority to find defendant in contempt for 
failing to comply with such order. Hackworth v. 
Hackworth, 87 N.C. App. 284, 360 S.E.2d 472 
(1987). 
No Authority to Award Attorney’s Fees. 

— The trial court lacked jurisdiction to award 

§ 1-295. Undertaking in one 
on appellee. 
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attorney’s fees is to the trust settlor’s adopted 
grandchildren after the settlor’s natural grand- 
children filed an appeal of the judgment decid- 
ing that the adopted grandchildren were enti- 
tled to share in distribution of the trust. 
Gibbons v. Cole, 132 N.C. App. 777, 513 S.E.2d 
834 (1999). 
Applied in Cox v. Cox, 33 N.C. App. 73, 234 

S.E.2d 189 (1977); In re Will of Worrell, 35 N.C. 
App. 278, 241 S.E.2d 343 (1978); State ex rel. 
Jacobs v. Sherard, 39 N.C. App. 464, 250 S.E.2d 
923 (1979); Smith v. Barfield, 77 N.C. App. 217, 
334 S.E.2d 487 (1985); Bullock v. Newman, 93 
N.C. App. 545, 378 S.E.2d 562 (1989); Myers v. 
Barringer, 101 N.C. App. 168, 398 S.E.2d 615 
(1990); Beau Rivage Plantation, Inc. v. Melex 
USA, Inc., 112 N.C. App. 446, 486 S.E.2d 152 
(1993); Lewis v. Lewis, 128 N.C. App. 188, 493 
S.E.2d 785 (1997); In re Will of Dunn, 129 N.C. 
App. 321, 500 S.E.2d 99 (1998), review dis- 
missed and cert. denied, 348 N.C. 693, 511 
S.E.2d 645 (1998); Velez v. Dick Keffer Pontiac- 
GMC Truck, Inc., 144 N.C. App. 465, 551 S.E.2d 
858 (2001). 
Quoted in Lowder v. All Star Mills, Inc., 100 

N.C. App. 318, 396 S.E.2d 92 (1990). 
Stated in Woodard v. North Carolina Local 

Governmental Employees’ Retirement Sys., 110 
N.C. App. 88, 428 S.E.2d 849 (1993). 

Cited in Bledsoe v. Nixon, 69 N.C. 82 (1873); 
Isler v. Brown, 69 N.C. 125 (1873); Skinner v. 
Bland, 87 N.C. 168 (1882); Allen v. Gooding, 174 

N.C. 271, 938 S.E. 740 (1917); Bohannon v. 
Virginia Trust Co., 198 N.C. 702, 153 S.E. 263 
(1930); Scott v. Jordan, 2385 N.C. 244, 69 S.E.2d 
557 (1952); Faught v. Faught, 50 N.C. App. 635, 
274 S.E.2d 883 (1981); Oshita v. Hill, 65 N.C. 
App. 326, 308 S.E.2d 923 (1983); Corbett v. 
Corbett, 67 N.C. App. 754, 318 S.E.2d 888 
(1984); Davidson v. Knauff Ins. Agency, Inc., 93 
N.C. App. 20, 376 S.E.2d 488 (1989); Overcash 
v. Blue Cross & Blue Shield, 94 N.C. App. 602, 
381 S.E.2d 330 (1989); Wilson v. Wilson, 124 
N.C. App. 371, 477 S.E.2d 254 (1996); Law 
Offices of Kirby v. Industrial Contractors, 130 
N.C. App. 119, 501 S.E.2d 710 (1998). 

or more instruments; served 

The undertakings may be in one instrument or several, at the option of the 
appellant; and a copy, including the names and residences of the sureties, must 
be served on the adverse party, with the notice of appeal, unless the required 
deposit is made and notice thereof given. (C.C.P., s. 309; Code, s. 559; Rev., s. 
603; C.S., s. 656.) 

Cross References. — As to undertaking for 
costs, see § 1-285. As to undertaking to stay 
executions, see § 1-289 et seq. 
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CASE NOTES 

Effect of Insolvence of One Surety. — 
Where the undertaking on appeal for the costs 
and the undertaking to stay execution are in 
one instrument, the appellee, upon filing the 
proper proofs of the insolvency of the surety, is 
entitled to have the appeal dismissed, but 
where the two undertakings are separate and 

distinct, the appellant has a right to have his 
appeal heard, even though the surety to the 
undertaking to stay execution is insolvent. Al- 
derman v. Rivenbark, 96 N.C. 134, 1 S.E. 644 

(1887). 
Cited in State v. Goff, 205 N.C. 545, 172 S.E. 

407 (1934). 

§ 1-296. Judgment not vacated by stay. 

The stay of proceedings provided for in this Article shall not be construed to 
vacate the judgment appealed from, but in all cases such judgment remains in 
full force and effect, and its lien remains unimpaired, notwithstanding the 
giving of the undertaking or making the deposit required in this Chapter, until 
such judgment is reversed or modified by the appellate division. (1887, c. 192; 
Rev., s. 604; C.S., s. 657; 1969, c. 44, s. 9.) 

Cross References. — As to effect of appeal 
on proceedings in lower court generally, see 
§ 1-294. 

CASE NOTES 

Ajudgment is not annulled by an appeal 
therefrom. State ex rel. Williams v. Mizell, 32 
N.C. 279 (1849). 
An appeal from an order to vacate a judg- 

ment leaves such judgment, and any execution 
issued under it, in full force. Murphy v. Merritt, 
63 N.C. 502 (1869). 
Lessees could proceed against sub- 

tenant for possession and damages pend- 
ing appeal of a judgment terminating the 
lease between the owner in fee and the lessees, 

where the lessees had been granted a stay of 
execution and left in possession of the property, 
as by maintaining possession pursuant to the 

stay of execution order, lessees remained vested 
with a possessory and proprietary interest in 
the property, which interest they had a right to 
protect. Backer v. Gomez, 80 N.C. App. 228, 341 
S.E.2d 90, cert. denied, 317 N.C. 700, 347 
S.E.2d 35 (1986). 
Quoted in Abbott v. Town of Highlands, 62 

N.C. App. 130, 302 S.E.2d 280 (1983). 

Cited in Dixon v. Smith, 204 N.C. 480, 168 
S.E. 683 (1933); State v. Goff, 205 N.C. 545, 172 
S.E. 407 (1934); Estates, Inc. v. Town of Chapel 
Hill, 180 N.C. App. 664, 504 S.E.2d 296 (1998). 

§ 1-297. Judgment on appeal and on undertakings; resti- 
tution. 

Upon an appeal from a judgment or order, the appellate court may reverse, 
affirm or modify the judgment or order appealed from, in the respect men- 
tioned in the notice of appeal, and as to any or all of the parties, and may, if 
necessary or proper, order a new trial. When the judgment is reversed or 
modified, the appellate court may make complete restitution of all property 
and rights lost by the erroneous judgment. Undertakings for the prosecution of 
appeals and on writs of certiorari shall make a part of the record sent up to the 
appellate division on which judgment may be entered against the appellant or 
person prosecuting the writ of certiorari and his sureties, in all cases where 
judgment is rendered against the appellant or person prosecuting the writ. 
GiB e200, S0 creel Ol, C..190, ley lool, Code. et. Ce een 
C.C.P., s. 314; Code, s. 563; Rev., s. 605; C.S., s. 658; 1969, c. 44, s. 10.) 
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CASE NOTES 

Whole Case Taken Up on Appeal. — Un- 
der this section, an appeal on the trial and 
determination of the cause in the inferior court 
carries the whole case to the appellate court for 
review, and such court has plenary jurisdiction 
to reverse, affirm or modify the judgment. 
Hudson v. Charleston, C. & C.R.R., 55 F. 248 

(W.D.N.C. 1893). 
What Relief Available on Appeal. — On 

appeal a case is heard on the facts alleged in 
the pleadings, and where the plaintiffs have set 
forth such facts as entitled them to relief, they 
will not be restricted to the relief demanded in 
their prayer for judgment, but may have any 
additional relief not inconsistent with the 
pleadings and the facts proved. Voorhees v. 
Porter, 134 N.C. 591, 47 S.E. 31 (1904). 
The appellate court may affirm the judg- 

ment of the trial court. Wilson v. Jones, 176 
N.C. 205, 97 S.E. 18 (1918); Selwyn Hotel Co. v. 
Griffin, 182 N.C. 539, 109 S.E. 371 (1921). 
The appellate court has power to grant a 

new trial. Hall v. Hall, 131 N.C. 185, 42 S.E. 

562 (1902); Hawk v. Pine Lumber Co., 149 N.C. 
10, 62 S.E. 752 (1908). 
The appellate court may order a new trial 

-and direct further proceedings in lower court. 
Williams v. Kearney, 177 N.C. 531, 98 S.E. 705 
(1919). 
Where it appears that a necessary party is 

missing from the case, or that the issues are not 
determinative of the cause of action, the court, 
on its own motion, may remand the cause, with 
orders for a new trial. Vaughan v. Davenport, 
159 N.C. 369, 74 S.E. 967 (1912). 
When the judgment is not supported by the 

record, as where the record shows that there 
was no verdict, or is rendered upon an incon- 
sistent or unsatisfactory verdict, a new trial 
must be awarded. McCanless v. Flinchum, 98 
N.C. 358, 4 S.E. 359 (1887). 
Grant of New Trial for Newly Discov- 

ered Evidence. — The appellate court may, in 
its discretion, order a new trial for newly dis- 
covered evidence, on motion in that court. 
Clark v. Riddle, 118 N.C. 692, 24 S.E. 492 
(1896).. 
Discretion to Refuse New Trial for 

Newly Discovered Evidence. — The appel- 
late court, in its discretion, may refuse to grant 
a new trial for newly discovered evidence. 
Brown v. Mitchell, 102 N.C. 347, 9 S.E. 702 
(1889); Sledge v. Elliott, 116 N.C. 712, 21 S.E. 
797 (1895). 
New Trial on All Issues. — While the 

appellate court has power to grant either a 
general or partial new trial, when the court 
grants a new trial generally without further 
disposition, the new trial is upon all of the 
issues. Table Rock Lumber Co. v. Branch, 158 

N.C. 251, 73 S.E. 164 (1911). 
Restriction of New Trial to Certain Is- 

sues. — The court on appeal, upon ordering a 
new trial, may confine the issues to those which 
it deems necessary to a proper determination of 
the cause. Davis v. Southern Ry., 176 N.C. 186, 
96 S.E. 945 (1918). 
On appeal, it is within the discretion of the 

court whether to restrict a new trial to the 
issues affected by the error; whenever the error 
is confined to one or more issues that are 
separable from the others, and it appears to the 
court that no prejudice will result from such 
course, a new trial as restricted to such issues 
is usually granted. Huffman v. Ingold, 181 N.C. 
426, 107 S.E. 453 (1921). 
Anew trial will not be awarded for mere 

technical error when it appears that the jury 
could not have been misled thereby. Burleson v. 
Helton, 258 N.C. 782, 129 S.E.2d 491 (1963). 

The appellate court will not grant a new trial 
except to subserve the real ends of substantial 
justice, and unless there is a prospect of ulti- 
mate benefit to the appellant. Cauble v. South- 
ern Express Co., 182 N.C. 448, 109 S.E. 267 
(1921). 

Setting Aside Part of Verdict. — Ordi- 
narily, for error in the charge or the reception or 
rejection of evidence the verdict will be set 
aside entirely, but it may be set aside in part, 
and as to certain issues only, when it plainly 
appears that the erroneous ruling would not 
and did not affect the findings upon the other 
issues. Burton v. Wilmington & W.R.R., 84 N.C. 
192 (1881). 
Setting Aside Part of Judgment. — 

Where a judgment appealed from consists of 
independent matters, so that the erroneous 
part thereof can be segregated, the court will 
only set aside the erroneous part. Newberry v. 
Seaboard Air Line R.R., 160 N.C. 156, 76 S.E. 
238 (1912). 
Modification of Amount of Recovery. — 

Although on appeal an issue involving several 
items cannot be amended where one item is 
erroneous and appeal is on that item, the court 
can allow appellee to deduct that much or stand 
a new trial. Ragland v. Lassiter-Ragland, Inc., 
174 N.C. 579, 94 S.E. 100 (1917). 
Remand for Further Proceedings. — Af- 

ter appeal, a cause may be remanded to the 
court below, upon petition of the plaintiff, to 
enable him to take further proofs, upon terms. 
Springs v. Wilson, 17 N.C. 385 (1833). 
Remand for Fuller Findings of Fact. — 

The appellate court has power to remand a 
cause so that there may be fuller finding of facts 
by the trial judge, in order that the appeal may 
be more intelligently considered. Gulf Ref. Co. 
v. McKernan, 178 N.C. 82, 100 S.E. 121 (1919). 
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Where the pleadings and affidavits in an 
injunction suit are conflicting, and there is no 
finding of facts, the case will be remanded, that 
the facts may be found by the trial court or by a 
jury upon proper issues submitted to it. 
Kitchen vy. Troy, 72 N.C. 50 (1875). 

On appeal, a cause may be remanded for a 
special finding as to the right to costs. Smith v. 
Smith, 108 N.C. 365, 12 S.E. 1045, 13 S.E. 113 
(1891). 
Judgment Not Reversed for Technical 

Errors. — Where appellant has had a fair 
submission of the real issues and the substan- 
tial benefit of all prayers for instructions, and 
determinative facts have been found against 
him, a reversal will not be granted for technical 
errors. Smith v. Hancock, 172 N.C. 150, 90 S.E. 
127 (1916). 
Nor in Absence of Prejudice. — Courts 

will not order reversals upon grounds which do 
not affect real merits and where no substantial 
prejudice will result. Ball-Thrash Co. v. 
McCormack, 172 N.C. 677, 90 S.E. 916 (1916). 
Power to Direct Entry of Judgment on 

Verdict. — A party litigant has a substantial 
right in a verdict obtained in his favor; and 
where a verdict has been rendered on issues 
which are determinative, and is set aside as 
matter of law, and such ruling is held to be 
erroneous on appeal, the appellate court will 
direct that judgment be entered on the verdict 
as rendered. Wilson v. Rankin, 129 N.C. 447, 40 
S.E. 310 (1901); Ferrall v. Ferrall, 153 N.C. 174, 
69 S.E. 60 (1910). 
Separate Judgments for Codefendants. 

— Under this section an action may be dis- 
missed as to one defendant and affirmed as to 
the other. Kimbrough v. Hines, 182 N.C. 234, 
109 S.E. 11 (1921). 
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Judgment on Compromise by Parties 
Pending Appeal. — As the appellate court 
may enter final judgment if proper, a judgment 
so entered on a compromise by parties pending 
appeal will be treated as a final judgment by 
consent. Chavis v. Brown, 174 N.C. 122, 93 S.E. 
ATL (C1917): 
Remand to Carry out Agreement. — 

Where the parties’ respective counsel on appeal 
agreed to modification and amendment of the 
judgment, the cause would be remanded to the 
trial court with directions to carry out the 
agreement. Stokes-Grimes Grocery Co. v. Hill, 
176 N.C. 697, 97 S.E. 468 (1918). 
Judgment Against Sureties on Under- 

taking. — Upon the affirmance by the appel- 
late court of a judgment of the superior court in 
favor of the plaintiff, he is entitled, upon mo- 
tion, to judgment against the sureties upon an 
undertaking to stay execution pending appeal, 
and such affirmance is conclusive of the liabil- 
ity of the sureties. Oakley v. Van Noppen, 100 
N.C. 287, 5 S.E. 1 (1888). 
The appellate court will not determine 

the rights of persons who do not appeal. 
Van Dyke v. Aetna Life Ins. Co., 173 N.C. 700, 
91 S.E. 600 (1917). 

Cited in Baxter v. Wilson, 95 N.C. 137 
(1886); Everett v. Raby, 104 N.C. 479, 10 S.E. 
526 (1889); Sedbury v. Southern Express Co., 
164 N.C. 363, 79 S.E. 286 (1913); Johnson v. 
Whilden, 166 N.C. 104, 81 S.E. 1057 (1914); 
Geitner v. Jones, 173 N.C. 591, 92 S.E. 493 
(1917); Holmes v. Bullock, 178 N.C. 376, 100 
S.E. 530 (1919); Hodgin v. North Carolina Pub. 
Serv. Corp., 179 N.C. 449, 102 S.E. 748 (1920); 
Planters Stores Co. v. Bullock, 180 N.C. 656, 
104 S.E. 65 (1920). 

§ 1-298. Procedure after determination of appeal. 

In civil cases, at the first session of the superior or district court after a 
certificate of the determination of an appeal is received, if the judgment is 
affirmed the court below shall direct the execution thereof to proceed, and if the 
judgment is modified, shall direct its modification and performance. If a new 
trial is ordered the cause stands in its regular order on the docket for trial at 
such first session after the receipt of the certificate from the Appellate Division. 
(1887, c. 192, s. 2; Rev., s. 1526; C.S., s. 659; 1969, c. 44, s. 11; 1971, c. 268, s. 
13.) 

CASE NOTES 

This section applies only to judgments 
of the superior court which have been 
affirmed or modified on appeal. D & W, Inc. 
v. City of Charlotte, 268 N.C. 720, 152 S.E.2d 
199 (1966). 

It has no application to a decision of the 
appellate court reversing a judgment of 

the lower court. D & W, Inc. v. City of Char- 
lotte, 268 N.C. 720, 152 S.E.2d 199 (1966). 

Appellate Court Without Jurisdiction 
After Remand. — The appellate court, having 
certified its opinion and remanded the case to 
the court below, is without jurisdiction to make 
any orders therein. Seaboard Air Line Ry. v. 
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Horton, 176 N.C. 115, 96 S.E. 954 (1918); Davis 
v. Southern Ry., 176 N.C. 186, 96 S.E. 945 
(1918). 
The certified appellate decision is sent to 

the trial court which must then direct the 
execution thereof to proceed. Severance v. Ford 
Motor Co., 105 N.C. App. 98, 411 S.E.2d 618, 
cert. denied, 331 N.C. 286, 417 S.E.2d 255 
(1992). 
Mandate of the appellate court is bind- 

ing on the trial court, which must strictly 
adhere to its holdings. Campbell v. First Bap- 
tist Church, 51 N.C. App. 3938, 276 S.E.2d 712 
(1981). 
Power of Lower Court After Affirmance. 

— After a judgment of a subordinate court 
imposing a punishment for contempt for disobe- 
dience of its order has been affirmed by the 
appellate court, it becomes final, and the court 
below has no power to remit or modify it. In re 
Griffin, 98 N.C. 225, 3 S.E. 515 (1887). 
Interpreting Decision of Appellate 

Court. — Expressions contained in an appel- 
late court decision must be interpreted in the 
context of the factual situation under review or 
the framework of the particular case. Campbell 
v. First Baptist Church, 51 N.C. App. 393, 276 
S.E.2d 712 (1981). 
Where a judgment has been affirmed or 

reversed, but no final judgment has been 
entered by the appellate court, the case is a 
live one until judgment has been entered in the 
court below in conformity with the certificate 
from the appellate court. Lancaster v. Bland, 
168 N.C. 377, 84 S.E. 529 (1915). 

Trial court judge properly assumed ju- 
risdiction pursuant to this section because 
another trial court judge’s order, albeit modified 
by higher courts, was “still in effect.” Hieb v. 
Lowery, 184 N.C. App. 1, 516 S.E.2d 621 (1999). 
Docket Entry Held Sufficient. — When a 
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judgment of the superior court was affirmed on 
appeal, an entry on the docket of the superior 
court, “Judgment as per transcript filed from 
the Supreme Court,” was sufficient and a ter- 
mination of the action. The former judgment 
having been merely suspended, and not va- 
cated by the appeal, the affirmance by the 
Supreme Court ended the suspension, and the 
office of the last judgment was simply formal, to 
direct the execution to proceed and to carry the 
costs subsequently accrued. Bond v. Wool, 113 
N.C. 20, 18 S.E. 77 (1898). 
For case holding that defendants had no 

legal right to make a final assessment 
against plaintiff’s property before the appellate 
court’s opinion was certified to the superior 
court and while the questions presented on the 
appeal were yet in fieri, see Atlantic C.L.R.R. v. 
Sanford, 188 N.C. 218, 124 S.E. 308 (1924). 
An order “That execution of said judg- 

ment do proceed” was pro forma under this 
section. North Carolina R.R. v. Story, 193 N.C. 
362, 1387 S.E. 166 (1927). 
A judgment in appellant’s favor taxing 

the costs of the action, at variance with 
the decision of the appellate court ren- 
dered on appeal, signed upon appellant’s mo- 
tion in the superior court after examination 
had been afforded to the appellee’s attorney, 
was not irregular, and when not taken through 
mistake, inadvertence, surprise or excusable 
neglect, the procedure would be by exception 
and appeal, and not by motion in the cause at a 
subsequent term of the trial court. Phillips v. 
Ray, 190 N.C. 152, 129 S.E. 177 (1925). 
Applied in Hamilton v. Southern Ry., 203 

N.C. 186, 164 S.E. 834 (1932). 
Quoted in Bowers v. City of Thomasville, 

143 N.C. App. 291, 547 S.E.2d 68 (2001), cert. 
denied, 353 N.C. 723, 550 S.E.2d 769 (2001). 

§§ 1-299 through 1-301: Repealed by Session Laws 1971, c. 268, s. 34. 

Cross References. — As to abolition of office 

of justice of the peace, see § 7A-176. 

ARTICLE 27A. 

Appeals And Transfers From The Clerk. 

§ 1-301.1. Appeal of clerk’s decision in civil actions. 

(a) Applicability. — This section applies to orders or judgments entered by 
the clerk of superior court in civil actions in which the clerk exercises the 
judicial powers of that office. If this section conflicts with a specific provision of 
the General Statutes, that specific provision of the General Statutes controls. 

(b) Appeal of Clerk’s Order or Judgment. — A party aggrieved by an order 
or judgment entered by the clerk may, within 10 days of entry of the order or 
judgment, appeal to the appropriate court for a trial or hearing de novo. The 
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order or judgment of the clerk remains in effect until it is modified or replaced 
by an order or judgment of a judge. Notice of appeal shall be filed with the clerk 
in writing. Notwithstanding the service requirement of G.S. 1A-1, Rule 58, 
orders of the clerk shall be served on other parties only if otherwise required 
by law. A judge of the court to which the appeal lies or the clerk may issue a 
stay of the order or judgment upon the appellant’s posting of an appropriate 
bond set by the judge or clerk issuing the stay. 

(c) Duty of Judge on Appeal. — Upon appeal, the judge may hear and 
determine all matters in controversy in the civil action, unless it appears to the 
judge that any of the following apply: 

(1) The matter is one that involves an action that can be taken only by a 
clerk. 

(2) Justice would be more efficiently administered by the judge’s disposing 
of only the matter appealed. 

When either subdivision (1) or subdivision (2) of this subsection applies, the 
judge shall dispose of the matter appealed and remand the action to the clerk. 
When subdivision (1) of this subsection applies, the judge may order the clerk 
to take the action. 

(d) Judge’s Concurrent Authority Not Affected. — If both the judge and the 
clerk are authorized by law to enter an order or judgment in a matter in 
controversy, a party may seek to have the judge determine the matter in 
controversy initially. (Rev. s. 529; C.S., s. 558; 1971, c. 381, s. 12; 1999-216, s. 
189) 

Editor’s Note. — Session Laws 1999-216, s. 
23, made this Article effective January 1, 2000, 
and applicable to all orders or judgments sub- 
ject to this act that are entered on or after that 
date. 

Session Laws 1999-216, which added this 
Article, repealed former §§ 1-174, 1-272, 1-273, 

1-274, 1-275, 1-276, 1-399, and 36A-28 [see now 
§ 1-301.3]. The historical citation for former 

§ 1-174 has been carried under new § 1-301.1 

at the direction of the Revisor of Statutes. The 

case notes below include decisions under 

former § 1-174 and former §§ 1-272 to 1-276. 

CASE NOTES 

I. Appeal From Clerk to Judge. 
II. Duty of Clerk on Appeal. 

A. In General. 
B. Issues of Fact Before Clerk. 

III. Duty of Judge on Appeal. 
IV. Judge May Determine All Matters in Controversy. 

A. In General. 

B. Scope of Court’s Jurisdiction and Authority. 
C. Illustrative Cases. 

I. APPEAL FROM CLERK TO JUDGE. 

Editor’s Note. — Most of the case notes 
below were decided under former §§ 1-174 and 
1-272 to 1-276. 

Applicability. — Former § 1-272 and 
former §§ 1-274 and 1-275, regulating appeals 
from the clerk to the judge, are applicable to 
appeals from orders and judgments made or 
rendered by the clerk in the exercise of juris- 
diction conferred upon him by statute prior to 
enactment of Public Laws 1921, Extraordinary 
Session, Chapter 92 (which act has now been 
repealed except for § 1-281). These sections do 
not apply to orders and judgments made or 

entered by the clerk as authorized by the latter 
statute. Caldwell v. Caldwell, 189 N.C. 805, 128 
S.E. 329 (19285). 

The provisions of former § 1-272 applied only 
to appeals from the clerk in proceedings in 
which the clerk had original jurisdiction; taxa- 
tion of costs is not a proceeding in which the 
clerk had original jurisdiction. Leary v. 
Nantahala Power & Light Co., 76 N.C. App. 
165, 332 S.E.2d 703 (1985). 
Former § 1-272 applied in special pro- 

ceedings as well as in civil actions gener- 
ally. Welfare v. Welfare, 108 N.C. 272, 12 S.E. 
1025 (1891). 
Section Inapplicable Where Judge and 
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Clerk Have Concurrent Jurisdiction. — 
Former § 1-272 and former §§ 1-273 and 

1-274, regulating appeals from the clerk of the 
superior court to the judge, had no application 
in regard to appeals from orders and decrees in 
proceedings over which the judge of the supe- 
rior court has concurrent jurisdiction. Moody v. 
Howell, 229 N.C. 198, 49 S.E.2d 233 (1948). 
Proceedings to Which Section Applies — 

Order to Sell Land for Debt. — Former 
§ 1-272 applied to an appeal from an order of 
the clerk to sell lands of decedent to pay debts. 
Perry v. Perry, 179 N.C. 445, 102 S.E. 772 
(1920). 
Same — Refusal to Issue Execution. — 

Where a clerk of the superior court refuses to 
issue an execution against the person of a 
judgment debtor, an appeal therefrom may 
properly be taken to the resident judge of the 
district. Huntley v. Hasty, 132 N.C. 279, 43 S.E. 
844 (1903). 
Same — Execution Sale. — An action in 

superior court to declare an execution sale and 
sheriff’s deed void because defendants did not 
pay their bid in cash but merely cancelled 
judgments against the property owner consti- 
tuted an impermissible collateral attack upon 
the order of confirmation of the execution sale 
by the clerk of court, plaintiffs’ remedy being to 
proceed directly either by motion in the cause 
or appeal. Spalding Div. of Questor Corp. v. 
DuBose, 46 N.C. App. 612, 265 S.E.2d 501. 
Same — Proceedings Supplemental to 

Execution. — Where, in proceedings supple- 
mental to execution, the clerk held that the 
affidavit was sufficient and made the order 
demanded, an appeal lay at once to the judge as 
a matter of right, and the clerk could not allow 
or disallow it. Farmers Nat’! Bank v. Burns, 107 
N.C. 465, 12 S.E. 252 (1890). 
Same — Setting Aside Commissioner’s 

Report. — An order of the clerk, setting aside 
the report of commissioners making partition of 
land, and directing a redivision, is appealable 
to the judge, and if no error in law is committed, 
the decision of the judge cannot be reversed. 
McMillan v. McMillan, 123 N.C. 577, 31 S.E. 
729 (1898). 
Same — Sufficiency of Bonds. — The 

power to revise and control the action of a clerk 
of the superior court in passing upon the suffi- 
ciency or insufficiency of bonds to be taken by 
him necessarily exists with the judge, whose 
minister and agent he is; and the proper mode 
of bringing the question before the judge is by 
an appeal from the ruling of the clerk. S. Marsh 
& Co. v. Cohen, 68 N.C. 283 (1873). 
Same — Order Concerning Judgment 

Debtor. — An appeal lies from an order of the 
clerk requiring a judgment debtor to appear 
and answer concerning his property, where the 
affidavit for the order is objected to on the 
ground of its insufficiency. Farmers Nat] Bank 
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v. Burns, 107 N.C. 465, 12 S.E. 252 (1890). 
Same — Removal of Executors. — An 

appeal will lie to the judge in proceedings for 
the removal of executors and administrators. 
Edwards v. Cobb, 95 N.C. 4 (1886). 
Former § 1-276, giving power to the superior 

court judge to determine all matters in contro- 
versy when a special proceeding is transferred 
for any ground from the clerk, must be con- 
strued in pari materia with this section. Jour- 
neys Int'l, Inc. v. Corbett, 53 N.C. App. 124, 280 
S.E.2d 5 (1981). 
Compliance with Section Required. — In 

order to entitle the judge of the superior court 
to review a ruling of the clerk in a matter in 
which the latter has original jurisdiction the 
procedure prescribed by former § 1-272 must 
be followed. Muse v. Edwards, 223 N.C. 153, 25 
S.E.2d 460 (1943). 
There must be an appeal from the clerk’s 

judgment to give the superior court juris- 
diction. Spalding Div. of Questor Corp. v. 
DuBose, 46 N.C. App. 612, 265 S.E.2d 501, cert. 
denied, 300 N.C. 375, 267 S.E.2d 678 (1980). 

The superior court does not acquire jurisdic- 
tion of a special proceeding before the clerk 
when there is no appeal from the order of the 
clerk by a party aggrieved. Becker County Sand 
& Gravel Co. v. Taylor, 269 N.C. 617, 153 S.E.2d 
19 (1967); Spalding Div. of Questor Corp. v. 
DuBose, 46 N.C. App. 612, 265 S.E.2d 501, cert. 
denied, 300 N.C. 375, 267 S.E.2d 678 (1980). 

Since former § 1-272 gave the superior 
court jurisdiction to review the clerk’s 
order in taxing costs on appeal, the parties 
could not, through the terms of purported set- 
tlement agreement, deprive the court of that 
jurisdiction. In re Estate of Tucci, 104 N.C. App. 
142, 408 S.E.2d 859 (1991), cert. dismissed, In 
re Estate of Tucci, 104 N.C. App. 142, 408 
S.E.2d 859 (1991); 331 N.C. 748, 417 S.E.2d 236 
(1992), 
Appeal of Probate Matters. — Jurisdiction 

in probate matters cannot be exercised by the 
judge of the superior court except upon appeal. 
In re Estate of Lowther, 271 N.C. 345, 156 
S.E.2d 693 (1967). 
Under a strict construction of former § 1-272 

and former § 1-273 as they affect § 7A-251, in 
probate matters originally heard by the clerk, 
an appeal would lie directly to the judge of 
superior court in matters of law and legal 
inference; but in the hearing before the clerk if 
issues of fact, or both law and fact, were raised, 
the appeal would le directly to the superior 
court for jury trial on the issues of fact. But this 
strict construction would ignore the “according 
to the practice and procedure provided by law” 
mandate of § 7A-241. In re Estate of Adamee, 
28 N.C. App. 229, 221 S.E.2d 370, rev’d on other 
grounds, 291 N.C. 386, 230 S.E.2d 541 (1976). 
Upon an appeal from an order of the clerk in 

a probate proceeding to remove an executor or 
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administrator, the jurisdiction of the judge of 
superior court is derivative. Jurisdiction in 
these matters cannot be exercised by the judge 
of superior court except upon appeal. In re 
Estate of Trull, 86 N.C. App. 361, 357 S.E.2d 
437 (1987). 
The appeal must be taken within 10 days 

after the clerk’s judgment to entitle the judge of 
the superior court to review the ruling. 
Spalding Div. of Questor Corp. v. DuBose, 46 
N.C. App. 612, 265 S.E.2d 501, cert. denied, 300 
N.C. 375, 267 S.E.2d 678 (1980). 

Clerk’s order denying motion to revoke let- 
ters testamentary was “entered” when the clerk 
announced after hearing on June 18, 1986, that 
he would deny the petition. The party ag- 
grieved by the ruling, the petitioner, who was 
present and excepted to the order, had ten days 
thereafter to give notice of appeal pursuant to 
former § 1-272. In re Estate of Trull, 86 N.C. 

App. 361, 357 S.E.2d 487 (1987). 
Dismissal on Ground of Laches. — An 

appeal from the clerk to the judge should be 
dismissed on the ground of inexcusable laches. 
Hicks v. Wooten, 175 N.C. 597, 96 S.E. 107 
(1918). 

Jurisdiction of Superior Court When 
Proceeding Before Clerk Is Brought Be- 
fore Judge — In General. — The clerk is but 
a part of the superior court, and when a pro- 
ceeding before the clerk is brought before the 
judge in any manner, the superior court’s juris- 
diction is not derivate; rather, the court has 
jurisdiction to hear and determine all matters 
in controversy as if the case was originally 
before him. However, the judge of the superior 
court may in his discretion remand the cause to 
the clerk for further proceedings. Redevelop- 
ment Comm’n v. Grimes, 277 N.C. 634, 178 
S.E.2d 345 (1971). 
Same — Erroneous Transfer to Superior 

Court. — Even when a proceeding is errone- 
ously transferred to the superior court, and the 
judge takes jurisdiction, he may in his discre- 
tion make new parties, allow them to answer 
and hold the case for jury determination before 
further proceedings are held. Redevelopment 
Comm’n v. Grimes, 277 N.C. 634, 178 S.E.2d 
345 (1971). 
Although a proceeding to condemn property 

for urban renewal was erroneously transferred 
from the clerk to the superior court before the 
clerk had acted on the exceptions to the com- 
missioners’ report, the judge of superior court 
had full power to consider and determine all 
matters in controversy as if the cause was 
originally before him. Redevelopment Comm’n 
v. Grimes, 277 N.C. 634, 178 S.E.2d 345 (1971). 
Where an equitable proceeding brought 

before the clerk, who has no equity pow- 
ers, is pending on appeal in a court having 
equity jurisdiction, the appellate court will per- 
mit the latter to retain control of the case, and 
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make all necessary orders as though the case 
were regularly pending. Smith v. Gudger, 133 
N.C. 627, 45 S.E. 955 (1903). 

Clerk Acts for Court. — The exercise of 
judicial powers by the “clerk of the court” is the 
exercise of them by the “court” through the 
clerk; and the action of the clerk stands as that 
of the court, if not excepted to and reversed or 
modified on appeal. Brittain v. Mull, 91 N.C. 
498 (1884). 

The clerk is not a “lower court” to the supe- 
rior court with respect to appeals. While he has 
original jurisdiction in some matters and in the 
decision thereof may be considered a separate 
tribunal, nevertheless all his power is dele- 
gated by virtue of his office as clerk of the 
superior court. Windsor v. McVay, 206 N.C. 730, 
175 S.E. 83 (1934). 
And Clerk’s Action Is Not Conclusive. — 

The action of the clerk is not final and conclu- 
sive. In a proper case, on appeal, it is the duty 
of the court to review the findings of fact by the 
clerk and correct his errors of law. He is no 
more than the servant of the court, and subject 
to its supervision. Turner v. Holden, 109 N.C. 
182, 13 S.E. 731 (1891). 
An appeal from a void order of the clerk 

of the superior court cannot be dismissed as 
frivolous. In re Sharpe, 230 N.C. 412, 53 S.E.2d 
302 (1949). 
Scope of Court’s Review. — Where the 

clerk removes an administratrix upon his find- 
ing that she was not the widow of the deceased 
and therefore was not entitled to appointment 
as a matter of right, and an appeal is taken to 
the superior court from such order, the superior 
court, even though its jurisdiction is derivative, 
hears the matter de novo, and may review the 
finding of the clerk provided the appellant has 
properly challenged the finding by specific ex- 
ception, and may hear evidence and even sub- 
mit the controverted fact to the jury; but where 
there is no exception to the finding, the superior 
court may determine only whether the finding 
is Supported by competent evidence, and if the 
order is so supported the superior court is 
without authority to vacate the clerk’s judg- 
ment and order a jury trial upon the issue. In re 
Estate of Lowther, 271 N.C. 345, 156 S.E.2d 
693 (1967). 

To say that the superior court has jurisdic- 
tion to hear a probate matter only upon an 
appeal from a final judgment entered below 
does not mean that the judge can review the 
record only to ascertain whether there have 
been errors of law. He also reviews any findings 
of fact which the appellant has properly chal- 
lenged by specific exceptions. In re Estate of 
Lowther, 271 N.C. 345, 156 S.E.2d 693 (1967). 
Duty of Clerk to Transmit Record. — On 

appeal from the assessment of damages for 
lands taken by the State Highway Commission, 
the clerk is required by this section to transmit 
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the entire record to the court upon notice of 
appeal duly given, leaving nothing for the ap- 
pellant to do in respect thereto, and there is no 
analogy therein to an appeal from the justice of 
the peace. Where the clerk has failed to trans- 
mit the record the trial judge, within his super- 
visory power, may order that this be done. 
Sneed v. State Hwy. Comm’n, 194 N.C. 46, 138 
S.E. 350 (1927). 
Docketing Tax Not Applicable. — Where 

an appeal was taken from an order of the clerk 
of the superior court to the judge thereof under 
former § 1-272, the judge had jurisdiction by 
mandate of former § 1-276, and no “docketing” 
in a technical sense was involved; hence, 
former § 105-93, requiring a tax of $2.00 for 
“docketing” and appeal from a lower court in 
the superior court, did not apply. Windsor v. 
McVay, 206 N.C. 730, 175 S.E. 83 (1934). 
A party cannot be aggrieved by an order 

dismissing someone else’s appeal. Poston v. 
Ragan, 14 N.C. App. 134, 187 S.E.2d 503 
(1972). 
Applied in Wilson v. Watson, 136 N.C. App. 

500, 524 S.E.2d 812 (2000). 

Il. DUTY OF CLERK ON APPEAL. 

A. In General. 

Duty of Clerk to Prepare Statement. — 
Under proceedings for the partition of lands, 
when an appeal is taken from the decision of 
the clerk, upon issues of law or legal inference, 
it is the duty of the clerk to prepare and make 
a statement of the case and send it to the judge. 
Little v. Duncan, 149 N.C. 84, 62 S.E. 770 
(1908). 
And to Transmit Record. — The clerk was 

required by former § 1-274 to transmit the 
entire record to the court upon notice of appeal 
duly given, leaving nothing for the appellant to 
do in respect thereto, and there is no analogy 
therein to an appeal from the justice of the 
peace. Sneed v. State Hwy. Comm’n, 194 N.C. 
46, 1388 S.E. 350 (1927). 
When Clerk Need Not Prepare and 

Transmit Statement. — In appeals from the 
clerk in that class of cases of which he has 
jurisdiction not as and for the court as in 
special proceedings, but in his capacity as clerk, 
such as auditing the accounts of executors and 
administrators, it is not necessary that he 
should prepare and transmit to the judge any 
statement of the case on appeal. Ex parte 
Spencer, 95 N.C. 271 (1886). 

It is not necessary to make out a statement of 
the case on appeal when the record proper 
shows the grounds of appeal. Cape Fear & 
N.R.R. v. Stewart, 132 N.C. 248, 43 S.E. 638 
(1903). 
Court May Order Preparation of State- 

ment. — The clerk has no authority to allow or 
disallow an appeal; and on his refusal to pre- 
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pare a statement of the case as required by this 
section, the court in term, or a judge at cham- 
bers, may direct him to do so by simple order. 
Farmers Nat’! Bank v. Burns, 107 N.C. 465, 12 
S.E. 252 (1890). 
And Transmission of the Record. — 

Where the clerk has failed to transmit the 
record to the court upon notice of appeal given 
in proceedings under the provisions of this 
section, the trial judge within his supervisory 
power may order that this be done. Sneed v. 
State Hwy. Comm’n, 194 N.C. 46, 138 S.E. 350 
(1927). 
Unless Clerk Has Left Office. — Where a 

clerk has gone out of office, it is not proper to 
order him to file with the court, in writing, the 
evidence offered and admissions made in a 
proceeding pending before him while he was 
clerk. Ex parte Spencer, 95 N.C. 271 (1886). 
No Appeal Lies from Order to Send Up 

Transcript. — No appeal lies from an order of 
the superior court directing the clerk to send up 
to the next term a transcript of proceedings 
supplemental to execution had before him. 
Farmers Nat] Bank v. Burns, 107 N.C. 465, 12 
S.E. 252 (1890). 
What Statement Should Contain. — The 

statement should embrace the material facts 
and copies of necessary paper writings or such 
papers themselves, so that the judge may re- 
view the decision of the clerk appealed from 
upon its full merits. Brooks v. Austin, 94 N.C. 
222 (1886); Carolina Power & Light Co. v. 
Merritt, 41 N.C. App. 4388, 255 S.E.2d 225 
(1979). 

Clerk Should Give Reasons. — Where the 
clerk refuses to allow an amendment affecting 
the substance of an affidavit in attachment 
proceedings, he may and should state his rea- 
son for such refusal, even after appeal to the 
court in term. Cushing v. Styron, 104 N.C. 338, 
10 S.E. 258 (1889). 
Clerk Should Docket Case Without 

Court Order. — It is irregular for the judge in 
making his decision to order the clerk to place 
the proceeding on the docket of the regular 
term for trial, it being the duty of the clerk to do 
this without such order when an issue of fact is 
joined. Jones v. Desern, 94 N.C. 32 (1886). 

Waiver. — Where an appeal from an order of 
the clerk was noted at the time and was heard 
without objection at the term of the superior 
court beginning two days thereafter, but upon 
failure of the judge to decide the appeal before 
leaving the district it was placed on the calen- 
dar and reached the second term following, at 
which time without objection the parties ap- 
peared and argued the matter before the pre- 
siding judge, any irregularity in procedure was 
waived, and defendant’s contention that the 
appeal from the clerk should have been dis- 
missed for failure to comply with this section 
was untenable. Cody v. Hovey, 219 N.C. 369, 14 
S.E.2d 30 (1941). 
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B. Issues of Fact Before Clerk. 

Preliminary questions of fact are to be 
decided by the clerk under this section. If he 
finds against the petitioner upon them, he will 
dismiss the proceeding, and if so advised, the 
petitioner may accept and appeal to the judge, 
who will hear and decide the appeal. Kaperonis 
v. North Carolina State Hwy. Comm’n, 260 N.C. 
587, 133 S.E.2d 464 (1968). 
Review of Clerk’s Decisions. — The rul- 

ings or decisions of the clerks of the court must 
be transferred for trial to the next succeeding 
term of the superior court, if determinative 
issues arise on the pleadings in a procedure 
where the adversary rights of litigants are 
presented; and if there are issues of law or 
material questions of fact decided by the clerk, 
they may be reviewed by the judge at term or in 
chambers, on appeal properly taken. In passing 
upon these questions of fact, the court may act 
on the evidence already received, or if this is 
not satisfactory, it may ordinarily require the 
production of other evidence as an aid in the 
proper disposition of the question presented. 
Mills v. McDaniel, 161 N.C. 112, 76 S.E. 551 
(1912). 

Issues of Fact in Partition Proceedings. 
— Although a partition proceeding is usually 
within the jurisdiction of the clerk of the supe- 
rior court, when “issues of fact” are joined 
before the clerk, the cause must be transferred 
to the superior court for trial. Burke v. 
Harrington, 35 N.C. App. 558, 241 S.H.2d 715 
(1978). 

Denial of Good Faith in Condemnation 
Proceedings. — In proceedings by a railroad 
company to condemn lands, where the answer 
denied the intention of the petitioner in good 
faith to construct the proposed railroad, the 
pleadings, in this respect, did not raise an issue 
of fact to be transferred to and tried by the 
superior court in term, under the provisions of 
this section. Madison County Ry. v. Gahagan, 
161 N.C. 190, 76 S.E, 696 (1912). 

Il. DUTY OF JUDGE ON APPEAL. 

Full Jurisdiction of Case Vested on Ap- 
peal. — Under former § 1-275, an appeal in a 
partition action from an order of the clerk 
overruling a demurrer carried the entire case 
into the superior court, and vested it with full 
jurisdiction of the cause. Thompson  v. 
Rospigliosi, 162 N.C. 145, 77 S.E. 113 (1913). 
Procedure When Issues of Fact Are 

Tried. — When issues of fact are tried, the 
court will remand the same and the pleadings 
or papers with the findings of the jury upon 
them, and the clerk will then proceed with the 
matter according to law. This provision has 
reference to issues of fact. Brittain v. Mull, 91 
N.C. 498 (1884). But see § 1-276. 

Issue of Law Joined in Special Proceed- 
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ings. — When an issue of law is joined in a 
special proceeding, it is the duty of the judge to 
decide the question thus presented, and to 
transmit his decision in writing to the clerk, 
who will then proceed with the special proceed- 
ing according to law. Jones v. Desern, 94 N.C. 
32 (1886). But see § 1-276. 

In appeals in cases in which the clerk 
does not act for the court, it is the duty of 
the judge to determine the questions of fact and 
law raised, and for this purpose, if the evidence 
accompanying the papers is not satisfactory, he 
can require the production of other evidence. 
The judge can decide the questions of fact in 
such cases himself, or if he sees fit, he can 
submit issues for his better information to the 
jury. Ex parte Spencer, 95 N.C. 271 (1886). 

Nature of Controversy in Partition Pro- 
ceedings, Generally. — The controversy in- 
volved in a special proceeding for the partition 
in a special proceeding for the partition of land, 
as to whether there shall be an actual partition 
or a Sale for the purpose, is not an issue of fact 
which should be sent to a jury, but a question of 
fact to be decided by the clerk, or by the judge 
on appeal. Ledbetter v. Pinner, 120 N.C. 455, 27 
b-H 12381897)! 
Appeal from Clerk’s Decision upon Com- 

missioners’ Report as to Allotment in Par- 
tition Proceedings. — In an ex parte proceed- 
ing for partition, an appeal by some of the 
parties from the decision of the clerk upon the 
report of commissioners, alleging inequality 
and unfairness in the allotment, involved ques- 
tions of fact, properly determinable by the 
judge under former § 1-275. Ex parte 
Beckwith, 124 N.C. 111, 32 S.E. 393 (1899). 
A proceeding to sell lands to make assets 

to pay debts of the deceased is appealable 
from the clerk of the superior court, and is open 
to revision and such further orders or decrees 
on the part of the judge as justice and the rights 
of the parties may require, and may be heard 
and decided by him on the same or such addi- 
tional evidence as may aid him to a correct 
conclusion of the matter. Perry v. Perry, 179 
N.C. 445, 102 S.E. 772 (1920). 
Where clerk of superior court dismisses 

a proceeding for appointment of a trustee 
for want of jurisdiction, on appeal the judge of 
the superior court may make such appoint- 
ment. Roseman v. Roseman, 127 N.C. 494, 37 
S.E. 518 (1900). 
Where Appeals May Be Heard. — Appeals 

from the clerk may be heard at chambers at any 
place in the district. Monroe v. Lewald, 107 
N.E. 655, 12 S.E. 287 (1890). 
Appeals from the clerk of the superior court 

and special proceedings to the judge residing or 
presiding in the district may be heard and 
judgment rendered outside of the county where 
the proceeding is pending, and within the dis- 
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trict. Ledbetter v. Pinner, 120 N.C. 455, 27 S.E. 
123 (1897). 
Motion Pending Appeal from Clerk. — A 

motion for a receiver to take possession of a 
debtor’s property, in supplemental proceedings, 
may be made before a judge pending an appeal 
to him from the ruling of the clerk upon other 
questions. Coates Bros. v. Wilkes, 92 N.C. 376 
(1885). 
What Evidence May Be Heard. — Upon 

an appeal from an order of the clerk to the 
judge, the latter may hear any evidence that 
would have been competent before the former, 
even though in fact it was not introduced. 
McAden v. Banister, 63 N.C. 478 (1869). 
Notice Held Unreasonable. — Where no- 

tice of appeal from action by the clerk was 
served on the day before the hearing, the notice 
was not reasonable within this section. Byrd v. 
Nivens, 189 N.C. 621, 127 S.E. 673 (1925). 
Presumption as to Propriety of Proceed- 

ings. — Where nothing in the record indicated 
that a judge who rendered a judgment on an 
appeal from the clerk of the superior court was 
requested in writing to fix a time for hearing 
and to give the parties notice, it would be 
presumed that the proceeding was rightly and 
regularly conducted. Ledbetter v. Pinner, 120 
N.C. 455, 27 S.E. 123 (1897). 

IV. JUDGE MAY DETERMINE ALL 
MATTERS IN CONTROVERSY. 

A. In General. 

History. — By passing this section in 1887, 
the legislature considerably widened the power 
of judges on appeal. This section was enacted to 
remedy the inconvenience caused by the deci- 
sion in Brittain v. Mull, 91 N.C. 498 (1884). In 
that case it was held that when the appeal was 
taken from the clerk the judge should hear the 
appeal and decide the questions of law pre- 
sented, and then remand the matter, including 
his decision, to the clerk. 

Liberal Construction. — Because of its 
beneficial results former § 1-276 has always 

received a liberal interpretation. Williams v. 
Dunn, 158 N.C. 399, 74 S.E. 99 (1912). 
Procedure Where Issue of Devisavit Vel 

Non Is Raised. — Under the statutes govern- 
ing probate matters, the superior court, as a 
mere court of law and equity, has no jurisdic- 
tion to determine the issue of whether a dis- 
puted writing is the last will of a deceased 
person in an ordinary civil action. However, 
when an issue of devisavit vel non is raised, 
that necessitates the transfer of the cause to 
the civil issue docket for trial by jury, where the 
superior court in term has jurisdiction to deter- 
mine the whole matter in controversy as well as 
the issue of devisavit vel non. Morris v. Morris, 
245 N.C. 30, 95 S.E.2d 110 (1956), 
Appointment and Removal of Adminis- 
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trators. — The jurisdiction of the superior 
court on appeal from an order of the clerk in 
removing an administrator and appointing a 
successor is solely derivative. In re Estate of 
Johnson, 232 N.C. 59, 59 S.E.2d 223 (1950). 
A proceeding to remove an executor or ad- 

ministrator is neither a civil action nor a spe- 
cial proceeding. Therefore, this section, which 
provides that “whenever a civil action or special 
proceeding begun before the clerk of a superior 
court is for any ground whatever sent to the 
superior court before the judge, the judge has 
jurisdiction,” has no application to probate mat- 
ters. In re Estate of Lowther, 271 N.C. 345, 156 
S.E.2d 693 (1967). 

For case holding that on appeal of clerk’s 
order appointing an administrator the superior 
court could reverse the order but should then 
remand the case, see In re Styers, 202 N.C. 715, 
164 S.E. 123 (1932). 

For case holding that upon appeal of clerk’s 
order removing certain executors and adminis- 
trators, c.t.a., and appointing others in their 
place, the superior court judge, in the exercise 
of his discretional powers, could retain the 
cause, reverse the order of the clerk and ap- 
point other administrators or a receiver to 
administrate the estate subject to the orders of 
the court, the entire matter being before the 
superior court on appeal, see Wright v. Ball, 200 
N.C. 620, 158 S.E. 192 (1931). 
A proceeding to remove an executor is 

not a civil action or a special proceeding. In re 
Estate of Longest, 74 N.C. App. 386, 328 S.E.2d 
804, cert. denied and appeal dismissed, 314 
N.C. 330, 333 S.E.2d 488 (1985). 
Appointment and Removal of Guard- 

ians. — In the appointment and removal of 
guardians, the appellate jurisdiction of the su- 
perior court is derivative, and appeals present 
for review only errors of law committed by the 
clerk. In re Simmons, 266 N.C. 702, 147 S.E.2d 
231 (1966). 

Civil actions and special proceedings, as 
contemplated by the terms of this section, 
which originate before the clerk of court are 
heard de novo when appealed to the Superior 
Court. In re Estate of Longest, 74 N.C. App. 
386, 328 S.E.2d 804, cert. denied and appeal 
dismissed, 314 N.C. 330, 333 S.E.2d 488 (1985). 

B. Scope of Court’s Jurisdiction and 
Authority. 

The superior court acquires jurisdiction 
of any special proceeding sent to it from 
the clerk on any ground whatever, with discre- 
tionary power to remand. Plemmons_v. 
Cutshall, 230 N.C. 595, 55 S.E.2d 74 (1949). 
Whenever a special proceeding begun before 

the clerk is, for any ground whatever, sent to 
the superior court, the judge has jurisdiction. 
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Hudson v. Fox, 257 N.C. 789, 127 S.E.2d 556 

(1962). 
And Court’s Jurisdiction Is Not Deriva- 

tive. — Former § 1-276 meant that the clerk 
was really an arm of the superior court. When a 
proceeding was brought before the court, the 
court’s jurisdiction was not appellate or deriv- 
ative; it was original. Hassell v. Wilson, 301 

N.C. 307, 272 S.E.2d 77 (1980). 
The clerk is but a part of the superior court, 

and when a proceeding before the clerk in any 
manner is brought before the judge, the supe- 
rior court’s jurisdiction is not derivative; rather, 
the court has jurisdiction to hear and deter- 
mine all matters in controversy in the proceed- 
ing. Perry v. Bassenger, 219 N.C. 838, 15 S.E.2d 
365 (1941). See ex parte Wilson, 222 N.C. 99, 22 
S.E.2d 262 (1942); Potts v. Howser, 267 N.C. 
484, 148 S.E.2d 836 (1966); Redevelopment 
Comm'n v. Grimes, 277 N.C. 634, 178 S.E.2d 
345 (1971). 
Necessity of Appeal by a Party Ag- 

grieved. — The superior court does not acquire 
jurisdiction of a special proceeding before the 
clerk when there is no appeal from the order of 
the clerk by a party aggrieved. Becker County 
Sand & Gravel Co. v. Taylor, 269 N.C. 617, 153 

S.E.2d 19 (1967). 
Judge May Determine Entire Contro- 

versy. — Under former § 1-276, the judge now 
has final jurisdiction to determine the whole 
matter in controversy. Lictie v. Chappell, 111 
N.C. 347, 16 S.E. 171 (1892); Faison v. Will- 

iams, 121 N.C. 152, 28 S.E. 188 (1897); Oldham 
v. Rieger, 145 N.C. 254, 58 S.E. 1091 (1907); 
Hall v. Artis, 186 N.C. 105, 118 S.E. 901 (1923); 
Sale v. State Hwy. & Pub. Works Comm’n, 242 
N.C. 612, 89 S.E.2d 290 (1955). 
When plaintiff appeals from the clerk’s order 

to the judge, the judge is not limited to a review 
of the action of the clerk, but is vested with 
jurisdiction “to hear and determine all matters 
in controversy in such action,” and he may 
render such judgment or order, within the lim- 
its provided by law, as he deems proper under 
the circumstances. Hendrix vy. Alsop, 278 N.C. 
549, 180 S.E.2d 802 (1971). 
As If It Were Originally Before Him. — 

When a civil action or special proceeding insti- 
tuted before the clerk is “for any ground what- 
ever sent to the superior court before the 
judge,” he has the authority to consider and 
determine the matter as if it were originally 
before him. Langley v. Langley, 236 N.C. 184, 
72 S.E.2d 235 (1952). 

In cases that originate before the clerk and 
which are properly called “civil actions” or “spe- 
cial proceedings” as contemplated by the terms 
of this section, and when there is an appeal to 
superior court, the hearing is de novo in supe- 
rior court. In re Estate of Swinson, 62 N.C. App. 
412, 303 S.E.2d 361 (1983). 
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Even Where Clerk Exceeded Authority. 
— Where the clerk of the superior court exceeds 
his authority or is without jurisdiction to make 
the decree, if the cause comes within the gen- 
eral jurisdiction of the superior court and in- 
vokes the proper exercise of its power, by virtue 
of this section the judge upon appeal may 
proceed to consider and determine the matter 
as if it were originally before him. McDaniel v. 
Leggett, 224 N.C. 806, 32 S.E.2d 602 (1945). 
When the clerk of the superior court errone- 

ously hears a proceeding over which he does not 
have jurisdiction, an appeal to the superior 
court confers jurisdiction upon it to hear and 
determine the whole matter. Bradshaw v. War- 
ren, 216 N.C. 354, 4 S.E.2d 883 (1939). 
Although an order by the clerk was a nullity, 

when the matter came before the judge of the 
superior court by appeal the judge had jurisdic- 
tion to proceed to hear and determine all mat- 
ters in controversy. In re Foreclosure of Deed of 
Trust, 20 N.C. App. 610, 202 S.E.2d 318 (1974). 
When defendants made a motion to set aside 

clerk’s entry of default and default judgment, 
the trial court was not limited to a review of the 
action of the clerk, but was vested with juris- 
diction to hear and determine all matters in 
controversy and render a judgment or order 
within the limits provided by law, including 
default judgment, and that principle would 
apply even though the order by the clerk was a 
nullity. Webb v. James, 46 N.C. App. 551, 265 
S.E.2d 642 (1980). 
Or Where Proceedings Were Improperly 

Brought Before Clerk. — When a case which 
is properly cognizable in the superior court but 
which is erroneously brought before a clerk gets 
in the superior court on any ground, the judge 
has jurisdiction to retain and hear the cause as 
if it were originally instituted in the superior 
court. Robeson v. Hodges, 105 N.C. 49, 11 S.E. 
263 (1890); Hall v. Artis, 186 N.C. 105, 118 S.E. 
901 (1923). See also, Ryder v. Oates, 173 N.C. 
569, 92 S.E. 508 (1917); Spence v. Granger, 207 
N.C. 19, 175 S.E. 824 (1934). 

Even when the proceeding originally had 
before the clerk is void for want of jurisdiction, 
the superior court may yet proceed in the 
matter. Hudson v. Fox, 257 N.C. 789, 127 
S.E.2d 556 (1962). ! 
Where a motion to quash an execution and 

sale of real estate was submitted to the clerk of 
the superior court who granted the relief, and 
an appeal was taken to the judge of the court, it 
was improper for the judge to refuse to hear the 
controversy on the ground that the clerk was 
without jurisdiction to entertain the motion. 
Williams v. Dunn, 158 N.C. 399, 74 S.E. 99 
(1912). 
Upon the failure or refusal of surviving part- 

ners to file the bond required by § 59-74 or the 
inventory required by § 59-76, the clerk of the 
superior court could not properly issue an order 
requiring the filing of bond and inventory, but 
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upon appeal from such orders the superior 
court acquired jurisdiction of the entire pro- 
ceeding and the appeal was erroneously dis- 
missed in the superior court on the ground of 
want of jurisdiction. In re Estate of Johnson, 
232 N.C. 59, 59 S.E.2d 223 (1950). 
Or Where Proceeding Was Erroneously 

Transferred. — Although a proceeding to con- 
demn property for urban renewal is errone- 
ously transferred from the clerk to the superior 
court before the clerk has acted on the excep- 
tions to the Commissioners’ report, the judge of 
superior court has full power to consider and 
determine all matters in controversy as if the 
cause was originally before him. Redevelop- 
ment Comm’n v. Grimes, 277 N.C. 634, 178 
S.E.2d 345 (1971). 
Where the clerk of the superior court errone- 

ously transferred proceedings in condemnation 
to the superior court on issue joined between 
the parties, and an appeal therefrom was taken 
to the superior court, the judge thereof acquired 
jurisdiction for the hearing and determination 
of the controversy under the provisions of this 
section, and could order other proper or neces- 
sary parties to be made for the further deter- 
mination of the cause. Selma v. Nobles, 183 
N.C. 322, 111 S.E. 543 (1922). 
A motion in the superior court to dismiss for 

want of jurisdiction on the ground that the 
proceeding was erroneously transferred to the 
civil issue docket is untenable. Plemmons v. 
Cutshall, 230 N.C. 595, 55 S.E.2d 74 (1949). 
Judge Need Not Remand Case to Clerk 

for Determination of Motion. — After a 
motion is made before the clerk, the judge is not 
required to remand the cause to the clerk for 
the determination of the motion made before 
him. Wynne v. Conrad, 220 N.C. 355, 17 S.E.2d 
514 (1941). 
When a motion to retax a bill of costs in a 

case which originated before the clerk but was 
appealed to the superior court was made at the 
next term after judgment was entered, it was 
error for the judge to hold that he had no power 
to entertain it. In re Smith, 105 N.C. 167, 10 
S.E. 982 (1890). 
The court has the right in its discretion 

to remand the cause to the clerk for further 
proceedings. York v. McCall, 160 N.C. 276, 76 
S.E. 84 (1912). 
Remand of Partition Proceedings Held 

Improper. — Where special partition proceed- 
ings were begun before the clerk, and he trans- 
ferred the case to the judge in term, the judge 
was required to dispose of such case on the 
merits, and he had no power to merely reverse 
the clerk’s action and remand the case to him, 
even though there may have been irregularities 
in the proceedings before the clerk. Little v. 
Duncan, 149 N.C. 84, 62 S.E. 770 (1908). 

Trial judge has full power to deny mo- 
tion to enlarge the time to file complaint 
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and dismiss the action as to defendant. This 
discretionary ruling as to enlargement of time 
to file complaint, in effect, ends the action. 

Hendrix v. Alsop, 278 N.C. 549, 180 S.E.2d 802 
(1971). 
Power to Permit Untimely Answer to 

Remain of Record. — Upon appeal from 
denial by the clerk of a motion to set aside a 
default judgment on the ground that at the 
time of its rendition a duly filed answer ap- 
peared of record, the superior court acquired 
jurisdiction of the entire cause, and he had the 
power to permit the answer to remain of record, 
even though it was filed after time for answer- 
ing had expired. Bailey v. Davis, 231 N.C. 86, 55 
S.E.2d 919 (1949). 
The judge has power to make amend- 

ments to give jurisdiction. Elliott v. Tyson, 
117 N.C. 114, 23 S.E. 102 (1895); Ewbank v. 
Turner, 134 N.C. 77, 46 S.E. 508 (1903). 
And he may strike out an answer that is 

irrelevant. Commissioners of Yancey County 
v. Piercy, 72 N.C. 181 (1875). 
Judge May Add Issues. — The number and 

form of issues is in the discretion of the court, 

and if every phase of the contention could have 
been and was presented under the issues sub- 
mitted they will be sustained on appeal; and 
when the judge accordingly adds other issues 
tending to elucidate the case after it has been 
submitted, in addition to the usual issue, it is 
not error, but in the line of his duty. In re 
Herring, 152 N.C. 258, 67 S.E. 570 (1910). 
Judge May Set Aside Clerk’s Order and 

Substitute His Own. — The superior court 
acquires jurisdiction of the entire controversy 
upon appeal from the clerk, and has the power 
to hear and determine all matters involved 
therein; the judge may set aside a previous 
order of the clerk and substitute therefor an 
order of his own without finding that the clerk 
abused his discretion or committed an error of 
law in signing the order, the clerk being but a 
part of the superior court. Bynum v. Fidelity 
Bank, 219 N.C. 109, 12 S.E.2d 898 (1941). 
Judge May Set Aside Judgment. — The 

judge has power to set aside a judgment for 
newly discovered testimony and to permit an 
amendment in the complaint. Faison v. Will- 
iams, 121 N.C. 152, 28 S.E. 188 (1897). 

Court’s Conflicting Ruling Held Null 
and Void. — Where the superior court ruled 
that a clerk had no authority under former 
§ 28-111 to appoint a referee to hear a claim 
against the estate of a deceased, a further 
ruling that the referee’s report was binding on 
other grounds was a nullity, notwithstanding 
the broad jurisdiction of the superior court 
under this section. In re Shutt, 214 N.C. 684, 
200 S.E. 372 (1939). 
For discussion of reviewability on ap- 

peal of the exercise of the powers granted 
a clerk of superior court for revocation of 
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letters of administration, see In re Estate of 

Swinson, 62 N.C. App. 412, 303 S.E.2d 361 
(1983). 
Authority Given District Court in Mat- 

ter Relating to Exemptions. — Although no 
specific statute grants a district court author- 
ity, when a matter relating to exemptions is 
transferred, pursuant to § 1C-1603(e)(7), from 
the clerk to the district court, the district court 

must be given the same general authority 
granted to a superior court pursuant to this 

section. Bromhal v. Stott, 119 N.C. App. 428, 
458 S.E.2d 724 (1995). 

C. Illustrative Cases. 

Question of Price of Land Sold Under 
Mortgage. — The discretion vested in the 
superior court judge on appeal from the clerk 
cannot confer jurisdiction on the judge to pass 
upon the reasonableness of the price of land 
sold under the power of sale in a mortgage, 
wherein the clerk has no authority to further 
pass thereon in the absence of an increased bid. 
In re Mortgage Sale of Ware Property, 187 N.C. 
693, 122 S.E. 660 (1924). 
Resale on Foreclosure of Mortgage. — 

Where a commissioner appointed to hold a 
foreclosure sale advertised and sold the prop- 
erty in conformity with the order, but reported 
that the last and highest bid was less than the 
value of the property and recommended a re- 
sale, and the clerk ordered a resale, the judge of 
the superior court, upon the appeal of one of the 
trustees from the order of the clerk, had juris- 
diction to hear and determine the matter and 
order a resale at chambers while holding a 
criminal term of court in the county. Harriss v. 
Hughes, 220 N.C. 473, 17 S.E.2d 679 (1941). 

A proceeding to sell lands to make assets 
to pay the debts of the deceased is appeal- 
able from the clerk of the superior court, and is 
open to revision and such further orders or 
decrees on the part of the judge as justice and 
the rights of the parties may require; it may be 
heard and decided by him on the same or such 
additional evidence as may aid him to a correct 
conclusion of the matter. Ledbetter v. Pinner, 

120 N.C. 455, 27 S.E. 123 (1897); Perry v. Perry, 
179 N.C. 445, 102 S.E. 772 (1920). See also, 
Harrington v. Hatton, 129 N.C. 146, 39 S.E. 780 
(1901). 

Partition Proceedings. — In a suit for 
partition of land, the jurisdiction acquired by 
appeal includes the right of the court to accept 
a private bid through its commissioner. When 
the bid is accepted, whether it was made at 
public or private sale, the court has jurisdiction 
over the purchaser for the purpose of enforcing 
compliance with it. Wooten v. Cunningham, 171 
N.C. 123, 88 S.E. 1 (1916). 

The clerk has authority and jurisdiction, ini- 
tially to pass upon exceptions to the report of 
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the commissioners in a special proceeding for 
partition. Allen v. Allen, 258 N.C. 305, 128 
S.E.2d 385 (1962). 

Clerk of the superior court, having no equity 
jurisdiction, cannot issue a writ of assistance to 
enforce its order in proceedings to partition 
lands among tenants in common, nor can juris- 
diction be conferred on the superior court on 
appeal, the latter having no concurrent or orig- 
inal jurisdiction. Southern State Bank v. 
Leverette, 187 N.C. 743, 123 S.E. 68 (1924). 
Proceedings to Subject Lands to Dower. 

— An ex parte proceeding by a widow to subject 
land in the hands of heirs to the payment of 
dower charges thereon, prior to abolition of 
dower, could not be had before the clerk and on’ 
appeal could be dismissed by the judge for want 
of jurisdiction. In re Hybart’s Estate, 129 N.C. 
130, 39 S.E. 779 (1901). 
Drainage Assessment Proceedings. — 

Under this section, giving the superior court 
jurisdiction to hear and determine all matters 
in controversy upon appeal from the clerk in 
special proceedings, and § 156-29, providing 
that appeals from the clerk in drainage assess- 
ment proceedings should be the same as in 
special proceedings, an appeal may be taken 
from an order of the clerk to the superior court. 
Spence v. Granger, 207 N.C. 19, 175 S.E. 824 

(1934). 
Appointment of Receiver for Partner- 

ship. — While the clerk of the superior court 
had no jurisdiction to appoint a receiver for a 
partnership under § 59-77 when the surviving 
partners failed or refused to file the inventory 
required by § 59-76, the superior court on 
appeal from an order of the clerk in the pro- 
ceeding acquired jurisdiction to appoint such 
receiver. In re Estate of Johnson, 232 N.C. 59, 
59 S.E.2d 223 (1950). 
Transfer of an action, seeking removal 

of a trustee, to civil issue docket by clerk of 
superior court was proper, where petitioner 
alleged breach of fiduciary duties by the 
trustee. Such an issue is a civil matter which is 
not “a part of” the administration of the estate, 
but rather “arises from” their administration. 
Freer v. Weinstein, 91 N.C. App. 138, 370 
S.E.2d 860. 
Default Set Aside. — Where counsel for 

defendant failed to file responsive pleadings 
within the allowable time limit and there was 
no evidence in the record that defendant was 
anything less than diligent in its pursuit of this 
matter, nor any allegations that plaintiff was 
prejudiced by the five-day delay between the 
expiration of the filing period and the date 
defendant filed its motion and proposed an- 
swer, justice would best be served by setting 
aside the entry of default. Automotive Equip. 
Distribs., Inc. v. Petroleum Equip. & Serv., Inc., 
87 N.C. App. 606, 361 S.E.2d 895 (1987). 
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§ 1-301.2. Transfer or appeal of special proceedings; ex- 
ceptions. 

(a). Applicability. — This section applies to special proceedings heard by the 
clerk of superior court in the exercise of the judicial powers of that office. If this 
section conflicts with a specific provision of the General Statutes, that specific 
provision of the General Statutes controls. 

(b) Transfer. — Except as provided in subsections (g) and (h) of this section, 
when an issue of fact, an equitable defense, or a request for equitable relief is 
raised in a pleading in a special proceeding or in a pleading or written motion 
in an adoption proceeding, the clerk shall transfer the proceeding to the 
appropriate court. In court, the proceeding is subject to the provisions in the 
General Statutes and to the rules that apply to actions initially filed in that 
court. 

(c) Duty of Judge on Transfer. — Whenever a special proceeding is trans- 
ferred to a court pursuant to subsection (b) of this section, the judge may hear 
and determine all matters in controversy in the special proceeding, unless it 
appears to the judge that justice would be more efficiently administered by the 
judge’s disposing of only the matter leading to the transfer and remanding the 
special proceeding to the clerk. 

(d) Clerk to Decide All Issues. — If a special proceeding is not transferred or 
is remanded to the clerk after an appeal or transfer, the clerk shall decide all 
matters in controversy to dispose of the proceeding. 

(e) Appeal of Clerk’s Decisions. — A party aggrieved by an order or 
judgment of a clerk that finally disposed of a special proceeding, may, within 10 
days of entry of the order or judgment, appeal to the appropriate court for a 
hearing de novo. Notice of appeal shall be in writing and shall be filed with the 
clerk. The order or judgment of the clerk remains in effect until it is modified 
or replaced by an order or judgment of a judge. Ajudge of the court to which the 
appeal lies or the clerk may issue a stay of the order or judgment upon the 
appellant’s posting of an appropriate bond set by the judge or clerk issuing the 
stay. Any matter previously transferred and determined by the court shall not 
be relitigated in a hearing de novo under this subsection. 

(f) Service. — Notwithstanding the service requirement of G.S. 1A-1, Rule 
58, orders of the clerk shall be served on other parties only if otherwise 
required by law. 

(g) Exception for Incompetency and Foreclosure Proceedings. — 
(1) Proceedings for adjudication of incompetency or restoration of compe- 

tency under Chapter 35A of the General Statutes shall not be 
transferred even if an issue of fact, an equitable defense, or a request 
for equitable relief is raised. Appeals from orders entered in these 
proceedings are governed by Chapter 35A to the extent that the 
provisions of that Chapter conflict with this section. 

(2) Foreclosure proceedings under Article 2A of Chapter 45 of the General 
Statutes shall not be transferred even if an issue of fact, an equitable 
defense, or a request for equitable relief is raised. Equitable issues 
may be raised only as provided in G.S. 45-21.34. Appeals from orders 
entered in these proceedings are governed by Article 2A of Chapter 45 
to the extent that the provisions of that Article conflict with this 
section. 

(h) Exception for Partition Proceedings. — Notwithstanding the provisions 
of subsection (b) of this section, the issue whether to order the actual partition 
or the sale in lieu of partition of real property that is the subject of a partition 
proceeding shall not be transferred and shall be determined by the clerk. The 
clerk’s order determining this issue, though not a final order, may be appealed 
pursuant to subsection (e) of this section. (C.C.P., c. 115; Code, s. 256; 1903, c. 
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566; Rev., ss. 588, 717; C.S., ss. 634, 758; 1971, c. 381, s. 12; 1995, c. 88, s. 2; 
1999-216, s. 1.) 

Cross References. — For case notes derived 
from cases decided under former § 1-174 and 
former §§ 1-272 to 1-276, see § 1-301.1. 

Editor’s Note. — Session Laws 1999-216, 
which added this Article, repealed former §§ 1- 
174, 1-272, 1-274, 1-275, 1-276, 1-399, and 

36A-28 [see now § 1-301.3]. The historical cita- 
tions for former §§ 1-273 and 1-399 have been 

carried under new § 1-301.2 at the direction of 

the Revisor of Statutes. The case notes below 
include decisions under former §§ 1-273 and 
1-399. 

CASE NOTES 

Editor’s Note. — The case notes below were 
decided under former $$ 1-273 and 1-399. 

Transfer of Case Where Issues of Fact 
Are Raised. — Where issues of fact are joined 
before the clerk in the exercise of his special 
jurisdictional powers as a distinct tribunal, the 
issues must be transferred to the superior court 
to be tried. Brittain v. Mull, 91 N.C. 498 (1884). 
When an issue of fact is joined in a special 

proceeding, or issues of both fact and law, it is 
the duty of the clerk to place the proceeding on 
the docket of the trial term for trial. Jones v. 
Desern, 94 N.C. 32 (1886). 

If issues of fact are raised in special proceed- 
ings before the clerk, the cause is transferred to 
the civil issue docket, to be tried as in an 
ordinary civil action. In re Wallace, 267 N.C. 
204, 147 S.E.2d 922 (1966). 
Where an issue of fact is raised in a special 

proceeding, it must be determined by the court. 
The clerk is directed by former § 1-273 and 
former § 1-399 to transfer the action to the 

superior court docket for trial of the issues 
raised in the pleadings. In re Searle, 74 N.C. 
App. 61, 327 S.E.2d 315 (1985). 

Probate Proceedings. — A clerk of the 
superior court may probate a will in solemn 
form, without the verdict of a jury, where inter- 
ested parties are cited to appear or come in 
voluntarily and raise no issue of fact. But where 
an interested party intervenes in such proceed- 
ing and objects to the probate of the will, 
denying its validity, whether he files a formal 
caveat or not, it will raise the issue of devisavit 
vel non, which issue must be tried by a jury. 
Such procedure was required by former § 1- 
273. In re Will of Ellis, 235 N.C. 27, 69 S.E.2d 
25 (1952). 
Under a strict construction of former § 1-273 

and former § 1-272 as they affect § 7A-251, in 
probate matters originally heard by the clerk, 
an appeal would lie directly to the judge of 
superior court in matters of law and legal 
inference; but in the hearing before the clerk if 
issues of fact, or both law and fact, were raised, 
the appeal would lie directly to the superior 
court for jury trial on the issues of fact. But this 
strict construction would ignore the “according 
to the practice and procedure provided by law” 

mandate of § 7A-241. In re Estate of Adamee, 

28 N.C. App. 229, 221 S.E.2d 370, rev'd on other 
grounds, 291 N.C. 386, 230 S.E.2d 541 (1976). 
Proceedings for Partition. — In an ex 

parte proceeding for partition, an appeal by 
some of the parties from the decision of the 
clerk, upon the report of commissioners, alleg- 
ing inequality and unfairness in the allotment, 
involves questions of fact, properly determin- 
able by the judge, under former § 1-273 sec- 
tion. Ex parte Beckwith, 124 N.C. 111, 32 S.E. 

393 (1899). 
Legitimation Proceedings. — The proce- 

dural statutes that apply to special proceedings 
are designed to fully protect the rights of all 
persons interested in special proceedings, in- 
cluding legitimation proceedings. In re 
Locklear, 314 N.C. 412, 334 S.E.2d 46 (1985). 
Dower Proceedings. — For case holding 

that former § 1-273 rather than former § 1- 

274 was applicable to an appeal from the judg- 
ment of the clerk in dower proceedings involv- 
ing issues of law and of fact, prior to abolition of 
dower, see McLawhorn v. Smith, 211 N.C. 513, 
191 S.E. 35 (1937). 
Waiver. — In special proceedings, pending 

before clerks, the parties have the right to 
insist that any issue of fact raised by the 
pleadings shall be framed by the clerk and 
transmitted to the superior court in term for 
trial by jury, and where they fail, before an 
order appointing commissioners is made, to 
insist upon a verdict upon the controverted 
facts, they waive the right of trial by jury, even 
if it is conceded that the statute gives them the 
right to demand it. Chowan & S.R.R. v. Parker, 
105 N.C. 246, 11 S.E. 328 (1890). 
Clerk May Not Grant Affirmative Equi- 

table Relief. — The clerk, in special proceed- 
ings, has no power to make any order granting 
affirmative equitable relief. Equitable defenses 
may be set up in the answer in such proceed- 
ings by way of avoidance, and when such equi- 
table defenses exist they should be so pleaded; 
but when pleaded they amount to no more than 
defenses, and cannot be affirmatively adminis- 
tered. Vance v. Vance, 118 N.C. 864, 24 S.E. 768 

(1896). 
Clerk Must Transfer Case Where Equita- 
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ble Defense Is Pleaded. — When a party 
pleads any equitable or other defense, or asks 
for any equitable or other relief in the plead- 
ings, it is required that the clerk shall transfer 
the cause to the civil issue docket, for trial 
during term, upon all issues raised by the 
pleadings, and the judge may allow amend- 
ments to the pleadings for the purpose of a 
hearing of the case upon its merits. Little v. 
Duncan, 149 N.C. 84, 62 S.E. 770 (1908). 
Mutual Mistake. — For case holding that 

defendant could plead the equitable relief of 
mutual mistake and that when this plea was 
filed the clerk properly transferred the cause to 
the civil issue docket, see Smith v. Johnson, 209 
N.C. 729, 184 S.E. 486 (1936). 
How Questions of Fact Are Decided. — 

Questions of fact are first determined by the 
clerk and on appeal they are subject to review 
by the judge. Vanderbilt v. Roberts, 162 N.C. 
273, 78 S.E. 156 (1913). 
Right to Jury Trial on Fact Issues. — In 

special proceedings, pending before clerks, the 
parties have the right to insist that any issue of 
fact raised by the pleadings shall be framed by 
the clerk and transmitted to the superior court 
in term for trial by jury. Chowan & S.R.R. v. 
Porter, 105 N.C. 246, 11 S.E. 328 (1890). 
Jury Trial in Proceeding for Alimony 

Without Divorce. — When in special proceed- 
ings for alimony without divorce the pleadings 
raised the issues of the validity of the marriage, 
or whether the husband had abandoned the 
wife, or whether the husband was a drunkard 
or spendthrift, the right of trial by jury arose 
and the case should have been transferred by 
the judge to the civil issue docket for the 
purpose. Crews v. Crews, 175 N.C. 168, 95 S.E. 
149 (1918). 
Waiver of Right to Jury Trial. — When the 

parties fail, before an order appointing commis- 
sioners is made, to insist upon a verdict upon 
the controverted facts, they waive the right of 
trial by jury. Chowan & S.R.R. v. Porter, 105 
N.C. 246, 11 S.E. 328 (1890). 
Boundary Disputes. — Where in a special 

proceeding under Chapter 38 to establish a 
boundary line, the defendant, by his answer, 
denies the petitioner’s title and pleads 20 years’ 
adverse possession under § 1-40 as a defense, 

the proceeding is assimilated to an action to 
quiet title, and the clerk should transfer the 
cause to the civil issue docket for trial during 
term upon all issues raised by pleadings, in 
accordance with rules of practice applicable to 
such actions originally instituted in that court. 
Simmons v. Lee, 230 N.C. 216, 53 S.E.2d 79 

(1949). 
Where a special proceeding is begun to fix the 

location of the dividing line between two tracts 
of land, and defendant, by his answer, puts title 
to the disputed area in issue by alleging own- 
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ership, the proceeding in effect becomes an 
action to quiet. When the question of title is 
raised, the clerk should transfer the proceeding 
to the superior court in term. Bumgarner v. 
Corpening, 246 N.C. 40, 97 S.E.2d 427 (1957). 

Where, in a special proceeding under § 38-1 
to establish a boundary line, the defendant by 
his answer denies the petitioner’s title and, as a 
defense, pleads seven years’ adverse possession 
under color of title under § 1-38 or 20 years’ 
adverse possession under § 1-40, the proceed- 

ing is assimilated to an action to quiet title. In 
such a case, the clerk shall transfer the cause to 

the civil issue docket for trial during term upon 
all issues raised by the pleadings. Lane v. Lane, 
255 N.C. 444, 121 S.E.2d 893 (1961). 

Partition. — While the clerk has original 
jurisdiction of special proceedings for the par- 
tition of land held by tenants in common, this 
jurisdiction is divested or suspended by a plea 
of non tenent insimul or of sole seizin. He is 
required to forthwith transfer the cause to the 
civil issue docket for trial as in case of other 
civil actions. Bailey v. Hayman, 222 N.C. 58, 22 
S.E.2d 6 (1942). 
When tenancy in common is denied and there 

is a plea of sole seizin, non tenent insimul, the 
proceeding in legal effect is converted into an 
action in ejectment and should be transferred 
to the civil issue docket for trial at term on 
issue of title, the burden being upon the peti- 
tioners to prove their title as in ejectment. 
Gibbs v. Higgins, 215 N.C. 201, 1 S.E.2d 554 
(1939); Murphy v. Smith, 235 N.C. 455, 70 

S.E.2d 697 (1952). 
Effect of Judicial Admission Removing 

Defense as Issue. — Where defendants’ an- 
swer to a petition for partition claimed sole 
seizin by virtue of an alleged contract under 
which the ancestor agreed upon a valid consid- 
eration to convey or devise the land to defen- 
dants, but upon the hearing defendants admit- 
ted that they had no writing to support the 
alleged agreement to convey or devise, but 
stated they intended suing for breach of the 
agreement, the judicial admission effectively 
removed the defense from the field of issuable 
matters, since the alleged agreement was void 
under the statute of frauds, and it was not 

required that the clerk transfer the issue to the 
civil docket. Clapp v. Clapp, 241 N.C. 281, 85 
S.E.2d 153 (1954). 
Rights of Putative Father in Adoption 

Proceeding. — When a termination of paren- 
tal rights order, later held to be invalid for 
failure to use due diligence in ascertaining the 
putative father’s address, is filed with an adop- 
tion petition in lieu of the affidavit required by 
§ 48-13, a subsequently filed affidavit may not 
relate back to the original filing date of the 
petition so as to cut off the rights of a putative 
father who filed a legitimation petition pursu- 
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ant to § 49-10 before the affidavit was filed. In 
re Clark, 327 N.C. 61, 393 S.E.2d 791 (1990). 
As to power of superior court judge to 

allow amendments on appeal, see Sudderth 
v. McCombs, 67 N.C. 353 (1872). 
Evidence Considered upon Appeal. — If 

there are issues of law or material questions of 
fact decided by the clerk, they may be reviewed 
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properly taken; and in passing upon these 
questions of fact, the court may act on the 

evidence already received, or if this is not 
satisfactory, it may ordinarily require the pro- 
duction of other evidence as an aid in the 
proper dispositions of the question presented. 
Mills v. McDaniel, 161 N.C. 112, 76 S.E. 551 

(1912). 
by the judge at term or in chambers, on appeal 

§ 1-301.3. Appeal of estate matters determined by clerk. 

(a) Applicability. — This section applies to matters arising in the adminis- 
tration of testamentary trusts and of estates of decedents, incompetents, and 
minors. G.S. 1-301.2 applies in the conduct of a special proceeding when a 
special proceeding is required in a matter relating to the administration of an 
estate. 

(b) Clerk to Decide Estate Matters. — In matters covered by this section, the 
clerk shall determine all issues of fact and law. The clerk shall enter an order 
or judgment, as appropriate, containing findings of fact and conclusions of law 
supporting the order or judgment. 

(c) Appeal to Superior Court. — A party aggrieved by an order or judgment 
of the clerk may appeal to the superior court by filing a written notice of the 
appeal with the clerk within 10 days of entry of the order or judgment. The 
notice of appeal shall specify the basis for the appeal. Unless otherwise 
provided by law, a judge of the superior court or the clerk may issue a stay of 
the order or judgment upon the appellant’s posting an appropriate bond set by 
the judge or clerk issuing the stay. While the appeal is pending, the clerk 
retains authority to enter orders affecting the administration of the estate, 
subject to any order entered by a judge of the superior court limiting that 
authority. 

(d) Duty of Judge on Appeal. — Upon appeal, the judge of the superior court 
shall review the order or judgment of the clerk for the purpose of determining 
only the following: 

(1) Whether the findings of fact are supported by the evidence. 
(2) Whether the conclusions of law are supported by the findings of facts. 
(3) Whether the order or judgment is consistent with the conclusions of 

law and applicable law. 
It is not necessary for a party to object to the admission or exclusion of evidence 
before the clerk in order to preserve the right to assign error on appeal to its 
admission or exclusion. If the judge finds prejudicial error in the admission or 
exclusion of evidence, the judge, in the judge’s discretion, shall either remand 
the matter to the clerk for a subsequent hearing or resolve the matter on the 
basis of the record. If the record is insufficient, the judge may receive 
additional evidence on the evidentiary issue in question. The judge may 
continue the case if necessary to allow the parties time to prepare for a hearing 
to receive additional evidence. 

(e) Remand After Disposition of Issue on Appeal. — The judge, upon 
determining the matter appealed from the clerk, shall remand the case to the 
clerk for such further action as is necessary to administer the estate. 

(f) Recording of Estate Matters. — In the discretion of the clerk or upon 
request by a party, all hearings and other matters covered by this section shall 
be recorded by an electronic recording device. A transcript of the proceedings 
may be ordered by a party, by the clerk, or by the presiding judge. If a 
recordation is not made, the clerk shall submit to the superior court a 
summary of the evidence presented to the clerk. (1999-216, s. 1.) 
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case notes derived from cases decided under 

former §§ 1-273 and 1-399, see § 1-301.2. 

Cross References. — For case notes derived 

from cases decided under former § 1-174 and 
former §§ 1-272 to 1-276, see § 1-301.1. For 

SUBCHAPTER X. EXECUTION. 

ARTICLE 28. 

Execution. 

§ 1-302. Judgment enforced by execution. 

Where a judgment requires the payment of money or the delivery of real or 
personal property it may be enforced in those respects by execution, as 
provided in this Article. Where it requires the performance of any other act a 
certified copy of the judgment may be served upon the party against whom it 
is given, or upon the person or officer who is required thereby or by law to obey 
the same, and his obedience thereto enforced. If he refuses, he may be 
punished by the court as for contempt. (C.C.P., s. 257; Code, s. 441; Rev., s. 615; 
C.S., s. 663.) 

Cross References. — As to contempt gener- 
ally, see Chapter 5A. As to enforcement of 

judgments, and exemptions, see § 1C-1601 et 
seq. 

CASE NOTES 

Every execution presupposes a judg- 
ment, and the right to issue the one implies the 
existence of the other. Sheppard v. Bland, 87 
N.C. 163 (1882). 
Execution as Procedure for Enforcing 

Judgment. — A judgment creditor is entitled 
to have his judgment satisfied, if need be, by a 
sale of his debtor’s property, except such parts 
thereof as may be exempt from execution. The 
ordinary process to enforce such a judgment is 
that of execution against the property of the 
debtor, and this process the creditor may have 
from time to time while the judgment continues 
in force, until it shall be discharged. Vegelahn v. 
Smith, 95 N.C. 254 (1886). 
The issuance of an execution does not 

prolong the life of a lien, nor stop the run- 
ning of the statute of limitation. Cheshire v. 
Drake, 223 N.C. 577, 27 S.E.2d 627 (1943). 
No Execution Against Counties. — A 

plaintiff who has obtained a judgment against a 
county is not entitled to an execution against it. 
His remedy is by a writ of mandamus against 
the board of commissioners of the county to 
compel them to levy a tax for the satisfaction of 
the judgment. Gooch v. Gregory, 65 N.C. 142 
(1871). 
Remedy for Refusal of Clerk to Issue 

Execution. — Should the clerk refuse to issue 
the execution to which the plaintiff is entitled 
on his judgment, he has two remedies for en- 
forcing his rights: (1) He may obtain a rule on 

the clerk as an officer of the court to compel him 
to perform his duty, or be subject to an attach-: 
ment for a contempt; or (2) He may sue the 
clerk on his official bond. He is not entitled to a 
writ of mandamus against the clerk. Gooch v. 
Gregory, 65 N.C. 142 (1871); Post-Glover Elec. 
Co. v. McEntee-Peterson Eng’r Co., 128 N.C. 
199, 38 S.E. 831 (1901). 
An order taxing the costs of an action 

against a party is, in effect, a judgment, upon 
which an execution may be issued under this 
section. Sheppard v. Bland, 87 N.C. 163 (1882). 
Where the land of a judgment debtor is 

subjected to a specific lien for its payment, 
the judgment creditor may proceed against the 
debtor in personam, may compel payment by 
proceeding in rem, or pursue both remedies at 
the same time. Boseman v. McGill, 184 N.C. 
215, 114 S.E. 10 (1922). 
Funds in Hands of Third Person. — 

Where it appears, in proceedings supplemen- 
tary to execution, that a third person has funds 
of the defendant available for the judgment 
debt, etc., an order may be made by the court 
forbidding such third persons to dispose of the 
funds. Boseman v. McGill, 184 N.C. 215, 114 
S.E. 10 (1922). 
Applied in Floyd S. Pike Elec. Contractor v. 

Goodwill Missionary Baptist Church, 25 N.C. 
App. 568, 214 S.E.2d 276 (1975). 

Cited in Broyles v. Young, 81 N.C. 315 
(1879); Sawyers v. Sawyers, 93 N.C. 321 (1885); 
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Williams v. Weaver, 94 N.C. 34 (1886); Lupton 
v. Edmundson, 220 N.C. 188, 16 S.E.2d 840 
(1941); Safeco Ins. Co. of America v. Nationwide 

Mut. Ins. Co., 264 N.C. 749, 142 S.E.2d 694 

(1965). 

§ 1-303. Kinds of; signed by clerk; when sealed. 

There are three kinds of execution: one against the property of the judgment 
debtor, another against his person, and the third for the delivery of the 
possession of real or personal property, or such delivery with damages for 
withholding the same. They shall be deemed the process of the court, and shall 
be subscribed by the clerk, and when to run out of his county, must be sealed 
with the seal of his court. (C.C.P., s. 258; Code, s. 442; Rev., s. 616; C.S., s. 664.) 

Cross References. — As to forms of execu- 
tions, see § 1-318. For execution against the 

person, see §§ 1-311 and 1-313. 

CASE NOTES 

Sealing of Execution Issued to Another 
County. — Sealing is necessary to the validity 
of all executions issuing to another county; and 
a sheriff, by acting under an unsealed writ, 
does not render it valid. Governor ex rel. 
Shackelford v. M’Rea, 10 N.C. 226 (1824); Shep- 

herd v. Lane, 13 N.C. 148 (1828); Seawell v. 
Bank of Cape Fear, 14 N.C. 279 (1831); Finley v. 
Smith, 15 N.C. 95 (1833); Freeman v. Lewis, 27 

N.C. 91 (1844); Taylor v. Taylor, 83 N.C..116 
(1880). 

§ 1-304. Against married woman. 

An execution may issue against a married woman, and it must direct the 
levy and collection of the amount of the judgment against her from her 
separate property, and not otherwise. (C.C.P., s. 259; Code, s. 443; Rev., s. 617; 
C.S., s. 665.) 

Cross References. — As to the property 
rights of married persons, see N.C. Const., Art. 
X, § 4 ands§ 152-1. 

CASE NOTES 

Effect of Section. — Under this section 
execution can be levied on all the separate 
property owned by a married woman, with the 
same exceptions allowed to a man or an unmar- 
ried woman. Harvey v. Johnson, 133 N.C. 352, 
45 S.E. 644 (1903). 

As to effect of this section, see also McLeod v. 
Williams, 122 N.C. 451, 30 S.E. 129 (1898); 

Lipinsky v. Revell, 167 N.C. 508, 83 S.E. 820 
(1914); Thrash v. Ould, 172 N.C. 728, 90 S.E. 
915 (1916). 

Applied in Dougherty v. Sprinkle, 88 N.C. 
300 (1883); McLeod v. Williams, 122 N.C. 451, 
30 S.E. 129 (1898); Harvey v. Johnson, 133 N.C. 
352, 45 S.E. 644 (1903). 

§ 1-305. Clerk to issue, in six weeks; penalty; limitations 
on issuance. 

(a) Subject to the provisions of G.S. 1A-1 (Rule 62) and subsection (b) below, 
the clerk of superior court shall issue executions on all unsatisfied judgments 
rendered in his court, which are in full force and effect, upon the request of any 
party or person entitled thereto and upon payment of the necessary fees; 
provided, however, that the clerks of the superior court shall issue executions 
on all judgments rendered in their respective courts on forfeiture of bonds in 
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criminal cases within six weeks of the rendition of the judgment, without any 
request or any advance payment of fees. Every clerk who fails to comply with 
the requirements of this section is liable to be amerced in the sum of one 
hundred dollars ($100.00) for the benefit of the party aggrieved, under the 
same rules that are provided by law for amercing sheriffs, and is further liable 
to the party injured by suit upon his bond. 

(b) The clerk may not issue an execution unless 
(1) The judgment debtor’s exemptions have been designated, or 
(2) The judgment debtor has waived his exemptions as provided in G.S. 

1C-1601(c), or 
(3) The clerk determines that the exemptions are inapplicable to the 

particular claim as authorized by G.S. 1C-1603(a)(3). (1850, c. 17, ss. 
1, 2, 3; R.C., c. 45, s. 29; Code; 's! 470; Rev., s. 618;'C:S., s. 666; 1953, 
c. 470; 1959, c. 1295; 1973,,c. 1070, s. 1; 1981 (Reg. Sess., 1982), c. 
1224, s. 15.) 

Legal Periodicals. — For article analyzing 
North Carolina’s exemptions law, see 18 Wake 
Forest L. Rev. 1025 (1982). 

CASE NOTES 

Duty of Clerk to Issue Execution. — It is 
the duty of the clerk, as a ministerial officer of 
the court, to issue execution. Gooch v. Gregory, 
65 N.C. 142 (1871). See also, Spencer v. 
Hawkins, 39 N.C. 288 (1846). 

The clerk of the superior court, not the judge, 
is the proper officer to issue execution. 
McKethan v., McNeill, 74 N.C. 663 (1876). 
A deputy clerk has power to issue exe- 

cution in the name of the clerk. Miller v. 
Miller, 89 N.C. 402 (1883). 
The signature of the clerk is an absolute 

necessity to the validity of the writ, all the 
more so since the legislature has dispensed 
with the other indicium of the writ’s authentic- 
ity, that is, a seal, when the writ is to be 
executed within the county in which it issued. 
Shepherd v. Lane, 13 N.C. 148 (1828). 
A writ signed by an attorney under a 

verbal deputation of the clerk to all the mem- 
bers of the bar is a nullity, and the sheriff is not 
liable for not acting under it. Shepherd v. Lane, 
13 N.C. 148 (1828). 
As to endorsement on execution docket, 

see Bank of Cape Fear v. Stafford, 47 N.C. 98 
(1854). 
Delivery Necessary to Execution. — It is 

necessary for the issuance of an execution that 
it be actually or constructively delivered to the 
sheriff, and when it is made out, but not sent 
out of or issued from the clerk’s office, and 
memorandum of “execution” is entered on the 
docket, it is not sufficient, under this section, 
and does not prevent the judgment from becom- 
ing dormant. McKeithen v. Blue, 149 N.C. 95, 
62 S.E. 769 (1908). 
A writ of execution is not issued, within the 

meaning of this section, until the clerk hands it 

to the sheriff, or to the party or his agent. The 
mere filing and retaining it, where it does not 
leave the office of the clerk, is not sufficient. 
State v. McLeod, 50 N.C. 318 (1858). 
As to remedy for refusal of clerk to issue 

execution, see Gooch v. Gregory, 65 N.C. 142 
(1871). 
Payment of Fees as Condition of Clerk’s 

Liability. — This section and § 138-2, provid- 
ing that the clerk shall not be compelled to 
perform any services unless his fees are paid or 
tendered, must be construed together. It follows 
that clerks of the superior court will not incur 
the penalty prescribed by this section for fail- 
ure to issue execution within six weeks unless 
the plaintiff pays or tenders him his fees for 
that service. Bank of Oxford v. Bobbitt, 111 N.C. 
194, 16 S.E. 169 (1892). See Board of Educ. v. 
Gallop, 227 N.C. 599, 44 S.E.2d 44 (1947). 
Issuance to One of Two Counties. — An 

allegation that the clerk failed to issue an 
execution to one county when he had an option 
to issue to one of two counties would not justify 
an amercement under this section. Bank of 
Cape Fear v. Stafford, 47 N.C. 98 (1854). 

This section gives the penalty to the 
party aggrieved; hence the plaintiff must 
show himself to be the party aggrieved by the 
default of the clerk. Simpson v. Simpson, 63 
N.C. 534 (1869). 
As to suspension of the statute by the 

Ordinance of 1866, see Badham v. Jones, 64 
N.C. 655 (1870); McIntyre v. Merritt, 65 N.C. 
558 (1871); Richardson v. Wicken, 80 N.C. 172 
(1879); Williamson v. Kerr, 88 N.C. 10 (1883). 
Applied in Newberry v. Meadows Fertilizer 

Co., 206 N.C. 182, 173 S.E. 67 (1934). 
Cited in McIntyre v. Merritt, 65 N.C. 558 

(1871). 

439 



§1-306 CH. 1. CIVIL PROCEDURE §1-307 

§ 1-306. Enforcement as of course. 

The party in whose favor judgment is given, and in case of his death, his 
personal representatives duly appointed, may at any time after the entry of 
judgment proceed to enforce it by execution, as provided in this Article; 
provided, however, that no execution upon any judgment which requires the 
payment of money or the recovery of personal property may be issued at any 
time after ten years from the date of the rendition thereof; but this proviso 
shall not apply to any execution issued solely for the purpose of enforcing the 
lien of a judgment upon any homestead, which has or shall hereafter be 
allotted within the ten years from the date of rendition of judgment, or any 
judgment directing the payment of alimony. (C.C.P., s. 255; Code, s. 437; Rev., 
SO Ld tone ey Obi Loa. C. 24; LI4De Cl gos) 

CASE NOTES 

Judgment Directing Payment of Ali- 
mony. — The statute of limitations does not 
apply to a judgment directing the payment of 
alimony. Morse v. Zatkiewiez, 5 N.C. App. 242, 
168 S.E.2d 219 (1969). 
A decree for periodic payments of alimony 

and support, in the absence of a provision in the 
decree itself which constitutes it a specific lien 
upon the property of the obligor, is not enforce- 
able by execution until the arrears are reduced 
to judgment by a judicial determination of the 
amount then due. This is so because the decree 
for alimony and support may be modified as 
circumstances may justify. Lindsey v. Lindsey, 
34 N.C. App. 201, 237 S.E.2d 561 (1977). 
Enforcement of Certain Criminal Judg- 

ments by United States. — No limitation 
period, state or federal, bars the United States 
from enforcing a judgment on an unpaid crim- 
inal fine. United States v. Welborn, 495 F. Supp. 
833 (M.D.N.C. 1980). 

Sale Must Be Completed Within 10 
Years. — This section and § 1-234 clearly 
manifest the legislative intent that the process 
to enforce the judgment lien and to render it 
effectual must be completed by a sale within 
the prescribed time. Hence, it follows that the 
lien upon lands of a docketed judgment is lost 
by the lapse of 10 years from the date of the 
docketing, and this notwithstanding execution 
was begun, but not completed, before the expi- 
ration of the 10 years. The only office of an 
execution is to enforce the lien of the judgment 
by a sale of the lands, and this must be done 
before the lien is lost. The execution adds 
nothing by way of prolongation to the life of the 
lien. McCullen v. Durham, 229 N.C. 418, 50 
S.E.2d 511 (1948). 

Expiration of Lien of Judgment When 
Docketed in Another County. — Where a 
judgment rendered in another county is dock- 
eted in the county in which the judgment 
debtor owns realty, the lien of the judgment 
expires at the end of 10 years from the date of 
rendition of the judgment and not the date of 
docketing. North Carolina Joint Stock Land 
Bank v. Bland, 231 N.C. 26, 56 S.E.2d 30 
(1949). 
Allotment of homestead suspends the 

running of the statute of limitations. Cleve v. 
Adams, 222 N.C. 211, 22 S.E.2d 567 (1942). 
A party may not enjoin execution until 

the statute has run and then plead the bar 
of the statute against the judgment. Holden v. 
Totten, 228 N.C. 204, 44 S.E.2d 874 (1947). 
Procedure for Obtaining New Judg- 

ment. — Under the proviso in this section no 
execution upon any judgment for money may be 
issued after 10 years of the date of the rendition 
thereof; the only procedure whereby the owner 
of a judgment may obtain a new judgment for 
the amount is by an independent action upon 
the judgment, commenced by the issuance of 
summons, filing of complaint, service thereof, 
etc., as with any other action to recover a 
judgment on a debt, which action must, under 
§ 1-47, be commenced within 10 years from the 

date of the rendition of the judgment. Reid v. 
Bristol, 241 N.C. 699, 86 S.E.2d 417 (1955). 
The concept of a dormant judgment and 

scire facias for leave to issue execution 
thereon is now obsolete. Reid v. Bristol, 241 
N.C. 699, 86 S.E.2d 417 (1955). 

Cited in Williams v. Mullis, 87 N.C. 159 
(1882); Exum v. Carolina R.R., 222 N.C. 222, 22 
S.E.2d 424 (1942). 

§ 1-307. Issued from and returned to court of rendition. 
Executions and other process for the enforcement of judgments can issue 

only from the court in which the judgment for the enforcement of the execution 
or other final process was rendered; and the returns of executions or other final 
process shall be made to the court of the county from which it issued. In all 
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cases prior to the first day of March, 1945, where a judgment has been 
rendered in the superior court of one county and the transcript thereof has 
been docketed in the office of the clerk of the superior court of some other 
county or counties, all executions heretofore issued on such docketed transcript 
of judgment and all homestead proceedings, execution sales, judicial sales and 
assignments related thereto and based thereon are hereby declared to be 
lawful, legal and binding upon all purchasers, judgment debtors, judgment 
creditors, assignors and assignees, and on all parties to the original action and 
on all parties to or affected by any proceedings related to or based upon such 
execution, and all such sales, purchases, proceedings and assignments are 
hereby validated. (1871-2, c. 74; 1881, c. 75; Code, s. 444; Rev., s. 623; C.S., s. 
669; 1945, c. 773.) 

CASE NOTES 

This section and § 1-352 must be con- 
strued in pari materia with other statutes 
relating to the same matter. Essex Inv. Co. v. 
Pickelsimer, 210 N.C. 541, 187 S.E. 813 (1936). 
Executions May Issue Only from Court 

Rendering Judgment. — Under the original 
Code, executions might be issued from any 
county where the judgments had been dock- 
eted, and were returnable to the court from 
which they issued; but since the act of 1871-72, 
ch. 74, §. 1, executions shall issue only from the 
court in which the judgment was rendered. 
Hasty v. Simpon, 77 N.C. 69 (1877); Daniels v. 
Yelverton, 239 N.C. 54, 79 S.E.2d 311 (1958). 

Under this section, only the clerk of the 
superior court in the county where a judgment 
is rendered may issue execution, even though 
the judgment is docketed in other counties. 
Hickory White Trucks, Inc. v. Greene, 34 N.C. 
App. 279, 237 S.E.2d 862 (1977). 
Return to Another County Not Autho- 

rized. — Since the passage of the Act of 1870- 
71, ch. 42, the clerk of the superior court of one 
county cannot issue a summons returnable in 
the superior court of another. Howerton v. Tate, 
66 N.C. 431 (1872). 

Venue of a proceeding in the nature of a 
creditor’s supplemental proceeding under 
this section, in which in order to issue an 
execution on the defendant’s interest under his 
father’s will, the trial judge was required to find 
only that defendant possessed some interest 
under his father’s will, was governed by this 
section, not § 28A-3-1. North Carolina Nat'l 

Bank ‘v, ‘C.P.. Robinson’ Co.) 319° N.C. 63, 352 
S.E.2d 684 (1987). 

Execution on Tax Certificate. — Where 
the Commissioner (now the Secretary) of Rev- 
enue had the clerk of a superior court docket his 
certificate setting forth the tax due by a resi- 
dent of the county pursuant to § 105-242(c), 
execution on such judgment directed to the 
sheriff of the county had to be issued by the 
clerk of the superior court of the county, or in 
his name by a deputy or assistant clerk, and it 
could not be issued by the Commissioner. 
Daniels v. Yelverton, 239 N.C. 54, 79 S.E.2d 311 

(1953). 
Applied in North Carolina Nat'l Bank v. 

Sharpe, 49 N.C. App. 687, 272 S.E.2d 368 
(1980). 

§ 1-308. To what counties issued. 

When the execution is against the property of the judgment debtor, it may be 
issued to the sheriff of any county where the judgment is docketed. No 
execution may issue from the superior court upon any judgment until such 
judgment shall be docketed in the county to which the execution is to be issued. 
When it requires the delivery of real or personal property, it must be issued to 
the sheriff of the county where the property, or some part thereof, is situated. 
Execution may be issued at the same time to different counties. (C.C.P., s. 259; 
1871-2, c. 74; 1881, c. 75; Code, s. 443; 1905, c. 412; Rev., s. 622; C.S., s. 670; 
1953, c. 884.) 

CASE NOTES 

Where a writ was issued against three 
defendants, and two of them were in one 
county while the other was in another county, 

in which the judgment was rendered, in the 
absence of special instructions, the clerk might 
issue an execution to either county. Bank of 
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Cape Fear v. Stafford, 47 N.C. 98 (1854). 
Applied in North Carolina Nat'l Bank v. 

Sharpe, 49 N.C. App. 687, 272 S.E.2d 368 
(1980). 

§ 1-309. Sale of land under execution. 

Real property adjudged to be sold must be sold in the county where it lies, by 
the sheriff of the county or by a referee appointed by the court for that purpose; 
and thereupon the sheriff or referee must execute a conveyance to the 
purchaser, which conveyance shall be effectual to pass the rights and interests 
of the parties adjudged to be sold. (C.C.P., s. 259; Code, s. 443; Rev., s. 622; C.S., 
s, 672.) 

CASE NOTES 

Section Not Applicable to Foreclosure goods, and gone out of office, a general 
Sales. — The provisions of this section relative 
to judicial sales are intended to apply to pro- 
ceedings in the nature of execution sales of 
property in the hands of others charged with 
the payment of the judgment, and have no 
application to foreclosure proceedings, which 
are left to be governed by the old equity prac- 
tice. Kidder v. McIlhenny, 81 N.C. 123 (1879). 

Sale by Successor in Office. — Where a 
fieri facias was levied by one sheriff before his 
death, his successor had no authority to sell the 
property under a venditioni exponas, since an 
execution is an entire thing and must be com- 
pleted by the hand which commenced it. 
Sanderson v. Rogers, 14 N.C. 38 (1831). 
Where a sheriff has levied on lands and 

venditioni may issue to the new sheriff, where 
the goods have been delivered over to him. 
Tarkinton v. Alexander, 19 N.C. 87 (1836), ex- 
plaining and reconciling the cases of Holliday v. 
Eastwood, 12 N.C. 157 (1827), and Sanderson v. 
Rogers, 14 N.C. 38 (1831), with those of Barden 
v. M’Kinne, 11 N.C. 279 (1826), and Seawell v. 
Bank of Cape Fear, 14 N.C. 279 (1831), and 
approving them all. 
A writ directed to the sheriff for the sale 

of land levied on by a sheriff who had gone out 
of office will not authorize a sale of land by the 
late sheriff. Tarkinton v. Alexander, 19 N.C. 87 
(1936). 

Cited in Weir v. Weir, 196 N.C. 268, 145 S.E. 
281 (1928). 

§ 1-310. When dated and returnable. 

Executions shall be dated as of the day on which they were issued, and shall 
be returnable to the court from which they were issued not more than 90 days 
from said date, and no executions against property shall issue until 10 days 
after entry of judgment. (1870-1, c. 42, s. 7; 1873-4, c. 7; Code, s. 449; 1903, c. 
044; Rev., s. 624; C.S., s. 672; 1927, c. 110; 1931, c. 172; 1953, c. 697; 1971, c. 
Sete ete 101i). 6. 10/0,i6,2, oli ac 14,8. 1.) 

CASE NOTES 

By this statute the legislature has fixed 
the life of an execution. And while failure to 
follow the statute makes an execution irregu- 
lar, the life of it as fixed by the statute is not 
affected. Gardner v. McDonald, 223 N.C. 555, 
27 S.E.2d 522 (1943). 
The term “return” implies that the process 

is taken back, with such endorsements as the 
law requires, to the place from when it origi- 
nated. Brogden Prod. Co. v. Stanley, 267 N.C. 
608, 148 S.E.2d 689 (1966). 
Computation of Time for Return. — In 

computing the number of days within which 
the writ of execution must be returned, the day 
of the issuance of execution must be included 

and the day of its return must be excluded. This 
is by analogy to the rule applied to the return of 
a process. Taylor v. Harris, 82 N.C. 25 (1880). 
As to directory effect of former require- 

ment of attestation of the execution, see 
Bryan v. Hubbs, 69 N.C. 423 (1873); Williams v. 
Weaver, 94 N.C. 134 (1886). 
Applied in Board of Educ. v. Gallop, 227 

N.C. 599, 44 S.E.2d 44 (1947); North Carolina 
Joint Stock Land Bank v. Bland, 231 N.C. 26, 
56 S.E.2d 30 (1949). 

Cited in Boyd v. Teague, 111 N.C. 246, 16 
S.E. 338 (1892); HFC v. Ellis, 107 N.C. App. 
262, 419 S.EH.2d 592 (1992); In re Pinner, 146 
Bankr. 659 (Bankr. E.D.N.C. 1992). 
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§ 1-311. Against the person. 

If the action is one in which the defendant might have been arrested, an 
execution against the person of the judgment debtor may be issued to any 
county within the State, after the return of an execution against his property 
wholly or partly unsatisfied. But no execution shall issue against the person of 
a judgment debtor, unless an order of arrest has been served, as provided in the 
Article Arrest and Bail, or unless the complaint contains a statement of facts 
showing one or more of the causes of arrest required by law, whether such 
statement of facts is necessary to the cause of action or not. Provided, that 
where the facts are found by a jury, the verdict shall contain a finding of facts 
establishing the right to execution against the person; and where jury trial is 
waived and the court finds the facts, the court shall find facts establishing the 
right to execution against the person. Such findings of fact shall include a 
finding that the defendant either (i) is about to flee the jurisdiction to avoid 
paying his creditors, (ii) has concealed or diverted assets in fraud of his 
creditors, or (111) will do so unless immediately detained. If defendant appears 
at the hearing on the debt and the judge has reason to believe that the 
defendant is indigent, he shall inform the defendant that if he is an indigent 
person he is entitled to services of counsel under G.S. 7A-451, that he may 
petition for preliminary release on the basis of his indigency, that if he does so 
he will have an opportunity within 72 hours to suggest to a judge his indigency 
for purposes of appointment of counsel and provisional release, and that the 
judge will thereupon immediately appoint counsel for him if it is adjudged that 
he is unable to pay a lawyer. If defendant appears at the hearing on the debt 
and the judge provisionally concludes he is indigent, counsel should be 
appointed immediately pursuant to rules adopted by the Office of Indigent 
Defense Services. (C.C.P., s. 260; Code, s. 447; 1891, c. 541, s. 2; Rev., s. 625; 
C.S., s. 673; 1947, c. 781; 1977, c. 649, s. 1; 2000-144, s. 14.) 

Cross References. — For the Indigent De- 
fense Services Act, see Chapter 7A, Subchapter 
IX, Article 39B. 

Effect of Amendments. — Session Laws 
2000-144, s. 14, effective July 1, 2001, added 
“pursuant to rules adopted by the Office of 
Indigent Defense Services” in the last sentence. 

Editor’s Note. — The reference in this sec- 

tion to “the Article Arrest and Bail” was appar- 
ently meant to refer to Article 34 of this Chap- 
ter, entitled “Arrest and Bail.” See § 1-409 et 

seq. 
Legal Periodicals. — For survey of 1977 

law on civil procedure, see 56 N.C.L. Rev. 874 

(1978). 

CASE NOTES 

Editor’s Note. — Most of the cases cited 
below were decided prior to the 1977 amend- 
ment to this section, which added the last three 
sentences. 

Constitutionality. — It is not irrational for 
the General Assembly to view execution 
against the body (which may issue only upon a 
judgment, an express finding of fraud and a 
writ of fieri facias returned nulla bona) as a 
step both necessary and reasonably calculated 
to compel disclosure of possibly hidden assets. 
Grimes v. Miller, 429 F. Supp. 1850 (M.D.N.C. 
1977), aff'd, 484 U.S. 978, 98 S. Ct. 600, 54 L. 
Ed. 2d 473 (1977). 
An equal protection attack against this sec- 

tion, as it read prior to the 1977 amendment 
thereto, was without merit because the thrust 

of this section is simply against all debtors who 
have defrauded or committed other torts under 
§ 1-410, some of whom may later prove to be 
indigent and some of whom are well off and are 
concealing substantial assets. Grimes v. Miller, 
429 F. Supp. 1350 (M.D.N.C. 1977), aff'd, 434 
U.S. 978, 98S. Ct. 600, 54 L. Ed. 2d 473 (1977). 

In order for defendant to invoke his 
privilege against self-incrimination, there 
must be a threat of execution against the per- 
son. MacClements v. LaFone, 104 N.C. App. 
179, 408 S.E.2d 878 (1991), cert. denied, 330 
N.C. 618, 412 S.E.2d 87 (1992). 
When Execution Against Person of 

Judgment Debtor May Issue. — Where the 
complaint alleges a cause of arrest, whether the 
same is necessary to the cause of action or not, 
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an execution against the person of the debtor 

may issue upon a finding of the cause, after an 

unsatisfied execution under a judgment against 
his property has been returned. Ledford v. 

Emerson, 143 N.C. 527, 55 S.E. 969 (1906); 
Turlington v. Aman, 163 N.C. 555, 79 S.E. 1102 

(1913). 
If a judgment is rendered against a defen- 

dant for a cause of action specified in sf 1- 

410(1), this section authorizes an execution 

against the person of the judgment debtor after 
the return of an execution against his property 
is wholly or partly unsatisfied. Allred v. Graves, 
261 N.C. 31, 134 S.E.2d 186 (1964); Leonard v. 
Williams, 100 N.C. App. 512, 397 S.E.2d 321 
(1990). 

In 1977, the legislature amended this sec- 
tion, limiting execution against the person to 
cases where either the jury’s verdict or the trial 
court’s findings of fact include a finding that 
defendant is about to either (1) flee the juris- 
diction to avoid paying creditors, or (2) has 
concealed or diverted assets in fraud of his 
creditors, or (3) will do so unless immediately 
detained. Leonard v. Williams, 100 N.C. App. 
512, 397 S.E.2d 321 (1990). 
Limitations of Execution Against a Per- 

son. — Due to an amendment of this section in 
1977, execution against a person under this 
statute is limited to cases where either the 
jury’s verdict or the trial court’s findings of fact 
include a finding that the defendant is about to 
either (1) flee the jurisdiction to avoid paying 
his creditors, or (2) has concealed or diverted 
assets in fraud of his creditors, or (3) will do so 
unless immediately detained. And where there 
was no such finding, defendant had no basis to 
exercise his privilege against self-incrimination 
because of the threat of a punitive damages 
award. MacClements v. LaFone, 104 N.C. App. 
179, 408 S.E.2d 878 (1991), cert. denied, 330 
N.C. 618, 412 S.E.2d 87 (1992). 
Two Alternative Conditions Prerequi- 

site. — There are two alternative essential 
conditions upon which depends the issuance of 
an execution against the person of the defen- 
dant. They are: (a) A lawful arrest before judg- 
ment; or (b) A complaint averring such facts as 
would have justified an order for an arrest. 
H.M. Houston & Co. v. Walsh, 79 N.C. 35 
(1878). 
Three Classes of Cases Contemplated — 

In General. — This section, taken in connec- 
tion with § 1-411, contemplates three classes of 
cases: (1) Where the cause of arrest is not set 
forth in the complaint; (2) Where the cause is 
set forth in the complaint, but only collateral 
and extrinsic to the plaintiff’s cause of action; 
(3) Where the cause set forth in the complaint is 
essential to the plaintiff’s claim. State ex rel. 
Peebles vy. Foote, 83 N.C. 102 (1880). 

This section contemplates three classes 
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where execution may be had on the body: (1) 
Where the cause of arrest does not appear in 
the complaint, but appears by affidavit; (2) 
Where the cause of arrest is set forth in the 
complaint, but is based on facts which are 
collateral and extrinsic to plaintiff’s cause of 
action; and (3) Where the facts showing the 
cause of arrest as set forth in the complaint are 
the same or essential to those on which plaintiff 
bases his cause of action. Nunn v. Smith, 270 
N.C. 374, 154 S.E.2d 497 (1967). 
Same — First Class. — In cases within the 

first class, the defendant can only be arrested 
by an order founded upon a sufficient affidavit 
setting forth the sources of information, when it 
is based upon information and belief. And in 
such cases no execution can be issued against 
the person without such order previously had 
and served. State ex rel. Peebles v. Foote, 83 
N.C. 102 (1880). 
Same — Second Class. — In cases of the 

second class, the statement of the cause of 
arrest in the complaint will answer in place of 
an affidavit, but the statement must be as 
explicit as if set forth in an affidavit and prop- 
erly verified. In such cases there must be an 
order of arrest before execution against the 
person of the debtor. State ex rel. Peebles v. 
Foote, 83 N.C. 102 (1880). 
Same — Third Class. — In the last class of 

cases, where the facts stated in the complaint 
as causes of arrest are essential to or constitute 
plaintiff’s cause of action, no affidavit for the 
order of arrest is needed, and no such order is 
required before execution may be _ issued 
against the person of the defendant, provided 
the complaint has been duly verified. But a 
verification on information and belief will not 
answer, unless it gives the sources of informa- 
tion, etc. State ex rel. Peebles v. Foote, 83 N.C. 
102 (1880). 
As to an execution against the person 

upon a docketed judgment of a justice of 
the peace, see McAden v. Banister, 63 N.C. 478 
(1869). 
Necessity for Sufficient Allegations. — 

An essential prerequisite to plaintiff’s right to 
body execution is that, where there has not 
already been a lawful arrest under § 1-410, the 
complaint or affidavit must allege such facts as 
would have justified an order for such arrest. 
Nunn v. Smith, 270 N.C. 374, 154 S.E.2d 497 
(1967). 
But an execution against the person 

cannot issue simply because of allegations 
in the complaint. The facts alleged entitling the 
plaintiff to such an execution must be passed 
upon and must enter into the judgment. Nunn 
v. Smith, 270 N.C. 374, 154 S.E.2d 497 (1967). 
See also, Stewart v. Bryan, 121 N.C. 46, 28 S.E. 
18 (1897), 

444 



§1-311 

Cause Must Be Pleaded and Proved and 
Issue Determined. — In order to issue an 
execution against the person of the defendant 
in cases where it is permissible, the cause of 
arrest must be pleaded and proved, the issue 
affirmatively determined by the jury and judg- 
ment rendered. Turlington v. Aman, 163 N.C. 
555, 79 S.E. 1102 (1913). 
Where there is no order of arrest before 

judgment nor any complaint filed averring 
such facts as would have justified such order, a 
defendant cannot be arrested after judgment 
under an execution against the person under 
this section. H.M. Houston & Co. v. Walsh, 79 
N.C. 35 (1878). 
Allegation of Malice in Malpractice Ac- 

tion. — In an action to recover for malpractice 
of defendant, execution against the person of 
defendant may not issue in the absence of 
allegation and evidence of actual malice. 
Olinger v. Camp, 215 N.C. 340, 1 S.E.2d 870 

(1939). 
Where plaintiff suggests fraud in defen- 

dant’s affidavit of insolvency, he must suffi- 
ciently allege and prove fraud or the proceeding 
will be dismissed. Hayes v. Lancaster, 202 N.C. 
515, 163 S.E. 602 (1932). 

Facts Must Enter into Judgment. — An 
execution against the person can issue only 
when the facts alleged entitling the plaintiff 
thereto have been passed upon and entered into 
the judgment. Doyle v. Bush, 171 N.C. 10, 86 
S.E. 165 (1915). 

’ What Must Be Embraced in Findings of 
Fact. — As a matter of procedural due process, 
the statutorily prescribed “finding of facts es- 

tablishing the right to execution against the 

person” under this section embraces not only 

findings with respect to the wrong of the debtor 

upon his creditor, but in addition a finding of 

probable cause to believe that he has commit- 

ted or will commit further wrongs in order to 

cheat his creditors. Grimes v. Miller, 429 F. 

Supp. 1850 (M.D.N.C. 1977), aff'd, 434 U.S. 

978, 98 S. Ct. 600, 54 L. Ed. 2d 473 (1977). 

Before a capias of execution against the body 

of a person may issue there must be findings of 

fact sufficient to support a conclusion of proba- 

ble cause to believe that the debtor is about to 

flee the jurisdiction or has concealed or diverted 

assets or that unless he is immediately de- 

tained he will probably do so. Grimes Vv. Miller, 

429 F. Supp. 1350 (M.D.N.C. 1977), aff'd, 434 
U.S. 978, 98 S. Ct. 600, 54 L. Ed. 2d 473 (1

977). 

Execution for Conversion. — Under this 

section and § 1-410, providing that a defendant 

may be arrested when the action is for wrong- 

fully taking, detaining or converting personal 

property, where the defendant, cotenant of a 

race horse, converted it by selling the horse 

while in his possession, such defendant was 

subject to execution against the person. Doyle v. 
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Bush, 171 N.C. 10, 86 S.E. 165 (1915). 
Under this section an affirmative answer to 

an issue establishing that defendant had re- 
tained and converted to his own use, in viola- 
tion of the terms of the contract of assignment 
with plaintiff, property belonging to plaintiff, 
was sufficient to support a judgment that exe- 
cution against the person of defendant issue 
upon application of plaintiff upon return of 
execution against the property unsatisfied, in- 

tent of defendant in doing the acts constituting 
a breach of trust being immaterial and a spe- 
cific finding of fraud being unnecessary. East 
Coast Fertilizer Co. v. Hardee, 211 N.C. 653, 
1910S 36312541987); 
Execution for Injury Committed to 

Plaintiff’s Person. — Where judgment was 
rendered by a court of competent jurisdiction 
against the defendant in a certain sum for an 
injury committed to the person of the plaintiff, 
who appealed without giving bond to stay exe- 
cution, it was held that upon the return of 
execution against defendant’s property unsat- 
isfied an execution upon the person could issue, 
that filing an inventory of his property, etc., 
would not exempt the defendant from arrest, 

and that the execution could only be stayed by 
giving a bond securing the judgment. Howie v. 
Spittle, 156 N.C. 180, 72 S.E. 207 (1911). 

Wilfully Inflicted Injury. — Where the 
pleadings, evidence and verdict were that an 
injury was wilfully inflicted, and order for exe- 
cution against the person of the defendant upon 
the return of execution against his property 

unsatisfied was proper under this section and 

§ 1-410. Foster v. Hyman, 197 N.C. 189, 148 

S.E. 36 (1929). 
Allegations and evidence tending to show 

that defendant, while drunk, drove his automo- 

bile on the wrong side of a city street where 

traffic was heavy at a rate of 45 or 50 miles an 

hour, under circumstances which should have 

convinced him, as a man of ordinary prudence, 

that he incurred the risk of imminent peril to 

human life, and that the plaintiff was injured 

thereby, were sufficient to sustain the jury’s 

verdict that the injury was inflicted wilfully 

and wantonly, and an order for execution 

against the person of defendant upon return of 

execution against his property unsatisfied was 

proper under such sections. Foster v. Hyman, 

197 N.C. 189, 148 S.E. 36 (1929). 

Discharge of Person Under Execution. 

— The person arrested may be discharged, 

after judgment and without payment, only by 

surrendering all of his property in excess of 

$50.00. Raisin Fertilizer Co. v. Grubbs, 114 

N.C. 470, 19 S.E. 597 (1894). 

When a person is taken by authority of an 

execution against his person by virtue of the 

provisions of this section, he can be discharged 

from imprisonment only by payment or by 
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giving notice and surrendering all his property 

in excess of $50.00 as provided in § 23-23 and 

§§ 23-30 through 23-38. The effect of an execu- 

tion against the person is therefore to deprive 

the defendant in the execution entirely of his 

homestead exemption and of any personal 

property exemption over and above $50.00. 

Allred v. Graves, 261 N.C. 31, 134 S.E.2d 186 

(1964). oad 
Applicability of § 23-29. — The provisions 

of § 23-29(2) are broad and strong, and plainly 
extend to and embrace every person who may 
be arrested by virtue of an order of arrest 
issued pursuant to the provisions of § 1-410, 

and also extend to and embrace every person 
who has been seized by virtue of an execution 
against his person by authority of this section. 
Allred v. Graves, 261 N.C. 31, 1384 S.E.2d 186 

(1964). 
Duty of Clerk. — It is the duty of the clerk 

of the court, upon the application of the plain- 
tiff, to issue the execution against the person of 
the defendant in proper cases. Kinney v. 
Laughenour, 97 N.C. 325, 2 S.E. 48 (1887). 
Motion Before Clerk and Appeal to Su- 

perior Court. — Where a personal execution 
against a debtor is allowed by the statute, it 
must be by motion before the clerk after an 
unsatisfied return of the execution against his 
property, and from any adverse ruling his deci- 
sion is subject to review on appeal to the 
superior court; and if a judgment in the supe- 
rior court may permit an execution against the 
person of the debtor, should the execution 
against his property thereafter be returned 
unsatisfied, the court is not required to order in 
the judgment that execution issue against the 
person of the debtor in anticipation of such a 
return on the execution. Turlington v. Aman, 
163 N.C. 555, 79 S.E. 1102 (1918). 
Defendant’s Privilege Against Self-In- 

crimination Inapplicable Where Plaintiff 
Relinquishes Remedy Under This Section. 
— In an action for malicious assault, if plaintiff 
seeks merely compensatory damages, and re- 
linquishes all claim to punish defendants by 

§ 1-312. Rights against pro 
execution. 

Parties at whose suit the 
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punitive damages and to arrest them by virtue 
of the provisions of § 1-410(1) and to issue an 
execution against their persons by virtue of the 
provisions of this section, defendants’ claim of 
privilege against self-incrimination does not 
apply. Allred v. Graves, 261 N.C. 31, 184S.E.2d 
186 (1964). ; 

In a wrongful death action, the defendant 
faced no peril being subject to execution against 
the person for not satisfying a judgment for 
punitive damages, as there was no allegation in 
the complaint that would support the required 
statutory findings under this section for execu- 
tion against the person. Therefore, there was 
no basis for the defendant declining to answer 
interrogatories on the grounds of self-incrimi- 
nation. Shaw v. Williamson, 75 N.C. App. 604, 
331 S.E.2d 203, cert. denied, 314 N.C. 669, 335 
S.E.2d 496 (1985). 

Liability in Damages for Malicious Pros- 
ecution. — Where a trial court of competent 
jurisdiction regularly determined that the 
plaintiff in the action had the right to arrest the 
defendant on personal execution, and accord- 
ingly the defendant was taken into custody 
under this section, the plaintiff in said action 
would not be liable in damages in defendant’s 
subsequent action for malicious prosecution, 
even if the verdict and finding of the jury or 
finding for plaintiff in the former suit was 
thereafter set aside or reversed on appeal or 
other ruling in the orderly progress of the 
cause. Overton v. Combs, 182 N.C. 4, 108 S.E. 
357 (1921). 
Award of Punitive Damages in Cause 

Under § 1-410 Not Sufficient. — Under the 
present language of this section, an award of 
punitive damages in a cause of action specified 
under § 1-410, alone, does not give rise to an 
execution against the person. Leonard v. Will- 
iams, 100 N.C. App. 512, 397 S.E.2d 321 (1990). 
Applied in Windham Distrib. Co. v. Davis, 

72 N.C. App. 179, 323 S.E.2d 506 (1984). 
Cited in Rouse v. Wheeler, 17 N.C. App. 422, 

194 8.E.2d 555 (1973). 

perty of defendant dying in 

body of a person is taken in execution for a judgment recovered, their executors or administrators, may after the death of the person so taken and dying in execution, have the same rights against the property of the person deceased, as they might have had if that person had never been in execution. (21 James 
8: 626;:C:8.) 674°) 

§ 1-313. Form of execution. 

, 8. 24; R.C., c. 45, s. 28; Code, s. 469; Rev., 

The execution must be directed to the sheriff, or to the coroner when the sheriff is a party to or i nterested in the action. In those counties where the 
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office of coroner is abolished, or is vacant. and in which ? ; ; process is required to be executed on the sheriff, the authority to execute such process shall i vested 
in the clerk of court; however, the clerk of court is hereby empowered to 
designate and direct by appropriate order some person to act in his stead to execute the same. The execution must also be subscribed by the clerk of the court, and must refer to the judgment, stating the county where the judgment 
roll or transcript is filed, the names of the parties, the amount of the judgment, 
if it is for money, the amount actually due thereon, and the time of docketing 
in the county to which the execution is issued, and shall require the officer 
substantially as follows: 

(1) Against Property — No Lien on Personal Property until Levy. — If it 
is against the property of the judgment debtor, it shall require the 
officer to satisfy the judgment out of his personal property; and if 
sufficient personal property cannot be found, out of the real property 
belonging to him on the day when the judgment was docketed in the 
county, or at any time thereafter; but no execution against the 
property of a judgment debtor is a lien on his personal property, as 
against any bona fide purchaser from him for value, or as against any 
other execution, except from the levy thereof. 

_ (2) Against Property in Hands of Personal Representative. — If it is 
against real or personal property in the hands of personal represen- 
tatives, heirs, devisees, legatees, tenants of real property or trustees 

- it shall require the officer to satisfy the judgment out of such property. 
(3) Against the Person. — If it is against the person of the judgment 

debtor, it shall require the officer to arrest him, and commit him to the 
jail of the county until he pays the judgment or is released or 
discharged according to law. The execution shall include a statement 
that if the defendant is an indigent person he is entitled to services of 

counsel, that he may petition for preliminary release on the basis of 

his indigency, that if he does so he will have an opportunity within 72 

hours to suggest to a judge his indigency for purposes of appointment 

of counsel and provisional release, and that the judge will thereupon 

immediately appoint counsel for him if it is adjudged that he is unable 

a lawyer. ay , 
(4) For Delivery of Specific Property. — If it is for the gical of the 

possession of real or personal property, 10 shall require the o hae ia 

deliver the possession of the same, particularly describing it, to the 

+ the same time require the officer to 

i mena ad on a or profits recovered by the same 

ey LA onde ipetine e er ert ae the party against whom it 
judgment, out of the personal property oe ae tags 

was rendered, and the Mea a the Deak Aor Sagas ‘ aan 7 
red, to be specified therein, 11a ; 

i suficient personal property cannot be fund i a 
j im on ; 

otketel Re ePeay ie thereafter, and in that respect is deemed an 

execution against property. in an action for recovery 

co ah Purchase Money of Lane. nineteen does not deny, or if the 
| of a debt contracted for the purc o aaiha laut ope ane 

jury finds, that the debt was so contracted, 1 Bi se bt 2 1 uafaolshee 
‘ed in the judgment that the debt sued on was 

to have embodied im h oney of the land, describing it briefly; 

contracted for the Puree Te k to set forth in the execution that the 

and it is also the duty of serie? hase of the land, the description 
: tracted for the purchase = 

eid neh rig t out briefly as 1n the complaint. (C.C.P., s. 261; 
of which mutt Tg79, c. 217; Code, ss. 234-236, 448; Rev., s. 627; CS., 

s. 675; 1971, c. 653, Ss. 9; 1977, c. 649, s. 2.) 
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Cross References. — As to subscription and 
sealing of the execution by the clerk, see § 1- 
303. 
Legal Periodicals. — For survey of 1977 

law on civil procedure, see 56 N.C.L. Rev. 874 
(1978). 
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For article analyzing North Carolina’s ex- 
emptions law, see 18 Wake Forest L. Rev. 1025 
(1982). 

CASE NOTES 

Liens on Real Estate and Personalty 
Distinguished. — A judgment creditor ac- 
quires a lien on the judgment debtor’s real 
estate by docketing; but he acquires no lien on 
the personalty until there has been a valid levy. 
Community Credit Co. v. Norwood, 257 N.C. 87, 
125 S.E.2d 369 (1962). 
There is no lien on personal property in 

North Carolina until levy. Wilmington Nursery 
Co. v. Burkert, 36 Bankr. 813 (Bankr. E.D.N.C. 
1984). 
To make a valid levy, the officer must be 

armed with judicial process and he must act 
in conformity with the direction given him in 
the execution or other judicial order. Commu- 
nity Credit Co. v. Norwood, 257 N.C. 87, 125 
S.E.2d 369 (1962). 
Forcible Entry to Execute Process on 

Personalty. — An officer cannot break open an 
outer door or window of a dwelling against the 
consent of the owner for the purpose of making 
a levy on the goods of the owner. Red House 
Furn. Co. v. Smith, 310 N.C. 617, 313 S.E.2d 
569 (1984). 

While it is true that § 1-480 permits forcible 
entry where property subject to claim and de- 
livery is concealed, no similar exception has 
been promulgated with respect to the execution 
of writs of possession pursuant to subdivision 
(4) of this section. Red House Furn. Co. v. 
Smith, 310 N.C. 617, 313 S.E.2d 569 (1984). 
Date of Lien Against Personalty. — Un- 

der this section the lien of execution against the 
personal property of the defendant, as against 
bona fide purchasers, does not date from the 
date of such execution, but from the time of levy 
thereunder. Weinsenfield v. McLean, 96 N.C. 
248, 2 S.E. 56 (1887). 
Duty to Report Levy on Automobile. — 

When a levy has been made on an automobile 
pursuant to an execution, it is now the duty of 
the officer to report the levy to the Department 
(now Division) of Motor Vehicles in a form 
prescribed by it. The levy so reported is subor- 
dinate to all liens theretofore noted on the 
certificate. Community Credit Co. v. Norwood, 
257 N.C. 87, 125 S.E.2d 369 (1962). 
Waiver of Right to Have Personalty 

Taken First. — The judgment debtor waives 
or forfeits his right to have his personal prop- 
erty taken in preference to his land for the 
satisfaction of a judgment by requesting the 
sheriff to levy upon the land in the first in- 

stance, or by failing to disclose his personal 
property when the sheriff is about to make a 
levy. North Carolina Joint Stock Land Bank v. 
Bland, 231 N.C. 26, 56 S.E.2d 30 (1949). 

Refusal to Produce Personalty Warrants 
Sale of Realty. — The provision requiring that 
the officer satisfy the judgment first out of the 
personalty is solely for the debtor’s benefit, and 
if the debtor refuses to produce his personalty, 
his lands may be sold. McCoy v. Beard, 9 N.C. 
377 (1823). 
Presumption as to Levy on Realty. — 

Where it was not made to appear that the 
judgment debtor possessed personalty, attack 
on a sale on the ground that the sheriff failed to 
satisfy the judgment out of the personalty was 
untenable, since it would be presumed that the 
sheriff levied on realty because he could not 
find any personalty. North Carolina Joint Stock 
Land Bank v. Bland, 231 N.C. 26, 56 S.E.2d 30 
(1949). 

Sale of Realty Without Levy. — A sale of 
real estate under an execution issued on a 
judgment, which is a lien thereon, is valid 
without a levy. All that is essential to a valid 
sale of real estate under execution is that the 
requirements of the law be observed and that it 
be made fully known at the sale what property 
is being sold. Farrior v. Houston, 100 N.C. 369, 
6 S.E. 72 (1888). 
Who May Object If Sheriff Sells Land 

First. — The provisions that the personal prop- 
erty of a judgment debtor is to be exhausted 
before recourse is had to his realty for the 
satisfaction of a judgment is intended solely for 
the benefit of the judgment debtor, and nobody 
else can object if the sheriff levies on and sells 
land without first exhausting the judgment 
debtor’s personalty. North Carolina Joint Stock 
Land Bank v. Bland, 231 N.C. 26, 56 S.E.2d 30 
(1949). 
Form of Execution Against the Person. 

— An execution against the person is irregular 
if it does not run in the name of the State and 
convey its authority to the officers to arrest the 
defendant. H.M. Houston & Co. v. Walsh, 79 
N.C. 35 (1878). 

Execution against the person issued under 
this section should command the sheriff to 
arrest the defendant and commit him to the jail 
of the county from which it issued, until he 
should pay the judgment or be discharged ac- 
cording to law. Kinney v. Laughenour, 97 N.C. 
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325, 2 S.E. 43 (1887), decided prior to the 1977 
amendment to subdivision (3). 

Recital in Judgment as to Purpose of 
Debt Conclusive. — If the judgment of the 
court recites the fact that debt was contracted 
for the purchase of land, such recital is conclu- 
sive as between the parties to the record. 
Durham v. Wilson, 104 N.C. 595, 10 S.E. 683 
(1889). 
Reason for Recital as to Purpose of 

Debt. — The homestead interest of a defendant 
is subject to execution issued upon a judgment 
recovered for the purchase money of the land 
sold. Hence, the requirement that it shall be set 
forth in the judgment and execution that the 
debt sued on was contracted for the purchase 
money of land, so that the sheriff may sell the 
land without regard to the homestead. Toms v. 
Fite, 93 N.C. 274 (1885). 

Validity of Execution Sale Absent 
Record Evidence of Purpose of Debt. — 
Land purchased but not yet paid for is not 
exempt from execution as a homestead under a 
judgment for the purchase money of such land. 

ART. 28. EXECUTION §1-315 

And the execution sale under which it is sold is 
valid even though there was no evidence of 
record that the judgment was for the purchase 
money of the land. Durham v. Bostick, 72 N.C. 
353 (1875). 
Action by Bankrupts Not Necessary. — 

An action by debtors to quiet whatever liability 
might arise from creditors’ judgments under 
§ 1-234 which might survive their discharge in 
bankruptcy and eventually impair any 
exemptable interests in real property they 
might acquire in the future is not necessary, as 
the comprehensive relief afforded by a Chapter 
7 discharge protects the debtors’ interests in 
property they acquire after bankruptcy and 
assures them a “fresh start” in their financial 
affairs. Clowney v. North Carolina Nat’l Bank, 
19 Bankr. 349 (Bankr. M.D.N.C. 1982). 
Quoted in Halverson v. Halverson, 151 

Bankr, 358 (M.D.N.C. 1993). 
Stated in Ferguson v. Morgan, 282 N.C. 83, 

191 S.E.2d 817 (1972). 
Cited in Southern Dairies, Inc. v. Banks, 92 

F.2d 282 (4th Cir. 1937). 

OPINIONS OF ATTORNEY GENERAL 

As to manner of execution, see opinion of 
Attorney General to Mr. C.E. Drum, Jr., 42 
N.C.A.G. 312 (1978). 

§ 1-314. Variance between judgment and execution. 

When property has been sold by an officer by virtue of an execution or other 

process commanding sale, no variance between the execution and the judg- 

ment whereon it was issued, in the sum due, in the manner in which it is due, 

or in the time when it is due, invalidates or affects the title of the purchaser of 

such property. (1848, c. 53; R.C., c. 44, s. 18; Code, s. 1347; Rev., s: 628;.C.S.,s. 

676.) 

CASE NOTES 

This section is to be liberally construed. 

Wilson v. Taylor, 98 N.C. 275, 3 S.E. 492 (1887). 

Execution for Lesser Amount Than 

Judgment. — The fact that an execution var- 

ied from the judgment in being for a lesser 

amount is expressly cured by this section. 

Maynard v. Moore, 76 N.C. 158 (1877). 

Execution for Larger Amount Than 

Judgment. — Where the docket showed a 

judgment in favor of Hinton against Roach for 

$28.00, while the execution recited other judg- 

ments also and called for a larger sum than 

$28.00, the irregularity was cured by this sec- 

tion. Hinton v. Roach, 95 N.C. 106 (1886). 

Variance Held Technical and Immate- 
rial. — Where a judgment was rendered 
against H for $182.20 and against other defen- 
dants, separately mentioned, for various 

amounts, and an execution was issued reciting 

only the judgment against H for $182.20, com- 

manding the sheriff to satisfy it out of H’s 

property, it was held that the execution suffi- 

ciently conformed to the judgment and the 

variance was technical and immaterial. 

Marshburn v. Lashlie, 122 N.C. 237, 29 S.E. 

371 (1898). 

§ 1-315. Property liable to sale under execution; bill of 

sale. 

(a) The following property of the judgment debtor, not exempted from sale 
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§1-315 CH. 1. CIVIL PROCEDURE §1-315 

under the Constitution and laws of this State, may be levied on and sold under 

execution: ; ; 
(1) Goods, chattels, and real property belonging to him. . 

(2) Leasehold estates of three years duration or more owned by him. _ 

(3) Equitable and legal rights of redemption in personal and real property 

pledged or mortgaged by him, or transferred to a trustee for security 

by him. 
(4) Real property or goods and chattels of which any person is seized or 

possessed in trust for him. My 

(5) Choses in action represented by instruments which are indispensable 

to the chose in action. é 

(6) Choses in action represented by indispensable instruments, which are 

secured by any interest in property, together with the security interest 

in property. 
(7) Interests as vendee under conditional sales contracts of personal 

property. 
(b) Upon the sale under execution of any property or interest for which no 

provision is otherwise made under this article for the furnishing of a deed or 
other instrument of title, the officer holding the sale shall execute and deliver 
to the purchaser a bill of sale. 

(c) No execution shall be levied on growing crops until they are matured. (5 
Geo. |L..co7, 8.47 1777,-e..115) S29 PRe 1S ho ee O ee eh eee 
1172, PR.; 1844, c. 35; R.C., c. 45, ss. 1-5, 11; Code, ss. 450, 453; Rev., ss. 629, 
Ga2mt919) c307C Sy s5b it; 1oGlec: S12) 

Legal Periodicals. — For article on install- 
ment land contracts in North Carolina, see 3 

Campbell L. Rev. 29 (1981). 

CASE NOTES 

History. — As to the historical development 
of the legislation by which the lands of debtors 
became subject to execution, thus changing the 
common-law rule, see Jones v. Edmonds, 7 N.C. 
43 (1819). 

As to the common law, see Payne v. Hubbard, 
4 N.C. 195 (1815); Rowland Hdwe. & Supply 
Co. v. Lewis, 173 N.C. 290, 92 S.E. 13 (1917). 
Only property of the judgment debtor 

may be levied on and sold under execution. 
A levy made on property of a person other than 
the judgment debtor constitutes a trespass. 
Mica Indus., Inc. v. Penland, 249 N.C. 602, 107 
S.E.2d 120 (1959). 
Property Held by Resident Agent. — By 

authorizing resident to hold property as their 
agent, nonresident defendants, as principals, 
did not surrender their ownership interests in 
the property, and were thus subject to attach- 
ment against their ownership interest in the 
property. Vinson Realty Co. v. Honig, 88 N.C. 
App. 113, 362 S.E.2d 602 (1987). 
Property held for necessary public uses 

and purposes, such as courthouses, jails, 
schoolhouses, etc., cannot be sold under execu- 
tion. Gooch v. Gregory, 65 N.C. 142 (1871); 
Vaughan v. Commissioners of Forsyth County, 

118 N.C. 636, 24 S.E. 425 (1896); Morganton 
Hdwe. Co. v. Morganton Graded Schools, 151 
N.C. 507, 66 S.E. 583 (1909). 
An equitable estate but not a mere right 

is subject to execution under this section. 
Nelson v. Hughes, 55 N.C. 33 (1854). But see, 
Deaton v. Gaines, 4 N.C. 424 (1816). 
A “right” to have one declared a trustee 

is not subject to execution. Nelson v. Hughes, 55 
N.C. 33 (1854). 

This section was not intended to change 
the nature of trusts, the relation between the 
trustee and the cestui que trust, or the rights of 
the latter against the former. Its sole purpose 
was to render the interest of the cestui que 
trust liable at law, as it was before in equity, for 
the debts of the cestui que trust in certain 
cases, by transferring by a sale on execution 
against the cestui que trust the legal estate of 
the trustee, as well as the trust estate of the 
debtor. Rowland Hdwe. & Supply Co. v. Lewis, 
173 N.C. 290, 92 S.E. 13 (1917). 
Nature of Trustee’s Interest as Affecting 

Salability Under Execution. — When land is 
conveyed to a trustee upon a declaration of 
trust, and there is no clause of defeasance in 

the deed, to sell for the payment of a debt or to 
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discharge any other duty, in which persons 
other than the judgment debtor have an inter- 
est, or when for any other reason the judgment 
debtor may not call for an immediate transfer 
of the legal title, then the interest, estate or 
right of the judgment debtor, although subject 
to the lien of the docketed judgment, cannot be 
sold under execution. The lien can be enforced 
only by judgment rendered in a civil action. 
Mayo v. Staton, 137 N.C. 670, 50 S.E. 331 
(1905). 
Where the trust is passive, the property 

is subject to sale under execution against the 
judgment debtor. Fishel & Taylor vy. Grifton 
United Methodist Church, 22 N.C. App. 647, 
207 S.E.2d 330 (1974). 
But Not Where Trust Is Active. — The 

provisions of subsection (a)(4) of this section 
and § 1-316 do not apply to an active trust. 
Cornelius v, Albertson, 244 N.C. 265, 93 S.E.2d 
147 (1956). 
Under this section an execution will not lie 

against the interest of a cestui que trust in real 
property held by trustee in active trust. Patrick 
v. Beatty, 202 N.C. 454, 163 S.E. 572 (1932). 

This section does not apply when the 
trustee holds under a mixed trust, as where 
the instrument is existent and the debt it 
secures remains unpaid, but only where the 
naked title is outstanding, with the right of the 
cestui que trust to demand it as a matter of 
right under the Statute of Uses. It is a passive 
instead of an active trust, in which the trustee 
has nothing to do, or no duty to perform except 
to hold: the legal title as already stated. It, 
therefore, excludes an equity of redemption, 
and a contract to convey land, where anything 
remains due upon the debt, because the trust is 
a mixed one in these cases, as a mortgagee in 
the one case and the vendor in the other holds 
in trust for the purpose of securing the money 
due, but when this is paid he holds nothing but 
the naked legal title. Rowland Hdwe. & Supply 
Co. v. Lewis, 173 N.C. 290, 92 S.E. 13 (1917). 
Residue of Property Conveyed in Trust 

for Payment of Debts. — Where real estate is 
conveyed in trust for the payment of certain 
debts of the grantor, the interest of the grantor, 
after the payment of such debts, is subject to 
sale under execution against him. Harrison v. 
Battle, 16 N.C. 537 (1830); Pool v. Glover, 24 
N.C. 129 (1841). 
Supplemental Pleading to Bring in 

Trustee. — The common-law rule that only 

property of which the judgment debtor has 

legal title is subject to sale under execution has 

been enlarged by statute to include property 

held for the benefit of the judgment debtor in a 

passive trust, but even so, the trustee must be 

brought in by supplemental proceeding under 

§ 1-360 et seq. Cornelius v. Albertson, 244 N.C. 

265, 93 S.E.2d 147 (1956). ; 
Liability of Equity of Redemption to 

ART. 28. EXECUTION §1-315 

Sale Under Execution. — An equity of re- 
demption, whether created by a mortgage deed 
made to the creditor or to the third person, with 
or without power of sale, may be sold under 
execution. Whitesides v. Williams, 22 N.C. 153 

(1838); Mayo v. Staton, 137 N.C. 670, 50 S.E. 
331 (1905). 

A sale of the equity of redemption under 
an execution at law, at the instance of the 
mortgagee, is not sanctioned by this section. 
The words of the section are general, but this 
exception arises necessarily out of the subject 
and the spirit of the section. Camp v. Coxe, 18 
N.C. 52 (1834); McPeters v. English, 141 N.C. 
491, 54 S.E. 417 (1906). 

The interest of a vendee who holds a 
bond for the title to land cannot be subjected 
to sale under execution upon a judgment ren- 
dered for the purchase money. McPeters v. 
English, 141 N.C. 491, 54 S.E. 417 (1906). 

Vested Remainders. — The vested remain- 
der of a devisee in lands is subject to sale under 
execution during the term of the life tenant. 
Ellwood v. Plummer, 78 N.C. 392 (1878); Bristol 
v. Hallyburton, 93 N.C. 384 (1885). 

Contingent Remainders. — Contingent re- 
mainders are not subject to execution while 
they remain contingent. Watson v. Dodd, 68 
N.C. 528 (1878), aff’d on rehearing, 72 N.C. 240 
(1875). See also, Watson v. Watson, 56 N.C. 400 

(1857); Bristol v. Hallyburton, 938 N.C. 384 
(1885). 

Life Estate Held in Trust. — Where a life 
estate was devised to the testator’s son and 
changed by codicil to appoint a trustee to hold 
the title and to give him the full rights of 
enjoyment of a life tenant in the event a credi- 
tor should bring action against him for a debt, it 
was held that the condition upon which the title 
was to be held in trust was void and his title as 
tenant for life would continue for the duration 
of his life, and under this section could be sold 

under execution on a judgment against him. 
Mizell v. Bazemore, 194 N.C. 324, 139 S.E. 453 

(1927). 
Reversions. — A reversion in fee is liable to 

be taken and sold under execution. Murrell v. 
Roberts, 33 N.C. 424 (1850). 
Standing matured crops are subject to 

execution. Shannon v. Jones, 34 N.C. 206 

(1851). 
Prior to 1884 and at common law, growing 

crops were the subject of levy and sale under 
execution as personal property, but now under 
this section, they are not subject to levy till 
matured. Kesler v. Cornelison, 98 N.C. 383, 3 
S.E. 839 (1887). 
Applied in Grabenhofer v. Garrett, 260 N.C. 

118, 131 S.E.2d 675 (1963). 

Stated in Walker Mfg. Co. v. Dickerson, Inc., 

510 F. Supp. 329 (W.D.N.C. 1980). 
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§ 1-316. Sale of trust estates; purchaser’s title. 

Upon the sale under execution of trust estates whereof the judgment debtor 
is beneficiary the sheriff shall execute a deed to the purchaser, and the 
purchaser thereof shall hold and enjoy the same freed and discharged from all 
encumbrances of the trustee. (1812, c. 830, P.R.; R.C., c. 45, s. 4; Code, s. 452; 
Rev., s. 630; C.S., s. 678.) 

CASE NOTES 

Application to Certain Trusts Only. — 
This section, as has been repeatedly decided, 
comprehends only those cases in which the 
whole beneficial estate is in the debtor and 
nothing remains in the trustee but a naked 

legal estate. Deaver v. Parker, 37 N.C. 40 
(1841). See also, Mayo v. Staton, 137 N.C. 670, 
50 S.E. 331 (1905); Chinnis v. Cobb, 210 N.C. 
104, 185 S.E. 6388 (1936); Cornelius - v. 
Albertson, 244 N.C. 265, 93 S.E.2d 147 (1956). 

§ 1-317. Sheriff’s deed on sale of equity of redemption. 

The sheriff selling equitable and legal rights of redemption shall set forth in 
the deed to the purchaser thereof that the said estates were under mortgage at 
the time of judgment, or levy in the case of personal property and sale. (1812, 
ec. 830,’s. 2, P.R.; 1822, c.'1172,'P.R:; R.Ci, c} 45;'s55; Code,:8451; Rev, s: 631; 
C.S., s. 679.) 

CASE NOTES 

The provisions of this section are not 
mandatory. Mayo v. Staton, 137 N.C. 670, 50 
S.E. 331 (1905). 

§ 1-318. Forthcoming bond for personal property. 

If a sheriff or other officer who has levied an execution or other process upon 
personal property permits it to remain with the possessor, the officer may take 
a bond, attested by a credible witness, for the forthcoming thereof to answer 
the execution or process; but the officer remains, nevertheless, in all respects 
liable as heretofore to the plaintiff’s claim. (1807, c. 731, s. 3, PR.; 1828, c. 12, 
s. 2; R.C., c. 45, s. 21; Code, s. 463; Rev., s. 633; C.S., s. 680.) 

CASE NOTES 

The obligation of a bond for the forth- 
coming of property is only that the property 
shall be delivered to the officer at the time 
designated, and not that the execution shall be 
satisfied. Gray v. Bowls, 18 N.C. 437 (1836). 

bond is given for the delivery of property levied 
on by a constable, it is the duty of the obligors to 
put the officer in the quiet and peaceable pos- 
session of the property at the time and place 
specified; otherwise their bond will be forfeited. 

Duty of Obligors. — Where a forthcoming Poteet v. Bryson, 29 N.C. 337 (1847). 

§ 1-319. Procedure on giving bond; subsequent levies. 
When the forthcoming bond is taken the officer must specify therein the 

property levied ‘upon and furnished to the surety a list of the property in 
writing under his hand, attested by at least one credible witness, and stating 
therein the day of sale. The property levied upon is deemed in the custody of 
the surety, as the bailee of the officer. All other executions thereafter levied on 
this property create a lien on the same from and after the respective levies, and 
shall be satisfied accordingly out of the proceeds of the sale of the property; but 
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the officer thereafter levying shall not take the property out of the custody of 
the surety. But in all such cases sales of chattels shall take place within thirty 
days after the first levy; and if sale is not made within that time any other 
officer who has levied upon the property may seize and sell it. (1844, c. 34; 
1846, c. 50; R.C., c. 45, s. 22; Code, s. 464; Rev., s. 634; C.S., s. 682.) 

§ 1-320. Summary remedy on forthcoming bond. 
If the condition of such bond be broken, the sheriff or other officer, on giving 

10 days’ previous notice in writing to any obligor therein, may on motion have 
judgment against him in a summary manner, before the superior court or 
before the district court, as the case may be, of the county in which the officer 
resides, for all damages which the officer has sustained, or may be adjudged 
liable to sustain, not exceeding the penalty of the bond, to be ascertained by a 
jury, under the direction of the court. (1822, c. 1141, PR.; R.C., c. 45, s. 23: 
Code, s. 465; Rev., s. 635; C.S., s. 681; 1971, c. 268, s. 14.) 

§ 1-321. Entry of returns on judgment docket; penalty. 

When an execution is returned, the return of the sheriff or other officer must 
be noted by the clerk on the judgment docket; and when it is returned wholly 
or partially satisfied, it is the duty of the clerk of the court to which it is 
returned to send a copy of such last-mentioned return, under his hand, to the 
clerk of the superior court of each county in which such judgment is docketed, 
who must note such copy in his judgment docket, opposite the judgment, and 
file the copy with the transcript of the docket of the judgment in his office. A 
clerk failing to send a copy of the payments on the execution or judgment to the 
clerks of the superior court of the counties wherein a transcript of the 
judgment has been docketed, and a clerk failing to note said payment on the 
judgment docket of his court, shall, on motion, be fined one hundred dollars 
($100.00) nisi, and the judgment shall be made absolute upon notice to show 
cause at the succeeding session of the superior court of his county. (1871-2, c. 
74, s. 2; 1881, c. 75; Code, s. 445; Rev., s. 636; C.S., s. 683; 1971, c. 381, s. 12.) 

_CASE NOTES 

Returned Execution Becomes Part of becomes a part of the record in the case. 

Record. — An execution returned into court Walters v. Moore, 90 N.C. 41 (1884). 

with an entry of satisfaction endorsed, in whole Applied in Board of Educ. v. Gallop, 227 

or in part, extinguishes so much of thedebt and N.C. 599, 44 S.E.2d 44 (1947). 

§ 1-322. Cost of keeping livestock; officer’s account. 

The court shall make a reasonable allowance to officers for keeping and 

maintaining horses, cattle, hogs, or sheep, and all other property taken into 

their custody under legal process, the keeping of which is chargeable to them; 

and this allowance may be retained by the officers out of the sales of the 

property, in preference to the satisfaction of the process under which the 

property was seized or sold. The officer must make out his account and, if 

required, give the debtor or his agent a copy of it, signed by his own hand, and 

must return the account with the execution or other process, under which the 

property has been seized or sold, to the court to whom the execution or process 

is returnable, and shall swear to the correctness of the several items set forth; 

otherwise he shall not be permitted to retain the allowance. (1807, c. 731, P.R.; 

R.C., c. 45, ss. 25, 26; Code, ss. 466, 467; Rev., ss. 637, 638; C.S., s. 684; 1971, 

c. 268, s. 15.) 
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§ 1-323. Purchaser of defective title; remedy against de- 
fendant. 

Where real or personal property is sold on any execution or decree, by any 
officer authorized to make the sale, and the sale is made legally and in good 
faith, and the property did not belong to the person against whose estate the 
execution or decree was issued, by reason of which the purchaser has been 
deprived of the property, or been compelled to pay damages in lieu thereof to 
the owner, the purchaser, his executors or administrators, may sue the person 
against whom such execution or decree was issued, or the person legally 
representing him, in a civil action, and recover such sum as he may have paid 
for the property, with interest from the time of payment; but the property, if 
personal, must be present at the sale and actually delivered to the purchaser. 
(1807, c. 723, P.R.; R.C., c. 45, s. 27; Code, s. 468; Rev., s. 639; C.S., s. 685.) 

CASE NOTES 

This section authorizes a remedy upon 
an implied warranty of title to property sold 
under execution as belonging to a debtor, whose 
debt has been thereby discharged or reduced 
against such debtor, and authorizes a recovery 
of an equal amount from him for the reimburse- 
ment of the purchaser for such sums as he may 
have paid. Holliday v. McMillan, 83 N.C. 270 
(1880). 
Nature of Purchaser’s Claim. — The 

claim which a purchaser at a sheriff’s sale has 
against the defendant in an execution, on ac- 
count of lack of title, is but a simple contract 
debt. Laws v. Thompson, 49 N.C. 104 (1856). 
When Remedy Under This Section Is 

Available. — The remedy provided by this 
section is available only in cases where the 
judgment debtor, whose property is sold under 
the execution, has no title at all to the property 
sold. If the judgment debtor has any title at all, 
even if it is bare legal title, the equitable title 

being in some other person, or a defective title, 
the purchaser at the execution sale acquires 
the title of the judgment debtor, and has no 
relief against such debtor in case he suffers loss 
by reason of a defect in the title. Lewis v. 
McDowell, 88 N.C. 261 (1883). 
Remedy of Judgment Creditor After 

Purchase at Execution Sale. — The judg- 
ment of an execution creditor, purchasing at 
the execution sale property which did not be- 
long to the judgment debtor and which is recov- 
ered from him by its own true owner, is none- 
theless satisfied, and the remedy of the creditor 
is under this section, not upon the judgment, 
but against the judgment debtor for reimburse- 
ment. Halcombe v. Loudermilk, 48 N.C. 491 
(1856); Wall v. Fairley, 77 N.C. 105 (1877). 
As to substitution or subrogation to the 

rights of the execution creditor, see Laws v. 
Thompson, 49 N.C. 104 (1856); Pemberton v. 
McRae, 75 N.C. 497 (1876). 

§ 1-324: Repealed by Session Laws 1949, c. 719, s. 2. 

§ 1-324.1. Judgment against corporation; property sub- 
ject to execution. 

Ifa judgment is rendered against a corporation, the plaintiff may sue out 
such executions against its property as is provided by law to be issued against 
the property of natural persons, which executions may be levied as well on the 
current money as on the goods, chattels, lands and tenements of such 
corporation. (1901, c. 2, s. 66; Rev., s. 1212; C.S., s. 1201; 1955, c. 137158729 

Editor’s Note. — This section was formerly position by Session Laws 1955, c. 1871, s. 2, 
§ 55-140. It was transferred to its present effective July 1, 1957. 

§ 1-324.2. Agent must furnish information as to corporate 
officers and property. 

Every agent or person having charge or control of any property of the 
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corporation, on request ofa public officer having for service a writ of execution 
against it, shall furnish to him the names of the directors and officers thereof, 
and a schedule of all its property, including debts due or to become due, so far 
as he has knowledge of the same. (1901, c. 2. s. 67: 
1955, c. 1371, s. 2.) ,C. 2, 8. 67; Rev., s, 1213; C.S., s. 1202; 

Editor’s Note. — This section was formerly position by Session Laws 1955, c.. 1371, s. 2, 
§ 55-141. It was transferred to its present effective July 1, 1957. 

§ 1-324.3. Shares subject to execution; agent must furnish 
information. 

Any share or interest in any bank, insurance company, or other joint stock 
company, that is or may be incorporated under the authority of this State, or 
incorporated or established under the authority of the United States, belong- 
ing to the defendant in execution, may be taken and sold by virtue of such 
execution in the same manner as goods and chattels. The clerk, cashier, or 
other officer of such company who has at the time the custody of the books of 
the company shall, upon being shown the writ of execution, give to the officer 
having it a certificate of the number of shares or amount of the interest held by 
the defendant in the company; and if he neglects or refuses to do so, or if he 
willfully gives a false certificate, he shall be liable to the plaintiff for the 
amount due on the execution, with costs. (1901, c. 2, ss. 69, 70; Rev., ss. 1214, 
Papel S.1 205-9955, c. 1371, 8.2.) 

Editor’s Note. — This section was formerly position by Session Laws 1955, c. 1371, s. 2, 
§ 55-142. It was transferred to its present effective July 1, 1957. 

§ 1-324.4. Debts due corporation subject to execution; 
: duty, etc., of agent. 

If an officer holding an execution is unable to find other property belonging 

to the corporation liable to execution, he or the judgment creditor may elect to 

satisfy such execution in whole or in part out of any debts due the corporation, 

and it is the duty of any agent or person having custody of any evidence of such 

debt to deliver it to the officer, for the use of the creditor and such delivery, with 

a transfer to the officer in writing, for the use of the creditor and notice to the 

debtor, shall be a valid assignment thereof, and the creditor may sue for and 

collect the same in the name of the corporation, subject to such equitable 

set-offs on the part of the debtor as in other assignments. Every agent or 

person who neglects or refuses to comply with the provisions of this section and 

G.S. 1-324.2 is liable to pay to the execution creditor the amount due on the 

execution, with costs. (1901, c. 2, s. 68; Rev., s. 1216;.C.S.,,s..1204; 1955, c.13 ¢45 

S52) 

Editor’s Note. — This section was formerly _ position by Session Laws 1955, c. 1371, s. 2, 

§ 55-143. It was transferred to its present effective July 1, 1957. 

CASE NOTES 

The term “debts” is used in this section shall be a valid assignment thereof. Nothing in 

in.a restricted sense. Any agent or person the statute gives authority to a creditor to 

having custody must deliver any evidence of maintain an action in the name of the corpora- 

such debt to the officer with a transfer to the _ tion for the recovery of damages for tortious 

officer in writing, and notice to the creditor _ breach of trust by officers in their dealings with 
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the corporation. Caldlaw, Inc. v. Caldwell, 248 
N.C. 235, 102 S.E.2d 829 (1958), construing 
former § 55-143. 
And Does Not Include Unliquidated 

Claim for Damages for Breach of Trust. — 
A judgment creditor of a corporation whose 
judgment is unsatisfied may bring suit in the 
name of the corporation only for the purpose of 
collecting a debt due the corporation for the 
satisfaction of his claim. An unliquidated claim 
against an officer of the corporation to recover 
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officer in his dealings with the corporation 
arises ex delicto and is an action in tort, and the 
statute does not authorize a judgment creditor 
to maintain such suit in the name of the corpo- 
ration against such officer. Caldlaw, Inc. v. 
Caldwell, 248 N.C. 235, 102 S.E.2d 829 (1958), 
construing former § 55-143. 

Stated in Walker Mfg. Co. v. Dickerson, Inc., 
510 F. Supp. 329 (W.D.N.C. 1980). 

Cited in Transtector Sys. v. Electric Supply, 
Inc., 1138 N.C. App. 148, 437 S.E.2d 699 (1993). 

damages for tortious breach of trust by such 

§ 1-324.5. Violations of three preceding sections misde- 
meanor. 

If any agent or person having charge or control of any property of a 
corporation, or any clerk, cashier, or other officer of a corporation, who has at 
the time the custody of the books of the company, or if any agent or person 
having custody of any evidence of debt due to a corporation, shall, on request 
of a public officer having in his hands for service an execution against the said 
corporation, willfully refuse to give to such officer the names of the directors 
and officers thereof, and a schedule of all its property, including debts due or to 
become due, or shall willfully refuse to give to such officer a certificate of the 
number of shares, or amount of interest held by such corporation in any other 
corporation, or shall willfully refuse to deliver to such officer any evidence of 
indebtedness due or to become due to such corporation, he shall be guilty of a 
Class 1 misdemeanor. (1901, c. 2, ss. 67, 68, 70; Rev., s. 3690; C.S., s. 1205; 
1955, c. 1871, s. 2; 1993, c. 539, s. 1; 1994, Ex. Sess., c. 24, s. 14(c).) 

Editor’s Note. — This section was formerly 
§ 55-144. It was transferred to its present 

position by Session Laws 1955, c. 1371, s. 2, 
effective July 1, 1957. 

§ 1-324.6. Proceedings when custodian of corporate books 
is a nonresident. 

When the clerk, cashier, or other officer of any corporation incorporated 
under the laws of this State, who has the custody of the stock-registry books, 
is a nonresident of the State, it is the duty of the sheriff receiving a writ of 
execution issued out of any court of this State against the goods and chattels 
of a defendant in execution holding stock in such company to send by mail a 
notice in writing, directed to the nonresident clerk, cashier, or other officer at 
the post office nearest his reputed place of residence, stating in the notice that 
he, the sheriff, holds the writ of execution, and out of what court, at whose suit, 
for what amount, and against whose goods and chattels the writ has been 
issued, and that by virtue of such writ he seizes and levies upon all the shares 
of stock of the company held by the defendant in execution on the day of the 
date of such written notice. It is also the duty of the sheriff on the day of 
mailing the notice to affix and set upon any office or place of business of such 
company, within his county, a like notice in writing, and on the same day to 
serve like notice in writing upon the president and directors of the company, or 
upon such of them as reside in his county, either personally or by leaving the 
same at their respective places of abode. The sending, setting up, and serving 
of such notices in the manner aforesaid constitute a valid levy of the writ upon 
all shares of stock in such company held by the defendant in execution, which 
have not at the time of the receipt of the notice by the clerk, cashier, or other 
officer, who has custody of the stock-registry books, been actually transferred 

456 



§1-324.7 ART. 29. EXECUTION AND JUDICIAL SALES §1-338 

by the defendant, and thereafter any transfer or sale of such shares by the defendant in execution is void as against the plaintiff in the execution, or any 
purchaser of such stock at any sale thereunder. (1901 
C.S., s. 1206; 1955, c. 1371, s. 2.) Rana reba Keoicrs AINE 

Editor’s Note. — This section was formerly position by Session Laws 1955, c. 1371, s. 2, 
§ 55-145. It was transferred to its present effective July 1, 1957. 

§ 1-324.7. Duty and liability of nonresident custodian. 
The nonresident clerk, cashier, or other officer in such corporation, to whom 

notice in writing is sent as prescribed in G.S. 1-324.6, shall send forthwith to 
the officer having the writ, a statement of the time when he received the notice 
and a certificate of the number of shares held by the defendant in the 
corporation at the time of the receipt, not actually transferred on the books of 
the corporation, and the sheriff, or other officer, on receipt by him of this 
certificate, shall insert the number of shares in the inventory attached to the 
writ. If the clerk, cashier, or other officer in such corporation neglects to send 
the certificate as aforesaid or willfully sends a false one, he is liable to the 
plaintiff for double the amount of damages occasioned by his neglect, or false 
certificate, to be recovered in an action against him, but the neglect to send, or 
miscarriage of the certificate, does not impair the validity of the levy upon the 
stock. (1901, c. 2, s. 72; Rev., s. 1218; C.S., s. 1207; 1955, c. 1371, s. 2.) 

Editor’s Note. — This section was formerly position by Session Laws 1955, c. 1371, s. 2, 
§ 55-146. It was transferred to its present effective July 1, 1957. 

ARTICLE 29. 

Execution and Judicial Sales. 

§§ 1-325 through 1-328: Repealed by Session Laws 1949, c. 719, s. 2. 

§ 1-329: Transferred to § 1-339.72 by Session Laws 1949, c. 719, s. 3. 

§ 1-330: Repealed by Session Laws 1949, c. 719, s. 2. 

§ 1-331: Transferred to § 1-339.73 by Session Laws 1949, c. 719, s. 3. 

§ 1-332: Transferred to § 1-339.74 by Session Laws 1949, c. 719, s. 3. 

§§ 1-333, 1-334: Repealed by Session Laws 1949, c. 719, s. 2. 

§ 1-335: Transferred to § 1-339.75 by Session Laws 1949, c. 719, s. 3. 

§ 1-336: Repealed by Session Laws 1949, c. 719, s. 2. 

§ 1-337: Transferred to § 1-339.49 by Session Laws 1949, c. 719, s. 2. 

§ 1-338: Transferred to § 1-339.50 by Session Laws 1949, c. 719, s. 2. 
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§ 1-339: Repealed by Session Laws 1949, c. 719, s. 2. 

ARTICLE 29A. 

Judicial Sales. 

Part 1. General! Provisions. 

§ 1-339.1. Definitions. 

(a) Ajudicial sale is a sale of property made pursuant to an order of a judge 
or clerk in an action or proceeding in the superior or district court, including a 
sale pursuant to an order made in an action in court to foreclose a mortgage or 
deed of trust, but is not 

(1) A sale made pursuant to a power of sale 
a. Contained in a mortgage, deed of trust, or conditional sale contract, 

or 
b. Granted by statute with respect to a mortgage, deed of trust, or 

conditional sale contract, or 
(2) Aresale ordered with respect to any sale described in subsection (a)(1), 

where such original sale was not held under a court order, or 
(3) An execution sale, or 
(4) A sale ordered in a criminal action, or 
(5) A tax foreclosure sale, or 
(6) A sale made pursuant to Article 15 of Chapter 35A of the General 

Statutes, relating to sales of estates held by the entireties when one or 
both spouses are mentally incompetent, or 

(7) A sale made in the course of liquidation of a bank pursuant to G:S. 
53-20, or 

(8) A sale made in the course of liquidation of an insurance company 
pursuant to Article 17A of Chapter 58 of the General Statutes, or 

(8a) A lease, sale, or exchange made pursuant to G.S. 35A-1251(17) or 
G.S. 35A-1252(14), unless any order thereunder requires, or 

(9) Any other sale the procedure for which is specially provided by any 
statute other than this Article. 

(b) As hereafter used in this Article, “sale” means a judicial sale. (1949, c. 
719, s. 1; 1971, c. 268, s. 16; 1987, c. 550, s. 12; 1989, c. 473, s. 10.) 

Cross References. — As to execution sales, 
see §§ 1-339.41 through 1-339.71. As to sales 
under power of sale, see §§ 45-21.1 through 
45-21.33. As to enforcement of judgments, and 
exemptions, see § 1C-1601 et seq. 

Editor’s Note. — Much of Article 17A of 
Chapter 58, referred to in this section, was 
repealed by Session Laws 1989, c. 452, which 
also enacted an Article 46 of Chapter 58, con- 
taining similar provisions to those contained in 
the repealed sections of Article 17A. Article 46 
of Chapter 58 has been recodified as Article 30 
of Chapter 58. 

Legal Periodicals. — For a brief discussion 
of this Article, see 27 N.C.L. Rev. 479 (1949). 

For comment, “Attacking the ‘Forfeiture as 
Liquidated Damages’ Clause in North Carolina 
Installment Land Sales Contracts as an Equi- 
table Mortgage, Penalty and Unfair and Decep- 
tive Trade Practice,” see 7 N.C. Cent. L.J. 370 
(1976). 

For article on North Carolina receivership 
statutes applicable to insolvent debtors, see 17 
Wake Forest L. Rev. 745 (1981). 

CASE NOTES 

This Article and § 45-21.1 et seq. Provide 
Exclusive Means of Foreclosure. — Foreclo- 

sure may be by judicial sale pursuant to this 
Article or, if expressly provided in the deed or 
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mortgage, by power of sale under § 45-21.1 et 
seq. These statutes provide the exclusive 
means for foreclosure in North Carolina and it 
was error for the trial court to provide for 
foreclosure in any other manner. Wolfe v. Wolfe, 
64 N.C. App. 249, 307 S.E.2d 400 (1983), cert. 

ART. 294. JUDICIAL SALES §1-339.4 

denied, 310 N.C. 156, 311 S.B.2d 297 (1984). 
Stated in United Carolina Bank v. Tucker, 99 

N.C. App. 95, 392 S.E.2d 410 (1990). 
Cited in Certain-Teed Prods. Corp. v. Sand- 

ers, 264 N.C. 234, 141 S.E.2d 329 (1965); In re 
Thomas, 290 N.C. 410, 226 S.E.2d 371 (1976). 

§ 1-339.2. Application of Part 1. 
The provisions of Part 1 of this Article apply to both publi 

except where otherwise indicated. (1949, eo 719, dtiov ae See aaa ti 

§ 1-339.3. Application of Article to sale ordered by clerk; 
by judge; authority to fix procedural details. 

(a) The procedure prescribed by this Article applies to all sales ordered by a 
clerk of the superior court. 
e(byeThe procedure prescribed by this Article applies to all sales ordered by a 
judge of the superior or district court, except that the judge having jurisdiction 
may, upon a finding and a recital in the order of sale of the necessity or 
advisability thereof, vary the procedure from that herein prescribed, but not 
inconsistently with G.S. 1-339.6 restricting the place of sale of real property. 

(c) The judge or clerk of court having jurisdiction has authority to fix and 
determine all necessary procedural details with respect to sales in all instances 
in which this Article fails to make definite provisions as to such procedure. 
Saree 196s, 1s 1971, 'c. 268, ss; 17, 18°°2001-271, 6.1.) 

Editor’s Note. — Session Laws 2001-271, s. 
20, provides: “This act becomes effective Janu- 
ary 1, 2002, and applies to judicial sales when 
the original order of sale is issued on or after 
that date and to execution sales when the 
execution is originally issued on or after that 
date. This act does not apply to any judicial sale 
when the original order of sale is issued prior to 
the effective date of this act or to any execution 

sale held pursuant to any execution originally 
issued prior to the effective date of this act.” 

Effect of Amendments. — Session Laws 
2001-271, s. 1, effective January 1, 2002, de- 
leted “and not inconsistently with GS. 
1-339.27(a) and G.S. 1-399.36 requiring that a 
resale be ordered when an upset bid is submit- 
ted” at the end of subsection (b). See editor’s 
note for applicability. 

CASE NOTES 

No Power to Refuse to File Order of 

Confirmation. — The clerk is not authorized 
under this section or any other statute to refuse 
to file and maintain in her records a valid order 

of confirmation. In re Green, 27 N.C. App. 555, 
219 S.E.2d 552 (1975), cert. denied, 289 N.C. 

140, 220 S.E.2d 798 (1976). 

§ 1-339.3A. Judge or clerk may order public or private 
sale. 

The judge or clerk of court having jurisdiction has authority in his discretion 

to determine whether a sale of either real or personal property shall be a public 
or private sale and whether a public sale of timber shall be by auction or by 
sealed bid. Any private sale conducted under an order issued prior to July 1, 
1955 by a judge or clerk of court having jurisdiction is hereby validated as to 

the order that the sale be a private sale. (1955, c. 74; 1971, c. 268, s. 18; 

1997-83, s. 1.) 

§ 1-339.4. Who may hold sale. 

An order of sale may authorize the persons designated below to hold the sale: 

(1) In any proceeding, a commissioner specially appointed therefor; 
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(2) In a proceeding to sell property of a decedent, the administrator, 

executor or collector of such decedent's estate; 

(3) In a proceeding to sell property of a minor, the guardian of such 

minor’s estate; 
(4) In a proceeding to sell property of an incompetent, the guardian or 

trustee of such incompetent’s estate; peo 

(5) In a proceeding to sell property of an absent or missing person, the 

administrator, collector, conservator, or guardian of the estate of such 

absent or missing person; 
(6) In a proceeding to foreclose a deed of trust, the trustee named in the 

deed of trust; 
(7) In a receivership proceeding, the receiver; 
(8) In a proceeding to sell property of a trust, the trustee. 
(9) Repealed by Session Laws 1998-182, s. 13, effective December 1, 1998. 

(1949, c. 719, s. 1; 1993, c. 377, s. 2; 1997-379, s. 1.8; 1998-182, s. 13.) 

CASE NOTES 

Sale as Official Act. — When an officer of in his official capacity, and his sureties under- 
the court, designated either by his official or take for the fidelity of his conduct. Kerr v. 
individual name in the order, is commissioned Brandon, 84 N.C. 128 (1881), decided under 
to make a sale of real or personal estate, he acts former statute relating to partition. 

§ 1-339.5. Days on which sale may be held. 

A sale may be held on any day except Sunday. (1949, c. 719, s. 1.) 

§ 1-339.6. Place of public sale. 

(a) Every public sale of real property shall be held in the county where the 
property is situated unless the property consists of a single tract situated in 
two or more counties. 

(b) A public sale of a single tract of real property situated in two or more 
counties may be held in any one of the counties in which any part of the tract 
is situated. For the purposes of this section, a “single tract” means any tract 
which has a continuous boundary, regardless of whether parts thereof may 
have been acquired at different times or from different persons, or whether it 
may have been subdivided into separate units or lots or whether it is sold asa 
whole or in parts. 

(c) A public sale of personal property may be held at any place in the State 
designated in the order. (1949, c. 719, s. 1.) 

§ 1-339.7. Presence of personal property at public sale 
required. 

The person holding a public sale of personal property shall have the property 
present at the place of sale unless the order of sale provides otherwise as 
authorized by G.S. 1-339.13(c). (1949, c. 719, s. 1.) 

§ 1-339.8. Weer sale of separate tracts in different coun- 
ies. 

(a) When an order of public sale directs the sales of separate tracts of real 
property situated in different counties, exclusive jurisdiction over the sale 
remains in the superior or district court of the county where the proceeding, in 
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which the order of sale was issued, is pending, but there shall be a separ advertisement, sale and report of sale with roxpiek to the pases ae county. In any such sale proceeding, the clerk of the superior court of the county where the original order of sale was issued has jurisdiction with respect to upset bids submitted for separate tracts of property situated in other counties as well as in the clerk’s own county. When the public sale is by auction an upset bid may be filed only with that clerk. 
_(b) The report of sale with respect to all sales of separate tracts situated in different counties shall be filed with the clerk of the superior court of the 
county in which the order of sale was issued, and is not required to be filed in 
any other county. 

(c) When the public sale is by auction, the sale of each separate tract shall 
be subject to separate upset bids. To the extent deemed necessary by the judge 
or clerk of court of the county where the original order of sale was issued, the 
sale of each tract shall be treated as a separate sale. 

(d) When real property is sold in a county other than the county where the 
proceeding, in which the sale was ordered, is pending, the person authorized to 
hold the sale shall cause a certified copy of the order of confirmation to be 
recorded in the office of the register of deeds of the county where such property 
is situated, and it shall not be necessary for the clerk of court to probate said 
certified copy of the order of confirmation. (1949, c. 719, s. 1; 1965, c. 805; 1971, 
c. 268, ss. 18, 19; 1997-83, ss. 2, 3; 2001-271, s. 2.) 

Editor’s Note. — Session Laws 2001-271, s. 
20, provides: “This act becomes effective Janu- 
ary 1, 2002, and applies to judicial sales when 
the original order of sale is issued on or after 
that date and to execution sales when the 
execution is originally issued on or after that 
date. This act does not apply to any judicial sale 
when the original order of sale is issued prior to 
the effective date of this act or to any execution 
sale held pursuant to any execution originally 
issued prior to the effective date of this act.” 

Effect of Amendments. — Session Laws 
2001-271, s. 2, effective January 1, 2002, in 
subsection (a), divided the former second sen- 
tence into the present second and third sen- 
tences, substituted “upset bids submitted for” 
for “the resale of” in the present second sen- 

tence, deleted “and” at the end of the present 
second sentence, and deleted “except in those 
cases where the judge retains resale jurisdic- 
tion pursuant to G.S. 1-339.27” at the end of the 
present third sentence; and in subsection (c), 
divided the former single sentence into the 
present first and second sentences, in the 
present first sentence deleted “and each subse- 
quent resale” preceding “of each separate 
tract,” substituted “separate upset bids” for “a 
separate upset bid,” and deleted “and” at the 
end of that sentence, and in the present second 
sentence, deleted “after an upset bid thereon” 
following “sale of each tract,” and deleted “for 
the purpose of determining the procedure ap- 
plicable thereto” at the end of that sentence. 
See editor’s note for applicability. 

§ 1-339.9. Sale as a whole or in parts. 

(a) When real property to be sold consists of separate lots or other units or 
when personal property consists of more than one article, the judge or clerk of 
court having jurisdiction may direct specifically 

(1) That it be sold as a whole, or 
(2) That it be sold in designated parts, or 
(3) That it be offered for sale by each method, and then sold by the method 

which produces the highest price. Po . 

(b) When eal property to be sold has not been subdivided but is of such 

nature that it may be advantageously subdivided for saie, the judge or clerk 

having jurisdiction ma y authorize the subdivision thereof and the dedication to 

the public of such portions thereof as are necessary or advisable for public 

highways, streets, alleys, or other public purposes. som g 

(c) When an order of sale of such real or personal property as 1s described in 

subsection (a) of this section makes no specific provision for the sale of the 

property as a whole or in parts, the person authorized to make the sale has 
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authority in his discretion to sell the property by whichever method described 

in subsection (a) of this section he deems most advantageous. (1949, c. 719, s. 

1; 1971, c. 268, s. 18.) 

§ 1-339.10. Bond of person holding sale. 

(a) Whenever a commissioner specially appointed or a trustee in a deed of 

trust is ordered to sell property, the judge or clerk of court having jurisdiction 

(1) May in any case require the commissioner or trustee, before receiving 
the proceeds of the sale, to furnish bond to cover such proceeds, and 

(2) Shall require the commissioner or trustee to furnish such bond when 
the commissioner or trustee is to hold the proceeds of the sale other 
than for immediate disbursement upon confirmation of the sale. 

(b) Whenever any administrator or collector of a decedent’s estate, or 
guardian or trustee of a minor’s or incompetent’s estate, or administrator, 
collector, conservator or guardian of an absent or missing person’s estate, is 
ordered to sell property, the judge or clerk having jurisdiction shall require 
such fiduciary, before receiving the proceeds of the sale, to furnish bond or to 
increase his then existing bond, to cover such proceeds. 

(c) Whenever an executor or trustee of a testamentary trust is ordered to 
sell real property, the judge or clerk having jurisdiction shall require such 
executor or trustee of a testamentary trust, before receiving the proceeds of the 
sale, to furnish bond to cover such proceeds, unless the will provides otherwise, 
in which case the judge or clerk may require such bond. 

(d) Whenever a receiver is ordered to sell real property, the judge having 
jurisdiction may, when he deems it advisable, require the receiver to furnish 
bond, or to increase his then existing bond, to cover such proceeds. 

(e) The bond required by this section need not be furnished when the 
property is to be sold by a duly authorized trust company acting as commis- 
sioner or fiduciary. 

(f) The bond shall be executed by one or more sureties and shall be subject 
to the approval of the judge or clerk having jurisdiction. 

(g) Ifthe bond is to be executed by personal sureties, the amount of the bond 
shall be double the amount of the proceeds of the sale to be received by the 
commissioner or fiduciary, if such amount can be determined in advance, and, 
if not, such amount as the judge or clerk may determine to be approximately 
double the amount of the proceeds to be received. If the bond is to be executed 
by a duly authorized surety company, the amount of the bond shall be one and 
one-fourth times the amount of the proceeds determined as set out in this 
subsection. 

(h) The bonds shall be payable to the State of North Carolina for the use of 
the parties in interest. A bond furnished by a commissioner or by a trustee in 
a deed of trust shall be conditioned that the principal in the bond shall comply 
with the orders of the court made in the proceeding with respect to the funds 
received and shall properly account for the proceeds of the sale received by 
him. A bond furnished by any other fiduciary shall be conditioned as required 
by law for the original bond required, or which might have been required, of 
such fiduciary at the time of his qualification. 

(i) The premium on any bond furnished pursuant to this section is a part of 
the costs of the proceeding, to be paid out of the proceeds of the sale. (1949, c. 
719, s. 1; 1971, c. 268, s. 18; 1993, c. 377, s. 3.) 

§ 1-339.11. Compensation of person holding sale. 
(a) If the person holding a sale is a commissioner specially appointed or a 

trustee in a deed of trust, the judge or clerk of court having jurisdiction shall 
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fix the amount of his compensation and order the payment thereof out of the 
proceeds of the sale. 

(b) If the person holding a sale is any other person, the judge or clerk may, 
but is not required to, fix his compensation and order the payment thereof out 
of the proceeds of the sale; when compensation is not fixed in this manner, 
compensation may be fixed and paid in the usual manner provided with 
respect to such fiduciary for receiving and disbursing f : 

1971, c. 268, s. 18.) g and disbursing funds. (1949, c. 719, s. 1; 

CASE NOTES 

Denial of Compensation. — Trial court did _neys’ negligence in failing to mail notice of the 
not err in denying compensation to attorneys sale to all co-tenants who owned the land. 
appointed to be the commissioners in the saleof Goodson v. Goodson, — N.C. App. —, 551 
land in a partition action because of the attor- S.E.2d 200, 2001 N.C. App. LEXIS 656 (2001). 

§ 1-339.12. Clerk’s authority to compel report or account- 
ing; contempt proceeding. 

Whenever any person fails to file any report or account, as provided by this 
Article, or files an incorrect or incomplete report or account, the clerk of the 
superior court, having jurisdiction, on his own motion or on motion of any 
interested party, may issue an order directing such person to file a correct and 
complete report or account within twenty days after service of the order on 

him. If such person fails to comply with the order, the clerk may issue an 
attachment against him for contempt, and may commit him to jail until he files 

such correct and complete report or account. (1949, c. 719, s. 1.) 

Part 2. Procedure for Public Sales of Real and Personal 

Property. 

ig 1-339.13. Public sale; order of sale. 

(a) Whenever a public sale is ordered, the order of sale shall 

(1) Designate the person authorized to hold the sale; . 

(2) Direct that the property be sold at public auction to the highest bidder 

or, in the case of a sale of timber, direct that the timber be sold to the 

highest bidder and specify whether the sale is to be by public auction 

or by sealed bid; 
(3) Describe real property to be sold, by reference or otherwise, suffi- 

ciently to identify it; . 

(4) Describe personal property to be sold, by reference or otherwise, 

sufficiently to indicate its nature and quantity; 

(5) Designate, consistently with G.S. 1-339.6, the county and the place 

- therein at which the sale is to be held; . 

(6) Prescribe the terms of sale, specifying the amount of the cash deposit, 

if any, to be made by the highest bidder at the sale; and 

(7) If the sale is to be a sale of timber by sealed bid, specify: 

4. The minimum number of ay that must be submitted, which shall 

less than three, an 
: 

b. eee at which any cash deposit required of the highest bidder 

must be made, which shall not be more than three business days 

after the date on which the sealed bids are opened. 

(b) The order of public sale may also, but is not required to 

(1) State the method by which the property shall be sold, pursuant to G.S. 

1-339.9; 
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(2) Direct any posting of the notice of sale or any advertisement of the 
sale, in addition to that required by G.S. 1-339.17 in the case of real 
property or G.S. 1-339.18 in the case of personal property, which the 
judge or clerk of the superior court deems advantageous; and 

(3) Specify the number of appraisals to be obtained pursuant to G.S. 
1-339.13A. 

(c) The order of public sale may provide that personal property need not be 
present at the place of sale when the nature, condition or use of the property 
is such that the judge or clerk ordering the sale deems it impractical or 
inadvisable to require the presence of the property at the sale. In such event, 
the order shall provide that reasonable opportunity be afforded prospective 
bidders to inspect the property prior to the sale, and that notice as to the time 
and place for inspection shall be set out in the notice of sale. (1949, c. 719, s. 1; 
1997-83, ss. 4, 5.) 

§ 1-339.13A. Public sale of timber by sealed bid; appraisal; 
bid procedure. 

(a) When a sale of timber by sealed bid is ordered, the person holding the 
sale, before giving notice of the sale, shall: 

(1) Obtain one or more appraisals of the timber to be sold; 
(2) Determine the place at which and the manner and form in which 

sealed bids should be submitted; 
(3) Determine the first date on which sealed bids will be accepted, which 

shall not be less than five days after the date on which the notice of 
sale is first published pursuant to G.S. 1-339.17; and 

(4) ern the date, time, and place at which sealed bids will be 
opened. 

(b) Each appraisal obtained pursuant to subsection (a) of this section shall 
be made by a registered professional forester or other person qualified by 
training and experience to appraise the timber to be sold. Copies of all 
appraisals obtained pursuant to this section shall be included in the report 
required under G.S. 1-339.24. A person conducting an appraisal pursuant to 
this section, including a partnership, corporation, company, or other business 
of the appraiser, may not submit a bid on the timber which is the subject of the 
appraisal. An appraisal conducted pursuant to this section shall remain 
confidential until the appraisal is filed with the report of sale pursuant to G.S. 
1-339.24. The contents of the appraisal shall not be divulged by the appraiser 
to any person other than the person holding the sale nor may the appraiser 
conduct an appraisal of the timber for any other person until after the sale is 
confirmed. 

(c) All sealed bids received on or after the first date set for submitting bids 
and, at or before the time set for opening the bids, shall be opened publicly at 
that time at the place set for doing so. If the minimum number of bids is 
received and there is only one highest bid, that bid shall be announced at that 
time; the highest bidder is the purchaser, and all bidders shall immediately be 
notified of that fact. If the minimum number of bids is not received, or if two 
or more bids in the same amount are the highest bids, that fact shall be 
announced at that time, and all bidders shall immediately be notified of that 
Saath person holding the sale shall then obtain a new order of sale. (1997-83, 
s. 6. 

§ 1-339.14. ube sale; judge’s approval of clerk’s order of 
sale. 

An order of public sale of personal property in which a minor or incompetent 
has an interest, which is made by a clerk of the superior court, shall not be 
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effective, except in the case of perishable pro perty as provided by G.S. 1-339.19, unless and until such order is approved by Ke roeien arate the judge regularly holding the courts of the district. (1949, c. 719, s. 1.) 

CASE NOTES 

Cited in In re Green, 27 N.C. App. 555, 219 
S.E.2d 552 (1975). 

§ 1-339.15. Public sale; contents of notice of sale. 
The notice of public sale shall: 

(1) Refer to the order authorizing the sale; 
(2) “ens a is to be by public auction, designate the date, hour and place 

of sale; 
(2a) If the sale is to be a sale of timber by sealed bid, specify: 

a. The date on which sealed bids will first be accepted; 
b. The place or address at which sealed bids are to be submitted; 
c. The manner and form in which sealed bids are to be submitted; 
d. The time and place at which any sealed bids received will be 

opened; and 
. The minimum number of bids required, as determined pursuant to 

oe G.S. 1-339.13(a)(7); 
(3) Describe real property to be sold, by reference or otherwise, suffi- 

ciently to identify it, and may add any further description as will 
acquaint bidders with the nature and location of the property; 

(4) Describe personal property to be sold sufficiently to indicate its nature 
and quantity, and may add any further description as will acquaint 
bidders with the nature of the property; 

(5) State the terms of the sale, specifying the amount of the cash deposit, 
if any, to be made by the highest bidder at the sale and, in the case of 
a sale by sealed bid, the date by which any deposit shall be made, as 
determined pursuant to G.S. 1-339.13(a)(7); and 

(6) Include any other provisions required by the order of sale to be 
included therein. (1949, c. 719, s. 1; 1997-83, s. 7.) 

ie) 

CASE NOTES 

Cited in Gibson v. Lambeth, 86 N.C. App. 
264, 357 S.E.2d 404 (1987). 

§ 1-339.16. Public sale; time for beginning advertisement. 

An order of sale may provide for the beginning of the advertisement of sale 

at any time after the order is issued. If the order does not specify such time, the 

advertisement may be begun at any time after the order is issued. (1949, c. 719, 

Sic.) 

§ 1-339.17. Public sale; posting and publishing notice of 

sale of real property. 

(a) Subject to subsection (d) of this section, notice of public sale of real 

et Oe cic in the area designated by the clerk of superior court for the 

posting of notices in the county in which the property is situated, for 

at least 20 days immediately preceding the sale; and 
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(2) Be published once a week for at least two successive weeks: _ 
a. In a newspaper qualified for legal advertising published in the 

county; or 
b. If no newspaper qualified for legal advertising is published in the 

county, in a newspaper having general circulation in the county. 
(b) When the notice of public sale is published in a newspaper: 

(1) The period from the date of the first publication to the date of the last 
publication, both dates inclusive, shall not be less than seven days, 
including Sundays; and 

(2) The date of the last publication shall be not more than 10 days 
preceding the date of the sale in a sale by auction or the date on which 
sealed bids are opened in a sale by sealed bid. 

(c) When the real property to be sold is situated in more than one county, the 
provisions of subsections (a) and (b) of this section shall be complied with in 
each county in which any part of the property is situated. 

(cl) When the public sale is a sale of timber by sealed bid, the notice shall 
also be given in writing, not less than 21 days before the date on which bids are 
opened, to a reasonable number of prospective timber buyers, which in all 
cases shall include the timber buyers listed in the office of the Division of 
Forest Resources for the county or counties in which the timber to be sold is 
located. 

(d) In addition to the other requirements of this section, the notice of public 
sale shall be posted or the sale shall be advertised as may be required by the 
judge or clerk pursuant to the provisions of G.S. 1-339.13(b)(2). 

(e) If the sale is a sale of timber by sealed bid, the person holding the sale 
shall include in the report required by G.S. 1-339.24 an affidavit showing that 
the requirements of this section have been complied with and listing all the 
persons notified pursuant to subsection (cl) of this section. (1949, c. 719, s. 1; 
1965, c. 41; 1967, c. 979, s. 1; 1997-83, s. 8; 2001-271, s. 3.) 

Editor’s Note. — Session Laws 1967, c. 979, 
which substituted “be not more than 10” for 
“not be more than seven” in subdivision (b)(2), 
provided in s. 4: “This act does not amend the 
Uniform Commercial Code as enacted in this 
State. The application of statutes herein in- 
cluded or amended insofar as they relate to 
transactions subject to the Uniform Commer- 
cial Code as enacted in this State shall be in 
accordance with Article 10 of Chapter 25, of the 
General Statutes.” 

Session Laws 2001-271, s. 20, provides: “This 
act becomes effective January 1, 2002, and 
applies to judicial sales when the original order 
of sale is issued on or after that date and to 
execution sales when the execution is originally 
issued on or after that date. This act does not 
apply to any judicial sale when the original 

order of sale is issued prior to the effective date 
of this act or to any execution sale held pursu- 
ant to any execution originally issued prior to 
the effective date of this act.” 

Effect of Amendments. — Session Laws 
2001-271, s. 3, effective January 1, 2002, in the 
introductory language of subsection (a), substi- 
tuted “Subject to subection (d) of this section” 
for “The”; in subdivision (a)(1) substituted “at 

least 20 days” for “thirty days” and added “and” 
at the end thereof; rewrote subdivision (a)(2); in 
subdivision (b)(1) substituted “seven days” for 
“twenty two days”; and in subsection (d), sub- 
stituted “other requirements of this section” for 
“foregoing” and deleted “otherwise” preceding 
“posted” and preceding “advertised.” See edi- 
tor’s note for applicability. 

CASE NOTES 

As to the mandatory or directory char- 
acter of advertising requirements, see 
Hogan v. Utter, 175 N.C. 332, 95 S.E. 565 
(1918), decided under former provision relating 
fe advertisement of judicial and execution 
sales. 

Cited in Yates ex rel. City of Durham v. 
Keen, 40 N.C. App. 652, 253 S.E.2d 585 (1979); 
Yates ex rel. Henderson v. J.W. Campbell Elec. 
Corp., 95 N.C. App. 354, 382 S.E.2d 860 (1989). 
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§ 1-339.18. Public sale; posting notice of sale of personal 
property. 

(a) The notice of public sale of personal property. ex 
perishable property as provided by G.S. 1-339.19° shalt prcent Aaa a 
designated by the clerk of superior court for the posting of notices, in the 
county in which the sale is to be held, for ten days immediately preceding the 
date of sale. 

(b) In addition to the foregoing, the notice of public sale shall be otherwise 
advertised as may be required by the judge or clerk of court pursuant to the 
Bae were of G.S. 1-339.13(b)(2). (1949, c. 719, s. 1; 1971, c. 268, s. 18; 1997-83, 
s. 9. 

§ 1-339.19. Public sale: exception; perishable property. 

If personal property to be sold at public sale is determined by the judge or 
clerk of court having jurisdiction to be perishable property because subject to 
rapid deterioration, he may order the sale thereof to be held at such time and 
place and upon such notice to be given in such manner and for such length of 
time as he deems advisable. The order of sale of such perishable property of a 
minor or incompetent when made by the clerk need not be approved by the 
judge. Confirmation of any sale of such perishable property is not necessary 
unless required by the order of sale. (1949, c. 719, s. 1; 1971, ¢. 268, s. 18.) 

§ 1-339.20. Public sale; postponement of sale. 

(a) A person authorized to hold a public sale by auction may postpone the 
sale to a day certain not later than six days, exclusive of Sunday, after the 
original date for the sale, and a person authorized to hold a public sale of 
timber by sealed bid may postpone the time for submitting and opening bids to 
a date, time, and place certain not later than six days, exclusive of Sunday, 
‘after the original date for the opening of bids: 

(1) When there are no bidders, or 
(2) When, in his judgment, the number of prospective bidders at the sale 

is substantially decreased by inclement weather or by any casualty, or 

(3) When there are so many other sales advertised to be held at the same 

time and place as to make it inexpedient and impracticable, in his 

, judgment, to hold the sale on that day, or 

(4) When he is unable to hold the sale because of illness or for other good 

reason, or 
(5) When other good cause exists. 

(b) Upon postponement of public sale the person authorized to hold the sale 

shall personally, or through his agent or attorney . 

(1) At the time and place advertised for the sale or for the opening of 

sealed bids, publicly announce the postponement thereof; 

(2) On the same day, attach to or enter on the original notice of sale or a 

copy thereof posted, as provided in G.S. 1-339.17 in the case of real 

property or G.S. ane in the case of personal property, a notice of 

the postponement; an 
(3) In fe or of a public sale of timber by sealed bid, give notice of 

postponement to each person who submitted a bid. 

(c) The notice of i Ie a eae 

e sale is postponed, 

2) Ere of a sale Bepeblic auction, state the hour and date to which 

is postponed, 

(2a) ee peeaany ie sale of timber by sealed bid, state
 the date, time, and 

place to which the opening of bids is postponed, 
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(3) State the reason for the postponement, and 

(4) Be signed by the person authorized to hold the sale, or by his agent or 
attorney. 

(d) Ifa public sale is not held at the time fixed therefor and is not postponed 
as provided by this section, or if a postponed sale is not held at the time fixed 
therefor, the person authorized to make the sale shall report the facts with 
respect thereto to the judge or clerk of court having jurisdiction, who shall 
thereupon make an order for the public sale of the property to be held at such 
time and place and upon such notice to be given in such manner and for such 
length of time as he deems advisable. (1949, c. 719, s. 1; 1971, c. 268, s. 18; 
1997-83, ss. 10-12.) 

§ 1-339.21. Public sale by auction; time of sale. 

(a) A public sale by auction shall begin at the time designated in the notice 
of sale or as soon thereafter as practicable, but not later than one hour after the 
time fixed therefor unless it is delayed by other sales held at the same place. 

(b) No public sale by auction shall commence before 10:00 o’clock A.M. or 
after 4:00 o’clock P.M. 

(c) No public sale by auction shall continue after 4:00 o’clock P.M., except 
that in cities or towns of more than 5,000 inhabitants, as shown by the most 
recent federal census, sales of personal property may continue until 10:00 
o'clock P.M. (1949, c. 719, s. 1; 1997-83, s. 13.) 

§ 1-339.22. Public sale by auction; continuance of uncom- 
pleted sale. 

A public sale by auction commenced but not completed within the time 
allowed by G.S. 1-339.21 shall be continued by the person holding the sale to 
a designated time between 10:00 o’clock A.M. and 4:00 o’clock P.M. the next 
following day, other than Sunday. In case a continuance becomes necessary, the 
person holding the sale shall publicly announce the time to which the sale is 
continued. (1949, c. 719, s. 1; 1997-83, s. 14.) 

§ 1-339.23. Public sale; when confirmation of sale of per- 
sonal property necessary; delivery of prop- 
erty; bill of sale. 

(a) When any person interested as a creditor, legatee, distributee, or 
otherwise, in the proceeds of a public sale of personal property, objects at the 
sale to the completion of the sale of any article of property on account of the 
insufficiency of the amount bid, title to such property shall not pass and 
possession of the property shall not be delivered until the sale of such property 
is reported and is confirmed by the judge or clerk of court having jurisdiction; 
but such objection to the completion of the sale of any article of property shall 
not prevent the completion of the sales of articles of property to which no 
objection is made where the same have been separately sold. When a judge or 
clerk having jurisdiction fails or refuses to confirm a sale of property which has 
thus been objected to, the procedure for a new sale of such property, including 
a new order of sale, shall be the same as if no such attempted sale has been 
held. This subsection shall not apply to perishable property sold pursuant to 
G.S. 1-339.19. 

(b) Except as provided in subsection (a), the person holding a public sale of 
personal property shall deliver the property to the purchaser immediately 
upon compliance by the purchaser with the terms of the sale. 
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(c) The person holding a public sale may execute and deliver a bill of sale or 
other muniment of title for any personal property sold, and, upon application 
of the purchaser, shall do so when required by the iud 
jurisdiction. (1949, c. 719, s. 1; 1971. of 268, s 13.) ch faiaoaca Sa aaa 

§ 1-339.24. Public sale; report of sale; when final as to 
personal property. 

(a) The person holding a public sale shall, within five days after the date of 
the sale if the sale was by auction, or within five days after the date on which 
bids were opened if the sale was a sale of timber by sealed bid, file a report 
thereof with the clerk of the superior court of the county where the proceeding 
for the sale is pending. 

(b) The report shall be signed by the person authorized to hold the sale, or 
by his agent or attorney and shall show 

(1) The title of the action or proceeding; 
(2) The authority under which the person making the sale acted; 
(3) If the sale was by public auction, the date, hour and place of the sale; 
(3a) Ifthe sale was a sale of timber by sealed bid, the date, time, and place 

at which the sealed bids were opened, the number of bids received, 
and the amount of each bid; 

(4) Adescription of real property sold, by reference or otherwise, sufficient 
to identify it, and, if sold in parts, a description of each part so sold; 

an 
(5) A description of personal property sold, sufficient to indicate the 

nature and quantity of the property sold to each purchaser; 
(6) The names of the purchasers; 
(7) The price at which the property, or each part thereof, was sold and that 

this price was the highest bid therefor; and 
(8) The date of the report. 

(c) The report of sale of personal property, when confirmation of the sale is 
not required, may include such additional information as is required by G.S. 
1-339.31 or G.S. 1-339.32, whichever is applicable, and when such additional 

information is included, the report shall constitute the final report of sale of 

personal property. If the report does not include the additional information 

required by G.S. 1-339.31 or G.S. 1-339.32, the final report required by those 

sections shall be subsequently filed. . 

(d) The report of a sale of timber by sealed bid shall include the information 

required by G.S. 1-339.13A(b) and G.S. 1-339.17(cl). (1949, c. 719, s. 1; 

1997-83, ss. 15-17.) 

§ 1-339.25. Public sale; upset bid on real property; compli- 

ance bond. 

(a) An upset bid is an advanced, increased, or raised bid in a public sale by 

auction whereby a person offers to purchase real property theretofore sold for 

an amount exceeding the reported sale price or the last upset bid by a 
minimum of five percent (5%) thereof, but in any event with a minimum 

increase of seven hundred fifty dollars ($750.00). Subject to the provisions of 
subsection (b) of this section, an upset bid shall be made by delivering to the 

clerk of superior court, with whom the report of the sale or the last notice of 

upset bid was filed, a deposit in cash or by certified check or cashier’s check 

satisfactory to the clerk in an amount greater than or equal to five percent (5%) 

of the amount of the upset bid but in no event less than seven hundred fifty 
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dollars ($750.00). The deposit required by this section shall be filed with the 
clerk of the superior court with whom the report of sale or the last notice of 
upset bid was filed, by the close of normal business hours on the tenth day after 
the filing of the report of sale or the last notice of upset bid, and if the tenth day 
falls upon a Sunday or legal holiday or upon a day in which the office of the 
clerk is not open for the regular dispatch of its business, the deposit may be 
made and the notice of upset bid may be filed on the day following when the 
office is open for the regular dispatch of its business. Except as provided in G.S. 
1-339.27A and G.S. 1-339.30, there shall be no resales; however, there may be 
successive upset bids, each of which shall be followed by a period of 10 days for 
a further upset bid. If a timely motion for resale is filed under G.S. 1-339.27A, 
no upset bids may be filed while the motion is pending. If an upset bid or a 
motion for resale under G.S. 1-339.27A is not filed within 10 days following a 
sale, resale, or prior upset bid, the rights of the parties to the sale or resale 
become fixed. 

(b) The clerk of the superior court may require an upset bidder or the 
highest bidder at a resale held under G.S. 1-839.30 also to deposit with the 
clerk a cash bond, or, in lieu thereof at the option of the bidder, a surety bond, 
approved by the clerk. The compliance bond shall be in the amount the clerk 
deems adequate, but in no case greater than the amount of the bid of the 
person being required to furnish the bond, less the amount of any required 
deposit. The compliance bond shall be payable to the State of North Carolina 
for the use of the parties in interest and shall be conditioned on the principal 
obligor’s compliance with the bid. 

(c) Repealed by Session Laws 2001-271, s. 4, effective January 1, 2002. See 
editor’s note for applicability. 

(d) Repealed by Session Laws 2001-271, s. 4, effective January 1, 2002. See 
editor’s note for applicability. 

(d1) At the time that an upset bid on real property is submitted to the court 
as provided in subsection (a) of this section, together with a compliance bond 
if one is required, the upset bidder shall file with the clerk a notice of upset bid. 
The notice of upset bid shall: 

(1) State the name, address, and telephone number of the upset bidder: 
(2) Specify the amount of the upset bid; 
(3) Provide that the sale shall remain open for a period of 10 days after the 

date on which the notice of upset bid is filed for the filing of additional 
upset bids as permitted by law; and 

(4) pecuened by the upset bidder or the attorney or the agent of the upset 
idder. 

(d2) When an upset bid is made as provided in this section, the clerk shall 
notify the person holding the sale who shall thereafter mail a written notice of 
upset bid by first-class mail to the last known address of the last prior bidder 
and the current record owners of the property. 
(d3) When an upset bid is made as provided in this section, the last prior 

bidder, regardless of how the bid was made, is released from any further 
obligation on account of the bid, and any deposit or bond provided by the last 
prior bidder shall be released. | 
_ (d4) Any person offering to purchase real property by upset bid as permitted 
in this Article is subject to and bound by the terms of the original notice of sale 
except as modified by court order or the provisions of this Article. 

(d5) The clerk of superior court shall make all orders as may be just and 
necessary to safeguard the interests of all parties and may fix and determine 
all necessary procedural details with respect to upset bids in all instances in which this Article fails to make definite provisions as to that procedure. 

(e) The provisions of this section do not apply to public sales of timber by 
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sealed bid. (1949, c. 719, s. 1; 1963, c. 858: 1967 ~ ; 

1997-119, s. 1; 1997-456, s. 28; 2001-271. s 4) sirapesial albania 

Editor’s Note. — Session Laws 1967, c. 979, 
which inserted “or by certified check or cash- 
ier’s check satisfactory to the said clerk” in the 
first sentence of subsection (a), provided in s. 4: 
“This act does not amend the Uniform Commer- 
cial Code as enacted in this State. The applica- 
tion of statutes herein included or amended 
insofar as they relate to transactions subject to 
the Uniform Commercial Code as enacted in 
this State shall be in accordance with Article 10 
of Chapter 25, of the General Statutes.” 

Session Laws 2001-271, s. 20, provides: “This 
act becomes effective January 1, 2002, and 

applies to judicial sales when the original order 
of sale is issued on or after that date and to 
execution sales when the execution is originally 
issued on or after that date. This act does not 
apply to any judicial sale when the original 
order of sale is issued prior to the effective date 
of this act or to any execution sale held pursu- 
ant to any execution originally issued prior to 
the effective date of this act.” 

Effect of Amendments. — Session Laws 
2001-271, s. 4, effective January 1, 2002, re- 

wrote the section. See editor’s note for applica- 
bility. 

CASE NOTES 

Upset Bid to Be in Amount Specified. — 
An upset bid in a private sale of real property 
shall be submitted to the court within 10 days 
after the filing of the report of sale, and shall be 
in an amount specified by this section. 
Wadsworth v. Wadsworth, 260 N.C. 702, 133 
S.E.2d 681 (1963). 
Advance Bid Held Not to Meet Require- 

ments of Section. — An advance bid entered 
by the owners of a minority interest in the land, 
and not supported by a cash deposit or bond, 
but only by the interest of the advance bidders 
in the Jand, which interests were subject to 
deeds of trust, judgments and tax liens in an 
undisclosed amount, did not meet, at least 
technically, the requirements of this section for 
an advance bid. Galloway v. Hester, 249 N.C. 
275, 106 S.E.2d 241 (1958). 

Superior court did not err in confirming the 
private sale to earlier bidder, and it properly 
exercised its discretion by not considering the 
later bid; neither later bidder’s deposit with 
estate attorney nor estate attorney’s telephone 
notice to the clerk amounted to an upset bid 
because it was not a timely deposit with the 
clerk of the required amount, together with an 
indication to the clerk as to the sale to which it 
was applicable. In re Estate of Kessinger, 94 
N.C. App. 191, 379 S.E.2d 662 (1989). 
Requiring Cash Bond in Full Amount of 

Bid Inhibits Maximum Bid Policy. — The 

general policy of the law favors maximum bid- 

ding at judicial sales; and requiring a cash bond 

in the full amount of the bid, rather than the 

5% or so usually deposited under subsection (a) 

of this section, obviously tends to inhibit bid- 

ding when a substantial amount has already 

been bid. Bomer v. Campbell, 70 N.C. App. 137, 

318 S.E.2d 841 (1984). 

Discretion to Accept Cash Bid. — 

Whether to accept a cash bid or order another 

sale, thus releasing the cash bidder, calls for 

the exercise of judicial discretion. Galloway v. 
Hester, 249 N.C. 275, 106 S.E.2d 241 (1958). 
Discretionary Power of Clerk to Require 

Cash Bond of Highest Bidder. — Implicit in 
the authority that subsection (c) of this section 
gives clerks of the superior court to require the 
highest bidder at a resale of property to deposit 
a cash bond is the requirement that there be 
some justifiable basis for such an order; other- 
wise, the discretionary power that the statute 
gives clerks in such matters would be unbridled 
and subject to neither legal review nor remedy. 
Bomer v. Campbell, 70 N.C. App. 137, 318 
S.E.2d 841 (1984). 

Refusal of court to order another sale 
upon an upset bid of owners of the minority 
interest in the land, secured not by cash or 
bond, but only by their interest in the land, 
which was subject to liens in an undisclosed 
amount, would be affirmed as a proper exercise 
of judicial discretion by the court. Galloway v. 
Hester, 249 N.C. 275, 106 S.E.2d 241 (1958). 

After the time provided by this section 
for the placing of an upset bid has expired 
and after the order of confirmation has been 
signed by the clerk and approved by a superior 
court judge, the clerk has no authority to accept 
an upset bid, and in the absence of findings of 
fraud, mistake or collusion a superior court 
judge has no authority to set aside the order of 
confirmation and to order a resale of the prop- 
erty. In re Green, 27 N.C. App. 555, 219 S.E.2d 
552 (1975), cert. denied, 289 N.C. 140, 220 
S.E.2d 798 (1976). 
Applied in Masters v. Cole, 49 N.C. App. 

322, 271 S.E.2d 590 (1980). 
Quoted in Pike v. Wachovia Bank & Trust 

Co., 274 N.C. 1, 161 S.E.2d 453 (1968). 
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§ 1-339.26. Public sale by auction; separate upset bids 
when real property sold in parts; subsequent 
procedure. 

When real property is sold at public sale by auction in parts, as provided by 
G.S. 1-339.9, the sale of any part shall be subject to a separate upset bid; and, 
to the extent the judge or clerk of court having jurisdiction deems advisable, 
the sale of each part shall thereafter be treated as a separate sale for the 
purpose of determining the applicable procedure. (1949, c. 719, s. 1; 1971, c. 
268, s. 18; 1997-83, s. 20; 2001-271, s. 5.) 

Editor’s Note. — Session Laws 2001-271, s. 
20, provides: “This act becomes effective Janu- 
ary 1, 2002, and applies to judicial sales when 
the original order of sale is issued on or after 
that date and to execution sales when the 
execution is originally issued on or after that 
date. This act does not apply to any judicial sale 
when the original order of sale is issued prior to 
the effective date of this act or to any execution 

sale held pursuant to any execution originally 
issued prior to the effective date of this act.” 

Effect of Amendments. — Session Laws 
2001-271, s. 5, effective January 1, 2002, de- 
leted “and each subsequent resale” preceding 
“of any part” and substituted “applicable proce- 
dure” for “procedure applicable thereto.” See 
editor’s note for applicability. 

§ 1-339.27: Repealed by Session Laws 2001-271, S. 6, effective January 1, 
2002. 

Cross References. — As to ordering resale 
of real property after sale or upset bid, see now 
§ 1-339.27A. 

Editor’s Note. — Session Laws 2001-271, s. 

20, provides: “This act becomes effective Janu- 
ary 1, 2002, and applies to judicial sales when 
the original order of sale is issued on or after 

that date and to execution sales when the 
execution is originally issued on or after that 
date. This act does not apply to any judicial sale 
when the original order of sale is issued prior to 
the effective date of this act or to any execution 
sale held pursuant to any execution originally 
issued prior to the effective date of this act.” 

§ 1-339.27A. Ordering resale of real property after sale or 
upset bid. 

Upon motion of an interested person filed within 10 days after a sale or upset 
bid and for good cause, the judge or clerk having jurisdiction may order a resale 
of real property. If the motion is granted based on the inadequacy of the last 
bid, the procedure for the resale is the same in every respect as is provided by 
this Article in the case of an original public sale, and the last bidder is released 
from the bidder’s obligations under the bid. If the motion is granted for any 
other reason, the last bid becomes the opening bid at resale, and if there is no 
bid at resale other than the last bid, the person who made the last bid is the 
highest bidder at resale. If the motion is denied, the 10-day period for 
subsequent upset bids begins upon the entry of the order. (2001-271, s. 7.) 

Editor’s Note. — Session Laws 2001-271, 
which enacted this section, provided in s. 20: 
“This act becomes effective January 1, 2002, 
and applies to judicial sales when the original 
order of sale is issued on or after that date and 
to execution sales when the execution is origi- 

nally issued on or after that date. This act does 
not apply to any judicial sale when the original 
order of sale is issued prior to the effective date 
of this act or to any execution sale held pursu- 
ant to any execution originally issued prior to 
the effective date of this act.” 

CASE NOTES 

. Editor’s Note. — The cases cited below were 
decided under prior similar provisions. 
Upon the filing of an upset bid under 

§ 1-339.36(a), former § 1-339.27 applied, 
and to all intents and purposes the sale there- 
after became a public sale and was subject to 
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the statutory requirements of resale. 
Wadsworth v. Wadsworth, 260 N.C. 4O2Q21133 
S.E.2d 681 (1963). 
When an upset bid in a private sale is 

submitted to the court, aresale shall be 
ordered; a notice of the resale shall be posted 
at the courthouse door for 15 days immediately 
preceding the sale and published in a newspa- 
per once a week for two successive weeks. 

ART. 29A. JUDICIAL SALES §1-339.28 

Wadsworth v. Wadsworth, 260 N.C. 702, 133 
S.E.2d 681 (1963). 
As to authority of court to order resale 

under former law relating to partition 
sales, see Ex parte Post, 56 N.C. 482 (1857); 
Tayloe v. Carrow, 156 N.C. 6, 72 S.E. 76 (1911); 
Thompson v. Rospigliosi, 162 N.C. 145, 77 S.E. 
113 (1913). 

§ 1-339.28. Public sale; confirmation of sale. 
é wy No public sale of real property may be consummated until confirmed as 
ollows: 

(1) Ifa public sale is ordered by a judge of the Superior Court Division, it 
may thereafter be confirmed by a resident superior court judge of the 
meri or a superior court judge regularly holding the courts of the 
istrict. 

(2) If a public sale is ordered by a judge of the District Court Division, it 
may thereafter be confirmed by the judge so ordering, the chief district 
judge, or any district judge authorized by the chief judge to hear 
motions and enter interlocutory orders. 

(3) If a public sale is ordered by a clerk of court, it may thereafter be 
confirmed by the clerk of court so ordering. 

(b) No public sale of real property of a minor or incompetent originally 
ordered by a clerk may be consummated until confirmed both by the clerk and 
by a resident superior court judge of, or a judge regularly holding the courts of, 
the district or set of districts as defined in G.S. 7A-41.1(a). 

(c) No public sale of real property sold at public auction may be confirmed 
until ape time for submitting an upset bid, pursuant to G.S. 1-339.25, has 
expired. 

(d) Confirmation of the public sale of personal property is necessary only in 
the case set out in G.S. 1-339.23(a), or when the order of sale provides for such 
confirmation. 

(e) No public sale of timber sold by sealed bid shall be confirmed until the 
court determines that the highest bid is an adequate price for the timber sold 
and that sale to the highest bidder is in the best interest of the person or estate 
for whom the timber is being sold. In so doing, the court may consider any of 
the following factors: 

(1) The appraisals obtained by the person who conducted the sale; 

(2) The number and amounts of the other bids received; 

(3) Comparable sales of similar timber within the relevant time period; 

(4) Short-term market factors that depressed the price at the time of the 

sale; 
(5) The likelihood of significantly increasing the price through another 

sale; 
(6) The additional cost of conducting another sale; _ . 

(7) The effect on the person or estate for whom the timber is being sold of 

the delay that would result from conducting another sale; and 

(8) Any other factors in evidence that the court considers relevant. (1949, 

c. 719, s. 1; 1971, c. 268, s. 20; 1997-83, ss. 26-28.) 

CASE NOTES 

| ; i before confirmation. In re 
Power of Court to Reject Bid.— The court bid at any time 

in exercising its sound discretion may reject a Green, 27 N.C. App. 555, 219 S.E.2d 552 (1975), 
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cert. denied, 289 N.C. 140, 220 S.E.2d 798 
(1976). 
Before confirmation, the prospective 

purchaser has no vested interest in the 
property. His bid is but an offer subject to the 
approval of the court. In re Green, 27 N.C. App. 
555, 219 S.E.2d 552 (1975), cert. denied, 289 
N.C. 140, 220 S.E.2d 798 (1976). 
Upon confirmation, the sale becomes fi- 

nal, and the vested interest of the purchaser is 
not lightly to be put aside. In re Green, 27 N.C. 
App. 555, 219 S.E.2d 552 (1975), cert. denied, 
289 N.C. 140, 220 S.E.2d 798 (1976). 
When Sale May Be Set Aside After Con- 

firmation. — After confirmation of a judicial 
sale, the purchaser becomes the equitable 
owner of the property, and the sale may then be 
set aside only for mistake, fraud or collusion. In 
re Green, 27 N.C. App. 555, 219 S.E.2d 552 
(1975), cert. denied, 289 N.C. 140, 220 S.E.2d 
(PEN eeNG): 
The power of a guardian to make dispo- 

sition of his ward’s estate is very carefully 
regulated, and the sale is not allowed except 
by order of court, which order must have the 

supervision, approval and confirmation of the 
resident judge of the district or the judge regu- 
larly holding the courts of the district. Pike v. 
Wachovia Bank & Trust Co., 274 N.C. 1, 161 
S.E.2d 453 (1968). 
When a guardian of an incompetent per- 

son sells real property under order of 
court, he is merely an agent of the court, and 
the sale is not consummated until it is con- 
firmed by the resident judge or the judge regu- 
larly holding courts in the district. When the 
sale is originally ordered by the clerk, his 

CH. 1. CIVIL PROCEDURE §1-339.29 

confirmation is also required. This confirmation 
represents the consent of the court and is 
granted or refused in the discretion of the court. 
Pike v. Wachovia Bank & Trust Co., 274 N.C. 1, 
161 S.E.2d 453 (1968). 
Subdivision (a)(3) gives the clerk of 

court original jurisdiction over public sales 
ordered by such clerk. Brown v. Miller, 63 N.C. 
App. 694, 306 S.E.2d 502 (1983), cert. denied 
and appeal dismissed, 310 N.C. 476, 312 S.E.2d 
882 (1984). 
As to confirmation under former stat- 

utes, see Thompson v. Cox, 53 N.C. 311 (1860); 
Evans v. Singletary, 63 N.C. 205 (1869); 
Shearin v. Hunter, 72 N.C. 493 (1875); Foushee 
v. Durham, 84 N.C. 56 (1881); Trull v. Rice, 92 
N.C. 572 (1885); McLaurin v. McLaurin, 106 
N.C. 331, 10 S.E. 1056 (1890); Coffin v. Cook, 
106 N.C. 376, 11 S.E. 371 (1890); Smith v. Gray, 
116 N.C. 311, 21 S.E. 200 (1895); Joyner v. 
Futrell, 186 N.C. 301, 48 S.E. 649 (1904); 
Harrell v. Blythe, 140 N.C. 415, 53 S.E. 232 
(1906); Hargrove v. Wilson, 148 N.C. 439, 62 
S.E. 520 (1908); Glisson v. Glisson, 153 N.C. 
185, 69 S.E. 55 (1910); Patillo v. Lytle, 158 N.C. 
92, 73 S.E. 200 (1911); Upchurch v. Upchurch, 
,173 N.C. 88, 91 S.E. 702 (1917); Ex parte 
Garrett, 174 N.C. 343, 93 S.E. 838 (1917); 
McCormick v. Patterson, 194 N.C. 216, 139 S.E. 
225 (1927). 

Stated in North Carolina State Hwy. 
Comm'n v. Moore, 3 N.C. App. 207, 164 S.E.2d 
385 (1968). 

Cited in In re Estate of Kessinger, 94 N.C. 
App. 191, 379 S.E.2d 662 (1989); United Caro- 
lina Bank v. Tucker, 99 N.C. App. 95, 392 S.E.2d 
410 (1990). 

§ 1-339.29. Public sale; real property; deed; order for pos- 
session. 

(a) Upon confirmation of a public sale of real property, the person authorized 
to hold the sale, or such other person as may be designated by the judge or 
clerk of court having jurisdiction, shall prepare and tender to the purchaser a 
duly executed deed for the property sold and, upon compliance by the 
purchaser with the terms of sale, shall deliver the deed to the purchaser. 

(b) A person executing a deed to real property being conveyed pursuant toa 
public sale may recite in the deed, in addition to the usual provisions, 
substantially as follows 

(1) The authority for making the sale, 
(2) The title of the action or proceeding in which the sale was had, 
(3) The name of the person authorized to make the sale, 
(4) The fact that the sale was duly advertised, 
(5) The date of the sale, 
(6) The name of the highest bidder and the price bid, 
(7) That the sale has been confirmed, 
(8) That the terms of the sale have been complied with, and 
(9) That the person executing the deed has been authorized to execute it. 

(c) The judge or clerk of court having jurisdiction of the proceeding in which the property is sold may grant an order for possession of real property so sold 
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and conveyed, as against all persons in possession who are parties to the 

ie(d) 455 Gh der f order tor possession granted pursuant to the : 
shall be directed to the sheriff, shall author him to Sieacrrans ves > 

parties in possession, and their personal property, from the premises and to 
put the purchaser in possession, and shall be executed in accordance with the procedure for executing a writ or order for possession in a summary ejectment 
te under G.S. 42-36.2. (1949, c. 719, s. 1; 1971, c. 268, s. 18; 1987, c. sil 

CASE NOTES 

For cases decided under former statutes 
relating to partition sales and sales of lands of 
decedents’ estates, see Latta v. Vickers, 82 N.C. 
501 (1880); Coffin v. Cook, 106 N.C. 376, 11S.E. 
371 (1890); Marcom v. Wyatt, 117 N.C. 129, 23 
S.E. 169 (1895); Herbin v. Wagoner, 118 N.C. 
656, 24 S.E. 490 (1896); Hargrove v. Wilson, 148 
N.C. 439, 62 S.E. 520 (1908); In re Wilson, 161 

N.C. 211, 75 S.E. 1086 (1912); Jordan v. 
Faulkner, 168 N.C. 466, 84 S.E. 764 (1915); 
Holley v. White, 172 N.C. 77, 89 S.E. 1061 
(1916); Crocker v. Vann, 192 N.C. 422, 135 S.B. 
127 (1926). 

Cited in City of Durham v. Keen, 40 N.C. 
App. 652, 253 S.E.2d 585 (1979). 

§ 1-339.30. Public sale; failure of bidder to make cash 
deposit or to comply with bid; resale. 

(a) If an order of public sale by auction requires the highest bidder to make 
a cash deposit at the sale, and the highest bidder fails to make the required 
deposit, the person holding the sale shall at the same time and place again 
offer the property for sale. 

(al) If an order of public sale of timber by sealed bid requires the highest 
bidder to make a cash deposit and the bidder fails to make the required deposit 
within the time specified in the order, the judge or clerk having jurisdiction 
‘may direct that the timber be sold to the person who submitted the next 
highest bid or may order a resale. The procedure for a resale is the same in 
every respect as is provided by this Article in the case of an original public sale. 

(b) When the highest bidder at a public sale of personal property not 
required to be confirmed fails to make the cash payment, if any, required by the 
terms of the sale, the person holding the sale shall at the same time and place 
again offer the property for sale. In the event no other bid is received, a new 
sale may be advertised in the regular manner provided by this Article for an 
original sale. 

(c) When the highest bidder at a public sale of personal property required to 
be confirmed fails to comply with his bid within 10 days after notice given by 
the person holding the sale or after a bona fide attempt to give such notice that 
the sale has been confirmed, the judge or clerk having jurisdiction may order 
a resale. The procedure for the resale is the same in every respect as is 
provided by this Article in the case of an original public sale of personal 
property. 

(d) When the highest bidder at a public sale or resale of real property by 
auction or any upset bidder fails to comply with the bid within 10 days after 
the tender to the bidder of a deed for the property or after a bona fide attempt 
to tender the deed, the judge or clerk having jurisdiction may order a resale. 
The procedure for a resale of real property is the same in every respect as is 
provided by this Article in the case of an original public sale of real property. 

(d1) When the highest bidder at a public sale or resale of timber by sealed 
bid fails to comply with the bid within 10 days after the tender to the bidder of 
a deed for the timber or after a bona fide attempt to tender a timber deed, the 
judge or clerk having jurisdiction may direct that the timber be sold to the 
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