
ENERAL 

ANNOTATED — 

' 

‘ + : “ ‘ 7 

; 

’ * ‘ 

. * , a 



Digitized by the Internet Archive 
in 2024 with funding from 

State Library of North Carolina 

https://archive.org/details/generalstatutesoO5nort 



GENERAL STATUTES 
OF NORTH CAROLINA 

ANNOTATED 

Volume 5 

Chapters 18B Through 24 

Prepared Under the Supervision of 

THe DEPARTMENT OF JUSTICE 

OF THE STATE OF NorTH CAROLINA 

by 
The Editorial Staff of the Publisher 

@ 

LexisNexis” 



QUESTIONS ABOUT THIS PUBLICATION? 

For EDITORIAL QUESTIONS concerning this publication, or REPRINT PERMISSION, please call: 

800-833-9844 

For CUSTOMER SERVICE ASSISTANCE concerning replacement pages, shipments, billing or other matters, 
please call: 

Customer Service Department at 800-833-9844 

Outside the United States and Canada 518-487-3000 

FAX 518-487-3584 

For INFORMATION ON OTHER MATTHEW BENDER PUBLICATIONS, please call: 

Your account manager or 800-223-1940 

Outside the United States and Canada 518-487-3000 

CopyricHt © 2002 

BY 
MatrHew Benper & Company, INC., 

A MEMBER OF THE LEXISNEXIS GROUP. 

All rights reserved. 

LexisNexis, the knowledge burst logo, and Michie are trademarks of Reed Elsevier Properties 
Inc., used under license. Matthew Bender is a registered trademark of Matthew Bender 

Properties Inc. 

4536310 (hardbound volume) 

4535010 (hardbound set) 

4640512 (softbound set) 

ISBN 0-8205-9520-9 (hardbound volume) 

ISBN 0-8205-9515-2 (hardbound set) 

ISBN 0-327-15351-2 (softbound set) 

@ LexisNexis” 

Matthew Bender & Company, Inc. 

P.O Box 7587, Charlottesville, VA 22906-7587 

www.lexis.com 



Preface 

This volume contains the general laws of a permanent nature enacted by the 
General Assembly through the 2001 Regular Session that are within Chapters 
18B through 24, and brings to date the annotations included therein. 
A majority of the Session Laws are made effective upon becoming law, but a 

few provide for stated effective dates. If the Session Law makes no provision 
for an effective date, the law becomes effective under G.S. 120-20 “from and 
after 60 days after the adjournment of the session” in which passed. 
A ready reference index is included at the back of this volume. This index is 

intended to give the user a quick reference to larger bodies of statutes within 
this volume only. For detailed research on any subject, both within this volume 
and the General Statutes as a whole, see the General Index to the General 
Statutes. 

Beginning with formal opinions issued by the North Carolina Attorney 
General on July 1, 1969, selected opinions which construe a specific statute are 
cited in the annotations to that statute. For a copy of an opinion or of its 
headnotes, write the Attorney General, P.O. Box 629, Raleigh, N.C. 27602. 

This recompiled volume has been prepared and published under the super- 
vision of the Department of Justice of the State of North Carolina. The 
members of the North Carolina Bar are requested to communicate any 
suggestions they may have for improving the General Statutes to the Depart- 
ment, or to LexisNexis, Charlottesville, Virginia. 

Roy Cooper 
Attorney General 
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Scope of Volume 

Statutes: 

Permanent portions of the General Laws enacted by the General Assembly 
through the 2001 Regular Session affecting Chapters 18B through 24 of the 
General Statutes. 

Annotations: 

This publication contains annotations taken from decisions of the North 
Carolina Supreme Court posted on LEXIS through October 5, 2001, decisions 
of the North Carolina Court of Appeals posted on LEXIS through October 16, 
2001, and decisions of the appropriate federal courts posted through Septem- 
ber 10, 2001. These cases will be printed in the following reporters: 

South Eastern Reporter 2nd Series. 
Federal Reporter 3rd Series. 
Federal Supplement 2nd Series. 
Federal Rules Decisions. 
Bankruptcy Reports. 
Supreme Court Reporter. 

Additionally, annotations have been taken from the following sources: 

North Carolina Law Review through Volume 79, no. 4, p. 1201. 
Wake Forest Law Review through Volume 36, Pamphlet No. 1, p. 215. 
Campbell Law Review through Volume 22, no. 2, p. 447. 
Duke Law Journal through Volume 49, no. 2, p. 599. 
North Carolina Central Law Journal through Volume 23, no. 1, p. 83. 
Opinions of the Attorney General. 
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User’s Guide 

In order to assist both the legal profession and the layperson in obtaining the 
maximum benefit from the North Carolina General Statutes, a User’s Guide 
has been included in Volume 1. This guide contains comments and information 
on the many features found within the General Statutes intended to increase 
the usefulness of this set of laws to the user. See Volume 1 for the complete 
User’s Guide. 

Abbreviations 

(The abbreviations below are those found in the General Statutes that refer 
to prior codes.) 

Peivememe. 07. orartierse. Be. ETO to JEP. 6S Potter’s Revisal (1821, 1827) 
eee tect A Heerds 88.1 SRs7O- in Gah. Revised Statutes (1837) 
Pmt 5. 8.. Lipernhion of ABC. Stovres.o8. IAG 800.18. 4: Revised Code (1854) 
re -aet,..5,. Lamueeee. ol. cermits. 58, STA Code of Civil Procedure (1868) 
nomen tt). ata Actiaty AR ABR ATW Am TARALGOO . Wee. Code (1883) 
eevee. 4) Commawanl Aniuccy, £5. (8B 00 de ISR To Revisal of 1905 
eee 6 Le Wie CL eTe Ou Laat. eed, Consolidated Statutes (1919, 1924) 



STATE OF NORTH CAROLINA 

DEPARTMENT OF JUSTICE 

Raleigh, North Carolina 

April 1, 2002 

I, Roy Cooper, Attorney General of North Carolina, do hereby certify that the 
foregoing 2001 Replacement Code to the General Statutes of North Carolina 
was prepared and published by LexisNexis under the supervision of the 
Department of Justice of the State of North Carolina. 

Roy Cooper 

Attorney General of North Carolina 
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18B-1007. Additional requirements for mixed 
beverages permittees. 

18B-1008. Rules concerning retail permits. 
18B-1009. In-stand sales. 
18B-1010 through 18B-1099. [Reserved.] 

18B-1100. 
18B-1101. 

18B-1102. 
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Article 11. 
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Commercial permits. 
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Commercial transportation. 
Exclusive outlets prohibited. 
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Purchase restrictions. 
Supplier’s financial 
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interest in 

18B-1120 through 18B-1199. [Reserved.] 

Article 12. 

Wine Distribution Agreements. 

18B-1200. 
18B-1201. 
18B-1202. 

18B-1203. 
18B-1204. 
18B-1205. 
18B-1206. 
18B-1207. 

Construction; findings and purpose. 
Definitions. 

No inducement, coercion, or dis- 
crimination. 

Primary area of responsibility. 
Cancellation. 

Notice of intent to terminate. 

Transfer of business. 

Judicial remedies. 



§18B-100 ART. 1. GENERAL PROVISIONS §18B-100 

Sec. Sec. 
18B-1208. Price of product. 18B-1301. Definitions. 
18B-1209. Retaliatory action prohibited. 18B-1302. Franchise agreement. 

18B-1210. Management. — 18B-1303. Filing of distribution agreement; no 
18B-1211. No discrimination. discriminated 

18B-1212. No waiver. 18B-1304. Prohibitions. 
18B-1218. Obligations of purchaser. 18B-1305. C for ¢ nat; Pik On: 
18B-1214. Prohibited practices enumerated. sks Lave SSG Mabie maniane cia ielas a 
18B-1215. Intent of nondiscrimination. } MEE way 1 POR 
Paealo16 akalationiot Anticle toccthon lake 18B-1306. Remedies for wrongful termination. 
18B-1217 through 18B-1299. [Reserved.] 18B-1307. Transfer of wholesaler’s business. 

; 18B-1308. Article part of all franchise agree- 
Article 13. ments. 

Beer Franchise Law. 

18B-1300. Purpose. 

ARTICLE 1. 

General Provisions. 

§ 18B-100. Purpose of Chapter. 

This Chapter is intended to establish a uniform system of control over the 
sale, purchase, transportation, manufacture, consumption, and possession of 
alcoholic beverages in North Carolina, and to provide procedures to insure the 
proper administration of the ABC laws under a uniform system throughout the 
State. This Chapter shall be liberally construed to the end that the sale, 
purchase, transportation, manufacture, consumption, and possession of alco- 
holic beverages shall be prohibited except as authorized in this Chapter. 

Except as provided in this Chapter, local ordinances establishing different 
rules on the manufacture, sale, purchase, transportation, possession, con- 
sumption, or other use of alcoholic beverages, or requiring additional permits 
or fees, are prohibited. (1937, c. 49, s. 1; 1971, c. 872, s. 1; 1981, c. 412, s. 2.) 

Local Modification. — (As to this Chapter) 
city of Concord: 1985 (Reg. Sess., 1986), c. 861, 
s. 1; (As to this Chapter) city of Reidsville: 1989 
(Reg. Sess., 1990), c. 957, ss. 1, 5; town of 
Chadbourn: 1989 (Reg. Sess., 1990), c. 895, s. 5; 
(As to this Chapter) town of Lake Lure: 1979, c. 
353, 8. 5; 1987, c. 194, s. 5. 

Cross References. — As to the alcoholic 
beverages tax, see § 105-113.68 et seq. 

Editor’s Note. — Session Laws 1981, c. 412, 
repealed Chapter 18A, effective January 1, 
1982, and enacted this Chapter in lieu thereof. 
Where appropriate, the historical citations to 
the sections of the repealed Chapter have been 
added to the corresponding sections of the new 
Chapter. 

Session Laws 1981, c. 412, which enacted 
this Chapter, as amended by Session Laws 
1981, c. 747, s. 66, provided in s. 4(4) that in all 
places where they appeared in the General 
Statutes, the phrases “intoxicating liquor” and 
“liquor,” except where “liquor” appears in the 
phrase “spirituous liquor,” would be amended to 
read “alcoholic beverages.” 

Session Laws 2001-491, ss. 4.1 to 4.13, estab- 

lishes a Legislative Alcoholic Beverage Control 
Study Commission, and sets out a non-exclu- 
sive list of matters for the Commission to study. 
The Commission is to submit an interim report 
on or before April 15, 2002, and a final report on 
or before March 1, 2003. Upon the earlier of its 
final report or March 1, 2003, the Commission 
shall terminate. 

Session Laws 2001-491, ss. 11.1 to 11.13 
establish an Underage Drinking Study Com- 
mission, and sets out matters for the Commis- 

sion to study. The Commission is to submit an 
interim report on or before May 1, 2002, and a 
final report by December 1, 2002. Upon the 
filing of its final report or on December 1, 2002, 
whichever comes first, the Commission is to 
terminate. 

Session Laws 2001-491, s. 1, provides: “This 
act shall be known as “The Studies Act of 
200 12m 
Legal Periodicals. — For article, “A History 

of Liquor-by-the-Drink Legislation in North 
Carolina,” see 1 Campbell L. Rev. 61 (1979). 

For survey of 1981 administrative law, see 60 
N.C.L. Rev. 1165 (1982). 
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CASE NOTES 

Editor’s Note. — Some of the cases cited 
under the provisions of this Chapter were de- 
cided under similar provisions of former Chap- 
ters 18 and 18A. 
For a case discussing the development 

of alcoholic beverage control laws, see 
Hart v. Ivey, 102 N.C. App. 583, 403 S.E.2d 914, 
modified on other grounds, 332 N.C. 299, 420 
S.E.2d 174 (1992). 
ABC Permit Preempts Municipal Zoning 

Ordinance. — In case in which petitioner, 
without objection by respondent board, argued 
that the decision of the ABC Commission to 
grant him a permit preempted respondent’s 
denial of his special exception use permit re- 
quest since the zoning ordinance, upon which 
respondent’s denial was based, attempted to 
regulate the sale of alcoholic beverages, which 
is a violation of State law, the trial court did not 

§ 18B-101. Definitions. 

err in concluding that petitioner, as the holder 
of a valid ABC permit issued by the State 
Alcoholic Beverage Control Commission, was 
entitled to be issued a city beer license, and in 
ordering the tax collector of the city to issue any 
city license. Melkonian v. Board of Adjustment, 
85 N.C. App. 351, 355 S.E.2d 508, cert. denied, 
320 N.C. 631, 360 S.E.2d 91 (1987). 

Applied in Food Fair, Inc. v. City of 
Henderson, 17 N.C. App. 335, 194 S.E.2d 213 
(1973); AGL, Inc. v. North Carolina ABC 
Comm’n, 68 N.C. App. 604, 315 S.E.2d 718 
(1984). 
Quoted in Smith v. County of Mecklenburg, 

280 N.C. 497, 187 S.E.2d 67 (1972); State v. 
Williams, 283 N.C. 550, 196 S.E.2d 756 (1973). 

Cited in United States Labor Party v. Knox, 
430 F. Supp. 1359 (W.D.N.C. 1977). 

As used in this Chapter, unless the context requires otherwise: 
(1) “ABC law” or “ABC laws” means any statute or statutes in this 

Chapter or in Article 2C of Chapter 105, and the rules issued by the 
Commission under the authority of this Chapter. 

(2) “ABC permit” or “permits” means any written or printed authorization 
issued by the Commission pursuant to the provisions of this Chapter, 
other than a purchase-transportation permit. Unless the context 
clearly requires otherwise, as in the provisions concerning applica- 
tions for permits, “ABC permit” or “permit” means a presently valid 
permit. 

(3) “ABC system” means a local board and all ABC stores operated by it, 
its law-enforcement branch, and all its employees. 

(4) “Alcoholic beverage” means any beverage containing at least one-half 
of one percent (0.5%) alcohol by volume, including malt beverages, 
unfortified wine, fortified wine, spirituous liquor, and mixed bever- 
ages. 

(5) “ALE Division” means the Alcohol Law Enforcement Division of the 
Department of Crime Control and Public Safety. 

(5a) “Bailment surcharge” means the charge imposed on each case of 
liquor shipped from a Commission warehouse as provided in G.S. 
18B-208. This bailment surcharge is in addition to the bailment 
charge imposed by G.S. 18B-804(b)(2). 

(6) “Commission” means the North Carolina Alcoholic Beverage Control 
Commission established under G.S. 18B-200. 

(7) “Fortified wine” means any wine made by fermentation from grapes, 
fruits, berries, rice, or honey, to which nothing has been added other 
than pure brandy made from the same type of grape, fruit, berry, rice, 
or honey that is contained in the base wine, and which has an 
alcoholic content of not more than twenty-four percent (24%) alcohol 
by volume. 

(7a) “Historic ABC establishment” means a restaurant or hotel that meets 
all of the following requirements: 
a. Is on the national register of historic places. 
b. Is a property designed to attract local, State, national, and inter- 

national tourists located on a State Route (SR) and with a 

4 
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property line located within 1.5 miles of the intersection of a 
designated North Carolina scenic byway as defined in G.S. 
136-18(31). 

c. Is located within 15 miles of a national scenic highway. 
d. Is located in a county in which the on-premises sale of malt 

beverages or unfortified wine is authorized in two or more cities 
in the county. 

(8) “Local board” means a city or county ABC board, or local board created 
pursuant to the provisions of G.S. 18B-703. A local board is an 
independent local political subdivision of the State. Nothing in this 
Chapter shall be construed as constituting a local board the agency of 
a city or county or of the Commission. 

(9) “Malt beverage” means beer, lager, malt liquor, ale, porter, and any 
other brewed or fermented beverage containing at least one-half of 
one percent (0.5%), and not more than six percent (6%), alcohol by 
volume. 

(10) “Mixed beverage” means either of the following: 
a. A drink composed in whole or in part of spirituous liquor and 

served in a quantity less than the quantity contained in a closed 
package. 

b. A premixed cocktail served from a closed package containing only 
one serving. 

(11) “Nontaxpaid alcoholic beverage” means any alcoholic beverage upon 
which the taxes imposed by the United States, this State, or any other 
territorial jurisdiction in which the alcoholic beverage was purchased 
have not been paid. 

(12) “Person” means an individual, firm, partnership, association, corpo- 
ration, limited liability company, other organization or group, or other 
combination of individuals acting as a unit. 

(13) “Sale” means any transfer, trade, exchange, or barter, in any manner 
or by any means, for consideration. 

(13a) (See note.) “Special ABC area” means an area that meets the 
following requirements: 
Either: 
a. The area has fewer than 500 permanent residents, and the area: 

1. Is located in a county that borders another state, that has at 
least one city that has approved the operation of an ABC 
store, and in which the sale of unfortified wine and malt 
beverages is permitted countywide or in one city; and 

2. Contains more than 500 contiguous acres made up of private- 
ly-owned land and land owned by an association or a club 
that is exempt from income tax on its membership income 
under Article 4 of Chapter 105 of the General Statutes, has 
more than 200 members, was created for municipal and 
recreational purposes, and, for three or more years, has 
levied assessments or dues and provided municipal services; 
or 

b. The area has more than 500 permanent residents, and the area: 
1. Is located in a county: 

I. Where ABC stores have heretofore been established but in 
which the sale of mixed beverages has not been ap- 
proved; 

II. That borders on a county that has approved the sale of 
alcoholic beverages countywide and contains an interna- 
tional airport; and 

III. Borders on a county where ABC stores have heretofore 
been established by petition pursuant to law; and 

) 
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2. Contains more than 500 contiguous acres made up of private- 
ly-owned land and land owned by an association or a club 
that is exempt from income tax on its membership income 
under Article 4 of Chapter 105 of the General Statutes, has 
more than 200 members, was created for municipal and 
recreational purposes, and, for three or more years, has 
levied assessments or dues and provided municipal services; 
or 

c. The area is an area of a county where the following requirements 
are met: 
1. The county borders on the Atlantic Ocean and has a seaport 

supporting oceangoing vessels; 
. ABC stores have been established in the county and the sale of 

mixed beverages is allowed in six or more municipalities; 
. The population of the county, according to the 2000 census, 

exceeds 52,000; 
. The tourism economy of the county is made up of more than 

3,000 tourism-related jobs; and 
. Tourism expenditures within the county exceed two hundred 

million dollars ($200,000,000) annually. 
(14) “Spirituous liquor” or “liquor” means distilled spirits or ethyl alcohol, 

including spirits of wine, whiskey, rum, brandy, gin and all other 
distilled spirits and mixtures of cordials, liqueur, and premixed 
cocktails, in closed containers for beverage use regardless of their 
dilution. 

(14a) “Tourism ABC establishment” means a restaurant or hotel that 
meets both of the following requirements: 
a. Is located on property, a property line of which is located within 1.5 

miles of the end of an entrance or exit ramp of a junction on a 
national scenic parkway designed to attract local, State, national, 
and international tourists between the State line and Milepost 
460. 

b. Is located in a county in which the on-premises or off-premises sale 
of malt beverages or unfortified wine is authorized in at least one 

OUR aie) 7OOR. a 

city. 
(14b) “Tourism resort” means: 

a. Any restaurant and lodging facility, whether public or private, 
owned and operated as a resort property offering food, beverage, 
lodging, and meeting facilities to travelers and tourists and 
featuring one or more golf courses and two or more tennis courts 
along with other recreational and sporting activities, or 

b. Any restaurant, whether public or private, owned and operated as 
a resort property offering food and beverage to travelers and 
tourists and featuring an equestrian center and two or more 
sad courts along with other recreational and sporting activi- 
ies. 

Receipts from sporting and recreational activities of a tourism resort 
shall be at least twenty-five percent (25%) of total gross receipts. 
Receipts from the sale of alcoholic beverages shall not exceed fifty 
percent (50%) of total gross receipts. A tourism resort open to the 
public shall advertise at least quarterly in a regional or national 
travel or sports industry publication, or in the State travel guide 
published by the North Carolina Department of Commerce. 

(15) “Unfortified wine” means wine that has an alcoholic content produced 
only by natural fermentation or by the addition of pure cane, beet, or 
dextrose sugar. (1981, c. 412, s. 2; 1981 (Reg. Sess., 1982), c. 1262, s. 

6 
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2; c. 1285, s. 1; 1983, c. 435, s. 41; 1985, c. 69; 1987, c. 443, s. 1; 1989, 
c. 629, s. 1; 1989 (Reg. Sess., 1990), c. 1024, s. 5; 1991 (Reg. Sess., 
1992) e020, ase 10; 1993 ¢. 41 bess) 21995, c. 466,49171997-443. 
s. 16.27(b); 1999-461, s. 1; 1999-462, ss. 1, 18; 2001-515, s. 1.) 

Local Modification. — Graham and Swain: 
2001-515, s. 2; village of Bald Head Island: 

1985, c. 156. 
Editor’s Note. — Session Laws 1987, c. 443, 

which added former subdivision (16), defining 
“Unincorporated area”, which was rewritten in 
1989 to define “Special ABC area” and renum- 
bered subdivision (18a), provided in s. 3 that 
the act would not include Robeson, Cleveland, 
Rutherford and Polk Counties. 

Session Laws 1989, c. 629, which amended 
former subdivision (16) (now subdivision 13a)), 
provides in s. 4, as amended by Session Laws 
1999-462, s. 11: “This act shall not include 
Columbus, Caswell, Person, Granville, Vance, 
Warren, Halifax, Robeson, Cleveland, 
Rutherford, Polk, Davidson, and Davie Coun- 
ties.” 

Session Laws 2001-515, s. 6, is a severability 
clause. 

Effect of Amendments. — Session Laws 

2001-515, s. 1, effective January 4, 2002, in 

subdivision (13a)a, redesignated former subdi- 
vision 1 as introductory language, substituting 
“The area has” for “Has” at the beginning 
thereof and adding “and the area” at the end, 

redesignated former subdivisions 2 and 3 as 
present subdivisions 1 and 2, respectively, and 
made related punctuation changes; made iden- 
tical changes to subdivision (13a)b; added “or” 
at the end of subdivision (13a)b2; and added 
subdivision (13a)ec. 

Legal Periodicals. — For article, “A History 
of Liquor-by-the-Drink Legislation in North 
Carolina,” see 1 Campbell L. Rev. 61 (1979). 

For survey of 1978 administrative law, see 57 
N.C.L. Rev. 831 (1979). 

For comment, “Liability of Commercial Ven- 
dors, Employers, and Social Hosts for Torts of 

the Intoxicated,” see 19 Wake Forest L. Rev. 

1013 (1983). 

CASE NOTES 

Editor’s Note. — Many of the cases below 
were decided under similar provisions of former 
Chapters 18 and 18A. 
Alcoholic Content. — The State’s evidence 

was sufficient for the jury in a prosecution of 
defendant for illegal possession of intoxicating 
liquor for the purpose of sale in violation of 
former § 18A-7 where it tended to show that 

defendant had in his constructive possession 
more than four liters of liquor with an alcoholic 
content of greater than 21%. State v. Harrell, 
50 N.C. App. 531, 274 S.EH.2d 353 (1981). 
The General Assembly clearly intended 

to preempt the regulation of malt bever- 
ages in order to prevent local governments 
from enacting regulatory ordinances. State v. 
Williams, 283 N.C. 550, 196 S.E.2d 756 (1973). 

Allowing local governments to regulate malt 
beverages contrary to State law would result in 
an intolerable situation whereby citizens law- 
fully possessing beer in one county would be 
violating a criminal law in another. The legis- 
lature preempted the field in order to avoid 

such confusion. State v. Williams, 283 N.C. 550, 
196 S.E.2d 756 (1973). 

A permit grants a privilege. It does not 
convey either a constitutional right or a prop- 
erty right. Hursey v. Town of Gibsonville, 284 
N.C. 522, 202 $.E.2d 161 (1974). 

It is subject to cancellation by the issu- 
ing authority for cause. Hursey v. Town of 
Gibsonville, 284 N.C. 522, 202 S.E.2d 161 
(1974). 

Those wines formerly called “sweet 
wines” are now called “fortified wines.” 
Clark v. North Carolina Bd. of Alcoholic Con- 
trol, 14 N.C. App. 464, 188 S.E.2d 705 (1972). 

Applied in State v. Daughtry, 61 N.C. App. 
320, 300 S.E.2d 719 (1983). 
Quoted in Clark v. Inn West, 89 N.C. App. 

275, 365 S.E.2d 682 (1988). 

Stated in State v. Fletcher, 92 N.C. App. 50, 
373 S.E.2d 681 (1988). 

Cited in In re Hardy, 39 N.C. App. 610, 251 
S.E.2d 643 (1979). 

OPINIONS OF ATTORNEY GENERAL 

What Constitutes Sale of Beer. — See 
opinion of Attorney General to Mr. Lee P. 

Phillips, Director of Enforcement, State Board 

of Alcoholic Control, 40 N.C.A.G. 3 (1970). 
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§ 18B-102. Manufacture, sale, etc., forbidden except as 
expressly authorized. 

(a) General Prohibition. — It shall be unlawful for any person to manufac- 
ture, sell, transport, import, deliver, furnish, purchase, consume, or possess 
any alcoholic beverages except as authorized by the ABC law. 

(b) Violation a Class 1 Misdemeanor. — Unless a different punishment is 
otherwise expressly stated, any person who violates any provision of this 
Chapter shall be guilty of a Class 1 misdemeanor. In addition the court may 
impose the provisions of G.S. 18B-202 and of G.S. 18B-503, 18B-504, and 
18B-505. C1i923¥ criss ©.5 3s ila) 1937) co498 6 Ba cra fos oscil as. 
seoOT 1946359. ssl eel OAnee. (80 c.005: ssi, oe LU ie no ieee 
TPO T39C. 4708S 19S 7c LO1a oon Co 29. Cid is 2 Oecd oes os Calas 
Sl 19798 C. 685. Ss. Leos CA 2 se 1 Sod, CaouU. Sb O95. Ca Ooh 
T1994" Eix? Sesseuc. 12 6.29070 74s 1A cy.) 

CASE NOTES 

Editor’s Note. — Many of the cases below 
were decided under similar provisions of former 
Chapters 18 and 18A. 

State’s Regulations in Relation to Inter- 
state Commerce Clause. — Both by the U.S. 
Const., Amend. XXI and this Chapter, liquor 
has been placed in a category somewhat differ- 
ent from other articles of commerce, and the 
State’s regulations thereof should not be held 
obnoxious to the interstate commerce clause, 
unless clearly in conflict with granted federal 
powers and congressional action thereunder. 
Statev., Hallj0224-N 0.93149 3005 2d 158 
(1944). 

Guilty Knowledge. — This section must be 
interpreted in the light of the common-law 
principle that guilty knowledge is an essential 
element of crime, and therefore a person cannot 
be held guilty of illegally transporting alcoholic 
beverages if he has no knowledge of the nature 
of the goods transported. State v. Welch, 232 
N.C. 77, 59 S.E.2d 199 (1950). 
A principal acts through its agents and em- 

ployees and is responsible for their conduct. 
American Legion v. North Carolina State Bd. of 
Alcoholic Control, 27 N.C. App. 266, 218 S.E.2d 
5913 (1975). 
Possession may be either actual or con- 

structive. State v. Meyers, 190 N.C. 239, 129 
S.E. 600 (1925). See also State v. Norris, 206 
N.C. 191, 173 S.E. 14 (1934); State v. Webb, 233 
N.C. 382, 64 S.E.2d 268 (1951); State v. 
Harrelson, 245 N.C. 604, 96 S.E.2d 867 (1957); 
State v. Glenn, 251 N.C. 156, 110 S.E.2d 791 
(1959). 
A prima facie case of the unlawful sale of 

alcoholic beverages may be established by cir- 
cumstances sufficient to show that the defen- 
dant had in his constructive possession large 
quantities of whiskey not on his premises, in 
the possession of others who held it for him. 
State v. Pierce, 192 N.C. WOO) 136 s5 Bead 21 
(1926). 

An accused has possession of alcoholic bever- 
ages when he has both the power and the intent 
to control its disposition or use. The requisite 
power to control may reside in the accused 
acting alone or in combination with others. 
State v. Fuqua, 2384 N.C. 168, 66 S.E.2d 667 
(1951): 

Ifa man procures another to obtain liquor for 
him and put it in a given place, and the other 
performs this agreement and places the liquor, 
then the possession is complete. A person may 
be in the possession of the article which he has 
not at the moment about his person. The con- 
structive possession, as well as the actual pos- 
session, is in the contemplation of the statute. 
State v. Myers, 190 N.C. 239, 129 S.E. 600 

(1925); State v. Pierce, 192 N.C. 766, 136 S.E. 
121 (1926). 
Evidence Held Sufficient. — Although de- 

fendant made no mention of the sale of alcohol, 

and there was no mention of a price to be paid 
or received for the liquor, the evidence was 
sufficient to show a sale under this section 
where defendant left the house with a request 
from the undercover officer that defendant pro- 
vide her with liquor, complied with the request, 
and received money for the transfer of alcohol 
and marijuana. State v. Fletcher, 92 N.C. App. 
50, 373 S.E.2d 681 (1988). 
Burden of Showing Right to Possess. — 

This section contemplates that no person shall 
transport or have in his possession for the 
purpose of sale any alcoholic beverages. There 
are exceptions and, ordinarily, the burden is on 
him who asserts that he comes within the 
exception to show by way of defense that he is 
one of that class authorized by law to have 
intoxicants in his possession. State v. Gordon, 
224 N.C. 304, 30 S.E.2d 43 (1944); State v. 
Fletcher, 92 N.C. App. 50,373 *S.E.2d 681 
(1988). 
Possession of Taxpaid Liquor at Unau- 
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thorized Place Unlawful. — Possession of 
taxpaid whiskey is illegal under this section if 

- it is not at an authorized place. State v. 
Welborn, 249 N.C. 268, 106 S.E.2d 204 (1958). 
The possession of nontaxpaid liquor in 

any quantity anywhere in the State is, without 
exception, unlawful. State v. Barnhardt, 230 
N.C. 228, 52 S.E.2d 904 (1949). 
Purpose of Possession Immaterial. — 

Upon the trial for transporting alcoholic bever- 
ages in violation of this Article, the purpose of 
the possession of the intoxicants, or that it was 
for the purpose of profit, is immaterial, and the 
fact that the person accused is carrying intoxi- 
cants from one place to another is sufficient. 

' State v. Sigmon, 190 N.C. 684, 130 S.E. 854 
(1925). 
Whether the transportation of nontaxpaid 

whiskey is unlawful does not depend upon 
whether it is being transported for the purpose 
of sale. State v. Wells, 259 N.C. 173, 130 S.E.2d 
299 (1963). 
The word “transport” means to carry or 

convey from one place to another, and there- 
fore a person transports alcoholic beverages if 
he carries them on his person or conveys them 
in a vehicle under his control or in any other 
manner, regardless of whether they belong to 
him or are in his custody. State v. Welch, 232 
N.C. 77, 59 S.E.2d 199 (1950). 
A person is guilty of unlawfully trans- 

porting alcoholic beverages in violation of 
this section if he knowingly transports alcoholic 
beverages for any purpose other than those 
specified in this Chapter. State v. Welch, 232 
N.C. 77, 59 S.E.2d 199 (1950). 
Transportation as Including Possession. 

— Where the evidence was sufficient to convict 
the defendant of transporting whiskey under 
this section, the transportation of spiritous li- 
quor included the possession. State v. Sigmon, 
190 N.C. 684, 130 S.E. 854 (1925). 
Where an indictment for violating the prohi- 

bition law contained a count as to the unlawful 
possession and also as to unlawfully transport- 
ing spirituous liquor, an acquittal upon the first 
was not inconsistent with a conviction on the 
second issue. They are two distinct offenses 
under the statute. State v. Sigmon, 190 N.C. 
684, 130 S.E. 854 (1925). 

Only a person in the actual or constructive 
possession of nontaxpaid whiskey, absent con- 
spiracy or aiding and abetting, could be guilty 
of the unlawful transportation thereof. State v. 
Wells, 259 N.C. 173, 180 S.E.2d 299 (1963). 
Receiving Alcoholic Beverages. — There 

is no provision in this Article which in express 
terms prohibits one from receiving alcoholic 
beverages. Except as embraced and included by 
the acts which are prohibited in the statute, the 
mere receiving of alcoholic beverages is not 
forbidden. State v. Hammond, 188 N.C. 602, 
125 S.E. 402 (1924). 
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It was bad pleading to make the mere receipt 
of liquor the subject of a separate and indepen- 
dent count; and the charge that the mere re- 
ceipt of same, though only in the home of the 
recipient and kept there only for a lawful pur- 
pose, is forbidden was not warranted by any 
proper construction of the statute suggested to 
this court. State v. Hammond, 188 N.C. 602, 
125 S.E. 402 (1924). 

Effect on Recovery Under Compensa- 
tion Act. — The mere fact that an applicant for 
compensation under the provisions of the 
Workers’ Compensation Act had in his posses- 
sion whiskey contrary to this section did not 
alone prevent the recovery of compensation. 
Jackson v. Dairymen’s Creamery, 202 N.C. 196, 
162 S.E. 359 (1932). 
Separate Offenses Charged in Same 

Warrant. — The offenses of delivering and of 
keeping for sale are separate offenses and al- 
though charged in the same warrant, they will 
be treated as separate counts. State v. Jarrett, 
189 N.C. 516, 127 S.E. 590 (1925). 
Sufficiency of Evidence. — See State v. 

Meyers, 190 N.C. 239, 129 S.E. 600 (1925); 
State v. Sigmon, 190 N.C. 684, 130 S.E. 854 
(1925); State v. Pierce, 192 N.C. 766, 136 S.E. 

121 (1926); State v. Hege, 194 N.C. 526, 140 
S.E. 80 (1927); State v. Norris, 206 N.C. 191, 
173 S.E. 14 (1934); State v. Epps, 213 N.C. 709, 
197 S.E. 580 (1938); State v. Wilson, 227 N.C. 
43, 40 S.E.2d 449 (1946); State v. Holbrook, 228 
N.C. 582, 46 S.E.2d 842 (1948); State v. Vanhoy, 
230 N.C. 162, 52 S.E.2d 278 (1949); State v. 
Webb, 233 N.C. 382, 64S.E.2d 268 (1951); State 
v. Harrelson, 245 N.C. 604, 96 S.E.2d 867 

(1957); State v. Mitchell, 260 N.C. 235, 132 
S.E.2d 481 (1963). 
Testimony by officers searching without 

a warrant that they found a quantity of 
nontaxpaid liquor in defendant’s car was held 
competent. State v. Vanhoy, 230 N.C. 162, 52 
S.E.2d 278 (1949). 
General Verdict Sufficient for Convic- 

tion. — A general verdict of guilty, under evi- 
dence tending to show that the defendant un- 
lawfully had in his possession, when not in his 
private dwelling, alcoholic beverages, under an 
indictment therefor, as well as for the unlawful 
receiving and transportation, was sufficient to 
sustain a conviction upon the count of posses- 
sion prohibited. State v. McAllister, 187 N.C. 
400, 121 S.E. 739 (1924). 
Erroneous Charge as to Separate Count 

Harmless. — Where a general verdict of guilty 
had been rendered against the defendant, upon 
competent evidence tending to show that he 
unlawfully had spirituous liquor in his posses- 
sion, an erroneous charge as to receiving and 
transporting it was harmless error. State v. 
McAllister, 187 N.C. 400, 121 S.E. 739 (1924). 
Harmless Error. — When a defendant was 

charged in two counts in the bill of indictment 
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with separate offenses of the same grade, and session was physically necessary to the act of 
the jury returned a verdict of guilty as to both transporting. State v. Chavis, 232 N.C. 83, 59 
counts, error in the trial of one count was’ S.E.2d 348 (1950). 
harmless and did not entitle defendant to a new Estate of accident victim could not 
trial when such error did not affect the verdict maintain a wrongful death action against 
on the other count. State v. Epps, 213 N.C. 709, vendors where the estate could not show that 
197 S.E. 580 (1938). had victim lived, she could have maintained a 
Distinct Charges Supporting Separate negligence per se action based on a violation of 

Sentences. — A charge of unlawful possession § 18B-302, or an action under common law 

of alcoholic beverages for the purpose of sale negligence based on the selling of alcohol to 
and a charge of unlawful sale of alcoholic bev- underage persons in violation of this section. 
erages are distinct charges of separate offenses Estate of Mullis v. Monroe Oil Co., 127 N.C. 
and support separate sentences by the courton App. 277, 488 S.E.2d 830 (1997), aff’d, 349 N.C. 
a general plea of guilty. State v. Moschoure, 214 196, 505 S.E.2d 131 (1998). 
IN: C3211 9905. We 9254938). Civil Suit Based on Violation. — A negli- 
Sentence of Two Years Constitutional.— gence per se claim could not have been main- 

See State v. Beavers, 188 N.C. 595, 125S.E.258 tained by the decedent against the vendors of 

(1924). alcoholic beverages based on the vendors’ vio- 
Separate Punishment for Different lation of the statute prohibiting sale of such 

Counts. — Upon a general verdict of guilty to beverages to underage persons; thus, the estate 
and indictment charging separately unlawful could not maintain wrongful death action. Es- 
possession of alcoholic beverages and unlawful tate of Mullis v. Monroe Oil Co., 349 N.C. 196, 
transportation of alcoholic beverages, the court 505 S.E.2d 131 (1998). 
is empowered to assign separate punishment Quoted in Hutchens v. Hankins, 63 N.C. 
for each count, notwithstanding that the pos- App. 1, 303 S.E.2d 584 (1983). 

§ 18B-102.1. Direct shipments from out-of-state prohib- 
ited. 

(a) It is unlawful for any person who is an out-of-state retail or wholesale 
dealer in the business of selling alcoholic beverages to ship or cause to be 
shipped any alcoholic beverage directly to any North Carolina resident who 
does not hold a valid wholesaler’s permit under Article 11 of this Chapter. 

(b) The Commission shall mail a notice by certified mail ordering a person 
who violates the provisions of subsection (a) of this section to cease and desist 
any shipments of alcoholic beverages to North Carolina residents. If the 
offender cannot produce a receipt or otherwise show that applicable State 
taxes have been paid on the shipped alcohol within 30 days after this notice 
has been deposited by certified mail addressed to the out-of-state retail or 
wholesale dealer either at the address shown on the shipment or the last 
known address of that dealer in any legal registry, such as a registry with the 
Secretary of State for incorporation of a business, or within 30 days after 
personal service of the notice on the out-of-state retail or wholesale dealer, it 
shall be presumptive evidence of his intent to ship alcoholic beverages directly 
to a North Carolina resident who does not hold a valid wholesaler’s permit 
issued by the Commission. 

(c) This section shall not apply to producers of beverage alcohol holding a 
basic permit from the Bureau of Alcohol, Tobacco and Firearms. 

(d) Upon determination by the Commission that a holder of a basic permit 
from the Bureau of Alcohol, Tobacco and Firearms has made an illegal 
shipment to consumers in North Carolina, the Commission shall notify the 
Bureau of Alcohol, Tobacco and Firearms in writing and by certified mail and 
request the Bureau to take appropriate action. 

(e) Whoever violates the provisions of this section shall be guilty of a Class 
I felony and shall pay a fine of not more than ten thousand dollars ($10,000). 
(1997-348, s. 1.) 
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§ 185-103. Exemptions. 

The following activities shall be permitted: 
(1) The use of ethyl alcohol for scientific, chemical, pharmaceutical, 

mechanical, and industrial purposes; 
(2) The use of ethyl alcohol by persons authorized to obtain it tax free, as 

provided by federal law; 
(3) The use of ethyl alcohol in the manufacture and preparation of any 

product unfit for use as a beverage; 
(4) The use of alcoholic beverages by licensed physicians, druggists, or 

dental surgeons for medicinal or pharmaceutical purposes; or the use 
of alcoholic beverages by medical facilities established and main- 
pas for the treatment of patients addicted to the use of alcohol or 
rugs; 

(5) The use of grain alcohol by college, university or State laboratories, 
and by manufacturers of medicine, for compounding, mixing, or 
preserving medicines or medical preparations, or for surgical pur- 
poses; 

(6) The manufacture, importation, and possession of denatured alcohol 
produced and used as provided by federal law; 

(7) The manufacture or sale of cider or vinegar; 
(8) The possession and use of unfortified wine or fortified wine for 

sacramental purpose by any organized church or ordained minister, 
including in public school buildings when the use of those buildings is 
approved by the local school board; 

(9) The possession and use of alcohol acquired for controlled-drinking 
programs as authorized under G.S. 20-139.1(g); 

(10) The use of spirituous liquor in the manufacture of flavors or flavoring 
extracts that are unfit for beverage use. (1923, c. 1, ss. 4, 19, 20; C.S., 
SsHo4ii( ay sed): 4955NC M4: 1971 872.5..17¢, 1233; 1981. c. 412. 
sa2ic. /477s\136; 1981 (ReorSess.n1 982), cial 262,.53::1983".c. 435. -s. 
Or whOSS Weno66 Msi 1999 "er 12 Tesaquls) 

§ 18B-104. Administrative penalties. 

(a) Penalties. — For any violation of the ABC laws, the Commission may 
take any of the following actions against a permittee: 

(1) Suspend the permittee’s permit for a specified period of time not longer 
than three years; 

(2) Revoke the permittee’s permit; 
(3) Fine the permittee up to five hundred dollars ($500.00) for the first 

violation, up to seven hundred fifty dollars ($750.00) for the second 
violation, and up to one thousand dollars ($1,000) for the third 
violation; or 

(4) Suspend the permittee’s permit under subdivision (1) and impose a 
fine under subdivision (3). 

(b) Compromise. — In any case in which the Commission is entitled to 
suspend or revoke a permit, the Commission may accept from the permittee an 
offer in compromise to pay a penalty of not more than five thousand dollars 
($5,000). The Commission may either accept a compromise or revoke a permit, 
but not both. The Commission may accept a compromise and suspend the 
permit in the same case. 

(c) Fines and Penalties to Treasurer. — The clear proceeds of fines and 
penalties assessed pursuant to this section shall be remitted to the Civil 
Penalty and Forfeiture Fund in accordance with G.S. 115C-457.2. 

(d) Effect on Licenses. — Suspension or revocation of a permit includes 
automatic suspension or revocation of any related State or local revenue 
license. 

11 
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(e) Effect on Other Permits. — Unless some other disposition is ordered by 
the Commission, revocation or suspension of a permit under subsection (a) 
includes automatic revocation or suspension, respectively, of any other ABC 
permit held by the same permittee for the same establishment. (1939, c. 158, 
s, 514: 1943, c. 400, s. 6; 1945, c. 903, s: 1; 1947, c. 1098, ss. 2; 3;:1949, c. 974, 
ss. 7, 14; 1953, c. 1207, ss. 2-5; 1957, cc. 1048, 1440; 1963, c. 426, ss. 4, 5, 10, 
12:c. 460, s. 1; 1971,.c, 872, 5.1; 1973, c. 4/6; :seloo1Or feck669xeul- 1981, 
c, 412, s. 2; 1998-215, s. 27.) 

Legal Periodicals. — For survey of 1981 For a survey of 1996 developments in consti- 
administrative law, see 60 N.C.L. Rev. 1165 tutional law, see 75 N.C.L. Rev. 2252 (1997). 

(1982). 

CASE NOTES 

Editor’s Note. — Many of the cases below § 18A-43 was that all acts of employees 
were decided under similar provisions of former were imputed to the permittee. Dove v. 
Chapters 18 and 18A. North Carolina Bd. of Alcoholic Control, 37 

Legislation for Revocation and Suspen-_ N.C. App. 605, 246 S.E.2d 584 (1978). 
sion of Permits Is Constitutional. — See Co-permittees did, as a matter of law, 

Boyd v. Allen, 246 N.C. 150, 97 S.E.2d 864 knowingly allow the use of their premises 
(1957). for an unlawful purpose where their em- 
A violation of either a statute or aregu- ployee sold heroin on the premises, even 

lation is sufficient to support the suspen- though there was no evidence, other than the 
sion of a license. Crest Bon, Inc. v. North physical proximity of one co-permittee, that 
Carolina Bd. of Alcoholic Control, 279 N.C. 140 ; . SERS eCung ate Ne NT eS Ne Ae either co-permittee had actual knowledge of the 
Fol S.H.2d 448 1971). 4 eres transaction, since all acts of employees were 
pier Meh abl ise STE ODay ke imputed to the permittee for the purposes of 

those who meet vhe standards sy MichEhe Cor: former similar section. Dove v. North Carolina 
Ee SUOUgeeNcle pha) eRe be at eer Re Bd. of Alcoholic Control, 37 N.C. App. 605, 246 
revoked if the permittee fails to keep faith with R E 2d 584 (1978) : i 
the Commission by observing its regulations : : : ; 
and obeying the laws of the State. J. Lampros Cited in Melkonian v. ete of meri 
Whsle., Inc. v. North Carolina Bd. of Alcoholic 89 N.C. App. 351, 355 S.E.2d 503 (1987); State 

Control, 265 N.C. 679, 144 S.E.2d 895 (1965). V. Wilson, 127 N.C. App. 129, 488 S.E.2d 303 
The law of this State under former (1997). 

OPINIONS OF ATTORNEY GENERAL 

Editor’s Note. — Many of the opinions below State Board of Alcoholic Control, 41 N.C.A.G. 
were issued under similar provisions of former 50 (1970). 
Chapter 18. Authority of Commission to Regulate 

Inquiry into Permittee’s Suitability to Advertising of Alcoholic Beverages. — See 
Hold Permit at Several Locations. — See opinion of Attorney General to Mr. Lee P. 
opinion of Attorney General to Mr. D.L. Phillips, State Board of Alcoholic Control, 40 
Pickard, Assistant Director — Hearing Officer, N.C.A.G. 1 (1970). 

§ 18B-105. Advertising. 

(a) General Rule. — No person shall advertise alcoholic beverages in this 
State except in compliance with the rules of the Commission. 

(b) Rule-making Authority. — The Commission shall have the authority to 
adopt rules to: 

(1) Prohibit or regulate advertising of alcoholic beverages by permittees in 
___ hewspapers, pamphlets, and other print media; 
(2) Prohibit or regulate advertising by on-premises permittees of brands 

or prices of alcoholic beverages via newspapers, radio, television, and 
other mass media; 

(3) Prohibit deceptive or misleading advertising of alcoholic beverages; 

12 
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(4) Require all advertisements of alcoholic beverages to disclose fully the 
identity of the advertiser and of the product being advertised; 

(5) Prohibit advertisements of alcoholic beverages on the premises of a 
permittee, or regulate the size, number, and appearance of those 
advertisements; 

(6) Prohibit or regulate advertisement of prices of alcoholic beverages on 
the premises of a permittee; 

(7) Prohibit or regulate alcoholic beverage advertisements on billboards; 
(8) Prohibit alcoholic beverage advertisements on outdoor signs, or regu- 

late the nature, size, number, and appearance of those advertise- 
ments; 

(9) Prohibit or regulate advertising of alcoholic beverages by mail: 
(10) Prohibit or regulate contests, games, or other promotions which serve 

or tend to serve as advertisement for a specific brand or brands of 
alcoholic beverages; and 

(11) Prohibit or regulate any advertising of alcoholic beverages which is 
contrary to the public interest. (1923, c. 1, s. 3; C.S., s. 3411(c); 1933, 
cc. 216, 229; 1945, c. 903, s. 1; 1947, c. 1098, ss. 2, 3; 1957, c. 1048: 
M03, C420. 5. 107c. 460) si; 1OTt crore, 6. 1 1081 cea 12. 5 2") 

OPINIONS OF ATTORNEY GENERAL 

Authority of Commission to Regulate 40 N.C.A.G. 1 (1970) (issued under former 
Advertising. — See opinion of Attorney Gen- Chapter 18). 
eral to Mr. Lee P. Phillips, State A.B.C. Board, 

§ 18B-106. Alcoholic beverages for use on oceangoing 
ships. 

(a) Delivery Permitted. — Alcoholic beverages for use outside the United 
States on oceangoing vessels shall be delivered as follows: 

(1) Spirituous liquor may be imported into this State under United States 
customs bonds, held in United States customs bonded warehouses, 
and transferred between those warehouses. Spirituous liquors may 
only be released from customs bonds for delivery to an officer or agent 
of an oceangoing vessel who has obtained a permit from the Commis- 
sion for that purpose. 

(2) Malt beverages, unfortified wine, and fortified wine may be sold and 
delivered by any wholesaler or retailer licensed in this State to an 
officer or agent of an oceangoing vessel. The Commission may require 
the officer or agent to obtain a permit before purchasing alcoholic 
beverages under this subdivision. 

(b) Definition. — “Oceangoing vessel” means a ship which plies the high 
seas in interstate or foreign commerce, in the transport of freight or passen- 
gers, or both, for hire exclusively. 

(c) Rules. — The Commission may issue rules relating to applications for 
permits and otherwise regulate the importation, sale, and delivery of alcoholic 
beverages under this section to insure that those beverages are used only on 
oceangoing vessels outside the United States. (1981, c. 412, s. 2.) 

§ 18B-107. Alcoholic beverages for use in air commerce. 

(a) Purchase and Storage. — The Commission may issue permits authoriz- 
ing air carriers offering regularly scheduled or chartered flights in foreign, 
interstate, or intrastate commerce to purchase malt beverages, unfortified 
wine, and fortified wine from any wholesaler or retailer licensed in this State, 

13 
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and to transport those alcoholic beverages. The Commission may also autho- 
rize air carriers to store, at facilities approved by the Commission, alcoholic 
beverages to be sold or served pursuant to subsection (b). 

(b) Sale. — Air carriers may sell and serve alcoholic beverages anywhere in 
this State to passengers while in transit aboard any aircraft. At airports which 
service airplanes boarding at least 150,000 passengers annually, air carriers 
may serve complimentary alcoholic beverages to their passengers in air carrier 
passenger rooms approved by the Commission. Alcoholic beverages may not be 
sold in such a room unless a permit has been issued under Article 10 
authorizing sale there. (1981, c. 412, s. 2.) 

§ 18B-108. Sales on trains. 

Alcoholic beverages may be sold on railroad trains in this State upon 
compliance with Article 2C of Chapter 105 of the General Statutes. (1981, c. 
412, s. 2; c. 747, s. 37; 1985, c. 114, s. 5; 2000-140, s. 39.) 

Effect of Amendments. — Session Laws 105 of the General Statutes” for “receipt of the 
2000-140, s. 39, effective July 21, 2000, substi- required revenue license under G.S. 105- 
tuted “compliance with Article 2C of Chapter 113.76.” 

§ 185-109. Direct shipment of alcoholic beverages into 
State. 

(a) General Prohibition. — No person shall have any alcoholic beverage 
mailed or shipped to him from outside this State unless he has the appropriate 
ABC permit. 

(b) Armed Forces Installation. — No person shall have malt beverages or 
unfortified wine shipped directly from a point outside this State to an armed 
forces installation within this State if those alcoholic beverages are for resale 
on the installation. (1923, c. 1, s. 2; C.S., s. 3411(b); 1971, c. 872, s. 1; 1975, ¢. 
604, s. 4; 1981, c. 412. s. 2.) 

§ 18B-110. Emergency. 

When the Governor finds that a “state of emergency,” as defined in G.S. 
14-288.1, exists anywhere in this State, he may 

(1) Order the closing of all ABC stores, and 
(2) Order the cessation of all sales, transportation, manufacture, and 

bottling of alcoholic beverages. 
The Governor’s order shall apply in those portions of the State designated in 

the order, for the duration of the state of emergency. Any order by the Governor 
under this section shall be directed to the Chairman of the Commission and to 
the Secretary of Crime Control and Public Safety. (1969, c. 869, ss. 4, 5; 1971, 
c. 872, s. 1; 1977, c. 70, s. 21; 1977, 2nd Sess., c. 1138, s. 16; 1981, c. 412, s. 2.) 

§ 18B-111. Nontaxpaid alcoholic beverages. 
No person may possess, transport, or sell nontaxpaid alcoholic beverages 

except as authorized by the ABC law. (1981 (Reg. Sess., 1982), c. 1262, s. 4.) 

$§ 18B-112 through 18B-119: Reserved for future codification pur- 
poses. 
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ARTICLE 1A. 

Compensation for Injury Caused by Sales to Underage Persons. 

§ 18B-120. Definitions. 

As used in this Article: 
(1) “Aggrieved party” means a person who sustains an injury as a 

consequence of the actions of the underage person, but does not 
include the underage person or a person who aided or abetted in the 
sale or furnishing to the underage person. 

(2) “Injury” includes, but is not limited to, personal injury, property loss, 
loss of means of support, or death. Damages for death shall be 
determined under the provisions of G.S. 28A-18-2(b). Nothing in G.S. 
28A-18-2(a) or subdivision (1) of this section shall be interpreted to 
preclude recovery under this Article for loss of support or death on 
account of injury to or death of the underage person or a person who 
aided or abetted in the sale or furnishing to the underage person. 

(3) “Underage person” means a person who is less than the age legally 
required for purchase of the alcoholic beverage in question. 

(4) “Vehicle” shall have the same meaning as prescribed by G.S. 20- 
POM AD I 198300) 400,650.) 

Legal Periodicals. — For comment, “Liabil- 
ity of Commercial Vendors, Employers, and 
Social Hosts for Torts of the Intoxicated,” see 19 
Wake Forest L. Rev. 1013 (1983). 

For Survey of Developments in North Caro- 

lina Law (1992), see 71 N.C.L. Rev. 1893 (1993). 
For Note, Vendor Liability for the Sale of 

Alcohol to an Underage Person: The Untoward 
Consequences of Estate of Mullis v. Monroe Oil 
Co., see 21 Campbell L. Rev. 277 (1999). 

CASE NOTES 

Effect of Article. — This Article does not 
create a new cause of claim for loss of support or 
death from injury to the underage person; 
rather, the plain language of the statute has 
the effect of eliminating the underage person’s 
contributory negligence as a bar to an ag- 
grieved party’s cause of action against the local 
ABC Board or the permittee. If the three re- 
quirements of § 18B-121 are met, an aggrieved 
party may recover for the loss of support or 
death of the underage person. Clark v. Inn 
West, 89 N.C. App. 275, 365 S.E.2d 682, rev'd 
on other grounds, 324 N.C. 415, 379 S.E.2d 23 
(1989) (holding an underaged person does not 
qualify as an aggrieved party.) 

Subdivision (2) of this section abolishes 
the common law defense of contributory 
negligence insofar as an aggrieved party 
is concerned and must be strictly construed. 
Clark v. Inn West, 89 N.C. App. 275, 365 S.E.2d 
682, rev'd on other grounds, 324 N.C. 415, 379 

S.E.2d 23 (1989) (holding an underaged person 
does not qualify as an aggrieved party.) 

To recover under the Dram Shop Act, an 
individual must be an “aggrieved party” 
as defined by statute. Estate of Darby v. 
Monroe Oil Co., 127 N.C. App. 301, 488 S.E.2d 
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828 (1997), cert. denied, 347 N.C. 397, 494 
S.E.2d 602 (1997). 
Aggrieved Party Not Shown. — Where 

passenger/owner aided and abetted driver in 
the purchase of beer from store, he was not an 
“aggrieved party” within the meaning of the 
Dram Shop Act and his estate could not recover 
against seller under the Dram Shop Act. Estate 
of Darby v. Monroe Oil Co., 127 N.C. App. 301, 
488 S.E.2d 828 (1997), cert. denied, 347 N.C. 
397, 494 S.E.2d 602 (1997). 
Although passenger/owner of car did not con- 

tribute any money towards the purchase of 
alcohol, as he drove the purchaser to the store 
in his car, waited for the purchaser to return 
and allowed the purchaser to drive his car the 
passenger/owner aided and abetted in the pur- 
chase of the beer. Therefore, the claim against 
the store by passenger/owner’s estate was 
barred as a matter of law by the “aided and 
abetted” exception to the definition of an “ag- 
grieved party”. Estate of Darby v. Monroe Oil 
Co., 127 N.C. App. 301, 488 S.E.2d 828 (1997), 
cert. denied, 347 N.C. 397, 494 S.E.2d 602 

(1997). 
Quoted in Stutts v. Adair, 94 N.C. App. 227, 

380 S.E.2d 411 (1989). 
Cited in Clark v. Inn W., 324 N.C. 415, 379 
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S.E.2d 23 (1989); Estate of Mullis v. Monroe Oil 
Co., 349 N.C..196, 505 S.E.2d 131 (1998), 

§ 18B-121. Claim for relief created for sale to underage 
person. 

An aggrieved party has a claim for relief for damages against a permittee or 
local Alcoholic Beverage Control Board if: 

(1) The permittee or his agent or employee or the local board or its agent 
or employee negligently sold or furnished an alcoholic beverage to an 
underage person; and 

(2) The consumption of the alcoholic beverage that was sold or furnished 
to an underage person caused or contributed to, in whole or in part, an 
underage driver’s being subject to an impairing substance within the 
meaning of G.S. 20-138.1 at the time of the injury; and 

(3) The injury that resulted was proximately caused by the underage 
driver’s negligent operation of a vehicle while so impaired. (1983, c. 
435, s. 37.) 

Legal Periodicals. — For note, “The Recog- — Hart v. Ivey,” see 15 Campbell L. Rev. 207 
nition of Social Host Liability in North Carolina (1998). 

CASE NOTES 

Effect of Article. — This Article does not injuries because an underage person is ex- 
create a new cause of claim for loss of support or cluded from the definition of an aggrieved party 
death from injury to the underage person; in § 18B-120(1), no claim survived his death, 
rather, the plain language of the statute has and therefore, his personal representative 
the effect of eliminating the underage person’s could not maintain an action under the Dram 
contributory negligence as a bar to an ag- Shop Act. Clark v. Inn W., 324 N.C. 415, 379 
grieved party’s cause of action against the local S.E.2d 23 (1989). 
ABC Board or the permittee. If the three re- Aggrieved Party Not Shown. — Where 
quirements of this section are met, an ag- passenger/owner aided and abetted driver in 
grieved party may recover for the loss of sup- _ the purchase of beer from store, he was not an 
port or death of the underage person. Clark v. “aggrieved party” within the meaning of the 
Inn West, 89 N.C. App. 275, 365 S.E.2d 682, Dram Shop Act and his estate could not recover 
revd on other grounds, 324 N.C. 415, 379 against seller under the Dram Shop Act. Estate 
S.E.2d 23 (1989) (holding an underaged person _ of Darby v. Monroe Oil Co., 127 N.C. App. 301, 
does not qualify as an aggrieved party). 488 S.E.2d 828 (1997), cert. denied, 347 N.C. 

To recover under the Dram Shop Act, an 397, 494 S.E.2d 602 (1997). 
individual must be an “aggrieved party” Although passenger/owner of car did not con- 
as defined by statute. Estate of Darby v. tribute any money towards the purchase of 
Monroe Oil Co., 127 N.C. App. 301, 488 S.E.2d alcohol, as he drove the purchaser to the store 
828 (1997), cert. denied, 347 N.C. 397, 494 in his car, waited for the purchaser to return 
S.E.2d 602 (1997). and allowed the purchaser to drive his car the 
Against Whom Claim May Be Had. — _passenger/owner aided and abetted in the pur- 

This section only allows a claim for relief chase of the beer. Therefore, the claim against 
against the local ABC Board or a permittee. the store by passenger/owner’s estate was 
Clark v. Inn West, 89 N.C. App. 275, 365S.E.2d barred as a matter of law by the “aided and 
682, rev'd on other grounds, 324 N.C. 415,379 abetted” exception to the definition of an “ag- 
S.E.2d 23 (1989) (holding an underaged person grieved party”. Estate of Darby v. Monroe Oil 
does not qualify as an aggrieved party). Co., 127 N.C. App. 301, 488 S.E.2d 828 (1997), 
Personal Representative Is Not Ag- cert. denied, 347 N.C. 397, 494 S.E.2d 602 

grieved Party. — Personal representative of (1997). 
the estate of a 19-year-old who consumed alco- Partners of Permittee Partnership as 
holic beverages and died from injuries sus- Proper Parties. — Though the individual 
tained in a single-car accident could not recover partners of permittee partnership were not 
damages under this section; since the decedent necessary parties to dram shop claim, they 
could not have maintained an action forhisown were proper parties. Clark v. Inn West, 89 N.C. 
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App. 275, 365 S.E.2d 682, rev'd on other Jury Instruction and Proximate Cause. 
grounds, 324 N.C. 415, 379 S.B.2d 23 (1989) — Ina wrongful death suit based on a restau- 
(holding an underaged person does not qualify rant’s serving alcohol to a minor, the jury was 
as an aggrieved party.) properly instructed on the restaurant’s theory 

Punitive damages may be recovered that the minor’s intentionally chasing another 
against impaired drivers in certain situations car was unforeseeable, and thus the restau- 
without regard to the drivers’ motives or intent. _rant’s serving alcohol to him was not the prox- 
Huff v. Chrismon, 68 N.C. App. 525, 315 S.E.2d imate cause of the injuries. Kane v. Crowley’s at 
711, cert. denied, 311 N.C. 756, 321S.E.2d 134 Stonehenge, Inc., 144 N.C. App. 409, 547 S.E.2d 
(1984). 824 (2001). 
Claim Barred by Negligence. — Plaintiff’s Quoted in Freeman v. Finney, 65 N.C. App. 

wrongful death claim against a provider of 526, 309 S.E.2d 531 (1983). 
alcohol alleging wilful and wanton negligence Cited in Stutts v. Adair, 94 N.C. App. 227, 
for serving the visibly intoxicated decedent 380 S.E.2d 411 (1989); Smith v. Winn-Dixie 
alcohol after being requested to refrain from Charlotte, Inc., 142 N.C. App. 255, 542 S.E.2d 
serving him was barred by the decedent’s own 288 (2001), cert. denied, 353 N.C. 452, 548 
actions in driving his vehicle while highly in- S.E.2d 528 (2001); Durham Video & News, Inc. 
toxicated. Sorrells v. M.Y.B. Hospitality Ven- v. Durham Bd. of Adjustment, 144 N.C. App. 
tures, 332 N.C. 645, 423 S.E.2d 72 (1992). 236, 550 S.E.2d 212 (2001). 

§ 18B-122. Burden of proof and admissibility of evidence. 

The plaintiff shall have the burden of proving that the sale or furnishing of 
the alcoholic beverage to the underage person, as defined, was, under the 
circumstances, negligent. Proof of the sale or furnishing of the alcoholic 
beverage to an underage person, as defined, without request for identification 
shall be admissible as evidence of negligence. Proof of good practices (including 
but not limited to, instruction of employees as to laws regarding the sale of 
alcoholic beverages, training of employees, enforcement techniques, admon- 
ishment to patrons concerning laws regarding the purchase or furnishing of 
alcoholic beverages, or detention of a person’s identification documents in 
accordance with G.S. 18B-129 and inquiry about the age or degree of intoxi- 
cation of the person), evidence that an underage person misrepresented his 
age, or that the sale or furnishing was made under duress is admissible as 
evidence that the permittee was not negligent. (1983, c. 435, s. 37.) 

CASE NOTES 

Violation of former § 18A-8 was negli- 526, 309 S.E.2d 531 (1983), cert. denied, 310 
gence per se. Freeman v. Finney,65.N.C.App. N.C. 744, 315 S.E.2d 702 (1984). 

§ 18B-123. Limitation on damages. 

The total amount of damages that may be awarded to all aggrieved parties 
pursuant to any claims for relief under this Article is limited to no more than 
five hundred thousand dollars ($500,000) per occurrence. When all claims 
arising out of an occurrence exceed five hundred thousand dollars ($500,000), 
each claim shall abate in the proportion it bears to the total of all claims. (1983, 
Ewes. 37.) 

CASE NOTES 

Stated in Stutts v. Adair, 94 N.C. App. 227, 
380 S.E.2d 411 (1989). 
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§ 18B-124. Joint and several liability. 

The liability of the negligent driver or owner of the vehicle that caused the 
injury and the permittee or ABC board which sold or furnished the alcoholic 
beverage shall be joint and several, with right of contribution but not 
indemnification. (1983, c. 435, s. 37.) 

§ 18B-125. Exceptions. 

This Article does not create a claim for relief against the following: 
(1) One who holds only a brown bagging permit, a special occasions 

permit, or a limited special occasions permit; 
(2) One who holds only a special one-time permit under G.S. 18B-1002; 
(3) One who holds only permits listed in G.S. 18B-1100; 
(4) One who holds any combination of the permits listed in this section. 

(LOSS e C8435. St ony) 

§ 18B-126. Statute of limitations. 

The statute of limitations is as provided in G.S. 1-54. (1983, c. 435, s. 37.) 

CASE NOTES 

Cited in Smith v. Winn-Dixie Charlotte, Inc., 
142 N.C. App. 255, 542 S.E.2d 288 (2001), cert. 
denied, 353 N.C. 452, 548 S.E.2d 528 (2001). 

§ 18B-127. Duty of clerk of superior court. 

When execution on a judgment on a cause of action under G.S. 18B-121 is 
returned unsatisfied, in whole or in part, the clerk of superior court to whom 
such return is made shall transmit to the Commission certified copies of the 
judgment, the execution and return and any other proceedings upon the 
judgment =(L9S3, 0. 435 70370) am 

§ 18B-128. Common-law rights not abridged. 

The creation of any claim for relief by this Article may not be interpreted to 
abrogate or abridge any claims for relief under the common law, but this Article 
does not authorize double recovery for the same injury. (1983, c. 435, s. 37.) 

§ 18B-129. No liability for refusal to sell or for holding 
documents. 

(a) No permittee or his agent or employee may be held liable for damages 
resulting from the refusal to sell or furnish an alcoholic beverage to a person 
who fails to show proper identification as described in G.S. 18B-302(d), or who 
appears to be an underage person. 

(b) No permittee or his agent or employee may be held civilly liable if the 
permittee or his agent or employee holds a customer’s identification documents 
for a reasonable length of time in a good faith attempt to determine whether 
the customer is of legal age to purchase an alcoholic beverage, provided the 
permittee or his agent or employee informs the customer of the reason for his 
ACHIONS. (LOS Ge4oD. Ss O71) 
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§§ 18B-130 through 18B-199: Reserved for future codification pur- 
poses. 

ARTICLE 2. 

State Administration. 

§ 18B-200. North Carolina Alcoholic Beverage Control 
Commission. 

(a) Creation of Commission; compensation. — The North Carolina Alcoholic 
Beverage Control Commission is created to consist of a chairman and two 
associate members. The chairman shall devote his full time to his official 
duties and_receive a salary fixed by the General Assembly in the Current 
Operations Appropriations Act. The associate members shall be compensated 
for per diem, subsistence and travel as provided in Chapter 138 of the General 
Statutes. 

(b) Appointment of Members. — Members of the Commission shall be 
appointed by the Governor to serve at his pleasure. 

(c) Vacancy. — The Governor shall fill any vacancy on the Commission by 
appointing a successor to serve at the Governor’s pleasure. If the chairman’s 
seat becomes vacant, the Governor may designate either the new member or 
an existing member of the Commission as the chairman. 

(d) Employees. — The Commission may authorize the chairman to employ, 
discharge, and otherwise supervise subordinate personnel of the Commission. 
The Commission shall appoint at least one employee to make investigations, 
hold hearings requested under G.S. 18B-1205, and represent the Commission 
in contested case hearings or perform any other duties authorized by Chapter 
Be el (a CaA ASS 203: C4 le lOSU Cul Sb. Sap 94 cc HOT os. bs L963 ue 
mse 1 9606 C:61102.ssielie2:01969.-c..294 sss. 82251971648 72,.Si-14 1979... 
336; 1981, c. 412, s. 2; 1983, c. 717, s. 4; 1983 (Reg. Sess., 1984), c. 1034, s. 164; 
198 736:827;°8.1:-1993); c2415, 8.3.) 

§ 18B-201. Conflict of interest. 

(a) Financial Interests Restricted. — No person shall be appointed to or 
employed by the Commission, a local board, or the ALE Division if that person 
or a member of that person’s family related to that person by blood or marriage 
to the first degree has or controls, directly or indirectly, a financial interest in 
any commercial alcoholic beverage enterprise, including any business required 
to have an ABC permit. The Commission may exempt from this provision any 
person, other than a Commission member, when the financial interest in 
question is so insignificant or remote that it is unlikely to affect the person’s 
official actions in any way. Exemptions may be granted only to individuals, not 
to groups or classes of people, and each exemption shall be in writing, be 
available for public inspection, and contain a statement of the financial 
interest in question. 

(b) Self-dealing. — The provisions of G.S. 14-234 shall apply to the Com- 
mission and local boards. 

(c) Dealing for Family Members. — Neither the Commission nor any local 
board shall contract or otherwise deal in any business matter so that a 
member’s spouse or any person related to him by blood to a degree of first 
cousin or closer in any way benefits, directly or indirectly, from the transaction 
unless: 
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(1) The member whose relative benefits from the transaction abstains 
from participating in any way, including voting, in the decision; 

(2) The minutes of the meeting at which the final decision is reached 
specifically note the member whose spouse or relative is benefited and 
the amount involved in each transaction; 

(3) The next annual audit of the Commission or local board specifically 
notes the member and the amount involved in each transaction 
occurring during the year covered by the audit; and 

(4) If the transaction is by a local board, the Commission is notified at 
least two weeks before final board approval of the transaction. (1981, 
ey, 412.58. 291 998eie: 415 yee.) 

Editor’s Note. — Session Laws 1981, c. 412, private acts in conflict with this section would 

s. 7, provided that all local, public-local, and be repealed. 

OPINIONS OF ATTORNEY GENERAL 

Conflict of Interest by Reason of Rela- (issued under similar provisions of former 
tionship. — See opinion of Attorney General to Chapters 18 and 18A). 
Morrison McKenzie, 41 N.C.A.G. 330 (1971) 

§ 18B-202. Discharge upon conviction. 

In addition to imposing any other penalty authorized by law, a judge may 
remove from office or discharge from employment any Commission or local 
board member or employee, or any ALE agent, who is convicted of a violation 
of any provision of this Chapter or of any felony and may declare that person 
ineligible for membership or employment with the Commission, any local 
board, or the ALE Division, for a period of not longer than three years. 
Conviction of a crime under this Chapter or of any felony shall also be grounds 
for the Commission to remove from office or discharge from employment any 
local board member or employee. (1981, c. 412, s. 2.) 

Cross References. — For provision making _ etc., of alcoholic beverages a misdemeanor, see 
the unauthorized manufacture, sale, delivery, § 18B-102. 

§ 18B-203. Powers and duties of the Commission. 

(a) Powers. — The Commission shall have authority to: 
(1) Administer the ABC laws; 
(2) Provide for enforcement of the ABC laws, in conjunction with the ALE 

Division; 
(3) Set the prices of alcoholic beverages sold in local ABC stores as 

provided in Article 8; 
(4) Nae reports and audits from local boards as provided in G.S. 

-205; 
(5) ee what brands of alcoholic beverages may be sold in this 

tate; 

(6) Contract for State ABC warehousing, as provided in G.S. 18B-204; 
(7) Dispose of damaged alcoholic beverages, as provided in G.S. 18B-806; 
(8) Remove for cause any member or employee of a local board; 
(9) Supervise or disapprove purchasing by any local board and inspect all 

records of purchases by local boards; 
(10) Approve or disapprove rules adopted by any local board; 
(11) Approve or disapprove the opening and location of ABC stores, as 

provided in Article 8; 
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(12) Issue ABC permits, and impose sanctions against permittees; 
(13) Paes for the testing of alcoholic beverages, as provided in G.S. 

(14) Fix the amount of bailment charges and bailment surcharges to be 
assessed on liquor shipped from a Commission warehouse: 

(15) Collect bailment charges and bailment surcharges from local boards: 
(16) Notwithstanding any law to the contrary, enter into contracts for 

design and construction of a warehouse or warehouses and supervise 
work and materials used in the construction, as provided in G.S. 
18B-204; 

(17) Provide for the distribution of spirituous liquor to armed forces 
installations within this State for resale on the installation. 

(b) Implied Powers. — The Commission shall have all other powers which 
may be reasonably implied from the granting of the express powers stated in 
subsection (a), or which may be incidental to, or convenient for, performing the 
duties given to the Commission. (19387, c. 49, s. 4; cc. 237, 411; 1945, c. 954: 
1949, c. 974, s. 9; 1961, c. 956; 1963, c. 426, s. 12; c. 916, s. 2; c. 1119, s. 1; 1965, 
M53, Cal102) 8.3: 1967, ¢. 222, s. 2..c.1240) 374. 1971, 872, 3: 1° 1973, ¢. 
28; c. 473, s. 1; c. 476, s. 133; c. 606; c. 1288, s. 1; cc. 1869, 1396; 1975, cc. 240, 
453, 640; 1977, c. 70, ss. 15.1, 15.2, 16; c. 176, ss. 2, 6; 1977, 2nd Sess., c. 1138, 
Sopoasteto;, 1979, c 384 e° 1 ce 445 08 5. cc. A482 ce. 801 s, 4: 1981 ¢. 412s. 2: 
c. 747, s. 38; 1981 (Reg. Sess., 1982), 

Legal Periodicals. — As to making of nec- 
essary rules and regulations, see 15 N.C.L. Rev. 
323 (1937). 

As to power of Board to grant, deny, or revoke 

C. LE ata tshirt ie Fe Wat Ohl Wa eee pl leg) 

permits, see 15 N.C.L. Rev. 328 (1937). 
For article, “A History of Liquor-by-the-Drink 

Legislation in North Carolina,” see 1 Campbell 
L. Rev. 61 (1979). 

CASE NOTES 

Editor’s Note. — Many of the cases below 
were decided under similar provisions of former 
Chapters 18 and 18A. 

Section Empowers Commission to Issue 

Permits. — This section provides for the issu- 
ance of permits by the Commission, and except 
as authorized by the legally issued permit, 
sales, etc., of alcoholic beverages are made 
unlawful. Hursey v. Town of Gibsonville, 284 
N.C. 522, 202 S.E.2d 161 (1974). 

Unless Permit Authorizes Violation of 
Restrictions Fixed by Chapter. — The Com- 
mission has no power to issue a permit which 
authorizes the holder to violate the restrictions 
fixed by this Chapter. Hursey v. Town of 
Gibsonville, 284 N.C. 522, 202 S.E.2d 161 
(1974). 
Power of Investigation. — The Commis- 

sion can conduct, without traditional probable 
cause, an investigation of a distillery represen- 
tative’s books and records pertaining to promo- 
tional activities in North Carolina for his em- 
ployer. Myers v. Holshouser, 25 N.C. App. 683, 
214 S.E.2d 630, cert. denied, 287 N.C. 664, 216 
S.E.2d 907 (1975). 

The investigative demand must be reason- 
able and specific in directive so that compliance 
is not unreasonably burdensome. Myers v. 
Holshouser, 25 N.C. App. 683, 214 S.E.2d 630, 
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cert. denied, 287 N.C. 664, 216 S.E.2d 907 
(1975): 

The information sought must be relevant to a 
lawful subject of investigation. Myers v. 
Holshouser, 25 N.C. App. 683, 214 S.E.2d 630, 
cert. denied, 287 N.C. 664, 216 S.E.2d 907 
975): 

The purpose of an administrative investiga- 
tion is to protect the public; therefore, the 

public’s interest in applying more relaxed crite- 
ria for administrative investigations is greater 
than the regulated person’s, firm’s or corpora- 
tion’s right to privacy. Myers v. Holshouser, 25 
N.C. App. 683, 214 $.E.2d 630, cert. denied, 287 
N.C. 664, 216 S.E.2d 907 (1975). 

The Commission is not required to have evi- 
dence that petitioner has violated its rules and 
regulations before it undertakes an investiga- 
tion of him. Myers v. Holshouser, 25 N.C. App. 
683, 214 S.E.2d 630, cert. denied, 287 N.C. 664, 

216 S.E.2d 907 (1975). 
An administrative agency is empowered to 

conduct inquiries to whatever extent is reason- 
ably necessary to make the power of investiga- 
tion effective. Myers v. Holshouser, 25 N.C. 
App. 6838, 214 S.E.2d 630, cert. denied, 287 N.C. 

664, 216 S.E.2d 907 (1975). 
The Commission, even if it has no probable 

cause, may require a distillery representative 



§18B-204 

to produce relevant business books and records 
without abridging his constitutional rights un- 
der U.S. Const., Amend. IV. Myers vy. 
Holshouser, 25 N.C. App. 688, 214 S.E.2d 630, 
cert. denied, 287 N.C. 664, 216 S.E.2d 907 
(1975). 

CH. 18B. ALCOHOLIC BEVERAGES §18B-205 

cation. — A license to engage in a business or 
practice a profession is a property right that 
cannot be suspended or revoked without due 
process of law. Myers v. Holshouser, 25 N.C. 
App. 683, 214 S.E.2d 630, cert. denied, 287 N.C. 
664, 216 S.E.2d 907 (1975). 

Due Process Required for License Revo- 

§ 18B-204. State warehouse. 

(a) Contracting for Private Warehouse. — The Commission shall provide for 
the receipt, storage, and distribution of spirituous liquor by one of the following 
methods: 

(1) By negotiated contract with a privately owned warehouse; 
(2) By negotiated contract with privately owned warehouses in several 

regions of the State. The Commission shall choose locations for the 
warehouses to promote efficient distribution of spirituous liquor to all 
local boards, to maintain control of that liquor, and to insure the 
Commission’s supervision of warehousing procedures; or 

(3) By the construction of a warehouse, and by contracting for receipt, 
storage and distribution of spirituous liquor by an independent 
contractor, by negotiated contract or by the use of procedures for 
purchase and contract by State agencies, for the operation of that 
warehouse. 

(b) Audits and Inspections. — Contracts entered into pursuant to this 
section shall provide the following: 

(1) That an annual audited financial statement be prepared and submit- 
ted to the Commission by the person contracting with the Commis- 
sion; 

(2) That all warehouse records be available for inspection at all times by 
the Commission and the Department of Revenue; and 

(3) That all warehouse accounts relating to the receipt, storage, or 
distribution of spirituous liquor be subject to audit by the State 
Auditor. 

(c) Emergency or Temporary Operation. — If the independent operator of a 
warehouse changes, or if some other occurrence results in substantially 
impeded distribution of spirituous liquor from a warehouse, the Commission 
may operate that warehouse on an interim emergency or temporary basis. 

(d) Rules. — The Commission may adopt rules regarding warehouse oper- 
ations, and violations of those rules by a party with whom the Commission 
contracts shall be grounds for termination by the Commission of a contract 
entered into under this section. (1937, c. 49, s. 4; cc. 237, 411: 19454C) 4904" 
1949, c. 974, s. 9; 1961, c. 956; 1963, c. 426, s. 12; c. 916, s. 2; c. 1119, s. 1; 1965, 
c. 1063; c. 1102, s. 3; 1967, c. 222, s. 2; ¢, 1240, s. 1; 1971, c. 872, s. 1; 1973, ©. 
28; c. 473, s. 1; c. 476, s. 133; c. 606; c. 1288, s. LacewloGo. 139611975 sec 24u: 
453, 640; 1977, c. 70, ss. 15.1, 15.2, 16; c. 176, ss. 2, 6; 1977, 2nd Sess., c. 1138, 
ss. 3, 4, 18; 1979, c. 384, s. 1; c. 445, s. 5; c. 482; c. 801, s. 4: LOS 1 ache seo: 
1981 (Reg. Sess., 1982), c. 1285, s. 3; 1987, c. 136, s. 2.) 

§ 18B-205. Accounts and reports required. 
(a) Accounts and Reports. — The Commission may require local boards to 

submit quarterly mixed beverage reports, quarterly and annual audits, 
monthly sales records, and any other reports or audits relating to the 
operations of the local ABC systems. 

(b) Accounting System. — The Commission may require local boards to use 
generally accepted accounting standards and a chart of accounts prescribed by 
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the Commission in the operation of ABC stores, and to record all information 
necessary and useful to the Commission in auditing the operation of ABC 
systems and administering the ABC law. 

(c) Audits. — The Commission may audit the operation of any local ABC 
store or board, and the books of those stores and boards shall remain open to 
the Commission for inspection. (1937, c. 49, s. 4; cc. 237, 411; 1945, c. 954; 1949, 
Cea ee, LOL C1000) 1I050C.420, Se Lo, Ce91O.5.52° C.. LLL9.s, L- 19D, C. 
POG ge ILO 2s Oo ldO. Clee, se; Cl 24U, Sl ofl oles: Lola, CG: 
c. 473, s. 1; c. 476, s. 1383; c. 606; c. 1288, s. 1; cc. 1869, 1396; 1975, cc. 240, 453, 
640;,1977, c. 70, ss. 15.1, 15.2, 16;-c. 176, ss. 2, 6; 1977, 2nd Sess., c. 1138, ss. 
Bete Os lo (da. JO4,.Sa.1> C445,1S..02C. 462:.COUL, 8. 4° 1981” C.412.%5,.2)) 

Editor’s Note. — Session Laws 1981, c. 412, private acts in conflict with this section would 
s. 7, provided that all local, public-local, and be repealed. 

§ 18B-206. Standards for alcoholic beverages. 

(a) Authority to Set Standards. — The Commission may set standards and 
adopt rules for malt beverages, unfortified wine, fortified wine, and spirituous 
liquor to protect the public against beverages containing harmful or impure 
substances, beverages containing an improper balance of substances as deter- 
mined by the Commission, spurious or imitation beverages, and beverages 
unfit for human consumption. In setting standards and in issuing rules 
relating to them, the Commission may follow federal guidelines for standards 
of identity, labeling and advertising contained in Title 27 of the Code of Federal 
Regulations, or may adopt more restrictive standards. 

(b) Effective Date of Standards. — A person possessing alcoholic beverages 
which do not meet a new standard set by the Commission shall have 60 days 
after the effective date of the standard to sell or otherwise dispose of those 
alcoholic beverages. 

(c) Testing. — The Commission may test malt beverages, unfortified wine, 
fortified wine, and spirituous liquor possessed or offered for sale in this State 
to determine whether they meet the standards set by the Commission. If the 
Commission chooses to test an alcoholic beverage, that test may be performed 
by the Commission, the Commission may arrange for the State Chemist to 
perform the testing, or the Commission may have the testing performed in 
some other manner. The manufacturer of tested alcoholic beverages shall pay 
the costs of the test. In lieu of testing an alcoholic beverage, the Commission 
may rely on testing by a federal agency or an agency of another state or may 
accept test results from a federal agency, an agency of another state, or the 
manufacturer of the alcoholic beverage or his authorized agent. A manufac- 
turer who submits test results shall also submit a fee of ten dollars ($10.00) for 
each test result to cover administrative costs. (1939, c. 158, s. 514; 19438, c. 400, 
s. 6; 1949) c. 974, s. 14; 1953, c. 1207, ss. 2-4; 1957, c. 1440; 1963, c. 426, ss. 4, 
Memoieono¢ cis kielO is ¢: 10,)se20.4; A981jr6. 41258712.) 

§ 18B-207. Rules. 

The Commission shall have authority to adopt, amend, and repeal rules to 
carry out the provisions of this Chapter. Those rules shall become effective 
when adopted and filed pursuant to the provisions of Chapter 150B of the 
General Statutes. (1937, c. 49; s. 4; cc. 237, 411; 1945, c. 954; 1949, c. 974, s. 9; 
mea. c, ooo: ubo.c. 420.6, 12-C,0)6.8.2.c, Lid, s. 1; Lo65ac. 106d; ¢. 1102. 
eG eee al As el OTIC Olas, |i, Ce 20; Cc. 410, 5. 2; 
c. 476, s. 133; c. 606; c. 1288, s. 1; cc. 1869, 13896; 1975, cc. 240, 453, 640; 1977, 
BafUsss) lod wld.) 16:c5). (0.862, 6197 7,.2nd pegs.,.c,.1138, ss. 3,4, 13; 1979, 
Ceedoee oecd4heah bd: ou4G2ucesOiles: 4; 0981..¢c, 412, s. 2; 1987, c. 827, s. 1.) 
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CASE NOTES 

Construction of Regulations.— The Com- they are issued. Fay v. State Bd. of Alcoholic 
mission’s regulations are not criminal statutes Control, 30 N.C. App. 492, 227 S.E.2d 298, cert. 
to be strictly construed. They are civil regula- denied, 291 N.C. 175, 229 S.E.2d 639 (1976) 
tions to be reasonably interpreted so as to (decided under similar provisions of former 
accomplish the legitimate purposes for which Chapter 18A). 

§ 18B-208. ABC Commission bonds and funds. 

(a) Issuance of Bonds. — As a means of raising the funds needed from time 
to time in the design, acquisition, construction, equipping, maintenance and 
operation of a warehouse under G.S. 18B-204(a)(3), the Commission may, with 
the approval of the Governor after receiving the advice of the Advisory Budget 
Commission, at one time or from time to time issue negotiable revenue bonds 
of the Commission. The issuance of revenue bonds shall not directly or 
indirectly or contingently obligate the State to levy or to pledge any form of 
taxation or to make any appropriation for their payment. Revenue bonds 
issued pursuant to this subsection shall be repaid from the bailment surcharge 
as provided in subsection (b). These bonds and the income from them are 
exempt from all taxation within the State. 

(b) Special Fund. — A special fund in the office of the State Treasurer, the 
ABC Commission Fund, is created. On and after November 1, 1982, all moneys 
derived from the collection of bailment charges and bailment surcharges shall 
be deposited in the ABC Commission Fund for the purpose of carrying out the 
provisions of this Chapter. The ABC Commission Fund shall be subject to the 
provisions of the Executive Budget Act except that no unexpended surplus of 
this fund shall revert to the General Fund. The Commission shall fix the level 
of the bailment surcharges at an amount calculated to cover operating 
expenses of the Commission and the retirement of bonds issued for construc- 
tion of a Commission warehouse and offices. Upon payment of the bonds issued 
pursuant to this section, the Commission shall reduce the bailment surcharge 
to an amount no greater than necessary to pay operating expenses of the 
Commission as authorized by the General Assembly. 

All moneys credited to the ABC Commission Fund shall be used to carry out 
the intent and purposes of the ABC law in accordance with plans approved by 
the North Carolina ABC Commission and the Director of the Budget, and all 
these funds are appropriated, reserved, set aside, and made available until 
expended for the administration of the ‘ABC law. (1981 (Reg. Sess., 1982), c. 
1285, s. 4; 1983, c. 761, s. 183; 1987, c. 832, s. 1; 1989, c. 800 s. 6.) ‘ 

CASE NOTES 

Bailment surcharge imposed on each _ tutional as a tax imposed in violation of N.C. 
case of distilled spirits shipped from ABC _Const., Art. II, § 23 or of N.C. Const., Art. V, 
warehouse to ABC stores is not a tax; the § 2. North Carolina Ass’n of ABC Bas. v. Hunt, 
cost of liquor enforcement is a burden incident 76N.C. App. 290, 332 S.E.2d 693, cert. denied, 
to the privilege of buying spirituous liquors in 314 N.C. 667, 336 S.E.2d 400 (1985). 
the state and such a surcharge is not unconsti- 

§§ 18B-209 through 18B-299: Reserved for future codification pur- 
poses. 
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ARTICLE 3. 

Sale, Possession, and Consumption. 

§ 18B-300. Purchase, possession and consumption of malt 
beverages and unfortified wine. 

(a) Generally. — Except as otherwise provided in this Chapter, the pur- 
chase, consumption, and possession of malt beverages and unfortified wine by 
individuals 21 years old and older for their own use is permitted without 
restriction. 

(b) Consumption at Off-Premises Establishment. — It shall be unlawful to 
consume, or for a permittee to allow the consumption of, malt beverages or 
unfortified wine on any premises having only an off-premises permit for the 
kind of alcoholic beverage being consumed. 

(c) Local Ordinance. — A city or county may by ordinance: 
(1) Regulate or prohibit the consumption of malt beverages and unforti- 

fied wine on the public streets in that city or county by persons who 
are not occupants of motor vehicles and on property owned, occupied, 
or controlled by that city or county; 

(2) Regulate or prohibit the possession of open containers of malt bever- 
ages and unfortified wine on public streets in that city or county by 
persons who are not occupants of motor vehicles and on property 
owned, occupied, or controlled by that city or county; and 

(3) Regulate or prohibit the possession of malt beverages and unfortified 
wine on public streets, alleys, or parking lots which are temporarily 
closed to regular traffic for special events. 

For the purposes of this subsection, an open container means a container 

whose seal has been broken or a container other than the manufacturer’s 

unopened original container. As provided by G.S. 18B-102(a), possession or 

consumption of alcoholic beverages is unlawful except as authorized by the 

ABC law. (1939, c. 158, s. 503; 1971, c. 872, s. 1; 1973, c. 1452, ss. 1-3; 1977, c. 

N76Nsse2. 3c. 693; 1979, c/19,s) 2; c. 445, 8. 4; c. 893, 8. 11; 1981; ¢.,.412,'s. 2; 

1983, c. 435, s. 32; 1985, c. 141, s. 1; 1995, c. 144, s. 1; c. 366, s. 2; 2001-79, s. 

1.) 

Local Modification. — Town of Beaufort: 
1985, c. 293. 

Editor’s Note. — Session Laws 1985, c. 141, 
which amended this section effective Septem- 
ber 1, 1986, in s. 6 provides that if the Congress 

of the United States repeals the mandate es- 
tablished by the Surface Transportation Assis- 
tance Act of 1982 relating to National Uniform 
Drinking Age of 21 as found in Section 6 of 
Public Law 98-363, or a court of competent 

jurisdiction declares the provision to be uncon- 
stitutional or otherwise invalid, then ss. 1, 2, 
2.1, 4, and 5 of the act shall expire upon the 
certification of the Secretary of State that the 
federal mandate has been repealed or has been 
invalidated, and the statutes amended by ss. 1, 
2, 2.1, 4, and 5 shall revert to the form they 
would have without the amendments made by 

these sections. 

CASE NOTES 

Municipal Ordinance Held Invalid. — A 
municipal ordinance providing that “No person 
shall have open and in his possession,. . . beer, 
. . .onor in the public streets” conflicted with 
former § 18A-35(a); therefore, the municipal 

ordinance was invalid, and warrants drawn 

thereunder charging defendants with the pos- 
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session of open beer were properly quashed. 
State v. Williams, 283 N.C. 550, 196 S.E.2d 756 

(1973) (decided under similar provisions of 

former Chapter 18A). 
Cited in State v. Swift, 105 N.C. App. 550, 

414 S.E.2d 65 (1992). 
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§ 18B-301. Possession and consumption of fortified wine 
and spirituous liquor. 

(a) Possession at Home. — It shall be lawful, without an ABC permit, for 
any person at least 21 years old to possess for lawful purposes any amount of 
fortified wine and spirituous liquor at his home or a temporary residence, such 
as a hotel room. 

(b) Possession on Other Property. — It shall be lawful, without an ABC 
permit, for a person to possess for his personal use and the use of his guests not 
more than eight liters of fortified wine or spirituous liquor, or eight liters of the 
two combined, at the following places: 

(1) The residence of any other person with that person’s consent; 
(2) Any other property not primarily used for commercial purposes and 

not open to the public at the time the alcoholic beverage is possessed, 
if the owner or other person in charge of the property consents to that 
possession and consumption; 

(3) An establishment with a brown-bagging permit as defined in G.S. 
18B-1001(7). 

(c) Special Occasions. — It shall be lawful for a person to possess, without a 
permit and not for sale, any amount of fortified wine or spirituous liquor for a 
private party, private reception, or private special occasion, at the following 
places: 

(1) His home or a temporary residence, such as a hotel room; 
(2) Any other property not primarily used for commercial purposes, which 

is under his exclusive control and supervision, and which is not open 
to the public during the event; 

(3) The licensed premises of any business for which the Commission has 
issued a special occasions permit under G.S. 18B-1001(8), if he is the 
host of that private function and has the permission of the permittee. 

(d) Consumption. — It shall be lawful for a person to consume fortified wine 
and spirituous liquor in any place where it is lawful for him to possess those 
alcoholic beverages under subsections (a) through (c). 

(e) Incident to Sale. — It shall be lawful to possess fortified wine and 
spirituous liquor at any place, such as an ABC store, where possession is a 
necessary incident to lawful sale. Consumption at such a place shall be 
unlawful unless the establishment has a permit authorizing consumption on 
the premises as well as sale. 

(f) Unlawful Possession or Use. — As illustration, but not limitation, of the 
general prohibition stated in G.S. 18B-102(a), it shall be unlawful for: 

(1) Any person to consume fortified wine, spirituous liquor, or mixed 
beverages or to offer such beverages to another person: 
a. On the premises of an ABC store, or 
b. Upon any property used or occupied by a local board, or 
c. On any public road, street, highway, or sidewalk. 

(2) Any person to display publicly at an athletic contest fortified wine, 
spirituous liquor, or mixed beverages; 

(3) Any person to permit any fortified wine, spirituous liquor, or mixed 
beverages to be possessed or consumed upon any premises not 
authorized by this Chapter; 

(4) Any person to possess or consume any fortified wine, spirituous liquor, 
or mixed beverages upon any premises where such possession or 
consumption is not authorized by law, or where the person has been 
forbidden to possess or consume that beverage by the owner or other 
person in charge of the premises; 

(5) Any person to possess on any of the premises described in subsections 
(a) through (c) a greater amount of fortified wine or spirituous liquor 
than authorized by this Chapter; 
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(6) Any permittee, other than a mixed beverage or culinary permittee, to 
possess spirituous liquor or mixed beverages on his licensed premises. 

(7) Any person to possess on his person or consume malt beverages or 
unfortified wine upon any property owned or leased by a local board of 
education and used by the local board of education for school pur- 
poses. Provided, however, the prohibition in G.S. 18B-102(a) and this 
subdivision shall not apply on property owned by a local board of 
education which was leased for 99 years or more to a nonprofit 
auditorium authority created prior to 1991 whose governing board is 
appointed by a city board of aldermen, a county board of commission- 
ers, or a local school board. (1905, c. 498, ss. 6-8; Rev., ss. 3526, 3534; 
CeO s33 7 P1939 Ty eN49 iss 412, 16422220 41.1:21955 05999 296 Tne. 
B22eSS elo cel DOORS ra tl COU RCHLOLS: 19 (dsic4872,.S.nlthOTobacale2Z6; 
1977, c. 176, s. 1; 1977, 2nd Sess., c. 1138, ss. 8-12, 18; 1979, c. 384, s. 
a°C1009.S. 2; C118; Condos el Os198y e241 2s e2. 074A ase39 1983} 
Ca O11 8.48: ‘cab 64566;.941519915)¢:'459;184 141993, ¢:,508) s. 191995, 
Ce NaS ele 

Editor’s Note. — Session Laws 1983, c. 917, 
s. 1, which added subdivision (7) of subsection 
(f), amended § 18-301, which had been re- 
pealed, but it was clearly intended to amend 
§ 18B-301. 
Legal Periodicals. — For survey of 1978 

administrative law, see 57 N.C.L. Rev. 831 

(1979). 
For article, “A History of Liquor-by-the-Drink 

Legislation in North Carolina,” see 1 Campbell 
Ly Rev. 61 (1979). 

CASE NOTES 

Classification of Establishments Requir- 
ing Brown-Bagging Permits. — Classifica- 
tion of establishments requiring brown-bagging 
permits is legislative, and not legal. Hursey v. 
Town of Gibsonville, 284 N.C. 522, 202 S.E.2d 
161 (1974), (decided under similar provisions of 
former Chapter 18A). 
Where the legislature makes the classifica- 

tion, the courts are not authorized to supplant 
the legislative intent and purpose by substitut- 
ing their own. Hursey v. Town of Gibsonville, 

284 N.C. 522, 202 S.E.2d 161 (1974), (decided 
under similar provisions of former Chapter 
18A). 
Burden on Plaintiff to Show Unreason- 

able Classification. — The legislature is pre- 
sumed to have provided for a reasonable clas- 
sification and the burden is on the plaintiff to 
show the classification is unreasonable. Hursey 
v. Town of Gibsonville, 284 N.C. 522, 202 S.E.2d 
161 (1974), (decided under similar provisions of 
former Chapter 18A). 

§ 18B-302. Sale to or purchase by underage persons. 

(a) Sale. — It shall be unlawful for any person to: 
(1) Sell or give malt beverages or unfortified wine to anyone less than 21 

years old; or 
(2) Sell or give fortified wine, spirituous liquor, or mixed beverages to 

anyone less than 21 years old. 
(b) Purchase or Possession. — It shall be unlawful for: 

(1) Aperson less than 21 years old to purchase, to attempt to purchase, or 
to possess malt beverages or unfortified wine; or 

(2) Aperson less than 21 years old to purchase, to attempt to purchase, or 
to possess fortified wine, spirituous liquor, or mixed beverages. 

(c) Aider and Abettor. 
(1) By Underage Person. — Any person who is under the lawful age to 

purchase and who aids or abets another in violation of subsection (a) 
or (b) of this section shall be guilty of a Class 2 misdemeanor. 

(2) By Person over Lawful Age. — Any person who is over the lawful age 

to purchase and who aids or abets another in violation of subsection 

(a) or (b) of this section shall be guilty of a Class 1 misdemeanor. 
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(d) Defense. — It shall be a defense to a violation of subsection (a) of this 
section if the seller: 

(1) Shows that the purchaser produced a driver’s license, a special 
identification card issued under G.S. 20-37.7, a military identification 
card, or a passport, showing his age to be at least the required age for 
purchase and bearing a physical description of the person named on 
the card reasonably describing the purchaser; or 

(2) Produces evidence of other facts that reasonably indicated at the time 
of sale that the purchaser was at least the required age. 

(e) Fraudulent Use of Identification. — It shall be unlawful for any person 
to enter or attempt to enter a place where alcoholic beverages are sold or 
consumed, or to obtain or attempt to obtain alcoholic beverages, or to obtain or 
attempt to obtain permission to purchase alcoholic beverages, in violation of 
subsection (b) of this section, by using or attempting to use any of the following: 

(1) A fraudulent or altered drivers license. 
(2) A fraudulent or altered identification document other than a drivers 

license. 
(3) A drivers license issued to another person. 
(4) An identification document other than a drivers license issued to 

another person. 
(5) Any other form or means of identification that indicates or symbolizes 

that the person is not prohibited from purchasing or possessing 
alcoholic beverages under this section. 

(f) Allowing Use of Identification. — It shall be unlawful for any person to 
permit the use of the person’s drivers license or any other form of identification 
of any kind issued or given to the person by any other person who violates or 
attempts to violate subsection (b) of this section. | 

(g) Conviction Report Sent to Division of Motor Vehicles. — The court shall 
file a conviction report with the Division of Motor Vehicles indicating the name 
of the person convicted and any other information requested by the Division if 
the person is convicted of: 

(1) A violation of subsection (e) or (f) of this section; or 
(2) A violation of subdivision (c)(1) of this section; or 
(3) A violation of subsection (b) of this section, if the violation occurred 

while the person was purchasing or attempting to purchase an 
alcoholic beverage. 

Upon receipt of a conviction report, the Division shall revoke the person’s 
license as required by G.S. 20-17.3. | 

(h) Handling in Course of Employment. — Nothing in this section shall be 
construed to prohibit an underage person from selling, transporting, possess- 
ing or dispensing alcoholic beverages in the course of employment, if the 
employment of the person for that purpose is lawful under applicable youth 
employment statutes and Commission rules. 

(i) Purchase or Possession by 19 or 20-Year Old. — A violation of subdivision 
(b)(1) of this section by a person who is 19 or 20 years old is a Class 3 
misdemeanor. (1933, c. 216, s. 8; 1959, c. 745, s. 1; 1967, c. 222, s. 3: 1969, c. 
998; 1971, c. 872, s. 1; 1973, c. 27; 1977, 2nd Sess., c. 1138, s. 2; 1979, c. 683, 
s. 2; 1981, c. 412, s. 2; c. 747, ss. 40, 41; 1983, c. 435, ss. 32, 35; c. 740, ss. Nhe: 
Ex. Sess., c. 5; 1985, c. 141, ss. 2-3; 1993, c. 539, s. 311; 1994, Ex. Sess., c. 24, 
s. 14(c); 1999-406, s. 7; 2001-461, ss. 2, 3; 2001-487, s. 42(b).) 

Editor’s Note. — Session Laws 1985,c.141, Drinking Age of 21 as found in Section 6 of 
which amended this section effective Septem- Public Law 98-363, or a court of competent 
ber 1, 1986, in s. 6 provides that ifthe Congress jurisdiction declares the provision to be uncon- 
of the United States repeals the mandate es- _ stitutional or otherwise invalid, then ss. 1, 2, 
tablished by the Surface Transportation Assis- 2.1, 4, and 5 of the act shall expire upon the 
tance Act of 1982 relating to National Uniform certification of the Secretary of State that the 
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federal mandate has been repealed or has been 
invalidated, and the statutes amended by ss. 1, 
2, 2.1, 4, and 5 shall revert to the form they 
would have without the amendments made by 
these sections. 

Session Laws 1999-406, s. 18, states that this 
act does not obligate the General Assembly to 
appropriate additional funds, and that this act 
shall be implemented with funds available or 
appropriated to the Department of Transporta- 
tion and the Administrative Office of the 
Courts. 

Effect of Amendments. — Session Laws 
2001-461, ss. 2 and 3, effective December 1, 

2001, and applicable to offenses committed on 
or after that date, in the introductory para- 
graph of subsection (e), inserted “enter or at- 
tempt to enter a place where alcoholic bever- 
ages are sold or consumed, or to” preceding the 
first occurrence of “obtain,” inserted “or to ob- 
tain or attempt to obtain permission to pur- 
chase alcoholic beverages” preceding “in viola- 
tion,” added a comma following “section,” and 
added “any of the following” at the end; deleted 
“or” at the end of subdivisions (e)(1) through 

ART. 3. SALE, POSSESSION, AND CONSUMPTION §18B-302 

(e)(3); substituted “drivers license” for “driver’s 
license” in subdivisions (e)(1) through (e)(4); 
and added subdivision (e)(5); and in subsection 

(f), substituted “the person’s drivers license” for 
“his driver’s license,” substituted “form of iden- 

tification” for “identification document,” in- 

serted “issued or given to the person” preceding 
“by any,” and inserted “other” preceding “per- 

son” thereafter. . 

Session Laws 2001-487, s. 42(b), effective 
December 16, 2001, in subsection (f) of this 
section as rewritten by Session Laws 2001-461, 
s. 8, deleted a comma following “given to the 
person.” 

Legal Periodicals. — For comment, “Liabil- 
ity of Commercial Vendors, Employers, and 
Social Hosts for Torts of the Intoxicated,” see 19 
Wake Forest L. Rev. 1013 (1983). 

For survey of developments in North Caro- 
lina Law (1992), see 71 N.C.L. Rev. 1893 (1993). 

For note, “Vendor Liability for the Sale of 
Alcohol to an Underage Person: The Untoward 
Consequences of Estate of Mullis v. Monroe Oil 
Co.,” see 21 Campbell L. Rev. 277 (1999). 

CASE NOTES 

The statutory scheme as set out in the 
present Chapter 18B prohibits any sale, pos- 
session or giving of alcohol or malt beverages to 
an underaged person or aiding and abetting the 
sale or possession whether by a legally licensed 
commercial vendor, the county bootlegger or a 
neighbor down the street. Hart v. Ivey, 102 N.C. 
App. 583, 403 S.E.2d 914, modified on other 
grounds, 332 N.C. 299, 420 S.E.2d 174 (1992). 
Violation Not Negligence Per Se. — This 

section is not a public safety statute; a violation 
is not negligence per se. Hart v. Ivey, 332 N.C. 
299, 420 S.E.2d 174 (1992). 

This statute is not a public safety statute; 
thus, a violation of this section is not negligence 
per se. Estate of Mullis v. Monroe Oil Co., 127 
N.C. App. 277, 488 S.E.2d 830 (1997), aff’d, 349 
N.C. 196, 505 S.E.2d 131 (1998). 

A negligence per se claim could not have been 
maintained by the decedent against the ven- 
dors of alcoholic beverages based on the ven- 
dors’ violation of the statute prohibiting sale of 
such beverages to underage persons; thus, the 
estate could not maintain wrongful death ac- 
tion. Estate of Mullis v. Monroe Oil Co., 349 
N.C. 196, 505 S.E.2d 181 (1998). 
Any violation or conspiracy by defendant- 

minor to violate this section did not constitute 
negligence per se. Smith v. Winn-Dixie Char- 
lotte, Inc., 142 N.C. App. 255, 542 S.E.2d 288 
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(2001), cert. denied, 353 N.C. 452, 548 S.E.2d 
528 (2001). 
Duty of Social Hosts Not to Serve to 

Intoxicated Person. — Defendants were un- 
der a duty to the people who travel on the 
public highways not to serve alcohol to an 
intoxicated individual who was known to be 
driving, and automobile accident victim stated 
a claim for relief based on established negli- 
gence principles. Hart v. Ivey, 332 N.C. 299, 420 
S.E.2d 174 (1992). 

Estate of accident victim could not 
maintain a wrongful death action against 
vendors where the estate could not show that 
had victim lived, she could have maintained a 
negligence per se action based on a violation of 
this section, or an action under common law 
negligence based on the selling of alcohol to 
underage persons in violation of § 18B-102. 
Estate of Mullis v. Monroe Oil Co., 127 N.C. 
App. 277, 488 S.E.2d 830 (1997), aff'd, 349 N.C. 
196, 505 S.E.2d 131 (1998). 
Cited in State v. Carter, 318 N.C. 487, 349 

S.E.2d 580 (1986); Clark v. Inn W., 89 N.C. App. 
275, 365 S.E.2d 682 (1988); Clark v. Inn W., 324 
N.C. 415, 379 S.E.2d 23 (1989); State v. Powell, 
336 N.C. 762, 446 S.E.2d 26 (1994); In re Kiser, 
126 N.C. App. 206, 484 S.E.2d 441 (1997); State 
v. Wilson, 127 N.C. App. 129, 488 S.E.2d 303 
(1997). 
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§ 18B-302.1. Penalties for certain offenses related to un- 
derage persons. 

(a) A violation of G.S. 18B-302(a) is a Class 1 misdemeanor. Notwithstand- 
ing the provisions of G.S. 15A-1340.23, if the court imposes a sentence that 
does not include an active punishment, the court must include among the 
conditions of probation a requirement that the person pay a fine of at least two 
hundred fifty dollars ($250.00) as authorized by G.S. 15A-1343(b)(9) and a 
requirement that the person complete at least 25 hours of community service, 
as authorized by G.S. 15A-1343(b1)(6). If the person has a previous conviction 
of this offense in the four years immediately preceding the date of the current 
offense, and the court imposes a sentence that does not include an active 
punishment, the court must include among the conditions of probation a 
requirement that the person pay a fine of at least five hundred dollars 
($500.00) as authorized by G.S. 15A-1343(b)(9) and a requirement that the 
person complete at least 150 hours of community service, as authorized by G.S. 
15A-1343(b1)(6). 

(b) A violation of G.S. 18B-302(c)(2) is a Class 1 misdemeanor. Notwith- 
standing the provisions of G.S. 15A-1340.23, if the court imposes a sentence 
that does not include an active punishment, the court must include among the 
conditions of probation a requirement that the person pay a fine of at least five 
hundred dollars ($500.00) as authorized by G.S. 15A-1343(b)(9) and a require- 
ment that the person complete at least 25 hours of community service, as 
authorized by G.S. 15A-1343(b1)(6). If the person has a previous conviction of 
this offense in the four years immediately preceding the date of the current 
offense, and the court imposes a sentence that does not include an active 
punishment, the court must include among the conditions of probation a 
requirement that the person pay a fine of at least one thousand dollars ($1,000) 
as authorized by G.S. 15A-1343(b)(9) and a requirement that the person 
complete at least 150 hours of community service, as authorized by G.S. 
15A-1343(b1)(6). 

(c) In addition to the punishments imposed under this section, the court 
may impose the provisions of G.S. 18B-202 and of G.S. 18B-503, 18B-504, and 
18B-505. (1999-4338, s. 1.) 

Editor’s Note. — Session Laws 1999-433,s. bered as this section at the direction of the 
1, was enacted as § 18B-302A, and wasrenum- Revisor of Statutes. 

§ 18B-303. Amounts of alcoholic beverages that may be 
purchased. | 

(a) Purchases Allowed. — Without a permit, a person may purchase at one 
time: 

(1) Not more than 80 liters of malt beverages, other than draft malt 
beverages in kegs; 

(2) Any amount of draft malt beverages in kegs; 
(3) Not more than 50 liters of unfortified wine; 
(4) Not more than eight liters of either fortified wine or spirituous liquor, 

or eight liters of the two combined. 
(b) Unlawful Purchase. — Except as provided in subsection (c) and in Article 

11, it shall be unlawful for any person to purchase, or for any person to sell, an 
amount of alcoholic beverages greater than that stated in subsection (a). 
_(c) Greater Amounts. — Amounts of alcoholic beverages greater than those 

listed in subdivisions (a)(3) and (a)(4) may be purchased with a purchase- 
transportation permit under G.S. 18B-403. (1905, c. 498, ss. 6-8; Rev., ss. 3526, 
3534; C.S., s. 3371; 1937, c. 49, ss. 12, 16, 22; c. 411; 1955, c. 999; 1967, c. 222, 
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ss. 1, 8; c. 1256, s. 3; 1969, c. 1018; 1971, c. 872, s. 1; 1973, c. 1226; 1977, c. 176, 
s. 1; 1977, 2nd Sess., c. 1138, ss. 8-12, 18; 1979, c. 384, s. 3; c. 609, s. 2; c. 718; 
z hei s. 10; 1981, c. 412, s. 2; 1989, c. 553, s. 1; 1993, c. 508, s. 2; 2001-262, s. 

Effect of Amendments. — Session Laws _ tuted “50 liters” for “20 liters” in subdivision 

2001-262, s. 5, effective July 4, 2001, substi- (a)(3). 

§ 18B-304. Sale and possession for sale. 

(a) Offense. — It shall be unlawful for any person to sell any alcoholic 

beverage, or possess any alcoholic beverage for sale, without first obtaining the 
applicable ABC permit and revenue licenses. 

(b) Prima Facie Evidence. — Possession of the following amounts of alco- 

holic beverages, without a permit authorizing that possession, shall be prima 

ae evidence that the possessor is possessing those alcoholic beverages for 

sale: 
(1) ee than 80 liters of malt beverages, other than draft malt beverages 

in kegs; 
(2) More than eight liters of spirituous liquor; or 

(3) Any amount of nontaxpaid alcoholic beverages. (1913, c. 44, s. 2; 1915, 

c. 97, s. 8; 1923, c. 1, ss. 2, 6, 10; C.S., ss. 3379, 3411(b), (f), G); 1937, 

c. 49, ss. 13, 15; 1945, c. 635; 1949, c. 1251, s. 2; 1951, c. 850; 1955, c. 

560; 1957, c. 984; c. 1235, s. 1; 1963, c. 932; 1967, c. 222, ss. 4, 6; 1969, 

c. 789; 1971, c. 872, s. 1; 1975, c. 654, s. 4; 1977, c. 176, ss. 1-3; 1981, 

ce. 412;s. 2;.c. 747, s. 42; 1989, c. 553, s. 2;,19938, c. 508, s. Sy) 

Legal Periodicals. — For discussion of the raise a presumption of unlawful handling for 

wisdom of permitting proof of possession to gain, see 5 N.C.L. Rev. 302 (1927). 

CASE NOTES 

Editor’s Note. — Many of the cases below State v. Russell, 164 N.C. 482, 80 S.E. 66 

were decided under similar provisions of former (1918). 

Chapters 18 and 18A. While the prima facie case, unexplained, is 

Constitutionality. — See State v. Brown, sufficient to sustain a verdict of guilty, yet the 

170 N.C. 714, 86 S.E. 1042 (1915); State v. defendant is not required to show, by the 
Randall, 170 N.C. 757, 87 S.E. 227 (1915); State greater weight of evidence, that the whiskey 
v. Langley, 209 N.C. 178, 183 S.E. 526 (1936). was in his possession for lawful purposes, for 

Mies Construction. See State, Vv. such, in effect, would require him to establish 

Fawiend)188 N.C. 602° 128.878. 402 (1924), bis own innocence and relieve the State of the 
burden of the issue, which is placed upon it. 

“Prima Facie Evidence”. — The words  Gtate y. Wilkerson, 164 N.C. 431, 79 S.E. 888 
“prima facie evidence” are defined in Webster’s (1913) 

International Dictionary as meaning “evidence Witeea ihereuslevidenee than the defendant 

sufficient, in law, to raise e presumption offact indicted under this section had in his posses- 

or establish the fact in question, unless rebut- gion sufficient spirituous liquors to raise the 

ted.” It must presume that the legislature had prima facie presumption that it was for the 

such meaning in mind when such words were _ purpose of sale, it was competent to show this 

used in the statute. State v. Russell, 164 N.C. intent, and in furtherance of the presumption, 

482, 80 S.E. 66 (1913). that soon thereafter, about two months later, he 

Prima facie evidence neither conclusively de- was found working on a copper still on his 

termines the guilt or innocence of the party who premises, and had copper enough to make two 

is accused nor withdraws from the jury the of them; and that, upon his premises being 

right and duty of passing upon and deciding the _ searched, he had falsely denied the possession 

issue to be tried. The burden of proof remains and had attempted to shoot the officer making 

continually upon the State to establish the the search. State v. Simmons, 178 N.C. 679, 100 

accusation which it makes, as prima facie evi- S.E. 239 (1919). 

dence does not change or shift the burden. The possession of more than one gallon (now 
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eight liters) of intoxicating (now spirituous) 
liquor is prima facie evidence of possession for 
the purpose of sale under this section, and is 
sufficient to take the case to the jury on the 
issue. State v. Tate, 210 N.C. 168, 185 S.E. 665 

(1936). 
In a prosecution for the unlawful possession 

of intoxicating (now spirituous) liquor for the 
purpose of sale, evidence that defendant, who 
resided four miles from the still, came to the 
still and got one-half gallon of nontaxpaid whis- 
key and left with it, is sufficient to make out a 
prima facie case for the jury. State v. Graham, 
224 N.C. 347, 30 S.E.2d 151 (1944). 

For evidence sufficient to make out prima 
facie case against defendant, see State v. 
Buchanan, 233 N.C. 477, 64 S.E.2d 549 (1951). 

The evidence was sufficient to carry the case 
to the jury on the charge of unlawful possession 
of whiskey and beer for the purpose of sale. 
State v. Mills, 246 N.C. 237, 98 S.E.2d 329 
IS) 
Power of Legislature to Change Rule of 

Evidence. — See full discussion in State v. 
Wilkerson, 164 N.C. 481, 79 S.E. 888 (1913). 
Possession may be either actual or con- 

structive within the meaning of this section. 
State v. Parker, 234 N.C. 236, 66 S.E.2d 907 
(1951); State v. Rogers, 252 N.C. 499, 114 
S.E.2d 355 (1960). 

This section intends that the “possession” 
shall be construed as either actual or construc- 
tive; so that the possession by the agent will be 
deemed the possession of the principal for the 
purpose of the act. State v. Lee, 164 N.C. 533, 
80 S.E. 405 (1913); State v. Buchanan, 233 N.C. 
A477, 64 S.E.2d 549 (1951). 

Evidence tending to show that 96 gallons of 
liquor were found in the basement of the tenant 
house on defendant’s farm and tending to show 
that he alone had key to the door to the base- 
ment is sufficient to support constructive pos- 
session. State v. Parker, 234 N.C. 236, 66 
S.E.2d 907 (1951). 

If the liquor was within the power of the 
defendant, in such a sense that he could and did 
command its use, the possession was as com- 
plete within the meaning of the statute as if his 
possession had been actual. State v. Buchanan, 
233 N.C. 477, 64 S.E.2d 549 (1951). 

If nontaxpaid whiskey is on a person’s pre- 
mises with his knowledge and consent, he has 
constructive possession thereof while it re- 
mains on premises under his exclusive control. 
State v. Thompson, 256 N.C. 593, 124 S.E.2d 
728, cert. denied, 371 U.S. 820, 83 S. Ct. 36, 9 L. 
Ed. 2d 60 (1962). 
Possession as Evidence of Sale. — See 

State v. McAllister, 187 N.C. 400, 121 S.E. 739 
(1924); State v. Knight, 188 N.C. 630, 125 S.E. 
406 (1924); State v. Pierce, 192 N.C. 766, 136 
S.E. 121 (1926); State v. Parker, 234 N.C. 236, 
66 S.E.2d 907 (1951). 
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Possession for Use of Owner. — The mere 
possession of spirituous liquor in the home for 
the use of the owner, his family and their guests 
on the premises in the absence of a count in the 
indictment charging that it was for prohibited 
purposes is not made unlawful. State v. Mull, 
193 N.C. 668, 137 S.E. 866 (1927). 
The law permits an individual to possess in 

his home an unlimited quantity of taxpaid 
intoxicating (now spirituous) liquor for his own 
use and that of his bona fide guests, but the 
possession of more than one gallon (now eight 
liters) is prima facie evidence that such liquor 
is for the purpose of sale. State v. Causby, 269 
N.C. 747, 153 S.E.2d 467 (1967). 
Possession of Nontaxpaid Liquor. — Pos- ' 

session of nontaxpaid liquor is prima facie 
evidence that such liquor is kept for the pur- 
pose of being sold. State v. Tessnear, 265 N.C. 
319, 144 S.E.2d 43 (1965). 
From the mere possession of nontaxpaid 

whiskey, this section authorizes, but does not 
compel, the jury to infer that the possessor 
intended to sell the whiskey. State v. Tessnear, 
265 N.C. 319, 144 S.E.2d 43 (1965). 
Burden of Proof. — The possession of the 

specified quantity of spirituous liquors suffi- 
cient to make out prima facie evidence of an 
unlawful purpose is only sufficient to sustain a’ 
verdict of guilty, and does not shift the burden 
upon the defendant to show his innocence, and 
an instruction to that effect is reversible error. 
State v. Helms, 181 N.C. 566, 107 S.E. 228. 
(1921). 
Where the possession of the specified quanti- 

ties of intoxicating liquors under a statutory 
provision has made out prima facie evidence of 
guilt, and the defendant has not introduced 
evidence, an instruction to the jury placing the“ 
burden on the defendant to establish his inno- 
cence is reversible error, being equivalent to 
directing a verdict, which is not permissible in 
a criminal case. State v. Helms, 181 N.C. 566, 
LOTS He2Z280092 1). 
Evidence Sufficient to Warrant Finding 

that Possession Was for Purpose of Sale. — 
See State v. Jenkins, 234 N.C. 112, 66 S.E.2d 
819 (1951). 
Evidence of Possession. — In a prosecu- 

tion for illegal possession of intoxicating liquor 
for the purpose of sale, testimony concerning 
beer and wine found at defendant’s home was 
competent as tending to show that defendant’s 
possession of the intoxicating liquor was for the 
purpose of sale. State v. Harrell, 50 N.C. App. 
531, 274 S.E.2d 353 (1981). 
The State’s evidence was sufficient for 

the jury in a prosecution of defendant for illegal 
possession of intoxicating liquor for the purpose 
of sale where it tended to show that defendant 
had in his constructive possession more than 
four liters of liquor with an alcoholic content of 
greater than 21%. State v. Harrell, 50 N.C. App. 
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531, 274 S.E.2d 353 (1981). sion of more than a gallon of intoxicating (now 

Evidence Sufficient to Support Adverse — spirituous) liquor, without other incriminating 

Verdict. — See State v. Gordon, 224 N.C. 304, evidence, is insufficient to support a directed 

30 S.E.2d 43 (1944). verdict of guilty of possession of intoxicating 

Evidence Sufficient to Overrule Nonsuit. liquor for the purpose of sale under this section. 

— Evidence tending to show that defendant State v. Ellis, 210 N.C. 166, 185 S.E. 663 (1936). 
was driving his automobile on a highway, that There was no fatal variance between a 

when officers attempted to stop him he at- citation charging defendant with “possession of 
tempted to elude them, threw a carton contain- tax-paid whiskey for the purpose of sale that 

ing three gallons of nontaxpaid whiskey from whiskey being intoxicating liquor” and a ver- 

the car, and drove in a reckless manner until = gict finding defendant guilty of “possession of 

struck from rear by the officers’ car and runoff — s jtoxicatin g liquor for the purposé of sale,” 

the road, was held sufficient to overrule nOD. suit since the reference in the citation to “tax-paid 
upon each of the charges of illegal possession of ; » whiskey” was merely surplusage, and it was 

whiskey for the purpose of sale and unlawful obvious that the jury found defendant guilty as 
Tr eyeN v. Merritt, 231 charged. State v. Harrell, 50 N.C. App. 531, 274 

.U. Od, i. : Sle 20 soot oo). 
Insufficient Evidence to Direct Verdict. 

— Evidence establishing defendant’s posses- 

§ 18B-305. Other prohibited sales. 

(a) Sale to Intoxicated Person. — It shall be unlawful for a permittee or his 

employee or for an ABC store employee to knowingly sell or give alcoholic 

beverages to any person who is intoxicated. . 

(b) Discretion for Seller. — Any person authorized to sell alcoholic beverages 

under this Chapter may, in his discretion, refuse to sell to anyone. It shall be 

unlawful for any person to knowingly buy alcoholic beverages for someone who 

has been refused the right to purchase under this subsection. 

(c) Notwithstanding subsection (b) of this section, no permittee may refuse 

to sell alcoholic beverages to a person solely based on that person’s race, 

religion, color, national origin, sex, or disability. (1937, c. 49, ss. 11, 15; c. 411; 

1971, c. 872, s. 1; 1977, 2nd Sess., c. 1138, s. 5; 1981, c. 412, s. 2; 1999-462, s. 

5.) 

Cross References. — As to compensation 

for injury caused by sales to underage persons, 

see § 18B-120 et seq. 

CASE NOTES 

Purpose of This Section. — The general 74 N.C. App. 317, 328 S.E.2d 45, cert. denied, 

purpose of § 18A-34 (now § 18B-305(a)) is “(1) 314 N.C. 537, 335 S.E.2d 313 (1985). 

the protection of the customer from adverse Violation of this section constitutes negli- 

consequences of intoxication and (2) the protec- gence per se. Clark v. Inn W., 89 N.C. App. 275, 

tion of the community at large from the injuri- 365 S.E.2d 682, rev'd on other grounds, 324 

ous consequences of contact with an intoxicated N.C. 415, 379 S.E.2d 23 (1989). 

person.” Hart v. Ivey, 102 N.C. App. 583, 403 Proof Needed for Violation of This Sec- 

S.E.2d 914, modified on other grounds, 332 tion. — For purposes of imposing civil liability, 

N.C. 299, 420 S.E.2d 174 (1992). before a violation of this statute may be found, 

Other than as authorized by a legally _ the plaintiff must allege and prove (1) that the 

issued permit, there is no right to sell beer, patron was intoxicated and (2) that the licensee 

wine, and other alcoholic beverages in North or permittee knew or should have known that 

Carolina. Hursey v. Town of Gibsonville, 284 the patron was in an intoxicated condition at 

N.C. 522, 202 S.E.2d 161 (1974), (decided under _ the time he or she was served. Harshbarger v. 

similar provisions of former Chapter 18A). Murphy, 90 N.C. App. 393, 368 S.E.2d 450 

A violation of this section constitutes (1988). 

negligence per se. However, the nature of the Liability of Licensee to General Public 

alleged negligence of the defendant does not for Torts of Intoxicated Customers. — See 

alter the effect of plaintiff’s contributory negli- | Chastain v. Litton Sys., 694 F.2d 957 (4th Cir. 

gence. Brower v. Robert Chappell & Associates, 1982), cert. denied, 462 U.S. 1106, 103 S. Ct. 
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2454, 77 L. Ed. 2d 13384 (1983). Nightclub Liable for Patron’s Tort. — In a 
Contributory Negligence as Defense. — suit against a nightclub for liability in the 

Contributory negligence of plaintiffs’ decedent, death of a motorist in a collision with intoxi- 
who was operating his vehicle in an impaired cated patron, the irreducible minimum of evi- 

condition in violation of § 20-138.1, was ade- dence required of the plaintiff was to at least 
fense to wrongful death claim under § 28A- place the intoxicated patron upon the premises 
18-2 based on defendants’ alleged negligence in _ of the establishment which he was attempting 
selling alcohol to an intoxicated person. Clarkv. to hold liable. Harshbarger v. Murphy, 90 N.C. 
Inn W., 89 N.C. App. 275, 365 S.E.2d 682, rev’d App. 393, 368 S.E.2d 450 (1988). 
on other grounds, 324 N.C. 415, 379 S.E.2d 23 Quoted in Hutchens v. Hankins, 63 N.C. 

(1989). App. 1, 303 S.E.2d 584 (1983). 
Minimum Evidence Required to Hold 

§ 18B-306. Making wines and malt beverages for private 
use. 

An individual may make, possess, and transport native wines and malt 
beverages for his own use and for the use of his family and guests. Native 
wines shall be made principally from honey, grapes, or other fruit or grain 
grown in this State, or from wine kits containing honey, grapes, or other fruit 
or grain concentrates, and shall have only that alcoholic content produced by 
natural fermentation. Malt beverages may be made by use of malt beverage 
kits containing grain extracts or concentrates. Wine kits and malt beverage 
kits may be sold in this State. No ABC permit is required to make beverages 
pursuant to this section. (1971, c. 872, s. 1; 1978, c. 1218; 1981, c. 412, s. 2; ¢. 
747, s. 43; 1985, c. 114, s. 6.) 

§ 18B-307. Manufacturing offenses. 

(a) Offenses. — It shall be unlawful for any person, except as authorized by 
this Chapter, to: 

(1) Sell or possess equipment or ingredients intended for use in the 
manufacture of any alcoholic beverage, except equipment and ingre- 
dients provided under a Brew on Premises permit; or 

(2) Knowingly allow real or personal property owned or possessed by him 
to be used by another person for the manufacture of any alcoholic 
beverage, except pursuant to a Brew on Premises permit. 

(b) Unlawful Manufacturing. — Except as provided in G.S. 18B-306, it shall 
be unlawful for any person to manufacture any alcoholic beverage, except at an 
establishment with a Brew on Premises permit, without first obtaining the 
applicable ABC permit and revenue licenses. 

(c) Second Offense of Manufacturing. — A second offense of unlawful 
manufacturing of alcoholic beverage shall be a Class I felony. (1905, c. 498, s. 
2; Rev., s. 3533; 1923, c. 1, ss. 4, 6, 26; C.S., ss. 3407, 3411(d), (f), (z); 1937, c. 
49, s. 13; 1945, c. 635; 1951, c. 850; 1955, c. 560; 1957, c. 984; c. 1235, s. 1; 1969, 
Coelho Tic oi 2s 19794 c¢3699, sal) LOS te n4lwacy uA eel 
1997-467, s. 1.) 

CASE NOTES 

Editor’s Note. — Many of the cases below defendant in such a sense that he could and did 
were decided under similar provisions of former command its use, the possession was as com- 
Chapters 18 and 18A. plete within the meaning of this section as if his 
Possession, within the meaning of this _ possession had been actual. State v. Webb, 233 

section, may be either actual or construc- N.C. 382, 64 S.E.2d 268 (1951); State v. 
tive. State v. McLamb, 235 N.C. 251,69S.E.2d McLamb, 235 N.C. 251, 69 S.E.2d 537 (1952). 
537 (1952). Possession of Property Not Identical to 

If the property was within the power of the Attempt. — An indictment charging the defen- 
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dant with possession of property designed for 
the manufacture of intoxicating liquor is not 
identical with a charge or an attempt to commit 

a crime. State v. Jaynes, 198 N.C. 728, 153 S.E. 

410 (1930). 
Process of Manufacturing Need Not Be 

Complete. — See State v. Horner, 174 N.C. 

788, 94 S.E. 291 (1917). 

Accessories Equally Guilty. — A defen- 

dant guilty of aiding and abetting the unlawful 

manufacture of liquor is equally guilty with 

those who actually operated the still. State v. 

Clark, 183 N.C. 733, 110 S.E. 641 (1922). 

The defendant, convicted on his trial of aid- 

ing or abetting in the manufacture of whiskey 

on one count of the indictment, could not com- 

plain because he was tried on another count of 

the same bill for the unlawful manufacture of 

liquor and acquitted, there being sufficient ev- 

idence to sustain a conviction on each one. 

State v. Smith, 183 N.C. 725, 110 S.E. 654 

(1922). 
Arrest Without Warrant. — An alcoholic 

beverage control officer who saw defendant at 

the still unlawfully engaged in the manufac- 

ture of whiskey had a lawful right to arrest 

defendant there without a warrant. State v. 

Taft, 256 N.C. 441, 124 S.H.2d 169 (1962). 

It was proper to reject evidence as to the 

quantity of cotton or corn defendant, tried for 

unlawful manufacture of liquor, etc., had raised 
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on his farm that year. State v. Smith, 183 N.C. 

725, 110 S.E. 654 (1922). 

A plea of not guilty under this section puts 

in issue every element of the offense charged. 
State v. McLamb, 235 N.C. 251, 69 S.E.2d 537 

(1952). 
Insufficiency of Charge Not Such as to 

Warrant Sustaining Motion in Arrest of 
Judgment. — See State v. McLamb, 235 N.C. 

251, 69'S.B.2d 537 (1952). 
Evidence of the defendant’s guilt of possess- 

ing parts of a still intended for the purpose of 
manufacturing alcoholic beverages was suffi- 
cient to be submitted to the jury and to sustain 
their verdict of guilty, and the fact that the 
parts had not been assembled into a distillery is 
immaterial under the language of the statute. 
State v. Jaynes, 198 N.C. 728, 153 S.E. 410 

(1930). 
When Question for Jury. — Where there 

was evidence of defendant’s guilty knowledge in 
aiding in the distilling or manufacturing of 
alcoholic beverages by hauling it away, and also 
evidence consistent with his innocence in 
merely hauling away the remnants after the 

illegal purpose had been accomplished or frus- 

trated, without intention of taking part or aid- 

ing in its manufacture, the question of his guilt 

or innocence was one for the jury, under proper 

instructions. State v. Horner, 174 N.C. 788, 94 

S.beegieaot7): 

§ 18B-308. Sale and consumption at bingo games. 

It shall be unlawful to sell or consume, or for the owner or other person in 

charge of the premises to allow the sale or consumption of, any alcoholic 

beverage in any room while a raffle or bingo game is being conducted in that 

room under Part 2 of Article 37 of Chapter 14 of the General Statutes. (1905, 

c. 498, ss. 6-8; Rev., ss. 3526, 3534; C.5., s. 3371; 1937, c. 49, ss. 12, 16, 22; c. 

411; 1955, c. 999; 1967, c. 222, ss. 1, 8; c. 1256, s. 3; 1969, c. 1018; 1971, c. 872, 

s. 1; 1973, c. 1226; 1977, c. 176, s. 1; 1977, 2nd Sess., c. 1138, ss. 8-12, 18; 1979, 

c. 384, s. 3; c. 609, s. 2; c. 718; c. 893, s. 10; 1981, c. 412, s. 2; 1983, c. 896, s. 4.) 

Editor’s Note. — Session Laws 1983, c. 896, 

which amended this section, provided in s. 5.1: 

“Should the Supreme Court of North Carolina 

or a federal court having jurisdiction over 

North Carolina find and determine in any man- 

ner, whether on the merits or by denial of 

petition for discretionary review, that the Gen- 

eral Assembly may not constitutionally allow 

‘exempt organizations’ as defined herein to con- 

duct bingo or raffles, while denying that privi- 

lege to all other persons, then this act and G.S. 

14-292.1 are repealed in their entirety, and no 

person may conduct bingo or raffles under any 

circumstances not permitted by the gambling 

laws of North Carolina.” 

§ 18B-309. Alcoholic beverage sales in Urban Redevelop- 

ment Areas. 

(a) A food business as defined in G.S. 18B-1000(3), a retail business as 

defined in G.S. 18B-1000(7), or an eating establishment as defined in G.S. 

18B-1000(2) that holds an ABC permit under this Chapter and is located in a 

part of a city that has been designated as an Urban Redevelopment Area under 

Article 22 of Chapter 160A of the General Statutes shall not have alcoholic 
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beverage sales in excess of fifty percent (50%) of the business’s total annual 
sales. The city council, or its designee, shall file a certified copy of the official 
action and original documents, including a map or similar information, 
designating the area as an Urban Redevelopment Area. The Commission shall 
make this information available to any permittee who makes a request for this 
information to the Commission. 

(b) Upon request of a city, the Commission shall investigate the total annual 
alcohol sales and total sales of a business as defined in this section. The 
Commission shall report the results of such an investigation to the city council, 
and the report shall contain only the percentage of annual alcohol sales in 
proportion to the business’s total annual sales. A city may request an 
investigation of a particular business by the Commission only once in each 
calendar year. These audits may be conducted by the Commission only upon 
the request of the city council. 3 

(c) Businesses covered by this section shall maintain full and accurate 
monthly records of their finances, separately indicating each of the following: 

(1) Amounts expended by the business for the purchase of alcoholic 
beverages and the quantity of alcoholic beverages purchased; 

(2) Amounts collected from the sale of alcoholic beverages sold; and 
(3) Amounts collected from the sale of food, nonalcoholic beverages, and 

all other items sold by the business. 
Records of purchases of alcoholic beverages and sales of alcoholic beverages 

shall be filed separate and apart from all other records maintained on the 
premises, and all records related to alcoholic beverages, including original 
invoices, shall be maintained on the premises for three years and shall be open 
for inspection and audit pursuant to G.S. 18B-502. (1999-322, s. 1; 2001-515, s. 
3(a).) 

Editor’s Note. — Session Laws 2001-515, s. 2001-515, s. 3(a), effective January 4, 2002, 
6, is a severability clause. added the subsection designations, and added 

Effect of Amendments. — Session Laws _ the last two sentences in subsection (a). 

§§ 185-310 through 18B-399: Reserved for future codification pur- 
poses. 

ARTICLE 4. 

Transportation. 

§ 18B-400. Amounts that may be transported. 

A person may transport at one time the same amount of alcoholic beverages 
that he is allowed to buy under G.S. 18B-303(a). Greater amounts of fortified 
wine, unfortified wine and spirituous liquor may be transported with a 
purchase-transportation permit under G.S. 18B-403. The Commission may 
also authorize a distillery representative, in the course of his business, to 
transport and possess up to 10 gallons of spirituous liquor. (1923, c. 1, s. 25; 
C.S., s. 3411(y); 1937, c. 49, ss. 14, 16; c. 411; 1967, c. 222, ss. 1, 7; c. 1256, s. 
3; 1969, c. 598, ss. 2, 3; c. 1018; 1971, c. 872, s. 1; 1977, c. 176, s. 1; c. 586; 1979, 
e607, s. 1; 1981, c. 412, s. 2: 1985, ¢. 757; s: 1639 

CASE NOTES 

Where Transporter Accompanied by permitted to carry or convey more than the 
Others. — The driver of an automobile is not lawful amount of alcoholic beverages in his 
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automobile even though he is accompanied by 
others. State v. Welch, 232 N.C. 77, 59 S.E.2d 

199 (1950) (decided under similar provisions of 

former Chapter 18). 

§ 18B-401. Manner of transportation. 

(a) Opened Containers. — It shall be unlawful for a person to transport 

fortified wine or spirituous liquor in the passenger area of a motor vehicle in 

other than the manufacturer’s unopened original container. It shall be unlaw- 

ful for a person who is driving a motor vehicle on a highway or public vehicular 

area to consume in the passenger area of that vehicle any malt beverage or 

unfortified wine. Violation of this subsection shall constitute a Class 3 

misdemeanor. 
(b) Taxis. — It shall be unlawful for a person operating a for-hire passenger 

yehicle as defined in G.S. 20-4.01(27)b, to transport fortified wine or spirituous 

liquor unless the vehicle is transporting a paying passenger who owns the 

alcoholic beverage being transported. Not more than eight liters of fortified 

wine or spirituous liquor, or combination of the two, may be transported by 

each passenger. A violation of this subsection shall not be grounds for 

suspension of the driver’s license for illegal transportation of intoxicating 

liquors under G.S. 20-16(a)(8). 
(c) Definitions. — The definitions in Chapter 20 of the General Statutes 

apply in interpreting this section. If the seal on a container of alcoholic 

beverages has been broken, it is opened within the meaning of this section. For 

purposes of this section, “passenger area of a motor vehicle” means the area 

designed to seat the driver and passengers and any area within the reach of a 

seated driver or passenger, including the glove compartment. In the case of a 

station wagon, hatchback or similar vehicle, the area behind the last upright 

back seat shall not be considered part of the passenger area. (1923, c. Tish 25; 

C.S., s. 3411(y); 1937, c. 49, ss. 14, 16; c. 411: 1967, c. 222, ss. 1, 7; c. 1256, s. 

3; 1969, c. 598, ss. 2, 3; c. 1018; 1971, c. 872, s. 1; 1977, c. 176, s. 1; c. 586; 1979, 

c. 607, s. 1; 1981, c. 412, s. 2; c. 747, s. 45; 1983, c. 435, s. 7:-1989;.¢. 553; s. 3; 

1993, c. 508, s. 4; c. 539, s. 312; 1994, Ex. Sess., c. 24, s. 14(c).) 

CASE NOTES 

Editor’s Note. — Some of the cases below 

were decided under similar provisions of former 

Chapters 18 and 18A. 

Constitutionality of Former § 18A-26. — 

There exists a “reasonable basis” for distin- 

guishing transportation of alcoholic beverages 

in a for-hire passenger vehicle from other 

modes of transportation. Former § 18A-26 was 

not unconstitutional on its face or as applied to 

defendants. State v. Terry, 30 N.C. App. 372, 

226 S.E.2d 846 (1976). 
Guilty Knowledge. — This section must be 

interpreted in the light of the common-law 

principle that guilty knowledge is an essential 

element of crime, and therefore a person cannot 

be held guilty of illegally transporting intoxi- 

cating liquors if he has no knowledge of the 

nature of the goods transported. State v. Welch, 

939 N.C. 77, 59 S.E.2d 199 (1950). 

Subsection (a) only forbids consump- 

tion. — It is the consumption of malt beverage 

in the passenger area of a vehicle while driving 

it that subsection (a) of this statute forbids, not 

possession or transportation. State — Vv. 

Poczontek, 90 N.C. App. 455, 368 S.E.2d 659 

(1988). 
Evidence held insufficient to fix defen- 

dant with ownership or possession of li- 

quor found in baggage compartment of bus. 

State v. Love, 236 N.C. 344, 72 S.E.2d 737 

(1952). 
Cited in State v. Jones, 63 N.C. App. 411, 305 

S F.2d 221 (1983); State v. Warren, 84 N.C. 

App. 235, 352 S.E.2d 276 (1987). 

§ 18B-402. Alcoholic beverages purchased out-of-State. 

A person may bring into North Carolina alcoholic beverages purchased 

legally outside the jurisdiction of this State in the same amounts that may be 

legally transported within the State under G.S. 18B-400 or G.S. 18B-403, 
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except that no more than four liters of spirituous liquor purchased outside this 
State may be brought into this State. (1923, c. 1, s. 25; C.S., s. 3411(y); 1937, 
c. 49, ss. 14, 16; c. 411; 1967, c. 222, ss. 1, 7; c. 1256, s. 3; 1969, c. 598, ss. 2, 3; 
c, 1018;1971, c. 872, s. 1; 1977,.c/ 176; s.. 1; ¢2586; 1979, c..607,'s71; 1981, 67412: 
s. 2; 1981 (Reg. Sess., 1982), c. 1262, s. 5.) 

§ 18B-403. Purchase-transportation permit. 

(a) Amounts. — With a purchase-transportation permit, a person may 
purchase and transport an amount of alcoholic beverages greater than the 
amount specified in G.S. 18B-303(a). A permit authorizes the holder to 
transport from the place of purchase to the destination within North Carolina 
indicated on the permit at one time the following amount of alcoholic 
beverages: 

(1) A maximum of 100 liters of unfortified wine; 
(2) Amaximum of 40 liters of either fortified wine or spirituous liquor, or 

AO liters of the two combined; or 
(3) The amount of fortified wine or spirituous liquors specified on the 

purchase-transportation permit for a mixed beverage permittee. 
(b) Issuance of Permit. — A purchase-transportation permit may be issued 

by: 
(1) The local board chairman; 
(2) A member of the local board; 
(3) The general manager or supervisor of the local board; or 
(4) The manager or assistant manager of an ABC store, if he is authorized 

to issue permits by the local board chairman. 
(c) Disqualifications. — A purchase-transportation permit shall not be 

issued to a person who: 
(1) Is not sufficiently identified or known to the issuer; 
(2) Is known or shown to be an alcoholic or bootlegger; 
(3) Has been convicted within the previous three years of an offense 

involving the sale, possession, or transportation of nontaxpaid alco- 
holic beverages; or 

(4) Has been convicted within the previous three years of an offense 
involving the sale of alcoholic beverages without a permit. 

(d) Form. — A purchase-transportation permit shall be issued on a printed 
form adopted by the Commission. The Commission shall adopt rules specifying 
the content of the permit form. 

(e) Restrictions on Permit. — A purchase may be made only from the store 
named on the permit. One copy of the permit shall be kept by the issuing 
person, one by the purchaser, and one by the store from which the purchase is 
made. The purchaser shall display his copy of the permit to any law- 
enforcement officer upon request. A permit for the purchase and transportation 
of spirituous liquor may be issued only by an authorized agent of the local 
board for the jurisdiction in which the purchase will be made. 

(f) Time. — A purchase-transportation permit is valid only until 9:30 P.M. 
on the date of purchase, which date shall be stated on the permit. 

(g) Special Occasion Purchase-Transportation Permit. — When a person 
holds a special occasion for which a permit under G.S. 18B-1001(8) or (9) is 
required, the purchase-transportation permit issued to him may provide for 
the storage at and transportation to and from the site of the special occasion of 
unfortified wine, fortified wine, and spirituous liquor for a period of no more 
than 48 hours before and after the special occasion. The purchase-transporta- 
tion permit authorizes that person to transport only the amounts of those 
alcoholic beverages authorized by subsection (a). The Commission may adopt 
rules to govern issuance of these extended purchase-transportation permits. 
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(1969, c. 617, s. 1; 1971, c. 872, s. 1; 1973, c. 94; c. 819, s. 1; 1975, ss. 1-4; 1977, 

eel byssunlean4e 97 9h. 19788).354; cy 286, ‘sialic. 445, ss. 1, 3; c. 1076, ss. 1, 

2, 3; 1981, c. 412, s. 2; 1981 (Reg. Sess., 1982), c. 1262, ss. 6-8; 1983, c. 457, s. 

1S}, 

Legal Periodicals. — For survey of 1978 

administrative law, see 57 N.C.L. Rev. 831 

(1979). 

§ 18B-404. Additional provisions for purchase and trans- 

portation by mixed beverage permittees. 

(a) Designated Employee. — A mixed beverages permittee may designate an 

employee to purchase and transport spirituous liquor as authorized by the 

permittee’s permit. 
(b) Issuance. — If mixed beverages sales have been approved for an 

establishment under G.S. 18B-603(d1) or under G.S. 18B-603(e), the purchase- 

transportation permit for that establishment may be issued by the local board 

of any city located in the same county as the establishment, provided the city 

has approved the sale of mixed beverages. Otherwise a licensed establishment 

may obtain a mixed beverages purchase-transportation permit only from the 

local board for the jurisdiction in which it is located. If there is no ABC store 

within the establishment’s jurisdiction, then the mixed beverages permittee 

shall obtain a mixed beverages purchase-transportation permit from the 

nearest and most convenient ABC store. 

(c) Designated Store. — A local board may designate a store within its 

system to make sales to mixed beverages permittees. 

(d) Size of Bottles. — A purchase-transportation permit for a mixed bever- 

ages permittee shall authorize the purchase and transportation only of 355 

milliliter or larger containers. A purchase-transportation permit for a mixed 

beverages permittee who is also a guest room cabinet permittee may authorize 

the purchase and transportation of containers in sizes approved by the 

Commission. (1981, c. 412, s. 2; c. 747, ss. 46, 47; 1987, c. 136, s. 3; 1991, c. 459, 

s. 10; c. 565, ss. 5, 7; 1991 (Reg. Sess., 1992), c. 920, s. 2; 1999-462, s. 4.) 

Local Modification. — City of Gibsonville: 

1989, c. 394, s. 1. 

§ 18B-405. Transportation by permittee. 

The holder of a permit for the retail sale of malt beverages, unfortified wine, 

or fortified wine may transport in the course of his business any amount of the 

alcoholic beverage he is authorized to sell, without a purchase-transportation 

permit or a commercial transportation permit under G.S. 18B-1115. (1928, c. 1, 

s. 15; C.S., s. 3411(0); 1939, c. 158, s. 503; LOTAF CLS 72050 15 1975) c. 41k spi; 

1977, c. 70, s. 20; c. 176, s. 7; 1979, c. 286,'s. 9; 1OSTACHATA G2 19875 eH136; 

s. 4.) 

§ 18B-406. Unlawful transportation. 

It shall be unlawful to transport a greater amount of alcoholic beverage than 

permitted by this Article, unless the transportation is authorized under Article 

The 98 laren 412 38..2¢) 
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8§ 18B-407 through 18B-499: Reserved for future codification pur- 
poses. 

ARTICLE 5. 

Law Enforcement. 

§ 18B-500. Alcohol law-enforcement agents. 

(a) Appointment. — The Secretary of Crime Control and Public Safety shall 
appoint alcohol law-enforcement agents and other enforcement personnel. The 
Secretary of Crime Control and Public Safety may also appoint regular 
employees of the Commission as alcohol law-enforcement agents. Alcohol 
law-enforcement agents shall be designated as “alcohol law-enforcement 
agents”. 

(b) Subject Matter Jurisdiction. — After taking the oath prescribed for a 
peace officer, an alcohol law-enforcement agent shall have authority to arrest 
and take other investigatory and enforcement actions for any criminal offense. 
The primary responsibility of an agent shall be enforcement of the ABC laws 
and Article 5 of Chapter 90 (The Controlled Substances Act); however, an agent 
may perform any law-enforcement duty assigned by the Secretary of Crime 
Control and Public Safety or the Governor. 

(c) Territorial Jurisdiction. — An alcohol law-enforcement agent is a State 
officer with jurisdiction throughout the State. 

(d) Service of Commission Orders. — Alcohol law-enforcement agents may 
serve and execute notices, orders, or demands issued by the Commission for 
the surrender of permits or relating to any administrative proceeding. While 
serving and executing such notices, orders, or demands, alcohol law-enforce- 
ment agents shall have all the power and authority possessed by law- 
enforcement officers when executing an arrest warrant. | 

(e) Discharge. — Alcohol law-enforcement agents are subject to the dis- 
charge provisions of G.S. 18B-202. 

(f) Repealed by Session Laws 1995, c. 507, s. 6.2(a). (1939, c. 158, s. 514; 
1943, c. 400, s. 6; 1949, c. 974, ss. 11, 14; c. 1251, s. 4; 1951, c. 1056, s. 1; c. 1186, 
ss. 1, 2; 1953, c. 1207, ss. 2-4; 1957, c. 1440; 1961, c. 645; 1963, c. 426, ss. 1, 2, 
Arora dO Cc. cool 1¢. 872,58, 1977, C10) sale, LoGlsce4 2 se os. 
CaO Co nom C MOS essw2Dal 250.2; 1995) 6466.5: 2702507, S10 201)) 

CASE NOTES 

Cited in North Carolina Ass’n of ABC Bds. v. Safety, 115 N.C. App. 556, 445 S.E.2d 425 
Hunt, 76 N.C. App. 290, 332 S.E.2d 693 (1985); (1994). 
Ford v. State, Dep’t of Crime Control & Pub. 

§ 18B-501. Local ABC officers. 

(a) Appointment. — Except as provided in subsection (f), each local board 
shall hire one or more ABC enforcement officers. Local ABC enforcement 
officers shall be designated as “ABC Officers”. The local board may designate 
one officer as the chief ABC officer for that board. 

(b) Subject Matter Jurisdiction. — After taking the oath prescribed for a 
peace officer, a local ABC officer may arrest and take other investigatory and 
enforcement actions for any criminal offense; however, the primary responsi- 
bility of a local ABC officer is enforcement of the ABC laws and Article 5 of 
Chapter 90 (The Controlled Substances Act). 
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(c) Territorial Jurisdiction. — A local ABC officer has jurisdiction anywhere 

in the county in which he is employed except that a city ABC officer’s territorial 

jurisdiction is subject to any limitation included in any local act governing that 

city ABC system. A local ABC officer may pursue outside his normal territorial 

jurisdiction anyone who commits an offense within that jurisdiction, as 

provided in G.S. 15A-402(d). 
(d) Assisting Other Local Agencies. — The local ABC officers employed by a 

local board shall constitute a “law-enforcement agency” for purposes of G.S. 

160A-288, and a local board shall have the same authority as a city or county 

governing body to approve cooperation between law-enforcement agencies 

under that section. 
(e) Assisting State and Federal Enforcement. — A local ABC officer may 

assist State and federal law-enforcement agencies in the investigation of 

criminal offenses in North Carolina, under the following conditions: 

(1) The local board employing the officer has adopted a resolution approv- 

ing such assistance and stating the conditions under which it may be 

provided; 
(2) The State or federal agency has made a written request for assistance 

from that local board, either for a particular investigation or for any 

investigation that might require assistance within a certain period of 

time; 
(3) The local ABC officer is supervised by someone in the requesting 

agency; and 
(4) As soon as practical after the assistance begins, an acknowledgement 

of the action is placed in the records of the local board. 

A local ABC officer shall have territorial jurisdiction throughout North 

Carolina while assisting a State or federal agency under this section. While 

providing that assistance the officer shall continue to be considered an 

employee of the local board for purposes of salary, worker’s compensation, and 

other benefits, unless a different arrangement 1s negotiated between the local 

board and the requesting agency. 

(f) Contracts with Other Agencies. — Instead of hiring local ABC officers, a 

local board may contract to pay its enforcement funds to a sheriff’s depart- 

ment, city police department, or other local law-enforcement agency for 

enforcement of the ABC laws within the law-enforcement agency's territorial 

jurisdiction. Enforcement agreements may be made with more than one 

agency at the same time. When such a contract for enforcement exists, the 

officers of the contracting law-enforcement agency shall have the same 

authority to inspect under G.S. 18B-502 that an ABC officer employed by that 

local board would have. If a city located in two or more counties approves the 

sale of some type of alcoholic beverage pursuant to the provisions of G.S. 

18B-600(e4), and there are no local ABC boards established in the city and one 

of the counties in which the city is located, the local ABC board of any county 

in which the city is located may enter into an enforcement agreement with the 

city’s police department for enforcement of the ABC laws within the entire city, 

including that portion of the city located in the county of the ABC board 

entering into the enforcement agreement. 

(g) Discharge. — Local ABC officers are subject to the discharge provisions 

of G.S. 18B-202. (1949, c. 1251, s. 4; 1961, c. 645; 1963, c. 426, s. 2; 1967, c. 868; 

fori! 872s. 14973, c 29371977, c. 908; 1931, "c. Atos 21990, ca 198s. 2, 

1995, c. 466, ss. 3, 4.) 

Local Modification. — Town of Chadbourn: Greensboro Alcoholic Beverage Control Board: 

1989 (Reg. Sess., 1990), c. 895, s. 5; town of 1985 (Reg. Sess., 1986), c. 886; Mecklenburg 

Lake Lure: 1979, c. 353, s. 5; 1987, c. 194, s. 5; County Alcoholic Beverage Board: 1997, c. 224. 
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CASE NOTES 

Editor’s Note. — Many of the cases below 
were decided under similar provisions of former 
Chapter 18A. 
Consent to Search. — By seeking liquor 

licenses, licensees (here permittees) waive their 
rights under U.S. Const., Amend. IV and con- 
sent to administrative searches. Greensboro 
Elks Lodge v. North Carolina Bd. of Alcoholic 
Control, 27 N.C. App. 594, 220 S.E.2d 106 
(1975), appeal dismissed, 289 N.C. 296, 222 
S.E.2d 696 (1976). 

Local law-enforcement officers are not re- 
quired to request and obtain permission to 

enter the premises of an alcoholic beverage 
permittee before entering such premises for the 
purpose of checking for violations of the alco- 
holic beverage control laws. Greensboro Elks 
Lodge v. North Carolina Bd. of Alcoholic Con- 
trol, 27 N.C. App. 594, 220 S.E.2d 106 (1975), 
appeal dismissed, 289 N.C. 296, 222 S.E.2d 696 
(1976). 

Cited in North Carolina Ass’n of ABC Bds. v. 
Hunt, 76 N.C. App. 290, 332 S.E.2d 693 (1985); 
State v. Hair, 114 N.C. App. 464, 442 S.E.2d 163 
(1994). 

§ 18B-502. Inspection of licensed premises. 

(a) Authority. — To procure evidence of violations of the ABC law, alcohol 
law-enforcement agents, employees of the Commission, local ABC officers, and 
officers of local law-enforcement agencies that have contracted to provide ABC 
enforcement under G.S. 18B-501(f) shall have authority to investigate the 
operation of each licensed premises for which an ABC permit has been issued, 
to make inspections that include viewing the entire premises, and to examine 
the books and records of the permittee. The inspection authorized by this 
section may be made at any time it reasonably appears that someone is on the 
premises. Alcohol law-enforcement agents are also authorized to be on the 
premises to the extent necessary to enforce the provisions of Article 68 of 
Chapter 143 of the General Statutes. 

(b) Interference with Inspection. — Refusal by a permittee or by any 
employee of a permittee to permit officers to enter the premises to make an 
inspection authorized by subsection (a) shall be cause for revocation, suspen- 
sion or other action against the permit of the permittee as provided in G:S. 
18B-104. It shall be a Class 2 misdemeanor for any person to resist or obstruct 
an officer attempting to make a lawful inspection under this section. (1939, c. 
158, s. 514; 1943, c. 400, s. 6; 1949, c. 974, ss. 11, 14; c. 1251, s. 4; 1951, c. 1056, 
s. 1; c. 1186, ss. 1, 2; 1953, c. 1207, ss. 2-4; 1957, c. 1440; 1961, c. 645; 1963, c. 
426,.s8,.1, 2, 4,.5,.12; 1967, c. 86871971, c. 872, s.. 1; 1977, c. 70, s. 17; 19810. 
412, c 2; 1993, c. 539, s. 313; 1994, Ex. Sess., c. 24, s. 14(c); 1998-212, s. 
Ie Gee): 

CASE NOTES 

Scope of Waiver as to Searches. — Al- 
though defendant, as holder of an ABC permit, 
waived his Fourth Amendment rights as to 
searches and seizures by officers incident to 
enforcement of ABC regulations, this waiver 
did not extend to a warrantless search of items 

unconnected with the ABC regulatory scheme, 
such as closed film canisters. State v. Sapatch, 
108 N.C. App. 321, 423 S.E.2d 510 (1992). 
Cited in Ford v. State, Dep’t of Crime Control 

& Pub. Safety, 115 N.C. App. 556, 445 S.E.2d 
425 (1994). 

OPINIONS OF ATTORNEY GENERAL 

An agent may utilize a narcotics detec- 
tion dog from another agency during a 
routine inspection. See opinion of Attorney 
General to Chief George L. Sweat, 994 
N.C.A.G. 3 (July 19, 1994). 
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Officer may use force to gain entry into prop- 
erty to conduct an inspection if the business 
manager denies entry. See opinion of Attorney 
General to Chief George L. Sweat, 994 
N.C.A.G. 3 (July 19, 1994). 
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§ 18B-503. Disposition of seized alcoholic beverages. 

(a) Storage. — A law-enforcement officer who seizes alcoholic beverages as 

evidence of an ABC law violation shall provide for the storage of those alcoholic 

beverages until the commencement of the trial or administrative hearing 

relating to the violation, unless some other disposition is authorized under this 

section. 
(b) Disposition Before Trial. — After giving notice to each defendant, to any 

other known owner, and to the Commission, a judge may order any of the 

following dispositions of alcoholic beverages seized as evidence of an ABC law 

violation: 
(1) The destruction of any malt beverages except that amount needed for 

evidence at trial. 
(2) The sale of any alcoholic beverages other than malt beverages or 

nontaxpaid alcoholic beverages, and other than any alcoholic bever- 

ages needed for evidence at trial, if the trial is likely to be delayed for 

more than 90 days, or if the quantity or nature of the alcoholic 

beverages is such that storage is impractical or unduly expensive. 

(3) The destruction of the alcoholic beverages if storage or sale is not 

| practical. 
(4) Continued storage of the alcoholic beverages. 

(c) Disposition After Trial. — After the criminal charge is resolved, a judge 

may order the following dispositions of seized alcoholic beverages: 

(1) If the owner or possessor of the alcoholic beverages 1s found guilty of 

a criminal charge relating to those alcoholic beverages, the judge may 

order the sale or destruction of any alcoholic beverages that were held 

until trial. 
(2) If the owner or possessor of the alcoholic beverages is found not guilty, 

or if charges are dismissed or otherwise resolved in favor of the owner 

or possessor, the judge shall order the alcoholic beverages returned to 

that owner or possessor, except as provided in subdivision (3). 

(3) If the owner or possessor of the alcoholic beverages is found not guilty, 

or if charges are otherwise resolved in favor of the owner or possessor, 

but possession of the alcoholic beverages by that owner or possessor 

would be unlawful, the judge shall order the alcoholic beverages 

: either sold or destroyed. | 

(4) If ownership of the alcoholic beverages remains uncertain after trial or 

after the charges have been dismissed, the judge may order the 

alcoholic beverages held, or the alcoholic beverages sold and the 

proceeds held, for a specified time, until ownership of the alcoholic 

beverages can be determined. 

(d) Holding for Administrative Hearings. — If alcoholic beverages used as 

evidence in a criminal proceeding are also needed as evidence at an adminis- 

trative hearing, a judge shall not order any of the dispositions set out in 

subsection (c), but shall order the alcoholic beverages held for the administra- 

tive hearing and for a determination of final disposition by the Commission. 

The Commission may, before or after an administrative hearing, order any of 

the dispositions authorized under subsections (b) and (c). If no related criminal 

proceeding has commenced, the Commission shall not order sale or destruction 

of alcoholic beverages until notice has been given to the district attorney for the 

district where the alcoholic beverages were seized or any violation of ABC laws 

related to the seizure of the alcoholic beverages is likely to be prosecuted. 

(e) Sale Procedure. — The sale of unfortified wine or fortified wine shall be 

by public auction unless those wines would likely become spoiled or lose value 

in the time required to arrange a public auction. If spoilage or loss of value is 

likely, the judge ordering the sale or the Commission may authorize sale at the 
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prevailing wholesale price, as determined by the Commission, to one or more 
persons holding the appropriate retail wine permits in the county in which the 
wine was seized, or in a neighboring county if there are no such persons in the 
county in which the wine was seized. Spirituous liquor may be sold only to the 
local ABC board serving the city or county in which the liquor was seized, or, 
if there is no local board for that city or county, to the nearest local board. The 
sale price shall be at least ten percent (10%) less than the price the local board 
would pay for the same liquor bought through the State warehouse. 

(f) Sale Proceeds. — An agency selling alcoholic beverages seized under the 
provisions of this Chapter shall keep the proceeds in a separate account until 
some other disposition is ordered by a judge or the Commission. In a criminal 
proceeding, if the owner or possessor of the alcoholic beverages is found guilty 
of a violation relating to seizure of the alcoholic beverages, if the owner or 
possessor is found not guilty or the charge is dismissed or otherwise resolved 
in favor of the owner or possessor, but the possession of the alcoholic beverages 
by that owner or possessor would be unlawful, or if the ownership of the 
alcoholic beverages cannot be determined, the proceeds from the sale of those 
alcoholic beverages shall be paid to the school fund of the county in which the 
alcoholic beverages were seized. If the owner or possessor of alcoholic bever- 
ages seized for violation of the ABC laws is found not guilty of criminal charges 
relating to the seizure of those beverages or the charge is dismissed or 
otherwise resolved in favor of the owner or possessor, and if possession of the 
alcoholic beverages by that owner or possessor was lawful when the beverages 
were seized, the proceeds from the sale of those alcoholic beverages shall be 
paid to the owner or possessor. The agency making the sale may deduct and 
retain from the amount to be placed in the county school fund the costs of 
storing the seized alcoholic beverages and of conducting the sale, but may not 
deduct those costs from the amount to be turned over to an owner or possessor 
of the alcoholic beverages. : 

(g) Court Action by Owner. — Any person who claims any of the following 
resulting from the seizure of alcoholic beverages may bring an action in the 
superior court of the county in which the alcoholic beverages were seized: 

(1) To be the owner of alcoholic beverages that are wrongfully held. 
(2) To be the owner of alcoholic beverages that are needed as evidence in 

another proceeding. 
(3) To be entitled to proceeds from a sale of seized alcoholic beverages. 
(4) To be entitled to restitution for alcoholic beverages wrongfully de- 

stroyed. (1923, c. 1, s. 12; C.S., s. 341111); 1939, c. 12; 1941, c. 310; 
eae ce, 1235,'s..3; 1971, ¢. 872, 821; 1981) cr412,'s; 2:51993te°415, 8. 

CASE NOTES 

Legislative Intent. — The statutes seem to 
indicate the legislative intent to be that liquor 
itself, when the subject of unlawful traffic and 
capable of harmful effects, offends the law and 
should be regarded as a nuisance and contra- 
band, to be summarily destroyed or otherwise 
disposed of. Only in case of failure to establish 

§ 18B-504. Forfeiture. 

a violation of the law is the restoration of the 
liquor permitted. However, the processes of the 
courts are available to anyone legally inter- 
ested to present his claim for seized liquor, and 
his plea will be heard. State v. Hall, 224 N.C. 
314, 30 S.E.2d 158 (1944) (decided under simi- 
lar provisions of former Chapter 18). 

(a) Property Subject to Forfeiture. — The following kinds of property shall 
be subject to forfeiture: 

(1) Motor vehicles, boats, airplanes, and all other conveyances used to 
transport nontaxpaid alcoholic beverages in violation of the ABC laws; 
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(2) Containers for alcoholic beverages which are manufactured, pos- 

sessed, sold, or transported in violation of the ABC laws; and 

(3) Equipment or ingredients used in the manufacture of alcoholic bever- 

ages in violation of the ABC laws. 
(b) Exemption for Forfeiture. — Property which may be possessed lawfully 

shall not be subject to forfeiture when it was used unlawfully by someone other 

than the owner of the property and the owner did not consent to the unlawful 

use. 
(c) Seizure of Property. — If property subject to forfeiture has not already 

been seized as part of an arrest or search, a law-enforcement officer may apply 

to a judge for an order authorizing seizure of that property. An order for seizure 

may be issued only after criminal process has been issued for an ABC law 

violation in connection with that property. The order shall describe the 

property to be seized and shall state the facts establishing probable cause to 

believe that the property is subject to forfeiture. 

(d) Custody until Trial. — A law-enforcement officer seizing property subject 

to forfeiture shall provide for its safe storage until trial. The officer may destroy 

stills and perishable materials seized under subdivision (a)(3), if storage is 

impractical and if the absence of the property will not be likely to adversely 

affect the defendant’s right to defend against the charge that is the basis for 

the forfeiture. If the officer having custody of the property is satisfied that it 

will be returned at the time of trial, he may return the property to the owner 

upon receiving a bond for the value of the property, signed by sufficient 

sureties. If the property is not returned at the time of trial, the full amount of 

the bond shall be forfeited to the court. Property which it is unlawful to possess 

may not be returned to the owner. 
(e) Disposition after Trial. — The presiding judge in a criminal proceeding 

for violation of ABC laws may take the following actions after resolution of a 

charge against the owner or possessor of property subject to forfeiture under 

this section: 
(1) If the owner or possessor of the property is found guilty of an ABC 

offense, the judge may order the property forfeited. 

(2) If the owner or possessor of the property is found not guilty, or if the 

charge is dismissed or otherwise resolved in favor of the owner or 

possessor, the judge shall order the property returned to the owner or 

possessor. 
(3) If ownership of the property remains uncertain after trial, the judge 

may order the property held for a specified time to determine 

ownership. If the judge finds that ownership cannot be determined 

with reasonable effort, the judge shall order the property forfeited. 

(4) Regardless of the disposition of the charge, if the property is some- 

thing that may not be possessed lawfully, the judge shall order it 

forfeited. 
(5) If the property is also needed as evidence at an administrative 

hearing, the judge shall provide that the order does not go into effect 

until the Commission determines that the property is no longer 

needed for the administrative proceeding. 

(f) Disposition of Forfeited Property. — A judge ordering forfeiture of 

property may order any one of the following dispositions: 

(1) Sale at public auction; 
(2) Sale at auction after notice to certain named individuals or groups, if 

only a limited number of people would have use for that property; 

(3) Delivery to a named State or local law-enforcement agency, if the 

property is not suited for sale, with preference to be given in the 

following order, to: the agency that seized the property, the ALE 

Division, the Commission, the local board of the jurisdiction in which 

the property was seized, and the Department of Justice; or 
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(4) Destruction, if possession of the property would be unlawful and it 
could not be used or is not wanted for law enforcement, or if sale or 
other disposition is not practical. 

(g) Proceeds of Sale. — If forfeited property is sold, the proceeds of that sale 
shall be paid to the school fund of the county in which the property was seized, 
except as provided in subsection (h). Before placing the proceeds in the school 
fund the agency making the sale may deduct and retain the costs of storing the 
property and conducting the sale. 

(h) Innocent Parties. — At any time before forfeiture is ordered, an owner of 
seized property or a holder of a security interest in seized property, other than 
the defendant, may apply to protect his interest in the property. The applica- 
tion may be made to any judge who has jurisdiction to try the offense with 
which the property is associated. If the judge finds that the property owner or 
holder of a security interest did not consent to the unlawful use of the property, 
and that the property may be possessed lawfully by the owner or holder, the 
judge may order: 

(1) That the property be returned to the owner, if it is not needed as 
evidence at trial; 

(2) That the property be returned to the owner following trial or other 
resolution of the case; or 

(3) That, if the property is sold following trial, a specified sum be paid 
from the proceeds of that sale to the holder of the security interest. 

(i) Defendant Unavailable. — When property is seized for forfeiture, but the 
owner is unknown, the district attorney may seek forfeiture under this section 
by an action in rem against the property. If the owner is known and has been 
charged with an offense, but is unavailable for trial, the district attorney may 
seek forfeiture either by an action in rem against the property or by motion in 
the criminal action. 

(j) When No Charge is Made. — Any owner of property seized for forfeiture 
may apply to ajudge to have the property returned to him if no criminal charge 
has been made in connection with that property within a reasonable time after 
seizure. The judge may not order the return of the property if possession by the 
owner would be unlawful. (1923, c. 1, s. 6; C.S., s. 3411; 1927, c. 18; 1945, c. 
630; 1951, ¢ 850; 1955, c. 560; 1957, c: 1235,.s21; 1969 NEN 789; 1OTIsee 872i. 
BOTT Men Sb4 se 271981) ce 412s: '25 cA 7 S48 19903 ic Al aseG) 

Legal Periodicals. — For article discussing For note on search of motor vehicles without 
forfeiture of property, see 2 N.C.L. Rev. 126 warrant, see 30 N.C.L. Rev. 421 (1952). 
(1924). For note as to requisites for forfeiture of 

For article discussing limits to search and vehicles transporting liquor in violation of law, 
seizure, see 15 N.C.L. Rev. 229 (1937). see 35 N.C.L. Rev. 509 (1957). 

CASE NOTES 

I. In General. 

II. Searches. 

III. Arrests. 

IV. Seizure and Forfeiture. 

I. IN GENERAL. Legislative Intent. — The plain language 
of this section indicates the legislature in- 
tended judges alone should pass on whether a 
claimant to an interest in seized property is 

Editor’s Note. — Many of the cases below 
were decided under similar provisions of former 

Chapter s 18 and I 8A. entitled to relief. State v. Morris, 103 N.C. App. 
Constitutionality of Former Section. — 246 405 S.E.2d 351 (1991). 

See State v. Godette, 188 N.C. 497, 125 S.E. 24 No Right to Jury. — Alcohol-related forfei- 

(1924). tures are now controlled by § 18B-504, which 
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contains no provision explicitly granting a jury 
trial. State v. Morris, 103 N.C. App. 246, 405 

S.E.2d 351 (1991). 
Purpose of Former Subsection (b). — The 

predecessor to subsection (b) of this section was 

designed and intended to protect an owner of a 

vehicle used illegally within the meaning of the 

statute who is not the person arrested as “in 

charge thereof” at the time of the arrest for 

possession or concealment or illegal transpor- 

tation. State v. O’Hora, 12 N.C. App. 250, 182 

S.E.2d,823 (1971). 
This Section Compared with § 90-112.1. 

—Acomparison of § 90-112.1, enacted in 1975, 

and this section discloses that application of the 

provisions of this section to drug-related forfei- 

tures is limited in scope, inasmuch as certain 

provisions in the two statutes cover the same 

substantive question. State v. Morris, 103 N.C. 

App. 246, 405 S.E.2d 351 (1991). 

While reference to this section, pursuant to 

§ 90-112(f), is still necessary in drug-related 

forfeiture proceedings to determine (i) when 

forfeiture occurs as to certain drug-related 

property subject to forfeiture and (ii) when an 

innocent person must apply for remission of 

forfeiture, the elements of proof under § 90- 

112.1(b) are different from those specified in 

subsection (h) of this section for alcohol-related 

forfeiture. State v. Morris, 103 N.C. App. 246, 

405 S.E.2d 351 (1991). 
History of Forfeiture Laws — Alcohol 

Control. — For a case discussing the history of 

legislation providing for forfeiture of convey- 

ances used to violate alcohol control laws and 

the relation of such laws to drug forfeiture 

statutes, see State v. Morris, 103 N.C. App. 246, 

405 S.E.2d 351 (1991). 
Cited in In re 1990 Red Cherokee Jeep, 131 

N.C. App. 108, 505 S.E.2d 588 (1998). 

II. SEARCHES. 

No search warrant is required where 

the owner or person in charge consents to 

the search. State v. Coffey, 255 N.C. 293, 121 

S.E.2d 736 (1961). 
As to conduct amounting to voluntary con- 

sent to search, see State v. Coffey, 255 N.C. 293, 

12 iySie.2d 136 (1961). 
Or Where Officer Sees or Has Absolute 

Personal Knowledge of Presence of Li- 

quor. — No search warrant is required where 

the officer sees or has absolute personal knowl- 

edge that there is liquor in an automobile. State 

v. Coffey, 255 N.C. 293, 121 S.E.2d 736 (1961). 

The constitutional and statutory guarantee 

against unreasonable search and seizure does 

not prohibit seizure of evidence and its intro- 

duction into evidence on a subsequent prosecu- 

tion where no search is required. State v. 

Simmons, 278 N.C. 468, 180 S.E.2d 97 (1971). 

When officers saw the liquid in containers 
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generally used to contain and transport 

nontaxpaid liquor, under the circumstances 

then existing, they had sufficient reasonable 

cause to believe that the jars contained 

nontaxpaid liquor to justify the seizure of the 

contraband without a search warrant. State v. 
Simmons, 278 N.C. 468, 180 S.E.2d 97 (1971). 

Seizure of contraband does not require a 

warrant when its presence is fully disclosed 
without necessity of search. State v. Simmons, 

278 N.C. 468, 180 S.E.2d 97 (1971). 
When an officer saw nontaxpaid liquor 

clearly visible in a defendant’s car, it became 
his duty to take possession of the automobile 
and the liquor found therein and to arrest the 
defendant. It was his duty to act either with or 
without the aid of a search warrant. State v. 
Harper, 235 N.C. 67, 69 S.E.2d 164 (1952). 

If an officer saw and had absolute personal 
knowledge that there was intoxicating liquor in 
the automobile, it necessarily follows that a 
defendant’s exception based on the court’s re- 
fusal to suppress the evidence should be over- 
ruled. State v. Simmons, 10 N.C. App. 259, 178 
S.E.2d 90 (1970), aff’d, 278 N.C. 468, 180 
S.E.2d 97 (1971). 
When the incriminating article is in plain 

view of the officers, no search warrant is neces- 

sary and the constitutional guaranty does not 

apply. State v. Simmons, 10 N.C. App. 259, 178 

S.E.2d 90 (1970), aff'd, 278 N.C. 468, 180 

S.E.2d 97 (1971). 
No search warrant was required for the sei- 

zure from defendant’s car of white plastic jugs 

containing nontaxpaid whiskey where the jugs 

were in plain view of the officers from outside 

the car and no search was necessary for their 

discovery, and the trial court did not err in the 

admission of the whiskey and testimony relat- 

ing to it. State v. Simmons, 10 N.C. App. 259, 

178 S.E.2d 90 (1970), aff’d, 278 N.C. 458, 180 

S.E.2d 97 (1971). 
The defendant, in operating his automobile 

in excess of 55 miles an hour in a 35 mile zone 

on the public streets in a city, committed a 

misdemeanor in the presence of the city police 

officers, and they had a right to pursue him and 

arrest him without a warrant. Consequently, 

after the defendant was taken into custody, it 

was the duty of the officers to return to defen- 

dant’s car and to see that it was taken care of 

and not abandoned. If, upon approaching the 

automobile, the officers detected the smell of 

liquor or other alcoholic beverages therein, it 

was their duty to take possession of the car and 

seize the liquor without first obtaining a search 

warrant. State v. Giles, 254 N.C. 499, 119 

S.E.2d 394 (1961). 

Or Has Reasonable Grounds for Belief. 

— A search warrant was not necessary to 

search a suitcase for intoxicating liquor carried 

by the defendant after arrest, when, under the 

circumstances, the officer had reasonable 

grounds for belief that it contained alcoholic 
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beverages. State v. Jenkins, 195 N.C. 747, 143 
S.E. 538 (1928). 

Automobiles and other conveyances may be 
searched without a warrant under circum- 
stances that would not justify the search of a 
house, and a police officer in the exercise of his 
duties may search an automobile or other con- 
veyance without a search warrant when the 
existing facts and circumstances are sufficient 
to support a reasonable belief that the automo- 
bile or other conveyance carries contraband 
materials. State v. Simmons, 278 N.C. 468, 180 
S.E.2d 97 (1971). 
Search without Warrant. — Officers have 

no authority to search a car without a warrant, 
where they do not see or have absolute personal 
knowledge that there are alcoholic beverages in 
the car. State v. Godette, 188 N.C. 497, 125 S.E. 
24 (1924); State v. Simmons, 192 N.C. 692, 135 
S.E. 866 (1926); State v. DeHerrodora, 192 N.C. 
749, 186 S.E. 6 (1926). 

Ill. ARRESTS. 

Arrest without Warrant. — Where there 
was evidence that, acting upon information 
previously received that alcoholic beverages 
were being unlawfully transported, the proper 
officers of the law laid in wait for and followed 
automobile and saw containers and smelled the 
liquor, they had a right to arrest without war- 
rant and seize the vehicle. State v. Godette, 188 
N:C. 497, 125 S.E.2d 24 (1924). 
Where an arrest by an officer of the law 

without a warrant was valid, it could not suc- 
cessfully be maintained that evidence thereof 
should have been excluded. State v. Godette, 
188 N.C. 497, 125 S.E. 24 (1924). 
Evidence Required to Hold Passenger. 

— To hold a mere passenger, under this section, 
showing that he had knowledge of the presence 
in the automobile of contraband whiskey is 
insufficient. The evidence must be sufficient to 
support an inference of some form of control, 
joint or otherwise, over the automobile or the 
liquor. State v. Ferguson, 238 N.C. 656, 78 
S.E.2d 911 (1953); State v. Coffey, 255 N.C. 293, 
121 S.E.2d 736 (1961). 

IV. SEIZURE AND FORFEITURE. 

This section does not provide for seizure 
of all alcoholic beverages found in vehicle, 
but for seizure of any and all alcoholic bever- 
ages found therein being transported contrary 
to law. State v. Gordon, 225 N.C. 241, 34 S.E.2d 
414 (1945). 

§ 18B-505. Restitution. 
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Confiscation and Forfeiture Are Manda- 
tory. — Where one who was in possession of 
seized liquor at the time he was arrested for 
unlawful acts with respect thereto pleads guilty 
to charges of unlawful possession and unlawful 
transportation of this liquor and thereupon 
personal judgment is rendered against him, the 
provisions of this section are mandatory that 
the judgment also order the confiscation and 
forfeiture of the liquor so unlawfully possessed 
and transported. State v. Hall, 224 N.C. 314, 30 
S.E.2d 158 (1944). 
Jurisdiction to declare forfeiture of a 

vehicle used in the transportation of alcoholic 
beverages is in the court which has jurisdiction 
of the offense charged against the person oper- 
ating the vehicle. State v. Reavis, 228 N.C. 18, 
44 §.E.2d 354 (1947). 
Order Confiscating Car. — Defendant ad- 

mitted ownership of the car in which two bot- 
tles of nontaxpaid whiskey were being trans- 
ported at the time of his arrest, and he was 
found guilty of unlawful transportation of alco- 
holic beverages. This was held sufficient to 
sustain the court’s order confiscating his car 
and ordering it sold. State v. Vanhoy, 230 N.C. 
162, 52 S.E.2d 278 (1949). 
Order for Forfeiture Nunc Pro Tunc. — 

Where defendant has been convicted of illegal 
transportation of nontaxpaid liquor, the court 
may at a subsequent term enter an order nunc 
pro tunc for the forfeiture and sale of the 
vehicle used for such transportation. State v. 
Maynor, 226 N.C. 645, 39 S.E.2d 833 (1946). . 

Failure to Notify Lienor of Seizure. — 
For a case relating to tort liability of the pos- 
sessor of an automobile for failure to notify the 
lienor of a seizure and sale under this section, 
see Williams v. Aldridge Motors, Inc., 237 N.C. 
352, 75 S.E.2d 237 (1953). 

Liability of Sheriff for Destruction of 
Vehicle. — In a case arising prior to this 
section it was held that, where the sheriff took 
an automobile in custody, under a correspond- 
ing statute, and while he was holding it in a 
storage garage according to law it was de- 
stroyed by fire through no fault of his, he was 
not liable on his forthcoming bond. T. & H. 
Motor Co. v. Sands, 186 N.C. 732, 120 S.E. 459 
(1923). 
Where a vehicle is seized by a municipal 

police officer for illegal transportation of al- 
coholic beverages, the vehicle is in the custody 
of the officer or of the law and not the munici- 
pality. State v. Law, 227 N.C. 103, 40 S.E.2d 699 
(1946). 

When a person is convicted of a violation of the ABC laws, the court may 
order him to make restitution to any law-enforcement agency for reasonable 
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expenditures made in purchasing alcoholic beverages from him or his agent as 

part of an investigation leading to his conviction. (1981, c. 412, 8.2.) 

§§ 18B-506 through 18B-599: Reserved for future codification pur- 

poses. 

ARTICLE 6. 

Elections. 

§ 18B-600. Places eligible to hold alcoholic beverage elec- 

tions. 

(a) Kinds of Elections. — The following kinds of alcoholic beverage elections 

shall be permitted: 
(1) Malt beverage; 
(2) Unfortified wine; 
(3) ABC store; and 
(4) Mixed beverage. 

(b) County Elections. — Any county may hold a malt beverage, unfortified 

wine, or ABC store election. A county may hold a mixed beverage election only 

if the county already operates at least one county ABC store or a county 

eence on ABC stores is to be held at the same time as the mixed beverage 

election. 
(c) City Malt Beverage and Unfortified Wine Elections. — A city may hold a 

malt beverage or unfortified wine election only if the county in which the city 

is located has already held such an election, the vote in the last county election 

was against the sale of that kind of alcoholic beverage, and: 

(1) The city has a population of 500 or more; or 

(2) The city operates an ABC store. 

(d) City ABC Store Elections. — A city may hold an ABC store election only 

if: 
(1) The city has at least 500 registered voters; and 

(2) The county in which the city is located does not operate ABC stores. 

(e) City Mixed Beverage Elections. — A city may hold a mixed beverage 

election only if: 
(1) The city has at least 500 registered voters; and 

(2) Either: 
a. The city already operates a city ABC store; or 

b. A city ABC store election is to be held at the same time as the 

mixed beverage election; or 
c. The city does not operate a city ABC store but: 

1. The county operates an ABC store; 

2. The county has already held a mixed beverage election; and 

3 The vote in the last county election was against the sale of 

mixed beverages. 
(e1) Small City Mixed Beverage Elections. — A city may also hold a mixed 

beverage election if the city has at least 300 registered voters and is located in 

a county with at least one other city that has approved the sale of mixed 

beverages. Provided, that if a city that qualifies for an election under this 

subsection approves the sale of mixed beverages, mixed beverages permittees 

in the smaller city may purchase liquor from the ABC store designated by any 

local ABC board in any other city that has approved the sale of mixed 

beverages. 
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This subsection shall not apply to Alamance, Avery, Burke, Caldwell, 
Carteret, Cleveland, Henderson, Onslow, Polk, Robeson, Rowan, Rutherford, 
and Wilkes Counties. 

(e2) Ski Resorts ABC Elections. — Notwithstanding any other provisions of 
this section, any city that provides governmental services to as many as 1,000 
snow skiers weekly during the normal ski season from December 1 through 
March 15, may hold an election authorized by subdivision (a)(1), (2), or (4) of 
this section. If the sale of mixed beverages is approved, purchase-transporta- 
tion permits shall be issued and the sales of liquor shall be made by any local 
board designated by the State ABC Commission. 

(e3) Small Town Mixed Beverage Elections. — A town may hold a mixed 
beverage election if the town has at least 200 registered voters and is located 
in a county bordering the Neuse River and Pamlico Sound that has not 
approved the sale of mixed beverages and that county has only one city that 
has approved the sale of mixed beverages. Provided, that if a town that 
qualifies for an election under this subsection approves the sale of mixed 
beverages, mixed beverages permittees in the town may purchase liquor from 
the ABC store designated by any local ABC board in any other city that has 
approved the sale of mixed beverages. 

(e4) Multicounty/City ABC Elections. — If a city is located in two or more 
counties, the following provisions shall apply: 

(1) The city may hold a malt beverage or unfortified wine election if any 
county in which a portion of the city is located has already held such 
an election, the vote in the last election of the particular type was 
against the sale of that type of alcoholic beverage, and the city has a 
population of 500 or more. 

(2) The city may hold a mixed beverage election if the city has at least 500 
registered voters and a county in which a portion of the city is located 
operates ABC stores. 

(3) If an election is held by a city under this subsection, all of the city 
voters may vote in the election. If the vote is for approval, alcoholic 
beverages may be sold on the basis of that approval and under the 
provisions of this Chapter. If the sale of mixed beverages is approved, 
the mixed beverage permittees shall purchase their liquor from one or 
more ABC stores located within the city that have been designated by 
the local boards for those purchases. The remaining gross receipts 
shall be distributed in accordance with existing law applicable to 

, those ABC stores, except that after the applicable distributions have 
been made pursuant to G.S. 18B-805(b), (c), and (d), the local share of 
the mixed beverages surcharge and the guest room cabinet surcharge 
required by G.S. 18B-804(b)(8) and (9) shall be distributed one-half to 
the general fund of the city where the mixed beverage permittees are 
located and one-half to the local ABC boards from whose stores liquor 
is purchased. 

(e5) Small Resort Town ABC Elections. — A town may hold a mixed 
beverage election if it: 

(1) Was incorporated after 1990 and prior to the effective date of this 
subsection; 

(2) Has at least 100 residents; 
(3) Is located in a county that borders another state and that has two 

other municipalities which have ABC stores; and 
(4) At the time of the election, has corporate boundaries that border or 

include land in three counties. 
Provided, that if a town that qualifies for an election under this subsection 

approves the sale of mixed beverages, mixed beverages permittees in the town 
may purchase liquor from the ABC store designated by any local ABC board in 
any other city that has approved the sale of mixed beverages. 
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(f) Township Elections. — An election may be called on any of the proposi- 

tions listed in G.S. 18B-602 in any township located within: 

(1) A county where ABC stores have heretofore been established by 

petition pursuant to law. 
(2) A county where ABC stores have been established pursuant to law, in 

which county according to data from the North Carolina Department 

of Commerce: (i) one-third or more of the employment is travel 

related, (ii) spending on travel exceeds four hundred million dollars 

($400,000,000) per year, and where the entirety of two townships 

consists of one island (and several smaller islands not making up 

more than one percent (1%) of the total land area of the two 

townships) where that island: 
a. Has a population of 4,000 or over according to the most recent 

decennial federal census; 
b. Is located with one side facing the ocean and another side facing a 

coastal sound. 
In the case of subdivision (2) of this section, an election may be called in the two 

townships voting together on the proposition contained in G.S. 18B-602(h). 

The election shall be held by the county board of elections upon request of 

the county board of commissioners or upon petition of twenty-five percent 

(25%) of the registered voters of the township, or in the case of subdivision (2) 

of this section, of the two townships taken together. The election shall be 

conducted and the results determined in the same manner as county elections 

held under this Article. For purposes of this Article, townships holding any 

election under this subsection shall be treated on the same basis as counties, 

and municipalities located within those townships shall be treated on the same 

basis as cities. In the case of an election under subdivision (2) of this 

subsection, the votes of the two townships counted together shall determine 

the result of the election. 
In order for an establishment to qualify for a permit under this subsection, 

the establishment’s gross receipts from food and nonalcoholic beverages shall 

be greater than its gross receipts from alcoholic beverages. 

(g) Beautification District Elections. — In a county where ABC stores have 

been approved by an election and a beautification district has been created 

after May, 1984, and prior to June 30, 1990, an election authorized by 

subsection (a) of this section may be called in the beautification district. The 

election shall be called in accordance with G.S. 18B-601(b), conducted, and the 

results determined in the same manner as county elections held under this 

Article. For purposes of this Article, beautification districts holding any 

election shall be treated on the same basis as counties, and municipalities 

located within those beautification districts shall be treated on the same basis 

as cities. (1937, c. 49, ss. 25, 26; c. 481; 1947, c. 1084, ss. the2e4 | 9o1. Cavgo, 

ss. 1, 2; 1957, c. 816; 1963, c. 265, ss. 1-3; 1965, c. 506; 1969, c. 647, s. 1; 1971, 

872s. 1° 1978, cc. 32, 33; 1977, c. 149,81; c. 182: s. 2: 1977, 2nd Sess., c. 

1138, s. 15; 1979, c. 140, ss. 2, 3; c. 609, s. 1; ¢. 683, s. 13; 1979, 2nd Sess., c. 

1174; 1981, c. 412, s. 2; c. 747, s. 49; 1983, c. 113, s. 1; 1983, c. 457, s. 2; 1985 

(Reg. Sess., 1986), c. 919, s. 1; 1987, c. 766; 1989, c. 77; c. 400, s. 6; 1991 (Reg. 

Sess., 1992), c. 976, s. 1; 1993, c. 193, s. 1; 1995, c. 148, s. 1; 2001-515, s. 4.) 

Local Modification. — (As to Article 6) Chapter in lieu thereof, provided in s. 9, that all 

Avery and Watauga: 1985, c. 390; (as to Article local, public-local, and private acts in conflict 

6) town of Beech Mountain: 1983, c. 285; 1985, | with this Article would be repealed except as 

c. 390; town of Seven Devils: 1985, c. 671, s. 1; provided in § 18B-604(b) and (c) andin § 18B- 

town of Seven Springs: 1981 (Reg. Sess., 1982), 605. 

c. 1142. Session Laws 2001-515, s. 6, is a severability 

Editor’s Note. — Session Laws 1981, c. 412, clause. 

which repealed Chapter 18A and enacted this Effect of Amendments. — Session Laws 
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2001-515, s. 4, effective January 4, 2002, re- of Liquor-by-the-Drink Legislation in North 
wrote subsection (f). Carolina,” see 1 Campbell L. Rev. 61 (1979). 

Legal Periodicals. — For article, “A History 

CASE NOTES 

Provisions under Former Chapter 18 Riddle, 233 N.C. 54, 62 S.E.2d 525 (1950); 
Construed. — See State v. Cochran, 230 N.C. Tucker v. State Bd. of Alcoholic Control, 240 
523, 53 S.E.2d 663 (1949); Weaver v. Morgan, N.C. 177, 81S.E.2d 399 (1954); Green v. Briggs, 
232 N.C. 642, 61 S.E.2d 916 (1950); Fergusonv. 243 N.C. 745, 92 S.E.2d 149 (1956). 

§ 18B-601. Election procedure. 

(a) Generally. — Except as otherwise provided in this section, an alcoholic 
beverage election shall be conducted in the same manner and under the same 
rules as a referendum under Chapter 163. 

(b) How County Election Called. — A county alcoholic beverage election 
shall be conducted by the county board of elections. When a county is eligible 
to hold an election under G.S. 18B-600, the county board of elections shall hold 
the election upon receiving either: 

(1) A written request for an election from the governing body of the 
county; or 

(2) A petition requesting an election signed by at least thirty-five percent 
(35%) of the voters registered in the county at the time the petition 
was initiated. 

(c) How City Election Called. — A city alcoholic beverage election shall be 
conducted by the county board of elections or, in the case of a city authorized 
under Chapter 163 to conduct its own elections, by the city board of elections. 
When a city is eligible to hold an election under G.S. 18B-600, the board of 
elections shall hold the election upon receiving either: 

(1) A written request for an election from the city governing body; or 
(2) A petition requesting an election signed by at least thirty-five percent 

(35%) of the voters registered in the city at the time the petition was 
initiated. 

(d) Form of Request. — A request or petition for a malt beverage election 
shall state which of the four propositions in G.S. 18B-602(a) are to be voted 
upon. A request or petition for an unfortified wine election shall state which of 
the three propositions in G.S. 18B-602(d) are to be voted upon. More than one 
kind of alcoholic beverage election may be included in a single request or 
petition. 

(e) Petitions. — A petition for an election shall be on a form provided by the 
appropriate local board of elections and shall contain the signature, name, 
address and precinct of each voter who signs. A petition shall be considered 
initiated at the time the form is delivered by the board of elections to the 
person who requests it. Within 72 hours after the petition is initiated, the 
board of elections shall certify the number of registered voters in the city or 
county at the time it was initiated. The petition shall be returned to the board 
of elections within 90 days of the time it is initiated. Failure to return the 
petition within that time shall render it void. The board of elections shall 
determine the sufficiency of the petition within 30 days after it is returned. 

(f) Election Date. — The board of elections shall set the date for the alcoholic 
beverage election, which may not be sooner than 60 days nor later than 120 
days from the date the request was received from the governing body or the 
petition was verified by the board. No alcoholic beverage election may be held 
on the Tuesday next after the first Monday in November of an even-numbered 
year. 
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(g) Registration. — No separate registration shall be required to vote in an 

alcoholic beverage election. Registration shall be closed for an alcoholic 

beverage election in the same manner and under the same schedule as for any 

other election. 
(h) Notice. — The board of elections shall give notice of an alcoholic 

beverage election and notice of the close of registration in the same manner 
and under the same schedule as for any other election. 

(i) Observers. — The proponents and opponents for an alcoholic beverage 

election, as determined by the local board of elections, shall have the right to 

appoint two observers to attend each voting place. The persons authorized to 

appoint observers shall, three days before the election, submit in writing to the 

chief judge of each precinct a signed list of the observers appointed for that 

precinct. The persons appointed as observers shall be registered voters of the 

precinct for which appointed. The chief judge and judges for the precinct may 

for good cause reject any appointee and require that another be appointed. 

Observers shall do no electioneering at the voting place nor in any manner 

impede the voting process, interfere or communicate with or observe any voter 

in casting his ballot. Observers shall be permitted in the voting place to make 

such observation and to take such notes as they may desire. (1937, c. 49, ss. 25, 

26; c. 431; 1947, c. 1084, ss. 1, 2, 4; 1951, c. 999, ss. 1, 2 195763 16:/196932e1 

265, ss. 1-3; 1965, c. 506; 1969, c. 647, s. 1; 1971, c. 872, s. Tel'97 3 Covad, a8, 

1977. c. 149; s. 1: cc, 182, 5, 2; 1977, 2nd Sess..-c. 113d,.8. 15; 1979, c. 140, ss. 2, 

3: c. 609, s. 1; c. 683, s. 18; 1979, 2nd Sess., c. 1174; TOSTtc 412 See t935;rc, 

705, ss. 1, 2.1; 1987, c. 14; 1993 (Reg. Sess., 1994), c. 762, s. 8.) 

Local Modification. — Town of Chadbourn: 

1989 (Reg. Sess., 1990), c. 895, s. 5. 

§ 18B-602. Form of ballots. 

(a) Malt Beverage Elections. — Any one or more of the propositions listed 

below may be placed on the ballot for a malt beverage election. Each voter may 

vote on each proposition on the ballot. The propositions to be used shall be 

chosen by the governing body or petitioner requesting the election. The 

propositions shall read as follows: 
(1) To ay the “on-premises” and “off-premises” sale of malt beverages. 

R 
[] AGAINST 

(2) To permit the “on-premises” sale only of malt beverages. 

| L] FOR 
[] AGAINST ; 

(3) To permit the “off-premises” sale only of malt beverages. 

[] FOR 
[}) AGAINST 

(4) To permit the “on-premises” sale of malt beverages by Class A hotels, 

motels, and restaurants only; and to permit “off-premises” sales by 

other permittees. 
[| FOR 
L| AGAINST 

(b) Determining Results of Malt Beverage Election. — The kind of malt 

beverage sales described in each proposition that receives a majority of votes 

“FOR” shall be allowed. If propositions (2) and (4) are both on the ballot and (2) 

receives a majority of votes “FOR,” then sales shall be permitted according to 

that proposition regardless of the vote on (4). If one of the propositions 

receiving a majority of votes “FOR” is proposition (1), then the kind of sales 

described in that proposition shall be allowed regardless of the vote on any 

other proposition at that election. 
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(c) Subsequent Malt Beverage Elections. — A subsequent election in which 
a majority votes “AGAINST” malt beverage proposition (1) shall not affect the 
legality of sales that have previously been approved under proposition (2), (3), 
or (4). A subsequent election in which a majority votes “AGAINST” malt 
beverage proposition (2) or (3) shall not affect the legality of sales that have 
previously been approved under proposition (4). 

(d) Unfortified Wine Elections. — Any one or more of the propositions listed 
below may be placed on the ballot for an unfortified wine election. Kach voter 
may vote on each proposition on the ballot. The propositions to be used shall be 
chosen by the governing body or petitioner requesting the election. The 
propositions shall read as follows: 

(1) To permit the “on-premises” and “off-premises” sale of unfortified wine. 
L] FOR 
[|] AGAINST 

(2) To permit the “on-premises” sale only of unfortified wine. 
L] FOR 
L] AGAINST 

(3) To permit the “off-premises” sale only of unfortified wine. 
L] FOR 
[|] AGAINST 

(e) Determining Results of Unfortified Wine Election. — The kind of 
unfortified wine sales described in each proposition that receives a majority of 
votes “FOR” shall be allowed. If one of the propositions receiving a majority of 
votes “FOR” is proposition (1), then the kind of sales described in that 
proposition shall be allowed, regardless of the vote on any other proposition at 
that election. 

(f) Subsequent Unfortified Wine Election. — A subsequent election in which 
a majority votes “AGAINST” unfortified wine proposition (1) shall not affect 
the legality of sales previously approved under proposition (2) or (3). 

(g) ABC Store Elections. — The ballot for an ABC store election shall state 
the proposition as follows: 

To permit the operation of ABC stores. 
L] FOR 
L| AGAINST 

(h) Mixed Beverage Elections. — The ballot for a mixed beverage election 
shall state the proposition as follows: 

To permit the sale of mixed beverages in hotels, restaurants, private clubs, 
community theatres, and convention centers. 

Mi EOR 
L] AGAINST 

(1947, c. 1084, ss. 1, 2, 4; 1951, c. 999, ss. 1, 2; 1957, c. 816; 1963, c. 265, ss. 1-3; 
1965,/¢.'006; 1969; ¢..647,s. 1: 1971, c.872;.8.131973,.c133; 19 Mie crl4 Ges 
c. 182, s. 2; 1979, c. 140, s. 3; c. 683, s. 13; 1981, c. 412, s. 2; 1981 (Reg. Sess., 
POS )ecr L200" a0 cL 954. CAD o3. us6)) 

§ 18B-603. Effect of alcoholic beverage elections on issu- 
ance of permits. 

(a) Malt Beverage Elections. — If a malt beverage election is held under 
G.S. 18B-602(a) and the sale of malt beverages is approved, the Commission 
may issue permits to qualified persons and establishments in the jurisdiction 
that held the election as follows: 

(1) If on-premises sales are approved, the Commission may issue on- 
premises malt beverage permits. 

(2) If off-premises sales are approved, the Commission may issue off- 
premises malt beverage permits. 
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(3) If both on-premises and off-premises sales are approved, the Commis- 
sion may issue both on-premises and off-premises malt beverage 
permits. 

(4) If the kinds of sales described in G.S. 18B-602(a)(4) are approved, the 
Commission may issue on-premises malt beverage permits to restau- 
rants and hotels only and off-premises malt beverage permits to other 
permittees. 

(b) Unfortified Wine Elections. — If an unfortified wine election is held 
under G.S. 18B-602(d) and the sale of unfortified wine is approved, the 
Commission may issue permits to qualified persons and establishments in the 
jurisdiction that held the election as follows: 

(1) If on-premises sales are approved, the Commission may issue on- 
premises unfortified wine permits. 

(2) If off-premises sales are approved, the Commission may issue off- 
premises unfortified wine permits. 

(3) If both on-premises and off-premises sales are approved, the Commis- 
sion may issue both on-premises and off-premises unfortified wine 
permits. 

(c) ABC Store Elections. — If an ABC store election is held under G.S. 
18B-602(g) and the establishment of ABC stores is approved, each of the 
following shall be authorized in the jurisdiction that held the election: 

(1) The jurisdiction that held the election may establish and operate ABC 
stores in the manner described in Articles 7 and 8. 

(2) The Commission may issue on-premises and off-premises fortified 
wine and unfortified wine permits to qualified persons and establish- 
ments in that jurisdiction, regardless of any unfortified wine election 
or any local act, except that neither on-premises nor off-premises 
unfortified wine permits may be issued in a jurisdiction if: 
a. The jurisdiction approved ABC stores before January 1, 1982; 
b. The jurisdiction held an unfortified wine election before January 1, 

1982; and 
c. In that unfortified wine election, the jurisdiction did not approve 

either on-premises or off-premises sales of unfortified wine. 
(3) The Commission may issue brown-bagging permits to restaurants, 

hotels, and community theatres in the county in which the election 
was held, whether the election was held by the county or by a city or 
other jurisdiction within the county. Brown-bagging permits may not 
be issued, however, for restaurants, hotels, or community theatres in 
any jurisdiction in which the sale of mixed beverages has been 
approved. 

(d) Mixed Beverage Elections. — If a mixed beverage election is held under 
G.S. 18B-602(h) and the sale of mixed beverages is approved, the Commission 
may issue permits to qualified persons and establishments in the jurisdiction 
that held the election as follows: 

(1) The Commission may issue mixed beverage permits. 
(2) The Commission may issue on-premises malt beverage, unfortified 

wine, and fortified wine permits for establishments with mixed 
beverage permits, regardless of any other election or any local act 
concerning sales of those kinds of alcoholic beverages. 

(3) The Commission may issue off-premises malt beverage permits to any 
establishment that meets the requirements under G.S. 18B-1001(2) in 
any township which has voted to permit the sale of mixed beverages, 
regardless of any other local act concerning sales of those kinds of 
alcoholic beverages. The Commission may also issue off-premises 
unfortified wine permits to any establishment that meets the require- 
ments under G.S. 18B-1001(4) in any township which has voted to 
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permit the sale of mixed beverages, regardless of any other local act 
concerning sales of those kinds of alcoholic beverages. 

(4) The Commission may issue brown-bagging permits for private clubs 
and congressionally chartered veterans organizations but may no 
longer issue and may not renew brown-bagging permits for restau- 
rants, hotels, and community theatres. A restaurant, hotel, or com- 
munity theatre may not be issued a mixed beverage permit under 
subdivision (1) until it surrenders its brown-bagging permit. 

(5) The Commission may continue to issue culinary permits for establish- 
ments that do not have mixed beverage permits. An establishment 
may not be issued a mixed beverage permit under subdivision (1) until 
it surrenders its culinary permit. 

(d1) In any county in which the sale of mixed beverages has been approved 
in elections in at least three cities that, combined, contain more than 
two-thirds the total county population as of the most recent federal census, the 
county board of commissioners may by resolution approve the sale of mixed 
beverages throughout the county, and the Commission may issue permits as if 
mixed beverages had been approved in a county election. 

(d2) If a county or city holds a mixed beverage election and an ABC store 
election at the same time and the voters do not approve the establishment of 
an ABC store, the Commission may issue mixed beverages permits in that 
county or city. The mixed beverages purchase-transportation permit autho- 
rized by G.S. 18B-404(b) shall be issued by a local board operating a store 
located in the county. 

(e) Mixed Beverages at Airports. — When the sale of mixed beverages has 
been approved in a city election, the Commission may also issue permits under 
subsection (d) for qualified establishments outside the city but within the same 
county, if: 

(1) The establishment is on the property of an airport; 
(2) The airport is operated by the city or by an airport authority in which 

the city participates; and 
(3) The airport services planes which board at least 150,000 passengers 

annually. 
(f) Permits Not Dependent on Elections. — The Commission may issue the 

following kinds of permits without approval at an election: 
(1) Special occasion permits; 
(2) Limited special occasion permits; 
(3) Brown-bagging permits for private clubs and congressionally char- 

tered veterans organizations; 
(4) Culinary permits, except as restricted by subdivision (d)(5); 
(5) Special one-time permits issued under G.S. 18B-1002;: 
(6) All permits listed in G.S. 18B-1100; 
(7) On-premises malt beverage permits and on-premises unfortified wine 

permits for a tourism ABC establishment; 
(8) The permits authorized by G.S. 18B-1001(1), (3), (5), and (10) for 

tourism resorts; 
(9) The permits authorized by G.S. 18B-1001(1), (3), (5), and (10) for 

historic ABC establishments. 3 
({1) Reserved for future codification purposes. 
(f2) (See note.) Permits for Special ABC Areas. — The Commission may 

issue the permits provided for in G.S. 18B-1001(1), GS. 18B-1001(2), G.S. 
18B-1001(3), G.S. 18B-1001(4), G.S. 18B-1001(5), G.S. 18B-1001(6), and G.S. 
18B-1001(10) to qualified persons and establishments located within a Special 
ABC area as defined in G.S. 18B-101, provided that: (i) if such area is a 
municipal corporation, the area shall conduct an election authorized by 
subdivision (a)(4) of G.S. 18B-600, which election may be held regardless of the 
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number of registered voters located within the municipal corporation; or (ii) if 
such area is unincorporated but has within such area a private association or 
club, the board of such private association or club shall call and conduct a 
special meeting at which meeting a majority of private association members, 
club members, lot and home owners, votes and approves the sale of mixed 
beverages, and the board certifies the results of such meeting to the Alcoholic 
Beverage Control Commission. The mixed beverages purchase-transportation 
permit authorized by G.S. 18B-404(b) shall be issued by a local board operating 
a store located in the same county as the Special ABC area. 

(g) Miscellaneous. — The definitions in G.S. 18B-1000 shall apply to this 
section. 

(h) Permits Based on Existing Permits. — In any county which borders on 
the Atlantic Ocean and where (i) the sale of malt beverage on and off premises, 
the sale of unfortified wine on and off premises, the sale of mixed beverages, 
and the operation of an ABC system has been allowed in at least six cities in 
the county, or in any county adjacent to that county in which an ABC system 
has been allowed, or (ii) the sale of malt beverage on and off premises, the sale 
of unfortified wine on and off premises, the sale of mixed beverages, and the 
operation of an ABC system has been allowed in at least eight cities in the 
county, the Commission may issue permits to sports clubs as defined in GS. 
18B-1000(8) throughout the county. 
The Commission may issue the following permits: 

(1) On and Off Premises Malt Beverage; 
(2) On and Off Premises Unfortified Wine; 
(3) On and Off Premises Fortified Wine; or 

- (4) Mixed Beverages. 
The Commission may also issue on-premises malt beverage, unfortified 

wine, fortified wine and mixed beverages permits to a sports club located in a 
county adjacent to any county that has approved the sale of mixed beverages 
pursuant to G.S. 18B-603(d1), if the county in which the sports club is located 
borders another state and has at least one city that has approved the sale of 
mixed beverages. Sports clubs holding mixed beverages permits shall purchase 
their spirituous liquor at the nearest ABC system store that is located in the 
county. 

The Commission may further issue on-premises malt beverage and on- 
premises unfortified wine permits to a sports club located in a county bordering 
on another state that is adjacent to any county in which permits were issued 
pursuant to this subsection prior to August 1, 1993. The sports clubs must be 
located in the unincorporated areas of a county, in which the sale of malt 
beverages and unfortified wine is not permitted, and where there are six or 
more municipalities in that county where the sale of malt beverages and 
unfortified wine is permitted. (1947, c. 1084, s. 3; 1969, c. 647, s. 2; 1971, c. 872, 

s. 1; 1981, c. 412, s. 2; c. 589; 1981 (Reg. Sess., 1982), c. 1240; 1983, c. 113, s. 

2: 1985, c. 689, s. 7; 1987, c. 136, ss. 5, 6; c. 307, s. 2; c. 443, s. 2; 1989, c. 629, 

s. 2; 1991 (Reg. Sess., 1992), c. 920, ss. 11, 13; 1993, c. 415, ss. 7-9; 1995, c. 466, 
s. 5; 1999-456, s. 10; 1999-461, s. 2; 1999-462, ss. 3, 6, 7, 9; 2000-140, s. 2.) 

Local Modification. — Village of Bald Head Granville, Vance, Warren, Halifax, Robeson, 

Island: 1985, c. 156. Cleveland, Rutherford, Polk, Davidson, and 

Editor’s Note. — Session Laws 1987, c. 443, | Davie Counties.” 
which added subsection (f2), provides in s. 3 Subdivision (f)(9) was enacted as subdivision 

that the act shall not include Robeson, Cleve-  (f)(8) by Session Laws 1999-462, s. 3, and re- 

land, Rutherford and Polk Counties. designated as subdivision (f)(9) at the direction 

Session Laws 1989, c. 629, which amended _ of the Revisor of Statutes. 
subsection (f2), provided in s. 4, as amended by Subdivisions (h)(i) and (h)(ii), were amended 

Session Laws 1999-462, s. 11: “This act shall and enacted by Session Laws 1999-462, s. 9, as 

not include Columbus, Caswell, Person, subdivisions (h)(1) and (h)(2) and were redesig- 

57 



$18B-604 CH. 18B. ALCOHOLIC BEVERAGES $18B-605 

nated as subdivisions (h)(i) and (h)(ii), with Effect of Amendments. — Session Laws 
corresponding stylistic and punctuation 2000-140, s. 2, effective July 21, 2000, substi- 
changes, at the direction of the Revisor of tuted “G.S. 18B-1001(1)” for “G.S. 18B-100(1)” 
Statutes. in subdivision (f)(8). 

§ 18B-604. Timing and effect of subsequent elections. 

(a) Time Limits. — No county alcoholic beverage election may be held 
within three years of the certification of the results of a previous election on the 
same kind of alcoholic beverages in that county. No city alcoholic beverage 
election may be held within three years of the certification of the results of a 
previous election on the same kind of alcoholic beverage in that city. Otherwise, 
alcoholic beverage elections may be held at any time, subject to the applicable 
provisions of this Chapter and Chapter 163. 

(b) Effect of Favorable County Vote on City. — If a majority of voters vote in 
favor of certain alcoholic beverage sales in a county election, sale of that kind 
of alcoholic beverage shall be lawful throughout the county, regardless of the 
vote in any city at that or any previous or subsequent election, and regardless 
of any local act making sales unlawful in that city, unless the local act was 
ratified before the effective date of Article II, Section 24(1)q) of the Constitu- 
tion of North Carolina. A county malt beverage or unfortified [wine] election in 
favor of a particular ballot proposition which is more restrictive than the form 
of sale already allowed in a city within that county shall not affect the legality 
of those previously authorized sales in the city. 

(c) Effect of Negative County Vote on City. — If a majority of voters vote 
against certain alcoholic beverage sales in a county election, sale of that kind 
of alcoholic beverage shall be unlawful throughout the county, except that sale 
of that alcoholic beverage shall remain lawful in any city in which sale is lawful 
because of a city election or a local act. 

(d) Effect of City Election on County. — A city alcoholic beverage election 
shall not affect the lawfulness of sale in any part of the county outside that city. 

(e) ABC Store Required for Mixed Beverages. — The sale of mixed bever- 
ages may not continue in a city or county at any time after the ABC stores 
which are requisite to mixed beverage sales have closed. 

(f) When Sales Stop. — When the sale of any alcoholic beverage that was 
previously lawful becomes unlawful because of an election, the sale of that 
alcoholic beverage shall cease 90 days after certification of the results of the 
election. (1937, c. 49, ss. 25, 26; c. 431; 1947, c. 1084, ss. 1, 2, 4; 1951, c. 999, 
ss. 1, 2; 1957, c. 816; 1963, c. 265, ss. 1-3; 1965, c. 506; 1969, c. 647, s. 1; 1971, 
€.8i27s,'; 1973, cc. 32, 33; 1977, c.. 1495s. 1; ‘¢) 182"ee92 19774 ond Segoe: 
1138, s. 15; 1979, c. 140, ss. 2, 3; c. 609, s. 1; c. 683, s. 18; 1979, 2nd Sess., c. 
1174; 1981, c. 412, s. 2; 1993, c. 415, s. 29.) 

Editor’s Note. — Session Laws 1981, c. 412, conflict with Article 6 of Chapter 18B would be 
which repealed former Chapter 18A and en- repealed except as provided in subsections (b) 
acted this Chapter in lieu thereof, providedins. and (c) of this section and in § 18B-605. 
9 that all local, public-local, and private acts in 

§ 18B-605. Local act elections. 

If a jurisdiction has lawfully voted in favor of ABC stores or in favor of the 
sale of some kind of alcoholic beverage, and the jurisdiction would not be 
eligible to hold another election under the conditions set by G.S. 18B-600, then 
that jurisdiction may continue to hold elections as though qualified under G.S. 
18B-600. Except for the authority to hold the election, however, the procedures 
of ye Sabies shall apply to any subsequent election. (1981, c. 412, s. 2; 19838, 
G aS 
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Editor’s Note. — Session Laws 1981, c. 412, conflict with Article 6 of Chapter 18B would be 
which repealed former Chapter 18A and en-_ repealed except as provided in § 18B-604(b) 
acted this Chapter in lieu thereof, providedins. and (c) and in this section. 

9, that all local, public-local, and private acts in 

§§ 18B-606 through 18B-699: Reserved for future codification pur- 
poses. 

ARTICLE ‘7. 

Local ABC Boards. 

§ 18B-700. Appointment and organization of local ABC 
boards. 

(a) Membership. — A local ABC board shall consist of three members 
appointed for three-year terms, unless a different membership or term is 
provided by a local act enacted before the effective date of this Chapter, or 
unless the board is a board for a merged ABC system under G.S. 18B-703 and 
a different size membership has been provided for as part of the negotiated 
merger. One member of the initial board of a newly created ABC system shall 
be appointed for a three-year term, one member for a two-year term, and one 
member for a one-year term. As the terms of initial board members expire, 
their successors shall each be appointed for three-year terms. The appointing 
authority shall designate one member of the local board as chairman. 

(b) City Boards. — City ABC board members shall be appointed by the city 
governing body, unless a different method of appointment is provided in a local 
act enacted before the effective date of this Chapter. 

(c) County Boards. — County ABC board members shall be appointed by the 
board of county commissioners, unless a different method of appointment is 
provided in a local act enacted before the effective date of this Chapter. 

(d) Qualifications. — The appointing authority shall appoint members of a 
local board on the basis of the appointees’ interest in public affairs, good 
judgment, knowledge, ability, and good moral character. 

(e) Vacancy. — A vacancy on a local board shall be filled by the appointing 
authority for the remainder of the unexpired term. If the chairman’s seat 
becomes vacant, the appointing authority may designate either the new 
member or an existing member of the local board to complete the chairman’s 
term. 

(f) Removal. — A member of a local board may be removed for cause at any 
time by the appointing authority. Local board members are subject to the 
removal provisions of G.S. 18B-202. 

(g) Salary. — A local board member may be compensated as determined by 
the appointing authority. 

(h) Conflict of Interest. — The provisions of G.S. 18B-201 shall apply to local 
board members and employees. 

(i) Bond. — Each local board member shall be bonded in an amount not less 
than five thousand dollars ($5,000), secured by a corporate surety, for the 
faithful performance of his duties. A public employees’ blanket position bond in 
the required amount satisfies the requirements of this subsection. The bond 
shall be payable to the local board and shall be approved by the appointing 
authority for the local board. The appointing authority may exempt from this 
bond requirement any board member who does not handle board funds, and it 
may also increase the amount of the bond for any member who does handle 
board funds. 
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(j) Limited Liability. — A person serving as a member of a local ABC board 
shall be immune individually from civil liability for monetary damages, except 
to the extent covered by insurance, for any act or failure to act arising out of 
this service, except where the person: 

(1) Was not acting within the scope of his official duties; 
(2) Was not acting in good faith; 
(3) Committed gross negligence or willful or wanton misconduct that 

resulted in the damage or injury; , 

(4) Derived an improper personal financial benefit from the transaction; 
or 

(5) Incurred the liability from the operation of a motor vehicle. 
The immunity in this subsection is personal to the members of local ABC 
boards, and does not immunize the local ABC board for liability for the acts or 
omissions of the members of the local ABC board. (1981, c. 412, s. 2; c. 747, s. 
50; 1981 (Reg. Sess., 1982), c. 1262, s. 10; 1989, c. 800, s. 19.) 

Local Modification. — Cumberland: 1981 
(Reg. Sess., 1982), c. 1251, s. 1; Durham: 1983 
(Reg. Sess., 1984), c. 1116; 2001-350, s. 2; 
Edgecombe: 1987, c. 167; Halifax: 1995, c. 45; 
Martin: 1987 (Reg. Sess., 1988), c. 888; 

Mecklenburg: 1983, c. 788; Moore: 1983 (Reg. 
Sess., 1984), c. 957; Nash: 1991 (Reg. Sess., 
1992), c. 863; Wake: 1983 (Reg. Sess., 1984), c. 
1040; Wayne: 1981 (Reg. Sess., 1982), c. 1251, s. 

Kings Mountain: 1997, c. 47; city of Lumberton: 
1985 (Reg. Sess., 1986), c. 811; town of Maxton: 
1987,'¢x,15. 

Editor’s Note. — Session Laws 1981, c. 412, 

which repealed former Chapter 18A and en- 
acted this Chapter in lieu thereof, provided in s. 
8 that all local, public-local, and private acts in 
conflict with this section would be repealed 
except as provided in this section. 

2: city of Gastonia: 1991, c. 557, s. 1;) city of 

§ 18B-701. Powers of local ABC boards. 

A local board shall have authority to: 
(1) Buy, sell, transport, and possess alcoholic beverages as necessary for 

the operation of its ABC stores; 
(2) Adopt rules for its ABC system, subject to the approval of the 

Commission; 
(3) Hire and fire employees for the ABC system; 
(4) Designate one employee as manager of the ABC system and determine 

his responsibilities; | 
(5) Require bonds of employees as provided in the rules of the Commis- 

sion; 
(6) Operate ABC stores as provided in Article 8; 
(7) Issue purchase-transportation permits as provided in Article 4; 
(8) Employ local ABC officers or make other provision for enforcement of 

ABC laws as provided in Article 5; 
(9) Borrow money as provided in G.S. 18B-702; 
(10) Buy and lease real and personal property, and receive property 

ae egy or given, as necessary for the operation of the ABC 
system; 

(11) Invest surplus funds as provided in G.S. 18B-702; 
(12) Dispose of property in the same manner as a city council may under 

Article 12 of Chapter 160A of the General Statutes; and 
(13) Perform any other activity authorized or required by the ABC law. 

(1937, c. 49, ss. 10, 12; cc. 411, 431; 1939, c. 98; 1957, cc. 1006, 1334; 
1963, c. 1119, s. 2; 1967, c. 1178; 1969, cc. 118, 902; 1971, c. 872, s. 1; 
1973, cc. 85, 185; c. 1000, ss. 1, 2; 1977, c. 618; 1979, c. 467, s. 20; c. 
BLBOS Tt cod Jes.2)) 
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Local Modification. — Town of Chadbourn: acts in conflict with this section would be re- 

1989 (Reg. Sess., 1990), c. 895, s. 5. pealed. 

| Editor’s Note. — Session Laws, 1981, c. Legal Periodicals. — For article, “A History 
412, which repealed former Chapter 18A and of Liquor-by-the-Drink Legislation in North 
enacted this Chapter in lieu thereof, provided Carolina,” see 1 Campbell L. Rev. 61 (1979). 
in s. 7 that all local, public-local, and private 

CASE NOTES 

ABC board has authority to construct Biesecker, 309 N.C. 165, 305 S.E.2d 539 (1983). 
buildings in which to carry out its duties. An alcoholic beverage control officer is a 
Waters v. Biesecker, 309 N.C. 165, 305 S.E.2d “public officer” within the meaning of § 14- 
539 (1983). 223 and is entitled to the protection of that 

The ABC board is not required to construct section. State v. Taft, 256 N.C. 441, 124 $.E.2d 
buildings; it has authority to purchase or lease 169 (1962) (decided under similar provisions of 
buildings for use as ABC stores. Waters v. former Chapter 18). 

§ 18B-702. Financial operations of local boards. 

(a) Generally. — A local board may transact business as a corporate body, 
except as limited by this section. A local board shall not be considered a public 
authority under G.S. 159-7(b)(10). 
- (b) Borrowing Money. — A local board may borrow money only for the 
purchase of land, buildings, equipment and stock needed for the operation of 
its ABC system. A local board may pledge a security interest in any real or 
personal property it owns other than alcoholic beverages. A city or county 
whose governing body appoints a local board shall not in any way be held 
responsible for the debts of that board. 

(c) Audits. — A local board shall submit to the Commission an annual 
independent audit of its operations, performed in accordance with generally 
accepted accounting standards and in compliance with a chart of accounts 
prescribed by the Commission. The audit report shall contain a summary of 
the requirements of this Chapter, or of any local act applicable to that local 
board, concerning the distribution of profits of that board and a description of 
how those distributions have been made, including the names of recipients of 
the profits and the activities for which the funds were distributed. A local board 
shall also submit to any other audits and submit any reports demanded by the 
Commission. 

(d) Deposits and Investments. — A local board may deposit moneys at 
interest in any bank or trust company in this State in the form of savings 
accounts or certificates of deposit. Investment deposits shall be secured as 
provided in G.S. 159-31(b) and the reports required by G.S. 159-33 shall be 
submitted. A local board may invest all or part of the cash balance of any fund 
as provided in G.S. 159-30(c) and (d), and may deposit any portion of those 
funds for investment with the State Treasurer in the same manner as State 
boards and commissions under G.S. 147-69.3. 

(e) Compliance with Commission Rules. — The Commission shall adopt, 
and each local board shall comply with, fiscal control rules concerning the 
borrowing of money, maintenance of working capital, investments, appoint- 
ment of a financial officer, daily deposit of funds, bonding of employees, 
auditing of operations, and the schedule, manner and other procedures for 
distribution of profits. The Commission may also adopt any other rules 
concerning the financial operations of local boards which are needed to assure 
the proper accountability of public funds. 

(f) Applicability of Criminal Statutes. — The provisions of G.S. 14-90 and 

G.S. 14-254 shall apply to any person appointed to or employed by a local 
board, and any person convicted of a violation of G.S. 14-90 or G.S. 14-254 shall 
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be punished as a Class H felon. (1937, c. 49, ss. 10, 12; cc. 411, 431; 19389, c. 98; 
1957) ce; 1006, 1835; 1963; c. 1119} 's>2; 1967 en ILS 96D ece Se O02 1S ale 
¢, 872.'s..1; 1973, cc.°85, 185; c. 1000, ss. 1, 2; 1977,"c. 6138; 1979. ¢ 467, 8220; 
c. 617; 1981, c. 412, s. 2; 1981 (Reg. Sess., 1982), c. 1262, s. 11; 1991, c. 459, s. 
Ze) 

Editor’s Note. — Session Laws 1981, c. 412, 7 that all local, public-local, and private acts in 

which repealed former Chapter 18A and en- conflict with this section would be repealed. 
acted this Chapter in lieu thereof, provided in s. 

§ 18B-703. Merger of local ABC operations. 

(a) Conditions for Merger. — Any city governing body or board of county 
commissioners may merge its ABC system with the system of one or more 
other cities or counties if: 

(1) Stores operated by the systems of those jurisdictions serve the same 
general area or are in close proximity to each other; and 

(2) The merger is approved by the Commission. 
(b) Appointment of Board. — Upon merger of ABC systems, the local boards 

for those systems shall be replaced by one board appointed jointly by the 
appointing authorities for the previous boards. 

(c) Distribution of Profits. — Before merger, the cities or counties involved 
shall agree upon a formula for distribution of the profits of the new merged 
ABC system, based as closely as practicable on the distribution previously 
authorized for the separate systems. This formula for distribution shall be 
subject to approval by the Commission. 

(d) Enforcement. — Local officers hired by the local ABC board for the 
merged ABC system shall have the same territorial jurisdiction that officers for 
each of the merged boards would have. 

(e) Dissolution. — With the approval of the Commission, the cities or 
counties that have merged their ABC systems may dissolve the merged 
operation at any time and resume their prior separate operations. 

(f) Other Details Negotiated. — Issues not addressed in this section con- 
cerning the merger or dissolution of ABC systems, such as the method of 
appointment of the merged board, the size of the merged board, or the 
procedure for dissolution, may be negotiated by the affected cities and 
counties, subject to the approval of the Commission. 

(g) Operation Follows General Law. — Except as otherwise provided in this 
section, the authority and operation of any local board established under this 
section shall be the same as for any other local board. 

(h) Agreement for Joint Store Operations. — With the approval of the 
Commission, two or more governing bodies of counties and/or municipalities 
with ABC systems may enter into a written agreement whereby one or more 
ABC stores located within the counties and/or municipalities that are parties 
to the agreement shall be controlled and operated by the local ABC board 
specified in the agreement, even though said ABC store or stores are located 
outside the boundaries of the county or municipality of the local ABC board 
that will be operating the ABC store or stores that are subject to the 
agreement. The provisions of this section shall be effective as to such 
agreements insofar as is applicable. Issues not addressed in this section shall 
be negotiated by the parties, subject to the approval of the Commission. (198 18 
Caan, 872-76. 141,°S) D1 20015128 16.418) 

Effect of Amendments. — Session Laws 

2001-128, s. 1, effective May 25, 2001, added 
subsection (h). 
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§§ 18B-704 through 18B-799: Reserved for future codification pur- 

poses. 

ARTICLE 8. 

Operation of ABC Stores. 

§ 18B-800. Sale of alcoholic beverages in ABC stores. 

(a) Spirituous Liquor. — Except as provided in Article 10 of this Chapter, 

spirituous liquor may be sold only in ABC stores operated by local boards. 

(b) Fortified Wine. — In addition to spirituous liquor, ABC stores may sell 

fortified wine. 
(c) Commission Approval. — No ABC store may sell any alcoholic beverage 

which has not been approved by the Commission for sale in this State. 

(d) Expired. (1981, c. 412, s. 2; 1985, c. 59, s. 1; 1989, c. 800, s. 21.) 

Editor’s Note. — Session Laws 1981, c. 412, 7 that all local, public-local, and private acts in 

which repealed former Chapter 18A and en- conflict with this section would be repealed. 

acted this Chapter in lieu thereof, provided in s. 

§ 18B-801. Location, opening, and closing of stores. 

(a) Number of Stores. — Each local board shall have the authority and duty 

to operate one ABC store. Additional stores may be operated with the approval 

of the Commission. 
(b) Location of Stores. — A local board may choose the location of the ABC 

stores within its jurisdiction, subject to the approval of the Commission. In 

making its decision on a location, the Commission may consider: 

(1) Whether the health, safety, or general welfare of the community will 

be adversely affected; and 
(2) Whether the citizens of the community or city in which the proposed 

store is to be located voted for or against ABC stores in the last 

election on the question. 
(c) Closing of Stores. — Subject to the provisions of subsection (a), a local 

board may close, or the Commission may order a local board to close, any store 

when the local board or the Commission determines that: 

(1) The operation of the store is not sufficiently profitable to justify its 

continuation; 

(2) The store is not operated in accordance with the ABC law; or 

(3) The continued operation of that store will adversely affect the health, 

safety, or general welfare of the community in which the store 

operates. 

(d) Insolvent ABC System. — If an ABC system is insolvent, the local board 

may apply to the Commission for an order to close the system. Upon receipt of 

an application, or upon its own motion, the Commission shall investigate the 

system, and if it finds that further operation of the ABC stores will not be 

profitable, it may order the system closed. If the Commission orders a local 

system to close, the Commission may: 

(1) After consultation with the local board, its creditors, and other 

interested parties, schedule a phase out of the system’s business 

activities; 
(2) Represent the local board in negotiations with creditors and other 

interested parties; 
(3) Require an accounting or auditing of the local system; 
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(4) Take possession or arrange for the disposition of any liquor for which 

the local board has not paid; 
(5) Apply to the Superior Court to be appointed as receiver for the local 

board with all powers and duties of a receiver for a corporation under 
Article 38 of Chapter 1 of the General Statutes, except that the 
Commission shall not be required to post the bond required by G.S. 
1-504; or 

(6) Take any other reasonable steps to promote an orderly closing of the 
system. (1981, c. 412, s..2; 1987, c. 135; 1989, c. 770, -s. 6) 

Local Modification. — Brunswick: 1991, c. 

372; 1991 (Reg. Sess., 1992), c. 776; town of 

Navassa: 1993, c. 17, s. 1. 

§ 18B-802. When stores operate. 

(a) Time. — No ABC store shall be open, and no ABC store employee shall 
sell alcoholic beverages, between 9:00 P.M. and 9:00 A.M. The local board shall 
otherwise determine opening and closing hours of its stores. 

(b) Days. — No ABC store shall be open, and no ABC store employee shall 
sell alcoholic beverages, on any Sunday, New Year’s Day, Fourth of July, Labor 
Day, Thanksgiving Day, or Christmas Day. A local board may otherwise 
determine the days on which its stores shall be closed. (1981, c. 412, s. 2.) 

Editor’s Note. — Session Laws 1981, c. 412, 7 that all local, public-local, and private acts in 

which repealed former Chapter 18A and en- conflict with this section would be repealed. 
acted this Chapter in lieu thereof, provided in s. 

§ 18B-803. Store management. 

(a) Manager. — A local board shall provide for the management of each store 
operated by it. The board shall employ at least one manager for each store, who 
shall operate the store pursuant to the directions of that board. 

(b) Bonding of Manager. — Each store manager shall be bonded in an: 
amount not less than five thousand dollars ($5,000), secured by a corporate 
surety, for the honest performance of his duties. A public employees’ blanket 
position bond, honesty form, in the required amount satisfies the requirements 
of this subsection. The bond shall be payable to the local board and shall be 
approved by the appointing authority for the local board. 

(c) Bonding of Other Employees. — A local board may require any of its 
other employees who handle funds to obtain bonds. The amount and form of 
those bonds shall be determined by the local board. (1981, c. 412, s. 2; 1981: 
(Reg. Sess., 1982), c. 1262, s. 12.) 

Editor’s Note. — Session Laws 1981, c. 412, 7 that all local, public-local, and private acts in © 
which repealed former Chapter 18A and en- conflict with this section would be repealed. 
acted this Chapter in lieu thereof, provided in s. 

§ 18B-804. Alcoholic beverage pricing. 

_(a) Uniform Price of Spirituous Liquor. — The retail price of spirituous 
liquor sold in ABC stores shall be uniform throughout the State, unless 
otherwise provided by the ABC law. 

(b) Sale Price of Spirituous Liquor. — The sale of spirituous liquor sold at 
the uniform State price shall consist of the following components: 

(1) The distiller’s price. 
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(2) The freight and bailment charges of the State warehouse as deter- 

mined by the Commission. 
(3) A markup for local boards as determined by the Commission. 

(4) The tax levied under G.S. 105-113.80(c), which shall be levied on the 

sum of subdivisions (1), (2), and (3). 
(5) An additional markup for local boards equal to three and one-half 

percent (312%) of the sum of subdivisions (1), (2), and (3). 

(6) A bottle charge of one cent (1¢) on each bottle containing 50 milliliters 

or less and five cents (5¢) on each bottle containing more than 50 

milliliters. 
(6a) The bailment surcharge. 
(6b) An additional bottle charge for local boards of one cent (1¢) on each 

bottle containing 50 milliliters or less and five cents (5¢) on each bottle 

containing more than 50 milliliters. 

(7) A rounding adjustment, the formula of which may be determined by 

the Commission, so that the sale price will be divisible by five. 

(8) If the spirituous liquor is sold to a mixed beverage permittee for resale 

in mixed beverages, a charge of twenty dollars ($20.00) on each four 

liters and a proportional sum on lesser quantities. 

(9) If the spirituous liquor is sold to a guest room cabinet permittee for 

resale, a charge of twenty dollars ($20.00) on each four liters and a 

proportional sum on lesser quantities. 

(c) Sale Price of Fortified Wine. — The sale price of fortified wine shall 

include the tax levied by G.S. 105-113.80(b), as well as State and local sales 

taxes. 
(d) Repealed by Session Laws 1985, c. 59, s. 2. (1937, c. 49, s. 4; cc. 237, 411; 

1945, c. 954; 1949, c. 974, s. 9; 1961, c. 956; 1963, c. ADGRa Ht li2 nc oO Loy se): 

1119, s. 1; 1965, c. 1063; c. 1102, s. 3; 1967, c. 29) Suc AU ese elo Chola, 

s. 1; 1973, c. 28; c. 473, s. 1; c. 476, s. 133; ¢. 606; c. 1288, s. 1; cc. 1369, 1396; 

1975, cc. 240, 453, 640; 1977, c. 70, ss. 15.1, 15.2, 16; c. 176, ss. 2, 6; 1977, 2nd 

Sess., c. 1138, ss. 3, 4, 18; 1979, c. 384, s. 1; c. 445, s. 5; c. 482; c. 801, s. 4; 1981, 

c. 412, s. 2; 1981 (Reg. Sess., 1982), c. 1285, s. 5; 1983, c. 713, ss. 100, 101; 1985, 

c. 59, s. 2; c. 68, s. 1; c. 114, ss. 7-9; 1991, c. 565, ss. 4, 7; c. 689, ss. 304, 305; 

1991 (Reg. Sess., 1992), c. 920, s. 3.) 

CASE NOTES 

Cited in Waters v. Biesecker, 60 N.C. App. 

253, 298 S.E.2d 746 (1983). 

§ 18B-805. Distribution of revenue. 

(a) Gross Receipts. — As used in this section, “gross receipts” means all 

revenue of a local board, including proceeds from the sale of alcoholic 

beverages, investments, interest on deposits, and any other source. 

(b) Primary Distribution. — Before making any other distribution, a local 

board shall first pay the following from its gross receipts: 

(1) The board shall pay the expenses, including salaries, of operating the 

local ABC system. 
(2) Each month the local board shall pay to the Department of Revenue 

the taxes due the Department. In addition to the taxes levied under 

Chapter 105 of the General Statutes, the local board shall pay to the 

Department one-half of both the mixed beverages surcharge required 

by G.S. 18B-804(b)(8) and the guest room cabinet surcharge required 

by G.S. 18B-804(b)(9). 
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(3) Each month the local board shall pay to the Department of Health and 
Human Services five percent (5%) of both the mixed beverages 
surcharge required by G.S. 18B-804(b)(8) and the guest room cabinet 
surcharge required by G.S. 18B-804(b)(9). The Department of Health 
and Human Services shall spend those funds for the treatment of 
alcoholism or substance abuse, or for research or education on alcohol 
or substance abuse. 

(4) Each month the local board shall pay to the county commissioners of 
the county where the charge is collected the proceeds from the bottle 
charge required by G.S. 18B-804(b)(6), to be spent by the county 
commissioners for the purposes stated in subsection (h) of this section. 

(c) Other Statutory Distributions. — After making the distributions re- 
quired by subsection (b), a local board shall make the following quarterly 
distributions from the remaining gross receipts: 

(1) Before making any other distribution under this subsection, the local 
board shall set aside the clear proceeds of the three and one-half 
percent (3 1/2%) markup provided for in G.S. 18B-804(b)(5) and the 
bottle charge provided for in G.S. 18B-804(b)(6b), to be distributed as 
part of the remaining gross receipts under subsection (e) of this 
section. 

(2) The local board shall spend for law enforcement an amount set by the 
board which shall be at least five percent (5%) of the gross receipts 
remaining after the distribution required by subdivision (1). The local 
board may contract with the ALE Division to provide the law 
enforcement required by this subdivision. Notwithstanding the pro- 
visions of any local act, this provision shall apply to all local boards. 

(3) The local board shall spend, or pay to the county commissioners to 
spend, for the purposes stated in subsection (h), an amount set by the 
board which shall be at least seven percent (7%) of the gross receipts 
remaining after the distribution required by subdivision (1). This 
provision shall not be applicable to a local board which is subject to a 
local act setting a different distribution. 

(d) Working Capital. — After making the distributions provided for in 
subsections (b) and (c), the local board may set aside a portion of the remaining 
eross receipts, within the limits set by the rules of the Commission, as cash to 
operate the ABC system. With the approval of the appointing authority for the 
board, the local board may also set aside a portion of the remaining gross 
receipts as a fund for specific capital improvements. 

(e) Other Distributions. — After making the distributions provided in 
subsections (b), (c), and (d), the local board shall pay each quarter the 
remaining gross receipts to the general fund of the city or county for which the 
board is established, unless some other distribution or some other schedule is 
provided for by law. If the governing body of each city and county receiving 
revenue from an ABC system agrees, those governing bodies may alter at any 
time the distribution to be made under this subsection or under any local act. 
Copies of the governing body resolutions agreeing to a new distribution 
formula and a copy of the approved new distribution formula shall be 
submitted to the Commission for review and audit purposes. If any one of the 
governing bodies later withdraws its consent to the change in distribution, 
profits shall be distributed according to the original formula, beginning with 
the next quarter. 

(f) Surcharge Profit Shared. — When, pursuant to G.S. 18B-603(d1), spiri- 
tuous liquor is bought at a city ABC store by a mixed beverages permittee for 
premises located outside the city, the local board operating the store at which 
the sale is made shall retain seventy-five percent (75%) of the local share of 
both the mixed beverages surcharge required by G.S. 18B-804(b)(8) and the 
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guest room cabinet surcharge required by G.S. 18B-804(b)(9) and the remain- 
ing twenty-five percent (25%) shall be divided equally among the local ABC 
boards for all other cities in the county that have authorized the sale of mixed 
beverages. 
When, pursuant to G.S. 18B-603(e), spirituous liquor is bought at a city ABC 

store by a mixed beverages permittee for premises located at an airport outside 
the city, the local share of both the mixed beverages surcharge required by G.S. 
18B-804(b)(8) and the guest room cabinet surcharge required by G.S. 18B- 
804(b)(9) shall be divided equally among the local ABC boards for all cities in 
the county that have authorized the sale of mixed beverages. 

(g) Quarterly Distributions. — When this section requires a distribution to 

be made quarterly, at least ninety percent (90%) of the estimated distribution 

shall be paid to the recipient by the local board within 30 days of the end of that 

quarter. Adjustments in the amount to be distributed resulting from the 

closing of the books and from audit shall be made with the next quarterly 

payment. 
(h) Expenditure of Alcoholism Funds. — Funds distributed under subdivi- 

sions (b)(4) and (c)(3) of this section shall be spent for the treatment of 

alcoholism or substance abuse, or for research or education on alcohol or 

substance abuse. The minutes of the board of county commissioners or local 

board spending funds allocated under this subsection shall describe the 

activity for which the funds are to be spent. Any agency or person receiving 

funds from the county commissioners or local board under this subsection shall 

submit an annual report to the board of county commissioners or local board 

from which funds were received, describing how the funds were spent. 

(i) Calculation of Statutory Distributions When Liquor Sold at Less Than 

Uniform Price. — If a local board sells liquor at less than the uniform State 

price, distributions required by subsections (b) and (c) shall be calculated as 

though the liquor was sold at the uniform price. (1981, c. 412, s. 2; c. 747, s. 52; 

1983, c. 713, ss. 102-104; 1985 (Reg. Sess., 1986), c. 1014, s. 116; 1991, c. 459, 

s. 3; c. 689, s. 306; 1991 (Reg. Sess., 1992), c. 920, s. 4; 1993, c. 415, s. 27; 

1997-443, s. 11A.118(a); 1999-462, s. 8.) 

Local Modification. — City of Gibsonville: 
1989, c. 394, s. 1; town of Wallace: 1987, c. 94. 

Editor’s Note. — Session Laws 1981, c. 412, 
which repealed former Chapter 18A and en- 
acted this Chapter in lieu thereof, provided in s. 
8 that all local, public-local, and private acts in 

conflict with this section would be repealed 
except as provided in this section. 

Legal Periodicals. — For article, “A History 
of Liquor-by-the-Drink Legislation in North 
Carolina,” see 1 Campbell L. Rev. 61 (1979). 

CASE NOTES 

No Estoppel against Town Council 
Where It Acted Outside Its Authority. — 
Where a town’s resolution appropriating a cer- 
tain percentage of its alcoholic beverage control 
revenue to county school board was outside the 
authority of the town council, the town council 
could not be estopped from terminating the 

unauthorized payments without notice. 
Watauga County Bd. of Educ. v. Town of Boone, 
106 N.C. App. 270, 416 S.E.2d 411 (1992). 
Cited in Waters v. Biesecker, 60 N.C. App. 

253, 298 S.E.2d 746 (1983); North Carolina 
Ass’n of ABC Bds. v. Hunt, 76 N.C. App. 290, 

332 S.E.2d 693 (1985). 

§ 18B-806. Damaged alcoholic beverages. 

(a) Owned by Local Board. — All damaged alcoholic beverages owned by a 

local board shall be destroyed, given to a public or private hospital for 

medicinal use only, or given to the Commission. 
(b) Not Owned by Local Board. — The Commission shall dispose of all 

damaged alcoholic beverages which are: 
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(1) Owned by the Commission; 
(2) Damaged while in the State warehouse; or 
(3) Damaged while in transit between the State warehouse and a local 

board. 
The Commission shall dispose of the alcoholic beverages by giving them to a 
public or private hospital for medicinal use only, by selling them to a military 
installation, or by destroying them. 

(c) Sale Procedure. — If damaged alcoholic beverages are sold under 
subsection (b), sale shall be by: 

(1) Advertisement for sealed bids; 
(2) Negotiated offer, advertisement and upset bids; or 
(3) Exchange. 

Funds derived from the sale of damaged alcoholic beverages shall be paid to 
the general fund of the State. 

(d) Records. — Local boards and the Commission shall keep detailed records 
of all disposals of damaged alcoholic beverages, including brand, quantity and 
disposition. (1981, c. 412, s. 2.) 

§ 18B-807. Rules. 

The Commission may adopt rules concerning the organization and operation 
of self-service ABC stores, the size of ABC store signs, the display of alcoholic 
beverages, solicitation in and around ABC stores, and any other subject 
relating to the efficient operation of ABC stores. (1981, c. 412, s. 2.) 

8§ 18B-808 through 18B-899: Reserved for future codification pur- 
poses. 

ARTICLE 9. 

Issuance of Permits. 

§ 18B-900. Qualifications for permit. 

(a) Requirements. — To be eligible to receive and to hold an ABC permit, a 
person shall: 

(1) Be at least 21 years old, unless the person is a manager of a business 
selling only malt beverages and unfortified wine, in which case the 
person shall be at least 19 years old; 

(2) Be a resident of North Carolina unless: 
a. He is an officer, director or stockholder of a corporate applicant or 

permittee and is not a manager or otherwise responsible for the 
day-to-day operation of the business; or | 

b. He has executed a power of attorney designating a qualified 
resident of this State to serve as attorney in fact for the purposes 
of receiving service of process and managing the business for 
which permits are sought; or 

c. He is applying for a nonresident malt beverage vendor permit, a 
nonresident wine vendor permit, or a vendor representative 
permit; 

(3) Not have been convicted of a felony within three years, and, if 
conwicied of a felony before then, shall have had his citizenship 
restored; 

(4) Not have been convicted of an alcoholic beverage offense within two 
years; 
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(5) Not have been convicted of a misdemeanor controlled substance 

offense within two years; and 
(6) Not have had an alcoholic beverage permit revoked within three years. 

(7) Not have, whether as an individual or as an officer, director, share- 

holder or manager of a corporate permittee, an unsatisfied outstand- 

ing final judgment that was entered against him in an action under 

Article 1A of this Chapter. 
To avoid undue hardship, however, the Commission may decline to take action 

ae or 18B-104 against a permittee who is in violation of subdivisions (3), 

4), or (5). 
(b) Definition of Conviction. — A person has been “convicted” for the 

purposes of subsection (a) when he has been found guilty, or has entered a plea 

of guilty or nolo contendere, and judgment has been entered against him. A 

felony conviction in another jurisdiction shall disqualify a person from being 

eligible to receive or hold an ABC permit if his conduct would also constitute a 

felony in North Carolina. A conviction of an alcoholic beverage offense or 

misdemeanor drug offense in another jurisdiction shall disqualify a person 

from being eligible to receive or hold an ABC permit if his conduct would 

constitute an offense in North Carolina, unless the Commission determines 

that under North Carolina procedure judgment would not have been entered 

under the same circumstances. Revocation of a permit in another jurisdiction 

shall disqualify a person if his conduct would be grounds for revocation in 

North Carolina. 
(c) Who Must Qualify; Exceptions. — For an ABC permit to be issued to and 

held for a business, each of the following persons associated with that business 

must qualify under subsection (a): 
(1) The owner of a sole proprietorship; 

(2) Each member of a firm, association or general partnership; 

(2a) Each general partner in a limited partnership; 

(2b) Each manager and any member with a twenty-five percent (25%) or 

greater interest in a limited liability company; 

(3) Each officer, director and owner of twenty-five percent (25%) or more of 

the stock of a corporation except that the requirement of subdivision 

(a)(1) does not apply to such an officer, director, or stockholder unless 

he is a manager or is otherwise responsible for the day-to-day 

operation of the business; 
(4) The manager of an establishment operated by a corporation other than 

: an establishment with only off-premises malt beverage, off-premises 

unfortified wine, or off-premises fortified wine permits; 

(5) Any manager who has been empowered as attorney-in-fact for a 

nonresident individual or partnership. 

(d) Manager of Off-Premises Establishment. — Although he need not 

otherwise meet the requirements of this section, the manager of an establish- 

ment operated by a corporation and holding off-premises permits for malt 

beverages, unfortified wine, or fortified wine shall be at least 19 years old and 

shall meet the requirements of subdivisions (3), (4), (5) and (6) of subsection 

(a). 
(e) Convention Centers. — With the approval of the Commission, the 

manager of a convention center may contract with another person to provide 

food and beverages at conventions and banquets at the convention center, and 

that person may engage in the activities authorized by the convention center's 

permit, under conditions set by the Commission. The person with whom the 

convention center contracts must meet the qualifications of this section. (1949, 

c. 974, ss. 1, 2; 1963, c. 119; c. 426, s. 12; 1965, c. 326; 1971, c. 872, 8: 1; 1973, 

G T58eso2 COLA Ee 7Tb Ser 19s 51977, c. 70, s. 19.1; c. 668, s. 3; c. 977, ss. 

1, 2; 1979, c. 286, s. 4; 1981, c. 412, s. 25 ¢. 747, ss. 53, 54; 1981 (Reg. Sess., 
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1982), c. 1262, ss. 13, 14; 1983, c. 435, ss, 32, 39; 1987, c. 136, ss: 7,8; 1993, c. 
415, s. 10; 1995, c. 466, s. 6.) 

CASE NOTES 

Stated in Clark v. Inn West, 89 N.C. App. Cited in State v. Fletcher, 92 N.C. App. 50, 
275, 365 S.E.2d 682 (1988). 373 S.E.2d 681 (1988). 

§ 18B-901. Issuance of permits. 

(a) Who Issues. — All ABC permits shall be issued by the Commission. 
Purchase-transportation permits shall be issued by local boards under G.S. 
18B-403. 

(b) Notice to Local Government. — Before issuing a retail ABC permit, other 
than a: 

(1) Special occasion permit under G.S. 18B-1001(8); 
(2) Limited special occasion permit under G.S. 18B-1001(9); 
(3) Temporary permit under G.S. 18B-905; or 
(4) Special one-time permit under G.S. 18B-1002 

for an establishment, the Commission shall give notice of the permit applica- 
tion to the governing body of the city in which the establishment is located. If 
the establishment is not inside a city, the Commission shall give notice to the 
governing body of the county. The Commission shall allow the local governing 
body 15 days from the time the notice was mailed or delivered to file written 
objection to the issuance of the permit. To be considered by the Commission, 
the objection shall state the facts upon which it is based. 

(c) Factors in Issuing Permit. — Before issuing a permit, the Commission 
shall be satisfied that the applicant is a suitable person to hold an ABC permit 
and that the location is a suitable place to hold the permit for which he has 
applied. To be a suitable place, the establishment shall comply with all 
applicable building and fire codes. Other factors the Commission shall consider 
in determining whether the applicant and the business location are suitable 
are: 

(1) The reputation, character, and criminal record of the applicant; 
(2) tS of places already holding ABC permits within the neigh- 

orhood; 
(3) Parking facilities and traffic conditions in the neighborhood; 
(4) Kinds of businesses already in the neighborhood; 
(5) Whether the establishment is located within 50 feet of a church or 

public school or church school; 
(6) Zoning laws; 
(7) The recommendations of the local governing body; and 
(8) Any other evidence that would tend to show whether the applicant 

would comply with the ABC laws and whether operation of his 
business at that location would be detrimental to the neighborhood. 

_ (d) Commission’s Authority. — The Commission shall have the sole power, 
in its discretion, to determine the suitability and qualifications of an applicant 
for a permit. (1945, c. 903, s. 1; 1947, c. 1098, ss. 2; 3; 1949, c. 974s. 12 1957, 
ce. 1048, 1448; 1963, c. 426, ss. 10, 12; c. 460, s. 1; 1971, c. 872, s. 1; 1973, c. 476, 
$0 12871975, C.086,)8. 1c: 654) ss 19 65729. Gite POVPeCat Os S19" Cediogess 
ECs 6695/88, 192;'c, 616, ss. 12°C: 911;:1979, c. 348) ss.'2) 3: ¢..683) ss. 5/6; 11, 
12; 1981, c. 412, s. 2; 1993 (Reg. Sess., 1994), c. 149, ss. 1, 2:) 
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CASE NOTES 

ABC Permit Preempts Municipal Zoning _ entitled to be issued a city beer license, and in 

Ordinance. — In case in which petitioner, ordering the tax collector of the city to issue any 

without objection by respondent board, argued city license. Melkonian v. Board of Adjustment, 

that the decision of the ABC Commission to 85 N.C. App. 351, 355 S.E.2d 503, cert. denied, 

grant him a permit preempted respondent’s 320N.C. 631, 360 S.E.2d 91 (1987). 

denial of his special exception use permit re- The superior court is without power to 

quest since the zoning ordinance, upon which order the Commission to issue a permit, 

respondent’s denial was based, attempted to but can order the Commission to exercise its 

regulate the sale of alcoholic beverages, which discretion in accordance with law. Waggoner v. 
is a violation of State law, the trial court didnot Worth Carolina Bd. of Alcoholic Control, 7 N.C. 

err in concluding that petitioner, as the holder a 
; ane : pp. 692, 173 S.E.2d 548 (1970) (decided under 

of .a valid ABC permit issued by the State similar provisions of former Chapter 18A). 

Alcoholic Beverage Control Commission, was 

OPINIONS OF ATTORNEY GENERAL 

Commission May Issue Permits for the mises Sale of Unfortified Wine Only Has 

Retail Sale of Fortified Wines in Those Been Held, Retail Sales of Wine Are Re- 

Counties and Cities Where A.B.C. Stores stricted to Those Conditions Despite Revi- 

Are Authorized. — See opinion of Attorney sion of General Statutes. — See opinion of 

General to Mr. N.H. Person, 41 N.C.A.G. 616 Attorney General to Mr. Lee P. Phillips, State 

(1971) (decided under similar provisions of Board of Alcoholic Control, 41 N.C.A.G. 630 

former Chapters 18 and 18A). (1971) (decided under similar provisions of 

In Locality Where Election for Off-Pre- former Chapters 18 and 18A). 

§ 18B-902. Application for permit; fees. 

(a) Form. — An application for an ABC permit shall be on a form prescribed 

by the Commission and shall be notarized. The application shall be signed and 

sworn to by each person required to qualify under G.S. 18B-900(c). 

(b) Investigation. — Before issuing a new permit, the Commission, with the 

assistance of the ALE Division, shall investigate the applicant and the 

premises for which the permit is requested. The Commission may request the 

assistance of local ABC officers in investigating applications. An applicant 

shall cooperate fully with the investigation. 

(c) False Information. — Knowingly making a false statement in an appli- 

cation for an ABC permit shall be grounds for denying, suspending, revoking 

or taking other action against the permit as provided in G.S. 18B-104 and shall 

also be unlawful. 
(d) Fees. — An application for an ABC permit shall be accompanied by 

payment of the following application fee: 

(1) On-premises malt beverage permit — $400.00. 

(2) Off-premises malt beverage permit — $400.00. 

(3) On-premises unfortified wine permit — $400.00. 

(4) Off-premises unfortified wine permit — $400.00. 

(5) On-premises fortified wine permit — $400.00. 

(6) Off-premises fortified wine permit — $400.00. 

(7) Brown-bagging permit — $400.00, unless the application is for a 

restaurant seating less than 50, in which case the fee shall be $200.00. 

(8) Special occasion permit — $400.00. 

(9) Limited special occasion permit — $50.00. 

(10) Mixed beverages permit — $1,000. 
(11) Culinary permit — $200.00. 
(12) Unfortitied winery permit — $300.00. 
(13) Fortified winery permit — $300.00. 

(14) Limited winery permit — $300.00. 
(15) Brewery permit — $300.00. 
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(16) Distillery permit — $300.00. 
(17) Fuel alcohol permit — $100.00. 
(18) Wine importer permit — $300.00. 
(19) Wine wholesaler permit — $300.00. 
(20) Malt beverage importer permit — $300.00. 
(21) Malt beverage wholesaler permit — $300.00. 
(22) Bottler permit — $300.00. 
(23) Salesman permit — $100.00. 
(24) Vendor representative permit — $50.00. 
(25) Nonresident malt beverage vendor permit — $100.00. 
(26) Nonresident wine vendor permit — $100.00. 
(27) Any special one-time permit under G.S. 18B-1002 — $50.00. 
(28) Winery special event permit — $200.00. 
(29) Mixed beverages catering permit — $200.00. 
(30) Guest room cabinet permit — $1,000. 
(31) Liquor importer/bottler permit — $500.00. 
(32) Cider and vinegar manufacturer permit — $200.00. 
(33) Brew on premises permit — $400.00. 
(384) Wine producer permit — $300.00. 
(35) Wine tasting permit — $100.00. 

(e) Repealed by Session Laws 1998-95, s. 29, effective May 1, 1999. 
(f) Fee Not Refundable. — The fee required by subsection (d) shall not be 

refunded. } 
(g) Fees to Treasurer. — All fees collected by the Commission under this or 

any other section of this Chapter shall be remitted to the State Treasurer for 
the General Fund. (1949, c. 974, ss. 1, 2; 19638, c. 119; c. 426, s. 12; 1965, c. 326; 
1971, ce 8723 SN OU 3 cn 758,8 122 Cru.OL2 LOTS aca lOy S851 OK, Cle, Sees 
¢. 668,83; CoO Tigssl. 2: 19/9, c. 286/s- 4: 198 lecral 2 soca (47 6eenn 5G. 
1983; c:-713isuh05; 1989) e273 77 sx3; c. 800,627 1991.67 2670's 2 end 65 mss. 
2, 7; c. 669, s. 2; c. 689, ss. 307, 308; 1991 (Reg. Sess., 1992), c. 920, s. 5; 1993, 
c. 415, s. 11; 1993 (Reg. Sess., 1994), c. 745, s. 28; 1995, c. 404, s. 2; c. 466, s. 
7; 1997-134, s. 3; 1997-467, s. 2; 1998-95, s. 29; 2001-262, s. 6; 2001-487, s. 
49(f).) 

Effect of Amendments. — Session Laws cember 16, 2001, in subsection (d) of this sec- 
2001-262, s. 6, effective July 4, 2001, added tion as amended by Session Laws 2001-262, s. 
subdivisions (d)(34) and (d)(35). 6, substituted “Wine producer” for “Wine grow- 

Session Laws 2001-487, s. 49(f), effective De- er” in subdivision (d)(34). 

§ 185-903. Duration of permit; renewal and transfer. 

(a) Duration. — Once issued, ABC permits shall be valid for the following 
periods, unless earlier surrendered, suspended or revoked: 

(1) On-premises and off-premises malt beverage, unfortified wine, and 
fortified wine permits; culinary permits; and all permits listed in G.S. 
18B-1100 shall remain valid indefinitely; 

(2) Limited special occasion permits shall be valid for 48 hours before and 
after the occasion for which the permit was issued; 

(3) Special one-time permits issued under G.S. 18B-1002 shall be valid for 
the period stated on the permit; 

(4) Temporary permits issued under G.S. 18B-905 shall be valid for 90 
ays; and 

(5) All other ABC permits shall be valid for one year, from May 1 to April 

(b) Renewal. — Application for renewal of an ABC permit shall be on a form 
provided by the Commission. An application for renewal shall be accompanied 
by an application fee of twenty-five percent (25%) of the original application fee 
set in G.S. 18B-902, except that the renewal application fee for each mixed 
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beverages permit and each guest room cabinet permit shall be seven hundred 

fifty dollars ($750.00). A renewal fee shall not be refundable. 

(c) Change in Ownership. — All permits for an establishment shall auto- 

matically expire and shall be surrendered to the Commission if: 

(1) Ownership of the establishment changes; or 
(2) There is a change in the membership of the firm, association or 

partnership owning the establishment, involving the acquisition of a 

twenty-five percent (25%) or greater share in the firm, association or 

partnership by someone who did not previously own a twenty-five 

percent (25%) or greater share; or 
(3) Twenty-five percent (25%) or more of the stock of the corporate 

permittee owning the establishment is acquired by someone who did 

not previously own twenty-five percent (25%) or more of the stock. 

(d) Change in Management. — A corporation holding a permit for an 

establishment for which the manager is required to qualify as an applicant 

under G.S. 18B-900(c) shall, within 30 days after employing a new manager, 

submit to the Commission an application for substitution of a manager. The 

application shall be signed by the new manager, shall be on a form provided by 

the Commission, and shall be accompanied by a fee of ten dollars ($10.00). The 

fee shall not be refundable. 
(e) Transfer. — An ABC permit may not be transferred from one person to 

another or from one location to another. 

(f) Lost Permits. — The Commission may issue duplicate ABC permits for 

an establishment when the existing valid permits have been lost or damaged. 

The request for duplicate permits shall be on a form provided by the 

Commission, certified by the permittee and the Alcohol Law Enforcement 

Division, and accompanied by a fee of ten dollars ($10.00). 

(g) Name Change. — The Commission may issue new permits to a permittee 

upon application and payment of a fee of ten dollars ($10.00) for each location 

when the permittee’s name or name of the business is changed. (1971, c. 872, 

s. 1; 1975, c. 330, s. 1; c. 411, s. 4; 1981, c. ADs soracn (4s Sa iGl0So,.c..4.13, 

s. 106; 1989, c. 800, s. 8; 1991, c. 565, ss. 3, 7; 1991 (Reg. Sess., 1992), c. 920, 

s. 6; 1998-95, s. 30.) 

§ 18B-904. Miscellaneous provisions concerning permits. 

(a) Who Receives Permit. — An ABC permit shall authorize the permitted 

activity only on the premises of the establishment named in the permit. An 

ABC permit shall be issued to the owner of the business conducted on the 

premises, or to the management company employed to independently manage 

and operate the business. The ABC Commission may determine if a manage- 

ment agreement delegates sufficient managerial control and independence to a 

manager or management company to require an ABC permit to be issued to the 

manager. 
(b) Posting Permit. — Each ABC permit that is held by an establishment 

shall be posted in a prominent place on the premises. 

(c) Business Not Operating. — An ABC permit shall automatically expire 

and shall be surrendered to the Commission if the person to whom it is issued 

does not commence the activity authorized by the permit within six months of 

the date the permit is effective. Before the expiration of the six-month period, 

the Commission may waive this provision in individual cases for good cause. 

(d) Notice of Issuance. — Upon issuing a permit the Commission shall send 

notice of the issuance, with the name and address of the permittee and the 

establishment, to: 
(1) The Department of Revenue; 

(2) The local board, if one exists, for the city or county in which the 

establishment is located; 
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(3) The governing body, sheriff, and tax collector of the county in which 
the establishment is located; 

(4) If the establishment is located inside a city, the governing body, chief 
of police, and tax collector for the city; and 

(5) The ALE Division. 
(e) Business or Location No Longer Suitable. — 

(1) The Commission may suspend or revoke a permit issued by it if, after 
compliance with the provisions of Chapter 150B of the General 
Statutes, it finds that the location occupied by the permittee is no 
longer a suitable place to hold ABC permits or that the operation of 
the business with an ABC permit at that location is detrimental to the 
neighborhood. No order revoking or suspending an ABC permit 
pursuant to this section may be made except upon substantial 
evidence admissible under G.S. 150B-29(a). 

(2) The Commission shall suspend or revoke a permit issued by it if a 
permittee is in violation of G.S. 18B-309. Notwithstanding subdivi- 
sion (e)(1) of this section, the Commission shall, by order and without 
prior hearing, summarily suspend or revoke a permit issued by it if a 
permittee is in violation of G.S. 18B-309(c) when, prior to the period of 
time for which the audit is to be conducted, the city council has filed 
information designating the location of the Urban Redevelopment 
Area as required under G.S. 14-309(a) and has provided actual notice 
to permittees located in the Urban Redevelopment Area that they are 
located in such an area and must abide by G.S. 18B-309(c). Upon 
entry of a summary order under this subdivision, the Commission 
shall promptly notify all interested parties that the order has been 
entered and of the reasons therefore. The order will remain in effect 
until it is modified or vacated by the Commission. The permittee may, 
within 30 days after receipt of notice of the order, make written 
request to the Commission for a hearing on the matter. If a hearing is 
requested, after compliance with the provisions of Chapter 150B of 
the General Statutes, the Commission shall issue an order to affirm, 
reverse, or modify its previous action. 

(f) Local Government Objections. — The governing body of a city or county 
may designate an official of the city or county, by name or by position, to make 
recommendations concerning the suitability of a person or of a location for an 
ABC permit. The governing body of a city or county shall notify the Commis- 
sion of an official designated under this subsection. An official designated 
under this subsection shall be allowed to testify at a contested case hearing in 
which the suitability of a person or of a location for an ABC permit is an issue 
without further qualification or authorization. 

(g) Nothing in this Chapter shall be deemed to preempt local governments 
from regulating the location or operation of adult establishments or other 
sexually oriented businesses to the extent consistent with the constitutional 
protection afforded free speech, or from requiring any additional fee for 
licensing as permitted under G.S. 160A-181.1(c). (1939, c. 158, s. 514; 1943, c. 
400, s. 6; 1949, c. 974, s. 14; 1953, c. 1207, ss. 2-4; 1957, c. 1440; 1963, c. 426, 
ss. 4, 5; 1971, c. 872, s. 1; 1981, c. 412, s. 2; c. 747, s. 58; 1989, c. 800, ss. 9, 10; 
aan c. 459, s. 4; 1993, c. 415, s. 12; 1998-46, s. 6; 1999-322, s. 2; 2001-515, s. 

Editor’s Note. — Session Laws 2001-515, s. applicable to violations occurring on or after 
6, is a severability clause. that date, added the language following the 

Effect of Amendments. — Session Laws _ first sentence in subdivision (e)(2). 
2001-515, s. 3(b), effective January 4, 2002, and 
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§ 18B-905. Temporary permits. 

When an application has been received in proper form, with the required 

application fee, the Commission may issue a temporary permit for any of the 

activities for which permits are authorized under G.S. 18B-1001 and 18B-1100. 

A temporary permit may be revoked summarily by the Commission without 

complying with the provisions of Chapter 150B. Revocation of a temporary 

permit shall be effective upon service of the notice of revocation upon the 

permittee or upon the expiration of three working days after the notice of the 

revocation has been mailed to the permittee at either his residence or the 

address given for the business in the permit application. No further notice 

shall be required. (1945, c. 903, s. 1; 1947, c. 1098, ss. 2, 3; 1949, c. 974, s. Jip 

1957, cc. 1048, 1448; 1963, c. 426, ss. 10, 12; c. 460, s. 1; 1971, c. 872, s. 1; 1978, 

Pra foss 125 1975, C556, 5 1c 0o4, sé. 13, c, (22,8. 1, 1977 c 00s: IBV Bele: 

eae c.669, ssa l42: Cc. 676, ss.gled; COO11: 19/9, ¢. 348. 58, 2,,33.C. 683, SS. 

Pao eel 9S. cuAl2is. 251987, \cs 827 ),8.1L.) 

§ 18B-906. Applicability of Administrative Procedure Act. 

(a) Act Applies. — An ABC permit is a “license” within the meaning of G.S. 

150B-2, and a Commission action on issuance, suspension, or revocation of an 

ABC permit, other than a temporary permit issued under G.S. 18B-905, isa 

“contested case” subject to the provisions of Chapter 150B except as provided 

in this section. 
(b) Exception on Hearing Location. — Hearings on ABC permits shall be 

held in Ahoskie, Asheville, Bryson City, Charlotte, Elizabeth City, Fayetteville, 

Franklin, Goldsboro, Greensboro, Greenville, Hickory, J acksonville, Kinston, 

New Bern, Raleigh, Statesville, Wilmington, and Winston-Salem. Hearings 

shall be held within 100 miles, as best can be determined by the Commission, 

of the county seat of the county in which the licensed business or proposed 

business is located. The hearing may be held, however, at any place upon 

agreement of the Commission and all other parties. 

(c) Exception on New Evidence. — In making a final decision in a contested 

case in which an issue is whether to deny an application for an ABC permit 

because either the applicant or the location for the proposed ABC permit is 

unsuitable, the Commission may hear evidence of acts that occurred after the 

date the contested case hearing was held if the evidence is admissible under 

G.S. 150B-29(a). New evidence heard under this subsection is not grounds for 

reversal or remand under G.S. 150B-51(a). (1939, c. 158, s. 514; 1943, c. 400, s. 

6; 1945, c. 903, s. 1; 1947, c. 1098, ss. 2, 3; 1949, c. 974, ss. 8, 14; 1953, c. 1207, 

ss. 2-4; 1957, cc. 1048, 1440; 1963, c. 426, ss. 4, 5, 10-12; c. 460, s. 1; LOTR re, 

Byes 75.-c.. 8250s. 151977 ,.c. 176, 8.9; 1981, c. 412,'s.:2; 198//,.c, 827, s. 

1; 1993, c. 415, s. 13.) 

CASE NOTES 

Editor’s Note. — Many of the cases below nesses and observes their demeanor as they 

were decided under similar provisions of former testify is charged with the duty of finding the 

Chapters 18 and 18A. facts. J. Lampros Whsle., Inc. v. North Carolina 

Authority of Commission. — Authority to Bd. of Alcoholic Control, 265 N.C. 679, 144 

conduct a hearing and determine whether a  S.H.2d 895 (1965). 

State retail (or wholesale) beer permit should Duty of Court. — The duty of the court 1s to 

be revoked is lodged in the Commission. J. review the evidence and determine whether the 

Lampros Whsle., Inc. v. North Carolina Bd. of Commission had before it any material and 

Alcoholic Control, 265 N.C. 679, 144 S.E.2d 895 — substantial evidence sufficient to support its 

(1965). findings. J. Lampros Whsle., Inc. v. North Caro- 

Commission Charged with Duty of Find- _ lina Bd. of Alcoholic Control, 265 N.C. 679, 144 

ing Facts. — The agency that hears the wit- S.E.2d 895 (1965). 
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Prerequisites to Suspension or Revoca- 
tion of Permit. — See C’est Bon, Inc. v. North 

Carolina Bd. of Alcoholic Control, 279 N.C. 140, 
181 S.E.2d 448 (1971). 
Revocation of Permit Requires Notice 

and Hearing. — Before a permit may be 
revoked the permittee is entitled to notice anda 
hearing before the Commission. J. Lampros 
Whsle., Inc. v. North Carolina Bd. of Alcoholic 
Control, 265 N.C. 679, 144 S.E.2d 895 (1965). 
Hearing Sufficient to Meet Require- 

ments of Due Process. — A hearing by an 
examiner for the Commission, of which hearing 
the permittee is given notice, is represented by 
counsel, introduces evidence, and cross-exam- 

ines the adverse witnesses, all witnesses being 
sworn, with right to object and except to any 
ruling and argue the matter, is held sufficient 
to meet the requirements of due process of law. 
Sinodis v. State Bd. of Alcoholic Control, 258 
N.C. 282, 128 S.E.2d 587 (1962). 
The failure to furnish a copy of the hear- 

ing examiner’s proposed findings and rec- 
ommendations without a request cannot be 
held violative of due process. Sinodis v. State 
Bd. of Alcoholic Control, 258 N.C. 282, 128 
S.E.2d 587 (1962). 
Nature of Proceedings to Suspend Beer 

Permit. — A proceeding to suspend a beer 
permit is an administrative proceeding, which 
does not involve any criminal liability of the 
holder of such permit. Boyd v. Allen, 246 N.C. 
150, 97 S.E.2d 864 (1957). 
The Commission’s findings are conclu- 

sive if supported by material and substantial 
evidence. Freeman v. State Bd. of Alcoholic 
Control, 264 N.C. 320, 141 S.E.2d 499 (1965); J. 
Lampros Whsle., Inc. v. North Carolina Bd. of 
Alcoholic Control, 265 N.C. 679, 144 S.E.2d 895 
(1965). 

The findings of the Commission, when made 
in good faith and supported by evidence, are 
final. J. Lampros Whsle., Inc. v. North Carolina 
Bd. of Alcoholic Control, 265 N.C. 679, 144 
S.E.2d 895 (1965); C’est Bon, Inc. v. North 
Carolina Bd. of Alcoholic Control, 279 N.C. 140, 
181 S.E.2d 448 (1971). 

After a hearing to determine whether the 
permittee has violated the law or regulations, 
the findings of the Commission are conclusive if 
supported by competent, material and substan- 
tial evidence. C’est Bon, Inc. v. North Carolina 
Bd. of Alcoholic Control, 279 N.C. 140, 181 
S.E.2d 448 (1971). 
And Its Decision Cannot Be Reversed by 

Jury Verdict. — The verdict of the jury ina 
criminal prosecution does not have the effect of 
reversing the decision of the Commission. Free- 
man v. State Bd. of Alcoholic Control, 264 N.C. 
320, 141 S.E.2d 499 (1965). 
Findings Held to Support Judgment 

Suspending Permit. — Findings of fact, sup- 
ported by evidence, that the holders of a beer 
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permit sold whiskey on the premises, and sold 
beer consumed by the purchaser on the pre- 
mises after closing hours and at a time when 
the sale of beer was prohibited by law, sup- 
ported judgment suspending the permit, not- 
withstanding the further finding that the hold- 
ers had no knowledge of the unlawful conduct 
of the employees. Boyd v. Allen, 246 N.C. 150, 
97 S.E.2d 864 (1957). 
Findings Held Insufficient to Sustain 

Order Suspending License. — A finding that 
a licensee’s employee sold wine to an intoxi- 
cated person, without a finding that the em- 
ployee “knowingly” made the sale to an intoxi- 
cated person, is insufficient to sustain an order 
suspending retail beer and wine license. 
Watkins v. State Bd. of Alcoholic Control, 14 
N.C. App. 19, 187 S.E.2d 500 (1972). 
Evidence of Age of Person to Whom Lic- 

ensee Sold Beer. — Testimony of officers that 
a person who had bought beer from a licensee 
declared he was under 18 is incompetent as 
hearsay, and a certified copy of a birth certifi- 
cate without testimony of any person having 
knowledge thereof that it was the record of the 
purchaser of the beer is incompetent to prove 
the age of the purchaser, and therefore such 
evidence is insufficient to sustain a finding that 
the licensee sold beer to a minor or failed to give 
his licensed premises proper supervision. Tho- 
mas v. State Bd. of Alcoholic Control, 258 N.C. 
513, 128 S.E.2d 884 (1963). 
The superior court erred in setting 

aside an order of the Commission suspend- 
ing a petitioner’s retail beer permit where the 
evidence before the Commission was sufficient 
to sustain its findings (1) that on a certain date 
an intoxicated person was permitted to loiter 
on the licensed premises of the petitioner in 
violation of the Commission’s regulations and 
(2) that the operator of the petitioner failed to 
give the premises proper supervision on the 
above occasion and where there was no evi- 
dence that the Commission acted arbitrarily or 
in excess of lawful authority in suspending the 
license. State Keg, Inc. v. State Bd. of Alcoholic 
Control, 277 N.C. 450, 177 S.E.2d 861 (1970). 
Judicial Review of Suspension of Per- 

mit. — Judicial review of an order of the 
Commission suspending a retail beer permit is 
governed by § 150B-43. Fay v. State Bd. of 
Alcoholic Control, 30 N.C. App. 492, 227 S.E.2d 
298, cert. denied, 291 N.C. 175, 229 S.E.2d 689 
(1976). 
Function of Court on Judicial Review. — 

On appeal to the court for judicial review of the 
Commission’s decision, it is the duty of the 
court to review the evidence and determine 
whether the Commission had before it any 
material and substantial evidence sufficient to 
support its findings. C’est Bon, Inc. v. North 
Carolina Bd. of Alcoholic Control, 279 N.C. 140, 
181 S.E.2d 448 (1971). 
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Petition for Review of Permit’s Denial. 
— Where application for an ABC permit was 
initially denied by commission on Dec. 9, 1985, 
this denial was clearly a commission action on 
“issuance” of an ABC permit, and, pursuant to 
the provisions of this section, the ruling on the 
application became a “contested case” for pur- 
poses of the Administrative Procedure Act on 

ART. 10. RETAIL ACTIVITY §18B-1000 

Dec. 9, 1985. Therefore, former § 150A-45, 
which required petitions for review to be filed in 
Wake County, was applicable, rather than 
§ 150B-45, and the trial court properly dis- 
missed petition for judicial review, which had 
been filed in Craven County. In re Melkonian, 
85 N.C. App. 715, 355 S.E.2d 798, cert. denied, 
320 NAG? 793, oOL 5,420 781987): 

OPINIONS OF ATTORNEY GENERAL 

Whether a Hearing Is Required in All 
Cases Before Revocation of a Permit. — 
See opinion of Attorney General to Mr. Lee P. 

Phillips, State Board of Alcoholic Control, 40 
N.C.A.G. 10 (1970) (decided under similar pro- 
visions of former Chapter 18). 

§§ 18B-907 through 18B-999: Reserved for future codification pur- 
3 poses. 

ARTICLE 10. 

Retail Activity. 

§ 18B-1000. Definitions concerning establishments. 

The following requirements and definitions shall apply to this Chapter: 
(1) Community theatre. — An establishment owned and operated by a 

bona fide nonprofit organization that is engaged solely in the business 
of sponsoring or presenting amateur or professional theatrical events 
to the public. A permit issued for a community theatre is valid only 
during regularly scheduled theatrical events sponsored by such non- 
profit organization. 

(1a) Convention center. — A publicly owned or operated establishment 
that is engaged in the business of sponsoring or hosting conventions 
and similar large gatherings. Convention centers shall include audi- 
toriums, armories, civic centers, convention centers, and coliseums. A 
permit issued for a convention center shall be valid only for those 
parts of the building used for conventions and banquets and only 
during regularly scheduled conventions and banquets. 

(1b) Cooking school. — An establishment substantially engaged in the 
business of operating a school in which cooking techniques are taught 
for a fee. 

(2) Eating establishment. — An establishment engaged in the business of 
regularly and customarily selling food, primarily to be eaten on the 
premises. Eating establishments shall include businesses that are 
referred to as restaurants, cafeterias, or cafes, but that do not qualify 
under subdivision (6). Eating establishments shall also include 
lunchstands, grills, snack bars, fast-food businesses, and other estab- 
lishments, such as drugstores, which have a lunch counter or other 
section where food is sold to be eaten on the premises. 

(3) Food business. — An establishment engaged in the business of 

regularly and customarily selling food, primarily to be eaten off the 

premises. Food businesses shall include grocery stores, convenience 

stores, and other establishments, such as variety stores or drugstores, 

where food is regularly sold, and shall also include establishments 

engaged primarily in selling unfortified or fortified wine or both, for 

consumption off the premises. 

th 



§18B-1000 CH. 18B. ALCOHOLIC BEVERAGES $18B-1000 

(4) Hotel. — An establishment substantially engaged in the business of 
furnishing lodging. A hotel shall have a restaurant either on or closely 
associated with the premises. The restaurant and hotel need not be 
owned or operated by the same person. 

(5) Private club. — An establishment that is organized and operated 
solely for a social, recreational, patriotic, or fraternal purpose and 
that is not open to the general public, but is open only to the members 
of the organization and their bona fide guests. This provision does not, 
however, prohibit such an establishment from being open to the 
general public for raffles and bingo games as required by G.S. 
14-309.11(a) and G.S. 14-309.13. Except for bona fide religious orga- 
nizations, no organization that discriminates in the selection of its 
membership on the basis of religion shall be eligible to receive any 
permit issued under this Chapter. 

(5a) Residential private club. — A private club that is located in a 
privately owned, primarily residential and recreational development. 

(6) Restaurant. — An establishment substantially engaged in the busi- 
ness of preparing and serving meals. To qualify as a restaurant, an 
establishment’s gross receipts from food and nonalcoholic beverages 
shall be not less than forty percent (40%) of the total gross receipts 
from food, nonalcoholic beverages, and alcoholic beverages. A restau- 
rant shall also have a kitchen and an inside dining area with seating 
for at least 36 people. 

(7) Retail business. — An establishment engaged in any retail business, 
regardless of whether food is sold on the premises. 

(8) Sports club. — An establishment substantially engaged in the busi- 
ness of providing an 18-hole golf course, two or more tennis courts, or 
both. The sports club can either be open to the general public or to 
members and their guests. To qualify as a sports club, an establish- 
ment’s gross receipts for club activities shall be greater than its gross 
receipts for alcoholic beverages. This provision does not prohibit a 
sports club from operating a restaurant. Receipts for food shall be 
included in with the club activity fee. 

(9) Congressionally chartered veterans organizations. — An establish- 
ment that is organized as a federally chartered, nonprofit veterans 
organization, and is operated solely for patriotic or fraternal purposes. 

(10) Wine producer. — A farming establishment of at least five acres 
committed to the production of grapes, berries, or other fruits for the 
manufacture of unfortified wine. (1905, c. 498, ss. 6-8; Rev., ss. 3526, 
3534; C.S., s. 3371; 1937, c. 49, ss. 12, 16, 22; c. 411; 1955, c. 999; 1967, 
c. 222, ss. 1, 8; c. 1256, s. 3; 1969, c. 1018; 1971, c. 872, s. 1; 1973, c. 
1226; 1977, c. 176, s. 1; 1981, c. 412, s. 2; 1981 (Reg. Sess., 1982), c. 
1262, s. 15; 1983, c. 583, s. 1; c. 896, s. 5; 1987, c. 307, s. 1; c. 391, s. 
1; 1993, c. 415, ss. 14, 15; 1993 (Reg. Sess., 1994), c. 579, s. 1; 1995, c. 
466, s. 8; c. 509, s. 15; 2001-262, s. 7; 2001-487, s. 49(d).) 

Editor’s Note. — Session Laws 1983, c. 896, 
s. 5.1, provided: 

“Should the Supreme Court of North Caro- 
lina or a federal court having jurisdiction over 
North Carolina find and determine in any man- 
ner, whether on the merits or by denial of 
petition for discretionary review, that the Gen- 
eral Assembly may not constitutionally allow 
‘exempt organizations’ as defined herein to con- 
duct bingo or raffles, while denying that privi- 
lege to all other persons, then this act and G.S. 
14-292.1 are repealed in their entirety, and no 
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person may conduct bingo or raffles under any 
circumstances not permitted by the gambling 
laws of North Carolina.” 

Effect of Amendments. — Session Laws 
2001-262, s. 7, effective July 4, 2001, added 
subdivision (10). 

Session Laws 2001-487, s. 49(d), effective 
December 16, 2001, in subdivision (10) of this 
section as enacted by Session Laws 2001-262, s. 
7, substituted “Wine producer” for “Wine grow- 
er” and “grapes, berries, or other fruits” for 
“grapes.” 
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Legal Periodicals. — For article, “A History 
of Liquor-by-the-Drink Legislation in North 
Carolina,” see 1 Campbell L. Rev. 61 (1979). 

CASE NOTES 

The right to sell beer and wine has its Comm’n, 68 N.C. App. 604, 315 S.E.2d 718 

foundation in a validly issued permit and (1984). 
does not exist as a constitutional or property Cited in Melkonian v. Board of Adjustment, 

right. AGL, Inc. v. North Carolina ABC 85 N.C. App. 351, 355 S.E.2d 503 (1987). 

§ 18B-1001. Kinds of ABC permits; places eligible. 

When the issuance of the permit is lawful in the jurisdiction in which the 

premises are located, the Commission may issue the following kinds of 
permits: 

(1) On-Premises Malt Beverage Permit. — An on-premises malt beverage 

permit authorizes the retail sale of malt beverages for consumption on 

the premises and the retail sale of malt beverages in the manufactur- 

er’s original container for consumption off the premises. It also 

authorizes the holder of the permit to ship malt beverages in closed 

containers to individual purchasers inside and outside the State. The 
permit may be issued for any of the following: 

. Restaurants; 

. Hotels; 
Eating establishments; 

. Food businesses; 
Retail businesses; 
Private clubs; 

. Convention centers; 
. Community theatres. 

The permit may also be issued to certain breweries as authorized by 

G.S. 18B-1104(7). 
(2) Off-Premises Malt Beverage Permit. — An off-premises malt beverage 

permit authorizes the retail sale of malt beverages in the manufac- 

turer’s original container for consumption off the premises and it 

authorizes the holder of the permit to ship malt beverages in closed 

containers to individual purchasers inside and outside the State. The 

permit may be issued for any of the following: 
a. Restaurants; 
b. Hotels; 
c. Eating establishments; 
d. Food businesses; 

7 e. Retail businesses. 
(3) On-Premises Unfortified Wine Permit. — An on-premises unfortified 

wine permit authorizes the retail sale of unfortified wine for consump- 

tion on the premises, either alone or mixed with other beverages, and 

the retail sale of unfortified wine in the manufacturer’s original 

container for consumption off the premises. It also authorizes the 

holder of the permit to ship unfortified wine in closed containers to 

individual purchasers inside and outside the State. The permit may 

be issued for any of the following: 
. Restaurants; 
. Hotels; 
Eating establishments; 

. Private clubs; 
. Convention centers; 

of 
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f. Cooking schools; 
g. Community theatres; 
h. Wineries. 

(4) Off-Premises Unfortified Wine Permit. — An off-premises unfortified 
wine permit authorizes the retail sale of unfortified wine in the 
manufacturer’s original container for consumption off the premises 
and it authorizes the holder of the permit to ship unfortified wine in 
closed containers to individual purchasers inside and outside the 
State. The permit may be issued for retail businesses. The permit may 
also be issued for a winery for sale of its own unfortified wine. 

(5) On-Premises Fortified Wine Permit. — An on-premises fortified wine 
permit authorizes the retail sale of fortified wine for consumption on 
the premises, either alone or mixed with other beverages, and the 
retail sale of fortified wine in the manufacturer’s original container for 
consumption off the premises. It also authorizes the holder of the 
permit to ship fortified wine in closed containers to individual pur- 
chasers inside and outside the State. The permit may be issued for 
any of the following: 

. Restaurants; 

. Hotels; 
Private clubs; 

. Community theatres; 
. Wineries; 
Convention centers. 

(6) Off-Premises Fortified Wine Permit. — An off-premises fortified wine 
permit authorizes the retail sale of fortified wine in the manufactur- 
er’s original container for consumption off the premises and it 
authorizes the holder of the permit to ship fortified wine in closed 
containers to individual purchasers inside and outside the State. The 
permit may be issued for food businesses. The permit may also be 
issued for a winery for sale of its own fortified wine. 

(7) Brown-Bagging Permit. — A brown-bagging permit authorizes each 
individual patron of an establishment, with the permission of the 
permittee, to bring up to eight liters of fortified wine or spirituous 
liquor, or eight liters of the two combined, onto the premises and to 
consume those alcoholic beverages on the premises. The permit may 
be issued for any of the following: 

. Restaurants; 

. Hotels; 
Private clubs; 

. Community theatres; 
. Congressionally chartered veterans organizations. 

(8) Special Occasion Permit. — A special occasion permit authorizes the 
host of a reception, party or other special occasion, with the permis- 
sion of the permittee, to bring fortified wine and spirituous liquor onto 
the premises of the business and to serve the same to his guests. The 
permit may be issued for any of the following: 
a. Restaurants; 
b. Hotels; 
c. Eating establishments; 
d. Private clubs; 
e. Convention centers. 

(9) Limited Special Occasion Permit. — A limited special occasion permit 
authorizes the permittee to bring fortified wine and spirituous liquor 
onto the premises of a business, with the permission of the owner of 
that property, and to serve those alcoholic beverages to the permittee’s 
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guests at a reception, party, or other special occasion being held there. 
The permit may be issued to any individual other than the owner or 
possessor of the premises. An applicant for a limited special occasion 
permit shall have the written permission of the owner or possessor of 
the property on which the special occasion is to be held. 

(10) Mixed Beverages Permit. — A mixed beverages permit authorizes the 
retail sale of mixed beverages for consumption on the premises. The 
permit also authorizes a mixed beverages permittee to obtain a 
purchase-transportation permit under G.S. 18B-403 and 18B-404, 
and to use for culinary purposes spirituous liquor lawfully purchased 
for use in mixed beverages. The permit may be issued for any of the 
following: 
a. Restaurants; 
b. Hotels; 
c. Private clubs; 
d. Convention centers; 
e. Community theatres; 
f. Nonprofit organizations; and 
g. Political organizations. 

(11) Culinary Permit. — A culinary permit authorizes a permittee to 
possess up to 12 liters of either fortified wine or spirituous liquor, or 
12 liters of the two combined, in the kitchen of a business and to use 
those alcoholic beverages for culinary purposes. The permit may be 
issued for either of the following: 
a. Restaurants; 
b. Hotels. 
c. Cooking schools. 
A culinary permit may also be issued to a catering service to allow the 
possession of the amount of fortified wine and spirituous liquor stated 
above at the business location of that service and at the cooking site. 
The permit shall also authorize the caterer to transport those alco- 
holic beverages to and from the business location and the cooking site, 
and use them in cooking. 

(12) Mixed Beverages Catering Permit. — A mixed beverages catering 

permit authorizes a hotel or a restaurant that has a mixed beverages 

permit to bring spirituous liquor onto the premises where the hotel or 

restaurant is catering food for an event and to serve the liquor to 

guests at the event. 
(13) Guest Room Cabinet Permit. — A guest room cabinet permit autho- 

rizes a hotel having a mixed beverages permit or a private club having 

a mixed beverages permit and management contracts for the rental of 

living units to sell to its room guests, from securely locked cabinets, 

malt beverages, unfortified wine, fortified wine, and spirituous liquor. 

A permittee shall designate and maintain at least ten percent (10%) of 

the permittee’s guest rooms as rooms that do not have a guest room 

cabinet. A permittee may dispense alcoholic beverages from a guest 

room cabinet only in accordance with written policies and procedures 

filed with and approved by the Commission. A permittee shall provide 

a reasonable number of vending machines, coolers, or similar ma- 

chines on premises for the sale of soft drinks to hotel guests. 

A guest room cabinet permit may be issued for any of the following: 

a. A hotel located in a county subject to G.S. 18B-600(f). 

b. A hotel located in a county that has a population in excess of 

150,000 by the last federal census. 
c. A qualifying private club located in a county defined in GS. 

18B-101(13a)b.2. 
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(14) Brew on Premises Permit. — A permit may be issued to a business, 
located in a jurisdiction where the sale of malt beverages is allowed, 
where individual customers who are 21 years old or older may 
purchase ingredients and rent the equipment, time, and space to brew 
malt beverages for personal use in amounts set forth in 27 C.F-R. 
§ 25.205. The customer must do all of the following: 
a. Select a recipe and kettle. 
b. Weigh out the proper ingredients and add them to the kettle. 
c. Transfer the wort to the fermenter. 
d. Add the yeast. 
e. Place the ingredients in a fermentation room. 
f. Filter, carbonate, and bottle the malt beverage. 
A permittee may transfer the ingredients from the fermentation room 
to the cold room and may assist the customer in all the steps involved 
in brewing a malt beverage except adding the yeast. A malt beverage 
produced under this subdivision may not contain more than six 
percent (6%) alcohol by volume. 

(15) Wine-Tasting Permit. — A wine-tasting permit authorizes wine 
tastings on the premises conducted and supervised by the permittee. 
A wine tasting consists of the offering of a sample of one or more 
unfortified wine products, in amounts of no more than one ounce for 
each sample, without charge, to customers of the business. Represen- 
tatives of the winery, which produced the wine, or the wine producer 
may assist with the tastings in a manner consistent with existing law. 
The Commission shall adopt rules to assure that the tastings are 
limited to samplings and not a subterfuge for the unlawful sale or 
distribution of wine, and that the tastings are not used by industry 
members for unlawful inducements to retail permit holders, and do 
not violate existing rules. Except for purposes of this subsection, the 
holder of a wine-tasting permit shall not be construed to hold a permit 
for the on-premises sale or consumption of alcoholic beverages. Any 
food business is eligible for a wine-tasting permit. (1945, c. 903, s. 1; 
1947, c. 1098, ss. 2, 3; 1949, c. 974, s. 1; 1957, cc. 1048, 1448; 1963, c. 
426, ss. 10, 12; c. 460, s. 1; 1971, c. 872, s. 1; 1973, c. 476, s. 128; 1975, 
c, 086, s. 1; c: 654, ss. 1, 2; ¢:,722,-s: 1; 1977;-c:-70, 8:19; 182, s. 1; ¢. 
669, ss. 1, 2; c. 676, ss. 1, 2; c. 911; 1979, c. 348, ss. 2, 3; c.:683, ss. 5, 

» 6, 11,12; 1981, c. 412, s. 2; 1981 (Reg. Sess., 1982), c. 1262, ss. 16, 17, 
22; 1983, c. 457, s. 3; c. 583, ss. 2-5; 1985, c. 89, ss. 1-3; c. 596, s. 1; 
1987, c. 391, s. 2; c. 434, s. 1; 1989, c. 800, ss. 11, 12; 1991, c. 459, ss. 
D, 6; c. 565, ss. 1, 7; c. 669, s. 1; 1991 (Reg. Sess., 1992), c. 920, s. 7; 
1993, c. 508, s. 5; 1995, c. 466, s. 10; c. 509, ss. 16-18; 1997-443, s. 
16.28; 1997-467, s. 3; 2001-262, s. 1; 2001-487, s. 49(a).) 

Effect of Amendments. — Session Laws 
2001-262, s. 1, effective July 4, 2001, substi- 
tuted “are located” for “is located” in the intro- 
ductory paragraph; and added subdivision (15). 

Session Laws 2001-487, s. 49(a), effective 
December 16, 2001, in subdivision (15) of this 
section, as enacted by Session Laws 2001-262, 

s. 1, substituted “wine producer” for “grape 
grower” in the third sentence. 

Legal Periodicals. — For comment, “Liabil- 
ity of Commercial Vendors, Employers, and 
Social Hosts for Torts of the Intoxicated,” see 19 

Wake Forest L. Rev. 1013 (1983). 

CASE NOTES 

Legislative Classification of Establish- 
ments Entitled to “Brown-Bagging” Per- 
mits Not Unconstitutional. — See Hursey v. 

Town of Gibsonville, 284 N.C. 522, 202 S.E.2d 
161 (1974) (decided under similar provisions of 
former Chapter 18A). 
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§ 18B-1002. Special one-time permits. 

(a) Kinds of Permits. — In addition to the other permits authorized by this 

Chapter, the Commission may issue permits for the following activities: 

(1) A permit may be issued to a person who acquires ownership or 

possession of alcoholic beverages through bankruptcy, inheritance, 

foreclosure, judicial sale, or other special occurrence, and who does 

not already have a permit authorizing the sale of that kind of alcoholic 

beverage. The permit may authorize the sale or other disposition of 

the alcoholic beverages in a manner prescribed by the Commission. 

(2) A permit may be issued to a nonprofit organization to allow the retail 

sale of malt beverages, unfortified wine, or fortified wine, or to allow 

brown-bagging, at a single fund-raising event of that organization. A 

permit for this purpose shall not be issued for the sale of any kind of 

alcoholic beverage in a jurisdiction where the sale of that alcoholic 

beverage is not lawful. 
(3) A permit may be issued to a permittee who is going out of business to 

authorize the sale or other disposition of his alcoholic beverages stock 

in a manner that would not otherwise be authorized under his permit. 

(4) A permit may be issued to a collector of wine or decorative decanters 

of spirituous liquor authorizing that person to bring into the State, 

transport, or possess as a collector, a greater amount of those alcoholic 

beverages than is otherwise authorized by this Chapter, or to sell 

those alcoholic beverages in a manner prescribed by the Commission. 

(5) A permit may be issued to a unit of local government, or to a nonprofit 

organization or a political organization to serve wine, malt beverages, 

and spirituous liquor at a ticketed event held to allow the unit of local 

government or organization to raise funds. For purposes of this 

subdivision “nonprofit organization” means an organization that is 

exempt from taxation under Section 501(c)(3), 501(c)(4), 501(c)(6), 

501(e)(8), 501(c)(10), 501(c)(19), or 501(d) of the Internal Revenue 

Code or is exempt under similar provisions of the General Statutes as 

a bona fide nonprofit charitable, civic, religious, fraternal, patriotic, or 

veterans’ organization or as a nonprofit volunteer fire department, or 

as a nonprofit volunteer rescue squad or a bona fide homeowners’ or 

property owners’ association. For purposes of this subdivision “polit- 

ical organization” means an organization covered by the provisions of 

G.S. 163-96(a)(1) or (2) or a campaign organization established by or 

for a person who is a candidate who has filed a notice of candidacy, 

paid the filing fees or filed the required petition, and been certified as 

a candidate. The issuance of this permit will also allow the issuance of 

a purchase-transportation permit under G.S. 18B-403 and 18B-404 

and the use for culinary purposes of spirituous liquor lawfully 

purchased for use in mixed beverages. 
(b) Intent. — Permits under this section are to be issued only for the limited 

circumstances listed in subsection (a) of this section and not as substitutes for 

other permits required by this Chapter. 
(c) Conditions of Permit. — A permit issued under this section shall be valid 

only for the single transaction or the kind of activity specified in the permit and 

shall be subject to any conditions the Commission may impose as to the time, 

place and manner of the authorized activity. 
(d) Administrative Procedure. — Denial or revocation of a permit under this 

section shall not entitle the applicant or permittee to a hearing under Chapter 

150B. (1977, c. 854, s. 1; 1981, c. 412, s. 2; 1987, c. 434, s. 2; ¢. SOT Sere rog, 

c. 130; c. 800, ss. 18, 14; 2001-262, s. 9.) 
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Effect of Amendments. — Session Laws 
2001-262, s. 9, effective July 4, 2001, in the first 
sentence of subdivision (a)(5), inserted “unit of 
local government, or to a” preceding “nonprofit 
organization” in the first sentence, and inserted 
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nization to raise funds.” 

Legal Periodicals. — For comment, “Liabil- 
ity of Commercial Vendors, Employers, and 
Social Hosts for Torts of the Intoxicated,” see 19 
Wake Forest L. Rev. 1013 (1983). 

“unit of local government or” preceding “orga- 

§ 18B-1003. Responsibilities of permittee. 

(a) Premises. — For purposes of this Chapter, a permittee shall be respon- 
sible for the entire premises for which the permit is issued. The permittee shall 
keep the premises clean, well-lighted and orderly. 

(b) Employees. — For purposes of this Chapter, a permittee shall be 
responsible for the actions of all employees of the business for which the permit 
is issued. Fach holder of a salesman’s permit shall be responsible for all sales 
and deliveries made by his helpers. 

(c) Certain Employees Prohibited. — A permittee shall not knowingly 
employ in the sale or distribution of alcoholic beverages any person who has 
been: 

(1) Convicted of a felony within three years; 
(2) Convicted of a felony more than three years previously and has not 

had his citizenship restored; 
(3) Convicted of an alcoholic beverage offense within two years; or 
(4) Convicted of a misdemeanor controlled substances offense within two 

years. 
For purposes of this subsection, “conviction” has the same meaning asin G.S. 

18B-900(b). To avoid undue hardship, the Commission may, in its discretion, 
exempt persons on a case-by-case basis from this subsection. 

(d) Financial Responsibility. — A permittee shall pay all judgments ren- 
dered against him under the provisions of Article 1A of this Chapter. When the 
Commission is informed, under the provisions of G.S. 18B-127 that there is an 
outstanding unsatisfied judgment against a permittee, the Commission shall 
suspend all of the permittee’s permits. Notice and hearing are not required for 
a suspension under this subsection, and the suspension shall become effective 
immediately upon the Commission’s receipt of the report. The suspension shall 
remain in effect until the permittee demonstrates that he has satisfied the 
judgment by payment in full. Nothing in this section relieves the permittee of 
the obligation to pay any applicable fees as a precondition of the reinstatement 
of his permit. (1981, c. 412, s. 2; 1983, c. 435, s. 40.) 

§ 18B-1004. Hours for sale and consumption. 

(a) Hours. — Except as otherwise provided in this section, it shall be 
unlawful to sell malt beverages, unfortified wine, fortified wine, or mixed 
beverages between the hours of 2:00 A.M. and 7:00 A.M., or to consume any of 
those alcoholic beverages between the hours of 2:30 A.M. and 7:00 A.M., in any 
place that has been issued a permit under G.S. 18B-1001. 

(b) Repealed by Session Laws 1991, c. 689, s. 310, effective August 1, 1991. 
(c) Sunday Hours. — It shall be unlawful to sell or consume alcoholic 

beverages on any licensed premises from the time at which sale or consump- 
tion must cease on Sunday morning until 12:00 Noon on that day. 

(d) Local Option. — A city may adopt an ordinance prohibiting in the city the 
retail sale of malt beverages, unfortified wine, and fortified wine during any or 
all of the hours from 12:00 Noon on Sunday until 7:00 A.M. on the following 
Monday. A county may adopt an ordinance prohibiting, in the parts of the 
county outside any city, the retail sale of malt beverages, unfortified wine, and 
fortified wine during any or all of the hours from 12:00 Noon on Sunday until 
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7:00 A.M. on the following Monday. Neither a city nor a county, however, may 

prohibit those sales in establishments having brown-bagging or mixed bever- 

ages permits. 
(e) This section does not prohibit at any time the wholesale delivery and sale 

of unfortified wine, fortified wine, and malt beverages to retailers issued 

permits pursuant to G.S. 18B-1001 or G.S. 18B-1002(a)(2) or (5). (1948, c. O09, 

ss. 1-3; 1949, c. 974, s. 12; 1951, c. 997, s. 1; 1953, c. 675, s. 4; 1963, c. 426, ss. 

7-9, 12; 1969, c. 1131; 1971, c. 872, s. 1; 1973, cc. 56, 153; 1979, c. 286, s. 3; 1981, 

Ci fag s. 2; 1987, c. 35; c. 308; 1991, c. 689, s. 310; 1993, c. 243, ss. 1, 2; c. Als) 

s. 16. 

CASE NOTES 

Editor’s Note. — The cases below include 
cases decided under similar provisions of 
former Chapter 18A. 

The right to sell has its foundation in the 
permit and does not exist as a constitutional or 
property right. Hursey v. Town of Gibsonville, 
284 N.C. 522, 202 S.E.2d 161 (1974). 

Operators of establishments without a 

“brown-bagging” permit who were prohibited 
by ordinance from selling wine and beer on 
Sunday were not deprived of a constitutional or 
property right. Hursey v. Town of Gibsonville, 
284 N.C. 522, 202 S.E.2d 161 (1974). 

Applied in Hill v. State Bd. of Alcoholic 
Control, 17 N.C. App. 592, 195 S.E.2d 94 (1973). 

OPINIONS OF ATTORNEY GENERAL 

Authority of Counties and Municipali- 
ties to Regulate Sale of Beer and Wine on 
Sundays. — See opinion of Attorney General 

to Mr. H.L. Riddle, Jr., 41 N.C.A.G. 484 (1971) 
(decided under similar provisions of former 
Chapters 18 and 18A). 

§ 18B-1005. Conduct on licensed premises. 

(a) Certain Conduct. — It shall be unlawful for a permittee or his agent or 

employee to knowingly allow any of the following kinds of conduct to occur on 

his licensed premises: 
(1) Any violation of this Chapter; 
(2) Any fighting or other disorderly conduct that can be prevented without 

undue danger to the permittee, his employees or patrons; 

(3) Any violation of the controlled substances, gambling, or prostitution 

statutes, or any other unlawful acts; | 

(4) Any conduct or entertainment by any person whose private parts are 

exposed or who is wearing transparent clothing that reveals the 

private parts; 
(5) Any entertainment that includes or simulates sexual intercourse or 

any other sexual act; or 
(6) Any other lewd or obscene entertainment or conduct, as defined by the 

rules of the Commission. 
(b) Supervision. — It shall be unlawful for a permittee to fail to superintend 

in person or through a manager the business for which a permit is issued. 

(1943, c. 400, s. 6; 1945, c. 708, s. 6; c. 903, s. 1; 1947, c. 1098, ss. 2, 3; 1949, c. 

974, ss. 18, 15; c. 1251, s. 3; 1957, c. 1048; 1959, c. 745, s. 2; 1963, c. 426, ss. 6, 

10, 12; c. 460, s. 1; 1971, c. 872, s. 1; 1973, c. 30; c. 1295; c. 1452, s. 4; 1977, c. 

176, ss. 1-3; 1981, c. 412, s. 2; 1981 (Reg. Sess., 1982), c. 1262, ss. ifr Bid Ws) 

CASE NOTES 

Editor’s Note. — Many of the cases below 
were decided under similar provisions of former 
Chapters 18 and 18A. 

The grantee of a privilege license need 

not surrender his constitutional protec- 

tions in order to get the state-controlled li- 
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cense. C’est Bon, Inc. v. North Carolina State 
Bd. of Alcoholic Control, 325 F. Supp. 404 

(W.D.N.C. 1971). 
The words “permit” and “allow” are syn- 

onymous. Underwood v. State Bd. of Alcoholic 
Control, 278 N.C. 623, 181 S.E.2d 1 (1971). 

“Permit”. — To permit as used in former 
§ 18A-34(a)(4) means to acquiesce with knowl- 
edge, to knowingly consent. Underwood v. State 
Bd. of Alcoholic Control, 278 N.C. 623, 181 
bleed win LOW Lb): 

“Permit” has been construed to mean in effect 
“knowingly permit.” To permit sale of alcoholic 
beverages to a minor connotes some opportu- 

nity for knowledge and prevention of the sale. 
Underwood v. State Bd. of Alcoholic Control, 
278, N-C. 628. 10d 540.20) 
Knowledge Required. — To permit the 

unlawful sale of liquor in his building, an owner 
must have knowledge of the violation and con- 
sent to it. Underwood v. State Bd. of Alcoholic 
Control, 278 N.C. 623, 181 S.E.2d 1 (1971). 
A finding that a licensee’s employee sold wine 

to an intoxicated person, without a finding that 
the employee “knowingly” made the sale to an 
intoxicated person, is insufficient to sustain an 
order suspending retail beer and wine license. 
Watkins v. State Bd. of Alcoholic Control, 14 
N.C. App. 19, 187 S.E.2d 500 (1972). 
“Knowledge”. — “Knowledge” means an im- 

pression of the mind, the state of being aware; 
and this may be acquired in numerous ways 
and from many sources. It is usually obtained 
from a variety of facts and circumstances. 
Underwood v. State Bd. of Alcoholic Control, 
278 N.C, 623, 181 S.E.2d 1 (1971). 

Generally speaking, when it is said that a 
person has knowledge of a given condition, it is 
meant that his relation to it, his association 
with it, his control over it, and his direction of it 
are such as give him actual information con- 
cerning it. Underwood v. State Bd. of Alcoholic 
Control, 278 N.C. 623, 181 S.E.2d 1 (1971). 

The mere fact that two boys violated the law 
on petitioner’s premises on a single night 
within a period of 35 minutes does not consti- 
tute substantial evidence that petitioner know- 
ingly permitted the consumption of alcoholic 
liquors on his premises. Underwood v. State Bd. 
of Alcoholic Control, 278 N.C. 623, 181 S.E.2d 1 
(1971). 
Knowledge may be implied from the cir- 

cumstances. Underwood v. State Bd. of Alco- 
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holic Control, 278 N.C. 623, 181 S.E.2d 1 
(1971). 
Proprietor Responsible Even If One Car- 

ries His Own Beverage. — The proprietor is 
responsible if he knowingly permits another to 
drink on his premises, even if he carried his 
own beverage. Campbell v. North Carolina 
State Bd. of Alcoholic Control, 263 N.C. 224, 
139 S.E.2d 197 (1964), overruled on other 
grounds, National Food Stores v. Board of Alco- 
holic Control, 268 N.C. 624, 151 S.E.2d 582 
(1966); D & W, Inc. v. City of Charlotte, 268 
N.C. 577, 151 S.E.2d 241 (1966). 
Reasonable Effort at Enforcement. — All 

the evidence adduced at the hearing and con- 
sidered by the Commission tended to show that 
the licensee had been making a reasonable 
effort in good faith to enforce the provisions of 
this section where licensee’s employees were 
ejecting troublemakers from his premises, thus 
indicating petitioner’s disapproval of the disor- 
derly conduct in which the participants were 
engaged. Underwood v. State Bd. of Alcoholic 
Control, 278 N.C. 623, 181 S.E.2d 1 (1971). 
The failure to observe all activities on a 

busy parking lot for a period of 35 minutes is 
not a failure, within the meaning of the law, to 
give the licensed premises proper supervision. 
Underwood v. State Bd. of Alcoholic Control, 
278 N.C. 623, 181 S.E.2d 1 (1971). 
Arranging Not to See Violations. — The 

holder of a license for the sale of wine and beer 
who is aware of violations on his premises but 
who arranges never to see them cannot be said 
to be ignorant of their existence. He must take 
steps to avoid violations or suffer the penalties 
prescribed. Underwood v. State Bd. of Alcoholic 
Control, 278 N.C. 623, 181 S.E.2d 1 (1971). 
Evidence Sufficient to Find Improper 

Entertainment. — There was ample, compe- 
tent, material and substantial evidence to sup- 
port the factual finding that petitioner did 
permit improper entertainment, conduct and 
practices upon the licensed premises by allow- 
ing dancing where the dancing girl exposed her 
pubic area to customers. Fay v. State Bd. of 
Alcoholic Control, 30 N.C. App. 492, 227 S.E.2d 
298, cert. denied, 291 N.C. 175, 229 S.E.2d 689 
(1976). 
Quoted in Hart v. Ivey, 102 N.C. App. 583, 

403 $.E.2d 914 (1991). 
Cited in State v. Campbell, 79 N.C. App. 468, 

339 S.E.2d 674 (1986). 

§ 18B-1006. Miscellaneous provisions on permits. 
(a) School and College Campuses. — No permit for the sale of malt 

beverages, unfortified wine, or fortified wine shall be issued to a business on 
the campus or property of a public school or college, other than at a regional 
facility as defined by G.S. 160A-480.2 operated by a facility authority under 
Part 4 of Article 20 of Chapter 160A of the General Statutes except for a public 
school or college function, unless that business is a hotel or a nonprofit alumni 
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organization with a mixed beverages permit or a special occasion permit. 
Provided, however, this subsection shall not apply on property owned by a local 
board of education which was leased for 99 years or more to a nonprofit 
auditorium authority created prior to 1991 whose governing board is appointed 
ee a se board of aldermen, a county board of commissioners, or a local school 
oard. 
(b) Lockers at Clubs. — A private club or congressionally-chartered veter- 

ans organization which has been issued a brown-bagging permit may, but is 
not required to, provide lockers for its members to store their alcoholic 
beverages. If lockers are provided, however, they shall not be shared but shall 
be for individual members. Each locker and each bottle of alcoholic beverages 
on the premises shall be labelled with the name of the member to whom it 
belongs. No more than eight liters each of malt beverages or unfortified wine 
may be stored by a member at one time. No more than eight liters of either 
fortified wine or spirituous liquor, or eight liters of the two combined, may be 
stored by a member at one time. 

(c) Wine Sales. — Holders of retail or wholesale permits for the sale of 
unfortified or fortified wine may buy and sell only wines on the Commission’s 
approved list. The Commission may authorize the importation and purchase of 
wines not on the approved list by permittees and others. An authorization shall 
state the kind and amount of wine that may be imported and purchased and 
the time within which the transaction shall be completed. 

(d) Unlawful Possession or Consumption. — It shall be unlawful for a 
permittee to possess or consume, or allow any other person to possess or 
consume, on the licensed premises, any fortified wine or spirituous liquor, the 
possession or consumption of which is not authorized either by the permits 
issued to him for the premises or by any other provision of the ABC law. 

(e) Facsimile Permit. — It shall be unlawful for any person to produce or 
possess any false or facsimile permit, or for a permittee to display any false or 
facsimile permit on his licensed premises. 

(f) Failure to Surrender Permit. — It shall be unlawful for any person to 
refuse to surrender any permit to the Commission upon lawful demand of the 
Commission or its agents. 

(g) Restrictions on Sales at Cooking Schools. — Retail sales of food or 
alcoholic beverages to be consumed on the premises of a cooking school are 
restricted to bona fide enrolled students of that school. Violation of this 
subsection is a ground for administrative action under G.S. 18B-104. 

(h) Purchase Restrictions. — A retail permittee may purchase malt bever- 
ages, unfortified wine, or fortified wine only from a wholesaler who maintains 
a place of business in this State and has the proper permit. 

(i) Tour Boats. — The Commission may issue permits to boats that conduct 
regularly scheduled tours upon the rivers or waterways of this State under the 
following conditions: 

(1) Aboat shall serve meals on each tour and shall have a dining area with 
seating for at least 36 people; 

(2) A boat’s gross receipts from food and non-alcoholic beverages shall be 
greater than its gross receipts from alcoholic beverages; 

(3) Aboat may hold the permits listed in G.S. 18B-1001(1), (3), (5), (7), and 
(10), but no off-premises sales may be made pursuant to those 
permits; 

(4) A boat shall have a home port in an area where issuance of any of the 
permits listed in subdivision (3) is legal, and all passengers shall enter 
the boat at the home port or at other ports listed on a preannounced 
itinerary. The boat’s permits are valid during tours that leave and 
return to the boat’s home port, and apply regardless of whether the 
boat crosses into an area where sales are not legal, if the boat docks 
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only at a port listed on the preannounced itinerary, except in an 
emergency; and 

(5) A boat conducting tours along the intracoastal waterway and naviga- 
ble waterways that enters into the intracoastal waterway, pursuant to 
a preannounced itinerary that includes visits to two or more cities, 
may serve alcoholic beverages pursuant to ABC permits issued 
according to the jurisdiction of its home port in the following manner: 
a. While on tour, alcoholic beverages may be served to passengers; 
b. While docked in any other port alcoholic beverages may be served 

only to tour passengers; 
c. During special city-sponsored events and festivals, in which case 

the boat may open its galley and bars at dockside to the general 
public and sell those alcoholic beverages that are lawful in the 
jurisdiction in which it is docked. Any sales in this manner shall 
be in accordance with the requirements of any ordinances of the 
jurisdiction in which the boat is docked. 

(6) Liquor purchased for resale in mixed beverages may be purchased 
only from the local board for the jurisdiction of the boat’s home port. 

(j) Recreation Districts. — Notwithstanding the provisions of Article 6 of 
this Chapter, the Commission may issue permits for the sale of malt beverages, 
unfortified wine, fortified wine, and mixed beverages to qualified businesses in 
a recreation district. 
A “recreation district” is an area that meets any of the following require- 

ments: 
(1) An area that is located in a county that has not approved the issuance 

of permits, has at least two cities that have approved the sale of malt 
beverages, wine, and the operation of an ABC store, and contains a 
facility of at least 450 acres where five or more public auto racing 
events are held each year. 

(2) An area that is located in a county that borders a county which has 
held elections pursuant to G.S. 18B-600(f) and borders on another 
state and which (i) contains a facility of at least 225 acres where four 
or more public auto racing events are held each year or (ii) contains a 
facility of at least 140 acres where 80 or more motor sports events are 
held each year. 

(3) A recreation district includes the area within a half-mile radius of a 
racing facility that meets the requirements of subdivision (1) or (2) of 
this subsection. 

(4) An area of at least 150 acres that offers any of the following facilities 
or services: Lodging, retail outlets, meeting facilities, restaurants, a 
white water rafting training facility, or other outdoor recreation 
activities and is located in a county that meets all of the following 
requirements: 
a. Borders another state. 
b. Contains part of the only National Park located in North Carolina. 
c. Has only one city that has a local ABC system and has authorized 

the off-premises sale of malt beverages and the on-premises sale 
_. of unfortified wine, fortified wine, and mixed alcoholic beverages. 

(k) Residential Private Club and Sports Club Permits. — The Commission 
may issue the permits listed in G.S. 18B-1001, without approval at an election, 
to a residential private club or a sports club, except if the sale of mixed 
beverages is not lawful within a jurisdiction and that locality has voted against 
the sale of mixed beverages in a referendum conducted on or after September 
1, 2001. If the issuance of permits is prohibited by the exception in the previous 
sentence, the Commission may renew existing permits and may continue to 
issue permits for a business location that had previously held permits under 
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this subsection. No permit may be issued to any residential private club or 
sports club that practices discrimination on the basis of race, gender or 
ethnicity. 

The mixed beverages purchase-transportation permit authorized by G.S. 
Se care shall be issued by a local board operating a store located in the 
county. 

(l) Economic Development and Tourist District. — Notwithstanding the 
provisions of Article 6 of this Chapter, the Commission may issue permits for 
the sale of mixed beverages to qualified businesses in an economic develop- 
ment and tourist district. An “economic development and tourist district” is a 
district that is a political subdivision of the State, is within the corporate limits 
of a city, was established by an act of the General Assembly enacted before July 
1, 1997 which specifically designates it in the act as an “economic development 
and tourist district”, and was established for the purpose of promoting 
economic development and tourism in the district. The mixed beverages 
purchase-transportation permit authorized by G.S. 18B-404(b) shall be issued 
by a local board operating a store located in the city in which the district is 
located. The governing body of a district that is eligible for mixed beverages 
permits under this subsection must file with the Commission a certified copy 
of a map setting out the boundaries of the district. 

(m) Interstate Interchange Economic Development Zones. — 
(1) The Commission may issue permits listed in G.S. 18B-1001(10), 

without approval at an election, to qualified establishments defined in 
G.S. 18B-1000(4), (6), and (8) located within one mile of an interstate 
highway interchange located in a county that: 
a. Has approved the sale of malt beverages, unfortified wine, and 

fortified wine, but not mixed beverages; 
b. Operates ABC stores; 
c. Borders on another state; and 
d. Lies north and east of the Roanoke River. 

(2) The Commission may issue permits listed in G.S. 18B-1001(1), (3), (5), 
and (10) to qualified establishments defined in G.S. 18B-1000(4), (6), 
and (8) and may issue permits listed in G.S. 18B-1001(2) and (4) to 
qualified establishments defined in G.S. 18B-1000(3) in any county 
that qualifies for issuance of permits pursuant to G.S. 18B-1006(k)(5). 
These permits may be issued without approval at an election and 
shall be issued only to qualified establishments that meet any of the 
following requirements: 
a. Located within one mile of any interstate highway interchange in 

that county. 
b. Located within one mile of an establishment issued a permit under 

G.S. 18B-1006(k)(5). 
(3) The Commission may issue permits listed in G.S. 18B-1001(10), 

without approval at an election, to qualified establishments defined in 
G.S. 18B-1000(4), (6), and (8) located within one mile of an interstate 
highway interchange located in a county that meets all of the 
following requirements: 
a. Has approved the sale of malt beverages, unfortified wine, fortified 

wine, but not mixed beverages. 
b. Contains one city that has approved the sale of malt beverages, 

unfortified wine, fortified wine, and mixed beverages. 
c. Operates ABC stores. 
d. Lies south and west of the Roanoke River and shares a common 

border with a county qualifying in subdivision (1) of this subsec- 
tion. 

This subsection shall also apply to an establishment in a county included in 
subdivision (3) of this subsection if the establishment is located within two 
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miles of an interstate highway interchange that is within three miles of the 
common border described in sub-subdivision (3)d. of this subsection. 

(n) National Historic Landmark District. — The Commission may issue 
permits listed in G.S. 18B-1001(10), without approval at an election, to 
qualified establishments defined in G.S. 18B-1000(4) and (6) located within a 
National Historical Landmark as defined in 16 U.S.C. § 470a(a)(1)(B) located 
in a county that meets all of the following requirements: 

(1) Has approved the sale of malt beverages and unfortified wine but not 
mixed beverages. 

(2) Has at least one city that has approved the operation of an ABC store 
and the sale of mixed beverages. 

(3) Has at least 150,000 population based on the last federal census. 
(1981, c. 412, s. 2; 1981 (Reg. Sess., 1982), c. 1262, s. 23; 1985, c. 114, 
sg, .23¢7301711987,.¢. 5lorcs 160; 19895 ¢360" cal iO sr4b ver G00 mse, 
1991, c. 340, s. 1; c. 459, s. 7; 1991 (Reg. Sess., 1992), c. 920, s. 12; 
1993, c. 415, ss. 17-19; c. 508, s. 6; 1995, c. 224, s. 1; c. 372, s. 2; c. 458, 
s. 8; c. 466, ss. 11-12; 1997-182, s. 3; 1997-395, s. 1; 1997-443, s. 
16.27(a); 1999-462, ss. 2, 10, 12, 14; 2001-130, ss. 1, 1.4.) 

Local Modification. — Davie: 2001-130, ss. 
Liistosl 33 Graham? 2001-130Ass7 ol tosis 
Harnett: 2001-130, ss. 1.1 to 1.3; Lincoln: 2001- 

130, ss. 1.1 to 1.3; McDowell: 2001-1380, ss. 1.1 

to 1.3; Swain: 2001-130, ss. 1.1 to 1.3; Yancey: 
2001-1380, ss. 1.1 to 1.3. 

Editor’s Note. — Session Laws 1995, c. 496, 
s. 13.1(a), effective July 27, 1995, repealed 
Session Laws 1995, c. 466, s. 12.1, which would 
have added, effective October 1, 1995, subsec- 

tion (J), regarding the issuance of permits to 
restaurants operated as a part of a deep salt- 
water marina. 

Subsection (k) of this section was amended by 
Session Laws 2001-130, ss. 1 and 1.4, in the 

coded bill drafting format provided by § 120- 
20.1. The amendment by 2001-130, s. 1.4, failed 
to incorporate changes made by Session Laws 
2001-130, s. 1. This section is set out in the 
form above at the direction of the Revisor of 
Statutes. 

Effect of Amendments. — Session Laws 
2001-130, s. 1, effective May 25, 2001, rewrote 
subsection (k). 

Session Laws 2001-130, s. 1.4, effective May 

25, 2001, in subsection (k) as amended by s. 1 of 
the act, inserted the language beginning “ex- 
cept if the sale of mixed beverages is not lawful” 
at the end of the first sentence and added the 
second sentence. 

§ 185-1007. Additional requirements for mixed beverages 
permittees. 

(a) Purchases. — A mixed beverages permittee may purchase spirituous 
liquor for resale as mixed beverages and a guest room cabinet permittee may 
purchase spirituous liquor for resale from a guest room cabinet only at an ABC 
store designated by a local board and only with a purchase-transportation 
permit issued by that local board under G.S. 18B-403 and 18B-404. 

(b) Handling Bottles. — It shall be unlawful for a mixed beverages permit- 
tee or the permittee’s agent or employee to do any of the following: 

(1) Store any other spirituous liquor with liquor possessed for resale in 
mixed beverages or from a guest room cabinet. 

(2) Refill any spirituous liquor container having a mixed beverages tax 
stamp with any other alcoholic beverage, or add to the contents of 
such a container any other alcoholic beverage. 

(3) Transfer from one container to another a mixed beverages tax stamp. 
(4) Possess any container of spirituous liquor not bearing a mixed 

beverages tax stamp, except for containers being brought onto the 
premises by the host of a private function under a special occasion 
permit. 

(c) Price List. — Kach mixed beverages permittee shall have available for its 
customers the printed prices of the most common or popular mixed beverages 
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offered for sale by the permittee. Violation of this subsection shall not be a 
criminal offense, but shall be punishable under G.S. 18B-104. 

(d) When a temporary mixed beverages permit has been issued to a new 
permittee for the continuation of a business at the same location, the permittee 
going out of business may sell existing mixed beverages inventory to the new 
permittee, and the Commission may request that the local ABC board restamp 
the inventory with the mixed beverages tax stamp assigned by the local board 
to the new mixed beverages permittee. (1981, c. 412, s. 2; c. 746, s. 2; 1981 (Reg. 
Sess., 1982), c. 1262, s. 20; 1989, c. 800, s. 15; 1991, c. 565, ss. 6, 7; 1991 (Reg. 
Sess., 1992), c. 920, s. 8; 1995, c. 466, s. 13.) 

§ 18B-1008. Rules concerning retail permits. 

The Commission is authorized to use broad discretion in further defining the 
kinds of places eligible for permits under this Article. The rules may state the 
kind and amount of food that shall be sold to qualify in each category, the 
relationship between food sales and other receipts, the size of the establish- 
ment required for each category, the kinds of facilities needed to qualify, the 
kinds of activities at which alcoholic beverages may not be sold, and any other 
matters which are necessary to determine which businesses are bona fide 
establishments of the kinds listed in G.S. 18B-1000. Rules concerning private 
clubs may also include, but need not be limited to, requirements that the club 
have a membership committee to review all applications for membership, that 
the club charge membership dues substantially greater than what would be 
paid by a one-time or casual user, that the club restrict use by nonmembers, 
that the club provide facilities or activities other than those directly related to 
the use of alcoholic beverages, and that the club have a waiting period for 
membership. A waiting period required by the Commission shall not exceed 30 
days. (1981, c. 412, s. 2.) 

§ 18B-1009. In-stand sales. 

Nothing in this Chapter shall be construed to prohibit a retail permittee 
from selling for consumption, malt beverages in the seating areas of stadiums, 
ballparks, and other similar public places with a seating capacity of 60,000 or 
more during professional sporting events, in municipalities with a population 
greater than 450,000, according to the most recent estimate of population 
made by the Office of State Budget and Management, provided that: 

(1) The seating areas are designated as part of the retail permittee’s 
licensed premises; 

(2) The retail permittee has notified the Commission, in writing, of its 
intent to sell malt beverages in the seating areas at sporting events; 

(3) Service of food and nonalcoholic beverages is available in the seating 
areas; 

(4) The retail permittee has certified to the Commission that it has 
trained its employees: 
a. To identify underage persons and intoxicated persons; and 
b. To refuse to sell malt beverages to those persons as required by 

G.S. 18B-305; and 
(5) The employees do not verbally shout or hawk the sale of malt 

beverages. (1997-167, s. 1; 2000-140, s. 93.1(a); 2001-424, s. 12.2(b).) 

Editor’s Note. — Session Laws 2001-424, s. Session Laws 2001-424, s. 365 is a 
1.2, provides: “This act shall be known as the _ severability clause. 
‘Current Operations and Capital Improve- Effect of Amendments. — Session Laws 
ments Appropriations Act of 2001’.” 2000-140, s. 93.1(a), effective July 1, 2000, 
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substituted “Office of State Budget, Planning, July 1, 2001, substituted “Office of State Bud- 

and Management” for “Office of State Budget get and Management” for “Office of State Bud- 

and Management” in the introductory para- get, Planning, and Management” in the intro- 

graph. ductory paragraph. 

Session Laws 2001-424, s. 12.2(b), effective 

§§ 18B-1010 through 18B-1099: Reserved for future codification pur- 

poses. 

ARTICLE 11. 

Commercial Activity. 

§ 18B-1100. Commercial permits. 

The Commission may issue the following commercial permits: 
(1) Unfortified winery 
(2) Fortified winery 
(3) Limited winery 
(4) Brewery 
(5) Distillery 
(6) Fuel alcohol 
(7) Wine importer 
(8) Wine wholesaler 
(9) Malt beverages importer 
(10) Malt beverages wholesaler 
(11) Bottler 
(12) Salesman 
(13) Vendor representative 
(14) Nonresident malt beverage vendor 
(15) Nonresident wine vendor 
(16) Winery special show 
(17) Liquor importer/bottler permit 
(18) Cider and vinegar manufacturer. 
(19) Wine producer permit. (1981, c. 412, s. 2; c. 747, s. 59; 1989, c. 737, s. 

1; 1995, c. 404, s. 3; 1997-134, s. 1; 2001-262, s. 8; 2001-487, s. 49(g).) 

Effect of Amendments. — Session Laws December 16, 2001, substituted “Wine produc- 
2001-262, s. 8, effective July 4, 2001, added_ er” for “Wine grower” subdivision (19) of this 
subdivision (19). section as enacted by Session Laws 2001-262, s. 

Session Laws 2001-487, s. 49(g), effective 8. 

§ 18B-1101. Authorization of unfortified winery permit. 

The holder of an unfortified winery permit may: 
(1) Manufacture unfortified wine; 
(2) Sell, deliver and ship unfortified wine in closed containers to whole- 

salers licensed under this Chapter as authorized by the ABC laws, 
except that wine may be sold to exporters and nonresident wholesal- 
ers only when the purchase is not for resale in this State; 

(2a) Receive, in closed containers, unfortified wine produced outside 
North Carolina under the winery’s label from grapes, berries, or other 
fruits owned by the winery, and sell, deliver, and ship that wine to 
wholesalers, exporters, and nonresident wholesalers in the same 
manner as its wine manufactured in North Carolina. This provision 
may be used only by a winery during its first three years of operation 
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or when there is substantial damage to its grapes, berries, or other 
fruits from catastrophic crop loss. This provision may be used only 
three years out of every 10 years and notice must be given to the 
Commission each time this provision is used; 

(3) Ship its wine in closed containers to individual purchasers inside and 
outside this State; 

(4) Furnish or sell “short-filled” packages, on which State taxes have been 
or will be paid, to its employees for the use of the employees or their 
families and guests in this State; 

(5) Regardless of the results of any local wine election, sell the wine owned 
by the winery at the winery for on- or off-premise consumption upon 
obtaining the appropriate permit under G.S. 18B-1001; 

(6) Sell the wine owned by the winery for on- or off-premise consumption 
at no more than three other locations in the State, upon obtaining the 
appropriate permit under G.S. 18B-1001; and 

(7) Obtain a wine wholesaler permit to sell, deliver, and ship at wholesale 
unfortified wine manufactured at the winery. The authorization of 
this subdivision applies only to a winery that annually sells, to 
persons other than exporters and nonresident wholesalers when the 
purchase is not for resale in this State, no more than 300,000 gallons 
of unfortified wine manufactured by it at the winery. 

A sale under subdivision (4) shall not be considered a retail or wholesale sale 
under the ABC laws. (19738, c. 511, ss. 1, 2; 1975, c. 411, s. 6; 1979, c. 224; 1981, 
Om ta s.e2.c. 747.8; 60:71985)'c789)) 8s. 4751989. 800, s.:252001-262, s., 2; 
2001-487, s. 49(b).) 

Effect of Amendments. — Session Laws 

2001-262, s. 2, effective July 4, 2001, added 
December 16, 2001, in subdivision (2a) of this 
section, as enacted by Session Laws 2001-262, 

subdivision (2a); in subdivision (5), inserted  s. 2, 
“wine owned by the winery at the winery”; and 
added subdivisions (6) and (7). 

Session Laws 2001-487, s. 49(b), effective 

substituted “grapes, berries, or other 
fruits” for “grapes” in the first and second 
sentences, and deleted “grape” preceding “crop 
loss” in the second sentence. 

§ 18B-1102. Authorization of fortified winery permit. 

The holder of a fortified winery permit may: 
(1) Manufacture, purchase, import and transport brandy and other ingre- 

dients and equipment used in the manufacture of fortified wine; 
(2) Sell, deliver and ship fortified wine in closed containers to wholesalers 

licensed under this Chapter as authorized by the ABC laws, except 
that wine may be sold to exporters and nonresident wholesalers only 
when the purchase is not for resale in this State; 

(3) Ship its wine in closed containers to individual purchasers inside and 
outside this State; 

(4) Furnish or sell “short-filled” packages, on which State taxes have been 
or will be paid, to its employees for the use of the employees or their 
families and guests in this State; 

(5) Regardless of the results of any local wine election, sell the winery’s 
wine for on- or off-premise consumption upon obtaining the appropri- 
ate permit under G.S. 18B-1001. 

A sale under subdivision (4) shall not be considered a retail or wholesale sale 
under the ABC laws. (1945, c. 903, s. 1; 1947, c. 1098, ss. 2, 3; 1949, c. 974, s. 
din 7. coml048,1443°1963,c:- 426 Nssel 0-120; 460, 's))1521971, cv 872,)s. I; 
Ley oc eA Gusto ALOT bee Alls se 62 586, aHivice654..6s. 12: ¢ia/22;_s. 1; 
LOCO. Selo scmlLocte Gleenolle ss,.Abe2" CrOb0 es bi ic. 6 Gir8s. 1, 2°"c. 
91151979, c; 224: c: 348, ss. 2; 3; c. 683; ss. 5, 6;.11, 12; 1981, c. 412, s. 2; c. 747, 
660: 19851 C789%s55b71989),c2800; 's7.3)) 
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§ 18B-1103. Authorization of limited winery permit. 

(a) Special Qualifications. — Any winery which holds an unfortified winery 
permit and which produces its wine principally from honey, grapes or other 
fruit or grain grown in this State may obtain a limited winery permit. 

(b) Authorized Acts. — The holder of a limited winery permit may give 
visitors free tasting samples of the wine. The Commission may issue rules 
regulating these tastings. (1981, c. 412, s. 2; c. 747, s. 61.) 

§ 18B-1104. Authorization of brewery permit. 

The holder of a brewery permit may: 
(1) Manufacture malt beverages; 
(2) Purchase malt, hops and other ingredients used in the manufacture of 

malt beverages; 
(3) Sell, deliver and ship malt beverages in closed containers to wholesal- 

ers licensed under this Chapter as authorized by the ABC laws, except 
that malt beverages may be sold to exporters and nonresident 
wholesalers only when the purchase is not for resale in this State; 

(4) Receive malt beverages manufactured by the permittee in some other 
state for transshipment to dealers in other states; 

(5) Furnish or sell marketable malt beverage products, or packages which 
do not conform to the manufacturer’s marketing standards, if State 
taxes have been or will be paid, to its employees for the use of the 
employees or their families and guests in this State; 

(6) Give its products to its employees and guests for consumption on its 
premises; 

(7) In areas where the sale is legal, sell the brewery’s malt beverages at 
the brewery upon receiving a permit under G.S. 18B-1001(1). The 
brewery also may obtain a malt beverage wholesaler permit to sell, 
deliver, and ship at wholesale only malt beverages manufactured by 
the brewery. The authorization of this subdivision applies to a 
brewery that sells, to consumers at the brewery, to wholesalers, to 
retailers, and to exporters, fewer than 310,000 gallons of malt 
beverages produced by it per year. 

A sale or gift under subdivision (5) or (6) shall not be considered a retail or 
wholesale sale under the ABC laws. (1945, c. 903, s. 1; 1947, c. 1098, ss. 2, 3; 
1949, c. 974, s. 1; 1957, cc. 1048, 1448; 1963, c. 426, ss. 10, 12; c. 460, s. 1; 1971, 
CMB T2Z9 Sm 1s 1973) C4762 sol 28; 19755 'c. 586) 1s) ten G54) Sey I? ee 22 ee: 
197. 10)s.. 19; ch182)s. 13sec) 669)'ss.1 p2%er 676% ssi. 12sec! 9111979, caS48, 
ss. 2, 3; c. 683, ss. 5, 6, 11, 12; 1981, c. 412, s. 2; 1985, c. 596, s. 2; 1989, c. 800, 
s. 4; 1991 (Reg. Sess., 1992), c. 920, s. 9; 1993, c. 415, s. 20.) 

§ 18B-1105. Authorization of distillery permit. 

(a) Authorized Acts. — The holder of a distillery permit may: 
(1) Manufacture, purchase, import, possess and transport ingredients and 

equipment used in the distillation of spirituous liquor; 
(2) Sell, deliver and ship spirituous liquor in closed containers at whole- 

sale to exporters and local boards within the State, and, subject to the 
laws of other jurisdictions, at wholesale or retail to private or public 
agencies or establishments of other states or nations; 

(3) Transport into or out of the distillery the maximum amount of liquor 
allowed under federal law, if the transportation is related to the 
distilling process. 

(b) Distilleries for Fuel Alcohol. — Any person in possession of a Federal 
Operating Permit pursuant to Title 27 Code of Federal Regulations, Part 
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201.64 through 201.65 or Part 201.131 through 201.138 shall obtain a fuel 

alcohol permit before manufacturing any alcohol. The permit shall entitle the 

permittee to perform only those acts allowed by the Federal Operating Permit, 

and all conditions of the Federal Operating Permit shall apply to the State 
permit. (1979, 2nd Sess., c. 1329, s. 1; 1981, c. 412, s. 2; 1989, c. 800, s. 5.) 

§ 18B-1105.1. Authorization of liquor importer/bottler 
permit. 

The holder of a liquor importer/bottler permit may: 
(1) Receive spirituous liquor in closed containers into foreign trade zones 

at the State Port facilities in Morehead City and Wilmington from 

ships docked at the State Port facilities for the purpose of bottling, 

packaging, or labeling. 
(2) Bottle, package, or label in this State spirituous liquor imported or 

received into a foreign trade zone pursuant to this section. 

(3) Receive spirituous liquor in closed containers into the foreign trade 

zones at the State Port facilities in Morehead City and Wilmington 

from ships docked at the State Port facilities for storage, sale, 

shipment, and transshipment to the State or a local ABC board 

warehouse or, subject to the laws of other jurisdictions, to private or 

public agencies or establishments of other states or nations. 

(4) Subject to the record-keeping requirements of G.S. 18B-1115, trans- 

port into or out of the foreign trade zones at the State Port facilities in 

Morehead City and Wilmington, the maximum amount of liquor 

allowed under federal law, if the transportation is related to the 

bottling, packaging, labeling, sale, or storage permitted by this 

section. (1995, c. 404, s. 1.) 

§ 18B-1106. Authorization of wine importer permit. 

(a) Authorization. — The holder of a wine importer permit may: 

(1) Import fortified and unfortified wines from outside the United States 

in closed containers; 
(2) Store those wines; 
(3) Sell those wines to wine wholesalers for purposes of resale. 

(b) Distribution Agreements. — Wine distribution agreements are governed 

by Article 12 of this Chapter. (1945, c. 903, s. 1; 1947, c. 1098, ss. 2, 3; 1949, c. 

974, s. 1; 1957, cc. 1048, 1448; 1963, c. 426, ss. 10, 12; c. 460, s. 1; 1971, c. 872, 

s. 1; 1973, c. 476, s. 128; 1975, c. 586, s. 1; c. 654, ss. 1, 25 c. 2 cows LOTT, C: 

70, s. 19;c.182, s. 1; c. 669, ss. 1, 2; c. 676, ss. 1, 2; c.,911; 1979..c4.048, ss. 2, 

3: c. 683, ss. 5, 6, 11, 12; 1981, c. 412, s. 2; 1983, c. 85, s. 1; 19938, c. 415, s. An.) 

§ 18B-1107. Authorization of wine wholesaler permit. 

(a) Authorization. — The holder of a wine wholesaler permit may: 

(1) Receive, possess and transport shipments of fortified and unfortified 

wine; 
(2) Sell, deliver and ship wine in closed containers for purposes of resale 

to wholesalers or retailers licensed under this Chapter as authorized 

by the ABC laws; 
(3) Furnish and sell wine to its employees, subject to the rules of the 

Commission and the Department of Revenue; 

(4) In locations where the sale is legal, furnish wine to guests and any 

other person who does not hold an ABC permit, for promotional 

purposes, subject to rules of the Commission; 
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(5) Sell out-of-date unfortified and fortified wines to holders of cider and 
vinegar manufacturer permits, provided that each bottle is marked 
“out-of-date” by the wholesaler. 

(b) Distribution Agreements. — Wine distribution agreements are governed 
by Article 12 of this Chapter. (1945, c. 903, s. 1; 1947, c. 1098, ss. 2, 3; 1949, c. 
974, s. 1; 1957, cc. 1048, 1448; 19638, c. 426, ss. 10, 12; c. 460, s. 1; 1971, c. 872, 
s.1: 1978; c. 476; s. 128; 1975, ¢..586,:s: 1; c. 654,:ss. 1).2;'c. 722; 8,1; 1977, ¢: 

70,.s::19:.c7182"s. 1° c. 669,88. 1, 2::c.676,'ss.. 2): cn 9T1 1979, c. 1345; ss. 2} 

3: c. 683, ss. 5, 6, 11, 12; 1981, c. 412, s. 2; 1983, c. 85, s. 1; 1997-134, s. 4.) 

§ 18B-1108. Authorization of malt beverages importer per- 
mit. 

The holder of a malt beverages importer permit may: | 
(1) Import malt beverages from outside the United States in closed 

containers; 
(2) Store those malt beverages; 
(3) Sell those malt beverages to malt beverage wholesalers for purposes of 

resale. (1945, c. 903, s. 1; 1947, c. 1098, ss. 2, 3; 1949, c. 974, s. 1; 1957, 
cc. 1048, 1448; 1963, c. 426, ss. 10, 12; c. 460, s. 1; 1971, c. 872, s. 1; 
1973, c. 476, s. 128; 1975, c. 586, s. 1; c. 654, ss. 1, 2; c.. 722, s..1; 1977, 
c./0;'s--19; c:.182, s..1;.c. 669, ss. Ll, 23:c2676, ssalo2yci911s 1979 c: 
848..88. 2,3; c. 688, ss:-5; 6, 11,12; 1981)-ca412,5. 2; 1993S 5c Alon, 
228) 

§ 18B-1109. Authorization of malt beverages wholesaler 
permit. 

(a) Authorization. — The holder of a malt beverages wholesaler permit may: 
(1) Receive, possess and transport shipments of malt beverages; 
(2) Sell, deliver and ship, in closed containers and in quantities of one case 

or container or more, malt beverages of any brand filed pursuant to 
G.S. 18B-1303(a), to wholesalers or retailers licensed under this 
Chapter, as authorized by the ABC laws; | 

(3) Furnish and sell malt beverages filed pursuant to G.S. 18B-1303(a) to 
its employees subject to the rules of the Commission and the Depart- 
ment of Revenue; 

(4) In locations where the sale is legal, furnish malt beverages of any 
brand filed pursuant to G.S. 18B-1303(a) to guests and any other 
person who does not hold an ABC permit, for promotional purposes, 
subject to the rules of the Commission. 

(b) Repealed by Session Laws 1989, c. 142, s. 3. (1945, c. 903, s. 1; 1947, c. 
1098, ss. 2, 3; 1949, c. 974, s. 1; 1957, cc. 1048, 1448; 19638, c. 426, ss. 10,12: ec. 
460, s. 15 1971, .¢.872, sal; 1973,.c. 476338, 12821975;-c.. 5860s. loci 6b4essr 17 
2) Cmi Ae set wLO/1 C110, Sul 9 "Cul 82, SalycHOO9) ssw lei2ecub1oMese le cag Lie 
1979 0¢, 343;8s.2, 3). 6835;88! 5; 6,1), 12 1981ic, 412, 552308747 4e4G24 19389) 
Cela Zsa 1991 ce459 658!) 

§ 18B-1110. Authorization of bottler permit. 

(a) Authorization. — The holder of a bottler permit may: 
(1) Receive, possess and transport shipments of malt beverages, unforti- 

fied wine and fortified wine; 
(2) Bottle, sell, deliver and ship malt beverages, unfortified wine, and 

fortified wine in closed containers to wholesalers licensed under this 
Chapter as authorized by the ABC laws; 
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(3) Furnish or sell packages which do not conform to the manufacturer’s 

marketing standards, if State taxes have been or will be paid, to its 

employees for the use of the employees or their families and guests in 

this State. 
A sale or gift under subdivision (3) shall not be considered a retail or 

wholesale sale under the ABC law. 
(b) Distribution Agreements. — Wine distribution agreements are governed 

by Article 12 of this Chapter. (1945, c. 903, s. 1; 1947, c. 1098, ss. 2, 3; 1949, c. 

974, s. 1; 1957, cc. 1048, 1448; 1963, c. 426, ss. 10, 12; c. 460, s. 1; 1971, c. 872, 

s. 1; 1973, c. 476, s. 128; 1975, c. 586, s. 1; c. 654, ss. 1, 2; c. 722, s. 1; 1977, c. 

70, s,.19: c. 182, s. 1; c. 669, ss. 1, 2; c. 676, ss/.1, 2;'¢. 911; 1979, c. 348, ‘ss. 2 

3: c. 683, ss. 5, 6, 11, 12; 1981, c. 412, s. 2; 1983, c. 85, s. 1.) 

§ 18B-1111. Authorization of salesman permit. 

(a) Authorized Acts. — The holder of a salesman permit may sell and 

transport malt beverages for a malt beverage wholesaler or sell and transport 

unfortified and fortified wine for a wine wholesaler. 

(b) Persons Required to Obtain Permit. — All route salesmen and salesmen 

working at a wholesaler’s warehouse shall obtain the permit described in this 

section. All salesmen shall be at least 21 years old. 

(c) Validity Period. — A salesman permit shall be valid as provided in GS. 

18B-903(a), except that it shall be valid only so long as the salesman is 

employed by the same wholesaler. (1951, c. 378, ss. 1, 2, 5-8; 1963, c. 426, s. 13; 

1971, c. 872, s. 1; 1975, c. 330, s. 2; c. 411, s. 8; 1981, ¢. 412, s. 2.) 

§ 18B-1112. Authorization of vendor representative per- 

mit. 

(a) Authorized Acts. — The holder of a vendor representative permit may 

represent an unfortified winery, fortified winery, limited winery, brewery, 

bottler, importer, nonresident malt beverage vendor, or nonresident wine 

vendor, either as an employee or an agent, to solicit orders for that commercial 

permittee’s product. The vendor representative may sell, deliver, and ship 

alcoholic beverages in this State only to permittees to whom the commercial 

permittee he represents may sell, deliver, or ship. 

(b) Number of Permits. — A vendor representative shall secure a separate 

permit for each commercial permittee he represents. A permit may not be 

issued without the approval of the commercial permittee. (1981, c. 747, s. 63; 

1981 (Reg. Sess., 1982), c. 1262, s. 21.) 

§ 18B-1113. Authorization of nonresident malt beverage 

vendor permit. 

The holder of a nonresident malt beverage vendor permit may sell, deliver, 

and ship malt beverages in this State only to wholesalers, importers, and 

bottlers licensed under this Chapter, as authorized by the ABC laws. The malt 

beverages must come to rest at the licensed premises of a malt beverage 

wholesaler in this State before being resold to a retailer. A nonresident malt 

beverage vendor permit may be issued to a brewery, an importer, or a bottler 

outside North Carolina who desires to sell, deliver, and ship malt beverages 

into this State. (1981, c. 747, s. 63; 1993, c. 415, s. 23.) 
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§ 18B-1114. Authorization of nonresident wine vendor 

permit. 

The holder of a nonresident wine vendor permit may sell, deliver, and ship 

unfortified and fortified wine in this State only to wholesalers, importers, and 

bottlers licensed under this Chapter, as authorized by the ABC laws. The 

unfortified and fortified wine must come to rest at the licensed premises of a 

wine wholesaler in this State before being resold to a retailer. A nonresident 

wine vendor permit may be issued to a winery, a wholesaler, an importer, or a 
bottler outside North Carolina who desires to sell, deliver, and ship unfortified 

and fortified wine into this State. (1981, c. 747, s. 68; 19938, c. 415, s. 24.) 

§ 18B-1114.1. Authorization of winery special event per- 
mit. 

(a) Authorization. — The holder of an unfortified winery permit, a limited 
winery permit, or a wine producer permit may obtain a winery special permit 
allowing the winery or wine producer to give free tastings of its wine, and to 
sell its wine by the glass or in closed containers, at trade shows, conventions, 
shopping malls, wine festivals, street festivals, holiday festivals, agricultural 
festivals, balloon races, local fund-raisers, and other similar events approved 
by the Commission. 

(b) Limitation. — A winery special event permit is valid only in a jurisdic- 
tion that has approved the establishment of ABC stores or has approved the 
sale of unfortified wine. (1989, c. 737, s. 2; 1991, c. 267, s. 1; 1991 (Reg. Sess., 
1992), c. 1007, s. 24; 1993, c. 553, s. 71; 2001-262, s. 3; 2001-487, s. 49(e).) 

Effect of Amendments. — Session Laws - s. 3, substituted “unfortified winery permit” for 
2001-262, s. 3, effective July 4, 2001, rewrote “unfortified winery,” substituted “wine pro- 

subsection (a). ducer permit” for “wine grower permit” and 
Session Laws 2001-487, s. 49(e), effective inserted “or wine producer” following “special 

December 16, 2001, in subsection (a) of this permit allowing the winery.” 
section as amended by Session Laws 2001-262, 

§ 18B-1114.2. Effect of cider and vinegar manufacturer 
permit. 

The holder of a cider and vinegar manufacturer permit may purchase and 
transport unlimited quantities of out-of-date unfortified or fortified wines from 
wine wholesalers for the sole purpose of manufacturing a food product item. 
ano manufacturer of cider or vinegar may apply for this permit. (1997-134, s. 

§ 18B-1114.3. Authorization of wine producer permit. 

(a) Authorization. — The holder of a wine producer permit may: 
(1) Ship crops grown on land owned by it in North Carolina to a winery, 

inside or outside the State, for the manufacture and bottling of 
unfortified wine from those crops and may receive that wine back in 
closed containers. 

(2) Sell, deliver, and ship the unfortified wine manufactured from its crops 
in closed containers to wholesalers and retailers licensed under this 
Chapter as authorized by the ABC laws and also sell to exporters and 
Sie necoac wholesalers when the purchase is not for resale in this 

ate. 
(3) Regardless of the results of any local wine election, sell the wine 

manufactured from its crops for on- or off-premise consumption upon 
obtaining the appropriate permit under G.S. 18B-1001. 
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(b) Limitation on Sales. — The holder of a wine producer permit may not 

sell, in total, annually, more than 20,000 gallons of wine manufactured off its 

premises from crops it has grown. (2001-262, s. 4; 2001-487, s. 49(c).) 

Editor’s Note. — Session Laws 2001-262,s. “wine grower” in the section catchline, in the 

10, made this section effective July 4, 2001. introductory language of subsection (a), and in 

Effect of Amendments. — Session Laws subsection (b), and substituted “crops” for 

2001-487, s. 49(c), effective December 16, 2001, “grapes” in subdivisions (a)(1), (a)(2) and (a)(3), 
in this section, as enacted by Session Laws and in subsection (b). 

2001-262, substituted “wine producer” for 

§ 18B-1115. Commercial transportation. 

(a) Permit Required. — Unless a person holds a permit which otherwise 

allows him to transport more than 80 liters of malt beverages other than draft 

malt beverages in kegs, 20 liters of unfortified wine, or eight liters of fortified 

wine or spirituous liquor, or is a retailer authorized to transport alcoholic 

beverages under G.S. 18B-405, each person transporting alcoholic beverages in 

excess of those quantities shall have the permit described in this section. 

(b) When Transportation Legal. — No person may obtain a permit under 

this section to transport spirituous liquor unless the transportation is for 

delivery to a federal reservation over which North Carolina has ceded 

jurisdiction to the United States, for delivery to an ABC store, or for transport 

through this State to another state. 
(c) Common Carriers. — Railroad companies and other common carriers 

having regularly established schedules of service in this State may transport 

alcoholic beverages into, out of, and between points in this State without a 

permit. Those companies shall keep accurate records of the character, volume 

and number of containers transported and shall allow the Commission and 

alcohol law-enforcement agents to inspect those records at any time. The 

Commission may require common carriers to make reports of shipments. 

(d) Motor Vehicle Carriers. — Alcoholic beverages may be transported over 

the public highways of this State by motor vehicle carriers under the following 

conditions: 
(1) The carrier shall notify the Commission of the character of the 

alcoholic beverages it will transport and of its authorization from the 

appropriate regulatory authority. 
(2) The carrier shall obtain, at no charge, a fleet permit from the 

Commission authorizing the transportation. 

(3) The driver or person in charge of each vehicle transporting alcoholic 

beverages shall possess a copy of the carrier’s fleet permit certified by 

the carrier to be an exact copy of the original. 

(4) The driver or person in charge of each vehicle transporting alcoholic 

beverages shall possess a bill of lading, invoice or other memorandum 

of shipment showing the name and address of the person from whom 

the alcoholic beverages were received, the character and contents of 

the shipment, the quantity and volume of the shipment, and the name 

and address of the person to whom the alcoholic beverages are being 

shipped. 
(5) The driver or person in charge of each vehicle transporting the 

alcoholic beverages shall display all documents required by this 

section upon request of any law-enforcement officer. Failure to pro- 

duce these documents or failure of the documents to disclose clearly 

and accurately the information required by this section shall be prima 

facie evidence of a violation of this section. 

(6) Each carrier shall keep accurate records of character, volume and 

number of containers transported and shall allow the Commission 
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and alcohol law-enforcement agents to inspect those records at any 
time. The Commission may require carriers to make reports of 
shipments. 

(e) Transportation of Spirituous Liquor. — In addition to the requirements 
of subsection (d), motor vehicle carriers engaged in transporting spirituous 
liquor shall: 

(1) Deposit with the Commission a surety bond for one thousand dollars 
($1,000) conditioned that the carrier will not unlawfully transport 
spirituous liquor into or through this State. The bond, which shall be 
approved by the Commission, shall be payable to the State of North 
Carolina. If the bonded carrier is convicted of a violation covered by 
the bond, the proceeds of the forfeited bond shall be paid to the school 
fund of the county in which the liquor was seized. 3 

(2) Include in its bill of lading, invoice or other memorandum of shipment 
the North Carolina code numbers of the spirituous liquor being 
transported. 

(3) Include in its bill of lading, invoice or other memorandum of shipment 
the route which the vehicle will follow, and the vehicle shall not vary 
substantially from that stated route. | 

(f) Malt Beverages and Wine Transported by Boats. — The owner or 
operator of any boat may transport malt beverages, unfortified wine and 
fortified wine over the waters of this State if he satisfies all requirements of 
subsection (d). 

(g) State Warehouse Carrier. — The Commission may exempt a carrier for 
the State or a local board warehouse from any of the requirements of this 
section provided that it determines that the requirements of this section are 
otherwise satisfied. (1923, c. 1, s. 15; C.S., s. 3411(0); 1939, c. 158, s. 503; 1971, 
cyof2.s. lL: 1975Ac. 411, s.c7;,1977, c. 70,8. 20: C1768) 4 LOT9, Cazobnsan, 
1981, c. 412,.s. 2; c. 747, s. 63; 1987, c. 136, s..9; 1989, ¢..553,'s..4; 1993; .c.5003) 
s. 7.) 

. 

§ 18B-1116. Exclusive outlets prohibited. 

(a) Prohibitions. — It shall be unlawful for any manufacturer, bottler, or 
wholesaler of any alcoholic beverages, or for any officer, director, or affiliate 
thereof, either directly or indirectly to: 

(1) Require that an alcoholic beverage retailer purchase any alcoholic 
beverages from that person to the full or partial exclusion of any other 
alcoholic beverages offered for sale by other persons in this State; or 

(2) Have any direct or indirect financial interest in the business of any 
alcoholic beverage retailer in this State or in the premises where the 
business of any alcoholic beverage retailer in this State is conducted; 
or 

(3) Lend or give to any alcoholic beverage retailer in this State or his 
employee or to the owner of the premises where the business of any 
alcoholic beverage retailer in this State is conducted, any money, 
service, equipment, furniture, fixtures or any other thing of value. 

A brewery qualifying under G.S. 18B-1104(7) to act as a wholesaler or 
retailer of its own malt beverages is not subject to the provisions of this 
subsection concerning financial interests in, and lending or giving things of 
value to, a wholesaler or retailer with respect to the brewery’s transactions 
with the retail business on its premises. The brewery is subject to the 
provisions of this subsection, however, with respect to its transactions with all 
other wholesalers and retailers. 

(b) Exemptions. — The Commission may grant exemptions from the provi- 
sions of this section. In determining whether to grant an exemption, the 
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Commission shall consider the public welfare, the quantity and value of 

articles involved, established trade customs not contrary to the public interest, 

and the purposes of this section. (1945, c. 708, s. 6; 1953, c. 1207, s. 1; LOTS. 

872, s. 1; 1981, c. 412, s. 2; c. 747, s. 63; 1993, c. 415, s. 25.) 

§ 18B-1117: Repealed by Session Laws 1989, c. 142, s. 3. 

§ 18B-1118. Purchase restrictions. 

The holder of a malt beverage wholesaler, wine wholesaler, malt beverage 

importer, wine importer, or bottler permit may not purchase malt beverages or 

wine for resale in this State from a nonresident who does not have the proper 

nonresident vendor permit. (1985, c. 114, s. 3.) 

§ 18B-1119. Supplier’s financial interest in wholesaler. 

(a) A supplier or an officer, director, employee or affiliate of a supplier may 

financially assist a proposed purchaser in acquiring ownership of a wholesal- 

er’s business by participation in a limited partnership arrangement in which 

the supplier, officer, director, employee, or affiliate is a limited partner and the 

proposed purchaser seeking to acquire ownership of the wholesaler’s business 

is a general partner. Such limited partnership arrangement may exist for no 

longer than eight years. If the general partner defaults in the agreement with 

the limited partner, and the limited partner acquires title to the general 

partner’s interest, the limited partner must divest itself of the general 

partner’s interest within 180 days. 
(b) A supplier or an officer, director, employee or affiliate of a supplier may 

financially assist a proposed purchaser in acquiring ownership of a wholesal- 

er’s business by making a business loan and taking as security the assets of the 

wholesaler’s business. The business loan may exist for no longer than eight 

years. If the wholesaler defaults on the loan and it is necessary for the supplier 

to take title to the assets of the business, the supplier may operate the business 

for a period not to exceed 180 days, by which time the supplier must divest 

itself of the business. The supplier may make the subsequent purchaser a 

business loan, taking as security the assets of the wholesaler’s business. It 

shall also be permissible for the wholesaler and supplier to agree on the sale of 

the wholesaler’s business to the supplier, provided that the supplier shall 

divest itself of the wholesaler’s business within 180 days. 

(c) A supplier or an officer, director, employee or affiliate of a supplier may 

have a security interest in the inventory or property of its wholesaler to secure 

payment for such inventory or other loans for other purposes. (1989, c. 142, s. 

2.) 

§§ 18B-1120 through 18B-1199: Reserved for future codification pur- 

poses. 

ARTICLE 12. 

Wine Distribution Agreements. 

§ 18B-1200. Construction; findings and purpose. 

(a) This Article shall be liberally construed and applied to promote its 

underlying purposes and policies. 
(b) The underlying purposes and policies of the Article are: 
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(1) To promote the compelling interest of the public in fair business 
relations between wine wholesalers and wineries, and in the contin- 
uation of wine wholesalerships on a fair basis; 

(2) To protect wine wholesalers against unfair treatment by wineries; 
(3) To provide wine wholesalers with rights and remedies in addition to 

those existing by contract or common law; and 
(4) To govern all wine wholesalerships, including any renewals or amend- 

ments, to the full extent consistent with the Constitution of this State 
and the United States. 

(c) The effect of this Article may not be waived or varied by contract or 
agreement. Any contract or agreement purporting to do so is void and 
unenforceable to the extent of that waiver or variance. (19838, c. 85, s. 2.) 

CASE NOTES 

This Article is to be liberally construed 
in order to effectuate the intended policies of 
the act. Empire Distribs. of N.C., Inc. v. 
Schieffelin & Co., 677 F. Supp. 847 (W.D.N.C.), 
aff'd, 859 F.2d 1200 (4th Cir. 1988). 
Applicability of Article. — The clear lan- 

guage of this Article discloses an intention to 
govern (1) relations that were existing at the 
time of the effective date of the act, March 21, 
1983, and (2) relations contemplated and en- 
tered into by parties since that time. Empire 
Distribs. of N.C., Inc. v. Schieffelin & Co., 677 F. 
Supp. 847 (W.D.N.C.), aff’d, 859 F.2d 1200 (4th 
Cir. 1988). 

With only one exception, (prohibition of un- 
lawful discrimination in the awarding or main- 
taining of distribution agreements found in 
§§ 18B-1202(4) and 18B-1215), the Wine Dis- 
tribution Agreements Act only addresses exist- 
ing relationships between a winery and its 
wholesaler; the remedies provided for in section 
18B-1207 only implicate compensation to a 
wholesaler with a current distribution agree- 
ment. Empire Distribs. of N.C., Inc. v. 
Schieffelin & Co., 859 F.2d 1200 (4th Cir. 1988). 

§ 18B-1201. Definitions. 

Standing under Article. — This Article 
does not give standing to a wholesaler seeking 
to purchase the business of a wine wholesaler 
who was in a relationship covered and pro- 
tected by this Article. Empire Distribs. of N.C., 
Inc. v. Schieffelin & Co., 677 F. Supp. 847 
(W.D.N.C.), aff'd, 859 F.2d 1200 (4th Cir. 1988). 

The North Carolina legislature did not in- 
tend to grant a right of action against a winery 
to a wholesaler seeking to buy rights under a 
winery’ existing distribution agreement with 
another wholesaler. Empire Distribs. of N.C., 
Inc. v. Schieffelin & Co., 859 F.2d 1200 (4th Cir. 
1988). 
Wholesaler who did not have any prior rela- 

tionship with a winery could not sue that win- 
ery under the act where the winery refused to 
accept the wholesaler as the transferee of the 
business of a wine wholesaler who did have an 
existing relationship with the winery. Empire 
Distribs. of N.C., Inc. v. Schieffelin & Co., 859 
F.2d 1200 (4th Cir. 1988). 

Cited in Empire Distribs. of N.C., Inc. v. 
Schieffelin & Co., 679 F. Supp. 541 (W.D.N.C. 
1987). 

As used in this Article, unless the context requires otherwise: 
(1) “Agreement” means a commercial relationship between a wine whole- 

saler and a winery. The agreement may be of a definite or indefinite 
_ duration and is not required to be in writing. Any of the following 
constitutes prima facie evidence of an “agreement” within the mean- 
ing of this definition: 
a. Arelationship whereby the wine wholesaler is granted the right to 

offer and sell a brand offered by a winery; 
b. A relationship whereby the wine wholesaler, as an independent 

business, constitutes a component of a winery’s distribution 
system; 

c. Arelationship whereby the wine wholesaler’s business is substan- 
tially associated with a brand offered by a winery; 

d. Arelationship whereby the wine wholesaler’s business is substan- 
tially reliant on a winery for the continued supply of wine; 
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e. The shipment, preparation for shipment, or acceptance of any 

order by any winery or its agent for any wine or beverages to a 

wine wholesaler within this State; 

f. The payment by a wine wholesaler and the acceptance of payment 

by any winery or its agent for the shipment of any order of wine 

or beverages intended for sale within this State. 

(2) “Territory” or “sales territory” means the area of primary sales 

responsibility expressly or implicitly designated by any agreement 

between any wine wholesaler and winery for a brand offered by any 

winery. The term “area of primary sales responsibility” may not be 

construed as restricting sales or sales efforts by any wine wholesaler 

attempting to sell wines within any designated sales territory. 

(3) “Wine wholesaler” means any holder of a wine wholesaler permit, wine 

importer permit, or bottler permit issued under the authority of this 

Chapter. 
(4) “Winery” means any holder of an unfortified winery permit, fortified 

winery permit, limited winery permit, or nonresident wine vendor 

permit issued under the authority of this Chapter who sells at least 

1,000 cases of wine in North Carolina per year. (1983."¢,'85;'s. 2:) 

Cross References. — For definition of “pur- 

chase,” as used in this Article, see § 18B-1213. 

CASE NOTES 

“Wine Wholesaler”. — A Georgia company 

licensed to do business in North Carolina, 

which held a North Carolina permit for the 

wholesale distribution of wine and beer, was a 

“wine wholesaler” within the meaning of this 

Article. Empire Distribs. of N.C., Inc. v. 

Schieffelin & Co., 677 F. Supp. 847 (W.D.N.C.), 
aff'd, 859 F.2d 1200 (4th Cir. 1988). 

The definition of “wine wholesaler” in this 

section is not an exclusive definition, but is to 

be used unless the context requires otherwise. 

Collins Whsle. Distrib. Co. v. E. & J. Gallo 

Winery, 678 F. Supp. 593 (W.D.N.C. 1987), rev'd 

on other grounds, 867 F.2d 817 (4th Cir. 1989). 

“Winery”. — Company with North Carolina 

nonresident vendor permits for the sale and 

importation of its products, which had shipped 

more than 1,000 cases of wine into North Caro- 

lina on an annual basis, was a “winery” under 

this Article. Empire Distribs. of N.C., Inc. v. 

Schieffelin & Co., 677 F. Supp. 847 (W.D.N.C.), 
aff’d, 859 F.2d 1200 (4th Cir. 1988). 

§ 18B-1202. No inducement, coercion, or discrimination. 

No winery may: 
(1) Induce, coerce, or attempt to in duce or coerce any wine wholesaler to 

accept delivery of any alcoholic beverage or any other commodity 

which has not been ordered by the wine wholesaler; 

(2) Induce, coerce, or attempt to induce or coerce any wine wholesaler to 

do any illegal act by any means, including threatening to amend, 

cancel, terminate, or refuse to renew any agreement existing between 

a winery and a wine wholesaler; 

(3) Require a wine wholesaler to a 
provision limiting the wholesa 
offered by any other winery; 

ssent to any condition, stipulation, or 

ler in his privilege to sell a product 

(4) Unlawfully discriminate on the basis of race, color, creed, sex, religion, 

or national origin in awarding or maintaining agreements covered by 

this Article. Wineries who contract with wholesalers in this State 

shall make reasonable efforts to establish and maintain agreements 

with wholesalers who are females and members of minority groups. 

(1983, c.. 85,,s. 2.) 
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CASE NOTES 

Quoted in Empire Distribs. of N.C., Inc. v. Cited in Empire Distribs. of N.C., Inc. v. 

Schieffelin & Co., 677 F. Supp. 847 (W.D.N.C. — Schieffelin & Co., 859 F.2d 1200 (4th Cir. 1988). 
1988). 

§ 18B-1203. Primary area of responsibility. 

(a) Each agreement shall designate a sales territory of the wholesaler. No 

winery may enter into more than one agreement for each brand of wine or 

beverage it offers in any territory unless the Commission, using the standards 

of G.S. 18B-1204(4), orders otherwise. Territories served by a wine wholesaler 

on March 21, 1983, are designated sales territories within the meaning of this 

section. Within 30 days of the effective date of this Article, each winery shall 

notify the Commission in writing of all designations of sales territories as of 
March 21, 1983. Redesignations occurring after March 21, 1983, shall be 
reported to the Commission within 30 days. No provisions of this Article, 
however, may prohibit the continuation of a multi-wholesaler agreement 
entered into before March 21, 1983, as between the winery and the original 
wine wholesalers thereto. 

(b) This section may not be construed as restricting sales or sales efforts by 
any wine wholesaler attempting to sell wines within any designated sales 
territory. (1983, c. 85, s. 2.) 

§ 18B-1204. Cancellation. 

Notwithstanding the terms, provisions, or conditions of any agreement, no 
winery may amend, cancel, terminate, or refuse to continue to renew any 
agreement, or cause a wholesaler to resign from an agreement, unless good 
cause exists for amendment, termination, cancellation, nonrenewal, 
noncontinuation, or resignation. “Good cause” does not include a change in 
ownership of a winery. “Good cause” does include: 

(1) Revocation of the wholesaler’s permit or license to do business in this 
State; 

(2) Bankruptcy or receivership of the wholesaler; 
(3) Assignment for the benefit of creditors or similar disposition of the 

assets of the wholesaler; or 
(4) Failure of the wholesaler to comply substantially, without reasonable 

excuse or justification, with any reasonable and material requirement 
imposed upon him by the winery, including a substantial failure by a 
wine wholesaler to: 
a. Maintain a sales volume of the brands offered by the winery, or 
b. Render services comparable in quality, quantity, or volume to the 

sales volumes maintained and services rendered by other whole- 
salers of the same brands within the State. 

In any determination as to whether a wholesaler has failed to comply 
substantially, without reasonable excuse or justification, with any reasonable 
and material requirement imposed upon him by the winery, consideration 
shall be given to the relative size, population, geographical location, number of 
retail outlets, demand for the products applicable to the territory of the 
wholesaler in question and to comparable territories, and any reasonable sales 
quota set by the agreement. The burden of proving good cause for amendment, 
termination, cancellation, nonrenewal, noncontinuation, or resignation is on 
the winery. (1983, c. 85, s. 2.) 
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CASE NOTES 

Cited in Empire Distribs. of N.C., Inc. v. 
Schieffelin & Co., 677 F. Supp. 847 (W.D.N.C.); 

Empire Distribs. of N.C., Inc. v. Schieffelin & 
Co., 859 F.2d 1200 (4th Cir. 1988). 

§ 18B-1205. Notice of intent to terminate. 

(a) Except as provided in subsection (c), a winery shall provide a wholesaler 

at least 90 days prior written notice of any intention to amend, terminate, 

cancel, or not renew any agreement. The notice, a copy of which shall be mailed 

at the same time to the Commission, shall state all the reasons for the intended 

amendment, termination, cancellation, or nonrenewal. 

(b) When the reasons relate to conditions that can be rectified by the 

wholesaler, he has 60 days in which to do so. If the wholesaler rectifies the 

conditions within the 60-day period, he shall give written notice thereof to the 

winery and to the Commission. If the wholesaler has rectified the conditions, 

the proposed amendment, termination, cancellation, or nonrenewal is void, 

except that when the winery contends that the wholesaler has not completely 

rectified the conditions, the winery may, within 15 days after the expiration of 

the 60-day period, request a hearing before the Commission to determine if the 

wholesaler has rectified all the conditions. 

(c) When the reasons relate to conditions that cannot be rectified by the 

wholesaler within the 60-day period, the wholesaler may request a hearing 

before the Commission to determine if the winery has good cause for the 

amendment, termination, cancellation, or nonrenewal of the agreement. The 

burden of proving good cause for the amendment, termination, cancellation, or 

nonrenewal is on the winery. 
(d) Upon receiving a written request from the winery or wholesaler for a 

hearing, the Commission shall, after notice and hearing, determine if the 

wholesaler has rectified the conditions or if good cause exists for the amend- 

ment, termination, cancellation, or nonrenewal of the agreement, as appropri- 

ate. In any case in which a petition is made to the Commission for such a 

determination, the agreement in question shall continue in effect, pending the 

Commission’s decision and any judicial review thereof. 

(e) In all proceedings before the Commission, the Commission shall ensure 

that no agreements covered by this Article result in unlawful discrimination on 

the basis of race, color, creed, sex, religion, or national origin. 

(f) No notice is required and an agreement may be immediately terminated, 

amended, canceled, or allowed to expire if the reason for the amendment, 

termination, cancellation, or nonrenewal is: 

(1) The bankruptcy or receivership of the wholesaler; 

(2) An assignment for the benefit of creditors or similar disposition of the 

assets of the business; or 
(3) Revocation of the wholesaler’s permit or license. (1983, c. SDiSenas) 

CASE NOTES 

Commission, Not Court, Initially Con- 

ducts Hearing. — Petition filed by distributor 
with the ABC Commission, asking for a hearing 
on supplier’s appointment of another distribu- 

tor as its representative in the Charlotte- 

Mecklenburg marketing area and its termina- 

tion of wholesale distribution agreement with 

petitioner, and asking for official notification 

from the Commission to supplier that pursuant 

to § 18B-1200 et seq. the distribution agree- 

ment would continue in effect pending the 

Commission’s decision and any judicial review, 

was improperly dismissed by the trial court, as 

this section expressly gives authority to the 

Commission to conduct a hearing on such a 

contract dispute, and directly spells out what 

the status of a contract shall be while under 

review by both the agency and the judiciary. 

105 



§18B-1206 §18B-1206 CH. 18B. ALCOHOLIC BEVERAGES 

Schieffelin & Co., 677 F. Supp. 847 (W.D.N.C.); 
Empire Distribs. of N.C., Inc. v. Schieffelin & 
Co., 859 F.2d 1200 (4th Cir. 1988). 

Empire Distribs. of N.C., Inc. v. North Carolina 
ABC Comm’n, 85 N.C. App. 528, 355 S.E.2d 524 
(1987). 

Cited in Empire Distribs. of N.C., Inc. v. 

§ 18B-1206. Transfer of business. 

(a) No winery may unreasonably withhold or delay consent to any transfer 
of the wholesaler’s business or transfer of the stock or other interest in the 
wholesaleship whenever the wholesaler to be substituted meets the material 
and reasonable qualifications and standards required of the winery’s whole- 
salers. 

(b) Notwithstanding subsection (a), no winery may withhold consent to, or 
in any manner retain a right of prior approval of, the transfer of the 
wholesaler’s business to a member or members of the family of the wholesaler. 
Subsequent to such a transfer, the rights and obligations of the wholesaleship 
and its owners are in all respects governed by the provisions of this Chapter. 
As used in this subsection, “family” means the spouse, parents, siblings, and 
lineal descendants, including those by adoption, of the wholesaler. (1983, c. 85, 
Sigal 

CASE NOTES 

This Article provides a protective mech- 
anism which allows wholesalers to sell their 
businesses along with their existing relation- 
ships with wineries. Empire Distribs. of N.C., 
Inc. v. Schieffelin & Co., 677 F. Supp. 847 
(W.D.N.C.), aff’d, 859 F.2d 1200 (4th Cir. 1988). 
Who Is Protected by Article. — This sec- 

tion, governing the transfer of businesses, pro- 
tects the transferor wholesaler, as well as “the 

wholesaler to be substituted.” Collins Whsle. 
Distrib. Co. v. E. & J. Gallo Winery, 678 F. Supp. 
593 (W.D.N.C. 1987), rev’d on other grounds, 

867 F.2d 817 (4th Cir. 1989). 
Plaintiff wholesale distributing company, 

which was incorporated for the purpose of ac- 
quiring a beer and wine wholesale business, 
and entered an agreement with a franchisee of 
defendant for the purchase by plaintiff of fran- 
chisee’s wine and beer wholesale business, con- 

ditioned upon defendant’s approval of transfer 
of the franchise, was a “wholesaler” under sub- 

section (a) of this section, and was entitled to 
the judicial protection of § 18B-1207(a). Collins 

Whsle. Distrib. Co. v. E. & J. Gallo Winery, 678 
F. Supp. 593 (W.D.N.C. 1987), rev’d on other 
grounds, 867 F.2d 817 (4th Cir. 1989). 

This section is intended to protect wholesal- 
ers with existing wholesale distribution agree- 
ments with wineries, not prospective transfer- 
ees of those agreements. Empire Distribs. of 
N.C., Inc. v. Schieffelin & Co., 859 F.2d 1200 
(4th Cir. 1988). 

The North Carolina Wine Distribution Agree- 
ment Act refers to the qualifications of the 
“wholesaler to be substituted” not for the pur- 
pose of creating any rights in favor of a prospec- 
tive transferee, but for the purpose of condition- 

ing a winery’s right to withhold its consent to a 
transfer of business by an existing distributor; 
distributor, not plaintiff, who was contracting 
with distributor to buy distributorship, was the 
party to seek defendant winery’s consent, and 
then pursue its remedies under the Act if con- 
sent were unreasonably withheld. Collins 
Whsle. Distrib. Co. v. E & J Gallo Winery, 867 
F.2d 817 (4th Cir. 1989). 
Standing Under Article. — This Article 

does not give standing to a wholesaler who is 
seeking to purchase the business of a wine 
wholesaler who is in a relationship covered and 
protected by this Article. Empire Distribs. of 
N.C., Inc. v. Schieffelin & Co., 677 F. Supp. 847 

(W.D.N.C.), aff?d, 859 F.2d 1200 (4th Cir. 1988). 
Since a winery has a right of prior approval 

over a transfer of business under this section, it 
follows that if a winery does not give such 
approval, the wholesaler with the existing re- 
lationship, and not the proposed transferor, is 
the proper party to bring a suit to challenge the 
winery's refusal. Empire Distribs. of N.C., Inc. 
v. sSchieffelin’.&~ Co.,” 677 “EF. Supp.” 847 
(W.D.N.C.), aff'd, 859 F.2d 1200 (4th Cir. 1988). 
Right of Prior Consent to Transfer. — A 

winery has a right of prior approval over a 
wholesaler’s transfer of business under this 
section. Empire Distribs. of N.C., Inc.. v. 
Schieffelin & Co., 677 F. Supp. 847 (W.D.N.C.), 
aff'd, 859 F.2d 1200 (4th Cir. 1988). 
Under this section, when there was a trans- 

fer of the wholesaler’s business to a nonfamily 
member who did not meet the material and 
reasonable qualifications and standards re- 
quired of the winery’s wholesalers, the winery 
could withhold or delay its consent. The effect 
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of the winery’s refusal to consent was that the 
winery does not have to deal with the new 
wholesaler. Thus, in such a situation, the win- 
ery has a right of prior consent. Empire 
Distribs. of N.C., Inc. v. Schieffelin & Co., 679 F. 

Supp. 541 (W.D.N.C. 1987). 
Right to Withhold Consent Where 

Wholesaler Does Not Meet Standards. — 
Subsection (a) of this section implies that a 
winery may withhold or delay its consent to a 
transfer of the wholesaler’s business if the 
wholesaler to be substituted does not meet the 
material and reasonable qualifications and 
standards required. Empire Distribs. of N.C., 
Inc. v. Schieffelin & Co., 679 F. Supp. 541 
(W.D.N.C. 1987). 
The qualifications and standards that a 

winery requires of its wholesalers must be 
material and reasonable, and the winery 
may not unreasonably withhold or delay its 

ART. 12. WINE DISTRIBUTION AGREEMENTS §$18B-1207 

consent to dealing with a new wholesaler. Em- 
pire Distribs. of N.C., Inc. v. Schieffelin & Co., 
679 F. Supp. 541 (W.D.N.C. 1987). 
Consent May Not Be Unreasonably 

Withheld. — If a wholesaler desires to transfer 
its business and be protected by this Article, 
then he should inform the wineries that have 
agreements with him of his intention to sell. 
The wineries would then be able to consent or 
withhold their consent to the transfer. Such 
consent, however, could not be unreasonably 
withheld. Empire Distribs. of N.C., Inc. v. 
Schieffelin & Co., 677 F. Supp. 847 (W.D.N.C.), 
aff'd, 859 F.2d 1200 (4th Cir. 1988). 
By necessary implication, subsection (b) 

of this section limits a right which subsec- 
tion (a) grants, specifically, the right of prior 
consent. Empire Distribs. of N.C., Inc. v. 
Schieffelin & Co., 679 F. Supp. 541 (W.D.N.C. 
1987). 

§ 18B-1207. Judicial remedies. 

(a) If a winery violates any provision of this Article, a wholesaler may 

maintain a suit against the winery. The court may grant injunctive and other 

appropriate relief, including damages to compensate the wholesaler for the 

value of the agreement and any good will, to remedy violations of this Article. 

(b) Any winery that amends, cancels, terminates, or refuses to renew any 

wine agreement, or causes a wholesaler to resign from an agreement shall 

compensate the wine wholesaler for the wine wholesaler’s wine inventory. The 

amount of compensation shall include the F.O.B. costs of the wine inventory 

and any freight charges incurred by the wine wholesaler in receiving them. 

(c) For any violation of the provisions of this Article, the Commission may 

take any of the following actions against the winery: 

(1) Suspend the winery’s permit for a specific period of time no longer than 

three years; 
(2) Revoke the winery’s permit; 
(3) Issue an order suspending the shipment of the winery’s products to 

one or more designated sales territories previously served by the 

wholesaler who has been terminated or who is the successor in 

interest to a wholesaler who sold the winery’s products in the 

designated territory. 
(4) Impose a monetary penalty up to fifteen thousand dollars ($15,000) for 

a first offense and up to thirty-five thousand ($35,000) for the second 

offense. The clear proceeds of monetary penalties imposed pursuant to 

this subdivision shall be remitted to the Civil Penalty and Forfeiture 

Fund in accordance with G.S. 115C-457.2. 

In any case in which the Commission is entitled to suspend or revoke a 

permit, the Commission may accept from the winery an offer in compromise to 

pay a monetary penalty. The Commission may either accept a compromise or 

revoke a permit, but not both. The Commission may accept a compromise and 

suspend the permit in the same case. 
(d) Notwithstanding the choice of forum agreed to by the parties, venue for 

all actions under this Article shall be determined by the trial judge based upon 

the convenience of witnesses and the promotion of the ends of justice. (1983, c. 

85, s. 2; 1989, c. 800, ss. 16, 17; 1998-215, s. 28.) 
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CASE NOTES 

Who Is Protected by Article. — This sec- 
tion, governing the transfer of businesses, pro- 

tects the transferor wholesaler, as well as “the 
wholesaler to be substituted.” Collins Whsle. 
Distrib. Co. v. E. & J. Gallo Winery, 678 F. Supp. 
593 (W.D.N.C. 1987), rev’d on other grounds, 
867 F.2d 817 (4th Cir. 1989). 

Plaintiff wholesale distributing company, 
which was incorporated for the purpose of ac- 
quiring a beer and wine wholesale business, 
and entered an agreement with a franchisee of 
defendant for the purchase by plaintiff of fran- 
chisee’s wine and beer wholesale business, con- 

ditioned upon defendants approval of transfer 
of the franchise, was a “wholesaler” under 
§ 18B-1206(a), and was entitled to the judicial 
protections of subsection (a) of this section. 
Collins Whsle. Distrib. Co. v. E. & J. Gallo 
Winery, 678 F. Supp. 593 (W.D.N.C. 1987), rev’d 
on other grounds, 867 F.2d 817 (4th Cir. 1989). 

With only one exception, (prohibition of un- 
lawful discrimination in the awarding or main- 
taining of distribution agreements under 
§$ 18B-1202(4) and 18B-1215), the Wine Dis- 
tribution Agreements Act only addresses exist- 
ing relationships between a winery and its 
wholesaler; the remedies provided for in this 
section only implicate compensation to a whole- 
saler with a current distribution agreement. 
Empire Distribs. of N.C., Inc. v. Schieffelin & 
Co., 859 F.2d 1200 (4th Cir. 1988). 

The North Carolina Wine Distribution Agree- 
ments Act refers to the qualifications of the 
“wholesaler to be substituted” not for the pur- 

§ 18B-1208. Price of product. 

pose of creating any rights in favor of a prospec- 
tive transferee, but for the purpose of condition- 
ing a winery’s right to withhold its consent to a 
transfer of business by an existing distributor; 
distributor, not plaintiff, who was contracting 
with distributor to buy distributorship, was the 
party to seek defendant winery’s consent, and 
then pursue its remedies under the Act if con- 
sent were unreasonably withheld. Collins 
Whsle. Distrib. Co. v. E & J Gallo Winery, 867 
F.2d 817 (4th Cir. 1989). 
Standing Under Article. — This act does 

not give standing to a wholesaler who was 
seeking to purchase the business of a wine 
wholesaler who in a relationship covered and 
protected by the act. Empire Distribs. of N.C., 
Inc. v. Schieffelin & Co., 677 F. Supp. 847 
(W.D.N.C.), aff’d, 859 F.2d 1200 (4th Cir. 1988). 

Since a winery has a right of prior approval 
over a transfer of business under this section, it 
follows that if a winery does not give such 
approval, the wholesaler with the existing re- 
lationship, and not the proposed transferor, is 
the proper party to bring a suit to challenge the 
winery’s refusal. Empire Distribs. of N.C., Inc. 
v. Schieffelin & Co., 677 F. Supp. 847 
(W.D.N.C.), aff’d, 859 F.2d 1200 (4th Cir. 1988). 

The North Carolina legislature did not in- 
tend to grant a right of action against a winery 
to a wholesaler seeking to buy rights under a 
winery’s existing distribution agreement with 
another wholesaler. Empire Distribs. of N.C., 
Inc. v. Schieffelin & Co., 859 F.2d 1200 (4th Cir. 
1988). 

No winery, whether by means of a term or condition of an agreement or 
otherwise, may directly or indirectly fix or maintain the prices at which the 
wholesaler may sell any wine or beverage. (1983, c. 85, s. 2.) 

§ 18B-1209. Retaliatory action prohibited. 

No winery may take retaliatory action against a wholesaler who files or 
manifests an intention to file a complaint alleging that the winery violated a 
State or federal law or rule. Retaliatory action includes refusal without good 
cause to continue the agreement or a material reduction in the quality of 
service or quantity of products available to the wholesaler under the agree- 
ment. (1983, c. 85, s. 2.) 

§ 185-1210. Management. 

No winery may require or prohibit any change in management or personnel 
of any wholesaler unless the current or potential management or personnel 
fails to meet reasonable qualifications and standards required by the winery. 
Cig yota seen tela crag) 
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§ 18B-1211. No discrimination. 

No winery may discriminate among its wholesalers in any business dealings, 

including the price of wine sold to the wholesaler, unless the classification 

among its wholesalers is based upon reasonable grounds. (1983, c. 85, s. 2.) 

§ 18B-1212. No waiver. 

No winery may require any wholesaler to waive compliance with any 

provision of this Chapter. Nothing in this Chapter, however, may be construed 

to limit or prohibit good faith settlements of disputes voluntarily entered into 

between the parties. (1983, c. 85, s. 2.) 

§ 18B-1213. Obligations of purchaser. 

The purchaser of a winery is obligated to all the terms and conditions of an 

agreement in effect on the date of the purchase, except for good cause, which 

includes, 
(1) Revocation of the wholesaler’s permit or license to do business in this 

State, 
(2) Bankruptcy or insolvency of the wholesaler, 

(3) Assignment for the benefit of creditors or similar disposition of the 

assets of the wholesaler, or 
(4) Failure by the wholesaler to comply substantially, without reasonable 

excuse or justification, with any reasonable and material requirement 

imposed upon him by the winery. 
As used in this Article, “purchase” includes the sale of stock, sale of assets, 

merger, lease, transfer, or consolidation. (1983, c. 85, s. 2) 

§ 18B-1214. Prohibited practices enumerated. 

It is a violation of this Article for any winery, directly or indirectly, to engage 

in any of the following practices: 
(1) To restrict the sale of any equity or indebtedness or the transfer of any 

securities of any wholesaler or in any way prevent or attempt to 

prevent the transfer, sale, or issuance of shares of stock or indebted- 

ness to employees, personnel of the wholesaler, or heirs of the 

principal owner, as long as basic financial requirements of the winery 

are complied with and the sale, transfer, or issuance does not have the 

effect of accomplishing a sale of the wholesaler; 

(2) To impose unreasonable standards of performance upon a wholesaler; 

(3) To prohibit directly or indirectly the right of free association among 

wholesalers for any lawful purpose. (1983, c. 85, s. 2.) 

§ 18B-1215. Intent of nondiscrimination. 

It is the intent of this Article that there shall be no unlawful discrimination 

based on race, color, creed, sex, religion, or national origin in any aspect of the 

awarding or maintaining of agreements covered by this Article. (1983, c. 85, s. 

2:) 

CASE NOTES 

Quoted in Empire Distribs. of N.C., Inc. v. Cited in Empire Distribs. of N.C., Inc. v. 

Schieffelin & Co., 677 F. Supp. 847 (W.D.N.C. — Schieffelin & Co., 859 F.2d 1200 (4th Cir. 1988). 

1988). 
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§ 18B-1216. Relation of Article to other laws. 

Nothing in this Article relieves a winery or wholesaler of any obligation, 
duty, or prohibition imposed by any other provision of this Chapter or by G:S. 
75-1.1 or by any other provision of State law, and the remedies provided in this 
Article are nonexclusive. (1983, c. 85, s. 2.) 

§§ 18B-1217 through 18B-1299: Reserved for future codification pur- 
poses. 

ARTICLE 138. 

Beer Franchise Law. 

§ 18B-1300. Purpose. 

Pursuant to the authority of the State under the Twenty-First Amendment 
to the United States Constitution, the General Assembly finds that regulation 
of the business relations between malt beverage manufacturers and importers 
and the wholesalers of such products is necessary to: 

(1) Maintain stability and healthy competition in the malt beverage 
industry in this State. 

(2) Promote and maintain a sound, stable and viable three-tier system of 
distribution of malt beverages to the public. 

(3) Promote the compelling interest of the public in fair business relations 
between malt beverage suppliers and wholesalers, and in the contin- 
uation of beer franchise agreements on a fair basis. | 

(4) Maintain a uniform system of control over the sale, purchase and 
distribution of malt beverages in the State. (1989, c. 142, s. 1.) 

CASE NOTES 

Constitutionality. — The Beer Franchise 
Law does not unreasonably interfere with the 
rights of suppliers to freely contract with 
wholesalers in violation of due process or North 
Carolina’s law of the land clause. Mark IV 
Beverage, Inc. v. Molson Breweries USA, Inc., 

§ 18B-1301. Definitions. 

129 N.C. App. 476, 500 S.E.2d 439 (1998), cert. 
denied, 349 N.C. 231, 515 S.E.2d 705 (1998), 
cert. denied, 349 N.C. 360, 505 S.E.2d 884 
(1998). 

Cited in BJT, Inc. v. Molson Breweries USA, 
Inc., 848 F. Supp. 54 (E.D.N.C. 1994). 

_ (1) “Supplier” means a brewer, bottler, or importer of malt beverages, 
including anyone who holds a brewery, malt beverages importer or nonresident 
malt beverages vendor permit. 

(2) “Wholesaler” means the holder of a malt beverages wholesaler permit. 
(1989, c. 142, s. 1; 1995, c. 466, s. 14.) 

§ 18B-1302. Franchise agreement. 

_(a) Nature of Agreement. — A franchise agreement is a commercial rela- 
tionship between a wholesaler and supplier of a definite or indefinite duration, 
whether written or oral, including: 

(1) A relationship whereby a wholesaler is granted the right to offer and 
sell the brands of malt beverages offered by the supplier; or 

(2) An agreement whereby a supplier grants to a wholesaler a license to 
use a trade name, trademark, service mark or related characteristic 
and in which there is a community of interest in the marking of the 
products of the supplier by lease or otherwise. 
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(b) Existence of Agreement. — A franchise agreement as described in 
subsection (a) exists when: 

(1) The supplier has shipped malt beverages to a wholesaler or accepted 
an order for malt beverages from the wholesaler; 

(2) A wholesaler has paid or the supplier has accepted payment for an 
order of malt beverages intended for sale within this State; 

(3) The supplier and wholesaler have filed with the Commission a 
distribution agreement as required by G.S. 18B-1303; or 

(4) A supplier purchases the right to manufacture a malt beverage 

product, or the trade name for such product, or the right to distribute 

a product, from another supplier with whom the wholesaler has a 
franchise agreement. (1989, c. 142, s. 1.) 

CASE NOTES 

Cited in Mark IV Beverage, Inc. v. Molson 515 S.E.2d 705 (1998), cert. denied, 349 N.C. 

Breweries USA, Inc., 129 N.C. App. 476, 500 360, 505 S.E.2d 884 (1998). 
S.E.2d 439 (1998), cert. denied, 349 N.C. 231, 

§ 18B-1303. Filing of distribution agreement; no discrim1- 

nation. 

(a) Filing. — It is unlawful for a supplier to provide malt beverages to a 

wholesaler unless the Commission has received notification from the supplier 

designating the brands of the supplier which the wholesaler is authorized to 

sell and the territory in which such sales may take place. If the supplier sells 

several brands, the agreement need not apply to all brands. No supplier may 

provide by a distribution agreement for the distribution of a brand to more 

than one wholesaler for the same territory. A wholesaler shall not distribute 

any brand of malt beverage to a retailer whose premises are located outside the 

territory specified in the wholesaler’s distribution agreement for that brand. A 

wholesaler may, however, with the approval of the Commission distribute malt 

beverages outside his designated territory during periods of temporary service 

interruption when requested to do so by the supplier and the wholesaler whose 

service is interrupted. 
(b) No Discrimination. — A wholesaler shall service all retail permit holders 

within his designated territory without discrimination and shall make a good 

faith effort to make available to each retail permit holder in the territory each 

brand of malt beverage which the wholesaler has been authorized to distribute 

in that area. 
(c) No Price Maintenance. — A franchise agreement shall not, either 

expressly or by implication or in its operation, establish or maintain the resale 

price of any brand of malt beverages by a wholesaler. (1989, c. 142, s. 12.1991 

c. 459, s. 9; 1993, c. 415, s. 28; 1995, c. 466, s. 15.) 

CASE NOTES 

“Brand” defined. — The term “brand” as v. Molson Breweries USA, Inc., 129 N.C. App. 

used in the Beer Franchise Act means acom- 476, 500 S.E.2d 439 (1998), cert. denied, 349 

mon identifying name rather than a specific N.C. 231, 515 S.E.2d 705 (1998), cert. denied, 

malt beverage product. Mark IV Beverage, Inc. 349 N.C. 360, 505 S.E.2d 884 (1998). 

§ 18B-1304. Prohibitions. 

It is unlawful for a supplier, or an officer, agent or representative of a 

supplier, to: 
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(1) Coerce or attempt to coerce or persuade a wholesaler to violate any 

provision of the ABC laws or rules of the Department of Revenue; or 

(2) Alter in a material way, terminate, fail to renew, or cause a wholesaler 

to resign from, a franchise agreement with a wholesaler except for 

good cause and with the notice required by G.S. 18B-1305. (1989, c. 

TA2NS al) 

CASE NOTES 

Cited in Mark IV Beverage, Inc. v. Molson 515 S.E.2d 705 (1998), cert. denied, 349 N.C. 

Breweries USA, Inc., 129 N.C. App. 476, 500 360, 505 S.K.2d 884 (1998). 

S.E.2d 439 (1998), cert. denied, 349 N.C. 231, 

§ 18B-1305. Cause for termination of franchise agree- 

ment. 

(a) Meaning of Good Cause. — Good cause for altering or terminating a 
franchise agreement, or failing to renew or causing a wholesaler to resign from 
such an agreement, exists when the wholesaler fails to comply with provisions 
of the agreement which are reasonable, material, not unconscionable, and 
which are not discriminatory when compared with the provisions imposed, by 
their terms or in the manner of enforcement, on other similarly situated 
wholesaler by the supplier. In any dispute over alteration, termination, failure 
to renew or causing a wholesaler to resign from a franchise agreement, the 
burden is on the supplier to establish that good cause exists for the action. 

(b) Notice of Cause. — At least 90 days before altering, terminating or 
failing to renew a franchise agreement for good cause, the supplier must give 
the wholesaler written notice of the intended action and the specific reasons for 
it. If the cause for the alteration, termination or failure to renew is subject to 
correction by the wholesaler, and the wholesaler makes such correction within 
45 days of receipt of the notice, the notice shall be void. 

(c) Termination for Cause without Advance Notice. — A supplier may 
terminate or fail to renew a franchise agreement for any of the following 
reasons, and the termination shall be complete upon receipt by the wholesaler 
of a written notice of the termination and the reason: 

(1) Insolvency of the wholesaler, the dissolution or liquidation of the 
wholesaler, or the filing of any petition by or against the wholesaler 
under any bankruptcy or receivership law which materially affects 
the wholesaler’s ability to remain in business. 

(2) Revocation of the wholesaler’s State or federal permit or license for 
more than 30 days. 

(3) Conviction of the wholesaler, or of a partner or individual who owns 
ten percent (10%) or more of the partnership or stock of the whole- 
saler, of a felony which might reasonably be expected to adversely 
affect the goodwill or interest of the wholesaler or supplier. The 
provisions of this subdivision shall not apply, however, if the whole- 
saler or its existing partners or stockholders shall have the right to 
purchase the interest of the offending partner or stockholder, and 
such purchase is completed within 15 days of the conviction. 

(4) Fraudulent conduct by the wholesaler in its dealings with the supplier 
or its products. 

(5) Failure of the wholesaler to pay for the supplier’s products according 
to the established terms of the supplier. 

(6) Assignment, sale or transfer of the wholesaler’s business or control of 
the wholesaler without the written consent of the supplier, except as 
provided in G.S. 18B-1307. 
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(d) Absence of Good Cause. — Good cause for alteration, termination or 
failure to renew a franchise agreement does not include: 

(1) The failure or refusal of the wholesaler to engage in any trade practice, 
conduct or activity which would violate federal or State law. 

(2) The failure or refusal of the wholesaler to take any action which would 
be contrary to the provisions of this Article. 

(3) Achange in the ownership of the supplier or the acquisition by another 
supplier of the brewery, brand or trade name or trademark, or 
acquisition of the right to distribute a product, from the original 
supplier. (1989, c. 142, s. 1.) 

CASE NOTES 

Cited in Mark IV Beverage, Inc. v. Molson 515 S.E.2d 705 (1998), cert. denied, 349 N.C. 
Breweries USA, Inc., 129 N.C. App. 476, 500 360, 505 S.E.2d 884 (1998). 

S.E.2d 439 (1998), cert. denied, 349 N.C. 231, 

§ 18B-1306. Remedies for wrongful termination. 

(a) Injunctive Relief. — A wholesaler whose franchise agreement is altered, 

terminated or not renewed in violation of this Article may bring an action to 

enjoin such unlawful alteration, termination or failure to renew. The action 

may be brought in the county in which the wholesaler has its principal place 

of business or in any county in which the wholesaler receives or distributes the 

products in issue. Any injunction issued pursuant to this subsection shall 

require the wholesaler to supply the customers in its territory with their 

reasonable retail requirements and to otherwise serve the territory. 

(b) Monetary Damages. — In lieu of injunctive relief, a wholesaler whose 

franchise agreement is altered, terminated or not renewed in violation of this 

Article shall be entitled to recover monetary damages from the supplier. The 

amount to which the wholesaler is entitled shall be the value of the wholesal- 

er’s business distributing the supplier’s products, including: 

(1) The laid-in costs to the wholesaler of the inventory of the supplier’s 

products, including any State and local taxes paid on the inventory by 

the wholesaler, plus a reasonable charge for handling of the products 
upon surrender of the inventory to the supplier. 

(2) The fair market value of all assets, including ancillary businesses of 

the wholesaler used in distributing the supplier’s products. The total 

compensation to be paid to the wholesaler shall be reduced, however, 

by any amount received by the wholesaler from sale of assets of the 

business used in distributing the supplier’s products as well as by the 

value such assets have to the wholesaler unrelated to the supplier’s 

products. “Fair market value” means the highest dollar amount at 

which a seller would be willing to sell and a buyer willing to buy at a 

time prior to the alteration, termination or failure to renew, when 

each possesses all information relevant to the transaction. (1989, c. 

142, s. 1.) 

CASE NOTES 

Right of Wholesaler to Sue Wholesaler. denied, 349 N.C. 231, 515 S.E.2d 705 (1998), 

— The Beer Franchise Law entitles one whole- cert. denied, 349 N.C. 360, 505 S.E.2d 884 

saler to sue another based upon an alterationor (1998). 

termination of a franchise agreement. Mark IV Stated in BJT, Inc. v. Molson Breweries 

Beverage, Inc. v. Molson Breweries USA, Inc., USA, Inc., 848 F. Supp. 54 (E.D.N.C. 1994). 

129 N.C. App. 476, 500 S.E.2d 439 (1998), cert. 
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§ 18B-1307. Transfer of wholesaler’s business. 

(a) Right of Transfer to Designated Family Member upon Death. — Upon 
the death of a wholesaler, that individual’s interest in the wholesaler business, 
including the rights under the franchise agreement with the supplier, may be 
transferred or assigned to a designated family member. The transfer or 
assignment shall not be effective until written notice is given to the supplier, 
but the supplier’s consent is not required for the transfer or assignment. 
“Designated family member” means the deceased wholesaler’s spouse, child, 
grandchild, parent, brother or sister, who is entitled to inherit the deceased 
wholesaler’s ownership interest under the terms of the deceased wholesaler’s 
will or other testamentary device or under the laws of intestate succession. 
With respect to an incapacitated individual having an ownership interest in a 
wholesaler, the term “designated family member” also means the person 
appointed by the court as the conservator of such individual’s property. The 
term also includes the appointed and qualified personal representative and the 
testamentary trustee of a deceased wholesaler. 

(b) Approval of Certain Transfers. — Upon notice to and approval by the 
supplier, an individual owning an interest in a wholesaler may sell, assign or 
transfer that interest, including the wholesaler’s rights under its franchise 
agreement with the supplier, to any qualified person. Within 30 days of receipt 
of notice of the intended sale, assignment or transfer, the supplier shall request 
any additional relevant, material information reasonably necessary for decid- 
ing whether to approve the transaction. The supplier shall have 30 days from 
receipt of that information to object to the sale, assignment or transfer. The 
supplier may object only if the proposed transferee fails to meet qualifications 
and standards that are nondiscriminatory, material, reasonable and consis- 
tently applied to North Carolina wholesalers by the supplier. The burden shall 
be upon the supplier to prove that the proposed transferee is not qualified. 

(c) Damages. — A supplier who disapproves or prevents a proposed assign- 
ment or change of ownership in violation of this section shall be liable to the 
wholesaler who proposed to make the sale, assignment or transfer for the 
difference between the disapproved sale price and a subsequent actual price of 
a sale of the same assets completed within a reasonable period. If, however, the 
proposed transfer or sale was to a business associate at a bargain price, the 
amount of compensation shall be at least the fair market value of the interest 
proposed to be sold or transferred, minus the proceeds of an actual sale of the 
interest completed within a reasonable time. (1989, c. 142, s. 1.) 

CASE NOTES 

A plaintiff must allege both that a defen- 
dant acted unreasonably within the meaning of 
the statute and that the plaintiff (who meets 
the statutory standards) suffered the damages 
contemplated by the statute. Allied Distribs., 
Inc. v. Latrobe Brewing Co., 847 F. Supp. 376 
(E:D.N:-C. 1993). 

Failure to State a Claim. — Where plain- 

tiff pleaded a wrongful refusal to approve a 
transfer in accordance with subsection (b), 
there was no allegation that plaintiff suffered 
the kind of damages specified in subsection (c); 
therefore, plaintiff failed to state a claim upon 
which relief may be granted pursuant to this 
section. Allied Distribs., Inc. v. Latrobe Brewing 
Co., 847 F. Supp. 376 (E.D.N.C. 1993). 

§ 18B-1308. Article part of all franchise agreements. 
The provisions of this Article shall be part of all franchise agreements as 

defined in G.S. 18B-1302 and may not be altered by the parties. (1989, c. 142, 
Sieks) 
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Chapter 19. 

Offenses Against Public Morals. 

Article 1. Sec. 
19-6.1. Forfeiture of real property. 

Abatement of Nuisances. 
: 19-7. How order of abatement may be can- 

Sec. celed. 
19-1. What are nuisances under this Chapter. 19-8. Costs. 
19-1.1. Definitions. 19-8.1. Immunity. 
19-1.2. Types of nuisances. 19-8.2. Right of entry. 
19-1.3. Personal property as a nuisance; 19-8.3. Severability. 

knowledge of nuisance. 
19-1.4. Liability of successive owners for con- Article 2. 

tinuing nuisance. 

19-1.5. Abatement does not preclude action. Civil Remedy for Sales of Harmful 
19-2. [Repealed.] Materials to Minors. 

19-2.1. Action for abatement; injunction. 19-9. Title. 
19-2.2. Pleadings; jurisdiction; venue; applica- 4949 py rposes 

tion for preliminary injunction. 19-11. Be hit police 
19-2.3. Temporary order restraining removal 

of personal property from pre- 
mises; service; punishment. 

19-2.4. Notice of hearing on preliminary in- 
junction; consolidation. 

19-2.5. Hearing on the preliminary injunction; 

19-12. Definitions. 
19-13. Commencement of civil proceeding. 
19-14. Filing and form of complaint. 

19-15. Examination by the court; probable 
cause; service of summons. 

issuance. 19-16. Appearance and answer; default judg- 

19-3. Priority of action; evidence. ment. 
19-4. Violation of injunction; punishment. 19-17. Trial. 

19-5. Content of final judgment and order. 19-18. Judgment; limitation to district. 
19-6. Civil penalty; forfeiture; accounting; lien 19-19. Injunctions. 

as to expenses of abatement; in- 19-20. Contempt; defenses; extradition. 

validation of lease. 19-21. [Repealed.] 

ARTICLE 1. 

Abatement of Nuisances. 

§ 19-1. What are nuisances under this Chapter. 

(a) The erection, establishment, continuance, maintenance, use, ownership 

or leasing of any building or place for the purpose of assignation, prostitution, 

gambling, illegal possession or sale of alcoholic beverages, illegal possession or 

sale of controlled substances as defined in the North Carolina Controlled 

Substances Act, or illegal possession or sale of obscene or lewd matter, as 

defined in this Chapter, shall constitute a nuisance. 
(b) The erection, establishment, continuance, maintenance, use, ownership 

or leasing of any building or place wherein or whereon are carried on, 

conducted, or permitted repeated acts which create and constitute a breach of 

the peace shall constitute a nuisance. 
(b1) The erection, establishment, continuance, maintenance, use, owner- 

ship or leasing of any building or place wherein or whereon are carried on, 

conducted, or permitted repeated activities or conditions which violate a local 

ordinance regulating sexually oriented businesses so as to contribute to 
adverse secondary impacts shall constitute a nuisance. 

(c) The building, place, vehicle, or the ground itself, in or upon which a 

nuisance as defined in subsection (a), (b), or (b1) of this section is carried on, 

and the furniture, fixtures, and contents, are also declared a nuisance, and 
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shall be enjoined and abated as hereinafter provided. (Pub. Loc. 1913, c. 761, 
s. 25; 1919, c. 288; C.S., s. 3180; 1949, c. 1164; 1967, c. 142; 1971, c. 655; 1977, 
c. 819, ss. 1, 2; 1981, c. 412, s. 4; c. 747, s. 66; 1998-46, s. 7; 1999-371, s. 1.) 

Cross References. — As to criminal actions 
for prostitution, see § 14-203 et seq.; for gam- 
bling, see § 14-289 et seq.; for unlawful sale of 

whiskey, see § 18B-304. As to constitutionality 
of final judgment and order under this Article, 
see note to § 19-5. 
Legal Periodicals. — For note on estuarine 

pollution, see 49 N.C.L. Rev. 921 (1971). 
For survey of 1977 constitutional law, see 56 

N.C.L. Rev. 943 (1978). 
For article, “Regulating Obscenity Through 

the Power to Define and Abate Nuisances,” see 

14 Wake Forest L. Rev. 1 (1978). 

For survey of 1980 constitutional law, see 59 
N.C.L. Rev. 1088 (1981). 

For note on control of obscenity through 
enforcement of a nuisance statute, see 4 

Campbell L. Rev. 139 (1981). 
For survey of 1981 constitutional law, see 60 

N.C.L. Rev. 1272 (1982). 

For comment discussing the constitutionality 
of North Carolina’s nuisance abatement stat- 
ute, see 61 N.C.L. Rev. 685 (1983). 

For article, “Obscenity: The Justices’ (Not So) 
New Robes,” see 8 Campbell L. Rev. 387 (1986). 

CASE NOTES 

Constitutionality. — This Article is not 
facially unconstitutional. Fehlhaber v. North 
Carolina, 675 F.2d 1365 (4th Cir. 1982). 

The North Carolina legislature chose the 
civil injunctive abatement route for control of 
pornography, a route with many hazards to 
successful negotiation, but, as now interpreted 
by the North Carolina Supreme Court, this 
Article effectively survives under U.S. Const., 
Amend. I and U.S. Const., Amend. XIV analy- 
sis. Fehlhaber v. North Carolina, 675 F.2d 1365 

(4th Cir. 1982). 
This and the following sections, providing for 

the abatement of public nuisances, are consti- 
tutional as a valid exercise of the police power 
of the State. Carpenter v. Boyles, 213 N.C. 432, 
196 S.E. 850 (1938). See also Barker v. Palmer, 
217 N.C. 519, 8 S.E.2d 610 (1940); State ex rel. 
Summrell v. Carolina-Virginia Racing Ass’n, 
239 N.C. 591, 80 S.E.2d 638 (1954); State ex rel. 
Taylor v. Carolina Racing Ass’n, 241 N.C. 80, 84 
S.E.2d 390 (1954). 

Even if § 19-5 unconstitutionally authorizes 
a judge to close a business after it has been 
declared a nuisance because of past exhibitions 
or sales of obscene material, a question not 
before the Supreme Court, § 19-5 is severable 

from the remaining provisions of this Chapter 
and does not render this Chapter unconstitu- 
tional on its face. State ex rel. Andrews v. 
Chateau X, Inc., 296 N.C. 251, 250 S.E.2d 603 
(1979), vacated, 445 U.S. 947, 100 S. Ct. 1593, 
63 L. Ed. 2d 782 (1980), on remand, 302 N.C. 
321, 275 S.E.2d 443 (1981), adopting opinion of 
296 N.C. 251 by reference. 

This section is not unconstitutionally vague 
or overbroad in describing one type of public 
nuisance as a place of business regularly oper- 
ated or maintained for purposes of “prostitu- 
tion,” and as used in this section, “prostitution” 
includes the offering or receiving of the body, in 

return for a fee, for acts of vaginal intercourse, 
anal intercourse, fellatio, cunnilingus, mastur- 

bation, or physical contact with a person’s gen- 
itals, pubic area, buttocks or breasts. State ex 
rel. Gilchrist v. Hurley, 48 N.C. App. 433, 269 
S.E.2d 646 (1980), cert. denied, 301 N.C. 720, 
274 S.E.2d 233 (1981). 
The North Carolina obscenity nuisance 

statute is directed to pictorial obscenity. It 
does not apply to written material, and it reg- 
ulates commercial trafficking in obscene picto- 
rial material only if the exhibition of obscene 
films is “a predominant and regular course of 
business” and if other obscene pictorial materi- 
als are “a principal or substantial part of the 
stock in trade.” By such means, the legislature 
has confined its nuisance abatement authoriza- 
tion to theaters regularly showing porno- 
graphic films to adult audiences and to “adult 
bookstores” with coin-operated film projectors 
explicitly showing sexual activity or photo- 
graphs or pictorial magazines showing similar 
activity, or two or three of them. Fehlhaber v. 
North Carolina, 675 F.2d 1365 (4th Cir. 1982). 

All written material is excluded from 
the reach of this Article. Fehlhaber v. North 
Carolina, 675 F.2d 1365 (4th Cir. 1982). 

Article Inapplicable to Newsstand or 
Bookstore. — This Article clearly does not 
apply to the operator of a newsstand carrying 
materials usually to be found in newsstands 
and hotel and airline terminals, but who car- 
ries a magazine, an occasional issue of which 
might be challenged as obscene, nor does it 
apply to a bookstore, however salacious some of 
the written material in the books may be. 
Fehlhaber v. North Carolina, 675 F.2d 1365 
(4th Cir. 1982). 
A public nuisance under Chapter 19 can 

be enjoined regardless of the proximity of 
the nuisance to other structures. State ex 
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rel. Onslow County v. Mercer, 128 N.C. App. 
371, 496 S.E.2d 585 (1998). 
Nuisance Need Not Be Nucleus of Crime. 

— It is not essential to the nuisance defined by 
this section that the acts of the customers 
which impart that quality to the premises and 
the business conducted there should be viola- 
tions of the criminal law, either generally 
speaking or under the terms of the statute, nor 
is it necessary that the nuisance declared 
should have a nucleus of crime essential to its 
existence. While nuisance is frequently associ- 
ated with criminal offenses, the law is not 
under the necessity of predicating one crime 
upon another to make valid its denunciation of 
an act which it denominates a nuisance. State 
v. Brown, 221 N.C. 301, 20 S.E.2d 286 (1942). 

Full-Fledged Civil Trial Contemplated. 
— The basic statutory scheme is that one 
accused of operating a nuisance by the exhibi- 
tion or sale of lewd materials should have a 
full-fledged civil trial during which he runs no 
risk of the imposition of a criminal penalty. 
Fehlhaber v. North Carolina, 675 F.2d 1365 

(4th Cir. 1982). 
Injunctions against Actions under Color 

of Legislative Authority. — Ruling in State 
ex rel. Amick v. Lancaster, 228 N.C. 157, 44 
S.E.2d 733 (1947), in which an action was 
brought under this Chapter to enjoin as a 
nuisance the operation of a liquor store by a 
town pursuant to Session Laws 1947, c. 862, 
that since the alcoholic control board was act- 
ing “under color of legislative authority” the 
remedy by action under this Chapter was inap- 
propriate should be restricted to actions to 
enjoin the operations of a governmental board 
acting “under color of legislative authority,” and 
should not be extended to actions to enjoin the 
operations of a private person, firm, association 
or corporation acting “under color of legislative 
authority.” State ex rel. Taylor v. Carolina Rac- 
ing Ass’n, 241 N.C. 80, 84 S.E.2d 390 (1954). 

Betting on dog races under a pari-mu- 
tuel system having no other purpose than that 
of providing the facilities for placing bets, cal- 
culating odds and determining winnings, if any, 
constitutes gambling, and is subject to abate- 
ment by injunction as a statutory nuisance 
under this Chapter unless specifically permit- 
ted by a constitutional statute. State v. Caro- 
lina Racing Ass’n, 241 N.C. 80, 84 S.E.2d 390 

(1954). 
Race Track Operated under Unconstitu- 

tional Statute. — Where the statute under 
which defendant maintains and operates a race 
track for pari-mutuel betting is unconstitu- 
tional, a private citizen may maintain an action 
in the name of the State to enjoin the operation 
of such track as a public nuisance in a proceed- 
ing under this Chapter. State ex rel. Summrell 
vy. Carolina-Virginia Racing Ass’n, 239 N.C. 591, 
80 S.E.2d 638 (1954). 

ART. 1. ABATEMENT OF NUISANCES §19-1 

Establishment Facilitating Betting on 
Races. — The maintenance of an establish- 
ment with ticker tape and other paraphernalia 
to facilitate the making of wagers on horse 
races, in which offers to lay wagers were trans- 
mitted to race tracks outside the State, and 

through which wagers were paid off to success- 
ful betters, constituted a public nuisance. State 
v. Brown, 221 N.C. 301, 20 S.E.2d 286 (1942). 

Opening of Safe on Premises Where Nui- 
sance Maintained. — Where, in an action 
under this Chapter to abate a public nuisance 
on the sole ground that the premises were used 
for the unlawful sale of whiskey, etc., a safe 
found in the padlocked building was opened by 
the sheriff and no whiskey or other intoxicating 
beverages were found therein, the court could 
not thereafter require that the safe be reopened 
for the purpose of taking an inventory thereof, 
there being nothing to show the materiality of 
anything in the safe as bearing upon the ques- 
tion of abatement. Such inventory would be an 
invasion of the property rights of defendant 
without due process of law. State ex rel. Hooks 
v. Flowers, 247 N.C. 558, 101 S.E.2d 320 (1958). 

Authority of Municipalities Concerning 
Nuisances. — Under the authority conferred 
upon a municipal corporation to adopt ordi- 
nances for the government of the corporation 
and to abate nuisances, no power is granted to 
enact that the permitting of prostitution by the 
owner or occupant of any house therein shall 
constitute such owner or occupant the keeper of 
a house of ill fame, nor to declare what shall be 

a bawdy house or a disorderly house. State v. 
Webber, 107 N.C. 962, 12 S.K. 598 (1890). 

Admission of Evidence Held Error. — 
Where defendant was not charged with main- 
taining a nuisance, the admission of evidence 
tending to show the general reputation of de- 
fendant’s premises was error. State v. Tessnear, 
265 N.C. 319, 144 S.E.2d 43 (1965). 

Applied in State ex rel. Amick v. Lancaster, 
228 N.C. 157, 44 S.E.2d 733 (1947); State ex rel. 
Bowman v. Fipps, 266 N.C. 535, 146 S.E.2d 395 
(1966); State ex rel. Jacobs v. Sherard, 36 N.C. 

App. 60, 243 S.E.2d 184 (1978). 
Cited in State v. Alverson, 225 N.C. 29, 33 

S.E.2d 135 (1945); State v. Murphy, 235 N.C. 
503, 70 S.E.2d 498 (1952); State ex rel. 

Summrell v. Carolina-Virginia Racing Ass’n, 
240 N.C. 614, 83 S.E.2d 501 (1954); State ex rel. 
Bowman v. Malloy, 264 N.C. 396, 141 S.E.2d 
796 (1965); State v. Smith, 265 N.C. 173, 143 
S.E.2d 293 (1965); Animal Protection Soc’y of 
Durham, Inc. v. State, 95 N.C. App. 258, 382 
S.E.2d 801 (1989); State ex rel. Rhodes v. 

Simpson, 325 N.C. 522, 385 S.E.2d 329 (1989); 
Moore v. City of Creedmoor, 120 N.C. App. 27, 

460 S.E.2d 899 (1995). 
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§ 19-1.1. Definitions. 

As used in this Chapter relating to illegal possession or sale of obscene 
matter or to the other conduct prohibited in G.S. 19-1(a), the following 
definitions shall apply: | 

(1) “Breach of the peace” means repeated acts that disturb the public 
order including, but not limited to, homicide, assault, affray, commu- 
nicating threats, unlawful possession of dangerous or deadly weap- 
ons, and discharging firearms. 

(la) “Knowledge” or “knowledge of such nuisance” means having knowl- 
edge of the contents and character of the patently offensive sexual 
conduct which appears in the lewd matter, or knowledge of the acts of 
lewdness. With regard to nuisances involving assignation, prostitu- 
tion, gambling, the illegal possession or sale of alcoholic beverages, 
the illegal possession or sale of controlled substances as defined in the 
North Carolina Controlled Substances Act, or repeated acts which 
create and constitute a breach of the peace, evidence that the 
defendant knew or by the exercise of due diligence should have known 
of the acts or conduct constitutes proof of knowledge. 

(2) “Lewd matter” is synonymous with “obscene matter” and means any 
matter: 
a. Which the average person, applying contemporary community 

standards, would find, when considered as a whole, appeals to the 
prurient interest; and 

b. Which depicts patently offensive representations of: 
1. Ultimate sexual acts, normal or perverted, actual or simu- 

lated; 
2. Masturbation, excretory functions, or lewd exhibition of the 

genitals or genital area; 
3. Masochism or sadism; or 
4. Sexual acts with a child or animal. 

Nothing herein contained is intended to include or proscribe any 
writing or written material, nor to include or proscribe any matter 
which, when considered as a whole, and in the context in which it is 
used, possesses serious literary, artistic, political, educational, or 
scientific value. 

(3) “Lewdness” is synonymous with obscenity and shall mean the act of 
selling, exhibiting or possessing for sale or exhibition lewd matter. 

(4) “Matter” means a motion picture film or a publication or both. 
(5) “Motion picture film” shall include any: 

a. Film or plate negative; 
b. Film or plate positive; 
c. Film designed to be projected on a screen for exhibition; 
d. Films, glass slides or transparencies, either in negative or positive 

form, designed for exhibition by projection on a screen; 
e. Video tape, compact disc, digital video disc, or any other medium 

used to electronically reproduce images on a screen. 
(6) “Person” means any individual, partnership, firm, association, corpo- 

ration, or other legal entity. 
(7) “Place” includes, but is not limited to, any building, structure or places, 

or any separate part or portion thereof, whether permanent or not, or 
the ground itself. | 

(7a) “Preserving the status quo” as used in G.S. 19-2.3 means returning 
conditions to the last actual, peaceable, lawful, and noncontested 
status which preceded the pending controversy and not allow the 
nuisance to continue. 
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(7b) “Prostitution” means offering in any manner or receiving of the body 
in return for a fee, for acts of vaginal intercourse, anal intercourse, 
fellatio, cunnilingus, masturbation, or physical contact with a person’s 
genitals, pubic area, buttocks, or breasts, or other acts of sexual 
conduct offered or received for pay and sexual gratification. 

(8) “Publication” shall include any book, magazine, pamphlet, illustration, 
photograph, picture, sound recording, or a motion picture film which 
is offered for sale or exhibited in a coin-operated machine. 

(9) “Sale of obscene or lewd matter” means a passing of title or right of 
possession from a seller to a buyer for valuable consideration, and 
shall include, but is not limited to, any lease or rental arrangement or 
other transaction wherein or whereby any valuable consideration is 
received for the use of, or transfer or possession of, lewd matter. 

(10) “Sale” as the term relates to proscribed acts other than sale of 
obscene or lewd matter shall have the same meaning as the term is 
defined in Chapter 18B and Chapter 90 of the General Statutes 
prohibiting the illegal sale of alcoholic beverages and controlled 
substances respectively. 

(11) “Used for profit” shall mean any use of real or personal property to 
produce income in any manner, including, but not limited to, any 
commercial or business activities, or selling, leasing, or otherwise 
providing goods and services for profit. (1977, c. 819, s. 3; 1981, c. 412, 
s. 4; c. 747, s. 66; 1999-371, s. 2.) 

Cross References. — As to the North Caro- Legal Periodicals. — For note on control of 
lina Controlled Substances Act, see § 90-86 et obscenity through enforcement of a nuisance 
seq. statute, see 4 Campbell L. Rev. 139 (1981). 

Editor’s Note. — Subdivisions (1) and (1a) For article, “Regulation of Pornography — 
were renumbered as such at the direction ofthe |The North Carolina Approach,” see 21 Wake 
Revisor of Statutes. Forest L. Rev. 263 (1986). 

CASE NOTES 

Applied in Fehlhaber v. North Carolina, 675 
F.2d 1365 (4th Cir. 1982). 

§ 19-1.2. Types of nuisances. 

The following are declared to be nuisances wherein obscene or lewd matter 
or other conduct prohibited in G.S. 19-1(a) is involved: 

(1) Any and every place in the State where lewd films are publicly 
exhibited as a predominant and regular course of business, or pos- 
sessed for the purpose of such exhibition; 

(2) Any and every place in the State where a lewd film is publicly and 
repeatedly exhibited, or possessed for the purpose of such exhibition; 

(3) Any and every lewd film which is publicly exhibited, or possessed for 
such purpose at a place which is a nuisance under this Article; 

(4) Any and every place of business in the State in which lewd publica- 
tions constitute a principal or substantial part of the stock in trade; 

(5) Any and every lewd publication possessed at a place which is a 
nuisance under this Article; 

(6) Every place which, as a regular course of business, is used for the 
purposes of lewdness, assignation, gambling, the illegal possession or 
sale of alcoholic beverages, the illegal possession or sale of controlled 
substances as defined in the North Carolina Controlled Substances 
Act, or prostitution, and every such place in or upon which acts of 
lewdness, assignation, gambling, the illegal possession or sale of 
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alcoholic beverages, the illegal possession or sale of controlled sub- 

stances as defined in the North Carolina Controlled Substances Act, 

or prostitution, are held or occur. (1977, c. 819, s. 3; 1981, c. 412, s. 4; 

c. 747, s. 66; 1999-371, s. 3.) 

CASE NOTES 

In order for a bookstore to be a nui- 
sance, the lewd publications must constitute a 
principal or substantial part of the stock in the 
trade. State ex rel. Andrews v. Chateau X, Inc., 

296 N.C. 251, 250 S.E.2d 603 (1979), vacated, 
445 U.S. 947, 100 S. Ct. 1593, 63 L. Ed. 2d 782 
(1980), on remand, 302 N.C. 321, 275 S.E.2d 
443 (1981), adopting opinion of 296 N.C. 251 by 
reference. 
Not every isolated obscene publication 

is anuisance that can be abated under § 19-5. 

First it must be found that the book or maga- 
zine is one of many, such that all together they 
make up a large part of the bookstore’s inven- 
tory. Once this initial determination is made, 
however, each individual obscene publication 1s 
a nuisance, and any and every one of them can 
be abated. State ex rel. Andrews v. Chateau X, 
Ince e296eN-Cag2p 1 250.5 9.15:2d 603) (1979); 
vacated, 445 U.S. 947, 100S. Ct. 1593, 63 L. Ed. 

2d 782 (1980), on remand, 302 N.C. 321, 275 
S.E.2d 443 (1981), adopting opinion of 296 N.C. 
251 by reference. . 

Burden on State to Prove Obscenity. — 
The State is required to prove all the elements 
of obscenity found in subdivision (2) of this 
section in a nuisance action, including proof 
that the material as a whole lacks “serious 
literary, artistic, political, educational, or scien- 

tific value.” State ex rel. Andrews v. Chateau X, 

Inc., 296 N.C. 251, 250 S.E.2d 603, 1979); 
vacated, 445 U.S. 947, 100S. Ct. 1593, 63 L. Ed. 
2d 782 (1980), on remand, 302 N.C. 321, 275 
S.E.2d 443 (1981), adopting opinion of 296 N.C. 
251 by reference. 

Quoted in State ex rel. Gilchrist v. Hurley, 
48 N.C. App. 433, 269 S.E.2d 646 (1980). 

Stated in Fehlhaber v. North Carolina, 675 
F.2d 1365 (4th Cir. 1982). 

§ 19-1.3. Personal property as a nuisance; knowledge of 
nuisance. 

The following are also declared to be nuisances, as personal property used in 
conducting and maintaining a nuisance under this Chapter: 

(1) All moneys paid as admission price to the exhibition of any lewd film 
found to be a nuisance; 

(2) All valuable consideration received for the sale of any lewd publication 
which is found to be a nuisance; | 

(3) All money or other valuable consideration, vehicles, conveyances, or 
other property received or used in gambling, prostitution, the illegal 
sale of alcoholic beverages or the illegal sale of substances proscribed 
under the North Carolina Controlled Substances Act, as well as the 
furniture and movable contents of a place used in connection with 
such prohibited conduct. 

From and after service of a copy of the notice of hearing of the application for 
a preliminary injunction, provided for in G.S. 19-2.4 upon the place, or its 
manager, or acting manager, or person then in charge, all such parties are 
deemed to have knowledge of the contents of the restraining order and the use 
of the place occurring thereafter. Where the circumstantial proof warrants a 
determination that a person had knowledge of the nuisance prior to such 
service of process, the court may make such finding. (1977, c. 819, s. 3; 1981, 
c. 412, s. 4; c. 747, s. 66; 1999-371, s. 4.) 

§ 19-1.4,. Liability of successive owners for continuing nui- 
sance. 

After notice of a temporary restraining order, preliminary injunction, or 
permanent injunction, every successive owner of property who neglects to 
abate a continuing nuisance upon, or in the use of such property, created bya 
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former owner, is liable therefor in the same manner as the one who first 
created it: (1977, c. 819, 's. 3.) 

§ 19-1.5. Abatement does not preclude action. 

The abatement of a nuisance does not prejudice the right of any person to 
recover damages for its past existence. (1977, c. 819, s. 3.) 

§ 19-2: Repealed by Session Laws 1977, c. 819, s. 4. 

Cross References. — For present provi- 
sions covering the subject matter of the re- 
pealed section, see §§ 19-2.1 to 19-2.5. 

§ 19-2.1. Action for abatement; injunction. 

Wherever a nuisance is kept, maintained, or exists, as defined in this Article, 
the Attorney General, district attorney, county, municipality, or any private 
citizen of the county may maintain a civil action in the name of the State of 
North Carolina to abate a nuisance under this Chapter, perpetually to enjoin 
all persons from maintaining the same, and to enjoin the use of any structure 
or thing adjudged to be a nuisance under this Chapter; provided, however, that 
no private citizen may maintain such action where the alleged nuisance 
involves the illegal possession or sale of obscene or lewd matter. 
Upon request from the Attorney General, district attorney, county or 

municipality, including the sheriff or chief of police of any county or munici- 
pality, the Alcohol Law Enforcement Division of the Department of Crime 
Control and Public Safety or any other law enforcement agency with jurisdic- 
tion may investigate alleged public nuisances and make recommendations 
regarding actions to abate the public nuisances. 

If an action is instituted by a private person, the complainant shall execute 
a bond prior to the issuance of a restraining order or a temporary injunction, 
with good and sufficient surety to be approved by the court or clerk thereof, in 
the sum of not less than one thousand dollars ($1,000), to secure to the party 
enjoined the damages he may sustain if such action is wrongfully brought, not 
prosecuted to final judgment, or is dismissed, or is not maintained, or if it is 
finally decided that the temporary restraining order or preliminary injunction 
ought not to have been granted. The party enjoined shall have recourse against 
said bond for all damages suffered, including damages to his property, person, 
or character and including reasonable attorney’s fees incurred by him in 
making defense to said action. No bond shall be required of the prosecuting 
attorney, the Attorney General, county, or municipality, and no action shall be 
maintained against any public official or public entity, their employees, or 
agents for investigating or maintaining an action for abatement of a nuisance 
under the provisions of this Chapter. (1977, c. 819, s. 4; 1995, c. 528, s. 1; 
1999-371, s. 5.) 

Legal Periodicals. — For article, “The 
Common Law Powers of the Attorney General 
of North Carolina,” see 9 N.C. Cent. L.J. 1 
(1977). 

For comment on taxpayers’ actions, see 13 
Wake Forest L. Rev. 397 (1977). 

For survey of 1980 constitutional law, see 59 
N.C.L. Rev. 1088 (1981). 

For note on control of obscenity through 
enforcement of a nuisance statute, see 4 

Campbell L. Rev. 139 (1981). 
For survey of 1981 constitutional law, see 60 

N.C.L. Rev. 1272 (1982). 
For comment discussing the constitutionality 

of North Carolina’s nuisance abatement stat- 
ute, see 61 N.C.L. Rev. 685 (1983). 
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CASE NOTES 

Editor’s Note. — Many of the annotations 
set out below are from cases decided under 

former § 19-2. 

An action to abate a public nuisance by 
injunction or otherwise must be main- 
tained in the name of the State, and this 

section designates with particularity those who 
may become relators and prosecute the cause in 
the name of the State. Dare County v. Mater, 
235 N.C=179, 69 S.E.2d 244 (1952). 
County Commissioners May Not Prose- 

cute Action in Name of County. — While the 
members of a county board of commissioners 
may, as individuals, become relators under this 
section, they may not prosecute this action in 

the name of the county. Dare County v. Mater, 
235 N.C. 179, 69 S.E.2d 244 (1952). 
Procedure Cannot Be Invoked against 

Alcoholic Control Board. — It was never 
intended that the procedure here invoked to 
abate a nuisance should be applied against the 
alcoholic control board set up under color of 
legislative authority, or against one who rents a 
building to such a board for the purpose of 
operating a liquor control store. State ex rel. 

Amick v. Lancaster, 228 N.C. 157, 44 S.E.2d 

733 (1947). 
Proceeding Must Be Based on Specific 

Act Denounced by § 19-1. — The proceeding 
by a citizen in the name of the State for injunc- 
tion, the closing of a place of business and the 
seizure and sale of the personal property used 
therewith, must be based upon allegation and 
proof of one or more of the specific acts de- 
nounced by § 19-1. State ex rel. Dickey v. 

Alverson, 225 N.C. 29, 33 S.E.2d 135 (1945). 
Allegation of Direct Injury to Citizen 

Bringing Action Not Required. — While 
ordinarily a resident and citizen may not enjoin 
public officials from putting into effect the pro- 
visions of a legislative enactment on the ground 
that the act is unconstitutional unless he al- 
leges and proves that he will suffer direct 
injury, such allegation is not necessary in an 
action in the name of the State under this 
section to enjoin the maintenance of a gambling 
nuisance. State ex rel. Summrell v. Carolina- 
Virginia Racing Ass’n, 239 N.C. 591, 80 S.E.2d 
638 (1954). 
Bond Requirement for Private Com- 

plainants is Constitutional. — The provision 
of this statute requiring a private citizen to post 
a bond, while the district attorney is not re- 
quired to do so, is a valid distinction and does 
not thereby constitute arbitrary and capricious 
State action. State ex rel. Gilchrist v. Hurley, 48 
N.C. App. 433, 269 S.E.2d 646 (1980), cert. 
denied, 301 N.C. 720, 274 S.E.2d 233 (1981). 
Burden on State to Prove Obscenity. — 

The State is required to prove all the elements 

of obscenity found in § 19-1.2(2) in a nuisance 
action, including proof that the material as a 
whole lacks “serious literary, artistic, political, 
educational, or scientific value.” State ex rel. 

Andrews v. Chateau X, Inc., 296 N.C. 251, 250 
S.E.2d 603 (1979), vacated, 445 U.S. 947, 100S. 

Ct. 1593, 63 L. Ed. 2d 782 (1980), on remand, 
302 N.C. 321, 275 S.E.2d 443 (1981), (adopting 
opinion of 296 N.C. 251 by reference). 
A public nuisance under Chapter 19 can 

be enjoined regardless of the proximity of 
the nuisance to other structures. State ex 
rel. Onslow County v. Mercer, 128 N.C. App. 
371, 496 S.E.2d 585 (1998). 
Evidence Supporting Abatement. — The 

evidence disclosed that defendant operated a 
tourist camp with filling station, dining room 
and dance hall in front, and cabins in the rear, 
that the camp was on highway in a thickly 
settled rural community, that whiskey and con- 
traceptives were sold, that drunken men and 
women were seen nightly at the place, and seen 
to go in the cabins in pairs and stay for a short 
time, that the community was constantly awak- 
ened at night by loud and boisterous conduct 
and profanity, that fighting occurred between 
drunken men and women, with many of both 
sexes nude or indecently clad, and that the 
general reputation of the place was bad, is held 
amply sufficient to be submitted to the jury 
upon the issue of whether the place constituted 
a nuisance against public morals as defined by 
§ 19-1, and to support a judgment for its abate- 
ment in accordance with this section in an 
action brought by the solicitor (now district 
attorney) as relator. Carpenter v. Boyles, 213 
N.C. 432, 196 S.E. 850 (1938). 

Lease Is Made in Contemplation of Stat- 
ute. — A lease contract will be held to have 
been made in contemplation of the statute in 
effect at the time of the execution of the lease, 
providing for the abatement of nuisance 
against public morals, and the lessor is subject 
to the rights of the State to padlock the pre- 
mises in accordance with the statute if they are 
used in operating a nuisance as defined by the 
act. Barker v. Palmer, 217 N.C. 519, 8 S.E.2d 
610 (1940). 
Assistance by Private Counsel. — The 

State Constitution and §$ 7A-61, 147-89 and 

19-2.1 do not prohibit a district attorney from 
employing private counsel to assist in public 
nuisance actions. Whitfield v. Gilchrist, 126 
N.C. App. 241, 485 S.E.2d 61 (1997), rev’d on 
other grounds, 348 N.C. 39, 497 S.E.2d 412 
(1998). 
Compensation for Attorney. — Section 

19-8 is the proper source of compensation for an 
attorney representing a prevailing party in a 
public nuisance action, at least when the State 
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has not expressly entered into a valid contract 
for such legal services. Whitfield v. Gilchrist, 
348 N.C. 39, 497 S.E.2d 412 (1998). 

The enactment of § 19-8 indicates that the 
legislature contemplated only one 
noncontractural method of payment for attor- 
neys who undertake to maintain, on behalf of 
anyone, a civil action to abate a nuisance as 

ART. 1. ABATEMENT OF NUISANCES §19-2.3 

Gilchrist, 348 N.C. 39, 497 S.E.2d 412 (1998). 

Quoted in State ex rel. Jacobs v. Sherard, 36 
N.C. App. 60, 243 S.E.2d 184 (1978); State v. 
Felts, 79 N.C. App. 205, 339 S.E.2d 99 (1986). 

Stated in Fehlhaber v. North Carolina, 675 

F.2d 1365 (4th Cir. 1982). 

Cited in Moore v. City of Creedmoor, 120 
N.C. App. 27, 460 S.E.2d 899 (19985). 

authorized by this section. Whitfield  v. 

§ 19-2.2. Pleadings; jurisdiction; venue; application for 
preliminary injunction. 

The action, provided for in this Chapter, shall be brought in the superior 
court of the county in which the property is located. Such action shall be 
commenced by the filing of a verified complaint alleging the facts constituting 
the nuisance. After the filing of said complaint, application for a preliminary 
injunction may be made to the court in which the action is filed which court 
shall grant a hearing within 10 days after the filing of said application. (1977, 
Cislous. 4.) 

Legal Periodicals. — For note on control of 
obscenity through enforcement of a nuisance 
statute, see 4 Campbell L. Rev. 139 (1981). 

CASE NOTES 

A complaint in an action to abate a nui- 
sance is sufficient if it denominates the type 
of nuisance sought to be abated and the conduct 
complained of is declared a nuisance under the 

N.C. App. 483, 269 S.E.2d 646 (1980), cert. 
denied, 301 N.C. 720, 274 S.E.2d 233 (1981). 

Stated in Fehlhaber v. North Carolina, 675 
F.2d 1365 (4th Cir. 1982). 

statute. State ex rel. Gilchrist v. Hurley, 48 

§ 19-2.3. Temporary order restraining removal of per- 
sonal property from premises; service; punish- 
ment. 

Where such application for a preliminary injunction is made, the court may, 
on application of the complainant showing good cause, issue an ex parte 
temporary restraining order in accordance with G.S. 1A-1, Rule 65(b), preserv- 
ing the status quo and restraining the defendant and all other persons from 
removing or in any manner interfering with any evidence specifically de- 
scribed, or in any manner removing or interfering with the personal property 
and contents of the place where such nuisance is alleged to exist, until the 
decision of the court granting or refusing such preliminary injunction and until 
further order of the court thereon. Nothing herein shall be interpreted to allow 
the prior restraint of the distribution of any matter or the sale of the stock in 
trade, but an inventory and full accounting of all business transactions 
involving alleged obscene or lewd matter thereafter shall be required. The 
inventory provisions provided by this section shall not apply to nuisances 
occurring at a private dwelling place unless the court finds the private dwelling 
place is used for profit. 
Any person, firm, or corporation enjoined pursuant to this section may file 

with the court a motion to dissolve any temporary restraining order. Such a 
motion shall be heard within 24 hours of the time a copy of the motion is served 
on the complaining party, or on the next day the superior courts are open in the 
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district, whichever is later. At such hearing the complaining party shall have 

the burden of showing why the restraining order should be continued. 
In the event a temporary restraining order is issued, it may be served in 

accordance with the provisions of G.S. 1A-1, Rule 4, or may be served by 
handing to and leaving a copy of such order with any person in charge of such 
place or residing therein, or by posting a copy thereof in a conspicuous place at 

or upon one or more of the principal doors or entrances to such place, or by such 
service under said Rule 4, delivery and posting. The officer serving such 

temporary restraining order shall forthwith enter upon the property and make 

and return into court an inventory of the personal property and contents 
situated in and used in conducting or maintaining such nuisance. 
Any violation of such temporary restraining order is a contempt of court, and 

where such order is posted, mutilation or removal thereof, while the same 
remains in force, is a contempt of court, provided such posted order contains 
therein a notice to that effect. (1977, c. 819, s. 4; 1999-371, s. 6.) 

Cross References. — As to constitutionality 
of final order and judgment under this Article, 
see note to § 19-5. 

Legal Periodicals. — For survey of 1980 
constitutional law, see 59 N.C.L. Rev. 1088 

(1981). 

For note on control of obscenity through 
enforcement of a nuisance statute, see 4 

Campbell L. Rev. 139 (1981). 

CASE NOTES 

Temporary Restraining Order Does Not 
Operate as Prior Restraint. — The tempo- 
rary restraining order authorized to be issued 
following the filing of the complaint and appli- 
cation for a preliminary injunction does not 
operate as a prior restraint on the distribution 
of particular publications and motion pictures 
presumptively protected by U.S. Const., 
Amend. I until an adversary hearing deter- 
mines otherwise. Fehlhaber v. North Carolina, 

445 F. Supp. 130 (E.D.N.C. 1978), rev'd on other 
grounds, 675 F.2d 1365 (4th Cir. 1982). 
The right of the public under U.S. 

Const., Amend. I to receive information is 
unaffected by the temporary restraining 
order, and the parallel right of the distributors 
to dispense the information is not discernibly 
chilled. Fehlhaber v. North Carolina, 445 F. 
Supp. 1380 (E.D.N.C. 1978), rev'd on other 
grounds, 675 F.2d 1365 (4th Cir. 1982). 
Construction of Inventory and Full Ac- 

counting Provisions of Section. — Reading 
this section as a whole, the apparent purpose of 
the inventory and accounting provision is to 
provide the factual basis for the determination 
of whether the business deals in obscene items 
as a “substantial” portion of its stock in trade, 
in the case of bookstores, or “in the regular 
course of business,” in the case of theaters. 
Such purpose could be accomplished by a full 
accounting that included no more than the 
date, item purchased, and amount paid. Be- 
cause a statute may be declared unconstitu- 
tional on its face only if it offers no plausible 
constitutional interpretation, the court adopts 

this construction of the full accounting provi- 
sion and not a construction which would re- 
quire the recording of individual customers 
who purchase books or attend movies. 
Fehlhaber v. North Carolina, 445 F. Supp. 130 
(E.D.N.C. 1978), rev’d on other grounds, 675 
F.2d 1365 (4th Cir. 1982). 
The requirement of an inventory by an 

officer does not require a warrantless 
search in contravention of U.S. Const., 
Amend. IV, since the clearest reading of the 
provision is that it directs an officer to enter an 
establishment that is open to the public and 
from that vantage point, make an inventory of 
items of personal property in plain view. 
Fehlhaber v. North Carolina, 445 F. Supp. 130 
(E.D.N.C. 1978), rev'd on other grounds, 675 
F.2d 1365 (4th Cir. 1982). 
Order Does Not Take Private Property 

Without Due Process or Equal Protection. 
— The fact that the district attorney, upon 
filing a nuisance complaint, can obtain a tem- 
porary restraining order pursuant to this sec- 
tion without posting bond and without notice to 
the persons restrained does not constitute the 
taking of private property without due process 
or equal protection since the statute does not 
authorize the seizure or destruction of property 
but merely preserves the status quo until a 
hearing can be held; the statute establishes a 
procedure for the owner of the property in 
question immediately to challenge the validity 
of the temporary restraining order and places 
the burden of its continuance on the district 
attorney; and the procedure mandated by 
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§ 1A-1, Rule 65(b) applies to the issuance of the 

temporary restraining order. State ex rel. 
Gilchrist v. Hurley, 48 N.C. App. 433, 269 
S.E.2d 646 (1980), cert. denied, 301 N.C. 720, 
274 S.E.2d 233 (1981). 
Error to Find Defendant in Contempt 

for Acts Not Forbidden. — It was error to 
find defendant in contempt for removing a copy 

ART. 1. ABATEMENT OF NUISANCES §19-2.5 

of a temporary restraining order and padlocks 
from premises described as a public nuisance 
where temporary restraining order did not spe- 
cifically forbid defendant from doing those acts. 
State ex rel. Zimmerman v. Mason, 54 N.C. 
App. 155, 282 S.E.2d 518 (1981). 

Stated in Fehlhaber v. North Carolina, 675 
F.2d 1365 (4th Cir. 1982). 

§ 19-2.4. Notice of hearing on preliminary injunction; con- 
solidation. 

A copy of the complaint, together with a notice of the time and place of the 
hearing of the application for a preliminary injunction, shall be served upon 
the defendant at least five days before such hearing. The place may also be 
served by posting such papers in the same manner as is provided for in G.S. 
19-2.3 in the case of a temporary restraining order. If the hearing is then 
continued at the instance of any defendant, the temporary restraining order 
may be continued as a matter of course until the hearing. 

Before or after the commencement of the hearing of an application for a 
preliminary injunction, the court, on application of either of the parties or on 
its own motion, may order the trial of the action on the merits to be advanced 
and consolidated with the hearing on the application for the preliminary 
injunction; provided, however, the defendant shall be entitled to a jury trial if 
requested. (1977, c. 819, s. 4.) 

Legal Periodicals. — For note on control of 
obscenity through enforcement of a nuisance 
statute, see 4 Campbell L. Rev. 139 (1981). 

For comment discussing the constitutionality 
of North Carolina’s nuisance abatement stat- 
ute, see 61 N.C.L. Rev. 685 (1983). 

CASE NOTES 

No Preliminary Restraints of Indefinite 
Duration Authorized. — This section and 
§ 19-2.5 together authorize a preliminary in- 
junction, but the second paragraph of this sec- 
tion authorizes the court to advance the trial on 
the merits to the hearing on the motion. In any 
event, under § 19-3, the trial on the merits 

must be held at the next term of court following 
the filing of the complaint. It is given priority 
over all other civil cases, except election con- 
tests or other injunction cases. Thus, no prelim- 
inary restraints of indefinite duration are au- 
thorized. Fehlhaber v. North Carolina, 675 F.2d 

1365 (4th Cir. 1982). 

§ 19-2.5. Hearing on the preliminary injunction; issuance. 

If upon hearing, the allegations of the complaint are sustained to the 
satisfaction of the court, the court shall issue a preliminary injunction 
restraining the defendant and any other person from continuing the nuisance 
and effectually enjoining its use thereafter for the purpose of conducting any 
such nuisance. The court may, in its discretion, order the closure of the 
property pending trial on the merits. (1977, c. 819, s. 4; 1999-371, s. 7.) 

Legal Periodicals. — For note on control of 
obscenity through enforcement of a nuisance 
statute, see 4 Campbell L. Rev. 139 (1981). 

CASE NOTES 

this section together authorize a preliminary 
injunction, but the second paragraph of § 19- 

No Preliminary Restraints of Indefinite 
Duration Authorized. — Section 19-2.4 and 
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2.4 authorizes the court to advance the trial on 
the merits to the hearing on the motion. In any 
event, under § 19-3, the trial on the merits 

must be held at the next term of court following 
the filing of the complaint. It is given priority 

CH. 19. OFFENSES AGAINST MORALS §19-3 

tests or other injunction cases. Thus, no prelim- 
inary restraints of indefinite duration are au- 
thorized. Fehlhaber v. North Carolina, 675 F.2d 
1365 (4th Cir. 1982). 

Cited in State ex rel. Gilchrist v. Hurley, 48 

over all other civil cases, except election con- N.C. App. 433, 269 S.E.2d 646 (1980). 

§ 19-3. Priority of action; evidence. 

(a) The action provided for in this Chapter shall be set down for trial at the 

first term of the court and shall have precedence over all other cases except 

crimes, election contests, or injunctions. 
(b) In such action, an admission or finding of guilt of any person under the 

criminal laws against lewdness, assignation, prostitution, gambling, breaches 

of the peace, the illegal possession or sale of alcoholic beverages, or the illegal 

possession or sale of substances proscribed by the North Carolina Controlled 

Substances Act, at any such place, is admissible for the purpose of proving the 

existence of said nuisance, and is evidence of such nuisance and of knowledge 

of, and of acquiescence and participation therein, on the part of the person 

charged with maintaining said nuisance. 
(c) At all hearings upon the merits, evidence of the general reputation of the 

building or place constituting the alleged nuisance, of the inmates thereof, and 
of those resorting thereto, is admissible for the purpose of proving the 
existence of such nuisance. (Pub. Loc. 1913, c. 761, s. 27; 1919, c. 288; C.S., s. 
3182; 1971, c. 528, s. 6; 1973, c. 47, s. 2; 1977, c. 819; 8.5; 19S bc. 412) sare 
747, s. 66; 1999-371, s. 8.) 

Cross References. — As to admissibility of 
certain evidence relative to keeping disorderly 
houses in criminal proceedings, see § 14-188. 

CASE NOTES 

Admission of General Reputation Evi- 
dence Is Constitutional. — The admission 
into evidence of the general reputation of the 
building or place allegedly constituting a nui- 
sance does not permit an unconstitutional tak- 
ing of property in a trial by rumor, hearsay, and 
innuendo, and does not deny defendants of 
their right of cross-examination. State ex rel. 
Gilchrist v. Hurley, 48 N.C. App. 433, 269 
S.E.2d 646 (1980), cert. denied, 301 N.C. 720, 
274 S.E.2d 283 (1981). 
And Such Evidence Is Competent in Ac- 

tion to Abate Nuisance. — Evidence of the 
general reputation of the place in question is 
competent in an action to abate a public nui- 
sance. Carpenter v. Boyles, 213 N.C. 432, 196 
S.E. 850 (1938). 

But Section Does Not Apply Where De- 
fendant Not Charged With Maintaining 
Nuisance. — This section, which makes evi- 
dence of the general reputation of the place 
admissible for the purpose of proving a nui- 
sance, is not applicable where the defendant is 
not charged with maintaining a nuisance. State 
v. Tessnear, 265 N.C. 319, 144 S.E.2d 43 (1965). 

Hence, evidence of the general reputa- 
tion of defendant’s premises is inadmissi- 
ble in prosecutions for liquor-law viola- 
tions involving a charge of unlawful sale or 
possession of intoxicants at particular pre- 
mises. State v. Tessnear, 265 N.C. 319, 144 
S.E.2d 43 (1965). 
No Preliminary Restraints of Indefinite 

Duration Authorized. — Sections 19-2.4 and 
19-2.5 together authorize a preliminary injunc- 
tion, but the second paragraph of § 19-2.4 
authorizes the court to advance the trial on the 
merits to the hearing on the motion. In any 
event, under this section the trial on the merits 

must be held at the next term of court following 
the filing of the complaint. It is given priority 
over all other civil cases, except election con- 
tests or other injunction cases. Thus, no prelim- 
inary restraints of indefinite duration are au- 
thorized. Fehlhaber v. North Carolina, 675 F.2d 
1365 (4th Cir. 1982). 
Applied in State ex rel. Gilchrist v. Cogdill, 

74 N.C. App. 133, 327 S.E.2d 647 (1985). 
Cited in State ex rel. Jacobs v. Sherard, 36 

N.C. App. 60, 243 S.E.2d 184 (1978). 
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§ 19-4. Violation of injunction; punishment. 

In case of the violation of any injunction granted under the provisions of this 
Chapter, the court, or, in vacation, a judge thereof, may summarily try and 
punish the offender. A party found guilty of contempt under the provisions of 
this section shall be punished by a fine of not less than two hundred ($200.00) 
or more than one thousand dollars ($1,000), or by imprisonment in the county 
jail not less than three or more than six months, or by both fine and 
imprisonment. (Pub. Loc. 1918, c. 761, s. 28; 1919, c. 288; C.S., s. 3183.) 

Legal Periodicals. — For survey of 1981 
constitutional law, see 60 N.C.L. Rev. 1272 

(1982). 

For comment discussing the constitutionality 
of North Carolina’s nuisance abatement stat- 
ute, see 61 N.C.L. Rev. 685 (1983). 

CASE NOTES 

_ Constitutionality. — Since neither a fine 
nor imprisonment can be imposed upon a de- 
fendant in moral nuisance proceedings unless 
and until it has been judicially determined that 
he has sold or exhibited obscene matter, the 
“prior restraint” imposed by the moral nuisance 
statutes, if any, is neither more onerous nor 
more objectionable than a criminal sanction 
meted out after the fact of sale or exhibition 
and, therefore, is constitutionally permissible. 
Chateau X, Inc. v. State ex rel. Andrews, 302 
N.C. 321, 275 S.E.2d 443 (1981). 
There can be no finding of contempt 

until the State has proven beyond a rea- 
sonable doubt that defendant subse- 
quently has operated a prohibited nui- 
sance, a commercial enterprise in which at 
least a substantial part of the business is the 
exhibition or sale of obscene material. 
Fehlhaber v. North Carolina, 675 F.2d 1365 
(4th Cir. 1982). 

Judicial Determination Prerequisite to 
Imposition of Punishment. — No penalty, 
whether it be a fine or imprisonment, can be 
imposed upon a defendant for distribution of 
obscene matter unless and until it has been 
judicially determined that he has sold or exhib- 
ited the obscene matter. Chateau X, Inc. v. 
State ex rel. Andrews, 302 N.C. 321, 275 S.E.2d 
443 (1981). 

Plenary Proceedings for Contempt. — 
The plenary proceedings provided for in § 5A- 
15 apply to contempt actions following an in- 
junction under this Chapter. State ex rel. 
Andrews v. Chateau X, Inc., 296 N.C. 251, 250 

S.E.2d 6038 (1979), vacated, 445 U.S. 947, 100S. 
Ct. 1593, 63 L. Ed. 2d 782 (1980), on remand, 
302 N.C. 321, 275 S.E.2d 443 (1981), (adopting 
opinion of 296 N.C. 251 by reference). 
While under constraint of the injunc- 

tion, defendant is perfectly free to operate 

a legitimate business. He may sell pictorial 
and other magazines, and so long as he stocks 
the kind of magazines usually to be found on 
news and magazine stands, he need not be 
concerned that an occasional item might be 
found to be obscene. Moreover, he need not 

refuse to carry a certain magazine, for even if a 
particular issue of that magazine should be 
found obscene in another context, he would not 
be guilty of a violation of the injunction, with 
more explicitly defined restraints and with the 
limitation that his business may not be found to 
be a violating nuisance unless a substantial 
part of his inventory is prohibited material. 
Fehlhaber v. North Carolina, 675 F.2d 1365 

(4th Cir. 1982). 
Cited in Carpenter v. Boyles, 213 N.C. 432, 

196 S.E. 850 (1938). 

§ 19-5. Content of final judgment and order. 

If the existence of a nuisance is admitted or established in an action as 
provided for in this Chapter an order of abatement shall be entered as a part 
of the judgment in the case, which judgment and order shall perpetually enjoin 
the defendant and any other person from further maintaining the nuisance at 
the place complained of, and the defendant from maintaining such nuisance 
elsewhere within the jurisdiction of this State. Lewd matter, illegal alcoholic 
beverages, gambling paraphernalia, or substances proscribed under the North 
Carolina Controlled Substances Act shall be destroyed and not be sold. 

Such order may also require the effectual closing of the place against its use 
thereafter for the purpose of conducting any such nuisance. 
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The provisions of this Article, relating to the closing of a place with respect 
to obscene or lewd matter, shall not apply in any order of the court to any 
theatre or motion picture establishment which does not, in the regular, 

predominant, and ordinary course of its business, show or demonstrate lewd 
films or motion pictures, as defined in this Article, but any such establishment 
may be permanently enjoined from showing such film judicially determined to 
be obscene hereunder and such film or motion picture shall be destroyed and 
all proceeds and moneys received therefrom, after the issuance of a prelimi- 
nary injunction, forfeited. (Pub. Loc. 1918, c. 761, s. 29; 1919, c. 288; C.S., s. 
3184; 1977, c. 819, s. 6; 1981, c. 412, s. 4; c. 747, s. 66.) 

Legal Periodicals. — For survey of 1977 
constitutional law, see 56 N.C.L. Rev. 943 

(1978). 

CASE NOTES 

Constitutionality. — Even if this section 
unconstitutionally authorizes a judge to close a 
business after it has been declared a nuisance 
because of past exhibitions or sales of obscene 
material, a question not before the Supreme 
Court, it is severable from the remaining pro- 
visions of this Chapter and does not render this 
Chapter unconstitutional on its face. State ex 

rel. Andrews v. Chateau X, Inc., 296 N.C. 251, 

250 S.E.2d 603 (1979), vacated, 445 U.S. 947, 
TOOTS Y Ct 1593863" hd? 207/82 (1980) Pon 
remand, 302 N.C. 321, 275 S.E.2d 443 (1981), 
adopting opinion of 296 N.C. 251 by reference. 
Restraining Order Held Not Unconstitu- 

tional Prior Restraint. — An order restrain- 
ing defendants from selling or exhibiting ob- 
scene matter not actually before the court was 
not an unconstitutional prior restraint of their 
right of free speech in light of the unquestion- 
ably obscene nature of all of defendants’ films 
and magazines before the court, the fact that 
the defendants were adequately warned of 
which materials they could not sell or exhibit 

by the specifically drawn order, and the proce- 
dural safeguards afforded the defendants. 
State ex rel. Andrews v. Chateau X, Inc., 296 
N.C. 251, 250 S.E.2d 603 (1979), vacated, 445 
Uist 100s So aC L593. 64el, hd.2d 2/82 
(L980) on reniand 6302 N.C..321.°275 S.h.2d 
443 (1981), adopting opinion of 296 N.C. 251 by 
reference. 
The plenary proceedings provided for in 

§ 5A-15 apply to contempt actions follow- 
ing a Chapter 19 injunction. State ex rel. 
Andrews v. Chateau X, Inc., 296 N.C. 251, 250 
S.E.2d 603 (1979), vacated, 445 U.S. 947, 100S. 
Ct. 1593, 63 L. Ed. 2d 782 (1980), on remand, 
302 N.C. 321, 275 S.E.2d 443 (1981), adopting 
opinion of 296 N.C. 251 by reference. 
Not every isolated obscene publication 

is a nuisance that can be abated under this 
section. First it must be found that the book or 
magazine is one of many, such that all together 

they make up a large part of the bookstore’s 
inventory. Once this initial determination is 
made, however, each individual obscene publi- 
cation is a nuisance, and any and every one of 
them can be abated. State ex rel. Andrews v. 
Chateau X, Inc., 296 N.C. 251, 250 S.E.2d 603 
(1979), vacated, 445 U.S. 947, 100 S. Ct. 1598, 
63 L. Ed. 2d 782 (1980), on remand, 302 N.C. 
321, 275 S.E.2d 443 (1981), adopting opinion of 
296 N.C. 251 by reference. 
The legislature intended for judges to 

have some discretion in abating nui- 
sances. State ex rel. Andrews v. Chateau X, 

Inc.,. 296..NiC, 251, 250 SH 2d 603200979): 
vacated, 445 U.S. 947, 1008S. Ct. 1593, 63 L. Ed. 
2d 782 (1980), on remand, 302 N.C. 321, 275 
S.E.2d 443 (1981), adopting opinion of 296 N.C. 
251 by reference. 
Discretion of Judge in Formulating 

Abatement Order. — Once a business has 
been established as a nuisance, the judge is not 
required to enjoin the future distribution of any 
and all obscene matter as defined by § 19- 

1.1(2). The trial judge necessarily must be 
given some discretion in formulating his abate- 
ment order. State ex rel. Andrews v. Chateau X, 

Inc., 296 N.C. 251, 250 S.E.2d 603 (1979), 
vacated, 445 U.S. 947, 100S. Ct. 1593, 63 L. Ed. 
2d 782 (1980), on remand, 302 N.C. 321, 275 
S.E.2d 443 (1981), adopting opinion of 296 N.C. 
251 by reference. 

If an abatement order issues, the trial court 
has some discretion to define what conduct is 
prohibited, as long as it falls within constitu- 
tional and statutory mandates, and he has the 
duty to specifically warn the defendant of the 
prohibited conduct. State ex rel. Andrews v. 
Chateau X, Inc., 296 N.C. 251, 250 S.E.2d 603 
(1979), vacated, 445 U.S. 947, 100 S. Ct. 1593, 
63 L. Ed. 2d 782 (1980), on remand, 302 N.C. 
321, 275 S.E.2d 443 (1981), adopting opinion of 
296 N.C. 251 by reference. 
Injunction Upheld. — Where trial judge 
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enjoined only the sale of “illegal lewd matter,” 
which is correctly and completely defined in 
§ 19-1.2(2), but did not specifically state that 
the sexual conduct being depicted be “patently 
offensive,” this minor omission was not fatal to 
the injunction. State ex rel. Andrews v. Chateau 
X, Inc., 296 N.C. 251, 250 S.E.2d 603 (1979), 
vacated, 445 U.S. 947, 100S. Ct. 15938, 63 L. Ed. 
2d 782 (1980), on remand, 302 N.C. 321, 275 

S.E.2d 443 (1981), adopting opinion of 296 N.C. 
251 by reference. 
A defendant under an injunction need 

have no fear if he opens a traditional 

ART. 1. ABATEMENT OF NUISANCES §19-6 

magazine stand in a hotel. However, if he 
reopens an “adult bookstore” and fills it with 
explicit displays of sexual activity altogether 
comparable with the materials for the sale of 
which he has already been found to be in 
violation of the law, the fact that different 
couples were performing does not detract from 
the adequacy of his forewarning. Fehlhaber v. 
North Carolina, 675 F.2d 1365 (4th Cir. 1982). 

Cited in State ex rel. Jacobs v. Sherard, 36 
N.C. App. 60, 243 S.E.2d 184 (1978); State ex 
rel. Brown v. Smith, 74 N.C. App. 599, 328 
S.E.2d 810 (1985). 

§ 19-6. Civil penalty; forfeiture; accounting; lien as to 
expenses of abatement; invalidation of lease. 

Lewd matter is contraband, and there are no property rights therein. All 
personal property, including all money and other considerations, declared to be 
a nuisance under the provisions of G.S. 19-1.3 and other sections of this Article, 
are subject to forfeiture to the local government and are recoverable as 
damages in the county wherein such matter is sold, exhibited or otherwise 
used. Such property including moneys may be traced to and shall be recover- 
able from persons who, under G.S. 19-2.4, have knowledge of the nuisance at 
the time such moneys are received by them. 
Upon judgment against the defendant or defendants in legal proceedings 

brought pursuant to this Article, an accounting shall be made by such 

defendant or defendants of all moneys received by them which have been 

declared to be a nuisance under this Article. An amount equal to the sum of all 

moneys estimated to have been taken in as gross income from such unlawful 

commercial activity shall be forfeited to the general funds of the city and 

county governments wherein such activity took place, to be shared equally, as 

a forfeiture of the fruits of an unlawful enterprise, and as partial restitution for 

damages done to the public welfare; provided, however, that no provision of 

this Article shall authorize the recovery of any moneys or gross income 

received from the sale of any book, magazine, or exhibition of any motion 

picture prior to the issuance of a preliminary injunction. Where the action is 

brought pursuant to this Article, special injury need not be proven, and the 

costs of abatement are a lien on both the real and personal property used in 

maintaining the nuisance. Costs of abatement include, but are not limited to, 

reasonable attorney’s fees and court costs. 
Upon the filing of the action, the plaintiff may file a notice of lis pendens in 

the official records of the county where the property is located. 

If it is judicially found after an adversary hearing pursuant to this Article 

that a tenant or occupant of a building or tenement, under a lawful title, uses 

such place for the purposes of lewdness, assignation, prostitution, gambling, 

sale or possession of illegal alcoholic beverages or substances proscribed under 

the North Carolina Controlled Substances Act, or repeated acts which create 

and constitute a breach of the peace, such use makes void the lease or other 

title under which he holds, at the option of the owner, and, without any act of 

the owner, causes the right of possession to revert and vest in such owner. 

The clear proceeds of civil penalties and forfeitures provided for in this 

section, except for penalties and properties that accrue to local governments 

instead of the State, shall be remitted to the Civil Penalty and Forfeiture Fund 

in accordance with G.S. 115C-457.2. (Pub. Loc. 1913, c. 761, s. 30; 1919, c. 288; 

C.S., s. 3185; 1977, c. 819, s. 7; 1981, c. 412, s. 4; c. 747, s. 66; 1998-215, s. 106; 

1999-371, s. 9.) 

129 



§19-6.1 CH. 19. OFFENSES AGAINST MORALS §19-6.1 

Local Modification. — McDowell: 1959, c. ment on asset forfeiture, see 19 Campbell L. 
590, s. 3. Rev. 527 (1997). 
Legal Periodicals. — For note and com- 

CASE NOTES 

Fees awarded to the plaintiff’s attorneys denied, 301 N.C. 720, 274 S.E.2d 233 (1981). 

and to the court-appointed referee in cases Applied in State ex rel. Bowman v. Fipps, 
under § 19-1 et seq. are a matter within the 266 N.C. 535, 146 S.E.2d 395 (1966). 

court’s discretion, and, absent an abuse of that Cited in Carpenter v. Boyles, 213 N.C. 432, 
discretion, such amounts will not be disturbed 196 S.E. 850 (1938); State ex rel. Taylor v. 

on appeal. State ex rel. Gilchrist v. Hurley, 48 Carolina Racing Ass’n, 241 N.C. 80, 84 S.E.2d 
N.C. App. 4383, 269 S.E.2d 646 (1980), cert. 390 (1954). 

§ 19-6.1. Forfeiture of real property. 

In all actions where a preliminary injunction, permanent injunction, or an 
order of abatement is issued pursuant to this Article in which the nuisance 
consists of or includes at least two prior occurrences within five years of the 
manufacture, possession with intent to sell, or sale of controlled substances as 
defined by the North Carolina Controlled Substances Act, or two prior 
occurrences of the possession of any controlled substance included within 
Schedule I or II of that Act, the real property on which the nuisance exists or 
is maintained is subject to forfeiture in accordance with this section. 

If all of the owners of the property are defendants in the action, the plaintiff, 
other than a plaintiff who is a private citizen, may request forfeiture of the real 
property as part of the relief sought. If forfeiture is requested, and if 
jurisdiction over all defendant owners is established, upon judgment against 
the defendant or defendants, the court shall order forfeiture as follows: 

(1) If the court finds by clear and convincing evidence that all the owners 
either (i) have participated in maintaining the nuisance on the 
property, or (ii) prior to the action had written notice from the 
plaintiff, or any governmental agent or entity authorized to bring an 
action pursuant to this Chapter, that the nuisance existed or was 
maintained on the property and have not made good faith efforts to 
stop the nuisance from occurring or recurring, the court shall order 
that the property be forfeited; 

(2) If the court finds that one or more of the owners did not participate in 
maintaining the nuisance on the property or did not have written 
notice from the plaintiff prior to the action that the nuisance existed 
or was maintained on the property, the court shall not order forfeiture 
of the property immediately upon judgment. However, if after judg- 
ment and an order directing the defendants to abate the nuisance, the 
nuisance either continues, begins again, or otherwise recurs within 
five years of the order and the defendants have not made good faith 
efforts to abate the nuisance, the plaintiff may petition the court for 
forfeiture. Upon such petition, the defendant owner or owners shall be 
given notice and an opportunity to appear and be heard at a hearing 
to determine the continuation or recurrence of the nuisance. If, in this 
hearing (i) the plaintiff establishes by clear and convincing evidence 
that the nuisance, with the owner’s or owners’ knowledge, has either 
continued, begun again, or otherwise recurred, and (ii) the defendants 
fail to establish that they have made and are continuing to make good 
faith efforts to abate the nuisance, the court shall order that the 
property be forfeited. 

For the purposes of this section, factors which may evidence good faith by the defendant to abate the nuisance include but are not limited to (i) cooperation 
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with law enforcement authorities to abate the nuisance; (ii) lease restrictions 

prohibiting the illegal possession or sale of narcotic drugs and an action to evict 

a tenant for any violations of the lease provision; (iii) a criminal record check 

of prospective tenants; and (iv) reference checks of prior residency of prospec- 

tive tenants. 
Upon an order of forfeiture, title to the property shall vest in the school board 

of the county in which the property is located. If at the time of forfeiture the 

property is subject to a lien or security interest of a person not participating in 

the maintenance of the nuisance, the school board shall either @) pay an 

amount to that person satisfying the lien or security interest; or (11) sell the 

property and satisfy the lien or security interest from the proceeds of the sale. 

If the property is not subject to any lien or security interest at the time of 

forfeiture, the school board may hold, maintain, lease, sell, or otherwise 

dispose of the property as it sees fit. 
Upon the filing of the action, the plaintiff may file a notice of lis pendens in 

the official records of the county where the property is located. If the plaintiff 

files a notice of lis pendens, any person purchasing or obtaining an interest in 

the property thereafter shall be considered to have notice of the alleged 

nuisance, and shall forfeit his interest in the property upon a judgment of 

forfeiture in favor of the plaintiff. 
If in the same action in which real property is forfeited the court finds that 

a tenant or occupant of the property participated in or maintained the 

nuisance, the lease or other title under which the tenant or occupant holds is 

void, and the right of possession vests in the new owner. Upon forfeiture, the 

rights of innocent tenants occupying separate units of the property who were 

not involved in the nuisance at the time the action was filed shall be in 

accordance with any relevant lease provisions in effect at the time or, in the 

absence of relevant lease provisions, in accordance with the law applying to 

other tenants or occupants of property that is sold, foreclosed upon, or 

otherwise obtained by new owners. (1995, c. 528, s. 2; 1999-371, s. 10.) 

§ 19-7. How order of abatement may be canceled. 

If the owner appears and pays all cost of the proceeding and files a bond, 

with sureties to be approved by the clerk, in the full value of the property, to 

be ascertained by the court, or, in vacation, by the clerk of the superior court, 

conditioned that he will immediately abate said nuisance, and prevent the 

same from being established or kept within a period of one year thereafter, the 

court may, if satisfied of his good faith, order the premises closed under the 

order of abatement to be delivered to said owner, and said order of abatement 

canceled so far as same may relate to said property; and if the proceeding be a 

civil action, and said bond be given and costs therein paid before judgment and 

order of abatement, the action shall be thereby abated as to said building only. 

The release of the property under the provisions of this section shall not 

release it from any judgment, lien, penalty, or liability to which it may be 

subject by law. (Pub. Loc. 1913, c. 761, s. 31; 1919, c. 288; C.S., s. 3186.) 

CASE NOTES 

Stated in State ex rel. Taylor v. Carolina Cited in Carpenter v. Boyles, 213 N.C. 432, 

Racing Ass’n, 241 N.C. 80, 84 S.E.2d 390 196S.E. 850 (1938). 

(1954). 
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§ 19-8. Costs. 

The prevailing party shall be entitled to his costs. The court shall tax as part 

of the costs in any action brought hereunder such fee for the attorney 

prosecuting or defending the action or proceedings as may in the court’s 

discretion be reasonable remuneration for the services performed by such 

attorney. (Pub. Loc. 1913, c. 761, s. 32; 1919, c. 288; C.S., s. 3187; 1977, c. 819, 

s. 8.) 

Local Modification. — McDowell: 1959, c. 

590, s. 4. 

CASE NOTES 

Intent of Legislature. — The enactment of 
this section indicates that the legislature con- 
templated only one noncontractural method of 
payment for attorneys who undertake to main- 
tain, on behalf of anyone, a civil action to abate 
a nuisance as authorized by § 19-2.1. Whitfield 

y. Gilchrist, 348 N.C. 39, 497 S.E.2d 412 (1998). 
Proper Source of Compensation. — This 

section is the proper source of compensation for 
an attorney representing a prevailing party in 
a public nuisance action, at least when the 
State has not expressly entered into a valid 
contract for such legal services. Whitfield v. 
Gilchrist, 348 N.C. 39, 497 S.E.2d 412 (1998). 

Fees Discretionary. — The allowance of a 

fee is a matter in the discretion of the trial 
judge. State ex rel. Bowman v. Fipps, 266 N.C. 
535, 146 S.E.2d 395 (1966). 

Fees awarded to the plaintiff’s attorneys and 
to the court-appointed referee in cases under 
§§ 19-1 et seq. are a matter within the court’s 

discretion, and, absent an abuse of that discre- 

tion, such amounts will not be disturbed on 
appeal. State ex rel. Gilchrist v. Hurley, 48 N.C. 
App. 433, 269 S.E.2d 646 (1980), cert. denied, 
301 N.C. 720, 274 S.E.2d 233 (1981). 

Cited in Carpenter v. Boyles, 213 N.C. 432, 
196 S.E. 850 (1938); State v. Murphy, 235 N.C. 
503, 70 S.E.2d 498 (1952). 

§ 19-8.1. Immunity. 

The provisions of any criminal statutes with respect to the exhibition of, or 
the possession with the intent to exhibit, any obscene film shall not apply to a 
motion picture projectionist, usher, or ticket taker acting within the scope of 
his employment, provided that such projectionist, usher, or ticket taker: (1) Has 
no financial interest in the place wherein he is so employed, and (ii) freely and 
willingly gives testimony regarding such employment in any judicial proceed- 
ings brought under this Chapter, including pretrial discovery proceedings 
incident thereto, when and if such is requested, and upon being granted 
immunity by the trial judge sitting in such matters. (1977, c. 819, s. 9.) 

§ 19-8.2. Right of entry. 

Authorized representatives of the Commission for Health Services, any local 
health department or the Department of Health and Human Services, upon 
presenting appropriate credentials to the owner, operator, or agent in charge of 
a place described in G.S. 19-1.2, are authorized to enter without delay and at 
any reasonable time any such place in order to inspect and investigate during 
ae sea hours of operation of such place. (1977, c. 819, s. 9; 1997-443, s. 

a). 

§ 19-8.3. Severability. 

If any section, subsection, sentence, or clause of this Article is adjudged to be 
unconstitutional or invalid, such adjudication shall not affect the validity of 
the remaining portion of this Article. It is hereby declared that this Article 
would have been passed, and each section, sentence, or clause thereof, 
irrespective of the fact that any one or more sections, subsections, sentences or 
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clauses might be adjudged to be unconstitutional, or for any other reason 
invalid. (1977, c. 819, s. 10.) 

CASE NOTES 

Cited in State ex rel. Andrews v. Chateau X, 
Inc., 296 N.C. 251, 250 S.E.2d 603 (1979). 

ARTICLE 2. 

Civil Remedy for Sales of Harmful Materials to Minors. 

§ 19-9. Title. 

This Article shall be known and cited as the North Carolina Law on the 

Protection of Minors from Harmful Materials. (1969, c. 1215, s. 1.) 

Cross References. — As to obscene litera- 
ture and exhibitions, see §§ 14-190.1 through 

14-190.8. 
Legal Periodicals. — For comment on re- 

quirement and techniques for holding adver- 

sary hearing prior to seizure of obscene mate- 
rial, see 48 N.C.L. Rev. 830 (1970). 

For article, “Regulating Obscenity Through 
the Power to Define and Abate Nuisances,” see 

14 Wake Forest L. Rev. 1 (1978). 

§ 19-10. Purposes. 

The purposes of this Article are to provide district attorneys with a speedy 
civil remedy for obtaining a judicial determination of the character and 

contents of publications, and with an effective power to enjoin promptly the 

sale erat materials to minors. (1969, c. 1215, s. 1; 1971, c. 528, s. 7; 1973, 

C alasn 2: 

§ 19-11. Public policy. 

The public policy of this State requires that all proceedings prescribed in this 

Article shall be examined, heard and disposed of with the maximum prompt- 

ness and dispatch commensurate with constitutional requirements, including 

due process, freedom of the press and freedom of speech. (1969, c. 1215, s. 1.) 

§ 19-12. Definitions. 

As used within this Article, the following definitions shall apply: 
(1) “Harmful Material”.— 

a. Any picture, photograph, drawing, or similar visual representation 

or image of a person or portion of the human body which depicts 

nudity, sexual conduct or sadomasochistic abuse, and which is 

harmful to minors, or 
b. Any book, pamphlet, magazine, or printed matter however repro- 

duced which contains any matter enumerated in subparagraph a 

of this subdivision or which contains explicit or detailed verbal 

descriptions or accounts of sexual excitement, sexual conduct or 

sadomasochistic abuse, and which, taken as a whole, is harmful 

to minors. 
(2) “Harmful to minors”. — That quality of any description or represen- 

tation, in whatever form, of nudity, sexual conduct, sexual excitement, 

or sadomasochistic abuse, when it: 
a. Predominantly appeals to the prurient, shameful or morbid inter- 

est of minors, and 
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b. Is patently offensive to prevailing standards in the adult commu- 
nity as a whole with respect to what is suitable materials for 
minors, and 

c. Is utterly without redeeming social importance for minors. 
(3) “Knowledge of the Minor’s Age”.— 

a. Knowledge or information that the person is a minor, or 
b. Reason to know, or a belief or ground for belief which warrants 

further inspection or inquiry as to, the age of the minor. 
“Knowledge of the Nature of the Material”.— 
a. Knowledge of the character and content of any material described 

herein, or 
b. Knowledge or information that the material described herein has 

been adjudged to be harmful to minors in a proceeding instituted 
pursuant to this Article, or is the subject of a pending proceeding 
instituted pursuant to this Article. 

(5) “Minor”.— Any person under the age of 18 years. 
(6) “Nudity”.— The showing of the human male or female genitals, pubic 

area or buttocks with less than a full opaque covering, or the showing 
of the female breast with less than a full opaque covering of any 
portion thereof below the top of the nipple, or the depiction of covered 
male genitals in a discernibly turgid state. 

(7) “Person”.— Any individual, partnership, firm, association, corporation 
or other legal entity. 

(8) “Sadomasochistic abuse”.— Flagellation or torture by or upon a person 
clad in undergarments, a mask or a bizarre costume, or the condition 
of being fettered, bound or otherwise physically restrained on the part 
of one so clothed. 

(9) “Sexual conduct”.— Acts of masturbation, homosexuality, sexual in- 
tercourse, or physical contact with a person’s clothed or unclothed 
genitals, pubic area, buttocks or, if such person be a female, breast. 

(4 A 

(10) “Sexual excitement”.— The condition of human male or female 
genitals when in a state of sexual stimulation or arousal. (1969, c. 
IAS ay ae Ty) 

§ 19-13. Commencement of civil proceeding. 

(a) Whenever the district attorney for any prosecutorial district has reason- 
able cause to believe that any person is engaged in selling, distributing or 
disseminating in any manner harmful material to minors or may become 
engaged in selling, distributing or disseminating in any manner harmful 
material to minors, the district attorney for the prosecutorial district in which 
such material is so offered for sale shall institute an action in the district court 
for that district for adjudication of the question of whether such material is 
harmful to minors. 

(b) The provisions of the Rules of Civil Procedure and all existing and future 
amendments of said Rules shall apply to all proceedings herein, except as 
otherwise provided in this Article. (1969, c. 1215, s. 1; 1971 cr 5287858) 41973, 
c. 47, s. 2; 1987 (Reg. Sess., 1988), c. 1037, s. 73.) 

Cross References. — For Rules of Civil quirement and techniques for holding adver- 
Procedure, see § AA-1. sary hearing prior to seizure of obscene mate- 

Legal Periodicals. — For comment on re- rial, see 48 N.C.L. Rev. 830 (1970). 
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§ 19-14. Filing and form of complaint. 

The action authorized by this Article shall be commenced by the filing of a 

complaint to which shall be attached, as an exhibit, a true copy of the allegedly 

harmful material. The complaint shall: 
(1) Be directed against such material by name, description, volume, and 

issue, as appropriate; 
(2) Allege that such material is harmful to minors; 
(3) Designate as respondents, and list the names and all known addresses 

of any person in this State preparing, selling, offering, commercially 

distributing or disseminating in any manner such material to minors, 

or possessing such material with the apparent intent to offer to sell or 

commercially distribute or disseminate in any manner such material 

to minors; 
(4) Seek an adjudication that such material is harmful to minors; and 

(5) Seek a permanent injunction against any respondent prohibiting him 

from selling, commercially distributing, or disseminating in any 

manner such material to minors or from permitting minors to inspect 

such material. (1969, c. 1215, s. 1.) 

§ 19-15. Examination by the court; probable cause; service 

of summons. 

(a) Upon the filing of a complaint pursuant to this Article, the district 

attorney shall present the same, together with attached exhibits, as soon as 

practicable to the court for its examination and reading. 

(b) If, after such examination and reading, the court finds no probable cause 

to believe such material to be harmful to minors, the court shall cause an 

endorsement to that effect to be placed and dated upon the complaint and shall 

thereupon dismiss the action. 
(c) If, after such examination and reading, the court finds probable cause to 

believe such material to be harmful to minors, the court shall enter an order to 

that effect whereupon it shall be the responsibility of the district attorney 

promptly to cause the clerk of the superior court to issue summonses together 

with copies of said order and said complaint as are needed for the service of the 

same upon respondents. Service of such summons, order and complaint shall 

be made upon each respondent thereto in any manner provided by law for the 

service of civil process. (1969, c. 1215, s. 1; 1971, c. 528, s. 8; 1973, c. 47, s. 2.) 

§ 19-16. Appearance and answer; default judgment. 

(a) On or before the return date specified in the summons issued pursuant 

to this Article, or within 15 days after the service of such summons, or within 

15 days after receiving actual notice of the issuance of such summons, the 

author, publisher or any person interested in sending or causing to be sent, 

bringing or causing to be brought, into this State for sale or distribution or 

disseminating in any manner, or any person in this State preparing, selling, 

offering, exhibiting or commercially distributing, or disseminating in any 

manner or possessing with intent to sell, offer or commercially distribute or 

exhibit or disseminate in any manner the material attached as an exhibit to 

the endorsed complaint, may appear and may intervene as a respondent and 

file an answer. 
(b) If, after service of summons has been effected upon all respondents, no 

person appears and files an answer on or before the return date specified in the 

summons, the court may forthwith adjudge whether the material so exhibited 

to the endorsed complaint is harmful to minors and enter an appropriate final 

judgment. (1969, c. 1215, s. 1.) 
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§ 19-17. Trial. 

(a) Upon the expiration of the time for filing answers by all respondents, but 
not later than the return date specified in the summons, the court shall, upon 
its own motion, or upon the application of any party who has appeared and 
filed an answer, set a date for the trial of the issues joined. 

(b) Any respondent named in the complaint, or any person who becomes a 
respondent by virtue of intervention pursuant to this Article, shall be entitled 
to a trial of the issues within one day after joinder of issue. A decision shall be 
rendered by the court or jury, as the case may be, within two days of the 
conclusion of the trial. 

(c) Every person appearing and answering as a respondent shall be entitled, 
upon request, to a trial of any issue by a jury. If a jury is not requested by any 
such respondent, the issues shall be tried by the court without a jury. (1969, c. 
12 LoS ey) 

§ 19-18. Judgment; limitation to district. 

(a) In the event that the court or jury, as the case may be, fails to find the 
material attached as an exhibit to the complaint to be harmful to minors, the 
court shall enter judgment accordingly and shall dismiss the complaint. 

(b) In the event that the court or jury, as the case may be, finds the material 
attached as an exhibit to the complaint to be harmful to minors, the court shall 
enter judgment to such effect and may, in such judgment or in subsequent 
orders of enforcement thereof, enter a permanent injunction against any 
respondent prohibiting him from selling, commercially distributing, or giving 
away such material to minors or from permitting minors to inspect such 
material. 

(c) No interlocutory order, judgment, or subsequent order of enforcement 
thereof, entered pursuant to the provisions of this Article, shall be of any force 
and effect outside the district court district in which entered; and no such order 
or judgment shall be res judicata in any proceeding in any other district court 
district. (1969, c, 1215, s. 1; 1987 (Reg. Sess., 1988), c. 1037, s. 74.) 

§ 19-19. Injunctions. 

(a) If the court finds probable cause to believe the exhibited material to be 
harmful to minors, and so enters an order, the court may, upon the motion of 
the district attorney, issue a temporary restraining order against any respon- 
dent prohibiting him from offering, selling, commercially distributing or 
disseminating in any manner such material to minors or from permitting 
minors to inspect such material. No temporary restraining order shall be 
granted without notice to the respondents unless it clearly appears from 
specific facts shown by affidavit or by the verified complaint that one or more 
of the respondents are engaged in the sale, distribution or dissemination of 
harmful material to minors and that immediate and irreparable injury to the 
morals and general welfare of minors in this State will result before notice can 
be served and a hearing had thereon. 

(b) Every temporary restraining order shall be endorsed with the date and 
hour of issuance; shall be filed forthwith in the clerk’s office and entered of 
record; shall define the injury and state why it is irreparable and why the order 
was granted without notice; and shall expire by its own terms within such time 
after entry, not to exceed three days, as the court fixes unless within the time 
so fixed the respondent against whom the order is directed consents that it may 
be extended for a longer period. | 

(c) In the event that a temporary restraining order is granted without 
notice, a motion for a preliminary injunction shall be set down for hearing 
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within two days after the granting of such order and shall take precedence over 

all matters except older matters of the same character; and when the motion 

comes on for hearing, the district attorney shall proceed with the application 

for a preliminary injunction and, if he does not do so, the court shall dissolve 

the restraining order. 
(d) No preliminary injunction shall be issued without at least two days’ 

ae to the respondents. (1969, c. 1215, s. 1; 1971, c. 528, s. 8; 1973, c. 47, s. 

CASE NOTES 

A public nuisance under Chapter 19 can rel. Onslow County v. Mercer, 128 N.C. App. 

be enjoined regardless of the proximity of 371, 496 S.E.2d 585 (1998). 

the nuisance to other structures. State ex 

§ 19-20. Contempt; defenses; extradition. 

(a) Any respondent, or any officer, agent, servant, employee or attorney of 

such respondent, or any person in active concert or participation by contract or 

arrangement with such respondent, who receives actual notice by personal 

service or otherwise of any restraining order or injunction entered pursuant to 

this Article, and who shall disobey any of the provisions thereof, shall be guilty 

of contempt of court and upon conviction after notice and hearing shall be 

sentenced as provided by law. 
(b) No person shall be guilty of contempt pursuant to this section: 

(1) For any sale, distribution or dissemination to a minor where such 

person had reasonable cause to believe that the minor involved was 18 

years old or more, and such minor exhibited to such person a draft 

card, driver’s license, birth certificate or other official or apparently 

official document purporting to establish that such minor was 18 

years old or more; 
(2) For any sale, distribution or dissemination where a minor is accom- 

panied by a parent or guardian, or accompanied by an adult and such 

person has no reason to suspect that the adult accompanying the 

minor is not the minor’s parent or guardian; 

(3) Where such person is a bona fide school, museum or public library or 

is acting in his capacity as an employee of such organization or as a 

retail outlet affiliated with and serving the educational purposes of 

such organization. 
(c) In the event that any person found guilty of contempt pursuant to this 

section cannot be found within this State, the executive authority of this State 

shall, unless such person shall have appealed from the judgment of contempt 

and such appeal has not been finally determined, demand his extradition from 

the executive authority of the state in which such person may be found, 

pursuant to the law of this State. (1969, c. 1215, s. AP) 

§ 19-21: Repealed by Session Laws 1971, c. 528, s. 9. 
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Chapter 19A. 

Protection of Animals. 

Article 1. 

Civil Remedy for Protection of Animals. 

Sec. 
19A-1. Definitions. 
19A-2. Purpose. 
19A-3. Preliminary injunction. 
19A-4. Permanent injunction. 
19A-5 through 19A-9. [Reserved.] 

Article 2. 

Protection of Black Bears. 

19A-10. Unlawful to buy, sell or enclose (except 
as provided) black bear. 

19A-11. Inapplicable to bona fide zoos, etc. 
19A-12. Possession of black bear on July 1, 

1975; surrender of bear; modifica- 
tion of facilities; forfeiture. 

19A-13. Violation of Article. 
19A-14. Enforcement of Article. 
19A-15 through 19A-19. [Reserved.] 

Article 3. 

Animal Welfare Act. 

19A-20. Title of Article. 
19A-21. Purposes. 
19A-22. Animal Welfare Section in Animal 

Health Division of Department of 
Agriculture and Consumer Ser- 
vices created; Director. 

19A-23. Definitions. 
19A-24. Powers of Board of Agriculture. 
19A-25. Employees; investigations; right of en- 

try. 

19A-26. Certificate of registration required for 
animal shelter. 

19A-27. License required for operation of pet 
shop. 

19A-28. License required for public auction or 
boarding kennel. 

19A-29. License required for dealer. 
19A-30. Refusal, suspension or revocation of 

certificate or license. 
19A-31. License not transferable; change in 

management, etc., of business or 

operation. 

Sec. 
19A-32. Procedure for review of Director’s de- 

cisions. 

19A-33. Penalty for operation of pet shop, ken- 
nel or auction without license. 

19A-34. Penalty for acting as dealer without 
license; disposition of animals in 
custody of unlicensed dealer. 

19A-35. Penalty for failure to adequately care 
for animals; disposition of ani- 

mals. 
19A-36. Penalty for violation of Article by dog 

warden. 

19A-37. Application of Article. 
19A-38. Use of license fees. 
19A-39. Article inapplicable to establishments 

for training hunting dogs. 

19A-40. Civil Penalties. 
19A-41 through 19A-44. [Reserved.| 

Article 4. 

Animal Cruelty Investigators. 

19A-45. Appointment of animal cruelty inves- 
tigators; term of office; removal; 

badge; oath; bond. 
Powers; magistrate’s order; execution 

of order; petition; notice to owner. 

Care of seized animals. 
19A-48. Interference unlawful. 
19A-49. Educational requirements. 
19A-50 through 19A-59. [Reserved.] 

19A-46. 

19A-47. 

Article 5. 

Spay/Neuter Program. 

19A-60. 
19A-61. 
19A-62. 
19A-63. 

Legislative findings. 
Spay/Neuter Program established. 

Spay/Neuter Account established. 
Eligibility for distributions from 

Spay/Neuter Account. 
Distributions to counties and cities 

from Spay/Neuter Account. 
Annual Report Required From Every 

Animal Shelter in Receipt of State 
or Local Funding. 

19A-64. 

19A-65. 

ARTICLE 1. 

Civil Remedy for Protection of Animals. 

§ 19A-1. Definitions. 

The following definitions apply in this Article: 
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S19A-2 CH. 19A. PROTECTION OF ANIMALS §19A-10 

(1) The terms “animals” and “dumb animals” include every useful living 
creature. , ae 

(2) The terms “cruelty” and “cruel treatment” include every act, omission, 
or neglect whereby unjustifiable physical pain, suffering, or death is 
caused or permitted; but these terms shall not be construed to include 
lawful taking of animals under the jurisdiction and regulation of the 
Wildlife Resources Commission, lawful activities sponsored by agen- 
cies conducting biomedical research or training, lawful activities for 
sport, the production of livestock or poultry, or the lawful destruction 
of any animal for the purpose of protecting such livestock or poultry. 

(3) The term “person” includes any persons, firm or corporation, including 
any nonprofit corporation, such as a society for the prevention of 
cruelty to animals. (1969, c. 831; 1979, c. 808, s. 2; 1995, c. 509, s. 19.) 

§ 19A-2. Purpose. 

It shall be the purpose of this Article to provide a civil remedy for the 
protection and humane treatment of animals in addition to any criminal 
remedies that are available and it shall be proper in any action to combine 
causes of action against one or more defendants for the protection of one or 
more animals. A real party in interest as plaintiff shall be held to include any 
“person” as hereinbefore defined even though such person does not have a. 
possessory or ownership right in an animal; a real party in interest as 
defendant shall include any person who owns or has possession of an animal. 
(1969.7c. 63151 995eeEn509, s: 20.) 

§ 19A-3. Preliminary injunction. 

Upon the filing of a verified complaint in the district court in the county in 
which cruelty to an animal has allegedly occurred, the judge may, in his 
discretion, issue a preliminary injunction in accordance with the procedures 
set forth in G.S. 1A-1, Rule 65. Every such preliminary injunction, if the 
complainant so requests, may give the complainant the right to provide 
suitable care for the animal. If it appears on the face of the complaint that the 
condition giving rise to the cruel treatment of an animal requires the animal 
to be removed from its owner or other person who possesses it, then it shall be 
proper for the court in the preliminary injunction to allow the complainant to 
pane possession of the animal. (1969, c. 831; 1971, c. 528, s. 10; 1979, c. 808, s. 

§ 19A-4. Permanent injunction. 

In accordance with G.S. 1A-1, Rule 65, a district court judge in the county in 
which the original action was brought shall determine the merits of the action 
by trial without a jury, and upon hearing such evidence as may be presented, 
shall enter orders as he deems appropriate, including a permanent injunction 
on ee a in of the animal’s custody. (1969, c. 831; 1971, c. 528, s. 10; 

aC! ns: 

$$ 19A-5 through 19A-9: Reserved for future codification purposes. 

ARTICLE 2. 

Protection of Black Bears. 

§ 19A-10. Unlawful to buy, sell or enclose (except as pro- 
vided) black bear. 

Except as otherwise provided in applicable statutes, it shall be unlawful for 
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S19A-11 ART. 2. PROTECTION OF BLACK BEARS §19A-12 

any person to buy or sell black bears or for any person, firm or corporation to 

possess or keep any black bear (Ursus americanus) in any enclosure, pen, cage, 

or other place or means of captivity except as hereinafter provided. (1975, c. 56, 

ya Ma) 

Local Modification. — Carteret: 1977, c. 

565. 

Cross References. — As to captivity license 
required for wild bears, see § 113-272.5. 

CASE NOTES 

Purpose of Section. — The purpose of this 
section is to provide for the protection of bears 
and to require that, when they are kept in 
captivity, adequate standards for their care and 
comfort be maintained. Cannady v. North Caro- 

lina Wildlife Resources Comm’n, 30 N.C. App. 
247, 226 S.E.2d 678, appeal dismissed, 290 
N.C... 775,.229 S.E.2d 31 (1976), cert..denied, 
430 U.S. 965, 97 S. Ct. 1645, 52 L. Ed. 2d 356 

(1977). 

§ 19A-11. Inapplicable to bona fide zoos, etc. 

The provisions of this Article shall not apply to bona fide zoos which are 

operated by federal, State, or local governmental agencies, or to educational 

institutions in which black bears are kept or exhibited as part of a bona fide 

course of training or research in the natural sciences, or to black bears held 

without caging under conditions simulating a natural habitat, the develop- 

ment of which is in accord with plans and specifications developed by the 

holder and approved by the Wildlife Resources Commission. (1975, c. 56, s. 2.) 

CASE NOTES 

Purpose of Section. — The purpose of this 
section is to provide for the protection of bears 
and to require that, when they are kept in 
captivity, adequate standards for their care and 
comfort be maintained. Cannady v. North Caro- 
lina Wildlife Resources Comm’n, 30 N.C. App. 
247, 226 S.E.2d 678, appeal dismissed, 290 
Neem (9229 5.1.20, 31. (1976), cert. denied, 
430 U.S. 965, 97 S. Ct. 1645, 52 L. Ed. 2d 356 

(1977): 

Constitutionality. — There is a rational 
basis for excepting bona fide zoos operated by 
governmental agencies from the provisions of 
the act so as to preclude a claim that the act 
denies plaintiff equal protection of the laws. 
Cannady v. North Carolina Wildlife Resources 
Comm’n, 30 N.C. App. 247, 226 S.E.2d 678, 
appeal dismissed, 290 N.C. 775, 229 S.E.2d 31 

(1976), cert. denied, 430 U.S. 965, 97 S. Ct. 

1645, 52 L. Ed. 2d 356 (1977). 

§ 19A-12. Possession of black bear on July 1, 1975; surren- 

der of bear; modification of facilities; forfe1- 

ture. 

Any person, firm or corporation in possession of a black bear on AHI E saa abe way. 

under an existing permit issued by the Wildlife Resources Commission, where 

the conditions under which such black bear is held are in violation of this 

Article, may immediately surrender such black bear and such permit to the 

Wildlife Resources Commission which shall compensate such person, firm or 

corporation in the amount actually paid for such bear not to exceed the sum of 

one hundred dollars ($100.00) for any one bear. In lieu of surrendering such 

black bear and such permit, any such person, firm or corporation may give 

immediately written notice to the Wildlife Resources Commission that plans 

and specifications for facilities to hold such bear without caging under 

conditions simulating a natural habitat will be submitted to the Commission 

for approval within 30 days thereafter. In the event such plans and specifica- 

tions are not submitted within the time thus limited, or they are disapproved 
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§19A-13 CH. 194. PROTECTION OF ANIMALS §19A-21 

by the Commission, or the facilities are not completed in accordance therewith 
within 60 days after approval by the Commission, continued possession of a 
black bear by such person, firm or corporation after any of such events shall 
constitute a violation of the provisions of this Article, and any such black bear 
shall be forfeited to the Wildlife Resources Commission without compensation. 
(1975, -c:'56,'s: 3.) 

CASE NOTES 

Purpose of Section. — The purpose of this _ lina Wildlife Resources Comm’n, 30 N.C. App. 
section is to provide for the protection of bears 247, 226 S.E.2d 678, appeal dismissed, 290 
and to require that, when they are kept in N.C. 775, 229 S.E.2d 31 (1976), cert. denied, 
captivity, adequate standards for theircareand 480 U.S. 965, 97S. Ct. 1645, 52 L. Ed. 2d 356 
comfort be maintained. Cannady v. North Caro- (1977). 

§ 19A-13. Violation of Article. 

Violation of the provisions of this Article shall constitute a Class 2 misde- 
meanor. (1975, c. 56, s. 4; 1993, c. 539, s. 314; 1994, Ex. Sess., c. 24, s. 14(ce).) 

CASE NOTES 

Quoted in Cannady v. North Carolina Wild- 
life Resources Comm’n, 30 N.C. App. 247, 226 
S.E.2d 678 (1976). 

§ 19A-14. Enforcement of Article. 

Law-enforcement officers of the Wildlife Resources Commission and all other 
peace officers are authorized and empowered to enforce the provisions of this 
Article. (1975, c. 56, s. 5.) 

CASE NOTES 

Quoted in Cannady v. North Carolina Wild- 
life Resources Comm’n, 30 N.C. App. 247, 226 
S.E.2d 678 (1976). 

$$ 19A-15 through 19A-19: Reserved for future codification purposes. 

ARTICLE 3. 

Animal Welfare Act. 

§ 19A-20. Title of Article. 

ae ae may be cited as the Animal Welfare Act. (197 7, 2nd Sess., c. 
ree tele 

§ 19A-21. Purposes. 

The purposes of this Article are (i) to protect the owners of dogs and cats from the theft of such pets; (11) to prevent the sale or use of stolen pets; (i11) to insure 
that animals, as items of commerce, are provided humane care and treatment by regulating the transportation, sale, purchase, housing, care, handling and 
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§19A-22 ART. 3. ANIMAL WELFARE ACT §19A-23 

treatment of such animals by persons or organizations engaged in transport- 
ing, buying, or selling them for such use; (iv) to insure that animals confined 
in pet shops, kennels, animal shelters and auction markets are provided 
humane care and treatment; (v) to prohibit the sale, trade or adoption of those 

animals which show physical signs of infection, communicable disease, or 
congenital abnormalities, unless veterinary care is assured subsequent to sale, 
trade or adoption. (1977, 2nd Sess., c. 1217, s. 2.) 

§ 19A-22. Animal Welfare Section in Animal Health Divi- 
sion of Department of Agriculture and Con- 
sumer Services created; Director. 

There is hereby created within the Animal Health Division of the North 

Carolina Department of Agriculture and Consumer Services, a new section 

thereof, to be known as the Animal Welfare Section of said division. 

_ The Commissioner of Agriculture is hereby authorized to appoint a Director 

of said section whose duties and authority shall be determined by the 

Commissioner subject to the approval of the Board of Agriculture and subject 

to the provisions of this Article. (1977, 2nd Sess., c. 1217, s. 3; 1997-261, s. 1.) 

§ 19A-23. Definitions. 

For the purposes of this Article, the following terms, when used in the Article 

or the rules or orders made pursuant thereto, shall be construed respectively 

to mean: 
(1) “Adequate feed” means the provision at suitable intervals, not to 

exceed 24 hours, of a quantity of wholesome foodstuff suitable for the 

species and age, sufficient to maintain a reasonable level of nutrition 

in each animal. Such foodstuff shall be served in a sanitized recepta- 

cle, dish, or container. 
(2) “Adequate water” means a constant access to a supply of clean, fresh, 

potable water provided in a sanitary manner or provided at suitable 

intervals for the species and not to exceed 24 hours at any interval. 

(3) “Ambient temperature” means the temperature surrounding the ani- 

mal. 
(4) “Animal” means any domestic dog (Canis familiaris), domestic cat 

(Felis domestica). 
(5) “Animal shelter” means a facility which is used to house or contain 

animals and which is owned, operated, or maintained by a duly 

incorporated humane society, animal welfare society, society for the 

prevention of cruelty to animals, or other nonprofit organization 

devoted to the welfare, protection and humane treatment of animals. 

(5a) “Boarding kennel” means a facility or establishment which regularly 

offers to the public the service of boarding dogs or cats or both for a fee. 

Such a facility or establishment may, in addition to providing shelter, 

food and water, offer grooming or other services for dogs and/or cats. 

(6) “Commissioner” means the Commissioner of Agriculture of the State 

of North Carolina. 
(7) “Dealer” means any person who sells, exchanges, or donates, or offers 

to sell, exchange, or donate animals to another dealer, pet shop, or 

research facility; provided, however, that an individual who breeds 

and raises on his own premises no more than the offspring of five 

canine or feline females per year, unless bred and raised specifically 

for research purposes shall not be considered to be a dealer for the 

purposes of this Article. 

143 
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(8) “Director” means the Director of the Animal Welfare Section of the 
Animal Health Division of the Department of Agriculture and Con- 
sumer Services. 

(9) “Euthanasia” means the humane destruction of an animal accom- 
plished by a method that involves rapid unconsciousness and imme- 
diate death or by a method that involves anesthesia, produced by an 
agent which causes painless loss of consciousness, and death during 
such loss of consciousness. 

(10) “Housing facility” means any room, building, or area used to contain 
a primary enclosure or enclosures. 

(11) “Person” means any individual, partnership, firm, joint-stock com- 
pany, corporation, association, trust, estate, or other legal entity. 

(12) “Pet shop” means a person or establishment that acquires for the 
purposes of resale animals bred by others whether as owner, agent, or 
on consignment, and that sells, trades or offers to sell or trade such 
animals to the general public at retail or wholesale. 

(13) “Primary enclosure” means any structure used to immediately re- 
strict an animal or animals to a limited amount of space, such as a 
room, pen, cage compartment or hutch. 

(14) “Public auction” means any place or location where dogs or cats are 
sold at auction to the highest bidder regardless of whether such dogs 
or cats are offered as individuals, as a group, or by weight. 

(15) “Research facility” means any place, laboratory, or institution at 
which scientific tests, experiments, or investigations involving the use 
of living animals are carried out, conducted, or attempted. 

(16) “Sanitize” means to make physically clean and to remove and destroy 
to a practical minimum, agents injurious to health. (1977, 2nd Sess., 
Mel tel OU OC 34S l9S1.G S21, SaOle Loole2oie Soe) 

§ 19A-24. Powers of Board of Agriculture. 

The Board of Agriculture may: 
(1) Establish standards for the care of animals at animal shelters, 

boarding kennels, pet shops, and public auctions. 
(2) Prescribe the manner in which animals may be transported to and 

from registered or licensed premises. 
(3) Require licensees and holders of certificates to keep records of the 

purchase and sale of animals and to identify animals at their 
establishments. 

(4) Adopt rules to implement this Article, including federal regulations 
promulgated under Title 7, Chapter 54, of the United States Code. 
(1977, 2nd Sess., c. 1217, s. 5; 1987, c. 827, s. 62.) | 

§ 19A-25. Employees; investigations; right of entry. 
For the enforcement of the provisions of this Article, the Director is 

authorized, subject to the approval of the Commissioner to appoint employees 
as are necessary in order to carry out and enforce the provisions of this Article, 
and to assign them interchangeably with other employees of the Animal 
Health Division. The Director shall cause the investigation of all reports of 
violations of the provisions of this Article, and the rules adopted pursuant to 
the provisions hereof; provided further, that if any person shall deny the Director or his representative admittance to his property, either person shall 
be entitled to secure from any superior court judge a court order granting such 
admittance. (1977, 2nd Sess., c. 1217, s. GL 98 Thick 82718631) 
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§ 19A-26. Certificate of registration required for animal 
shelter. 

No person shall operate an animal shelter unless a certificate of registration 
for such animal shelter shall have been granted by the Director. Application for 
such certificate shall be made in the manner provided by the Director. No fee 
shall be required for such application or certificate. Certificates of registration 
shall be valid for a period of one year or until suspended or revoked and may 
be renewed for like periods upon application in the manner provided. (1977, 
2nd Sess:;'c. 1217, s. 7; 1987, °c. 827, s: 64.) 

§ 19A-27. License required for operation of pet shop. 

No person shall operate a pet shop unless a license to operate such 
establishment shall have been granted by the Director. Application for such 
license shall be made in the manner provided by the Director. The license shall 
be for the fiscal year and the license fee shall be fifty dollars ($50.00) for each 
license period or part thereof beginning with the first day of the fiscal year. 
(1977, 2nd Sess., c. 1217, s. 8; 1987, c. 827, s. 65; 1989, c. 544, s. 17.) 

§ 19A-28. License required for public auction or boarding 
kennel. 

_No person shall operate a public auction or a boarding kennel unless a 

license to operate such establishment shall have been granted by the Director. 

Application for such license shall be made in the manner provided by the 
Director. The license period shall be the fiscal year and the license fee shall be 

fifty dollars ($50.00) for each license period or part thereof beginning with the 

first day of the fiscal year. (1977, 2nd Sess., c. 1217, s. 9; 1987, c. 827, s. 65; 

1989, c. 544, s. 18.) 

§ 19A-29. License required for dealer. 

No person shall be a dealer unless a license to deal shall have been granted 

by the Director to such person. Application for such license shall be in the 

manner provided by the Director. The license period shall be the fiscal year and 

the license fee shall be fifty dollars ($50.00) for each license period or part 

thereof, beginning with the first day of the fiscal year. (1977, 2nd Sess., c. 1217, 
s. 10; 1987, c. 827, s. 66; 1989, c. 544, s. 19.) 

§ 19A-30. Refusal, suspension or revocation of certificate 
or license. 

The Director may refuse to issue or renew or may suspend or revoke a 

certificate of registration for any animal shelter or a license for any public 

auction, kennel, pet shop, or dealer, if after an impartial investigation as 

provided in this Article he determines that any one or more of the following 

grounds apply: 
(1) Material misstatement in the application for the original certificate of 

registration or license or in the application for any renewal under this 

Article; 
(2) Willful disregard or violation of this Article or any rules issued 

pursuant thereto; 
(3) Failure to provide adequate housing facilities and/or primary enclo- 

sures for the purposes of this Article, or if the feeding, watering, 

sanitizing and housing practices at the animal shelter, public auction, 
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pet shop, or kennel are not consistent with the intent of this Article or 
the rules adopted under this Article; 

(4) Allowing one’s license under this Article to be used by an unlicensed 
erson; he TR 

(5) Gon acton of any crime an essential element of which is misstate- 
ment, fraud, or dishonesty, or conviction of any felony; 

(6) Making substantial misrepresentations or false promises of a charac- 
ter likely to influence, persuade, or induce in connection with the 
business of a public auction, commercial kennel, pet shop, or dealer; 

(7) Pursuing a continued course of misrepresentation of or making false 
promises through advertising, salesmen, agents, or otherwise in 
connection with the business to be licensed; 

(8) Failure to possess the necessary qualifications or to meet the require- 
ments of this Article for the issuance or holding of a certificate of 
registration or license. 

The Director shall, before refusing to issue or renew and before suspension 
or revocation of a certificate of registration or a license, give to the applicant or 
holder thereof a written notice containing a statement indicating in what 
respects the applicant or holder has failed to satisfy the requirements for the 
holding of a certificate of registration or a license. If a certificate of registration 
or a license is suspended or revoked under the provisions hereof, the holder 
shall have five days from such suspension or revocation to surrender all 
certificates of registration or licenses issued thereunder to the Director or his 
authorized representative. 
A person to whom a certificate of registration or a license is denied, 

suspended, or revoked by the Director may contest the action by filing a 
petition under G.S. 150B-23 within five days after the denial, suspension, or 
revocation. 
Any licensee whose license is revoked under the provisions of this Article 

shall not be eligible to apply for a new license hereunder until one year has 
elapsed from the date of the order revoking said license or if an appeal is taken 
from said order of revocation, one year from the date of the order or final 
judgment sustaining said revocation. Any person who has been an officer, 
agent, or employee of a licensee whose license has been revoked or suspended 
and who is responsible for or participated in the violation upon which the order 
of suspension or revocation was based, shall not be licensed within the period 
during which the order of suspension or revocation is in effect. (1977 , 2nd 
Pess...Cel2 itis Li 98721C..8271,:8.4679) 

§ 19A-31. License not transferable; change in manage- 
ment, etc., of business or operation. 

A license is not transferable. When there is a transfer of ownership, 
management, or operation of a business of a licensee hereunder, the new 
owner, manager, or operator, as the case may be, whether it be an individual, 
firm, partnership, corporation, or other entity shall have 10 days from such 
sale or transfer to secure a new license from the Director to operate said 
business. A licensee shall promptly notify the Director of any change in the 
name, address, management, or substantial control of his business or opera- 
tion..GL977, 2nd/Sess;..c,1217, si 12.) 

§ 19A-32. Procedure for review of Director’s decisions. 
A denial, suspension, or revocation of a certificate or license under this Article shall be made in accordance with Chapter 150B of the General Statutes. (1977, 2nd Sess., c. 1217, s. 13; 1987, c. 827, s. 68.) 
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§ 19A-33. Penalty for operation of pet shop, kennel or 
auction without license. 

Operation of a pet shop, kennel, or public auction without a currently valid 
license shall constitute a Class 3 misdemeanor subject only to a penalty of not 
less than five dollars ($5.00) nor more than twenty-five dollars ($25.00), and 
each day of operation shall constitute a separate offense. (1977, 2nd Sess., c. 
1217;:s. 14; 1993; c. 539;s. 315;:1994, Ex. Sess:, c. 24, s. 14(c).) 

§ 19A-34. Penalty for acting as dealer without license; 
disposition of animals in custody of unlicensed 
dealer. 

Acting as a dealer in animals as defined in this Article without a currently 
valid dealer’s license shall constitute a Class 2 misdemeanor. Continued illegal 
operation after conviction shall constitute a separate offense. Animals found in 
possession or custody of an unlicensed dealer shall be subject to immediate 
seizure and impoundment and upon conviction of such unlicensed dealer shall 
become subject to sale or euthanasia in the discretion of the Director. (1977, 
2nd Sess., c. 1217, s. 15; 1993, c. 539, s. 316; 1994, Ex. Sess., c. 24, s. 14(c).) 

§ 19A-35. Penalty for failure to adequately care for ani- 
mals; disposition of animals. 

Failure of any person licensed or registered under this Article to adequately 
house, feed, and water animals in his possession or custody shall constitute a 
Class 3 misdemeanor, and such person shall be subject to a fine of not less than 
five dollars ($5.00) per animal or more than a total of one thousand dollars 
($1,000). Such animals shall be subject to seizure and impoundment and upon 
conviction may be sold or euthanized at the discretion of the Director and such 
failure shall also constitute grounds for revocation of license after public 
hearing. (1977, 2nd Sess., c. 1217, s. 16; 1999-408, s. 4.) 

§ 19A-36. Penalty for violation of Article by dog warden. 

Violation of any provision of this Article which relates to the seizing, 
impoundment, and custody of an animal by a dog warden shall constitute a 
Class 3 misdemeanor and the person convicted thereof shall be subject to a fine 
of not less than fifty dollars ($50.00) and not more than one hundred dollars 
($100.00), and each animal handled in violation shall constitute a separate 
offense. (1977, 2nd Sess., c. 1217, s. 17; 1998, c. 539, s. 317; 1994, Ex. Sess., c. 
24, s. 14(c).) 

§ 19A-37. Application of Article. 

This Article shall not apply to a place or establishment which is operated 
under the immediate supervision of a duly licensed veterinarian as a hospital 
where animals are harbored, boarded, and cared for incidental to the treat- 
ment, prevention, or alleviation of disease processes during the routine 
practice of the profession of veterinary medicine. This Article shall not apply to 
any dealer, pet shop, public auction, commercial kennel or research facility 
during the period such dealer or research facility is in the possession of a valid 
license or registration granted by the Secretary of Agriculture pursuant to 
Title 7, Chapter 54, of the United States Code. This Article shall not apply to 
any individual who occasionally boards an animal on a noncommercial basis, 
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although such individual may receive nominal sums to cover the cost of such 

boarding. (1977, 2nd Sess., c. 1217, s. 18; 1987, c. 827, s. 69.) 

§ 19A-38. Use of license fees. 

All license fees collected shall be used in enforcing and administering this 

Article. (1977, 2nd Sess., c. 1217, s. 19.) 

§ 19A-39. Article inapplicable to establishments for train- 
ing hunting dogs. 

Nothing in this Article shall apply to those kennels or establishments 

operated primarily for the purpose of boarding or training hunting dogs. (1977, 

2nd Sess., c. 1217, s. 21; 1979, c. 734, s. 2.) 

§ 19A-40. Civil Penalties. 

The Director may assess a civil penalty of not more than five thousand 

dollars ($5,000) against any person who violates a provision of this Article or 

any rule promulgated thereunder. In determining the amount of the penalty, 

the Director shall consider the degree and extent of harm caused by the 

violation. The clear proceeds of civil penalties assessed pursuant to this section 

shall be remitted to the Civil Penalty and Forfeiture Fund in accordance with 
G.S. 115C-457.2. (1995, c. 516, s. 6; 1998-215, s. 3.) 

§§ 19A-41 through 19A-44: Reserved for future codification purposes. 

ARTICLE 4. 

Animal Cruelty Investigators. 

§ 19A-45. Appointment of animal cruelty investigators; 
term of office; removal; badge; oath; bond. 

(a) The board of county commissioners is authorized to appoint one or more 
animal cruelty investigators to serve without any compensation or other 
employee benefits in his county. In making these appointments, the board may 
consider persons nominated by any society incorporated under North Carolina 
law for the prevention of cruelty to animals. Prior to making any such 
appointment, the board of county commissioners is authorized to enter into an 
agreement whereby any necessary expenses of caring for seized animals not 
collectable pursuant to G.S. 19A-47 may be paid by the animal cruelty 
investigator or by any society incorporated under North Carolina law for the 
prevention of cruelty to animals that is willing to bear such expense. 

(b) Animal cruelty investigators shall serve a one-year term subject to 
removal for cause by the board of county commissioners. Animal cruelty 
investigators shall, while in the performance of their official duties, wear in 
plain view a badge of a design approved by the board identifying them as 
animal cruelty investigators, and provided at no cost to the county. 

(c) Animal cruelty investigators shall take and subscribe the oath of office 
required of public officials. The oath shall be filed with the clerk of superior 
court. Animal cruelty investigators shall not be required to post any bond. 
_ (d) Upon approval by the board of county commissioners, the animal cruelty 
investigator or investigators may be reimbursed for all necessary and actual 
expenses, to be paid by the county. (1979, c. 808, s. 1.) 
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§ 19A-46. Powers; magistrate’s order; execution of order; 
petition; notice to owner. 

(a) Whenever any animal is being cruelly treated as defined in G.S. 
19A-1(2), an animal cruelty investigator may file with a magistrate a sworn 
complaint requesting an order allowing the investigator to provide suitable 
care for and take immediate custody of the animal. The magistrate shall issue 
the order only when he finds probable cause to believe that the animal is being 
cruelly treated and that it is necessary for the investigator to immediately take 
custody of it. Any magistrate’s order issued under this section shall be valid for 
only 24 hours after its issuance. After he executes the order, the animal cruelty 
investigator shall return it with a written inventory of the animals seized to 
the clerk of court in the county where the order was issued. 

(b) The animal cruelty investigator may request a law-enforcement officer 
or animal control officer to accompany him to help him seize the animal. An 
investigator may forcibly enter any premises or vehicle when necessary to 
execute the order only if he reasonably believes that the premises or vehicle is 
unoccupied by any person and that the animal is on the premises or in the 
vehicle. Forcible entry shall be used only when the animal cruelty investigator 
is accompanied by a law-enforcement officer. In any case, he must give notice 
of his identity and purpose to anyone who may be present before entering said 
premises. Forcible entry shall only be used during the daylight hours. 

(c) When he has taken custody of such an animal, the animal cruelty 
investigator shall file a complaint pursuant to Article 1 of this Chapter as soon 
as possible. When he seizes the animal, he shall leave with the owner, if 
known, or affixed to the premises or vehicle a copy of the magistrate’s order and 
a written notice of a description of the animal, the place where the animal will 
be taken, the reason for taking the animal, and the investigator’s intent to file 
a complaint in district court requesting custody of the animal pursuant to 
Article 1 of this Chapter. 

(d) Notwithstanding the provisions of G.S. 7A-305(c), any person who 
commences a proceeding under this Article or Article 1 of this Chapter shall not 
be required to pay any court costs or fees prior to a final judicial determination 
as provided in G.S. 19A-4, at which time those costs shall be paid pursuant to 
the provisions of G.S. 6-18. 

(e) Any judicial order authorizing forcible entry shall be issued by a district 
court judge. (1979, c. 808, s. 1.) 

§ 19A-47. Care of seized animals. 

The investigator must take any animal he seizes directly to some safe and 
secure place and provide suitable care for it. The necessary expenses of caring 
for seized animals, including necessary veterinary care, shall be a charge 
against the animal’s owner and a lien on the animal to be enforced as provided 
by G.S. 44A-4. (1979, c. 808, s. 1.) 

§ 19A-48. Interference unlawful. 

It shall be a Class 1 misdemeanor, to interfere with an animal cruelty 
investigator in the performance of his official duties. (1979, c. 808, s. 1; 1993, 
c. 539, 8.318; 1994, Ex. Sess:, c. 24, s. 14(c).) 

§ 19A-49. Educational requirements. 

Each animal cruelty investigator at his own expense must attend annually 
a course of at least six hours instruction offered by the North Carolina Humane 
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Federation or some other agency. The course shall be designed to give the 
investigator expertise in the investigation of complaints relating to the care 
and treatment of animals. Failure to attend a course approved by the board of 
county commissioners shall be cause for removal from office. (1979, c. 808, s. 1.) 

§8§ 19A-50 through 19A-59: Reserved for future codification purposes. 

ARTICLE 5. 

Spay/Neuter Program. 

§ 19A-60. Legislative findings. 

The General Assembly finds that the uncontrolled breeding of cats and dogs 
in the State has led to unacceptable numbers of unwanted dogs, puppies and 
cats and kittens. These unwanted animals become strays and constitute a 
public nuisance and a public health hazard. The animals themselves suffer 
privation and death, are impounded, and most are destroyed at great expense 
to local governments. It is the intention of the General Assembly to provide a 
voluntary means of funding a spay/neuter program to provide financial 
assistance to local governments offering low-income persons reduced-cost 
spay/neuter services for their dogs and cats and to provide a statewide 
education program on the benefits of spaying and neutering pets. (2000-163, s. 
is) 

Editor’s Note. — The numbers of §§ 19A-60 63, s.1 having been §§ 19A-50 to 19A-54. 
to 19A-64 were assigned by the Revisor of Session Laws 2000-163, s. 7, made this Arti- 
Statutes, the numbers in Session Laws 2000- cle effective January 1, 2001. 

§ 19A-61. Spay/Neuter Program established. 

There is established in the Department of Health and Human Services a 
statewide program to foster the spaying and neutering of dogs and cats for the 
purpose of reducing the population of unwanted animals in the State. The 
program shall consist of the following components: 

(1) Education Program. — The Department shall establish a statewide 
program to educate the public about the benefits of having cats and 
dogs spayed and neutered. The Department may work cooperatively 
on the program with the North Carolina School of Veterinary Medi- 
cine, other State agencies and departments, county and city health 
departments and animal control agencies, and statewide and local 
humane organizations. The Department may employ outside consult- 
ants to assist with the education program. 

(2) Local Spay/Neuter Assistance Program. — The Department shall 
administer the Spay/Neuter Account established in G.S. 19A-62. 
Monies deposited in the account shall be available to reimburse 
eligible counties and cities for the direct costs of spay/neuter surgeries 
as cats and dogs made available to low-income persons. (2000-163, s. 

§ 19A-62. Spay/Neuter Account established. 
(a) Creation. — The Spay/Neuter Account is established as a nonreverting special revenue account in the Department of Health and Human Services. The Account consists of the following: 
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(1) Fifty cents (50¢) of the fee imposed by G.S. 130A-190(c) on the costs of 
obtaining rabies vaccination tags from the Department of Health and 
Human Services. 

(2) Ten dollars ($10.00) of the additional fee imposed by G.S. 20-79.7 for 
an Animal Lovers special license plate. 

(3) Any other funds available from appropriations by the General Assem- 
bly or from contributions and grants from public or private sources. 

(b) Use. — The revenue in the Account shall be used by the Department of 
Health and Human Services as follows: 

(1) Twenty percent (20%) shall be used to develop and implement the 
statewide education program component of the Spay/Neuter Program 
established in G.S. 19A-61(a). 

(2) Up to twenty percent (20%) of the money in the Account may be used 
to defray the costs of administering the Spay/Neuter Program estab- 
lished in this Article. 

(3) Funds remaining after deductions for the education program and 
administrative expenses shall be distributed quarterly to eligible 
counties and cities seeking reimbursement for reduced-cost spay/neu- 
ter surgeries performed during the previous year. (2000-163, s. 1.) 

Editor’s Note. — Session Laws 2000-163, s. 
6, directs the Department of Health and Hu- 
man Services to establish a pilot program for 
animal control in one of the counties within the 
enterprise tier one area, as defined in GS. 
105-29.3, that does not have an existing animal 
control program and that meets qualifications 
established in the section. The Department 
shall select a county to participate from among 
those counties applying for consideration for 
the pilot program, and shall make its selection 
based on its determination of where the pilot 
program would most effectively reduce the pop- 
ulation of unwanted cats and dogs and enhance 
public health and safety. To qualify to partici- 
pate in the program, in a county where a tax 

exists, the county shall establish a differenti- 
ated tax on dogs and cats and offer a reduced 

cost spay/neuter program to low-income per- 
sons as provided in G.S. 19A-63(a). The county 
selected shall be required to provide a 50% 
match to any State funds that are allocated for 
the local animal control program. The county 
shall keep records of the number of cats and 
dogs spayed and neutered under the reduced 
cost spay/neuter program and shall report the 
results of the pilot program on animal control 
problems in the county to the Department on a 
semiannual basis. Funding for the program 
shall be from the Spay/Neuter Account estab- 
lished pursuant to G.S. 19A-62 from funds 
received from the sale of Animal Lovers special 
license plates pursuant to G.S. 20-79.7 and 
shall not exceed 50% of the funds available 
from the sale of the special license plate or 
$50,000, whichever is less. 

§ 19A-63. Eligibility for distributions from Spay/Neuter 
Account. 

(a) A county or city is eligible for reimbursement from the Spay/Neuter 
Account if it meets the following condition: 

(1) The county or city offers one or more of the following programs to 
low-income persons on a year-round basis for the purpose of reducing 
the cost of spaying and neutering procedures for dogs and cats: 
a. A spay/neuter clinic operated by the county or city. 
b. A spay/neuter clinic operated by a private organization under 

contract or other arrangement with the county or city. 
c. Acontract or contracts with one or more veterinarians, whether or 

not located within the county, to provide reduced-cost spaying and 
neutering procedures. 

d. Subvention of the spaying and neutering costs incurred by low- 
income pet owners through the use of vouchers or other procedure 
that provides a discount of the cost of the spaying or neutering 
procedure fixed by a participating veterinarian or other provider. 
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e. Subvention of the spaying and neutering costs incurred by persons 

who adopt a pet from an animal shelter operated by or under 

contract with the county or city. 
(2) Reserved for future codification purposes. 

(b) For purposes of this Article, the term “low-income person” shall mean an 

individual who qualifies for one or more of the programs of public assistance 

administered by the Department pursuant to Chapter 108A of the General 

Statutes. (2000-163, s. 1.) , 

Editor’s Note. — See note at § 19A-62 re- establishment of a pilot program for animal 

lating to Session Laws 2000-163, s. 6, and the _ control. 

§ 19A-64. Distributions to counties and cities from 
Spay/Neuter Account. 

(a) Reimbursable Costs. — Counties and cities eligible for distributions 

from the Spay/Neuter Account may receive reimbursement for the direct costs 
of a spay/neuter surgical procedure for a dog or cat owned by a low-income 
person meeting the Department’s eligibility requirements for spay/neuter 
services. Reimbursable costs shall include anesthesia, medication, and veter- 
inary services. Counties and cities shall not be reimbursed for the administra- 
tive costs of providing reduced-cost spay/neuter services or capital expendi- 
tures for facilities and equipment associated with the provision of such 
services. 

(b) Application. — A county or city eligible for reimbursement of spaying 
and neutering costs from the Spay/Neuter Account shall apply to the Depart- 
ment of Health and Human Services by the last day of January, April, July, and 
October of each year to receive a distribution from the Account for that quarter. 
The application shall be submitted in the form required by the Department 
and sieoe include an itemized listing of the costs for which reimbursement is 
sought. 

(c) Distribution. — The Department shall make payments from the 
Spay/Neuter Account to eligible counties and cities who have made timely 
application for reimbursement within 30 days of the closing date for receipt of 
applications for that quarter. In the event that total requests for reimburse- 
ment exceed the amounts available in the Spay/Neuter Account for distribu- 
tion, the monies available will be distributed as follows: 

(1) Fifty percent (50%) of the monies available in the Spay/Neuter 
Account shall be reserved for reimbursement for eligible applicants 
within enterprise tier one, two, and three areas as defined in G:S. 
105-129.3. The remaining fifty percent (50%) of the funds shall be 
used to fund reimbursement requests from eligible applicants in 
enterprise tier four and five areas as defined in G.S. 105-129.3. 

(2) Among the eligible counties and cities in enterprise tier one, two, and 
three areas, reimbursement shall be made to each eligible county or 
city in proportion to the number of dogs and cats that have received 
rabies vaccinations during the preceding fiscal year in that county or 
city as compared to the number of dogs and cats that have received 
rabies vaccinations during the preceding fiscal year by all of the 
eligible applicants in enterprise tier one, two, or three areas. 

(3) Among the eligible counties and cities in enterprise tier four and five 
areas, reimbursement shall be made to each eligible county or city in 
proportion to the number of dogs and cats that have received rabies 
vaccinations during the preceding fiscal year in that county or city as 
compared to the number of dogs and cats that have received rabies 
vaccinations during the preceding fiscal year by all of the eligible 
applicants in enterprise tier four and five areas. 
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(4) Should funds remain available from the fifty percent (50%) of the 
Spay/Neuter Account designated for enterprise tier one, two, or three 
areas after reimbursement of all claims by eligible applicants in those 
areas, the remaining funds shall be made available to reimburse 
Aa: applicants in enterprise tier four and five areas. (2000-1689, s. 
is 

§ 19A-65. Annual Report Required From Every Animal 
Shelter in Receipt of State or Local Funding. 

Every county or city animal shelter, or animal shelter operated under 
contract with a county or city or otherwise in receipt of State or local funding[,] 
shall prepare an annual report setting forth the numbers, by species, of 
animals received into the shelter, the number adopted out, the number 
returned to owner, and the number destroyed. The report shall also contain the 
total operating expenses of the shelter and the cost per animal handled. The 
report shall be filed with the Department of Health and Human Services by 
August 1 of each year. (2000-163, s. 5.) 

Editor’s Note. — Session Laws 2000-163, s. 
5 was codified as this section at the direction of 

the Revisor of Statutes. 
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Chapter 20. 

Motor Vehicles. 

Article 1. 

Division of Motor Vehicles. 

Sec. 

20-1. Division of Motor Vehicles established. 
20-2. Commissioner of Motor Vehicles; rules. 
20-3. Organization of Division. 
20-3.1. Purchase of additional airplanes. 
20-4. Enforcement duties of the Division. 
20-4.01. Definitions. 

Article 1A. 

Reciprocity Agreements as to 
Registration and Licensing. 

20-4.1. Declaration of policy. 
20-4.2. Definitions. 
20-4.3. Commissioner may make reciprocity 

agreements, arrangements or dec- 
larations. 

20-4.4. Authority for reciprocity agreements; 
provisions; reciprocity standards. 

20-4.5. Base-state registration reciprocity. 
20-4.6. [Repealed.] 
20-4.7. Extension of reciprocal privileges to 

lessees authorized. 
20-4.8. Automatic reciprocity, when. 
20-4.9. Suspension of reciprocity benefits. 
20-4.10. Agreements to be written, filed and 

available for distribution. 
20-4.11. Reciprocity agreements in effect at 

time of Article. 
20-4.12. Article part of and supplemental to 

motor vehicle registration law. 
20-4.13 through 20-4.17. [Reserved.] 

Article 1B. 

Reciprocal Provisions as to Arrest of 
Nonresidents. 

20-4.18. Definitions. 
20-4.19. Issuance of citation to nonresident; 

officer to report noncompliance. 

20-4.20. Division to transmit report to recipro- 
cating state; suspension of license 
for noncompliance with citation 
issued by reciprocating state. 

Article 1C. 

Drivers License Compact. 

20-4.21. Title of Article. 
20-4.22. Commissioner may make reciprocity 

agreements, arrangements, or 

declarations. 
20-4.23. Legislative findings and policy. 
20-4.24. Reports of convictions; effect of re- 

ports. 

Sec. 
20-4.25. Review of license status in other 

states upon application for license 
in member state. 

Effect on other laws or agreements. 
Effect on other State driver license 

laws. 
Administration and exchange of infor- 

mation. 
Withdrawal from Drivers License 

Compact. 
Construction and severability. 

Article 2. 

Uniform Driver’s License Act. 

20-5. Title of Article. 
20-6. [Repealed.] 
20-7. Issuance and renewal of drivers licenses. 
20-7.01. [Repealed.] 
20-7.1. Notice of change of address or name. 
20-7.2. [Repealed.] 
20-7.3. Availability of organ, eye, and tissue 

donor cards at motor vehicle of- 
fices. 

20-8. Persons exempt from license. 
20-9. What persons shall not be licensed. 
20-9.1. Physicians and psychologists providing 

medical information on drivers 
with physical and mental disabil- 
ities. 

20-10. Age limits for drivers of public passen- 
ger-carrying vehicles. 

20-10.1. Mopeds. 
20-11. Issuance of limited learner’s permit and 

provisional drivers license to per- 
son who is less than 18 years old. 

20-11.1. [Repealed.] 
20-12. [Repealed.] 
20-12.1. Impaired supervision or instruction. 
20-13. Suspension of license of provisional lic- 

ensee. 
20-13.1. [Repealed.] 
20-13.2. Grounds for revoking provisional li- 

cense. 
20-14. Duplicate licenses. 
20-15. Authority of Division to cancel license. 
20-15.1. Revocations when licensing privileges 

forfeited. 
20-16. Authority of Division to suspend li- 

cense. 
20-16.01. Double penalties for offenses com- 

mitted while operating a commer- 
cial motor vehicle. 

20-16.1. Mandatory suspension of driver’s li- 
cense upon conviction of excessive 
speeding; limited driving permits 
for first offenders. 

20-4.26. 
20-4.27. 

20-4.28. 

20-4.29. 

20-4.30. 
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Sec. 
20-16.2. Implied consent to chemical analysis; 

mandatory revocation of license in 
event of refusal; right of driver to 
request analysis. 

20-16.3. Alcohol screening tests required of 
certain drivers; approval of test 
devices and manner of use by 
Commission for Health Services; 
use of test results or refusal. 

20-16.3A. Impaired driving checks. 
20-16.4. [Repealed.] 
20-16.5. Immediate civil license revocation for 

certain persons charged with im- 
plied-consent offenses. 

20-17. Mandatory revocation of license by Di- 
vision. 

20-17.1. Revocation of license of mental incom- 
petents, alcoholics and habitual 
users of narcotic drugs. 

20-17.2. Court-ordered revocations for offenses 
involving impaired driving; proce- 
dure for notice. 

20-17.3. Revocation for underage purchasers of 
alcohol. 

20-17.4. Disqualification to drive a commercial 
motor vehicle. 

20-17.5. Effect of disqualification. 
20-17.6. Restoration of a license after a convic- 

tion of driving while impaired or 
driving while less than 21 years 
old after consuming alcohol or 
drugs. 

20-17.7. Commercial motor vehicle out-of-ser- 
vice fines authorized. 

20-17.8. Restoration of a license after certain 
driving while impaired convic- 
tions; ignition interlock. 

20-18. Conviction of offenses described in § 20- 

181 not ground for suspension or 
revocation. 

Period of suspension or revocation; con- 
ditions of restoration. 

[Repealed.] 
No operation under foreign license dur- 

ing suspension or revocation in 
this State. 

Suspending privileges of nonresidents 
and reporting convictions. 

20-23. Revoking resident’s license upon convic- 
tion in another state. 

20-23.1. Suspending or revoking operating 
privilege of person not holding li- 
cense. 

20-23.2. Suspension of license for conviction of 
offense involving impaired driving 
in federal court. 

20-24. When court or child support enforce- 
ment agency to forward license to 
Division and report convictions, 
child support delinquencies, and 
prayers for judgment continued. 

20-24.1. Revocation for failure to appear or pay 

20-19. 

20-20. 
20-21. 

20-22. 

Sec. 
fine, penalty or costs for motor 
vehicle offenses. 

20-24.2. Court to report failure to appear or 
pay fine, penalty or costs. 

20-25. Right of appeal to court. 
20-26. Records; copies furnished; charge. 
20-27. Availability of records. 
20-28. Unlawful to drive while license revoked 

or while disqualified. 
20-28.1. Conviction of moving offense commit- 

ted while driving during period of 
suspension or revocation of li- 
cense. 

20-28.2. Forfeiture of motor vehicle for im- 
paired driving after impaired 
driving license revocation. 

20-28.3. Seizure, impoundment, forfeiture of 
motor vehicles for offenses involv- 
ing impaired driving while license 
revoked. 

20-28.4. Release of impounded motor vehicles 
by judge. 

20-28.5. Forfeiture of impounded motor vehicle 
or funds. 

20-28.6. [Repealed.] 
20-28.7. Responsibility of Division of Motor Ve- 

hicles. 
20-28.8. Reports to the Division. 
20-28.9. Authority for the Department of Pub- 

lic Instruction to administer a 
statewide or regional towing, stor- 
age, and sales program for driving 
while impaired vehicles forfeited. 

20-29. Surrender of license. 
20-29.1. Commissioner may require reexami- 

nation; issuance of limited or re- 
stricted licenses. 

Violations of license or learner’s permit 
provisions. 

Making false affidavits perjury. 
Unlawful to permit unlicensed minor to 

drive motor vehicle. 
[Repealed.] 
Unlawful to permit violations of this 

Article. 
20-34.1. Violations for wrongful issuance of a 

drivers license or a special identi- 
fication card. 

20-35. Penalties for violating Article; defense 
to driving without a license. 

20-36. Ten-year-old convictions not considered. 
20-37. Limitations on issuance of licenses. 
20-37.01. Drivers License Technology Fund. 
20-37.02. Verification of drivers license infor- 

mation. 

20-30. 

20-31. 
20-32. 

20-33. 
20-34. 

Article 2A. 

Afflicted, Disabled or Handicapped 
Persons. 

20-37.1. [Repealed.] 
20-37.2 through 20-37.4. [Repealed.] 
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20-37.5. Definitions. 
20-37.6. Parking privileges for handicapped 

drivers and passengers. 
20-37.6A. Parking privileges for out-of-state 

handicapped drivers and passen- 
gers. 

Article 2B. 

Special Identification Cards for 
Nonoperators. 

20-37.7. Special identification card. 
20-37.8. Fraudulent use prohibited. 
20-37.9. Notice of change of address or name. 

Article 2C. 

Commercial Driver License. 

20-37.10. Title of Article. 
20-37.11. Purpose. 

20-37.12. Commercial drivers license required. 
20-37.13. Commercial drivers license qualifi- 

cation standards. 
Nonresident commercial driver li- 

cense. 
Application for commercial drivers 

license. 

Content of license; classifications 
and endorsements; fees. 

Record check and notification of li- 
cense issuance. 

Notification required by driver. 
Employer responsibilities. 
Notification of traffic convictions. 
Penalties. 
Rule making authority. 
Authority to enter agreements. 

Article 3. 

Motor Vehicle Act of 1937. 

20-37.14. 

20-37.15. 

20-37.16. 

20-37.17. 

20-37.18. 
20-37.19. 
20-37.20. 
20-37.21. 
20-37.22. 
20-37.23. 

Part 1. General Provisions. 

20-38. [Repealed.] 

Part 2. Authority and Duties of Commissioner 
and Division. 

20-39. Administering and enforcing laws; rules 
and regulations; agents, etc.; seal; 
fees. 

20-39.1. Publicly owned vehicles to be marked; 
private license plates on publicly 
owned vehicles. 

20-40. Offices of Division. 
20-41. Commissioner to provide forms re- 

quired. 
20-42. Authority to administer oaths and cer- 

tify copies of records. 
20-43. Records of Division. 
20-43.1. Disclosure of personal information in 

motor vehicle records. 
20-43.2, 20-43.3. [Reserved.] 

Sec. 
20-43.4. Current list of licensed drivers to be 

provided to jury commissions. 
Authority to grant or refuse applica- 

tions. 

Seizure of documents and plates. 
[Repealed.] 

Division may summon witnesses and 
take testimony. 

Giving of notice. 

Police authority of Division. 

20-44. 

20-45. 
20-46. 
20-47. 

20-48. 
20-49. 

Part 3. Registration and Certificates of Titles 
of Motor Vehicles. 

20-50. Owner to secure registration and certif- 
icate of title; temporary registra- 
tion markers. 

20-50.1, 20-50.2. [Repealed.] 
20-50.3. Division to furnish county assessors 

registration lists. 

20-50.4. Division to refuse to register vehicles 
on which taxes are delinquent and 
when there is a failure to meet 
court-ordered child support obli- 
gations. 

20-51. Exempt from registration. 
20-52. Application for registration and certifi- 

cate of title. 
20-52.1. Manufacturer’s certificate of transfer 

of new motor vehicle. 
20-53. Application for specially constructed, 

reconstructed, or foreign vehicle. 
20-54. Authority for refusing registration or 

certificate of title. 
20-54.1. Forfeiture of right of registration. 
20-55. Examination of registration records and 

index of seized, stolen, and recoy- 
ered vehicles. 

20-56. Registration indexes. 
20-57. Division to issue certificate of title and 

registration card. 
20-58. Perfection by indication of security in- 

terest on certificate of title. 
20-58.1. Duty of the Division upon receipt of 

application for notation of security 
interest. 

20-58.2. Date of perfection. 
20-58.3. Notation of assignment of security in- 

terest on certificate of title. 
20-58.4. Release of security interest. 
20-58.5. Duration of security interest in favor 

of corporations which dissolve or 
become inactive. 

20-58.6. Duty of secured party to disclose in- 
formation. 

20-58.7. Cancellation of certificate. 
20-58.8. Applicability of §$ 20-58 to 20-58.8; 

use of term “lien”. 
20-58.9. [Repealed.] 
20-58.10. Effective date of §§ 20-58 to 20-58.9. 
20-59. Unlawful for lienor who holds certificate 

157 



CH. 20. MOTOR VEHICLES 

Sec. 
of title not to surrender same 
when lien satisfied. 

20-60. Owner after transfer not liable for neg- 
ligent operation. 

20-61. Owner dismantling or wrecking vehicle 
to return evidence of registration. 

20-62. [Repealed.] 
20-63. Registration plates furnished by Divi- 

sion; requirements; replacement 

of regular plates with First in 
Flight plates; surrender and 
reissuance; displaying; preserva- 
tion and cleaning; alteration or 
concealment of numbers; commis- 

sion contracts for issuance. 
20-63.1. Division may cause plates to be 

reflectorized. 

20-64. Transfer of registration plates to an- 
other vehicle. 

20-64.1. [Repealed.] 
20-64.2. Permit for emergency use of registra- 

tion plate. 
20-65. [Repealed.] 

20-66. Renewal of vehicle registration. 
20-66.1. [Repealed.] 
20-67. Notice of change of address or name. 
20-68. Replacement of lost or damaged certifi- 

cates, cards and plates. 
Division authorized to assign new en- 

gine number. 
Division to be notified when another 

engine is installed or body 
changed. 

Altering or forging certificate of title, 
registration card or application, a 
felony; reproducing or possessing 
blank certificate of title. 

20-71.1. Registration evidence of ownership; 
ownership evidence of defendant’s 
responsibility for conduct of oper- 
ation. 

20-69. 

20-70. 

20-71. 

Part 3A. Salvage Titles. 

20-71.2. Declaration of purpose. 

20-71.3. Salvage and other vehicles — titles 
and registration cards to be 
branded. 

20-71.4. Failure to disclose damage to a vehicle 
shall be a misdemeanor. 

Part 4. Transfer of Title or Interest. 

20-72. Transfer by owner. 
20-73. New owner must get new certificate of 

title. 
20-74. Penalty for making false statement 

about transfer of vehicle. 
20-75. When transferee is dealer or insurance 

company. 
20-75.1. Conditional delivery of motor vehicles. 
20-76. Title lost or unlawfully detained; bond 

Sec. 

as condition to issuance of new 

certificate. 

20-77. Transfer by operation of law; sale under 
mechanic’s or storage lien; un- 
claimed vehicles. 

20-78. When Division to transfer registration 
and issue new certificate; recorda- 
tion. 

Part 5. Issuance of Special Plates. 

20-79. Dealer license plates. 
20-79.01. Special sports event temporary li- 

cense plates. 

20-79.1. Use of temporary registration plates 
or markers by purchasers of motor 
vehicles in lieu of dealers’ plates. 

20-79.2. Transporter plates. 
20-79.3. [Repealed.] 
20-79.4. Special registration plates. 

20-79.5. Special registration plates for elected 
and appointed State government 
officials. 

20-79.6. Special registration plates for mem- 
bers of the judiciary. 

20-79.7. Fees for special registration plates 
and distribution of the fees. 

20-80 through 20-81.2. [Repealed.] 
20-81.3. [Recodified.] 
20-81.4 through 20-81.11. [Repealed.] 
20-81.12. Collegiate insignia plates and cer- 

tain other special plates. 
20-82. [Repealed.] 

Part 6. Vehicles of Nonresidents of State; 
Permanent Plates; Highway Patrol. 

20-83. Registration by nonresidents. 
20-84. Permanent registration plates; State 

Highway Patrol. 
20-84.1. [Repealed.] 

Part 6A. Rental Vehicles. 

20-84.2. Definition; reciprocity; Commission- 
er’s powers. 

Part 7. Title and Registration Fees. 

20-85. Schedule of fees. 
20-85.1. Registration by mail; one-day title ser- 

vice; fees. 
20-86. Penalty for engaging in a “for-hire” busi- 

ness without proper license 
plates. 

20-86.1. International Registration Plan. 
20-87. Passenger vehicle registration fees. 
20-87.1. Interchange of passenger buses with 

nonresident common carriers of 
passengers. 

20-88. Property-hauling vehicles. 
20-88.01. Revocation of registration for failure 

to register for or comply with road 
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tax or pay civil penalty for buying 
or selling non-tax-paid fuel. 

20-88.02. Registration of logging vehicles. 
20-88.1. Driver education. 
20-89, 20-90. [Repealed.] 
20-91. Audit of vehicle registrations under the 

International Registration Plan. 
20-91.1. Taxes to be paid; suits for recovery of 

taxes. 

20-91.2. Overpayment of taxes to be refunded 
with interest. 

20-92. [Repealed.] 
20-93. [Repealed.] 
20-94. Partial payments. 
20-95. Prorated fee for license plate issued for 

other than a year. 
20-96. Detaining property-hauling vehicles or 

. vehicles regulated by the Motor 
Carrier Safety Regulation Unit 
until fines or penalties and taxes 
are collected. 

20-97. Taxes credited to Highway Fund; mu- 
nicipal vehicle taxes. 

20-98. Tax lien. 
20-99. Remedies for the collection of taxes. 
20-100. Vehicles junked or destroyed by fire or 

collision. 
20-101. Certain business 

marked. 
20-101.1. Conspicuous disclosure of dealer ad- 

ministrative fees. 
20-101.2. Conspicuous disclosure of dealer fi- 

nance yield charges. 

vehicles to be 

Part 8. Anti-Theft and Enforcement 

Provisions. 

20-102. Report of stolen and recovered motor 
vehicles. 

20-102.1. False report of theft or conversion a 
misdemeanor. 

20-103. Reports by owners of stolen and recov- 
ered vehicles. 

20-104. Action by Division on report of stolen 
or embezzled vehicles. 

20-105. [Repealed.] 
20-106. Receiving or transferring stolen vehi- 

cles. 
20-106.1. Fraud in connection with rental of 

motor vehicles. 
20-106.2. Sublease and loan assumption ar- 

ranging regulated. 
20-107. Injuring or tampering with vehicle. 
20-108. Vehicles or component parts of vehicles 

without manufacturer’s numbers. 
20-109. Altering or changing engine or other 

numbers. 
20-109.1. Surrender of titles to salvage vehi- 

cles. 
20-109.2. Surrender of title to manufactured 

home. 
20-110. When registration shall be rescinded. 

Sec. 
20-111. Violation of registration provisions. 
20-112. Making false affidavit perjury. 
20-113. [Repealed.] 
20-114. Duty of officers; manner of enforce- 

ment. 
20-114.1. Willful failure to obey law-enforce- 

ment or traffic-control officer; fire- 

men as traffic-control officers; ap- 
pointment, etc., of traffic-control 

officers. 

Part 9. The Size, Weight, Construc- 
tion and Equipment 

of Vehicles. 

20-115. Scope and effect of regulations in this 
title. 

20-115.1. Limitations on tandem trailers and 
semitrailers on certain North 
Carolina highways. 

20-116. Size of vehicles and loads. 
20-117. Flag or light at end of load. 
20-117.1. Requirements for mirrors and fuel 

container. 
20-118. Weight of vehicles and load. 
20-118.1. Officers may weigh vehicles and re- 

quire overloads to be removed. 
20-118.2. Authority to fix higher weight limita- 

tions at reduced speeds for certain 
vehicles. 

20-118.3. Vehicle or combination of vehicles 
operated without registration 
plate subject to civil penalty. 

20-119. Special permits for vehicles of exces- 
sive size, weight, or number of 
units; fees. 

20-120. Operation of flat trucks on State high- 
ways regulated; trucks hauling 
leaf tobacco in barrels or hogs- 
heads. 

20-121. When authorities may restrict right to 
use highways. 

20-121.1. Operation of a low-speed vehicle on 
certain roadways. 

20-122. Restrictions as to tire equipment. 
20-122.1. Motor vehicles to be equipped with 

safe tires. 
20-123. Trailers and towed vehicles. 
20-123.1. Steering mechanism. 
20-123.2. Speedometer. 
20-124. Brakes. 
20-125. Horns and warning devices. 
20-125.1. Directional signals. 
20-126. Mirrors. 
20-127. Windows and windshield wipers. 
20-128. Exhaust system and emissions control 

devices. 
20-128.1. Control of visible emissions. 
20-128.2. Motor vehicle emission standards. 

20-129. Required lighting equipment of vehi- 

cles. 
20-129.1. Additional lighting equipment re- 

quired on certain vehicles. 
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20-129.2. Lighting equipment for mobile 

homes. 
20-130. Additional permissible light on vehi- 

cle. 
20-130.1. Use of red or blue lights on vehicles 

prohibited; exceptions. 
20-130.2. Use of amber lights on certain vehi- 

cles. 

20-130.3. Use of white or clear lights on rear of 
vehicles prohibited; exceptions. 

20-131. Requirements as to headlamps and 
auxiliary driving lamps. 

Acetylene lights. 
Enforcement of provisions. 

20-134. Lights on parked vehicles. 
20-135. Safety glass. 
20-135.1. [Repealed.] 
20-135.2. Safety belts and anchorages. 
20-135.2A. Seat belt use mandatory. 
20-135.2B. Transporting children under 12 

years of age in open bed or open 
cargo area of a vehicle prohibited; 
exceptions. 

20-135.3. Seat belt anchorages for rear seats of 
motor vehicles. 

20-135.4. Certain automobile 
dards. 

20-186. Smoke screens. 
20-136.1. Location of television viewers. 
20-137. [Repealed.] 
20-137.1. Child restraint systems required. 
20-137.2. Operation of vehicles resembling 

law-enforcement vehicles unlaw- 
ful; punishment. 

20-137.3 through 20-137.5. [Reserved.] 

20-132. 
20-133. 

safety stan- 

Part 9A. Abandoned and Derelict Motor 

Vehicles. 

20-137.6. Declaration of purpose. 
20-137.7. Definitions of words and phrases. 
20-137.8. Secretary may adopt rules and regu- 

lations. 
20-137.9. Removal from private property. 
20-137.10. Abandoned and derelict vehicles to 

be tagged; determination of value. 
Title to vest in State. 
Secretary may contract for disposal. 
No liability for removal. 
Enclosed, antique, registered and 
certain other vehicles exempt. 

20-137.11. 
20-137.12. 
20-137.13. 
20-137.14. 

Part 10. Operation of Vehicles and Rules of 
the Road. 

20-138. [Repealed.] 
20-138.1. Impaired driving. 
20-138.2. Impaired driving in commercial ve- 

hicle. 

20-138.2A. Operating a commercial vehicle af- 
ter consuming alcohol. 

20-138.2B. Operating a school bus, school ac- 

Sec. 
tivity bus, or child care vehicle 
after consuming alcohol. 

20-138.2C. Possession of alcoholic beverages 
while operating a commercial mo- 
tor vehicle. | 

20-138.3. Driving by person less than 21 years 
old after consuming alcohol or 
drugs. 

20-138.4. Requirement that prosecutor explain 
reduction or dismissal of charge 
involving impaired driving. 

20-138.5. Habitual impaired driving. 
20-138.6. [Reserved.] 
20-138.7. (Effective until September 30, 2002) 

Transporting an open container of 
alcoholic beverage. 

20-138.7. (Effective September 30, 2002) 
Transporting an open container of 
alcoholic beverage after consum- 
ing alcohol. 

20-139. [Repealed.] 
20-139.1. Procedures governing chemical anal- 

yses; admissibility; evidentiary 
provisions; controlled-drinking 
programs. 

20-140. Reckless driving. 
20-140.1. [Repealed.] 
20-140.2. Overloaded or overcrowded vehicle. 
20-140.3. Unlawful use of National System of 

Interstate and Defense Highways 
and other controlled-access high- 
ways. 

20-140.4. Special provisions for motorcycles 
and mopeds. 

20-140.5. Special mobile equipment may tow 
certain vehicles. 

20-141. Speed restrictions. 
20-141.1. Speed limits in school zones. 
20-141.2. Prima facie rule of evidence as to 

operation of motor vehicle altered 
so as to increase potential speed. 

20-141.3. Unlawful racing on streets and high- 
ways. 

20-141.4. Felony and misdemeanor death by 
vehicle. : 

20-141.5. Speeding to elude arrest. 
20-142. [Repealed.] 
20-142.1. Obedience to railroad signal. 
20-142.2. Vehicles stop at certain grade cross- 

ing. 
20-142.3. Certain vehicles must stop at rail- 

road grade crossing. 
20-142.4. Moving heavy equipment at railroad 

grade crossing. 
20-142.5. Stop when traffic obstructed. 
20-143, 20-143.1. [Repealed.] 
20-144. Special speed limitation on bridges. 
20-145. When speed limit not applicable. 
20-146. Drive on right side of highway; excep- 

tions. 
20-146.1. Operation of motorcycles. 
20-146.2. Rush hour traffic lanes authorized. 
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20-147. Keep to the right in crossing intersec- 

tions or railroads. 
20-148. Meeting of vehicles. 
20-149. Overtaking a vehicle. 
20-150. Limitations on privilege of overtaking 

and passing. 
20-150.1. When passing on the right is permit- 

ted. 
[Repealed.] 
Following too closely. 
Turning at intersections. 
Signals on starting, stopping or turn- 

ing. 
Right-of-way. 
Exceptions to the right-of-way rule. 
Approach of police, fire department or 

rescue squad vehicles or ambu- 
lances; driving over fire hose or 
blocking fire-fighting equipment; 
parking, etc., near police, fire de- 
partment, or rescue squad vehicle 
or ambulance. 

20-157.1. Funeral processions. 
20-158. Vehicle control signs and signals. 
20-158.1. Erection of “yield right-of-way” signs. 
20-159. [Repealed.] 
20-160. Driving through safety zone or on side- 

walks prohibited. 
20-161. Stopping on _ highway prohibited; 

warning signals; removal of vehi- 
cles from public highway. 

20-161.1. Regulation of night parking on high- 
ways. 

20-161.2. [Repealed.] 
20-162. Parking in front of private driveway, 

fire hydrant, fire station, intersec- 
tion of curb lines or fire lane. 

20-162.1. Prima facie rule of evidence for en- 
forcement of parking regulations. 

20-162.2, 20-162.3 [Transferred.] 
20-163. Unattended motor vehicles. 
20-164. [Repealed.] 
20-165. [Repealed.] 
20-165.1. One-way traffic. 
20-166. Duty to stop in event of accident or 

collision; furnishing information 
or assistance to injured person, 
etc.; persons assisting exempt 
from civil liability. 

20-166.1. Reports and investigations required 
in event of accident. 

20-167. Vehicles transporting explosives. 
20-167.1. Transportation of spent nuclear fuel. 
20-168. Drivers of State, county, and city vehi- 

cles subject to the provisions of 
this Article. 

20-169. Powers of local authorities. 
20-170. This Article not to interfere with rights 

of owners of real property with 
reference thereto. 

20-171.. Traffic laws apply to persons riding 

20-151. 
20-152. 
20-153. 
20-154. 

20-155. 
20-156. 
20-157. 

Sec. 
animals or driving animal-drawn 
vehicles. 

Part 10A. Operation of Bicycles. 

20-171.1. Definitions. 
20-171.2. Bicycle racing. 

Part 10B. Child Bicycle Safety Act. 

20-171.6. Short title. 
20-171.7. Legislative findings and purpose. 
20-171.8. Definitions. 
20-171.9. Requirements for helmet and re- 

straining seat use. 

Part 11. Pedestrians’ Rights and Duties. 

20-172. Pedestrians subject to traffic-control 
signals. 

20-173. Pedestrians’ 
walks. 

20-174. Crossing at other than crosswalks; 
walking along highway. 

20-174.1. Standing, sitting or lying upon high- 
ways or streets prohibited. 

20-175. Pedestrians soliciting rides, employ- 
ment, business or funds upon 
highways or streets. 

Part 11A. Blind Pedestrians — White Canes 

or Guide Dogs. 

20-175.1. Public use of white canes by other 
than blind persons prohibited. 

20-175.2. Right-of-way at crossings, intersec- 
tions and _ traffic-control signal 
points; white cane or guide dog to 
serve as signal for the blind. 

20-175.3. Rights and privileges of blind per- 
sons without white cane or guide 
dog. 

20-175.4. [Repealed.] 

Part 11B. Pedestrian Rights and 
Duties of Persons with a 
Mobility Impairment. 

right-of-way at cross- 

20-175.5. Use of motorized wheelchairs or sim- 
ilar vehicles not exceeding 1000 
pounds gross weight. 

Part 12. Sentencing; Penalties. 

20-176. Penalty for misdemeanor or infraction. 
20-177. Penalty for felony. 
20-178. Penalty for bad check. 
20-179. Sentencing hearing after conviction for 

impaired driving; determination 
of grossly aggravating and aggra- 
vating and mitigating factors; 
punishments. 

20-179.1. Presentence investigation of persons 
convicted of offense involving im- 
paired driving. 

20-179.2. [Repealed.] 
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20-179.3. Limited driving privilege. 
20-179.4. Community service alternative pun- 

ishment; responsibilities of the 
Department of Crime Control and 
Public Safety; fee. 

20-180. [Repealed.| 
20-181. Penalty for failure to dim, etc., beams 

of headlamps. 
20-182. [Repealed.] 
20-183. Duties and powers of law-enforcement 

officers; warning by local officers 
before stopping another vehicle on 
highway; warning tickets. 

Article 3A. 

Safety and Emissions Inspection 
Program. 

Part 1. Safe Use of Streets and Highways. 

20-183.1. [Repealed.] 

Part 2. Safety and Emissions Inspections of 
Certain Vehicles. 

20-183.2. Description of vehicles subject to 
safety or emissions inspection; 
definitions. 

20-183.3. (Effective until July 1, 2002) Scope of 
safety inspection and emissions 
inspection. 

20-183.3. (Effective July 1, 2002 until July 1, 
2003) Scope of safety inspection 
and emissions inspection. 

20-183.3. (Effective July 1, 2003. See notes.) 
Scope of safety inspection and 
emissions inspection. 

20-183.4. License required to perform safety 
inspection; qualifications for li- 
cense. 

20-183.4A. (Effective until July 1, 2002) Li- 
cense required to perform emis- 
sions inspection; qualifications for 
license. 

20-183.4A. (Effective July 1, 2002 until July 1, 
2003) License required to perform 
emissions inspection; qualifica- 
tions for license. 

20-183.4A. (Effective July 1, 2003. See notes.) 
License required to perform emis- 
sions inspection; qualifications for 
license. 

20-183.4B. Application for license; duration of 
license; renewal of mechanic li- 
cense. 

20-183.4C. When a vehicle must be inspected; 
one-way trip permit. 

20-183.4D. Procedure when a vehicle is in- 
spected. 

20-183.5. When a vehicle that fails an emis- 
sions inspection may obtain a 
waiver from the inspection re- 
quirement. 

Sec. 
20-183.5A. When a vehicle that fails a safety 

inspection because of missing 
emissions control devices may ob- 
tain a waiver. 

20-183.6. Businesses that replace windshields 
must register with Division to get 
inspection stickers. 

20-183.6A. Administration of program; duties 
of license holders. 

20-183.7. (Effective until January 1, 2003) 

Fees for performing an inspection 
and putting an inspection sticker 
on a vehicle; use of civil penalties. 

20-183.7. (Effective January 1, 2003) Fees for 
performing an inspection and put- 
ting an inspection sticker on a 

vehicle; use of civil penalties. 
20-183.7A. Penalties applicable to license 

holders and suspension or revoca- 
tion of license for safety violations. 

20-183.7B. Acts that are Type I, II, or III safety 
violations. 

20-183.8. Infractions and criminal offenses for 
violations of inspection require- 
ments. 

20-183.8A. Civil penalties against motorists 
for emissions violations. 

20-183.8B. Civil penalties against license hold- 
ers and suspension or revocation 
of license for emissions violations. 

20-183.8C. (Effective until July 1, 2002) Acts 
that are Type I, II, or III emissions 
violations. 

20-183.8C. (Effective July 1, 2002) Acts that 
are Type I, II, or III emissions 
violations. 

20-183.8D. Suspension or revocation of license. 
20-183.8E. [Recodified.] 
20-183.8F. Requirements for giving license 

holders notice of violations and for 
taking summary action. 

20-183.8G. Administrative and judicial review. 

Article 3B. 

Permanent Weighing Stations and 
Portable Scales. 

20-183.9. Establishment and maintenance of 
permanent weighing stations. 

20-183.10. Operation by Division of Motor Ve- 
hicles; uniformed personnel with 
powers of peace officers. 

20-183.11. [Repealed.] 
20-183.12. [Repealed.] 

Article 3C. 

Vehicle Equipment Safety Compact. 

20-183.13. Compact enacted into law; form of 
Compact. 

20-183.14. Legislative findings. 
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20-183.15. Approval of rules and regulations 
by General Assembly required. 

Compact Commissioner. 

Cooperation of State agencies au- 
thorized. 

Filing of documents. 

Budget procedure. 

Inspection of financial records of 
Commission. 

“Executive head” defined. 

20-183.16. 

20-183.17. 

20-183.18. 

20-183.19. 

20-183.20. 

20-183.21. 

Article 4. 

State Highway Patrol. 

_ 20-184. Patrol under supervision of Depart- 
ment of Crime Control and Public 
Safety. 

20-185. Personnel; appointment; salaries. 

20-186. Oath of office. 

20-187. Orders and rules for organization and 
conduct. 

20-187.1. Awards. 

20-187.2. Badges and service side arms of de- 
ceased or retiring members of 
State, city and county law-en- 
forcement agencies; weapons of 

active members. 

20-187.3. Quotas prohibited. 

20-188. Duties of Highway Patrol. 

20-189. Patrolmen assigned to Governor’s of- 
fice. 

20-190. Uniforms; motor vehicles and arms; 
expense incurred; color of vehicle. 

20-190.1. Patrol vehicles to have sirens; sound- 
ing siren. 

20-190.2. Signs showing highways patrolled by 
unmarked vehicles. 

20-190.3. Assignment of new highway patrol 
cars. 

Use of facilities. 

Shifting of patrolmen from one district 
to another. 

[Repealed.] 

Expense of administration; defense of 
members and other State law-en- 
forcement officers in civil actions; 

payment of judgments. 

Cooperation between Patrol and local 
officers. 

Statewide radio system authorized; 
use of telephone lines in emergen- 
cles. 

20-196.1. [Repealed.] 
20-196.2. Use of aircraft to discover certain 

- motor vehicle violations; declara- 

tion of policy. 

20-196.3. Who may hold supervisory positions 
over uniformed personnel. 

20-191. 

20-192. 

20-193. 

20-194. 

20-195. 

20-196. 

Article 5. 

Enforcement of Collection of Judgments 
against Irresponsible Drivers of Motor 

Vehicles. 

Sec. 
20-197 through 20-211. [Repealed.] 

Article 6. 

Giving Publicity to Highway Traffic Laws 
through the Public Schools. 

20-212 through 20-215. [Repealed.] 

Article 6A. 

Motor Carriers of Migratory Farm 
Workers. 

20-215.1. Definitions. 
20-215.2. Power to regulate; rules and regula- 

tions establishing minimum stan- 
dards. 

20-215.3. [Repealed.| 
20-215.4. Violation of regulations a misde- 

meanor. 
20-215.5. Duties and powers of law-enforce- 

ment officers. 

Article 7. 

Miscellaneous Provisions Relating to 
Motor Vehicles. 

20-216. Passing horses or other draft animals. 
20-217. Motor vehicles to stop for properly 

marked and designated school 
buses in certain instances; evi- 

dence of identity of driver. 
20-217.1. [Repealed.] 
20-218. Standard qualifications for school bus 

drivers; speed limit for school 
buses and school activity buses. 

20-218.1. [Repealed.] 
20-218.2. Speed limit for nonprofit activity 

buses. 
20-219. [Repealed.] 
20-219.1. [Repealed.] 
20-219.2. Removal of unauthorized vehicles 

from private lots. 
20-219.3. Removal of unauthorized vehicles 

from gasoline service station pre- 
mises. 

20-219.4. Public vehicular area designated. 

20-219.5 through 20-219.8. [Reserved.] 

Article 7A. 

Post-towing Procedures. 

20-219.9. Definitions. 
20-219.10. Coverage of Article. 
20-219.11. Notice and probable cause hearing. 
20-219.12. Option to pay or post bond. 
20-219.13. Hearing on lien. 
20-219.14. Payment to tower guaranteed. 
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Article 8. 

Habitual Offenders. 

20-220 through 20-231. [Repealed.] 

Article 8A. 

Issuance of New Licenses to Persons 

Adjudged Habitual Offenders. 

20-231.1. [Repealed.] 

Article 9. 

Motor Vehicle Safety and Financial 
Responsibility Act. 

20-232 through 20-279. [Repealed.] 

Article 9A. 

Motor Vehicle Safety and 
Financial Responsibility 

20-279.1. 
20-279.2. 

20-279.3. 

20-279.4. 
20-279.5. 

20-279.6. 

Act of 1953. 

Definitions. 
Commissioner to administer Article; 

appeal to court. 
Commissioner to furnish operating 

record. 
[Repealed.] 
Security required unless evidence of 

insurance; when security deter- 
mined; suspension; exceptions. 

Further exceptions to requirement of 
security. 

20-279.6A. Minors. 

20-279.7. Duration of suspension. 

20-279.7A. Forms to carry statement concern- 
ing perjury. 

20-279.8. Application to nonresidents, unli- 

20-279.9. 
20-279.10. 

20-279.11. 

20-279.12. 

20-279.13. 

20-279.14. 

20-279.15. 

20-279.16. 

20-279.17. 
20-279.18. 
20-279.19. 
20-279.20. 

censed drivers, unregistered mo- 
tor vehicles and accidents in other 
states. 

Form and amount of security. 
Custody, disposition and return of 
security; escheat. 

Matters not to be evidence in civil 
suits. 

Courts to report nonpayment of 

judgments. 
Suspension for nonpayment of judg- 
ment; exceptions. 

Suspension to continue until judg- 
ments satisfied. 

Payment sufficient to satisfy re- 
quirements. 

Installment payment of judgments; 
default. 

[Repealed.] 

Alternate methods of giving proof. 
Certificate of insurance as proof. 
Certificate furnished by nonresi- 
dent as proof. 

Sec. 
20-279.21. 

20-279.22. 

20-279.23. 
20-279.24. 
20-279.25. 
20-279.26. 
20-279.27. 
20-279.28. 
20-279.29. 

20-279.30. 
20-279.31. 
20-279.32. 

“Motor vehicle liability policy” de- 
fined. 

Notice of cancellation or termina- 
tion of certified policy. 

Article not to affect other policies. 
Bond as proof. 
Money or securities as proof. 

Owner may give proof for others. 
Substitution of proof. 
Other proof may be required. 
Duration of proof; when proof may 
be canceled or returned. 

Surrender of license. 
Other violations; penalties. 
Exceptions. 

20-279.32A. Exception of school bus drivers. 
20-279.33. 
20-279.34. 
20-279.35. 

20-279.36. 
20-279.37. 
20-279.38. 
20-279.39. 

Self-insurers. 
[Repealed.] 
Supplemental to motor vehicle 
laws; repeal of laws in conflict. 

Past application of Article. 
Article not to prevent other process. 
Uniformity of interpretation. 
Title of Article. 

Article 10. 

Financial Responsibility of Taxicab 
Operators. 

20-280. Filing proof of financial responsibility 
with governing board of munici- 
pality or county. 

Article 11. 

Liability Insurance Required of 
Persons Engaged in Renting 

Motor Vehicles. 

20-281. Liability insurance prerequisite to en- 
gaging in business; coverage of 
policy. 

20-282. Cooperation in enforcement of Article. 
20-283. Compliance with Article prerequisite 

to issuance of license plates. 
20-284. Violation a misdemeanor. 

Article 12. 

Motor Vehicle Dealers and 
Manufacturers Licensing Law. 

20-285. Regulation of motor vehicle distribu- 
tion in public interest. 

Definitions. 
(Effective until July 1, 2002) Licenses 

required. 
(Effective July 1, 2002) Licenses re- 

quired; penalties. 
(Effective until July 1, 2002) Applica- 

tion for license; license require- 
ments; expiration of license; bond. 

(Effective July 1, 2002) Application for 

20-286. 
20-287. 

20-287. 

20-288. 

20-288. 
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license; license requirements; ex- 
piration of license; bond. 

License fees. 
Licenses to specify places of business; 

display of license and list of sales- 
men; advertising. 

Representatives to carry license and 
display it on request; license to 
name employer. 

Dealers may display motor vehicles for 
sale at retail only at established 
salesrooms. 

[Repealed.| 
Grounds for denying, suspending or 

revoking licenses. 
Action on application. 
Notice and hearing upon denial, sus- 

pension, revocation or refusal to 
renew license. 

Retention and inspection of certain 
records. 

20-297.1. Prefiling of franchise agreements 
and amendments. 

20-298. Insurance. 
20-299. Acts of officers, directors, partners, 

salesmen and other representa- 
tives. 

20-300. Appeals from actions of Commissioner. 
20-301. Powers of Commissioner. 
20-301.1. Notice of additional charges against 

dealer’s account; informal appeals 
procedure. 

20-302. Rules and regulations. 
20-303. Installment sales to be evidenced by 

written instrument; statement to 

be delivered to buyer. 
20-304. Coercion of retail dealer by manufac- 

turer or distributor in connection 
with installment sales contract 
prohibited. 

20-305. Coercing dealer to accept commodities 
not ordered; threatening to cancel 
franchise; preventing transfer of 
ownership; granting additional 
franchises; terminating franchises 
without good cause; preventing 
family succession. 

20-305.1. Automobile dealer warranty obliga- 
tions. 

20-305.2. Unfair methods of competition. 
20-305.3. Hearing notice. 
20-305.4. Motor Vehicle 

Board. 
20-305.5. Sections 20-305, subdivisions (4) 

through (28), and 20-305.1 to 20- 
305.4 not applicable to certain 
manufacturers and dealers. 

20-305.6. Unlawful for manufacturers to un- 
fairly discriminate among dealers. 

20-306. Unlawful for salesman to sell except 
for his employer; multiple employ- 
ment; persons who arrange trans- 

20-289. 
20-290. 

20-291. 

20-292. 

20-293. 
20-294. 

20-295. 
20-296. 

20-297. 

Dealers’ Advisory 

Sec. 
actions involving the sale of new 
motor vehicles. 

20-307. Article applicable to existing and fu- 
ture franchises and contracts. 

20-307.1. Jurisdiction. 

20-308. Penalties. 
20-308.1. Civil actions for violations. 
20-308.2. Applicability of this Article. 

Article 13. 

The Vehicle Financial Responsibility Act 
of 1957. 

20-309. Financial responsibility prerequisite 
to registration; must be main- 
tained throughout registration pe- 
riod. 

20-309.1. [Repealed.] 
20-310. [Repealed.] 
20-310.1. [Repealed.] 
20-310.2. [Repealed.] 
20-311. Revocation of registration when finan- 

cial responsibility not in effect. 
20-312. Failure of owner to deliver certificate 

of registration and plates after re- 
vocation; notice of revocation. 

20-313. Operation of motor vehicle without fi- 
nancial responsibility a misde- 
meanor. 

20-313.1. Making false certification or giving 
false information a misdemeanor. 

20-314. Applicability of Article 9A; its provi- 
sions continued. 

20-315. Commissioner to administer Article; 
rules and regulations. 

20-316. Divisional hearings upon lapse of lia- 
bility insurance coverage. 

20-316.1. Notification of Division of renewal or 
reinstatement of policy. 

20-317. Insurance required by any other law; 
certain operators not affected. 

20-318. Federal, State and political subdivi- 
sion vehicles excepted. 

20-319. Effective date. 

Article 13A. 

Certification of Automobile Insur- 
ance Coverage by Insurance 

Companies. 

20-319.1. Company to forward certification 
within seven days after receipt of 
request. 

20-319.2. Penalty for failure to forward certifi- 
cation. 

Article 14. 

Driver Training School Licensing Law. 

20-320. Definitions. 
20-321. Enforcement of Article by Commis- 

sioner. 
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20-322. Licenses for schools necessary; regula- 

tions as to requirements. 
Licenses for instructors necessary; reg- 

ulations as to requirements. 

Expiration and renewal of licenses; 
fees. 

Cancellation, suspension, revocation, 
and refusal to issue or renew li- 
censes. 

Exemptions from Article. 
Penalties for violating Article or regu- 

lations. 
20-328. Administration of Article. 
20-329 through 20-339. [Reserved.] 

Article 15. 

Vehicle Mileage Act. 

20-323. 

20-324. 

20-325. 

20-326. 
20-327. 

20-340. Purpose. 
20-341. Definitions. 
20-342. Unlawful devices. 
20-343. Unlawful change of mileage. 
20-344. Operation of vehicle with intent to 

defraud. 
20-345. Conspiracy. 
20-346. Lawful service, repair, or replacement 

of odometer. 

20-347. Disclosure requirements. 
20-347.1. Odometer disclosure record reten- 

tion. 

20-348. Private civil action. 

20-349. Injunctive enforcement. 
20-350. Criminal offense. 

Article 15A. 

New Motor Vehicles Warranties Act. 

20-351. Purpose. 
20-351.1. Definitions. 

20-351.2. Require repairs; when mileage war- 
ranty begins to accrue. 

20-351.3. Replacement or refund; disclosure 
requirement. 

20-351.4. Affirmative defenses. 
20-351.5. Presumption. 

20-351.6. Civil action by the Attorney General. 
20-351.7. Civil action by the consumer. 
20-351.8. Remedies. 

20-351.9. Dealership liability. 

20-351.10. Preservation of other remedies. 
20-352, 20-353. [Reserved.] 

Article 15B. 

North Carolina Motor Vehicle Repair Act. 

20-354. Short title. 

20-354.1. Scope and application. 
20-354.2. Definitions. 
20-354.3. Written motor vehicle repair esti- 

mate and disclosure statement re- 
quired. 

20-354.4. Charges for motor vehicle repair es- 

Sec. 
timate; requirement of waiver of 
rights prohibited. 

20-354.5. Notification of charges in excess of 
repair __ estimate; prohibited 
charges; refusal to return vehicle 
prohibited; inspection of parts. 

20-354.6. Invoice required of motor vehicle re- 
pair shop. 

20-354.7. Required disclosure; signs; notice to 
customers. 

20-354.8. Prohibited acts and practices. 
20-354.9. Remedies. 
20-354.10 through 20-355. [Reserved.] 

Article 16. 

Professional Housemoving. 

20-356. Definitions. 
20-357. Housemovers to be licensed. 
20-358. Qualifications to become licensed. 
20-359. Effective period of license. 
20-359.1. Insurance requirements. 
20-360. Requirements for permit. 
20-361. Application for permit and permit fee. 
20-362. Liability of housemovers. 
20-363. Removal and replacement of obstruc- 

tions. 
Route changes. 
Loading or parking on right-of-way. 
Effect of weather. 
Obtaining license or permit by fraud. 
Municipal regulations. 
Out-of-state licenses and permits. 
Speed limits. 

20-371. Penalties. 
20-372. Invalid section; severability. 
20-373 through 20-375. [Reserved.] 

Article 17. 

Motor Carrier Safety Regulation Unit. 

20-364. 
20-365. 
20-366. 
20-367. 
20-368. 
20-369. 
20-370. 

Part 1. General Provisions. 

20-376. Definitions. 

Part 2. Authority and Powers of Division. 

20-377. 
20-378. 
20-379. 

General powers of Division. 
[Repealed.] 
Division to audit motor carriers for 

compliance. 
Division may investigate accidents in- 

volving motor carriers and pro- 
mote general safety program. 

Specific powers and duties of Division 
applicable to motor carriers; agri- 
cultural exemption. 

Registration of for-hire interstate mo- 
tor carriers and verification that 
their for-hire vehicles are insured. 

20-382.1. Registration of for-hire intrastate 
motor carriers and verification 
that their vehicles are insured. 

20-380. 

20-381. 

20-382. 
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20-382.2. Penalty for failure to comply with 
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Sec. 
20-389. Actions to recover penalties. 

registration or insurance verifica- 20-390. Refusal to permit Division to inspect 
tion requirements. records made misdemeanor. 

20-383. Pre Ce cnpre given enforce- 99-391. Violating rules, with injury to others. 
u ity. . 

20-384. Penalty for SEL pee ntact A ST Qa BCDOrt Dost Ucune 

Part 3. Fees and Charges. 20-393. Disclosure of information by employee 

of Division unlawful. 

20-385. Fee schedule. 20-394. Remedies for injuries cumulative. 
Se Fees, charges and penalties; disposi- 20-395. Willful injury to property of motor car- 

ee: rier a misdemeanor. 

Part 4. Penalties and Actions. 20-396. Unlawful motor carrier operations. 

: an 20-397. Furnishing false information to the 
20-387. Motor carrier violating any provision Division; withholding information 

of Article, rules or orders; penalty. Finer . Deen 
20-388. Willful acts of employees deemed those 

of motor carrier. 

ARTICLE 1. 

Division of Motor Vehicles. 

§ 20-1. Division of Motor Vehicles established. 

The Division of Motor Vehicles of the Department of Transportation is 

established. This Chapter sets out the powers and duties of the Division. (1941, 

c. 36, s. 1; 1949, c. 1167; 1973, c. 476, s. 193; 1975, c. 716, s. 5; c. 863; 1987, c. 
827, s. 2; c. 847, s. 1; 1995 (Reg. Sess., 1996), c. 756, s. 1.) 

Local Modification. — Dare: 1995, c. 196, s. 
1; (As to Chapter 20) city of Charlotte: 2001-88. 

Editor’s Note. — As to the inapplicability of 
the contested case provisions of Chapter 150B 
to the Department of Transportation, except as 
provided in § 136-29, see § 150B-1(e). 

Session Laws 2001-491, s. 26.1, provides that 
the General Statutes Commission may study 
renumbering, rearranging, and consolidating 
the provisions of Chapter 20 of the General 
Statutes, and may report its findings and rec- 

ommendations to the 2003 General Assembly 
and to the 2005 General Assembly. 

Session Laws 2001-491, s. 1, provides: “This 
act shall be known as ‘The Studies Act of 

ZOOL. 
Legal Periodicals. — For note on the con- 

flict between the North Carolina Motor Vehicle 
Act and the UCC, see 65 N.C.L. Rev. 1156 

(1987). 
For legislative survey on motor vehicle law, 

see 22 Campbell L. Rev. 253 (2000). 

CASE NOTES 

Cited in State v. Wyrick, 35 N.C. App. 352, 
241 S.E.2d 355 (1978). 

§ 20-2. Commissioner of Motor Vehicles; rules. 

(a) Commissioner and Assistants. — The Division of Motor Vehicles shall be 

administered by the Commissioner of Motor Vehicles, who shall be appointed 

by and serve at the pleasure of the Secretary of the Department of 'Transpor- 

tation. The Commissioner shall be paid an annual salary to be fixed by the 

General Assembly in the Current Operations Appropriations Act and allowed 

his traveling expenses as allowed by law. 
In any action, proceeding, or matter of any kind, to which the Commissioner 

of Motor Vehicles is a party or in which he may have an interest, all pleadings, 

legal notices, proof of claim, warrants for collection, certificates of tax liability, 

167 



§20-3 CH. 20. MOTOR VEHICLES $20-4.01 

executions, and other legal documents, may be signed and verified on behalf of 
the Commissioner of Motor Vehicles by the Assistant Commissioner of Motor 
Vehicles or by any director or assistant director of any section of the Division 
of Motor Vehicles or by any other agent or employee of the Division so 
authorized by the Commissioner of Motor Vehicles. 

(b) Rules. — The Commissioner may adopt rules to implement this Chapter. 
Chapter. 150B of the General Statutes governs the adoption of rules by the 
Commissioner, (1941, c. 86, s. 2; 1945, c. 527; 1955, c. 472; 1975, c. 716, s. 5; 
1983, c. 717, s. 5; 1983 (Reg. Sess., 1984), c. 1034, s. 164; 1991, c. 477, s. 4.) 

CASE NOTES 

Cited in Thompson Cadillac-Oldsmobile, 361 S.E.2d 418 (1987); Murray v. Justice, 96 
Inc. v. Silk Hope Auto, Inc., 87 N.C. App. 467, N.C. App. 169, 385 S.E.2d 195 (1989). 

§ 20-3. Organization of Division. 

The Commissioner, subject to the approval of the Secretary of the Depart- 
ment of Transportation, shall organize and administer the Division in such 
manner as he may deem necessary to conduct the work of the Division. (1941, 
CeOG# So B11) ACh Ocmoe) 

§ 20-3.1. Purchase of additional airplanes. 

The Division of Motor Vehicles shall not purchase additional airplanes 
without the express authorization of the General Assembly. (1963, c. 911, s. 
D217 Ween 198219 15, ica7L6 is, 3 

§ 20-4. Enforcement duties of the Division. 

(a) Primary Duty. — The primary enforcement duty of the Division is the 
enforcement of the vehicle weight restrictions set forth in G.S. 20-118. In 
performing this duty, the Division shall make maximum effective use of 
permanent weigh stations and portable scales. 

(b) Secondary Duties. — The secondary enforcement duties of the Division 
are as follows and are listed in the order of importance: 

(1) Enforcement of the motor carrier safety regulations. 
(2) Enforcement of the emissions inspection program. 
(3) Inspection of salvage vehicles. 
(4) Providing security at rest areas. 
(5) Other duties set out in this Chapter. 

(c) Restriction. — The Division shall not undertake an enforcement duty 
that is not listed in this section unless a law specifically authorizes the Division 
to do so or the duty is undertaken as a condition of receiving federal funds. 
(1941, c. 36, s. 5; 1975, c. 716, s. 5; 1996, 2nd Ex. Sess., c. 18, s. 19.3.) 

§ 20-4.01. Definitions. 

Unless the context requires otherwise, the following definitions apply 
throughout this Chapter to the defined words and phrases and their cognates: 

(la) Alcohol. — Any substance containing any form of alcohol, including 
ethanol, methanol, propanol, and isopropanol. 

(1b) Alcohol Concentration. — The concentration of alcohol in a person, 
expressed either as: 
a. Grams of alcohol per 100 milliliters of blood; or 
b. Grams of alcohol per 210 liters of breath. 
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The results of a defendant’s alcohol concentration determined by a 
chemical analysis of the defendant’s breath or blood shall be reported 
to the hundredths. Any result between hundredths shall be reported 
to the next lower hundredth. 

(1c) Business District. — The territory prescribed as such by ordinance of 
the Board of Transportation. 

(2) Canceled. — As applied to drivers’ licenses and permits, a declaration 
that a license or permit which was issued through error or fraud is 
void and terminated. 

(2a) Class A Motor Vehicle. — A combination of motor vehicles that meets 
either of the following descriptions: 
a. Has a combined GVWR of at least 26,001 pounds and includes as 

part of the combination a towed unit that has a GVWR of at least 
10,001 pounds. 

b. Has a combined GVWR of less than 26,001 pounds and includes as 
part of the combination a towed unit that has a GVWR of at least 
10,001 pounds. 

(2b) Class B Motor Vehicle. — Any of the following: 
a. Asingle motor vehicle that has a GVWR of at least 26,001 pounds. 
b. A combination of motor vehicles that includes as part of the 

combination a towing unit that has a GVWR of at least 26,001 
pounds and a towed unit that has a GVWR of less than 10,001 
pounds. 

(2c) Class C Motor Vehicle. — Any of the following: 
a. Asingle motor vehicle not included in Class B. 
b. Acombination of motor vehicles not included in Class A or Class B. 

(3) Repealed by Session Laws 1979, c. 667, s. 1. 
(3a) Chemical Analysis. — A test or tests of the breath, blood, or other 

bodily fluid or substance of a person to determine the person’s alcohol 
concentration or presence of an impairing substance, performed in 
accordance with G.S. 20-139.1, including duplicate or sequential 
analyses. 

(3b) Chemical Analyst. — A person granted a permit by the Department 
of Health and Human Services under G.S. 20-139.1 to perform 
chemical analyses. 

(3c) Commercial Drivers License (CDL). — A license issued by a state to 
an individual who resides in the state that authorizes the individual 
to drive a class of commercial motor vehicle. A “nonresident commer- 
cial drivers license (NRCDL)” is issued by a state to an individual who 
resides in a foreign jurisdiction. 

(3d) Commercial Motor Vehicle. — Any of the following motor vehicles 
that are designed or used to transport passengers or property: 
a. A Class A motor vehicle that has a combined GVWR of at least 

26,001 pounds and includes as part of the combination a towed 
unit that has a GVWR of at least 10,001 pounds. 

b. A Class B motor vehicle. 
c. AClass C motor vehicle that meets either of the following descrip- 

tions: 
1. Is designed to transport 16 or more passengers, including the 

driver. 
2. Is transporting hazardous materials and is required to be 

placarded in accordance with 49 C.F.R. Part 172, Subpart F-. 
d. Repealed by Session Laws 1999, c. 330, s. 9, effective December 1, 

1999. 
(4) Commissioner. — The Commissioner of Motor Vehicles. 
(4a) Conviction. — A conviction for an offense committed in North 

Carolina or another state: 
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a. In-State. When referring to an offense committed in North Caro- 
lina, the term means any of the following: 
1. A final conviction of a criminal offense, including a no contest 

plea. 
2. Adetermination that a person is responsible for an infraction, 

including a no contest plea. 
3. An unvacated forfeiture of cash in the full amount of a bond 

required by Article 26 of Chapter 15A of the General Stat- 
utes. 

4. A third or subsequent prayer for judgment continued within 
any five-year period. 

b. Out-of-State. When referring to an offense committed outside 
North Carolina, the term means any of the following: 
1. An unvacated adjudication of guilt. 
2. Adetermination that a person has violated or failed to comply 

with the law in a court of original jurisdiction or an autho- 
rized administrative tribunal. 

3. An unvacated forfeiture of bail or collateral deposited to secure 
the person’s appearance in court. 

4. A violation of a condition of release without bail, regardless of 
whether or not the penalty is rebated, suspended, or pro- 
bated. 

(4b) Crash. — Any event that results in injury or property damage 
attributable directly to the motion of a motor vehicle or its load. The 
terms collision, accident, and crash and their cognates are synony- 
mous. 

(5) Dealer. — Every person engaged in the business of buying, selling, 
distributing, or exchanging motor vehicles, trailers, or semitrailers in 
this State, and having an established place of business in this State. 

The terms “motor vehicle dealer,” “new motor vehicle dealer,” and 
“used motor vehicle dealer” as used in Article 12 of this Chapter have 
the meaning set forth in G.S. 20-286. 

(5a) Disqualification. — A withdrawal of the privilege to drive a commer- 
cial motor vehicle. 

(6) Division. — The Division of Motor Vehicles acting directly or through 
its duly authorized officers and agents. 

(7) Driver. — The operator of a vehicle, as defined in subdivision (25). The 
terms “driver” and “operator” and their cognates are synonymous. 

(7a) Employer. — Any person who owns or leases a commercial motor 
vehicle or assigns a person to drive a commercial motor vehicle. 

(8) Essential Parts. — All integral and body parts of a vehicle of any type 
required to be registered hereunder, the removal, alteration, or 
substitution of which would tend to conceal the identity of the vehicle 
or substantially alter its appearance, model, type, or mode of opera- 
tion. 

(9) Established Place of Business. — Except as provided in G.S. 20-286, 
the place actually occupied by a dealer or manufacturer at which a 
permanent business of bargaining, trading, and selling motor vehicles 
is or will be carried on and at which the books, records, and files 
necessary and incident to the conduct of the business of automobile 
dealers or manufacturers shall be kept and maintained. 

(10) Explosives. — Any chemical compound or mechanical mixture that is 
commonly used or intended for the purpose of producing an explosion 
and which contains any oxidizing and combustive units or other 
ingredients in such proportions, quantities, or packing that an igni- 
tion by fire, by friction, by concussion, by percussion, or by detonator 
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of any part of the compound or mixture may cause such a sudden 
generation of highly heated gases that the resultant gaseous pres- 
sures are capable of producing destructible effects on contiguous 
objects or of destroying life or limb. 

(11) Farm Tractor. — Every motor vehicle designed and used primarily as 
a farm implement for drawing plows, mowing machines, and other 
implements of husbandry. 

(1la) For-Hire Motor Carrier. — A person who transports passengers or 
property by motor vehicle for compensation. 

(12) Foreign Vehicle. — Every vehicle of a type required to be registered 
hereunder brought into this State from another state, territory, or 
country, other than in the ordinary course of business, by or through 
a manufacturer or dealer and not registered in this State. 

(12a) Golf Cart. — A vehicle designed and manufactured for operation on 
a golf course for sporting or recreational purposes and that is not 
capable of exceeding speeds of 20 miles per hour. 

(12b) Gross Vehicle Weight Rating (GVWR). — The value specified by the 
manufacturer as the maximum loaded weight a vehicle is capable of 
safely hauling. The GVWR of a combination vehicle is the GVWR of 
the power unit plus the GVWR of the towed unit or units. When a 
vehicle is determined by an enforcement officer to be structurally 
altered in any way from the manufacturer’s original design in an 
attempt to increase the hauling capacity of the vehicle, the GVWR of 
that vehicle shall be deemed to be the greater of the license weight or 
the total weight of the vehicle or combination of vehicles for the 
purpose of enforcing this Chapter. 

(12c) Hazardous Materials. — Materials designated as hazardous by the 
United States Secretary of Transportation under 49 U.S.C. § 1803. 

(13) Highway. — The entire width between property or right-of-way lines 
of every way or place of whatever nature, when any part thereof is 
open to the use of the public as a matter of right for the purposes of 
vehicular traffic. The terms “highway” and “street” and their cognates 
are synonymous. 

(14) House Trailer. — Any trailer or semitrailer designed and equipped to 
provide living or sleeping facilities and drawn by a motor vehicle. 

(14a) Impairing Substance. — Alcohol, controlled substance under Chap- 
ter 90 of the General Statutes, any other drug or psychoactive 
substance capable of impairing a person’s physical or mental faculties, 
or any combination of these substances. 

(15) Implement of Husbandry. — Every vehicle which is designed for 
agricultural purposes and used exclusively in the conduct of agricul- 
tural operations. 

(16) Intersection. — The area embraced within the prolongation of the 
lateral curblines or, if none, then the lateral edge of roadway lines of 
two or more highways which join one another at any angle whether or 
not one such highway crosses the other. 
Where a highway includes two roadways 30 feet or more apart, then 

every crossing of each roadway of such divided highway by an 
intersecting highway shall be regarded as a separate intersection. In 
the event that such intersecting highway also includes two roadways 
30 feet or more apart, then every crossing of two roadways of such 
highways shall be regarded as a separate intersection. 

(17) License. — Any driver’s license or any other license or permit to 
operate a motor vehicle issued under or granted by the laws of this 
State including: 
a. Any temporary license or learner’s permit; 
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b. The privilege of any person to drive a motor vehicle whether or not 
such person holds a valid license; and 

c. Any nonresident’s operating privilege. ute 
(18) Local Authorities. — Every county, municipality, or other territorial 

district with a local board or body having authority to adopt local 
police regulations under the Constitution and laws of this State. 

(19) Manufacturer. — Every person, resident, or nonresident of this State, 
who manufactures or assembles motor vehicles. 

(20) Manufacturer’s Certificate. — A certification on a form approved by 
the Division, signed by the manufacturer, indicating the name of the 
person or dealer to whom the therein-described vehicle is transferred, 
the date of transfer and that such vehicle is the first transfer of such 
vehicle in ordinary trade and commerce. The description of the vehicle 
shall include the make, model, year, type of body, identification 
number or numbers, and such other information as the Division may 
require. 

(21) Metal Tire. — Every tire the surface of which in contact with the 
highway is wholly or partly of metal or other hard, nonresilient 
material. 

(21a) Moped. — A type of passenger vehicle as defined in G.S. 105-164.3. 
(21b) Motor Carrier. — A for-hire motor carrier or a private motor carrier. 
(22) Motorcycle. — A type of passenger vehicle as defined in G.S. 20- 

4.01(27). 
(23) Motor Vehicle. — Every vehicle which is self-propelled and every 

vehicle designed to run upon the highways which is pulled by a 
self-propelled vehicle. This shall not include mopeds as defined in G.S. 
20-4.01(27)d1. 

(24) Nonresident. — Any person whose legal residence is in some state, 
territory, or jurisdiction other than North Carolina or in a foreign 
country. 

(24a) Offense Involving Impaired Driving. — Any of the following of- 
fenses: 
a. Impaired driving under G.S. 20-138.1. 
b. Death by vehicle under G.S. 20-141.4 when conviction is based 

upon impaired driving or a substantially similar offense under 
previous law. : 

c. First or second degree murder under G.S. 14-17 or involuntary 
manslaughter under G.S. 14-18 when conviction is based upon 
impaired driving or a substantially similar offense under previ- 
ous law. 

d. An offense committed in another jurisdiction which prohibits 
substantially similar conduct prohibited by the offenses in this 
subsection. 

. Arepealed or superseded offense substantially similar to impaired 
abe including offenses under former G.S. 20-138 or GS. 

Impaired driving in a commercial motor vehicle under G.S. 20- 
138.2, except that convictions of impaired driving under G:S. 
20-138.1 and G.S. 20-138.2 arising out of the same transaction 
shall be considered a single conviction of an offense involving 
impaired driving for any purpose under this Chapter. 

g. Habitual impaired driving under G.S. 20-138.5. 
A conviction under former G.S. 20-140(c) is not an offense involving 

impaired driving. 
(25) Operator. — A person in actual physical control of a vehicle which is 

in motion or which has the engine running. The terms “operator” and 
“driver” and their cognates are synonymous. 

(a) 

FF 
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(25a) Out of Service Order. — A declaration that a driver, a commercial 
motor vehicle, or a motor carrier operation is out-of-service. 

(26) Owner. — A person holding the legal title to a vehicle, or in the event 
a vehicle is the subject of a chattel mortgage or an agreement for the 
conditional sale or lease thereof or other like agreement, with the 
right of purchase upon performance of the conditions stated in the 
agreement, and with the immediate right of possession vested in the 
mortgagor, conditional vendee or lessee, said mortgagor, conditional 
vendee or lessee shall be deemed the owner for the purpose of this 
Chapter. For the purposes of this Chapter, the lessee of a vehicle 
owned by the government of the United States shall be considered the 
owner of said vehicle. 

(27) Passenger Vehicles. — 
a. Excursion passenger vehicles. — Vehicles transporting persons on 

sight-seeing or travel tours. 
b. For hire passenger vehicles. — Vehicles transporting persons for 

compensation. This classification shall not include vehicles oper- 
ated as ambulances; vehicles operated by the owner where the 
costs of operation are shared by the passengers; vehicles operated 
pursuant to a ridesharing arrangement as defined in G.S. 136- 
44.21; vehicles transporting students for the public school system 
under contract with the State Board of Education or vehicles 
leased to the United States of America or any of its agencies on a 
nonprofit basis; or vehicles used for human service or volunteer 
transportation. 

c. Common carriers of passengers. — Vehicles operated under a 

Olas 

certificate of authority issued by the Utilities Commission for 
operation on the highways of this State between fixed termini or 
over a regular route for the transportation of persons for compen- 
sation. 
Child care vehicles. — Vehicles under the direction and control of 
a child care facility, as defined in G.S. 110-86(3), and driven by an 
owner, employee, or agent of the child care facility for the primary 
purpose of transporting children to and from the child care 
facility, or to and from a place for participation in an event or 
activity in connection with the child care facility. 

d. Motorcycles. — Vehicles having a saddle for the use of the rider and 

dl. 
d2! 

d3. 

designed to travel on not more than three wheels in contact with 
the ground, including motor scooters and motor-driven bicycles, 
but excluding tractors and utility vehicles equipped with an 
additional form of device designed to transport property, three- 
wheeled vehicles while being used by law-enforcement agencies 
and mopeds as defined in subdivision d1 of this subsection. 
Moped. — Defined in G.S. 105-164.3. 
Motor home or house car. — A vehicular unit, designed to provide 
temporary living quarters, built into as an integral part, or 
permanently attached to, a self-propelled motor vehicle chassis or 
van. The vehicle must provide at least four of the following 
facilities: cooking, refrigeration or icebox, self-contained toilet, 
heating or air conditioning, a portable water supply system 
including a faucet and sink, separate 110-125 volt electrical 
power supply, or an LP gas supply. 
School activity bus. — A vehicle, generally painted a different 
color from a school bus, whose primary purpose is to transport 
school students and others to or from a place for participation in 
an event other than regular classroom work. The term includes a 
public, private, or parochial vehicle that meets this description. 
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d4. School bus. — A vehicle whose primary purpose is to transport 
school students over an established route to and from school for 
the regularly scheduled school day, that is equipped with alter- 
nately flashing red lights on the front and rear and a mechanical 
stop signal, and that bears the words “School Bus” on the front 
and rear in letters at least 8 inches in height. The term includes 
a public, private, or parochial vehicle that meets this description. 

e. U-drive-it passenger vehicles. — Passenger vehicles included in 
the definition of U-drive-it vehicles set forth in this section. 

f. Ambulances. — Vehicles equipped for transporting wounded, in- 
jured, or sick persons. 

g. Private passenger vehicles. — All other passenger vehicles not 
included in the above definitions. 

h. Low-speed vehicle. A four-wheeled electric vehicle whose top speed 
is greater than 20 miles per hour but less than 25 miles per hour, 

(28) Person. — Every individual, firm, partnership, association, corpora- 
tion, governmental agency, or combination thereof of whatsoever form 
or character. 

(29) Pneumatic Tire. — Every tire in which compressed air is designed to 
support the load. 

(29a) Private Motor Carrier. — A person who transports passengers or 
property by motor vehicle in interstate commerce and is not a for-hire 
motor carrier. 

(30) Private Road or Driveway. — Every road or driveway not open to the 
use of the public as a matter of right for the purpose of vehicular 
traffic. 

(31) Property-Hauling Vehicles. — 
a. Vehicles used for the transportation of property. 
b., c. Repealed by Session Laws 1995 (Regular Session, 1996), c. 756, 

s. 4. 
d. Semitrailers. — Vehicles without motive power designed for car- 

rying property or persons and for being drawn by a motor vehicle, 
and so constructed that part of their weight or their load rests 
upon or is carried by the pulling vehicle. 

e. Trailers. — Vehicles without motive power designed for carrying 
property or persons wholly on their own structure and to be 
drawn by a motor vehicle, including “pole trailers” or a pair of 
wheels used primarily to balance a load rather than for purposes 
of transportation. 

fs pabealed by Session Laws 1995 (Regular Session, 1996), c. 756, s. 

(31a) Provisional Licensee. — A person under the age of 18 years. 
(32) Public Vehicular Area. — Any area within the State of North 

Carolina that meets one or more of the following requirements: 
a. The area is generally open to and used by the public for vehicular 

traffic, including by way of illustration and not limitation any 
drive, driveway, road, roadway, street, alley, or parking lot upon 
the grounds and premises of any of the following: 
1. Any public or private hospital, college, university, school, 

orphanage, church, or any of the institutions, parks or other 
facilities maintained and supported by the State of North 
Carolina or any of its subdivisions. 

2. Any service station, drive-in theater, supermarket, store, res- 
taurant, or office building, or any other business, residential, 
or municipal establishment providing parking space for cus- 
tomers, patrons, or the public. 
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3. Any property owned by the United States and subject to the 
jurisdiction of the State of North Carolina. (The inclusion of 
property owned by the United States in this definition shall 
not limit assimilation of North Carolina law when applicable 
pee the provisions of Title 18, United States Code, section 

b. The area is a beach area used by the public for vehicular traffic. 
c. The area is a road opened to vehicular traffic within or leading to a 

subdivision for use by subdivision residents, their guests, and 
members of the public, whether or not the subdivision roads have 
been offered for dedication to the public. 

d. The area is a portion of private property used for vehicular traffic 
and designated by the private property owner as a public vehic- 
ular area in accordance with G.S. 20-219.4. 

(32a) Recreation Vehicle. — A vehicular type unit primarily designed as 
temporary living quarters for recreational, camping, or travel use that 
either has its own motive power or is mounted on, or towed by, another 
vehicle. The basic entities are camping trailer, fifth-wheel travel 
trailer, motor home, travel trailer, and truck camper. 
a. Motor home. — As defined in G.S. 20-4.01(27)d2. 
b. Travel trailer. — A vehicular unit mounted on wheels, designed to 

provide temporary living quarters for recreational, camping, or 
travel use, and of a size or weight that does not require a special 
highway movement permit when towed by a motorized vehicle. 

c. Fifth-wheel trailer. — A vehicular unit mounted on wheels de- 
signed to provide temporary living quarters for recreational, 
camping, or travel use, of a size and weight that does not require 
a special highway movement permit and designed to be towed by 
a motorized vehicle that contains a towing mechanism that is 
mounted above or forward of the tow vehicle’s rear axle. 

d. Camping trailer. — A vehicular portable unit mounted on wheels 
and constructed with collapsible partial side walls that fold for 
towing by another vehicle and unfold at the campsite to provide 
temporary living quarters for recreational, camping, or travel 
use. 

e. Truck camper. — A portable unit that is constructed to provide 
temporary living quarters for recreational, camping, or travel 
use, consisting of a roof, floor, and sides and is designed to be 
loaded onto and unloaded from the bed of a pickup truck. 

(32b) Regular Drivers License. — A license to drive a commercial motor 
vehicle that is exempt from the commercial drivers license require- 
ments or a noncommercial motor vehicle. 

(33)a. Flood Vehicle. — A motor vehicle that has been submerged or 
partially submerged in water to the extent that damage to the 
body, engine, transmission, or differential has occurred. 

b. Non-U.S.A. Vehicle. — A motor vehicle manufactured outside of 
the United States and not intended by the manufacturer for sale 
in the United States. 

c. Reconstructed Vehicle. — A motor vehicle of a type required to be 
registered hereunder that has been materially altered from 
original construction due to removal, addition or substitution of 
new or used essential parts; and includes glider kits and custom 
assembled vehicles. 

d. Salvage Motor Vehicle. — Any motor vehicle damaged by collision 
or other occurrence to the extent that the cost of repairs to the 
vehicle and rendering the vehicle safe for use on the public streets 
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and highways would exceed seventy-five percent (75%) of its fair 
retail market value, whether or not the motor vehicle has been 
declared a total loss by an insurer. Repairs shall include the cost 
of parts and labor. Fair market retail values shall be as found in 
the NADA Pricing Guide Book or other publications approved by 
the Commissioner. 

e. Salvage Rebuilt Vehicle. — A salvage vehicle that has been rebuilt 
for title and registration. 

f. Junk Vehicle. — A motor vehicle which is incapable of operation or 
use upon the highways and has no resale value except as a source 
of parts or scrap, and shall not be titled or registered. 

(33a) Relevant Time after the Driving. — Any time after the driving in 
which the driver still has in his body alcohol consumed before or 
during the driving. 

(33b) Reportable Crash. — A crash involving a motor vehicle that results 
in one or more of the following: 
a. Death or injury of a human being. 
b. Total property damage of one thousand dollars ($1,000) or more, or 

property damage of any amount to a vehicle seized pursuant to G. 
S. 20-28.3. 

(34) Resident. — Any person who resides within this State for other than 
a temporary or transitory purpose for more than six months shall be 
presumed to be a resident of this State; but absence from the State for 
more than six months shall raise no presumption that the person is 
not a resident of this State. 

(35) Residential District. — The territory prescribed as such by ordinance 
of the Department of Transportation. 

(36) Revocation or Suspension. — Termination of a licensee’s or permit- 
tee’s privilege to drive or termination of the registration of a vehicle 
for a period of time stated in an order of revocation or suspension. The 
terms “revocation” or “suspension” or a combination of both terms 
shall be used synonymously. 

(37) Road Tractors. — Vehicles designed and used for drawing other 
vehicles upon the highway and not so constructed as to carry any part 
of the load, either independently or as a part of the weight of the 
vehicle so drawn. 

(38) Roadway. — That portion of a highway improved, designed, or 
ordinarily used for vehicular travel, exclusive of the shoulder. In the 
event a highway includes two or more separate roadways the term 
“roadway” as used herein shall refer to any such roadway separately 
but not to all such roadways collectively. 

(39) Safety Zone. — Traffic island or other space officially set aside within 
a highway for the exclusive use of pedestrians and which is so plainly 
marked or indicated by proper signs as to be plainly visible at all 
times while set apart as a safety zone. 

(40) Security Agreement. — Written agreement which reserves or creates 
a security interest. 

(41) Security Interest. — An interest in a vehicle reserved or created by 
agreement and which secures payments or performance of an obliga- 
tion. The term includes but is not limited to the interest of a chattel 
mortgagee, the interest of a vendor under a conditional sales contract, 
the interest of a trustee under a chattel deed of trust, and the interest 
of a lessor under a lease intended as security. A security interest is 
“perfected” when it is valid against third parties generally. 

(41a) Serious Traffic Violation. — A conviction of one of the following 
offenses when operating a commercial motor vehicle: 
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a. Excessive speeding, involving a single charge of any speed 15 miles 
per hour or more above the posted speed limit. 

b. Careless and reckless driving. 
c. Aviolation of any State or local law relating to motor vehicle traffic 

control, other than a parking violation, arising in connection with 
a fatal accident. 

d. Improper or erratic lane changes. 
e. Following the vehicle ahead too closely. 

(42) Solid Tire. — Every tire of rubber or other resilient material which 
does not depend upon compressed air for the support of the load. 

(43) Specially Constructed Vehicles. — Vehicles of a type required to be 
registered hereunder not originally constructed under a distinctive 
name, make, model, or type by a generally recognized manufacturer of 
vehicles and not materially altered from their original construction. 

(44) Special Mobile Equipment. — Defined in G.S. 105-164.3. 
(44a) Specialty Vehicles. — Vehicles of a type required to be registered 

under this Chapter that are modified from their original construction 
for an educational, emergency services, or public safety use. 

(45) State. — Astate, territory, or possession of the United States, District 
of Columbia, Commonwealth of Puerto Rico, or a province of Canada. 

' (46) Street. — A highway, as defined in subdivision (13). The terms 
“highway” and “street” and their cognates are synonymous. 

(47) Suspension. — Termination of a licensee’s or permittee’s privilege to 
drive or termination of the registration of a vehicle for a period of time 
stated in an order of revocation or suspension. The terms “revocation” 
or “suspension” or a combination of both terms shall be used synony- 
mously. 

(48) Truck Tractors. — Vehicles designed and used primarily for drawing 
other vehicles and not so constructed as to carry any load independent 
of the vehicle so drawn. 

(48a) U-drive-it vehicles. — The following vehicles that are rented to a 
person, to be operated by that person: 
a. A private passenger vehicle other than the following: 

1. A private passenger vehicle of nine-passenger capacity or less 
that is rented for a term of one year or more. 

2. A private passenger vehicle that is rented to public school 
authorities for driver-training instruction. 

b. A property-hauling vehicle under 7,000 pounds that does not haul 

products for hire and that is rented for a term of less than one 

year. 
c. Motorcycles. 

(48b) Under the Influence of an Impairing Substance. — The state of a 

person having his physical or mental faculties, or both, appreciably 

impaired by an impairing substance. 
(48c) Utility Vehicle. — Vehicle designed and manufactured for general 

maintenance, security, recreational, and landscaping purposes, but 

does not include vehicles designed and used primarily for the trans- 

portation of persons or property on a street or highway. 

(49) Vehicle. — Every device in, upon, or by which any person or property 

is or may be transported or drawn upon a highway, excepting devices 

moved by human power or used exclusively upon fixed rails or tracks; 

provided, that for the purposes of this Chapter bicycles shall be 

deemed vehicles and every rider of a bicycle upon a highway shall be 

subject to the provisions of this Chapter applicable to the driver of a 

vehicle except those which by their nature can have no application. 

This term shall not include a device which is designed for and 
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intended to be used as a means of transportation for a person with a 
mobility impairment, or who uses the device for mobility enhance- 
ment, is suitable for use both inside and outside a building, including 
on sidewalks, and is limited by design to 15 miles per hour when the 
device is being operated by a person with a mobility impairment, or 
who uses the device for mobility enhancement. 

(50) Wreckers. — Vehicles with permanently attached cranes used to 
move other vehicles; provided, that said wreckers shall be equipped 
with adequate brakes for units being towed. (1973, c. 1330, s. 1; 1975, 
cc. 94.208; ¢. 716, s..5; c..743; ¢. 859, 8.1; 1977,¢. Bld:¢ Ab4as5n34: 
1979, c..39; c: 423, s..1;.c. 574, ss. 1-4; ¢..667, s.. bi: c..680;,198 lasc, 606, 
s. 3; c. 792, s. 2; 1983, c. 435, s. 8; 1983 (Reg. Sess., 1984), c. 1101, ss. 
1-3; 1985, c. 509, s. 6; 1987, c. 607, s. 2; c. 658, s. 1; 1987 (Reg. Sess., 
1988), c. 1069; c. 1105, s. 1; c. 1112, ss. 1-3; 1989, c. 455; ss. 1, 2; c. 727, 
gs, 219(1): c. 771, ss. 1, 18; 1991, c. 449, s. 2; c..726,-ss. 1-4; 1991.(Reg, 
Sess., 1992), c. 1015, s. 1; 1993 (Reg. Sess., 1994), c. 761, s. 22; 1995, 
c. 191, s. 1; 1995 (Reg. Sess., 1996), c. 756, ss. 2-4; 1997-379, s. 5.1; 
1997-443, s. 11A.8; 1997-456, s. 27; 1998-149, s. 1; 1998-182, ss. 1, 1.1, 
26; 1998-217, s. 62(e); 1999-330, s. 9; 1999-337, s. 28(c)-(e); 1999-406, 
s. 14; 1999-452, ss. 1-5; 2000-155, s. 9; 2000-173, s. 10(c); 2001-212, s. 
2; 2001-341, ss. 1, 2; 2001-356, ss. 1, 2; 2001-441, s. 1; 2001-487, ss. 
50(a), 51.) 

Cross References. — As to designation of 
an area of private property as a public vehicu- 
lar area, see § 20-219.4. 

Editor’s Note. — Subsections (0.1), (0.2) 
and (1) were redesignated as subsections (1a), 
(1b) and (1c) and the subunits of subsection 33 
were renumbered pursuant to Session Laws 
1997-456, s. 27 which authorized the Revisor of 

Statutes to renumber or reletter sections and 
parts of sections having a number or letter 
designation that is incompatible with the Gen- 
eral Assembly’s computer database. 

Subdivisions (48a) and (48b) were designated 
as such under the direction of the Revisor of 
Statutes. 

Sections 20-138, 20-139, and 20-140(c), re- 
ferred to in this section, were repealed by 
Session Laws 1983, c. 435, s. 23. 

Session Laws 1999-406, s. 18, states that this 
act does not obligate the General Assembly to 
appropriate additional funds, and that this act 
shall be implemented with funds available or 
appropriated to the Department of Transporta- 
tion and the Administrative Office of the 
Courts. 

Effect of Amendments. — Session Laws 
2000-155, s. 9, effective September 1, 2000, and 
applicable to offenses committed on or after 
that date, substituted “similar offense” for 

“equivalent offense” in subdivisions (24a)b., c. 
and e. 

Session Laws 2000-173, s. 10(c), effective 
August 2, 2000, in subdivision (5), inserted 
“and” preceding “having an established place,” 
deleted “and being subject to the tax levied by 
G.S. 105-89” following “place of business in this 
State,” substituted “as used in Article 12 of this 

Chapter have” for “shall have” and made a 
minor punctuation. 

Session Laws 2001-212, s. 1, effective June 

15, 2001, added subdivision (44a). 
Session Laws 2001-341, ss. 1 and 2, effective 

July 1, 2001, added present subdivision (32a); 
and recodified former subdivision (32a) as 
present subdivision (32b). 

Session Laws 2001-356, ss. 1 and 2, effective 
August 1, 2001, added present subdivision 
(12a); redesignated former subdivisions (12a) 
and (12b) as present subdivisions (12b) and 
(12c); added subdivision (27)h.; and added sub- 
division (48c). 

Session Laws 2001-441, s. 1, effective Decem- 
ber 1, 2001, and applicable to offenses commit- 
ted on or after that date, rewrote subdivision 
(32). 

Session Laws 2001-487, s. 50(a), effective 
December 16, 2001, in subdivision (12b), as 
amended by Session Laws 2001-356, s. 1, sub- 
stituted “maximum loaded weight a vehicle is 
capable of safely hauling” for “maximum loaded 
weight of a vehicle” in the first sentence, and in 
the third sentence, inserted “in any way,” in- 
serted “in an attempt to increase the hauling 
capacity of the vehicle, the GVWR of that 
vehicle shall be deemed to be the greater of,” 
and deleted “may be deemed as the GVWR” 
preceding “for the purpose of enforcing this 
Chapter.” 

Session Laws 2001-487, s. 51, effective De- 
cember 16, 2001, in the last sentence of subdi- 
vision (49), inserted “or who uses the device for 
mobility enhancement” and “including on side- 
walks,” substituted “is limited by design to 15” 
for “whose maximum speed does not exceed 12,” 
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and added “impairment or who uses the device 
for mobility enhancement” at the end. 

Legal Periodicals. — For note discussing 
the definition of “driving” under the North 

CASE 

Constitutionality. — For case reaffirming 
the constitutionality of § 20-138.1(a)(2) and 
subdivision (33a) of this section, see State v. 
Denning, 316 N.C. 523, 342 S.E.2d 855 (1986). 
Alcohol Concentration. — Police officer 

who had been issued a permit to perform chem- 
ical analysis under the authority of § 20- 
139.1(b) by the Department of Human Re- 
sources was permitted by subdivision (0.2) of 
this section (now subdivision (1b)) to express 
alcohol concentration in terms of 210 liters of 
breath, as well as 100 milliliters of blood. State 
v. Midgett, 78 N.C. App. 387, 337 S.E.2d 117 
(1985). 
Business District. — As to what constituted 

a business district within the meaning of sub- 
division (1) of former § 20-38, see Mitchell v. 

Melts, 220 N.C. 793, 18 S.E.2d 406 (1942); 
Hinson v. Dawson, 241 N.C. 714, 86 S.E.2d 585 
(1955); Black v. Penland, 255 N.C. 691, 122 
S.E.2d 504 (1961). 
“Chemical analyst” for purposes of § 20- 

139.1 includes a person who was validly l- 
censed by the Department of Human Resources 
to perform chemical analyses immediately 
prior to the enactment of the Safe Roads Act. To 
hold otherwise would mean that an individual 
licensed to perform chemical analyses under 
one statute would automatically lose his license 
when the testing procedures are merely 
recodified in another statute. Obviously the 
legislature did not intend that result. State v. 
Dellinger, 73 N.C. App. 685, 327 S.E.2d 609 

(1985). 
Driver. — Although distinctions may have 

been made between driving and operating in 
prior case law and prior statutes regulating 
motor vehicles, such a distinction is not sup- 
portable under § 20-138.1. Since “driver” is 
defined in this section simply as an “operator” 
of a vehicle, the legislature intended the two 
words to be synonymous. State v. Coker, 312 
N.C. 432, 323 S.E.2d 343 (1984). 
“Commercial Motor Vehicle”. — The de- 

fendant’s contention that he did not violate this 
section because he was not driving a “commer- 
cial motor vehicle” was without merit; the trac- 
tor-trailer was a commercial vehicle within the 
statutory definition although the defendant 
was driving it for his own private use and 
although he had detached the trailer portion of 
the tractor-trailer. State v. Jones, 140 N.C. App. 
691, 538 S.E.2d 228 (2000). 
Although a distinction may have been made 

between driving and operating in prior case law 
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Carolina Safe Roads Act, in light of State v. 
Fields, 77 N.C. App. 404, 335 S.E.2d 69 (1985), 
see 64 N.C.L. Rev. 127 (1986). 

NOTES 

and statutes regulating vehicles, no such dis- 
tinction is supportable under this section since 
a “driver” is defined as an “operator.” It is clear 
that the legislature intended the two words to 
be synonymous. State v. Dellinger, 73 N.C. App. 
685, 327 S.E.2d 609 (1985); State v. Fields, 77 

N.C. App. 404, 335 S.E.2d 69 (1985). 
Farm Tractor. — Farm tractors are not to 

be considered motor vehicles within the provi- 
sions of the Uniform Driver’s License Act or the 
Motor Vehicle Safety and Financial Responsi- 
bility Act. Brown v. Fidelity & Cas. Co., 241 
N.C. 666, 86 S.E.2d 433 (1955), decided under 
repealed § 20-226. 

The Motor Vehicles Act expressly defines a 
“farm tractor” as a “motor vehicle.” Therefore, 

an instruction imparting to a farm tractor and 
trailer on a highway special hazard status per 
se and rendering a motorist who collides with a 
farm tractor and trailer on a highway negligent 
per se, regardless of the circumstances or the 
conduct of the tractor-trailer operator consti- 
tuted prejudicial error. Davis v. Gamble, 55 
N.C. App. 617, 286 S.E.2d 629 (1982). 

Construing the definitions of “farm tractor” 
and “vehicle” together in pari materia, it is 
apparent that the General Assembly intended 
that while farm tractors are motor implements 
of husbandry, they were vehicles within the 
meaning of former § 20-138 when operated 
upon a highway by one under the influence of 
intoxicating liquor or narcotic drugs. State v. 
Green, 251 N.C. 141, 110 S.E.2d 805 (1959). 
Trucks. — Trucks, even if used for private 

purposes, are not private passenger type autos. 

Harleysville Mut. Ins. Co. v. Packer, 60 F.3d 
1116 (4th Cir. 1995). 
Highway — Construction of Subdivision 

(13). — The definition of “highway” in subdivi- 
sion (13) is to be construed so as to give its 
terms their plain and ordinary meaning. Smith 
v. Powell, 293 N.C. 342, 238 S.E.2d 137 (1977). 

The legislature has provided that, unless the 
context requires otherwise, the word “highway” 
is to be given the same connotation in all of the 
provisions of Chapter 20, whether they be pe- 
nal, remedial or otherwise. Thus, the well 
known principles of statutory construction that 
a penal statute is to be strictly construed and a 
statute designed to promote safety is to be 
liberally construed have no application. Smith 
v. Powell, 293 N.C. 342, 238 S.E.2d 137 (1977). 
Same — “Highway” Distinguished from 

Roadway. — The definitions of “highway” and 
“roadway,” considered together, show that the 
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legislature in defining “highway” intended to 
make it clear that the entire “width” between 
the right-of-way lines is included in a “high- 
way as distinguished from a “roadway.” Smith 
v. Powell, 293 N.C. 342, 238 S.E.2d 137 (1977). 
Same — Definition of “Highway” Is Con- 

cerned with Width, Not Depth. — While it is 
true that a “highway” or a “street” is not limited 
to its surface so far as the right of the State to 
use, maintain and protect it from damage and 
private use are concerned, and in this sense, it 
includes not only the entire thickness of the 
pavement and the prepared base upon which it 
rests but also so much of the depth as may not 
unfairly be used as streets are used for the 
laying therein of drainage systems and con- 
duits for sewer, water and other services, nev- 
ertheless, the primary concern of the legisla- 
ture in defining “highway” as used in Chapter 
20 was with the “width,” not the depth. “Width” 
means “the lineal extent of a thing from side to 
side.” Smith v. Powell, 293 N.C. 342, 238 S.E.2d 
LSTA 
Same — Portion of Sidewalk as High- 

way. — The portion of a sidewalk between a 
street and a filling station, open to the use of 
the public as a matter of right for the purposes 
of vehicular traffic, was a “highway” within the 
meaning of former § 20-138, prohibiting 
drunken driving. State v. Perry, 230 N.C. 361, 
53 S.E.2d 288 (1949). 
Same — Area beneath Highway Bridge 

Not “Highway”. — A petitioner who drove a 
motor vehicle only within the limits of the area 
beneath a highway bridge did not drive on a 
“highway” as that term is used in § 20-16.2. 

Smith v. Powell, 293 N.C. 342, 238 S.E.2d 137 

(1977). 
Same — Emergency strip adjacent to 

interstate highways falls within the literal 
language of the definition of “highway” as con- 
tained in this section. State v. Kelley, 65 N.C. 
App. 159, 308 S.E.2d 720 (1983). 

Intersection. — With reference to the right- 
of-way as between two vehicles approaching 
and entering an intersection, the law of this 
State makes no distinction between a “T” inter- 
section and one at which the two highways 
cross each other completely. Dawson _ v. 
Jennette, 278 N.C. 438, 180 S.E.2d 121 (1971). 
Where one public highway joins another, but 

does not cross it, the point where they join is an 
intersection of public highways. Goss v. Will- 
iams, 196 N.C. 213, 145 S.E. 169 (1928). 
When the failure to explain the law so the 

jury could apply it to the facts is specifically 
called to the court’s attention by a juror’s re- 
quest for information, it should tell the jury 
how to find the intersection of the streets as 
fixed by statute, and how, when the motorist 
reaches the intersection, he is required to drive 
in making a left turn. Pearsall v. Duke Power 
Co., 258 N.C. 639, 129 S.E.2d 217 (1963). 
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Motorcycle. — The definition of the term 
“motorcycle” in former § 20-38 did not describe 
the “mailster,” a class of motor vehicle generally 
known as a “motor scooter.” LeCroy v. Nation- 
wide Mut. Ins. Co., 251 N.C. 19, 110 S.E.2d 463 
(1959). 

The statutory definition of the term “motor- 
cycle” has no application in an action based on 
an insurance contract’s interpretation of the 
word “automobile.” LeCroy v. Nationwide Mut. 
Ins. Co., 251 N.C. 19, 110 S.E.2d 463 (1959). 

Statutory definition cited in Anderson v. Life 
& Cas" “Ins).€o.. 7197" N:Ge (2 914745; bod 
(1929), holding that the expression “motor-driv- 
en car” in an insurance policy excluded a mo- 
torcycle. 
Low-boy trailer and Mack truck were 

not private passenger motor vehicles as 
they did not have a pickup body and were not 
delivery sedans nor panel trucks. Nationwide 
Mut. Ins. Co. v. Mabe, 342 N.C. 482, 467 S.E.2d 
34 (1996). 
A mobile home is a motor vehicle and is 

subject to the mandatory provisions of the stat- 
utes relating to the registration of motor vehi- 
cles in this State. King Homes, Inc. v. Bryson, 
273 N.C. 84, 159 S.E.2d 329 (1968). 

It is clear under North Carolina law that a 
mobile home is a “motor vehicle” for purposes of 
the statutes dealing with registration and own- 
ership of motor vehicles. In re Meade, 174 
Bankr. 49 (Bankr. M.D.N.C. 1994). 
Mobile Home Is a Motor Vehicle for Pur- 

poses of Perfecting Security Interest. — 
Plaintiff’s argument that owner no longer in- 
tended to operate her mobile home upon the 
highway did not nullify defendant’s properly 
perfected security interest in the mobile home. 
Peoples Sav. & Loan Assoc. v. Citicorp Accep- 
tance Co., 103 N.C. App. 762, 407 S.E.2d 251, 
cert. denied, 330 N.C. 197, 412 S.E.2d 59 
lOO 1): 3 
Modular Home. — Although the title to a 

modular home is initially acquired through a 
bill of sale, once installed title must pass by 
way of a real property deed unlike a mobile 
home or trailer which passes by transfer of a 
certificate of origin and motor vehicle title. 
Briggs v. Rankin, 127 N.C. App. 477, 491 S.E.2d 
234 (1997), aff'd, 348 N.C. 686, 500 S.E.2d 663 
(1998). 
Offense Involving Impaired Driving — 

Similar Offense in Another Jurisdiction. 
— Although the definitions of “impairment” 
under North Carolina and New York laws are 
not identical and the statutes do not “mirror” 
one another, they are “substantially equiva- 
lent”; consequently, the trial court did not err in 
determining that defendant’s prior conviction 
under New York law was a grossly aggravating 
factor in sentencing him under North Carolina 
law. State v. Parisi, 185 N.C. App. 222, 519 
S.E.2d 531 (1999). 
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Operator includes a person in the driver’s 
seat of a motor vehicle when the engine is 
running. State v. Carter, 15 N.C. App. 391, 190 
S.E.2d 241 (1972). 

In a prosecution for driving under the influ- 
ence and driving while license was revoked, 
evidence that defendant was seated behind the 
wheel of a car which had the motor running 
was sufficient to prove that defendant was the 
operator of the car under subdivision (25). State 
Wee lurner,.29 N:C..App. 163, 223: S.6.2d 530 
(1976). 
Although distinctions may have been made 

between driving and operating in prior case law 
and prior statutes regulating motor vehicles, 
such a distinction is not supportable under 
§ 20-138.1. Since “driver” is defined in this 

section simply as an “operator” of a vehicle, the 
legislature intended the two words to be synon- 
ymous. State v. Coker, 312 N.C. 432, 323 S.E.2d 
343 (1984). 
A horseback rider is an “operator” who is in 

“control of a vehicle which is in motion” where 
the horse is ridden upon a street, highway or 
public vehicular area. State v. Dellinger, 73 
N.C. App. 685, 327 S.E.2d 609 (1985). 

Evidence held sufficient for a reasonable jury 
to infer that defendant, who was found asleep 
in driver’s seat in car which had run off the 
road and into a fence, was under the influence 
of an impairing substance when he drove the 
vehicle. State v. Mack, 81 N.C. App. 578, 345 
S.E.2d 223 (1986). 
Owner. — This section defines “owner” and 

former § 20-279.1 defined “owner” in essen- 

tially the same way. Nationwide Mut. Ins. Co. v. 
Hayes, 276 N.C. 620, 174 S.E.2d 511 (1970). 
A defendant who advanced money for the 

purchase of a used car as security took a 
title-retaining contract on the vehicle and per- 
mitted its delivery to the purchasers, one of 
whom was operating it when an accident oc- 
curred, could not be liable to the persons in- 
jured, since a conditional vendee, lessee, or 
mortgagor of a motor vehicle is deemed to be 
the owner, and liability on the part of the 
defendant could arise only by application of the 
doctrine of respondeat superior. Such facts do 
not show the necessary relationship. High 
Point Sav. & Trust Co. v. King, 253 N.C. 571, 
117 S.E.2d 421 (1960). 
Where the owner of trucks leased them to 

another corporation under an agreement re- 
quiring lessor to carry insurance and maintain 
the vehicles and giving lessee control over the 
operation of the trucks with right to use same 
exclusively for the transportation and delivery 
of lessee’s goods, the lessor was not a contract 
carrier within the meaning of the statutes as 
they stood in 1949, since the lessor merely 
leased its vehicles and was not a carrier of any 
kind, and lessee was solely a private carrier, 
and therefore lessor was not liable for addi- 
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tional assessment at the “for-hire” rates under 
the statute. Equipment Fin. Corp. v. Scheidt, 
249 N.C. 334, 106 S.E.2d 555 (1959). 
Where the vendee paid the entire purchase 

price, had exclusive possession and use of the 
vehicle, obtained the insurance coverage for it, 
and paid the premium therefor, this sufficed to 
give him a clear equitable interest in the vehi- 
cle, and that equitable interest sufficed, under 
the particular facts and circumstances, to make 
him the “owner” of the vehicle within the cov- 
erage intent of the policy, interpreted in light of 
the purpose and intent of Article 9A, the Motor 
Vehicle Safety and Financial Responsibility Act 
of 1953. Ohio Cas. Ins. Co. v. Anderson, 59 N.C. 
App. 621, 298 S.E.2d 56 (1982). 

Except under special circumstances not 
present in this case, the statute limits the 
definition of the word “owner” to the person 
holding legal title. Jenkins v. Aetna Cas. & Sur. 
Co., 324 N.C. 394, 378 S.E.2d 773 (1989). 
Where evidence established that buyer paid 

four hundred dollars ($400.00) cash as the total 
price for a car and took immediate possession of 
the vehicle, but never received the certificate of 
title, buyer was not the “owner” of the car as 
that term is defined in § 20-4.01(26); therefore, 

provision in insurance policy excluding cover- 
age for liability arising from the use of a vehicle 
“owned” by buyer did not apply. Jenkins v. 
Aetna Cas. & Sur. Co., 324 N.C. 394, 378 S.E.2d 
773 (1989). 
For purposes of tort law and liability 

insurance coverage, no ownership passes 
to the purchaser of a motor vehicle which 
requires registration until: (1) The owner exe- 
cutes, in the presence of a person authorized to 
administer oaths, an assignment and warranty 
of title on the reverse of the certificate of title, 

including the name and address of the trans- 
feree; (2) there is an actual or constructive 

delivery of the motor vehicle; and (3) the duly 
assigned certificate of title is delivered to the 
transferee (or lienholder in secured transac- 
tions). Jenkins v. Aetna Cas. & Sur. Co., 324 

N.C. 394, 378 S.E.2d 773 (1989). 
Definition of “Owner” Applies to Article 

9A. — The definition of “owner” in subdivision 
(26) of this section applies throughout this 
Chapter, and thus to Article 9A, the Motor 
Vehicle Safety and Financial Responsibility Act 
of 1953, unless the context otherwise requires. 
It thus must be read into every liability insur- 
ance policy within the purview of Article 9A, 
unless the context otherwise requires. Ohio 
Cas. Ins. Co. v. Anderson, 59 N.C. App. 621, 298 
S.E.2d 56 (1982). 
And Deletion of “Owner” from § 20-279.1 

Was Merely to Avoid Repetition. — Prior to 
1973 the definition of “owner” appeared in 
§ 20-279.1(9) (repealed in 1973), which was 
applicable solely to Article 9A, the Motor Vehi- 
cle Safety and Financial Responsibility Act of 
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1953. The General Assembly placed this defini- 
tion in this section. The apparent purpose was 
to eliminate unnecessary repetition of this def- 
inition in separate articles of this Chapter, not 
to make the definition inapplicable to Article 
9A. Ohio Cas. Ins. Co. v. Anderson, 59 N.C. App. 
621, 298 S.E.2d 56 (1982). 
One who does not hold legal title to a 

vehicle cannot obtain owner’s liability in- 
surance thereon. Nationwide Mut. Ins. Co. v. 
Edwards, 67 N.C. App. 1, 312 S.E.2d 656 
(1984). 

Public Vehicular Area. — Evidence held to 
permit a finding that at the time in question 
portion of park grounds legally in use as a 
parking lot was a “public vehicular area” within 
the meaning and intent of that phrase as used 
in subdivision (32), so as to permit a conviction 
under § 20-138.1(a) for impaired driving 

thereon. State v. Carawan, 80 N.C. App. 151, 
341 S.E.2d 96, cert. denied, 317 N.C. 337, 346 
S.E.2d 141 (1986). 

Evidence held sufficient to permit a finding 
that handicapped or wheelchair ramp in motel 
parking lot in front of motel door upon which 
most of defendant’s car had been stopped was 
part of a “public vehicular area” within the 
meaning and intent of that phrase as used in 
subdivision (32). State v. Mabe, 85 N.C. App. 
500, 355 S.E.2d 186 (1987). 

Area where an accident between plaintiff and 
defendant’s truck occurred was a public vehic- 
ular area and not a roadway. The accident 
occurred in the traffic lane of a parking lot 
generally open to and used by the public for 
vehicular traffic upon the premises of a busi- 
ness establishment which provided parking 
space for its customers. Although the lot was 
held open for use by the public, there was no 
evidence that the general public had a legally 
enforceable right to use the lot. Corns v. Hall, 
112 N.C. App. 232, 435 S.E.2d 88 (1993). 

Street in mobile home park, owned by one 
individual who had divided the property into 
lots for lease, that was not marked as private, 
and was available for use by residents, their 
guests and other visitors, was a public vehicu- 
lar area within the meaning of subsection (32). 
State v. Turner, 117 N.C. App. 457, 451 S.E.2d 
19 (1994). 
Where the evidence established that a pri- 

vate club was licensed by the state to serve 
alcohol to guests of members as well as to 
members themselves, the club’s parking lot 
could be used as a thoroughfare by members of 
the general public, there were no signs posted 
in the club’s parking lot prohibiting the public 
from parking there and no signs posted stating 
that the parking lot was private property, nor 
was there any security or membership cards 
allowing members exclusive access to the park- 
ing lot, the evidence was sufficient to support a 
peremptory instruction that the club’s parking 
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lot was a “public vehicular area” as a matter of 
law. State v. Snyder, 343 N.C. 61, 468 S.E.2d 
221 C1996): 
A sign prohibiting loitering in a parking lot 

did not change the nature of the property; thus, 
a car wash was still a business providing park- 
ing for its customers, and as such, the premises 
was a “public vehicular area” under this sec- 
tion. State v. Robinette, 124 N.C. App. 212, 476 
S.E.2d 387 (1996). 
Residential District. — For cases constru- 

ing earlier statutory definitions of “residential 
district,” see Reid v. City Coach Co., 215 N.C. 
469502) S,Eie2dr578) 123) ALARM 1 4Oe ese. 
Mitchell v. Melts, 220 N.C. 793, 18 S.E.2d 406 
(1942); Goddard v. Williams, 251 N.C. 128, 110 
S.E.2d 820 (1959), overruled in part, Young v. 
Woodall, 343 N.C. 459, 471 S.E.2d 357 (1996). 
Revocation. — The contention that a revo- 

cation remains in effect not only throughout the 
period stated in the order of revocation but also 
until the person whose license was revoked 
applies for a restoration of his license and pays 
the restoration fee required is contrary to the 
definition of “revocation” in this section. Ennis 
v. Garrett, 279 N.C. 612, 184 S.E.2d 246 (1971). 
Where petitioner, who was driving without 

his license, was stopped and charged with driv- 
ing while impaired, and then appeared before a 
magistrate who revoked his driver’s license for 
10 days, petitioner’s license had been validly 
revoked when he was stopped the next day; 
thus, he was properly charged with committing 
a moving violation during a period of revocation 
by operating a motor vehicle. Eibergen v. 
Killens, 124 N.C. App. 534, 477 S.E.2d 684 
(1996). 
When a person’s driver’s license is suspended 

or revoked, it is the surrendering of the privi- 
lege to drive, not the license card itself, that is 
of significance. Eibergen v.. Killens, 124 N.C. 
App. 534, 477 S.E.2d 684 (1996). 
Under Influence of Impairing Sub- 

stance. — The offense of impaired driving is 
proven by evidence that defendant drove a 
vehicle on any highway in this State while his 
physical or mental faculties, or both, were “ap- 
preciably impaired by an impairing substance.” 
State v. George, 77 N.C. App. 580, 335 S.E.2d 
768 (1985). 
Vehicles — Legislative Intent. — The 

North Carolina legislature intended the provi- 
sions of the traffic laws of North Carolina 
applicable to the drivers of “vehicles” to apply to 
horseback riders irrespective of whether a 
horse is a vehicle. State v. Dellinger, 73 N.C. 
App. 685, 327 S.E.2d 609 (1985). 
Same — Bicycle as Vehicle. — A bicycle is 

a vehicle and its rider is a driver within the 
meaning of the motor vehicle law. Low v. 
Futrell, 271 N.C. 550, 157 S.E.2d 92 (1967); 
Sadler v. Purser, 12 N.C. App. 206, 182 S.E.2d 
850 (1971); Townsend vy. Frye, 30 N.C. App. 634, 
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228 S.E.2d 56, cert. denied, 291 N.C. 178, 229 
S.E.2d 689 (1976). 

The operation of a bicycle upon a public 
highway is governed by the rules governing 
motor vehicles insofar as the nature of the 
vehicle permits. Webb v. Felton, 266 N.C. 707, 
147 $.H.2d 219 (1966). 
A bicycle is deemed a vehicle, and the rider of 

a bicycle upon the highway is subject to the 
applicable provisions of the statutes relating to 
motor vehicles. Van Dyke v. Atlantic Grey- 
hound Corp., 218 N.C. 283, 10 S.E.2d 727 
(1940). 
A bicycle is a vehicle, and is subject to the 

provisions of Article 3 of this Chapter, except 
those which by their nature can have no appli- 
cation. Tarrant v. Pepsi-Cola Bottling Co., 221 

N.C. 390, 20 S.E.2d 565 (1942); Oxendine vy. 
Lowry, 260 N.C. 709, 133 S.E.2d 687 (1963). 
Same — Handcart. — A handcart, being 

moved solely by human power, is excluded from 
the category of vehicles defined in subdivision 
(38) of former § 20-38 (now subdivision (49) of 

this section). Lewis v. Watson, 229 N.C. 20, 47 
S.E.2d 484 (1948). 
Applied in State v. Springs, 26 N.C. App. 

757, 217 S.E.2d 200 (1975); State v. Lesley, 29 
N.C. App. 169, 223 S.E.2d 532 (1976); Williams 
v. Wachovia Bank & Trust Co., 292 N.C. 416, 
233 S.E.2d 589 (1977); Smith v. Powell, 32 N.C. 
App. 563, 232 S.E.2d 863 (1977); State v. 
Bowen, 67 N.C. App. 512, 313 S.E.2d 196 
(1984); Indiana Lumbermens Mut. Ins. Co. v. 
Unigard Indem. Co., 76 N.C. App. 88, 331 
S.E.2d 741 (1985); Roseboro Ford, Inc. v. Bass, 
77 N.C. App. 363, 335 S.E.2d 214 (1985); Con- 
tinental Tel. Co. v. Gunter, 99 N.C. App. 741, 
394 §.H.2d 228 (1990). 
Quoted in State v. Bradley, 32 N.C. App. 666, 

233 S.E.2d 603 (1977); State v. Ray, 54 N.C. 
App. 473, 283 S.E.2d 823 (1981); State v. Bost, 
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55 N.C. App. 612, 286 S.E.2d 632 (1982); Carter 
v. Holland (In re Carraway), 65 Bankr. 51 
(Bankr. E.D.N.C. 1986); McLeod v. Nationwide 
Mut. Ins. Co., 115 N.C. App. 283, 444 S.E.2d 
487, cert. denied, 337 N.C. 694, 448 S.E.2d 528 
(1994); Butler v. Green Tree Fin. Servicing 
Corp. (In re Wester), 229 Bankr. 348 (Bankr. 
E.D.N.C. 1998); State v. Clapp, 135 N.C. App. 
52, 519 S.E.2d 90 (1999). 

Stated in Oroweat Employees Credit Union 
v. Stroupe, 48 N.C. App. 338, 269 S.E.2d 211 
(1980). 

Cited in Harper v. Peters, 42 N.C. App. 62, 
255 S.E.2d 791 (1979); Lupo v. Powell, 44 N.C. 
App. 35, 259 S.E.2d 777 (1979); Perry v. Aycock, 
68 N.C. App. 705, 315 S.E. 791 (1984); State v. 
Rose, 312 N.C. 441, 323 S.E.2d 339 (1984); 
State v. Coker, 312 N.C. 432, 323 S.E.2d 343 
(1984); State v. Shuping, 312 N.C. 421, 323 
S.E.2d 350 (1984); Lawing v. Lawing, 81 N.C. 
App. 159, 344 S.E.2d 100 (1986); Brooks v. 
Pembroke City Jail, 722 F. Supp. 1294 
(E.D.N.C. 1989); North Carolina Farm Bureau 
Mut. Ins. Co. v. Warren, 326 N.C. 444, 390 
S.E.2d 1388 (1990); Alberti v. Manufactured 
Homes, Inc., 329 N.C. 727, 407 S.E.2d 819 
(1991); State Auto. Mut. Ins. Co. v. Hoyle, 106 
N.C. App. 199, 415 S.E.2d 764 (1992): State v. 
Stafford, 114 N.C. App. 101, 440 S.E.2d 846 
(1994); State v. Priddy, 115 N.C. App. 547, 445 
S.E.2d 610, cert. denied, 337 N.C. 805, 449 
S.E.2d 751 (1994); State v. Crawford, 125 N.C. 
App. 279, 480 S.E.2d 422 (1997); Wooten v. 
Town of Topsail Beach, 127 N.C. App. 739, 493 
S.E.2d 285 (1997), cert. denied, 348 N.C. 78, 
505 S.E.2d 888 (1998); Halter v. J.C. Penney 
Life Ins. Co., — F. Supp. 2d —, 1999 U.S. Dist. 
LEXIS 21386 (M.D.N.C. Nov. 30, 1999); Cooke 
v. Faulkner, 137 N.C. App. 755, 529 S.E.2d 512 
(2000); State v. Smith, 139 N.C. App. 209, 533 
S.E.2d 518 (2000). 

OPINIONS OF ATTORNEY GENERAL 

Trailers designed to run upon the high- 
ways and pulled by a self-propelled vehicle are 
motor vehicles for the purposes of this Chapter. 
See opinion of the Attorney General to Clyde R. 
Cook, Jr., Asst. Comm’r of Motor Vehicles, 60 
N.C.A.G. 90 (1992). 

“Public vehicular area” includes streets 
leading into privately owned trailer parks 
which rent, lease and sell individual lots. See 

opinion of Attorney General to Mr. Henry A. 
Harkey, Assistant District Attorney, 45 
N.C.A.G,. 284 (1976). 

The parking lot of the restaurant is 
within the definition of “public vehicular area” 
under subdivision (32) of this section when the 
restaurant is closed. See opinion of Attorney 
General to Mr. James C. Yeatts, III, Assistant 

District Attorney, 17-B Judicial District, 52 
N.C.A.G. 6 (1982). 

Section 20-217, a safety statute designed 
to prevent the passing of a school bus 
displaying its mechanical stop signal while 
receiving or discharging passengers, has no 
application to a “public vehicular area.” See 
opinion of Attorney General to Mr. Alan 
Leonard, District Attorney, Twenty-Ninth Judi- 
cial District, — N.C.A.G. — (Mar. 9, 1987). 
Vehicle which is constructive total loss 

now defined as salvage vehicle under this 
section. See opinion of Attorney General to Mr. 
James E. Rhodes, Director, Vehicle Registra- 
tion Section, Division of Motor Vehicles, North 
Carolina Department of Transportation, — 
N.C.A.G. — (May 20, 1988). 
As to treatment by insurer of wrecked 
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vehicle as constructive total loss, thereby 
declaring it a total loss, so as to harmonize 
subdivision (33)(d) and § 20-109.1(a)(1). See 

opinion of Attorney General to Mr. James E. 
Rhodes, Director, Vehicle Registration Section, 
Division of Motor Vehicles, North Carolina De- 
partment of Transportation, — N.C.A.G. — 
(May 20, 1988). 
New definition of salvage motor vehicle 

enacted by Session Laws 1987, c. 607 in 
subdivision (33)(d) and § 20-109.1 must be 
read in pari materia. See opinion of Attorney 
General to Mr. James E. Rhodes, Director, 
Vehicle Registration Section, Division of Motor 
Vehicles, North Carolina Department of Trans- 
portation, — N.C.A.G. — (May 20, 1988). 

Private carriers operated by drivers em- 
ployed in logging operations are entitled 
to the exemption for “farm” vehicles under 
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§ 20-37.16(e)(3) if agricultural or forest prod- 
ucts being transported were raised and grown 
by farmer/forester and he does not engage in 
business of buying products for resale. Then he 
and his employees could transport such forest 
products within 150 miles of farm in vehicles 
not used in common or contract motor carrier 
operations without obtaining a commercial 
driver’s license. Conversely, if forest products 
were not raised and grown by forester, or he 
engages in buying forest products for resale, 
transporting of those products by him or his 
employees would not be exempt from commer- 
cial driver’s license requirements for, as to 
those forest products, forester was not a farmer. 

See opinion of Attorney General to Rep. Beverly 
M. Purdue, 38rd_ District: Craven, Lenoir, 

Pamlico Counties, 60 N.C.A.G. 30 (1990). 

ARTICLE 1A. 

Reciprocity Agreements as to Registration and Licensing. 

§ 20-4.1. Declaration of policy. 

It is the policy of this State to promote and encourage the fullest possible use 
of its highway system by authorizing the making and execution of motor 
vehicle reciprocal registration agreements, arrangements and declarations 
with other states, provinces, territories and countries with respect to vehicles 
registered in this and such other states, provinces, territories and countries 
thus contributing to the economic and social development and growth of this 
State. (1961, c. 642, s. 1.) 

§ 20-4.2. Definitions. 

As used in this Article: 
(1) “Commercial vehicle” means any vehicle which is operated in further- 

ance of any commercial enterprise. 
(2) “Commissioner” means the Commissioner of Motor Vehicles of North 

Carolina. 
(3) “Division” means the Division of Motor Vehicles of North Carolina. 
(4) “Jurisdiction” means and includes a state, district, territory or posses- 

sion of the United States, a foreign country and a state or province of 
a foreign country. 

(5) “Properly registered,” as applied to place of registration, means: 
a. The jurisdiction where the person registering the vehicle has his 

legal residence, or 
b. In the case of a commercial vehicle, including a leased vehicle, the 

jurisdiction in which it is registered if the commercial enterprise 
in which such vehicle is used has a place of business therein, and, 
if the vehicle is most frequently dispatched, garaged, serviced, 
maintained, operated or otherwise controlled in or from such 
place of business, and, the vehicle has been assigned to such place 
of business, or 

c. In the case of a commercial vehicle, including leased vehicles, the 
jurisdiction where, because of an agreement or arrangement 
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between two or more jurisdictions, or pursuant to a declaration, 
the vehicle has been registered as required by said jurisdiction. 

d. In case of doubt or dispute as to the proper place of registration of 
a vehicle, the Division shall make the final determination, but in 
making such determination, may confer with departments of the 
other jurisdictions affected. (1961, c. 642, s. 1; 1975, c. 716, s. A: 
19¢9> Cc, 4/04s42-) 

CASE NOTES 

Applied in Cox v. Miller, 26 N.C. App. 749, 
217 S.E.2d 198 (1975). 

§ 20-4.3. Commissioner may make reciprocity agree- 
| ments, arrangements or declarations. 

The Commissioner of Motor Vehicles shall have the authority to execute or 
make agreements, arrangements or declarations to carry out the provisions of 
this Article. (1961, c. 642, s. 1.) 

§ 20-4.4. Authority for reciprocity agreements; provisions; 
reciprocity standards. 

(a) The Commissioner may enter into an agreement or arrangement for 
interstate or intrastate operations with the duly authorized representatives of 
another jurisdiction, granting to vehicles or to owners of vehicles which are 
properly registered or licensed in such jurisdiction and for which evidence of 
compliance is supplied, benefits, privileges and exemptions from the payment, 
wholly or partially, of any taxes, fees, or other charges imposed upon such 
vehicles or owners with respect to the operation or ownership of such vehicles 
under the laws of this State. Such an agreement or arrangement shall provide 
that vehicles properly registered or licensed in this State when operated upon 
highways of such other jurisdiction shall receive exemptions, benefits and 
privileges of a similar kind or to a similar degree as are extended to vehicles 
properly registered or licensed in such jurisdiction when operated in this State. 
Each such agreement or arrangement shall, in the judgment of the Commis- 
sioner, be in the best interest of this State and the citizens thereof and shall be 
fair and equitable to this State and the citizens thereof, and all of the same 
shall be determined on the basis and recognition of the benefits which accrue 
to the economy of this State from the uninterrupted flow of commerce. 

(b) When the Commissioner enters into a reciprocal registration agreement 
or arrangement with another jurisdiction which has a motor vehicle tax, 
license or fee which is not subject to waiver by a reciprocity agreement, the 
Commissioner is empowered and authorized to provide as a condition of the 
agreement or arrangement that owners of vehicles licensed in such other 
jurisdiction shall pay some equalizing tax or fee to the Division. The failure of 
any owner or operator of a vehicle to pay the taxes or fees provided in the 
agreement or arrangement shall prohibit them from receiving any benefits 
therefrom and they shall be required to register their vehicles and pay taxes as 
if there was no agreement or arrangement. (1961, c. 642, s. 1; 1971, c. 588; 
Poe 616;is752) 

§ 20-4.5. Base-state registration reciprocity. 

An agreement or arrangement entered into, or a declaration issued under 
the authority of this Article may contain provisions authorizing the registra- 
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tion or licensing in another jurisdiction of vehicles located in or operated from 

a base in such other jurisdiction which vehicles otherwise would be required to 

be registered or licensed in some other state; and in such event the exemptions, 

benefits and privileges extended by such agreement, arrangement or declara- 

tion shall apply to such vehicles, when properly licensed or registered in such 

base jurisdiction. (1961, c. 642, s. 1.) 

§ 20-4.6: Repealed by Session Laws 1997-122, s. 1. 

§ 20-4.7. Extension of reciprocal privileges to lessees au- 

thorized. 

An agreement or arrangement entered into, or a declaration issued under 

the authority of this Article, may contain provisions under which a leased 

vehicle properly registered by the lessor thereof may be entitled, subject to 

terms and conditions stated therein, to the exemptions, benefits and privileges 

extended by such agreement, arrangement or declaration. (1961, c. 642, s. 1.) 

§ 20-4.8. Automatic reciprocity, when. 

On and after July 1, 1961, if no agreement, arrangement or declaration is in 

effect with respect to another jurisdiction as authorized by this Article, any 

vehicle properly registered or licensed in such other jurisdiction and for which 

evidence of compliance supplied shall receive, when operated in this State, the 

same exemptions, benefits and privileges granted by such other jurisdiction to 

vehicles properly registered in this State. Reciprocity extended under this 

section shall apply to commercial vehicles only when engaged exclusively in 
interstate operations. (1961, c. 642, s. 1.) 

§ 20-4.9. Suspension of reciprocity benefits. 

Agreements, arrangements or declarations made under the authority of this 
Article may include provisions authorizing the Division to suspend or cancel 
the exemptions, benefits or privileges granted thereunder to a vehicle which is 
in violation of any of the conditions or terms of such agreements, arrangements 
or declarations or is in violation of the laws of this State relating to motor 
vehicles or rules and regulations lawfully promulgated thereunder. (1961, c. 
GA2es le TOT aeceLl6,s-.0:) 

§ 20-4.10. Agreements to be written, filed and available for 
distribution. 

All agreements, arrangements or declarations or amendments thereto shall 
be in writing and shall be filed in the office of the Commissioner. Copies thereof 
shall be made available by the Commissioner upon request and upon payment 
of a fee therefor in an amount necessary to defray the costs of reproduction 
thereof. (1961, c. 642, s. 1.) 

§ 20-4.11. Beet pTOcty agreements in effect at time of Arti- 
cle. 

All reciprocity registration agreements, arrangements and declarations 
relating to vehicles in force and effect July 1, 1961, shall continue in force and 
effect until specifically amended or revoked as provided by law or by such 
agreements or arrangements. (1961, c. 642, s. 1.) 
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§ 20-4.12. Article part of and supplemental to motor vehi- 
cle registration law. 

This Article shall be, and construed as, a part of and supplemental to the 
motor vehicle registration law of this State. (1961, c. 642, s. 1.) 

§§ 20-4.13 through 20-4.17: Reserved for future codification purposes. 

ARTICLE 1B. 

Reciprocal Provisions as to Arrest of Nonresidents. 

§ 20-4.18. Definitions. 

Unless the context otherwise requires, the following words and phrases, for 
the purpose of this Article, shall have the following meanings: 

(1) Citation. — Any citation, summons, ticket, or other document issued 
by a law-enforcement officer for the violation of a traffic law, ordi- 
nance, rule or regulation. 

(2) Collateral or Bond. — Any cash or other security deposited to secure 
an appearance following a citation by a law-enforcement officer. 

(3) Repealed by Session Laws 1979, c. 667, s. 2. 
(4) Nonresident. — A person who holds a license issued by a reciprocating 

state. 
(5) Personal Recognizance. — An agreement by a nonresident to comply 

with the terms of the citation issued to the nonresident. 
(6) Reciprocating State. — Any state or other jurisdiction which extends 

by its laws to residents of North Carolina substantially the rights and 
privileges provided by this Article. 

(7) State. — The State of North Carolina. (1973, c. 736; 1979, c. 667, s. 2; 
1981, c. 508; 1999-452, s. 6.) 

§ 20-4.19. Issuance of citation to nonresident; officer to 
report noncompliance. 

(a) Notwithstanding other provisions of this Chapter, a law-enforcement 
officer observing a violation of this Chapter or other traffic regulation by a 
nonresident shall issue a citation as appropriate and shall not, subject to the 
provisions of subsection (b) of this section, require such nonresident to post 
collateral or bond to secure appearance for trial, but shall accept such 
nonresident’s personal recognizance; provided, however, that the nonresident 
shall have the right upon request to post collateral or bond in a manner 
provided by law and in such case the provisions of this Article shall not apply. 

(b) A nonresident may be required to post collateral or bond to secure 
appearance for trial if the offense is one which would result in the suspension 
or revocation of a person’s license under the laws of this State. 

(c) Upon the failure of the nonresident to comply with the citation, the clerk 
of court shall report the noncompliance to the Division. The report of noncom- 
pliance shall clearly identify the nonresident; describe the violation, specifying 
the section of the statute, code, or ordinance violated; indicate the location and 
date of offense; and identify the vehicle involved. (1973, c. 736; 1975, c. 716, s. 
5; 1991, c. 682, s. 1; 1999-452, s. 7.) 
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§ 20-4.20. Division to transmit report to reciprocating 
state; suspension of license for noncompliance 
with citation issued by reciprocating state. 

(a) Upon receipt of a report of noncompliance, the Division shall transmit a 
certified copy of such report to the official in charge of the issuance of licenses 
in the reciprocating state in which the nonresident resides or by which he is 
licensed. 

(b) When the licensing authority of a reciprocating state reports that a 
person holding a North Carolina license has failed to comply with a citation 
issued in such state, the Commissioner shall forthwith suspend such person’s 
license. The order of suspension shall indicate the reason for the order, and 
shall notify the person that his license shall remain suspended until he has 
furnished evidence satisfactory to the Commissioner that he has complied with 
the terms of the citation which was the basis for the suspension order by 
appearing before the tribunal to which he was cited and complying with any 
order entered by said tribunal. 

(c) Acopy of any suspension order issued hereunder may be furnished to the 
licensing authority of the reciprocating state. 

(d) The Commissioner shall maintain a current listing of reciprocating 
states hereunder. Such lists shall from time to time be disseminated among the 
appropriate departments, divisions, bureaus, and agencies of this State; the 
principal law-enforcement officers of the several counties, cities, and towns of 
this State; and the licensing authorities in reciprocating states. 

(e) The Commissioner shall have the authority to execute or make agree- 
ments, arrangements, or declarations to carry out the provisions of this Article. 
(1973, c. 736; 1975, c. 716, s. 5; 1979, c. 104.) 

CASE NOTES 

Section 20-25 creates no right to appeal Palmer v. Wilkins, 73 N.C. App. 171, 325 S.E.2d 
a suspension under § 20-4.20(b). The Gen- 697 (1985). 
eral Assembly simply has not yet provided for Cited in Cooke v. Faulkner, 137 N.C. App. 
appeals from suspension under § 20-4.20(b). 755, 529 S.E.2d 512 (2000). 

ARTICLE 1C. 

Drivers License Compact. 

§ 20-4.21. Title of Article. 

This Article is the Drivers License Compact and may be cited by that name. 
(19935645383 is AL.) 

§ 20-4.22. Commissioner may make reciprocity agree- 
ments, arrangements, or declarations. 

The Commissioner may execute or make agreements, arrangements, or 
declarations to implement this Article. (1993, c. 933, s. 1.) 

§ 20-4.23. Legislative findings and policy. 
(a) Findings. — The General Assembly and the states that are members of 

the Drivers License Compact find that: 
(1) The safety of their streets and highways is materially affected by the degree of compliance with state laws and local ordinances relating to 

the operation of motor vehicles. 
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(2) The violation of a law or an ordinance relating to the operation of a 
motor vehicle is evidence that the violator engages in conduct that is 
likely to endanger the safety of persons and property. 

(3) The continuance in force of a license to drive is predicated upon 
compliance with laws and ordinances relating to the operation of 
motor vehicles in whichever jurisdiction the vehicle is operated. 

(b) Policy. — It is the policy of the General Assembly and of each of the states 
that is a member of the Drivers License Compact to: 

(1) Promote compliance with the laws, ordinances, and administrative 
rules and regulations of a member state relating to the operation of 
motor vehicles. 

(2) Make the reciprocal recognition of licenses to drive and the eligibility 
for a license to drive more just and equitable by making consideration 
of overall compliance with motor vehicle laws, ordinances, and admin- 
istrative rules and regulations a condition precedent to the continu- 
ance or issuance of any license that authorizes the holder of the 
license to operate a motor vehicle in a member state. (1993, c. 533, s. 

§ 20-4.24. Reports of convictions; effect of reports. 

(a) Reports. — A state that is a member of the Drivers License Compact 
shall report to another member state of the compact a conviction for any of the 
following: 

(1) Manslaughter or negligent homicide resulting from the operation of a 
motor vehicle. 

(2) Driving a motor vehicle while impaired. 
(3) A felony in the commission of which a motor vehicle was used. 
(4) Failure to stop and render aid in the event of a motor vehicle accident 

resulting in the death or personal injury of another. 
If the laws of a member state do not describe the listed violations in precisely 
the words used in this subsection, the member state shall construe the 
descriptions to apply to offenses of the member state that are substantially 
similar to the ones described. 
A state that is a member of the Drivers License Compact shall report to 

another member state of the compact a conviction for any other offense or any 
other information concerning convictions that the member states agree to 
report. 

(b) Effect. — A state that is a member of the Drivers License Compact shall 

treat a report of a conviction received from another member state of the 

compact as a report of the conduct that resulted in the conviction. For a 

conviction required to be reported under subsection (a), a member state shall 

give the same effect to the report as if the conviction had occurred in that state. 

For a conviction that is not required to be reported under subsection (a), a 

member state shall give the effect to the report that is required by the laws of 

that state. G.S. 20-23 governs the effect in this State of convictions that are not 

required to be reported under subsection (a). (1993, c. 533, s. 1.) 

§ 20-4.25. Review of license status in other states upon 
application for license in member state. 

Upon application for a license to drive, the licensing authority of a state that 

is a member of the Drivers License Compact must determine if the applicant 

has ever held, or currently holds, a license to drive issued by another member 

state. The licensing authority of the member state where the application is 

made may not issue the applicant a license to drive if: 
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(1) The applicant has held a license, but it has been revoked for a violation 
and the revocation period has not ended. If the revocation period is for 
more than one year and it has been at least one year since the license 
was revoked, the licensing authority may allow the applicant to apply 
for a new license if the laws of the licensing authority’s state permit 
the application. 

(2) The applicant currently holds a license to drive issued by another 
member state and does not surrender that license. (1993, c. 533, s. 1.) 

§ 20-4.26. Effect on other laws or agreements. 

Except as expressly required by the provisions of this Article, this Article 
does not affect the right of a member state to the Drivers License Compact to 
apply any of its other laws relating to licenses to drive to any person or 
circumstance, nor does it invalidate or prevent any driver license agreement or 
other cooperative arrangement between a member state and a state that is not 
a member. (1993, c. 533, s. 1.) | 

§ 20-4.27. Effect on other State driver license laws. 

To the extent that this Article conflicts with general driver licensing 
provisions in this Chapter, this Article prevails. Where this Article is silent, the 
general driver licensing provisions apply. (19938, c. 5338, s. 1.) 

§ 20-4.28. Administration and exchange of information. 

The head of the licensing authority of each member state is the administra- 
tor of the Drivers License Compact for that state. The administrators, acting 
jointly, have the power to formulate all necessary procedures for the exchange 
of information under this compact. The administrator of each member state 
shall furnish to the administrator of each other member state any information 
or documents reascnably necessary to facilitate the administration of this 
COMpache 995. 6 0G0s) Ll) 

§ 20-4.29. Withdrawal from Drivers License Compact. 

A member state may withdraw from the Drivers License Compact. A 
withdrawal may not become effective until at least six months after the heads 
of all other member states have received notice of the withdrawal. Withdrawal 
does not affect the validity or applicability by the licensing authorities of states 
remaining members of the compact of a report of a conviction occurring prior 
to the withdrawal. (1993, c. 533, s. 1.) 

§ 20-4.30. Construction and severability. 

This Article shall be liberally construed to effectuate its purposes. The 
provisions of this Article are severable; if any part of this Article is declared to 
be invalid by a court, the invalidity does not affect other parts of this Article 
that can be given effect without the invalid provision. If the Drivers License 
Compact is declared invalid by a court in a member state, the compact remains 
in full force and effect in the remaining member states and in full force and 
effect for all severable matters in that member state. (1993, c. 033, s. 1.) 
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ARTICLE 2. 

Uniform Driver’s License Act. 

§ 20-5. Title of Article. 

This Article may be cited as the Uniform Driver’s License Act. (1935, c. 52, 
$, SL) 

CASE NOTES 

Legislative Purpose. — This Article was 
designed under the police power in furtherance 
of the safety of the users of the State’s high- 
ways. Harrell v. Scheidt, 243 N.C. 735, 92 

S.E.2d 182 (1956). 
And Authority. — The General Assembly 

has full authority to prescribe the conditions 
upon which licenses to operate automobiles are 
issued, and to designate the agency through 
which, and the conditions upon which licenses, 
when issued shall be suspended or revoked. 

Honeycutt v. Scheidt, 254 N.C. 607, 119 S.E.2d 

777 (1961). 
Division Given Exclusive Power to Is- 

sue, Suspend and Revoke Licenses. — This 
Article vests exclusively in the State Depart- 
ment (now Division) of Motor Vehicles the issu- 
ance, suspension and revocation of licenses to 
operate motor vehicles. Honeycutt v. Scheidt, 
254 N.C. 607, 119 S.E.2d 777 (1961); Gibson v. 
Scheidt, 259 N.C. 339, 1380 S.E.2d 679 (1963). 

OPINIONS OF ATTORNEY GENERAL 

Authority to Require Documented Proof 
for Name Changes. — The Division of Motor 
Vehicles does not have authority to establish a 
policy to require documented proof from the 
Register of Deeds or official court documents for 

name changes on driver’s licenses and identifi- 
cation cards as the only method of establishing 
a name change. See opinion of Attorney Gen- 
eral to Mr. William S. Hiatt, Commissioner of 
Motor Vehicles, 58 N.C.A.G. 4 (1988). 

§ 20-6: Repealed by Session Laws 1973, c. 1330, s. 39. 

Cross References. — For definitions appli- 
cable throughout this Chapter, see § 20-4.01. 

§ 20-7. Issuance and renewal of drivers licenses. 

(a) License Required. — To drive a motor vehicle on a highway, a person 

must be licensed by the Division under this Article or Article 2C of this Chapter 

to drive the vehicle and must carry the license while driving the vehicle. The 

Division issues regular drivers licenses under this Article and issues commer- 

cial drivers licenses under Article 2C. 
A license authorizes the holder of the license to drive any vehicle included in 

the class of the license and any vehicle included in a lesser class of license, 

except a vehicle for which an endorsement is required. To drive a vehicle for 

which an endorsement is required, a person must obtain both a license and an 

endorsement for the vehicle. A regular drivers license is considered a lesser 

class of license than its commercial counterpart. 

The classes of regular drivers licenses and the motor vehicles that can be 

driven with each class of license are: 
(1) Class A. — A Class A license authorizes the holder to drive any of the 

following: 
a. A Class A motor vehicle that is exempt under G.S. 20-37.16 from 

the commercial drivers license requirements. 
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b. A Class A motor vehicle that has a combined GVWR of less than 

26,001 pounds and includes as part of the combination a towed 

unit that has a GVWR of at least 10,001 pounds. ? 

(2) Class B. — A Class B license authorizes the holder to drive any Class 

B motor vehicle that is exempt under G.S. 20-37.16 from the commer- 

cial drivers license requirements. 
(3) Class C. — A Class C license authorizes the holder to drive any of the 

following: 
a. A Class C motor vehicle that is not a commercial motor vehicle. 

b. When operated by a volunteer member of a fire department, a 

rescue squad, or an emergency medical service (EMS) in the 

performance of duty, a Class A or Class B fire-fighting, rescue, or 

EMS motor vehicle or a combination of these vehicles. 

The Commissioner may assign a unique motor vehicle to a class that is 
different from the class in which it would otherwise belong. 
Anew resident of North Carolina who has a drivers license issued by another 

jurisdiction must obtain a license from the Division within 60 days after 

becoming a resident. 
(a1) Motorcycles and Mopeds. — To drive a motorcycle, a person shall have: 

(1) A full provisional license with a motorcycle learner’s permit; 
(2) Aregular drivers license with a motorcycle learner’s permit; or 
(3) Either: 

a. A full provisional license; or 
b. A regular drivers license, with a motorcycle endorsement. 

Subsection (a2) of this section sets forth the requirements for a motorcycle 
learner’s permit. 

To obtain a motorcycle endorsement, a person shall demonstrate competence 
to drive a motorcycle by: 

(1) Passing a road test; 
(2) Passing a written or oral test concerning motorcycles; and 
(3) Paying the fee for a motorcycle endorsement. 

Neb a drivers license nor a motorcycle endorsement is required to drive 
a moped. 

(a2) Motorcycle Learner’s Permit. — The following persons are eligible for a 
motorcycle learner’s permit: 

(1) Aperson who is at least 16 years old but less than 18 years old and has 
a full provisional license issued by the Division. 

(2) A person who is at least 18 years old and has a license issued by the 
Division. 

To obtain a motorcycle learner’s permit, an applicant shall pass a vision test, 
a road sign test, and a written test specified by the Division. A motorcycle 
learner’s permit expires 18 months after it is issued. The holder of a motorcycle 
learner’s permit may not drive a motorcycle with a passenger. The fee for a 
motorcycle learner’s permit is the amount set in G.S. 20-7(1) for a learner’s 
permit. 

(b) Repealed by Session Laws 1993, c. 368, s. 1, c. 533, s. 12. 
(b1) Application. — To obtain a drivers license from the Division, a person 

shall complete an application form provided by the Division, present at least 
two forms of identification approved by the Commissioner, be a resident of this 
State, and demonstrate his or her physical and mental ability to drive safely a 
motor vehicle included in the class of license for which the person has applied. 
At least one of the forms of identification shall indicate the applicant’s 
residence address. The Division may copy the identification presented or hold 
it for a brief period of time to verify its authenticity. To obtain an endorsement, 
a person shall demonstrate his or her physical and mental ability to drive 
safely the type of motor vehicle for which the endorsement is required. 
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The application form shall request all of the following information, and it 
shall contain the disclosures concerning the request for an applicant’s social 
security number required by section 7 of the federal Privacy Act of 1974, Pub. 
L. No. 93-579: 

(1) The applicant’s full name. 
(2) The applicant’s mailing address and residence address. 
(3) A physical description of the applicant, including the applicant’s sex, 

height, eye color, and hair color. 
(4) The applicant’s date of birth. 
(5) The applicant’s valid social security number. 
(6) The applicant’s signature. 

If an applicant does not have a valid social security number and is ineligible 
to obtain one, the applicant shall swear to or affirm that fact under penalty of 
perjury. In such case, the applicant may provide a valid Individual Taxpayer 
Identification Number issued by the Internal Revenue Service to that person. 

The Division shall not issue an identification card, learners permit, or 
drivers license to an applicant who fails to provide either the applicant’s valid 
social security number or the applicant’s valid Individual Taxpayer Identifi- 
cation Number. 

(b2) Disclosure of Social Security Number. — The social security number of 
an applicant is not a public record. The Division may not disclose an applicant’s 
social security number except as allowed under federal law. A violation of the 

disclosure restrictions is punishable as provided in 42 U.S.C. § 408, and 

amendments to that law. 
In accordance with 42 U.S.C. 405 and 42 U.S.C. 666, and amendments 

thereto, the Division may disclose a social security number obtained under 
subsection (b1) of this section only as follows: 

(1) For the purpose of administering the drivers license laws. 

(2) To the Department of Health and Human Services, Child Support 

Enforcement Program for the purpose of establishing paternity or 
child support or enforcing a child support order. 

(3) To the Department of Revenue for the purpose of verifying taxpayer 

identity. 
(b3) The Division shall adopt rules implementing the provisions of subsec- 

tion (b1) of this section with respect to proof of residency in this State. Those 

rules shall ensure that applicants submit verified or verifiable residency and 

address information that can be reasonably considered to be valid and that is 

provided on any of the following: 
(1) A document issued by an agency of the United States or by the 

government of another nation. 
(2) A document issued by another state. 
(3) A document issued by the State of North Carolina, or a political 

subdivision of this State. This includes an agency or instrumentality 

of this State. 
(4) A preprinted bank or other corporate statement. 
(5) A preprinted business letterhead. 
(6) Any other document deemed reliable by the Division. 

(b4) Examples of documents that are reasonably reliable indicators of 

residency include, but are not limited to, any of the following: 

(1) A pay stub with the payee’s address. 
(2) A utility bill showing the address of the applicant-payor. 

(3) A contract for an apartment, house, modular unit, or manufactured 

home with a North Carolina address signed by the applicant. 

(4) A receipt for personal property taxes paid. 

(5) A receipt for real property taxes paid to a North Carolina locality. 

(6) A current automobile insurance policy issued to the applicant and 

showing the applicant’s address. 
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(7) A monthly or quarterly financial statement from a North Carolina 
regulated financial institution. 

(8) A matricula consular or substantially similar document issued by the 
Mexican Consulate for North Carolina. | 

(9) A document similar to that described in subsection (8) of this section, 
issued by the consulate or embassy of another country. This subdivi- 
sion only applies if the Division has consulted with the United State 
Department of State and is satisfied with the reliability of such 
document. 

(b5) The Division rules adopted pursuant to subsection (b3) of this section 
shall also provide that if an applicant cannot produce any documentation 
specified in subsection (b3) or (b4) of this section, the applicant, or in the case 
of a minor applicant a parent or legal guardian of the applicant, may complete 
an affidavit, on a form provided by the Division and sworn to before an official 
of the Division, indicating the applicant’s current residence address. The 
affidavit shall contain the provisions of G.S. 20-15(a) and G.S. 20-17(a)(5) and 
shall indicate the civil and criminal penalties for completing a false affidavit. 

(c) Tests. —' To demonstrate physical and mental ability, a person must pass 
an examination. The examination may include road tests, vision tests, oral 
tests, and, in the case of literate applicants, written tests, as the Division may 
require. The tests must ensure that an applicant recognizes the handicapped 
international symbol of access, as defined in G.S. 20-37.5. The Division may 
not require a person who applies to renew a license that has not expired to take 
a written test or a road test unless one or more of the following applies: 

(1) The person has been convicted of a traffic violation since the person’s 
license was last issued. 

(2) The applicant suffers from a mental or physical condition that impairs 
the person’s ability to drive a motor vehicle. 

The Division may not require a person who is at least 60 years old to parallel 
park a motor vehicle as part of a road test. 

(cl) Insurance. — The Division may not issue a drivers license to a person 
until the person has furnished proof of financial responsibility. Proof of 
financial responsibility shall be in one of the following forms: 

(1) A written certificate or electronically-transmitted facsimile thereof 
from any insurance carrier duly authorized to do business in this 
State certifying that there is in effect a nonfleet private passenger 
motor vehicle liability policy for the benefit of the person required to 
furnish proof of financial responsibility. The certificate or facsimile 
shall state the effective date and expiration date of the nonfleet 
private passenger motor vehicle liability policy and shall state the 
date that the certificate or facsimile is issued. The certificate or 
facsimile shall remain effective proof of financial responsibility for a 
period of 30 consecutive days following the date the certificate or 
facsimile is issued but shall not in and of itself constitute a binder or 
policy of insurance. 

(2) A binder for or policy of nonfleet private passenger motor vehicle 
liability insurance under which the applicant is insured, provided 
that the binder or policy states the effective date and expiration date 
of the nonfleet private passenger motor vehicle liability policy. 

The preceding provisions of this subsection do not apply to applicants who do 
not own currently registered motor vehicles and who do not operate nonfleet 
private passenger motor vehicles that are owned by other persons and that are 
not insured under commercial motor vehicle liability insurance policies. In 
such cases, the applicant shall sign a written certificate to that effect. Such 
certificate shall be furnished by the Division and may be incorporated into the 
license application form. Any material misrepresentation made by such person 
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on such certificate shall be grounds for suspension of that person’s license for 

a period of 90 days. 
For the purpose of this subsection, the term “nonfleet private passenger 

motor vehicle” has the definition ascribed to it in Article 40 of General Statute 
Chapter 58. 

The Commissioner may require that certificates required by this subsection 
be on a form approved by the Commissioner. 

The requirement of furnishing proof of financial responsibility does not 

apply to a person who applies for a renewal of his or her drivers license. 
Nothing in this subsection precludes any person from showing proof of 

financial responsibility in any other manner authorized by Articles 9A and 13 

of this Chapter. 
(d) Repealed by Session Laws 1993, c. 368, s. 1. 
(e) Restrictions. — The Division may impose any restriction it finds advis- 

able on a drivers license. It is unlawful for the holder of a restricted license to 

operate a motor vehicle without complying with the restriction and is the 

equivalent of operating a motor vehicle without a license. If any applicant shall 

suffer from any physical defect or disease which affects his or her operation of 

a motor vehicle, the Division may require to be filed with it a certificate of such 

applicant’s condition signed by some medical authority of the applicant’s 

community designated by the Division. This certificate shall in all cases be 

treated as confidential. Nothing in this subsection shall be construed to 

prevent the Division from refusing to issue a license, either restricted or 

unrestricted, to any person deemed to be incapable of safely operating a motor 

vehicle. This subsection does not prohibit deaf persons from operating motor 

vehicles who in every other way meet the requirements of this section. 

(f) Expiration and Temporary License. — The first drivers license the 

Division issues to a person expires on the person’s fourth or subsequent 

birthday that occurs after the license is issued and on which the individual’s 

age is evenly divisible by five, unless this subsection sets a different expiration 

date. A first drivers license may be issued for a shorter duration if the Division 

determines that a license of shorter duration should be issued when the 

applicant holds a visa of limited duration issued by the United States 

Department of State. The first drivers license the Division issues to a person 

who is at least 17 years old but is less than 18 years old expires on the person’s 

twentieth birthday. The first drivers license the Division issues to a person who 

is at least 62 years old expires on the person’s birthday in the fifth year after 

the license is issued, whether or not the person’s age on that birthday is evenly 

divisible by five. 
A drivers license that was issued by the Division and is renewed by the 

Division expires five years after the expiration date of the license that is 

renewed unless the Division determines that a license of shorter duration 

should be issued when the applicant holds a visa of limited duration from the 

United States Department of State. A person may apply to the Division to 

renew a license during the 180-day period before the license expires. The 

Division may not accept an application for renewal made before the 180-day 

period begins. 
The Division may renew by mail a drivers license issued by the Division to 

a person who meets any of the following descriptions: 

(1) Is serving on active duty in the armed forces of the United States and 

is stationed outside this State. 
(2) Is a resident of this State and has been residing outside the State for 

at least 30 continuous days. 
When renewing a license by mail, the Division may waive the examination 

that would otherwise be required for the renewal and may impose any 

conditions it finds advisable. A license renewed by mail is a temporary license 

that expires 60 days after the person to whom it is issued returns to this State. 
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(g) Repealed by Session Laws 1979, c. 667, s. 6. 
(h) Repealed by Session Laws 1979, c. 113, s. 1. 
(i) Fees. — The fee for a regular drivers license is the amount set in the 

following table multiplied by the number of years in the period for which the 
license is issued: 
Class of Regular License Fee for Each Year 

Class A $3.75 
Class B BHD 

Class C 2.50 

The fee for a motorcycle endorsement is one dollar and twenty-five cents 
($1.25) for each year of the period for which the endorsement is issued. The 
appropriate fee must be paid before a person receives a regular drivers license 
or an endorsement. 

(i1) Restoration Fee. — Any person whose drivers license has been revoked 
pursuant to the provisions of this Chapter, other than G.S. 20-17(2), shall pay 
a restoration fee of twenty-five dollars ($25.00). A person whose drivers license 
has been revoked under G.S. 20-17(2) shall pay a restoration fee of fifty dollars 
($50.00) until the end of the fiscal year in which the cumulative total amount 
of fees deposited under this subsection in the General Fund exceeds ten million 
dollars ($10,000,000), and shall pay a restoration fee of twenty-five dollars 
($25.00) thereafter. The fee shall be paid to the Division prior to the issuance 
to such person of a new drivers license or the restoration of the drivers license. 
The restoration fee shall be paid to the Division in addition to any and all fees 
which may be provided by law. This restoration fee shall not be required from 
any licensee whose license was revoked or voluntarily surrendered for medical 
or health reasons whether or not a medical evaluation was conducted pursuant 
to this Chapter. The twenty-five dollar ($25.00) fee, and the first twenty-five 
dollars ($25.00) of the fifty-dollar ($50.00) fee, shall be deposited in the 
Highway Fund. The remaining twenty-five dollars ($25.00) of the fifty-dollar 
($50.00) fee shall be deposited in the General Fund of the State. The Office of 
State Budget and Management shall certify to the Department of Transpor- 
tation and the General Assembly when the cumulative total amount of fees 
deposited in the General Fund under this subsection exceeds ten million 
dollars ($10,000,000), and shall annually report to the General Assembly the 
amount of fees deposited in the General Fund under this subsection. 

It is the intent of the General Assembly to annually appropriate the funds 
deposited in the General Fund under this subsection to the Board of Governors 
of The University of North Carolina to be used for the Center for Alcohol 
Studies Endowment at The University of North Carolina at Chapel Hill, but 
not to exceed this cumulative total of ten million dollars ($10,000,000). 

4) Highway Fund. — The fees collected under this section and G.S. 20-14 
shall be placed in the Highway Fund. 

(k) Repealed by Session Laws 1991, c. 726, s. 5. 
(1) Learner’s Permit. — A person who is at least 18 years old may obtain a 

learner’s permit. A learner’s permit authorizes the permit holder to drive a 
specified type or class of motor vehicle while in possession of the permit. A 
learner’s permit is valid for a period of 18 months after it is issued. The fee for 
a learner’s permit is ten dollars ($10.00). A learner’s permit may be renewed, 
or a second learner’s permit may be issued, for an additional period of 18 
months. The permit holder must, while operating a motor vehicle over the 
highways, be accompanied by a person who is licensed to operate the motor 
vehicle being driven and is seated beside the permit holder. 

(/-1) Repealed by Session Laws 1991, c. 726, s. 5. 
(m) Instruction Permit. — The Division upon receiving proper application 

may in its discretion issue a restricted instruction permit effective for a school 
year or a lesser period to any of the following applicants: 
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(1) An applicant who is less than 18 years old and is enrolled in a drivers 

education program that is approved by the State Superintendent of 

Public Instruction and is offered at a public high school, a nonpublic 
secondary school, or a licensed drivers training school. 

(2) An applicant for certification under G.S. 20-218 as a school bus driver. 

A restricted instruction permit authorizes the holder of the permit to drive a 

specified type or class of motor vehicle when in possession of the permit, 

subject to any restrictions imposed by the Division. The restrictions the 

Division may impose on a permit include restrictions to designated areas and 

highways and restrictions prohibiting operation except when an approved 

instructor is occupying a seat beside the permittee. A restricted instruction 

permit is not required to have a distinguishing number or a picture of the 

person to whom the permit is issued. 
(n) Format. — A drivers license issued by the Division must be tamperproof 

and must contain all of the following information: 

(1) An identification of this State as the issuer of the license. 
(2) The license holder’s full name. 
(3) The license holder’s residence address. 
(4) A color photograph of the license holder, taken by the Division. 

(5) A physical description of the license holder, including sex, height, eye 

color, and hair color. 
(6) The license holder’s date of birth. 
(7) An identifying number for the license holder assigned by the Division. 

The identifying number may not be the license holder’s social security 

number. 
(8) Each class of motor vehicle the license holder is authorized to drive 

and any endorsements or restrictions that apply. 
(9) The license holder’s signature. 
(10) The date the license was issued and the date the license expires. 

The Commissioner may waive the requirement of a color photograph on a 

license if the license holder proves to the satisfaction of the Commissioner that 

taking the photograph would violate the license holder’s religious convictions. 

In taking photographs of license holders, the Division must distinguish 

between license holders who are less than 21 years old and license holders who 

are at least 21 years old by using different color backgrounds or borders for 

each group. The Division shall determine the different colors to be used. 

At the request of an applicant for a drivers license, a license issued to the 

applicant must contain the applicant’s race. 

(o) Repealed by Session Laws 1991, c. 726, s. 5. 

(p) The Division must give the clerk of superior court in each county at least 

50 copies of the driver license handbook free of charge. The clerk must give a 

copy to a person who requests it. (1935, c. 52, s. 91948 6,649.15 Lec ous Ss. 

1; 1947, c. 1067, s. 10; 1949, c. 583, ss. 9, 10; c. 826, ss. 1, 2; 1951, c+b42,.ssial; 

9: c. 1196, ss. 1-3; 1953, cc. 839, 1284, 1311; 1955, c. 1187, ss. 2-6; 1957, c. 1225; 

1963, cc. 754, 1007, 1022; 1965, c. 410, s. 5; 1967, c. 509; 1969, c. 183;"08783; 

s. 1: c. 865; 1971, c. 158; 1973, cc. 73, 705; c. 1057, ss. 1, 3; 1975, c. i GANS Te" 

295: c. 296, ss. 1, 2; c. 684; c. 716, 8. 5; c. 841; c. 875, s. 4; c. 879, s. 46; 1977, c. 

6: c. 340,'s. 3; c. 865, ss. 1, 3; 1979, c. 37, s. 1; ¢. TIS80T1787 8.2; OOF, cc. o- Ll 

atc O18, ss. 1-3;.C; OU 1, 68,0, Oil9ol, C, 44, .C, 690, ss. 8-10; c. 792, s. 3; 1981 

(Reg. Sess., 1982), c. 1257, s. 1; 1983, c. 443, s. 1; 1985, c. 141, s. 4; c. 682, ss. 

1, 2; 1987, c. 869, ss. 10, 11; 1989, c. 436, ss. L2duouitd Lo SbCl OOy Suara ss 

c. 478, s. 1; c. 689, s. 325; c. 726, s. 5; 1991 (Reg. Sess., 1992).crlOOMae. Zi aue: 

1030, s. 10; 1993, c. 368, s. 1; c. 533, ss. 2, 3, 12; 1993 (Reg. Sess., 1994), c. 595, 

ss. 1, 2; c. 750, s. 1; c. 761, s. 1.1; 1995 (Reg. Sess., 1996), c. 675, s. 1; 1997-16, 

ss. 5, 8, 9; 1997-122, ss. 2, 3; 1997-377, s. 1; 1997-433, s. 4: 1997-443, ss. 

11A.122, 32.20; 1997-456, s. 32, 33; 1998-17, s. 1; 1998-149, s. 2, 2000-120, ss. 
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14, 15; 2000-140, s. 93.1(a); 2001-424, ss. 12.2(b), 27.10A(a)-(d); 2001-513, s. 
32(a).) 

Cross References. — As to jurisdiction of 
prosecution under this section, see note to 
§ 7TA-272. 

Editor’s Note. — Session Laws 1975, c. 162, 
s. 2 provided: “The Department of Motor Vehi- 
cles shall monitor the occurrence of traffic vio- 
lations within the State and submit yearly 
reports to the General Assembly. The effect of 
this act on the violation statistics of North 
Carolina drivers as of January 1, 1976, and 

each year thereafter shall be included in the 
yearly report to allow the objective evaluation 
of this act and its effect on North Carolina 
drivers.” 

Session Laws 1985, c. 141, s. 6 provided that 
the amendment thereby would become effective 
September 1, 1986. Section 6 further provided 
that if the Congress of the United States re- 
peals the mandate established by the Surface 
Transportation Assistance Act of 1982 relating 
to National Uniform Drinking Age of 21 as 
found in Section 6 of Public Law 98-363, or a 
court of competent jurisdiction declares the 
provision to be unconstitutional or otherwise 
invalid, then ss. 1, 2, 2.1, 4, and 5 of the act 
shall expire upon the certification of the Secre- 
tary of State that the federal mandate has been 
repealed or has been invalidated, and the stat- 
utes amended by ss. 1, 2, 2.1, 4, and 5 shall 
revert to the form they would have without the 
amendments made by these sections. 

Session Laws 1987 (Reg. Sess., 1988), c. 1112 
would have amended subsections (a) and (i) of 
this section effective June 1, 1989, through 
June 30, 1989, so as to make changes regarding 
the requirements for and entitlements of cer- 
tain licenses, with certain exceptions for per- 
sons holding a Class C license issued before 
June 1, 1989. Session Laws 1989, c. 771, s. 18, 
effective June 1, 1989, repealed Session Laws 
1987 (Reg. Sess., 1988), c. 1112; therefore, the 
provisions of c. 1112 never went into effect. 

Session Laws 1998, c. 368, which amended 
this section, in s. 5 provides: “A drivers license 
or a special identification card issued by the 
Division of Motor Vehicles before January 1, 
1995, and renewed by the Division after that 
date is considered the first drivers license or 
special identification card issued by the Divi- 
sion for purposes of determining when the 
license or card expires.” 

Session Laws 1997-16, s. 10 provides that the 
act does not appropriate funds to the Division 
to implement the act nor does it obligate the 
General Assembly to appropriate funds to im- 
plement this act. 

Session Laws 1999-454, s. 2, directs the Com- 
missioner of Motor Vehicles to include at least 
one question relating to littering on the next 

drivers license examination prepared by the 
Division of Motor Vehicles. 

Session Laws 2001-424, s. 27.10A(a) 

amended subsection (b1) of this section in the 
coded bill drafting format provided by § 120- 
20.1. In the first sentence of subsection (b1), the 
act substituted “To obtain an identification 
card, learners permit, or drivers license” for “To 
obtain a drivers license” without engrossing the 
changed language. The sentence is set out in 
the form above at the direction of the Reviser of 

Statutes. 
Session Laws 2001-424, ss. 2710A(b) to (d) 

enacted new subsections which the act num- 
bered (b2), (b3), and (b4). As the section already 

contained a subsection (b2), at the direction of 

the Reviser of Statutes these subsections have 
been renumbered (b3), (b4), and (b5). 

Session Laws 2001-424, s. 27.10A(e), pro- 
vides: “If any person has prior to January 1, 
2002, been issued an identification card, learn- 
ers permit, or drivers license by the Division of 
Motor Vehicles without providing that person’s 
valid social security number, the Commissioner 
may not renew or accept an address change to 
that identification card, learners permit, or 
drivers license without the proof of that per- 
son’s valid social security number or valid In- 
dividual Taxpayer Identification Number re- 
quired for original issuance.” 

Session Laws 2001-242, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001’.” 

Session Laws 
severability clause. 
Support Troops Participating in Opera- 

tions Enduring Freedom and Noble Eagle. 
— Session Laws 2001-508, ss. 3 to 5(b), provide: 
“Section 3. Definitions. — As used in this act: 

“(1) (Military personnel) includes both of the 
following: 

“a. A member of the armed forces or the 
armed forces reserves of the United States on 
active duty in support of Operation Enduring 
Freedom or Operation Noble Eagle on or after 
September 11, 2001. 

“b. A member of the North Carolina Army 
National Guard or the North Carolina Air Na- 
tional Guard called to active duty in support of 
Operation Enduring Freedom or Operation No- 
ble Eagle on or after September 11, 2001. 

2001-424, s. 365 is a 
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“A copy of the soldier’s military orders speci- 

fying deployment is conclusive evidence of the 

soldier’s deployment. 
“(2) (Operation Enduring Freedom) or (Oper- 

ation Noble Eagle) include any other operations 
with differing names arising out of the same 

occurrence. 
“Section 4. Waiver of Deadlines, Fees, and 

Penalties. — Except as prohibited by the Con- 
stitution, the Governor may extend deadlines 
and waive penalties or fees as is necessary to 

alleviate hardship created for deployed military 

personnel serving in either Operation Endur- 

ing Freedom or Operation Noble Eagle. Such 

authority includes, but is not limited to, the 

authority to: 
_ “1) Extend for up to 90 days from the end of 

deployment the validity of a permanent or 

temporary drivers license issued under G.S. 

20-7 to deployed military personnel, 

“(2) Waive civil penalties and restoration fees 

under G.S. 20-309 for any deployed military 

personnel whose motor vehicle liability insur- 

ance lapsed during the period of deployment or 

within 90 days after the soldier returned to 

North Carolina if the soldier certifies to the 

Division of Motor Vehicles that the motor vehi- 

cle was not driven on the highway by anyone 

during the period in which the motor vehicle 

was uninsured and that the owner now has 

liability insurance on the motor vehicle; 

“(3) Allow up to 90 days from the end of 

deployment for any deployed military person- 

nel to renew a license as defined in G.S. 93B-1. 

During the period of deployment or active duty 

and until the expiration of the 90-day period 

provided for in this subsection, expired licenses 

that are within the scope of this act [Session 

Laws 2001-508] shall remain valid, as if they 

had not expired; and 
“(4) Require that any renewal fee applicable 

to the renewal of a license under subdivision (3) 

of this section [s. 4 of Session Laws 2001-508] 

be prorated over the period covered by the 

license and reduced in proportion to the period 

of time that the licensee was deployed outside 

the State. 
“Section 5.(a) Property Taxes. — Notwith- 

standing G.S. 105-360 or G.S. 105-330.4, de- 

ployed military personnel are allowed 90 days 

after the end of the individual’s deployment to 

pay property taxes at par, for any property 

taxes that became due or delinquent during the 

term of the deployment. For these individuals, 

the taxes for the relevant tax year do not 

become delinquent until after the end of the 

90-day period provided in this section [s. 5 of 

Session Laws 2001-508], and an individual who 

pays the property taxes before the end of the 

90-day period is not liable for interest on the 

taxes for the relevant tax year. If the individual 

does not pay the taxes before the end of the 

90-day period, interest shall accrue on the 
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taxes according to the schedule provided in G:S. 

105-360 or G.S. 105-330.4, as applicable, as 

though the taxes were unpaid as of the date the 

taxes would have become delinquent if not for 

this section [s. 5 of Session Laws 2001-508]. 

“Section 5.(b). Notwithstanding G.S. 105-307, 

deployed military personnel required to list 

property for taxation while deployed are al- 

lowed 90 days after the end of the deployment 

to list the property. For these individuals, the 

listing period for the relevant tax year is ex- 

tended until the end of the 90-day period pro- 

vided in this act [Session Laws 2001-508], and 

an individual who lists the property before the 

end of the 90-day period is not subject to civil or 

criminal penalties for failure to list the prop- 

erty required to be listed during deployment.” 

Effect of Amendments. — Session Laws 

2000-120, ss. 14 and 15, effective July 14, 2000, 

rewrote existing subsection (b1) as subsections 

(b1) and (b2), in subsection (b1) transferring 

the provision that the application must contain 

disclosures required by section 7 of Public L. 

No. 93-579 to precede the list of information 

required rather than to follow the list, deleting 

the last sentence in subdivision (b1)(5) regard- 

ing the release of an applicant’s social security 

number, adding the subsection heading and the 

first two sentences in subsection (b2), and re- 

writing the remainder of subsection (b2); and in 

subdivision (n)(7), substituted “An identifying 

number for the license holder” for “The license 

holder’s social security number or another iden- 

tifying number” in the first sentence and added 

the second sentence. 

Session Laws 2000-140, s. 93.1.(a), effective 

July 1, 2000, substituted “Office of State Bud- 

get, Planning, and Management” for “Office of 

State Budget and Management” in subsection 

(i1). 
Session Laws 2001-424, s. 12.2(b), effective 

July 1, 2001, substituted “Office of State Bud- 

get and Management” for “Office of State Bud- 

get, Planning, and Management” in the first 

paragraph of subsection (11). 

Session Laws 2001-424, ss. 27.10A(a) 

through (d), effective January 1, 2002, in sub- 

section (b1), substituted “shall” for “must” in 

four places, added the second sentence in the 

introductory paragraph, in subdivision (5), in- 

serted “valid” and deleted the last sentence, 

which read: “The Division shall not issue a 

license to an applicant who fails to provide the 

applicant’s social security number,” and added 

the last two paragraphs; and added present 

subsections (b3), (b4), and (b5). 

Session Laws 2001-513, s. 32(a), effective 

January 4, 2002, in subsection (f), inserted the 

second sentence of the first paragraph, and at 

the end of the first sentence of the second 

paragraph, added “unless the Division deter- 

mines that a license of shorter duration should 

be issued when the applicant holds a visa of 
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limited duration from the United States De- 
partment of State.” 

Legal Periodicals. — For comment on the 
1953 amendments, see 31 N.C.L. Rev. 412 

(1953). 
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For survey of 1978 constitutional law, see 57 
N.C.L. Rev. 958 (1979). 

For 1997 Legislative Survey, see 20 Campbell 
L. Rev. 491. 

CASE NOTES 

This section and § 20-35, being in pari 
materia, must be construed together, and, 

if possible, they must be reconciled and harmo- 
nized. State v. Tolley, 271 N.C. 459, 156 S.E.2d 
858 (1967). 

Penalty. — Any person convicted of operat- 
ing a motor vehicle over any highway in this 
State without having first been licensed as such 
operator, in violation of subsection (a) of this 
section, is guilty of a misdemeanor; and, under 
former § 20-35(b), was subject to punishment 
by imprisonment for a term of not more than 
six months. The superior court, even if it had 
jurisdiction in other respects, had no authority 
to pronounce judgment imposing a prison sen- 
tence of two years for this criminal offense. 
State v. Wall, 271 N.C. 675, 157 S.E.2d 363 
(1967). 
A violation of this section is not statuto- 

rily a lesser included offense of § 20-28. 
State v. Cannon, 38 N.C. App. 322, 248 S.E.2d 
65 (1978). 

The defendant could not be prosecuted for 
driving while his license was permanently re- 
voked in violation of § 20-28 because of the 
prohibition against double jeopardy, where the 
defendant had previously pled guilty to driving 
without a license in violation of this section 
based upon the same event. While a violation of 
this section is not statutorily a lesser included 
offense of a violation of § 20-28, under the 

“additional facts test” of double jeopardy when 
applied to the defendant’s offenses, the two 
offenses were the same both in fact and in law 
since the evidence that the defendant was driv- 
ing an automobile while his license had been 
permanently revoked would sustain a convic- 
tion for driving without a license. State v. 
Cannon, 38 N.C. App. 322, 248 S.E.2d 65 
(1978). 
Subsection (il) of this section does not 

expressly extend the period of a suspen- 
sion, cancellation or revocation; it merely 

provides for the payment of a fee for an admin- 
istrative act by the Department (now Division). 
Ennis v. Garrett, 279 N.C. 612, 184 S.E.2d 246 
(1971). 

The contention that a revocation remains in 
effect not only throughout the period stated in 
the order of revocation but also until the person 
whose license was revoked applies for a resto- 
ration of his license and pays the restoration fee 

required by subsection (il) of this section is 
contrary to the definition of “revocation” in 
former § 20-6 [now in § 20-4.01(36)]. Ennis v. 

Garrett, 279 N.C. 612, 184 S.E.2d 246 (1971). 
Driving without a License Is Negligent 

Per Se. — Under this section it is negligence 
per se for one to drive a motor vehicle without a 
license, but such negligence must be the prox- 
imate cause of injury in order to be actionable. 
Hoke v. Atlantic Greyhound Corp., 226 N.C. 
692, 40 S.E.2d 345 (1946). 

Trial court did not err in admitting testimony 
that decedent did not have motorcycle endorse- 
ment at time of accident. Violation of this 
section is negligence per se. Ward v. McDonald, 
100 N.C. App. 359, 396 S.E.2d 337 (1990). 
Probable Cause for Arrest. — Where 

trooper could have placed defendant under ar- 
rest for not carrying his driver’s license, but 
merely choose to ask defendant to step back to 
the patrol car so that he could check defen- 
dant’s license information and so that he could 
further investigate defendant’s intoxication 
based upon defendant’s unsteady movements 
and smell of alcohol and after defendant failed 
field sobriety tests he was placed under arrest 
and advised of his rights, the seizure was 
constitutionally permissible and there was suf- 
ficient probable cause for arrest. State v. 
Johnston, 115 N.C. App. 711, 446 S.E.2d 135 
(1994). 
Applied in State v. Green, 266 N.C. 785, 147 

S.H.2d 377 (1966); State v. White, 18 N.C. App. 
31, 195 S.E.2d 576 (1973); In re Frye, 32 N.C. 

App. 384, 232 S.E.2d 301 (1977). 
Stated in State v. Green, 103 N.C. App. 38, 

404 S.E.2d 363 (1991). 
Cited in State v. Payne, 213 N.C. 719, 197 

S.E. 573 (1938); Brown v. Fidelity & Cas. Co., 
241 N.C. 666, 86 S.E.2d 433 (1955); Beaver v. 
Scheidt, 251 N.C. 671, 111 S.E.2d 881 (1960); 
Parks v. Washington, 255 N.C. 478, 122 S.E.2d 
70 (1961); State v. White, 3 N.C. App. 31, 164 
S.E.2d 36 (1968); State v. Newborn, 11 N.C. 
App. 292; 1810S.E:2d.214 sG19 7) State ax. 
Baxley, 15 N.C. App. 544, 190 S.E.2d 401 
(1972); Williams v. Wachovia Bank & Trust Co., 
292 N.C. 416, 233 S.E.2d 589 (1977); United 
States v. Dixon, 729 F. Supp. 1113 (W.D.N.C. 
1990); State v. Hudson, 103 N.C. App. 708, 407 
S.E.2d 583 (1991). 
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OPINIONS OF ATTORNEY GENERAL 

Driving without License as Lesser In- 
cluded Offense of Driving While License 
Suspended or Revoked. — See opinion of 

Attorney General to Mr. Charles B. Winberry, 

Chief District Prosecutor, Seventh Judicial Dis- 

trict, 40 N.C.A.G. 427 (1970). 

§ 20-7.01: Repealed by Session Laws 1979, c. 667, s. 43. 

§ 20-7.1. Notice of change of address or name. 

(a) Address. — A person whose address changes from the address stated on 

a drivers license must notify the Division of the change within 60 days after the 

change occurs. If the person’s address changed because the person moved, the 

person must obtain a duplicate license within that time limit stating the new 

address. A person who does not move but whose address changes due to 

governmental action may not be charged with violating this subsection. 

(b) Name. — A person whose name changes from the name stated on a 

drivers license must notify the Division of the change within 60 days after the 

change occurs and obtain a duplicate drivers license stating the new name. 

(c) Fee. — G.S. 20-14 sets the fee for a duplicate license. (1975 Cuca. 

1979, c. 970; 1983, c. 521, s. 1; 1997-122, s. 4.) 

CASE NOTES 

Cited in State v. Atwood, 290 N.C. 266, 225 

S.E.2d 543 (1976). 

OPINIONS OF ATTORNEY GENERAL 

License Must Show Current Address. — 

See opinion of Attorney General to Mr. Edward 
Powell, Commissioner of Motor Vehicles, 45 

N.C.A.G. 194 (1976). 

§ 20-7.2: Repealed by Session Laws 1987, c. 581, s. 2. 

§ 20-7.3. Availability of organ, eye, and tissue donor cards 

at motor vehicle offices. 

The Division shall make organ, eye, and tissue donor cards available to 

interested individuals in each office authorized to issue drivers licenses or 

special identification cards. The Division shall obtain donor cards from 

qualified organ, eye, or tissue procurement organizations or tissue banks, as 

defined in G.S. 130A-403. The Division shall offer a donor card to each 

applicant for a drivers license. (2001-481, s. 3) 

Editor’s Note. — Session Laws 2001-481, s. 

5, made this section effective January 1, 2002. 

Session Laws 2001-481, s. 4, provides that 

the Department of Transportation and the De- 

partment of Health and Human Services may 

each use funds appropriated to it for the 2001- 

2003 fiscal biennium to implement the act. 

Statewide Donor Registry Study. — Ses- 

sion Laws 2001-481, s. 1, effective December 6, 

2001, provides: “The Department of Health and 

Human Services, Division of Public Health, in 

consultation with the Department of Transpor- 

tation and the Office of the Secretary of State, 

federally designated organ, eye, and tissue pro- 

curement organizations, and tissue banks shall 

study the establishment of a statewide organ, 

eye, and tissue donor registry. In conducting 

the study, the Department of Health and Hu- 

man Services shall solicit advice and comment 

from citizens or citizen advisory groups inter- 

ested in organ and tissue donation. The pur- 

pose of the study is to determine the feasibility 

and potential benefits of maintaining a state- 

wide registry of persons who have indicated a 

201 



§20-8 

willingness to donate organs, eyes, and tissue 

for transplantation or research in order to ex- 
pedite the identification of potential organ, eye, 
and tissue donors. The study shall address the 
following: 

“(1) The potential benefits to the general 
public in maintaining the registry. 

“(2) The most efficient process for State ad- 
ministration of the registry, including the par- 
ticular State agency that should be charged 
with registry administration and maintenance. 

“(3) Type of information to be included in the 
registry and maintenance of the information in 
a manner that ensures protection of privacy of 
registered donors. 

“(4) How to streamline the process for indi- 
viduals to become registered donors and to 
remove their names from the registry. 

“(5) How to ensure informed, witnessed con- 
sent by registered donors and whether listing 
in the registry should be considered informed, 
witnessed consent. 

CH. 20. MOTOR VEHICLES §20-8 

“(6) Process for informing the general public 
about organ, eye, and tissue donation, how to 

become registered and unregistered, and. the 
legal effect of donor cards, drivers license donor 
symbols, and informed consent. 

“(7) How to evaluate the effectiveness of 
educational initiatives and the registry itself in 
improving identification of potential donors 
and procuring donations for transplantation. 

“(8) The experience of other states that have 
established organ and tissue donor registries. 

“(9) The cost to the State of establishing and 
maintaining the registry. 

“(10) Coordinating programs to avoid dupli- 
cation of efforts. The Department shall report 
its findings and recommendations to the Joint 
Legislative Health Care Oversight Committee 
on or before May 1, 2002. 

“The Department shall report its findings 
and recommendations to the Joint Legislative 
Health Care Oversight Committee on or before 
May 1, 2002.” 

§ 20-8. Persons exempt from license. 

The following are exempt from license hereunder: 
(1) Any person while operating a motor vehicle the property of and in the 

service of the armed forces of the United States. This shall not be 
construed to exempt any operators of the United States Civilian 
Conservation Corps motor vehicles; 

(2) Any person while driving or operating any road machine, farm tractor, 
or implement of husbandry temporarily operated or moved on a 
highway; 

(3) Anonresident who is at least 16 years of age who has in his immediate 
possession a valid driver’s license issued to him in his home state or 
country if the nonresident is operating a motor vehicle in this State in 
accordance with the license restrictions and vehicle classifications 
that would be applicable to him under the laws and regulations of his 
home state or country if he were driving in his home state or country. 
This exemption specifically applies to nonresident military spouses, 
regardless of their employment status, who are temporarily residing 
in North Carolina due to the active duty military orders of a spouse. 

(4) to (6) Repealed by Session Laws 1979, c. 667, s. 13. | 
(7) Any person who is at least 16 years of age and while operating a 

moped. (1935, c. 52, s. 3; 1963, c. 1175; 1973, c. 1017; 1975, c. 859, s. 
2; 1979, c. 574, s. 7; c. 667, s. 13; 1983, c. 486.) 

Legal Periodicals. — For survey of 1978 
constitutional law, see 57 N.C.L. Rev. 958 
(1979). 

CASE NOTES 

Quoted in Brown v. Fidelity & Cas. Co., 241 
N.C. 666, 86 S.E.2d 433 (1955). 
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OPINIONS OF ATTORNEY GENERAL 

Exemption for One Driving Farm Trac- Attorney General to LTC Charles B. Pierce, 

tor Applies Only to One Actually Engaged N.C. State Highway Patrol, 41 N.C.A.G. 832 

in Farming Operations. — See opinion of (1972). 

§ 20-9. What persons shall not be licensed. 

(a) To obtain a regular drivers license, a person must have reached the 

minimum age set in the following table for the class of license sought: 

Class of Regular License Minimum Age 

Class A 18 
Class B 18 
Class C 16 

G.S. 20-37.13 sets the age qualifications for a commercial drivers license. 

(b) The Division shall not issue a driver’s license to any person whose 

license has been suspended or revoked during the period for which the license 

was suspended or revoked. 
(b1) The Division shall not issue a drivers license to any person whose 

permit or license has been suspended or revoked under G.S. 20-13.2(c1) during 

the suspension or revocation period, unless the Division has restored the 

person’s permit or license under G.5. 20-13.2(c1). 

(c) The Division shall not issue a driver’s license to any person who is an 

habitual drunkard or is an habitual user of narcotic drugs or barbiturates, 

whether or not such use be in accordance with the prescription of a physician. 

(d) No driver’s license shall be issued to any applicant who has been 

previously adjudged insane or an idiot, imbecile, or feebleminded, and who has 

not at the time of such application been restored to competency by judicial 

decree or released from a hospital for the insane or feebleminded upon a 

certificate of the superintendent that such person is competent, nor then 

unless the Division is satisfied that such person is competent to operate a 

motor vehicle with safety to persons and property. 

(e) The Division shall not issue a driver’s license to any person when in the 

opinion of the Division such person is afflicted with or suffering from such 

physical or mental disability or disease as will serve to prevent such person 

from exercising reasonable and ordinary control over a motor vehicle while 

operating the same upon the highways, nor shall a license be issued to any 

person who is unable to understand highway warnings or direction signs. 

(f) The Division shall not issue a driver’s license to any person whose license 

or driving privilege is in a state of cancellation, suspension or revocation in any 

jurisdiction, if the acts or things upon which the cancellation, suspension or 

revocation in such other jurisdiction was based would constitute lawful 

grounds for cancellation, suspension or revocation in this State had those acts 

or things been done or committed in this State; provided, however, any such 

cancellation shall not prohibit issuance for a period in excess of 18 months. 

(g) The Division may issue a driver’s license to any applicant covered by 

subsection (e) of this section under the following conditions: 

(1) The Division may issue a license to any person who is afflicted with or 

suffering from a physical or mental disability set out in subsection (e) 

of this section who is otherwise qualified to obtain a license, provided 

such person submits to the Division a certificate in the form pre- 

scribed in subdivision (2). Until a license issued under this subdivi- 

sion expires or is revoked, the license continues in force as long as the 

licensee presents to the Division a certificate in the form prescribed in 

subdivision (2) of this subsection at the intervals determined by the 

Division to be in the best interests of public safety. 

203 



§20-9 CH. 20. MOTOR VEHICLES $20-9 

(2) The Division shall not issue a license pursuant to this section unless 
the applicant has submitted to a physical examination by a physician 
or surgeon duly licensed to practice medicine in this State and unless 
such examining physician or surgeon has completed and signed the 
certificate required by subdivision (1). Such certificate shall be de- 
vised by the Commissioner with the advice of qualified experts in the 
field of diagnosing and treating physical and mental disorders as he 
may select to assist him and shall be designed to elicit the maximum 
medical information necessary to aid in determining whether or not it 
would be a hazard to public safety to permit the applicant to operate 
a motor vehicle, including, if such is the fact, the examining physi- 
cian’s statement that the applicant is under medication and treat- 
ment and that such person’s physical or mental disability is con- 
trolled. The certificate shall contain a waiver of privilege and the 
recommendation of the examining physician to the Commissioner as 
to whether a license should be issued to the applicant. 

(3) The Commissioner is not bound by the recommendation of the exam- 
ining physician but shall give fair consideration to such recommen- 
dation in exercising his discretion in acting upon the application, the 
criterion being whether or not, upon all the evidence, it appears that 
it is safe to permit the applicant to operate a motor vehicle. The 
burden of proof of such fact is upon the applicant. In deciding whether 
to issue or deny a license, the Commissioner may be guided by opinion 
of experts in the field of diagnosing and treating the specific physical 
or mental disorder suffered by an applicant and such experts may be 
compensated for their services on an equitable basis. The Commis- 
sioner may also take into consideration any other factors which bear 
on the issue of public safety. 

(4) Whenever a license is denied by the Commissioner, such denial may be 
reviewed by a reviewing board upon written request of the applicant 
filed with the Division within 10 days after receipt of such denial. The 
reviewing board shall consist of the Commissioner or his authorized 
representative and four persons designated by the chairman of the 
Commission for Health Services. The persons designated by the 
chairman of the Commission for Health Services shall be either 
members of the Commission for Health Services or physicians duly 
licensed to practice medicine in this State. The members so desig- 
nated by the chairman of the Commission for Health Services shall 
receive the same per diem and expenses as provided by law for 
members of the Commission for Health Services, which per diem and 
expenses shall be charged to the same appropriation as per diems and 
expenses for members of the Commission for Health Services. The 
Commissioner or his authorized representative, plus any two of the 
members designated by the chairman of the Commission for Health 
Services, constitute a quorum. The procedure for hearings authorized 
by this section shall be as follows: 
a. Applicants shall be afforded an opportunity for hearing, after 

reasonable notice of not less than 10 days, before the review board 
established by subdivision (4). The notice shall be in writing and 
shall be delivered to the applicant in person or sent by certified 
mail, with return receipt requested. The notice shall state the 
time, place, and subject of the hearing. 

b. The review board may compel the attendance of witnesses and the 
production of such books, records and papers as it desires at a 
hearing authorized by the section. Upon request of an applicant, 
a subpoena to compel the attendance of any witness or a sub- 

204 



§20-9 ART. 2. UNIFORM DRIVER’S LICENSE ACT §20-9 

poena duces tecum to compel the production of any books, 

records, or papers shall be issued by the board. Subpoenas shall 

be directed to the sheriff of the county where the witness resides 

or is found and shall be served and returned in the same manner 

as a subpoena in a criminal case. Fees of the sheriff and witnesses 

shall be the same as that allowed in the district court in cases 

before that court and shall be paid in the same manner as other 

expenses of the Division of Motor Vehicles are paid. In any case of 

disobedience or neglect of any subpoena served on any person, or 

the refusal of any witness to testify to any matters regarding 

which he may be lawfully interrogated, the district court or 

superior court where such disobedience, neglect or refusal occurs, 

or any judge thereof, on application by the board, shall compel 

obedience or punish as for contempt. 
c. A hearing may be continued upon motion of the applicant for good 

cause shown with approval of the board or upon order of the 

board. ; 
d. The board shall pass upon the admissibility of evidence at a 

hearing but the applicant affected may at the time object to the 

board’s ruling, and, if evidence offered by an applicant is rejected 

the party may proffer the evidence, and such proffer shall be 

made a part of the record. The board shall not be bound by 

common law or statutory rules of evidence which prevail in courts 

of law or equity and may admit and give probative value to 

evidence which possesses probative value commonly accepted by 

reasonably prudent men in the conduct of their affairs. They may 

exclude incompetent, immaterial, irrelevant and unduly repeti- 

tious evidence. Uncontested facts may be stipulated by agree- 

ment between an applicant and the board and evidence relating 

thereto may be excluded. All evidence, including records and 

documents in the possession of the Division of Motor Vehicles or 

the board, of which the board desires to avail itself shall be made 

a part of the record. Documentary evidence may be received in the 

form of copies or excerpts, or by incorporation by reference. The 

board shall prepare an official record, which shall include testi- 

mony and exhibits. A record of the testimony and other evidence 

submitted shall be taken, but it shall not be necessary to 

transcribe shorthand notes or electronic recordings unless re- 

quested for purposes of court review. 
e. Every decision and order adverse to an applicant shall be in 

writing or stated in the record and shall be accompanied by 

findings of fact and conclusions of law. The findings of fact shall 

consist of a concise statement of the board’s conclusions on each 

contested issue of fact. Counsel for applicant, or applicant, if he 

has no counsel, shall be notified of the board’s decision in person 

or by registered mail with return receipt requested. A copy of the 

board’s decision with accompanying findings and conclusions 

shall be delivered or mailed upon request to applicant’s attorney 

of record or to applicant, if he has no attorney. 

f. Actions of the reviewing board are subject to judicial review as 

provided under Chapter 150B of the General Statutes. 

g. Repealed by Session Laws 1977, c. 840. 

h. All records and evidence collected and compiled by the Division 

and the reviewing board shall not be considered public records 

within the meaning of Chapter [section] 132-1, and following, of 

the General Statutes of North Carolina and may be made 
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available to the public only upon an order of a court of competent 
jurisdiction. All information furnished by or on behalf of an 
applicant under this section shall be without prejudice and shall 
be for the use of the Division, the reviewing board or the court in 
administering this section and shall not be used in any manner as 
evidence, or for any other purposes in any trial, civil or criminal. 

(h) The Division shall not issue a drivers license to an applicant who 
currently holds a license to drive issued by another state unless the applicant 
surrenders the license. (1935, c. 52, s. 4; 1951, c. 542, s. 3; 1953, c. 773; 1955, 
c. 118, s. 7; 1967, cc. 961, 966; 1971, c. 152; c. 528, s. 11; 1973,.cce. 135, 441; ¢. 
476, s. 128; c. 1331, s. 3; 1975, c. 716, s. 5; 1979, c. 667, ss. 14, 41; 1988, ¢. 545; 
1987, ¢. 827,'s. 1; 1989, c. 771, s. 7; 1991, c. 726, s.:6; 1993, c. 368, s. 23:62 533, 
s. 4; 1999-248, s. 4; 1999-452, s. 8.) 

Editor’s Note. — Session Laws 1998, c. 368, 
which amended this section, in s. 5 provides: “A 
drivers license or a special identification card 
issued by the Division of Motor Vehicles before 
January 1, 1995, and renewed by the Division 
after that date is considered the first drivers 
license or special identification card issued by 
the Division for purposes of determining when 
the license or card expires.” 

Session Laws 1999-243, s. 10, provides that 
the State Board of Education shall initiate and 
coordinate meetings with the Division of 
Nonpublic Education in the Office of the Gov- 
ernor, with representatives of nonpublic 
schools, and with the State Board of Commu- 
nity Colleges in order to develop coordinated 
rules, policies, and guidelines needed to imple- 
ment the act. 

Session Laws 1999-243, s. 11, provides that 
the amendments by the act (which added sub- 
section (bl) to this section) become effective 
July 1, 2000. Further, the act does not apply to 

any person who held a valid North Carolina 
limited learner’s permit issued before Decem- 
ber 1, 1997, who held a valid North Carolina 
learner’s permit issued before December 1, 
1997, or who was a provisional licensee and 
held a valid North Carolina drivers license 
issued before December 1, 1997. The act shall 
apply only to conduct committed on or after 
July 1, 2000, by a person who is expelled, 
suspended, or placed in an alternative educa- 
tional setting as a result of that conduct. 

Effect of Amendments. — Session Laws 
1999-243, s. 4, effective July 1, 2000, added 
subsection (b1). See editor’s note for applicabil- 
ity. 

Legal Periodicals. — For note on reporting 
patients for review of driver’s license, see 48 
N.C.L. Rev. 1003 (1970). 

For note discussing the extension of the fam- 
ily purpose doctrine to motorcycles and private 
property, see 14 Wake Forest L. Rev. 699 (1978). 

CASE NOTES 

Statutes Governing Driving Privileges 
Civil in Nature. — Administration of statutes 
governing the issuance, revocation, suspension 
and cancellation of driving privileges is civil, 
rather than penal, in nature. Smith v. Wilkins, 
75 N.C. App. 483, 331 S.E.2d 159 (1985). 
Where the law directs suspension, revo- 

cation, or nonissuance of a driver’s li- 

cense, the grounds are convictions for 
moving violations, or other statutory viola- 
tions relating to highway safety, or situations 
where an individual’s capacity to operate a 
motor vehicle safely are manifestly question- 
able. Evans v. Roberson, 69 N.C. App. 644, 317 
S.E.2d 715 (1984), rev’d on other grounds and 
modified, 314 N.C. 315, 333 S.E.2d 228 (1985). 
Alcoholism. — Findings and conclusions by 

the Driver License Medical Review Board were 
sufficient to support its order that petitioner 
not be granted driving privileges where the 
board found that petitioner had an alcohol 

problem; the board gave fair consideration to 
the recommendation of petitioner’s physician 
that he be granted driving privileges, but the 
recommendation did not have to be expressly 
rejected by the board. McCormick v. Peters, 48 
N.C. App. 365, 269 S.E.2d 168 (1980). 

Epilepsy. — Prior to 1967, subsection (d) of 
this section prohibited the licensing of anyone 
who had been diagnosed as having grand mal 
epilepsy. In 1967 this section was amended to 

delete the words “grand mal epileptic.” Ormond 
v. Garrett, 8 N:C. App. 662, 175 S.E.2d 371 
(1970). 

The Division of Motor Vehicles was without 
authority to deny or withhold petitioner’s li- 
cense to operate a motor vehicle upon the 
highways of the State where the record showed 

that once or twice a year petitioner, who suf- 
fered from epilepsy, had an epileptic seizure 
and that with one exception when petitioner 
blacked out while driving and ran off the road, 
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all the seizures had occurred in his sleep, and 
all the other evidence tended to show that his 
seizures were controlled and that he had exer- 
cised reasonable and ordinary control over his 
vehicle while operating it upon the highways. 
Chesnutt v. Peters, 300 N.C. 359, 266 S.E.2d 

623 (1980). 
Where the record on appeal contained no 

evidence that petitioner suffered from an “un- 
controlled seizure disorder,” although it did 
show that petitioner had suffered seizures from 
time to time, the whole record did not support 
the finding required by this section that peti- 
tioner be suffering from a mental or physical 
disability that prevents him from exercising 
reasonable and ordinary control in the opera- 
tion of a motor vehicle on the highways. 

Chesnutt v. Peters, 44 N.C. App. 484, 261 

S.E.2d 223, aff’d, 300 N.C. 359, 266 S.E.2d 623 

(1980). 
Out-of-State Suspension as Basis for Re- 

vocation. — Under this section the Depart- 

ment (now Division) of Motor Vehicles must 

apply the period of revocation of the other state, 

since the person was a resident of the other 

state and was subject to and controlled by the 

laws of that state at the time the offense was 

committed. Parks v. Howland, 4 N.C. App. 197, 

166 S.E.2d 701 (1969). 
Purpose of Subsection (f). — Subsection 

(f) is clearly designed to promote public safety 

on the highways and to protect motorists on 

North Carolina’s highways from the hazards 

created by a person who has demonstrated 

disregard for the rules of safety while operating 

a motor vehicle. The enactment of laws to 

assure public safety on the state’s highways 1s a 
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valid exercise of the police power by the legis- 
lature. Smith v. Wilkins, 75 N.C. App. 483, 331 

S.E.2d 159 (1985). 

Subsection (f) imposes no durational 

residency requirement to obtain a North 
Carolina driver’s license, but requires only that 
the individual’s license not be in a revoked 

status in another jurisdiction, and, conse- 
quently, does not violate the right to travel 

under the federal constitution. Smith  v. 
Wilkins, 75 N.C. App. 483, 331 S.E.2d 159 

(1985). 
Persons Whose Licenses Are Revoked 

Elsewhere and Then Move to State. — All 
people who, as the result of traffic convictions, 
have their licenses revoked in other jurisdic- 
tions and then move to North Carolina are 
treated similarly under subsection (f), which is 
all that is required by the equal protection 
clause of the U.S. Const., Amend. XIV. Smith v. 
Wilkins, 75 N.C. App. 483, 331 S.E.2d 159 

(1985). 
A petitioner seeking judicial review of a 

decision of the North Carolina Driver Li- 
cense Medical Review Board must file such 
petition in the Superior Court of Wake County 
pursuant to § 150B-45 and may not obtain a 

hearing under § 20-25 in the superior court of 
the county in which he resides. Cox v. Miller, 26 
N.C. App. 749, 217 S.E.2d 198 (1975). 
Applied in In re Frye, 32 N.C. App. 384, 232 

S.E.2d 301 (1977). 

Cited in Hoke v. Atlantic Greyhound Corp., 

226 N.C. 692, 40 S.E.2d 345 (1946); Nationwide 

Mut. Ins. Co. v. Chantos, 293 N.C. 431, 238 

5.2.20 597 (1977): 

§ 20-9.1. Physicians and psychologists providing medical 

information on drivers with physical and men- 

tal disabilities. 

(a) Notwithstanding G.S. 8-53 for physicians and G.S. 8-53.3 for psycholo- 

gists, or any other law relating to confidentiality of communications between 

physicians or psychologists and their patients, a physician or a psychologist 

duly licensed in the State of North Carolina may disclose after consultation 

with the patient to the Commissioner information about a patient who has a 

mental or physical disability that the physician or psychologist believes may 

affect the patient’s ability to safely operate a motor vehicle. This information 

shall be limited to the patient’s name, address, date of birth, and diagnosis. 

(b) The information provided to the Commissioner pursuant to subsection 

(a) of this section shall be confidentia l and shall be used only for the purpose 

of determining the qualifications of the patient to operate a motor vehicle. 

(c) A physician or psychologist disclosing or not disclosing information 

pursuant to this section is immune fr om any civil or criminal liability that 

might otherwise be incurred or imposed based on the disclosure or lack of 

disclosure provided that the physician or psychologist was acting in good faith 

and without malice. In any proceeding involving liability, good faith and lack 

of malice are presumed. (1997-464, s. 1.) 
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§ 20-10. Age limits for drivers of public passenger-carry- 
ing vehicles. 

It shall be unlawful for any person, whether licensed under this Article or 
not, who is under the age of 18 years to drive a motor vehicle while in use as 
a public passenger-carrying vehicle. For purposes of this section, an ambulance 
when operated for the purpose of transporting persons who are sick, injured, or 
otherwise incapacitated shall not be treated as a public passenger-carrying 
vehicle. 

No person 14 years of age or under, whether licensed under this Article or 
not, shall operate any road machine, farm tractor or motor driven implement 
of husbandry on any highway within this State. Provided any person may 
operate a road machine, farm tractor, or motor driven implement of husbandry 
upon a highway adjacent to or running in front of the land upon which such 
person lives when said person is actually engaged in farming operations. 
(1935, c. 52, s. 5; 1951, c. 764; 1967, c. 343, s. 4; 1971, c. 1231, s. 1.) 

Local Modification. — Cumberland: 1965, 

Ca Li 2sSteo: 

§ 20-10.1. Mopeds. 

It shall be unlawful for any person who is under the age of 16 years to 
operate a moped as defined in G.S. 20-4.01(27)d1 upon any highway or public 
vehicular area of this State. (1979, c. 574, s. 8.) 

§ 20-11. Issuance of limited learner’s permit and provli- 
sional drivers license to person who is less 
than 18 years old. 

(a) Process. — Safe driving requires instruction in driving and experience. 
To ensure that a person who is less than 18 years old has both instruction and 
experience before obtaining a drivers license, driving privileges are granted 
first on a limited basis and are then expanded in accordance with the following 
process: 

(1) Level 1. — Driving with a limited learner’s permit. 
(2) Level 2. — Driving with a limited provisional license. 
(3) Level 3. — Driving with a full provisional license. 

A permit or license issued under this section must have a color background or 
HoRder that indicates the level of driving privileges granted by the permit or 
icense. 

(b) Level 1. — A person who is at least 15 years old but less than 18 years 
old may obtain a limited learner’s permit if the person meets all of the 
following requirements: 

(1) Passes a course of driver education prescribed in G.S. 20-88.1 or a 
cout of driver instruction at a licensed commercial driver training 
school. 

(2) Passes a written test administered by the Division. 
(3) Has a driving eligibility certificate or a high school diploma or its 

equivalent. 
(c) Level 1 Restrictions. — A limited learner’s permit authorizes the permit 

holder to drive a specified type or class of motor vehicle only under the 
following conditions: 

(1) The permit holder must be in possession of the permit. 
(2) A supervising driver must be seated beside the permit holder in the 

front seat of the vehicle when it is in motion. No person other than the 
supervising driver can be in the front seat. 
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(3) For the first six months after issuance, the permit holder may drive 

only between the hours of 5:00 a.m. and 9:00 p.m. 
(4) After the first six months after issuance, the permit holder may drive 

at any time. 
(5) Every person occupying the vehicle being driven by the permit holder 

must have a safety belt properly fastened about his or her body, or be 

restrained by a child passenger restraint system as provided in G.S. 

20-137.1(a), when the vehicle is in motion. 

(d) Level 2. — A person who is at least 16 years old but less than 18 years 

old may obtain a limited provisional license if the person meets all of the 

following requirements: 
(1) Has held a limited learner’s permit issued by the Division for at least 

12 months. 
(2) Has not been convicted of a motor vehicle moving violation or seat belt 

infraction during the preceding six months. 

(3) Passes a road test administered by the Division. 

(4) Has a driving eligibility certificate or a high school diploma or its 

equivalent. 
(e) Level 2 Restrictions. — A limited provisional license authorizes the 

license holder to drive a specified type or class of motor vehicle only under the 

following conditions: 
(1) The license holder must be in possession of the license. 

(2) The license holder may drive without supervision in any of the 

following circumstances: 
a. From 5:00 a.m. to 9:00 p.m. 
b. When driving to or from work. 

c. When driving to or from an activity of a volunteer fire department, 

volunteer rescue squad, or volunteer emergency medical service, 

if the driver is a member of the organization. 

(3) The license holder may drive with supervision at any time. When the 

license holder is driving with supervision, the supervising driver must 

be seated beside the license holder in the front seat of the vehicle 

when it is in motion. The supervising driver need not be the only other 

occupant of the front seat, but must be the person seated next to the 

license holder. 
(4) Every person occupying the vehicle being driven by the license holder 

must have a safety belt properly fastened about his or her body, or be 

restrained by a child passenger restraint system as provided in G.S. 

20-137.1(a), when the vehicle is in motion. 

(f) Level 3. — A person who is at least 16 years old but less than 18 years old 

may obtain a full provisional license if the person meets all of the following 

requirements: 
(1) Has held a limited provisional license issued by the Division for at 

least six months. 
(2) Has not been convicted of a motor vehicle moving violation or seat belt 

infraction during the preceding six months. 

(3) Has a driving eligibility certificate or a high school diploma or its 

equivalent. 
A person who meets these requirements may obtain a full provisional license 

by mail. 
mtg) Level 3 Restrictions. — The restrictions on Level 1 and Level 2 drivers 

concerning time of driving, supervision, and passenger limitations do not apply 

to a full provisional license. 
(h) Exception for Persons 16 to 18 Who Have an Unrestricted Out-of-State 

License. — A person who is at least 16 years old but less than 18 years old, who 

was a resident of another state and has an unrestricted drivers license issued 
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by that state, and who becomes a resident of this State may obtain one of the 
following upon the submission of a driving eligibility certificate or a high school 
diploma or its equivalent: 

(1) A temporary permit, if the person has not completed a drivers 
education program that meets the requirements of the Superinten- 
dent of Public Instruction but is currently enrolled in a drivers 
education program that meets these requirements. A temporary 
permit is valid for the period specified in the permit and authorizes 
the holder of the permit to drive a specified type or class of motor 
vehicle when in possession of the permit, subject to any restrictions 
imposed by the Division concerning time of driving, supervision, and 
passenger limitations. The period must end within 10 days after the 
expected completion date of the drivers education program in which 
the applicant is enrolled. 

(2) A full provisional license, if the person has completed a drivers 
education program that meets the requirements of the Superinten- 
dent of Public Instruction, has held the license issued by the other 
state for at least 12 months, and has not been convicted during the 
preceding six months of a motor vehicle moving violation, a seat belt 
infraction, or an offense committed in another jurisdiction that would 
be a motor vehicle moving violation or seat belt infraction if commit- 
ted in this State. 

(2a) A full provisional license, if the person has completed a drivers 
education program that meets the requirements of the Superinten- 
dent of Public Instruction, has held both a learner’s permit and a 
restricted license from another state for at least six months each, the 
Commissioner finds that the requirements for the learner’s permit 
and restricted license are comparable to the requirements for a 
learner’s permit and restricted license in this State, and the person 
has not been convicted during the preceding six months of a motor 
vehicle moving violation, a seat belt infraction, or an offense commit- 
ted in another jurisdiction that would be a moving violation or a seat 
belt infraction if committed in this State. 

(3) A limited provisional license, if the person has completed a drivers 
education program that meets the requirements of the Superinten- 
dent of Public Instruction but either did not hold the license issued by 
the other state for at least 12 months or was convicted during the 
preceding six months of a motor vehicle moving violation, a seat belt 
infraction, or an offense committed in another jurisdiction that would 
be a motor vehicle moving violation or seat belt infraction if commit- 
ted in this State. 

(h1) Exception for Persons 16 to 18 Who Have an Out-of-State Restricted 
License. — A person who is at least 16 years old but less than 18 years old, who 
was a resident of another state and has a restricted drivers license issued by 
that state, and who becomes a resident of this State may obtain one of the 
following: 

(1) A limited provisional license, if the person has completed a drivers 
education program that meets the requirements of the Superinten- 
dent of Public Instruction, held the restricted license issued by the 
other state for at least 12 months, and whose parent or guardian 
certifies that the person has not been convicted during the preceding 
six months of a motor vehicle moving violation, a seat belt infraction, 
or an offense committed in another jurisdiction that would be a motor 
Mee moving violation or seat belt infraction if committed in this 
tate. 

(2) A limited learners permit, if the person has completed a drivers 
education program that meets the requirements of the Superinten- 
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dent of Public Instruction but either did not hold the restricted license 

issued by the other state for at least 12 months or was convicted 

during the preceding six months of a motor vehicle moving violation, 

a seat belt infraction, or an offense committed in another jurisdiction 

that would be a motor vehicle moving violation or seat belt infraction 

if committed in this State. A person who qualifies for a limited 

learners permit under this subdivision and whose parent or guardian 

certifies that the person has not been convicted of a moving violation 

in the preceding six months shall be deemed to have held a limited 

learners permit in this State for each month the person held a 

restricted license in another state. 
(h2) Exception for Persons Age 15 Who Have an Out-of-State Unrestricted 

‘or Restricted License. — A person who is age 15, who was a resident of another 

state, has an unrestricted or restricted drivers license issued by that state, and 

who becomes a resident of this State may obtain a limited learners permit if 

the person has completed a drivers education program that meets the 

requirements of the Superintendent of Public Instruction. A person who 

qualifies for a limited learners permit under this subsection and whose parent 

or guardian certifies that the person has not been convicted of a moving 

violation in the preceding six months shall be deemed to have held a limited 

learners permit in this State for each month the person held an unrestricted or 

restricted license in another state. 
(h3) Exception for Persons Less Than Age 18 Who Have a Federally Issued 

Unrestricted or Restricted License. — A person who is less than age 18, who 

has an unrestricted or restricted drivers license issued by the federal govern- 

ment, and who becomes a resident of this State may obtain a limited 

provisional license or a provisional license if the person has completed a 

drivers education program substantially equivalent to the drivers education 

program that meets the requirements of the Superintendent of Public Instruc- 

tion. A person who qualifies for a limited provisional license or a provisional 

license under this subsection and whose parent or guardian certifies that the 

person has not been convicted of a moving violation in the preceding six 

months shall be deemed to have held a limited provisional license or a 

provisional license in this State for each month the person held an unrestricted 

or restricted license issued by the federal government. 

(i) Application. — An application for a permit or license authorized by this 

section must be signed by both the applicant and another person. That person 

must be: 
(1) The applicant’s parent or guardian; 

(2) A person approved by the applicant’s parent or guardian; or 

(3) A person approved by the Division. 

(j) Duration and Fee. — A limited learner’s permit expires on the eighteenth 

birthday of the permit holder. A limited provisional license expires on the 

eighteenth birthday of the license holder. A full provisional license expires on 

the date set under G.S. 20-7(f). The fee for a limited learner’s permit or a 

limited provisional license is ten dollars ($10.00). The fee for a full provisional 

license is the amount set under G.S. 20-7(). 

(k) Supervising Driver. — A supervising driver shall be a parent, grandpar- 

ent, or guardian of the permit holder or license holder or a responsible person 

approved by the parent or guardian or the Division. A supervising driver shall 

be a licensed driver who has been licensed for at least five years. At least one 

supervising driver shall sign the application for a permit or license. 

(1) Violations. — It is unlawful for the holder of a limited learner’s permit, 

a temporary permit, or a limited provisional license to drive a motor vehicle in 

violation of the restrictions that apply to the permit or license. Failure to 

comply with a restriction concerning the time of driving or the presence of a 
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supervising driver in the vehicle constitutes operating a motor vehicle without 
a license. Failure to comply with any other restriction, including seating and 
passenger limitations, is an infraction punishable by a monetary penalty as 
provided in G.S. 20-176. 

(m) Insurance Status. — The holder of a limited learner’s permit is not 
considered a licensed driver for the purpose of determining the inexperienced 
operator premium surcharge under automobile insurance policies. 

(n) Driving Eligibility Certificate. — A person who desires to obtain a permit 
or license issued under this section must have a high school diploma or its 
equivalent or must have a driving eligibility certificate. A driving eligibility 
certificate must meet the following conditions: 

(1) The person who is required to sign the certificate under subdivision (4) 
of this subsection must show that he or she has determined that one 
of the following requirements is met: 
a. The person is currently enrolled in school and is making progress 

toward obtaining a high school diploma or its equivalent. 
b. A substantial hardship would be placed on the person or the 

person’s family if the person does not receive a certificate. 
c. The person cannot make progress toward obtaining a high school 

diploma or its equivalent. 
(la) The person who is required to sign the certificate under subdivision 

(4) of this subsection also must show that one of the following 
requirements is met: 
a. The person who seeks a permit or license issued under this section 

is not subject to subsection (n1) of this section. 
b. The person who seeks a permit or license issued under this section 

is subject to subsection (n1) of this section and is eligible for the 
certificate under that subsection. 

(2) It must be on a form approved by the Division. 
(3) It must be dated within 30 days of the date the person applies for a 

permit or license issuable under this section. 
(4) It must be signed by the applicable person named below: 

a. The principal, or the principal’s designee, of the public school in 
which the person is enrolled. 

b. The administrator, or the administrator’s designee, of the 
nonpublic school in which the person is enrolled. 

c. The person who provides the academic instruction in the home 
school in which the person is enrolled. 

cl. The person who provides the academic instruction in the home in 
accordance with an educational program found by a court, prior to 
July 1, 1998, to comply with the compulsory attendance law. 

d. The designee of the board of directors of the charter school in which 
the person is enrolled. 

e. The president, or the president’s designee, of the community 
college in which the person is enrolled. 

Notwithstanding any other law, the decision concerning whether a driving 
eligibility certificate was properly issued or improperly denied shall be 
appealed only as provided under the rules adopted in accordance with G.S. 
115C-12(28), 115D-5(a3), or 115C-566, whichever is applicable, and may not be 
appealed under this Chapter. 

(nl) Lose Control; Lose License. 
(1) The following definitions apply in this subsection: 

a. Applicable State entity. — The State Board of Education for public 
schools and charter schools, the State Board of Community 
Colleges for community colleges, or the Secretary of Administra- 
tion for nonpublic schools and home schools. 
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b. Certificate. — A driving eligibility certificate that meets the 
conditions of subsection (n) of this section. 

c. Disciplinary action. — An expulsion, a suspension for more than 10 

consecutive days, or an assignment to an alternative educational 
setting for more than 10 consecutive days. 

d. Enumerated student conduct. — One of the following behaviors 
that results in disciplinary action: 
1. The possession or sale of an alcoholic beverage or an illegal 

controlled substance on school property. 
2. The bringing, possession, or use on school property of a 

weapon or firearm that resulted in disciplinary action under 

G.S. 115C-391(d1) or that could have resulted in that disci- 

plinary action if the conduct had occurred in a public school. 

3. The physical assault on a teacher or other school personnel on 

school property. 
_ School. — A public school, charter school, community college, 

nonpublic school, or home school. 
School administrator. — The person who is required to sign 

certificates under subdivision (4) of subsection (n) of this section. 

. School property. — The physical premises of the school, school 

buses or other vehicles under the school’s control or contract and 

that are used to transport students, and school-sponsored curric- 

ular or extracurricular activities that occur on or off the physical 

premises of the school. 
h. Student. — A person who desires to obtain a permit or license 

issued under this section. 

fq) 

me 

ee} 

(2) Any student who was subject to disciplinary action for enumerated 

student conduct that occurred either after the first day of July before 

the school year in which the student enrolled in the eighth grade or 

after the student’s fourteenth birthday, whichever event occurred 

first, is subject to this subsection. 
(3) A student who is subject to this subsection is eligible for a certificate 

when the school administrator determines that the student has 

exhausted all administrative appeals connected to the disciplinary 

action and that one of the following conditions is met: 

a. The enumerated student conduct occurred before the student 

reached the age of 15, and the student is now at least 16 years old. 

b. The enumerated student conduct occurred after the student 

reached the age of 15, and it is at least one year after the date the 

student exhausted all administrative appeals connected to the 

disciplinary action. 
c. The student needs the certificate in order to drive to and from 

school, a drug or alcohol treatment counseling program, as 

appropriate, or a mental health treatment program, and no other 

transportation is available. 
(4) A student whose permit or license is denied or revoked due to 

ineligibility for a certificate under this subsection may otherwise be 

eligible for a certificate if, after six months from the date of the 

ineligibility, the school administrator determines that one of the 

following conditions is met: 
a. The student has returned to school or has been placed in an 

alternative educational setting, and has displayed exemplary 

student behavior, as defined by the applicable State entity. 

b. The disciplinary action was for the possession or sale of an 

alcoholic beverage or an illegal controlled substance on school 

property, and the student subsequently attended and successfully 
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completed, as defined by the applicable State entity, a drug or 
alcohol treatment counseling program, as appropriate. (1935, c. 
52, s. 6; 1953, c. 355; 1955, c. 1187, s. 8; 1963, c. 968, ss, 2, OA: 
1965, G 410, SOs! 1171. 1967, C 694: 1969, c: 37; 1973, C. 191, Ss. 
1. 2: ¢. 664, 8s. 1, 2: 1975, c. 79: c. 716, 8. 5; 1979, c. 101; c. 667, ss. 
15, 16, 41; 1981 (Reg. Sess., 1982), c. 1257, s. 2; 1989 (Reg. Sess., 
1990), c. 1021, Seal 99 Vy ic: 689, s. 326; 1993, c. 539, s. 319; 1994, 
Ex. Sess., CuZer si 14(c); 1997- 16S 1997-443, ey) 20; 
1997-507, s. 1; 1998- 149, ss. 2.1, 2. 2, 2B WAAL 2 0: 1998- 2A Zig, 
9.21(c); 1999-243, ss. 1, 2; 1999-276, ale 1999-387, s. 4; 1999-452, 

s. 9: 2001-194, s. 1; 2001-487, s. 51.5(a),) 

Editor’s Note. — Session Laws 1997-16, s. 
10 provides that this act does not appropriate 
funds to the Division to implement this act nor 
does it obligate the General Assembly to appro- 
priate funds to implement this act. 

Session Laws 1997-507, s. 6, effective Sep- 
tember 17, 1997, provides that the State Board 
of Education shall initiate and coordinate meet- 
ings in order to develop coordinated rules, pol- 
icies, and guidelines needed to implement the 
act. 

Session Laws 1997-507, s. 7, effective Sep- 
tember 17, 1997, provides the State Board of 
Education shall study the effectiveness of this 
act on the dropout rates and progress toward 
graduation of students under the age of 18 and 
shall report the results of this study to the Joint 
Legislative Education Oversight Committee 
and the Fiscal Division by November 15, 2002. 

Session Laws 1997-507, s. 8, effective Sep- 
tember 17, 1997, provides that the act consti- 
tutes a recent act of the General Assembly 
within the meaning of G.S. 150B-21.1, and that 
agencies are authorized to adopt temporary 
rules to implement the act. 

Session Laws 1997-507, s. 9, effective Sep- 
tember 17, 1997, is a severability clause. 

Session Laws 1999-2438, s. 10, provides that 
the State Board of Education shall initiate and 
coordinate meetings with the Division of 
Nonpublic Education in the Office of the Gov- 
ernor, with representatives of nonpublic 
schools, and with the State Board of Commu- 
nity Colleges in order to develop coordinated 
rules, policies, and guidelines needed to imple- 
ment the act. 

Session Laws 1999-243, s. 11, provides that 

CASE 

Conflicting Presumptions. — While this 
section created a presumption that plaintiff, 
mother of the driver, occupying the front pas- 
senger seat, had the right to control and direct 
the operation of the vehicle by her son, who was 
operating under a learner’s permit, but the 
facts of the case also implicated a conflicting 
presumption, namely the rule of law that her 

the amendments by the act become effective 
July 1, 2000. Further, the act does not apply to 
any person who held a valid North Carolina 
limited learner’s permit issued before Decem- 
ber 1, 1997, who held a valid North Carolina 
learner’s permit issued before December 1, 
1997, or who was a provisional licensee and 
held a valid North Carolina drivers license 
issued before December 1, 1997. The act shall 
apply only to conduct committed on or after 
July 1, 2000, by a person who is expelled, 
suspended, or placed in an alternative educa- 
tional setting as a result of that conduct. 

Effect of Amendments. — Session Laws 
1999-243, ss. 1 and 2, effective July 1, 2000, in 
the introductory language of subsection (n), 
substituted “must” for “and who does not” and 
inserted “or” following “or its equivalent”; 
added subdivision (n)(1a); in the last paragraph 
of subsection (n), substituted “G.S. 115C- 
12(28)” for “G.S. 115C-12(27),” and deleted 
“G.S.” preceding “115-D-5(a3)” and “115C-566;” 
and added subsection (n1). See editor’s note for 
applicability. 

Session Laws 1999-387, s. 4, effective July 1, 
2000, inserted “bringing” near the beginning of 
subdivision (n1)(1)d2 and substituted “curricu- 
lar or extracurricular” for “or school-related” in 
subdivision (n1)(1)g. 

Session Laws 2001-194, s. 1, effective June 
13, 2001, inserted “srandparent,” in the first 
sentence “of subsection (k). 

Session Laws 2001-487, s. sie effective May 
1, 2002, added new subdivision (h)(2a). 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 491. 

NOTES 

husband as owner of the vehicle and a passen- 
ger there in the vehicle had the right to control 
and direct its operation unless he relinquished 
that right, based on plaintiff’s and her hus- 
band’s equal rights to control son’s operation of 
the vehicle, person who actually exercised the 
right to control son’s driving would bear respon- 
sibility therefor. McFetters v. McFetters, 98 
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N.C. App. 187, 390 S.E.2d 348, cert. denied, 327 
N.C. 140, 394 S.E.2d 177 (1990). 
Presumption of Control. — This section 

creates a presumption that the statutorily ap- 
proved person occupying the front passenger 
seat has the right to control and direct the 
operation of the vehicle. Stanfield v. Tilghman 
ex rel. Stanfield, 117 N.C. App. 292, 450 S.E.2d 
751 (1994), rev’d on other grounds, 342 N.C. 
389, 464 S.E.2d 294 (1995). 

While front seat passenger who was a li- 
censed driver was presumed to have “the right 
to control” the vehicle, this presumption does 
not translate into an irrebuttable presumption 
“of control” so as to impute negligence or estab- 
lish contributory negligence, as a matter of law, 
without regard for exigent circumstances or 
general negligence principles. Stanfield  v. 
Tilghman, 342 N.C. 389, 464 S.E.2d 294 (1995). 

Statutorily Approved Person May Re- 
cover Damages. — The negligence of a driver, 
operating an automobile under a valid learner’s 

ART. 2. UNIFORM DRIVER’S LICENSE ACT §20-13 

permit pursuant to subsection (b), is not im- 
puted to the statutorily approved person who 
occupies the seat next to the permittee and who 
has the right to control and direct the permit- 
tee’s operation of the car. Therefore, the statu- 
torily approved person is not precluded from 
recovering damages for personal injuries sus- 
tained as a result of the permittee’s sudden 
negligence. Stanfield v. Tilghman, 342 N.C. 
389, 464 S.E.2d 294 (1995). 

If the permittee’s negligent operation of 
a vehicle was imputed, in all instances as a 
matter of law to the supervising adult, 
such adults, including driver education instruc- 
tors, would be less inclined to serve as supervi- 
sors over a permittee’s practice driving, thus 
militating against our public policy and prac- 
tice regarding drivers’ education. Stanfield v. 
Tilghman, 342 N.C. 389, 464 S.E.2d 294 (1995). 

Cited in Monk v. Cowan Transp., Inc., 121 
N.C. App. 588, 468 S.E.2d 407 (1996). 

§ 20-11.1: Repealed by Session Laws 1965, c. 410, s. 4. 

§ 20-12: Repealed by Session Laws 1997-16, s. 6. 

§ 20-12.1. Impaired supervision or instruction. 

(a) It is unlawful for a person to serve as a supervising driver under G.S. 
20-7(1) or G.S. 20-11 or as an approved instructor under G.S. 20-7(m) in any of 
the following circumstances: 

(1) While under the influence of an impairing substance. 
(2) After having consumed sufficient alcohol to have, at any relevant time 

after the driving, an alcohol concentration of 0.08 or more. 
(b) An offense under this section is an implied-consent offense under G.S. 

20-16.2, (1977, c. 116, ss. 1, 2; 1981, c. 412, s. 4; c: 747, s. 66; 1983, c. 435, s. 9; 
1993, c. 285, s. 2; 1997-16, s. 7; 1997-443, s. 32.20.) 

Editor’s Note. — Session Laws 1997-16, s. 

10 provides that this act does not appropriate 

does it obligate the General Assembly to appro- 
priate funds to implement this act. 

funds to the Division to implement this act nor 

§ 20-13. Suspension of license of provisional licensee. 

(a) The Division may suspend, with or without a preliminary hearing, the 

operator’s license of a provisional licensee upon receipt of notice of the 

licensee’s conviction of a motor vehicle moving violation, in accordance with 

subsection (b), if the offense was committed while the person was still a 
provisional licensee. As used in this section, the phrase “motor vehicle moving 

violation” does not include the offenses listed in the third paragraph of G.S. 

20-16(c) for which no points are assessed, nor does it include equipment 
violations specified in Part 9 of Article 3 of this Chapter. However, if the 

Division revokes without a preliminary hearing and the person whose license 

is being revoked requests a hearing before the effective date of the revocation, 

the licensee retains his license unless it is revoked under some other provision 

of the law, until the hearing is held, the person withdraws his request, or he 
fails to appear at a scheduled hearing. 
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(b) The Division may suspend the license of a provisional licensee as follows: 
(1) For the first motor vehicle moving violation, the Division may not 

suspend the license of the provisional licensee. 
(2) For conviction of a second motor vehicle moving violation committed 

within 12 months of the date the first offense was committed, the 
Division may suspend the licensee’s license for up to 30 days. 

(3) For conviction of a third motor vehicle moving violation committed 
within 12 months of the date the first offense was committed, the 
Division may suspend the licensee’s license for up to 90 days. 

(4) For conviction of a fourth motor vehicle moving violation committed 
within 12 months of the date the first offense was committed, the 
Division may suspend the licensee’s license for up to six months. 

The Division may, in lieu of suspension and with the written consent of the 
licensee, place the licensee on probation for a period of not more than 12 
months on such terms and conditions as the Division sees fit to impose. 

If the Division suspends the provisional licensee’s license for at least 90 days 
without a preliminary hearing, the parent, guardian or other person standing 
in loco parentis of the provisional licensee may request a hearing to determine 
if the provisional licensee’s license should be restored on a probationary status. 
The Division may wait until one-half the period of suspension has expired to 
hold the hearing. The Division may place the licensee on probation for up to 12 
months on such terms and conditions as the Division sees fit to impose, if the 
licensee consents in writing to the terms and conditions of probation. 

(c) In the event of conviction of two or more motor vehicle moving offenses 
committed on a single occasion, a licensee shall be charged, for purposes of this 
section, with only one moving offense, except as otherwise provided. 

(d) The suspension provided for in this section is in addition to any other 
remedies which the Division may have against a licensee under other provi- 
sions of law; however, when the license of any person is suspended under this 
section and at the same time is also suspended under other provisions of law, 
the suspensions run concurrently. 

(e) Repealed by Session Laws 1987, c. 869, s. 14, effective January 1, 1988. 
(1963, c. 968, s. 1; 1965, c. 897; 1967, c. 295, s. 1; 1971, c. 120, ss. 1, 2; 1973, ¢. 
439; 1975, c. 716, s. 5; 1979, c. 555, s. 1; 1983, c. 538, ss. 1, 2; 1983 (Reg. Sess., 
1984), c. 1101, s. 3; 1987, c. 744, ss. 3, 4; c. 869, s. 14.) 

CASE NOTES 

Where the law directs suspension, revo- _vidual’s capacity to operate a motor vehicle 
cation, or nonissuance of a driver’s li- safely are manifestly questionable. Evans v. 
cense, the grounds are convictions for moving Roberson, 69 N.C. App. 644, 317 S.E.2d 715 
violations, or other statutory violations relating (1984), rev’d on other grounds and modified, 
to highway safety, or situations where an indi- 314 N.C. 315, 333 S.E.2d 228 (1985). 

OPINIONS OF ATTORNEY GENERAL 

Operation of Vehicle with Improper Whitesides, Fourteenth Solicitorial District, 41 
Taillights Is a Moving Violation. — See N.C.A.G. 211 (1971). 
opinion of Attorney General to Mr. Henry M. 

§ 20-13.1: Repealed by Session Laws 1979, c. 555, s. 2. 
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§ 20-13.2. Grounds for revoking provisional license. 

(a) The Division must revoke the license of a person convicted of violating 
the provisions of G.S. 20-138.3 upon receipt of a record of the licensee’s 
conviction. 

(b) If a person is convicted of an offense involving impaired driving and the 
offense occurs while he is less than 21 years old, his license must be revoked 
meget this section in addition to any other revocation required or authorized by 
aw. 

(c) Ifa person willfully refuses to submit to a chemical analysis pursuant to 
G.S. 20-16.2 while he is less than 21 years old, his license must be revoked 
under this section, in addition to any other revocation required or authorized 
by law. A revocation order entered under authority of this subsection becomes 
effective at the same time as a revocation order issued under G.S. 20-16.2 for 
the same willful refusal. 

(cl) Upon receipt of notification from the proper school authority that a 
person no longer meets the requirements for a driving eligibility certificate 
under G.S. 20-11(n), the Division must expeditiously notify the person that his 
or her permit or license is revoked effective on the tenth calendar day after the 
mailing of the revocation notice. The Division must revoke the permit or 
license of that person on the tenth calendar day after the mailing of the 
revocation notice. Notwithstanding subsection (d) of this section, the length of 
revocation must last for the following periods: 

(1) If the revocation is because of ineligibility for a driving eligibility 
certificate under G.S. 20-11(n)(1), then the revocation shall last until 
the person’s eighteenth birthday. 

(2) If the revocation is because of ineligibility for a driving eligibility 
certificate under G.S. 20-11(n1), then the revocation shall be for a 
period of one year. 

For a person whose permit or license was revoked due to ineligibility for a 
driving eligibility certificate under G.S. 20-11(n)(1), the Division must restore 
a person’s permit or license before the person’s eighteenth birthday, if the 
person submits to the Division one of the following: 

(1) A high school diploma or its equivalent. 
(2) A driving eligibility certificate as required under G.S. 20-11(n). 

For a person whose permit or license was revoked due to ineligibility for a 
driving eligibility certificate under G.S. 20-11(n1), the Division shall restore a 
person’s permit or license before the end of the revocation period, if the person 
submits to the Division a driving eligibility certificate as required under G.S. 
20-11(n). 

Notwithstanding any other law, the decision concerning whether a driving 
eligibility certificate was properly issued or improperly denied shall be 
appealed only as provided under the rules adopted in accordance with G.S. 
115C-12(28), 115D-5(a3), or 115C-566, whichever is applicable, and may not be 
appealed under this Chapter. 

(c2) The Division must revoke the permit or license of a person under the 

age of 18 upon receiving a record of the person’s conviction for malicious use of 

an explosive or incendiary device to damage property (G.S. 14-49(b) and (b1)); 

conspiracy to injure or damage by use of an explosive or incendiary device (G.S. 

14-50); making a false report concerning a destructive device in a public 

building (G.S. 14-69.1(c)); perpetrating a hoax concerning a destructive device 

in a public building (G.S. 14-69.2(c)); possessing or carrying a dynamite 

cartridge, bomb, grenade, mine, or powerful explosive on educational property 

(G.S. 14-269.2(b1)); or causing, encouraging, or aiding a minor to possess or 

carry a dynamite cartridge, bomb, grenade, mine, or powerful explosive on 
educational property (G.S. 14-269.2(c1)). 

217 



$20-13)2 CH. 20. MOTOR VEHICLES §$20-13.2 

(d) The length of revocation under this section shall be one year. Revoca- 
tions under this section run concurrently with any other revocations. 

(e) Before the Division restores a driver’s license that has been suspended or 
revoked under any provision of this Article, other than G.S. 20-24.1, the person 
seeking to have his driver’s license restored shall submit to the Division proof 
that he has notified his insurance agent or company of his seeking the 
restoration and that he is financially responsible. Proof of financial responsi- 
bility shall be in one of the following forms: 

(1) A written certificate or electronically-transmitted facsimile thereof 
from any insurance carrier duly authorized to do business in this 
State certifying that there is in effect a nonfleet private passenger 
motor vehicle liability policy for the benefit of the person required to 
furnish proof of financial responsibility. The certificate or facsimile 
shall state the effective date and expiration date of the nonfleet 
private passenger motor vehicle liability policy and shall state the 
date that the certificate or facsimile is issued. The certificate or 
facsimile shall remain effective proof of financial responsibility for a 
period of 30 consecutive days following the date the certificate or 
facsimile is issued but shall not in and of itself constitute a binder or 
policy of insurance or 

(2) A binder for or policy of nonfleet private passenger motor vehicle 
liability insurance under which the applicant is insured, provided 
that the binder or policy states the effective date and expiration date 
of the nonfleet private passenger motor vehicle liability policy. 

The preceding provisions of this subsection do not apply to applicants who do 
not own currently registered motor vehicles and who do not operate nonfleet 
private passenger motor vehicles that are owned by other persons and that are 
not insured under commercial motor vehicle liability insurance policies. In 
such cases, the applicant shall sign a written certificate to that effect. Such 
certificate shall be furnished by the Division and may be incorporated into the 
restoration application form. Any material misrepresentation made by such 
person on such certificate shall be grounds for suspension of that person’s 
license for a period of 90 days. 

For the purposes of this subsection, the term “nonfleet private passenger 
motor vehicle” has the definition ascribed to it in Article 40 of General Statute 
Chapter 58. 

The Commissioner may require that certificates required by this subsection 
be on a form approved by the Commissioner. The financial responsibility 
required by this subsection shall be kept in effect for not less than three years 
after the date that the license is restored. Failure to maintain financial 
responsibility as required by this subsection shall be grounds for suspending 
the restored driver’s license for a period of thirty (30) days. Nothing in this 
subsection precludes any person from showing proof of financial responsibility 
in any other manner authorized by Articles 9A and 18 of this Chapter. (1983, 
c. 435, s. 33; 1987, c. 869, s. 12; 1989, c. 436, s. 3; 1993, c. 285, s. 8; 1995, c. 506, 
ss. 3, 4, 5; 1997-507, s. 2; 1999-243, s. 3; 1999-257, s. 4.) 

Editor’s Note. — Session Laws 1997-507, s. 
8, effective September 17, 1997, provides that 
the act constitutes a recent act of the General 
Assembly within the meaning of G.S. 150B- 
21.1, and that agencies are authorized to adopt 
temporary rules to implement the act. 

Session Laws 1997-507, s. 9, effective Sep- 
tember 17, 1997, is a severability clause. 

Session Laws 1999-248, s. 10, provides that 
the State Board of Education shall initiate and 

coordinate meetings with the Division of 
Nonpublic Education in the Office of the Gov- 
ernor, with representatives of nonpublic 
schools, and with the State Board of Commu- 
nity Colleges in order to develop coordinated 
rules, policies, and guidelines needed to imple- 
ment the act. 

Session Laws 1999-243, s. 11, provides that 
the amendments by the act become effective 
July 1, 2000. Further, the act does not apply to 
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any person who held a valid North Carolina 
limited learner’s permit issued before Decem- 
ber 1, 1997, who held a valid North Carolina 
learner’s permit issued before December 1, 
1997, or who was a provisional licensee and 
held a valid North Carolina drivers license 
issued before December 1, 1997. The act shall 
apply only to conduct committed on or after 
July 1, 2000, by a person who is expelled, 

ART. 2. UNIFORM DRIVER’S LICENSE ACT §20-15.1 

suspended, or placed in an alternative educa- 
tional setting as a result of that conduct. 

Effect of Amendments. — Session Laws 
1999-243, s. 3, effective July 1, 2000, rewrote 
subsection (cl). See editor’s note for applicabil- 
ity. 

Legal Periodicals. — For survey on new 
penalties for criminal behavior in schools, see 
22 Campbell L. Rev. 253 (2000). 

OPINIONS OF ATTORNEY GENERAL 

Regarding the application of this sec- 
tion to three separate groups of drivers 
based upon when driving privileges were 
received, see opinion of Attorney General to 

§ 20-14. Duplicate licenses. 

Michael E. Ward, State Superintendent of Pub- 
lic Instruction, N.C. General Assembly, 1999 
N.C.A.G. 11 (10/14/99). 

A person may obtain a duplicate of a license issued by the Division by paying 
a fee of ten dollars ($10.00) and giving the Division satisfactory proof that any 
of the following has occurred: 

(1) The person’s license has been lost or destroyed. 
(2) It is necessary to change the name or address on the license. 
(3) Because of age, the person is entitled to a license with a different color 

photographic background or a different color border. 
(4) The Division revoked the person’s license, the revocation period has 

expired, and the period for which the license was issued has not 
expired. (1935, c. 52, s. 9; 1943, c. 649, s. 2; 1969, c. 783, s. 2; 1975, c. 
716, s. 5; 1979, c. 667, s. 41; 1981, c. 690, s. 11; 1983, c. 448, s. 3; 1991, 
c. 682, s. 2; c. 689, s. 327; 1991 (Reg. Sess., 1992), c. 1007, s. 28; 1995 
(Reg. Sess., 1996), c. 675, s. 2.) 

CASE NOTES 

Quoted in State v. Teasley, 9 N.C. App. 477, 
176 S.E.2d 838 (1970). 

§ 20-15. Authority of Division to cancel license. 

(a) The Division shall have authority to cancel any driver’s license upon 
determining that the licensee was not entitled to the issuance thereof hereun- 
der, or that said licensee failed to give the required or correct information in his 
application, or committed fraud in making such application. 

(b) Upon such cancellation, the licensee must surrender the license so 
cancelled to the Division. (1935, c. 52, s. 10; 1943, c. 649, s. 3; 1975, c. 716, s. 
5: 1979, c. 667, s. 41.) 

CASE NOTES 

Quoted in Parks v. Howland, 4 N.C. App. 
197, 166 S.E.2d 701 (1969). 

§ 20-15.1. Revocations when licensing privileges forfeited. 

The Division shall revoke the license of a person whose licensing privileges 
have been forfeited under G.S. 15A-1331A, 50-13.12, and 110-142.2. If a 
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revocation period set by this Chapter is longer than the revocation period 
resulting from the forfeiture of licensing privileges, the revocation period in 
this Chapter applies. (1994, Ex. Sess., c. 20, s. 2; 1995, c. 538, s. 2(a).) 

§ 20-16. Authority of Division to suspend license. 

(a) The Division shall have authority to suspend the license of any operator 
with or without a preliminary hearing upon a showing by its records or other 
satisfactory evidence that the licensee: 

(1) through (4) Repealed by Session Laws 1979, c. 36; 
(5) Has, under the provisions of subsection (c) of this section, within a 

three-year period, accumulated 12 or more points, or eight or more 
points in the three-year period immediately following the reinstate- 
ment of a license which has been suspended or revoked because of a 
conviction for one or more traffic offenses; 

(6) Has made or permitted an unlawful or fraudulent use of such license 
or a learner’s permit, or has displayed or represented as his own, a 
license or learner’s permit not issued to him; 

(7) Has committed an offense in another state, which if committed in this 
State would be grounds for suspension or revocation; 

(8) Has been convicted of illegal transportation of alcoholic beverages; 
(8a) Has been convicted of impaired instruction under G.S. 20-12.1; 
(8b) Has violated on a military installation a regulation of that installa- 

tion prohibiting conduct substantially similar to conduct that consti- 
tutes impaired driving under G.S. 20-138.1 and, as a result of that 
violation, has had his privilege to drive on that installation revoked or 
suspended after an administrative hearing authorized by the com- 
manding officer of the installation and that commanding officer has 
general court martial jurisdiction; 

(9) Has, within a period of 12 months, been convicted of two or more 
charges of speeding in excess of 55 and not more than 80 miles per 
hour, or of one or more charges of reckless driving and one or more 
eee of speeding in excess of 55 and not more than 80 miles per 
our; 

(10) Has been convicted of operating a motor vehicle at a speed in excess 
of 75 miles per hour on a public road or highway where the maximum 
speed is less than 70 miles per hour; 

(10a) Has been convicted of operating a motor vehicle at 2 speed in excess 
of 80 miles per hour on a public highway where the maximum speed 
is 70 miles per hour; or 

(11) Has been sentenced by a court of record and all or a part of the 
sentence has been suspended and a condition of suspension of the 
deer is that the operator not operate a motor vehicle for a period 
of time. 

However, if the Division revokes without a preliminary hearing and the person 
whose license is being revoked requests a hearing before the effective date of 
the revocation, the licensee retains his license unless it is revoked under some 
other provision of the law, until the hearing is held, the person withdraws his 
request, or he fails to appear at a scheduled hearing. 

(b) Pending an appeal from a conviction of any violation of the motor vehicle 
laws of this State, no driver’s license shall be suspended by the Division of 
Motor Vehicles because of such conviction or because of evidence of the 
commission of the offense for which the conviction has been had. 

(c) The Division shall maintain a record of convictions of every person 
licensed or required to be licensed under the provisions of this Article as an 
operator and shall enter therein records of all convictions of such persons for 
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any violation of the motor vehicle laws of this State and shall assign to the 
record of such person, as of the date of commission of the offense, a number of 
points for every such conviction in accordance with the following schedule of 
convictions and points, except that points shall not be assessed for convictions 
resulting in suspensions or revocations under other provisions of laws: 
Further, any points heretofore charged for violation of the motor vehicle 
inspection laws shall not be considered by the Division of Motor Vehicles as a 
basis for suspension or revocation of driver’s license: 

Schedule of Point Values 
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Schedule of Point Values for Violations While Operating a Commercial 
Motor Vehicle 
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Possessing alcoholic beverages in the passenger area of 
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The above provisions of this subsection shall only apply to violations and 
convictions which take place within the State of North Carolina. The Schedule 
of Point Values for Violations While Operating a Commercial Motor Vehicle 
shall not apply to any commercial motor vehicle known as an “aerial lift truck” 
having a hydraulic arm and bucket station, and to any commercial motor 
vehicle known as a “line truck” having a hydraulic lift for cable, if the vehicle 
is owned, operated by or under contract to a public utility, electric or telephone 
membership corporation or municipality and used in connection with instal- 
lation, restoration or maintenance of utility services. 

No points shall be assessed for conviction of the following offenses: 

Overloads 
Over length 
Over width 
Over height 
Illegal parking 
Carrying concealed weapon 
Improper plates 
Improper registration 
Improper muffler 
Improper display of license plates or dealers’ tags 
Unlawful display of emblems and insignia 
Failure to display current inspection certificate. 

In case of the conviction of a licensee of two or more traffic offenses 
committed on a single occasion, such licensee shall be assessed points for one 
offense only and if the offenses involved have a different point value, such 
licensee shall be assessed for the offense having the greater point value. 
Upon the restoration of the license or driving privilege of such person whose 

license or driving privilege has been suspended or revoked because of convic- 
tion for a traffic offense, any points that might previously have been accumu- 
lated in the driver’s record shall be cancelled. 
Whenever any licensee accumulates as many as seven points or accumulates 

as many as four points during a three-year period immediately following 
reinstatement of his license after a period of suspension or revocation, the 
Division may request the licensee to attend a conference regarding such 
licensee’s driving record. The Division may also afford any licensee who has 
accumulated as many as seven points or any licensee who has accumulated as 
many as four points within a three-year period immediately following rein- 
statement of his license after a period of suspension or revocation an opportu- 
nity to attend a driver improvement clinic operated by the Division and, upon 
the successful completion of the course taken at the clinic, three points shall be 
deducted from the licensee’s conviction record; provided, that only one deduc- 
tion a points shall be made on behalf of any licensee within any five-year 
period. 
When a license is suspended under the point system provided for herein, the 

first such suspension shall be for not more than 60 days; the second such 
suspension shall not exceed six months and any subsequent suspension shall 
not exceed one year. 
Whenever the driver’s license of any person is subject to suspension under 

this subsection and at the same time also subject to suspension or revocation 
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under other provisions of laws, such suspensions or revocations shall run 

concurrently. 
In the discretion of the Division, a period of probation not to exceed one year 

may be substituted for suspension or for any unexpired period of suspension 

under subsections (a)(1) through (a)(10a) of this section. Any violation of 

probation during the probation period shall result in a suspension for the 

unexpired remainder of the suspension period. Any accumulation of three or 

more points under this subsection during a period of probation shall constitute 

a violation of the condition of probation. 
(d) Upon suspending the license of any person as authorized in this section, 

the Division shall immediately notify the licensee in writing and upon his 

request shall afford him an opportunity for a hearing, not to exceed 60 days 

after receipt of the request, unless a preliminary hearing was held before his 

license was suspended. Upon such hearing the duly authorized agents of the 

Division may administer oaths and may issue subpoenas for the attendance of 

witnesses and the production of relevant books and papers and may require a 

reexamination of the licensee. Upon such hearing the Division shall either 

rescind its order of suspension, or good cause appearing therefor, may extend 

the suspension of such license. Provided further upon such hearing, prelimi- 

nary or otherwise, involving subsections (a)(1) through (a)(10a) of this section, 

the Division may for good cause appearing in its discretion substitute a period 

of probation not to exceed one year for the suspension or for any unexpired 

period of suspension. Probation shall mean any written agreement between 

the suspended driver and a duly authorized representative of the Division and 

such period of probation shall not exceed one year, and any violation of the 

probation agreement during the probation period shall result in a suspension 

for the unexpired remainder of the suspension period. The authorized agents 

of the Division shall have the same powers in connection with a preliminary 

hearing prior to suspension as this subsection provided in connection with 

hearings held after suspension. These agents shall also have the authority to 

take possession of a surrendered license on behalf of the Division if the 

suspension is upheld and the licensee requests that the suspension begin 

immediately. 
(e) The Division may conduct driver improvement clinics for the benefit of 

those who have been convicted of one or more violations of this Chapter. Each 

driver attending a driver improvement clinic shall pay a fee of twenty-five 

dollars ($25.00). 
(e1) Notwithstanding any other provision of this Chapter, if the Division 

suspends the license of an operator pursuant to subdivisions (a)(9), (a)(10), or 

(a\(10a) of this section, upon the first suspension only, a district court judge 

may allow the licensee a limited driving privilege or license for a period not to 

exceed 12 months, provided he has not been convicted of any other motor 

vehicle moving violation within the previous 12 months. The limited driving 

privilege shall be issued in the same manner and under the terms and 

conditions prescribed in G.S. 20-16.1(b)(1), (2), (3), (4), and (5). 

(e2) If the Division revokes a person’s drivers license pursuant to G.S. 

90-17(a)(16), a judge may allow the licensee a limited driving privilege for a 

period not to exceed the period of revocation. The limited driving privilege shall 

be issued in the same manner and under the terms and conditions prescribed 

in G.S. 20-16.1(b)(1), (2), (3), (4), (5), and (g). (1935, ¢. 52, s. 11; 1947, c. 893, ss. 

1, 2; c. 1067, s. 18; 1949, c. 373, ss. 1, 2; c. 1032, s. 94953) 07 450P 19557: 1152) 

s. 15; c. 1187, ss. 9-12; 1957, c. 499, s. 1; 1959, c. 1242)ss. 1-2;1961, c. 460, ss: 

1, 2(a); 1963, c. 1115; 1965, c. 130; 1967, c. 16; 1971, c. Tea TS ad Weta hd eee Ps Eye hey 

Pc1198; ss. 1, 2;'1973, c.. 17, ss. 1, 2; 1975,.c. 716, 's- St Oise Gags eee aoeale 

1979, c. 36; c. 667, ss. 18, 41; 1981, c. 412, s. 4: c. 747, ss. 33, 66; 1981 (Reg. 

Sess., 1982), c. 1256; 1983, c. 435, s. 10; c. 538, ss. 3-5; c. 798; 1983 (Reg. Sess., 
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1984), c. 1101, s. 4; 1987, c. 744, ss. 1, 2; 1987 (Reg. Sess., 1988), c. 1037, s. 75; 
1989, c. 784, s. 9; 1991, c. 682, s. 3; 1999-330, s. 7; 1999-452, s. 10; 2000-109, 
s. 7(d); 2000-117, s. 2; 2000-155, s. 10; 2001-352, s. 2.) 

Cross References. — As to period of sus- 
pension or revocation, see § 20-19 and note to 
§ 20-17. 

Editor’s Note. — A reference to subdivisions 
(a)(1) through (a)(10a) of this section appears in 
the last paragraph of subsection (c) and in 
subsection (d). Subdivisions (a)(1) through 
(a)(4) were repealed by Session Laws 1979, c. 
36. 

Effect of Amendments. — Session Laws 
2000-109, s. 7(d), effective July 13, 2000, in- 
serted entries for “Careless and reckless driv- 
ing in violation of G.S. 20-140(f)” and “Speeding 
in violation of G.S. 20-141G3)” in the Schedule 
of Point Values for Violations While Operating 
a Commercial Motor Vehicle table. 

Session Laws 2000-117, s. 2, effective Decem- 
ber 1, 2000, inserted the entry for “Failure to 
properly restrain a child in a restraint or seat 

belt” in the Schedule of Point Values table. 
Session Laws 2000-155, s. 10, effective Sep- 

tember 1, 2000, and applicable to offenses com- 
mitted on or after that date, substituted “simi- 
lar to conduct” for “equivalent to conduct” in 
subdivision (a)(8b). 

Session Laws 2001-352, s. 2, effective Decem- 
ber 1, 2001, and applicable to offenses commit- 
ted on or after that date, added subsection (e2). ° 

Legal Periodicals. — For brief discussion of 
the 1949 amendments, see 27 N.C.L. Rev. 371, 
372 (1949). 

For article on administrative hearing for sus- 
pension of driver’s license, see 30 N.C.L. Rev. 27 
(1951). 

For note as to effect of plea of nolo 
contendere, see 32 N.C.L. Rev. 549 (1954). 

For a survey of 1996 developments in consti- 
tutional law, see 75 N.C.L. Rev. 2315 (1997). 

CASE NOTES 

I. In General. 
II. Specific Offenses. 

Ill. Judicial Proceedings. 
IV. Administrative Proceedings. 

I. IN GENERAL. 

Operation of Motor Vehicle on Highway 
Is a Personal Privilege. — A license to oper- 
ate motor vehicles on the public highways of 
North Carolina is a personal privilege and 
property right which may not be denied a 
citizen of this State who is qualified therefor 
under its statutes. In re Donnelly, 260 N.C. 375, 
132 S.E.2d 904 (1963). 
Albeit a Conditional One. — The right of a 

citizen to travel upon the public highways is a 
common right, but the exercise of that right 
may be regulated or controlled in the interest of 
public safety under the police power of the 
State. The operation of a motor vehicle on such 
highways is not a natural right. It is a condi- 
tional privilege, which may be suspended or 
revoked under the police power. Honeycutt v. 
Scheidt, 254 N.C. 607, 119 S.E.2d 777 (1961). 
And Licensee May Not Be Deprived of 

Such Privilege except as Provided by Stat- 
utes. — A license to operate a motor vehicle 
may be suspended or revoked only in accor- 
dance with statutory provisions as they are 
written and construed in this jurisdiction. In re 
Donnelly, 260 N.C. 375, 132 S.E.2d 904 (1963). 
A license to operate a motor vehicle is a 

privilege in the nature of a right of which the 
licensee may not be deprived save in the man- 

ner and upon the conditions prescribed by stat- 
ute. Gibson v. Scheidt, 259 N.C. 339, 130 S.E.2d 
679 (1963). 
Power to issue, suspend or revoke a 

driver’s license is vested exclusively in the 
Division of Motor Vehicles, subject to review 
by the superior court and, upon appeal, by the 
appellate division. Smith v. Walsh, 34 N.C. App. 
287, 238 S.E.2d 157 (1977). 

Power to suspend or revoke a driver’s license 
is exclusively in the Department (now Division) 
of Motor Vehicles, subject to review by the 
superior court. State v. Warren, 230 N.C. 299, 
52 S.E.2d 879 (1949). 
And No Discretionary Power Is Con- 

ferred on Superior Court. — Under subdivi- 
sion (a)(10) of this section and § 20-19(b), the 
discretionary authority to suspend petitioner’s 
license for a period not exceeding 12 months 
was vested exclusively in the Division of Motor 
Vehicles. No discretionary power was conferred 
upon a superior court. Smith v. Walsh, 34 N.C. 
App. 287, 238 S.E.2d 157 (1977). 
Where the facts as found by the trial court 

were in exact conformity with the suspension 
provisions of subdivision (a)(5), the Depart- 
ment (now Division) had complete authority by 
law to suspend petitioner’s license, and the 
superior court judge had no authority to substi- 
tute his discretion for that of the Department 
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(now Division). In re Grubbs, 25 N.C. App. 232, 
212 S.E.2d 414 (1975). 
When a person is convicted of a criminal 

offense, the court has no authority to pronounce 
judgment suspending or revoking his operator’s 
license or prohibiting him from operating a 
motor vehicle during a specified period. State v. 
Cole, 241 N.C. 576, 86 S.E.2d 203 (1955). 

Judicial Review of Suspensions and Re- 
vocations. — Discretionary suspension and 
revocations of licenses by the Department (now 
Division) of Motor Vehicles are reviewable un- 
der § 20-25, but mandatory revocations under 

§ 20-17 are not so reviewable. In re Wright, 228 

N.C. 584, 46 S.E.2d 696 (1948). See State v. 
Cooper, 224 N.C. 100, 29 S.E.2d 18 (1944); 
Winesett v. Scheidt, 239 N.C. 190, 79 S.H.2d 

501 (1954); Fox v. Scheidt, 241 N.C. 31, 84 
S.E.2d 259 (1954); State v. Cole, 86 S.E.2d 203 

(1955); Harrell v. Scheidt, 243 N.C. 735, 92 

S.E.2d 182 (1956). 
Provisions of Subsection (d) and Other 

Statutes Satisfy Requirements of Due Pro- 

cess. — The provisions of § 20-48, together 

with the provisions of subsection (d) of this 

section, relating to the right of review, and the 

provisions of § 20-25, relating to the right of 

appeal, satisfy the requirements of procedural 

due process. State v. Teasley, 9 N.C. App. 477, 

176 S.E.2d 838, appeal dismissed, 277 N.C. 

459, 177 S.E.2d 900 (1970); State v. Atwood, 27 

N.C. App. 445, 219 S.E.2d 521 (1975), rev'd on 

other grounds, 290 N.C. 266, 225 S.E.2d 543 

(1976). 
Former Subdivision (a)(5) Unconstitu- 

tional. — Before its amendment in 1959, sub- 

division (a)(5) of this section provided for sus- 

pension of the license of a driver who was “an 

habitual violator of the traffic laws.” This pro- 

vision was held to be an unconstitutional grant 

of legislative power to the Department (now 

Division) of Motor Vehicles, since it did not 

contain any fixed standard or guide to which 

the Department (now Division) must conform 

but on the contrary left it to the sole discretion 

of the Commissioner of the Department (now 

Division) to determine when a driver was an 

habitual violator of the traffic laws. Harvel v. 

Scheidt, 249 N.C. 699, 107 S.E.2d 549 (1959), 

holding also that a point system set up and 

used by the Department (now Division) did not 

furnish an adequate standard or guide. 

Where the law directs suspension, revo- 

cation, or nonissuance of a driver’s li- 

cense, the grounds are convictions for 

moving violations, or other statutory viola- 

tions relating to highway safety, or situations 

where an individual’s capacity to operate a 

motor vehicle safely are manifestly question- 

able. Evans v. Roberson, 69 N.C. App. 644, 317 

S.E.2d 715 (1984), rev'd on other grounds and 

modified, 314 N.C. 315, 333 S.E.2d 228 (1985). 

Applied in Whedbee v. Powell, 41 N.C. App. 
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250, 254 S.E.2d 645 (1979); Baggett v. Peters, 
49 N.C. App. 435, 271 S.E.2d 581 (1980); Belk v. 
Peters, 63 N.C. App. 196, 303 S.E.2d 641 

(1983). 
Stated in State ex rel. Commissioner of Ins. 

v. North Carolina Auto. Rate Admin. Office, 293 

N.C. 365, 239 S.E.2d 48 (1977); State v. MaGee, 

75 N.C. App. 357, 330 S.E.2d 825 (1985). 
Cited in In re Nowell, 293 N.C. 235, 237 

S.E.2d 246 (1977); Heritage Village Church & 
Missionary Fellowship, Inc. v. State, 40 N.C. 
App. 429, 253 S.E.2d 473 (1979); State v. 
Robinson, 40 N.C. App. 514, 253 S.E.2d 311 
(1979); Noyes v. Peters, 40 N.C. App. 763, 253 
S.E.2d 584 (1979); Davis v. Hiatt, 92 N.C. App. 
748, 376 S.E.2d 44 (1989); State v. Nobles, 107 
N.C. App. 627, 422 S.E.2d 78 (1992); 333 N.C. 

787, 429 S.E.2d 716 (1993). 

II. SPECIFIC OFFENSES. 

Enumerated Offenses Are “Moving Vio- 
lations”. — The legislature considered the 
enumerated offenses in this section, including 
“no operator’s (now ‘driver’s’) license,” to be 

moving violations. Underwood v. Howland, 274 

N.C. 473, 164 S.E.2d 2 (1968). 
Revocation or Suspension Not Manda- 

tory for Reckless Driving. — The offense of 

reckless driving in violation of § 20-140 is not 

an offense for which, upon conviction, the revo- 

cation or suspension of an operator’s license is 

mandatory. In re Bratton, 263 N.C. 70, 138 

S.E.2d 809 (1964). 
Subdivision (a)(9) of This Section Did 

Not Repeal by Implication § 20-17(6). — 

Section 20-17(6) authorizing the mandatory re- 

vocation of a driver’s license upon two convic- 

tions of reckless driving within a 12-month 

period was not repealed by implication by the 

subsequent enactment of subdivision (a)(9) of 

this section authorizing the discretionary sus- 

pension of a driver’s license upon one or more 

convictions of reckless driving and one or more 

convictions of speeding in excess of 44 (now 55) 

mph and not more than 75 (now 80) mph, 

within a 12-month period. Person v. Garrett, 

280 N.C. 163, 184 S.E.2d 873 (1971). 

Effect of Point System on Subdivision 

(a)(9). — The provisions of the 1959 amend- 

ment, establishing the point system, did not 

purport to repeal, modify or change in any 

manner the provisions of subdivision (a)(9) of 

this section. Honeycutt v. Scheidt, 254 N.C. 

607, 119 S.E.2d 777 (1961). 

Hence, in canceling the points accumulated 

over the period stipulated in subsection (c) of 

this section, upon which a suspension may be 

ordered, such cancellation does not cancel or 

change the number of convictions upon which a 

license may be suspended under the provisions 

of subdivision (a)(9). Honeycutt v. Scheidt, 254 

N.C. 607, 119 S.E.2d 777 (1961). 
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The Department (now Division) of Motor Ve- 
hicles properly suspends a motor vehicle oper- 
ator’s license upon proof that the licensee had 
been convicted of speeding 60 miles per hour in 
a 50-mile-per-hour zone on two separate occa- 
sions within a 12-month period, even though 
one of the occasions had theretofore been used 
as the basis for a prior suspension of the li- 
cense. Honeycutt v. Scheidt, 254 N.C. 607, 119 
S.E.2d 777 (1961). 
Conviction of Drunken Driving in An- 

other State. — Upon a receipt of notification 
from the highway department of another state 
that a resident of this State had there been 
convicted of drunken driving, the Department 
(now Division) of Motor Vehicles has the right 
to suspend the driving license of such person. 
In re Wright, 228 N.C. 301, 45 S.E.2d 370 
(1947). 

Failure to Appear for Trial for Driving 
Under the Influence in Another State. — 
Motorist who received citation for driving un- 
der the influence in South Carolina and then 
forfeited bond by not appearing in court had his 
driver’s license properly revoked even though 
no warrant was issued. Sykes v. Hiatt, 98 N.C. 
App. 688, 391 S.E.2d 834 (1990). 

Il. JUDICIAL PROCEEDINGS. 

Conviction Must Be Followed by Appeal- 
able Judgment. — In view of the provision in 
§ 20-24(c) to the effect that a “conviction,” 
when used in this Article, shall mean a final 

conviction, it would seem that before a license 
may be revoked pursuant to the provisions of 
this section, there must be a conviction of two 
or more offenses enumerated in subdivision 
(a)(9) of this section, followed by a judgment 
from which an appeal might have been or may 
be taken. Barbour v. Scheidt, 246 N.C. 169, 97 
S.E.2d 855 (1957). 
Conviction Is Not Final Where Prayer 

for Judgment Is Continued on Payment of 
Costs. — Where, in prosecutions for speeding, 
prayer for judgment is continued upon payment 
of the costs, there are no final convictions 
within the purview of § 20-24(c), and defen- 
dant’s license to drive may not be revoked 
pursuant to this section. Barbour v. Scheidt, 
246 N.C. 169, 97 S.E.2d 855 (1957). 
Judgment in Excess of Jurisdiction of 

Court. — A judgment of the superior court 
requiring a defendant to surrender his license 
to drive a motor vehicle and prohibiting him 
from operating such vehicles for a specified 
period is in excess of the jurisdiction of such 
court and is void. State v. Cooper, 224 N.C. 100, 
29 S.E.2d 18 (1944). 
A provision in a judgment in a prosecution for 

violation of a statutory provision regulating the 
operation of motor vehicles, that defendant’s 
license be surrendered and that defendant not 
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operate a motor vehicle on the public highways 
for a stipulated period, is void and will be 
stricken on appeal. State v. Warren, 230 N.C. 
299, 52 S.E.2d 879 (1949). 
Court May Make Surrender of License a 

Condition to Suspension of Sentence. — 
While the Department (now Division) of Motor 
Vehicles is given the exclusive authority to 
suspend or revoke a driver’s license, a court, 
either upon a plea of guilty or nolo contendere, 
may make the surrender of defendant’s driver’s 
license a condition upon which prison sentence 
or other penalty is suspended. Winesett v. 
Scheidt, 239 N.C. 190, 79 S.E.2d 501 (1954). 

IV. ADMINISTRATIVE PROCEEDINGS. 

Suspension of License a Civil Proceed- 
ing. — A proceeding to suspend an operator’s 
license under this section is civil and not crim- 
inal in its nature. Honeycutt v. Scheidt, 254 
N.C. 607, 119 S.E.2d 777 (1961). 

Section Construed with § 20-23. — This 
section and § 20-23 are parts of the same 
statute relating to the same subject matter and 
must be construed in pari materia. In re 
Wright, 228 N.C. 584, 46 S.E.2d 696 (1948). 

This section is the real source of authority. 
Section 20-23 prescribes a rule of evidence and 
adds the power of revocation, when this section 
is the basis of action. In re Wright, 228 N.C. 
584, 46 S.E.2d 696 (1948). 

Extraterritorial Jurisdiction Not Con- 
ferred. — The words “other satisfactory evi- 
dence” in this section refer to the form of notice 
of conviction in another state, and confer no 
extraterritorial jurisdiction of the offense itself. 
In re Donnelly, 260 N.C. 375, 1382 S.E.2d 904 
(1963). 

This section and § 20-23 do not contemplate 
a suspension or revocation of license by reason 
of a conviction in North Carolina of an alleged 
offense committed beyond its borders. In re 
Donnelly, 260 N.C. 375, 132 S.E.2d 904 (1963). 
But Evidence Relative to Offenses out- 

side State May Be Considered. — It is 
proper for the Department’s (now Division’s) 
hearing agent to hear and consider evidence 
bearing on guilt and innocence, among other 
things, relative to offenses outside the State, as 
assist him in reaching a decision in the exercise 
of discretionary authority. In re Donnelly, 260 
N.C. 375, 182 S.E.2d 904 (1963). 

Effect of Conviction or Plea of Nolo 
Contendere to Offense Requiring Manda- 
tory Revocation. — Where the Department 
(now Division) of Motor Vehicles suspends or 
revokes a driver’s license under the provisions 
of this section, the Department (now Division) 
must notify the licensee, and upon request 
afford him a hearing which is de novo, with 
right of appeal as prescribed by this section, 
and where the Department (now Division) 
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elects to proceed under this section, it may not 
contend that the licensee has no right of appeal 
because of a conviction of or a plea of nolo 
contendere to an offense requiring mandatory 
revocation of license. Winesett v. Scheidt, 239 
N.C. 190, 79 S.E.2d 501 (1954). 

Division Not Required to Have Valid 
Warrant or Valid Judgment in Files. — 
This section authorizes the Department (now 
Division) to suspend the license of any driver 
with or without preliminary hearing upon a 
showing by its records that the licensee has 
committed an enumerated offense. It does not 
require the Department (now Division) to have 
in its files a “valid warrant” nor a “valid judg- 
ment” before it is authorized to take action. 
Tilley v. Garrett, 8 N.C. App. 556, 174 S.E.2d 

617 (1970). 
“Satisfactory Evidence”. — This section 

uses the phrase “satisfactory evidence.” Satis- 
factory evidence is such as a reasonable mind 
might accept as adequate to support a conclu- 
sion. It is equivalent to sufficient evidence, 
which is defined to be such evidence as in 
amount is adequate to justify the court or jury 
in adopting the conclusion in support of which 
it was adduced. Winesett v. Scheidt, 239 N.C. 
190, 79 S.E.2d 501 (1954). 
Admissibility of Division Records. — The 

records of the Department (now Division) of 
Motor Vehicles, properly authenticated, are 
competent for the purpose of establishing the 
status of a person’s operator’s license and driv- 
ing privilege. State v. Rhodes, 10 N.C. App. 154, 
177 S.E.2d 754 (1970). 
A defendant is entitled to have the contents 

of the official record of the status of his driver’s 
license limited, if he so requests, to the formal 
parts thereof, including the certification and 
seal, plus the fact that under official action of 
the Department (now Division) of Motor Vehi- 
cles the defendant’s license was in a state of 
revocation or suspension on the date he is 
charged with committing the offense under 
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§ 20-28. State v. Rhodes, 10 N.C. App. 154, 177 

S.E.2d 754 (1970). 
Burden of Proof. — In the administrative 

hearing under subsection (d) of this section the 
burden of proof is upon the Department (now 
Division) to show “good cause” for extending the 
suspension of petitioner’s license. Joyner v. 
Garrett, 279 N.C. 226, 182 S.E.2d 553 (1971). 
Upon the hearing held under subsection (d) 

of this section the burden is upon the Depart- 
ment (now Division) to show that petitioner has 
willfully refused to take the test. Joyner v. 
Garrett, 279 N.C. 226, 182 S.E.2d 553 (1971). 
Right of Licensee to Be Confronted by 

and Cross-Examine Adverse Witness. — At 
the administrative hearing, under subsection 
(d) of this section, the licensee has the right to 
be confronted by any witness whose testimony 
is used against him and to cross-examine the 
witness if he so desires. However, this is a right 
which the licensee waives if he does not assert 
it in apt time. Joyner v. Garrett, 279 N.C. 226, 
182 S.E.2d 553 (1971). 
When Licensee Entitled to Review. — A 

licensee is entitled to a review whenever the 
suspension, cancellation, or revocation of a li- 
cense is made in the discretion of the Depart- 
ment (now Division) of Motor Vehicles, whether 
under this section, or § 20-23, or any other 

provision of the statute. Carmichael v. Scheidt, 
249 N.C. 472, 106 S.E.2d 685 (1959). 
Remedy for Improper Deprivation of Li- 

cense. — If a person has been improperly 
deprived of his license by the Department (now 
Division) of Motor Vehicles due to mistake in 
law or fact, his remedy is to apply for a hearing 
as provided by subsection (d) of this section, or 
by petitioning the superior court pursuant to 
§ 20-25. At a hearing under either of these 
statutory provisions, he would be permitted to 

show that the suspension was erroneous. One 

cannot contemptuously ignore the quasi-judi- 

cial determinations made by the Department 

(now Division) of Motor Vehicles. Beaver v. 

Scheidt, 251 N.C. 671, 111 S.E.2d 881 (1960). 

OPINIONS OF ATTORNEY GENERAL 

Operation of Vehicle with Improper 
Taillights Carries Two Points as a Moving 
Violation. — See opinion of Attorney General 

to Mr. Henry M. Whitesides, Fourteenth 

Solicitorial District, 41 N.C.A.G. 211 (1971). 

§ 20-16.01. Double penalties for offenses committed while 

operating a commercial motor vehicle. 

Any person who commits an offense for which points may be assessed 

pursuant to the Schedule of Point Values for Violations While Operating a 

Commercial Motor Vehicle as provided in G.S. 20-16(c) may be assessed double 

the amount of any fine or penalty authorized by statute. (1999-330, s. 8.) 
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Editor’s Note. — The number of this section Session Laws 1999-330, s. 10 made this sec- 

was assigned by the Revisor of Statutes, the tion effective December 1, 1999, and applicable 
number in Session Laws 1999-330,s.10 having to violations occurring on or after that date. 
been 20-16A. 

§ 20-16.1. Mandatory suspension of driver’s license upon 
conviction of excessive speeding; limited driv- 
ing permits for first offenders. 

(a) Notwithstanding any other provisions of this Article, the Division shall 
suspend for a period of 30 days the license of any driver without preliminary 
hearing on receiving a record of the driver’s conviction of either (1) exceeding by 
more than 15 miles per hour the speed limit, either within or outside the 
corporate limits of a municipality, if the person was also driving at a speed in 
excess of 55 miles per hour at the time of the offense, or (i1) driving at a speed 
in excess of 80 miles per hour at the time of the offense. 

(b)(1) Upon a first conviction only of violating subsection (a), the trial judge 
may when feasible allow a limited driving privilege or license to the 
person convicted for proper purposes reasonably connected with the 
health, education and welfare of the person convicted and his family. 
For purposes of determining whether conviction is a first conviction, 
no prior offense occurring more than seven years before the date of the 
current offense shall be considered. The judge may impose upon such 
limited driving privilege any restrictions as in his discretion are 
deemed advisable including, but not limited to, conditions of days, 
hours, types of vehicles, routes, geographical boundaries and specific 
purposes for which limited driving privilege is allowed. Any such 
limited driving privilege allowed and restrictions imposed thereon 
shall be specifically recorded in a written judgment which shall be as 
near as practical to that hereinafter set forth and shall be signed by 
the trial judge and shall be affixed with the seal of the court and shall 
be made a part of the records of the said court. A copy of said judgment 
shall be transmitted to the Division of Motor Vehicles along with any 
driver’s license in the possession of the person convicted and a notice 
of the conviction. Such permit issued hereunder shall be valid for 30 
days from the date of issuance by trial court. Such permit shall 
constitute a valid license to operate motor vehicles of the class or type 
that would be allowed by the person’s license if it were not currently 
revoked upon the streets and highways of this or any other state in 
accordance with the restrictions noted thereon and shall be subject to 
all provisions of law relating to driver’s license, not by their nature, 
rendered inapplicable. 

(2) The judgment issued by the trial judge as herein permitted shall as 
near as practical be in form and content as follows: 

IN THE GENERAL COURT 
STATE OF NORTH OF JUSTICE 
CAROLINA RESTRICTED DRIVING 

COUNT bia PRIVILEGES 
This cause coming on to be heard and being heard before the 

Honorable ______, Judge presiding, and it appearing to the court 
that the defendant, ______, has been convicted of the offense of 
excessive speeding in violation of G.S. 20-16.1(a), and it further 
appearing to the court that the defendant should be issued a restric- 
tive driving license and is entitled to the issuance of a restrictive 
driving privilege under and by the authority of G.S. 20-16.1(b); 
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Now, therefore, it is ordered, adjudged and decreed that the 

defendant be allowed to operate a motor vehicle under the following 
conditions and under no other circumstances. 
Name: 
Race: 2088 Youd IV IGE ii: 9) Sex: 
Height: saisee) wk: SlemenonswWeight: 
ColonmofelHainnet hae pay Color of Eyes: 
Birth Date: 
Driver’s License Number: 
Signature of Licensee: 

Conditions of Restriction: 
Type of Vehicle: 
Geographic Restrictions: 
Hours of Restriction: 
Other Restrictions: 
This limited license shall be effective from ——_____. to. _______ 

subject to further orders as the court in its discretion may deem 
necessary and proper. 

his} theswea tl adayroh se ee. 

(Judge Presiding) 

(3) Upon conviction of such offense outside the jurisdiction of this State 

the person so convicted may apply to the resident judge of the superior 

court of the district or set of districts as defined in G.S. 7A-41.1(a) in 

which he resides for limited driving privileges hereinbefore defined. 

Upon such application the judge shall have the authority to issue such 

pee driving privileges in the same manner as if he were the trial 

judge. 
(4) Any violation of the restrictive driving privileges as set forth in the 

judgment of the trial judge allowing such privileges shall constitute 

the offense of driving while license has been suspended as set forth in 

G.S. 20-28. Whenever a person is charged with operating a motor 

vehicle in violation of the restrictions, the limited driving privilege 

shall be suspended pending the final disposition of the charge. 

(5) This section is supplemental and in addition to existing law and shall 

not be construed so as to repeal any existing provision contained in 

the General Statutes of North Carolina. 

(c) Upon conviction of a similar second or subsequent offense which offense 

occurs within one year of the first or prior offense, the license of such operator 

shall be suspended for 60 days, provided such first or prior offense occurs 

subsequent to July 1, 1953. 
(d) Notwithstanding any other provisions of this Article, the Division shall 

suspend for a period of 60 days the license of any driver without preliminary 

hearing on receiving a record of such driver’s conviction of having violated the 

laws against speeding described in subsection (a) and of having violated the 

laws against reckless driving on the same occasion as the speeding offense 

occurred. 
(e) The provisions of this section shall not prevent the suspension or 

revocation of a license for a longer period of time where the same may be 

authorized by other provisions of law. 

(f) Repealed by Session Laws 1987, c. 869, s. 14. 

(g) Any judge granting limited driving privileges under this section shall, 

prior to granting such privileges, be furnished proof and be satisfied that the 

person being granted such privileges is financially responsible. Proof of 

financial responsibility shall be in one of the following forms: 

(1) A written certificate or electronically-transmitted facsimile thereof 

from any insurance carrier duly authorized to do business in this 
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State certifying that there is in effect a nonfleet private passenger 
motor vehicle liability policy for the benefit of the person required to 
furnish proof of financial responsibility. The certificate or facsimile 
shall state the effective date and expiration date of the nonfleet 
private passenger motor vehicle liability policy and shall state the 
date that the certificate or facsimile is issued. The certificate or 
facsimile shall remain effective proof of financial responsibility for a 
period of 30 consecutive days following the date the certificate or 
facsimile is issued but shall not in and of itself constitute a binder or 
policy of insurance or 

(2) A binder for or policy of nonfleet private passenger motor vehicle 
lability insurance under which the applicant is insured, provided 
that the binder or policy states the effective date and expiration date 
of the nonfleet private passenger motor vehicle liability policy. 

The preceding provisions of this subsection do not apply to applicants who do 
not own currently registered motor vehicles and who do not operate nonfleet 
private passenger motor vehicles that are owned by other persons and that are 
not insured under commercial motor vehicle liability insurance policies. In 
such cases, the applicant shall sign a written certificate to that effect. Such 
certificate shall be furnished by the Division. Any material misrepresentation 
made by such person on such certificate shall be grounds for suspension of that 
person’s license for a period of 90 days. 

For the purpose of this subsection “nonfleet private passenger motor vehicle” 
has the definition ascribed to it in Article 40 of General Statute Chapter 58. 

The Commissioner may require that certificates required by this subsection 
be on a form approved by the Commissioner. Such granting of limited driving 
privileges shall be conditioned upon the maintenance of such financial respon- 
sibility during the period of the limited driving privilege. Nothing in this 
subsection precludes any person from showing proof of financial responsibility 
in any other manner authorized by Articles 9A and 13 of this Chapter. (1953, 
e. 1223; 1955, c. 1187, s. 15; 1959, c. 1264, s. 4; 1965, ¢: 133; 1975, ¢..716, s. 5: 
c. 763; 1979, c. 667, ss. 19, 41; 1983, c. 77; 1987, c. 869, ss. 13, 14; 1989, c. 436, 
s. 4; 770, s. 57; 1995 (Reg. Sess., 1996), c. 652, s. 2; 1999-456, s. 59.) 

Cross References. — As to mandatory re- 
vocation of license for refusal to submit to 
chemical test to determine alcoholic content of 
blood, see § 20-16.2. 

Effect of Amendments. — Session Laws 

1999-456, s. 59, effective January 1, 2000, 

amended the form in subdivision (b)(2) to 
change the line for date entry from “19” to a 
blank line. 

CASE NOTES 

The operation of a motor vehicle on a 
public highway is not a natural right. It is 
a conditional privilege which the State in the 
interest of public safety acting under its police 
power may regulate or control, and the State 
may suspend or revoke the driver’s license. 
Shue v. Scheidt, 252 N.C. 561, 114 S.E.2d 237 
(1960). 

This section was enacted to promote 
highway safety by providing for the manda- 
tory suspension of a driver’s license upon con- 
viction of excessive speeding and reckless driv- 
ing. Shue v. Scheidt, 252 N.C. 561, 114 S.E.2d 
237 (1960). 
And Not to Punish Licensee. — The sus- 

pension or revocation of a driver’s license is no 

part of the punishment for the violation or 
violations of traffic laws. The purpose of the 
suspension or revocation of a driver’s license is 
to protect the public and not to punish the 
licensee. Shue v. Scheidt, 252 N.C. HG dy 114 
S.E.2d 237 (1960). 

It Applies to Violation of § 20-141(d). — 
This section applies where a driver is convicted 
of driving his passenger automobile at a speed 
of 75 miles per hour on a public highway in a 
45-mile-per-hour speed zone established under 
subsection (d) of § 20-141. Shue v. Scheidt, 252 
N.C. 561, 114 S.E.2d 237 (1960). 
Where the law directs suspension, revo- 

cation, or nonissuance of a driver’s li- 
cense, the grounds are convictions for 
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moving violations, or other statutory viola- 
tions relating to highway safety, or situations 
where an individual’s capacity to operate a 
motor vehicle safely are manifestly question- 
able. Evans v. Roberson, 69 N.C. App. 644, 317 
S.E.2d 715 (1984), rev’d on other grounds and 
modified, 314 N.C. 315, 333 S.E.2d 228 (1985). 
Nolo Contendere Has Same Effect as 

ART. 2. UNIFORM DRIVER’S LICENSE ACT §20-16.2 

Conviction. — As a basis for suspension or 
revocation of an operator’s license, a plea of 
nolo contendere has the same effect as a con- 
viction or plea of guilty of such offense. Gibson 
v. Scheidt, 259 N.C. 339, 180 S.E.2d 679 (1963). 

Cited in Underwood v. Howland, 274 N.C. 

473, 164 S.E.2d 2 (1968); Rice v. Peters, 48 N.C. 

App. 697, 269 S.E.2d 740 (1980). 

OPINIONS OF ATTORNEY GENERAL 

Limited Driving Privilege May Not Be 
Extended to Cover Discretionary Revoca- 
tion by Division. — Subsection (b) applies to 
offenses of speeding 71 mph through 75 mph, 
speeds in excess of 75 mph, and speeds in 
excess of 80 mph. When a limited permit is 
issued pursuant to subsection (b) of this section 
by the court upon conviction or a plea of guilty 
to a speeding charge requiring a mandatory 

30-day revocation and such speed is such as to 
give rise to a discretionary revocation by the 
Division of Motor Vehicles for a greater period, 
the limited driving privilege issued by the court 
may not be extended to cover the revocation by 
the Division of Motor Vehicles. See Opinion of 
Attorney General to Mr. E. Burt Aycock, Jr., 
Assistant District Attorney, 45 N.C.A.G. 112 

(1975); 

§ 20-16.2. Implied consent to chemical analysis; manda- 

tory revocation of license in event of refusal; 

right of driver to request analysis. 

(a) Basis for Charging Officer to Require Chemical Analysis; Notification of 

Rights. — Any person who drives a vehicle on a highway or public vehicular 

area thereby gives consent to a chemical analysis if charged with an implied- 

consent offense. The charging officer shall designate the type of chemical 

analysis to be administered, and it may be administered when the officer has 

reasonable grounds to believe that the person charged has committed the 

implied-consent offense. 
Except as provided in this subsection or subsection (b), before any type of 

chemical analysis is administered the person charged shall be taken before a 

chemical analyst authorized to administer a test of a person's breath, who shall 

inform the person orally and also give the person a notice in writing that: 

(1) The person has a right to refuse to be tested. 

(2) Refusal to take any required test or tests will result in an immediate 

revocation of the person’s driving privilege for at least 30 days and an 

additional 12-month revocation by the Division of Motor Vehicles. 

(3) The test results, or the fact of the person’s refusal, will be admissible 

in evidence at trial on the offense charged. 

(4) The person’s driving privilege will be revoked immediately for at least 

30 days if: 
4. The test reveals an alcohol concentration of 0.08 or more; 

b. The person was driving a commercial motor vehicle and the test 

reveals an alcohol concentration of 0.04 or more; or 

c. The person is under 21 years of age and the test reveals any alcohol 

concentration. 
(5) The person may choose a qu 

test or tests in addition to any 
charging officer. 

alified person to administer a chemical 

test administered at the direction of the 

(6) The person has the right to call an attorney and select a witness to 

view for him or her the testing procedures, but the testing may not be 

delayed for these purposes longer than 30 minutes from the time 

when the person is notified of his or her rights. 

If the charging officer or an arresting officer is authorized to administer a 

chemical analysis of a person’s breath, the charging officer or the arresting 
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officer may give the person charged the oral and written notice of rights 
required by this subsection. This authority applies regardless of the type of 
chemical analysis designated. 

(al) Meaning of Terms. — Under this section, an “implied-consent offense” 
is an offense involving impaired driving or an alcohol-related offense made 
subject to the procedures of this section. A person is “charged” with an offense 
if the person is arrested for it or if criminal process for the offense has been 
issued. A “charging officer” is a law-enforcement officer who arrests the person 
charged, lodges the charge, or assists the officer who arrested the person or 
lodged the charge by assuming custody of the person to make the request 
required by subsection (c) and, if necessary, to present the person to a judicial 
official for an initial appearance. 

(b) Unconscious Person May Be Tested. — If a charging officer has reason- 
able grounds to believe that a person has committed an implied-consent 
offense, and the person is unconscious or otherwise in a condition that makes 
the person incapable of refusal, the charging officer may direct the taking of a 
blood sample by a person qualified under G.S. 20-139.1 or may direct the 
administration of any other chemical analysis that may be effectively per- 
formed. In this instance the notification of rights set out in subsection (a) and 
the request required by subsection (c) are not necessary. 

(c) Request to Submit to Chemical Analysis. — The charging officer, in the 
presence of the chemical analyst who has notified the person of his or her 
rights under subsection (a), must request the person charged to submit to the 
type of chemical analysis designated. If the person charged willfully refuses to 
submit to that chemical analysis, none may be given under the provisions of 
this section, but the refusal does not preclude testing under other applicable 
procedures of law. 

(cl) Procedure for Reporting Results and Refusal to Division. — Whenever 
a person refuses to submit to a chemical analysis or a person’s drivers license 
has an alcohol concentration restriction and the results of the chemical 
analysis establish a violation of the restriction, the charging officer and the 
chemical analyst must without unnecessary delay go before an official autho- 
rized to administer oaths and execute an affidavit(s) stating that: 

(1) The person was charged with an implied-consent offense or had an 
alcohol concentration restriction on the drivers license; 

(2) The charging officer had reasonable grounds to believe that the person 
had committed an implied-consent offense or violated the alcohol 
concentration restriction on the drivers license; 

(3) Whether the implied-consent offense charged involved death or critical 
injury to another person, if the person willfully refused to submit to 
chemical analysis; 

(4) The person was notified of the rights in subsection (a); and 
(5) The results of any tests given or that the person willfully refused to 

submit to a chemical analysis upon the request of the charging officer. 
If the person’s drivers license has an alcohol concentration restriction, pursu- 
ant to G.S. 20-19(c3), and an officer has reasonable grounds to believe the 
person has violated a provision of that restriction other than violation of the 
alcohol concentration level, the charging officer and chemical analyst shall 
complete the applicable sections of the affidavit and indicate the restriction 
which was violated. The charging officer must immediately mail the affida- 
vit(s) to the Division. If the charging officer is also the chemical analyst who 
has notified the person of the rights under subsection (a), the charging officer 
may perform alone the duties of this subsection. 

(d) Consequences of Refusal; Right to Hearing before Division; Issues. — 
Upon receipt of a properly executed affidavit required by subsection (cl), the 
Division must expeditiously notify the person charged that the person’s license 
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to drive is revoked for 12 months, effective on the tenth calendar day after the 
mailing of the revocation order unless, before the effective date of the order, the 
person requests in writing a hearing before the Division. Except for the time 
referred to in G.S. 20-16.5, if the person shows to the satisfaction of the 
Division that his or her license was surrendered to the court, and remained in 
the court’s possession, then the Division shall credit the amount of time for 
which the license was in the possession of the court against the 12-month 
revocation period required by this subsection. If the person properly requests 
a hearing, the person retains his or her license, unless it is revoked under some 
other provision of law, until the hearing is held, the person withdraws the 
request, or the person fails to appear at a scheduled hearing. The hearing 
officer may subpoena any witnesses or documents that the hearing officer 
deems necessary. The person may request the hearing officer to subpoena the 
charging officer, the chemical analyst, or both to appear at the hearing if the 
person makes the request in writing at least three days before the hearing. The 
person may subpoena any other witness whom the person deems necessary, 
and the provisions of G.S. 1A-1, Rule 45, apply to the issuance and service of 
all subpoenas issued under the authority of this section. The hearing officer is 
authorized to administer oaths to witnesses appearing at the hearing. The 
hearing must be conducted in the county where the charge was brought, and 
must be limited to consideration of whether: 

(1) The person was charged with an implied-consent offense or the driver 
had an alcohol concentration restriction on the drivers license pursu- 
ant to G.S. 20-19; 

(2) The charging officer had reasonable grounds to believe that the person 

had committed an implied-consent offense or violated the alcohol 
concentration restriction on the drivers license; 

(3) The implied-consent offense charged involved death or critical injury 
to another person, if this allegation is in the affidavit; 

(4) The person was notified of the person’s rights as required by subsec- 

tion (a); and 
(5) The person willfully refused to submit to a chemical analysis upon the 

request of the charging officer. 
If the Division finds that the conditions specified in this subsection are met, it 

must order the revocation sustained. If the Division finds that any of the 

conditions (1), (2), (4), or (5) is not met, it must rescind the revocation. If it finds 

that condition (3) is alleged in the affidavit but is not met, it must order the 

revocation sustained if that is the only condition that is not met; in this 

instance subsection (d1) does not apply to that revocation. If the revocation is 

sustained, the person must surrender his or her license immediately upon 

notification by the Division. 
(d1) Consequences of Refusal in Case Involving Death or Critical Injury. — 

If the refusal occurred in a case involving death or critical injury to another 

person, no limited driving privilege may be issued. The 12-month revocation 

begins only after all other periods of revocation have terminated unless the 

person’s license is revoked under G.S. 20-28, 20-28.1, 20-19(d), or 20-19(e). If 

the revocation is based on those sections, the revocation under this subsection 

begins at the time and in the manner specified in subsection (d) for revocations 

under this section. However, the person’s eligibility for a hearing to determine 

if the revocation under those sections should be rescinded is postponed for one 

year from the date on which the person would otherwise have been eligible for 

such a hearing. If the person’s driver’s license is again revoked while the 

12-month revocation under this subsection is in effect, that revocation, 

whether imposed by a court or by the Division, may only take effect after the 

period of revocation under this subsection has terminated. 

(e) Right to Hearing in Superior Court. — If the revocation for a willful 

refusal is sustained after the hearing, the person whose license has been 
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revoked has the right to file a petition in the superior court for a hearing de 
novo upon the issues listed in subsection (d), in the same manner and under 
the same conditions as provided in G.S. 20-25 except that the de novo hearing 
is conducted in the superior court district or set of districts as defined in G.S. 
7A-41.1 where the charge was made. 

(e1) Limited Driving Privilege after Six Months in Certain Instances. — A 
person whose driver’s license has been revoked under this section may apply 
for and a judge authorized to do so by this subsection may issue a limited 
driving privilege if: 

(1) At the time of the refusal the person held either a valid drivers license 
or a license that had been expired for less than one year; 

(2) At the time of the refusal, the person had not within the preceding 
seven years been convicted of an offense involving impaired driving; 

(3) At the time of the refusal, the person had not in the preceding seven 
years willfully refused to submit to a chemical analysis under this 
section; 

(4) The implied-consent offense charged did not involve death or critical 
injury to another person; 

(5) The underlying charge for which the defendant was requested to 
submit to a chemical analysis has been finally disposed of: 
a. Other than by conviction; or 
b. By a conviction of impaired driving under G.S. 20-138.1, at a 

punishment level authorizing issuance of a limited driving priv- 
ilege under G.S. 20-179.3(b), and the defendant has complied 
with at least one of the mandatory conditions of probation listed 
for the punishment level under which the defendant was sen- 
tenced; 

(6) Subsequent to the refusal the person has had no unresolved pending 
charges for or additional convictions of an offense involving impaired 
driving; 

(7) The person’s license has been revoked for at least six months for the 
refusal; and 

(8) The person has obtained a substance abuse assessment from a mental 
health facility and successfully completed any recommended training 
or treatment program. 

Except as modified in this subsection, the provisions of G.S. 20-179.3 relating 
to the procedure for application and conduct of the hearing and the restrictions 
required or authorized to be included in the limited driving privilege apply to 
applications under this subsection. If the case was finally disposed of in the 
district court, the hearing shall be conducted in the district court district as 
defined in G.S. 7A-133 in which the refusal occurred by a district court judge. 
If the case was finally disposed of in the superior court, the hearing shall be 
conducted in the superior court district or set of districts as defined in G.S. 
7A-41.1 in which the refusal occurred by a superior court judge. A limited 
driving privilege issued under this section authorizes a person to drive if the 
person’s license is revoked solely under this section or solely under this section 
and G.S. 20-17(2). If the person’s license is revoked for any other reason, the 
limited driving privilege is invalid. 

(f) Notice to Other States as to Nonresidents. — When it has been finally 
determined under the procedures of this section that a nonresident’s privilege 
to drive a motor vehicle in this State has been revoked, the Division must give 
information in writing of the action taken to the motor vehicle administrator 
Sas state of the person’s residence and of any state in which the person has 
a license. 

(g) Repealed by Session Laws 1973, c. 914. 
(h) Repealed by Session Laws 1979, c. 423, s. 2. 
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(i) Right to Chemical Analysis before Arrest or Charge. — A person stopped 
or questioned by a law-enforcement officer who is investigating whether the 
person may have committed an implied-consent offense may request the 
administration of a chemical analysis before any arrest or other charge is made 
for the offense. Upon this request, the officer shall afford the person the 
opportunity to have a chemical analysis of his or her breath, if available, in 
accordance with the procedures required by G.S. 20-139.1(b). The request 
constitutes the person’s consent to be transported by the law-enforcement 
officer to the place where the chemical analysis is to be administered. Before 
the chemical analysis is made, the person shall confirm the request in writing 
and shall be notified: 

(1) That the test results will be admissible in evidence and may be used 
against the person in any implied-consent offense that may arise; 

(2) That the person’s license will be revoked for at least 30 days if: 
a. The test reveals an alcohol concentration of 0.08 or more; or 
b. The person was driving a commercial motor vehicle and the test 

results reveal an alcohol concentration of 0.04 or more; or 
c. The person is under 21 years of age and the test reveals any alcohol 

concentration. 
(3) That if the person fails to comply fully with the test procedures, the 

officer may charge the person with any offense for which the officer 
has probable cause, and if the person is charged with an implied- 
consent offense, the person’s refusal to submit to the testing required 
as a result of that charge would result in revocation of the person’s 
driver’s license. The results of the chemical analysis are admissible in 
evidence in any proceeding in which they are relevant. (1963, c. 966, 
s. 1; 1965, c. 1165; 1969, c. 1074, s. 1; 1971, c. 619, ss. 3-6; 1973, c. 206, 
Boma? Neca S24NO14 S197 Sen] 168s, bh ONT Ck S lA 9 TOR C423 Ned: 
1979, 2nd Séss:, ¢°1160; 1981) c. 412, s.-4; c. 747, s. 66; 1983, c. 87; c. 
435, s. 11; 1983 (Reg. Sess., 1984), c. 1101, ss. 5-8; 1987, c. 797, s. 3; 
1987 (Ree Sess., 1988), c. 1037, ss. 76,77; ¢. 1112; 19389) ¢. 771, ss. 13, 
14, 18; 1991, c. 689, s. 233.1(c); 1993, c. 285, ss. 3, 4; 1995, c. 163, s. 1; 
1997-379, ss. 3.1-3.3; 1998-182, s. 28; 1999-406, ss. 1, 10; 2000-155, s. 
5.) 

Cross References. — For definition of “pub- 
lic vehicular area,” see § 20-4.01, subdivision 
(32). As to the availability of test records, see 
§ 20-27. 

Editor’s Note. — Session Laws 1999-406, s. 
18, states that this act does not obligate the 
General Assembly to appropriate additional 
funds, and that this act shall be implemented 
with funds available or appropriated to the 
Department of Transportation and the Admin- 
istrative Office of the Courts. 

Effect of Amendments. — Session Laws 
1999-406, s. 1, effective July 1, 2000, and appli- 
cable to offenses committed on or after that 
date, in subsection (c), deleted “Procedure upon 
Refusal” at the end of the subcatchline, and 
deleted the last four sentences regarding per- 
sons refusing to submit to chemical analysis; 
inserted subsection (cl); substituted “subsec- 
tion (cl)” for “subsection (c)” in the first sen- 
tence of subsection (d); added “or the driver had 
an alcohol concentration restriction on the driv- 
ers license pursuant to G.S. 20-19” at the end of 
subdivision (d)(1); added “or violated the alco- 

hol concentration restriction on the drivers 
license” at the end of subdivision (d)(2); substi- 
tuted “the person’s rights” for “his or her rights” 
in subdivision (d)(4); and inserted “for a willful 

refusal” in subsection (e). 
Session Laws 2000-155, s. 5, effective Sep- 

tember 1, 2000, and applicable to offenses com- 

mitted on or after that date, in subsection (c1) 
added the first sentence following subdivision 

(c1)(5). 
Legal Periodicals. — For comment on 

chemical tests and implied consent, see 42 
N.C.L. Rev. 841 (1964). 

For article on tests for intoxication, see 45 

N.C.L. Rev. 34 (1966). 
For survey of 1978 law on criminal proce- 

dure, see 57 N.C.L. Rey. 1007 (1979). 
For survey of 1979 law on criminal proce- 

dure, see 58 N.C.L. Rev. 1404 (1980). 
For note discussing North Carolina’s valida- 

tion of the warrantless seizure of blood from an 
unconscious suspect, in light of State v. 
Hollingsworth, 77 N.C. App. 36, 334 S.E.2d 463 
(1985), see 21 Wake Forest L. Rev. 1071 (1986). 
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For note, “North Carolina and Pretrial Civil 

Revocation of an Impaired Driver’s License and 
the Double Jeopardy Clause,” see 18 Campbell 
L. Rev. 391 (1996). 
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For a survey of 1996 developments in consti- 
tutional law, see 75 N.C.L. Rev. 2315 (1997). 

CASE NOTES 

I. In General. 

II. Administration of Test. 

III. Revocation of License for Refusal to Take Test. 
IV. Evidence in Prosecution for Drunken Driving. 

I. IN GENERAL. 

Editor’s Note. — Many of the cases anno- 
tated below were decided under this section as it 
read prior to the 1993 amendment which re- 
duced the blood alcohol content for driving 
while impaired and related offenses from 0.10 to 
0.08. 
Because this section imposes a penalty, 

it must be strictly construed. Price v. North 
Carolina Dep’t of Motor Vehicles, 36 N.C. App. 
698, 245 S.E.2d 518, appeal dismissed, 295 
N.C. 551, 248 S.E.2d 728 (1978), overruled on 
other grounds, Seders v. Powell, 298 N.C. 453, 
259 S.E.2d 518 (1979). 
Construction with § 20-138.1 — A civil 

superior court determination, on appeal from 
an administrative hearing, pursuant to this 
section, regarding an allegation of willful re- 
fusal, estops the relitigation of that same issue 
in a defendant’s criminal prosecution for DWI. 
The district attorney and the Attorney General 
both represent the interests of the people of 
North Carolina, regardless of whether it be the 
district attorney in a criminal trial court or the 
Attorney General in a civil or criminal appeal. 
State v. Summers, 351 N.C. 620, 528 S.E.2d 17 
(2000). 
Though this section must be read in 

conjunction with § 20-139.1 to determine 
the procedures governing the administering of 
chemical analyses, this section, and that stat- 
ute alone, sets forth the procedures governing 
notification of rights pursuant to a chemical 
analysis. Nicholson v. Killens, 116 N.C. App. 
473, 448 S.E.2d 542 (1994). 
Consent Deemed Given. — Anyone who 

operates a motor vehicle upon the highways of 
the State is deemed to have given consent to a 
breathalyzer test. State v. Allen, 14 N.C. App. 
485, 188 S.E.2d 568 (1972). 
Purpose of Procedures. — The adminis- 

trative procedures provided for in this section 
are designed to promote breathalyzer tests as a 
valuable tool for law-enforcement officers in 
their enforcing the laws against driving under 
the influence while also protecting the rights of 
the State’s citizens. Rice v. Peters, 48 N.C. App. 
697, 269 S.E.2d 740 (1980). 
The purpose of administering the 

breathalyzer test is to produce an accu- 
rate result. Bell v. Powell, 41 N.C. App. 131, 
254 S.E.2d 191 (1979). 
The purpose of the statute is fulfilled 

when the arrestee is given the option to 
submit or refuse to submit to a breathalyzer 
test and his decision is made after having been 
advised of his rights in a manner provided by 
the statute. Rice v. Peters, 48 N.C. App. 697, 
269 S.E.2d 740 (1980). 
Option to Refuse Is Not Constitutionally 

Mandated. — This section only “coerces” a 
breathalyzer test in the limited instances in 
which the law-enforcement officer has reason- 
able grounds to believe that the driver has 
violated the law. In such situations the State 
could constitutionally require that the driver 
submit to an examination without any option to 
refuse. Montgomery v. North Carolina DMV, 
455 F. Supp. 338 (W.D.N.C. 1978), aff'd, 599 
F.2d 1048 (4th Cir. 1979). 

The State is not constitutionally required to 
give an accused an option to refuse the 
breathalyzer test. Etheridge v. Peters, 45 N.C. 
App. 358, 263 S.E.2d 308, aff’d, 301 N.C. 76, 
269 S.E.2d 133 (1980). 

Effect of Refusal. — Persons being re- 
quested to submit to chemical analysis do not 
have to be informed that a refusal can result in 
the denial of their right to seek a limited 
driving privilege as a part of the notification 
requirement of this section. Nowell v. Killens, 
119 N.C. App. 567, 459 S.E.2d 37 (1995). 
Nor Is It Impermissible for State to Al- 

low Option. — It is not impermissible nor a 
violation of equal protection of the laws for the 
State to allow drivers an option of refusing a 
breathalyzer examination that could be consti- 
tutionally required in exchange for risking li- 
cense suspension of six months if the proper 
procedures are followed and the officer has 
probable cause to believe that the accused has 
driven a motor vehicle while under the influ- 
ence of intoxicating liquor (now has committed 
an implied-consent offense). Montgomery v. 
North Carolina DMV, 455 F. Supp. 338 
(W.D.N.C. 1978), aff'd, 599 F.2d 1048 (4th Cir. 
1979). 
The statutory distinction under this sec- 

tion is based on whether a motorist re- 
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fuses to submit to a breath test. Since the 
motorist may not be subjected to such a test 
unless, pursuant to subsection (d) of this sec- 
tion, the law-enforcement officer has reason- 
able grounds to believe the person had been 
driving or operating a motor vehicle upon a 
highway or public vehicular area while under 
the influence of intoxicating liquor (now had 
committed an implied-consent offense), the 
State could have required that the motorist 
submit to the test without any refusal option 
and without any infringement of the constitu- 
tional rights against self-incrimination or 
against unreasonable searches and seizures. 
Montgomery v. North Carolina DMV, 455 F. 
Supp. 338 (W.D.N.C. 1978), aff’d, 599 F.2d 1048 
(4th Cir. 1979). 
Unconscious Driver. — Requiring the ar- 

rest of an unconscious driver would serve no 
sensible purpose; in such a case, the formal 
requirements of subsection (a) of this section 
are not meant to apply. State v. Hollingsworth, 
77 N.C. App. 36, 334 S.E.2d 463 (1985). 

In a prosecution for involuntary manslaugh- 
ter and driving under the influence, the perfor- 
mance of a blood alcohol test on blood seized 
from an unconscious defendant pursuant to 
subsection (b) of this section did not violate the 
defendant’s rights under U.S. Const., Amend. 
IV and N.C. Const., Art. 1, § 20, relating to 
search and seizure, because of (1) the existence 
of probable cause to arrest; (2) the limited 
nature of the intrusion upon the person; and (3) 
the destructibility of the evidence. State v. 
Hollingsworth, 77 N.C. App. 36, 334 S.E.2d 463 

(1985). 
Where defendant was already sedated and 

unconscious when a police officer arrived at a 
hospital to obtain a blood sample for chemical 
analysis such that officer did not advise defen- 
dant of his right to refuse the test, the trial 
court properly concluded that defendant was 
rendered unconscious by the doctors based 
solely on a medical decision to treat him, that 
the officer had nothing to do with this decision, 
and that defendant’s statutory rights were not 
violated in that the officer who conducted the 
chemical analysis complied with the require- 
ments of this section and § 20-139.1. State v. 

Garcia-Lorenzo, 110 N.C. App. 319, 480 S.E.2d 
290 (1993). 

Notice. — Police officer’s placement of writ- 
ten rights form with defendant’s emergency 
room chart was tantamount to “giving” defen- 
dant notice in writing; in light of the treatment 
defendant was receiving for his injuries, there 
was effectively no other means by which the 
notice could have been given to him. State v. 
Lovett, 119 N.C. App. 689, 460 S.E.2d 177 

(1995). 
Reasonable Grounds Synonymous with 

Probable Cause. — In determining whether a 
charging officer had reasonable grounds to be- 
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lieve a petitioner committed an implied consent 
offense within the meaning of this section, the 
term reasonable grounds should be viewed as 
synonymous with probable cause. Moore v. 
Hodges, 116 N.C. App. 727, 449 S.E.2d 218 
(1994). 

This section does not limit the introduc- 
tion of other competent evidence as to a 
defendant’s alcohol concentration, including 
other chemical tests. This statute allows other 
competent evidence of a defendant’s blood alco- 
hol level in addition to that obtained from 
chemical analysis pursuant to this section and 
§ 20-139.1. State v. Drdak, 330 N.C. 587, 411 
S.E.2d 604 (1992). 
Relation to DWI Charge. — The decision 

by Division of Motor Vehicles (DMV) to rescind 
the revocation of defendant’s driver’s license 
was independent of, and inconsequential to, 
defendant’s criminal trial for driving while im- 
paired (DWI). State v. O’Rourke, 114 N.C. App. 
435, 442 S.E.2d 137 (1994). 

Collateral Estoppel - Privity of Parties. 
— The state is collaterally estopped from liti- 
gating issues in a criminal DWI case when 
those exact issues have been relitigated in a 
civil license revocation hearing with the Attor- 
ney General representing the DMV in superior 
court; defendant was found to have not refused 
to take the breathalyzer test in the earlier 
proceeding, so that the results of the single 
breath analysis were inadmissible, and privity 
of parties existed, as both the Attorney General 
and the District Attorney represent the same 
party, which is the people of the State of North 
Carolina. State v. Summers, 132 N.C. App. 636, 
513 S.E.2d 575 (1999), aff'd, 351 N.C. 620, 528 
S.E.2d 17 (2000). 
The quantum of proof necessary to es- 

tablish probable cause to arrest in criminal 
driving while impaired cases and civil license 
revocation proceedings, notwithstanding the 
different burdens on the remaining elements, is 
virtually identical. Brower v. Killens, 122 N.C. 
App. 685, 472 S.E.2d 33 (1996), discretionary 
review improvidently allowed, 345 N.C. 625, 
481 S.E.2d 86 (1997). 
Applied in Durland v. Peters, 42 N.C. App. 

25, 255 S.E.2d 650 (1979); Harper v. Peters, 42 

NC) App. 62, 255 S:E.2d' 791 (1979); State’ v. 
McLawhorn, 43 N.C. App. 695, 260 S.E.2d 138 
(1979); Rawls v. Peters, 45 N.C. App. 461, 263 
S.E.2d 330 (1980); Byrd v. Wilkins, 69 N.C. App. 
516, 317 S.E.2d 108 (1984); State ex rel. 
Edmisten v. Tucker, 312 N.C. 326, 323 S.E.2d 

294 (1984); State v. Gunter, 111 N.C. App. 621, 
433 S.E.2d 191 (1993); State v. McGill, 114 N.C. 
App. 479, 442 S.E.2d 166 (1994); Gibson v. 
Faulkner, 132 N.C. App. 728, 515 S.E.2d 452 

(1999), decided prior to the 2000 amendment. 
Cited in Church v. Powell, 40 N.C. App. 254, 

252 S.E.2d 229 (1979); State v. Harper, 82 N.C. 
App. 398, 346 S.E.2d 223 (1986); State v. Knoll, 
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84 N.C. App. 228, 352 S.E.2d 463 (1987); State 
v. Bumgarner, 97 N.C. App. 567, 389 S.E.2d 425 
(1990); State v. Jones, 106 N.C. App. 214, 415 
S.E.2d 774 (1992); State v. Nobles, 107 N.C. 
App. 627, 422 S.E.2d 78 (1992); Melton v. 
Hodges, 114 N.C. App. 795, 443 S.E.2d 83 
(1994); Nowell v. Killens, 119 N.C. App. 567, 
459 §.E.2d 37 (1995); State v. Pyatt, 125 N.C. 
App. 147, 479 S.E.2d 218 (1997); Ferguson v. 
Killens, 129 N.C. App. 131, 497 S.E.2d 722 
(1998); State v. Bartlett, 130 N.C. App. 79, 502 
S.E.2d 53 (1998); State v. Summers, 351 N.C. 
620, 528 S.E.2d 17 (2000). 

Il. ADMINISTRATION OF TEST. 

Administration of breathalyzer test is 
not dependent upon the legality of the 
arrest, but hinges solely upon the law-enforce- 
ment officer having reasonable grounds to be- 
lieve the person to have been driving or oper- 
ating a motor vehicle on a highway or public 
vehicular area while under the influence of 
intoxicating liquor (now committed an implied- 
consent offense). State v. Eubanks, 283 N.C. 
O00 es Ome 2c 7 06) pL 913). Yotate. 2V. 
Stewardson, 32 N.C. App. 344, 232 S.E.2d 308 
(1977); In re Gardner, 39 N.C. App. 567, 251 
S.E.2d 723 (1979). 

Subsection (a) of this section provides that 
administration of the breathalyzer test hinges 
solely upon the law-enforcement officer having 
reasonable grounds to believe the person to 
have been operating a motor vehicle on the 
highway while under the influence of intoxicat- 
ing liquor (now committed an implied-consent 
offense), and not upon the illegality of the 
arrest for that offense. In re Pinyatello, 36 N.C. 
App. 542, 245 S.E.2d 185 (1978). 

Officers Authorized to Request Test. — 
Subsection (c) of this section does not provide 
that the “arresting officer” (now charging of- 
ficer) is the sole person authorized to request 
that the petitioner submit to the test. The 
phrase “arresting officer” (now charging officer) 
merely distinguishes between the two law-en- 
forcement officers present at the administra- 
tion of the test and makes it clear that the 
breathalyzer operator who gives the warning 
set out in subsection (a) of this section is not the 
officer authorized to request that the petitioner 
take the test. Oldham v. Miller, 38 N.C. App. 
178, 247 S.E.2d 767 (1978). 
Considering the 1973 amendments to subsec- 

tions (a) and (c) of this section together it is 
clear that the modification in subsection (c) 
that changed the phrase “law-enforcement of- 
ficer” to “arresting officer” (now charging of- 
ficer) was designed to distinguish between the 
law-enforcement officer with reasonable 
grounds to believe that the suspect was driving 
under the influence of alcohol (now committed 
an implied-consent offense) and the law-en- 
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forcement officer who is to administer the test 
and give the warning. Oldham vy. Miller, 38 N.C. 
App. 178, 247 S.E.2d 767 (1978). 

Notice of Rights Need Not Precede Re- 
quest to Submit to Test. — Subsection (c) of 
this section does not require that the accused be 
requested to submit to a breathalyzer test after 
being informed of his statutory rights. Rice v. 
Peters, 48 N.C. App. 697, 269 S.E.2d 740 
(1980). 
One Request by Officer Sufficient. — Pe- 

titioner’s contention that he did not willfully 
refuse to submit to a chemical analysis at the 
request of the charging officer since the officer 
did not request any additional chemical analy- 
sis after the first test was completed was with- 
out merit, as the statutes require the charging 
officer to request a chemical analysis based on 
sequential breath samples, not a sequence of 
requests for separate chemical analyses, and 
thus officer’s original request that petitioner 
submit to a chemical analysis was sufficient to 
comply with the requirements of subsection (c) 
of this section. Tolbert v. Hiatt, 95 N.C. App. 
380, 382 S.E.2d 453 (1989). 
Accused Need Not Be Warned That Re- 

sults May Be Used against Him. — An 
accused subjected to a blood or breath test need 
not be warned that the results may be used 
against him. State v. Sykes, 20 N.C. App. 467, 
201 S.E.2d 544, aff’d, 285 N.C. 202, 203 S.E.2d 
849 (1974). 

As breathalyzer results are not testimonial 
evidence, Miranda warnings are not required 
prior to administering a breathalyzer. State v. 
White, 84 N.C. App. 111, 351 S.E.2d 828, cert. 
denied, 319 N.C. 227, 353 S.E.2d 404 (1987). 

But before the test is administered, an 
accused must be permitted to call an at- 
torney and to select a witness to observe 
testing procedures. State v. Sykes, 20 N.C. App. 
467, 201 S.E.2d 544, aff’d, 285 N.C. 202, 203 
S.E.2d 849 (1974). 
Right to Blood Test. — The trial court 

acted within its discretion in rejecting the de- 
fendant’s allegation that he had requested and 
been denied a blood test, where the defendant 
was given an opportunity to use the telephone 
to make certain calls to his girlfriend and 
attorney and could have called, but did not call, 
a medical expert or hospital for the purposes of 
conducting a blood test. State v. Tappe, 139 
N.C. App. 33, 533 S.E.2d 262 (2000). 

Right to Have a Witness to Breathalyzer 
Test. — To deny a defendant access to a witness 
to observe his breathalyzer test when the 
State’s sole evidence of the offense of driving 
while impaired is the personal observations of 
the authorities would constitute a flagrant vio- 
lation of defendant’s constitutional right to ob- 
tain witnesses under N.C. Const., Art. 1, § 23 
as a matter of law and would require that the 
charges be dismissed. State v. Ferguson, 90 
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N.C. App. 513, 369 S.E.2d 378, cert. denied, 323 
N.C. 367, 373 S.E.2d 551 (1988). 
Where officer refused defendant’s unequivo- 

cal request that his wife be permitted to ob- 
serve his taking of breathalyzer test, the trial 
court erred in admitting the results of the 
breathalyzer test at trial; fact that defendant 
later did take the breathalyzer, after he was 
first refused permission to have his wife wit- 
ness the test, could not be construed to be a 

waiver of his right to have a witness. State v. 
Myers, 118 N.C. App. 452, 455 S.E.2d 492 

(1995). 
Failure to Indicate Desire to Have Wit- 

ness as Waiver. — Petitioner, having failed to 
indicate at the time he refused to take 
breathalyzer examination test that he desired 
to have a witness present, waived his statutory 
right to delay the test until after his witness 
arrived, even if the witness arrived within the 
30-minute period. McDaniel v. DMV, 96 N.C. 
App. 495, 386 S.E.2d 73, cert. denied, 326 N.C: 

364, 389 S.E.2d 815 (1990). 
The effect of subsection (a) of this section 

is to require a defendant to exercise his rights 

in a timely manner. State v. Lloyd, 33 N.C. App. 

370, 235 S.E.2d 281 (1977). 
Subsection (a) Complied with. — Having 

placed the information required by subsection 

(a) in writing before the defendant, the operator 

was not required to make defendant read it. 

The operator complied fully with the statute 

when he orally advised defendant and placed 

the required information in writing before de- 

fendant with the opportunity on defendant’s 

part to read the same. State v. Carpenter, 34 

N.C. App. 742, 239 S.E.2d 596 (1977), cert. 

denied, 294 N.C. 183, 241 S.E.2d 518 (1978). 

Where defendant was informed of his rights, 

signed a form containing those rights and sub- 

mitted to the chemical analysis, defendant was 

adequately notified of his rights as required by 

subsection (a). State v. Watson, 122 N.C. App. 

596, 472 S.E.2d 28 (1996). 
Time Limit on Right to Call Attorney 

and Select Witness. — The 30-minute time 

limit referred to by subdivision (a)(6) of this 

section applies both to the purpose of calling an 

attorney and to the purpose of selecting a 

witness to view the testing procedure. Seders v. 

Powell, 298 N.C. 453, 259 S.E.2d 544 (1979). 

The fact that as a matter of grace the legis- 

lature has given defendant the right to refuse 

to submit to chemical analysis, and suffer the 

consequences for refusing, does not convert this 

step in the investigation into a critical stage in 

the prosecution entitling defendant to more 

than the 30 minutes provided in the statute to 

secure a lawyer. Otherwise, defendant would be 

able to delay the analysis until its results would 

be of doubtful value. State v. Howren, 312 N.C. 

454, 323 S.E.2d 335 (1984). 

The 30-minute grace period is available only 
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when a petitioner intends to exercise his rights 
to call an attorney or have a witness present 
under the statute. Rock v. Hiatt, 103 N.C. App. 

578, 406 S.E.2d 638 (1991). 
The 30-minute period from the advising 

of rights is a matter of legislative grace. In 
re Vallender, 81 N.C. App. 291, 344 S.E.2d 62 

(1986). 
The breathalyzer test will be delayed a 

maximum of 30 minutes from the time defen- 
dant is notified of his rights. State v. Lloyd, 33 
N.C. App. 370, 235 S.E.2d 281 (1977). 
The purpose of the 30-minute delay is to 

allow the defendant, who exercises his rights, a 
reasonable but limited amount of time to pro- 
cure the presence of a lawyer, doctor, nurse or 
witness. State v. Lloyd, 33 N.C. App. 370, 235 
§.B/2d 281 (1977). 

The 1973 amendment of this section which 
inserted “for this purpose” in the place of “for 
these purposes” in subdivision (a)(6) did so at 
the same time that it enumerated three other 
rights accruing to a driver faced with the pros- 
pect of a breathalyzer test. The limiting words 
were inserted to apply to the single generic 
right enumerated in subdivision (a)(6) of this 
section, the right to have advice and support 
during the testing process, as opposed to the 
other rights enumerated in the proceeding sub- 

divisions of this section. Seders v. Powell, 298 

N.C. 453, 259 S.E.2d 544 (1979). 
Time Limit Is Constitutionally Sound. — 

Allowing the driver 30 minutes time to decide 

whether to submit to the test, while providing 

that he is deemed to have refused at the expi- 

ration of the 30 minutes, is a constitutionally 

sound principle. Etheridge v. Peters, 45 N.C. 

App. 358, 263 S.E.2d 308, aff'd, 301 N.C. 76, 

269 S.E.2d 133 (1980). 
No Constitutional Right to Confer with 

Counsel. — A person enjoys no constitutional 

right to confer with counsel before deciding 

whether to submit to the breathalyzer test. 

Etheridge v. Peters, 45 N.C. App. 358, 263 

S.E.2d 308, aff’d, 301 N.C. 76, 269 S.E.2d 133 

(1980). 
The operator of a motor vehicle has no con- 

stitutional right to confer with counsel prior to 

a decision to submit to the breathalyzer test. 

Seders v. Powell, 298 N.C. 453, 259 S.E.2d 544 

(1979). 
Section 15A-501(5) Not Applicable to 

Breathalyzer Tests. — Section 15A-501(5) 

which gives a criminal defendant a right to 

consult with counsel within a reasonable time 

after arrest, does not apply to breathalyzer 

tests. It would be incongruous to hold that 

subdivision (a)(6) of this section requires an 

accused to select a witness to view for him the 

testing procedure within 30 minutes but allows 

a greater period for the purpose of calling an 

attorney since, in virtually every situation, it 

would be easier for an accused to contact an 
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attorney by telephone within 30 minutes than 
to contact anyone else and have them travel to 
the breathalyzer room to observe the test 

within that same time period. Seders v. Powell, 
298 N.C. 453, 259 S.E.2d 544 (1979). 

The legislature did not intend for the “rea- 
sonable time” contemplated by § 15A-501(5), a 
part of the Criminal Procedure Act, to apply to 
the specialized situation contemplated by this 
section, a civil matter involving the administra- 
tive removal of driving privileges as a result of 
refusing to submit to a breathalyzer test. When 
two statutes apparently overlap, it is well es- 
tablished that the statute special and particu- 
lar shall control over the statute general in 
nature, even if the general statute is more 
recent, unless it clearly appears that the legis- 
lature intended the general statute to control. 
Seders v. Powell, 298 N.C. 453, 259 S.E.2d 544 

979). 
Test Administered Whether or Not Re- 

quested Persons Have Arrived. — Even if 
the defendant does exercise his rights within 30 
minutes of notification, the test can and will be 
administered after the lapse of 30 minutes 
regardless of whether the requested persons 
have arrived. State v. Lloyd, 33 N.C. App. 370, 
235 S.E.2d 281 (1977). 
Presence of Counsel During Entire Pro- 

cess Not Required. — An accused has no 
absolute right to demand that an attorney view 
the entire process involved in administering 
the test, including the preliminary steps neces- 
sary to ready the machine itself. State v. Mar- 
tin, 46 N.C. App. 514, 265 S.E.2d 456, cert. 
denied, 301 N.C. 102, 273 S.E.2d 307 (1980). 
The police are not required to delay 

testing unless the defendant exercises his 
rights. State v. Lloyd, 33 N.C. App. 370, 235 
S.E.2d 281 (1977). 
When Delay of Less Than 30 Minutes 

Permissible. — This section provides for a 
delay not in excess of 30 minutes for defendant 
to exercise his rights, and a delay of less than 
30 minutes is permissible where the record is 
barren of any evidence to support a contention, 
if made, that a lawyer or witness would have 
arrived to witness the proceeding had the oper- 
ator delayed the test to the maximum time of 
30 minutes. State v. Buckner, 34 N.C. App. 447, 
238 S.E.2d 635 (1977). 

Subdivision (a)(6) of this section constitutes a 
maximum of 30 minutes delay for the defen- 
dant to obtain a lawyer or witness. It does not 
require that the administering officer wait 30 
minutes before giving the test when the defen- 
dant has waived the right to have a lawyer or 
witness present or when it becomes obvious 
that defendant does not intend to exercise this 
right. State v. Buckner, 34 N.C. App. 447, 238 
S.H.2d 635 (1977), 

There was no error in the testing procedures 
or in the admission of the test results where 
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there was a period of 25 minutes after notifica- 
tion to the defendant of his rights during which 
the defendant made no effort to exercise rights, 
and where, at the time the test was adminis- 
tered, the defendant made no effort to exercise 
his rights. State v. Lloyd, 33 N.C. App. 370, 235 
S.E.2d 281 (1977). 

Test Not Required to Be Administered 
within 30 Minutes. — This section does not 
require that the breathalyzer test be adminis- 
tered within 30 minutes of the time a person’s 
rights are read to him. Pappas v. North Caro- 
lina Dep’t of Motor Vehicles, 42 N.C. App. 497, 
256 S.E.2d 829 (1979). 
Request Made by Officer to Technician. 

— That portion of this section which provides 
that the test or tests shall be administered 
upon request of a law-enforcement officer hav- 
ing reasonable grounds to believe the person to 
have been driving a motor vehicle upon the 
public highways of this State while under the 
influence of intoxicating liquor (now committed 
an implied-consent offense), refers to the re- 
quest being made by the officer to the techni- 
cian who will give the test, rather than being 
directed to the suspect. State v. Randolph, 273 
N.C. 120, 159 S.E.2d 324 (1968), decided under 
this section as it stood before the 1969 amend- 
ment. 

Person Tested Must Follow Directions of 
Breathalyzer Operator. — The full import of 
subsection (c) of this section requires an oper- 
ator of a motor vehicle, who has been charged 
with the offense of driving under the influence 
of intoxicating liquor, to take a breathalyzer 
test, which means the person to be tested must 
follow the instructions of the breathalyzer op- 
erator. A failure to follow such instruction pro- 
vides an adequate basis for the trial court to 
conclude that petitioner willfully refused to 
take a chemical test of breath in violation of 
law. Bell v. Powell, 41 N.C. App. 131, 254 S.E.2d 
191 (1979). 
Refusal to Remove Object from Mouth. 

— Where breathalyzer operator noticed a piece 
of paper in the corner of petitioner’s mouth and 
ordered him to remove it, and where petitioner 
refused, petitioner’s refusal to obey the 
breathalyzer operator’s instructions was a re- 
fusal to take the breathalyzer test under sub- 
section (c) of this section, since a reasonable 
method for determining that the subject has 
not “eaten” in 15 minutes is to prohibit him 
from placing foreign objects in his mouth. 
Tolbert v. Hiatt, 95 N.C. App. 380, 382 S.E.2d 
453 (1989). 
Defendant’s Rights Not Denied by Offic- 

er’s Statements. — Where defendant was 
fully and completely advised of his rights before 
a breathalyzer test was administered to him, 

the officer’s error in stating that defendant 
could have a physician, registered nurse or a 
qualified technician or qualified person of his 
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own choosing to administer the test under the 
direction of a law officer instead of stating that 
defendant could have a qualified person of his 
own choosing to administer a test or tests in 
addition to any administered at the direction of 
the law-enforcement officer did not deny defen- 
dant his rights. State v. Green, 27 N.C. App. 
491, 219 S.E.2d 529 (1975). 

Trial court’s revocation was based on 
adequate findings of fact, as the court’s 
finding that petitioner willfully refused without 
just cause or excuse to submit to a chemical 
analysis upon the request of the charging of- 
ficer was the finding of an ultimate fact, indi- 
cating that the court rejected all opposing in- 
ferences raised by petitioner’s evidence that the 
‘refusal was not willful or was excused, and as 
such, the court’s finding permitted adequate 
appellate review of the ultimate fact at issue. 
Tolbert v. Hiatt, 95 N.C. App. 380, 382 S.E.2d 
453 (1989). 

Trial court erred in enjoining Commis- 
sioner of Motor Vehicles from revoking 
petitioner’s license on the grounds that 
proper procedures were not followed in admin- 
istering the breathalyzer test; the validity of 
testing procedures is not relevant where a 
motorist has refused to take the test. In re 
Rogers, 94 N.C. App. 505, 380 S.E.2d 599 

(1989). 

III. REVOCATION OF LICENSE 
FOR REFUSAL TO 

TAKE TEST. 

Purpose. — The administrative punishment 
of license revocation is designed to promote 
breathalyzer examinations which provide the 
State law-enforcement officers with more accu- 
rate evidence of possible driving under the 
influence violations. Montgomery v. North 
Carolina DMV, 455 F. Supp. 338 (W.D.N.C. 
1978), aff'd, 599 F.2d 1048 (4th Cir. 1979). 
Revocation of a driver’s license does not 

deprive the licensee of any fundamental 
constitutional right. Montgomery v. North 
Carolina DMV, 455 F. Supp. 338 (W.D.N.C. 
1978), aff’d, 599 F.2d 1048 (4th Cir. 1979). 
The evidence sought from a breathalyzer 

examination is directly related to the State’s 
need to enforce the laws governing the opera- 
tion of motor vehicles on the State’s roads. The 
administrative penalty is appropriately de- 
signed to deny a right directly related to the 
laws whose enforcement may be hindered by 
refusal to take a breathalyzer examination. 
Montgomery v. North Carolina DMV, 455 F. 
Supp. 338 (W.D.N.C. 1978), aff’d, 599 F.2d 1048 

(4th Cir. 1979). 
A hearing under subsection (d) of this 

section satisfies the constitutional due 

process requirement. Montgomery v. North 

Carolina DMV, 455 F. Supp. 338 (W.D.N.C. 
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1978), aff'd, 599 F.2d 1048 (4th Cir. 1979). 
Subsection (d) of this section provides an 

adequate opportunity for a hearing prior to 
revocation of a license for failure to submit to a 
breathalyzer examination. Montgomery vy. 
North Carolina DMV, 455 F. Supp. 338 
(W.D.N.C. 1978), aff’d, 599 F.2d 1048 (4th Cir. 
1979). 
Property Rights Not Denied. — Where 

plaintiff refused to submit to a breathalyzer 
examination and later received notice that his 
driver’s license would be suspended, the plain- 
tiff was not deprived of any property right 
without procedural due process. Although a 
notice of revocation was issued prior to a hear- 
ing the plaintiff was provided a right to a 
hearing, before revocation was effectuated. In 
fact the plaintiff requested and received an 
administrative hearing a trial de novo in supe- 
rior court, and consideration of his appeals of 
the superior court’s decision by both the North 
Carolina Court of Appeals and the North Caro- 
lina Supreme Court prior to actual revocation. 
Montgomery v. North Carolina DMV, 455 F. 
Supp. 338 (W.D.N.C. 1978), aff'd, 599 F.2d 1048 
(4th Cir. 1979). 
Suspensions for Refusal to Take Test 

and for Impaired Driving Distinguished. 
— The suspension of a license for refusal to 
submit to a chemical test at the time of an 
arrest for drunken (now impaired) driving and 
a suspension which results from a plea of guilty 
or a conviction of that charge are separate and 
distinct revocations. Joyner v. Garrett, 279 N.C. 
226, 182 S.E.2d 553 (1971); Vuncannon v. 
Garrett, 17 N.C. App. 440, 194 S.E.2d 364 

(1973); Creech v. Alexander, 32 N.C. App. 139, 
231 S.E.2d 36, cert. denied, 293 N.C. 589, 239 

S.E.2d 263 (1977). 
The suspension of a license which results 

from a plea of guilty or a conviction for drunken 
(now impaired) driving in no way exempts the 
licensee from the mandatory effects of the 60- 

day suspension of his license if he willfully 
refused to take a chemical test. Joyner v. 
Garrett, 279 N.C. 226, 182 S.E.2d 553 (1971); 
Creech v. Alexander, 32 N.C. App. 139, 231 

S.E.2d 36, cert. denied, 293 N.C. 589, 239 

S.E.2d 263 (1977). 
The Department (now Division) of Motor Ve- 

hicles had authority to suspend for 60 days the 
limited driving privilege granted a defendant 
convicted of drunken (now impaired) driving for 
defendant’s willful refusal to take a 
breathalyzer test at the time of his arrest. 
Vuncannon v. Garrett, 17 N.C. App. 440, 194 

S.E.2d 364 (1973). 
Where the law directs suspension, revo- 

cation, or nonissuance of a driver’s li- 

cense, some of the grounds are convictions for 
moving violations, or other statutory violations 
relating to highway safety, or situations where 
an individual’s capacity to operate a motor 
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vehicle safely are manifestly questionable. 
Evans v. Roberson, 69 N.C. App. 644, 317 
S.E.2d 715 (1984), rev’d on other grounds and 
modified, 314 N.C. 315, 333 S.E.2d 228 (1985). 

Legality of Arrest. — Subsection (d) of this 
section makes no reference to any question 
concerning the legality of the arrest as coming 
within the scope of the inquiry. In re Gardner, 
39 N.C. App. 567, 251 S.E.2d 723 (1979). 

The petitioner’s driving privilege was prop- 
erly revoked because of his unwillingness to 
take the breathalyzer test, whether or not his 
warrantless arrest was legal under § 15A-401, 

where the arrest was constitutionally valid by 
virtue of the fact that the arresting officer had 
ample information to provide him with proba- 
ble cause to arrest the petitioner for operating a 
motor vehicle upon a public highway while 
under the influence of intoxicants (now commit- 
ting an implied-consent offense). In re Gardner, 
39 N.C. App. 567, 251 S.E.2d 723 (1979). 

This section does not require that a sus- 
pected drunk driver submit to a chemical 
test. It does, however, provide that a suspect 

who “willfully refuses” a request to submit to 
the test will have his driving privileges auto- 
matically revoked for a period of six months. 
The standard of “willful refusal” in this context 
is clear. Once apprised of one’s rights and 
having received a request to submit, a driver is 
allowed 30 minutes in which to make a deci- 
sion. A “willful refusal” occurs whenever a 
driver (1) is aware that he has a choice to take 
or to refuse to take the test; (2) is aware of the 
time limit within which he must take the test; 
(3) voluntarily elects not to take the test; and 
(4) knowingly permits the prescribed 30 minute 
time limit to expire before he elects to take the 
test. Mathis v. North Carolina DMV, 71 N.C. 
App. 413, 322 S.E.2d 436 (1984). 
Burden of Proof. — Under this section, the 

respondent Commissioner of Motor Vehicles 
had the burden of proof to show that petitioner 
willfully refused to submit to a chemical anal- 
ysis. Rock v. Hiatt, 103 N.C. App. 578, 406 
S.E.2d 638 (1991). 
The word “refuse” as used in this section 

means the declination of a request or demand, 
or the omission to comply with some require- 
ment of law, as the result of a positive intention 
to disobey. Joyner v. Garrett, 279 N.C. 226, 182 
S.E.2d 553 (1971). 
A defendant’s refusal to submit to an 

intoxilyzer test can give rise to proceedings to 
revoke his driver’s license only if it is a willful 
refusal. State v. Summers, 132 N.C. App. 636, 
513 S.E.2d 575 (1999), aff'd, 351 N.C. 620, 528 
S.E.2d 17 (2000). 

Driver’s willful refusal to submit to a 
chemical analysis could be used to revoke 
his driver’s license even though the arrest 
was not in compliance with § 15A-401 (b)(2). 

Quick v. North Carolina DMV, 125 N.C. App. 
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123, 479 S.E.2d 226 (1997). 
A willful refusal to submit to a chemical 

test within the meaning of this section 
occurs where a motorist: (1) is aware that he 
has a choice to take or to refuse to take the test; 
(2) is aware of the time limit within which he 
must take the test; (3) voluntarily elects not to 
take the test; and (4) knowingly permits the 
prescribed 30 minute time limit to expire before 
he elects to take the test. Etheridge v. Peters, 
301 N.C. 76, 269 S.E.2d 133 (1980). 
One may refuse the test under this sec- 

tion by inaction as well as by words. Re- 
fusal, in this context, is the declination of a 
request or demand, or the omission to comply 
with some requirement of law, as the result of a 
positive intention to disobey. A finding that a 
driver did refuse to take the test is equivalent 
to a finding that the driver willfully refused to 
take the test. Mathis v. North Carolina DMV, 
71 N.C. App. 413, 322 S.E.2d 486 (1984), 
Delay After Being Informed of Rights 

Held Refusal to Submit to Test. — Where 
the breathalyzer operator once fully informed 
petitioner of his rights with regard to the 
breath test, there was no obligation upon him 
to remind petitioner of the effect of his refusal 
to submit to the test, and petitioner’s delay in 
taking the breathalyzer test, was at his own 
peril even though he stated that he was await- 
ing his attorney. Therefore, the trial court could 
properly find, that defendant had refused to 
submit to the breathalyzer test. Creech v. 
Alexander, 32 N.C. App. 139, 231 S.E.2d 36, 
cert. denied, 293 N.C. 589, 239 S.E.2d 263 
(1977); Seders v. Powell, 39 N.C. App. 491, 250 
S.E.2d 690, aff’d, 298 N.C. 453, 259 S.E.2d 544 
(1979). 
Where plaintiff was requested to take the 

test pursuant to this section and acknowledged 
an understanding of his rights, and where 
plaintiff was told of the 30 minute time limit 
and was repeatedly asked if he would take the 
test before it expired, plaintiff’s initial 20- 
minute silence in response to those requests 
does not toll the 30 minute period. Otherwise, 
any suspect could evade the possible repercus- 
sions of testing by simply refusing to cooperate. 
Mathis v. North Carolina DMV, 71 N.C. App. 
413, 322 S.E.2d 436 (1984). 

The trial court did not err in finding that 
petitioner willfully refused to submit to a 
breath test by concluding that the 30 minute 
waiting period began to run at 1:39 a.m., when 
he was advised of his rights, instead of 1:54 
a.m., when the formal request was made. In re 
Vallender, 81 N.C. App. 291, 344 S.E.2d 62 
(1986). 
Delay of More Than 30 Minutes While 

Awaiting Attorney. — Where petitioner’s 
right to “call an attorney” was satisfied, peti- 
tioner had no right to delay the test in excess of 
30 minutes while awaiting the arrival of his 
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attorney. His declination to submit to the test 
was, therefore, a willful refusal under this 

section. Price v. North Carolina Dep’t of Motor 
Vehicles, 36 N.C. App. 698, 245 S.E.2d 518, 
appeal dismissed, 295 N.C. 551, 248 S.E.2d 728 
(1978), overruled on other grounds, Seders v. 
Powell, 298 N.C. 453, 259 S.E.2d 544 (1979); 
Etheridge v. Peters, 45 N.C. App. 358, 263 
S.E.2d 308, aff’d, 301 N.C. 76, 269 S.E.2d 133 
(1980). 

Plaintiff had no right to delay the test in 
excess of 30 minutes while waiting for his 
attorney to return his call. His declination to 
take the breathalyzer test was thus a willful 
refusal under this section. Seders v. Powell, 39 
N.C. App. 491, 250 S.E.2d 690, aff'd, 298 N.C. 

4538, 259 S.E.2d 544 (1979). 
Refusal to Provide More Than Two Sam- 

ples. — Where petitioner provided two breath 
samples resulting in readings of .28 and .31 and 
then refused to provide any more samples, her 
conduct amounted to a willful refusal under 
subsection (c) of this section within the mean- 
ing of § 20-139.1(b3). Watson v. Hiatt, 78 N.C. 
App. 609, 337 S.E.2d 871 (1985). 

Failure to Follow Instructions As Willful 
Refusal. — Evidence showed that petitioner 
failed to follow the instructions of the 
breathalyzer operator where he repeatedly put 
his fingers in his mouth and failed to blow long 
enough into the machine to get a sufficient 
sample; failure to follow the instructions of the 
breathalyzer operator is an adequate basis for 
the trial court to conclude that petitioner will- 
fully refused to submit to a chemical analysis. 
Tedder v. Hodges, 119 N.C. App. 169, 457 
S.E.2d 881 (1995). 
Right to Full De Novo Review. — Any 

person whose driver’s license has been sus- 
pended under subsection (d) of this section has 
the right to a full de novo review by a superior 
court judge. This means the court must hear 
the matter on its merits from beginning to end 
as if no trial or hearing had been held by the 
Department (now Division) and without any 
presumption in favor of its decision. Joyner Vv. 
Garrett, 279 N.C. 226, 182 S.E.2d 553 (1971). 
Duty of Court to Determine “Willful Re- 

fusal”. “Willful refusal” to take a 
breathalyzer test is a necessary requirement 
under this section and the trial court has the 
duty of judicially determining this question. 
Sermons v. Peters, 51 N.C. App. 147, 275 S.E.2d 
218, cert. denied, 302 N.C. 630, 280 S.E.2d 441 

(1981). 
Failure of Court to Resolve Evidence of 

Willful Refusal. — Where evidence on 
whether petitioner knowingly permitted the 
prescribed 30-minute time period to expire be- 

fore he took the test was conflicting, and the 

trial court made no attempt to resolve it in its 

order, trial court erred in determining that 

petitioner had “willfully refused” to submit to a 
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chemical analysis under this section, and the 
case would be remanded to the trial court for 
additional findings based upon the evidence. 
Rock v. Hiatt, 103 N.C. App. 578, 406 S.E.2d 

638 (1991). 
Failure of Court to Find Facts. — Not- 

withstanding the failure of the trial court to 
find facts with regard to whether the plaintiff 
was arrested on reasonable grounds within the 
meaning of subsection (d) of this section, there 
was no need to remand for a further finding of 

facts or to award the plaintiff a new trial, since 
the facts leading up to the arrest were essen- 
tially uncontradicted, and only the conclusion 
to be drawn from them was disputed. Poag v. 
Powell, 39 N.C. App. 363, 250 S.E.2d 93, cert. 
denied, 296 N.C. 736, 254 S.E.2d 178 (1979). 

Officer’s Sworn Report Is Not Prima Fa- 
cie Evidence of Refusal to Submit to Test. 
— This section does not make the law-enforce- 
ment officer’s sworn report prima facie evidence 
that the arrested person willfully refused to 
submit to the breathalyzer test. Therefore, if he 
objects to its introduction, the report cannot be 
used as evidence against him. Joyner v. 
Garrett, 279 N.C. 226, 182 S.E.2d 553 (1971). 
But Is Sufficient in Absence of Timely 

Objection. — In the absence of a timely objec- 
tion as to its introduction, the officer’s sworn 

report was sufficient evidence to sustain the 
Department’s (now Division’s) suspension of 
petitioner’s license. Joyner v. Garrett, 279 N.C. 
226, 182.S.E.2d 553 (1971). 

Trooper’s failure to comply with subsection 
(a) in the face of petitioner’s refusal to submit 
resulted in the rescission of the revocation of 
petitioner’s license. Nicholson v. Killens, 116 
N.C. App. 478, 448 S.E.2d 542 (1994). 

IV. EVIDENCE IN PROSECUTION FOR 
DRUNKEN DRIVING. 

Chemical analyses of blood or breath 
are not within the protection of U.S. 
Const., Amend. V and XIV, or N.C. Const., 

Art. I, § 23, as such chemical analyses are not 

evidence which is “testimonial” or “communica- 

tive” in nature. State v. White, 84 N.C. App. 111, 

351 S.E.2d 828, cert. denied, 319 N.C. 227, 353 

S.E.2d 404 (1987). 
Results of Test Are Not Evidence within 

Privilege against Self-Incrimination. — 

The taking of a breath sample from an accused 
for the purpose of test is not evidence of a 
testimonial or communicative nature within 
the privilege against self-incrimination, and for 
that reason the requirements of Miranda are 
inapplicable to a breathalyzer test adminis- 

tered pursuant to the statutes. State v. Sykes, 
285 N.C. 202, 203 S.E.2d 849 (1974). 
Admissibility of Results When Test Not 

Properly Performed. — Testimony concern- 
ing the results of blood tests may be admitted 
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into evidence even though the tests were not 
performed in accordance with this section and 
§ 20-139.1 under the “other competent evi- 
dence” exception contained in § 20-139.1. State 
v. Byers, 105 N.C. App. 377, 413 S.E.2d 586 
(1992). 
Consideration of Alcosensor Results. — 

It is permissible to consider the results of 
alcosensor test in determining whether trooper 
had reasonable grounds to believe petitioner 
had committed an implied consent offense. 
Moore v. Hodges, 116 N.C. App. 727, 449 S.E.2d 
218 (1994). 
The State is not limited to evidence of 

blood alcohol concentration which was 
procured in accordance with the proce- 
dures of this statute; testing pursuant to a 
search warrant is a type of “other competent 
evidence” referred to in § 20-139.1. State v. 

Davis, 142 N.C. App. 81, 542 S.E.2d 236 (2001), 
cert. denied, 353 N.C. 386, 547 S.E.2d 818 
(2001). 

Effect of Failure to Advise Defendant of 
Right to Refuse Test. — Under this section, 
failure to advise a defendant of his right to 
refuse the breathalyzer test does not render the 
results of the test inadmissible in court. State v. 
Allen, 14 N.C. App. 485, 188 S.E.2d 568 (1972). 

Failure by officers to advise defendant of his 
right to refuse to take a breathalyzer test does 
not render the result of the test inadmissible in 
evidence, defendant having impliedly con- 
sented to the test by virtue of driving an auto- 
mobile on the public highways of the State, and 
the test having been administered after arrest 
and without the use of force or violence. State v. 
McCabe, 1 N.C. App. 237, 161 S.E.2d 42 (1968). 
Where the defendant by his voluntary and 

overt actions makes it clear that he will not 
voluntarily submit to the breathalyzer test, it is 
not necessary for the State to present evidence 
that the defendant was advised of his right to 
refuse to take the breathalyzer test before evi- 
dence of that refusal may be used against him 
at a trial for driving under the influence, as is 
allowed pursuant to § 20-139.1. State v. 
Simmons, 51 N.C. App. 440, 276 S.E.2d 765 
(1981). 

Failure to Advise Defendant of Right to 
Attorney and Witness. — Where the State 
offered no evidence upon the question of 
whether defendant had been notified of his 
right to call an attorney and to select a witness 
to view breathalyzer testing procedures in ac- 
cordance with subsection (a) of this section, 
results of the test were inadmissible, and ad- 

mission of the results over defendant’s objec- 
tion constituted prejudicial error. State v. 
Shadding, 17 N.C. App. 279, 194 S.E.2d 55, 
cert. denied, 283 N.C. 108, 194 S.E.2d 636 
GhO7 a) 

Refusal of Test Admissible. — The failure 
to warn the defendant that the officer could 
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seek alternate methods of testing did not ren- 
der defendant’s refusal inadmissible. State v. 
Davis, 142 N.C. App. 81, 542 S.E.2d 236 (2001), 
cert. denied, 353 N.C. 386, 547 S.E.2d 818 

(200 TD) ae 
Failure to Advise Defendant of Right to 

Additional Test. — The failure of the State to 
establish that defendant was accorded the stat- 
utory right to have another test, in addition to 
the others which he was properly accorded, 
renders the results of the breathalyzer test 
inadmissible in evidence. State v. Fuller, 24 
N.C. App. 38, 209 S.E.2d 805 (1974). 
Where the defendant is not advised of his 

rights under subsection (a), including, under 
subdivision (a)(5), the right to have another 
alcohol concentration test performed by a qual- 
ified person of his own choosing, the State’s test 

is inadmissible in evidence. State v. Gilbert, 85 
N.C. App. 594, 355 S.E.2d 261 (1987). 

Results of the breathalyzer test were 
admissible even though defendant’s initial 
“commitment” to take the test was obtained 
before he was advised of his statutory rights 
embodied in subsection (a) of this section. State 
v. Sykes, 285 N.C. 202, 203 S.E.2d 849 (1974). 

Refusal of Test May Not Be Used as 
Assumption of Guilt. — This section does not 
say that if a person refuses to submit to the 
test, it will be used as an assumption of guilt in 
court. State v. Mobley, 273 N.C. 471, 160 S.E.2d 
334 (1968), decided prior to the 1969 amend- 
ment. 

Testimony of Charging Officer. — It is 
settled law that the arresting (now charging) 
officer may testify as to a refusal to take the 
breathalyzer test at a trial for driving under the 
influence. State v. Simmons, 51 N.C. App. 440, 
276 S.E.2d 765 (1981). 
Defendant’s Incriminating Statements 

Deemed Harmless Error. — Admission of 
evidence that after defendant blew into 
breathalyzer and was shown the reading, he 
made statements indicating his disbelief at the 
result, thus allegedly creating an inference that 
he had registered a reading in excess of the 
legal limit on the first test, was harmless in 
light of other evidence of defendant’s guilt, 
including his refusal to take a second test. State 
v. Wike, 85 N.C. App. 516, 355 S.E.2d 221 
(1987). 
Other Officer Not Required to Advise 

Defendant. — Subsection (a) does not require 
an officer, other than the charging officer, to 
advise defendants of their statutory rights in 
order for the state to admit into evidence, at the 

criminal prosecution for driving while im- 
paired, the results of, or refusal to submit to, 
chemical analysis. State v. Abdereazeq, 122 
N.C. App. 727, 471 S.E.2d 445 (1996). 
Adequate Advice Given. — Evidence, in- 

cluding state trooper’s testimony and defen- 
dant’s telephone call subsequent to refusal to 
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sign written form, supported trial court’s find- 
ing that defendant had been adequately ad- 
vised of his chemical test rights as required by 
this section. Gibson v. Faulkner, 182 N.C. App. 
728, 515 S.E.2d 452 (1999), decided prior to the 

2000 amendment. 
Reasonable Grounds Shown. — The evi- 

dence surrounding petitioner’s accident, in- 
cluding the reason for its occurrence, taken 
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with the odor of alcohol about petitioner, her 
mumbled speech, her admission that she had 
been drinking liquor earlier, and the results of 
the alcosensor test were clearly sufficient to 
give trooper reasonable grounds to believe that 
petitioner had been driving while impaired. 
Moore v. Hodges, 116 N.C. App. 727, 449 S.E.2d 

218 (1994). 

OPINIONS OF ATTORNEY GENERAL 

Department (now Division) of Motor Ve- 
hicles May Revoke Limited Driving Privi- 
lege Granted by a Court. — See opinion of 
Attorney General to Mr. Joe W. Garrett, Com- 
missioner, N.C. Department of Motor Vehicles, 
40 N.C.A.G. 414 (1970). 
Revocation for Refusal to Submit to Test 

Is Contingent upon First Having Been 
Charged for Impaired Driving. — See opin- 
ion of Attorney General to Lt. M. S. Niven, 43 
N.C.A.G. 81 (1978). 
Person authorized to administer a 

chemical test is a breathalyzer operator who 
holds a permit issued by the Commission for 
Health Services (now Department of Human 
Resources) pursuant to § 20-139.1(b). See 

Opinion of Attorney General to Dr. Arthur J. 
McBay, Office, Chief Medical Examiner, 42 

N.C.A.G. 326 (1973). 
Advising Accused of Rights. — See opin- 

ion of Attorney General to Robert Powell, 41 
N.C.A.G. 326 (1971). 
Running of 30 Minutes Prior to Testing 

Defendant. — See opinion of Attorney General 
to LTC Charles B. Pierce, N.C. State Highway 
Patrol, 41 N.C.A.G. 242 (1971). 

Suspect Not Entitled to Drive Own Car 
to Test Site. — A person who requests a 
prearrest chemical test pursuant to § 20- 

16.2(i) does not have to be permitted to drive 
his own vehicle to the test site. See Opinion of 
Attorney General to Chief P.L. McIver, Garner 
Police Department, Garner, N.C., 47 N.C.A.G. 

89 (1977). 
Service of Pick-Up Notice. — If a subject 

upon whom a law-enforcement officer is serving 
a notice to pick up a driver’s license revoked 
under § 20-16.2(c) states that he has requested 

a hearing pursuant to § 20-16.2(d), the officer 
should not serve the pick-up notice until he has 
verification from the Department of Motor Ve- 
hicles that no valid request for hearing has 
been made. See opinion of Attorney General to 
Major John Laws, N.C. State Highway Patrol, 

40 N.C.A.G. 403 (1969). 

§ 20-16.3. Alcohol screening tests required of certain driv- 
ers; approval of test devices and manner of use 

by Commission for Health Services; use of test 
results or refusal. 

(a) When Alcohol Screening Test May Be Required; Not an Arrest. — A 

law-enforcement officer may require the driver of a vehicle to submit to an 

alcohol screening test within a relevant time after the driving if the officer has: 

(1) Reasonable grounds to believe that the driver has consumed alcohol 

and has: 
a. Committed a moving traffic violation; or 

b. Been involved in an accident or collision; or 

(2) An articulable and reasonable suspicion that the driver has committed 

an implied-consent offense under G.S. 20-16.2, and the driver has 

been lawfully stopped for a driver’s license check or otherwise lawfully 

stopped or lawfully encountered by the officer in the course of the 

performance of the officer’s duties. i 

Requiring a driver to submit to an alcohol screening test in accordance with 

this section does not in itself constitute an arrest. aL. 

(b) Approval of Screening Devices and Manner of Use. — The Commission 

for Health Services is directed to examine and approve devices suitable for use 

by law-enforcement officers in making on-the-scene tests of drivers for alcohol 

concentration. For each alcohol screening device or class of devices approved, 
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the Commission must adopt regulations governing the manner of use of the 

device. For any alcohol screening device that tests the breath of a driver, the 

Commission is directed to specify in its regulations the shortest feasible 

minimum waiting period that does not produce an unacceptably high number 

of false positive test results. 
(c) Tests Must Be Made with Approved Devices and in Approved Manner. — 

No screening test for alcohol concentration is a valid one under this section 

unless the device used is one approved by the Commission for Health Services 

and the screening test is conducted in accordance with the applicable regula- 
tions of the Commission as to the manner of its use. 

(d) Use of Screening Test Results or Refusal by Officer. — The results of an 

alcohol screening test or a driver’s refusal to submit may be used by a 

law-enforcement officer, a court, or an administrative agency in determining if 

there are reasonable grounds for believing that the driver has committed an 

implied-consent offense under G.S. 20-16.2. Negative or low results on the 

alcohol screening test may be used in factually appropriate cases by the officer, 

a court, or an administrative agency in determining whether a person’s alleged 

impairment is caused by an impairing substance other than alcohol. Except as 

provided in this subsection, the results of an alcohol screening test may not be 
admitted in evidence in any court or administrative proceeding. (1973, c. 312, 
suite) 476s. 1281981,"c.-412, 8" 4; c. 747, 3) 66; 1983)¢ Aso mete) 

CASE NOTES 

Consideration of Alcosensor Results. — 
It is permissible to consider the results of 
alcosensor test in determining whether trooper 
had reasonable grounds to believe petitioner 
had committed an implied consent offense. 
Moore v. Hodges, 116 N.C. App. 727, 449 S.E.2d 
218 (1994). 
Admission Into Evidence. — Results of 

defendant’s alcohol screening test were not ad- 
missible as substantive evidence of alcohol use 

in a prosecution for driving while his license 
was revoked, and could be admitted only as 
evidence in support of probable cause for the 
arrest or to show impairment by a substance 
other than alcohol. State v. Bartlett, 180 N.C. 
App. 79, 502 S.E.2d 53 (1998). 

Cited in State v. Hunter, 299 N.C. 29, 261 

S.E.2d 189 (1980); Powers v. Powers, 130 N.C. 

App. 37, 502 S.E.2d 398 (1998). 

§ 20-16.3A. Impaired driving checks. 

A law-enforcement agency may make impaired driving checks of drivers of 
vehicles on highways and public vehicular areas if the agency: 

(1) Develops a systematic plan in advance that takes into account the 
likelihood of detecting impaired drivers, traffic conditions, number of 
vehicles to be stopped, and the convenience of the motoring public. 

(2) Designates in advance the pattern both for stopping vehicles and for 
requesting drivers that are stopped to submit to alcohol screening 
tests. The plan may include contingency provisions for altering either 
pattern if actual traffic conditions are different from those antici- 
pated, but no individual officer may be given discretion as to which 
vehicle is stopped or, of the vehicles stopped, which driver is requested 
to submit to an alcohol screening test. 

(3) Marks the area in which checks are conducted to advise the public that 
an authorized impaired driving check is being made. 

This section does not prevent an officer from using the authority of G.S. 20-16.3 
to request a screening test if, in the course of dealing with a driver under the 
authority of this section, he develops grounds for requesting such a test under 
G.S. 20-16.3. Alcohol screening tests and the results from them are subject to 
the provisions of subsections (b), (c), and (d) of G.S. 20-16.3. This section does 
not limit the authority of a law-enforcement officer or agency to conduct a 
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license check independently or in conjunction with the impaired driving check, 
to administer psychophysical tests to screen for impairment, or to utilize 
roadblocks or other types of vehicle checks or checkpoints that are consistent 
with the laws of this State and the Constitution of North Carolina and of the 
United States. (1983, c. 435, s. 22.) 

Legal Periodicals. — For comment, “DWI 
Roadblocks: Are They Constitutional in North 

Carolina?,” see 21 Wake Forest L. Rev. 779 
(1986). 

CASE NOTES 

Legislative Intent. — Language of § 20- 
16.3A made clear that the legislature did not 
intend for it to cover all license checks. State v. 
Tarlton, — N.C. App. —, 553 S.E.2d 50, 2001 
N.C. App. LEXIS 941 (2001). 
Checking Station in Accord with Guide- 

lines. — Where the findings showed that 
checking station was conducted in accordance 
with required guidelines, motion to suppress 
was not proper. State v. Barnes, 123 N.C. App. 
144, 472 S.E.2d 784 (1996). 

Sobriety checkpoint complied with § 20- 
16.3A because it provided for preliminary 
screening of every driver and allowed further 
investigation only if the officer had a reason- 
able articulable suspicion that the driver was 
impaired. State v. Colbert, — N.C. App. —, 553 
S.E.2d 221, 2001 N.C. App. LEXIS 972 (2001). 
Permissibility of Monitoring Check- 

point Avoidance — It is reasonable and per- 
missible for an officer to monitor a checkpoint’s 

entrance for vehicles whose drivers may be 
attempting to avoid the checkpoint. An officer, 
in conjunction with the totality of the circum- 
stances or the checkpoint plan, may, also, pur- 

sue and stop a vehicle which has turned away 
from a checkpoint within its perimeters for 
reasonable inquiry to determine why the vehi- 
cle turned away. North Carolina’s interest in 
combating intoxicated drivers outweighs the 
minimal intrusion that an investigatory stop 
may impose upon a motorist under these cir- 
cumstances. State v. Foreman, 351 N.C. 627, 
527 8.E.2d 921 (2000). 

Police officers were not required to fol- 
low the requirements of this section where 
the stop which resulted in defendant/drunk 
driver’s arrest did not arise pursuant to an 
impaired driving check but arose as the result 
of a false report of breaking and entering. State 
v. Covington, 138 N.C. App. 688, 532 S.E.2d 221 
(2000). 

§ 20-16.4: Repealed by Session Laws 1989, c. 691, s. 4. 

§ 20-16.5. Immediate civil license revocation for certain 
persons charged with implied-consent of- 
fenses. 

(a) Definitions. — As used in this section the following words and phrases 
have the following meanings: 

(1) Charging Officer. — As described in G.S. 20-16.2(a1). 
(2) Clerk. — As defined in G.S. 15A-101(2). 
(3) Judicial Official. — As defined in G.S. 15A-101(5). 
(4) Revocation Report. — A sworn statement by a charging officer and a 

chemical analyst containing facts indicating that the conditions of 
subsection (b) have been met, and whether the person has a pending 
offense for which the person’s license had been or is revoked under 
this section. When one chemical analyst analyzes a person’s blood and 
another chemical analyst informs a person of his rights and respon- 
sibilities under G.S. 20-16.2, the report must include the statements 
of both analysts. 

(5) Surrender of a Driver’s License. — The act of turning over to a court 
or a law-enforcement officer the person’s most recent, valid driver’s 
license or learner’s permit issued by the Division or by a similar 
agency in another jurisdiction, or a limited driving privilege issued by 
a North Carolina court. A person who is validly licensed but who is 
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unable to locate his license card may file an affidavit with the clerk 
setting out facts that indicate that he is unable to locate his license 
card and that he is validly licensed; the filing of the affidavit 
constitutes a surrender of the person’s license. 

(b) Revocations for Persons Who Refuse Chemical Analyses or Who Are 
Charged With Certain Implied-Consent Offenses. — A person’s driver’s license 
is subject to revocation under this section if: 

(1) A charging officer has reasonable grounds to believe that the person 
has committed an offense subject to the implied-consent provisions of 
G.S. 20-16.2; 

(2) The person is charged with that offense as provided in G.S. 20-16.2(a); 
(3) The charging officer and the chemical analyst comply with the proce- 

dures of G.S. 20-16.2 and G.S. 20-139.1 in requiring the person’s 
submission to or procuring a chemical analysis; and 

(4) The person: 
a. Willfully refuses to submit to the chemical analysis; 
b. Has an alcohol concentration of 0.08 or more within a relevant time 

after the driving; 
c. Has an alcohol concentration of 0.04 or more at any relevant time 

after the driving of a commercial motor vehicle; or 
d. Has any alcohol concentration at any relevant time after the 

driving and the person is under 21 years of age. 
(b1) Precharge Test Results as Basis for Revocation. — Notwithstanding the 

provisions of subsection (b), a person’s driver’s license is subject to revocation 
under this section if: 

(1) The person requests a precharge chemical analysis pursuant to G.S. 
20-16.2(1); and 

(2) The person has: 
a. An alcohol concentration of 0.08 or more at any relevant time after 

driving; 
b. An alcohol concentration of 0.04 or more at any relevant time after 

driving a commercial motor vehicle; or 
c. Any alcohol concentration at any relevant time after driving and 

the person is under 21 years of age; and 
(3) The person is charged with an implied-consent offense. 

(c) Duty of Charging Officers and Chemical Analysts to Report to Judicial 
Officials. — If a person’s driver’s license is subject to revocation under this 
section, the charging officer and the chemical analyst must execute a revoca- 
tion report. If the person has refused to submit to a chemical analysis, a copy 
of the affidavit to be submitted to the Division under G.S. 20-16.2(c) may be 
substituted for the revocation report if it contains the information required by 
this section. It is the specific duty of the charging officer to make sure that the 
report is expeditiously filed with a judicial official as required by this section. 

(d) Which Judicial Official Must Receive Report. — The judicial official with 
whom the revocation report must be filed is: 

(1) The judicial official conducting the initial appearance on the underly- 
ing criminal charge if: 
a. No revocation report has previously been filed; and 
b. At the time of the initial appearance the results of the chemical 

analysis, if administered, or the reports indicating a refusal, are 
available. 

(2) A judicial official conducting any other proceeding relating to the 
underlying criminal charge at which the person is present, if no report 
has previously been filed. 

(3) The clerk of superior court in the county in which the underlying 
criminal charge has been brought if subdivisions (1) and (2) are not 
applicable at the time the charging officer must file the report. 
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(e) Procedure if Report Filed with Judicial Official When Person Is Present. 
— If a properly executed revocation report concerning a person is filed with a 
judicial official when the person is present before that official, the judicial 
official shall, after completing any other proceedings involving the person, 
determine whether there is probable cause to believe that each of the 
conditions of subsection (b) has been met. If he determines that there is such 
probable cause, he shall enter an order revoking the person’s driver’s license 
for the period required in this subsection. The judicial official shall order the 
person to surrender his license and if necessary may order a law-enforcement 
officer to seize the license. The judicial official shall give the person a copy of 
the revocation order. In addition to setting it out in the order the judicial 
official shall personally inform the person of his right to a hearing as specified 
in subsection (g), and that his license remains revoked pending the hearing. 
The revocation under this subsection begins at the time the revocation order is 
issued and continues until the person’s license has been surrendered for the 
period specified in this subsection, and the person has paid the applicable 
costs. The period of revocation is 30 days, if there are no pending offenses for 
which the person’s license had been or is revoked under this section. If at the 
time of the current offense, the person has one or more pending offenses for 
which his license had been or is revoked under this section, the revocation shall 
remain in effect until a final judgment, including all appeals, has been entered 
for the current offense and for all pending offenses. In no event, may the period 
of revocation under this subsection be less than 30 days. If within five working 
days of the effective date of the order, the person does not surrender his license 
or demonstrate that he is not currently licensed, the clerk shall immediately 
issue a pick-up order. The pick-up order shall be issued to a member of a local 
law-enforcement agency if the charging officer was employed by the agency at 
the time of the charge and the person resides in or is present in the agency’s 
territorial jurisdiction. In all other cases, the pick-up order shall be issued to 
an officer or inspector of the Division. A pick-up order issued pursuant to this 
section is to be served in accordance with G.S. 20-29 as if the order had been 
issued by the Division. 

(f) Procedure if Report Filed with Clerk of Court When Person Not Present. 
— When a clerk receives a properly executed report under subdivision (d) (3) 
and the person named in the revocation report is not present before the clerk, 
the clerk shall determine whether there is probable cause to believe that each 
of the conditions of subsection (b) has been met. If he determines that there is 
such probable cause, he shall mail to the person a revocation order by 
first-class mail. The order shall direct that the person on or before the effective 
date of the order either surrender his license to the clerk or appear before the 
clerk and demonstrate that he is not currently licensed, and the order shall 
inform the person of the time and effective date of the revocation and of its 
duration, of his right to a hearing as specified in subsection (g), and that the 
revocation remains in effect pending the hearing. Revocation orders mailed 
under this subsection become effective on the fourth day after the order is 
deposited in the United States mail. If within five working days of the effective 
date of the order, the person does not surrender his license to the clerk or 
appear before the clerk to demonstrate that he is not currently licensed, the 
clerk shall immediately issue a pick-up order. The pick-up order shall be issued 
and served in the same manner as specified in subsection (e) for pick-up orders 
issued pursuant to that subsection. A revocation under this subsection begins 
at the date specified in the order and continues until the person’s license has 
been revoked for the period specified in this subsection and the person has paid 
the applicable costs. If the person has no pending offenses for which his license 
had been or is revoked under this section, the period of revocation under this 
subsection is: 
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(1) Thirty days from the time the person surrenders his license to the 
court, if the surrender occurs within five working days of the effective 
date of the order; or 

(2) Thirty days after the person appears before the clerk and demon- 
strates that he is not currently licensed to drive, if the appearance 
occurs within five working days of the effective date of the revocation 
order; or 

(3) Forty-five days from the time: 
a. The person’s drivers license is picked up by a law-enforcement 

officer following service of a pick-up order; or | 
b. The person demonstrates to a law-enforcement officer who has a 

pick-up order for his license that he is not currently licensed; or 
c. The person’s drivers license is surrendered to the court if the 

surrender occurs more than five working days after the effective 
date of the revocation order; or 

d. The person appears before the clerk to demonstrate that he is not 
currently licensed, if he appears more than five working days 
after the effective date of the revocation order. 

If at the time of the current offense, the person has one or more pending 
offenses for which his license had been or is revoked under this section, the 
revocation shall remain in effect until a final judgment, including all appeals, 
has been entered for the current offense and for all pending offenses. In no 
event may the period of revocation for the current offense be less than the 
applicable period of revocation in subdivision (1), (2), or (3) of this subsection. 
When a pick-up order is issued, it shall inform the person of his right to a 
hearing as specified in subsection (g), and that the revocation remains in effect 
pending the hearing. An officer serving a pick-up order under this subsection 
shall return the order to the court indicating the date it was served or that he 
was unable to serve the order. If the license was surrendered, the officer 
serving the order shall deposit it with the clerk within three days of the 
surrender. 

(g) Hearing before Magistrate or Judge if Person Contests Validity of 
Revocation. — A person whose license is revoked under this section may 
request in writing a hearing to contest the validity of the revocation. The 
request may be made at the time of the person’s initial appearance, or within 
10 days of the effective date of the revocation to the clerk or a magistrate 
designated by the clerk, and may specifically request that the hearing be 
conducted by a district court judge. The Administrative Office of the Courts 
must develop a hearing request form for any person requesting a hearing. 
Unless a district court judge is requested, the hearing must be conducted 
within the county by a magistrate assigned by the chief district court judge to 
conduct such hearings. If the person requests that a district court judge hold 
the hearing, the hearing must be conducted within the district court district as 
defined in G.S. 7A-133 by a district court judge assigned to conduct such 
hearings. The revocation remains in effect pending the hearing, but the 
hearing must be held within three working days following the request if the 
hearing is before a magistrate or within five working days if the hearing is 
before a district court judge. The request for the hearing must specify the 
grounds upon which the validity of the revocation is challenged and the 
hearing must be limited to the grounds specified in the request. A witness may 
submit his evidence by affidavit unless he is subpoenaed to appear. Any person 
who appears and testifies is subject to questioning by the judicial official 
conducting the hearing, and the judicial official may adjourn the hearing to 
seek additional evidence if he is not satisfied with the accuracy or completeness 
of evidence. The person contesting the validity of the revocation may, but is not 
required to, testify in his own behalf. Unless contested by the person request- 

250 



§20-16.5 ART. 2. UNIFORM DRIVER’S LICENSE ACT §20-16.5 

ing the hearing, the judicial official may accept as true any matter stated in the 
revocation report. If any relevant condition under subsection (b) is contested, 
the judicial official must find by the greater weight of the evidence that the 
condition was met in order to sustain the revocation. At the conclusion of the 
hearing the judicial official must enter an order sustaining or rescinding the 
revocation. The judicial official’s findings are without prejudice to the person 
contesting the revocation and to any other potential party as to any other 
proceedings, civil or criminal, that may involve facts bearing upon the 
conditions in subsection (b) considered by the judicial official. The decision of 
the judicial official is final and may not be appealed in the General Court of 
Justice. If the hearing is not held and completed within three working days of 
the written request for a hearing before a magistrate or within five working 
days of the written request for a hearing before a district court judge, the 
judicial official must enter an order rescinding the revocation, unless the 
person contesting the revocation contributed to the delay in completing the 
hearing. If the person requesting the hearing fails to appear at the hearing or 
any rescheduling thereof after having been properly notified, he forfeits his 
right to a hearing. 

(h) Return of License. — After the applicable period of revocation under this 
section, or if the magistrate or judge orders the revocation rescinded, the 
person whose license was revoked may apply to the clerk for return of his 
surrendered license. Unless the clerk finds that the person is not eligible to use 
the surrendered license, he must return it if: 

(1) The applicable period of revocation has passed and the person has 
tendered payment for the costs under subsection (j); or 

(2) The magistrate or judge has ordered the revocation rescinded. 
If the license has expired, he may return it to the person with a caution that 
it is no longer valid. Otherwise, if the person is not eligible to use the license 
and the license was issued by the Division or in another state, the clerk must 
mail it to the Division. If the person has surrendered his copy of a limited 
driving privilege and he is no longer eligible to use it, the clerk must make a 
record that he has withheld the limited driving privilege and forward that 
record to the clerk in the county in which the limited driving privilege was 
issued for filing in the case file. If the person’s license is revoked under this 
section and under another section of this Chapter, the clerk must surrender 
the license to the Division if the revocation under this section can terminate 
before the other revocation; in such cases, the costs required by subsection (j) 
must still be paid before the revocation under this section is terminated. 

(i) Effect of Revocations. — A revocation under this section revokes a 
person’s privilege to drive in North Carolina whatever the source of his 
authorization to drive. Revocations under this section are independent of and 
run concurrently with any other revocations. No court imposing a period of 
revocation following conviction of an offense involving impaired driving may 
give credit for any period of revocation imposed under this section. A person 
whose license is revoked pursuant to this section is not eligible to receive a 
limited driving privilege except as specifically authorized by G.S. 20-16.5(p). 

(j) Costs. — Unless the magistrate or judge orders the revocation rescinded, 
a person whose license is revoked under this section must pay a fee of fifty 
dollars ($50.00) as costs for the action before the person’s license may be 
returned under subsection (h). The costs collected under this section shall be 
credited to the General Fund. Fifty percent (50%) of the costs collected shall be 
used to fund a statewide chemical alcohol testing program administered by the 
Injury Control Section of the Department of Health and Human Services. 

(k) Report to Division. — Except as provided below, the clerk shall mail a 
report to the Division: 

(1) If the license is revoked indefinitely, within 10 working days of the 
revocation of the license; and 
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(2) In all cases, within 10 working days of the return of a license under 
this section or of the termination of a revocation of the driving 
privilege of a person not currently licensed. 

The report shall identify the person whose license has been revoked, specify 
the date on which his license was revoked, and indicate whether the license 
has been returned. The report must also provide, if applicable, whether the 
license is revoked indefinitely. No report need be made to the Division, 
however, if there was a surrender of the driver’s license issued by the Division, 
a 30-day minimum revocation was imposed, and the license was properly 
returned to the person under subsection (h) within five working days after the 
30-day period had elapsed. 

(1) Restoration Fee for Unlicensed Persons. — If a person whose license is 
revoked under this section has no valid license, he must pay the restoration fee 
required by G.S. 20-7 before he may apply for a license from the Division. 

(m) Modification of Revocation Order. — Any judicial official presiding over 
a proceeding under this section may issue a modified order if he determines 
that an inappropriate order has been issued. 

(n) Exception for Revoked Licenses. — Notwithstanding any other provision 
of this section, if the judicial official required to issue a revocation order under 
this section determines that the person whose license is subject to revocation 
under subsection (b): 

(1) Has a currently revoked driver’s license; 
(2) Has no limited driving privilege; and 
(3) Will not become eligible for restoration of his license or for a limited 

driving privilege during the period of revocation required by this 
section, 

the judicial official need not issue a revocation order under this section. In this 
event the judicial official must file in the records of the civil proceeding a copy 
of any documentary evidence and set out in writing all other evidence on which 
he relies in making his determination. 

(0) Designation of Proceedings. — Proceedings under this section are civil 
actions, and must be identified by the caption “In the Matter of ” and 
filed as directed by the Administrative Office of the Courts. 

(p) Limited Driving Privilege. — A person whose drivers license has been 
revoked for a specified period of 30 or 45 days under this section may apply for 
a limited driving privilege if: 

(1) At the time of the alleged offense the person held either a valid drivers 
license or a license that had been expired for less than one year; 

(2) Does not have an unresolved pending charge involving impaired 
driving except the charge for which the license is currently revoked 
under this section or additional convictions of an offense involving 
impaired driving since being charged for the violation for which the 
license is currently revoked under this section; 

(3) The person’s license has been revoked for at least 10 days if the 
revocation is for 30 days or 30 days if the revocation is for 45 days; and 

(4) The person has obtained a substance abuse assessment from a mental 
health facility and registers for and agrees to participate in any 
recommended training or treatment program. 

A person whose license has been indefinitely revoked under this section may, 
after completion of 30 days under subsection (e) or the applicable period of time 
under subdivision (1), (2), or (3) of subsection (f), apply for a limited driving 
privilege. In the case of an indefinite revocation, a judge of the division in 
which the current offense is pending may issue the limited driving privilege 
only if the privilege is necessary to overcome undue hardship and the person 
meets the eligibility requirements of G.S. 20-179.3, except that the require- 
ments in G.S. 20-179.3(b)(Dc. and G.S. 20-179.3(e) shall not apply. Except as 
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modified in this subsection, the provisions of G.S. 20-179.3 relating to the 
procedure for application and conduct of the hearing and the restrictions 
required or authorized to be included in the limited driving privilege apply to 
applications under this subsection. Any district court judge authorized to hold 
court in the judicial district is authorized to issue such a limited driving 
privilege. A limited driving privilege issued under this section authorizes a 
person to drive if the person’s license is revoked solely under this section. If the 
person’s license is revoked for any other reason, the limited driving privilege is 
invalid. (1983, c. 435, s. 14; 1983 (Reg. Sess., 1984), c. 1101, ss. 11-17; 1985, c. 
690, ss. 1, 2; 1987 (Reg. Sess., 1988), c. 1037, s. 80, c. 1112; 1989, c. 771, ss. 15, 
£6}o438;7 1991, ic. .689,; -s. 233.1(a); 1993, c. 285, ss..5, 6; 1997-379, ss: 3.4-3.8; 
1997-4438, s. 11A.9; 1997-486, ss. 2-6; 1998-182, ss. 29, 30; 1999-406, s. 13; 
2000-140, s. 103A; 2000-155, s. 15; 2001-487, ss. 6, 7.) 

Editor’s Note. — Session Laws 1999-237, s. 
11.62(a) provides that the Administrative Office 
of the Courts shall transfer all funds collected 
under G.S. 20-16.5(j) that are designated for 
the chemical alcohol testing program to the 
Department of Health and Human Services on 
a monthly basis. 

Session Laws 1999-237, s. 11.62(b) provides 
that any funds collected under G.S. 20-16.5(j) 
that are designated for the chemical alcohol 
testing program of the Department of Health 
and Human Services and are not needed for 
that program shall be transferred annually to 
the Governor’s Highway Safety program for 
grants to local law enforcement agencies for 
training and enforcement of the laws on driving 
while impaired. Transferred funds shall be 
spent within 13 months of receipt of the funds 
and amounts received by the Governor’s High- 
way Safety Program shall not revert until the 
June 30 following the 13-month period. 

For an earlier provision on funds collected 
under subsection (j), see SL 1995-324, s. 26.5. 

Session Laws 1999-406, s. 18, states that the 
act does not obligate the General Assembly to 
appropriate additional funds, and that the act 

shall be implemented with funds available or 
appropriated to the Department of Transporta- 
tion and the Administrative Office of the 
Courts. 

Effect of Amendments. — Session Laws 
2000-155, s. 15, as amended by Session Laws 

2000-140, s. 108A, effective September 1, 2000, 
and applicable to offenses committed on or after 
that date, inserted “motor” in subdivision 

(b)(4)e. 

Session Laws 2001-487, ss. 6 and 7, effective 
December 16, 2001, substituted “the person’s 

license” for “their license” in the first sentence 
in subdivision (a)(4); and substituted “chief 
district court judge” for “chief district judge” in 
the fourth sentence in subsection (g). 

Legal Periodicals. — For note, “North 
Carolina and Pretrial Civil Revocation of an 
Impaired Driver’s License and the Double Jeop- 
ardy Clause,” see 18 Campbell L. Rev. 391 

(1996). 
For a survey of 1996 developments in consti- 

tutional law, see 75 N.C.L. Rev. 2315 (1997). 

For 1997 legislative survey, see 20 Campbell 
L. Rev. 417. 

CASE NOTES 

Editor’s Note. — Most of the cases decided 
below were decided under this section as it read 
prior to the 1993 amendment which reduced the 
blood alcohol content for driving while im- 
paired and related offenses from 0.10 to 0.08. 

Constitutionality. — The summary 10-day 
revocation required by this section does not 
violate the equal protection rights guaranteed 
by the State and federal Constitutions. Henry v. 
Edmisten, 315 N.C. 474, 340 S.E.2d 720 (1986). 

The Safe Roads Act’s prehearing suspension 
provisions do not deprive persons whose li- 
censes have been suspended for a 10-day period 
following their failure of a breath analysis test 
of property without due process of law. Henry v. 
Edmisten, 315 N.C. 474, 340 S.E.2d 720 (1986). 

Because the summary 10-day license revoca- 
tion under this section upon a person’s failure 

to pass a breath analysis test is a remedial 
measure reasonably related to the State’s inter- 
est in highway safety, the law of the land is 
satisfied by judicial review of the State’s action 
to determine if there is probable cause to be- 
lieve the conditions justifying revocation exist. 
The Safe Roads Act provides for such review, as 
under subsection (e) of this section, before re- 
vocation can take place, a detached and impar- 
tial judicial officer must scrutinize every condi- 
tion of revocation to determine if each condition 
probably has been met. Henry v. Edmisten, 315 
N.C. 474, 340 S.E.2d 720 (1986). 

The ten-day driver’s license revocation under 
this section did not constitute punishment as 
such, and therefore, defendant’s subsequent 
criminal conviction for DWI did not violate the 
Double Jeopardy Clause. State v. Oliver, 343 
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N.C. 202, 470 S.E.2d 16 (1996). 
Revocation of one’s driver’s license under this 

section and subsequent convictions of DWI un- 
der § 20-138.1 do not violate the prohibition 
against double jeopardy. State v. Rogers, 124 
N.C. App. 364, 477 S.E.2d 221 (1996). 
Impact of Double Jeopardy Clause. — 

The plaintiff failed to prove that North Caroli- 
na’s prior imposition of a thirty-day period of 
administrative license revocation under § 20- 
16.5 constituted a criminal punishment within 
the meaning of the Double Jeopardy Clause of 
the Fifth Amendment, U.S. Const. Amend. V, 
and barred plaintiff’s prosecution for the of- 
fense of driving while impaired in violation of 
§ 20-138.1. Brewer v. Kimel, 256 F.3d 222 (4th 
Cir. 2001). 

Because a 30-day license revocation is a civil 
sanction rather than a criminal penalty, the 
Double Jeopardy Clause does not bar a defen- 
dant’s subsequent criminal prosecution for 
driving while impaired by alcohol. State v. 
Evans, — N.C. App. —, 550 S.E.2d 853, 2001 
N.C. App. LEXIS 639 (2001). 

This section does not require a finding 
of scienter. Brewer v. Kimel, 256 F.3d 222 (4th 
Cir. 2001). 
The summary 10-day revocation proce- 

dure of this section is not a punishment, 
but a highway safety measure. Henry v. 
Edmisten, 315 N.C. 474, 340 S.E.2d 720 (1986). 
Duration of 10-Day Revocation. — Under 

subsection (e) of this section, the summary 
10-day revocation continues until the person 
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has paid the applicable costs and at least 10 
days have elapsed from the date the revocation 
order is issued. Henry v. Edmisten, 315 N.C. 
474, 340 S.E.2d 720 (1986), rejecting the con- 
tention that revocation continues until 10 days 
from the date the revocation order is issued and 
the date the person has paid the applicable 
costs, whichever occurs last. 
The thirty-day administrative license 

revocation provision rationally serves le- 
gitimate remedial goals and is not excessive 
in relation to these goals. Brewer v. Kimel, 256 
F.3d 222 (4th Cir. 2001). 
Revocation Proper. — Where petitioner, 

who was driving without his license, was 
stopped and charged with driving while im- 
paired, and then appeared before a magistrate 
who revoked his driver’s license for 10 days, 
petitioner’s license had been validly revoked 
when he was stopped the next day; thus, he was 
properly charged with committing a moving 
violation during a period of revocation by oper- 
ating a motor vehicle. Eibergen v. Killens, 124 
N.C. App. 534, 477 S.E.2d 684 (1996). 
Standing to Challenge Section. — The 

mere fact that plaintiff suffered the adverse 
effects of this section in October, 1983, did not 
give him standing to challenge the statute in 
federal court after his license had been re- 
turned to him. Crow v. North Carolina, 642 F. 
Supp. 953 (W.D.N.C. 1986). 
Applied in State ex rel. Edmisten v. Tucker, 

312 N.C. 326, 323 S.E.2d 294 (1984); State v. 
Howren, 312 N.C. 454, 323 S.E.2d 335 (1984). 

§ 20-17. Mandatory revocation of license by Division. 

(a) The Division shall forthwith revoke the license of any driver upon 
receiving a record of the driver’s conviction for any of the following offenses: 

(1) Manslaughter (or negligent homicide) resulting from the operation of 
a motor vehicle. 

(2) Kither of the following impaired driving offenses: 
a. Impaired driving under G.S. 20-138.1. 
b. Impaired driving under G.S. 20-138.2. 

(3) Any felony in the commission of which a motor vehicle is used. 
(4) 
(5) 

Failure to stop and render aid in violation of G.S. 20-166(a) or (b). 
Perjury or the making of a false affidavit or statement under oath to 
the Division under this Article or under any other law relating to the 
ownership of motor vehicles. 

(6) 

(7) 
period of 12 months. 
Conviction upon two charges of reckless driving committed within a 

Conviction upon one charge of reckless driving while engaged in the 
illegal transportation of intoxicants for the purpose of sale. 

(8) Conviction of using a false or fictitious name or giving a false or 
fictitious address in any application for a drivers license, or learner’s 
permit, or any renewal or duplicate thereof, or knowingly making a 
false statement or knowingly concealing a material fact or otherwise 
committing a fraud in any such application or procuring or knowingly 

(9) 
permitting or allowing another to commit any of the foregoing acts. 
Death by vehicle as defined in G.S. 20-141.4. : 
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(10) Repealed by Session Laws 1997-443, s. 19.26(b). 
(11) Conviction of assault with a motor vehicle. 
(12) Asecond or subsequent conviction of transporting an open container 

of alcoholic beverage under G.S. 20-138.7. 
(13) Asecond or subsequent conviction, as defined in G.S. 20-138.2A(d), of 

driving a commercial motor vehicle after consuming alcohol under 
G.S. 20-138.2A. 

(14) A conviction of driving a school bus, school activity bus, or child care 
vehicle after consuming alcohol under G.S. 20-138.2B. 

(15) A conviction of malicious use of an explosive or incendiary device to 
damage property (G.S. 14-49(b) and (b1)); making a false report 
concerning a destructive device in a public building (G.S. 14-69.1(c)); 
perpetrating a hoax concerning a destructive device in a public 
building (G.S. 14-69.2(c)); possessing or carrying a dynamite car- 
tridge, bomb, grenade, mine, or powerful explosive on educational 
property (G.S. 14-269.2(b1)); or causing, encouraging, or aiding a 
minor to possess or carry a dynamite cartridge, bomb, grenade, mine, 
or powerful explosive on educational property (G.S. 14-269.2(c1)). 

(16) Asecond or subsequent conviction of larceny of motor fuel under G.S. 
14-72.5. A conviction for violating G.S. 14-72.5 is a second or subse- 
quent conviction if at the time of the current offense the person has a 
previous conviction under G.S. 14-72.5 that occurred in the seven 
years immediately preceding the date of the current offense. 

- (b) On the basis of information provided by the child support enforcement 
agency or the clerk of court, the Division shall: 

(1) Ensure that no license or right to operate a motor vehicle under this 
Chapter is renewed or issued to an obligor who is delinquent in 
making child support payments when a court of record has issued a 
revocation order pursuant to G.S. 110-142.2 or G.S. 50-13.12. The 
obligor shall not be entitled to any other hearing before the Division 
as a result of the revocation of his license pursuant to G.S. 110-142.2 
or G.S. 50-13.12; or 

(2) Revoke the drivers license of any person who has willfully failed to 
complete court-ordered community service and a court has issued a 
revocation order. This revocation shall continue until the Division 
receives certification from the clerk of court that the person has 
completed the court-ordered community service. No person whose 
drivers license is revoked pursuant to this subdivision shall be 
entitled to any other hearing before the Division as a result of this 
revocation. (1935; c. 52, s. 12; 1947, c. 1067, s. 14; 1967, c. 1098, s. 2; 
1971, c. 619, s. 7; 1973, c. 18, s. 1; c. 1081, s. 3; c. 1330, s. 2; 1975, c. 
MELGRSS D3cc! 831; 1979, c. 667, ss. 20, 41; 1981, c. 412, s. 4; c. 747, s. 66; 
1983, Gi ‘435, als 1989, es BL slide 199 desc: 726, Ss. 7: 1993 (Reg. 
Sess., 1994), c. 761, Bers 1995, Cho0byeaia 538, S. 2(b); 1997- 234, s. 
3; 1997- AaB esr 19% 26(b): '1998- 182, Ss. 18: 1999- 257, s. 4.1; 2001- 352, Si 
3; 2001- 487, Soe) 

Cross References. — As to power to sus- 
pend or revoke license generally, see § 20-16 
and note. As to period of suspension or revoca- 
tion, see § 20-19. 

Editor’s Note. — The subsection (b) desig- 
nation was assigned by the Revisor of Statutes, 
the designation in Session Laws 1995, c. 538, s. 

2(b) having been subdivision (12); the subsec- 
tion (a) designation was added as well. 

Effect of Amendments. — Session Laws 

2001-352, s. 3, effective December 1, 2001, and 

applicable to offenses committed on or after 
that date, added subdivision (a)(16). 

Session Laws 2001-487, s. 52, effective De- 

cember 16, 2001, deleted “conspiracy to injure 
or damage by use of an explosive or incendiary 

device (G.S. 14-50)” following “(G.S. 14-49(b) 
and (b1))” in subdivision (a)(15). 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 417. 
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For survey on new penalties for criminal 
behavior in schools, see 22 Campbell L. Rev. 
253 (2000). 

CH. 20. MOTOR VEHICLES §20-17 

CASE NOTES 

Editor’s Note. — Most of the cases below 
were decided prior to the 1993 (Reg. Sess., 1994) 

I. In General. 
II. Impaired Driving. 

III. Reckless Driving. 

I. IN GENERAL, 

Where the law directs suspension, revo- 
cation, or nonissuance of a driver’s li- 

cense, the grounds are convictions for moving 
violations, or other statutory violations relating 

to highway safety, or situations where an indi- 
vidual’s capacity to operate a motor vehicle 
safely are manifestly questionable. Evans v. 
Roberson, 69 N.C. App. 644, 317 S.E.2d 715 
(1984), rev'd on other grounds and modified, 

314 N.C. 315, 333 S.E.2d 228 (1985). 
Revocation of License Not Part of 

Court’s Punishment. — The revocation of a 
license to operate a motor vehicle is not a part 
of, nor within the limits of, punishment to be 
fixed by the court wherein the offender is tried. 
When the conviction has become final, the re- 
vocation of the license by the Department (now 
Division) of Motor Vehicles is a measure flowing 
from the police power of the State designed to 
protect users of the State’s highways. Harrell v. 
Scheidt, 243 N.C. 735, 92 S.E.2d 182 (1956). 
Ministerial Duty. — Mandatory revocation 

of an operator’s license under this section is the 
performance of a ministerial duty. Fox v. 
Scheidt, 241 N.C. 31, 84 S.E.2d 259 (1954). 

The record of a conviction which has become 
final suffices to invoke the ministerial duty of 
performing the mandatory requirement of the 
statute by the Department (now Division) of 
Motor Vehicles. Harrell v. Scheidt, 243 N.C. 
735, 92 S.E.2d 182 (1956). 

The revocation of a license by the Division of 
Motor Vehicles is nothing more than the perfor- 
mance of a ministerial duty by that administra- 
tive agency, and is in no sense a “judgment” 
that can preclude the superior court from act- 
ing on a petition filed in that court pursuant to 
the habitual offenders provisions of the General 
Statutes. In re Woods, 33 N.C. App. 86, 234 
S.E.2d 45 (1977). 
No action or order of the court is re- 

quired to put the revocation of the license into 
effect. Harrell v. Scheidt, 248 N.C. 735, 92 
S.E.2d 182 (1956); Barbour v. Scheidt, 246 N.C. 
169, 97 S.E.2d 855 (1957). 
“Forthwith” does not mean the absolute 

amendment which lowered the alcohol concen- 

tration from 0.10 to 0.08. 

exclusion of any interval of time, but means 
only that no unreasonable length of time shall 
intervene before performance. State v. Ball, 255 
N.C, 351, 121 S.E.2d 604 (1961). 

This section does not require the Commis- 
sioner (now Division) to act instantaneously. 
State v. Ball, 255 N.C. 351, 121 S.E.2d 604 
(1961). 

The word “forthwith” in this section does not 
require instantaneous action but only action 
within a reasonable length of time. Simpson v. 
Garrett, 15 N.C. App. 449, 190 S.E.2d 251 
(1972); State v. Ward, 31 N.C. App. 104, 228 
S.E.2d 490 (1976). 
And Action by Division within 11 Days of © 

Notice Reasonably Complied with Sec- 
tion. — Where the Department (now Division) 
of Motor Vehicles acted within 11 days after it 
received notice of plaintiff’s second conviction 
for reckless driving, this was reasonable com- 
pliance with this section. Simpson v. Garrett, 
15 N.C. App. 449, 190 S.E.2d 251 (1972). 
Injunction Not Available to Plaintiff 

Who Could Have Prevented Delay in Start 
of Revocation Period. — Where the elapse of 
approximately 15 months between plaintiff’s 
last conviction for reckless driving and the 
order of revocation was not caused by defen- 
dant, Commissioner of Motor Vehicles or his 
Department (now Division), but the delay ap- 
parently resulted from the failure of the clerk of 
the court where plaintiff was last convicted to 
act promptly in forwarding a record of the 
conviction to the Department (now Division) of 
Motor Vehicles, and plaintiff could have pre- 
vented any delay in the start of the revocation 
period by surrendering his license to the clerk 
and obtaining a receipt therefor at the time of 
his second conviction, plaintiff was not entitled 
to injunctive relief. Simpson v. Garrett, 15 N.C. 
App. 449, 190 S.E.2d 251 (1972). 
Applies Only to Conviction in North 

Carolina Court. — The mandatory provision 
of this section applies only to a conviction in a 
North Carolina court. Carmichael v. Scheidt, 
249 N.C. 472, 106 S.E.2d 685 (1959). 

This section does not specifically re- 
quire notice, and revocation under this stat- 
ute is not reviewable in court. State v. Teasley, 
9 N.C. App. 477, 176 S.E.2d 838, appeal dis- 
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missed, 277 N.C. 459, 177 S.E.2d 900 (1970). 
The surrendering of his license, and the for- 

warding of it to the Department (now Division) 
by the court, gives the licensee sufficient notice 
that his operator’s license has been revoked. 
State v. Teasley, 9 N.C. App. 477, 176 S.E.2d 
838, appeal dismissed, 277 N.C. 459, 177 
S.E.2d 900 (1970). 
Notice and Record Showing Revocation 

under Section. — An official notice and record 
of “revocation of license” for the specified reason 
of “conviction of involuntary manslaughter” 
mailed to a driver by the Department (now 
Division) of Motor Vehicles was held to show 
that the license was revoked under this section 
rather than suspended under § 20-16, and did 

not support a finding by the trial court that the 
license was suspended under the latter statute. 
Mintz v. Scheidt, 241 N.C. 268, 84 S.E.2d 882 
(1954). 

Division Not Estopped to Assert That It 
Acted under Section. — Where the Depart- 
ment (now Division) of Motor Vehicles revokes 
a driver’s license under the mandatory provi- 
sions of this section, the Department (now 
Division) will not be stopped from asserting 
that it was acting under the provisions of this 
section by reason of a letter subsequently writ- 
ten to the licensee granting him a hearing 
under § 20-16(c) [now subsection (d)], since in 
such instance a hearing is authorized by law. 
Mintz v. Scheidt, 241 N.C. 268, 84 S.E.2d 882 

(1954). 
Plea of Nolo Contendere. — This section 

mandatorily required the Department (now Di- 
vision) of Motor Vehicles to revoke the petition- 
er’s license upon receipt of the record from the 
superior court of his plea of nolo contendere, 
which in that case for the purposes of that case 
was equivalent to a conviction on the charge of 
driving a motor vehicle while under the influ- 
ence of intoxicating liquor upon the public high- 
ways (now impaired driving). Fox v. Scheidt, 
241 N.C. 31, 84 S.E.2d 259 (1954). 

As a basis for suspension or revocation of an 
operator’s license, a plea of nolo contendere has 
the same effect as a conviction or plea of guilty 
of such offense. Gibson v. Scheidt, 259 N.C. 339, 

130 S.E.2d 679 (1963). 
A plea of nolo contendere to a charge of 

manslaughter resulting from the operation of 
an automobile supports the revocation of the 
driver’s license under the mandatory provi- 
sions of this section. Mintz v. Scheidt, 241 N.C. 

268, 84 S.E.2d 882 (1954). 
No Contest Plea May Be Used as Prior 

Conviction. — The judgment entered on a 
plea of no contest to a previous charge of 
driving with a blood alcohol content of .10 
percent or more may be used as a prior convic- 
tion by the DMV for purposes of revoking a 
driver’s license. Davis v. Hiatt, 326 N.C. 462, 

390 S.E.2d 338 (1990). 
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Certiorari to Review Mandatory Sus- 
pension. — Petitioner whose driving privilege 
was mandatorily suspended under subdivision 
(2) of this section (now subdivision (a)(2)) and 
§ 20-19(e) did not have the right to appeal 
under § 20-25 or under the Administrative 
Procedure Act, Chapter 150B. However, the 
Superior Court could review the actions of the 
Commissioner by issuing a writ of certiorari. 
Davis v. Hiatt, 326 N.C. 462, 390 S.E.2d 338 
(1990). 
Where petitioner, seeking conditional resto- 

ration of his driving privileges, pled sufficient 
facts to show he did not have right to appeal 
from final decision of DMV, he could then have 
petitioned for writ of certiorari to have case 
reviewed by superior court. Thus, superior 
court had jurisdiction to review case. Penuel v. 
Hiatt, 100 N.C. App. 268, 396 S.E.2d 85 (1990). 
Review of Revocation. — Mandatory revo- 

cations under this section are not reviewable 
under § 20-25. In re Wright, 228 N.C. 584, 46 

S.E.2d 696 (1948); Winesett v. Scheidt, 239 N.C. 
190, 79 S.E.2d 501 (1954); Fox v. Scheidt, 241 
N.G.. 31> 84. S.E.2d 259)-41954), Harrell. wv: 
Scheidt, 243 N.C. 735, 92 S.E.2d 182 (1956). 

There is no right of judicial review when the 
revocation is mandatory pursuant to the provi- 
sions of this section. In re Austin, 5 N.C. App. 
575, 169 S.E.2d 20 (1969); Rhyne v. Garrett, 18 
N.C. App. 565, 197 S.EH.2d 235 (1973). 

The mandatory provision of this section is not 
subject to judicial review. Carmichael v. 
Scheidt, 249 N.C. 472, 106 S.E.2d 685 (1959). 
Review of Refusal to Reinstate License. 

— Once the right to drive has been mandatorily 
revoked and a petitioner unsuccessfully seeks 
to have the license reinstated by the DMV, no 
superior court review of the denial is mandated 
unless the denial was arbitrary or illegal, be- 
cause reinstatement is not a legal right but is 
an act of grace. Alpiser v. Eagle Pontiac-GMC- 
Isuzu, Inc., 97 N.C. App. 610, 389 S.E.2d 293 

(1990). 
Court Order Requiring Conditional Res- 

toration Held Error. — Where petitioner of- 
fered no support for his allegation that the 
DMV’s denial of a conditional restoration of his 
license, which had been mandatorily revoked 
under this section, was an arbitrary and capri- 
cious act and was in disregard of the law set 
forth in § 20-19, it was error for the superior 
court to enter an order requiring the DMV to 
conditionally restore petitioner’s driving privi- 
leges. Penuel v. Hiatt, 97 N.C. App. 616, 389 
S.E.2d 289 (1990). 
Applied in Whedbee v. Powell, 41 N.C. App. 

250, 254 S.E.2d 645 (1979); State v. Finger, 72 
N.C. App. 569, 324 S.E.2d 894 (1985); State v. 
Curtis, 73 N.C. App. 248, 326 S.E.2d 90 (1985). 

Stated in Henry v. Edmisten, 315 N.C. 474, 

340 S.E.2d 720 (1986). 
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Il. IMPAIRED DRIVING. 

Revocation of a driver’s license is man- 
datory whenever it is made to appear that the 
licensee has been found guilty of driving a 
motor vehicle while under the influence of in- 
toxicating liquor or a narcotic drug (now im- 
paired driving). Parks v. Howland, 4 N.C. App. 
197, 166 S.E.2d 701 (1969); In re Austin, 5 N.C. 
App. 575, 169 S.E.2d 20 (1969). 

Period of Revocation. — Where there is 
mandatory revocation under subdivision (2) of 
this section (now subdivision (a)(2)), the period 
of revocation shall be as provided in § 20-19. 

Carmichael v. Scheidt, 249 N.C. 472, 106 S.E.2d 
685 (1959); In re Austin, 5 N.C. App. 575, 169 
S.E.2d 20 (1969). 
Evidence that defendant had been convicted 

of operating an automobile while under the 
influence of intoxicants (now impaired driving) 
was competent on the question as to whether a 
driver’s license issued to defendant had been 
legally revoked. State v. Stewart, 224 N.C. 528, 
31 S.E.2d 534 (1944). 

Failure to Appear for Trial for Driving 
Under the Influence in Another State. — 
Motorist who received citation for driving un- 
der the influence in South Carolina and then 
forfeited bond by not appearing in court had his 
driver’s license properly revoked even though 
no warrant was issued. Sykes v. Hiatt, 98 N.C. 
App. 688, 391 S.E.2d 834 (1990). 

Ill. RECKLESS DRIVING. 

Provisions mandatory. — now subdivision 
(a)(6)) Snyder v. Scheidt, 246 N.C. 81, 97 S.E.2d 
461 (1957). 

The provisions of subdivision (6) of this sec- 
tion (now subdivision (a)(6)) and § 20-19(f) are 
mandatory and not discretionary. Simpson v. 
Garrett, 15 N.C. App. 449,.190 S.E.2d 251 
(1972): 

Section 20-16(a)(9) Did Not Repeal Sub- 
division (6) now subdivision (a)(6)) of This 
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Section by Implication. — Subdivision (6) 
(now subdivision (a)(6)) of this section authoriz- 
ing the mandatory revocation of a driver’s li- 
cense upon two convictions of reckless driving 
within a 12-month period was not repealed by 
implication by the subsequent enactment of 
§ 20-16(a)(9) authorizing the discretionary 
suspension of a driver’s license upon one or 
more convictions of reckless driving and one or 
more convictions of speeding in excess of 44 
(now 55) mph and not more than 75 (now 80) 
mph within a 12-month period. Person v. 
Garrett, 280 N.C. 163, 184 S.E.2d 873 (1971). 
The word “conviction,” as used in subdivi- 

sion (6) (now subdivision (a)(6)), refers to a final 
conviction by a court of competent jurisdiction. 
Snyder v. Scheidt, 246 N.C. 81, 97 S.E.2d 461 

(1957). 
Date of Offense, Not Date of Conviction, 

Controls. — Subdivision (6) of this section 
directs the revocation of a driver’s license for 
one year upon his conviction of two charges of 
reckless driving committed within a period of 
12 months, and if both offenses were committed 
within a 12-month period, it is immaterial that 
the conviction of the second offense was entered 
more than 12 months after the first. The date of 
the offense, not the date of the conviction, is the 
determinative factor. Snyder v. Scheidt, 246 
N.C. 81, 97 S.E.2d 461 (1957). 

Notice of Second Conviction Must Pre- 
cede Revocation. — The Department (now 
Division) of Motor Vehicles was not authorized 
under this section to revoke plaintiff’s license 
before it received notice of his second conviction 
for reckless driving. Simpson v. Garrett, 15 
N.C. App. 449, 190 S.E.2d 251 (1972). 
Revocation Not Mandatory for Reckless 

Driving. — The offense of reckless driving in 
violation of § 20-140 is not an offense for 

which, upon conviction, the revocation or sus- 
pension of an operator’s license is mandatory. 
In re Bratton, 263 N.C. 70, 138 S.E.2d 809 
(1964). 

§ 20-17.1. Revocation of license of mental incompetents, 
alcoholics and habitual users of narcotic 
drugs. 

(a) The Commissioner, upon receipt of notice that any person has been 
legally adjudicated incompetent or has been involuntarily committed to an 
institution for the treatment of alcoholism or drug addiction, shall forthwith 
make inquiry into the facts for the purpose of determining whether such 
person is competent to operate a motor vehicle. Unless the Commissioner is 
satisfied that such person is competent to operate a motor vehicle with safety 
to persons and property, he shall revoke such person’s driving privilege. 
Provided that if such person requests, in writing, a hearing, he shall retain his 
license until after the hearing, and if the revocation is sustained after such 
hearing, the person whose driving privilege has been revoked under the 
provisions of this section, shall have the right to a review by the review board 
as provided in G.S. 20-9(g)(4) upon written request filed with the Division. 
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(b) If any person shall be adjudicated as incompetent or is involuntarily 
committed for the treatment of alcoholism or drug addiction, the clerk of the 
court in which any such adjudication is made shall forthwith send a certified 
copy of abstract thereof to the Commissioner. 

(c) Repealed by Session Laws 19738, c. 475, s. 31/2. 
(d) It is the intent of this section that the provisions herein shall be carried 

out by the Commissioner of Motor Vehicles for the safety of the motoring 
public. The Commissioner shall have authority to make such agreements as 
are necessary with the persons in charge of every institution of any nature for 
the care and treatment of alcoholics or habitual users of narcotic drugs, to 
effectively carry out the duty hereby imposed and the person in charge of the 
institutions described above shall cooperate with and assist the Commissioner 
of Motor Vehicles. 

(e) Notwithstanding the provisions of G.S. 8-53, 8-53.2, and Article 3 of 
Chapter 122C of the General Statutes, the person or persons in charge of any 
institution as set out in subsection (a) hereinabove shall furnish such infor- 
mation as may be required for the effective enforcement of this section. 
Information furnished to the Division of Motor Vehicles as provided herein 
shall be confidential and the Commissioner of Motor Vehicles shall be subject 
to the same penalties and is granted the same protection as is the department, 
institution or individual furnishing such information. No criminal or civil 
action may be brought against any person or agency who shall provide or 
submit to the Commissioner of Motor Vehicles or his authorized agents the 
information as required herein. 

(f) Revocations under this section may be reviewed as provided in G.S. 

20-9(g)(4). (1947, c. 1006, s. 9; 1953, c. 1300, s. 36; 1955, c. 1187, s. 16; 1969, c. 
186, s. 1; c. 1125; 1971, c. 208, ss. 1, 11/2; c. 401, s. 1; c. 767; 1973, c. 475, s. 31/2; 
Perse 2- 1975. c. 116, s. 5; 1983, c¢ (68,8. 3; 1987,.c. 720; s. 1.) 

Legal Periodicals. — For note on reporting 
patients for review of driver’s license, see 48 
N.C.L. Rev. 1003 (1970). 

CASE NOTES 

Constitutionality. — This section is neither 
vague nor overbroad. Jones v. Penny, 387 F. 
Supp. 383 (M.D.N.C. 1974). 
A legitimate State interest may be rationally 

advanced by the classification drawn in this 
section, thus it does not deny equal protection 
of the laws to those involuntarily committed. 
Jones v. Penny, 387 F. Supp. 383 (M.D.N.C. 
1974). 

To decide that those whose institutionaliza- 
tion was legally coerced present, as a class, 
significantly greater highway safety problems 
and thus require renewed scrutiny as to driving 
skills is, whatever its wisdom or efficacy or 
validity in a particular case, not irrational 
under the equal protection clause. Jones v. 
Penny, 387 F. Supp. 383 (M.D.N.C. 1974). 

That North Carolina has not chosen in this 
section to include “all alcoholics and drug ad- 
dicts” is not irrational. Jones v. Penny, 387 F. 
Supp. 383 (M.D.N.C. 1974). 

This section fairly informs those it affects of 
the standard against which their conduct will 
be measured, and thus there is no constitu- 

tional infirmity presented. Jones v. Penny, 387 
F. Supp. 383 (M.D.N.C. 1974). 
The Phrase “Is Satisfied” in Subsection 

(a). — This section imparts an objective stan- 
dard, and the phrase “is satisfied” refers to the 
conclusion the Commissioner reaches after his 
inquiry into the facts for the purpose of deter- 
mining whether such person is competent to 
operate a motor vehicle with safety to persons 
and property. Jones v. Penny, 387 F. Supp. 383 

(M.D.N.C. 1974). 
There is no substantive constitutional 

right to drive an automobile. Jones v. 
Penny, 387 F. Supp. 383 (M.D.N.C. 1974). 

But once licenses are issued, their con- 
tinued possession may become essential in 
the pursuit of a livelihood, and suspension of 
issued licenses thus involves State action that 
adjudicates important interests of the licens- 
ees; in such cases the licenses are not to be 

taken away without that procedural due pro- 
cess required by U.S. Const., Amend. XIV. 
Jones v. Penny, 387 F. Supp. 383 (M.D.N.C. 
1974). 
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Persons involuntarily committed are 
entitled to notice and hearing before the 
Department (now Division) of Motor Vehicles 
prior to any revocation of their driving privi- 
leges. Jones v. Penny, 387 F. Supp. 383 
(M.D.N.C. 1974). 
The type of “facts” to be looked into and 

the scope of the “inquiry” are tied to the 
obvious purpose of this section: to determine 
driving competency. By themselves they set no 
standard against which the plaintiff’s privilege 
is judged. Jones v. Penny, 387 F. Supp. 383 
(M.D.N.C. 1974). 

CH. 20. MOTOR VEHICLES §20-17.4 

Where the law directs suspension, revo- 
cation, or nonissuance of a driver’s li- 
cense, the grounds are convictions for moving 
violations, or other statutory violations relating 
to highway safety, or situations where an indi- 
vidual’s capacity to operate a motor vehicle 
safely are manifestly questionable. Evans v. 
Roberson, 69 N.C. App. 644, 317 S.E.2d 715 
(1984), rev’d on other grounds and modified, 
314 N.C. 315, 333 S.E.2d 228 (1985). 
Period of Revocation. — The one-year pe- 

riod in § 20-19(f) applies to this section. Jones 
v. Penny, 387 F. Supp. 383 (M.D.N.C. 1974). 

§ 20-17.2. Court-ordered revocations for offenses involv- 
ing impaired driving; procedure for notice. 

When a person convicted of an offense involving impaired driving is ordered 
by a court not to operate a motor vehicle for a specified period of time as a 
condition of probation, the Division, upon receiving a copy of the judgment, 
must revoke the person’s driver’s license for the period and dates specified in 
the order of the court. The entry of the probationary judgment by the court is 
notice to the person that his license is revoked, and the Division need not notify 
the person of his revocation. In judgment forms for use in impaired driving 
cases under G.S. 20-138.1 the Administrative Office of the Courts must provide 
for inclusion of a notice provision, when applicable, of the terms of this section. 
(1933845066 elo.) 

§ 20-17.3. Revocation for underage purchasers of alcohol. 

The Division shall revoke for one year the driver’s license of any person who 
has been convicted of violating any of the following: 

(1) G.S. 18B-302(c)(1), (e), or (f); or 
(2) GS. 18B-302(b), if the violation occurred while the person was 

purchasing or attempting to purchase an alcoholic beverage. 
If the person’s license is currently suspended or revoked, then the revocation 
Pe a eaaed shall begin at the termination of that revocation. (1983, c. 

Moe 5G! 

§ 20-17.4. Disqualification to drive a commercial motor 
vehicle. 

(a) One Year. — Any of the following disqualifies a person from driving a 
commercial motor vehicle for one year: 

(1) A first conviction of G.S. 20-138.1, driving while impaired, that 
occurred while the person was driving a motor vehicle not a commer- 
cial motor vehicle. 

(2) A first conviction of G.S. 20-138.2, driving a commercial motor vehicle 
while impaired. 

(3) A first conviction of G.S. 20-166, hit and run, involving a commercial 
motor vehicle driven by the person. 

(4) A first conviction of a felony in the commission of which a commercial 
motor vehicle was used. 

(5) Refusal to submit to a chemical test when charged with an implied- 
consent offense, as defined in G.S. 20-16.2, that occurred while the 
person was driving a commercial motor vehicle. 

(6) Asecond or subsequent conviction, as defined in G.S. 20-138.2A(d), of 
poe Be COUT motor vehicle after consuming alcohol under 
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(al) Ten-Day Disqualification. — A person who is convicted for a first offense 
of driving a commercial motor vehicle after consuming alcohol under G:.S. 
20-138.2A is disqualified from driving a commercial motor vehicle for 10 days. 

(b) Modified Life. — A person who has been disqualified from driving a 
commercial motor vehicle for a conviction or refusal described in subsection (a) 
who, as the result of a separate incident, is subsequently convicted of an 
offense or commits an act requiring disqualification under subsection (a) is 
disqualified for life. The Division may adopt guidelines, including conditions, 
Bree which a disqualification for life under this subsection may be reduced to 

years. 
(b1) Life Without Reduction. — A person is disqualified from driving a 

commercial motor vehicle for life, without the possibility of reinstatement after 
10 years, if that person is convicted of a third or subsequent violation of G.S. 
20-138.2, a fourth or subsequent violation of G.S. 20-138.2A, or if the person 
refuses to submit to a chemical test a third time when charged with an 
implied-consent offense, as defined in G.S. 20-16.2, that occurred while the 
person was driving a commercial motor vehicle. 

(c) Life. — A person is disqualified from driving a commercial motor vehicle 
for life if that person uses a commercial motor vehicle in the commission of any 
felony involving the manufacture, distribution, or dispensing of a controlled 
substance, or possession with intent to manufacture, distribute, or dispense a 
controlled substance. 

(d) Less Than a Year. — A person is disqualified from driving a commercial 

motor vehicle for 60 days if that person is convicted of two serious traffic 

violations, or 120 days if convicted of three or more serious traffic violations, 

committed in a commercial motor vehicle arising from separate incidents 

occurring within a three-year period. For purposes of this subsection, a 

“serious violation” includes violations of G.S. 20-140(f) and G.S. 20-1413). 

(e) Three Years. — A person is disqualified from driving a commercial motor 

vehicle for three years if that person is convicted of an offense or commits an 

act requiring disqualification under subsection (a) and the offense or act 

occurred while the person was transporting a hazardous material that re- 

quired the motor vehicle driven to be placarded. 
(f) Revocation Period. — A person is disqualified from driving a commercial 

motor vehicle for the period during which the person’s regular or commercial 

drivers license is revoked. 
(g) Violation of Out-of-Service Order. — Any person convicted for violating 

an out-of-service order, except as described in subsection (h) of this section, 

shall be disqualified as follows: 
(1) A person is disqualified from driving a commercial vehicle for a period 

of 90 days if convicted of a first violation of an out-of-service order. 

(2) Aperson is disqualified for a period of one year if convicted of a second 

violation of an out-of-service order during any 10-year period, arising 

from separate incidents. 
(3) Aperson is disqualified for a period of three years if convicted of a third 

| or subsequent violation of an out-of-service order during any 10-year 

period, arising from separate incidents. 
(h) Violation of Out-of-Service Order; Special Rule for Hazardous Materials 

and Passenger Offenses. — Any person convicted for violating an out-of-service 

order while transporting hazardous materials or while operating a commercial 

vehicle designed or used to transport more than 15 passengers, including the 

driver, shall be disqualified as follows: 
(1) A person is disqualified for a period of 180 days if convicted of a first 

violation of an out-of-service order. 

(2) A person is disqualified for a period of three years if convicted of a 

second or subsequent violation of an out-of-service order during any 

10-year period, arising from separate incidents. 

261 



§20-17.5 CH. 20. MOTOR VEHICLES §20-17.5 

(i) Disqualification for Out-of-State Violations. — The Division shall with- 
draw the privilege to operate a commercial vehicle of any resident of this State 
upon receiving notice of the person’s conviction in another state for an offense 
that, if committed in this State, would be grounds for disqualification. The 
period of disqualification shall be the same as if the offense occurred in this 
State. 

(j) Disqualification of Persons Without Commercial Drivers Licenses. — 
Any person convicted of an offense that requires disqualification under this 
section, but who does not hold a commercial drivers license, shall be disqual- 
ified from operating a commercial vehicle in the same manner as if the person 
held a valid commercial drivers license. (1989, c. 771, s. 38; 1991, c. 726, s. 8; 
1993, c. 533, s. 5; 1998-149, s. 3; 1998-182, s. 19; 2000-109, s. 7(e).) 

Editor’s Note. — Session Laws 1987 (Reg. 
Sess., 1988), c. 1112, s. 12 also enacted a § 20- 
17.4, to be effective June 1, 1989, through June 
30, 1989, and to provide for mandatory revoca- 
tion of a Class A or Class B license for drivers 
convicted of impaired driving in a commercial 
vehicle. Session Laws 1989, c. 771, s. 18, effec- 

tive June 1, 1989, repealed Session Laws 1987 
(Reg. Sess., 1988), c. 1112; therefore, §$ 20- 
17.4, as enacted by c. 1112, never went into 
effect. 

Effect of Amendments. — Session Laws 
2000-109, s. 7(e), effective July 13, 2000, added 

the last sentence in subsection (d). 

§ 20-17.5. Effect of disqualification. 

(a) When No Accompanying Revocation. — A person who is disqualified as 
the result of a conviction that requires disqualification but not revocation may 
keep any regular Class C drivers license the person had at the time of the 
offense resulting in disqualification. If the person had a Class A or Class B 
regular drivers license or a commercial drivers license when the offense 
occurred, all of the following apply: 

(1) The person must give the license to the court that convicts the person 
or, if the person is not present when convicted, to the Division. 

(2) The person may apply for a regular Class C drivers license. 
(b) When Revocation and Disqualification. — When a person is disqualified 

as the result of a conviction that requires both disqualification and revocation, 
all of the following apply: 

(1) The person must give any drivers license the person has to the court 
that convicts the person or, if the person is not present when 
convicted, to the Division. 

(2) The person may obtain limited driving privileges to drive a noncom- 
mercial motor vehicle during the revocation period to the extent the 
law would allow limited driving privileges if the person had been 
driving a noncommercial motor vehicle when the offense occurred. 
The same procedure, eligibility requirements, and mandatory condi- 
tions apply to limited driving privileges authorized by this subdivision 
that would apply if the person had been driving a noncommercial 
motor vehicle when the offense occurred. | 

(3) If the disqualification period is longer than the revocation period, the 
person may apply for a regular Class C drivers license at the end of 
the revocation period. 

(c) Refusal to Take Chemical Test. — When a person is disqualified for 
refusing to take a chemical test, all of the following apply: 

(1) The person must give any license the person has to a court, a law 
enforcement officer, or the Division, in accordance with G.S. 20-16.2 
and G.S. 20-16.5. 

(2) The person may obtain limited driving privileges to drive a noncom- 
mercial motor vehicle during the period the person’s license is revoked 
for the refusal that disqualified the person to the extent the law would 
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allow limited driving privileges if the person had been driving a 
noncommercial motor vehicle at the time of the refusal. The same 
procedure, eligibility requirements, and mandatory conditions apply 
to limited driving privileges authorized by this subdivision that would 
apply if the person had been driving a noncommercial motor vehicle at 
the time of the refusal. 

(3) If the disqualification period is longer than the revocation period, the 
person may apply for a regular Class C drivers license at the end of 
the revocation period. 

(d) Obtaining Class C Regular License. — A person who is authorized by 
this section to apply for a regular Class C drivers license and who meets all of 
the following criteria may obtain a regular Class C drivers license without 
taking a test: 

(1) The person must have had a Class A or Class B regular drivers license 
or a commercial drivers license when the person was disqualified. 

(2) The person’s license must have been issued by the Division. 
(3) The person’s license must not have expired by the date the person 

applies for a regular Class C drivers license. 
Upon application and payment of the fee set in G.S. 20-14 for a duplicate 

license, the Division shall issue a person who meets these criteria a regular 

Class C drivers license. The license shall include the same endorsements and 

restrictions as the former Class A regular, Class B regular, or commercial 

drivers license, to the extent they apply to a regular Class C drivers license. A 

regular Class C drivers license issued to a person who meets these criteria 

expires the same day as the license it replaces. 
G.S. 20-7 governs the issuance of a regular Class C drivers license to a 

person who is authorized by this section to apply for a regular Class C drivers 

license but who does not meet the listed criteria. In accordance with that 

statute, the Division may require the person to take a test and the person must 

pay the license fee. 
(e) Restoration Fee. — A person who is disqualified must pay the restoration 

fee set in G.S. 20-7(i1) the first time any of the following events occurs as a 

result of the same disqualification: 
(1) The Division reinstates a Class A regular drivers license, a Class B 

regular drivers license, or a commercial drivers license the person had 

at the time of the disqualification by issuing the person a duplicate 

license. 
(2) The Division issues a Class A regular drivers license, a Class B regular 

drivers license, or a commercial drivers license to the person. 

(3) If the person’s license was revoked because of the conviction or act 

requiring disqualification, the Division issues a regular Class C 

drivers license to the person. 
The restoration fee does not apply the second time any of these events occurs 

as a result of the same disqualification. (1991, c. 726, s. 9.) 

§ 20-17.6. Restoration of a license after a conviction of 

driving while impaired or driving while less 

than 21 years old after consuming alcohol or 

drugs. 

(a) Scope. — This section applies to a person whose license was revoked as 

a result of a conviction of any of the following offenses: 

(1) G.S. 20-138.1, driving while impaired (DWI). 

(2) G.S. 20-138.2, commercial DWI. 

(3) G.S. 20-138.3, driving while less than 21 years old after consuming 

alcohol or drugs. 
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(4) G.S. 20-138.2A, driving a commercial motor vehicle with an alcohol 
concentration of greater than 0.00 and less than 0.04, if the person’s 
drivers license was revoked under G.S. 20-17(a)(13). 

(5) G.S. 20-138.2B, driving a school bus, a school activity bus, or a child 
care vehicle with an alcohol concentration of greater than 0.00, if the 
person’s drivers license was revoked under G.S. 20-17(a)(14). 

(b) Requirement for Restoring License. — The Division must receive a 
certificate of completion for a person who is subject to this section before the 
Division can restore that person’s license. The revocation period for a person 
who is subject to this section is extended until the Division receives the 
certificate of completion. 

(c) Certificate of Completion. — To obtain a certificate of completion, a 
person must have a substance abuse assessment and, depending on the results 
of the assessment, must complete either an alcohol and drug education traffic 
(ADET) school or a substance abuse treatment program. The substance abuse 
assessment must be conducted by one of the entities authorized by the 
Department of Health and Human Services to conduct assessments. G.S. 
122C-142.1 describes the procedure for obtaining a certificate of completion. 

(d) Notice of Requirement. — When a court reports to the Division a 
conviction of a person who is subject to this section, the Division must send the 
person written notice of the requirements of this section and of the conse- 
quences of failing to comply with these requirements. The notification must 
include a statement that the person may contact the local area mental health, 
developmental disabilities, and substance abuse program for a list of agencies 
and entities in the person’s area that are authorized to make a substance abuse 
assessment and provide the education or treatment needed to obtain a 
certificate of completion. 

(e) Effect on Limited Driving Privileges. — A person who is subject to this 
section is not eligible for limited driving privileges if the revocation period for 
the offense that caused the person to become subject to this section has ended 
and the person’s license remains revoked only because the Division has not 
obtained a certificate of completion for that person. The issuance of limited 
driving privileges during the revocation period for the offense that caused the 
person to become subject to this section is governed by the statutes that apply 
to ca offense. (1995, c. 496, ss. 1, 11, 12; 1997-443, s. 11A.118(a); 1998-182, s. 
20. 

Editor’s Note. — Session Laws 1995, c. 496, become effective only if House Bill 353 of the 
ss. 11 and 12, which substituted “less than 21 1995 General Assembly was enacted. House 
years old” for “a provisional licensee” in the Bill 353 was ratified as Session Laws 1995, c. 
catchline and in subdivision (a)(3), were to 506, on July 28, 1995. 

§ 20-17.7. Commercial motor vehicle out-of-service fines 
authorized. 

The Commissioner may adopt rules implementing fines for violation of 
out-of-service criteria as defined in 49 C.F.R. § 390.5. These fines may not 
exceed the schedule of fines adopted by the Commercial Motor Vehicle Safety 
Alliance that is in effect on the date of the violations. (1999-330, s. 1.) 

§ 20-17.8. Restoration of a license after certain driving 
while impaired convictions; ignition interlock. 

(a) Scope. — This section applies to a person whose license was revoked as 
a result of a conviction of driving while impaired, G.S. 20-138.1, and: 

(1) The person had an alcohol concentration of 0.16 or more; or 
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(2) The person has been convicted of another offense involving impaired 
driving, which offense occurred within seven years immediately 
preceding the date of the offense for which the person’s license has 
been revoked. 

(b) Ignition Interlock Required. — When the Division restores the license of 

a person who is subject to this section, in addition to any other restriction or 

condition, it shall require the person to agree to and shall indicate on the 

person’s drivers license the following restrictions for the period designated in 

subsection (c): 
(1) A restriction that the person may operate only a vehicle that is 

equipped with a functioning ignition interlock system of a type 

approved by the Commissioner. The Commissioner shall not unrea- 

sonably withhold approval of an ignition interlock system and shall 

consult with the Division of Purchase and Contract in the Department 

of Administration to ensure that potential vendors are not discrimi- 

nated against. 
(2) A requirement that the person personally activate the ignition inter- 

lock system before driving the motor vehicle. 
(3) An alcohol concentration restriction as follows: 

a. If the ignition interlock system is required pursuant only to 

subdivision (a)(1) of this section, a requirement that the person 

not drive with an alcohol concentration of 0.04 or greater; 

b. Ifthe ignition interlock system is required pursuant to subdivision 

(a)(2) of this section, a requirement that the person not drive with 

an alcohol concentration of greater than 0.00; or 

c. If the ignition interlock system is required pursuant to subdivision 

(a)(1) of this section, and the person has also been convicted, 

based on the same set of circumstances, of: (i) driving while 

impaired in a commercial vehicle, G.S. 20-138.2, (11) driving while 

less than 21 years old after consuming alcohol or drugs, G.5. 

20-138.3, (iii) felony death by vehicle, G.S. 20-141.4(al), or (av) 

manslaughter or negligent homicide resulting from the operation 

of a motor vehicle when the offense involved impaired driving, a 

requirement that the person not drive with an alcohol concentra- 

tion of greater than 0.00. 
(c) Length of Requirement. — The requirements of subsection (b) shall 

remain in effect for: 
(1) One year from the date of restoration if the original revocation period 

was one year; 
(2) Three years from the date of restoration if the original revocation 

period was four years; or 
(3) Seven years from the date of restoration if the original revocation was 

a permanent revocation. 

(c1) Vehicles Subject to Requirement. — A person subject to this section 

shall have all registered vehicles owned by that person equipped with a 

functioning ignition interlock system of a type approved by the Commissioner, 

unless the Division determines that one or more specific registered vehicles 

owned by that person are relied upon by another member of that person’s 

family for transportation and that the vehicle is not in the possession of the 

person subject to this section. 
(d) Effect of Limited Driving Privileges. — If the person was eligible for and 

received a limited driving privilege under G.S. 20-179.3, with the ignition 

interlock requirement contained in G.S. 20-17 9.3(g5), the period of time for 

which that limited driving privilege was held shall be applied towards the 

requirements of subsection (c). 

(e) Notice of Requirement. — When a court reports to the Division a 

conviction of a person who is subject to this section, the Division must send the 
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person written notice of the requirements of this section and of the conse- 
quences of failing to comply with these requirements. The notification must 
include a statement that the person may contact the Division for information 
on obtaining and having installed an ignition interlock system of a type 
approved by the Commissioner. 

(f) Effect of Violation of Restriction. — A person subject to this section who 
violates any of the restrictions of this section commits the offense of driving 
while license revoked under G.S. 20-28(a) and is subject to punishment and 
license revocation as provided in that section. If a law enforcement officer has 
reasonable grounds to believe that a person subject to this section has 
consumed alcohol while driving or has driven while he has remaining in his 
body any alcohol previously consumed, the suspected offense of driving while 
license is revoked is an alcohol-related offense subject to the implied-consent 
provisions of G.S. 20-16.2. If a person subject to this section is charged with 
driving while license revoked by violating a condition of subsection (b) of this 
section, and a judicial official determines that there is probable cause for the 
charge, the person’s license is suspended pending the resolution of the case, 
and the judicial official must require the person to surrender the license. The 
judicial official must also notify the person that he is not entitled to drive until 
his case is resolved. An alcohol concentration report from the ignition interlock 
system shall not be admissible as evidence of driving while license revoked, nor 
shall it be admissible in an administrative revocation proceeding as provided 
in subsection (g) of this section, unless the person operated a vehicle when the 
ignition interlock system indicated an alcohol concentration in violation of the 
restriction placed upon the person by subdivision (b)(3) of this section. If a 
person subject to this section is charged with driving while license revoked by 
violating the requirements of subsection (cl) of this section, and no other 
violation of this section is alleged, the court may make a determination at the 
hearing of the case that the vehicle, on which the ignition interlock system was 
not installed, was relied upon by another member of that person’s family for 
transportation and that the vehicle was not in the possession of the person 
subject to this section, and therefore the vehicle was not required to be 
equipped with a functioning ignition interlock system. If the court determines 
that the vehicle was not required to be equipped with a functioning ignition 
interlock system and the person subject to this section has committed no other 
violation of this section, the court shall find the person not guilty of driving 
while license revoked. 

(g) Effect of Violation of Restriction When Driving While License Revoked 
Not Charged. — A person subject to this section who violates any of the 
restrictions of this section, but is not charged or convicted of driving while 
license revoked pursuant to G.S. 20-28(a), shall have the person’s license 
revoked by the Division for a period of one year. 

(h) Beginning of Revocation Period. — If the original period of revocation 
was imposed pursuant to G.S. 20-19(d) or (e), any remaining period of the 
original revocation, prior to its reduction, shall be reinstated and the revoca- 
tion required by subsection (f) or (g) of this section begins after all other periods 
of revocation have terminated. 

(i) Notification of Revocation. — If the person’s license has not already been 
surrendered to the court, the Division must expeditiously notify the person 
that the person’s license to drive is revoked pursuant to subsection (f) or (g) of 
this section effective on the tenth calendar day after the mailing of the 
revocation order. 

(j) Right to Hearing Before Division; Issues. — If the person’s license is 
revoked pursuant to subsection (g) of this section, before the effective date of 
the order issued under subsection (i) of this section, the person may request in 
writing a hearing before the Division. Except for the time referred to in G.S. 
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20-16.5, if the person shows to the satisfaction of the Division that the person's 

license was surrendered to the court and remained in the court’s possession, 

then the Division shall credit the amount of time for which the license was in 

the possession of the court against the revocation period required by subsec- 

tion (g) of this section. If the person properly requests a hearing, the person 

retains the person’s license, unless it is revoked under some other provision of 

law, until the hearing is held, the person withdraws the request, or the person 

fails to appear at a scheduled hearing. The hearing officer may subpoena any 

witnesses or documents that the hearing officer deems necessary. The person 

may request the hearing officer to subpoena the charging officer, the chemical 

analyst, or both to appear at the hearing if the person makes the request in 

writing at least three days before the hearing. The person may subpoena any 

other witness whom the person deems necessary, and the provisions of G.S. 

1A-1, Rule 45, apply to the issuance and service of all subpoenas issued under 

the authority of this section. The hearing officer is authorized to administer 

oaths to witnesses appearing at the hearing. The hearing must be conducted in 

the county where the charge was brought, and must be limited to consideration 

of whether: 
(1) The drivers license of the person had an ignition interlock require- 

ment; and 
(2) The person: 

a. Was driving a vehicle that was not equipped with a functioning 

ignition interlock system; or 
b. Did not personally activate the ignition interlock system before 

driving the vehicle; or 
c. Drove the vehicle in violation of an applicable alcohol concentration 

restriction prescribed by subdivision (b)(3) of this section. 

If the Division finds that the conditions specified in this subsection 

are met, it must order the revocation sustained. If the Division finds 

that the condition of subdivision (1) is not met, or that none of the 

conditions of subdivision (2) are met, it must rescind the revocation. If 

the revocation is sustained, the person must surrender the person's 

license immediately upon notification by the Division. If the revoca- 

tion is sustained, the person may appeal the decision of the Division 

pursuant to G.S. 20-25. 
(k) Restoration After Violation. — When the Division restores the license of 

a person whose license was revoked pursuant to subsection (f) or (g) of this 

section and the revocation occurred prior to completion of time period required 

by subsection (c) of this section, in addition to any other restriction or 

condition, it shall require the person to comply with the conditions of 

subsection (b) of this section until the person has complied with those 

conditions for the cumulative period of time as set forth in subsection (c) of this 

section. The period of time for which the person successfully complied with 

subsection (b) of this section prior to revocation pursuant to subsection (f) or (g) 

of this section shall be applied towards the requirements of subsection (c) of 

this section. (1999-406, s. 3; 2000-155, ss. 1-3; 2001-487, s. 8.) 

Editor’s Note. — The number of this section 

was assigned by the Revisor of Statutes, the 

number in Session Laws 1999-406, s. 3 having 

been 20-17.7. 
Session Laws 1999-406, s. 19, made this 

section effective July 1, 2000, and applicable to 

offenses committed on or after that date. 

Session Laws 1999-406, s. 18, states that the 

act does not obligate the General Assembly to 

appropriate additional funds, and that the act 

shall be implemented with funds available or 

appropriated to the Department of Transporta- 

tion and the Administrative Office of the 

Courts. 
Effect of Amendments. — Session Laws 

2000-155, ss. 1-3, effective September 1, 2000, 

and applicable to offenses committed on or after 

that date, rewrote subdivision (b)(3); added 

subsection (cl); and in subsection (f), substi- 

tuted the language following “subsection (g) of 
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this section” for “provided that the person did Session Laws 2001-487, s. 8, effective Decem- 
not operate a vehicle until the ignition interlock ber 16, 2001, rewrote subdivision (j)(2)c, which 
system indicated an alcohol concentration of read: “Drove the vehicle with an alcohol concen- 
less than 0.04” at the end of the fifth sentence, tration of 0.04 or greater.” 
and added the last two sentences. 

§ 20-18. Conviction of offenses described in § 20-181 not 
ground for suspension or revocation. 

Conviction of offenses described in G.S. 20-181 shall not be cause for the 
suspension or revocation of driver’s license under the terms of this Article. 
(1939, c. 351, s. 2; 1955, c. 913, s. 1; 1979, c. 667, s. 41.) 

CASE NOTES 

Cited in State v. McDaniels, 219 N.C. 763, 14 
S.E.2d 793 (1941). 

§ 20-19. Period of suspension or revocation; conditions of 
restoration. 

(a) When a license is suspended under subdivision (8) or (9) of G.S. 20-16(a), 
the period of suspension shall be in the discretion of the Division and for such 
time as it deems best for public safety but shall not exceed six months. 

(b) When a license is suspended under subdivision (10) of G.S. 20-16(a), the 
period of suspension shall be in the discretion of the Division and for such time 
as it deems best for public safety but shall not exceed a period of 12 months. 

(c) When a license is suspended under any other provision of this Article 
which does not specifically provide a period of suspension, the period of 
suspension shall be not more than one year. 

(cl) When a license is revoked under subdivision (2) of G.S. 20-17, and the 
period of revocation is not determined by subsection (d) or (e) of this section, 
the period of revocation is one year. 

(c2) When a license is suspended under G.S. 20-17(a)(14), the period of 
revocation for a first conviction shall be for 10 days. For a second or subsequent 
conviction as defined in G.S. 20-138.2B(d), the period of revocation shall be one 
year. 

(c3) Restriction; Revocations. — When the Division restores a person’s 
drivers license which was revoked pursuant to G.S. 20-13.2 (a), G.S. 20-23 
when the offense involved impaired driving, G.S. 20-23.2, subdivision (2) of 
G.S. 20-17(a), subdivision (1) or (9) of G.S. 20-17(a) when the offense involved 
impaired driving, or this subsection, in addition to any other restriction or 
condition, it shall place the applicable restriction on the person’s drivers 
license as follows: 

(1) For the first restoration of a drivers license for a person convicted of 
driving while impaired, G.S. 20-138.1, or a drivers license revoked 
pursuant to G.S. 20-23 or G.S. 20-23.2 when the offense for which the 
person's license was revoked prohibits substantially similar conduct 
which if committed in this State would result in a conviction of driving 
while impaired under G.S. 20-138.1, that the person not operate a 
vehicle with an alcohol concentration of 0.04 or more at any relevant 
time after the driving; 

(2) For the second or subsequent restoration of a drivers license for a 
person convicted of driving while impaired, G.S. 20-138.1, or a drivers 
license revoked pursuant to G.S. 20-23 or G.S. 20-23.2 when the 
offense for which the person’s license was revoked prohibits substan- 
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tially similar conduct which if committed in this State would result in 
a conviction of driving while impaired under G.S. 20-138.1, that the 
person not operate a vehicle with an alcohol concentration greater 
than 0.00 at any relevant time after the driving; 

(3) For any restoration of a drivers license for a person convicted of 
driving while impaired in a commercial motor vehicle, G.S. 20-138.2, 
driving while less than 21 years old after consuming alcohol or drugs, 
G.S. 20-138.3, felony death by vehicle, G.S. 20-141.4(al), manslaugh- 
ter or negligent homicide resulting from the operation of a motor 
vehicle when the offense involved impaired driving, or a revocation 

under this subsection, that the person not operate a vehicle with an 

alcohol concentration of greater than 0.00 at any relevant time after 

the driving; 
(4) For any restoration of a drivers license revoked pursuant to G.S. 20-23 

or G.S. 20-23.2 when the offense for which the person’s license was 

revoked prohibits substantially similar conduct which if committed in 

this State would result in a conviction of driving while impaired in a 

commercial motor vehicle, G.S. 20-138.2, driving while less than 21 

years old after consuming alcohol or drugs, G.S. 20-138.3, felony death 

by vehicle, G.S. 20-141.4(a1), or manslaughter or negligent homicide 

resulting from the operation of a motor vehicle when the offense 

involved impaired driving, that the person not operate a vehicle with 

an alcohol concentration of greater than 0.00 at any relevant time 

after the driving. 
In addition, the person seeking restoration of a license must agree to submit 

to a chemical analysis in accordance with G.S. 20-16.2 at the request of a law 

enforcement officer who has reasonable grounds to believe the person is 

operating a motor vehicle on a highway or public vehicular area in violation of 

the restriction specified in this subsection. The person must also agree that, 

when requested by a law enforcement officer, the person will agree to be 

transported by the law enforcement officer to the place where chemical 

analysis is to be administered. 
The restrictions placed on a license under this subsection shall be in effect (i) 

seven years from the date of restoration if the person’s license was perma- 

nently revoked, (ii) until the person’s twenty-first birthday if the revocation 

was for a conviction under G.S. 20-138.3, and (iii) three years in all other cases. 

A law enforcement officer who has reasonable grounds to believe that a 

person has violated a restriction placed on the person’s drivers license shall 

complete an affidavit pursuant to G.S. 20-16.2(c1). On the basis of information 

reported pursuant to G.S. 20-16.2, the Division shall revoke the drivers license 

of any person who violates a condition of reinstatement imposed under this 

subsection. An alcohol concentration report from an ignition interlock system 

shall not be used as the basis for revocation under this subsection. A violation 

of a restriction imposed under this subsection or the willful refusal to submit 

to a chemical analysis shall result in a one-year revocation. If the period of 

revocation was imposed pursuant to subsection (d) or (e), any remaining period 

of the original revocation, prior to its reduction, shall be reinstated and the 

one-year revocation begins after all other periods of revocation have termi- 

nated. 
(c4) Applicable Procedures. — When a person has violated a condition of 

restoration by refusing a chemical analysis, the notice and hearing procedures 

of G.S. 20-16.2 apply. When a person has submitted to a chemical analysis and 

the results show a violation of the alcohol concentration restriction, the 

notification and hearing procedures of this section apply. 

(c5) Right to Hearing Before Division; Issues. — Upon receipt of a properly 

executed affidavit required by G.S. 20-16.2(c1), the Division must expedi- 
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tiously notify the person charged that the person’s license to drive is revoked 
for the period of time specified in this section, effective on the tenth calendar 
day after the mailing of the revocation order unless, before the effective date of 
the order, the person requests in writing a hearing before the Division. Except 
for the time referred to in G.S. 20-16.5, if the person shows to the satisfaction 
of the Division that the person’s license was surrendered to the court and 
remained in the court’s possession, then the Division shall credit the amount 
of time for which the license was in the possession of the court against the 
revocation period required by this section. If the person properly requests a 
hearing, the person retains the person’s license, unless it is revoked under 
some other provision of law, until the hearing is held, the person withdraws the 
request, or the person fails to appear at a scheduled hearing. The hearing 
officer may subpoena any witnesses or documents that the hearing officer 
deems necessary. The person may request the hearing officer to subpoena the 
charging officer, the chemical analyst, or both to appear at the hearing if the 
person makes the request in writing at least three days before the hearing. The 
person may subpoena any other witness whom the person deems necessary, 
and the provisions of G.S. 1A-1, Rule 45, apply to the issuance and service of 
all subpoenas issued under the authority of this section. The hearing officer is 
authorized to administer oaths to witnesses appearing at the hearing. The 
hearing must be conducted in the county where the charge was brought, and 
must be limited to consideration of whether: 

(1) The charging officer had reasonable grounds to believe that the person 
had violated the alcohol concentration restriction; 

(2) The person was notified of the person’s rights as required by G.S. 
20-16.2(a); 

(3) The drivers license of the person had an alcohol concentration restric- 
tion; and 

(4) The person submitted to a chemical analysis upon the request of the 
charging officer, and the analysis revealed an alcohol concentration in 
excess of the restriction on the person’s drivers license. 

If the Division finds that the conditions specified in this subsection are met, it 
must order the revocation sustained. If the Division finds that any of the 
conditions (1), (2), (3), or (4) is not met, it must rescind the revocation. If the 
revocation is sustained, the person must surrender the person’s license 
immediately upon notification by the Division. 

(c6) Appeal to Court. — There is no right to appeal the decision of the 
Division. However, if the person properly requested a hearing before the 
Division under subsection (c5) and the Division held such a hearing, the person 
may within 30 days of the date the Division’s decision is mailed to the person, 
petition the superior court of the county in which the hearing took place for 
discretionary review on the record of the revocation. The superior court may 
stay the imposition of the revocation only if the court finds that the person is 
likely to succeed on the merits of the case and will suffer irreparable harm if 
such a stay is not granted. The stay shall not exceed 30 days. The reviewing 
court shall review the record only and shall be limited to determining if the 
Division hearing officer followed proper procedures and if the hearing officer 
made sufficient findings of fact to support the revocation. There shall be no 
further appeal. 

(d) When a person’s license is revoked under G.S. 20-17(a)(2) and the person 
has another offense involving impaired driving for which he has been con- 
victed, which offense occurred within three years immediately preceding the 
date of the offense for which his license is being revoked, the period of 
revocation is four years, and this period may be reduced only as provided in 
this section. The Division may conditionally restore the person’s license after 
it has been revoked for at least two years under this subsection if he provides 
the Division with satisfactory proof that: 
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(1) He has not in the period of revocation been convicted in North 

Carolina or any other state or federal jurisdiction of a motor vehicle 
offense, an alcoholic beverage control law offense, a drug law offense, 
or any other criminal offense involving the possession or consumption 
of alcohol or drugs; and 

(2) He is not currently an excessive user of alcohol or drugs. 
If the Division restores the person’s license, it may place reasonable conditions 

or restrictions on the person for the duration of the original revocation period. 

(e) When a person’s license is revoked under G.S. 20-17(a)(2) and the person 

has two or more previous offenses involving impaired driving for which he has 

been convicted, and the most recent offense occurred within the five years 

immediately preceding the date of the offense for which his license is being 

revoked, the revocation is permanent. The Division may, however, condition- 

ally restore the person’s license after it has been revoked for at least three 

ey under this subsection if he provides the Division with satisfactory proof 

that: 
(1) In the three years immediately preceding the person’s application for 

a restored license, he has not been convicted in North Carolina or in 

any other state or federal court of a motor vehicle offense, an alcohol 

beverage control law offense, a drug law offense, or any criminal 

offense involving the consumption of alcohol or drugs; and 

(2) He is not currently an excessive user of alcohol or drugs. 

If the Division restores the person’s license, it may place reasonable conditions 

or restrictions on the person for any period up to three years from the date of 

restoration. 
(f) When a license is revoked under any other provision of this Article which 

does not specifically provide a period of revocation, the period of revocation 

shall be one year. 
(g) When a license is suspended under subdivision (11) of G.S. 20-16(a), the 

period of suspension shall be for a period of time not in excess of the period of 

nonoperation imposed by the court as a condition of the suspended sentence; 

further, in such case, it shall not be necessary to comply with the Motor Vehicle 

Safety and Financial Responsibility Act in order to have such license returned 

at the expiration of the suspension period. 

(g1) When a license is revoked under subdivision (12) of G.S. 20-17, the 

period of revocation is six months for conviction of a second offense and one 

year for conviction of a third or subsequent offense. 

(g2) When a license is revoked under G.S. 20-17(a)(16), the period of 

revocation is 90 days for a second conviction and six months for a third or 

subsequent conviction. The term “second or subsequent conviction” shall have 

the same meaning as found in G.S. 20-17(a)(16). 

(h) Repealed by Session Laws 1983, c. 435, s. 17. 

(i) When a person’s license is revoked under subdivision (1) or (9) of G.S. 

90-17 and the offense is one involving impaired driving, the revocation is 

permanent. The Division may, however, conditionally restore the person’s 

license after it has been revoked for at least three years in accordance with the 

procedure in subsection (e) of this section. 

(j) The Division is authorized to issue amended revocation orders issued 

under subsections (d) and (e), if necessary because convictions do not respec- 

tively occur in the same order as offenses for which the license may be revoked 

under those subsections. 
(k) Before the Division restores a driver’s license that has been suspended 

or revoked under any provision of this Article, other than G.S. 20-24.1, the 

person seeking to have his driver’s license restored shall submit to the Division 

proof that he has notified his insurance agent or company of his seeking the 

restoration and that he is financially responsible. Proof of financial responsi- 

bility shall be in one of the following forms: 
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(1) A written certificate or electronically-transmitted facsimile thereof 
from any insurance carrier duly authorized to do business in this 
State certifying that there is in effect a nonfleet private passenger 
motor vehicle liability policy for the benefit of the person required to 
furnish proof of financial responsibility. The certificate or facsimile 
shall state the effective date and expiration date of the nonfleet 
private passenger motor vehicle liability policy and shall state the 
date that the certificate or facsimile is issued. The certificate or 
facsimile shall remain effective proof of financial responsibility for‘a 
period of 30 consecutive days following the date the certificate or 
facsimile is issued but shall not in and of itself constitute a binder or 
policy of insurance or 

(2) A binder for or policy of nonfleet private passenger motor vehicle 
liability insurance under which the applicant is insured, provided 
that the binder or policy states the effective date and expiration date 
of the nonfleet private passenger motor vehicle liability policy. 

The preceding provisions of this subsection do not apply to applicants who do 
not own currently registered motor vehicles and who do not operate nonfleet 
private passenger motor vehicles that are owned by other persons and that are 
not insured under commercial motor vehicle liability insurance policies. In 
such cases, the applicant shall sign a written certificate to that effect. Such 
certificate shall be furnished by the Division and may be incorporated into the 
restoration application form. Any material misrepresentation made by such 
person on such certificate shall be grounds for suspension of that person’s 
license for a period of 90 days. 

For the purposes of this subsection, the term “nonfleet private passenger 
motor vehicle” has the definition ascribed to it in Article 40 of General Statute 
Chapter 58. } 

The Commissioner may require that certificates required by this subsection 
be on a form approved by the Commissioner. The financial responsibility 
required by this subsection shall be kept in effect for not less than three years 
after the date that the license is restored. Failure to maintain financial 
responsibility as required by this subsection shall be grounds for suspending 
the restored driver’s license for a period of thirty (80) days. Nothing in this 
subsection precludes any person from showing proof of financial responsibility 
in any other manner authorized by Articles 9A and 13 of this Chapter. (1935, 
¢. 52, s. 18; 1947, c.:1067; s..15; 1951, c. 1202) ssi'2-4 119538 eN1188e19b5ec. 
1187, ss. 13, 17, 18; 1957, c. 499, s. 2; c. 515, s. 1; 1959, c. 1264, s. 11A; 1969, 
c. 242; 1971, c. 619, ss. 8-10; 1973, c. 1445, ss. 1-4; 1975, c. 716, s. 5; 1979, c. 
903, ss. 4-6; 1981, c. 412, s. 4; c. 747, ss. 34, 66; 1983, c. 435, s. 17; 1983 (Reg. 
Sess., 1984), c. 1101, s. 18; 1987, c. 869, s. 12; 1987 (Reg. Sess., 1988), c. 1112; 
1989, c. 436, s. 5; c. 771, s. 18; 1995, c. 506, s. 8; 1998-182, s. 21; 1999-406, s. 
2; 1999-452, ss. 11, 12; 2000-140, ss. 3, 4; 2000-155, s. 6; 2001-352, s. 4.) 

Editor’s Note. — Session Laws 1999-406, s. 
18, states that the act does not obligate the 
General Assembly to appropriate additional 
funds, and that the act shall be implemented 
with funds available or appropriated to the 
Department of Transportation and the Admin- 
istrative Office of the Courts. 

Effect of Amendments. — Session Laws 
1999-406, s. 2, effective July 1, 2000, and appli- 

cable to offenses committed on or after that 
date, added “conditions of restoration” to the 
section catchline; and added subsections (c3), 
(c4), (c5) and (c6). 

Session Laws 2000-140, ss. 3, 4, effective July 
21, 2000, substituted “greater than 0.00” for 
“0.00 or more” in subdivisions (c38)(3) and 
(c3)(4). 

Session Laws 2000-155, s. 6, effective Sep- 
tember 1, 2000, and applicable to offenses com- 
mitted on or after that date, in subsection (c3), 
inserted “or public vehicular area” in the first 
sentence of the second paragraph and added 
the first sentence in the third paragraph. 

Session Laws 2001-352, s. 4, effective Decem- 
ber 1, 2001, and applicable to offenses commit- 
ted on or after that date, added subsection (g2). 
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Legal Periodicals. — For survey of 1978 
constitutional law, see 57 N.C.L. Rev. 958 

(1979). 

ART. 2. UNIFORM DRIVER’S LICENSE ACT §20-19 

CASE NOTES 

The power to issue, suspend or revoke a 
driver’s license is vested exclusively in the 
Division of Motor Vehicles, subject to review 
by the superior court and, upon appeal, by the 
appellate division. Smith v. Walsh, 34 N.C. App. 
287, 238 S.E.2d 157 (1977). 
Under § 20-16(a)(10) and subsection (b) of 

this section, the discretionary authority to sus- 
pend petitioner’s license for a period not ex- 
ceeding 12 months was vested exclusively in 
the Division of Motor Vehicles. No discretionary 
power was conferred upon a superior court. 
Smith v. Walsh, 34 N.C. App. 287, 238 S.E.2d 
157 (1977). 
Subsection (e) of this section is not over- 

broad in violation of the Constitution since 
no conduct within the purview of the phrase 
“violation of liquor laws of North Carolina,” 
including the commission of the crime of public 
drunkenness, is a constitutionally protected 
activity. In re Harris, 37 N.C. App. 590, 246 

S.E.2d 532 (1978). 
Subsection (e) Is Not Unconstitutionally 

Vague. — The phrase “liquor laws” in subsec- 
tion (e) of this section, is not a term so vague 
that men of common intelligence must neces- 
sarily guess at its meaning and differ as to its 
application. In re Harris, 37 N.C. App. 590, 246 
S.E.2d 532 (1978). 

In enacting subsection (e) of this sec- 
tion, the legislature was demanding com- 
plete compliance with all laws governing 
the use of drugs, alcohol, and motor vehi- 
cles. In re Harris, 37 N.C. App. 590, 246 S.E.2d 

532 (1978). 
The purpose of this section is to provide a 

uniform standard period for the withholding of 
the privilege to operate a motor vehicle follow- 
ing certain offenses. Wagoner v. Hiatt, 111 N.C. 
App. 448, 432 S.E.2d 417 (1993). 

Violation of “alcoholic beverages laws”. 

— The legislature fully intended to include the 

crime of public drunkenness in the phrase 

“Violation of liquor (now ‘alcoholic beverages’) 

laws of North Carolina” in subsection (e) of this 

section. In re Harris, 37 N.C. App. 590, 246 

S.E.2d 532 (1978). 
Out-of-State Conviction to Be Counted 

as Conviction for Purpose of Subsection 

(e). — An out-of-state conviction of operating a 

motor vehicle upon the public highway while 

under the influence of intoxicating liquor or an 

impairing drug (now impaired driving) is to be 

counted as a conviction for the purpose of the 

operation of the mandatory provision of subsec- 

tion (e). In re Oates, 18 N.C. App. 320, 196 
S.E.2d 596 (1973). 
No Contest Plea May Be Used as Prior 

Conviction. — The judgment entered on a 
plea of no contest to a previous charge of 

driving with a blood alcohol content of .10 
percent or more may be used as a prior convic- 
tion by the DMV for purposes of revoking a 
driver’s license. Davis v. Hiatt, 326 N.C. 462, 

390 S.E.2d 338 (1990). 
Certiorari to Review Mandatory Sus- 

pension. — Petitioner whose driving privilege 
was mandatorily suspended under § 20-17(2) 
and § 20-19(e) did not have the right to appeal 
under § 20-25 or under the Administrative 
Procedure Act, Chapter 150B. However, the 
superior court could review the actions of the 
Commissioner by issuing a writ of certiorari. 
Davis v. Hiatt, 326 N.C. 462, 390 S.E.2d 338 

(1990). 
Where petitioner, seeking conditional resto- 

ration of his driving privileges, pled sufficient 
facts to show he did not have right to appeal 
from final decision of DMV, he could then have 
petitioned for writ of certiorari to have case 
reviewed by superior court. Thus, superior 

court had jurisdiction to review case. Penuel v. 

Hiatt, 100 N.C. App. 268, 396 S.E.2d 85 (1990). 

Review of Permanent Revocation under 

Subsection (e). — Where the Department 

(now Division) of Motor Vehicles permanently 

revoked plaintiff’s driver’s license for a third 

offense of driving while under the influence, the 

departmental action was mandatory, and the 

superior court was without authority to revoke 

or make any order with reference thereto. 

Rhyne v. Garrett, 18 N.C. App. 565, 197 S.E.2d 

235 (1973). 
Review of Refusal to Reinstate License. 

— Once the right to drive has been mandatorily 

revoked and a petitioner unsuccessfully seeks 

to have the license reinstated by the DMV, no 

superior court review of the denial is mandated 

unless the denial was arbitrary or illegal, be- 

cause reinstatement is not a legal right but is 

an act of grace. Alpiser v. Eagle Pontiac-GMC- 

Isuzu, Inc., 97 N.C. App. 610, 389 S.E.2d 293 

(1990). 
The provisions of subsection (f) of this 

section are mandatory. Snyder v. Scheidt, 

246 N.C. 81, 97 S.E.2d 461 (1957). 

The provisions of § 20-17(6) and subsection 

(f) of this section are mandatory and not discre- 

tionary. Simpson v. Garrett, 15 N.C. App. 449, 

190 S.E.2d 251 (1972). 

Subsections (d) and (j) of this section must 
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be read together, giving consideration both to 
the legislative intent of ensuring standard pen- 
alties for the same offenses and to the policy of 
preventing circumvention of this section. 
Wagoner v. Hiatt, 111 N.C. App. 448, 432 S.E.2d 
417 (1993). 

Division Required to Revoke License for 
Statutory Period. — Upon receiving a record 
of an operator’s or chauffeur’s conviction upon 
two charges of reckless driving committed 
within a period of 12 months, the Department 
(now Division) of Motor Vehicles is required to 
forthwith revoke the license of such persons for 
the statutory period. Simpson v. Garrett, 15 
N:.CAppy449, 190-5, 24525101972): 
Where there is mandatory revocation under 

subdivision (2) of § 20-17, the period of revoca- 

tion shall be as provided in this section. 
Carmichael v. Scheidt, 249 N.C. 472, 106 S.E.2d 
685 (1959); In re Austin, 5 N.C. App. 575, 169 

S.E.2d 20 (1969). 
Subsection (f)’s one-year period applies 

to § 20-17.1. Jones v. Penny, 387 F. Supp. 383 
(M.D.N.C. 1974). 

Effective Date of Revocation. — A revoca- 
tion based on a second offense for driving while 
under the influence of intoxicating liquor or a 
narcotic drug (now impaired driving) must be 
for a period of three (now four) years, and the 
effective date of the revocation for such period 
should not begin prior to the date of the second 
conviction. Likewise, when a license is perma- 
nently revoked, the effective date of such revo- 
cation should not be earlier than the date of the 
conviction for the third offense. Carmichael v. 
Scheidt, 249 N.C. 472, 106 S.E.2d 685 (1959). 
Period of Suspension Runs from Date of 

Order by Division. — When within five days 
from receipt of notice of conviction the Depart- 
ment (now Division) ordered the revocation of 
an operator’s license for one year, the revoca- 
tion was in effect until the same date in the 
following year, and did not expire one year from 
the date of conviction or the date of receipt of 
notice by the Department (now Division). State 
v. Ball, 255 N.C. 351, 121 S.E.2d 604 (1961). 

Injunction Not Available to Plaintiff 
Who Could Have Prevented Delay in Start 
of Revocation Period. — Where the elapse of 
approximately 15 months between plaintiff’s 
last conviction for reckless driving and the 
order of revocation was not caused by defen- 
dant, Commissioner of Motor Vehicles or his 
Department (now Division), but the delay ap- 
parently resulted from the failure of the clerk of 
the court where plaintiff was last convicted to 
act promptly in forwarding a record of the 
conviction to the Department (now Division) of 
Motor Vehicles, and plaintiff could have pre- 
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vented any delay in the start of the revocation 
period by surrendering his license to the clerk 
and obtaining a receipt therefor at the time of 
his second conviction, plaintiff was not entitled 
to injunctive relief. Simpson v. Garrett, 15 N.C. 
App. 449, 190 S.E.2d 251 (1972). 
Reinstatement or the receipt of a new 

license during the revocation period is not 
a legal right of the defendant, but an act of 
grace which the General Assembly permits, but 
does not require, the Department (now Divi- 
sion) to apply. The authority to exercise or 
apply this act of grace is granted to the Depart- 
ment (now Division), not to the courts. In re 
Austin, 5 N.C. App. 575, 169 S.E.2d 20 (1969). 

Court Order Requiring Conditional Res- 
toration Held Error. — Where petitioner of- 
fered no support for his allegation that the 
DMV’s denial of a conditional restoration of his 
license, which had been mandatorily revoked 
under § 20-17, was an arbitrary and capricious 
act and was in disregard of the law set forth in 
this section, it was error for the Superior Court 
to enter an order requiring the DMV to condi- 
tionally restore petitioner’s driving privileges. 
Penuel v. Hiatt, 97 N.C. App. 616, 389 S.E.2d 
289, aff'd on petition to rehear, 100 N.C. App. 
268, 396 S.E.2d 85 (1990). 
Warrant Need Not Charge Second Of- 

fense in Order to Support Revocation un- 
der Subsection (d). — Where defendant’s 
driver’s license had previously been suspended 
for a period of one year for conviction of driving 
while under the influence of intoxicating liquor, 
and defendant pleaded guilty to another such 
offense upon warrant not charging a second 
offense, the Department (now Division) of Mo- 
tor Vehicles, upon receipt of the report of the 
later conviction, must revoke defendant’s li- 

cense for the period provided by subsection (d) 
of this section. Harrell v. Scheidt, 243 N.C. 735, 
92 S.E.2d 182 (1956). 
Applied in Fox v. Scheidt, 241 N.C. 31, 84 

S.E.2d 259 (1954); State v. Moore, 247 N.C. 368, 
101 S.E.2d 26 (1957); Honeycutt v. Scheidt, 254 
N.C. 607, 119 S.E.2d 777 (1961); Gibson v. 
Scheidt, 259 N.C. 339, 130 S.E.2d 679 (1963); 
In re Woods, 33 N.C. App. 86, 234 S.E.2d 45 
(1977); State v. Finger, 72 N.C. App. 569, 324 
S.E.2d 894 (1985); State v. Curtis, 73 N.C. App. 
248, 326 S.E.2d 90 (1985); Smith v. Wilkins, 75 
N.C. App. 483, 331 S.E.2d 159 (1985). 

Stated in State v. Letterlough, 6 N.C. App. 
36, 169 S.E.2d 269 (1969); Ennis v. Garrett, 279 
N.C. 612, 184 S.E.2d 246 (1971). 

Cited in State v. Teasley, 9 N.C. App. 477, 
176 S.E.2d 838 (1970); Cooke v. Faulkner, 137 
N.C. App. 755, 529 S.E.2d 512 (2000). 

§ 20-20: Repealed by Session Laws 1981, c. 938, s. 5. 
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Cross References. — For present provi- 
sions concerning the surrender of an operator’s 

ART. 2. UNIFORM DRIVER’S LICENSE ACT §20-23 

license which has been revoked or suspended, 

see § 20-45(b). 

§ 20-21. No operation under foreign license during sus- 
pension or revocation in this State. 

Any resident or nonresident whose driver’s license or right or privilege to 

operate a motor vehicle in this State has been suspended or revoked as 

provided in this Article shall not operate a motor vehicle in this State under a 

license, permit or registration issued by another jurisdiction or otherwise 

during such suspension, or after such revocation until a new license is obtained 

when and as permitted under this Article. (1935, c. 52, s. 15; 1979, c. 667, s. 41.) 

§ 20-22. Suspending privileges of nonresidents and re- 
| porting convictions. 

(a) The privilege of driving a motor vehicle on the highways of this State 

given to a nonresident hereunder shall be subject to suspension or revocation 

by the Division in like manner and for like cause as a driver’s license issued 

hereunder may be suspended or revoked. 
(b) The Division is further authorized, upon receiving a record of the 

conviction in this State of a nonresident driver of a motor vehicle of any offense 

under the motor vehicle laws of this State, to forward a certified copy of such 

record to the motor vehicle administrator in the state wherein the person so 

convicted is a resident. (1935, c. 52, s. 16; 1975, c. 716, s. 5; 1979, c. 667, s. 41.) 

CASE NOTES 

Cited in Morrisey v. Crabtree, 143 F. Supp. 
105 (M.D.N.C. 1956). 

OPINIONS OF ATTORNEY GENERAL 

Nonresident Convicted in North Caro- court should not require nonresidents to sur- 

lina Court. — Upon conviction of a nonresi- 
dent of driving while under the influence in a 
North Carolina court, his privilege to drive in 
North Carolina will be revoked. The court may 
allow a nonresident a limited privilege to oper- 
ate a motor vehicle in North Carolina. The 

§ 20-23. Revoking resident’s 
another state. 

render driver’s licenses issued by states other 

than North Carolina. See opinion of Attorney 

General to Honorable John S. Gardner, District 

Court Judge, Sixteenth Judicial District, 40 

N.C.A.G. 420 (1969). 

license upon conviction in 

The Division may revoke the license of any resident of this State upon 

receiving notice of the person’s conviction in another state of an offense set 

forth in G.S. 20-26(a). (1935, c. 52, s. 17; 1971, c. 486, s. 2; O10 Coie Ono: 

1979, c. 667, s. 22; 1993, c. 533, s. 6.) 

Cross References. — As to Division’s au- 

thority to suspend license, see § 20-16. 

Legal Periodicals. — For note on choice of 

law rules in North Carolina, see 48 N.C.L. Rev. 

243 (1970). 
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CASE NOTES 

Section Construed with § 20-16 and 
§ 20-25. — This section, § 20-16 and § 20-25 
must be construed in pari materia. In re 
Wright, 228 N.C. 584, 46 S.E.2d 696 (1948). 

Section Is Not Mandatory. — The Depart- 
ment (now Division) of Motor Vehicles, under 
provisions of this section, is merely authorized, 
not directed, to suspend or revoke the license of 
any resident of this State upon receiving notice 
of the conviction of such person in another state 
of any offense therein which, if committed in 
this State, would be grounds for the suspension 
or revocation of the license. Carmichael v. 
Scheidt, 249 N.C. 472, 106 S.E.2d 685 (1959). 
Discretion of Division. — Under the pro- 

visions of this section, it is discretionary with 
the Department (now Division) to suspend or 
revoke an operator’s license upon receiving 
notice of his conviction in another state of an 
offense which, if committed in this State, would 
be grounds for suspension or revocation. State 
v. Teasley, 9 N.C. App. 477, 176 S.E.2d 838, 
appeal dismissed, 277 N.C. 459, 177 S.E.2d 900 
(1970). 
Notice May Be from Any Source. — This 

section does not limit the notice of conviction in 
another state upon which the Department (now 
Division) may act to notice from a judicial 
tribunal or other official agency. Under the 
wording of the statute, from whatever source 
the notice may come, the Department (now 
Division) may act. In re Wright, 228 N.C. 584, 
46 S.E.2d 696 (1948). 
Licensee May Show Invalidity of Out-of- 

State Conviction. — Where an order of the 
Department (now Division) of Motor Vehicles 

permanently revoking the license of a driver 
upon a third conviction for operating a motor 
vehicle while under the influence of intoxicat- 
ing liquor (now impaired driving) was based in 
part upon notice of the licensee’s conviction of 
that offense in another state, the licensee had 
the right to show, if he could, that the proceed- 
ings in such other state were irregular, invalid 
and insufficient to support the reported convic- 
tion, and he was entitled to a hearing de novo in 
the superior court upon his petition for review. 
The sustaining of a demurrer to such petition 
was error, petitioner being entitled to an adju- 
dication of the validity of the out-of-state con- 
viction in order to determine whether the revo- 
cation should be permanent or for the period of 
time prescribed by subsection (d) of § 20-19. 
Carmichael v. Scheidt, 249 N.C. 472, 106S.E.2d 
685. C1959) nye 

Conviction of Drunken Driving. — Upon 
a receipt of notification from the highway de- 
partment of another state that a resident of this 
State had there been convicted of drunken (now 
impaired) driving, the Department (now Divi- 
sion) of Motor Vehicles had the right to suspend 
the driving license of such person. In re Wright, 
228 N.C. 301, 45 8.E.2d 370 (1947). 

Failure to Appear at Trial for Driving 
Under the Influence in Another State. — 
Motorist who received citation for driving un- 
der the influence in South Carolina and then 
forfeited bond by not appearing in court had his 
driver’s license properly revoked even though 
no warrant was issued. Sykes v. Hiatt, 98 N.C. 
App. 688, 391 S.E.2d 834 (1990). 

§ 20-23.1. Suspending or revoking operating privilege of 
person not holding license. | 

In any case where the Division would be authorized to suspend or revoke the 
license of a person but such person does not hold a license, the Division is 
authorized to suspend or revoke the operating privilege of such a person in like 
manner as it could suspend or revoke his license if such person held a driver’s 
license, and the provisions of this Chapter governing suspensions, revocations, 
issuance of a license, and driving after license suspended or revoked, shall 
apply in the discretion of the Division in the same manner as if the license has 
been suspended or revoked. (1955, c. 1187, s. 19; 1969, c. 186, s. 2; 1975, c. 716, 
gs. 6; 1979, c. 667, s. 41.) 

CASE NOTES 

Driving during Period of Suspension 
Constitutes Violation of § 20-28. — Under 
the provisions of this section and § 20-28(a), 
when a person who does not hold a driver’s 
license has his operating privilege revoked or 
suspended in the manner and under the condi- 

tions prescribed by statute, and while such 
operating privilege is thus suspended or re- 
voked he drives a motor vehicle upon the high- 
ways of this State, he violates § 20-28(a). State 

v. Newborn, 11 N.C. App. 292, 181 S.E.2d 214 
(1971). 
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§ 20-23.2. Suspension of license for conviction of offense 
involving impaired driving in federal court. 

Upon receipt of notice of conviction in any court of the federal government of 

an offense involving impaired driving, the Division is authorized to revoke the 

driving privilege of the person convicted in the same manner as if the 

conviction had occurred in a court of this State. (1969, c. 988; 1971, c. 619, s. 11; 

Ga 716, s. 5; 1979, c. 903, s. 12; 1981, c. 412, s. 4; c. 747, s. 66; 1983, c. 435, 

s. 18. 

CASE NOTES 

Where the law directs suspension, revo- vidual’s capacity to operate a motor vehicle 

cation, or nonissuance of a driver’s li- safely are manifestly questionable. Evans v. 

cense, the grounds are convictions for moving Roberson, 69 N.C. App. 644, 317 S.E.2d 715 

_ violations, or other statutory violations relating (1984), rev'd on other grounds and modified, 

to highway safety, or situations where anindi- 314 N.C. 315, 333 S.E.2d 228 (1985). 

§ 20-24. When court or child support enforcement agency 

to forward license to Division and report con- 

victions, child support delinquencies, and 

prayers for judgment continued. 

(a) License. — A court that convicts a person of an offense that requires 

revocation of the person’s drivers license or revokes a person’s drivers license 

pursuant to G.S. 50-13.12 shall require the person to give the court any regular 

or commercial drivers license issued to that person. A court that convicts a 

person of an offense that requires disqualification of the person but would not 

require revocation of a regular drivers license issued to that person shall 

require the person to give the court any Class A or Class B regular drivers 

license and any commercial drivers license issued to that person. 

The clerk of court in a non-IV-D case, and the child support enforcement 

agency in a IV-D case, shall accept a drivers license required to be given to the 

court under this subsection. A clerk of court or the child support enforcement 

agency who receives a drivers license shall give the person whose license is 

received a copy of a dated receipt for the license. The receipt must be on a form 

approved by the Commissioner. A revocation or disqualification for which a 

license is received under this subsection is effective as of the date on the receipt 

for the license. 
The clerk of court or the child support enforcement agency shall notify the 

Division of a license received under this subsection either by forwarding to the 

Division the license, a record of the conviction for which the license was 

received, a copy of the court order revoking the license for failure to pay child 

support for which the license was received, and the original dated receipt for 

the license or by electronically sending to the Division the information on the 

license, the record of conviction or court order revoking the license for failure 

to pay child support, and the receipt given for the license. The clerk of court or 

the child support enforcement agency must forward the required items unless 

the Commissioner has given the clerk of court or the child support enforcement 

agency approval to notify the Division electronically. If the clerk of court or the 

child support enforcement agency notifies the Division electronically, the clerk 

of court or the child support enforcement agency must destroy a license 

received after sending to the Division the required information. The clerk of 

court or the child support enforcement agency shall notify the Division within 

30 days after entry of the conviction or court order revoking the license for 

failure to pay child support for which the license was received. 
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(b) Convictions, Court Orders of Drivers License Revocations, and PJCs. — 
The clerk of court shall send the Division a record of any of the following: 

(1) A conviction of a violation of a law regulating the operation of a 
vehicle. 

(2) A conviction for which the convicted person is placed on probation and 
a condition of probation is that the person not drive a motor vehicle for 
a period of time, stating the period of time for which the condition 
applies. 

(3) guarentee of a felony in the commission of which a motor vehicle is 
used, when the judgment includes a finding that a motor vehicle was 
used in the commission of the felony. 

(4) A conviction that requires revocation of the drivers license of the 
person convicted and is not otherwise reported under subdivision (1). 

(4a) A court order revoking drivers license pursuant to G.S. 50-13.12. 
(5) An order entering prayer for judgment continued in a case involving 

an alleged violation of a law regulating the operation of a vehicle. 
The child support enforcement agency shall send the Division a record of any 

court order revoking drivers license pursuant to G.S. 110-142.2(a)(1). 
With the approval of the Commissioner, the clerk of court or the child 

support enforcement agency may forward a record of conviction, court order 
revoking drivers license, or prayer for judgment continued to the Division by 
electronic data processing means. 

(b1) In any case in which the Division, for any reason, does not receive a 
record of a conviction or a prayer for judgment continued until more than one 
year after the date it is entered, the Division may, in its discretion, substitute 
a period of probation for all or any part of a revocation or disqualification 
required because of the conviction or prayer for judgment continued. 

(c) Repealed by Session Laws 1991, c. 726, s. 10. 
(d) Scope. — This Article governs drivers license revocation and disqualifi- 

cation. A drivers license may not be revoked and a person may not be 
disqualified except in accordance with this Article. 

(e) Special Information. — A judgment for a conviction for an offense for 
which special information is required under this subsection shall, when 
appropriate, include a finding of the special information. The convictions for 
which special information is required and the specific information required is 
as follows: 

(1) Homicide. — If a conviction of homicide involves impaired driving, the 
judgment must indicate that fact. 

(2) G.S. 20-138.1, Driving While Impaired. — If a conviction under G.S. 
20-138.1 involves a commercial motor vehicle, the judgment must 
indicate that fact. If a conviction under G.S. 20-138.1 involves a 
commercial motor vehicle that was transporting a hazardous sub- 
stance required to be placarded, the judgment must indicate that fact. 

(3) G.S. 20-138.2, Driving Commercial Motor Vehicle While Impaired. — 
If the commercial motor vehicle involved in an offense under G.S. 
20-138.2 was transporting a hazardous material required to be 
placarded, a judgment for that offense must indicate that fact. 

(4) G.S. 20-166, Hit and Run. — Ifa conviction under G.S. 20-166 involves 
a commercial motor vehicle, the judgment must indicate that fact. If 
a conviction under G.S. 20-166 involves a commercial motor vehicle 
that was transporting a hazardous substance required to be 
placarded, the judgment must indicate that fact. 

(5) Felony Using Commercial Motor Vehicle. — If a conviction of a felony 
in which a commercial motor vehicle was used involves the manufac- 
ture, distribution, or dispensing of a controlled substance, or posses- 
sion with intent to manufacture, distribute, or dispense a controlled 
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substance, the judgment must indicate that fact. If a commercial 
motor vehicle used in a felony was transporting a hazardous sub- 
stance required to be placarded, the judgment for that felony must 
indicate that fact. (1935, c. 52, s. 18; 1949, c. 373, ss. 3, 4; 1955, c. 1187, 
Seth LODO Fema: oh 9659038) 1973560191975, ccnd6s 445 nG0hl6> a: 
Hi eNSe/1gshda 1979, cx.667).s: 4121984) ec: 41.63. 068391983 hen204ses, 
5; c. 435, s. 19; 1985, c. 764, s. 18; 1985 (Reg. Sess., 1986), c. 852, s. 17; 
HOSA ch oSiasHils C8 658i"s85 2:9 9890 ee7 7 Issa: 1991296. 97 26vsril0; 
IOS REED 38s SAPO 95e 6.538 Ys 2(6)9 

Local Modification. — Hertford as to sub- 
section (b): 1953, c. 1059; Washington, as to 
subsection (b): 1953, c. 765. 

Cross References. — For present provi- 

CASE 

Jurisdiction to Revoke License. — A mu- 
nicipal court is without authority to revoke a 
driver’s license, the power to suspend or revoke 
drivers’ licenses being vested exclusively in the 
Department of Revenue, subject to the right of 
review by the superior court, as provided in 
§ 20-25. State v. McDaniels, 219 N.C. 763, 14 

S.E.2d 793 (1941). 
Meaning of Forfeiture of Bail or Collat- 

eral. — “Bail” as here used means security for 
a defendant’s appearance in court to answer a 
criminal charge there pending. Ordinarily it is 
evidenced by a bond or recognizance which 
becomes a record of the court. The forfeiture 
thereof is a judicial act. In re Wright, 228 N.C. 
584, 46 S.E.2d 696 (1948). 

The mere deposit of security with an arrest- 
ing officer or magistrate pending issuance and 
service of warrant, which deposit is retained 
without the semblance of judicial or legal for- 
feiture, is not a forfeiture of “bail” within the 
meaning of subsection (c) of this section. In re 
Wright, 228 N.C. 584, 46 S.E.2d 696 (1948); In 
re Donnelly, 260 N.C. 375, 182 S.K.2d 904 

(1963). 
Where no warrant is served, no legal action is 

pending in court; and when no legal action is 
pending, there can be no valid judgment of 
forfeiture of bail. In re Donnelly, 260 N.C. 375, 
132 S.E.2d 904 (1963). 
Bond forfeiture held to be equivalent to 

a conviction of driving while under the influ- 
ence of an intoxicant. Rhyne v. Garrett, 18 N.C. 
App. 565, 197 S.E.2d 235 (1973). 

Plea of Nolo Contendere. — Where the 
petitioner entered a plea of nolo contendere to 
the charge of a second offense of operating an 
automobile upon the public highways of the 
State while under the influence of intoxicating 
liquor (now impaired driving), which plea was 
accepted by the court, for the purposes of that 
case in that court, such plea was equivalent to 
a plea of guilty, or conviction by a jury, and 

Sions regarding definitions for “conviction”, 

which were formerly found in subsection (c) of 
this section, see § 20-4.01(4a). 

NOTES 

subsection (a) of this section required that court 
to enter a notation of such conviction upon the 
license of petitioner to operate an automobile in 
North Carolina, and to compel the surrender to 
it of such license then held by petitioner, and 
thereupon to forward the license, together with 
a record of the conviction, to the Department 
(now Division) of Motor Vehicles. Fox v. Scheidt, 

241 N.C. 31, 84 S.E.2d 259 (1954). 
“Final Conviction.” — Where defendant 

pleaded guilty to driving without a license, and 
judge’s order granted a prayer for judgment 
continued on condition that plaintiff not violate 
any motor vehicle laws and that plaintiff make 
a $75.00 contribution to the school board, the 

condition “that he make a $75.00 contribution 

to the school board” constituted an invalid con- 
dition as it is not restitution and it is not a fine. 
Thus it is not punishment that would render 
the judgment a final conviction and require or 
allow Division of Motor Vehicle to revoke plain- 
tiff’s license. Florence v. Hiatt, 101 N.C. App. 

539, 400 S.E.2d 118 (1991). 
When Conviction Final. — The conviction 

alone, without the imposition of a judgment 
from which an appeal might be taken, is not a 
final conviction within the terms of subsection 
(c). Barbour v. Scheidt, 246 N.C. 169, 97 S.E.2d 

800 (1957): 
A conviction in a criminal case is not final 

within the meaning of subsection (c) of this 
section where no judgment is imposed on the 
verdict, but merely an order is entered continu- 
ing prayer for judgment upon payment of costs. 
Barbour v. Scheidt, 246 N.C. 169, 97 S.E.2d 855 

(1957). 
Trial Court Is Required to Forward 

Record of Conviction. — This section re- 

quires that the trial courts shall forward to the 
Department (now Division) a record of the 
conviction of any person. Tilley v. Garrett, 8 
N.C. App. 556, 174 S.E.2d 617 (1970). 

But Court Is Not Required to Forward 
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Warrant and Judgment. — This section does 
not require that the warrant and judgment, or 
certified copies thereof, shall be forwarded by 
the trial court. Tilley v. Garrett, 8 N.C. App. 
556, 174 S.E.2d 617 (1970). 
Forwarding of License as Notice of Re- 

vocation. — The surrendering of his license 
and forwarding of it to the Department (now 
Division) by the court gives the licensee suffi- 
cient notice that his operator’s license has been 
revoked. State v. Teasley, 9 N.C. App. 477, 277 
N.C. 459, 176 S.E.2d 838, 176 S.E.2d 838, 
appeal dismissed, 277 N.C. 459, 177 S.E.2d 900 
(1970). 

This section designates clerks of court 
and assistant and deputy clerks of court 
as agents of the Department (now Divi- 
sion) of Motor Vehicles for receipt of driver’s 
licenses in cases where revocation is required. 
Simpson v. Garrett, 15 N.C. App. 449, 190 
pue2di 2b 1 (L972): 
Injunction Not Available to Plaintiff 

Who Could Have Prevented Delay in Start 
of Revocation Period. — Where the elapse of 
approximately 15 months between plaintiff's 
last conviction for reckless driving and the 
order of revocation was not caused by defen- 
dant Commissioner of Motor Vehicles or his 
Department (now Division), but the delay ap- 
parently resulted from the failure of the clerk of 
the court where plaintiff was last convicted to 
act promptly in forwarding a record of the 
conviction to the Department (now Division) of 

CH. 20. MOTOR VEHICLES §20-24.1 

Motor Vehicles, and plaintiff could have pre- 
vented any delay in the start of the revocation 
period by surrendering his license to the clerk 
and obtaining a receipt therefor at the time of 
his second conviction, plaintiff was not entitled 
to injunctive relief. Simpson v. Garrett, 15 N.C. 
App. 449, 190 S.E.2d 251 (1972). 

Failure to Appear at Trial for Driving 
Under the Influence in Another State. — 
Motorist who received citation for driving un- 
der the influence in South Carolina and then 
forfeited bond by not appearing in court had his 
driver’s license properly revoked even though 
no warrant was issued. Sykes v. Hiatt, 98 N.C. 
App. 688, 391 S.E.2d 834 (1990). 
Condition in Order Held Unenforceable. 

— Where defendant pleaded guilty to driving 
without license, the condition in judge’s order 
that plaintiff make a contribution to the school 
board was unenforceable surplusage. It was not 
restitution because.the school board was not an 
aggrieved party. It was not a fine because it was 
directed to an entity other than the county for 
use by the public schools. Florence v. Hiatt, 101 
N.C. App. 539, 400 S.E.2d 118 (1991). 
Applied in State v. Ball, 255 N.C. 351, 121 

S.E.2d 604 (1961); In re Sparks, 25 N.C. App. 
65, 212 S.E.2d 220 (1975); State v. Finger, 72 
N.C. App. 569, 324 S.E.2d 894 (1985). : 
Quoted in Harrell v. Scheidt, 243 N.C. 735, 

92 S.E.2d 182 (1956). 
Stated in Winesett v. Scheidt, 239 N.C. 190, 

79 S.E.2d 501 (1954). 

OPINIONS OF ATTORNEY GENERAL 

Surrender of Out-of-State License Not 
Required. — Upon conviction of a nonresident 
for a traffic violation for which revocation or 
suspension of driving privilege is mandatory, 
the court should not require such nonresident 

to surrender a driver’s license issued him by his 
state. See opinion of Attorney General to Hon- 
orable John S. Gardner, District Court Judge, 
Sixteenth Judicial District, 40 N.C.A.G. 420 
(1969). 

§ 20-24.1. Revocation for failure to appear or pay fine, 
penalty or costs for motor vehicle offenses. 

(a) The Division must revoke the driver’s license of a person upon receipt of 
notice from a court that the person was charged with a motor vehicle offense 
and he: 

(1) failed to appear, after being notified to do so, when the case was called 
for a trial or hearing; or 

(2) failed to pay a fine, penalty, or court costs ordered by the court. 
Revocation orders entered under the authority of this section are effective on 

the sixtieth day after the order is mailed or personally delivered to the person. 
(b) A license revoked under this section remains revoked until the person 

whose license has been revoked: 
(1) disposes of the charge in the trial division in which he failed to appear 

when the case was last called for trial or hearing; or . 
(2) demonstrates to the court that he is not the person charged with the 

offense; or 
(3) pays the penalty, fine, or costs ordered by the court; or 
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(4) demonstrates to the court that his failure to pay the penalty, fine, or 
costs was not willful and that he is making a good faith effort to pay 
or that the penalty, fine, or costs should be remitted. 

Upon receipt of notice from the court that the person has satisfied the 
conditions of this subsection applicable to his case, the Division must restore 
the person’s license as provided in subsection (c). In addition, if the person 
whose license is revoked is not a resident of this State, the Division may notify 
the driver licensing agency in the person’s state of residence that the person’s 
license to drive in this State has been revoked. 

(b1) A defendant must be afforded an opportunity for a trial or a hearing 
within a reasonable time of the defendant’s appearance. Upon motion of a 
defendant, the court must order that a hearing or a trial be heard within a 
reasonable time. 

(c) If the person satisfies the conditions of subsection (b) that are applicable 
to his case before the effective date of the revocation order, the revocation order 
and any entries on his driving record relating to it shall be deleted and the 
person does not have to pay the restoration fee set by G.S. 20-7(i1). For all 
other revocation orders issued pursuant to this section, G.S. 50-13.12 or G:S. 
110-142.2, the person must pay the restoration fee and satisfy any other 
applicable requirements of this Article before the person may be relicensed. 

(d) To facilitate the prompt return of licenses and to prevent unjustified 
charges of driving while license revoked, the clerk of court, upon request, must 
give the person a copy of the notice it sends to the Division to indicate that the 
person has complied with the conditions of subsection (b) applicable to his case. 
If the person complies with the condition before the effective date of the 
revocation, the notice must indicate that the person is eligible to drive if he is 
otherwise validly licensed. 

(e) As used in this section and in G.S. 20-24.2, the word offense includes 
crimes and infractions created by this Chapter. (1985, c. 764, s. 19; 1985 (Reg. 
Sess., 1986), c. 852, ss. 4-6, 9, 17; 1987, c. 581, s. 4; 1991, c. 682, s. 4; 1993, c. 
@laes? 1: 1995.'c. 538,"s, 2(d))) 

CASE NOTES 

Cited in White v. Williams, 111 N.C. App. 
879, 433 S.E.2d 808 (1993). 

§ 20-24.2. Court to report failure to appear or pay fine, 
penalty or costs. 

(a) The court must report to the Division the name of any person charged 
with a motor vehicle offense under this Chapter who: 

(1) Fails to appear to answer the charge as scheduled, unless within 20 

days after the scheduled appearance, he either appears in court to 

answer the charge or disposes of the charge pursuant to G.S. 7A-146; 

or 
(2) Fails to pay a fine, penalty, or costs within 20 days of the date specified 

in the court’s judgment. 
(b) The reporting requirement of this section and the revocation mandated 

by G.S. 20-24.1 do not apply to offenses in which an order of forfeiture of a cash 

bond is entered and reported to the Division pursuant to G.S. 20-24. If an order 

is sent to the Division by the clerk through clerical mistake or other inadvert- 

ence, the clerk’s office that sent the report of noncompliance must withdraw 

the report and send notice to the Division which shall correct its records 

accordingly. (1985, c. 764, s. 3; 1985 (Reg. Sess., 1986), c. 852, ss. 3, 17; 1987, 

@.2581ysi3; 1991+ c. 682)'s).5.) 
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this section by Session Laws 1985 (Reg. Sess., 
1986), c. 852, s. 3, effective September 1, 1986. 

Editor’s Note. — This section was formerly 
§ 15A-1117, as enacted by Session Laws 1985, 
c. 764, s. 3. It was rewritten and recodified as 

CASE NOTES 

Cited in White v. Williams, 111 N.C. App. 
879, 433 S.E.2d 808 (1993), 

§ 20-25. Right of appeal to court. 

Any person denied a license or whose license has been canceled, suspended 
or revoked by the Division, except where such cancellation is mandatory under 
the provisions of this Article, shall have a right to file a petition within 30 days 
thereafter for a hearing in the matter in the superior court of the county 
wherein such person shall reside, or to the resident judge of the district or 
judge holding the court of that district, or special or emergency judge holding 
a court in such district in which the violation was committed, and such court 
or judge is hereby vested with jurisdiction and it shall be its or his duty to set 
the matter for hearing upon 30 days’ written notice to the Division, and 
thereupon to take testimony and examine into the facts of the case, and to 
determine whether the petitioner is entitled to a license or is subject to 
suspension, cancellation or revocation of license under the provisions of this 
Article. Provided, a judge of the district court shall have limited jurisdiction 
under this section to sign and enter a temporary restraining order only. (1935, 
Caa2 esa ORO OCG) Si.530198 7) 6s 6D9.4s.q0le) 

CASE NOTES 

Power to Suspend or Revoke Licenses 
Vested Exclusively in Department (now 
Division) of Motor Vehicles. — By Session 
Laws 1941, c. 36 (§§ 20-1, 20-2, 20-3 and 20-4), 
the power to suspend or revoke drivers’ licenses 
after July 1, 1941, vested exclusively in the 
newly created Department (now Division) of 
Motor Vehicles, subject to the same right of 
review by the superior court as existed prior to 
that date. State v. Cooper, 224 N.C. 100, 29 
S.E.2d 18 (1944). 

Section Construed with § 20-23. — This 
section and § 20-23 must be construed in pari 
materia. In re Wright, 228 N.C. 584, 46 S.E.2d 
696 (1948). 
A license to operate a motor vehicle is a 

privilege in the nature of a right of which 
the licensee may not be deprived save in the 
manner and upon the conditions prescribed by 
statute. These, under express provisions of this 
section, include full de novo review by a supe- 
rior court judge, at the election of the licensee, 
in all cases except where the suspension or 
revocation is mandatory. Underwood vy. 
Howland, 274 N.C. 473, 164 S.E.2d 2 (1968). 
Provisions Satisfy Requirements of Due 

Process. — The provisions of § 20-48, together 
with the provisions of § 20-16(d), relating to 
the right of review, and the provisions of this 
section, relating to the right of appeal, satisfy 

the requirements of procedural due process. 
State v. Teasley, 9 N.C. App. 477, 176 S.E.2d 
838, appeal dismissed, 277 N.C. 459, 177 
S.E.2d 900 (1970); State v. Atwood, 27 N.C. 
App. 445, 219 S.E.2d 521 (1975), rev’d on other 
grounds, 290 N.C. 266, 225 S.E.2d 543 (1976). 

This section creates no right to appeal a 
suspension under § 20-4.20(b). The General 
Assembly simply has not yet provided for ap- 
peals from suspension under § 20-4.20(b). 
Palmer v. Wilkins, 73 N.C. App. 171, 325 S.E.2d 
697 (1985). 
A petitioner seeking judicial review of a 

decision of the North Carolina Driver Li- 
cense Medical Review Board must file such 
petition in the superior court of Wake County 
pursuant to former § 150A-45 and may not 
obtain a hearing under the present section in 
the superior court of the county in which he 
resides. Cox v. Miller, 26 N.C. App. 749, 217 
S.E.2d 198 (1975). 

Certiorari to Review Mandatory Sus- 
pension. — Petitioner whose driving privilege 
was mandatorily suspended under § 20-17(2) 

and § 20-19(e) did not have the right to appeal 
under this section or under the Administrative 
Procedure Act, Chapter 150B. However, the 
superior court could review the actions of the 
Commissioner by issuing a writ of certiorari. 
Davis v. Hiatt, 326 N.C. 462, 390 S.E.2d 338 
(1990). 

282 



§20-25 

Where petitioner, seeking conditional resto- 
ration of his driving privileges, pled sufficient 
facts to show he did not have right to appeal 
from final decision of DMV, he could then have 

petitioned for writ of certiorari to have case 
reviewed by superior court. Thus, superior 
court had jurisdiction to review case. Penuel v. 
Hiatt, 100 N.C. App. 268, 396 S.E.2d 85 (1990). 
Discretionary suspensions and revoca- 

tions of driving licenses by the depart- 
ment (now Division) of Motor Vehicles are 
reviewable under this section. State v. Cooper, 
224 N.C. 100, 29 S.E.2d 18 (1944); In re Wright, 
228 N.C. 584, 46 S.E.2d 696 (1948). 

Discretionary revocations and suspensions 
may be reviewed by the court under this sec- 
tion, while mandatory revocations and suspen- 
sions may not. Underwood v. Howland, 274 
N.C. 473, 164 S.E.2d 2 (1968); Taylor v. Garrett, 
7 N.C. App. 473, 173 S.E.2d 31 (1970). 

Discretionary revocation of a driver’s license 
is reviewable under the provisions of this sec- 
tion but mandatory revocations are not. In re 
Austin, 5 N.C. App. 575, 169 S.E.2d 20 (1969). 
By Trial De Novo. — All suspensions, can- 

cellations and revocations of driving licenses 
made in the discretion of the Department (now 
Division) of Motor Vehicles, whether under 
§§ 20-16, 20-23 or any other provision of this 

Chapter, are reviewable by trial de novo. In re 
Wright, 228 N.C. 584, 46 S.E.2d 696 (1948). 

The hearing in the superior court is de novo, 
and the court is not bound by the findings of 
fact or the conclusions of law made by the 
Department (now Division). In re Wright, 228 
N.C. 301, 45 S.E.2d 370 (1947); Fox v. Scheidt, 
241 N.C. 31, 84 S.E.2d 259 (1954). 
Upon the filing of a petition for review, it is 

the duty of the judge, after notice to the Depart- 
ment (now Division), “to take testimony and 
examine into the facts of the case, and to 
determine whether the petitioner is entitled to 
a license or is subject to suspension, cancella- 
tion, or revocation of license under the provi- 
sions of this Article.” This is more than a review 
as upon a writ of certiorari. It is a rehearing de 
novo, and the judge is not bound by the findings 
of fact or the conclusions of law made by the 
Department (now Division). Else why “take 
testimony,” “examine into the facts,” and “deter- 
mine” the question at issue? Parks v. Howland, 
4N.C. App. 197, 166 S.E.2d 701 (1969). 
Any person whose driver’s license has been 

suspended under § 20-16.2(d) has the right to a 
full de novo review by a superior court judge. 
This means the court must hear the matter on 
its merits from beginning to end as if no trial or 
hearing had been held by the Department (now 
Division) and without any presumption in favor 
of its decision. Joyner v. Garrett, 279 N.C. 226, 
182 S.E.2d 553 (1971). 
Section 20-25 creates no right to appeal 

a revocation under § 20-138.5, since § 20- 
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138.5 appears in Article 3 rather than Article 2. 
Following a conviction for habitual impaired 
driving, under that section, permanent revoca- 
tion is mandatory and the trial court lacks the 
authority to provide relief. Cooke v. Faulkner, 
137 N.C. App. 755, 529 S.E.2d 512 (2000). 
But mandatory revocations under § 20- 

17 are not reviewable. And no right accrues 
to a licensee who petitions for a review of the 
order of the Department (now Division) when it 
acts under the terms of § 20-17, for then its 
action is mandatory. In re Wright, 228 N.C. 584, 
46 S.E.2d 696 (1948); Winesett v. Scheidt, 239 
N.C. 190, 79 S.E.2d 501 (1954); Fox v. Scheidt, 
241 N.C. 31, 84 S.E.2d 259 (1954); Mintz v. 
Scheidt, 241 N.C. 268, 84 S.E.2d 882 (1954). 

There is no right of judicial review when the 
revocation is mandatory pursuant to the provi- 
sions of § 20-17. In re Austin, 5 N.C. App. 575, 
169 S.E.2d 20 (1969); Rhyne v. Garrett, 18 N.C. 
App. 565, 197 S.E.2d)2385-(1973). 
Mandatory Revocation Was Not 

Reviewable under § 150B-43. — Where re- 
vocation issued by Division of Motor Vehicles 
(DMV) was mandatory, superior court did not 
have jurisdiction to review order of revocation 
pursuant to § 150B-43 as licenses issued under 
Chapter 20 are expressly excluded under 
§ 150B-2. Davis v. Hiatt, 326 N.C. 462, 390 
S.E.2d 338 (1990). 
The jurisdiction vested by this section is 

not a delegation of legislative and admin- 
istrative authority. The review is judicial and 
is governed by the standards and guides which 
are applicable to other judicial proceedings. In 
re Wright, 228 N.C. 584, 46 S.E.2d 696 (1948). 
Such jurisdiction is not the limited, in- 

herent power of courts to review the dis- 
cretionary acts of an administrative of- 
ficer. The power is conferred by statute, and 
the statute must be looked to in order to ascer- 
tain the nature and extent of the review con- 
templated by the legislature. In re Wright, 228 
N.C. 301, 45 S.E.2d 370 (1947). 
The Section Imposes Additional Juris- 

diction. — The court has inherent authority to 
review the discretionary action of an adminis- 
trative agency whenever such action affects 
personal or property rights, upon a prima facie 
showing, by petition for a writ of certiorari, that 
such agency has acted arbitrarily, capriciously, 
or in disregard of law. This section dispenses 
with the necessity of an application for writ of 
certiorari, provides for direct approach to the 
courts and enlarges the scope of the hearing. 
That the legislature had full authority to im- 
pose this additional jurisdiction upon the 
courts is beyond question. In re Wright, 228 
N.C. 584, 46 S.E.2d 696 (1948). 

But no discretionary power is conferred 
upon the court in reviewing the suspension or 
revocation of driving licenses, and the court 
may determine only if, upon the facts, petition- 

283 



§20-25 

er’s license is subject to suspension or revoca- 
tion under the provisions of the statute. In re 
Wright, 228 N.C. 584, 46 S.E.2d 696 (1948). 

On appeal and hearing de novo in the supe- 
rior court, that court is not vested with discre- 
tionary authority. It makes judicial review of 
the facts, and if it finds that the license of 
petitioner is in fact and in law subject to sus- 
pension or revocation, the order of the Depart- 
ment (now Division) must be affirmed; other- 
wise not. In re Donnelly, 260 N.C. 375, 132 
S.E.2d 904 (1963); Smith v. Walsh, 34 N.C. App. 
287/238 9.H.2d) 157 (1977): 

No discretionary power is conferred upon the 
court in matters pertaining to the revocation of 
licenses. If, under the facts found by the judge, 
the statute requires the suspension or revoca- 
tion of petitioner’s license, the order of the 
Department (now Division) entered in confor- 
mity with the facts found must be affirmed. 
Joyner v. Garrett, 279 N.C. 226, 182 S.E.2d 553 
G97 1): 
And failure of the section to provide 

standards for the guidance of the courts 
does not invalidate it or negate the jurisdic- 
tion. In re Wright, 228 N.C. 584, 46 S.E.2d 696 
(1948). 
Remedy for Improper Deprivation of Li- 

cense. — If an individual has been improperly 
deprived of his license by the Department (now 
Division) of Motor Vehicles due to a mistake of 
law or fact, his remedy is to apply for a hearing 
as provided by § 20-16(d), or by application to 
the superior court as permitted by this section. 
At a hearing held pursuant to either of these 
sections, he would be permitted to show that 
the suspension was erroneous. He could not 
ignore the quasi-judicial determination made 
by the Department (now Division). Beaver v. 
Scheidt, 251 N.C. 671, 111 S.E.2d 881 (1960). 
Hearing by Division Is Prerequisite to 

Court Review. — Section 20-16(d) provides for 
a rehearing by the Department (now Division) 
of Motor Vehicles upon application of a licensee 
whose license has been suspended, and this 
procedure should be followed and should be 
made to appear in the petition before review by 
the superior court. In re Wright, 228 N.C. 301, 
45 §.E.2d 370 (1947). 

Errors in Administrative Proceedings 
Are Rendered Harmless by Hearing De 
Novo. — If any errors were committed in the 
administrative proceedings, they are rendered 
harmless by the hearing de novo on appeal. 
Joyner v. Garrett, 279 N.C. 226, 182 S.E.2d 553 
(1971): 
Hearing Must Be Sufficiently Formal to 

Permit Appellate Review. — Although a 
hearing conducted pursuant to this section may 
be as informal as the particular judge permits, 
nevertheless there should be sufficient formal- 
ity in compiling a record of the proceeding so as 
to permit an appellate review. Tilley v. Garrett, 
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8 N.C. App. 556, 174 S.E.2d 617 (1970). 
Burden of Proof. — Since the hearing on 

appeal in the superior court is de novo, if the 
Department (now Division) has the burden of 
proof at the first hearing held under § 20-16(d), 

obviously it also has the burden at the de novo 
hearing in the superior court. Joyner v. Garrett, 
279 N.C. 226, 182 S.E.2d 553 (1971). 

Plaintiff May Not Complain That Divi- 
sion Has No Valid Warrant and Valid Judg- 
ment in Records. — If the plaintiff has been 
improperly deprived of his license by the De- 
partment (now Division) due to a mistake of 
law or fact, he is entitled to show that the 
suspension was erroneous; however, he has no 
ground to complain that the Department (now 
Division) does not have as a part of its records 
a “valid warrant” and a “valid judgment.” Plain- 
tiff has available to him the records of the court 
in which he is alleged to have been convicted by 
which he may show whether the conviction was 
valid. Tilley v. Garrett, 8 N.C. App. 556, 174 
S.E.2d 617 (1970). 
Cancellation of Suspension. — Petitioner 

was arrested in South Carolina, charged with 
operating a motor vehicle while under the in- 
fluence of intoxicants. He gave bond for appear- 
ance, but no warrant was served on him and no 
trial had, and his bond was forfeited. His li- 
cense was suspended by the Department (now 
Division) of Motor Vehicles upon information of 
the highway department of South Carolina that 
he had been found guilty of driving while intox- 
icated. Upon review the superior court found, in 
addition, that the suspension was based upon 
misinformation and further that petitioner in 
fact was not guilty. It was held that the findings 
supported the court’s order directing the re- 
spondent to cancel the suspension and to re- 
store license to petitioner. In re Wright, 228 
N.C. 301, 45 S.E.2d 370 (1947). 

Denial of License on Petition for Rein- 
statement. — If a petitioner is unlawfully and 
illegally denied a license upon a hearing on a 
petition for reinstatement of his license, the 
judge of the superior court, upon proper allega- 
tions in a petition and proper notice to the 
respondent as provided in this section, is au- 
thorized to take testimony, examine the facts of 
the case, and determine whether the petitioner 
was illegally and unlawfully denied a license 
under the provisions of the Uniform Driver’s 
License Act. In re Austin, 5 N.C. App. 575, 169 
S.E.2d 20 (1969). 
Review of Revocation Based on Convic- 

tion of Offense in Another State. — The fact 
that the Department (now Division) of Motor 
Vehicles, in the exercise of its discretion, ac- 
cepted the certification of a conviction in an- 
other state at its face value did not foreclose the 
petitioner’s right to review as provided in this 
section. In other words, the General Assembly 
has never made it mandatory on the Depart- 
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ment (now Division) to suspend or revoke the 
license of a resident of this State based on the 
conviction of such person in another state of 
any offense therein which, if committed in this 
State, would make the revocation mandatory. 
Carmichael v. Scheidt, 249 N.C. 472, 106 S.E.2d 
685 (1959). 
On appeal from a suspension of a resident’s 

license under § 20-23, it is the conviction in 

another state that is under review in the supe- 
rior court. In re Donnelly, 260 N.C. 375, 132 
S.E.2d 904 (1963). 

The superior court of North Carolina may not 
determine the guilt of a license holder, with 
respect to offenses alleged to have been com- 
mitted in another state, as the sole predicate 

ART. 2. UNIFORM DRIVER’S LICENSE ACT §20-26 

Donnelly, 260 N.C. 375, 132 S.E.2d 904 (1963). 

Applied in Noyes v. Peters, 40 N.C. App. 763, 
253 S.E.2d 584 (1979). 

Cited in In re Harris, 37 N.C. App. 590, 246 
S.E.2d 532 (1978); Seders v. Powell, 298 N.C. 
453, 259 S.E.2d 544 (1979); Gaither v. Peters, 

63 N.C. App. 559, 305 S.E.2d 763 (1983); 
Mathis v. North Carolina DMV, 71 N.C. App. 
413, 322 S.E.2d 436 (1984); Smith v. Wilkins, 75 

N.C. App. 483, 331 S.E.2d 159 (1985); In re 
Vallender, 81 N.C. App. 291, 344 S.E.2d 62 
(1986); In re Rogers, 94 N.C. App. 505, 380 
S.E.2d 599 (1989); Richardson v. Hiatt, 95 N.C. 

App. 196, 381 S.E.2d 866 (1989); Ferguson v. 
Killens, 129 N.C. App. 131, 497 S.E.2d 722 
(1998). for suspension or revocation of his license. In re 

§ 20-26. Records; copies furnished; charge. 

(a) The Division shall keep a record of all applications for a drivers license, 
all tests given an applicant for a drivers license, all applications for a drivers 
license that are denied, all drivers licenses issued, renewed, cancelled, or 
revoked, all disqualifications, all convictions affecting a drivers license, and all 
prayers for judgment continued that may lead to a license revocation. When 
the Division cancels or revokes a commercial drivers license or disqualifies a 
person, the Division shall update its records to reflect that action within 10 
days after the cancellation, revocation, or disqualification becomes effective. 
When a person who is not a resident of this State is convicted of an offense or 
commits an act requiring revocation of the person’s commercial drivers license 
or disqualification of the person, the Division shall notify the licensing 
authority of the person’s state of residence. 

The Division shall keep records of convictions occurring outside North 
Carolina for the offenses of exceeding a stated speed limit of 55 miles per hour 
or more by more than 15 miles per hour, driving while license suspended or 
revoked, careless and reckless driving, engaging in prearranged speed compe- 
tition, engaging willfully in speed competition, hit-and-run driving resulting in 
damage to property, unlawfully passing a stopped school bus, illegal transpor- 
tation of alcoholic beverages, and the offenses included in G.S. 20-17. The 
Division shall also keep records of convictions occurring outside North Caro- 
lina for any serious traffic violation that involves a commercial motor vehicle 
and is not otherwise required to be kept under this subsection. 

(b) The Division shall furnish certified copies of license records required to 
be kept by subsection (a) of this section to State, county, municipal and court 

officials of this State for official use only, without charge. A certified copy of a 

driver’s records kept pursuant to subsection (a) may be sent by the Police 

Information Network. In addition to the uses authorized by G.S. 8-35.1, a copy 

certified under the authority of this section is admissible as prima facie 

evidence of the status of the person’s license. The Attorney General and the 

Commissioner of Motor Vehicles are authorized to promulgate such rules and 

regulations as may be necessary to implement the provision of this subsection. 

(b1) The registered or declared weight set forth on the vehicle registration 

card or a certified copy of the Division record sent by the Division of Criminal 

Information or otherwise is admissible in any judicial or administrative 

proceeding and shall be prima facie evidence of the registered or declared 

weight. 
6 The Division shall furnish copies of license records required to be kept by 

subsection (a) of this section in accordance with G.S. 20-43.1 to other persons 

for uses other than official upon prepayment of the following fees: 
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(1) Man oo! extract copy of license record, for period up to three years. . 
5.00 

(2) Complete extract copy of license record .................0eeeceeeees 
(3) Certified true copy of complete license record .................... 7.00. 

All fees received by the Division under this subsection shall be credited to the 
Highway Fund. 

(d) The charge for records provided pursuant to this section shall not be 
subject to the provisions of Chapter 132 of the General Statutes. 

(e) In the event of a mistake on the part of any person in ordering license 
records under subsection (c) of this section, the Commissioner may refund or 
credit to that person up to sixty-five percent (65%) of the amount paid for the 
license records. 

(f) On and after July 1, 1988, the Division shall expeditiously furnish to 
insurance agents, insurance companies, and to insurance support organiza- 
tions as defined in G.S. 58-39-15(12), for the purpose of rating nonfleet private 
passenger motor vehicle insurance policies, through electronic data processing 
means or otherwise, copies of or information pertaining to license records that 
are required to be kept pursuant to subsection (a) of this section. (1935, c. 52, 
s. 20; 1961,c..3077:L969% ¢3:783,.8),3;.1971;.c: 486;:8) Ul 97dsier 76 psrb e979, 
¢. 667, S423;.c), 903485. 9,910; 1981 ;:c, 145; sidycr4i2ssn4nce690nselsoneniay 
s. 66; 1983, c. 435, s. 20; c. 761, s. 149; 1987, c. 869, s. 16; 1987 (Reg. Sess., 
1988); cadI12 iss245 17%; 1989).0.0771, ss. 9) 1%; 181991 ch 689s 330ses726. 
s. 11; 1997-443, s. 32.25(b).) 

CASE NOTES 

Failure to Appear at Trial for Driving 
Under the Influence in Another State. — 
Motorist who received citation for driving un- 
der the influence in South Carolina and then 

forfeited bond by not appearing in court had his 
driver’s license properly revoked even though 
no warrant was issued. Sykes v. Hiatt, 98 N.C. 
App. 688, 391 S.E.2d 834 (1990). 

OPINIONS OF ATTORNEY GENERAL 

Accidents Are Not Required to Be 
Shown on Records. — See opinion of Attor- 
ney General to Mr. Fred Colquitt, Director, 
Driver’s License Section, Department of Motor 
Vehicles, 45 N.C.A.G. 218 (1976). 

Division May Not Furnish Listings for 
Commercial Purposes. — The Division of 
Motor Vehicles is not required or permitted 

under the statutes to sell or furnish selective 
listings (i.e., by age, sex, etc.) in bulk or on 
computer tapes from the driver’s license files 
for commercial purposes. Opinion of Attorney 
General to Mr. Zeb Hocutt, Jr., Director, Driver 

License Section, Division of Motor Vehicles, 47 
N.C.A.G. 59 (1977). | 

§ 20-27. Availability of records. 

(a) All records of the Division pertaining to application and to drivers’ 
licenses, except the confidential medical report referred to in G.S. 20-7, of the 
current or previous five years shall be open to public inspection in accordance 
with G.S. 20-43.1, at any reasonable time during office hours and copies shall 
be provided pursuant to the provisions of G.S. 20-26. 

(b) All records of the Division pertaining to chemical tests as provided in 
G.S. 20-16.2 shall be available to the courts as provided in G.S. 20-26(b). (1935, 
c. 02, s. 21; 1975, c. 716, s. 5; 1979, c. 667, s. 24; c. 903, s. 11; 1981, c. 145, s. 2: 
1997-443, s. 32.25(c).) 
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§ 20-28. Unlawful to drive while license revoked or while 
disqualified. 

(a) Driving While License Revoked. — Except as provided in subsection (al) 
of this section, any person whose drivers license has been revoked who drives 
any motor vehicle upon the highways of the State while the license is revoked 
is guilty of a Class 1 misdemeanor. Upon conviction, the person’s license shall 
be revoked for an additional period of one year for the first offense, two years 
for the second offense, and permanently for a third or subsequent offense. 

The restoree of a revoked drivers license who operates a motor vehicle upon 
the highways of the State without maintaining financial responsibility as 
provided by law shall be punished as for driving without a license. 

(a1) Driving Without Reclaiming License. — A person convicted under 
subsection (a) shall be punished as if the person had been convicted of driving 

without a license under G.S. 20-35 if the person demonstrates to the court that 

either subdivisions (1) and (2), or subdivision (3) of this subsection is true: 

(1) At the time of the offense, the person’s license was revoked solely 
under G.S. 20-16.5; and 

(2)a. The offense occurred more than 30 days after the effective date of a 

revocation order issued under G.S. 20-16.5(f) and the period of 
revocation was 30 days as provided under subdivision (3) of that 

subsection; or 
b. The offense occurred more than 10 days after the effective date of 

the revocation order issued under any other provision of G.S. 

20-16.5; or 
(3) At the time of the offense the person had met the requirements of G.S. 

50-13.12, or G.S. 110-142.2 and was eligible for reinstatement of the 

person’s drivers license privilege as provided therein. 

In addition, a person punished under this subsection shall be treated for 

drivers license and insurance rating purposes as if the person had been 

convicted of driving without a license under G.S. 20-35, and the conviction 

report sent to the Division must indicate that the person is to be so treated. 

(b) Repealed by Session Laws 1993 (Reg. Sess., 1994), c. 761, s. 3. 

(c) When Person May Apply for License. — A person whose license has been 

revoked under this section for one year may apply for a license after 90 days. 

A person whose license has been revoked under this section for two years may 

apply for a license after 12 months. A person whose license has been revoked 

under this section permanently may apply for a license after three years. Upon 

the filing of an application the Division may, with or without a hearing, issue 

a new license upon satisfactory proof that the former licensee has not been 

convicted of a moving violation under this Chapter or the laws of another state, 

a violation of any provision of the alcoholic beverage laws of this State or 

another state, or a violation of any provisions of the drug laws of this State or 

another state when any of these violations occurred during the revocation 

eriod. The Division may impose any restrictions or conditions on the new 

scense that the Division considers appropriate for the balance of the revoca- 

tion period. When the revocation period is permanent, the restrictions and 

conditions imposed by the Division may not exceed three years. 

(d) Driving While Disqualified. — A person who was convicted of a violation 

that disqualified the person and required the person’s drivers license to be 

revoked who drives a motor vehicle during the revocation period is punishable 

as provided in the other subsections of this section. A person who has been 

disqualified who drives a commercial motor vehicle during the disqualification 

period is guilty of a Class 1 misdemeanor and is disqualified for an additional 

period as follows: 
(1) For a first offense of driving while disqualified, a person is disqualified 

for a period equal to the period for which the person was disqualified 

when the offense occurred. 
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(2) For a second offense of driving while disqualified, a person is disqual- 
ified for a period equal to two times the period for which the person 
was disqualified when the offense occurred. 

(3) For a third offense of driving while disqualified, a person is disqualli- 
fied for life. 

The Division may reduce a disqualification for life under this subsection to 
10 years in accordance with the guidelines adopted under G.S. 20-17.4(b). A 
person who drives a commercial motor vehicle while the person is disqualified 
and the person’s drivers license is revoked is punishable for both driving while 
the person’s license was revoked and driving while disqualified. (1935, c. 52, s. 
22) 19450 cr635 sl 947. c. 1067, sS.16; 19b0eC S020 301 Teel 12 eS Calo im 
8. 20;,1957,,c71046; 1959""c, 515; 1967.¢. 447, 197 3ac 47 Sie: coi ee ae 
1975, ca/16%8055:1979,¢ 877, ssl, 2; ¢. 667s 4b els licadlZgsed: Cy a jee, 
66; 19838, c. 51; 1983 (Reg. Sess., 1984), c. 1101, s. 18A; 1989, c. 771, s. 4; 1991, 
c. 509, s. 2; c. 726, s. 12; 19938, c. 539, ss. 320-322; 1994, Ex. Sess., c. 24, s. 14(c); 
1993 (Reg. Sess., 1994), c. 761, ss. 2, 3; 1995, c. 538, s. 2(e), (f).) 

Legal Periodicals. — For survey of 1976 
case law on criminal law, see 55 N.C.L. Rev. 976 

(1977). 

CASE NOTES 

I. In General. 

II. Procedure. 

I. IN GENERAL. 

The right to operate a motor vehicle 
upon the public highways is not an unre- 
stricted right but a privilege which can be 
exercised only in accordance with the legisla- 
tive restrictions fixed thereon. State  v. 
Tharrington, 1 N.C. App. 608, 162 S.E.2d 140 
(1968). 

In this section the General Assembly 
anticipated there would be hardship cases 
where the violation of subsection (a) would be 
technical rather than wilful. Gibson v. Scheidt, 
259 N.C. 339, 130 S.E.2d 679 (1968). 
Where the petitioner was convicted of 

violating this section the revocation of his 
license was mandatory, and the exercise of 
limited discretion by the division under subsec- 
tion (a) of this section does not change the 
mandatory character of the revocation. Noyes v. 
Peters, 40 N.C.’ App. 763, 253 S.E.2d 584 

(1979). 
Suspension or Revocation of License un- 

der Subsection (a) Not Proper without 
Conviction. — Where plaintiff has never been 
convicted of or tried for the offense defined in 
subsection (a) of this section, unless and until 
he is so tried and convicted, subsection (a) vests 
no authority in the Department (now Division) 
in respect of the suspension or revocation of his 
operator’s license. Gibson v. Scheidt, 259 N.C. 
339, 130 S.E.2d 679 (1963). 
Operation Must Have Occurred during 

Suspension or Revocation. — To constitute 

a violation of subsection (a) of this section, the 

operation of a motor vehicle must occur “while 
such license is suspended or revoked,” that is, 
during the period of suspension or revocation. 
State v. Sossamon, 259 N.C. 374, 130 S.E.2d 
638 (1963). 

Subsection (a) of this section deals solely and 
directly with the offense of driving while one’s 
operator’s license is suspended or revoked and 
contains provisions bearing directly upon peri- 
ods of suspension and revocation upon convic- 
tion. In re Bratton, 263 N.C. 70, 138 S.E.2d 809 
(1964). 

One violates this section if he operates a 
motor vehicle on a public highway while his 
operator’s license is in a state of suspension. 
State v. Blacknell, 270 N.C. 103, 153 S.E.2d 789 
(1967). 

To constitute a violation of subsection (a) of 
this section there must be: (1) operation of a 
motor vehicle by a person; (2) on a public 
highway; (3) while his operator’s license is 
suspended or revoked. State v. Cook, 272 N.C. 
728, 158 S.E.2d 820 (1968); State v. Hughes, 6 
N.C. App. 287, 170 S.E.2d 78 (1969); State v. 
Springs, 26 N.C. App. 757, 217 S.E.2d 200 
(1975). 

In order to convict a person of a violation of 
subsection (a) of this section, such person must 
have: (1) operated a motor vehicle; (2) on a 
public highway; and (3) while his operator’s 
license or operating privilege was lawfully sus- 
pended or revoked. State v. Newborn, 11 N.C. 
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App. 292, 181 S.H.2d 214 (1971). 
In order to constitute a violation of this 

section, defendant must be found guilty of driv- 
ing “while” his license is revoked, and a verdict 
specifically finding defendant guilty of driving 
“after” his license was revoked is therefore 
defective. State v. McDonald, 21 N.C. App. 136, 
203 S.E.2d 397 (1974). 

To convict for a violation of subsection (a) of 
this section, the State must prove: (1) the 
operation of a motor vehicle, (2) on a public 
highway, (3) while one’s operator’s license is 
suspended or revoked. State v. Chester, 30 N.C. 
App. 224, 226 S.E.2d 524 (1976). 
A conviction under subsection (a) of this sec- 

tion requires that the State prove beyond a 
reasonable doubt (1) the operation of a motor 
vehicle by a person, (2) on a public highway, (3) 
while his operator’s license is suspended or 
revoked. State v. Atwood, 290 N.C. 266, 225 

S.E.2d 543 (1976). 
Offense Must Have Occurred upon Pub- 

lic Highway. — The trial judge’s failure to 
require the jury to find beyond a reasonable 
doubt that the offense occurred upon a public 
highway was prejudicial error. State v. Harris, 
10 N.C. App. 553, 180 S.E.2d 29 (1971); State v. 
Springs, 26 N.C. App. 757, 217 S.E.2d 200 

(1975). 
What Term “Highway” Encompasses. — 

The term “highway” encompasses “highway of 
the State” or “public highway for purposes of 
framing a valid arrest warrant.” State v. 
Bigelow, 19 N.C. App. 570, 199 S.E.2d 494 

(1973). 
Intent Immaterial. — The operation of a 

motor vehicle upon the highways of the State 
by a person whose driver’s license has been 

revoked is unlawful, regardless of intent, since 

the specific performance of the act forbidden 

constitutes the offense itself. State v. Correll, 

232 N.C. 696, 62 S.E.2d 82 (1950). 
A person has no right to drive his car upon 

the highways of North Carolina after his li- 

cense has been revoked and it makes no differ- 

ence what the person’s intentions are in so 

doing. State v. Tharrington, 1 N.C. App. 608, 
162 S.E.2d 140 (1968); State v. Hurley, 18 N.C. 
App. 285, 196 S.E.2d 542 (1973). 

There is nothing in subsection (a) of this 

section which would imply that knowledge or 

intent is a part of the crime of operating a 

motor vehicle after one’s license has been sus- 

pended. State v. Teasley, 9 N.C. App. 477, 176 

S.E.2d 838, appeal dismissed, 277 N.C. 459, 

177 S.E.2d 900 (1970); State v. Hurley, 18 N.C. 

App. 285, 196 S.E.2d 542 (1973). 

Actual or Constructive Knowledge Re- 

quired for Conviction. — The legislature 

intended that there be actual or constructive 

knowledge of the suspension or revocation in 

order for there to be a conviction under this 
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section. State v. Atwood, 290 N.C. 266, 225 

S.E.2d 543: (1976). 
While a specific intent is not an element of 

the offense of operating a motor vehicle on a 
public highway while one’s license is suspended 
or revoked, the burden is on the State to prove 
that defendant had knowledge at the time 
charged that his operator’s license was sus- 
pended or revoked. State v. Chester, 30 N.C. 
App. 224, 226 S.E.2d 524 (1976). 

The surrendering of defendant’s license to 
the trial court, and the forwarding of it to the 
DMV, gave defendant sufficient notice that his 
driver’s license had been revoked. State v. Fin- 
ger, 72 N.C. App. 569, 324 S.E.2d 894, cert. 

denied, 313 N.C. 606, 332 S.E.2d 80 (1985). 
Exclusion of Evidence of Operability 

Upheld. — Where defendant admitted that he 
was sitting behind the wheel of an automobile 
while the motor was running, that he put the 
car into drive three times and that the car 
moved forward on each occasion, failure to 
allow defendant to introduce evidence that the 
vehicle he was alleged to have been operating 
was not operable was not prejudicial and did 
not entitle him to a new trial for the offenses of 
habitual impaired driving and driving during 
revocation, as defendant demonstrated in the 
presence of a police officer that the car in which 
he was seated was a device in which a person 
might be transported for purposes of § 20- 
4.01(49). State v. Clapp, 1385 N.C. App. 52, 519 
S.E.2d 90 (1999). 

State’s Burden of Proof. — To sustain a 

charge against a defendant for driving while 

his license was revoked, the State had to prove 

that he (1) operated a motor vehicle, (2) on a 

public highway, (3) while his operator’s license 

was suspended or revoked, (4) with knowledge 

of the suspension or revocation. State v. Woody, 

102 N.C. App. 576, 402 S.E.2d 848 (1991). 

Requirements of Necessity Defense Not 

Met. — Regardless of whether the defense of 

necessity should be recognized in North Caro- 

lina, the evidence in defendant’s case clearly 

did not meet the requirements of this defense. 

State v. Gainey, 84 N.C. App. 107, 351 S.E.2d 

819 (1987). 
Offense by Person Not Holding License. 

— Under the provisions of § 20-23.1 and sub- 

section (a) of this section, when a person who 

does not hold a driver’s license has his operat- 

ing privilege revoked or suspended in the man- 

ner and under the conditions prescribed by 

statute, and while such operating privilege is 

thus suspended or revoked he drives a motor 

vehicle upon the highways of this State, he 

violates subsection (a). State v. Newborn, 11 

N.C. App. 292, 181 S.E.2d 214 (1971). 

Special Arraignment Not Required on 

Charge of Driving while License Perma- 

nently Revoked. — A special arraignment 

need not be held in order for defendant to be 
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convicted of driving while license permanently 
revoked. Section 15A-928 applies solely to those 
charges in which the defendant’s prior convic- 
tion raises an offense of lower grade to one of 
higher grade. State v. Wells, 59 N.C. App. 682, 
298 S.E.2d 73 (1982). 
Maximum term of 18 months and mini- 

mum term of 12 months does not exceed 
statutory maximum for the crime of driving 
while license permanently revoked. Since only 
the minimum punishment of not less than one 
year is specified in subsection (b) of this section, 
this statute must be read together with § 14-3, 

applicable to motor vehicle misdemeanors con- 
tained in sections other than Article 3 of this 
Chapter, to find the maximum term of impris- 
onment. State v. Wells, 59 N.C. App. 682, 298 
S.E.2d 73 (1982). 
Applied in State v. Meadows, 234 N.C. 657, 

68 S.E.2d 406 (1951); Beaver v. Scheidt, 251 
N.C. 671, 111 S.E.2d 881 (1960); State v. 
Sossamon, 259 N.C. 378, 130 S.E.2d 640 (1963); 
State v. Blackwelder, 263 N.C. 96, 138 S.E.2d 
787 (1964); State v. Letterlough, 6 N.C. App. 36, 
169 S.E.2d 269 (1969); State v. Rowland, 13 
N.C. App. 253, 185 $.E.2d 296 (1971); State v. 
Guffey, 283 N.C. 94, 194 S.E.2d 827 (1973); 
State v. Toler, 18 N.C. App. 149, 196 S.E.2d 295 
(1973); State v. Phillips, 25 N.C. App. 313, 212 
S.E.2d 906 (1975); State v. Burbank, 59 N.C. 
App. 543, 297 S.E.2d 602 (1982); State v. 
Beasley, 66 N.C. App. 288, 311 S.E.2d 347 
(1984); State v. Finger, 72 N.C. App. 569, 324 
S.E.2d 894 (1985); State v. Cooney, 72 N.C. App. 
649, 325 S.E.2d 15 (1985); State v. Carrington, 
74 N.C. App. 40, 327 S.E.2d 594 (1985); State v. 
Cornelius, 104 N.C. App. 583, 410 S.E.2d 504 
(1991); State v. Bartlett, 130 N.C. App. 79, 502 
S.E.2d 53 (1998). 

Cited in State v. Harris, 22 N.C. App. 279, 
206 S.E.2d 371 (1974); State v. Parks, 24 N.C. 
App. 314, 210 S.B.2d 288 (1974); State v. 
Bohannon, 26 N.C. App. 486, 216 S.E.2d 424 
(1975); State v. Gooden, 65 N.C. App. 669, 309 
S.E.2d 707 (1983); State v. Scott, 71 N.C. App. 
570, 322 S.E.2d 613 (1984); State v. Graves, 83 
N.C. App. 126, 349 S.E.2d 320 (1986); State v. 
Swann, 322 N.C. 666, 370 S.E.2d 533 (1988); 
State v. Mooneyhan, 104 N.C. App. 477, 409 
S.E.2d 700 (1991); Cooke v. Faulkner, 137 N.C. 
App. 755, 529 S.E.2d 512 (2000). 

II. PROCEDURE. 

A violation of § 20-7 is not statutorily a 
lesser included offense of this section. 
State v. Cannon, 38 N.C. App. 322, 248 S.E.2d 
65 (1978). 
Double Jeopardy Bars Prosecution un- 

der This Section Where Defendant AIl- 
ready Pled Guilty to § 20-7. — The defen- 
dant could not be prosecuted for driving while 
his license was permanently revoked in viola- 
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tion of this section because of the prohibition 
against double jeopardy, where the defendant 
had previously pled guilty to driving without a 
license in violation of § 20-7 is not statutorily a 

lesser included offense of a violation of this 
section, under the “additional facts test” of 
double jeopardy when applied to the defen- 
dant’s offenses, the two offenses were the same 

both in fact and in law since the evidence that 
the defendant was driving an automobile while 
his license had been permanently revoked 
would sustain a conviction for driving without a 
license. State v. Cannon, 38 N.C. App. 322, 248 
S.E.2d 65 (1978). . 
A warrant is fatally defective which 

does not allege in words or in substance 
an essential element of the offense defined in 
subsection (a) of this section. State v. 
Sossamon, 259 N.C. 374, 130 S.E.2d 638 (1963). 
Warrant Need Not Specifically Refer to 

Section. — A warrant charging that the named 
defendant did unlawfully and willfully operate 
a motor vehicle on public streets or highways 
while his license was suspended sufficiently 
charges defendant’s violation of this section 
without specific reference to the statute. State 
v. Blacknell, 270 N.C. 103, 153 S.E.2d 789 
(1967). 
Warrant Need Not Allege That Defen- 

dant Was Driving on “Public” Highway. — 
A warrant for driving while driver’s license was 
suspended is not fatally defective in failing to 
allege that defendant was driving upon a “pub- 
lic” street or highway, since this section uses 
the phrase “highways of the State.” State v. 
Martin, 13 N.C. App. 6138, 186 S.E.2d 647, cert. 
denied and appeal dismissed, 281 N.C. 156, 188 
S.E.2d 364 (1972). 
Admissibility of Division Records. — The 

records of the Department (now Division), prop- 
erly authenticated, are competent for the pur- 
pose of establishing the status of a person’s 
operator’s license and driving privilege. State v. 
Teasley, 9 N.C. App. 477, 176 S.E.2d 838, ap- 
peal dismissed, 277 N.C. 459, 177 S.E.2d 900 
(1970); State v. Rhodes, 10 N.C. App. 154, 177 
S.E.2d 754 (1970). 

In a prosecution of a defendant for driving 
while his license was suspended, a properly 
certified copy of the driver’s license record of 
defendant on file with the Department (now 
Division) of Motor Vehicles is admissible as 
evidence that the defendant’s license was in a 
state of revocation for a period covering the 
date of the offense for which he was charged. 
State v. Herald, 10 N.C. App. 263, 178 S.E.2d 
120 (1970). 

Certification by an employee of the Depart- 
ment (now Division) of Motor Vehicles that the 
original of an order of security requirement or 
suspension of driving privilege was mailed to 
defendant on a specified date at his address 
shown on the records of the Department (now 
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Division) of Motor Vehicles is sufficient to ren- 
der admissible a copy of the document in a 
prosecution of a defendant for driving while his 
license was suspended. State v. Herald, 10 N.C. 
App. 263, 178 S.E.2d 120 (1970). 
A defendant is entitled to have the contents 

of the official record of the status of his driver’s 
license limited, if he so requests, to the formal 
parts thereof, including the certification and 
seal, plus the fact that under official action of 
the Department (now Division) of Motor Vehi- 
cles the defendant’s license was in a state of 
revocation or suspension on the date he is 
charged with committing the offense under this 
section. State v. Rhodes, 10 N.C. App. 154, 177 
Sil2d: 754 (1970). © 

_ Where a defendant failed to request that the 
contents of his certified driving record be lim- 
ited to the portions thereof relating to the 
status of his license on the day he was charged 
with driving while his license was revoked, he 
could not complain on appeal that the record 
indicated that he had been involved in a num- 
ber of accidents. State v. Herald, 10 N.C. App. 
263, 178 S.E.2d 120 (1970). 
Admission into evidence of defendant’s 

prior convictions for driving while impaired 
and for hit-and-run did not unfairly prejudice 
defendant in prosecution for driving while his 
license was revoked, where defendant admitted 
driving van while his license was revoked. 
State v. Gainey, 84 N.C. App. 107, 351 S.E.2d 
819 (1987). 
Admission of evidence concerning defen- 

dant’s convictions for failure to follow a truck 
route and improper turning was improper un- 

der § 8C-1, Rule 609, but the error was not 

prejudicial to the defendant in prosecution for 
driving while his license was revoked, where 
defendant admitted driving van while his li- 
cense was revoked. State v. Gainey, 84 N.C. 
App. 107, 351 S.E.2d 819 (1987). 

Collateral Attack on Order of Revoca- 
tion Not Permitted. — Defendant could not, 
when on trial for the criminal offense of driving 
while his license was revoked, collaterally at- 
tack the record of revocation which did not on 
its face disclose invalidity. State v. Ball, 255 
N.C. 351, 121 S.E.2d 604 (1961). 
Burden of Proof and Presumption of 

Knowledge. — The State satisfies the burden 
of proving that defendant had knowledge at the 
time charged that his operator’s license was 
suspended or revoked when, nothing else ap- 
pearing, it has offered evidence of compliance 
with the notice requirements of § 20-48 be- 

cause of the presumption that he received no- 

tice and had such knowledge. State v. Chester, 

30 N.C. App. 224, 226 S.E.2d 524 (1976). 

Mailing of Notice under § 20-48 Raises 
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Prima Facie Presumption of Knowledge. 
— For purposes of a conviction for driving while 
license is suspended or revoked, mailing of the 
notice under § 20-48 raises only a prima facie 
presumption that defendant received the notice 
and thereby acquired knowledge of the suspen- 
sion or revocation. State v. Atwood, 290 N.C. 

266, 225 S.H.2d 543 (1976). 
The failure of the trial court to charge 

on knowledge of revocation pursuant to this 
section in support of an aggravated sentence 
under § 20-141.5 was not erroneous where the 

State’s evidence tended to show that it com- 
plied with the provisions for giving notice of 
revocation or suspension of a driver’s license 
found in § 20-48 and the defendant neither 

contested that evidence nor offered contrary 
evidence. State v. Funchess, 141 N.C. App. 302, 
540 S.E.2d 435 (2000). 
When Instructions as to Knowledge Re- 

quired. — In a prosecution for violation of 
subsection (a) of this section where the evi- 
dence for the State discloses that the Division 
complied with the notice requirements of § 20- 
A8: (1) Where there is no evidence that defen- 
dant did not receive the notice mailed by the 
division, it is not necessary for the trial court to 
charge on guilty knowledge; (2) Where there is 
some evidence of failure of defendant to receive 
the notice or some other evidence sufficient to 
raise the issue, then the trial court must, in 

order to comply with § 1-180 (now repealed) 
and apply the law to the evidence, instruct the 
jury that guilty knowledge by the defendant is 
necessary to convict; and (3) Where all the 
evidence indicates that defendant had no notice 
or knowledge of the suspension or revocation of 
license, a nonsuit should be granted. State v. 
Chester, 30 N.C. App. 224, 226 S.E.2d 524 

(1976); State v. Hayes, 31 N.C. App. 121, 228 

S.E.2d 460 (1976). 
Failure to Prove That Defendant Had 

Notice of Revocation. — Where the State 

offered no evidence that defendant had been 

notified that his license was revoked and defen- 

dant’s plea of not guilty required the State to 

prove beyond a reasonable doubt every element 

of the offense charged, defendant’s conviction 

for that charge was reversed. State v. 

Richardson, 96 N.C. App. 270, 385 S.E.2d 194 

(1989). 
Evidence Sufficient to Prove Defendant 

Was Operator. — In a prosecution for driving 

under the influence and driving while license 

was revoked, evidence that defendant was 

seated behind the wheel of a car which had the 

motor running was sufficient to prove that 

defendant was the operator of the car under 

§ 20-4.01(25). State v. Turner, 29 N.C. App. 

163, 223 S.E.2d 530 (1976). 
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OPINIONS OF ATTORNEY GENERAL 

opinion of Attorney General to Honorable 
Samuel L. Osborne, District Court Judge, 
Twenty-Third Judicial District, 50 N.C.A.G. 88 
(1981). 

Minimum Punishment Mandatory. — 
The minimum punishment of imprisonment for 
one year under subsection (b) of this section is 
mandatory and may not be suspended. See 

§ 20-28.1. Conviction of moving offense committed while 
driving during period of suspension or revoca- 
tion of license. 

(a) Upon receipt of notice of conviction of any person of a motor vehicle 
moving offense, except a conviction punishable under G.S. 20-28(a1), such 
offense having been committed while such person’s driving privilege was in a 
state of suspension or revocation, the Division shall revoke such person’s 
driving privilege for an additional period of time as set forth in subsection (b) 
hereof. 

(b) When a driving privilege is subject to revocation under this section, the 
additional period of revocation shall be as follows: 

(1) A first such revocation shall be for one year; 
(2) A second such revocation shall be for two years; and 
(3) A third or subsequent such revocation shall be permanent. 

(c) A person whose license has been revoked under this section for one year 
may apply for a license after 90 days. A person whose license has been revoked 
under this section for two years may apply for a license after 12 months. A 
person whose license has been revoked under this section permanently may 
apply for a license after three years. Upon the filing of an application, the 
Division may, with or without a hearing, issue a new license upon satisfactory 
proof that the former licensee has not been convicted of a moving violation 
under this Chapter or the laws of another state, or a violation of any provision 
of the alcoholic beverage laws of this State or another state, or a violation of 
any provision of the drug laws of this State or another state when any of these 
violations occurred during the revocation period. The Division may impose any 
restrictions or conditions on the new license that the Division considers 
appropriate for the balance of the revocation period. When the revocation 
period is permanent, the restrictions and conditions imposed by the Division 
may not exceed three years. 

(d) Repealed by Session Laws 1979, c. 378, s. 2. (1965, c. 286; 1969, c. 348; 
TOW eGo 013 co 47s. 2:.1975, c, 716805. 19TOMer a TO ssi ce aloe 
412, s. 4:'c. 747, s. 66; 1991, c. 509, s. 1; ¢682, §.6:.c) 726, 8.22719) 

CASE NOTES 

343 is a violation of the motor vehicle laws 
of North Carolina as that term is used in 

subsection (c) of this section. Evans v. 

It is clear that a violation of any provi- 
sion of the motor vehicle laws is a basis for 
denying reinstatement. The statute’s applica- 
tion is not limited to motor vehicle laws involv- 
ing moving violations or those involving high- 
way safety. Evans v. Roberson, 314 N.C. 315, 
333 S.E.2d 228 (1985). 
Application of Section. — This section 

does not apply to a conviction of a “motor 
vehicle moving offense” during the interim be- 
tween the termination of an original order of 
revocation and the payment of the fee required 
by § 20-7(i1). Ennis v. Garrett, 279 N.C. 612, 
184 S.E.2d 246 (1971). 
Odometer alteration prohibited by § 20- 

Roberson, 314 N.C. 315, 333 S.E.2d 228 (1985). 
Effect of Termination of Revocation Pe- 

riod. — When the period of revocation stated in 
the original order of revocation terminates, the 
license is no longer “in a state of suspension or 
revocation” within the meaning of this section. 
Ennis v. Garrett, 279 N.C. 612, 184 S.E.2d 246 
(IEW AY. 
When the period of revocation stated in the 

original order of revocation terminates, the 
former holder of the license may not immedi- 
ately resume driving. Before he may do so the 
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fee required by § 20-7(i1) must be paid. Ennis 
v. Garrett, 279 N.C. 612, 184 S.E.2d 246 (1971). 
When the period of revocation stated in the 

original order of revocation terminates, the 
former holder of the license is simply a person 
without a valid operator’s or chauffeur’s li- 
cense; if, before payment of the fee required by 
§ 20-7(i1), he operates a motor vehicle upon a 
highway of this State, he is subject to the 
penalties provided for one who operates a mo- 
tor vehicle without a valid operator’s or chauf- 
feur’s license. Ennis v. Garrett, 279 N.C. 612, 

184 S.E.2d 246 (1971). 
Suspension Due to Insurance Agent’s 

Failure to Give Notice of Insurance. — 
Where, by error, a licensee’s insurance agent 
failed to furnish the Commissioner notice of the 
existence of liability insurance on her car and 
received notification of suspension of her li- 
cense for lack of liability insurance but she 
continued to drive, relying on her agent to 
correct his error, subsequent moving violations 
during the period of the suspension make revo- 
cation for an additional period mandatory un- 
der this section even though the suspension 
would not have been entered if the Commis- 
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sioner had been properly advised of the exist- 
ence of liability insurance. Carson v. Godwin, 
269 N.C. 744, 153 S.E.2d 473 (1967). 

Revocation of Driving Privilege. — When 
a person’s driver’s license is suspended or re- 
voked, it is the surrendering of the privilege to 
drive, not the license card itself, that is of 

significance. Kibergen v. Killens, 124 N.C. App. 

534, 477 S.E.2d 684 (1996). 
Where petitioner, who was driving without 

his license, was stopped and charged with driv- 
ing while impaired, and then appeared before a 
magistrate who revoked his driver’s license for 
10 days, petitioner’s license had been validly 
revoked when he was stopped the next day; 
thus, he was properly charged with committing 
a moving violation during a period of revocation 
by operating a motor vehicle. Eibergen v. 
Killens, 124 N.C. App. 534, 477 S.E.2d 684 

(1996). 
Former Provisions Construed. — See 

Underwood v. Howland, 274 N.C. 473, 164 

S.E.2d 2 (1968). 
Applied in Taylor v. Garrett, 7 N.C. App. 

473,173 S.E.2d 31 (1970). 

§ 20-28.2. Forfeiture of motor vehicle for impaired driving 

after impaired driving license revocation. 

(a) Meaning of “Impaired Driving License Revocation”. — The revocation of 

a person’s drivers license is an impaired driving license revocation if the 

revocation is pursuant to: 
(1) G.S. 20-13.2, 20-16(a)(8b), 20-16.2, 20-16.5, 20-17(a)(2), 20-17(a)(12), 

20-17.2, or 20-138.5; or 
(2) G.S. 20-16(a)(7), 20-17(a)(1), 20-17(a)(3), 20-17(a)(9), or 20-17(a)(11), if 

the offense involves impaired driving; or 

(3) The laws of another state and the offense for which the person’s license 

is revoked prohibits substantially similar conduct which if committed 

in this State would result in a revocation listed in subdivisions (1) or 

(2). 
(al) Definitions. — As used in this section and in G.S. 20-28.3, 20-28.4, 

20-28.5, 20-28.7, 20-28.8, and 20-28.9, the following terms mean: 

(1) Acknowledgment. — A written document acknowledging that: 

a. The motor vehicle was operated by a person charged with an 

offense involving impaired driving while that person’s drivers 

license was revoked as a result of a prior impaired drivers license 

revocation; 
b. If the motor vehicle is again operated by this particular person, at 

any time while that person’s drivers license is revoked, and the 

person is charged with an offense involving impaired driving, the 

motor vehicle is subject to impoundment and forfeiture; and 

c. Alack of knowledge or consent to the operation will not be a defense 

in the future, unless the motor vehicle owner has taken all 

reasonable precautions to prevent the use of the motor vehicle by 

this particular person an d immediately reports, upon discovery, 

any unauthorized use to the appropriate law enforcement agency. 
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(la) Fair Market Value. — The value of the seized motor vehicle, as 
determined in accordance with the schedule of values adopted by the 
Commissioner pursuant to G.S. 105-187.3. 

(2) Innocent Owner. — A motor vehicle owner: 
a. Who did not know and had no reason to know that the defendant’s 

drivers license was revoked; or 
b. Who knew that the defendant’s drivers license was revoked, but 

the defendant drove the vehicle without the person’s expressed or 
implied permission, and the owner files a police report for 
unauthorized use of the motor vehicle and agrees to prosecute the 
unauthorized operator of the motor vehicle; 

c. Whose vehicle was reported stolen; 
d. Repealed by Session Laws 1999-406, s. 17, effective December 1, 

1999; 
e. Who is in the business of renting vehicles, and the vehicle was 

driven by a person who is not listed as an authorized driver on the 
rental contract; or 

f. Who is in the business of leasing motor vehicles, who holds legal 
title to the motor vehicle as a lessor at the time of seizure and who 
has no actual knowledge of the revocation of the lessee’s drivers 
license at the time the lease is entered. 

(2a) Insurance Company. — Any insurance company that has coverage on 
or is otherwise liable for repairs or damages to the motor vehicle at the 
time of the seizure. 

(2b) Insurance Proceeds. — Proceeds paid under an insurance policy for 
damage to a seized motor vehicle less any payments actually paid to 
valid lenholders and for towing and storage costs incurred for the 
motor vehicle after the time the motor vehicle became subject to 
seizure. 

(3) Lienholder. — A person who holds a perfected security interest in a 
motor vehicle at the time of seizure. 

(3a) Motor Vehicle Owner. — A person in whose name a registration card 
or certificate of title for a motor vehicle is issued at the time of seizure. 

(4) Order of Forfeiture. — An order by the court which terminates the 
rights and ownership interest of a motor vehicle owner in a motor 
vehicle and any insurance proceeds or proceeds of sale in accordance 
with G.S. 20-28.2. 

(5) Repealed by Session Laws 1998-182, s. 2, effective December 1, 1998. 
(6) Registered Owner. — A person in whose name a registration card for 

a motor vehicle is issued at the time of seizure. 
(7) Repealed by Session Laws 1998-182, s. 2, effective December 1, 1998. 

(b) When Motor Vehicle Becomes Property Subject to Order of Forfeiture. — 
If at a sentencing hearing for the underlying offense involving impaired 
driving, at a separate hearing after conviction of the defendant, or at a 
forfeiture hearing held at least 60 days after the defendant failed to appear at 
the scheduled trial for the underlying offense and the defendant’s order of 
arrest for failing to appear has not been set aside, the judge determines by the 
greater weight of the evidence that the defendant is guilty of an offense 
involving impaired driving and that the defendant’s license was revoked 
pursuant to an impaired driving license revocation as defined in subsection (a) 
of this section, the motor vehicle that was driven by the defendant at the time 
the defendant committed the offense becomes property subject to an order of 
forfeiture. 

(c) Duty of Prosecutor to Notify Possible Innocent Parties. — In any case in 
which a prosecutor determines that a motor vehicle driven by a defendant may 
be subject to forfeiture under this section and the motor vehicle has not been 
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permanently released to a nondefendant vehicle owner pursuant to G.S. 

9.0-28.3(e1), a defendant owner pursuant to G.S. 20-28.3(e2), or a lienholder, 

pursuant to G.S. 20-28.3(e3), the prosecutor shall notify the defendant, each 

motor vehicle owner, and each lienholder that the motor vehicle may be subject 

to forfeiture and that the defendant, motor vehicle owner, or the lienholder 

may intervene to protect that person’s interest. The notice may be served by 

any means reasonably likely to provide actual notice, and shall be served at 

least 10 days before the hearing at which an order of forfeiture may be entered. 

(cl) Motor Vehicles Involved in Accidents. — If a motor vehicle subject to 

forfeiture was damaged while the defendant operator was committing the 

underlying offense involving impaired driving, or was damaged incident to the 

seizure of the motor vehicle, the Division shall determine the name of any 

insurance companies that are the insurers of record with the Division for the 

motor vehicle at the time of the seizure or that may otherwise be liable for 

repair to the motor vehicle. In any case where a seized motor vehicle was 

involved in an accident, the Division shall notify the insurance companies that 

the claim for insurance proceeds for damage to the seized motor vehicle shall 

be paid to the clerk of superior court of the county where the motor vehicle 

driver was charged to be held and disbursed pursuant to further orders of the 

court. Any insurance company that receives written or other actual notice of 

seizure pursuant to this section shall not be relieved of any legal obligation 

under any contract of insurance unless the claim for property damage to the 

seized motor vehicle minus the policy owner’s deductible is paid directly to the 

clerk of court. The insurance company paying insurance proceeds to the clerk 

of court pursuant to this section shall be immune from suit by the motor 

vehicle owner for any damages alleged to have occurred as a result of the motor 

vehicle seizure. The proceeds shall be held by the clerk. The clerk shall 

disburse the insurance proceeds pursuant to further orders of the court. 

(d) Forfeiture Hearing. — Unless a motor vehicle that has been seized 

pursuant to G.S. 20-28.3 has been permanently released to an innocent owner 

pursuant to G.S. 20-28.3(e1), a defendant owner pursuant to G.S. 20-28.3(e2), 

or to a lienholder pursuant to G.S. 20-28.3(e3), the court shall conduct a 

hearing on the forfeiture of the motor vehicle. The hearing may be held at the 

sentencing hearing on the underlying offense involving impaired driving, at a 

separate hearing after conviction of the defendant, or at a separate forfeiture 

hearing held not less than 60 days after the defendant failed to appear at the 

scheduled trial for the underlying offense and the defendant’s order of arrest 

for failing to appear has not been set aside. If at the forfeiture hearing, the 

judge determines that the motor vehicle is subject to forfeiture pursuant to this 

section and proper notice of the hearing has been given, the judge shall order 

the motor vehicle forfeited. If at the sentencing hearing or at a forfeiture 

hearing, the judge determines that the motor vehicle is subject to forfeiture 

pursuant to this section and proper notice of the hearing has been given, the 

judge shall order the motor vehicle forfeited unless another motor vehicle 

owner establishes, by the greater weight of the evidence, that such motor 

vehicle owner is an innocent owner as defined in this section, in which case the 

trial judge shall order the motor vehicle released to the innocent owner 

pursuant to the provisions of subsection (e) of this section. In any case where 

the motor vehicle is ordered forfeited, the judge shall: 

(1)a. Authorize the sale of the motor vehicle at public sale or allow the 

county board of education to retain the motor vehicle for its own 

use pursuant to G.S. 20-28.5; or 

b. Order the motor vehicle released to a lienholder pursuant to the 

provisions of subsection (f) of this section; and 

(2)a. Order any proceeds of sale or insurance proceeds held by the clerk of 

court to be disbursed to the county board of education, and 
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b. Order any outstanding insurance claims be assigned to the county 
board of education in the event the motor vehicle has been 
damaged in an accident incident to the seizure of the motor 
vehicle. 

If the judge determines that the motor vehicle is subject to forfeiture pursuant 
to this section, but that notice as required by subsection (c) has not been given, 
the judge shall continue the forfeiture proceeding until adequate notice has 
been given. In no circumstance shall the sentencing of the defendant be 
delayed as a result of the failure of the prosecutor to give adequate notice. 

(e) Release of Vehicle to Innocent Motor Vehicle Owner. — At a forfeiture 
hearing, if a nondefendant motor vehicle owner establishes by the greater 
weight of the evidence that: (i) the motor vehicle was being driven by a person 
who was not the only motor vehicle owner or had no ownership interest in the 
motor vehicle at the time of the underlying offense and (ii) the petitioner is an 
“innocent owner”, as defined by this section, a judge shall order the motor 
vehicle released to that owner, conditioned upon payment of all towing and 
storage charges incurred as a result of the seizure and impoundment of the 
motor vehicle. 

Release to an innocent owner shall only be ordered upon satisfactory proof 
of: 

(1) The identity of the person as a motor vehicle owner; 
(2) The existence of financial responsibility to the extent required by 

Article 13 of this Chapter or by the laws of the state in which the 
vehicle is registered; and 

(3) Repealed by Session Laws 1998-182, s. 2, effective December 1, 1998. 
(4) The execution of an acknowledgment as defined in subdivision (a1)(1) 

of this section. 
If the nondefendant owner is a lessor, the release shall also be conditioned 

upon the lessor agreeing not to sell, give, or otherwise transfer possession of 
the forfeited motor vehicle to the defendant or any person acting on the 
defendant’s behalf. A lessor who refuses to sell, give, or transfer possession of 
a seized motor vehicle to the defendant or any person acting on the behalf of 
the defendant shall not be liable for damages arising out of the refusal. 

No motor vehicle subject to forfeiture under this section shall be released to 
a nondefendant motor vehicle owner if the records of the Division indicate the 
motor vehicle owner had previously signed an acknowledgment, as required by 
this section, and the same person was operating the motor vehicle while that 
person’s license was revoked unless the innocent owner shows by the greater 
weight of the evidence that the motor vehicle owner has taken all reasonable 
precautions to prevent the use of the motor vehicle by this particular person 
and immediately reports, upon discovery, any unauthorized use to the appro- 
priate law enforcement agency. A determination by the court at the forfeiture 
hearing held pursuant to subsection (d) of this section that the petitioner is not 
an innocent owner is a final judgment and is immediately appealable to the 
Court of Appeals. 

(f) Release to Lienholder. — At a forfeiture hearing, the trial judge shall 
order a forfeited motor vehicle released to the lienholder upon payment of all 
towing and storage charges incurred as a result of the seizure of the motor 
vehicle if the judge determines, by the greater weight of the evidence, that: 

(1) The lienholder’s interest has been perfected and appears on the title to 
the forfeited vehicle; 

(2) The lienholder agrees not to sell, give, or otherwise transfer possession 
of the forfeited motor vehicle to the defendant or to the motor vehicle 
owner who owned the motor vehicle immediately prior to forfeiture, or 
any person acting on the defendant’s or motor vehicle owner’s behalf: 

(3) oe egg motor vehicle had not previously been released to the 
ienholder; 
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(4) The owner is in default under the terms of the security instrument 

evidencing the interest of the lienholder and as a consequence of the 

deta the lienholder is entitled to possession of the motor vehicle; 

an 
(5) The lienholder agrees to sell the motor vehicle in accordance with the 

terms of its agreement and pursuant to the provisions of Part 6 of 

Article 9 of Chapter 25 of the General Statutes. Upon the sale of the 

motor vehicle, the lienholder will pay to the clerk of court of the county 

in which the vehicle was forfeited all proceeds from the sale, less the 

amount of the lien in favor of the lienholder, and any towing and 
storage costs paid by the lienholder. 

A lienholder who refuses to sell, give, or transfer possession of a forfeited motor 

vehicle to the defendant, the vehicle owner who owned the motor vehicle 

immediately prior to forfeiture, or any person acting on the behalf of the 

defendant or motor vehicle owner shall not be liable for damages arising out of 

such refusal. The defendant, the motor vehicle owner who owned the motor 

vehicle immediately prior to forfeiture, and any person acting on the defen- 

dant’s or motor vehicle owner’s behalf are prohibited from purchasing the 

motor vehicle at any sale conducted by the lienholder. 

(g) Repealed by Session Laws 1998-182, s. 2, effective December 1, 1998. 

(h) Any order issued pursuant to this section authorizing the release of a 

seized vehicle shall require the payment of all towing and storage charges 

incurred as a result of the seizure and impoundment of the motor vehicle. This 

requirement shall not be waived. (1983, c. 435, s. 21; 1983 (Reg. Sess., 1984), 

c. 1101, s. 19; 1989 (Reg. Sess., 1990), c. 1024, s. 6; 1997-379, s. 1.1; 1997-456, 

s. 30; 1998-182, s. 2; 1999-406, ss. 11, 12, 17; 2000-169, s. 28; 2001-362, s. 7.) 

Editor’s Note. — Session Laws 1999-406, s. 
18, states that the act does not obligate the 
General Assembly to appropriate additional 
funds, and that the act shall be implemented 
with funds available or appropriated to the 
Department of Transportation and the Admin- 
istrative Office of the Courts. 

Effect of Amendments. — Session Laws 
2000-169, s. 28, effective July 1, 2001, substi- 

tuted “Part 6” for “Part 5” in subdivision (f)(5). 

Session Laws 2001-362, s. 7, effective Janu- 

ary 1, 2002, added subsection (h). 

Legal Periodicals. — For 1997 legislative 

survey, see 20 Campbell L. Rev. 417. 

§ 20-28.3. Seizure, impoundment, forfeiture of motor vehi- 

cles for offenses involving impaired driving 

while license revoked. 

(a) Motor Vehicles Subject to Seizure. — A motor vehicle that is driven by a 

person who is charged with an offense involving impaired driving is subject to 

seizure if at the time of the violation the drivers license of the person driving 

the motor vehicle was revoked as a result of a prior impaired driving license 

revocation as defined in G.S. 20-28.2(a). 

(b) Duty of Officer. — If the charging officer has probable cause to believe 

that a motor vehicle driven by the defendant may be subject to forfeiture under 

this section, the officer shall seize the motor vehicle and have it impounded. If 

the officer determines prior to seizure that the motor vehicle had been reported 

stolen, the officer shall not seize the motor vehicle pursuant to this section. If 

the officer determines prior to seizure that the motor vehicle was a rental 

vehicle driven by a person not listed as an authorized driver on the rental 

contract, the officer shall not seize the motor vehicle pursuant to this section, 

but shall make a reasonable effort to notify the owner of the rental vehicle that 

the vehicle was stopped and that the driver of the vehicle was not listed as an 

authorized driver on the rental contract. Probable cause may be based on the 

officer’s personal knowledge, reliable information conveyed by another officer, 

records of the Division, or other reliable source. The seizing officer shall notify 

297 



§20-28.3 CH. 20. MOTOR VEHICLES §20-28.3 

the executive agency designated under subsection (b1) of this section as soon as 
practical but no later than 24 hours after seizure of the motor vehicle of the 
seizure in accordance with procedures established by the executive agency 
designated under subsection (b1) of this section. 

(b1) Written Notification of Impoundment. — Within 48 hours of receipt 
within regular business hours of the notice of seizure, an executive agency 
designated by the Governor shall issue written notification of impoundment to 
the Division, to any lienholder of record and to any motor vehicle owner who 
was not operating the motor vehicle at the time of the offense. A notice of 
seizure received outside regular business hours shall be considered to have 
been received at the start of the next business day. The notification of 
impoundment shall be sent by first-class mail to the most recent address 
contained in the Division’s records. If the motor vehicle is registered in another 
state, notice shall be sent to the address shown on the records of the state 
where the motor vehicle is registered. This written notification shall provide 
notice that the motor vehicle has been seized, state the reason for the seizure 
and the procedure for requesting release of the motor vehicle. Additionally, if 
the motor vehicle was damaged while the defendant operator was committing 
an offense involving impaired driving or incident to the seizure, the agency 
shall issue written notification of the seizure to the owner’s insurance company 
of record and to any other insurance companies that may be insuring other 
motor vehicles involved in the accident. The Division shall prohibit title to a 
seized motor vehicle from being transferred by a motor vehicle owner unless 
authorized by court order. 

(b2) Additional Notification to Lienholders. — In addition to providing 
written notification pursuant to subsection (b1) of this section, within eight 
hours of receipt within regular business hours of the notice of seizure, the 
executive agency designated under subsection (b1) of this section shall notify 
by facsimile any lienholder of record that has provided the executive agency 
with a designated facsimile number for notification of impoundment. The 
facsimile notification of impoundment shall state that the vehicle has been 
seized, state the reason for the seizure, and notify the lienholder of the 
additional written notification that will be provided pursuant to subsection 
(b1) of this section. The executive agency shall establish procedures to allow a 
lienholder to provide one designated facsimile number for notification of 
impoundment for any vehicle for which the lienholder is a lienholder of record 
and shall maintain a centralized database of the provided facsimile numbers. 
The henholder must provide a facsimile number at which the executive agency 
may give notification of impoundment at anytime. 

(c) Review by Magistrate. — Upon determining that there is probable cause 
for seizing a motor vehicle, the seizing officer shall present to a magistrate 
within the county where the driver was charged an affidavit of impoundment 
setting forth the basis upon which the motor vehicle has been or will be seized 
for forfeiture. The magistrate shall review the affidavit of impoundment and if 
the magistrate determines the requirements of this section have been met, 
shall order the motor vehicle held. The magistrate may request additional 
information and may hear from the defendant if the defendant is present. If 
the magistrate determines the requirements of this section have not been met, 
the magistrate shall order the motor vehicle released to a motor vehicle owner 
upon payment of towing and storage fees. If the motor vehicle has not yet been 
seized, and the magistrate determines that seizure is appropriate, the magis- 
trate shall issue an order of seizure of the motor vehicle. The magistrate shall 
provide a copy of the order of seizure to the clerk of court. The clerk shall 
provide copies of the order of seizure to the district attorney and the attorney 
for the county board of education. 

(cl) Effecting an Order of Seizure. — An order of seizure shall be valid 
anywhere in the State. Any officer with territorial jurisdiction and who has 
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subject matter jurisdiction for violations of this Chapter may use such force as 

may be reasonable to seize the motor vehicle and to enter upon the property of 

the defendant to accomplish the seizure. An officer who has probable cause to 

believe the motor vehicle is concealed or stored on private property of a person 

other than the defendant may obtain a search warrant to enter upon that 

property for the purpose of seizing the motor vehicle. 
(d) Custody of Motor Vehicle. — Unless the motor vehicle is towed pursuant 

to a statewide or regional contract, or a contract with the county board of 

education, the seized motor vehicle shall be towed by a commercial towing 

company designated by the law enforcement agency that seized the motor 

vehicle. Seized motor vehicles not towed pursuant to a statewide or regional 

contract or a contract with a county board of education shall be retrieved from 

the commercial towing company within a reasonable time, not to exceed 10 

days, by the county board of education or their agent who must pay towing and 

storage fees to the commercial towing company when the motor vehicle is 

retrieved. If either a statewide or regional contractor, or the county board of 

education, chooses to contract for local towing services, all towing companies 

on the towing list for each law enforcement agency with jurisdiction within the 

county shall be given written notice and an opportunity to submit proposals 

prior to a contract for local towing services being awarded. The seized motor 

vehicle is under the constructive possession of the county board of education 

for the county in which the operator of the vehicle is charged at the time the 

vehicle is delivered to a location designated by the county board of education or 

delivered to its agent pending release or sale, or in the event a statewide or 

regional contract is in place, under the constructive possession of the Depart- 

ment of Public Instruction, on behalf of the State at the time the vehicle is 

delivered to a location designated by the Department of Public Instruction or 

delivered to its agent pending release or sale. Absent a statewide or regional 

contract that provides otherwise, each county board of education may elect to 

have seized motor vehicles stored on property owned or leased by the county 

board of education and charge a reasonable fee for storage, not to exceed ten 

dollars ($10.00) per day. In the alternative, the county board of education may 

contract with a commercial towing and storage facility or other private entity 

for the towing, storage, and disposal of seized motor vehicles, and a storage fee 

of not more than ten dollars ($10.00) per day may be charged. Except for gross 

negligence or intentional misconduct, the county board of education, or any of 

its employees, shall not be liable to the owner or lienholder for damage to or 

loss of the motor vehicle or its contents, or to the owner of personal property in 

a seized vehicle, during the time the motor vehicle is being towed or stored 

pursuant to this subsection. 
(e) Release of Motor Vehicle Pending Trial. — A motor vehicle owner, other 

than the driver at the time of the underlying offense resulting in the seizure, 

may apply to the clerk of superior court in the county where the charges are 

pending for pretrial release of the motor vehicle. 

The clerk shall release the motor vehicle to a nondefendant motor vehicle 

owner conditioned upon payment of all towing and storage charges incurred as 

a result of seizure and impoundment of the motor vehicle under the following 

conditions: 
(1) The motor vehicle has been seized for not less than 24 hours; 

(2) Repealed by Session Laws 1998-182, s. 3, effective December 1, 1998. 

(3) A bond in an amount equal to the fair market value of the motor 

vehicle as defined by G.S. 20-28.2 has been executed and is secured by 

a cash deposit in the full amount of the bond, by a recordable deed of 

trust to real property in the full amount of the bond, by a bail bond 

under G.S. 58-71-1(2), or by at least one solvent surety, payable to the 

county school fund and conditioned on return of the motor vehicle, in 
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substantially the same condition as it was at the time of seizure and 
without any new or additional liens or encumbrances, on the day of 

any hearing scheduled and noticed by the district attorney under G.S. 

20-28.2(c), unless the motor vehicle has been permanently released; 

(4) Execution of an acknowledgment as described in G.S. 20-28.2(a1); 

(5) A check of the records of the Division indicates that the requesting 

motor vehicle owner has not previously executed an acknowledgment 

naming the operator of the seized motor vehicle; and 
(6) A bond posted to secure the release of this motor vehicle under this 

subsection has not been previously ordered forfeited under G.S. 
20-28.5. 

In the event a nondefendant motor vehicle owner who obtains temporary 
possession of a seized motor vehicle pursuant to this subsection does not return 
the motor vehicle on the day of the forfeiture hearing as noticed by the district 
attorney under G.S. 20-28.3(c) or otherwise violates a condition of pretrial 
release of the seized motor vehicle as set forth in this subsection, the bond 
posted shall be ordered forfeited and an order of seizure shall be issued by the 
court. Additionally, a nondefendant motor vehicle owner or lienholder who 
willfully violates any condition of pretrial release may be held in civil or 
criminal contempt. 

(el) Pretrial Release of Motor Vehicle to Innocent Owner. — A nondefendant 
motor vehicle owner may file a petition with the clerk of court seeking a 
pretrial determination that the petitioner is an innocent owner. The clerk shall 
consider the petition and make a determination as soon as may be feasible. At 
any proceeding conducted pursuant to this subsection, the clerk is not required 
to determine the issue of forfeiture, only the issue of whether the petitioner is 
an innocent owner. If the clerk determines that the petitioner is an innocent 
owner, the clerk shall release the motor vehicle to the petitioner subject to the 
same conditions as if the petitioner were an innocent owner under G.S. 
20-28.2(e). The clerk shall send a copy of the order authorizing or denying 
release of the vehicle to the district attorney and the attorney for the county 
board of education. An order issued under this subsection finding that the 
petitioner failed to establish that the petitioner is an innocent owner may be 
reconsidered by the court as part of the forfeiture hearing conducted pursuant 
to G.S. 20-28.2(d). 

(e2) Pretrial Release of Motor Vehicle to Defendant Owner. — A defendant 
motor vehicle owner may file a petition with the clerk of court seeking a 
pretrial determination that the defendant’s license was not revoked pursuant 
to an impaired driving license revocation as defined in G.S. 20-28.2(a). The 
clerk shall schedule a hearing before a judge of the division in which the 
underlying criminal charge is pending for a hearing to be held within 10 
business days or as soon thereafter as may be feasible. Notice of the hearing 
shall be given to the defendant, the district attorney, and the attorney for the 
county board of education. The clerk shall forward a copy of the petition to the 
district attorney for the district attorney’s review. If, based on available 
information, the district attorney determines that the defendant’s motor 
vehicle is not subject to forfeiture, the district attorney may note the State’s 
consent to the release of the motor vehicle on the petition and return the 
petition to the clerk of court who shall enter an order releasing the motor 
vehicle to the defendant upon payment of all towing and storage charges 
incurred as a result of the seizure and impoundment of the motor vehicle, 
subject to the satisfactory proof of the identity of the defendant as a motor 
vehicle owner and the existence of financial responsibility to the extent 
required by Article 13 of this Chapter, and no hearing shall be held. The clerk 
shall send a copy of the order of release to the attorney for the county board of 
education. At any pretrial hearing conducted pursuant to this subsection, the 
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court is not required to determine the issue of the underlying offense of 

impaired driving only the existence of a prior drivers license revocation as an 

impaired driving license revocation. Accordingly, the State shall not be 

required to prove the underlying offense of impaired driving. An order issued 

under this subsection finding that the defendant failed to establish that the 

defendant’s license was not revoked pursuant to an impaired driving license 

revocation as defined in G.S. 20-28.2(a) may be reconsidered by the court as 

part of the forfeiture hearing conducted pursuant to G.S. 20-28.2(d). 
(e3) Pretrial Release of Motor Vehicle to Lienholder. — 

(1) A lienholder may file a petition with the clerk of court requesting the 

court to order pretrial release of a seized motor vehicle. The lienholder 

shall serve a copy of the petition on all interested parties which shall 

include the registered owner, the titled owner, the district attorney, 

and the county board of education attorney. Upon 10 days’ prior notice 

of the date, time, and location of the hearing sent by the lienholder to 

all interested parties, a judge, after a hearing, shall order a seized 

motor vehicle released to the lienholder conditioned upon payment of 

all towing and storage costs incurred as a result of the seizure and 

impoundment of the motor vehicle if the judge determines, by the 

greater weight of the evidence, that: 
a. neeatng on the obligation secured by the motor vehicle has oc- 

curred; 
b. As a consequence of default, the lienholder is entitled to possession 

of the motor vehicle; 
c. The lienholder agrees to sell the motor vehicle in accordance with 

the terms of its agreement and pursuant to the provisions of Part 

6 of Article 9 of Chapter 25 of the General Statutes. Upon sale of 

the motor vehicle, the lienholder will pay to the clerk of court of 

the county in which the driver was charged all proceeds from the 

sale, less the amount of the lien in favor of the lienholder, and any 

towing and storage costs paid by the lienholder; 

d. The lienholder agrees not to sell, give, or otherwise transfer 

possession of the seized motor vehicle while the motor vehicle is 

subject to forfeiture, or the forfeited motor vehicle after the 

ata hearing, to the defendant or the motor vehicle owner; 

an 
e. The seized motor vehicle while the motor vehicle is subject to 

forfeiture, or the forfeited motor vehicle after the forfeiture 

hearing, had not previously been released to the lienholder as a 

result of a prior seizure involving the same defendant or motor 

vehicle owner. 
(2) The clerk of superior court may order a seized vehicle released to the 

lienholder conditioned upon payment of all towing and storage costs 

incurred as a result of the seizure and impoundment of the motor 

vehicle at any time when all interested parties have, in writing, 

waived any rights that they may have to notice and a hearing, and the 

lienholder has agreed to the provision of subdivision (1)(d) above. A 

lienholder who refuses to sell, give, or transfer possession of a seized 

motor vehicle while the motor vehicle is subject to forfeiture, or a 

forfeited motor vehicle after the forfeiture hearing, to: 

a. The defendant; 
b. The motor vehicle owner who owned the motor vehicle immediately 

prior to seizure pending the forfeiture hearing, or to forfeiture 

after the forfeiture hearing; or 

c. Any person acting on the behalf of the defendant or the motor 

vehicle owner, 
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shall not be liable for damages arising out of such refusal. However, 
any subsequent violation of the conditions of release by the henholder 
shall be punishable by civil or criminal contempt. 

(f), (g) Repealed by Session Laws 1998-182, s. 3, effective December 1, 1998. 
h) Insurance Proceeds. — In the event a motor vehicle is damaged incident 

to the conduct of the defendant which gave rise to the defendant’s arrest and 
seizure of the motor vehicle pursuant to this section, the county board of 
education, or its authorized designee, is authorized to negotiate the county 
board of education’s interest with the insurance company and to compromise 
and accept settlement of any claim for damages. Property insurance proceeds 
accruing to the defendant, or other owner of the seized motor vehicle, shall be 
paid by the responsible insurance company directly to the clerk of superior 
court in the county where the motor vehicle driver was charged. If the motor 
vehicle is declared a total loss by the insurance company liable for the damages 
to the motor vehicle, the clerk of superior court, upon application of the county 
board of education, shall enter an order that the motor vehicle be released to 
the insurance company upon payment into the court of all insurance proceeds 
for damage to the motor vehicle after payment of towing and storage costs and 
all valid liens. The clerk of superior court shall provide the Division with a 
certified copy of the order entered pursuant to this subsection, and the Division 
shall transfer title to the insurance company or to such other person or entity 
as may be designated by the insurance company. Insurance proceeds paid to 
the clerk of court pursuant to this subsection shall be subject to forfeiture 
pursuant to G.S. 20-28.5 and shall be disbursed pursuant to further orders of 
the court. An affected motor vehicle owner or lienholder who objects to any 
agreed upon settlement under this subsection may file an independent claim 
with the insurance company for any additional monies believed owed. Not- 
withstanding any other provisions in this Chapter, nothing in this section or 
G.S. 20-28.2 shall require an insurance company to make payments in excess 
of those required pursuant to its policy of insurance on the seized motor 
vehicle. 

(i) Expedited Sale of Seized Motor Vehicles in Certain Cases. — In order to 
avoid additional liability for towing and storage costs pending resolution of the 
criminal proceedings of the defendant, the county board of education may, after 
expiration of 90 days from the date of seizure, sell any motor vehicle having a 
fair market value of one thousand five hundred dollars ($1,500) or less. The 
county board of education may also sell a motor vehicle, regardless of the fair 
market value, any time the outstanding towing and storage costs exceed 
eighty-five percent (85%) of the fair market value of the vehicle, or with the 
consent of all the motor vehicle owners. Any sale conducted pursuant to this 
subsection shall be conducted in accordance with the provisions of G.S. 
20-28.5(a), and the proceeds of the sale, after the payment of outstanding 
towing and storage costs or reimbursement of towing and storage costs paid by 
a person other than the defendant, shall be deposited with the clerk of superior 
court. If an order of forfeiture is entered by the court, the court shall order the 
proceeds held by the clerk to be disbursed as provided in G.S. 20-28.5(b). If the 
court determines that the motor vehicle is not subject to forfeiture, the court 
shall order the proceeds held by the clerk to be disbursed first to pay the sale, 
towing, and storage costs, second to pay outstanding liens on the motor vehicle, 
and the balance to be paid to the motor vehicle owners. 

(j) Retrieval of Certain Personal Property. — At reasonable times, the entity 
charged with storing the motor vehicle may permit owners of personal 
property not affixed to the motor vehicle to retrieve those items from the motor 
vehicle, provided satisfactory proof of ownership of the motor vehicle or the 
items of personal property is presented to the storing entity. 
_ (k) County Board of Education Right to Appear and Participate in Proceed- 
ings. — The attorney for the county board of education shall be given notice of 
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all proceedings regarding offenses involving impaired driving related to a 

motor vehicle subject to forfeiture. However, the notice requirement under this 

subsection does not apply to proceedings conducted under G.S. 20-28.3(e1). 

The attorney for the county board of education shall also have the right to 

appear and to be heard on all issues relating to the seizure, possession, release, 

forfeiture, sale, and other matters related to the seized vehicle under this 

section. With the prior consent of the county board of education, the district 

attorney may delegate to the attorney for the county board of education any or 

all of the duties of the district attorney under this section. Clerks of superior 

court, law enforcement agencies, and all other agencies with information 

relevant to the seizure, impoundment, release, or forfeiture of motor vehicles 

are authorized and directed to provide county boards of education with access 

to that information and to do so by electronic means when existing technology 
makes this type of transmission possible. 

_ (J) Payment of Fees Upon Conviction. — If the driver of a motor vehicle 

seized pursuant to this section is convicted of an offense involving impaired 

driving, the defendant shall be ordered to pay as restitution to the county 

board of education, the motor vehicle owner, or the lienholder the cost paid or 

owing for the towing, storage, and sale of the motor vehicle to the extent the 

costs were not covered by the proceeds from the forfeiture and sale of the motor 

vehicle. In addition, a civil judgment for the costs under this section in favor of 

the party to whom the restitution is owed shall be docketed by the clerk of 

superior court. If the defendant is sentenced to an active term of imprison- 

ment, the civil judgment shall become effective and be docketed when the 

defendant’s conviction becomes final. If the defendant is placed on probation, 

the civil judgment in the amount found by a judge during the probation 

revocation or termination hearing to be due shall become effective and be 

docketed by the clerk when the defendant’s probation is revoked or terminated. 

(m) Trial Priority. — District court trials of impaired driving offenses 

involving forfeitures of motor vehicles pursuant to G.S. 20-28.2 shall be 

scheduled on the arresting officer’s next court date or within 30 days of the 

offense, whichever comes first. 
Once scheduled, the case shall not be continued unless all of the following 

conditions are met: 
(1) A written motion for continuance is filed with notice given to the 

opposing party prior to the motion being heard. 

(2) The judge makes a finding of a “compelling reason” for the continu- 

ance. 
(3) The motion and finding are attached to the court case record. 

Upon a determination of guilt, the issue of vehicle forfeiture shall be heard 

by the judge immediately, or as soon thereafter as feasible, and the judge shall 

issue the appropriate orders pursuant to G.S. 20-28.2(d). 

Should a defendant appeal the conviction to superior court, any party who 

has not previously been heard on a petition for pretrial release under 

subsection (e1) or (e3) of this section or any party whose motor vehicle has not 

been the subject of a forfeiture hearing held pursuant to G.S. 20-28.2(d) may be 

heard on a petition for pretrial release pursuant to subsection (el) or (e3) of 

this section. The provisions of subsection (e) of this section shall also apply to 

seized motor vehicles pending trial in superior court. Where a motor vehicle 

was released pursuant to subsection (e) of this section pending trial in district 

court, the release of the motor vehicle continues, and the terms and conditions 

of the original bond remain the same as those required for the initial release 

of the motor vehicle under subsection (e) of this section, pending the resolution 

of the underlying offense involving impaired driving in superior court. 

(n) Any order issued pursuant to this section authorizing the release of a 

seized vehicle shall require the payment of all towing and storage charges 
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incurred as a result of the seizure and impoundment of the motor vehicle. This 
requirement shall not be waived. (1997-379, s. 1.2; 1997-456, s. 31; 1998-182, 
s. 3; 1998-217, s. 62(a)-(c); 2000-169, s. 29; 2001-362, ss. 1, 2, 3, 4, 5, 6; 
2001-487, s. 9.) 

Editor’s Note. — Session Laws 1997-379, s. 

7, made this section effective December 1, 1997, 

and applicable to offenses committed on or after 
that date. 

Session Laws 1997-379, s. 7, provides: “Sen- 
tencing for an offense committed before the 
effective date of this act is governed by the laws 
in effect at the time of the commission of the 

offense.” 
The subdivisions in subsection (e3) have been 

redesignated at the direction of the Revisor of 
Statutes. 

Effect of Amendments. — Session Laws 
2000-169, s. 29, effective July 1, 2001, substi- 
tuted “Part 6” for “Part 5” in subdivision 

(e3)(1)e. 
Session Laws 2001-362, ss. 1 through 6, ef- 

CASE 

DWI seizure statutes were deemed con- 
stitutional in spite of a “law of the land” 
challenge, indicating that these statutes have a 
legitimate objective — keeping impaired driv- 
ers and their cars off of the roads — and that 

fective January 1, 2002, substituted “24 hours” 
for “72 hours” near the end of subsection (b); in 

subsection (b1), added “Written” to the subsec- 

tion catchline, inserted “within regular busi- 
ness hours” in the first sentence, added the 
second sentence, and substituted “The notifica- 
tion of impoundment” for “This notice” at the 
beginning of the third sentence; added subsec- 
tion (b2); rewrote subsection (el); added the 
second sentence to subsection (k); and added 
subsection (n). 

Session Laws 2001-487, s. 9, effective Decem- 
ber 16, 2001, twice substituted “subsection 
(e)(1) or (e)(3)” for “subsections (e)(1) or (e)(3)” 
in the first sentence in the ending paragraph of 
subsection (m). 

NOTES 

the means chosen to further the goals — seizing 
the cars, even when they belong to people other 
than the drivers — is directly related to said 
objective. State v. Chisholm, 135 N.C. App. 578, 
521 S.E.2d 487 (1999). 

§ 20-28.4. Release of impounded motor vehicles by judge. 

Release Upon Conclusion of Trial. — If the driver of a motor vehicle seized 
pursuant to G.S. 20-28.3: 

(1) Is subsequently not convicted of an offense involving impaired driving 
due to dismissal or a finding of not guilty; or 

(2) The judge at a forfeiture hearing conducted pursuant to G.S. 20- 
28.2(d) fails to find that the drivers license was revoked as a result of 
a prior impaired driving license revocation as defined in G.S. 20-28.2; 
and 

(3) The vehicle has not previously been released to a lienholder pursuant 
to G.S. 20-28.3(e3), 

the seized motor vehicle or insurance proceeds held by the clerk of court 
pursuant to G.S. 20-28.2(c1) or G.S. 20-28.3(h) shall be released to the motor 
vehicle owner conditioned upon payment of towing and storage costs. The court 
shall not waive the payment of towing and storage costs. Notwithstanding G.S. 
A4A-2(d), if the owner of the seized motor vehicle does not obtain release of the 
vehicle within 30 days from the date of the court’s order, the possessor of the 
seized motor vehicle has a mechanics’ lien on the seized motor vehicle for the 
full amount of the towing and storage charges incurred since the motor vehicle 
was seized and may dispose of the seized motor vehicle pursuant to Article 1 of 
oe sites te the General Statutes. (1997-379, s. 1.3; 1998-182, s. 4; 

-362, s. 8. 

Editor’s Note. — Session Laws 1997-379, s. 

7, made this section effective December 1, 1997, 
and applicable to offenses committed on or after 
that date. 

304 



§20-28.5 ART. 2. UNIFORM DRIVER’S LICENSE ACT $20-28.5 

Session Laws 1997-379, s. 7, provides: “Sen- Effect of Amendments. — Session Laws 

tencing for an offense committed before the 2001-362, s. 8, effective January 1, 2002, added 

effective date of this act is governed by the laws _ the second sentence, beginning “The court shall 
in effect at the time of the commission of the not waive.” 

offense.” 

§ 20-28.5. Forfeiture of impounded motor vehicle or 
funds. 

(a) Sale. — A motor vehicle ordered forfeited and sold or a seized motor 

vehicle authorized to be sold pursuant to G.S. 20-28.3(i), shall be sold at a 

public sale conducted in accordance with the provisions of Article 12 of Chapter 

160A of the General Statutes, applicable to sales authorized pursuant to G.S. 

160A-266(a)(2), (3), or (4), subject to the notice requirements of this subsection, 

and shall be conducted by the county board of education or a person acting on 

its behalf. Notice of sale, including the date, time, location, and manner of sale, 

shall be given by first-class mail to all motor vehicle owners of the vehicle to be 

sold at the address shown by the records of the Division. Written notice of sale 

shall also be given to all lienholders on file with the Division. Notice of sale 

shall be given to the Division in accordance with the procedures established by 

the Division. Notices required to be given under this subsection shall be mailed 

at least 10 days prior to the date of sale. A lienholder shall be permitted to 

purchase the motor vehicle at any such sale by bidding in the amount of its 

lien, if that should be the highest bid, without being required to tender any 

additional funds, other than the towing and storage fees. The county board of 

education, or its agent, shall not sell, give, or otherwise transfer possession of 

the forfeited motor vehicle to the defendant, the motor vehicle owner who 

owned the motor vehicle immediately prior to forfeiture, or any person acting 

on the defendant’s or motor vehicle owner’s behalf. 

(b) Proceeds of Sale. — Proceeds of any sale conducted under this section, 

G.S. 20-28.2(f)(5), or G.S. 20-28.3(e3)(3), shall first be applied to the cost of sale 

and then to satisfy towing and storage costs. The balance of the proceeds of 

sale, if any, shall be used to satisfy any other existing liens of record that were 

properly recorded prior to the date of initial seizure of the vehicle. Any 

remaining balance shall be paid to the county school fund in the county in 

which the motor vehicle was ordered forfeited. If there is more than one school 

board in the county, then the net proceeds of sale, after reimbursement to the 

county board of education of reasonable administrative costs incurred in 

connection with the forfeiture and sale of the motor vehicle, shall be distrib- 

uted in the same manner as fines and other forfeitures. The sale of a motor 

vehicle pursuant to this section shall be deemed to extinguish all existing liens 

on the motor vehicle and the motor vehicle shall be transferred free and clear 

of any liens. 
(c) Retention of Motor Vehicle. — A board of education may, at its option, 

retain any forfeited motor vehicle for its use upon payment of towing and 

storage costs. If the motor vehicle is retained, any valid lien of record at the 

time of the initial seizure of the motor vehicle shall be satisfied by the county 

board of education relieving the motor vehicle owner of all liability for the 

obligation secured by the motor vehicle. If there is more than one school board 

in the county, and the motor vehicle is retained by a board of education, then 

the fair market value of the motor vehicle, less the costs for towing, storage, 

reasonable administrative costs, and liens paid, shall be used to determine and 

pay the share due each of the school boards in the same manner as fines and 

other forfeitures. 
(d) Repealed by Session Laws 1998-182, s. 5, effective December 1, 1998. 

(e) Order of Forfeiture; Appeals. — An order of forfeiture is stayed pending 

appeal of a conviction for an offense that 1s the basis for the order. When the 

305 



§20-28.6 CH. 20. MOTOR VEHICLES §20-28.9 

conviction of an offense that is the basis for an order of forfeiture is appealed 
from district court, the issue of forfeiture shall be heard in superior court de 
novo. Appeal from a final order of forfeiture shall be to the Court of Appeals. 
(1997-379, s. 1.4; 1998-182, s. 5; 1998-217, s. 62(d); 1999-456, s. 11.) 

Editor’s Note. — Session Laws 1997-379, s. _tencing for an offense committed before the 
7, made this section effective December 1,1997, effective date of this act is governed by the laws 
and applicable to offenses committed on or after in effect at the time of the commission of the 
that date. offense.” 

Session Laws 1997-379, s. 7, provides: “Sen- 

§ 20-28.6: Repealed by Session Laws 1998-182, s. 6, effective December 1, 
1998, and applicable to offenses committed, contracts entered, 
and motor vehicles seized on or after that date. 

§ 20-28.7. Responsibility of Division of Motor Vehicles. 

The Division shall establish procedures by rule to provide for the orderly 
seizure, forfeiture, sale, and transfer of motor vehicles pursuant to the 
provisions of G.S. 20-28.2, 20-28.3, 20-28.4, and 20-28.5. (1997-379, s. 1.6; 
1998-182,-s. 7.) 

Editor’s Note. — Session Laws 1997-379, s. tencing for an offense committed before the 
7, made this section effective December 1,1997, effective date of this act is governed by the laws 
and applicable to offenses committed on or after in effect at the time of the commission of the 
that date. offense.” 

Session Laws 1997-379, s. 7, provides: “Sen- 

§ 20-28.8. Reports to the Division. 

In any case in which a vehicle has been seized pursuant to G.S. 20-28.3, in 
addition to any other information that must be reported pursuant to this 
Chapter, the clerk of superior court shall report to the Division by electronic 
means the execution of an acknowledgment as defined in G.S. 20-28.2(a1)(1), 
the entry of an order of forfeiture as defined in G.S. 20-28.2(a1)(4), and the 
entry of an order of release as defined in G.S. 20-28.3 and G.S. 20-28.4. Each 
report shall include any of the following information that has not previously 
been reported to the Division in the case: the name, address, and drivers 
license number of the defendant; the name, address, and drivers license 
number of the nondefendant motor vehicle owner, if known; and the make, 
model, year, vehicle identification number, state of registration, and vehicle 
registration plate number of the seized vehicle, if known. (1998-182, s. 8.) 

§ 20-28.9. Authority for the Department of Public Instruc- 
tion to administer a statewide or regional tow- 
ing, storage, and sales program for driving 
while impaired vehicles forfeited. 

(a) The Department of Public Instruction is authorized to enter into a 
contract for a statewide service or contracts for regional services to tow, store, 
process, maintain, and sell motor vehicles seized pursuant to G.S. 20-28.3. All 
motor vehicles seized under G.S. 20-28.3 shall be subject to contracts entered 
into pursuant to this section. Contracts shall be let by the Department of 
Public Instruction in accordance with the provisions of Article 3 of Chapter 143 
of the General Statutes. All contracts shall ensure the safety of the motor 
vehicles while held and any funds arising from the sale of any seized motor 
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vehicle. The contract shall require the contractor to maintain and make 
available to the agency a computerized up-to-date inventory of all motor 
vehicles held under the contract, together with an accounting of all accrued 
charges, the status of the vehicle, and the county school fund to which the 
proceeds of sale are to be paid. The contract shall provide that the contractor 
shall pay the towing and storage charges owed on a seized vehicle to a 
commercial towing company at the time the seized vehicle is obtained from the 
commercial towing company, with the contractor being reimbursed this ex- 
pense when the vehicle is released or sold. The Department shall not enter into 
any contract under this section under which the State will be obligated to pay 
a deficiency arising from the sale of any forfeited motor vehicle. 

(b) The Department, through its contractor or contractors designated in 
accordance with subsection (a) of this section, may charge a reasonable fee for 
storage not to exceed ten dollars ($10.00) per day for the storage of seized 
vehicles pursuant to G.S. 20-28.3. 

(c) In order to help defray the administrative costs associated with the 

administration of this section, the Department shall collect a ten dollar 

($10.00) administrative fee from a person to whom a seized vehicle is released 
at the time the motor vehicle is released and shall collect a ten dollar ($10.00) 
administrative fee out of the proceeds of the sale of any forfeited motor vehicle. 

The funds collected under this subsection shall be paid to the General Fund. 

(1998-182, s. 8.) 

§ 20-29. Surrender of license. 

Any person operating or in charge of a motor vehicle, when requested by an 

officer in uniform, or, in the event of accident in which the vehicle which he is 

operating or in charge of shall be involved, when requested by any other 

person, who shall refuse to write his name for the purpose of identification or 

to give his name and address and the name and address of the owner of such 

vehicle, or who shall give a false name or address, or who shall refuse, on 

demand of such officer or such other person, to produce his license and exhibit 

same to such officer or such other person for the purpose of examination, or 

who shall refuse to surrender his license on demand of the Division, or fail to 

produce same when requested by a court of this State, shall be guilty of a Class 

° misdemeanor. Pickup notices for drivers’ licenses or revocation or suspension 

of license notices and orders or demands issued by the Division for the 

surrender of such licenses may be served and executed by patrolmen or other 

peace officers or may be served in accordance with G.S. 20-48. Patrolmen and 

peace officers, while serving and executing such notices, orders and demands, 

shall have all the power and authority possessed by peace officers when 

serving the executing warrants charging violations of the criminal laws of the 

State. (1935, c. 52, s. 23; 1949, c. 583, s. 7; 1975, c. 716, s. 5; 1979, c. GG lass 20: 

1981, c. 938, s. 1; 1993, c. 539, s. 323; 1994, Ex. Sess., c. 24, s. 14(c).) 

CASE NOTES 

Stop of Defendant in Private Driveway 
Is “Seizure” within U.S. Const., Amend. 
XIV. — Where a patrolman, while not engaged 
in any patrol of the highway for purposes of 
observing traffic or making random license 
checks, spontaneously decided to stop peti- 
tioner, not while petitioner was “on a public 
highway” nor while petitioner was operating a 

vehicle, but instead while petitioner was in a 

private driveway, although petitioner would 
have had a meritorious defense to any prosecu- 
tion based on failure to display his license, he 
was not entitled to invoke self-help against 
what was, at the time, an arguable lawful 

arrest, and petitioner’s conviction for assault- 
ing the highway patrolman can survive despite 
the finding that the officer’s initial stop and 
demand were illegal as an unreasonable search 
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and seizure under U.S. Const., Amend. XIV. 
Keziah v. Bostic, 452 F. Supp. 912 (W.D.N.C. 
1978). 
Sufficiency of Warrant. — A warrant under 

this section was fatally defective where it failed 
to aver that defendant refused to exhibit his 
license upon request while operating or in 
charge of a motor vehicle. The warrant should 
also have named the officer who demanded the 
right to inspect the license. State v. Danziger, 
245 N.C. 406, 95 S.E.2d 862 (1957). 

Refusal to Display License. — Refusal of 
defendant, who hit another car with his vehicle 

CH. 20. MOTOR VEHICLES §20-29.1 

license when requested clearly violated this 
section. State v. Adams, 88 N.C. App. 139, 362 
S.E.2d 789 (1987). 

Applied in State v. Clark, 21 N.C. App. 35, 
203 S.E.2d 103 (1974); State v. Keziah, 24 N.C. 
App. 298, 210 S.E.2d 486 (1974); State v. 
Cornelius, 104 N.C. App. 583, 410 S.E.2d 504 
(1991). 

Stated in State v. Greenwood, 47 N.C. App. 
731, 268 S.E.2d 835 (1980). 

Cited in State v. Hudson, 103 N.C. App. 708, 
407 S.E.2d 583 (1991); State v. Johnston, 115 
N.C. App. 711, 446 S.E.2d 135 (1994). in dentist’s offstreet parking area, to display his 

§ 20-29.1. Commissioner may require reexamination; issu- 
ance of limited or restricted licenses. 

The Commissioner of Motor Vehicles, having good and sufficient cause to 
believe that a licensed operator is incompetent or otherwise not qualified to be 
licensed, may, upon written notice of at least five days to such licensee, require 
him to submit to a reexamination to determine his competency to operate a 
motor vehicle. Upon the conclusion of such examination, the Commissioner 
shall take such action as may be appropriate, and may suspend or revoke the 
license of such person or permit him to retain such license, or may issue a 
license subject to restrictions or upon failure of such reexamination may cancel 
the license of such person until he passes a reexamination. Refusal or neglect 
of the licensee to submit to such reexamination shall be grounds for the 
cancellation of the license of the person failing to be reexamined, and the 
license so canceled shall remain canceled until such person satisfactorily 
complies with the reexamination requirements of the Commissioner. The 
Commissioner may, in his discretion and upon the written application of any 
person qualified to receive a driver’s license, issue to such person a driver’s 
license restricting or limiting the licensee to the operation of a single 
prescribed motor vehicle or to the operation of a particular class or type of 
motor vehicle. Such a limitation or restriction shall be noted on the face of the 
license, and it shall be unlawful for the holder of such limited or restricted 
license to operate any motor vehicle or class of motor vehicle not specified by 
such restricted or limited license, and the operation by such licensee of motor 
vehicles not specified by such license shall be deemed the equivalent of 
operating a motor vehicle without any driver’s license. Any such restricted or 
limited licensee may at any time surrender such restricted or limited license 
and apply for and receive an unrestricted driver’s license upon meeting the 
requirements therefor. (1943, c. 787, s. 2; 1949, c. 1121; 1971, c. 546; 1979, c. 
667, ss. 26, 41.) 

CASE NOTES 

Notice of Suspension Required. — A re- suspension is made under the authority of 
quirement for notice is made by § 20-16(d) in 
all cases in which a license is suspended under 
the authority of that section. Even though a 
similar requirement for notice does not appear 
in this section, a reading of this Chapter, in 
which both sections appear, makes it clear that 
the legislature intended that notice be given to 
the licensee when the Commissioner suspends 
a license under this section as well as when 

§ 20-16. State v. Hughes, 6 N.C. App. 287, 170 
S.E.2d 78 (1969). 

In any case in which a license is suspended 
under the authority of this section, the Com- 
missioner of Motor Vehicles is required to notify 
the licensee of such suspension. That such 
notice is required is made more apparent when 
it is realized that even a failure to pass a 
reexamination conducted under this section 
does not necessarily result in suspension of the 
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license. State v. Hughes, 6 N.C. App. 287, 170 
S.E.2d 78 (1969). 

§ 20-30. Violations of license or learner’s permit provi- 
sions. 

It shall be unlawful for any person to commit any of the following acts: 
(1) To display or cause to be displayed or to have in possession a driver’s 

license or learner’s permit, knowing the same to be fictitious or to 
have been canceled, revoked, suspended or altered. 

(2) To counterfeit, sell, lend to, or knowingly permit the use of, by one not 
entitled thereto, a driver’s license or learner’s permit. 

(3) To display or to represent as one’s own a license or learner’s permit not 
issued to the person so displaying same. 

(4) To fail or refuse to surrender to the Division upon demand any driver’s 
license or learner’s permit that has been suspended, canceled or 
revoked as provided by law. 

(5) To use a false or fictitious name or give a false or fictitious address in 
any application for a driver’s license or learner’s permit, or any 
renewal or duplicate thereof, or knowingly to make a false statement 
or knowingly conceal a material fact or otherwise commit a fraud in 
any such application, or for any person to procure, or knowingly 

permit or allow another to commit any of the foregoing acts. Any 

license or learner’s permit procured as aforesaid shall be void from the 

issuance thereof, and any moneys paid therefor shall be forfeited to 

the State. Any person violating the provisions of this subdivision shall 
be guilty of a class I misdemeanor. 

(6) To make a color photocopy or otherwise make a color reproduction of a 

drivers license, learner’s permit, or special identification card which 

has been color-photocopied or otherwise reproduced in color, unless 

such color photocopy or other color reproduction was authorized by 

the Commissioner. It shall be lawful to make a black and white 

photocopy of a drivers license, learner’s permit, or special identifica- 

tion card or otherwise make a black and white reproduction of a 

drivers license, learner’s permit, or special identification card. 

(7) To sell or offer for sale any reproduction or facsimile or simulation of 

a driver’s license or learner’s permit. The provisions of this subdivi- 

sion shall not apply to agents or employees of the Division while 

acting in the course and scope of their employment. Any person, firm 

or corporation violating the provisions of this subsection shall be 

guilty of a Class I felony. 
(8) To possess more than one commercial drivers license or to possess a 

commercial drivers license and a regular drivers license. Any com- 

mercial drivers license other than the one most recently issued is 

subject to immediate seizure by any law enforcement officer or judicial 

official. Any regular drivers license possessed at the same time as a 

commercial drivers license is subject to immediate seizure by any law 

enforcement officer or judicial official. 
(9) To present, display, or use a drivers license or learner’s permit that 

contains a false or fictitious name in the commission or attempted 

commission of a felony. Any person violating the provisions of this 

subdivision shall be guilty of a Class I felony. (1935, c. 52, s. 24; 1951, 

c. 542, s. 4; 1967, c. 1098, s. 1; 1973, c. 18, s. 2; TOV SV Cer LO, Sete te, 

c. 415; c. 667, ss. 27, 41; 1979, 2nd Sess., c. ToOLOUe coo. Celi, 

s. 8: 1991, c. 726, s. 13; 1991 (Reg. Sess., 1992), c. 1007, s. 29; 1993, c. 

539, s. 1247; 1994, Ex. Sess., c. 24, s. 14(c); 1999-299, s. 1; 2001-461, 

s. 1.1; 2001-487, s. 50(b).) 
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Session Laws 2001-487, s. 50(b), effective 

December 16, 2001, rewrote subdivision (6). 
Effect of Amendments. — Session Laws 

2001-461, s. 1.1, effective December 1, 2001, 

and applicable to offenses committed on or after 
that date, added the final sentence to subdivi- 

sion (5). 

CASE NOTES 

Applied in State v. Hayes, 31 N.C. App. 121, 
228 S.E.2d 460 (1976). 

The offense described in § 20-30(5) is not 
a lesser included offense of § 20-31 dealing 
with perjury. State v. Finger, 72 N.C. App. 569, 
324 S.E.2d 894, cert. denied, 313 N.C. 606, 332 
S.E.2d 80 (1985). 

§ 20-31. Making false affidavits perjury. 

Any person who shall make any false affidavit, or shall knowingly swear or 
affirm falsely, to any matter or thing required by the terms of this Article to be 
sworn to or affirmed shall be guilty of a Class I felony. (1935, c. 52, s. 25; 1993, 
c. 539, s. 1249; 1994, Ex. Sess., c. 24, s. 14(c).) 

CASE NOTES 

The offense described in § 20-30(5) is not 

a lesser included offense of this section. 

State v. Finger, 72 N.C. App. 569, 324 S.E.2d 

894, cert. denied, 313 N.C. 606, 332 S.E.2d 80 

(1985). 

§ 20-32. Unlawful to permit unlicensed minor to drive 
motor vehicle. 

It shall be unlawful for any person to cause or knowingly permit any minor 
under the age of 18 years to drive a motor vehicle upon a highway as an 
operator, unless such minor shall have first obtained a license to so drive a 
motor vehicle under the provisions of this Article. (1935, c. 52, s. 26; 1978, c. 
684.) 

CASE NOTES 

Editor’s Note. — Most of the cases treated 
below were decided under a corresponding pro- 
vision of an earlier law. 
Violation of Age Limit as Negligence. — 

Where a person within the age prohibited by 
the statute runs an automobile upon and in- 
jures a pedestrian, the violation of the statute 
is negligence per se, and a charge by the court 
that it is a circumstance from which the jury 
could infer negligence is reversible error. Taylor 
v. Stewart, 172 N.C. 203, 90 S.E. 134 (1916). 

Liability for Injuries. — While it is negli- 
gence per Se for one within the prohibited age to 
run an automobile, it is necessary that such 
negligence proximately cause the injury for 
damages to be recovered on that account, with 
the burden of proof on the plaintiff to show it by 
the preponderance of the evidence. Taylor v. 
Stewart, 172 N.C. 203, 90 S.E. 134 (1916). 
Permitting Operation of Car by Person 

under Legal Age Is Negligence Per Se. — 

Under this section it is negligence per se for the 
owner of a car or one having it under his control 
to permit a person under legal age to operate it, 
but such negligence must be proximate cause of 
injury in order to be actionable. Hoke v. Atlantic 
Greyhound Corp., 226 N.C. 692, 40 S.E.2d 345 
(1946). 

Liability of Owner for Torts of Driver. — 
See Cates v. Hall, 171 N.C. 360, 88 S.E. 524 
(1916); Williams v. May, 173 N.C. 78, 91 S.E. 
604 (1917); Wilson v. Polk, 175 N.C. 490, 95 S.E. 
849 (1918). For a complete treatment, see 2 
N.C.L. Rev. 181 (1924). 

Liability of Father Where Driver Is Mi- 
nor Son. — While ordinarily a father is not 
held responsible in damages for the negligent 
acts of his minor son done without his knowl- 
edge and consent, such may be inferred, as 
where the father constantly permitted his 13- 
year-old son to run his automobile. Taylor v. 
Stewart, 172 N.C. 203, 90 S.E. 134 (1916). See 
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Clark v. Sweaney, 176 N.C. 529, 97 S.E. 474 

(1918). See also 2 N.C.L. Rev. 181 (1924). 
Question for Jury. — It was for the jury to 

determine whether a competent and careful 
chauffeur of more mature years could have 
avoided the injury under the circumstances, or 
whether the accident was due to the fact that a 
lad within the prohibited age was running the 
vehicle at the time. Taylor v. Stewart, 172 N.C. 
203, 90 S.E. 134 (1916). 

ART. 2. UNIFORM DRIVER’S LICENSE ACT §20-34.1 

that it would be negligence per se for defendant 
to permit his child under the legal driving age 
to operate his automobile but that defendant 
could not be held liable unless the jury found 
from the preponderance of the evidence that 
such negligence was the proximate or one of the 
proximate causes of the injury, was held suffi- 
cient to cover this aspect of the case. Hoke v. 
Atlantic Greyhound Corp., 227 N.C. 412, 42 
S.E.2d 593 (1947). 

Instruction. — An instruction to the effect 

§ 20-33: Repealed by Session Laws 1979, c. 667, s. 28. 

§ 20-34. Unlawful to permit violations of this Article. 
No person shall authorize or knowingly permit a motor vehicle owned by him 

or under his control to be driven by any person who has no legal right to do so 
or in violation of any of the provisions of this Article. (1935, c. 52, s. 28.) 

CASE NOTES 

Under this section, there is no distinc- 

tion in meaning between the words “au- 
thorize” and “permit”; either action would 

constitute a violation of this section. Thompson 
v. Three Guys Furn. Co., 122 N.C. App. 340, 469 
S.E.2d 583 (1996). 

§ 20-34.1. Violations for wrongful issuance of a drivers 
license or a special identification card. 

(a) An employee of the Division or of an agent of the Division who does any 
of the following commits a Class I felony: 

(1) Charges or accepts any money or other thing of value, except the 
required fee, for the issuance of a drivers license or a special 
identification card. 

(2) Knowing it is false, accepts false proof of identification submitted for a 
drivers license or a special identification card. 

(3) Knowing it is false, enters false information concerning a drivers 
license or a special identification card in the records of the Division. 

(b) Defenses Precluded. — The fact that the Division does not issue a license 
or a special identification card after an employee or an agent of the Division 
charges or accepts money or another thing of value for its issuance is not a 
defense to a criminal action under this section. It is not a defense to a criminal 
action under this section to show that the person who received or was intended 
to receive the license or special identification card was eligible for it. 

(c) Dismissal. — An employee of the Division who violates this section shall 
be dismissed from employment and may not hold any public office or public 
employment in this State for five years after the violation. If a person who 
violates this section is an employee of the agent of the Division, the Division 
shall cancel the contract of the agent unless the agent dismisses that person. 
A person dismissed by an agent because of a violation of this section may not 
hold any public office or public employment in this State for five years after the 
Mivation. (1951. c. 211: 1975. c. (167s. 53,1979, ¢. 66/, 8.41- 1995, 535. 5.8: 
Ce pod, s. 1250; 1994, Ex. Sess...c.14.s.30; ¢.24, 5. 14(c).) 
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§ 20-35. Penalties for violating Article; defense to driving 
without a license. 

(a) Penalty. — A violation of this Article is a Class 2 misdemeanor unless ‘a 
statute in the Article sets a different punishment for the violation. If a statute 
in this Article sets a different punishment for a violation of the Article, the 
different punishment applies. | 

(b) Repealed by Session Laws 1993 (Reg. Sess., 1994), c. 761, s. 4. 7 
(c) Defenses. — A person may not be convicted of failing to carry a regular 

drivers license if, when tried for that offense, the person produces in court a 
regular drivers license issued to the person that was valid when the person 
was charged with the offense. A person may not be convicted of driving a motor 
vehicle without a regular drivers license if, when tried for that offense, the 
person shows all the following: 

(1) That, at the time of the offense, the person had an expired license. 
(2) The person renewed the expired license within 30 days after it expired 

and now has a drivers license. tall 
(3) The person could not have been charged with driving without a license 

if the person had the renewed license when charged with the offense. 
(1935, c) 52,5. 29; 1991; cx 726,62 14; 1993, ¢.539) 8,324: 19945 rx: 
Sess., c. 24, s. 14(c); 1993 (Reg. Sess., 1994), c. 761, s. 4.) 

Cross References. — As to jurisdiction of 
prosecution under this section, see notes to 
§§ 7A-271 and 7A-272. 

CASE NOTES 

This section and § 20-7, being in pari 
materia, must be construed together, and, 
if possible, they must be reconciled and harmo- 
nized. State v. Tolley, 271 N.C. 459, 156 S.E.2d 
858 (1967). 
Excessive Penalty. — Any person convicted 

of operating a motor vehicle over any highway 
in this State without having first been licensed 
as such operator, in violation of § 20-7(a), was 
guilty of a misdemeanor, and, under former 
§ 20-7(0) and former subsection (b) of this sec- 

tion, was subject to punishment by imprison- 
ment for a term of not more than six months. 
The superior court, even if it had jurisdiction in 
other respects, had no authority to pronounce 
judgment imposing a prison sentence of two 
years for this criminal offense. State v. Wall, 
271 N.C. 675, 157 S.E.2d 363 (1967). 

Cited in Hoke v. Atlantic Greyhound Corp., 
226 N.C. 692, 40 S.E.2d 345 (1946); State v. 
Johnston, 115 N.C. App. 711, 446 S.E.2d 135 
(1994). 

§ 20-36. Ten-year-old convictions not considered. 

Except for a second or subsequent conviction for violating G.S. 20-138.2, a 
third or subsequent violation of G.S. 20-138.2A, or a second failure to submit 
to a chemical test when charged with an implied-consent offense, as defined in 
G.S. 20-16.2, that occurred while the person was driving a commercial motor 
vehicle, no conviction of any violation of the motor vehicle laws shall be 
considered by the Division in determining whether any person’s driving 
privilege shall be suspended or revoked or in determining the appropriate 
period of suspension or revocation after 10 years has elapsed from the date of 
that conviction. (1971, c. 15; 1975, c. 716, s. 5; 1998-182, s. 22.) 

OPINIONS OF ATTORNEY GENERAL 

Ten-Year Limitation Applicable to Divi- 
sion of Motor Vehicle Action Only. — See 

opinion of Attorney General to Honorable Rob- 
ert A. Collier, Jr., 41 N.C.A.G. 322 (1971). 
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§ 20-37. Limitations on issuance of licenses. 

There shall be no driver’s license issued within this State other than that 
provided for in this Article, nor shall there be any other examination required: 
Provided, however, that cities and towns shall have the power to license, 
regulate and control drivers and operators of taxicabs within the city or town 
limits and to regulate and control operators of taxicabs operating between the 
city or town to points, not incorporated, within a radius of five miles of said city 
or town. (1935, c. 52, s. 34; 1943, c. 639, s. 2; 1979, c. 667, s. 41.) 

Legal Periodicals. — For comment on the 
1943 amendment to this section, see 21 N.C.L. 
Rev. 358 (1943). 

CASE NOTES 

Authority to License and Regulate Taxi- 
cabs. — In adopting this section the General 
Assembly delegated the authority to license 
taxicabs and regulate their use on public 
streets to the several municipalities. Suddreth 
v. City of Charlotte, 223 N.C. 630, 27 S.E.2d 650 
(1943). 

In the exercise of this delegated power, it is 
the duty of the municipal authorities in their 
sound discretion, to determine what ordinances 
or regulations are reasonably necessary for the 
protection of the public or the better govern- 
ment of the town; and when in the exercise of 
such discretion an ordinance is adopted, it is 
presumed to be valid; and, the courts will not 

declare it invalid unless it is clearly shown to be 
so. State v. Stallings, 230 N.C. 252, 52 S.E.2d 
901 (1949). 

Under such delegated power a city may re- 
quire, as a condition incident to the privilege of 
operating a taxicab on its streets, that the 
driver of such taxicab or other insignia while 
operating a taxicab, to show that he is a duly 
licensed taxicab driver. State v. Stallings, 230 
N.C. 252, 52 S.E.2d 901 (1949). 

Stated in Victory Cab Co. v. City of Char- 
lotte, 234 N.C. 572, 68 S.E.2d 433 (1951). 

Cited in Morrisey v. Crabtree, 143 F. Supp. 
105 (M.D.N.C. 1956). 

§ 20-37.01. Drivers License Technology Fund. 

_ The Drivers License Technology Fund is established in the Department of 
Transportation as a nonreverting, interest-bearing special revenue account. 
The revenue in the Fund at the end of a fiscal year does not revert, and 
earnings on the Fund shall be credited to the Fund annually. All money 
collected by the Commissioner pursuant to G.S. 20-37.02 shall be remitted to 
the State Treasurer and held in the Fund. Money held in the Fund shall be 
used to supplement funds otherwise available to the Division for information 
technology and office automation needs. The Commissioner shall report by 
February 1 and August 1 of each year to the Joint Legislative Commission on 
Governmental Operations, the chairs of the Senate and House of Representa- 
tives Appropriation Committees, and the chairs of the Senate and House of 
Representatives Appropriations Subcommittees on Transportation on all 
money collected and deposited in the Fund and on the proposed expenditure of 
funds collected during the preceding six months. (2001-461, s. 4; 2001-487, s. 
42(c).) 

Editor’s Note. — Session Laws 2001-461, s. 

6, makes this section effective November 14, 

2001. 
Session Laws 2001-461, s. 6, also provides: 

“The electronic system to be established pursu- 
ant to Section 4 of this act [which enacted 
§§ 20-37.01 and 20-37.02] shall not be operated 
by the Commissioner until such time as the 

Drivers License Technology Fund contains suf- 
ficient funds to meet the purposes of Section 4 
of this act and only for so long as adequate 
funds are available to operate the electronic 
system.” 

Effect of Amendments. — Session Laws 
2001-487, s. 42(c), effective December 16, 2001, 

in this section as enacted by Session Laws 
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2001-461, s. 4, capitalized the language in the 
section catchline and substituted “Subcommit- 

tees” for “Subcommittee” in the last sentence. 

§ 20-37.02. Verification of drivers license information. 

(a) The Commissioner shall establish and operate an electronic system that 
can be used to verify drivers licenses and identification cards issued by the 
Division and the dates of birth on these documents in order to facilitate access 
to drivers license information by retailers and persons holding ABC permits to 
prevent the utilization of fictitious identification for the purpose of underage 
purchases of certain age-restricted products or to commit certain crimes. 

(b) The electronic system established and operated by the Commissioner 
pursuant to subsection (a) of this section shall allow a retailer, as defined in 
G.S. 105-164.3(14), a person who holds an ABC permit, as defined in G.S. 
18B-101(2), or an agent of the retailer or a person holding an ABC permit, to 
verify the validity of a drivers license or identification card issued by the 
Division and the date of birth of the person issued the drivers license or 
identification card. The Commissioner shall make drivers license and identi- 
fication card information available in a read-only format, and the information 
to be made available shall not exceed the information contained on the face of 
the drivers license. The Division shall not keep a record of the inquiry. The 
retailer or a person holding an ABC permit may retain such information as is 
necessary to provide evidence that the person’s drivers license or identification 
card was validated or that the person’s age was verified. A retailer or permittee 
shall agree to comply with the requirements of this section prior to using the 
system. 

(c) Except for purposes allowed in this section, a person using the electronic 
system established in accordance with subsection (a) of this section shall not 
collect or retain any information obtained through the use of the electronic 
system, nor transfer or make accessible to a third party any information 
obtained through an inquiry permitted under this section. A violation of the 
provisions of this subsection shall be punished as a Class 2 misdemeanor. 

(d) Aretailer or permittee using the electronic system established pursuant 
to this section shall be responsible for the costs of the equipment and 
communication lines approved by the Division needed by the retailer or 
permittee to access the system. 

(e) The establishment and operation of an electronic system pursuant to 
this section may be funded through grants received from the State, the federal 
government, a private entity, or any other funding source made available to the 
Drivers License Technology Fund. All funds obtained through grants to the 
Fund shall be remitted to the State Treasurer to be held in the Drivers License 
Technology Fund established in G.S. 20-37.01. (2001-461, s. 4.) 

Editor’s Note. — Session Laws 2001-461, s. 
6, makes this section effective November 14, 
2001. 

Session Laws 2001-461, s. 6, also provides: 

“The electronic system to be established pursu- 
ant to Section 4 of this act [which enacted 
§§ 20-37.01 and 20-37.02] shall not be operated 
by the Commissioner until such time as the 
Drivers License Technology Fund contains suf- 
ficient funds to meet the purposes of Section 4 

of this act and only for so long as adequate 
funds are available to operate the electronic 
system.” 

The reference in subsection (b) to § 105- 
164.3(14) should now refer to § 105-164.3(35). 

See editor’s note at § 105-164.3 regarding Ses- 
sion Laws 2001-476, s. 18(c), which authorized 
the renumbering of the definitions in that sec- 
tion to maintain their alphabetical order. 
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ARTICLE 2A. 

Afflicted, Disabled or Handicapped Persons. 

§ 20-37.1: Repealed by Session Laws 1989, c. 157, s. 1. 

§§ 20-37.2 through 20-37.4: Repealed by Session Laws 1991, c. 411, s. 
5 

§ 20-37.5. Definitions. 

Unless the context requires otherwise, the following definitions apply 
throughout this Article to the defined words and phrases and their cognates: 

(1) “Distinguishing license plate” means a license plate that displays the 
International Symbol of Access using the same color, size of plate, and 
size of letters or numbers as a regular plate. 

(2) “Handicapped” shall mean a person with a mobility impairment who, 
as determined by a licensed physician: 
a. Cannot walk 200 feet without stopping to rest; 
b. Cannot walk without the use of, or assistance from, a brace, cane, 

crutch, another person, prosthetic device, wheelchair, or other 
assistive device; 

. Is restricted by lung disease to such an extent that the person’s 
forced (respiratory) expiratory volume of one second, when mea- 
sured by spirometry, is less than one liter, or the arterial oxygen 
tension is less than 60 mm/hg on room air at rest; 

. Uses portable oxygen; 
. Has a cardiac condition to the extent that the person’s functional 

limitations are classified in severity as Class III or Class IV 
according to standards set by the American Heart Association; 

f. Is severely limited in their ability to walk due to an arthritic, 
neurological, or orthopedic condition; or 

g. Is totally blind or whose vision with glasses is so defective as to 
prevent the performance of ordinary activity for which eyesight is 
essential, as certified by a licensed ophthalmologist, optometrist, 
or the Division of Services for the Blind. 

(3) “International Symbol of Access” means the symbol adopted by Reha- 
bilitation International in 1969 at its Eleventh World Congress on 
Rehabilitation of the Disabled. 

(4) “Removable windshield placard” means a two-sided, hooked placard 
which includes on each side: 
a. The International Symbol of Access, which is at least three inches 

in height, centered on the placard, and is white on a blue shield; 
b. An identification number; 
c. An expiration date; and 
d. The seal or other identification of the issuing authority. (1967, c. 

296... -719713.0.1540,.5, 1; 199 1..¢ 411,.8..1,) 

io) 

oF 

iq?) 

CASE NOTES 

Cited in Brown v. North Carolina DMV, 987 
F. Supp. 451 (E.D.N.C. 1997), aff'd, 166 F.3d 
698 (4th Cir. 1999). 
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§ 20-37.6. Parking privileges for handicapped drivers and 
passengers. 

(a) General Parking. — Any vehicle that is driven by or is transporting a 
person who is handicapped and that displays a distinguishing license plate, a 
removable windshield placard, or a temporary removable windshield placard 
may be parked for unlimited periods in parking zones restricted as to the 
length of time parking is permitted. This provision has no application to those 
zones or during times in which the stopping, parking, or standing of all 
vehicles is prohibited or which are reserved for special types of vehicles. Any 
qualifying vehicle may park in spaces designated as restricted to vehicles 
driven by or transporting the handicapped. 

(b) Handicapped Car Owners; Distinguishing License Plates. — If the 
handicapped person is a registered owner of a vehicle, the owner may apply for 
and display a distinguishing license plate. This license plate shall be issued for 
the normal fee applicable to standard license plates. Any vehicle owner who 
qualifies for a distinguishing license plate may also receive one removable 
windshield placard. 

(c) Handicapped Drivers and Passengers; Distinguishing Placards. — A 
handicapped person may apply for the issuance of a removable windshield 
placard or a temporary removable windshield placard. Upon request, one 
additional placard may be issued to applicants who do not have a distinguish- 
ing license plate. Any organization which, as determined and certified by the 
State Vocational Rehabilitation Agency, regularly transports handicapped 
persons may also apply. These organizations may receive one removable 
windshield placard for each transporting vehicle. When the removable wind- 
shield or temporary removable windshield placard is properly displayed, all 
parking rights and privileges extended to vehicles displaying a distinguishing 
license plate issued pursuant to subsection (b) shall apply. The removable 
windshield placard or the temporary removable windshield placard shall be 
displayed so that it may be viewed from the front and rear of the vehicle by 
hanging it from the front windshield rearview mirror of a vehicle using a 
parking space allowed for handicapped persons. When there is no inside 
rearview mirror, or when the placard cannot reasonably be hung from the 
rearview mirror by the handicapped person, the placard shall be displayed on 
the driver’s side of the dashboard. A removable windshield placard placed on a 
motorized wheelchair or similar vehicle shall be displayed in a clearly visible 
location. The Division shall establish procedures for the issuance of the 
placards and may charge a fee sufficient to pay the actual cost of issuance, but 
in no event less than five dollars ($5.00) per placard. 

(cl) Application and Renewal; Physician’s Certification. — The initial 
application for a distinguishing license plate, removable windshield placard, or 
temporary removable windshield placard shall be accompanied by a certifica- 
tion of a licensed physician, ophthalmologist, or optometrist or of the Division 
of Services for the Blind that the applicant is handicapped. The application for 
a temporary removable windshield placard shall contain additional certifica- 
tion to include the period of time the certifying authority determines the 
applicant will have the disability. Distinguishing license plates shall be 
renewed annually, but subsequent applications shall not require a medical 
certification that the applicant is handicapped. Removable windshield plac- 
ards shall be renewed every five years, and the renewal shall require a medical 
recertification that the person is handicapped. Temporary removable wind- 
shield placards shall expire no later than six months after issuance. 
_ (c2) Existing Placards; Expiration; Exchange for New Placards.— All exist- 
ing placards shall expire on January 1, 1992. No person shall be convicted of 
parking in violation of this Article by reason of an expired placard if the 
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defendant produces in court, at the time of trial on the illegal parking charge, 
an expired placard and a renewed placard issued within 30 days of the 
expiration date of the expired placard and which would have been a defense to 
the charge had it been issued prior to the time of the alleged offense. Existing 
placards issued on or after July 1, 1989, may be exchanged without charge for 
the new placards. 

(c3) It shall be unlawful to sell a distinguishing license plate, a removable 
windshield placard, or a temporary removable windshield placard issued, 
pursuant to this section. A violation of this subsection shall be a Class 2 
misdemeanor and may be punished pursuant to G.S. 20-176(c) and (c1). 

(d) Designation of Parking Spaces. — Designation of parking spaces for 
handicapped persons on streets and public vehicular areas shall comply with 
G.S. 136-30. A sign designating a parking space for handicapped persons shall 
state the maximum penalty for parking in the space in violation of the law. 

(d1) Repealed by Session Laws 1991, c. 530, s. 4. 
(e) Enforcement of Handicapped Parking Privileges. — It shall be unlawful: 

(1) To park or leave standing any vehicle in a space designated with a sign 
pursuant to subsection (d) of this section for handicapped persons 
when the vehicle does not display the distinguishing license plate, 
removable windshield placard, or temporary removable windshield 
placard as provided in this section, or a disabled veteran registration 
plate issued under G.S. 20-79.4; 

(2) For any person not qualifying for the rights and privileges extended to 
handicapped persons under this section to exercise or attempt to 
exercise such rights or privileges by the unauthorized use of a 
distinguishing license plate, removable windshield placard, or tempo- 
rary removable windshield placard issued pursuant to the provisions 
of this section; 

(3) To park or leave standing any vehicle so as to obstruct a curb ramp or 
curb cut for handicapped persons as provided for by the North 
Carolina Building Code or as designated in G.S. 136-44.14; 

(4) For those responsible for designating parking spaces for the handi- 
capped to erect or otherwise use signs not conforming to G.S. 20- 
37.6(d) for this purpose. 

This section is enforceable in all public vehicular areas. 
(f) Penalties for Violation. — 

(1) Aviolation of G.S. 20-37.6(e)(1), (2) or (3) is an infraction which carries 
a penalty of at least one hundred dollars ($100.00) but not more than 
two hundred fifty dollars ($250.00) and whenever evidence shall be 
presented in any court of the fact that any automobile, truck, or other 
vehicle was found to be parked in a properly designated handicapped 
parking space in violation of the provisions of this section, it shall be 
prima facie evidence in any court in the State of North Carolina that 
the vehicle was parked and left in the space by the person, firm, or 
corporation in whose name the vehicle is registered and licensed 
according to the records of the Division. No evidence tendered or 
presented under this authorization shall be admissible or competent 
in any respect in any court or tribunal except in cases concerned solely 
with a violation of this section. 

(2) Aviolation of G.S. 20-37.6(e)(4) is an infraction which carries a penalty 
of at least one hundred dollars ($100.00) but not more than two 
hundred fifty dollars ($250.00) and whenever evidence shall be 
presented in any court of the fact that a nonconforming sign is being 
used it shall be prima facie evidence in any court in the State of North 
Carolina that the person, firm, or corporation with ownership of the 
property where the nonconforming sign is located is responsible for 
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violation of this section. Building inspectors and others responsible for 
North Carolina State Building Code violations specified in GS. 
143-138(h) where such signs are required by the Handicapped Section 
of the North Carolina State Building Code, may cause a citation to be 
issued for this violation and may also initiate any appropriate action 
or proceeding to correct such violation. 

(3) A law-enforcement officer, including a company police officer commis- 
sioned by the Attorney General under Chapter 74E, may cause a 
vehicle parked in violation of this section to be towed. The officer is a 
legal possessor as provided in G.S. 20-161(d)(2). The officer shall not 
be held to answer in any civil or criminal action to any owner, 
lienholder or other person legally entitled to the possession of any 
motor vehicle removed from a space pursuant to this section, except 
where the motor vehicle is willfully, maliciously, or negligently dam- 
aged in the removal from the space to a place of storage. 

(4) Notwithstanding any other provision of the General Statutes, the 
provisions of this section relative to handicapped parking shall be 
enforced by State, county, city and other municipal authorities in their 
respective jurisdictions whether on public or private property in the 
same manner as is used to enforce other parking laws and ordinances 
by said agencies. (1971, c. 374, s. 1; 19738, cc. 126, 13884; 1977, c. 340, 
Ss. 2; 1979, c. 632; 198] c. 682; S87419337c.326, ss 2: 1985, cezao: 
c. 586; c. 764, s. 24; 1985 (Reg. Sess., 1986), c. 852, s. 17; 1987, c. 8438; 
1989, c. 760, s. 3; 1989 (Reg. Sess., 1990), c. 1052, ss. 1-3.1;,1991, c. 
411, s. 2; c. 530, s. 4; c. 672, s. 5; c. 726, s. 23; c. 761, s. 5; 1991 (Reg. 
mess. L994) G LOOT s 150; C. L043..s24. 19940 1310.5 1L LOO amet 
Sess., c. 14, s. 31; 1999-265, s. 1.) 

Local Modification. — City of Charlotte: stituted “at least one hundred dollars but not 
2001-88; city of Jacksonville: 1987 (Reg. Sess., more than two hundred fifty dollars ($250.00)” 
1988), c. 997. for “at least fifty dollars ($50.00) but not more 

Effect of Amendments. — Session Laws than one hundred dollars ($100.00)” in subdivi- 
1999-265, s. 1, effective January 1, 2000, sub- — sions (f)(1) and (f)(2). 

CASE NOTES 

Placard Fee. —- Where plaintiffs charged Brown v. North Carolina DMV, 987 F. Supp. 451 
that the fee for a handicapped placard violated (E.D.N.C. 1997), aff’d, 166 F.3d 698 (4th Cir. 
their rights under the Americans With Disabil- 1999). 
ities Act and filed an action for declaratory Quoted in Brown v. North Carolina DMV, 
judgment, the action was barred by the 11th 166 F.3d 698 (4th Cir. 1999). 
Amendment to the Federal Constitution. 

§ 20-37.6A. Parking privileges for out-of-state handi- 
capped drivers and passengers. 

Any vehicle displaying an out-of-State handicapped license plate, placard, or 
other evidence of handicap issued by the appropriate authority of the appro- 
priate jurisdiction may park in any space reserved for the handicapped 
pee eee 20-37.6. (1981, c. 48; 1991, c. 411, s. 3; 1991 (Reg. Sess., 1992), 
c. fso 1. 
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ARTICLE 2B. 

Special Identification Cards for Nonoperators. 

§ 20-37.7. Special identification card. 

(a) Eligibility. — A person who is a resident of this State is eligible for a 
special identification card. 

(b) Application. — To obtain a special identification card from the Division, 
a person must complete the application form used to obtain a drivers license. 

(c) Format. — A special identification card shall be similar in size, shape, 
and design to a drivers license, but shall clearly state that it does not entitle 
the person to whom it is issued to operate a motor vehicle. A special 
identification card issued to an applicant must have the same background color 
that a drivers license issued to the applicant would have. 

(d) Expiration and Fee. — A special identification card issued to a person for 
the first time under this section expires when a drivers license issued on the 
same day to that person would expire. A special identification card renewed 
under this section expires when a drivers license renewed by the card holder 
on the same day would expire. 

The fee for a special identification card is the same as the fee set in G.S. 
20-14 for a duplicate license. The fee does not apply to a special identification 
card issued to a resident of this State who is legally blind, is at least 70 years 
old, or is homeless. To obtain a special identification card without paying a fee, 
a homeless person must present a letter to the Division from the director of a 
facility that provides care or shelter to homeless persons verifying that the 
person is homeless. 

(e) Offense. — Any fraud or misrepresentation in the application for or use 
of a special identification card issued under this section is a Class 2 misde- 
meanor. 

(f) Records. — The Division shall maintain a record of all recipients of a 
special identification card. 

(g) No State Liability. — The fact of issuance of a special identification card 
pursuant to this section shall not place upon the State of North Carolina or any 
agency thereof any liability for the misuse thereof and the acceptance thereof 
as valid identification is a matter left entirely to the discretion of any person to 
whom such card is presented. 

(h) Advertising. — The Division may utilize the various communications 
media throughout the State to inform North Carolina residents of the 
provisions of this section. (1973, c. 438, s. 1; 1975, c. 716, s. 5; 1979, c. 469, c. 
667, s. 30; 1981, c. 673, ss. 1, 2; c. 690, s. 12; 1981 (Reg. Sess., 1982), c. 1257, 
s. 3; 1983, c. 443, s. 2; 1983 (Reg. Sess., 1984), c. 1062, s. 7; 1985, c. 141, s. 5; 

1991, c. 689, s. 328; 1993, c. 368, s. 3; c. 490, ss. 1, 2; c. 539, s. 325; c. 553, s. 77; 
1994, Ex. Sess., c. 24, s. 14(c); 1993 (Reg. Sess., 1994), c. 750, s. 2.) 

provision to be unconstitutional or otherwise 
invalid, then ss. 1, 2, 2.1, 4 and 5 of the act shall 

Editor’s Note. — Session Laws 1985, c. 141, 
s. 6 provides that the amendment thereby is 
effective September 1, 1986. Section 6 further 
provides that if the Congress of the United 
States repeals the mandate established by the 
Surface Transportation Assistance Act of 1982 
relating to National Uniform Drinking Age of 
21 as found in Section 6 of Public Law 98-363, 

or a court of competent jurisdiction declares the 

expire upon the certification of the Secretary of 
State that the federal mandate has been re- 
pealed or has been invalidated, and the stat- 
utes amended by ss. 1, 2, 2.1, 4 and 5 shall 

revert to the form they would have without the 
amendments made by these sections. 
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CASE NOTES 

Liability of State for Negligent Issuance. 
— Where plaintiff suffered personal injury 
proximately caused by a Division of Motor 
Vehicles employee who in the course of his 
employment issued a special identification card 

by the State; the legislature by the enactment 
of this section did not contemplate that the 
State would escape liability if a special identi- 
fication card was negligently issued. Talbot v. 
North Carolina Dep’t of Transp., 95 N.C. App. 
446, 382 S.E.2d 447 (1989). 

Cited in State v. Fair, 77 N.C. App. 681, 335 
S.E.2d 783 (1985). 

in plaintiff’s name to another person, this sec- 
tion did not prohibit an action against the State 
for misuse of a special identification card issued 

§ 20-37.8. Fraudulent use prohibited. 

(a) It shall be unlawful for any person to use a false or fictitious name or give 
a false or fictitious address in any application for a special identification card 
or knowingly to make a false statement or knowingly conceal a material fact or 
otherwise commit a fraud in any such application or to obtain or possess more 
than one such card for a fraudulent purpose or knowingly to permit or allow 
another to commit any of the foregoing acts. 

(b) It shall be unlawful for any person to present, display, or use a special 
identification card which contains a false or fictitious name in the commission 
or attempted commission of a felony. 

(c) A violation of subsection (a) of this section shall constitute a Class 2 
misdemeanor. A violation of subsection (b) of this section shall constitute a 
Class I felony. (1979, c. 603, s. 1; 1993, c. 539, s. 326; 1994, Ex. Sess., ¢ 24)'s: 
14(c); 1999-299, s. 2.) 

§ 20-37.9. Notice of change of address or name. 

(a) Address. — A person whose address changes from the address stated on 
a special identification card must notify the Division of the change within 60 
days after the change occurs. If the person’s address changed because the 
person moved, the person must obtain a new special identification card within 
that time limit stating the new address. A person who does not move but whose 
address changes due to governmental action may not be charged with violating 
this subsection. 

(b) Name. — A person whose name changes from the name stated on a 
special identification card must notify the Division of the change within 60 
days after the change occurs and obtain a new special identification card 
stating the new name. 

(c) Fee. — G.S. 20-37.7 sets the fee for a special identification card. (1981, c. 
aa ese 2: O91 eG G89Ns: 329 09.997-122:c9. 6, ) 

ARTICLE 2C. 

Commercial Driver License. 

§ 20-37.10. Title of Article. 

saber mates may be cited as the Commercial Driver License Act. (1989, c: 
ae 2. 

§ 20-37.11. Purpose. 

The purpose of this Article is to implement the federal Commercial Motor 
Vehicle Safety Act of 1986, 49 U.S.C. Chapter 36, and reduce or prevent 
commercial motor vehicle accidents, fatalities, and injuries by: 
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(1) Permitting commercial drivers to hold one license; 
(2) Disqualifying commercial drivers who have committed certain serious 

traffic violations, or other specified offenses; and 
(3) Strengthening commercial driver licensing and testing standards. 

To the extent that this Article conflicts with general driver licensing 
provisions, this Article prevails. Where this Article is silent, the general driver 
licensing provisions apply. (1989, c. 771, s. 2.) 

§ 20-37.12. Commercial drivers license required. 

(a) On or after April 1, 1992, no person shall operate a commercial motor 
vehicle on the highways of this State unless he has first been issued and is in 
immediate possession of a commercial drivers license with applicable endorse- 
ments valid for the vehicle he is driving; provided, a person may operate a 
commercial motor vehicle after being issued and while in possession of a 
commercial driver learner’s permit and while accompanied by the holder of a 
commercial drivers license valid for the vehicle being driven. 

(b) The out-of-service criteria as referred to in 49 C.F.R. Subchapter B apply 
to a person who drives a commercial motor vehicle. No person shall drive a 

commercial motor vehicle on the highways of this State in violation of an 

out-of-service order. 
(c) Repealed by Session Laws 1991, c. 726, s. 15. 
(d) Any person who is not a resident of this State, who has been issued a 

commercial drivers license by his state of residence, who has that license in his 

immediate possession, whose privilege to drive any motor vehicle is not 

suspended, revoked, or cancelled, and who has not been disqualified from 

driving a commercial motor vehicle shall be permitted without further exam- 

natin or licensure by the Division to drive a commercial motor vehicle in this 

tate. 
(e) G.S. 20-7 sets the time period in which a new resident of North Carolina 

must obtain a license from the Division. The Commissioner may establish by 

rule the conditions under which the test requirements for a commercial drivers 

license may be waived for a new resident who is licensed in another state. 

(1989°C 771,'s. 2; 1991, c. 726, s. 15; 1997-122, s. 5; 1998-149, s. 4.) 

§ 20-37.13. Commercial drivers license qualification stan- 

dards. 

(a) No person shall be issued a commercial drivers license unless he: 

(1) Is a resident of this State; 
(2) Is 21 years of age; 
(3) Has passed a knowledge test and a skills test for driving a commercial 

motor vehicle that comply with minimum federal standards estab- 

lished by federal regulation enumerated in 49 CLl. Ree barteaaocs. 

Subparts G and H; and 
(4) Has satisfied all other requirements of the Commercial Motor Vehicle 

Safety Act in addition to other requirements of this Chapter or federal 

regulation. 
The tests shall be prescribed and conducted by the Division. Provided, a 

person who is at least 18 years of age may be issued a commercial drivers 

license if he is exempt from, or not subject to, the age requirements of the 

federal Motor Carrier Safety Regulations contained in 49 C.F.R., Part 391, as 

adopted by the Division. 
(b) The Division may permit a person, including an agency of this or another 

state, an employer, a private driver training facility, or an agency of local 

government, to administer the skills test specified by this section, provided: 
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(1) The test is the same as that administered by the Division; and 

(2) The third party has entered into an agreement with the Division 

which complies with the requirements of 49 C.F-R. § 383.75. The 

Division may charge a fee to applicants for third-party testing 

authority in order to investigate the applicants’ qualifications and to 
monitor their program as required by federal law. 

(c) Prior to October 1, 1992, the Division may waive the skills test for 

applicants licensed at the time they apply for a commercial drivers license if: 

(1) For an application submitted by April 1, 1992, the applicant has not, 

and certifies that he has not, at any time during the two years 
immediately preceding the date of application done any of the follow- 
ing and for an application submitted after April 1, 1992, the applicant 
has not, and certifies that he has not, at any time during the two years 
preceding April 1, 1992: 
a. Had more than one drivers license, except during the 10-day period 

beginning on the date he is issued a drivers license, or unless, 
prior to December 31, 1989, he was required to have more than 
one license by a State law enacted prior to June 1, 1986; 

b. Had any drivers license or driving privilege suspended, revoked, or 
cancelled; 

c. Had any convictions involving any kind of motor vehicle for the 
offenses listed in G.S. 20-17 or had any convictions for the 
offenses listed in G.S. 20-17.4; 

d. Been convicted of a violation of State or local laws relating to motor 
vehicle traffic control, other than a parking violation, which 
violation arose in connection with any reportable traffic accident; 
or 

e. Refused to take a chemical test when charged with an implied 
consent offense, as defined in G.S. 20-16.2; and 

(2) The applicant certifies, and provides satisfactory evidence, that he is 
regularly employed in a job requiring the operation of a commercial 
motor vehicle, and he either: 
a. Has previously taken and successfully completed a skills test that 

was administered by a state with a classified licensing and 
testing system and the test was behind the wheel in a vehicle 
representative of the class and, if applicable, the type of commer- 
cial motor vehicle for which the applicant seeks to be licensed; or 

b. Has operated for the relevant two-year period under subpart (1)a. 
of this subsection, a vehicle representative of the class and, if 
applicable, the type of commercial motor vehicle for which the 
applicant seeks to be licensed. 

(d) Acommercial drivers license or learner’s permit shall not be issued to a 
person while he is subject to a disqualification from driving a commercial 
motor vehicle, or while his drivers license is suspended, revoked, or cancelled 
in any state; nor shall a commercial drivers license be issued unless the person 
who has applied for the license first surrenders all other drivers licenses issued 
by the Division or by another state. If a person surrenders a drivers license 
issued by another state, the Division must return the license to the issuing 
state for cancellation. 

(e) Acommercial driver learner’s permit may be issued to an individual who 
holds a regular Class C drivers license and has passed the knowledge test for 
the class and type of commercial motor vehicle the individual will be driving. 
The permit is valid for a period not to exceed six months and may be renewed 
or reissued only once within a two-year period. The fee for a commercial driver 
learner’s permit is the same as the fee set by G.S. 20-7 for a regular learner’s 
permit. G.S. 20-7(m) governs the issuance of a restricted instruction permit for 
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a prospective school bus driver. (1989, c. 771, s. 2; 1991, c. 726, s. 16; 1991 (Reg. 

Sess., 1992), c. 916, s. 1.) 

§ 20-37.14. Nonresident commercial driver license. 

The Division may issue a nonresident commercial driver license (NRCDL) to 

a resident of a foreign jurisdiction if the United States Secretary of Transpor- 

tation has determined that the commercial motor vehicle testing and licensing 

standards in the foreign jurisdiction do not meet the testing standards 

established in 49 C.F.R., Part 383. The word “Nonresident” must appear on the 

face of the NRCDL. An applicant must surrender any NRCDL issued by 

another state. Prior to issuing a NRCDL, the Division shall establish the 

practical capability of revoking, suspending, or cancelling the NRCDL and 

disqualifying that person with the same conditions applicable to the commer- 

cial driver license issued to a resident of this State. (1989, c. 771, s. 2.) 

§ 20-37.15. Application for commercial drivers license. 

(a) An application for a commercial drivers license must include the 

information required by G.S. 20-7 for a regular drivers license and a consent to 

release driving record information. 
(al) The application must be accompanied by a nonrefundable application 

fee of twenty dollars ($20.00). This fee does not apply in any of the following 

circumstances: 
(1) When an individual surrenders a commercial driver learner’s permit 

issued by the Division when submitting the application. 

(2) When the application is to renew a commercial drivers license issued 

by the Division. 
This fee shall entitle the applicant to three attempts to pass the written 

knowledge test without payment of a new fee. No application fee shall be 

charged to an applicant eligible for a waiver under G.S. 20-37 .13(c). 

(b) When the holder of a commercial drivers license changes his name or 

residence address, an application for a duplicate shall be made as provided in 

G.S. 20-7.1 and a fee paid as provided in G.S. 20-14. (1989, c. 771, s. 2; 1991, 

c. 726, s. 17; 1993 (Reg. Sess., 1994), c. 750, s. 3.) 

§ 20-37.16. Content of license; classifications and endorse- 

ments; fees. 

(a) A commercial drivers license must be marked “Commercial Drivers 

License” or “CDL” and must contain the information required by G.S. 20-7 for 

a regular drivers license. 
(b) The classes of commercial drivers licenses are: 

(1) Class A CDL — A Class A commercial drivers license authorizes the 

holder to drive any Class A motor vehicle. 

(2) Class B CDL — A Class B commercial drivers license authorizes the 

holder to drive any Class B motor vehicle. 

(3) Class C CDL — A Class C commercial drivers license authorizes the 

holder to drive any Class C motor vehicle. 

(c) Endorsements. — The endorsements required to drive certain motor 

vehicles are as follows: | 

Endorsement Vehicles That Can Be Driven 

H Vehicles, regardless of size or class, except tank 

vehicles, when transporting hazardous materials 

that require the vehicle to be placarded 
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Endorsement Vehicles That Can Be Driven 
M Motorcycles 
N Tank vehicles not carrying hazardous materials 
i Vehicles carrying passengers 
ip Double trailers 
Xx Tank vehicles carrying hazardous materials. 

To obtain an H or an X endorsement, an applicant must take a test. This 
requirement applies when a person first obtains an H or an X endorsement and 
each time a person renews an H or an X endorsement. An applicant who has 
an H or an X endorsement issued by another state who applies for an H or an 
X endorsement must take a test unless the person has passed a test that covers 
the information set out in 49 C.F.R. § 383.121 within the preceding two years. 

(d) The fee for a Class A, B, or C commercial drivers license is ten dollars 
($10.00) for each year of the period for which the license is issued. The fee for 
each endorsement is one dollar and twenty-five cents ($1.25) for each year of 
the period for which the endorsement is issued. The fees required under this 
section do not apply to a person whose license is restricted to driving a school 
bus or school activity bus or to employees of the Driver License Section of the 
Division who are designated by the Commissioner. 

(e) The requirements for a commercial drivers license do not apply to 
vehicles used for personal use such as recreational vehicles. A commercial 
drivers license is also waived for the following classes of vehicles as permitted 
by regulation of the United States Department of Transportation: 

(1) Vehicles owned or operated by the Department of Defense, including 
the National Guard, while they are driven by active duty military 
personnel, or members of the National Guard when on active duty, in 
the pursuit of military purposes. 

(2) Any vehicle when used as firefighting or emergency equipment for the 
purpose of preserving life or property or to execute emergency 
governmental functions. 

(3) A farm vehicle that meets all of the following criteria: 
a. Is controlled and operated by the farmer or the farmer’s employee 

and used exclusively for farm use. 
b. Is used to transport either agricultural products, farm machinery, 

or farm supplies, both to or from a farm. 
c. Is not used in the operations of a for-hire motor carrier. 
d. Is used within 150 miles of the farmer’s farm. 
A farm vehicle includes a forestry vehicle that meets the listed criteria 
when applied to the forestry operation. (1989, c. 771, s. 2; 1991, c. 726, 
s. 18; 1993, c. 368, s. 4; 1993 (Reg. Sess., 1994), c. 750, ss. 4, 6; 1995 
(Reg. Sess., 1996), c. 695, s. 1; c. 756, s. 5; 1998-149, s. 5.) 

Editor’s Note. — Session Laws 1993, c. 368, 
which amended this section, in s. 5 provides: “A 
drivers license or a special identification card 
issued by the Division of Motor Vehicles before 
January 1, 1995, and renewed by the Division 

after that date is considered the first drivers 
license or special identification card issued by 
the Division for purposes of determining when 
the license or card expires.” 

OPINIONS OF ATTORNEY GENERAL 

Private carriers operated by drivers em- 
ployed in logging operations are entitled 
to the exemption for “farm” vehicles under 
§ 20-37.16(e)(3) if agricultural or forest prod- 
ucts being transported were raised and grown 
by farmer/forester and he does not engage in 

business of buying products for resale. Then he 
and his employees could transport such forest 
products within 150 miles of farm in vehicles 
not used in common or contract motor carrier 
operations without obtaining commercial driv- 
er’s license. Conversely, if forest products were 
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not raised and grown by forester, or he engages _ products, forester was not a farmer. See opinion 

in buying of forest products for resale, trans- of Attorney General to Rep. Beverly M. Purdue, 

porting of those products by him or hisemploy- 3rd District: Craven, Lenoir, Pamlico Counties, 

ees would not be exempt from commercial driv- 60 N.C.A.G. 30 (1990). 

er’s license requirements for, as to those forest 

§ 20-37.17. Record check and notification of license issu- 
ance. 

Before issuing a commercial driver license, the Division shall obtain driving 

record information from the Commercial Driver License Information System 

(CDLIS), the National Driver Register, and from each state in which the 

person has been licensed. 
Within 10 days after issuing a commercial driver license, the Division shall 

notify CDLIS of the issuance of the commercial driver license, providing all 

information necessary to ensure identification of the person. (1989, c. 771, s. 2.) 

§ 20-37.18. Notification required by driver. 

(a) Any driver holding a commercial driver license issued by this State who 

is convicted of violating any State law or local ordinance relating to motor 

vehicle traffic control in any other state, other than parking violations, shall 

notify the Division in the manner specified by the Division within 30 days of 

the date of the conviction. 
(b) Any driver holding a commercial driver license issued by this State who 

is convicted of violating any State law or local ordinance relating to motor 

vehicle traffic control in this or any other state, other than parking violations, 

shall notify his employer in writing of the conviction within 30 days of the date 

of conviction. | 
- (c) Any driver whose commercial driver license 1s suspended, revoked, or 

cancelled by any state, or who loses the privilege to drive a commercial motor 

vehicle in any state for any period, including being disqualified from driving a 

commercial motor vehicle, or who is subject to an out-of-service order, shall 

notify his employer of that fact before the end of the business day following the 

day the driver received notice of that fact. 

(d) Any person who applies to be a commercial motor vehicle driver shall 

provide the employer, at the time of the application, with the following 

information for the 10 years preceding the date of application: 

(1) Alist of the names and addresses of the applicant’s previous employers 

for which the applicant was a driver of a commercial motor vehicle; 

(2) The dates between which the applicant drove for each employer; and 

(3) The reason for leaving that employer. 

The applicant shall certify that all information furnished is true and complete. 

Any employer may require an applicant to provide additional information. 

(1989, c. 771, s. 2.) 

§ 20-37.19. Employer responsibilities. 

(a) Each employer shall require the applicant to provide the information 

specified in G.S. 20-37.18(c). 
(b) No employer shall knowingly allow, permit, or authorize a driver to drive 

a commercial motor vehicle during any period: 

(1) In which the driver has had his commercial driver license suspended, 

revoked, or cancelled by any state, is currently disqualified from 

driving a commercial vehicle, or is subject to an out-of-service order in 

any state; or 
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(2) In which the driver has more than one driver license. (1989, c. 771, s. 
2.) 

§ 20-37.20. Notification of traffic convictions. 

(a) Out-of-state Resident. — Within 10 days after receiving a report of the 
conviction of any nonresident holder of a commercial driver license for any 
violation of State law or local ordinance relating to motor vehicle traffic control, 
other than parking violations, committed in a commercial vehicle, the Division 
shall notify the driver licensing authority in the licensing state of the 
conviction. 

(b) (For effective date, see note.) Foreign Diplomat. — The Division must 
notify the United States Department of State within 15 days after it receives 
one of or more of the following reports for a holder of a driver’s license issued 
by the United States Department of State: 

(1) A report of a conviction for a violation of State law or local ordinance 
relating to motor vehicle traffic control, other than parking violations. 

(2) Areport of a civil revocation order. (1989, c. 771, s. 2; 2001-498, s. 7.) 

Editor’s Note. — Session Laws 2001-498, s. 2001-498, s. 7, inserted the subsection designa- 

8, provides that s. 7, which amended this sec- _ tion and catchline for subsection (a), and added 
tion, “becomes effective at the earliest practical subsection (b). For effective date of this amend- 
date, but no later than January 1, 2003.” ment, see editor’s note. 

Effect of Amendments. — Session Laws 

§ 20-37.21. Penalties. 

(a) Any person who drives a commercial motor vehicle in violation of G.S. 
20-37.12 shall be guilty of a Class 3 misdemeanor and, upon conviction, shall 
be fined not less than two hundred fifty dollars ($250.00) for a first offense and 
not less than five hundred dollars ($500.00) for a second or subsequent offense. 

(b) Any person who violates G.S. 20-37.18 shall have committed an infrac- 
tion and, upon being found responsible, shall pay a penalty of not less than one 
hundred dollars ($100.00) nor more than five hundred dollars ($500.00). 

(c) Any employer who violates G.S. 20-37.19 shall have committed an 
infraction and, upon being found responsible, shall pay a penalty of not less 
than five hundred dollars ($500.00) nor more than one thousand dollars 
($1,000). (1989, c. 771, s. 2; 1993, c. 539, s. 327; 1994, Ex. Sess., c. 24, s. 14(c).) 

§ 20-37.22. Rule making authority. 

The Division may adopt any rules necessary to carry out the provisions of 
this Article. (1989, c. 771, s. 2.) 

§ 20-37.23. Authority to enter agreements. 

The Commissioner shall have the authority to execute or make agreements, 
ae, or declarations to carry out the provisions of this Article. (1989, 
G SD 

ARTICLE 3. 

Motor Vehicle Act of 1937. 

Part 1. General Provisions. 

§ 20-38: Repealed by Session Laws 1973, c. 1330, s. 39. 
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Part 2. Authority and Duties of Commissioner and Division. 

§ 20-39. Administering and enforcing laws; rules and reg- 
ulations; agents, etc.; seal; fees. 

(a) The Commissioner is hereby vested with the power and is charged with 

the duty of administering and enforcing the provisions of this Article and of all 

laws regulating the operation of vehicles or the use of the highways, the 

enforcement or administration of which is now or hereafter vested in the 

Division. 
(b) The Commissioner is hereby authorized to adopt and enforce such rules 

and regulations as may be necessary to carry out the provisions of this Article 

and any other laws the enforcement and administration of which are vested in 

the Division. 
(c) The Commissioner is authorized to designate and appoint such agents, 

Nn aoe and clerks as may be necessary to carry out the provisions of this 

ticle. 
(d) The Commissioner shall adopt an official seal for the use of the Division. 

(e) The Commissioner is authorized to cooperate with and provide assis- 

tance to the Environmental Management Commission, or appropriate local 

government officials, and to develop, adopt, and ensure enforcement of neces- 

sary rules and regulations, regarding programs of motor vehicle emissions 

inspection/maintenance required for areas in which ambient air pollutant 

concentrations exceed National Ambient Air Quality Standards. 

(f) The Commissioner is authorized to charge and collect the following fees 

for the verification of equipment to be used on motor vehicles or to be sold in 

North Carolina, when that approval is required pursuant to this Chapter: 

(1) When a federal standard has been established, the fee shall be equal 

to the cost of verifying compliance with the applicable federal stan- 

dard; or 
(2) When no federal standard has been established, the fee shall be equal 

to the cost of verifying compliance with the applicable State standard. 

Any motor vehicle manufacturer or distributor who is required to 

certify his products under the National Traffic and Motor Vehicle 

Safety Act of 1966, as from time to time amended, may satisfy the 

provisions of this section by submitting an annual written certifica- 

tion to the Commissioner attesting to the compliance of his vehicles 

with applicable federal requirements. Failure to comply with the 

certification requirement or failure to meet the federal standards will 

subject the manufacturer or distributor to the fee requirements of this 

subsection. 
(g), (h) Repealed by Session Laws 2001-424, s. 6.14(e), effective September 

26, 2001. 
(i) Notwithstanding the requirements of G.S. 20-7.1 and G.S. 20-67(a), the 

Commissioner may correct the address records of drivers license and registra- 

tion plate holders as shown in the files of the Division to that shown on notices 

and renewal cards returned to the Division with new addresses provided by the 

United States Postal Service. (1937, c. 407, s. 4; 1975, c. 716, s. 5; 1979, 2nd 

Sess., c. 1180, s. 1; 1983, c. 223; c. 629, s. 2; c. 768, ss. 95) 19,.25:26d: 98d) eno 

ss. 1, 2; 1987, c. 552; 1991, c. 53, s. 1; c. 654, s. 1; 1995, c. 539, s. 328; 1994, Ex. 

Sess., c. 24, s. 14(c); 1995, c. 507, s. 6.2(b); 1996, Qnd Ex. Sess., c. 18, s. 23(a); 

1997-256, s. 8; 1997-347, s. 4; 1997-401, s. 4; 1997-418, s. 3; 1997-443, s. 

2.0.10(a), (b); 2001-424, ss. 6.14(e), 6.14(1).) 

Cross References. — As to Commissioner 20-3. For definitions applicable throughout this 

and organization of Division, see §§ 20-2 and Chapter, see § 20-4.01. For requirements re- 
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garding marking and issuance of license plates 
for publicly owned vehicles, see § 20-39.1. 

Editor’s Note. — Session Laws 1993 (Reg. 
Sess., 1994), c. 769, s. 2, provides: “This act 
shall be known as ‘The Current Operations and 
Capital Improvements Appropriations Act of 
1994.’” 

Session Laws 1993 (Reg. Sess., 1994), c. 769, 
s. 20, provides: “The Division of Motor Vehicles 
shall report quarterly, beginning in January 
1995, to the Joint Legislative Transportation 
Oversight Committee and the Fiscal Research 
Division, on the Emission Inspection Program’s 
compliance with regulations the Environmen- 
tal Protection Agency adopted for the inspec- 
tion and maintenance activities required in the 

CH. 20. MOTOR VEHICLES §20-39.1 

Clean Air Amendments of 1990. The report 
shall include the receipts and expenditures 
from the Emissions Program Account.” 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001.” 

Session Laws 
severability clause. 

Effect of Amendments. — Session Laws 
2001-424, s. 6.14(e) and (f), effective September 
26, 2001, deleted “licenses and plates for under- 
cover officers” at the end of the section 
catchline, and repealed subsections (g) and (h), 

relating to licenses and plates for undercover 
officers. 

2001-424, s. 365 is a 

CASE NOTES 

Commissioner Immune from Liability 
for Mere Negligence in Performance of his 
Duties. — There can be little doubt that the 
Commissioner exercises some portion of the 
sovereign power of the State, and as such, is a 
public officer, and is immune from liability for 
mere negligence in the performance of his du- 
ties. Thompson Cadillac-Oldsmobile, Inc. v. 

Silk Hope Auto., Inc., 87 N.C. App. 467, 361 
S.E.2d 418 (1987). 
Immunity of Inspector for Negligence. 

— Inspector employed by the enforcement sec- 
tion of the DMV was a public official, immune 
from liability for negligent acts. Murray v. Jus- 
tice, 96 N.C. App. 169, 385 S.E.2d 195, cert. 
denied, 326 N.C. 364, 389 S.E.2d 115 (1990). 

§ 20-39.1. Publicly owned vehicles to be marked; private 
license plates on publicly owned vehicles. 

(a) Except as otherwise provided in this section, the executive head of every 
department of State government and every county, institution, or agency of the 
State shall mark every motor vehicle owned by the State, county, institution, 
or agency with a statement that the vehicle belongs to the State, county, 
institution, or agency. The requirements of this subsection are complied with if: 

(1) The vehicle has imprinted on the license plate, above the license 
number, the words “State Owned” and the vehicle has affixed to the 
front the words “State Owned”; 

(2) In the case of a county, the vehicle has painted or affixed on its side a 
circle not less than eight inches in diameter showing a replica of the 
seal of the county; or 

(3) In the case of vehicles assigned to members of the Council of State, the 
vehicle has imprinted on the license plate the license number as- 
signed to the appropriate member of the Council of State pursuant to 
G.S. 20-79.5(a); a member of the Council of State shall not be assessed 
any registration fee if the member elects to have a State-owned motor 
vehicle assigned to the member designated by the official plate 
number. 

(b) (Effective until October 1, 2003) A motor vehicle used by any State or 
county officer or official for transporting, apprehending, or arresting persons 
charged with violations of the laws of the United States or the laws of this 
State is not required to be marked as provided in subsection (a) of this section. 
The Commissioner may lawfully provide private license plates to local, State, 
or federal departments or agencies for use on publicly owned or leased vehicles 
used for those purposes. Private license plates issued under this subsection 
shall be issued on an annual basis and the records of issuance shall be 
maintained in accordance with the provisions of G.S. 20-56. 
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§ 20-39.1(b) is set out twice. See notes. 
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(b) (Effective October 1, 2003) A motor vehicle used by any county officer 

or official for transporting, apprehending, or arresting persons charged with 

violations of the laws of the United States or the laws of this State is not 

required to be marked as provided in subsection (a) of this section. The 

Commissioner may lawfully provide private license plates to local or federal 

departments or agencies for use on publicly owned or leased vehicles used for 

those purposes. Private license plates issued under this subsection shall be 

issued on an annual basis and the records of issuance shall be maintained in 
accordance with the provisions of G.S. 20-56. 

(c) A motor vehicle used by a county for transporting day or residential 

facility clients of area mental health, developmental disabilities, and sub- 

stance abuse authorities established under Article 4 of Chapter 122C of the 

General Statutes is not required to be marked as provided in subsection (a) of 

this section. The Commissioner may lawfully provide private license plates to 

counties for use on publicly owned or leased vehicles used for that purpose. 

Private license plates issued under this subsection shall be issued on an 

annual basis and the records of issuance shall be maintained in accordance 

with the provisions of G.S. 20-56. 
(d) For purposes of this section, the term “private license plate” refers toa 

license plate that would normally be issued to a private party and therefore 

lacks any markings indicating that it has been assigned to a publicly owned 

vehicle. “Confidential” license plates are a specialized form of private license 

plate for which a confidential registration has been authorized under subsec- 

tion (e) of this section. “Fictitious” license plates are a specialized form of 

private license plate for which a fictitious registration has been issued under 

subsection (f) or (g) of this section. 
(e) Upon approval and request of the Director of the State Bureau of 

Investigation, the Commissioner shall issue confidential license plates to local, 

State, or federal law enforcement agencies, the Department of Crime Control 

and Public Safety, and agents of the Internal Revenue Service in accordance 

with the provisions of this subsection. Applicants in these categories shall 

provide satisfactory evidence to the Director of the State Bureau of Investiga- 

tion of the following: 
(1) The confidential license plate requested is to be used on a publicly 

owned or leased vehicle that is primarily used for transporting, 

apprehending, or arresting persons charged with violations of the 

laws of the United States or the State of North Carolina; 

(2) The use of a confidential license plate is necessary to protect the 

personal safety of an officer or for placement on a vehicle used 

primarily for surveillance or undercover operations; and 

(3) The application contains an original signature of the head of the 

requesting agency or department or, in the case of a federal agency, 

the signature of the senior ranking officer for that agency in this 

State. 
Confidential license plates issued under this subsection shall be issued on an 

annual basis and the Division shall maintain a separate registration file for 

vehicles bearing confidential license plates. That file shall be confidential for 

the use of the Division and is not a public record within the meaning of Chapter 

132 of the General Statutes. Upon the annual renewal of the registration of a 

vehicle for which a confidential status has been established under this section, 

the registration shall lose its confidential status unless the agency or depart- 

ment supplies the Director of the State Bureau of Investigation with informa- 

tion demonstrating that an officer’s personal safety remains at risk or that the 

vehicle is still primarily used for surveillance or undercover operations at the 

time of renewal. 
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(f) The Commissioner may to the extent necessary provide law enforcement 
officers of the Division on special undercover assignments with motor vehicle 
operator’s licenses and motor vehicle license plates under assumed names, 
using false or fictitious addresses. The Commissioner shall be responsible for 
the request for issuance and use of such licenses and license plates, and may 
direct the immediate return of any license or license plate issued pursuant to 
this subsection. | 

(g) The Commissioner may, upon the request of the Director of the State 
Bureau of Investigation and to the extent necessary, lawfully provide local, 
State, and federal law enforcement officers on special undercover assignments 
with motor vehicle drivers licenses and motor vehicle license plates under 
assumed names, using false or fictitious addresses. Fictitious license plates 
shall only be used on publicly owned or leased vehicles. A request for fictitious 
licenses and license plates by a local, State or federal law enforcement agency 
or department shall be made in writing to the Director of the State Bureau of 
Investigation and shall contain an original signature of the head of the 
requesting agency or department or, in the case of a federal agency, the 
signature of the senior ranking officer for that agency in this State. 

Prior to the issuance of any fictitious license or license plate, the Director of 
the State Bureau of Investigation shall make a specific written finding that the 
request is justified and necessary. The Director shall maintain a record of all 
such licenses, license plates, assumed names, false or fictitious addresses, and 
law enforcement officers using the licenses or license plates. That record shall 
be confidential and is not a public record within the meaning of Chapter 132 of 
the General Statutes. The Director shall request the immediate return of any 
license or registration that is no longer necessary. 

Licenses and license plates provided under this subsection shall expire six 
months after initial issuance unless the Director of the State Bureau of 
Investigation has approved an extension in writing. The head of the local, 
State, or federal law enforcement agency shall be responsible for the use of the 
licenses and license plates and shall return them immediately to the Director 
for cancellation upon either (i) their expiration, (ii) request of the Director of 
the State Bureau of Investigation, or (iii) request of the Commissioner. Failure 
to return a license or license plate issued pursuant to this subsection shall be 
punished as a Class 2 misdemeanor. At no time shall the number of valid 
licenses issued under this subsection exceed two hundred nor shall the number 
of valid license plates issued under this subsection exceed one hundred 
twenty-five unless the Director determines that exceptional circumstances 
justify exceeding those amounts. However, fictitious licenses and license plates 
issued to special agents of the State Bureau of Investigation and alcohol law 
enforcement agents shall not be counted against the limitation on the total 
number of fictitious licenses and plates established by this subsection and 
shall be renewable annually. 

(h) No private, confidential, or fictitious license plates issued under this 
section shall be used on privately owned vehicles under any circumstances. 

(i) The Commissioner shall administer the issuance of private plates for 
publicly owned vehicles under the provisions of this section to ensure strict 
compliance with those provisions. The Division shall report to the Joint 
Legislative Commission on Governmental Operations by January 1 and July 1 
of each year on the total number of private plates issued to each agency, and 
the total number of fictitious licenses and plates issued by the Division. 
(2001-424, s. 6.14(a); 2001-424, s. 6.14(b); 2001-487, ss. 53, 54.) 

Subsection (b) Set Out Twice. — The first of subsection (b) set out above is effective Octo- 
version of subsection (b) set out above is effec- ber 1, 2003. 
tive until October 1, 2003. The second version Editor’s Note. — Session Laws 2001-424, s. 
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6.14(h), made this section effective September 
26, 2001. 

Session Laws 2001-424, s. 6.14(c), provides: 
“All information placed in a confidential file 
pursuant to the provisions of G.S. 20-56(b) 
prior to the effective date of this section [s. 6.14 
of Session Laws 2001-424] may remain in that 
file through December 31, 2001, unless that 
confidential registration expires prior to that 
date. Effective January 1, 2002, all confidential 
license plates issued by the Division of Motor 
Vehicles shall be converted to private plates 
unless prior to that date the agency or depart- 
ment that requested the maintenance of a con- 
fidential file has supplied the Director of the 
State Bureau of Investigation with the infor- 
mation required under G.S. 20-39.1(e), as en- 
acted by this subsection (a) of this section |s. 
6.14(a) of Session Laws 2001-424].” Section 
6.14(h) of Session Laws 2001-424 provides that 
s. 6.14(b) is effective October 1, 2003, and that 
the remainder of the section is effective Sep- 

tember 26, 2001. 
Session Laws 2001-424, s. 1.2, provides: 

“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001’.” 

§ 20-40. Offices of Division. 

ART. 3. MOTOR VEHICLE ACT OF 1937 §20-42 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 36.5 is a 

severability clause. 
Effect of Amendments. — Session Laws 

2001-424, s. 6.14(b), effective October 1, 2003, 

in subsection (b) as enacted by s. 6.14(a) of 
Session Laws 2001-424, deleted “State or” pre- 
ceding “county officer or official” in the first 
sentence and substituted “local or federal” for 
“local, State, or federal” in the second sentence. 

Session Laws 2001-487, ss. 53 and 54, effec- 
tive December 16, 2001, in this section as 

enacted by Session Laws 2001-424, s. 6.14, 
inserted “the Department of Crime Control and 
Public Safety” in the introductory language of 
subsection (e); and substituted “publicly 
owned” for “State owned” in the first sentence of 

subsection (1). 

The Commissioner shall maintain an office in Raleigh, North Carolina, and 

in such places in the State as he shall deem necessary to properly carry out the 

provisions of this Article. (1937, c. 407, s. 5.) 

§ 20-41. Commissioner to provide forms required. 

The Commissioner shall provide suitable forms for applications, certificates 

of title and registration cards, registration number plates and all other forms 

requisite for the purpose of this Article, and shall prepay all transportation 

charges thereon. (1937, c. 407, s. 6.) 

§ 20-42. Authority to administer oaths and certify copies 

of records. 

(a) Officers and employees of the Division designated by the Commissioner 

are, for the purpose of administering the motor vehicle laws, authorized to 

administer oaths and acknowledge signatures, and shall charge for the 

acknowledgment of signatures a fee according to the following schedule: 

(1) One signature $2.00 

(2) Two signatures 3.00 

(3) Three or more signatures 4.00 

Funds received under the provisions of this subsection shall be used to 

defray a part of the costs of distribution of license plates, registration 

certificates and certificates of title issued by the Division. 

(b) The Commissioner and officers of the Division designated by the Com- 

missioner may prepare under the seal of the Division and deliver upon request 

a certified copy of any document of the Division for a fee. The fee for a 

document, other than an accident report under G.5S. 20-166.1, is five dollars 

($5.00). The fee for an accident report is four dollars ($4.00). A certified copy 
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shall be admissible in any proceeding in any court in like manner as the 
original thereof, without further certification. The certification fee does not 
apply to a document furnished for official use to a judicial official or to an 
official of the federal government, a state government, or a local government. 
CLO ST 5c OVeo 9b ce 48081961), C86 ls i A106 7 Ce GO Lece al corn ie 
TOI CR (49: 1975.6: (168s 51977) ce 7851979, c. 501s 7.2 LOSl cou ass. 
Uo LOU COGO, sel Logo, c. 191, S5..5:) 

Cross References. — As to copy of record 
kept by Commissioner, etc., certified by Com- 
missioner, as evidence, see § 8-37. 

CASE NOTES 

Division’s Records Are Competent to Es- 
tablish Status of License and Driving 
Privilege. — The records of the Department 
(now Division), properly authenticated, are 
competent for the purpose of establishing the 
status of a person’s operator’s license and driv- 
ing privilege. State v. Teasley, 9 N.C. App. 477, 
176 S.E.2d 838, appeal dismissed, 277 N.C. 
459, 177 S.E.2d 900 (1970); State v. Rhodes, 10 

N.C. App. 154, 177 S.E.2d 754 (1970). 
As Well as Actions Previously Taken by 

Division. — Records of the Department (now 
Division) are competent to prove, among other 
things, the status of an individual’s license and 
actions previously taken by the Department 
(now Division). State v. Mabry, 18 N.C. App. 
492, 197 S.E.2d 44 (1973). 

But Not to Prove Contents of Court 
Records. — Records of the Department (now 
Division) of Motor Vehicles are not competent 
to prove the contents of the records of a court of 
law. State v. Mabry, 18 N.C. App. 492, 197 
S.E.2d 44 (1973). 
Admissibility of Certified Copies of 

Records. — The effect of subsection (b) is to 
provide merely that properly certified copies of 
the Department’s (now Division’s) records are 
admissible in like manner as the original 
thereof. State v. Mabry, 18 N.C. App. 492, 197 
S.E.2d 44 (1978). 
There is no error in allowing a properly 

certified copy of a record of the Division to 
be read into evidence by the district attor- 

among the jurors. State v. Miller, 288 N.C. 582, 
220 S.E.2d 326 (1975). 
Defendant was entitled to have the con- 

tents of the official record of the status of 
his driver’s license limited, if he so re- 
quested, to the formal parts thereof, including 
the certification and seal, plus the fact that 
under official action of the Department (now 
Division) of Motor Vehicles the defendant’s li- 
cense was in a state of revocation or suspension 
on the date he was charged with committing an 
offense under § 20-28. State v. Rhodes, 10 N.C. 
App. 154, 177 S.E.2d 754 (1970). 

No Restriction on General Rule as to 
Stamped, Printed or Typewritten Signa- 
tures. — This section does not impose upon the 
general rule that a stamped, printed or type- 
written signature is a good signature the re- 
striction that the signature be made under the 
hand of the person making it. State v. Watts, 
289 N.C. 445, 222 S.E.2d 389 (1976). 
Applied in State v. Moore, 247 N.C. 368, 101 

S.E.2d 26 (1957); State v. Blacknell, 270 N.C. 
103, 153 S.E.2d 789 (1967); State v. Hughes, 6 
N.C. App. 287, 170 S.E.2d 78 (1969). 
Quoted in State v. Parker, 20 N.C. App. 146, 

201 S.E.2d 35 (1973). 
Stated in State v. Corl, 250 N.C. 252, 108 

S.E.2d 608 (1959); State v. Knight, 261 N.C. 17, 
134 S.E.2d 101 (1964); State v. Letterlough, 6 
N.C. App. 36, 169 S.E.2d 269 (1969); State v. 
Carlisle, 20 N.C. App. 358, 201 S.E.2d 704 
(1973); State v. Salter, 29 N.C. App. 372, 224 

ney, as opposed to having the document passed  S.E.2d 247 (1976). 

§ 20-43. Records of Division. 

(a) All records of the Division, other than those declared by law to be 
confidential for the use of the Division, shall be open to public inspection 
during office hours in accordance with G.S. 20-43.1. A photographic image or 
signature recorded in any format by the Division for a drivers license or a 
special identification card is confidential and shall not be released except for 
law enforcement purposes. 

(b) The Commissioner, upon receipt of notification from another state or 
foreign country that a certificate of title issued by the Division has been 
surrendered by the owner in conformity with the laws of such other state or 
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foreign country, may cancel and destroy such record of certificate of title. (1937, 

CNTs 61947, 6 219"S "11971, c) 1070, 311975, C2 116;'s.; 1995. C4195, 

s. 1; 1997-4438, s. 32.25(d).) 

CASE NOTES 

Cited in Hodgson v. Hyatt Realty & Inv. Co., 
353 F. Supp. 1363 (M.D.N.C. 1973). 

§ 20-43.1. Disclosure of personal information in motor 
vehicle records. 

(a) The Division shall disclose personal information contained in motor 

vehicle records in accordance with the federal Driver’s Privacy Protection Act 

of 1994, as amended, 18 U.S.C. 8§ 2721, et seq. 

(b) As authorized in 18 U.S.C. § 2721, the Division shall not disclose 

personal information for the purposes specified in 18 (Vite Bake 7Ae lene kits 

(c) The Division shall not disclose personal information for the purposes 

specified in 18 U.S.C. § 2721(b)(12) unless the Division receives prior written 

permission from the person about whom the information is requested. (1997- 

443, s. 32.25(a); 1999-237, s. 27.9(b).) 

Editor’s Note. — Session Laws 1998-23, s. 
17.1, as amended by Session Laws 1998-212, s. 
27.18(a), had provided that notwithstanding 

any other provision of law, the Division of 

Motor Vehicles shall not disclose personal infor- 

18 U.S.C. § 2721(b)(12) prior to January 1, 
2000; and further provides that this section 
shall not expire until January 1, 2000. Session 
Laws 1999-237, s. 27.9(a), repealed Session 
Laws 1998-23, s. 17.1, as amended. 

mation in its records for purposes specified in 

§§ 20-43.2, 20-43.3: Reserved for future codification purposes. 

§ 20-43.4. Current list of licensed drivers to be provided to 
jury commissions. 

The Commissioner of Motor Vehicles shall provide to each county jury 

commission an alphabetical list of all persons that he has determined are 

residents of the county, who will be 18 years of age or older as of the first day 

of January of the following year, and licensed to drive a motor vehicle as of July 

1, 1983, and as of July 1 of each biennium thereafter, provided that if an 

annual jury list is being prepared under G.S. 9-2(a), the list to be provided to 

the county jury commission shall be provided annually. The list shall include 

those persons whose license to drive has been suspended, and those former 

licensees whose license has been canceled. The list shall contain the address 

and zip code of each driver, plus his date of birth and sex, and may be in either 

printed or computerized form, as requested by each county. The list so provided 

shall be used solely for jury selection purposes and no other. OSIM er 7204822; 

1983, c. 197, ss. 1, 1.1; c. 754; c. 768, s. 25.3.) 

§ 20-44. Authority to grant or refuse applications. 

The Division shall examine and determine the genuineness, regularity and 

legality of every application for registration of a vehicle and for a certificate of 

title therefor, and of any other application lawfully made in the Division, and 

may in all cases make investigation as may be deemed necessary or require 

additional information, and shall reject any such application if not satisfied of 

the genuineness, regularity, or legality thereof or the truth of any statement 
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contained therein, or for any other reason, when authorized by law. (1937, c. 
Ah, Se OR89 7D, col 162s. 5a) 

§ 20-45. Seizure of documents and plates. 

(a) The Division is hereby authorized to take possession of any certificate of 
title, registration card, permit, license, or registration plate issued by it upon 
expiration, revocation, cancellation, or suspension thereof, or which is ficti- 
tious, or which has been unlawfully or erroneously issued, or which has been 
unlawfully used. 

(b) Nothing contained herein or elsewhere shall be construed to require the 
Division to take possession of any certificate of title, registration card permit, 
license, or registration plate which has expired, been revoked, canceled or 
suspended or which is fictitious or which has been unlawfully or erroneously 
issued, or which has been unlawfully used. The Division may give notice to the 
owner, licensee or lessee of its authority to take possession of any ownership 
document, operator’s license, or plate and require that person to surrender it 
to the Commissioner or his officers or agents. Any person who fails to surrender 
the ownership document, operator’s license, or plate, or any duplicate thereof 
upon personal service of notice or within 10 days after receipt of notice by mail, 
as provided in G.S. 20-48, shall be guilty of a Class 2 misdemeanor. (1937, c. 
AQT, 8s. 10;-1975, c. 716, s. 5; 1981, c. 938, s. 2;°1993, c 539; s. 329: 1994 "hx. 
Sess., c. 24, s. 14(c).) 

§ 20-46: Repealed by Session Laws 1979, c. 99. 

§ 20-47. Division may summon witnesses and take testi- 
mony. 

(a) The Commissioner and officers of the Division designated by him shall 
have authority to summon witnesses to give testimony under oath or to give 
written deposition upon any matter under the jurisdiction of the Division. 
eee oe may require the production of relevant books, papers, or 
records. 

(b) Every such summons shall be served at least five days before the return 
date, either by personal service made by any person over 18 years of age or by 
registered mail, but return acknowledgment is required to prove such latter 
service. Failure to obey such a summons so served shall constitute a Class 2 
misdemeanor. The fees for the attendance and travel of witnesses shall be the 
same as for witnesses before the superior court. 

(c) The superior court shall have jurisdiction, upon application by the 
Commissioner, to enforce all lawful orders of the Commissioner under this 
section. (1937, c. 407, s. 12; 1975, c. 716, s. 5; 1993, c. 539, s. 330; 1994, Ex. 
Sess., c. 24, s. 14(c).) 

Cross References. — As to fees of witnesses persons convicted of misdemeanors for viola- 
generally, see § 7A-314. As to penalties for tions of this Article, see § 20-176. 

§ 20-48. Giving of notice. 

(a) Whenever the Division is authorized or required to give any notice under 
this Chapter or other law regulating the operation of vehicles, unless a different method of giving such notice is otherwise expressly prescribed, such 
notice shall be given either by personal delivery thereof to the person to be so notified or by deposit in the United States mail of such notice in an envelope with postage prepaid, addressed to such person at his address as shown by the 
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records of the Division. The giving of notice by mail is complete upon the 

expiration of four days after such deposit of such notice. Proof of the giving of 

notice in either such manner may be made by the certificate of any officer or 

employee of the Division or affidavit of any person over 18 years of age, naming 

the person to whom such notice was given and specifying the time, place, and 
manner of the giving thereof. 

(b) Notwithstanding any other provision of this Chapter at any time notice 

is now required by registered mail with return receipt requested, certified mail 

with return receipt requested may be used in lieu thereof and shall constitute 

valid notice to the same extent and degree as notice by registered mail with 

return receipt requested. 
(c) The Commissioner shall appoint such agents of the Division as may be 

needed to serve revocation notices required by this Chapter. The fee for service 

of a notice shall be fifty dollars ($50.00). (1937, c. 407, s. 13; 1955, c. 1187, s. 21; 

1971, c. 1231, s. 1; 1975, c. 326, s. 3; c. 716, s. 5; 1983, c. 761, s. 148; 1985, c. 

479, s. 171.) 

CASE NOTES 

Due Process Requirements Satisfied. — 
The provisions of this section, together with the 
provisions of § 20-16(d), relating to the right of 
review, and the provisions of § 20-25, relating 
to the right of appeal, satisfy the requirements 
of procedural due process. State v. Teasley, 9 
N.C. App. 477, 176 S.E.2d 838, appeal dis- 
missed, 277 N.C. 459, 177 S.E.2d 900 (1970). 

This section affords the defendant procedural 
due process with respect to the manner of 
giving him notice of the revocation or suspen- 
sion of his driving privileges. State v. Hayes, 31 
N.C. App. 121, 228 S.E.2d 460 (1976). 

Section Reasonably Calculated to Give 
Notice of Proposed and Actual Suspen- 
sion. — This section, providing for the manner 
in which notice is to be given, is reasonably 
calculated to assure that notice will reach the 
intended party and afford him the opportunity 
of resisting or avoiding the proposed suspen- 
sion, as well as to give him notification of the 
actual suspension of his operator’s license and 
driving privilege. State v. Teasley, 9 N.C. App. 
A477, 176 S.E.2d 838, appeal dismissed, 277 

N.C. 459, 177 S.E.2d 900 (1970). 
Compliance with Section as Construc- 

tive Notice of Suspension. — Compliance by 
the Department (now Division) with the proce- 
dure set forth in this section as to notice of 
suspension of an operator’s license and driving 
privilege constitutes constructive notice to the 
defendant that his license has been suspended. 
State v. Teasley, 9 N.C. App. 477, 176 S.E.2d 
838, appeal dismissed, 277 N.C. 459, 177 

S.E.2d 900 (1970). 
Prima Facie Presumption of Receipt 

from Mailing of Notice. — For purposes of a 

conviction for driving while one’s license is 

suspended or revoked, mailing of the notice 

under this section raises only a prima facie 

presumption that defendant received the notice 

and thereby acquired knowledge of the suspen- 
sion or revocation, and defendant is not by this 
section denied the right to rebut the presump- 
tion. State v. Atwood, 290 N.C. 266, 225 S.E.2d 
543 (1976); State v. Sellers, 58 N.C. App. 43, 
293 S.E.2d 226, cert. denied and appeal dis- 
missed, 306 N.C. 749, 295 S.E.2d 485 (1982). 

For purposes of a conviction for driving while 
license is suspended or revoked, mailing of the 
notice under this section raises only a prima 
facie presumption that defendant received the 
notice and thereby acquired knowledge of the 
suspension or revocation. Thus, defendant is 
not by this statute denied the right to rebut this 
presumption. State v. Curtis, 73 N.C. App. 248, 

326 S.E.2d 90 (1985). 
The State satisfies the burden of proving 

that defendant had knowledge at the time 

charged that his operator’s license was sus- 

pended or revoked when, nothing else appear- 

ing, it has offered evidence of compliance with 

the notice requirements of this section because 

of the presumption that he received notice and 

had such knowledge. State v. Chester, 30 N.C. 

App. 224, 226 S.E.2d 524 (1976); State v. Sell- 

ers, 58 N.C. App. 43, 293 S.E.2d 226, cert. 

denied and appeal dismissed, 306 N.C. 749, 295 

S_E.2d 485 (1982); State v. Curtis, 73 N.C. App. 

248, 326 S.E.2d 90 (1985). 

When there is some evidence to rebut 

the presumption of receipt of notice and 

knowledge, the issue of guilty knowledge 

is raised and must be determined by the jury 

under appropriate instruction from the trial 

court. State v. Sellers, 58 N.C. App. 43, 293 

S.E.2d 226, cert. denied and appeal dismissed, 

306 N.C. 749, 295 S.E.2d 485 (1982). 
The failure of the trial court to charge 

on knowledge of revocation pursuant to 
§ 20-28 in support of an aggravated sentence 
under § 20-141.5 was not erroneous where the 
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State’s evidence tended to show that it com- 
plied with the provisions for giving notice of 
revocation or suspension of a driver’s license 
found in this section and the defendant neither 
contested that evidence nor offered contrary 
evidence. State v. Funchess, 141 N.C. App. 302, 

540 S.E.2d 435 (2000). 
Defendant’s address is relevant to the 

charge of driving while his license was 
permanently revoked, since the State has 
the burden of proving that defendant had 
knowledge of the revocation prior to the date of 
his arrest in order to sustain a conviction. State 
v. Sellers, 58 N.C. App. 43, 293 S.E.2d 226, cert. 
denied and appeal dismissed, 306 N.C. 749, 295 
S.E.2d 485 (1982). 

Full Signature and Notarization Not Re- 
quired on Certificate of Notice. — There is 
nothing in this section which requires that the 
certificate to prove that the notice of revocation 
was mailed in accordance with the statute 
contain the full signature of the employee mak- 
ing the certificate or that such certificate be 
notarized. State v. Johnson, 25 N.C. App. 630, 
214 S.E.2d 278, cert. denied, 288 N.C. 247, 217 
S.E.2d 671 (1975). 

CH. 20. MOTOR VEHICLES §20-49 

Initialed certificate lacking notary’s authen- 
tication meets all the requirements of this 
section and provides prima facie evidence of the 
genuineness of such certificate, the truth of the 
statements made in such certificate, and the 
official character of the person who purportedly 
initialed and executed it. State v. Johnson, 25 

N.C. App. 630, 214 S.E.2d 278, cert. denied, 288 
N.C. 247, 217 S.E.2d 671 (1975). 
Admissibility of Copy of Division Order 

on Certification of Mailing of Original. — 
Certification by an employee of the Department 
(now Division) of Motor Vehicles that the orig- 
inal of an order of security requirement or 
suspension of driving privilege was mailed to 
defendant on a specified date at his address 
shown on the records of the Department (now 
Division) was sufficient to render admissible a 
copy of the document in a prosecution of defen- 
dant for driving while his license was sus- 
pended. State v. Herald, 10 N.C. App. 263, 178 
S.E.2d 120 (1970). ; 
Applied in State v. Hughes, 6 N.C. App. 287, 

170 S.E.2d 78 (1969); State v. Phillips, 25 N.C. 
App. 318, 212 S.E.2d 906 (1975); State v. Fin- 
ger, 72 N.C. App. 569, 324 S.E.2d 894 (1985). 

§ 20-49. Police authority of Division. 

The Commissioner and such officers and inspectors of the Division as he 
shall designate and all members of the Highway Patrol shall have the power: 

(1) Of peace officers for the purpose of enforcing the provisions of this 
Article and of any other law regulating the operation of vehicles or the 
use of the highways. 

(2) To make arrests upon view and without warrant for any violation 
committed in their presence of any of the provisions of this Article or 
other laws regulating the operation of vehicles or the use of the 
highways. 

(3) At all time to direct all traffic in conformance with law, and in. the 
event of a fire or other emergency or to expedite traffic or to insure 
safety, to direct traffic as conditions may require, notwithstanding the 
provisions of law. 

(4) When on duty, upon reasonable belief that any vehicle is being 
operated in violation of any provision of this Article or of any other law 
regulating the operation of vehicles to require the driver thereof to 
stop and exhibit his driver’s license and the registration card issued 
for the vehicle, and submit to an inspection of such vehicle, the 
registration plates and registration card thereon or to an inspection 
and test of the equipment of such vehicle. 

(5) To inspect any vehicle of a type required to be registered hereunder in 
any public garage or repair shop or in any place where such vehicles 
are held for sale or wrecking, for the purpose of locating stolen 
vehicles and investigating the title and registration thereof. 

(6) To serve all warrants relating to the enforcement of the laws regulat- 
ing the operation of vehicles or the use of the highways. 

(7) 

(8) 
persons involved. 
To investigate traffic accidents and secure testimony of witnesses or of 

To investigate reported thefts of motor vehicles, trailers and semitrail- , 
ers and make arrest for thefts thereof. 
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(9) For the purpose of determining compliance with the provisions of this 

Chapter, to inspect all files and records of the persons hereinafter 

designated and required to be kept under the provisions of this 
Chapter or of the registrations of the Division: 
a. Persons dealing in or selling and buying new, used or junked motor 

vehicles and motor vehicle parts; and 
b. Persons operating garages or other places where motor vehicles 

are repaired, dismantled, or stored. (1937, c. 407, s. 14; 1955, c. 

Hansel Opec Loms.D-, 1979, C989 

CASE NOTES 

Subdivisions (2) and (4) of this section 
are not irreconcilable with § 20-183. State 
v. Allen, 15 N.C. App. 670, 190 S.E.2d 714 
(1972), rev'd on other grounds, 282 N.C. 503, 

194 S.E.2d 9 (1973). 
Duties of an inspector for the Division of 

Motor Vehicles provide for the exercise of 
some portion of the sovereign power of 
the State, and as such said inspector is consid- 
ered a public officer immune from liability for 
mere negligence in the performance of his du- 
ties. Thompson Cadillac-Oldsmobile, Inc. v. 
Silk Hope Auto., Inc., 87 N.C. App. 467, 361 
S.E.2d 418 (1987). 

_ Inspection of a car’s identification num- 
ber differs from a search of a vehicle and 
seizure of its contents in one important aspect. 
The occupants of the car cannot harbor an 
expectation of privacy concerning the identifi- 
cation of the vehicle. State v. Baker, 65 N.C. 
App. 430, 310 S.E.2d 101 (1983), cert. denied, 
312 N.C. 85, 321 S.E.2d 900 (1984). 

A police officer should be freer to inspect the 
identification number without a warrant than 
he is to search a car for purely private property. 
State v. Baker, 65 N.C. App. 430, 310 S.E.2d 
101 (1983), cert. denied, 312 N.C. 85, 321 

S.E.2d 900 (1984). 
The state requires manufacturers to identify 

vehicles by affixing identification numbers 
which are also recorded in registries where the 
police and any interested person may inspect 
them. Since identification numbers are, at the 

least, quasi-public information, a search of that 
part of the car displaying the number is but a 
minimal invasion of a person’s privacy. State v. 
Baker, 65 N.C. App. 430, 310 S.E.2d 101 (1983), 
cert. denied, 312 N.C. 85, 321 S.E.2d 900 

(1984). 
Applied in State v. Clark, 21 N.C. App. 35, 

203 S.E.2d 103 (1974). 

Cited in State v. Francum, 39 N.C. App. 429, 

250 S.E.2d 705 (1979). 

Part 3. Registration and Certificates of Titles of Motor Vehicles. 

§ 20-50. Owner to secure registration and certificate of 

title; temporary registration markers. 

(a) A vehicle intended to be operated upon any highway of this State must 

be registered with the Division in accordance with G.S. 20-52, and the owner 

of the vehicle must comply with G.S. 20-52 before operating the vehicle. A 

vehicle that is leased to an individual who is a resident of this State is a vehicle 

intended to be operated upon a highway of this State. 

The Commissioner of Motor Vehicles or the Commissioner’s duly authorized 

agent is empowered to grant a special one-way trip permit to move a vehicle 

without license upon good cause being shown. When the owner of a vehicle 

leases the vehicle to a carrier of passengers or property and the vehicle is 

actually used by the carrier in the operation of its business, the license plates 

may be obtained by the lessee, upon written consent of the owner, after the 

certificate of title has been obtained by the owner. When the owner of a vehicle 

leases the vehicle to a farmer and the vehicle is actually used by the farmer in 

the operation of a farm, the license plates may be obtained by the farmer at the 

applicable farmer rate, upon written consent of the owner, after the certificate 

of title has been obtained by the owner. The lessee shall make application on 

an appropriate form furnished by the Division and file such evidence of the 

lease as the Division may require. 
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(b) The Division may issue a temporary license plate for a vehicle. A 
temporary license plate is valid for the period set by the Division. The period 
may not be less than 10 days nor more than 60 days. 
A person may obtain a temporary license plate for a vehicle by filing an 

application with the Division and paying the required fee. An application must 
be filed on a form provided by the Division. 

The fee for a temporary license plate that is valid for 10 days is three dollars 
($3.00). The fee for a temporary license plate that is valid for more than 10 
days is the amount that would be required with an application for a license 
plate for the vehicle. If a person obtains for a vehicle a temporary license plate 
that is valid for more than 10 days and files an application for a license plate 
for that vehicle before the temporary license plate expires, the person is not 
required to pay the fee that would otherwise be required for the license plate. 
A temporary license plate is subject to the following limitations and 

conditions: 
(1) It may be issued only upon proper proof that the applicant has met the 

applicable financial responsibility requirements. 
(2) It expires on midnight of the day set for expiration. 
(3) It may be used only on the vehicle for which issued and may not be 

transferred, loaned, or assigned to another. 
(4) If it is lost or stolen, the person who applied for it must notify the 

Division. 
(5) It may not be issued by a dealer. 
(6) The provisions of G.S. 20-63, 20-71, 20-110 and 20-111 that apply to 

license plates apply to temporary license plates insofar as possible. 
(1937, c.. 407, s. 15; 1943, c. 648: 1945:%e1, 956055371947 hea Oeees: 

/ 

1953, c. 831, s. 3; 1957, c. 246, s. 2: 1961 ce S60)-sed; 19639 on552)s87 
Is 1973, ¢. 919: 1975, c. 462:.¢. 7 1LOte ORC h1G6T Se 119950 304 sae 
1999-438, s. 26.) 

Local Modification. — Town of Lake 
Waccamaw: Session Laws 2001-356, s. 6. Town 
of Cary; 2001-485, s. 3. 
Legal Periodicals. — For note discussing 

the extension of the family purpose doctrine to 
motorcycles and private property, see 14 Wake 
Forest L. Rev. 699 (1978). 

CASE NOTES 

A “certificate of number” required by 
§ 75A-5 is not a “certificate of title” to be 
compared with that required by this section for 
vehicles intended to be operated on the high- 
ways. Lane v. Honeycutt, 14 N.C. App. 436, 188 
S.E.2d 604, cert. denied, 281 N.C. 622, 190 
S.E.2d 466 (1972). 
As to the applicability of the mandatory 

provisions of motor vehicles to mobile 
homes, see King Homes, Inc. v. Bryson, 273 
N.C. 84, 159 S.E.2d 329 (1968). 
Registration and Certificate of Title Not 

Required. — Where purchaser of real property 
did not need to transport permanently attached 
mobile home along the highways and had no 
intention of doing so, purchaser was not re- 
quired to register the mobile home nor to obtain 
a certificate of title; the mobile home was per- 
manently affixed to the land when the property 
was deeded to the debtors and all parties in- 
tended the transaction to be one involving the 
sale of real property. In re Meade, 174 Bankr. 

49 (Bankr. M.D.N.C. 1994). 
For comparison of mortgage registra- 

tion statute with prior similar statute, see 
Carolina Disct. Corp. v. Landis Motor Co., 190 
N.C. 157, 129.5, 414.(1925), 
Modular Homes. — Although the title to a 

modular home is initially acquired through a 
bill of sale, once installed title must pass by 
way of a real property deed unlike a mobile 
home or trailer which passes by transfer of a 
certificate of origin and motor vehicle title. 
Briggs v. Rankin, 127 N.C. App. 477, 491 S.E.2d 
234 (1997), aff'd, 348 N.C. 686, 500 S.E.2d 663 
(1998). 
Applied in Hawkins v. M & J Fin. Corp., 238 

N.C. 174, 77 S.E.2d 669 (1958). 
Quoted in Butler v. Green Tree Fin. Servic- 

ing Corp. (In re Wester), 229 Bankr. 348 
(Bankr. E.D.N.C. 1998). 

Stated in Southern Auto Fin. Co. v. Pittman, 
253 N.C. 550, 117 S.E.2d 423 (1960); Pilot 
Freight Carriers, Inc. v. Scheidt, 263 N.C. 737, 
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140 S.E.2d 383 (1965); Nationwide Mut. Ins. 
Co. v. Hayes, 276 N.C. 620, 174 S.E.2d 511 

(1970); Barclaysamerican/Credit Co. v. Riddle, 
57 N.C. App. 662, 292 S.E.2d 177 (1982). 

Cited in Community Credit Co. v. Norwood, 
257 N.C. 87, 125 S.E.2d 369 (1962); State v. 
White, 3 N.C. App. 31, 164 S.E.2d 36 (1968); 
United States v. Powers, 439 F.2d 373 (4th Cir. 
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1971); Ferguson v. Morgan, 282 N.C. 83, 191 

S.E.2d 817 (1972); Williams v. Wachovia Bank 

& Trust Co., 292 N.C. 416, 233 S.E.2d 589 
(1977); Peoples Sav. & Loan Assoc. v. Citicorp 
Acceptance Co., 103 N.C. App. 762, 407 S.E.2d 
251 (1991); State v. Hudson, 103 N.C. App. 708, 

407 S.E.2d 583 (1991). 

OPINIONS OF ATTORNEY GENERAL 

This section requires the owner of a 
motor vehicle to register the vehicle and 
obtain a certificate of title from the Depart- 
ment (now Division) of Motor Vehicles. See 

opinion of Attorney General to Mr. Eric L. 
Gooch, Director, Sales and Use Tax Division, 

North Carolina Department of Revenue, 40 

N.C.A.G. 446 (1969). 

§ 20-50.1: Repealed by Session Laws 1979, c. 574, s. 5. 

Cross References. — For present provi- 
sions covering the subject matter of the re- 
pealed section, see § 20-51, subdivision (9). 

§ 20-50.2: Repealed by Session Laws 1991, c. 624, s. 4. 

§ 20-50.3. Division to furnish county assessors registra- 

tion lists. 

On the tenth day of each month the Division shall send to each county 

assessor a list of vehicles registered under the staggered system for which 

registration was renewed or a new registration was obtained in that county 

during the second month preceding that date, with the name and address of 

each vehicle owner. On the tenth day of March the Division shall send to each 

county assessor a list of the following vehicles registered under the annual 

system with the name and address of each vehicle owner: 

(1) Vehicles for which registration was renewed in that county during the 

period beginning the preceding December 1. 

(2) Vehicles for which a new registration was obtained in that county 

during the preceding December. (1991, c. 624, s. 9; 1991 (Reg. Sess., 

1992), c. 961, s. 11.) 

§ 20-50.4. Division to refuse to register vehicles on which 

taxes are delinquent and when there is a fail- 

ure to meet court-ordered child support obli- 

gations. 

(a) Delinquent Property Taxes. — Upon receiving the list of motor vehicle 

owners and motor vehicles sent by county tax collectors pursuant to G.S. 

105-330.7, the Division shall refuse to register for the owner named in the list 

any vehicle identified in the list until either the vehicle owner presents the 

Division with a paid tax receipt identifying the vehicle for which registration 

was refused or the county certifies to the Division that the tax has been paid. 

The Division shall not refuse to register a vehicle for a person, not named in 

the list, to whom the vehicle has been transferred in good faith. Where a motor 

vehicle owner named in the list has transferred the registration plates from 

the motor vehicle identified in the list to another motor vehicle pursuant to 
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G.S. 20-64 during the first vehicle’s tax year, the Division shall refuse 
registration of the second vehicle until the vehicle owner presents the Division 
with a paid tax receipt identifying the vehicle from which the plates were 
transferred or the county certifies to the Division that the tax has been paid. 
The certification must be in the form and contain the information required by 
the Division. 

(b) Delinquent Child Support Obligations. — Upon receiving a report from 
a child support enforcement agency that sanctions pursuant to G.S. 110- 
142.2(a)(3) have been imposed, the Division shall refuse to register a vehicle 
for the owner named in the report until the Division receives certification 
pursuant to G.S. 110-142.2 that the payments are no longer considered 
delinquent. (1991, c. 624, s. 5; 1995, c. 538, s. 2(g); 1995 (Reg. Sess., 1996), c. 
TAL ssh 1 25) 

§ 20-51. Exempt from registration. 

The following shall be exempt from the requirement of registration and 
certificate of title: 

(1) Any such vehicle driven or moved upon a highway in conformance with 
the provisions of this Article relating to manufacturers, dealers, or 
nonresidents. 

(2) Any such vehicle which is driven or moved upon a highway only for the 
purpose of crossing such highway from one property to another. 

(3) Any implement of husbandry, farm tractor, road construction or 
maintenance machinery or other vehicle which is not self-propelled 
that was designed for use in work off the highway and which is 
operated on the highway for the purpose of going to and from such 
nonhighway projects. 

(4) ey vehicle owned and operated by the government of the United 
tates. 

(5) Farm tractors equipped with rubber tires and trailers or semitrailers 
when attached thereto and when used by a farmer, his tenant, agent, 
or employee in transporting his own farm implements, farm supplies, 
or farm products from place to place on the same farm, from one farm 
to another, from farm to market, or from market to farm. This 
exemption shall extend also to any tractor, implement of husbandry, 
and trailer or semitrailer while on any trip within a radius of 10 miles 
from the point of loading, provided that the vehicle does not exceed a 
speed of 35 miles per hour. This section shall not be construed as 
granting any exemption to farm tractors, implements of husbandry, 
and trailers or semitrailers which are operated on a for-hire basis, 
whether money or some other thing of value is paid or given for the 
use of such tractors, implements of husbandry, and trailers or semi- 
trailers. 

(6) Any trailer or semitrailer attached to and drawn by a properly licensed 
motor vehicle when used by a farmer, his tenant, agent, or employee 
in transporting unginned cotton, peanuts, soybeans, corn, hay, to- 
bacco, silage, cucumbers, potatoes, fertilizers or chemicals purchased 
or owned by the farmer or tenant for personal use in implementing 
husbandry, irrigation pipes, loaders, or equipment owned by the 
farmer or tenant from place to place on the same farm, from one farm 
to another, from farm to gin, from farm to dryer, or from farm to 
market, and when not operated on a for-hire basis. The term “trans- 
porting” as used herein shall include the actual hauling of said 
products and all unloaded travel in connection therewith. 

(7) Those small farm trailers known generally as tobacco-handling trail- 
ers, tobacco trucks or tobacco trailers when used by a farmer, his 
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tenant, agent or employee, when transporting or otherwise handling 
tobacco in connection with the pulling, tying or curing thereof. 

(8) Any vehicle which is driven or moved upon a highway only for the 
purpose of crossing or traveling upon such highway from one side to 
the other provided the owner or lessee of the vehicle owns the fee or a 
leasehold in all the land along both sides of the highway at the place 
or crossing. 

(9) Mopeds as defined in G.S. 20-4.01(27)d1. 
(10) Devices which are designed for towing private passenger motor 

vehicles or vehicles not exceeding 5,000 pounds gross weight. These 

devices are known generally as “tow dollies.” A tow dolly is a 

two-wheeled device without motive power designed for towing dis- 

abled motor vehicles and is drawn by a motor vehicle in the same 

manner as a trailer. 
(11) Devices generally called converter gear or dollies consisting of a 

tongue attached to either a single or tandem axle upon which is 

mounted a fifth wheel and which is used to convert a semitrailer to a 

full trailer for the purpose of being drawn behind a truck tractor and 

semitrailer. 
(12) Motorized wheelchairs or similar vehicles not exceeding 1,000 

pounds gross weight when used for pedestrian purposes by a handi- 

capped person with a mobility impairment as defined in G.S. 20-37.5. 

(13) Any vehicle registered in another state and operated temporarily 

within this State by a public utility, a governmental or cooperative 

provider of utility services, or a contractor for one of these entities for 

the purpose of restoring utility services in an emergency outage. 

(1937, c. 407, s. 16; 1943, c. 500; 1949, c. 429; 1951, c. 705, s. 2; 1953, 

c. 826, ss. 2, 3; c. 1316, s. 1; 1961, cc. 334, 817; 1963, c. 145; 1965, c. 

1146; 1971, c. 107; 1973, cc. 478, 757, 964; 1979, c. 574, s. 6; 1981 (Reg. 

Sess., 1982), c. 1286; 1983, cc. 288, 732; 1987, c. 608; 1989, c. 157, s. 2; 

1991, c. 411, s. 4; 1995, c. 50, s. 4; 1999-281, s. 2.) 

Cross References. — As to manufacturers 
and dealers, see § 20-79. As to nonresidents, 

see § 20-83. 

CASE NOTES 

Farm tractors are not to be considered Quoted in Butler v. Green Tree Fin. Servic- 

motor vehicles within the statute relating to ing Corp. (In re Wester), 229 Bankr. 348 

registration and certificates of titles of motor (Bankr. E.D.N.C. 1998). 

vehicles. Brown v. Fidelity & Cas. Co., 241 N.C. Cited in Hawkins v. M & J Fin. Corp., 238 

666, 86 S.E.2d 433 (1955). N.G.. 174,.77 S.E.2d 669 (1953). 

§ 20-52. Application for registration and certificate of ti- 

tle. 

(a) An owner of a vehicle subject to registration must apply to the Division 

for a certificate of title, a registration plate, and a registration card for the 

vehicle. To apply, an owner must complete an application form provided by the 

Division. The application form must request all of the following information 

and may request other information the Division considers necessary: 

(1) The owner’s name. 
(1a) If the owner is an individual, the following information: 

a. The owner’s mailing address and residence address. 

b. The owner’s social security number. 
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(1b) If the owner is a firm, a partnership, a corporation, or another entity, 
the address of the entity. 

(2) A description of the vehicle, including the following: 
a. The make, model, type of body, and vehicle identification number of 

the vehicle. 
b. Whether the vehicle is new or used and, if a new vehicle, the date 

the manufacturer or dealer sold the vehicle to the owner and the 
date the manufacturer or dealer delivered the vehicle to the 
owner. 

(3) A statement of the owner’s title and of all liens upon the vehicle, 
including the names and addresses of all lienholders in the order of 
their priority, and the date and nature of each lien. 

The application form must contain the disclosures concerning the request for 
an applicant’s social security number required by section 7 of the federal 
Privacy Act of 1974, Pub. L. No. 93-579. In accordance with 42 U.S.C. 
405(c)(2)(C)(v), the Division may disclose a social security number obtained 
under this subsection only for the purpose of administering the motor vehicle 
registration laws and may not disclose the social security number for any other 
purpose. The social security number of a person who applies to register a 
vehicle or of a person in whose name a vehicle is registered is therefore not a 
public record. A violation of the disclosure restrictions is punishable as 
provided in 42 U.S.C. 405(c)(2)(C)(vii). 

(b) When such application refers to a new vehicle purchased from a 
manufacturer or dealer, such application shall be accompanied with a manu- 
facturer’s certificate of origin that is properly assigned to the applicant. If the 
new vehicle is acquired from a dealer or person located in another jurisdiction 
other than a manufacturer, the application shall be accompanied with such 
evidence of ownership as is required by the laws of that jurisdiction duly 
assigned by the disposer to the purchaser, or, if no such evidence of ownership 
be required by the laws of such other jurisdiction, a notarized bill of sale from 
the disposer, (1937, c. 407, s. 17: 1961,-c, 835! ssh2; 35 19755 C.716%52 0: L998 
e, 183) s..2;51993 (Ree. Sess., 1994); c# 7507535) 

CASE NOTES 

A mobile home is a motor vehicle, and is 
subject to the mandatory provisions of the stat- 
utes relating to the registration of motor vehi- 
cles in this State. King Homes, Inc. v. Bryson, 
273 N.C. 84, 159 S.E.2d 329 (1968). 
Duty of Care of Lienholder. — Trial court 

did not err in dismissing counterclaim based on 
defendants’ contention that because lienholder 
controlled the processes of perfecting its secu- 
rity interest and obtaining the certificate of 
title, it owed the debtor-purchaser a duty of 
care with regard to completing these matters, 
as defendants did not establish the existence of 

a duty of care owed to them by plaintiff on the 
basis of statute. NCNB Nat’] Bank v. Gutridge, 
94 N.C. App. 344, 380 S.E.2d 408, cert. denied, 
325 N.C. 432, 384 S.E.2d 539 (1989). 

Applied in State v. Baker, 65 N.C. App. 430, 
310 S.E.2d 101 (1983). 

Cited in Community Credit Co. v. Norwood, 
257 N.C. 87, 125 S.E.2d 369 (1962); Ferguson v. 
Morgan, 282 N.C. 83, 191 S.E.2d 817 (1972); 
Peoples Sav. & Loan Assoc. v. Citicorp Accep- 
tance Co., 103 N.C. App. 762, 407 S.E.2d 251 
(1991). 

§ 20-52.1. Manufacturer’s certificate of transfer of new 
motor vehicle. 

(a) Any manufacturer transferring a new motor vehicle to another shall, at 
the time of the transfer, supply the transferee with a manufacturer’s certificate 
of origin assigned to the transferee. 
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(b) Any dealer transferring a new vehicle to another dealer shall, at the time 
of transfer, give such transferee the proper manufacturer’s certificate assigned 
to the transferee. 

(c) Upon sale of a new vehicle by a dealer to a consumer-purchaser, the 
dealer shall execute in the presence of a person authorized to administer oaths 
an assignment of the manufacturer’s certificate of origin for the vehicle, 
including in such assignment the name and address of the transferee and no 
title to a new motor vehicle acquired by a dealer under the provisions of 
subsections (a) and (b) of this section shall pass or vest until such assignment 
is executed and the motor vehicle delivered to the transferee. 
Any dealer transferring title to, or an interest in, a new vehicle shall deliver 

the manufacturer’s certificate of origin duly assigned in accordance with the 
foregoing provision to the transferee at the time of delivering the vehicle, 
except that where a security interest is obtained in the motor vehicle from the 
transferee in payment of the purchase price or otherwise, the transferor shall 
deliver the manufacturer’s certificate of origin to the lienholder and the 
henholder shall forthwith forward the manufacturer’s certificate of origin 
together with the transferee’s application for certificate of title and necessary 
fees to the Division. Any person who delivers or accepts a manufacturer’s 
certificate of origin assigned in blank shall be guilty of a Class 2 misdemeanor, 
unless done in accordance with subsection (d) of this section. 

(d) When a manufacturer’s statement of origin or an existing certificate of 
title on a motor vehicle is unavailable, a motor vehicle dealer licensed under 
Article 12 of this Chapter may also transfer title to another by certifying in 
writing in a sworn statement to the Division that all prior perfected liens on 
the vehicle have been paid and that the motor vehicle dealer, despite having 
used reasonable diligence, is unable to obtain the vehicle’s statement of origin 
or certificate of title. The Division is authorized to develop a form for this 
purpose. The filing of a false sworn certification with the Division pursuant to 
this subsection shall constitute a Class H felony. The dealer shall hold 
harmless the consumer-purchaser from any damages arising from the use of 
the procedure authorized by this subsection. (1961, c. 835, s. 4; 1967, c. 863; 
1975, c. 716, s. 5; 1993, c. 539, s. 331; 1994, Ex. Sess., c. 24, s. 14(c); 2000-182, 
s. 1.) 

Effect of Amendments. — Session Laws 
2000-182, s. 1, effective May 1, 2001, and ap- 
plicable to offenses occurring on or after that 
date, added “unless done in accordance with 
subsection (d) of this section” in the second 
paragraph in subsection (c); and added subsec- 
tion (d). 
Legal Periodicals. — For 1984 survey, “The 

Application of the North Carolina Motor Vehi- 
cle Act and the Uniform Commercial Code to 

the Sale of Motor Vehicles by Consignment,” see 
63 N.C.L. Rev. 1105 (1985). 

For note on the conflict between the North 

Carolina Motor Vehicle Act and the UCC, see 65 

N.C.L. Rev. 1156 (1987). 

CASE NOTES 

A mobile home is a motor vehicle, and is 

subject to the mandatory provisions of the stat- 
utes relating to the registration of motor vehi- 
cles in this State. King Homes, Inc. v. Bryson, 
273 N.C. 84, 159 S.E.2d 329 (1968). 

This section is one segment of an entire 
statutory scheme of police regulations de- 
signed and intended to provide a simple expe- 
ditious mode of tracing titles to motor vehicles 
so as to (1) facilitate the enforcement of the 
highway safety statutes, (2) minimize the haz- 
ards of theft, and (3) provide safeguards 

against fraud, imposition, and sharp practices 
in connection with the sale and transfer of 
motor vehicles. American Clipper Corp. v. 
Howerton, 311 N.C. 151, 316 S.E.2d 186 (1984). 

This section was designed for the pro- 
tection of the public generally, to regulate 
the transfer of new motor vehicles from manu- 
facturers to dealers and, ultimately, to consum- 
ers. American Clipper Corp. v. Howerton, 311 
N.C. 151, 316 S.E.2d 186 (1984). 

This section was not designed to provide 
a method for manufacturers to protect 
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themselves against their dealers’ defaults 
by withholding manufacturer’s statements of 
origin on vehicles transferred to dealers for 
ultimate sale to consumers. American Clipper 
Corp. v. Howerton, 311 N.C. 151, 316 S.E.2d 
186 (1984). 
Subsection (a) of this section is not per- 

missive. American Clipper Corp. v. Howerton, 
311 N.C. 151, 316 S.E.2d 186 (1984). 
Duty of Care of Lienholder. — Trial court 

did not err in dismissing counterclaim based on 
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controlled the processes of perfecting its secu- 
rity interest and obtaining the certificate of 
title, it owed the debtor-purchaser a duty of 
care with regard to completing these matters, 
as defendants did not establish the existence of 
a duty of care owed to them by plaintiff on the 
basis of statute. NCNB Nat’! Bank v. Gutridge, 
94 N.C. App. 344, 380 S.E.2d 408, cert. denied, 
325 N.C. 432, 384 S.E.2d 539 (1989). 

Cited in Bank of Alamance v. Isley, 74 N.C. 
App. 489, 328 S.E.2d 867 (1985). 

defendants’ contention that because lienholder 

§ 20-53. Application for specially constructed, recon- 
structed, or foreign vehicle. 

(a) In the event the vehicle to be registered is a specially constructed, 
reconstructed, or foreign vehicle, such fact shall be stated in the application, 
and with reference to every foreign vehicle which has been registered outside 
of this State, the owner shall surrender to the Division all registration cards 
and certificates of title or other evidence of such foreign registration as may be 
in his possession or under his control, except as provided in subsection (b) 
hereof. | 

(b) Where, in the course of interstate operation of a vehicle registered in 
another state, it is desirable to retain registration of said vehicle in such other 
state, such applicant need not surrender, but shall submit for inspection said 
evidence of such foreign registration, and the Division in its discretion, and 
upon a proper showing, shall register said vehicle in this State but shall not 
issue a certificate of title for such vehicle. 

(c), (d) Repealed by Session Laws 1965, c. 734, s. 2. (1937, c. 407, s. 18; 1949, 
675; L953 cxSoo boo ieec.. 1305; 19654. (ots Alon Ce 1 OS aod) 

Legal Periodicals. — For comment on 
former subsection (c) of this section, see 27 
N.C.L. Rev. 471 (1949). 

§ 20-54. Authority for refusing registration or certificate 
of title. | 

The Division shall refuse registration or issuance of a certificate of title or 
any transfer of registration upon any of the following grounds: 

(1) The application contains a false or fraudulent statement, the applicant 
has failed to furnish required information or reasonable additional 
information requested by the Division, or the applicant is not entitled 
to the issuance of a certificate of title or registration of the vehicle 
under this Article. 

(2) The vehicle is mechanically unfit or unsafe to be operated or moved 
upon the highways. | s 

(3) The Division has reasonable ground to believe that the vehicle is a 
stolen or embezzled vehicle, or that the granting of registration or the 
issuance of a certificate of title would constitute a fraud against the 
ea owner or another person who has a valid lien against the 
vehicle. 

(4) The registration of the vehicle stands suspended or revoked for any 
reason as provided in the motor vehicle laws of this State. 

(5) The required fee has not been paid. 
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(6) The vehicle is not in compliance with the emissions inspection require- 
ments of Part 2 of Article 3A of this Chapter or a civil penalty assessed 
as a result of the failure of the vehicle to comply with that Part has not 
been paid. 

(7) The Division has been notified that the motor vehicle has been seized 
by a law enforcement officer and is subject to forfeiture pursuant to 
G.S. 20-28.2, et seq., or any other statute. However, the Division shall 
not prevent the renewal of existing registration prior to an order of 
forfeiture. 

(8) The vehicle is a golf cart or utility vehicle. (1937, c. 407, s. 19; 1975, c. 
716, s. 5; 1993 (Reg. Sess., 1994), c. 754, s. 7; 1998-182, s. 9; 2001-356, 
Sao.) 

Local Modification. — Town of Lake Effect of Amendments. — Session Laws 
Waccamaw: 2001-356, s. 6. Town of Cary; 2001- 2001-356, s. 3, effective August 1, 2001, added 
485, s. 3. subdivision (8). 
Cross References. — As to fees, see § 20- 

85. 

§ 20-54.1. Forfeiture of right of registration. 

(a) Upon receipt of notice of conviction of a violation of an offense involving 
impaired driving while the person’s license is revoked as a result of a prior 
impaired driving license revocation as defined in G.S. 20-28.2, the Division 
shall revoke the registration of all motor vehicles registered in the convicted 
person’s name and shall not register a motor vehicle in the convicted person’s 
name until the convicted person’s license is restored. Upon receipt of notice of 
revocation of registration from the Division, the convicted person shall 
surrender the registration on all motor vehicles registered in the convicted 
person’s name to the Division within 10 days of the date of the notice. 

(b) Upon receipt of a notice of conviction under subsection (a) of this section, 
the Division shall revoke the registration of the motor vehicle seized, and the 
owner shall not be allowed to register the motor vehicle seized until the 
convicted operator’s drivers license has been restored. The Division shall not 
revoke the registration of the owner of the seized motor vehicle if the owner is 
determined to be an innocent owner. The Division shall revoke the owner’s 
registration only after the owner is given an opportunity for a hearing to 
demonstrate that the owner is an innocent owner as defined in G.S. 20-28.2. 
Upon receipt of notice of revocation of registration from the Division, the owner 
shall surrender the registration on the motor vehicle seized to the Division 
within 10 days of the date of the notice. (1998-182, s. 10.) 

Editor’s Note. — Session Laws 1998-182,s. tracts entered, and motor vehicles seized on or 
39, made this section effective December 1, after that date. 
1998 and applicable to offenses committed, con- 

§ 20-55. Examination of registration records and index of 
seized, stolen, and recovered vehicles. 

The Division, upon receiving application for any transfer of registration or 
for original registration of a vehicle, other than a new vehicle sold by a North 
Carolina dealer, shall first check the engine and serial numbers shown in the 
application with its record of registered motor vehicles, and against the index 
of seized, stolen and recovered motor vehicles required to be maintained by 
this Article. (1937, c. 407, s. 20; 1971, c. 1070, s. 2; 1975, c. 716, s. 5; 1998-182, 
etd.) 
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§ 20-56. Registration indexes. 

(a) The Division shall file each application received, and when satisfied as to 
the genuineness and regularity thereof, and that the applicant is entitled to 
register such vehicle and to the issuance of a certificate of title, shall register 
the vehicle therein described and keep a record thereof as follows: 

(1) Under a distinctive registration number assigned to the vehicle; 
(2) Alphabetically, under the name of the owner; 
(3) Under the motor number or any other identifying number of the 

vehicle; and 
(4) In the discretion of the Division, in any other manner it may deem 

advisable. 
(b) Repealed by Session Laws 2001, c. 424, s. 6.14(g), effective September 

26, 2001. (1937, c. 407, s. 201/2; 1949, ¢..5838y 8s) 5.1971, c. 10'70,.s.3;,1975.¢; 
716, s. 5; 1991, c. 58, s. 2; 2001-424, s. 6.14(g).) 

Cross References. — For requirements re- 
garding marking and issuance of license plates 
for publicly owned vehicles, see § 20-39.1. 

Editor’s Note. — Session Laws 2001-424, s. 

6.14(c), provides: “All information placed in a 
confidential file pursuant to the provisions of 
G.S. 20-56(b) prior to the effective date of this 
section [s. 6.14 of Session Laws 2001-424] may 
remain in that file through December 31, 2001, 
unless that confidential registration expires 
prior to that date. Effective January 1, 2002, all 
confidential license plates issued by the Divi- 
sion of Motor Vehicles shall be converted to 
private plates unless prior to that date the 
agency or department that requested the main- 
tenance of a confidential file has supplied the 
Director of the State Bureau of Investigation 
with the information required under G.S. 20- 
39.1(e), as enacted by this subsection (a) of this 
section [s. 6.14(a) of Session Laws 2001-424].” 
Section 6.14(h) of Session Laws 2001-424 pro- 
vides that s. 6.14(b) is effective October 1, 2003, 

and that the remainder of the section is effec- 
tive September 26, 2001. 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001’.” 

Session Laws 
severability clause. 

Session Laws 2001-424, s. 36.38, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Effect of Amendments. — Session Laws 
2001-424, s. 6.14(g), effective September 26, 
2001, repealed subsection (b), relating to main- 
tenance of a separate registration file for vehi- 
cles bearing private tags owned or leased for 
use by individuals in certain categories. 

2001-424, s. 36.5 is a 

CASE NOTES 

Stated in Hawkins v. M & J Fin. Corp., 238 
N.C. 174, 77 S.E.2d 669 (1953). 

§ 20-57. Division to issue certificate of title and registra- 
tion card. 

(a) The Division upon registering a vehicle shall issue a registration card 
and a certificate of title as separate documents. 

(b) The registration card shall be delivered to the owner and shall contain 
upon the face thereof the name and address of the owner, space for the owner’s 
signature, the registration number assigned to the vehicle, and a description of 
the vehicle as determined by the Commissioner, provided that if there are more 
than two owners the Division may show only two owners on the registration 
card and indicate that additional owners exist by placing after the names listed 
et al.” An owner may obtain a copy of a registration card issued in the owner’s 
name by applying to the Division for a copy and paying the fee set in G.S. 
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(c) Every owner upon receipt of a registration card, shall write his signature 
thereon with pen and ink in the space provided. Every such registration card 
shall at all times be carried in the vehicle to which it refers or in the vehicle to 
which transfer is being effected, as provided by G.S. 20-64 at the time of its 
operation, and such registration card shall be displayed upon demand of any 
peace officer or any officer of the Division: Provided, however, any person 
charged with failing to so carry such registration card shall not be convicted if 
he produces in court a registration card theretofore issued to him and valid at 
the time of his arrest: Provided further, that in case of a transfer of a license 
plate from one vehicle to another under the provisions of G.S. 20-72, evidence 
of application for transfer shall be carried in the vehicle in leu of the 
registration card. 

(d) The certificate of title shall contain upon the face thereof the identical 
information required upon the face of the registration card except the abbre- 
viation “et al.” if such appears and in addition thereto the name of all owners, 
the date of issuance and all liens or encumbrances disclosed in the application 
for title. All such liens or encumbrances shall be shown in the order of their 
priority, according to the information contained in such application. 

(e) The certificate of title shall contain upon the reverse side an assignment 
of title or interest and warranty by registered owner or registered dealer. The 
purchaser’s application for North Carolina certificate of title shall be made on 
a form prescribed by the Commissioner and shall include a space for notation 
of liens and encumbrances on the vehicle at the time of transfer. 

(f) Certificates of title upon which liens or encumbrances are shown shall be 
delivered or mailed by the Division to the holder of the first lien or encum- 
brance. 

(g) Certificates of title shall bear thereon the seal of the Division. 
(h) Certificates of title need not be renewed annually, but shall remain valid 

until canceled by the Division for cause or upon a transfer of any interest 
shown therein. (1937, c. 407, s. 21; 1943, c. 715; 1961, c. 360, s. 2; c. 835, s. 5; 
Wba8cioD24s4 2; 1973,.0:17 27.) 764, ss. 1-3) c. 111831975; ¢: 7163's. 5;:1979,:c. 
1389; 1981, c. 690, s. 20; 1983, c. 252; 1991, c. 193, s. 7.) 

Cross References. — As to authority for Legal Periodicals. — For survey of 1980 
consumer finance licensee under Article 15 of | commercial law, see 59 N.C.L. Rev. 1079 (1981). 
Chapter 53 to collect from borrower recording 
fees required pursuant to § 20-58 et seq., see 
§ 53-177. 

CASE NOTES 

Applied in Oroweat Employees Credit Cited in Community Credit Co. v. Norwood, 
Union v. Stroupe, 48 N.C. App. 338, 269S.E.2d 257 N.C. 87, 125 S.E.2d 369 (1962); Peoples 
211 (1980). Sav. & Loan Assoc. v. Citicorp Acceptance Co., 

Stated in Hawkins v. M & J Fin. Corp., 238 103 N.C. App. 762, 407 S.K.2d 251 (1991); State 
N.C. 174, 77 S.E.2d 669 (1953); State v. Green, v. Hudson, 103 N.C. App. 708, 407 S.E.2d 583 
103 N.C. App. 38, 404 S.E.2d 363 (1991). (1991). 

§ 20-58. Perfection by indication of security interest on 
certificate of title. 

(a) Except as provided in G.S. 20-58.8, a security interest in a vehicle of a 
type for which a certificate of title is required shall be perfected only as 
hereinafter provided. 

(1) If the vehicle is not registered in this State, the application for 
notation of a security interest shall be the application for certificate of 
title provided for in G.S. 20-52. 
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(2) If the vehicle is registered in this State, the application for notation of 
a security interest shall be in the form prescribed by the Division, 
signed by the debtor, and contain the date of application of each 
security interest, and name and address of the secured party from 
whom information concerning the security interest may be obtained. 
The application must be accompanied by the existing certificate of 
title unless in the possession of a prior secured party. If there is an 
existing certificate of title issued by this or any other jurisdiction in 
the possession of a prior secured party, the application for notation of 
the security interest shall in addition contain the name and address of 
such prior secured party. An application for notation of a security 
interest may be signed by the secured party instead of the debtor 
when the application is accompanied by documentary evidence of the 
applicant’s security interest in that motor vehicle signed by the debtor 
and by affidavit of the applicant stating the reason the debtor did not 
sign the application. In the event the certificate cannot be obtained for 
recordation of the security interest, when title remains in the name of 
the debtor, the Division shall cancel the certificate and issue a new 
certificate of title listing all the respective security interests. 

(3) If the application for notation of security interest is made in order to 
continue the perfection of a security interest perfected in another 
jurisdiction, it may be signed by the secured party instead of the 
debtor. Such application shall be accompanied by documentary evi- 
dence of a perfected security interest. No such application shall be 
valid unless an application for a certificate of title has been made in 
North Carolina. The security interest perfected herein shall be subject 
to the provisions set forth in G.S. 20-58.5. 

(b) When a manufacturer’s statement of origin or an existing certificate of 
title on a motor vehicle is unavailable, a first lienholder who holds a valid 
license as a motor vehicle dealer issued by the Commissioner under Article 12 
of this Chapter or his designee may file a notarized copy of an instrument 
creating and evidencing a security interest in the motor vehicle with the 
Division of Motor Vehicles. A filing pursuant to this subsection shall constitute 
constructive notice to all persons of the security interest in the motor vehicle 
described in the filing. The constructive notice shall be effective from the date 
of the filing if the filing is made within 20 days after the date of the security 
agreement. The constructive notice shall date from the date of the filing with 
the Division if it is made more than 20 days after the date of the security 
agreement. The notation of a security interest created under this subsection 
shall automatically expire 60 days after the date of the creation of the security 
interest, or upon perfection of the security interest as provided in subsection 
(a) of this section, whichever occurs first. A security interest notation made 
under this subsection and then later perfected under subsection (a) of this 
section shall be presumed to have been perfected on the date of the earlier 
filing. The Division may charge a fee not to exceed ten dollars ($10.00) for each 
notation of security interest filed pursuant to this subsection. The fee shall be 
credited to the Highway Fund. A false filing with the Division pursuant to this 
subsection shall constitute a Class H felony. (1937, c. 407, s. 22; 1955, c. 554, 
s. 2; 1961, c. 835, s. 6; 1969, c. 838, s. 1; 1975, c. 716, s. 5; 1979, c. 145, ss. 1, 2; 
c. 199; 2000-182, s. 2.) 

Effect of Amendments. — Session Laws _ tion (a) and added subsection (b). 
2000-182, s. 2, effective May 1, 2001, and ap- Legal Periodicals. — For case law survey 
plicable to offenses occurring on or after that as to credit transactions, see 44 N.C.L. Rev. 956 
date, designated the first paragraph as subsec- (1966). 
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CASE NOTES 

Editor’s Note. — Some of the cases cited 
below were decided under this section prior to 
the 1969 revision of §§ 20-58 through 20-58.8. 

Legislative Intent Regarding Security 
Interest in Mobile Home. — The legislature 
intended that this section provide the exclusive 
method for a first mortgagee to perfect a secu- 
rity interest in a mobile home. Peoples Sav. & 
Loan Assoc. v. Citicorp Acceptance Co., 1038 
N.C. App. 762, 407 S.E.2d 251, cert. denied, 330 
DMCw197.-412 §.E.2d 59 4991), 
Purpose. — The manifest purpose of this 

and the following sections is to provide notice 
by recording the security interest on the certif- 
icate of title. Ferguson v. Morgan, 14 N.C. App. 
520, 188 S.E.2d 672, rev’d on other grounds, 
282 N.C. 83, 191 S.E.2d 817 (1972). 

Scope. — With reference to vehicles subject 
to registration with the Division of Motor Vehi- 
cles, the provisions of § 20-58 et seq. are the 
exclusive statutory authority governing the 
perfecting of security interests in motor vehi- 
cles. In re Holder, 94 Bankr. 395 (Bankr. 
M.D.N.C. 1988), aff’d, 892 F.2d 29 (1989). 

Sale Contemplating Regular Use Sub- 
jects Vehicle to Statute. — Once a sale of an 
automobile has occurred contemplating regular 
use, whether it be a sale of a complete or 
limited interest, the vehicle is then subject to 
North Carolina’s certificate of title statute, 
§ 20-58 et seq. Bank of Alamance v. Isley, 74 
N.C. App. 489, 328 S.E.2d 867 (1985). 
Provisions of the Uniform Commercial 

Code as to the place for filing financing 
statements have no application to vehicles 
subject to registration with the Department 
(now Division) of Motor Vehicles. Ferguson v. 
Morgan, 282 N.C. 83, 191 S.E.2d 817 (1972). 
Recordation on Certificate of Title Re- 

quired. — Security interests in vehicles re- 
quiring registration and certificates of title may 
be perfected only if recorded on the certificate of 
title. In re Meade, 174 Bankr. 49 (Bankr. 
M.D.N.C. 1994). 
Recordation of Lien in County of Resi- 

dence Unnecessary. — It is no longer neces- 
sary to record the mortgage or other lien on 
vehicles required to be registered under the 
State motor vehicle laws in the county where 
the debtor resides. Ferguson v. Morgan, 282 
N.C. 88, 191 S.E.2d 817 (1972). 

The certificate of title issued by the Depart- 
ment (now Division) now fixes the priority of 
liens. It is no longer necessary to record the 
mortgage or other lien in the county where the 
debtor resides. Community Credit Co. v. 
Norwood, 257 N.C. 87, 125 S.E.2d 369 (1962). 
Pledge Not Prohibited. — No language of 

the 1961 act amending this section expressly 
prohibited the creation of a pledge. Wachovia 

Bank & Trust Co. v. Wayne Fin. Co., 262 N.C. 
711, 138 S.E.2d 481 (1964). 
The legislature did not intend to pre- 

vent a mortgagee with actual possession 
from acquiring a lien having priority over 
liens not then perfected, Wachovia Bank & 
Trust Co. v. Wayne Fin. Co., 262 N.C. 711, 138 
S.E.2d 481 (1964). 
Duty of Care of Lienholder. — Trial court 

did not err in dismissing counterclaim based on 
defendants’ contention that because lienholder 
controlled the processes of perfecting its secu- 
rity interest and obtaining the certificate of 
title, it owed the debtor-purchaser a duty of 
care with regard to completing these matters, 
as defendants did not establish the existence of 
a duty of care owed to them by plaintiff on the 
basis of statute. NCNB Nat’l Bank v. Gutridge, 
94 N.C. App. 344, 380 S.E.2d 408, cert. denied, 
325 N.C. 482, 384 S.E.2d 539 (1989). 
Perfection of Federal Tax Lien on Motor 

Vehicle. — While the normal method for re- 
cording a lien on a motor vehicle is to record it 
on the certificate of title, § 20-58.8(b)(2) makes 
that method of perfecting a lien expressly inap- 
plicable to federal tax liens. In re Williams, 109 
Bankr. 179 (Bankr. W.D.N.C. 1989). 
A federal tax lien attaches to all real and 

personal property of the debtors pursuant to 
federal law, and is perfected by the filing of a 
notice of tax lien. Where that was accomplished 
in accordance with federal regulation and § 44- 

68.1(b)(2) (see now § 44-68.10 et seq.), the IRS 
lien attached to and was secured by debtors’ 
automobiles, regardless of the fact that no lien 
was noted on the automobiles’ titles. In re 
Williams, 109 Bankr. 179 (Bankr. W.D.N.C. 

1989). 
When a levy has been made on an auto- 

mobile pursuant to an execution, it is the 
duty of the officer to report the levy to the 
Department (now Division) in a form pre- 
scribed by it. The levy so reported is subordi- 
nate to all liens therefore noted on the certifi- 
cate. Community Credit Co. v. Norwood, 257 
N.C. 87, 125 S.E.2d 369 (1962). 
As to plaintiff’s estoppel from asserting 

lien on vehicles where it did nothing to 
perfect its security interest, see Wayne Fin. 
Corp. v. Shivar, 8 N.C. App. 489, 174 S.E.2d 876 
(1970). 
Late-perfected security interest is not 

retroactively valid against an innocent 
third party who acquired an automobile for 
value. Bank of Alamance v. Isley, 74 N.C. App. 
489, 328 S.E.2d 867 (1985). 
A security interest in a mobile home is 

subject to the same perfection requirements as 
an automobile. Carter v. Holland (In re 
Carraway), 65 Bankr. 51 (Bankr. E.D.N.C. 
1986). 
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Plaintiff's argument that owner no longer 
intended to operate her mobile home upon the 
highway did not nullify defendant’s properly 
perfected security interest in the mobile home. 
Peoples Sav. & Loan Assoc. v. Citicorp Accep- 
tance Co., 103 N.C. App. 762, 407 S.E.2d 251, 
cert. denied, 330 N.C. 197, 412 S.E.2d 59 

(1991). 
Stated in Nationwide Mut. Ins. Co. v. Hayes, 

ZIG IN Grae620. 114.) SeoepoL beac Lodo) 
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Barclaysamerican/Credit Co. v. Riddle, 57 N.C. 
App. 662, 292 S.E.2d 177 (1982); Butler v. 
Green Tree Fin. Servicing Corp. (In re Wester), 
229 Bankr. 348 (Bankr. E.D.N.C. 1998). 

Cited in Moser v. Employers Com. Union 
Ins. Co. of Am., 25 N.C. App. 309, 212 S.E.2d 
664 (1975); Paccar Fin. Corp. v. Harnett 
Transf., Inc., 51 N.C. App. 1, 275 S.E.2d 243 
(1981); In re Millerburg, 61 Bankr. 125 (Bankr. 
E.D.N.C. 1986). 

OPINIONS OF ATTORNEY GENERAL 

Perfection of Security Interest. — A secu- 
rity interest in a motor vehicle is not valid 
against third parties unless perfected by appli- 
cation for notation upon the certificate of title 
for the vehicle as provided in this and the 

following sections. See opinion of Attorney Gen- 
eral to Mr. Eric L. Gooch, Director, Sales and 
Use Tax Division, North Carolina Department 
of Revenue, 40 N.C.A.G. 446 (1969). 

§ 20-58.1. Duty of the Division upon receipt of application 
for notation of security interest. 

(a) Upon receipt of an application for notation of security interest, the 
required fee and accompanying documents required by G.S. 20-58, the Divi- 
sion, if it finds the application and accompanying documents in order, shall 
either endorse upon the certificate of title or issue a new certificate of title 
containing, the name and address of each secured party, and the date of 
perfection of each security interest as determined by the Division. The Division 
shall deliver or mail the certificate to the first secured party named in it and 
shall also notify the new secured party that his security interest has been 
noted upon the certificate of title. 

(b) If the certificate of title is in the possession of some prior secured party, 
the Division, when satisfied that the application is in order, shall procure the 
certificate of title from the secured party in whose possession it is being held, 
for the sole purpose of noting the new security interest. Upon request of the 
Division, a secured party in possession of a certificate of title shall forthwith 
deliver or mail the certificate of title to the Division. Such delivery of the 
certificate does not affect the rights of any secured party under his security 
ao. Wa (1961, c. 835, s. 6; 1969, c..838, s. 1; 1975, c..716,:s..5; 1979, ci145; 
S¥3: 

Legal Periodicals. — For 1984 survey, “The 
Application of the North Carolina Motor Vehi- 
cle Act and the Uniform Commercial Code to 

the Sale of Motor Vehicles by Consignment,” see 
63 N.C.L. Rev. 1105 (1985). 

CASE NOTES 

Date of Perfection of Lien. — Section cifically to the date of perfection of the lien, the 
20-58.2 provides expressly that the security 
interest evidenced by a security agreement is 
perfected as of the date of delivery of the 
application to the Department (now Division) 
and payment of the required fee. Ferguson vy. 
Morgan, 282 N.C. 83, 191 S.E.2d 817 (1972). 

Where both owner and creditor did all they 
were required to do and could do to perfect lien, 
under § 20-58.2, which relates solely and spe- 

security interest was perfected as of the date of 
delivery of the application to the Department 
(now Division). Ferguson v. Morgan, 282 N.C. 
83, 191 S.E.2d 817 (1972). 
Late-perfected security interest is not 

retroactively valid against an innocent 
third party who acquired an automobile for 
value. Bank of Alamance v. Isley, 74 N.C. App. 
489, 328 S.E.2d 867 (1985). 
Quoted in Wayne Fin. Corp. v. Shivar, 8 N.C. 
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App. 489, 174 S.E.2d 876 (1970); Ferguson v. 
Morgan, 282 N.C. 83, 191 S.E.2d 817 (1972). 

§ 20-58.2. Date of perfection. 

If the application for notation of security interest with the required fee is 

delivered to the Division within 20 days after the date of the security 

agreement, the security interest is perfected as of the date of the execution of 

the security agreement. Otherwise, the security interest is perfected as of the 

date of delivery of the application to the Division. (1961, c. 835, s. 6; 1969, c. 
838, s. 1; 1975, c. 716, s. 5; 1991, c. 414, s. 1.) 

CASE NOTES 

- Date of Perfection of Security Interest. 
— This section provides expressly that the 
security interest evidenced by a security agree- 
ment is perfected as of the date of delivery of 
the application to the Department (now Divi- 
sion) and payment of the required fee. 
Ferguson v. Morgan, 282 N.C. 83, 191 S.E.2d 

817 (1972). 
Where both owner and creditor did all they 

were required to do and could do to perfect lien, 
under this section, which relates solely and 
specifically to the date of perfection of the lien, 
the security interest was perfected as of the 
date of delivery of the application to the De- 
partment (now Division). Ferguson v. Morgan, 
282 N.C. 83, 191 S.E.2d 817 (1972). 
Under this section, perfection of the security 

interest in a motor vehicle occurs when the 
application and proper fee are delivered to the 
Division of Motor Vehicles. Bank of Alamance v. 
Isley, 74 N.C. App. 489, 328 S.E.2d 867 (1985). 

Perfection by notation on an automobile’s 
certificate of title occurs when the application 
and proper fee are delivered to the DMV. In re 
Millerburg, 61 Bankr. 125 (Bankr. E.D.N.C. 

1986). 
Late-perfected security interest is not 

retroactively valid against an innocent 

third party who acquired an automobile for 
value. Bank of Alamance v. Isley, 74 N.C. App. 
489, 328 S.E.2d 867 (1985). 
Relation Back of Lien. — The lien, if the 

agreement to pay is filed with the Department 
(now Division) within 10 (now 20) days from its 
date, relates back to the day the hen was 
created. Wachovia Bank & Trust Co. v. Wayne 

Fin. Co., 262 N.C. 711, 188 S.E.2d 481 (1964), 
decided under § 20-58 as it stood before the 
1969 revision of §§ 20-58 through 20-58.8. 

In order for the date of perfection to relate 
back to the purchase date or date of creation of 
the security interest, proper application must 
be made to the Division of Motor Vehicles on or 
within 10 (now 20) days from the date of 
purchase. In re Holder, 94 Bankr. 395 (Bankr. 
M.D.N.C. 1988), aff’d, 892 F.2d 29 (1989). 

Quoted in Carter v. Holland (In re 

Carraway), 65 Bankr. 51 (Bankr. K.D.N.C. 

1986); Wachovia Bank & Trust Co. v. Bringle, 

892 F.2d 29 (4th Cir. 1989). 

Stated in Peoples Sav. & Loan Assoc. Vv. 

Citicorp Acceptance Co., 103 N.C. App. 762, 407 

S.E.2d 251 (1991). 

Cited in Wachovia Bank & Trust Co. v. 

Holder, 94 Bankr. 394 (M.D.N.C. 1988). 

§ 20-58.3. Notation of assignment of security interest on 

certificate of title. 

An assignee of a security interest may have the certificate of title endorsed 

or issued with the assignee named as the secured party, upon delivering to the 

Division on a form prescribed by the Division, with the required fee, an 

assignment by the secured party name d in the certificate together with the 

certificate of title. The assignment must contain the address of the assignee 

from which information concerning the security interest may be obtained. If 

the certificate of title is in the possession of some other secured party the 

procedure prescribed by G.S. 20-58.1(b) shall be followed. (1961, c. 835, s. 6; 

1969, c. 838, s. 1; 1975, c. 716, s. 5.) 

Legal Periodicals. — For note on commer- 

cial reasonableness and the public sale in 
North Carolina, see 17 Wake Forest L. Rev. 153 

(1981). 

351 



§20-58.4 CH. 20. MOTOR VEHICLES §$20-58.5 

§ 20-58.4. Release of security interest. 

(a) Upon the satisfaction or other discharge of a security interest in a vehicle 
for which the certificate of title is in the possession of the secured party, the 
secured party shall within 10 days after demand and, in any event, within 30 
days, execute a release of his security interest, in the space provided therefor 
on the certificate or as the Division prescribes, and mail or deliver the 
certificate and release to the next secured party named therein, or if none, to 
the owner or other person authorized to receive the certificate for the owner. 

(b) Upon the satisfaction or other discharge of a security interest in a vehicle 
for which the certificate of title is in the possession of a prior secured party, the 
secured party whose security interest is satisfied shall within 10 days execute 
a release of his security interest in such form as the Division prescribes and 
mail or deliver the same to the owner or other person authorized to receive the 
same for the owner. 

(c) An owner, upon securing the release of any security interest in a vehicle 
shown upon the certificate of title issued therefor, may exhibit the documents 
evidencing such release, signed by the person or persons making such release, 
and the certificate of title to the Division which shall, when satisfied as to the 
genuineness and regularity of the release, issue to the owner either a new 
certificate of title in proper form or an endorsement or rider attached thereto 
showing the release of the security interest. 

(d) If an owner exhibits documents evidencing the release of a security 
interest as provided in subsection (c) of this section but is unable to furnish the 
certificate of title to the Division because it is in possession of a prior secured 
party, the Division, when satisfied as to the genuineness and regularity of the 
release, shall procure the certificate of title from the person in possession 
thereof for the sole purpose of noting thereon the release of the subsequent 
security interest, following which the Division shall return the certificate of 
title to the person from whom it was obtained and notify the owner that the 
release has been noted on the certificate of title. 

(e) If it is impossible for the owner to secure from the secured party the 
release contemplated by this section, the owner may exhibit to the Division 
such evidence as may be available showing satisfaction or other discharge of 
the debt secured, together with a sworn affidavit by the owner that the debt 
has been satisfied, which the Division may treat as a proper release for 
purposes of this section when satisfied as to the genuineness, truth and 
sufficiency thereof. Prior to cancellation of a security interest under the 
provisions of this subsection, at least 15 days’ notice of the pendency thereof 
shall be given to the secured party at his last known address by the Division 
by registered letter. (1961, c. 835, s. 6; 1969, c. 838, s. 1; 1975, c. 716, s. 5.) 

§ 20-58.5. Duration of security interest in favor of corpo- 
rations which dissolve or become inactive. 

Any security interest recorded in favor of a corporation which, since the 
recording of such security interest, has dissolved or become inactive for any 
reason, and which remains of record as a security interest of such corporation 
for a period of more than three years from the date of such dissolution or 
becoming inactive, shall become null and void and of no further force and 
effect. (1961, c. 835, s. 6; 1969, c. 838, s. 1; 1979, c. 145, s. 4.) | 

Cross References. — As to perfection of 
security interest, see § 20-58. 
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§ 20-58.6. Duty of secured party to disclose information. 

A secured party named in a certificate of title shall, upon written request of 

the Division, the owner or another secured party named on the certificate, 

disclose information when called upon by such person, within 10 days after his 

lien shall have been paid and satisfied, and any person convicted under this 

section shall be fined not more than fifty dollars ($50.00) or imprisoned not 
more than 30 days. (1937, c. 407, s. 23; 1975, c. 716, s. 5.) 

§ 20-58.7. Cancellation of certificate. 

The cancellation of a certificate of title shall not, in and of itself, affect the 

validity of a security interest noted on it. (1961, c. 835, s. 6; 1969, c. 838, s. 1) 

CASE NOTES 

Cited in Peoples Sav. & Loan Assoc. v. 
Citicorp Acceptance Co., 103 N.C. App. 762, 407 
S:2d 251° (1991). 

§ 20-58.8. Applicability of §§ 20-58 to 20-58.8; use of term 

“lien”. 

(a) Repealed by Session Laws 2000, c. 169, s. 30, effective July 1, 2001. 

(b) The provisions of G.S. 20-58 through 20-58.8 inclusive shall not apply to 

or affect: 
(1) Alien given by statute or rule of law for storage of a motor vehicle or 

to a supplier of services or materials for a vehicle; 

(2) Alien arising by virtue of a statute in favor of the United States, this 

State or any political subdivision of this State; or 

(3) A security interest in a vehicle created by a manufacturer or by a 

dealer in new or used vehicles who holds the vehicle in his inventory. 

(c) When the term “lien” is used in other sections of this Chapter, or has been 

used prior to October 1, 1969, with reference to transactions governed by G.S. 

20-58 through 20-58.8, to describe cont 

interests in personal property, the term 
ractual agreements creating security 

“lien” shall be construed to refer to a 

“security interest” as the term is used in G.S. 20-58 through 20-58.8 and the 

Uniform Commercial Code. (1961, c. 835, s. 6; 1969, c. 838, s. 1; 2000-169, s. 

30.) 

Effect of Amendments. — Session Laws 

2000-169, s. 30, effective July 1, 2001, repealed 

subsection (a), pertaining to the applicability of 

§§ 20-58 to 20-58.8 to perfection of security 

interests; and deleted the last sentence in sub- 

division (b)(3), which read “Such security inter- 

ests shall be performed by filing a financing 

statement under Article 9 of the Uniform Com- 

mercial Code.” 

Editor’s Note. — The Uniform Commercial 

Code, referred to in this section, is codified as 

Chapter 25, § 25-1-101 et seq. 

CASE NOTES 

Car held in inventory by a used car 

business fell within the provisions of subdivi- 

sion (b)(3) of this section and § 25-9-302(3)(b). 

North Carolina Nat'l Bank v. Robinson, 78 N.C. 

App. 1, 336 S.E.2d 666 (1985). 

Perfection of Federal Tax Lien on Motor 

Vehicle. — While the normal method for re- 

cording a lien on a motor vehicle is to record it 

on the certificate of title, subdivision (b)(2) 

makes that method of perfecting a lien ex- 

pressly inapplicable to federal tax liens. In re 

Williams, 109 Bankr. 179 (Bankr. W.D.N.C. 

1989). 

A federal tax lien attaches to all real and 

personal property of the debtors pursuant to 

federal law, and is perfected by the filing of a 
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notice of tax lien. Where that was accomplished noted on the automobiles’ titles. In re Williams, 
in this case in accordance with federal regula- 109 Bankr. 179 (Bankr. W.D.N.C. 1989). 
tion and former § 44-68.1(b)(2), the IRS lien Applied in American Clipper Corp. V. 

attached to and was secured by debtors’ auto- Howerton, 311 N.C. 151, 316 S.E.2d 186 (1984). 
mobiles, regardless of the fact that no lien was 

§ 20-58.9: Repealed by Session Laws 1969, c. 838, s. 3. 

§ 20-58.10. Effective date of §§ 20-58 to 20-58.9. 

The provisions of G.S. 20-58 through 20-58.9 inclusive shall be effective and 
relate to the perfecting and giving notice of security interests entered into on 
and after January 1, 1962. (1961, c. 835, s. 6.) 

CASE NOTES 

Applied in Community Credit Co. v. Cited in Peoples Sav. & Loan Assoc. v. 
Norwood, 257 N.C. 87, 125 S.E.2d 369 (1962); Citicorp Acceptance Co., 103 N.C. App. 762, 407 
Ferguson v. Morgan, 282 N.C. 83, 191 S.E.2d S.E.2d 251 (1991). 
S17 (1972). 

§ 20-59. Unlawful for lienor who holds certificate of title 
not to surrender same when lien satisfied. 

It shall be unlawful and constitute a Class 3 misdemeanor for a lienor who 
holds a certificate of title as provided in this Article to refuse or fail to 
surrender such certificate of title to the person legally entitled thereto, when 
called upon by such person, within 10 days after his lien shall have been paid 
ae satisfied. (1937, c. 407, s. 23; 1993, c. 539, s. 3382; 1994, Ex. Sess., c. 24, s. 
14(c).) 

§ 20-60. Owner after transfer not liable for negligent op- 
eration. 

The owner of a motor vehicle who has made a bona fide sale or transfer of his 
title or interest, and who has delivered possession of such vehicle and the 
certificate of title thereto properly endorsed to the purchaser or transferee, 
shall not be liable for any damages thereafter resulting from negligent 
operation of such vehicle by another. (1937, c. 407, s. 24.) 

§ 20-61. Owner dismantling or wrecking vehicle to return 
evidence of registration. 

Any owner dismantling or wrecking any vehicle shall forward to the Division 
the certificate of title, registration card and other proof of ownership, and the 
registration plates last issued for such vehicle, unless such plates are to be 
transferred to another vehicle of the same owner. In that event, the plates shall 
be retained and preserved by the owner for transfer to such other vehicle. No 
person, firm or corporation shall dismantle or wreck any motor vehicle without 
first complying with the requirements of this section. The Commissioner upon 
receipt of certificate of title and notice from the owner thereof that a vehicle 
has been junked or dismantled may cancel and destroy such record of 
re bi. (1937, c. 407, s. 25; 1947, c. 219, s. 3; 1961, c. 360, s. 3; 1975, 
oh x 8D: 

§ 20-62: Repealed by Session Laws 1993, c. 533, s. 9. 
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§ 20-63. Registration plates furnished by Division; re- 

quirements; replacement of regular plates 

with First in Flight plates; surrender and 
reissuance; displaying; preservation and 

cleaning; alteration or concealment of num- 

bers; commission contracts for issuance. 

(a) The Division upon registering a vehicle shall issue to the owner one 

registration plate for a motorcycle, trailer or semitrailer and for every other 

motor vehicle. Registration plates issued by the Division under this Article 

shall be and remain the property of the State, and it shall be lawful for the 

Commissioner or his duly authorized agents to summarily take possession of 

any plate or plates which he has reason to believe is being illegally used, and 

to keep in his possession such plate or plates pending investigation and legal 

disposition of the same. Whenever the Commissioner finds that any registra- 

tion plate issued for any vehicle pursuant to the provisions of this Article has 

become illegible or is in such a condition that the numbers thereon may not be 

readily distinguished, he may require that such registration plate, and its 

companion when there are two registration plates, be surrendered to the 

Division. When said registration plate or plates are so surrendered to the 

Division, a new registration plate or plates shall be issued in lieu thereof 

without charge. The owner of any vehicle who receives notice to surrender 

illegible plate or plates on which the numbers are not readily distinguishable 

and who willfully refuses to surrender said plates to the Division shall be 

guilty of a Class 2 misdemeanor. 
(b) Every license plate shall have displayed upon it the registration number 

assigned to the vehicle for which it is issued, the name of the State of North 

Carolina, which may be abbreviated, and the year number for which it is 

issued or the date of expiration. A plate issued for a commercial vehicle, as 

defined in G.S. 20-4.2(1), and weighing 26,001 pounds or more, must bear the 

word “commercial,” unless the plate is a special registration plate authorized 

in GS. 20-79.4 or the commercial vehicle is a trailer or is licensed for 6,000 

pounds or less. The plate issued for vehicles licensed for 7,000 pounds through 

96,000 pounds must bear the word “weighted”. 

A registration plate issued by the Division for a private passenger vehicle or 

for a private hauler vehicle licensed for 6,000 pounds or less, other than a 

Friends of the Great Smoky Mountains National Park special registration 

plate, shall be a “First in Flight” plate. A “First in Flight” plate shall have the 

words “First in Flight” printed at the top of the plate above all other letters and 

numerals. The background of the plate shall depict the Wright Brothers 

biplane flying over Kitty Hawk Beach, with the plane flying slightly upward 

and to the right. 
(c) Such registration plate and the required numerals thereon, except the 

year number for which issued, shall be of sufficient size to be plainly readable 

from a distance of 100 feet during daylight. 

(d) Registration plates issued for a motor vehicle other than a motorcycle, 

trailer, or semitrailer shall be attached thereto, one in the front and the other 

in the rear: Provided, that when only one registration plate is issued for a 

motor vehicle other than a truck-tractor, said registration plate shall be 

attached to the rear of the motor vehicle. The registration plate issued for a 

truck-tractor shall be attached to the front thereof. Provided further, that 

when only one registration plate is issued for a motor vehicle and this motor 

vehicle is transporting a substance that may adhere to the plate so as to cover 

or discolor the plate or if the motor vehicle has a mechanical loading device 

that may damage the plate, the registration plate may be attached to the front 

of the motor vehicle. 
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Any motor vehicle of the age of 35 years or more from the date of 
manufacture may bear the license plates of the year of manufacture instead of 
the current registration plates, if the current registration plates are main- 
tained within the vehicle and produced upon the request of any person. 

The Division shall provide registered owners of motorcycles and motorcycle 
trailers with suitably reduced size registration plates. 

(e) Preservation and Cleaning of Registration Plates. — It shall be the duty 
of each and every registered owner of a motor vehicle to keep the registration 
plates assigned to such motor vehicle reasonably clean and free from dust and 
dirt, and such registered owner, or any person in his employ, or who operates 
such motor vehicle by his authority, shall, upon the request of any proper 
officer, immediately clean such registration plates so that the numbers thereon 
may be readily distinguished, and any person who shall neglect or refuse to so 
clean a registration plate, after having been requested to do so, shall be guilty 
of a Class 3 misdemeanor. 

(f) Operating with False Numbers. — Any person who shall willfully 
operate a motor vehicle with a registration plate which has been repainted or 
altered or forged shall be guilty of a Class 2 misdemeanor. 

(g) Alteration, Disguise, or Concealment of Numbers. — Any operator of a 
motor vehicle who shall willfully mutilate, bend, twist, cover or cause to be 
covered or partially covered by any bumper, light, spare tire, tire rack, strap, 
or other device, or who shall paint, enamel, emboss, stamp, print, perforate, or 
alter or add to or cut off any part or portion of a registration plate or the figures 
or letters thereon, or who shall place or deposit or cause to be placed or 
deposited any oil, grease, or other substance upon such registration plates for 
the purpose of making dust adhere thereto, or who shall deface, disfigure, 
change, or attempt to change any letter or figure thereon, or who shall display 
a number plate in other than a horizontal upright position, shall be guilty ofa 
Class 2 misdemeanor. Any operator of a motor vehicle who shall otherwise 
intentionally cover any number or registration renewal sticker on a registra- 
tion plate with any material that makes the number or registration renewal 
sticker illegible commits an infraction and shall be fined under G.S. 14-8.1. 

(h) Commission Contracts for Issuance of Plates and Certificates. — All 
registration plates, registration certificates, and certificates of title issued by 
the Division, outside of those issued from the Raleigh offices of the Division and 
those issued and handled through the United States mail, shall be issued 
insofar as practicable and possible through commission contracts entered into 
by the Division for the issuance of the plates and certificates in localities 
throughout North Carolina with persons, firms, corporations or governmental 
subdivisions of the State of North Carolina. The Division shall make a 
reasonable effort in every locality, except as noted above, to enter into a 
commission contract for the issuance of the plates and certificates and a record 
of these efforts shall be maintained in the Division. In the event the Division 
is unsuccessful in making commission contracts, it shall issue the plates and 
certificates through the regular employees of the Division. Whenever registra- 
tion plates, registration certificates, and certificates of title are issued by the 
Division through commission contract arrangements, the Division shall pro- 
vide proper supervision of the distribution. Nothing contained in this subsec- 
tion will allow or permit the operation of fewer outlets in any county in this 
State than are now being operated. 
Commission contracts entered into by the Division under this subsection 

shall provide for the payment of compensation on a per transaction basis. The 
collection of the highway use tax shall be considered a separate transaction for 
which one dollar and twenty-seven cents ($1.27) compensation shall be paid. 
The performance at the same time of one or more of the remaining transactions 
listed in this subsection shall be considered a single transaction for which one 
dollar and forty-three cents ($1.43) compensation shall be paid. 
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A transaction is any of the following activities: 
(1) Issuance of a registration plate, a registration card, a registration 

renewal sticker, or a certificate of title. 
(2) Issuance of a handicapped placard or handicapped identification card. 
(3) Acceptance of an application for a personalized registration plate. 
(4) Acceptance of a surrendered registration plate, registration card, or 

registration renewal sticker, or acceptance of an affidavit stating why 

a person cannot surrender a registration plate, registration card, or 

registration renewal sticker. 
(5) Cancellation of a title because the vehicle has been junked. 

_ (6) Acceptance of an application for, or issuance of, a refund for a fee or a 

tax, other than the highway use tax. 
(7) Receipt of the civil penalty imposed by G.S. 20-309 for a lapse in 

financial responsibility or receipt of the restoration fee imposed by 

that statute. 

(8) Acceptance of a notice of failure to maintain financial responsibility for 

a motor vehicle. 

(8a) Collection of civil penalties imposed for violations of G.S. 20-183.8A. 

(Sb) Sale of one or more inspection stickers in a single transaction to a 

licensed inspection station. 
(9) Collection of the highway use tax. 

(10) Acceptance of a temporary lien filing. 

(i) Electronic Applications and Collections. — The Division is authorized to 

accept electronic applications for the issuance of registration plates, registra- 

tion certificates, and certificates of title, and to electronically collect fees and 

penalties. (1937, c. 407, s. 27; 1948, c. 726; 1951, c. 102, ss. 1-3; 1955, c. 119, s. 

1; 1961, c. 360, s. 4; c. 861, s. 2; 1963, c. 552, s. 6; c. 1071; 1965, c. 1088; 1969, 

c. 1140; 1971, c. 945; 1973, c. 629; 1975, c. 716, s. 5; 1979, c. 470, s. 1; ¢. 604, s. 

1; c. 917, s. 4; 1981, c. 750; c. 859, s. 76; 1983, c. 953; 38. 1-3; 1985, c. 257;1991 

(Reg. Sess., 1992), c. 1007, s. 32; 1993, c. 539, ss. 333-336; 1994, Ex. Sess., c. 24, 

s. 14(c); 1997-36, s. 1; 1997-443, s. 32.7(a); 1997-461, s. 1; 1998-160, s. 3; 

1998-212, ss. 15.4(a), 27.6(a); 1999-452, ss. 13, 14; 2000-182, s. 3; 2001-424, s. 

27.21; 2001-487, s. 50(c).) 

Editor’s Note. — Session Laws 1998-212, s. 
15.4(b), provides that the Great Smoky Moun- 
tains National Park special registration plate 

. shall have the words ‘First in Flight’ printed at 

the top of the plate and the background of the 
plate shall be the design submitted to the 

Division by Friends of the Great Smoky Moun- 

tains National Park. The background color and 

design shall allow numbers on the face of the 

plate to be readily distinguished. 
Session Laws 1998-212, s. 1.1 provides: “This 

act shall be known as the ‘Current Operations 

Appropriations and Capital Improvement Ap- 

propriations Act of 1998.” 

Session Laws 1998-212, s. 30.2 provides: “Ex- 

cept for statutory changes or other provisions 

that clearly indicate an intention to have effects 

beyond the 1998-99 fiscal year, the textual 

provisions of this act apply only to funds appro- 

priated for, and activities occurring during, the 

1998-99 fiscal year.” 

Session Laws 1998-212, s. 30.5 contains a 

severability clause. 
Session Laws 2000-67, s. 25.5, effective July 

1, 2000, creates the Commission to Study Com- 

mission Contracts for the Issuance of Motor 

Vehicle Registration Plates and Certificates 

and appropriates $25,000 from the Highway 

Fund to the General Assembly for the 2000- 

2001 fiscal year for Commission expenses. The 

Commission is to (1) review the history and 

policies leading to the enactiment of G.S. 20- 

63(h), (2) study the current implementation 

and consequences of that provision, (3) study 

how registration plates and certificates are 

issued in other states, (4) study the implica- 

tions and potential effects on the contract 

agents of the authority of the Division of Motor 

Vehicles to use electronic applications and col- 

lections authorized in G.S. 20-63(1), (5) study 

other factors related to the use of contract 

agents for the issuance of plates and certifi- 

cates, and (6) make findings and recommenda- 

tions on improving services related to issuance 

of registration plates and certificates to the 

citizens while reducing costs to the State. The 

Commission is to submit a final report of find- 

ings and recommendations to the General As- 
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sembly on or before the first day of the 2001 
General Assembly, at which time the Commis- 
sion shall terminate. 

Session Laws 2000-67, s. 1.1, provides: “This 
act shall be known as ‘The Current Operations 
and Capital Improvements Appropriations Act 
of 2000’.” 

Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001’.” 

Session Laws 
severability clause. 

Effect of Amendments. — Session Laws 
2000-182, s. 3, effective May 1, 2001, and ap- 
plicable to offenses occurring on or after that 
date, added subdivision (h)(10), reading “Accep- 
tance of a temporary lien filing.” 

Session Laws 2001-424, s. 27.21, effective 
July 1, 2001, in subsection (h), in the first 
paragraph, substituted “certificates,” for “certif- 
icates” in two places, deleted “said” following 

2001-424, s. 365 is a 
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“Raleigh offices of the”, substituted “the plates” 
for “such plates” in two places, substituted 
“North Carolina. The Division” for “North Caro- 
lina and the Division”, “noted above” for 

“hereinbefore noted”, “contracts,” for “contracts 

as hereinbefore set out”, “shall issue the plates” 
for “shall then issue said plates”, “the distribu- 
tion” for “such distribution”, deleted the former 
fourth sentence, which read: “Commission con- 

tracts entered under this subsection shall pro- 
vide for the payment of compensation for all 
transactions as set forth below.”; added the 

second paragraph; and deleted the former last 
paragraph, which read: “Performance at the 
same time of any combination of the items that 
are listed within each subdivision or are listed 
within subdivisions (1) through (8b) of this 
section is a single transaction for which a dollar 
and thirty-five cent ($1.35) compensation shall 
be paid. Performance of the item listed in 
subdivision (9) of this subsection in combina- 
tion with any other items listed in this subsec- 
tion is a separate transaction for which a one 
dollar and twenty cent ($1.20) compensation 
shall be paid.” 

Session Laws 2001-487, s. 50(c), effective 

December 16, 2001, in the first paragraph in 
subsection (b), inserted “and weighing 26,001 
pounds or more” in the second sentence, and 
added the last sentence. 

CASE NOTES 

License plates are a receipt for the priv- 
ilege of using North Carolina highways; 
thus any aid they give to commerce relates only 
to intrastate movements. Hodgson v. Hyatt 
Realty & Inv. Co., 353 F. Supp. 1363 (M.D.N.C. 
1973). 
The legislature did not intend to aid or 

facilitate the functioning of an interstate 
facility, in this case the State highways. 
Hodgson v. Hyatt Realty & Inv. Co., 353 F. 
Supp. 1363 (M.D.N.C. 1973). 
The tax collection from license sales un- 

der subsection (h) is essentially a local 
activity which Congress did not intend to 
include under the Fair Labor Standards Act. 
Hodgson v. Hyatt Realty & Inv. Co., 353 F. 
Supp. 1863 (M.D.N.C. 1973). 
And those commissioned to sell license 

plates are not dealing in interstate com- 
merce, but perform a general tax-collecting 
effort. Hodgson v. Hyatt Realty & Inv. Co., 353 
F. Supp. 1363 (M.D.N.C. 1973). 
Purpose of Subsection (h). — Subsection 

(h) of this section was intended to further the 
public convenience by setting up local license 
plate distribution points throughout the State, 
as well as to eliminate the necessity of employ- 

ing temporary Department (now Division) per- 
sonnel for a 45-day period between January 1 
and February 15 of each year when the vast 
bulk of the license plates are issued. Hodgson v. 
Hyatt Realty & Inv. Co., 353 F. Supp. 1363 
(M.D.N.C. 1973). 

A North Carolina license plate remains 
the property of the State and can be sum- 
marily seized under certain conditions under 
subsection (a). Hodgson v. Hyatt Realty & Inv. 
Co., 353 F. Supp. 1863 (M.D.N.C. 1973). 

Aiding and Abetting Unlawful Use of 
Plate. — Guilt attaches to anyone who know- 
ingly aids and abets the unlawful use of a 
license plate. Woodruff v. Holbrook, 255 N.C. 
740, 122 S.E.2d 709 (1961). 

The maximum punishment for a viola- 
tion of this section or § 20-111 would be that 

prescribed by § 20-176(b), namely, a fine of not 
more than $100.00 or imprisonment in the 

county or municipal jail for not more than 60 
days, or both such fine and imprisonment. 
State v. Tolley, 271 N.C. 459, 156 S.E.2d 858 
(1967). 

Cited in State v. Hudson, 103 N.C. App. 708, 
407 S.E.2d 583 (1991). 
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§ 20-63.1. Division may cause plates to be reflectorized. 

The Division of Motor Vehicles is hereby authorized to cause vehicle license 

plates for 1968 and future years to be completely treated with reflectorized 

materials designed to increase visibility and legibility of license plates at night. 

(1967, c. 8; 1975, c. 716, s. 5.) 

§ 20-64. Transfer of registration plates to another vehicle. 

(a) Except as otherwise provided in this Article, registration plates shall be 

retained by the owner thereof upon disposition of the vehicle to which 

assigned, and may be assigned to another vehicle, belonging to such owner and 

of a like vehicle category within the meaning of G.S. 20-87 and 20-88, upon 

proper application to the Division and payment of a transfer fee and such 

additional fees as may be due because the vehicle to which the plates are to be 

assigned requires a greater registration fee than that vehicle to which the 

license plates were last assigned. In cases where the plate is assigned to 

another vehicle belonging to such owner, and is not of a like vehicle category 

within the meaning of G.S. 20-87 and 20-88, the owner shall surrender the 

plate to the Division and receive therefor a plate of the proper category, and the 

unexpired portion of the fee originally paid by the owner for the plate so 

surrendered shall be a credit toward the fee charged for the new plate of the 

proper category. Provided, that the owner shall not be entitled to a cash refund 

when the registration fee for the vehicle to which the plates are to be assigned 

is less than the registration fee for that vehicle to which the license plates were 

last assigned. Provided, however, registration plates may not be transferred 

under this section after December 31 of the year for which issued. An owner 

assigning or transferring plates to another vehicle as provided herein shall be 

subject to the same assessments and penalties for use of the plates on another 

vehicle or for improper use of the plates, as he could have been for the use of 

the plates on the vehicle to which last assigned. Provided, however, that upon 

compliance with the requirements of this section, the registration plates of 

vehicles owned by and registered in the name of a corporation may be 

transferred and assigned to a like vehicle category within the meaning of G.S. 

20-87 and 20-88, upon the showing that the vehicle to which the transfer and 

assignment is to be made is owned by a corporation which is a wholly owned 

subsidiary of the corporation applying for such transfer and assignment. 

(b) Upon a change of the name of a corporation or a change of the name 

under which a proprietorship or partnership is doing business, the corporation, 

partnership or proprietorship shall forthwith apply for correction of the 

certificate of title of all vehicles owned by such corporation, partnership or 

proprietorship so as to correctly reflect the name of the corporation or the name 

under which the proprietorship or partnership is doing business, and pay the 

fees required by law. 
(c) Upon a change in the composition of a partnership, ownership of vehicles 

belonging to such partnership shall not be deemed to have changed so long as 

one partner of the predecessor partnership remains a partner in the reconsti- 

tuted partnership, but the reconstituted partnership shall forthwith apply for 

correction of the certificate of title of all vehicles owned by such partnership so 

as to correctly reflect the composition of the partnership and the name under 

which it is doing business, if any, and pay the fees required by law. 

(d) When a proprietorship or partnership 1s incorporated, the corporation 

shall retain license plates assigned to vehicles belonging to it and may use the 

same, provided the corporation applies for and obtains transfers of the 

certificates of title of all vehicles and pays the fees required by law. 

(e) Upon death of the owner of a registered vehicle, such registration shall 

continue in force as a valid registration until the end of the year for which the 
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license is issued unless ownership of the vehicle passes or is transferred to any 
person other than the surviving spouse before the end of the year. 

(f) The owner or transferor of a registered vehicle who surrenders the 
registration plate to the division may secure a refund for the unexpired portion 
of such plate prorated on a monthly basis, beginning the first day of the month 
following surrender of the plate to the division, provided the annual fee of such 
surrendered plate is sixty dollars ($60.00) or more. This refund may not exceed 
one half of the annual license fee. No refund shall be made unless the owner or 
transferor furnishes proof of financial responsibility on the registered vehicle 
effective until the date of the surrender of the plate. Proof of financial 
responsibility shall be furnished in a manner prescribed by the Commissioner. 
Any unauthorized refund may be recovered in the manner set forth in G.S. 
20-99. 

(g) The Commissioner of Motor Vehicles shall have the power to make such 
rules and regulations as he may deem necessary for the administration of 
transfers of license plates and vehicles under this Article. (1937, c. 407, s. 28; 
194562516. S21" 1947 0'c. 9140s. 151951, Co ee. c, S19, Si. t IO 1, C. aOUs meres 
19638;.cc. 1067, 1190; 1967, c. 995;'1973,'c. 1134. 1975, 'c. (16,8. 5; 19812c. 2279 

CASE NOTES 

Stated in Nationwide Mut. Ins. Co. v. Hayes, 
276 N.C. 620, 174 S.E.2d 511 (1970). 

§ 20-64.1: Repealed by Session Laws 1995 (Regular Session, 1996), c. 756, 
s. 6. 

Editor’s Note. — Section 62-278 in Chapter 
62 as rewritten is in substance a reenactment 

of this former section. 

§ 20-64.2. Permit for emergency use of registration plate. 

The Commissioner may, if in his opinion it is equitable, grant to the licensee 
a special permit for the use of a registration plate on a vehicle other than the 
vehicle for which the plate was issued, when the vehicle for which such plate 
was issued is undergoing repairs in a regular repair shop or garage. 

Application for such permit shall be made on forms provided by the Division 
and must show, in addition to such other information as may be required by the 
Commissioner, that an emergency exists which would warrant the issuance of 
such permit. 

Such permit shall be evidenced by a certificate issued by the Commissioner 
and which shall show the time of issuance, the person to whom issued, the 
motor number, serial number or identification number of the vehicle on which 
such plate is to be used and shall be in the immediate possession of the person 
operating such vehicle at all times while operating the same. And such 
certificate shall be valid only so long as the vehicle for which the registration 
plate has been issued shall remain in the repair shop or garage but not to 
exceed a period of 20 days from its issuance. The person to whom the permit 
provided in this section is issued shall be liable for any additional license fees 
or penalties that might accrue by reason of the provisions of G.S. 20-86 and 
20-96 of the General Statutes. (1957, c. 402; 1975, c. 716, s. 5.) 

§ 20-65: Repealed by Session Laws 1979, 2nd Session, c. 1280, s. 1. 
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§ 20-66. Renewal of vehicle registration. 

(a) Annual Renewal. — The registration of a vehicle must be renewed 

annually. To renew the registration of a vehicle, the owner of the vehicle must 

file an application with the Division and pay the required registration fee. The 

Division may receive and grant an application for renewal of registration at 

any time before the registration expires. 
(b) Method of Renewal. — When the Division renews the registration of a 

vehicle, it must issue a new registration card for the vehicle and either a new 

registration plate or a registration renewal sticker. The Division may renew a 

registration plate for any type of vehicle by means of a renewal sticker. 
(b1) Repealed by Session Laws 1993, c. 467, s. 2. 
(c) Renewal Stickers. — A registration renewal sticker issued by the 

Division must be displayed on the registration plate that it renews in the place 

prescribed by the Commissioner and must indicate the period for which it and 

the registration plate on which it is displayed are valid. Except where physical 

differences between a registration renewal sticker and a registration plate 

render a provision of this Chapter inapplicable, the provisions of this Chapter 

relating to registration plates apply to registration renewal stickers. 

(d), (e) Repealed by Session Laws 1993 (Reg. Sess., 1994), c. 761, Sup: 

(f) Repealed by Session Laws 1993, c. 467, s. 2. 

(g) When Renewal Sticker Expires. — The registration of a vehicle that is 

renewed by means of a registration renewal sticker expires at midnight on the 

last day of the month designated on the sticker. It is lawful, however, to operate 

the vehicle on a highway until midnight on the fifteenth day of the month 

following the month in which the sticker expired if the vehicle is not registered 

under the International Registration Plan. If the vehicle is registered under 

the International Registration Plan, it is not lawful to operate the vehicle on a 

highway after the sticker expires. 
The Division may vary the expiration dates of registration renewal stickers 

issued for a type of vehicle so that an approximately equal number expires at 

the end of each month, quarter, or other period consisting of one or more 

months. When the Division implements registration renewal for a type of 

vehicle by means of a renewal sticker, it may issue a registration renewal 

sticker that expires at the end of any monthly interval beginning at nine 

months and ending at eighteen months. 

(h) When Calendar-Year Plate Expires. — The registration of a vehicle that 

is not renewed by means of a registration renewal sticker expires at midnight 

on December 31 of each year. It is lawful, however, to operate the vehicle on a 

highway until midnight on the following February 1. 

Gi) Property Tax Consolidation. — When the Division receives an application 

under subsection (a) for the renewal of registration before the current 

registration expires, the Division shall grant the application if it is made for 

the purpose of consolidating the property taxes payable by the applicant on 

classified motor vehicles, as defined in G.S. 105-330. The registration fee for a 

motor vehicle whose registration cycle is changed under this subsection shall 

be reduced by a prorated amount. The prorated amount is one-twelfth of the 

registration fee in effect when the motor vehicle’s registration was last 

renewed multiplied by the number of full months remaining in the motor 

vehicle’s current registration cycle, rounded to the nearest multiple of twenty- 

five cents (25¢). (1987, c. 407, s. 30; 1955, c. 554, s. 3; 1973, c. IS ESE posse egg] Be UPd es 

ce. 716, s. 5; 1977, c. 337; 1979, 2nd Sess., c. 1280, ss. 2, 38; 1981 (Reg. Sess., 

1982), c. 1258, s. 1; 1985 (Reg. Sess., 1986), c. 982, s. 24; 1991, c. 624, ss. 6, 7; 

c. 672, s. 7; c. 726, s. 23; 1993, c. 467, s. 2; 1993 (Reg. Sess., 1994), c. 761, s. 5.) 

§ 20-66.1: Repealed by Session Laws 1973, c. 1389, s. 2. 
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Cross References. — For present provi- 
sions covering the subject matter of the re- 
pealed section, see § 20-66. 

§ 20-67. Notice of change of address or name. 

(a) Address. — A person whose address changes from the address stated on 
a certificate of title or registration card must notify the Division of the change 
within 60 days after the change occurs. The person may obtain a duplicate 
certificate of title or registration card stating the new address but is not 
required to do so. A person who does not move but whose address changes due 
to governmental action may not be charged with violating this subsection. 

(b) Name. — A person whose name changes from the name stated on a 
certificate of title or registration card must notify the Division of the change 
within 60 days after the change occurs. The person may obtain a duplicate 
certificate of title or registration card but is not required to do so. | 

(c) Fee. — G.S. 20-85 sets the fee for a duplicate certificate of title or 
registration card. (1937, c. 407, s. 31; 1955, c. 554, s. 4; 1975, c. 716, s. 5; 1979, 
ce. 106; 1997-122. s..7.) 

CASE NOTES 

Stated in State v. Teasley, 9 N.C. App. 477, 
176 S.E.2d 838 (1970). 

§ 20-68. Replacement of lost or damaged certificates, 
cards and plates. 

(a) In the event any registration card or registration plate is lost, mutilated, 
or becomes illegible, the owner or legal representative of the owner of the 
vehicle for which the same was issued, as shown by the records of the Division, 
shall immediately make application for and may obtain a duplicate or a 
substitute or a new registration under a new registration number, as deter- 
mined to be most advisable by the Division, upon the applicant’s furnishing 
pad oath information satisfactory to the Division and payment of required 
ee. 
(b) If a certificate of title is lost, stolen, mutilated, destroyed or becomes 

illegible, the first lienholder or, if none, the owner or legal representative of the 
owner named in the certificate, as shown by the records of the Division, shall 
promptly make application for and may obtain a duplicate upon furnishing 
information satisfactory to the Division. It shall be mailed to the first 
lienholder named in it or, if none, to the owner. The Division shall not issue a 
new certificate of title upon application made on a duplicate until 15 days after 
receipt of the application. A person recovering an original certificate of title for 
which a duplicate has been issued shall promptly surrender the original 
certificate to the Division. (1937, c. 407, s. 32; 1961, c. 360, s. 7; c. 835, s. 7; 
LOG Os, S.70-) 

Cross References. — As to fees for dupli- 
cate certificate, see § 20-85. 

§ 20-69. Division authorized to assign new engine number. 

The owner of a motor vehicle upon which the engine number or serial 
number has become illegible or has been removed or obliterated shall imme- 
diately make application to the Division for a new engine or serial number for 
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such motor vehicle. The Division, when satisfied that the applicant is the 

lawful owner of the vehicle referred to in such application is hereby authorized 

to assign a new engine or serial number thereto, and shall require that such 

number, together with the name of this State, or a symbol indicating this State, 

be stamped upon the engine, or in the event such number is a serial number, 

then upon such portion of the motor vehicle as shall be designated by the 

Mivicion ul9vo7.c, 407).8..40; Lo /byc, 116, Ss. 9.) 

§ 20-70. Division to be notified when another engine is 
installed or body changed. 

(a) Whenever a motor vehicle registered hereunder is altered by the 

installation of another engine in place of an engine, the number of which is 

shown in the registration records, or the installation of another body in place 

of a body, the owner of such motor vehicle shall immediately give notice to the 

Division in writing on a form prepared by it, which shall state the number of 

the former engine and the number of the newly installed engine, the registra- 

tion number of the motor vehicle, the name of the owner and any other 

information which the Division may require. Whenever another engine has 

been substituted as provided in this section, and the notice given as required 

hereunder, the Division shall insert the number of the newly installed engine 

upon the registration card and certificate of title issued for such motor vehicle. 

(b) Whenever a new engine or serial number has been assigned to and 

stamped upon a motor vehicle as provided in G.S. 20-69, or whenever a new 

engine has been installed or body changed as provided in this section, the 

Division shall require the owner to surrender to the Division the registration 

card and certificate of title previously issued for said vehicle. The Division shall 

also require the owner to make application for a duplicate registration card 

and a duplicate certificate of title showing the new motor or serial number 

thereon or new style of body, and upon receipt of such application and fee, as 

for any other duplicate title, the Division shall issue to said owner a duplicate 

registration and a duplicate certificate of title showing thereon the new 

number in place of the original number or the new style of body. (1937, c. 407, 

s. 34; 1943, c. 726; 1975, c. 716, s. 5.) 

Cross References. — As to fee for duplicate 

registration card and certificate of title, see 

§ 20-85. 

§ 20-71. Altering or forging certificate of title, registration 

card or application, a felony; reproducing or 

possessing blank certificate of title. 

(a) Any person who, with fraudulent intent, shall alter any certificate of 

title, registration card issued by the Division, or any application for a 

certificate of title or registration card, or forge or counterfeit any certificate of 

title or registration card purported to have been issued by the Division under 

the provisions of this Article, or who, with fraudulent intent, shall alter, falsify 

or forge any assignment thereof, or who shall hold or use any such certificate, 

registration card, or application, or assignment, knowing the same to have 

been altered, forged or falsified, shall be guilty of a felony and upon conviction 

thereof shall be punished in the discretion of the court. 

(b) It shall be unlawful for any person with fraudulent intent to reproduce 

or possess a blank North Carolina certificate of title or facsimile thereof. Any 

person, firm or corporation violating the provisions of this section shall be 

guilty of a Class I felony. (1937, ¢£407, s; 35; 1959, c. 1264, s.°2; 1971 e299; 
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1975, c. 716, s. 5; 1979, c. 499; 1993, c. 539, s. 1251; 1994, Ex. Sess., c. 24, s. 
14(c).) 

CASE NOTES 

Applied in Smart Fin. Co. v. Dick, 256 N.C. 
669, 124 S.E.2d 862 (1962). 

§ 20-71.1. Registration evidence of ownership; ownership 
evidence of defendant’s responsibility for con- 
duct of operation. 

(a) In all actions to recover damages for injury to the person or to property 
or for the death of a person, arising out of an accident or collision involving a 
motor vehicle, proof of ownership of such motor vehicle at the time of such 
accident or collision shall be prima facie evidence that said motor vehicle was 
being operated and used with the authority, consent, and knowledge of the 
owner in the very transaction out of which said injury or cause of action arose. 

(b) Proof of the registration of a motor vehicle in the name of any person, 
firm, or corporation, shall for the purpose of any such action, be prima facie 
evidence of ownership and that such motor vehicle was then being operated by 
and under the control of a person for whose conduct the owner was legally 
responsible, for the owner’s benefit, and within the course and scope of his 
employment. (1951, c. 494; 1961, c. 975.) 

Legal Periodicals. — For case note discuss- 
ing cases arising under this section, see 41 
N.C.L. Rev. 124 (1962). 

For note on permissive user under the omni- 

bus clause, see 41 N.C.L. Rev. 232 (1963). 
For note discussing the extension of the fam- 

ily purpose doctrine to motorcycles and private 
property, see 14 Wake Forest L. Rev. 699 (1978). 

CASE NOTES 

By enacting this section the legislature 
changed the prior common law. Broadway 
v. Webb, 462 F. Supp. 429 (W.D.N.C. 1977). 

Legislative Intent. — By enacting this sec- 
tion the legislature showed a clear intent to 
provide victims of automobile accidents with 
the opportunity to recover from the owner as 
well as the driver of a car involved in an 
accident. Broadway v. Webb, 462 F. Supp. 429 
(W.D.N.C. 1977). 

This statute shows a clear legislative intent 
to provide victims of highway collisions with 
the opportunity to recover from the owner as 
well as the driver of the vehicle involved in the 
accident. It enables the plaintiff relying on an 
agency theory to submit a prima facie case to 
the jury. DeArmon v. B. Mears Corp., 67 N.C. 
App. 640, 314 S.E.2d 124 (1984), rev’d in part, 
312 N.C. 749, 325 S.E.2d 223 (1985). 

North Carolina has an obligation to protect 
persons using North Carolina roads built and 
maintained to a large degree with North Caro- 
lina taxpayers’ funds, whether they are citizens 
of this State or out-of-state citizens. DeArmon 
v. B. Mears Corp., 67 N.C. App. 640, 314 S.E.2d 
124 (1984), rev'd in part, 312 N.C. 749, 325 
S.E.2d 223 (1985). 

Purpose of Section. — The evident purpose 
of this section was to require that proof of 
ownership of an offending motor vehicle should 
be regarded as prima facie evidence that it was 
being operated at the time of the accident by 
authority of the owner, doubtless having in 
view the decision in Carter v. Thurston Motor 
Lines, 227 N.C. 198, 41 S.E.2d 586 (1947), 
overruled on other grounds in Knight v. Associ- 
ated Transp., Inc., 255 N.C. 122 S.E.2d 64 
(1961), and to provide that, in the absence of 
proof of ownership, proof of motor vehicle reg- 
istration in the name of a person would be 
prima facie evidence that the motor vehicle was 
being operated by one for whose conduct such 
person was legally responsible. Travis v. 
Duckworth, 237 N.C. 471, 75 S.E.2d 309 (1953). 

The purpose of this section is to establish a 
ready means of proving agency in any case 
where it is charged that the negligence of a 
nonowner operator causes damage to the prop- 

erty or injury to the person of another or for the 
death of a person arising out of an accident or 
collision involving a motor vehicle. It does not 
have, and was not intended to have, any other 
force or effect. State v. Cotten, 2 N.C. App. 305, 
163 S.E.2d 100 (1968). 
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The purpose of this section is to establish a 
ready means of proving agency in any case 
where it is charged that the negligence of a 
nonowner operator causes damage to the prop- 
erty or injury to the person of another. It does 
not and was not intended to have any other 
force or effect. Phillips v. Utica Mut. Ins. Co., 4 
N.C. App. 655, 167 S.E.2d 542 (1969). 

The plain and obvious purpose of this section 
is’ to enable plaintiff to submit a prima facie 
case of agency to the jury which it can decide to 
accept or reject. Scallon v. Hooper, 49 N.C. App. 
113, 270 S.E.2d 496 (1980), cert. denied, 301 
N.C. 722, 276 S.E.2d 284 (1981). 
The sole purpose of subsection (b) is to facil- 
itate proof of ownership and agency where a 
vehicle is operated by one other than the owner. 
The statute makes out a prima facie case 
which, nothing else appearing, permits but 
does not compel a finding for plaintiff on the 
issue of agency. DeArmon v. B. Mears Corp., 
312 N.C. 749, 325 S.E.2d 223 (1985). 
The two subsections of this section are 

identical in their objective. While the lan- 
guage used in subsection (a) is not as apt as 
that used in subsection (b), the intent and 
meaning of the two are the same. Hartley v. 
Smith, 239 N.C. 170, 79 S.E.2d 767 (1954); 
State v. Cotten, 2 N.C. App. 305, 163 S.E.2d 100 

(1968). 
The legislature used the language “was being 

operated and used with the authority, consent, 
and knowledge of the owner” in subsection (a) 
of this section to connote “under the direction 
and control of the owner,” and when one acts 
under the direction and control of another, he is 
an agent or employee. It did not intend to give 
greater force and effect to mere proof of regis- 
tration than to the admission or actual proof of 
ownership. In short, proof of registration is 
prima facie proof of ownership under subsec- 
tion (b), which in turn is prima facie proof of 
agency under subsection (a). Hartley v. Smith, 
239 N.C. 170, 79 S.E.2d 767 (1954). 

Subsection (b) shifts the burden of going 

forward with evidence to those persons bet- 

ter able to establish the facts than are plain- 

tiffs. DeArmon v. B. Mears Corp., 312 N.C. 749, 

325 S.H.2d 223 (1985). 
Scope of Section. — This section applies in 

all actions to recover damages for injury to the 

person or to property, or for the death of a 

person, arising out of an accident or a collision 

involving a motor vehicle, and the rule of evi- 

dence established thereby applies whenever a 

factual determination as to alleged agency is to 

be made, whether by the court to resolve a 

question of fact or by a jury to resolve an issue 

of fact. Howard v. Sasso, 253 N.C. 185, 116 

S.E.2d 341 (1960). 
This section was plainly meant to apply 

in a civil case. State v. Cotten, 2 N.C. App. 

305, 163 S.E.2d 100 (1968). 
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This section creates a presumption of 
ownership only in those specific instances 
enumerated. State v. Cotten, 2 N.C. App. 305, 

163 S.E.2d 100 (1968). 
And Creates No Presumption That 

Owner Was Driver. — This section does not 
provide that proof of ownership of an automo- 
bile, or proof of the registration of an automo- 
bile in the name of any person, shall be prima 
facie evidence that the owner of the automobile, 
or the person in whose name it was registered, 
was the driver of the automobile at the time of 
a wreck. Parker v. Wilson, 247 N.C. 47, 100 
S.E.2d 258 (1957); Johnson v. Fox, 254 N.C. 
454, 119 S.E.2d 185 (1961). 

This section makes no reference to any 
authority of the driver to affect the own- 
er’s liability to other persons otherwise than 
by the driver’s conduct in the operation and 
control of the vehicle. Branch v. Dempsey, 265 
N.C, 733, 145°5:E.2d°395 (1965). 

Section Applies Only Where Plaintiff Re- 
lies on Doctrine of Respondeat Superior. 
— This section was designed and intended to 
apply, and does apply, only in those cases where 
the plaintiff seeks to hold an owner liable for 
the negligence of a nonowner operator under 
the doctrine of respondeat superior. Roberts v. 
Hill, 240 N.C. 373, 82 S.E.2d 373 (1954); Jones 
v. Farm Bureau Mut. Auto. Ins. Co., 159 F. 

Supp. 404 (E.D.N.C. 1958); Howard v. Sasso, 

253 N.C. 185, 116 S.E.2d 341 (1960); State v. 

Cotten, 2 N.C. App. 305, 163 S.E.2d 100 (1968). 

This section applies when plaintiff, upon suf- 

ficient allegations, seeks to hold the owner 

liable for the negligence of a nonowner operator 

under the doctrine of respondeat superior. 

Dupree v. Batts, 276 N.C. 68, 170 S.E-2d'918 

(1969); Phillips v. Utica Mut. Ins. Co., 4 N.C. 

App. 655, 167 S.E.2d 542 (1969); Allen v. 

Schiller, 6 N.C. App. 392, 169 S.E.2d 924 

(1969). 
Since the owner of a vehicle may be held 

liable for the negligence of an nonowner/opera- 

tor under the doctrine of respondeat superior, 

proof of ownership is sufficient to take the case 

to the jury on the question of the legal respon- 

sibility of the defendant for the operation of the 

vehicle. DeArmon v. B. Mears Corp., 67 N.C. 

App. 640, 314 S.E.2d 124 (1984), rev'd in part, 

312 N.C. 749, 325 S.E.2d 223 (1985). 

And does not apply where plaintiff at- 

tempts to prove the owner’s liability un- 

der the “family purpose doctrine.” Fox v. 

Albea, 250 N.C. 445, 109 S.E.2d 197 (1959). 

Nor to an Action between Insurers Seek- 

ing Declaration of Rights and Obligations. 

— An action which is not an action to recover 

damages for injury to the person or to the 

property or for the death of a person arising out 

of an accident or collision involving a motor 

vehicle, but is an action brought by an insurer 

against another insurer to have the court de- 
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clare the rights and obligations of the insurers 
under their policies of insurance, is not the type 
of case to which this section was intended to 
apply. Aetna Cas. & Sur. Co. v. Lumbermen’s 
Mut. Cas. Co., 11 N.C. App. 490, 181 S.E.2d 727 

(1971). 
This section does not make the mer- 

chant who supplies parts or the mechanic 
who performs work and supplies parts 
responsible for the operation of a repaired or 
rebuilt motor vehicle. Rick v. Murphy, 251 N.C. 
162, 110 S.E.2d 815 (1959), holding garage 
operator who supplied body from wrecked car 
he owned to be used with parts from customer’s 
wrecked car to make a motor vehicle for the 
customer was not owner of such motor vehicle. 

This section applies to an accident oc- 
curring prior to its effective date, unless 
an action was pending at the time of its 
effective date. Spencer v. McDowell Motor Co., 
236 N.C. 239, 72 S.E.2d 598 (1952). 

This section merely creates a rule of 
evidence. Duckworth v. Metcalf, 268 N.C. 340, 
150 S.E.2d 485 (1966). 

This section creates a rule of evidence, and 
has no other or further force or effect. Mitchell 
v. White, 256 N.C. 487, 124 S.E.2d 137 (1962). 

This section was designed to create a rule of 
evidence. Its purpose is to establish a ready 
means of proving agency in any case where it is 
charged that the negligence of a nonowner 
operator causes damage to the property or 

injury to the person of another. It does not have, 
and was not intended to have, any other or 
further force or effect. Hartley v. Smith, 239 
N.C. 170, 79 S.E.2d 767 (1954). See also, Rob- 
erts v. Hill, 240 N.C. 373, 82 S.E.2d 373 (1954); 
Osborne v. Gilreath, 241 N.C. 685, 86 S.E.2d 
462 (1955); Elliott v. Killian, 242 N.C. 471, 87 
S.E.2d 903 (1955); Fox v. Albea, 250 N.C. 445, 
109 S.E.2d 197 (1959); Lynn v. Clark, 252 N.C. 
289, 113 S.E.2d 427 (1960); Howard v. Sasso, 
253 N.C. 185, 116 S.E.2d 341 (1960); Taylor v. 
Parks, 254 N.C. 266, 118 S.E.2d 779 (1961); 
Chappell v. Dean, 258 N.C. 412, 128 S.E.2d 830 
(1963). 

This section was designed and intended to, 
and does, establish a rule of evidence which 
facilitates proof of ownership and agency in 
automobile collision cases where one of the 
vehicles is operated by a person other than the 
owner. It was not enacted and designed to 
render proof unnecessary, nor does proof of 
registration or ownership make out a prima 
facie case for the jury on the issue of negligence. 
Neither is it sufficient to send the case to the 
jury, or support a finding favorable to plaintiff 
under the negligence issue, or to support a 
finding against a defendant on the issue of 
negligence. Branch v. Dempsey, 265 N.C. 733, 
145 S.E.2d 395 (1965). 
The presumption of this section relates to the 

rule of evidence and procedure rather than to 
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substantive rights. Randall Ins., Inc. v. O’Neill, 
258 N.C. 169, 128 S.E.2d 239 (1962). 

This section is simply a rule of evidence to 
shift the burden of going forward with the proof 
to those persons better able to establish the 
true facts than are plaintiffs. Manning v. State 
Farm Mut. Auto. Ins. Co., 243 F. Supp. 619 
(W.D.N.C. 1965). 

The prima facie showing of agency under 
subsection (b) is a rule of evidence and not one 
of substantive law. DeArmon v. B. Mears Corp., 
312 N.C. 749, 325 S.E.2d 223 (1985). 
And Does Not Change Basic Rule as to 

Liability. — This section did not change the 
basic rule as to liability. It did establish a new 
rule of evidence, changing radically the re- 
quirements as to what the injured plaintiff 
must show in evidence in order to have his case 
passed on by the jury. Jyachosky v. Wensil, 240 
N.C. 217, 81 S.E.2d 644 (1954). 

Or Change Prerequisites to Liability un- 
der Doctrine of Respondeat Superior. — 
This section did not change the elements pre- 
requisite to liability under the doctrine of 
respondeat superior. To establish liability un- 
der this doctrine, the injured plaintiff must 
allege and prove that the operator was the 
agent of the owner, and that this relationship 
existed at the time and in respect of the very 
transaction out of which the injury arose. 
Whiteside v. McCarson, 250 N.C. 673, 110 
S.E.2d 295 (1959); Belmany v. Overton, 270 
N.C. 400, 154 S.E.2d 538 (1967). 

It is elementary that a principal or employer 
is not liable for injury due to a negligent act or 
omission of his agent or employee when such 
agent or employee had departed from the 
course of his employment and embarked upon a 
mission or frolic of his own. Duckworth v. 
Metcalf, 268 N.C. 340, 150 S.E.2d 485 (1966). 
Nor does this section abrogate the well- 

settled rule of law that mere ownership of 
an automobile does not impose liability 
upon the owner for injury to another by the 
negligent operation of the vehicle on the part of 
a driver who was not, at the time of the injury, 
the employee or agent of the owner or who was 
not, at such time, acting in the course of his 
employment or agency. Duckworth v. Metcalf, 
268 N.C. 340, 150 S.E.2d 485 (1966). 

Proof that one owns a motor vehicle which is 
operated in a negligent manner, causing injury 
to another, is not sufficient to impose liability 
on the owner. The injured party, if he is to 
recover from the owner, must allege and prove 
facts (1) calling for an application of the doc- 
trine of respondeat superior, or (2) negligence of 
the owner himself in (a) providing the driver 
with a vehicle known to be dangerous because 
of its defective condition, or (b) permitting a 
known incompetent driver to use the vehicle on 
the highway. Beasley v. Williams, 260 N.C. 561, 
133 S.E.2d 227 (1963). 
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Or Compel a Verdict against Owner. — 
Proof of ownership of the automobile by one not 
the driver makes out a prima facie case of 
agency of the driver for the owner at the time of 
the driver’s negligent act or omission, but it 
does not compel a verdict against the owner 
upon the principle of respondeat superior. 
Duckworth v. Metcalf, 268 N.C. 340, 150 S.E.2d 

485 (1966). 
The rule of evidence established by this 

section applies whenever a factual deter- 
mination as to alleged agency is to be 
made, whether by the court to resolve a ques- 
tion of fact or by a jury to resolve an issue of 
fact. Howard v. Sasso, 253 N.C. 185, 116 S.E.2d 
341 (1960). 
The relationship of lessor and lessee is 

not that of principal and agent. DeArmon v. 
B. Mears Corp., 312 N.C. 749, 325 S.E.2d 223 

(1985). 
Proof of ownership is prima facie proof 

of agency. Branch v. Dempsey, 265 N.C. 733, 
145 S.E.2d 395 (1965). 
Upon a showing of ownership, the artificial 

force of the prima facie rule under this section 
seems to permit a finding of agency. Torres v. 
Smith, 269 N.C. 546, 153 S.E.2d 129 (1967). 

Evidence of ownership and registration of a 
motor vehicle involved in a collision must, by 
force of this statute, be regarded as prima facie 
evidence that at the time and place of the injury 
caused by it the motor vehicle was being oper- 
ated with the authority, consent and knowledge 
and under the control of a person for whose 
conduct the defendant was legally responsible. 
Allen v. Schiller, 6 N.C. App. 392, 169 S.E.2d 

924 (1969). 
Where the owner of equipment leased both 

the equipment and operator to another under 
circumstances wherein the owner retained con- 
trol over the manner in which the equipment 
was to be operated, the operator may have been 
the agent of the owner-lessor. DeArmon v. B. 
Mears Corp., 312 N.C. 749, 325 S.E.2d 223 

(1985). 
Where an owner of a truck leased both the 

truck and driver to another, the operator of the 
truck was not thereafter the agent of the owner 
if by the terms of the lease itself or other 

circumstances the owner relinquished all right 

to control the truck’s operation. DeArmon v. B. 

Mears Corp., 312 N.C. 749, 325 S.E.2d 223 

(1985). 
And Is Sufficient to Take Case to Jury. — 

Proof of ownership of the motor vehicle in- 

volved in the injury complained of, by force of 

this section, must be regarded as sufficient to 

carry the case to the jury on the question of the 

legal responsibility of the defendant for the 

operation of the vehicle. Travis v. Duckworth, 

237 N.C. 471, 75 S.E.2d 309 (1953); Kellogg v. 

Thomas, 244 N.C. 722, 94 S.E.2d 903 (1956); 

Scott v. Lee, 245 N.C. 68, 95 S.E.2d 89 (1956); 
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Johnson v. Wayne Thompson, Inc., 250 N.C. 
665, 110 S.E.2d 306 (1959). 
Where there is sufficient evidence of negli- 

gence of the operator of a motor vehicle to be 
submitted to the jury on that issue, evidence 
that the vehicle was registered in the name of 
another defendant takes the issue of such other 
defendant’s liability to the jury. Ennis v. 
Dupree, 258 N.C. 141, 128 S.H.2d 231 (1962). 

This section is construed to mean that proof 
of ownership alone carries the case to the jury 
on the issue of agency. Humphries v. Going, 59 
E.R.D. 583 (E.D.N.C. 1973). 
An admission of the ownership of one of 

the vehicles involved in a collision is suf- 
ficient to make out a prima facie case of 
agency sufficient to support, but not to compel, 
a verdict against the owner under the doctrine 
of respondeat superior for damages proxi- 
mately caused by the negligence of the driver. 
Hartley v. Smith, 239 N.C. 170, 79 S.E.2d 767 
(1954); Elliott v. Killian, 242 N.C. 471, 87 
S.E.2d 903 (1955); Davis v. Lawrence, 242 N.C. 
496, 87 S.E.2d 915 (1955); Hatcher v. Clayton, 
242 N.C. 450, 88 S.E.2d 104 (1955); Caughron v. 
Walker, 243 N.C. 153, 90 S.E.2d 305 (1955); 
Brown v. Nesbitt, 271 N.C. 532, 157 S.E.2d 85 
(1967); Scallon v. Hooper, 49 N.C. App. 113, 270 
S.E.2d 496 (1980), cert. denied, 301 N.C. 722, 
276 S.E.2d 284 (1981); Norman v. Royal Crown 
Bottling Co., 49 N.C. App. 661, 272 S.E.2d 355 

(1980). 
Admission of ownership of the vehicle in- 

volved in the collision requires the submission 

to the jury of the question of liability under the 

doctrine of respondeat superior. Wilcox v. 

Glover Motors, Inc., 269 N.C. 473, 153 S.E.2d 

76 (1967). 
Admission by defendant truck owner 

that his truck was being operated by codefen- 

dant was sufficient, as against such owner, to 

permit a finding that codefendant was driving 

the truck and, therefore, to bring into operation 

this section, making such fact prima facie proof 

that codefendant was the agent of the truck 

owner and was driving the truck in the course 

of his employment as such agent. Branch v. 

Dempsey, 265 N.C. 733, 145 S.E.2d 395 (1965). 

And to Entitle Plaintiff to Instruction on 

Section. — Plaintiff in a wrongful death action 

was entitled to an instruction, even absent a 

special request by plaintiff, on this section, 

where it was stipulated that one defendant who 

was not the driver was the registered owner of 

the vehicle at the time of the accident, and an 

instruction on the statute was required even 

though plaintiff presented no positive evidence 

that defendant driver was defendant owner’s 

agent. Scallon v. Hooper, 49 N.C. App. 113, 270 

S E.2d 496 (1980), cert. denied, 301 N.C. 722, 

276 S.E.2d 284 (1981). 

Plaintiff was entitled to have his case 

submitted to the jury where defendant 
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admitted ownership of the automobile and 
conceded that it was registered in his name. 
White v. Vananda, 13 N.C. App. 19, 185 S.E.2d 
247 (1971). 
Proof of legal title to an automobile 

makes at least a prima facie showing of 
ownership in the one in whose name the title 
is registered. Guilford Nat’] Bank v. Southern 
Ry., 319 F.2d 825 (4th Cir. 1963), cert. denied, 

375 U.S. 985, 84 S. Ct. 518, 11 L. Ed. 2d 473 

(1964). 
Under this section all that is now required for 

submission of the issue to the jury is that the 
injured party show ownership of the motor 
vehicle, which may be done prima facie by proof 
that the motor vehicle was registered in the 
name of the person sought to be charged. 
Jyachosky v. Wensil, 240 N.C. 217, 81 S.E.2d 
644 (1954). 

Proof of registration of a motorcycle in the 
name of driver’s father was prima facie evi- 
dence of ownership by him and agency in the 
driver under this section. Such prima facie 
evidence of ownership in the father was suffi- 
cient to carry the case to the jury against him, 
notwithstanding that further evidence was suf- 
ficient, if true, to rebut the prima facie evidence 
that the father owned the motorcycle and that 
the minor was driving it as his agent. Bowen v. 
Gardner, 275 N.C. 363, 168 S.E.2d 47 (1969). 
But Prima Facie Case of Agency Does 

Not Compel a Verdict against Defendant. 
— This section makes out a prima facie case of 
agency which will support, but does not compel, 
a verdict against defendant upon the principle 
of respondeat superior. Chappell v. Dean, 258 
N.C. 412, 128 S.E.2d 830 (1963). 

While this section makes admitted owner- 
ship of a truck prima facie evidence that the 
operator was acting as the owner’s agent or 
employee within the scope of his employment, 
sufficient to carry the case to the jury, it does 
not compel the finding by the jury that the 
driver was negligent or that he was the agent or 
employee of the owner and at the time acting 
within the scope of his employment. Brothers v. 
Jernigan, 244 N.C. 441, 94 S.E.2d 316 (1956). 
Where a trial judge is presented only with a 

prima facie showing of agency mandated by 
subsection (b) on the one hand, and defendant’s 
evidence establishing the absence of agency on 
the other, the only issue becomes whether the 
judge believes defendant’s evidence. If the 
judge does, then plaintiff’s prima facie showing 
disappears and the judge must conclude that no 
agency relationship exists. If he does not be- 
lieve defendant’s evidence, then he may con- 
clude for plaintiff on the agency issue. Either 
conclusion must be based on proper findings. 
DeArmon v. B. Mears Corp., 312 N.C. 749, 325 
S.E.2d 223 (1985). 

The prima facie showing of agency under this 
section only permits, and does not compel, a 
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finding for the plaintiff on the issue of agency. 
Thompson v. Three Guys Furn. Co., 122 N.C. 
App. 340, 469 S.E.2d 583 (1996). 

As Plaintiff Has Burden of Proving 
Agency. — Proof of registration or admission of 
ownership furnishes, by virtue of the statute, 
prima facie evidence that the driver was agent 
of the owner in the operation, and is sufficient 
to support, but not compel, a verdict on the 
agency issue. It takes the issue to the jury. Even 
so, plaintiff must allege, and has the burden of 
proving, agency. Mitchell v. White, 256 N.C. 
437,,124-S.Fi2e@ 13 74C1962), 

The burden of proof continues to rest upon 
the plaintiff to prove an agency relationship 
between the driver and the owner at the time of 
the driver’s negligence which caused the injury. 
Duckworth v. Metcalf, 268 N.C. 340, 150 S.E.2d 
485 (1966). 

This section creates no presumption of law, 
and it does not shift the burden of the issue 
from plaintiff to defendant. Chappell v. Dean, 
258 N.C. 412, 128 S.E.2d 830 (1963). . 

This pection does not relieve plaintiff of the 
duty to allege and the burden of proving agency. 
Chappell v. Dean, 258 N.C. 412, 128 S.E.2d 830 
(1963). 

Trial court incorrectly denied defendants’ mo- 
tions under § 1A-1, Rule 50(a); this section 

merely provides prima facie evidence of motor 
vehicle ownership, but does not remove plain- 
tiff’s burden of proof as to agency which, in this 
case, he failed to carry as to the first defendant 
and which issue the court removed in error 
from the jury as to the second defendant. Win- 
ston v. Brodie, 134 N.C. App. 260, 517 S.E.2d 
203 (1999). 3 
And Alleging Ultimate Facts. — The pro- 

visions of this section are a rule of evidence and 
do not relieve a plaintiff of alleging the ultimate 
facts on which to base a cause of actionable 
negligence. Parker v. Underwood, 239 N.C. 308, 
79 S.E.2d 765 (1954). 
Both Negligence and Agency Must Be 

Alleged and Proved by Plaintiff. — This 
section was not enacted and designed to render 
proof unnecessary, nor does proof of registra- 
tion or ownership make out a prima facie case 
for the jury on the issue of negligence. Neither 
is it sufficient to send the case to the jury, or to 
support a finding favorable to plaintiff under 
the negligence issue, or to support a finding 
against a defendant on the issue of negligence. 
It does not constitute evidence of negligence. It 
is instead directed solely to the question of 
agency of a nonowner operator of a motor 
vehicle involved in an accident. It is still neces- 
sary for the party aggrieved to allege both 
negligence and agency in his pleading and to 
prove both at the trial. Hartley v. Smith, 239 
N.C. 170, 79 S.E.2d 767 (1954). 

It is still necessary for the party aggrieved to 
allege both negligence and agency in his plead- 
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ing and to prove both at the trial. Branch v. 
Dempsey, 265 N.C. 733, 145 S.E.2d 395 (1965); 
Belmany v. Overton, 270 N.C. 400, 154 S.E.2d 
538 (1967). 

This section establishes a rule of evidence, 
but does not relieve a plaintiff from alleging 
and proving negligence and agency. Osborne v. 
Gilreath, 241 N.C. 685, 86 S.E.2d 462 (1955). 

This section presupposes a cause of action 
based on allegations of agency and of actionable 
negligence, and therefore, if the complaint fails 
to allege agency or actionable negligence, it is 
demurrable and is insufficient to support a 
verdict for damages against the owner of the 
vehicle. Lynn v. Clark, 252 N.C. 289, 113 S.E.2d 
427 (1960). 

While proof of registration is prima facie 
evidence of ownership and that the agent was 
acting for the owner’s benefit and in the scope 
of his employment, there must be an allegation 
of agency to make evidence of agency admissi- 
ble against the principal. Dupree v. Batts, 276 
N.C. 68, 170 S.E.2d 918 (1969). 

Defendant’s admission and stipulation that 
the automobile involved in the accident was 
registered in her name was evidence sufficient 
to support, but not compel, a finding for plain- 
tiffs that defendant was legally responsible for 
the acts and omissions of the codefendant in the 
operation and parking of the automobile; but 
before plaintiffs could recover, they had to 
prove by evidence competent against the owner 
defendant that the codefendant was negligent 
and that her negligence was the proximate 
cause of plaintiffs’ damages. Tuttle v. Beck, 7 
N.C. App. 337, 172 S.E.2d 90 (1970). 
As absent evidence that defendant is the 

owner of the vehicle, plaintiff is not enti- 
tled to the benefit of this section. Freeman 
v. Biggers Bros., 260 N.C. 300, 132 S.E.2d 626 

(1963). 
Where plaintiff offered no evidence to sup- 

port her allegation that defendant was the 
registered owner of an automobile operated by 
his son, she could not benefit by the presump- 
tion of agency created by this section. Griffin v. 
Pancoast, 257 N.C. 52, 125 S.E.2d 310 (1962). 
The ultimate issue is for jury determina- 

tion, notwithstanding that the only positive 
evidence tends to show explicitly and clearly 
that the operator, whether driving with or with- 
out the owner’s consent, was on a purely per- 
sonal mission at the time of the collision. 
Whiteside v. McCarson, 250 N.C. 673, 110 

S.E.2d 295 (1959). 
By reason of this section, the agency issue is 

for determination by the jury. Moore v. Crocker, 

264 N.C. 233, 141 S.E.2d 307 (1965); Allen v. 

Schiller, 6 N.C. App. 392, 169 S.E.2d 924 

(1969). 
License Plates as Prima Facie Evidence 

of Ownership. — A prima facie case of owner- 

ship was made out by virtue of this section 
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when license plates issued to driver were on the 
vehicle, even though the car described on the 
registration did not have the same body style as 
the vehicle actually being driven. Rick v. 
Murphy, 251 N.C. 162, 110 S.E.2d 815 (1959). 
Name on Vehicle as Prima Facie Evi- 

dence of Ownership. — Where common car- 
rier of freight operated tractor-trailer units on 
public highway bearing the insignia or name of 
such carrier, and one of their motor vehicles 
was involved in a collision or inflicts injury 
upon another, evidence that the name or insig- 
nia of the defendant was painted or inscribed 
on the motor vehicle which inflicted the injury 
constituted prima facie evidence that the defen- 
dant was the owner of such vehicle and that the 
driver thereof was operating it for and on 
behalf of defendant. Freeman v. Biggers Bros., 
260 N.C. 300, 132 S.E.2d 626 (1963). 
Rebuttal of Presumption of Agency by 

Plaintiff’s Own Evidence. — Where defen- 
dant admitted that, at the time of the accident, 
he was the owner of one of the vehicles involved 
in the collision, but plaintiff elicited testimony 
from her own witnesses of declarations made by 
defendant to the effect that, at the time in 
question, the driver had taken defendant’s au- 
tomobile without defendant’s authorization, 
knowledge or consent, and was not at the time 
defendant’s agent or employee or acting in the 
course and scope of any employment by defen- 
dant, plaintiff’s own evidence rebutted the pre- 
sumption created by this section, and such 
evidence not being contradicted by any other 
evidence of either plaintiff or defendant, 
nonsuit on the issue of agency was proper. 
Taylor v. Parks, 254 N.C. 266, 118 S.E.2d 779 

(1961). 
No Presumption or Inference of Agency 

before or after Operation of Vehicle. — 

This section creates no presumption and gives 

rise to no inference as to the existence of any 

agency relation before the operation of the 

vehicle begins or after it stops. Branch v. 

Dempsey, 265 N.C. 733, 145 S.E.2d 395 (1965). 

In the absence of evidence of agency, apart 

from the mere act of driving a motor vehicle 

registered in the name of another, the agency 

must be deemed to have terminated when the 

driver has brought the vehicle to a final stop 

and has left it. Branch v. Dempsey, 265 N.C. 

733, 145 S.E.2d 395 (1965). 

Whenever the facts with respect to 

agency are established, without contra- 

diction, it is the duty of the court to disre- 

gard this section, even to the point of setting 

aside a verdict which this section permits. 

Manning v. State Farm Mut. Auto. Ins. Co., 243 

F. Supp. 619 (W.D.N.C. 1965). 
Peremptory Instruction in Defendant’s 

Favor Where Driver Was on a Purely Per- 

sonal Mission. — Where ownership of the 

vehicle involved was sufficient to take the case 
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to the jury under this section, the trial court’s 
directed verdict in favor of defendant owner 
was harmless error where the evidence clearly 

established that the driver of the vehicle was on 
a purely personal mission at the time of the 
accident, thereby entitling defendant, without 
request, to a peremptory instruction on the 
issue of the owner’s liability. Gwaltney v. 
Keaton, 29 N.C. App. 91, 223 S.E.2d 506 (1976). 
Where plaintiff relied solely on this section to 

take the issue of agency to the jury, and defen- 
dant’s evidence tended to show that the driver 
was on a purely personal mission at the time of 
the accident, defendant, without request there- 
for, was entitled to a peremptory instruction, 
related directly to the particular facts shown by 
defendant’s positive evidence, to answer the 
issue of agency in the negative. A general in- 
struction to so answer the issue if the jury 
believed the facts to be as defendant’s evidence 
tended to show, without relating the instruction 
directly to defendant’s evidence in the particu- 
lar case, was insufficient. Belmany v. Overton, 
270 N.C. 400, 154 S.E.2d 538 (1967). 

In any case in which a plaintiff, as against 
the registered owner of a motor vehicle, relied 
solely upon this section to prove the agency of a 
nonowner operator, and in which all of the 
positive evidence in the case was to the effect 
that the operator was on a mission of his own 
and not on any business for the registered 
owner, it was the duty of the trial judge, even if 
there was evidence that the registered owner 
gave the operator permission to use the vehicle, 
to instruct the jury that, if they believed the 
evidence and found the facts to be as the 
evidence tended to show, that is, that the oper- 
ator was on a mission of his own, they would 
answer the agency issue in the negative. And it 
was prejudicial error for the court, in such 
circumstances, to fail to so instruct the jury, 
even if there was no special request therefor. 
Chappel v. Dean, 258 N.C. 412, 128 S.E.2d 830 
(1963). 
Where plaintiff relies solely on the provisions 

of this section on the issue of respondeat supe- 
rior and introduces no evidence, but defendant 
introduces evidence tending to show that the 
driver was on a purely personal mission of his 
own at the time of the accident, there is no 
evidence upon which the court may instruct the 
jury in plaintiff’s favor on the issue, and the 
court’s explanation of the rule of evidence pre- 
scribed by the statute is sufficient; but as to the 
defendant’s evidence, the court is required, 
even in the absence of a request for special 
instructions, to give an explicit instruction ap- 
plying defendant’s evidence to the issue and 
charging that if the jury should find the facts to 
be as defendant’s evidence tends to show, the 
issue should be answered in the negative. 
Whiteside v. McCarson, 250 N.C. 673, 110 
S.E.2d 295 (1959). 
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Where evidence disclosed that an employee 
was driving vehicle registered in the name of 
his employer, and there was also evidence that 
the employee was driving on the occasion in 
question on a purely personal mission without 
the knowledge or consent of the employer, the 
court properly submitted the issue of the em- 
ployer’s liability to the jury under instructions 
that if the jury should find that the employee 
was engaged in a purely personal mission with- 
out the knowledge or consent of the employer 
the jury should answer the issue in the nega- 
tive. Skinner v. Jernigan, 250 N.C. 657, 110 
S.E.2d 301 (1959). 

Defendant was entitled to a peremptory in- 
struction when plaintiff relied solely on this 
section and defendant offered uncontradicted 
evidence on the issue of agency tending to show 
that the driver was on a purely personal mis- 
sion or errand at the time of the collision; but 
there is no authority that a peremptory instruc- 
tion may be given in favor of a defendant who 
offers no evidence whatsoever on the critical 
issue. Scallon v. Hooper, 49 N.C. App. 118, 270 
S.E.2d 496 (1980), cert. denied, 301 N.C. 722, 
276 S.E.2d 284 (1981). 
Where plaintiff relied solely upon subsection 

(b), presenting no other evidence of agency, and 
defendant presented positive, contradicting ev- 
idence which, if believed, established the non- 
existence of an agency relationship between 
owner and operator, defendant was entitled to a 
peremptory instruction on the agency, issue, or 
in a nonjury hearing, to a conclusion, based on 
proper findings, that no agency relationship 
existed. The statutory presumption is not 
weighed against defendant’s evidence by the 
trier of facts. DeArmon v. B. Mears Corp., 312 
N.C. 749, 325 S.E.2d 223 (1985). 

Instruction Where Evidence Shows That 
Driver Was Co-Owner with Registered 
Owner. — Evidence that a vehicle operated by 
a woman was registered in the name of her 
husband was prima facie evidence that she was 
driving as his agent, but even so, parol evidence 
was competent to show that the husband and 
wife were in fact co-owners, and when there 
was such evidence, it was error for the court to 
peremptorily instruct the jury to answer the 
issue of agency in the affirmative. Rushing v. 
Polk, 258 N.C. 256, 128 S.E.2d 675 (1962). 
A model instruction is available as a 

guide for explaining this section to the jury. 
Scallon v. Hooper, 49 N.C. App. 113, 270 S.E.2d 
496 (1980), cert. denied, 301 N.C. 722, 276 
S.E.2d 284 (1981). 
The instruction must relate directly to 

particular facts shown by defendant’s posi- 
tive evidence. Scallon v. Hooper, 49 N.C. App. 
113, 270 S.E.2d 496 (1980), cert. denied, 301 
N.C. 722, 276 S.E.2d 284 (1981). 
Right to Have Owner Joined for Contri- 

bution. — Where, in an action by a passenger 
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against the drivers involved in a collision, 
plaintiff made out a prima facie case of negli- 
gence on the part of the driver of the car, proof 
or admissions that additional defendant was 
the registered owner of the car established 
prima facie that the driver was such owner’s 
agent and was acting in the course and scope of 
the employment, and entitled the defendants to 
have the owner of the car joined for contribu- 
tion. McPherson v. Haire, 262 N.C. 71, 136 

S.E.2d 224 (1964). 
Service on Nonresident Owner of Vehi- 

cle. — Under this section, ownership of a 
vehicle involved in an accident is sufficient 
proof of agency to support service of process on 
the nonresident owner whose agent is alleged 
to have negligently injured plaintiff by opera- 
tion of the vehicle on North Carolina highways. 
Todd v. Thomas, 202 F. Supp. 45 (B.D.N.C. 
1962). See also Davis v. St. Paul-Mercury 
Indem. Co., 294 F.2d 641 (4th Cir. 1961). 
Compulsory Nonsuit Held Error. — 

Where a judgment of compulsory nonsuit of 
plaintiff’s action against a defendant who was 
the driver of the automobile involved in the 
action was improvidently entered, the trial 
court also erred in entering a judgment of 
compulsory nonsuit against another defendant, 
for the reason that the automobile was regis- 
tered in the latter’s name, and therefore plain- 
tiff was entitled to go to the jury against him by 
virtue of the provisions of this section. 
Hamilton v. McCash, 257 N.C. 611, 127 S.E.2d 

214 (1962). 
Imputation to Husband of Wife’s Negli- 

gence Held Improper. — Where title to an 
automobile stood in wife’s name, imputation to 
her husband of her alleged negligence in driv- 
ing the vehicle while her husband was riding as 
a passenger in the automobile could not be 
predicated upon evidence showing that the hus- 
band made deferred payments on the purchase 
price of the car, paid the expenses incident to 
maintaining the car, and treated the car for tax 
purposes as a depreciable asset of his business 
enterprise. Guilford Nat'l Bank v. Southern Ry., 
319 F.2d 825 (4th Cir. 1963), cert. denied, 375 
U.S. 985, 84S. Ct. 518, 11 L. Ed. 2d 473 (1964). 
Owner-occupant of car ordinarily has 
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the right to direct its operation by the 
driver. Randall v. Rogers, 262 N.C. 544, 138 

S.E.2d 248 (1964). 
Hence, he is responsible for driver’s neg- 

ligence irrespective of agency, as such, and 
the provisions of this section. Randall v. Rogers, 
262 N.C. 544, 138 S.E.2d 248 (1964). 
Applied in Hensley v. Harris, 242 N.C. 599, 

89 S.E.2d 155 (1955); Knight v. Associated 
Transp., Inc., 255 N.C. 462, 122 S.B.2d 64 
(1961); Tharpe v. Newman, 257 N.C. 71, 125 
S.E.2d 315 (1962); Hawley v. Indemnity Ins. Co. 

of N. Am., 257 N.C. 381, 126 S.E.2d 161 (1962); 
Salter v. Lovick, 257 N.C. 619, 127 S.E.2d 273 

(1962); Smith v. Simpson, 260 N.C. 601, 133 
S.E.2d 474 (1963); Yates v. Chappell, 263 N.C. 
461, 139 S.E.2d 728 (1965); Passmore v. Smith, 

266 N.C. 717, 147 S.E.2d 238 (1966); Jackson v. 
Baldwin, 268 N.C. 149, 150 S.E.2d 37 (1966); 
Morris v. Bigham, 6 N.C. App. 490, 170 S.E.2d 
534 (1969); Nolan v. Boulware, 21 N.C. App. 
347, 204 S.E.2d 701 (1974); Jones v. Allred, 52 
N.C. App. 38, 278 S.E.2d 521 (1981); Hargett v. 

Reed, 95 N.C. App. 292, 382 S.E.2d 791 (1989); 
Brewer v. Spivey, 108 N.C. App. 174, 423 S.E.2d 

95 (1992). 
Quoted in State v. Scoggin, 236 N.C. 19, 72 

S.B.2d 54 (1952); Chatfield v. Farm Bureau 

Mut. Auto. Ins. Co., 208 F.2d 250 (4th Cir. 

1953); Perkins v. Cook, 272 N.C. 477, 158 

S.E.2d 584 (1968); Duffer v. Royal Dodge, Inc., 
51 N.C. App. 129, 275 S.E.2d 206 (1981). 

Stated in Cranford v. Helms, 53 N.C. App. 

337, 280 S.E.2d 756 (1981); State v. Williams, 

90 N.C. App. 120, 367 S.E.2d 345 (1988). 

Cited in Northwest Cas. Co. v. Kirkman, 119 

F. Supp. 828 (M.D.N.C. 1954); Ransdell v. 

Young, 243 N.C. 75, 89 S.E.2d 773 (1955); 

Williamson v. Varner, 252 N.C. 446, 114 S.E.2d 

92 (1960); Tart v. Register, 257 N.C. 161, 125 

S.E.2d 754 (1962); Parlier v. Barnes, 260 N.C. 

341, 132 S.E.2d 684 (1963); United Roasters, 

Inc. v. Colgate-Palmolive Co., 485 F. Supp. 1049 

(E.D.N.C. 1980); Mercer v. Crocker, 73 N.C. 

App. 634, 327 S.E.2d 31 (1985); Lawing v. 

Lawing, 81 N.C. App. 159, 344 S.E.2d 100 

(1986); Tittle v. Case, 101 N.C. App. 346, 399 

S.bzd od (ide). 

Part 3A. Salvage Titles. 

§ 20-71.2. Declaration of purpose. 

The titling of salvage motor vehicles constitutes a problem in North Carolina 

because members of the public are sometimes misled into believing a motor 

vehicle has not been damaged by collision, fire, flood, accident, or other cause 

or that the vehicle has not been altered, rebuilt, or modified to such an extent 

that it impairs or changes the original components of the motor vehicle. It is 

therefore in the public interest that the Commissioner of Motor Vehicles issue 

rules to give public notice of the titling of such vehicles and to carry out the 
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provisions of this Part of the motor vehicle laws of North Carolina. (1987, c. 
GO7CST E) 

OPINIONS OF ATTORNEY GENERAL 

Main Objective of Section to Preserve 
Information of Prior History of Damaged 
Vehicles. — In this section the General Assem- 
bly clearly indicated that its main objective in 
enacting Session Laws 1987, c. 607, was to 
preserve information regarding the prior his- 
tory of damaged vehicles for the benefit of 

subsequent buyers. Any reading of the statute 
contrary to that purpose would be inappropri- 
ate. See opinion of Attorney General to Mr. 
James E. Rhodes, Director, Vehicle Registra- 
tion Section, Division of Motor Vehicles, North 
Carolina Department of Transportation, 58 
N.C.A.G. 38 (May 20, 1988). 

CASE NOTES 

Cited in Wilson v. Sutton, 124 N.C. App. 170, 
476 S.E.2d 467 (1996). 

§ 20-71.3. Salvage and other vehicles — titles and registra- 
tion cards to be branded. 

(a) Motor vehicle certificates of title and registration cards issued pursuant 
to G.S. 20-57 shall be branded in accordance with this section. 

As used in this section, “branded” means that the title and registration card 
shall contain a designation that discloses if the vehicle is classified as any of 
the following: 

(1) Salvage Motor Vehicle. 
(2) Salvage Rebuilt Vehicle. 
(3) Reconstructed Vehicle. 
(4) Flood Vehicle. 
(5) Non-U.S.A. Vehicle. 
(6) Any other classification authorized by law. 

(b) Any motor vehicle up to and including six model years old damaged by 
collision or other occurrence, that is to be retitled in this State, shall be subject 
to preliminary and final inspections by the Enforcement Section of the 
Division. 

These inspections serve as antitheft measures and do not certify the safety 
or road-worthiness of a vehicle. 

(c) The Division shall not retitle a vehicle described in subsection (b) of this 
section that has not undergone the preliminary and final inspections required 
by that subsection. 
_ (d) Any motor vehicle up to and including six model years old that has been 
inspected pursuant to subsection (b) of this section may be retitled with an 
unbranded title based upon a title application by the rebuilder with a 
supporting affidavit disclosing all of the following: 

(1) The parts used or replaced. 
(2) The major components replaced. 
(3) The hours of labor and the hourly labor rate. 
(4) The total cost of repair. 

The unbranded title shall be issued only if the cost of repairs, including parts 
oat labor, does not exceed seventy-five percent (75%) of its fair market retail 
value. 

(e) Any motor vehicle more than six model years old damaged by collision or 
other occurrence that is to be retitled by the State may be retitled, without 
inspection, with an unbranded title based upon a title application by the 
rebuilder with a supporting affidavit disclosing all of the following: 
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(1) The parts used or replaced. 
(2) The major components replaced. 
(3) The hours of labor and the hourly labor rate. 
(4) The total cost of repair. 

The unbranded title shall be issued only if the cost of repairs, including parts 
ae labor, does not exceed seventy-five percent (75%) of its fair market retail 
value. 

(f) The Division shall maintain the affidavits required by this section and 
make them available for review and copying by persons researching the 
salvage and repair history of the vehicle. 

(g) Any motor vehicle that has been branded in another state shall be 
branded with the nearest applicable brand specified in this section, except that 
no junk vehicle or vehicle that has been branded junk in another state shall be 
titled or registered. 

(h) A branded title for a salvage motor vehicle damaged by collision or other 

occurrence shall be issued if the cost of repairs, including parts and labor, 

exceeds seventy-five percent (75%) of its fair market retail value. 

(i) Once the Division has issued a branded title for a motor vehicle all 

subsequent titles for that motor vehicle shall continue to reflect the branding. 

(j) The Division shall prepare necessary forms and may adopt rules required 

to carry out the provisions of this Part. (1987, c. 607, s. 1; 1987 (Reg. Sess., 

1988), c. 1105, s. 2; 1989, c. 455, ss. 2, 3; 1989 (Reg. Sess., 1990), c. 916, s. ile 

1997-443, s. 32.26; 1998-212, s. 27.8(a).) 

Editor’s Note. — Session Laws 2001-492, s. 
5, effective December 4, 2001, provides: “The 
Division of Motor Vehicles shall issue or reissue 
an unbranded title for vehicles titled in this 
State between July 20, 2001, and November 1, 
2001, pursuant to G.S. 20-71.3 if the vehicle 
was a motor vehicle damaged by collision or 
other occurrence and if the cost of repairs, 
including parts, did not exceed seventy-five 

percent (75%) of its fair market value. Trans- 
fers of vehicles issued or reissued unbranded 
titles pursuant to this section [s. 5 of Session 
Laws 2001-492] shall be subject to the disclo- 
sure requirements of G.S. 20-71.4.” Initially s. 6 
of Session Laws 2001-492, had provided a No- 
vember 1, 2001, sunset for s. 5. However, Ses- 
sion Laws 2001-487, s. 123.5 deleted the sunset 

provision. 

OPINIONS OF ATTORNEY GENERAL 

“Satisfactory evidence” in order for the 
division to issue an unbranded title, if the 
vehicle also met the 75% standard of this sec- 
tion, would be evidence satisfactory to the divi- 
sion that the vehicle which was the subject of 
the application would meet requirements of the 
titling state for an unbranded title if repaired 
in that state. This could be a copy of the titling 
state’s statutory or regulatory process if clear, 
and otherwise, a statement from an authorized 

official within the titling agency confirming the 
vehicle meets the criteria of their state for an 
unbranded title. See opinion of Attorney Gen- 
eral to Ms. Carol Nemitz, Director, Vehicle 
Registration Section, Division of Motor Vehi- 
cles, 59 N.C.A.G. 48 (1989). 

Section Requires Applicant to Provide 

“Satisfactory Evidence”. — This section re- 

quires that the applicant for a North Carolina 

title provide the “satisfactory evidence” of the 

vehicle’s eligibility for an unbranded title in the 

state where currently titled. See opinion of 

Attorney General to Ms. Carol Nemitz, Direc- 

tor, Vehicle Registration Section, Division of 
Motor Vehicles, 59 N.C.A.G. 48 (1989). 

Satisfactory Evidence Would Have to Be 

Vehicle Specific. — The “satisfactory evi- 

dence” for issuance of an unbranded title would 

have to be vehicle specific. See opinion of Attor- 

ney General to Ms. Carol Nemitz, Director, 

Vehicle Registration Section, Division of Motor 

Vehicles, 59 N.C.A.G. 48 (1989). 

If the titling state has no procedure for 

removing a brand on a salvage vehicle title, 

North Carolina has no means by which an 

unbranded title can be issued here. See opinion 

of Attorney General to Ms. Carol Nemitz, Di- 

rector, Vehicle Registration Section, Division of 

Motor Vehicles, 59 N.C.A.G. 48 (1989). 

The date of application for a title deter- 

mines which law to apply for purposes of 

processing salvage title vehicles. See opinion of 

Attorney General to Ms. Carol Nemitz, Direc- 

tor, Vehicle Registration Section, Division of 

Motor Vehicles, 59 N.C.A.G. 48 (1989). 

Records of Disclosure Forms. — The Di- 
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vision of Motor Vehicles may prepare forms to 
carry out the provisions of this section, but 
there is no requirement that it keep records of 
the disclosure forms it may create. However, 
while there is no statutory provision requiring 
the division to disclose a prior title history 
showing that a vehicle was once damaged, 
there is no prohibition against this practice as a 
public service if the division should voluntarily 
undertake to do it. See opinion of Attorney 
General to Ms. Carol Nemitz, Director, Vehicle 
Registration Section, Division of Motor Vehi- 
cles, 59 N.C.A.G. 48 (1989). 
Vehicle declared total loss by insurer 

does not have to meet 75% test to be sal- 
vage vehicle. The tests are independent. See 
opinion of Attorney General to Mr. James E. 
Rhodes, Director, Vehicle Registration Section, 
Division of Motor Vehicles, North Carolina De- 

partment of Transportation, 58 N.C.A.G. 38 
(May 20, 1988). 

This section provides no basis for DMV 
to relax 75% of repair cost factor in deter- 
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mining if vehicle is salvage under subdivi- 
sion (d) of § 20-4-01(33). The standard is 
mandated by statute. See opinion of Attorney 
General to Mr. James E. Rhodes, Director, 
Vehicle Registration Section, Division of Motor 
Vehicles, North Carolina Department of Trans- 
portation, 58 N.C.A.G. 38 (May 20, 1988). 

No procedure which allows DMV to 
avoid branding title of motor vehicle, 
branded in another state, with the nearest 

applicable brand specified in the new North 
Carolina statute. The requirement in this sec- 
tion is mandatory and does not authorize re- 
evaluation of the branding decision that was 
made in another state. See opinion of Attorney 
General to Mr. James E. Rhodes, Director, 

Vehicle Registration Section, Division of Motor 
Vehicles, North Carolina Department of Trans- 
portation, 58 N.C.A.G. 38 (May 20, 1988). 

Legal Periodicals. — Legal Periodicals. - 
See Legislative Survey, 21 Campbell L. Rev. 
SAa10LG99). 

§ 20-71.4. Failure to disclose damage to a vehicle shall be 
a misdemeanor. 

(a) It shall be unlawful and constitute a Class 2 misdemeanor for any 
transferor who knows or reasonably should know that: 

(1) A motor vehicle up to and including five model years old has been 
involved in a collision or other occurrence to the extent that the cost 
of repairing that vehicle exceeds twenty-five percent (25%) of its fair 
market retail value at the time of the damage; or 

(2) The motor vehicle is, or was, a flood vehicle, a reconstructed vehicle, or 
a salvage motor vehicle 

to fail to disclose that fact in writing to the transferee prior to the transfer of 
the vehicle. Failure to disclose any of the above information will also result in 
civil liability under G.S. 20-348. The Commissioner may prepare forms to carry 
out the provisions of this section. 

(b) It shall be unlawful for any person to remove the title or supporting 
documents to any motor vehicle from the State of North Carolina with the 
intent to conceal damage (or damage which has been repaired) occurring as a 
result of a collision or other occurrence. Violation of this statute shall 
constitute a Class 2 misdemeanor. (1987, c. 607, s. 1; 1987 (Reg. Sess., 1988), 
c. 1105, s. 3; 1989, c. 455, s. 4; 1989 (Reg. Sess., 1990), c. 916, s. 2; 1993, c. 539, 
s. 337; 1994, Ex. Sess., c. 24, s. 14(c); 1998-212, s. 27.8(b).) 

Editor’s Note. — Session Laws 2001-492, s. 
5, effective December 4, 2001, provides: “The 
Division of Motor Vehicles shall issue or reissue 
an unbranded title for vehicles titled in this 
State between July 20, 2001, and November 1, 
2001, pursuant to G.S. 20-71.3 if the vehicle 
was a motor vehicle damaged by collision or 
other occurrence and if the cost of repairs, 
including parts, did not exceed seventy-five 

percent (75%) of its fair market value. Trans- 
fers of vehicles issued or reissued unbranded 
titles pursuant to this section [s. 5 of Session 
Laws 2001-492] shall be subject to the disclo- 
sure requirements of G.S. 20-71.4.” Initially s. 6 
of Session Laws 2001-492, had provided a No- 
vember 1, 2001, sunset for s. 5. However, Ses- 
sion Laws 2001-487, s. 123.5 deleted the sunset 
provision. 
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CASE NOTES 

Damage to Vehicle Obvious. — Where 
defendant ignored statements made by the pre- 
vious owner, signs of damage to the truck, and 
owner failed to provide a damage disclosure 
statement to plaintiff, defendant was either 
grossly negligent or recklessly disregarded in- 
dications made by the previous owner, and 
knew or reasonably should have known of dam- 
age to the vehicle which exceeded twenty-five 
percent (25%) of the vehicle’s fair market value. 
Payne v. Parks Chevrolet, Inc., 119 N.C. App. 
383, 458 S.E.2d 716 (1995). 
Defendants violated this section and 

§ 75-1.1 when they did not give plaintiffs a 
written damage disclosure statement that 

van had been involved in a collision to the 
extent that the cost of the van’s repairs ex- 
ceeded twenty-five percent of its fair market 
retail value. Wilson v. Sutton, 124 N.C. App. 
170, 476 S.E.2d 467 (1996). 
Defendants committed unfair and de- 

ceptive trade practices where car sold by 
defendants was severely structurally damaged, 
was not safe to operate, and plaintiff was mis- 
led by defendants into believing otherwise. 
Huff v. Autos Unlimited, Inc., 124 N.C. App. 
410, 477 S.E.2d 86 (1996), cert. denied, 346 
N.C. 279, 486 S.E.2d 546 (1997). 

Cited in Wilson v. Sutton, 124 N.C. App. 170, 
476 S.E.2d 467 (1996). 

OPINIONS OF ATTORNEY GENERAL 

Subsection (a) Requirement Falls on 
Person Who Knows About Damage. — The 
requirement in subsection (a) of this section 
that a written disclosure of damage that ex- 
ceeds 25% of the vehicle’s fair market value be 
given to the buyer prior to transfer falls upon 
any person who knows or reasonably should 
know about the damage. See opinion of Attor- 
ney General to Ms. Carol Nemitz, Director, 
Vehicle Registration Section, Division of Motor 
Vehicles, 59 N.C.A.G. 48 (1989). 
Records of Disclosure Forms. — The Di- 

vision of Motor Vehicles may prepare forms to 

carry out subsection (a) of this section, but 
there is no requirement that it keep records of 
the disclosure forms it may create. However, 
while there is no statutory provision requiring 
the division to disclose a prior title history 
showing that a vehicle was once damaged, 
there is no prohibition against this practice as a 
public service if the division should voluntarily 
undertake to do it. See opinion of Attorney 
General to Ms. Carol Nemitz, Director, Vehicle 
Registration Section, Division of Motor Vehi- 
cles, 59 N.C.A.G. 48 (1989). 

Part 4. Transfer of Title or Interest. 

§ 20-72. Transfer by owner. 

(a) Whenever the owner of a registered vehicle transfers or assigns his title 
or interests thereto, he shall remove the license plates. The registration card 
and plates shall be forwarded to the Division unless the plates are to be 
transferred to another vehicle as provided in G.S. 20-64. If they are to be 
transferred to and used with another vehicle, then the endorsed registration 
card and the plates shall be retained and preserved by the owner. If such 
registration plates are to be transferred to and used with another vehicle, then 
the owner shall make application to the Division for assignment of the 
registration plates to such other vehicle under the provisions of G.S. 20-64. 
Such application shall be made within 20 days after the date on which such 
plates are last used on the vehicle to which theretofore assigned. 

(b) In order to assign or transfer title or interest in any motor vehicle 
registered under the provisions of this Article, the owner shall execute in the 
presence of a person authorized to administer oaths an assignment and 
warranty of title on the reverse of the certificate of title in form approved by the 
Division, including in such assignment the name and address of the transferee; 
and no title to any motor vehicle shall pass or vest until such assignment is 
executed and the motor vehicle delivered to the transferee. The provisions of 
this section shall not apply to any foreclosure or repossession under a chattel 
mortgage or conditional sales contract or any judicial sale. 
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When a manufacturer’s statement of origin or an existing certificate of title 
on a motor vehicle is unavailable, a motor vehicle dealer licensed under Article 
12 of this Chapter may also transfer title to another by certifying in writing in 
a sworn statement to the Division that all prior perfected liens on the vehicle 
have been paid and that the motor vehicle dealer, despite having used 
reasonable diligence, is unable to obtain the vehicle’s statement of origin or 
certificate of title. The Division is authorized to develop a form for this purpose. 
The filing of a false sworn certification with the Division pursuant to this 
paragraph shall constitute a Class H felony. 
Any person transferring title or interest in a motor vehicle shall deliver the 

certificate of title duly assigned in accordance with the foregoing provision to 
the transferee at the time of delivering the vehicle, except that where a 
security interest is obtained in the motor vehicle from the transferee in 
payment of the purchase price or otherwise, the transferor shall deliver the 
certificate of title to the lienholder and the lienholder shall forward the 
certificate of title together with the transferee’s application for new title and 
necessary fees to the Division within 20 days. Any person who delivers or 
accepts a certificate of title assigned in blank shall be guilty of a Class 2 
misdemeanor. 

The title to a salvage vehicle shall be forwarded to the Division as provided 
in G.S. 20-109.1. | 

(c) When the Division finds that any person other than the registered owner 
of a vehicle has in his possession a certificate of title to the vehicle on which 
there appears an endorsement of an assignment of title but there does not 
appear in the assignment any designation to show the name and address of the 
assignee or transferee, the Division shall be authorized and empowered to 
seize and hold said certificate of title until the assignor whose name appears in 
the assignment appears before the Division to complete the execution of the 
assignment or until evidence satisfactory to the Division is presented to the 
Division to show the name and address of the transferee. (1937, c. 407, s. 36; 
1947, c. 219, ss. 4, 5; 1955, c. 554,.ss. 5,,6; 1961, c. 360,.s..8;.c..835,.5..8; 1963, 
c. 552, ss. 3, 4; 1971,.c..678; 1973; c71095,.s) 2; 1975, -c.. 716). 5; 1993, -c. 539, 
s. 338; 1994, Ex. Sess., c. 24, s. 14(c); 2000-182, s. 4.) 

Cross References. — As to fees, see § 20- 
85. 

Effect of Amendments. — Session Laws 
2000-182, s. 4, effective May 1, 2001, and ap- 
plicable to offenses occurring on or after that 
date, added the second paragraph in subsection 
(b), relating to unavailability of a manufactur- 
er’s statement of origin or certificate of title. 

Legal Periodicals. — For note as to the 

requirements of this section through § 20-78, 
see 32 N.C.L. Rev. 545 (1954). 

For case law survey on time of acquisition of 
title to motor vehicles, see 41 N.C.L. Rev. 444 

(1963). 

For note on the conflict between the North 
Carolina Motor Vehicle Act and the UCC, see 65 
N.C.L. Rev. 1156 (1987). 

CASE NOTES 

Requirements Mandatory. — By explicit 
terms of this section and by interpretation of 
the Supreme Court, there are definite and 
mandatory requirements governing transfer of 
legal title and ownership to a motor vehicle. 
Nationwide Mut. Ins. Co. v. Hayes, 276 N.C. 
620, 174 S.E.2d 511 (1970). 

The requirements of this section are not 
within the discretion of automobile buyers and 
sellers; the requirements are mandatory. Th- 
ompson Cadillac-Oldsmobile, Inc. v. Silk Hope 

Auto., Inc., 87 N.C. App. 467, 361 S.E.2d 418 

(1987). 

Strict Compliance Required. — Strict 
compliance with the requirements of assign- 
ment and warranty of title and a statement of 
all lens and encumbrances is necessary in 
every sale of motor vehicles. Seymour v. W.S. 
Boyd Sales Co., 257 N.C. 603, 127 S.E.2d 265 
(1962), decided under this section as it stood 
before the 1963 amendment. 

The legislature did not intend to repeal 
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the Motor Vehicles Act by the general 
repealer of the Uniform Commercial Code. 
Nationwide Mut. Ins. Co. v. Hayes, 276 N.C. 
620, 174 S.E.2d 511 (1970). 
And the Uniform Commercial Code does 

not override the earlier motor vehicle 
statutes relating to the transfer of ownership 
of a motor vehicle for the purpose of tort law 
and liability insurance coverage. Nationwide 
Mut. Ins. Co. v. Hayes, 276 N.C. 620, 174 S.E.2d 
511 (1970). 
Subsection (b) Prevails over U.C.C. — 

Subsection (b) of this section contains specific, 
definite and comprehensive terms concerning 
the transfer of ownership of a motor vehicle, 
while the Uniform Commercial Code does not 
refer to transfer of ownership of motor vehicles, 
but only refers to the passing of title to property 
generally described as “goods.” Although the 
word “automobile” comes within the general 
term of “goods,” automobiles are a special class 
of goods which have long been heavily regu- 
lated by public regulatory acts. Subsection (b) 
is a special statute and the Uniform Commer- 
cial Code is a general statute. Thus, the special 
statute, even though earlier in point of time, 
must prevail. Nationwide Mut. Ins. Co. v. 
Hayes, 276 N.C. 620, 174 S.E.2d 511 (1970). 

“Title” as Used in Subsection (b) Synon- 
ymous with “Ownership.” — The words “ti- 
tle” and “ownership” are words that may be 
used interchangeably, and the legislature in 
enacting the 1963 amendment to subsection (b) 
of this section used the word “title” as a syn- 
onym for the word “ownership.” Nationwide 
Mut. Ins. Co. v. Hayes, 276 N.C. 620, 174 S.E.2d 
511 (1970). 

In enacting the 1963 amendment to subsec- 
tion (b) of this section, providing that title to a 
motor vehicle cannot be transferred from one 
owner to another until the certificate of title 
has been duly executed and the vehicle deliv- 
ered to the transferee, the legislature used the 
word “title” as a synonym for the word “owner- 
ship.” Nationwide Mut. Ins. Co. v. Fireman’s 
Fund Ins. Co., 279 N.C. 240, 182 S.E.2d 571 
(1971). 
No material conflict will arise between 

the Financial Responsibility Act of 1953 
(§ 20-279.1 et seq.) and subsection (b) of 
this section, as amended by the legislature in 
1963, by holding subsection (b) of this section to 
be controlling as to ownership of a motor vehi- 
cle for purposes of tort liability and insurance 
coverage. Rather, such an interpretation would 
strengthen and complement the purposes of the 
Financial Responsibility Act of 1953. Nation- 
wide Mut. Ins. Co. v. Hayes, 276 N.C. 620, 174 
S.E.2d 511 (1970). 
When Title to Motor Vehicle Passes Gen- 

erally. — No title passes to the purchaser of a 
motor vehicle until the certificate of title has 
been assigned by the vendor and delivered to 
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the vendee or his agent, and application has 
been made for a new certificate of title. Inter- 
national Serv. Ins. Co. v. Iowa Nat’l Mut. Ins. 
Co., 276 N.C. 243, 172 S.E.2d 55 (1970); Younts 
v. State Farm Mut. Auto. Ins. Co., 281 N.C. 582, 

189 S.E.2d 137 (1972). 
When a dealer transfers a vehicle registered 

under this Chapter, it must execute a reassign- 
ment and warranty of title on the reverse of the 
certificate of title, and title to such vehicle shall 
not pass or vest until such reassignment is 
executed and the motor vehicle is delivered to 
the transferee. The dealer must also deliver the 
duly assigned certificate of title to the trans- 
feree or lienholder at the time the vehicle is 
delivered. North Carolina Nat] Bank _ v. 
Robinson, 78 N.C. App. 1, 336 S.E.2d 666 
(1985). 
Transfer of Title as Warranty of Title. — 

Defendant, by admitting that it transferred 
title to plaintiff, admitted that it also war- 
ranted title to the automobiles sold. Thompson 
Cadillac-Oldsmobile, Inc. v. Silk Hope Auto., 

Inc., 87 N.C. App. 467, 361 S.E.2d 418 (1987). 
Passage of Title for Purposes of Tort 

Law and Insurance Coverage. — After July 
1, 1963, the effective date of the 1963 amend- 
ment to this section, for purposes of tort law 
and liability insurance coverage, no ownership 
passes to the purchaser of a motor vehicle 
which requires registration under the Motor 
Vehicle Act of 1937 until (1) the owner executes, 

in the presence of a person authorized to ad- 
minister oaths, an assignment and warranty of 
title on the reverse of the certificate of title, 
including the name and address of the trans- 
feree, (2) there is an actual or constructive 
delivery of the motor vehicle, and (3) the duly 
assigned certificate of title is delivered to the 
transferee. In the event a security interest is 

obtained in the motor vehicle from the trans- 
feree, the requirement of delivery of the duly 
assigned certificate of title is met by delivering 
it to the lienholder. Nationwide Mut. Ins. Co. v. 
Hayes, 276 N.C. 620, 174 S.E.2d 511 (1970); 
Roseboro Ford, Inc. v. Bass, 77 N.C. App. 363, 
335 S.E.2d 214 (1985); Jenkins v. Aetna Cas. & 
Sur. Co., 324 N.C. 394, 378 S.E.2d 773 (1989). 

“(Flor purposes of tort law and liability insur- 
ance coverage, no ownership passes to the pur- 

chaser of a motor vehicle which requires regis- 
tration” until transfer of legal title is effected as 
provided in this section. The general rule then, 
as between vendor and vendee, is that the 

vendee does not acquire “valid owner’s liability 
insurance until legal title has been transferred 
or assigned” to the vendee by the vendor. 
Jenkins v. Aetna Cas. & Sur. Co., 91 N.C. App. 
388, 371 S.E.2d 761 (1988), rev’d on other 
grounds, 324 N.C. 394, 378 S.E.2d 773 (1989). 

Failure to Take Receipt of Title. — Where 
evidence established that buyer paid four hun- 
dred dollars ($400.00) cash as the total price for 
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a car and took immediate possession of the 
vehicle, but never received the certificate of 

title, buyer was not the “owner” of the Camaro 
as that term is defined in § 20-4.01(26); there- 

fore, provision in policy excluding coverage for 
liability arising from the use of a vehicle 
“owned” by buyer did not apply. Jenkins v. 
Aetna Cas. & Sur. Co., 324 N.C. 394, 378 S.E.2d 

773 (1989). 
A vehicle dealer who sold a vehicle to a 

private consumer, who paid with a dishonored 
check, effectively placed the car into the stream 
of commerce to the extent that a second car 
dealer, who purchased the car from the buyer, 
could be construed as a good-faith purchaser of 
the car in spite of the fact that the first dealer 
never provided the consumer with a certificate 
of title. Sale Chevrolet, Buick, BMW, Inc. v. 
Peterbilt of Florence, Inc., 133 N.C. App. 177, 
Fila eed 747, 1999): 
The 1961 amendments to subsection (b) 

and § 20-75 changed the law with respect to 
transfer of ownership of motor vehicles. Inter- 
national Serv. Ins. Co. v. Iowa Nat’l Mut. Ins. 
Com 7GIN C7245. Lia) Od Oo GLO TO): 
As to passage of title to motor vehicles 

prior to July 1, 1961, see International Serv. 
Ins. Co. v. Iowa Nat’] Mut. Ins. Co., 276 N.C. 
243, 172 S.E.2d 55 (1970); Nationwide Mut. 
Ins. Co. v. Hayes, 276 N.C. 620, 174 S.E.2d 511 

(1970). 
As to deferral of vesting of title under 

subsection (b) as amended in 1961 and 
before its amendment in 1963 until the 
purchaser had the old certificate endorsed to 
him and made application for a new certificate, 
see Community Credit Co. v. Norwood, 257 
N.C. 87, 125 S.E.2d 369 (1962). See also, Home 
Indem. Co. v. West Trade Motors, Inc., 258 N.C. 

647, 129 S.E.2d 248 (1963). 
Duty of Purchaser to Secure Old Certif- 

icate of Title and Apply for New One. — 
This section and § 20-75 make it the duty of 
the purchaser to secure from his vendor the old 
certificate of title duly endorsed or assigned 
and to apply for a new certificate. They do not 
relate to the duty of the Department (now 
Division) to issue a new certificate. Community 
Credit Co. v. Norwood, 257 N.C. 87, 125 S.E.2d 
369 (1962). 

There is no longer a requirement under the 
Motor Vehicle Act that a purchaser apply for a 
new certificate of title before title may pass or 
vest. North Carolina Nat’l Bank v. Robinson, 78 
N.C. App. 1, 336 S.E.2d 666 (1985). 

For purposes of liability insurance cov- 
erage, ownership of a motor vehicle which 
requires registration under the Motor Vehicle 
Act of 1937 does not pass until transfer of legal 
title is effected as provided in subsection (b). 
Indiana Lumbermens Mut. Ins. Co. v. Unigard 
Indem. Co., 76 N.C. App. 88, 331 S.E.2d 741 
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(1985), cert. denied, 314 N.C. 666, 335 S.E.2d 

494 (1985). 
Controlling Effect of UCC over Security 

Interests and Priorities. — Notwithstanding 
the title transfer provisions of the Motor Vehi- 
cle Act, an automobile purchaser may be a 
“buyer in the ordinary course of business” as 
that term is used in §§ 25-2-403 and 25-9-307, 
even though the certificate of title has not yet 
been reassigned. Moreover, it was the legisla- 
ture’s intent to have the UCC control issues of 
security interests and priorities. North Caro- 
lina Nat'l Bank v. Robinson, 78 N.C. App. 1, 336 
S.E.2d 666 (1985). 

The UCC should control over the Motor Ve- 
hicle Act when automobiles are used as collat- 
eral and are held in inventory for sale. North 
Carolina Nat’l Bank v. Robinson, 78 N.C. App. 
1, 336 S.E.2d 666 (1985). 
Buyers who gave value for a used car 

displayed on a dealer’s lot and received a 
20-day temporary marker in June, 1983, which 
car was covered by a dealer inventory security 
agreement in effect since April 1, 1970, and on 
which the credit company retained the title 
certificate, which was in the name of the dealer, 
had a superior right to possession of the car 
when the credit company’s agent came to repos- 
sess it on June 19, 1983, as it was no longer 

part of the dealer’s inventory; and buyers were 
entitled to possession of the car in their action 
for wrongful conversion. North Carolina Nat'l 
Bank v. Robinson, 78 N.C. App. 1, 336 S.E.2d 
666 (1985). 
Warranty of Title and Statement of 

Liens and Encumbrances Required under 
Former Law. — Prior to the 1963 amendment 
to this section, subsection (b) made it the duty 
of the vendor of a registered vehicle to endorse 
his certificate of title to the transferee with a 
statement of all liens or encumbrances, to be 
verified by the oath of the owner. Home Indem. 
Co. v. West Trade Motors, Inc., 258 N.C. 647, 
129 S.E.2d 248 (1963). 
The seller of a motor vehicle was required to 

endorse, and deliver to or for the buyer, an 
assignment and warranty of title and a state- 
ment of all liens and encumbrances, even 
where a conditional sale was involved. Seymour 
v. W.S. Boyd Sales Co., 257 N.C. 603, 127 S.E.2d 
265 (1962), decided under this section as it 
stood before the 1963 amendment. 
No Lien Created by Chattel Mortgage 

prior to Acquisition of Title. — Where the 
purchaser of a motor vehicle executed a chattel 
mortgage which was registered prior to the 
acknowledgment of assignment of the certifi- 
cate of title by the seller and the forwarding of 
an application for a new certificate to the De- 
partment (now Division) of Motor Vehicles, the 
chattel mortgage did not create a lien on the 
vehicle, since the purchaser, at the time it was 
executed, did not have title, and the instrument 
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could operate only as a contract to execute a 
chattel mortgage upon the acquisition of title. 
National Bank v. Greensboro Motor Co., 264 
N.C. 568, 142 S.E.2d 166 (1965). As to perfect- 
ing security interest, see § 20-58 et seq. 
When a sale is made to a dealer, it is not 

necessary to transmit the certificate of title to 
the Department (now Division) of Motor Vehi- 
cles until the dealer resells. Home Indem. Co. v. 
West Trade Motors, Inc., 258 N.C. 647, 129 
S.E.2d 248 (1963). 
Applied in Hawkins v. M & J Fin. Corp., 238 

N.C. 174, 77 S.E.2d 669 (1953) (as to subsection 
(b)); Gaddy v. State Farm Mut. Auto. Ins. Co., 
32 N.C. App. 714, 233 S.E.2d 613 (1977). 

Stated in State v. Morris, 103 N.C. App. 246, 
405 S.E.2d 351 (1991); North Carolina Farm 

ART. 3. MOTOR VEHICLE ACT OF 1937 §20-73 

Bureau Mut. Ins. Co. v. Ayazi, 106 N.C. App. 
475, 417 S.E.2d 81; Hughes v. Young, 115 N.C. 
App. 325, 444 S.E.2d 248 (1994); Lynn v. West, 
134 F.3d 582 (4th Cir. 1998), cert. denied, 525 
US. 813, 119 S. Ct. 47, 142 L. Ed. 2d 36 (1998). 
(But see Milligan v. State, 135 N.C. App. 781, 
522 S.E.2d 330 (1999)). 

Cited in Manning v. State Farm Mut. Auto. 
Ins. Co., 243 F. Supp. 619 (W.D.N.C. 1965); 

Younts v. State Farm Mut. Auto. Ins. Co., 13 
N.C. App. 426, 185 S.E.2d 730 (1972); Moser v. 
Employers Com. Union Ins. Co. of Am., 25 N.C. 
App. 309, 212 S.E.2d 664 (1975); Ohio Cas. Ins. 
Co. v. Anderson, 59 N.C. App. 621, 298 S.E.2d 
56 (1982); American Clipper Corp. v. Howerton, 
311 N.C. 151, 316 S.E.2d 186 (1984); Hargett v. 
Reed, 95 N.C. App. 292, 382 S.E.2d 791 (1989). 

§ 20-73. New owner must get new certificate of title. 

(a) Time Limit. — A person to whom a vehicle is transferred, whether by 
purchase or otherwise, must apply to the Division for a new certificate of title. 
An application for a certificate of title must be submitted within 28 days after 
the vehicle is transferred. 
A person may apply directly for a certificate of title or may allow another 

person, such as the person from whom the vehicle is transferred or a person 
who has a lien on the vehicle, to apply for a certificate of title on that person’s 
behalf. A person to whom a vehicle is transferred is responsible for getting a 
certificate of title within the time limit regardless of whether the person 
allowed another to apply for a certificate of title on the person’s behalf. 

(b) Exceptions. — This section does not apply to a dealer or an insurance 
company to whom a vehicle is transferred when the transfer meets the 
requirements of G.S. 20-75. A person who must follow the procedure in G.S. 
20-76 to get a certificate of title and who applies for a title within the required 
20-day time limit is considered to have complied with this section even when 
as EA issues a certificate of title to the person after the time limit has 
elapsed. 
(6) Penalties. — A person to whom a vehicle is transferred who fails to apply 

for a certificate of title within the required time is subject to a civil penalty of 
ten dollars ($10.00) and is guilty of a Class 2 misdemeanor. A person who 
undertakes to apply for a certificate of title on behalf of another person and 
who fails to apply for a title within the required time is subject to a civil 
penalty of ten dollars ($10.00). When a person to whom a vehicle is transferred 
fails to obtain a title within the required time because a person who undertook 
to apply for the certificate of title did not do so within the required time, the 
Division may impose a civil penalty only on the person who undertook to apply 
for the title. Civil penalties collected under this subsection shall be credited to 
the Highway Fund. (1937, c. 407, s. 37; 1939, c. 275; 1947, c. 219, s. 6; 1961, c. 
360, s. 9; 1975, c. 716, s. 5; 1991, c. 689, s. 332; 1993, c. 539, s. 339; 1994, Ex. 
Sess., c. 24, s. 14(c).) 

CASE NOTES 

within 20 days, and a willful failure to do so is 
expressly declared to be a misdemeanor. When 
the certificate of title is delivered to a 

Burden Is on Vendee to Apply for New 
Certificate of Title. — The burden is imposed 
on the vendee, or as this section describes him, 
the transferee, to present the certificate and 
make application for a new certificate of title 

lienholder, it is nonetheless the duty of the 
purchaser to see that the certificate is for- 
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warded to the Department (now Division) of 
Motor Vehicles. Home Indem. Co. v. West Trade 
Motors, Inc., 258 N.C. 647, 129 S.E.2d 248 

(1963). 
And Vendor Should Not Be Penalized for 

Vendee’s Failure. — There is nothing in the 
1961 amendments to this Part which suggests 
that dealer, a vendor, should be penalized and 
held liable because of the failure of a purchaser 
to perform his statutory duty. Home Indem. Co. 
v. West Trade Motors, Inc., 258 N.C. 647, 129 

S.E.2d 248 (1963). 
There is nothing in the statute which sug- 

gests dealer, a vendor, should be penalized and 
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held liable because of the failure of a purchaser 
to perform his statutory duty. International 
Serv. Ins. Co. v. lowa Nat'l Mut. Ins. Co., 5 N.C. 
App. 236, 168 S.E.2d 66 (1969), modified on 
other grounds and aff'd, 276 N.C. 248, 172 

S.E.2d 55 (1970). 
Application Must Be in Proper Form. — 

The statute necessarily implies that the appli- 
cation for a new certificate should be in proper 
form. Community Credit Co. v. Norwood, 257 
N.C. 87, 125 S.E.2d 369 (1962). 

Cited in International Serv. Ins. Co. v. Iowa 
Nat’! Mut. Ins. Co., 276 N.C. 243, 172 S.E.2d 55 

(1970). 

§ 20-74. Penalty for making false statement about transfer 
of vehicle. 

A dealer or another person who, in an application required by this Division, 
knowingly makes a false statement about the date a vehicle was sold or 
acquired shall be guilty of a Class 3 misdemeanor. (1937, c. 407, s. 38; 1939, c. 
215. 19612 e236075..10:619 (paca /16,.8.'5) 1979 CoUil is 5, lod 1 CaO mamma 
1991, c. 689, s. 333; 19938, c. 539, s. 340; 1994, Ex. Sess., c. 24, s. 14(c).) 

Cross References. — As to duty of new 
owner to secure new certificate of title, see 

§ 20-73. 

CASE NOTES 

Compliance with Registration Statutes 
Mandatory. — It is manifest both from the 
express language of the registration statutes 
and from this companion penal enforcement 
provision that compliance with the registration 
statutes is mandatory and calls for substantial 
observance. Hawkins v. M & J Fin. Corp., 238 
N.C. 174, 77 S.E.2d 669 (1953). 

Stated in State v. Morris, 103 N.C. App. 246, 
405 S.E.2d 351 (1991). 

Cited in Community Credit Co. v. Norwood, 
257 N.C. 87, 125 S.E.2d 369 (1962); Interna- 
tional Serv. Ins. Co. v. lowa Nat’! Mut. Ins. Co., 
276 N.C. 248, 172 S.E.2d 55 (1970); Nationwide 
Mut. Ins. Co. v. Hayes, 7 N.C. App. 294, 172 
S.E.2d 269 (1970). 

§ 20-75. When transferee is dealer or insurance company. 

When the transferee of a vehicle registered under this Article is: 
(1) Adealer who is licensed under Article 12 of this Chapter and who holds 

the vehicle for resale; or 
(2) An insurance company taking the vehicle for sale or disposal for 

salvage purposes where the title is taken as a part of a bona fide claim 
settlement transaction and only for the purpose of resale, 

the transferee shall not be required to register the vehicle nor forward the 
certificate of title to the Division as provided in G.S. 20-73. 

To assign or transfer title or interest in the vehicle, the dealer or insurance 
company shall execute, in the presence of a person authorized to administer 
oaths, a reassignment and warranty of title on the reverse of the certificate of 
title in the form approved by the Division, which shall include the name and 
address of the transferee. The title to the vehicle shall not pass or vest until the 
reassignment is executed and the motor vehicle delivered to the transferee. 
The dealer transferring title or interest in a motor vehicle shall deliver the 

certificate of title duly assigned in accordance with the foregoing provision to 
the transferee at the time of delivering the vehicle, except: 
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(1) Where a security interest in the motor vehicle is obtained from the 
transferee in payment of the purchase price or otherwise, the dealer 
shall deliver the certificate of title to the lienholder and the lienholder 
shall forward the certificate of title together with the transferee’s 
application for new certificate of title and necessary fees to the 
Division within 20 days; or 

(2) Where the transferee has the option of cancelling the transfer of the 
vehicle within 10 days of delivery of the vehicle, the dealer shall 
deliver the certificate of title to the transferee at the end of that 
period. Delivery need not be made if the contract for sale has been 
rescinded in writing by all parties to the contract. 

Any person who delivers or accepts a certificate of title assigned in blank 
shall be guilty of a Class 2 misdemeanor. 

The title to a salvage vehicle shall be forwarded to the Division as provided 
in G.S. 20-109.1. (1937, c. 407, s. 39; 1961, c. 835, s. 9; 1963, c. 552, s. 5; 1967, 
¢5/60; 1973,.c: 1095, s.. 3; 1975, \c..716,; s..5;.1993, c. 440, s. 12; .c. 539, s..341; 
1994, Ex. Sess., c. 24, s. 14(c); 1997-327, s. 2.1.) 

CASE NOTES 

The 1961 amendments to this section 
and § 20-72(b) changed the law with respect 
to transfer of ownership of motor vehicles. 
International Serv. Ins. Co. v. Iowa Nat’l Mut. 
Ins. Co., 276 N.C. 243, 172 S.E.2d 55 (1970). 
When a dealer transfers a vehicle regis- 

tered under this chapter, it must execute a 
reassignment and warranty of title on the re- 
verse of the certificate of title, and title to such 
vehicle shall not pass or vest until such reas- 
signment is executed and the motor vehicle 
delivered to the transferee. The dealer must 
also deliver the duly assigned certificate of title 
to the transferee or lienholder at the time the 
vehicle is delivered. North Carolina Nat’] Bank 
v. Robinson, 78 N.C. App. 1, 336 S.E.2d 666 
(1985). 
Application for New Certificate of Title. 

— There is no longer a requirement under the 
Motor Vehicle Act that a purchaser apply for a 
new certificate of title before title may pass or 
vest. North Carolina Nat’! Bank v. Robinson, 78 
N.C. App. 1, 336 S.E.2d 666 (1985). 

Controlling Effect of UCC over Security 
Interests and Priorities. — Notwithstanding 
the title transfer provisions of the Motor Vehi- 
cle Act, an automobile purchaser may be a 
“buyer in the ordinary course of business” as 
that term is used in §§ 25-2-403 and 25-9-307, 
even though the certificate of title has not yet 
been reassigned. Moreover, it was the legisla- 
ture’s intent to have the UCC control issues of 
security interests and priorities. North Caro- 
lina Nat Bank v. Robinson, 78 N.C. App. 1, 336 

S.E.2d 666 (1985). 

The UCC should control over the Motor Ve- 
hicle Act when automobiles are used as collat- 
eral and are held in inventory for sale. North 
Carolina Nat’l Bank v. Robinson, 78 N.C. App. 
1, 336 S.E.2d 666 (1985). 

Custom of used car dealers to accept a 
blank endorsement of the title by the owner 
and to transfer title directly to a purchaser 
upon an anonymous notarization was violative 
of the letter and spirit of the motor vehicle 
registration statutes and could not be asserted 
as a ground for equitable estoppel. Hawkins v. 
M & J Fin. Corp., 238 N.C. 174, 77 S.E.2d 669 
(1953). 
Buyers who gave value for a used car 

displayed on dealer’s lot and received a 
20-day temporary marker in June, 1983, which 
car was covered by a dealer inventory security 
agreement in effect since April 1, 1970, and on 

which the credit company retained the title 
certificate, which was in the name of the dealer, 

had superior right to possession of the car when 
the credit company’s agent came to repossess it 
on June 19, 1983, as it was no longer part of the 
dealer’s inventory; and buyers were entitled to 
possession of the car in their action for wrong- 
ful conversion. North Carolina Nat'l Bank v. 
Robinson, 78 N.C. App. 1, 336 S.E.2d 666 

(1985). 
Cited in Rushing v. Polk, 258 N.C. 256, 128 

S.E.2d 675 (1962); Nationwide Mut. Ins. Co. v. 
Hayes, 276 N.C. 620, 174 S.E.2d 511 (1970). 
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§ 20-75.1. Conditional delivery of motor vehicles. 

Notwithstanding G.S. 20-52.1, 20-72, and 20-75, nothing contained in those 
sections prohibits a dealer from entering into a contract with any purchaser for 
the sale of a vehicle and delivering the vehicle to the purchaser under terms by 
which the dealer’s obligation to execute the manufacturer’s certificate of origin 
or the certificate of title is conditioned on the purchaser obtaining financing for 
the purchase of the vehicle. Liability, collision, and comprehensive insurance 
on a vehicle sold and delivered conditioned on the purchaser obtaining 
financing for the purchaser of the vehicle shall be covered by the dealer’s 
insurance policy until such financing is finally approved and execution of the 
manufacturer’s certificate of origin or execution of the certificate of title. Upon 
final approval and execution of the manufacturer’s certificate of origin or the 
certificate of title, and upon the purchaser having liability insurance on 
another vehicle, the delivered vehicle shall be covered by the purchaser’s 
insurance policy beginning at the time of final financial approval and execution 
of the manufacturer’s certificate of origin or the certificate of title. The dealer 
shall notify the insurance agency servicing the purchaser’s insurance policy or 
the purchaser’s insurer of the purchase on the day of, or if the insurance 
agency or insurer is not open for business, on the next business day following 
approval of the purchaser’s financing and execution of the manufacturer’s 
certificate of origin or the certificate of title. This subsection is in addition to 
any other provisions of law or insurance policies and does not repeal or 
supersede those provisions. (19938, c. 328, s. 1.) 

§ 20-76. Title lost or unlawfully detained; bond as condi- 
tion to issuance of new certificate. 

(a) Whenever the applicant for the registration of a vehicle or a new 
certificate of title thereto is unable to present a certificate of title thereto by 
reason of the same being lost or unlawfully detained by one in possession, or 
the same is otherwise not available, the Division is hereby authorized to 
receive such application and to examine into the circumstances of the case, and 
may require the filing of affidavits or other information; and when the Division 
is satisfied that the applicant is entitled thereto and that G.S. 20-72 has been 
complied with, it is hereby authorized to register such vehicle and issue a new 
registration card, registration plate or plates and certificates of title to the 
person entitled thereto, upon payment of proper fees. 

(b) Whenever the applicant for a new certificate of title is unable to satisfy 
the Division that he is entitled thereto as provided in subsection (a) of this 
section, the applicant may nevertheless obtain issuance of a new certificate of 
title by filing a bond with the Division as a condition to the issuance thereof. 
The bond shall be in the form prescribed by the Division and shall be executed 
by the applicant. It shall be accompanied by the deposit of cash with the 
Division, be executed as surety by a person, firm or corporation authorized to 
conduct a surety business in this State or be in the nature of a real estate bond 
as described in G.S. 20-279.24(a). The bond shall be in an amount equal to one 
and one-half times the value of the vehicle as determined by the Division and 
conditioned to indemnify any prior owner or lienholder, any subsequent 
purchaser of the vehicle or person acquiring any security interest therein, and 
their respective successors in interest, against any expense, loss or damage, 
reason of the issuance of the certificate of title to the vehicle or on account of 
any defect in or undisclosed security interest in the right, title and interest of 
the applicant in and to the vehicle. Any person damaged by issuance of the 
certificate of title shall have a right of action to recover on the bond for any 
breach of its conditions, but the aggregate liability of the surety to all persons — 
shall not exceed the amount of the bond. The bond, and any deposit accompa- 
nying it, shall be returned at the end of three years or prior thereto if the 
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vehicle is no longer registered in this State and the currently valid certificate 
of title is surrendered to the Division, unless the Division has been notified of 
the pendency of an action to recover on the bond. (1937, c. 407, s. 40; 1947, c. 
Bais 696 Lc. 3605s. 11; ¢) 835)s, 1031975; o716.-s..5:) 

Cross References. — For fee schedule, see 
§ 20-85. 

§ 20-77. Transfer by operation of law; sale under mechan- 
ic’s or storage lien; unclaimed vehicles. 

(a) Whenever the title or interest of an owner in or to a vehicle shall pass to 
another by operation of law, as upon order in bankruptcy, execution sale, 
repossession upon default in performing the terms of a lease or executory sales 
contract, or otherwise than by voluntary transfer, the transferee shall secure a 
new certificate of title upon proper application, payment of the fees provided by 
law, and presentation of the last certificate of title, if available and such 
instruments or documents of authority or certified copies thereof as may be 
sufficient or required by law to evidence or effect a transfer of interest in or to 
chattels in such cases. 

(b) In the event of transfer as upon inheritance, devise or bequest, the 
Division shall, upon a receipt of a certified copy of a will, letters of adminis- 
tration and/or a certificate from the clerk of the superior court showing that the 
motor vehicle registered in the name of the decedent owner has been assigned 
to his widow as part of her year’s support, transfer both title and license as 
otherwise provided for transfers. If a decedent dies intestate and no adminis- 
trator has qualified or the clerk of superior court has not issued a certificate of 
assignment as part of the widow’s year’s allowance, or if a decedent dies testate 
with a small estate and leaving a purported will, which, in the opinion of the 
clerk of superior court, does not justify the expense of probate and adminis- 
tration and probate and administration is not demanded by any interested 
party entitled by law to demand same, and provided that the purported will is 

filed in the public records of the office of the clerk of the superior court, the 
Division may upon affidavit executed by all heirs effect such transfer. The 

affidavit shall state the name of the decedent, date of death, that the decedent 

died intestate or testate and no administration is pending or expected, that all 

debts have been paid or that the proceeds from the transfer will be used for 

that purpose, the names, ages and relationship of all heirs and devisees af 

there be a purported will), and the name and address of the transferee of the 

title. A surviving spouse may execute the affidavit and transfer the interest of 

the decedent’s minor or incompetent children where such minor or incompe- 

tent does not have a guardian. A transfer under this subsection shall not affect 

the validity nor be in prejudice of any creditor’s lien. 
(c) Mechanic’s or Storage Lien. — In any case where a vehicle is sold under 

a mechanic’s or storage lien, or abandoned property, the Division shall be given 

a 20-day notice as provided in G.S. 20-114. 
(d) An operator of a place of business for garaging, repairing, parking or 

storing vehicles for the public in which a vehicle remains unclaimed for 10 

days, or the landowners upon whose property a motor vehicle has been 

abandoned for more than 30 days, shall, within five days after the expiration 

of that period, report the vehicle as unclaimed to the Division. Failure to make 

such report shall constitute a Class 3 misdemeanor. 

Any vehicle which remains unclaimed after report is made to the Division 

may be sold by such operator or landowner in accordance with the provisions 

relating to the enforcement of liens and the application of proceeds of sale of 

Article 1 of Chapter 44A. 
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(e) Any person, who shall sell a vehicle to satisfy a mechanic’s or storage lien 
or any person who shall sell a vehicle as upon order in bankruptcy, execution 
sale, repossession upon default in performing the terms of a lease or executory 
sales contract, or otherwise by operation of law, shall remove any license plates 
attached thereto and return them to the Division. (1937, c. 407, s. 41; 1943, c. 
726; 1945, cc. 289, 714; 1955, c. 296, s. 1; 1959, c. 1264, s. 3; 1961, c. 360, ss. 12, 
13; 1967, c. 562, s. 8; 1971, cc. 230, 512, 876; 1973, c. 13886, ss. 1, 2; c. 1446, s. 
21; 1975, c. 438, s. 2; c. 716, s. 5; 1993, c. 539, s. 342; 1994, Ex. Sess., c. 24, s. 
14(c); 1995 (Reg. Sess., 1996), c. 635, s. 1.) 

Cross References. — For fee schedule, see __ liens on personal property not governed by the 
$ 20-85. Uniform Commercial Code, see 44 N.C.L. Rev. 

Legal Periodicals. — For article concerning 322 (1966). 

CASE NOTES 

Cited in Younts v. State Farm Mut. Auto. 

Ins. Co., 281 N.C. 582, 189 S.E.2d 187 (1972). 

§ 20-78. When Division to transfer registration and issue 
new certificate; recordation. 3 

(a) The Division, upon receipt of a properly endorsed certificate of title, 
application for transfer thereof and payment of all proper fees, shall issue a 
new certificate of title as upon an original registration. The Division, upon 
receipt of an application for transfer of registration plates, together with 
payment of all proper fees, shall issue a new registration card transferring and 
assigning the registration plates and numbers thereon as upon an original 
assignment of registration plates. 

(b) The Division shall maintain a record of certificates of title issued by the. 
Division for a period of 20 years. After 20 years, the Division shall maintain a 
record of the last two owners. 

The Commissioner is hereby authorized and empowered to provide for the 
photographic or photostatic recording of certificate of title records in such 
manner as he may deem expedient. The photographic or photostatic copies 
herein authorized shall be sufficient as evidence in tracing of titles of the motor 
vehicles designated therein, and shall also be admitted in evidence in all 
actions and proceedings to the same extent that the originals would have been 
admitted. (1937, c. 407, s. 42; 1948, c. 726; 1947, c. 219, s. 8; 1961, c. 360, s. 14; 
1971, co L070) 834;.19.75..c.. (16,5885; o1999-452..ce155) 

Cross References. — For fee schedule, see 
§ 20-85. 

CASE NOTES 

Applied in Hawkins v. M & J Fin. Corp., 238 105 (M.D.N.C. 1956); Sutton v. Sutton, 35 N.C. 
N.C. 174, 77 S.E.2d 669 (1953). App. 670, 242 S.E.2d 644 (1978). 

Cited in Morrisey v. Crabtree, 143 F. Supp. 

Part 5. Issuance of Special Plates. 

§ 20-79. Dealer license plates. 

(a) How to Get a Dealer Plate. — A dealer licensed under Article 12 of this 
Chapter may obtain a dealer license plate by filing an application with the 
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Division and paying the required fee. An application must be filed on a form 
provided by the Division. The required fee is the amount set by G.S. 20-87(7). 

(b) Number of Plates. — A dealer who was licensed under Article 12 of this 
Chapter for the previous 12-month period ending April 30 may obtain the 
number of dealer license plates allowed by the following table; the number 
allowed is based on the number of motor vehicles the dealer sold during the 
relevant 12-month period and the average number of qualifying sales repre- 
sentatives the dealer employed during that same 12-month period: 

Vehicles Sold In Relevant Maximum Number of Plates 
12-Month Perio 
Fewer than 12 
At least 12 but less than 25 
At least 25 but less than 37 
At least 37 but less than 49 
49 or more At least 6, but no more than 4 times the 

average number of qualifying sales 
representatives employed by the dealer 
during the relevant 12-month period. 

mH Ole 

A dealer who was not licensed under Article 12 of this Chapter for part or all 
of the previous 12-month period ending April 30 may obtain the number of 
dealer license plates that equals four times the number of qualifying sales 
representatives employed by the dealer on the date the dealer files the 
application. A “qualifying sales representative” is a sales representative who 
works for the dealer at least 25 hours a week on a regular basis and is 
compensated by the dealer for this work. 
A dealer who sold fewer than 49 motor vehicles the previous 12-month period 

ending April 30 but has sold at least that number since May 1 may apply for 

additional dealer license plates at any time. The maximum number of dealer 

license plates the dealer may obtain is the number the dealer could have 

obtained if the dealer had sold at least 49 motor vehicles in the previous 

12-month period ending April 30. 
A dealer who applies for a dealer license plate must certify to the Division 

the number of motor vehicles the dealer sold in the relevant period. Making a 

material misstatement in an application for a dealer license plate is grounds 

for the denial, suspension, or revocation of a dealer’s license under G.S. 20-294. 

A dealer engaged in the alteration and sale of specialty vehicles may apply 

for up to two dealer plates in addition to the number of dealer plates that the 

dealer would otherwise be entitled to under this section. 

(c) Form and Duration. — A dealer license plate is subject to G.S. 20-63, 

except for the requirement that the plate display the registration number of a 

motor vehicle and the requirement that the plate be a “First in Flight” plate. 

In addition, a dealer license plate must have a distinguishing symbol identi- 

fying the plate as a dealer license plate. 
A dealer license plate is issued for a fiscal year beginning July 1 and ending 

June 30. During the fiscal year for which it is issued, a dealer may transfer a 

dealer license plate from one vehicle to another. When one of the following 

occurs, a dealer must surrender to the Division all dealer license plates issued 

to the dealer: 
(1) The dealer surrenders the license issued to the dealer under Article 12 

of this Chapter. 
(2) The Division suspends or revokes the license issued to the dealer 

under Article 12 of this Chapter. 

(3) The Division rescinds the dealer license plates because of a violation of 

the restrictions on the use of a dealer license plate. 
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To obtain a dealer license plate after it has been surrendered, the dealer must 
file a new application for a dealer license plate and pay the required fee for the 
late. 

; (d) Restrictions on Use. — A dealer license plate may be displayed only on 
a motor vehicle that meets all of the following requirements: 

(1) Is part of the inventory of the dealer. 
(2) Is not consigned to the dealer. 
(3) Is covered by liability insurance that meets the requirements of Article 

9A of this Chapter. 
(4) Is not used by the dealer in another business in which the dealer is 

engaged. 
(5) Is driven on a highway by a person who carries a copy of the 

registration card for the dealer plates issued to the dealer while 
driving the motor vehicle and who meets one of the following descrip- 
tions: 
a. Has a demonstration permit to test-drive the motor vehicle and 

carries the demonstration permit while driving the motor vehicle. 
b. Is an officer or sales representative of the dealer and is driving the 

vehicle for a business purpose of the dealer. 
c. Is an employee of the dealer and is driving the vehicle in the course 

of employment. 
A dealer may issue a demonstration permit for a motor vehicle to a person 

licensed to drive that type of motor vehicle. A demonstration permit authorizes 
each person named in the permit to drive the motor vehicle described in the 
permit for up to 96 hours after the time the permit is issued. A dealer may, for 
good cause, renew a demonstration permit for one additional 96-hour period. 
A dealer may not lend, rent, lease, or otherwise place a dealer license plate 

at the disposal of a person except as authorized by this subsection. 
(e) Sanctions. — The following sanctions apply when a motor vehicle 

displaying a dealer license plate is driven in violation of the restrictions on the 
use of the plate: 

(1) The individual driving the motor vehicle is responsible for an infrac- 
tion and is subject to a penalty of fifty dollars ($50.00). 

(2) The dealer to whom the plate is issued is subject to a civil penalty 
imposed by the Division of two hundred dollars ($200.00). 

(3) The Division may rescind all dealer license plates issued to the dealer 
whose plate was displayed on the motor vehicle. 

A penalty imposed under subdivision (1) of this subsection is payable to the 
county where the infraction occurred, as required by G.S. 14-3.1. A civil penalty 
imposed under subdivision (2) of this subsection shall be credited to the 
Highway Fund as nontax revenue. 

(f) Transfer of Dealer Registration. — No change in the name of a firm, 
partnership or corporation, nor the taking in of a new partner, nor the 
withdrawal of one or more of the firm, shall be considered a new business; but 
if any one or more of the partners remain in the firm, or if there is change in 
ownership of less than a majority of the stock, if a corporation, the business 
shall be regarded as continuing and the dealers’ plates originally issued may 
continue to be used. (1937, c. 407, s. 43; 1947, c. 220, s. 2; 1949, c. 583, s. 3; 
1951, c. 985, s. 2; 1959, c. 1264, s. 3.5; 1961, c. 360, s. 15; 1975, c. 716, s. 5; 1979, 
c. 239; c. 612, s. 1; 1985, c. 764, s. 21; 1985 (Reg. Sess., 1986), c. 852, s. 17; 1989, 
c. 770, s. 74.1(a); 19938, c. 321, s. 169.4; c. 440, s. 2; c. 539, s. 343; 1993 (Reg. 
Sess., 1994), c. 697, ss. 1, 2; c. 761, s. 6; 1994, Ex. Sess., c. 24, s. 14(c); 1997-335, 
Se 2001? 2 earl) 
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Effect of Amendments. — Session Laws 
2001-212, s. 1, effective June 15, 2001, added 

the last paragraph in subsection (b). 

ART. 3. MOTOR VEHICLE ACT OF 1937 §20-79.1 

CASE NOTES 

Violation by Corporation. — For corpo- 
rate dealer like Toyota to violate this section, 
some agent or employee must cause or permit 
attachment of tags. Defendant, as an individual 
and an agent of Toyota and with knowledge and 
permission of corporation, attached tags to his 
personal automobile. Johnson v. Skinner, 99 
N.C. App. 1, 392 S.E.2d 634, cert. denied, 327 
N.C. 429, 395 S.E.2d 680 (1990). 

Violation of Statute Is Negligence Per 
Se. — This section is a safety statute, and 
violation of statute would constitute “negli- 
gence within itself.” Johnson v. Skinner, 99 N.C. 
App. 1, 392 S.E.2d 634, cert. denied, 327 N.C. 
429, 395 S.E.2d 680 (1990). 
Violation of This Statute May Be Proxi- 

mate Cause of Accident. — Illegal use of 
dealer’s plate could be proximate cause of a 
subsequent injury, even where there is a sub- 
sequent intervening cause. Johnson v. Skinner, 

99 N.C. App. 1, 392 S.E.2d 634, cert. denied, 

327 N.C. 429, 395 S.E.2d 680 (1990). 
To hold that a knowing and flagrant violation 

of dealer tag statute can never constitute prox- 
imate cause of a highway accident would evis- 
cerate safety component of this section. 
Johnson v. Skinner, 99 N.C. App. 1, 392 S.E.2d 
634, cert. denied, 327 N.C. 429, 395 S.E.2d 680 
(1990). 
Applied in Brinkley v. Nationwide Mut. Ins. 

Co.s (271:.N,C.,. 301), 156.185.120.225. (1967): 
Kraemer v. Moore, 67 N.C. App. 505, 313 S.E.2d 
610 (1984); In re Meade, 174 Bankr. 49 (Bankr. 

M.D.N.C. 1994). 
Cited in Hawkins v. M & J Fin. Corp., 238 

N.C. 174, 77 S.E.2d 669 (1953); Smart Fin. Co. 
v. Dick, 256 N.C. 669, 124 S.E.2d 862 (1962); 
McLeod v. Nationwide Mut. Ins. Co., 115 N.C. 
App. 283, 444 S.E.2d 487, cert. denied, 337 N.C. 
694, 448 S.E.2d 528 (1994). 

§ 20-79.01. Special sports event temporary license plates. 

(a) Application. — A dealer who is licensed under Article 12 of this Chapter 

and who agrees to loan to another for use at a special sports event a vehicle 

that could display a dealer license plate if driven by an officer or employee of 

the dealer may obtain a temporary special sports event license plate for that 

vehicle by filing an application with the Division and paying the required fee. 

A “special sports event” is a sports event that is held no more than once a year 

and is open to the public. An application must be filed on a form provided by the 

Division and contain the information required by the Division. The fee for a 

temporary special sports event license plate is five dollars ($5.00). 

(b) Form and Duration. — A temporary special sports event license plate 

must state on the plate the date it was issued, the date it expires, and the 

make, model, and serial number of the vehicle for which it is issued. A 

temporary special sports event license plate may be issued for no more than 45 

days. The dealer to whom the plate is issued must destroy the plate on or 

before the date it expires. 
(c) Restrictions on Use. — A temporary special sports event license plate 

may be displayed only on the vehicle for which it is issued. A vehicle displaying 

a temporary special sports event license plate may be driven by anyone who is 

licensed to drive the type of vehicle for which the plate is issued and may be 

driven for any purpose. (1993, c. 440, s. 13.) 

§ 20-79.1. Use of temporary registration plates or markers 

by purchasers of motor vehicles in lieu of 

dealers’ plates. 

(a) The Division may, subject to the limitations and conditions hereinafter 

set forth, deliver temporary registration plates or markers designed by said 

Division to a dealer duly registered under the provisions of this Article who 

applies for at least 25 such plates or markers and who encloses with such 
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application a fee of one dollar ($1.00) for each plate or marker for which 
application is made. Such application shall be made upon a form prescribed 
and furnished by the Division. Dealers, subject to the limitations and condi- 
tions hereinafter set forth, may issue such temporary registration plates or 
markers to owners of vehicles, provided that such owners shall comply with the 
pertinent provisions of this section. 

(b) Every dealer who has made application for temporary registration plates 
or markers shall maintain in permanent form a record of all temporary 
registration plates or markers delivered to him, and shall also maintain in 
permanent form a record of all temporary registration plates or markers issued 
by him, and in addition thereto, shall maintain in permanent form a record of 
any other information pertaining to the receipt or the issuance of temporary 
registration plates or markers that the Division may require. Each record shall 
be kept for a period of at least one year from the date of entry of such record. 
Every dealer shall allow full and free access to such records during regular 
business hours, to duly authorized representatives of the Division and to peace 
officers. 

(c) Every dealer who issues temporary registration plates or markers shall 
also issue a temporary registration certificate upon a form furnished by the 
Division and deliver it with the registration plate or marker to the owner. 

(d) A dealer shall: 
(1) Not issue, assign, transfer, or deliver temporary registration plates or 

markers to anyone other than a bona fide purchaser or owner of a 
vehicle which he has sold. 

(2) Not issue a temporary registration plate or marker without first 
obtaining from the purchaser or owner a written application for titling 
and registration of the vehicle and the applicable fees. 

(3) Within 10 working days, mail or deliver the application and fees to the 
Division or deliver the application and fees to a local license agency for 
processing. Delivery need not be made if the contract for sale has been 
rescinded in writing by all parties to the contract. 

(4) Not deliver a temporary registration plate to anyone purchasing a 
vehicle that has an unexpired registration plate that is to be trans- 
ferred to the purchaser. 

(5) Not lend to anyone, or use on any vehicle that he may own, any 
temporary registration plates or markers. 

A dealer may issue temporary markers, without obtaining the written 
application for titling and registration or collecting the applicable fees, to 
nonresidents for the purpose of removing the vehicle from the State. 

(e) Every dealer who issues temporary plates or markers shall write clearly 
and indelibly on the face of the temporary registration plate or marker: 

(1) The dates of issuance and expiration; 
(2) The make, motor number, and serial numbers of the vehicle; and 
(3) Any other information that the Division may require. 

It shall be unlawful for any person to issue a temporary registration plate or 
marker containing any misstatement of fact or to knowingly write any false 
information on the face of the plate or marker. 

(f) Ifthe Division finds that the provisions of this section or the directions of 
the Division are not being complied with by the dealer, he may suspend, after 
a hearing, the right of a dealer to issue temporary registration plates or 
markers. 

(g) Every person to whom temporary registration plates or markers have 
been issued shall permanently destroy such temporary registration plates or 
markers immediately upon receiving the annual registration plates from the 
Division: Provided, that if the annual registration plates are not received 
within 30 days of the issuance of the temporary registration plates or markers, 
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the owner shall, notwithstanding, immediately upon the expiration of such 
30-day period, permanently destroy the temporary registration plates or 
markers. 

(h) Temporary registration plates or markers shall expire and become void 
upon the receipt of the annual registration plates from the Division, or upon 
the rescission of a contract to purchase a motor vehicle, or upon the expiration 
of 30 days from the date of issuance, depending upon whichever event shall 
first occur. No refund or credit or fees paid by dealers to the Division for 
temporary registration plates or markers shall be allowed, except in the event 
that the Division discontinues the issuance of temporary registration plates or 
markers or unless the dealer discontinues business. In this event the unissued 
registration plates or markers with the unissued registration certificates shall 
be returned to the Division and the dealer may petition for a refund. Upon the 
expiration of the 30 days from the date of issuance, a second 30-day temporary 
registration plate or marker may be issued by the dealer upon showing the 
vehicle has been sold, a temporary lien has been filed as provided in G.S. 20-58, 
and that the dealer, having used reasonable diligence, is unable to obtain the 
vehicle’s statement of origin or certificate of title so that the len may be 
perfected. 

(i) Atemporary registration plate or marker may be used on the vehicle for 
which issued only and may not be transferred, loaned, or assigned to another. 
In the event a temporary registration plate or marker or temporary registra- 

tion certificate is lost or stolen, the owner shall permanently destroy the 

remaining plate or marker or certificate and no operation of the vehicle for 

which the lost or stolen registration certificate, registration plate or marker 

has been issued shall be made on the highways until the regular license plate 

is received and attached thereto. 
(j) The Commissioner of Motor Vehicles shall have the power to make such 

rules and regulations, not inconsistent herewith, as he shall deem necessary 

for the purpose of carrying out the provisions of this section. 

(k) The provisions of G.S. 20-63, 20-71, 20-110 and 20-111 shall apply in like 

manner to temporary registration plates or markers as is applicable to 

nontemporary plates. (1957, c. 246, s. 1; 1963, c. 552, s. 8; 1975, c. WAGys¢ 5; 

1985, c. 95; c. 263; 1997-327, ss. 1, 2; 2000-182, s. 5.) 

Effect of Amendments. — Session Laws date, added the last sentence in subsection (h), 

2000-182, s. 5, effective May 1, 2001, and ap- _ beginning “Upon the expiration of the 30 days.” 

plicable to offenses occurring on or after that 

CASE NOTES 

Applied in State v. Gray, 55 N.C. App. 568, Motors, Inc., 258 N.C. 647, 129 S.E.2d 248 

286 5.1.20 .35/ (1982), (1963); State v. Hudson, 103 N.C. App. 708, 407 

Cited in Home Indem. Co. v. West Trade  S.E.2d 583 (1991). 

§ 20-79.2. Transporter plates. 

(a) Who Can Get a Plate. — A person engaged in a business requiring the 

limited operation of a motor vehicle for any of the following purposes may 

obtain a transporter plate authorizing the movement of the vehicle for the 

specific purpose: 
(1) To facilitate the manufacture, construction, rebuilding, or delivery of 

new or used truck cabs or bodies between manufacturer, dealer, seller, 

or purchaser. 
(2) To repossess a motor vehicle. 
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(3) To pick up a motor vehicle that is to be repaired or otherwise prepared 
for sale by a dealer, to road-test the vehicle, if it is repaired, within a 
10-mile radius of the place where it is repaired, and to deliver the 
vehicle to the dealer. 

(4) To move a motor vehicle that is owned by the business and is a 
replaced vehicle offered for sale. 

(5) To take a motor vehicle either to or from a motor vehicle auction where 
the vehicle will be or was offered for sale. 

(6) To road-test a repaired truck whose GVWR is at least 15,000 pounds 
when the test is performed within a 10-mile radius of the place where 
the truck was repaired and the truck is owned by a person who has a 
fleet of at least five trucks whose GVWRs are at least 15,000 pounds 
and who maintains the place where the truck was repaired. 

(7) To move a mobile office, a mobile classroom, or a mobile or manufac- 
tured home. 

(8) To drive a motor vehicle that is at least 25 years old to and from a 
parade or another public event and to drive the motor vehicle in that 
event. A person who owns a motor vehicle that is at least 25 years old 
is considered to be in the business of collecting those vehicles. 

(9) To drive a motor vehicle that is part of the inventory of a dealer to and 
from a motor vehicle trade show or exhibition or to, during, and from 
a parade in which the motor vehicle is used. 

(10) To drive special mobile equipment in any of the following circum- 
stances: 
a. From the manufacturer of the equipment to a facility of a dealer. 
b. From one facility of a dealer to another facility of a dealer. 
c. From a dealer to the person who buys the equipment from the 

dealer. 
(b) How to Get a Plate. — A person may obtain a transporter plate by filing 

an application with the Division and paying the required fee. An application 
must be on a form provided by the Division and contain the information 
required by the Division. The fee for a transporter plate is one-half the fee set 
in G.S. 20-87(5) for a passenger motor vehicle of not more than 15 passengers. 

(b1) Number of Plates. — The total number of transporter and dealer plates 
issued to a dealer may not exceed the number of dealer plates that can be 
issued to the dealer under G.S. 20-79(b). This restriction does not apply to a 
person who is not a dealer. Transporter plates issued to a dealer shall bear the 
words “Dealer-Transporter.” 

(b2) Sanctions. — The following sanctions apply when a motor vehicle 
displaying a “Dealer-Transporter” license plate is driven in violation of the 
restrictions on the use of the plate: 

(1) The individual driving the motor vehicle is responsible for an infrac- 
tion and is subject to a penalty of fifty dollars ($50.00). 

(2) The dealer to whom the plate is issued is subject to a civil penalty 
imposed by the Division of two hundred dollars ($200.00). 

(3) The Division may rescind all dealer license plates issued to the dealer 
whose plate was displayed on the motor vehicle. 

A penalty imposed under subdivision (1) of this subsection is payable to the 
county where the infraction occurred, as required by G.S. 14-3.1. A civil penalty 
imposed under subdivision (2) of this subsection shall be credited to the 
Highway Fund as nontax revenue. 

(c) (See editor’s note) Form, Duration, and Transfer. — A transporter 
plate is a type of commercial license plate. A transporter plate issued to a 
dealer is issued on a fiscal-year basis. A transporter plate issued to a person 
who is not a dealer is issued on a calendar-year basis. During the year for 
which it is issued, a person may transfer a transporter plate from one vehicle 
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to another as long as the vehicle is driven only for a purpose authorized by 

subsection (a) of this section. The Division may rescind a transporter plate that 

is displayed on a motor vehicle driven for a purpose that is not authorized by 

subsection (a) of this section. 
(d) A county may obtain one transporter plate, without paying a fee, by 

filing an application with the Division on a form to be provided by the Division. 

A transporter plate issued pursuant to this subsection may only be used to 

transport motor vehicles as part of a program established by the county to 

receive donated motor vehicles and make them available to low-income 

individuals. 
If a motor vehicle is operated on the highways of this State using a 

transporter plate authorized by this section, all of the following requirements 

shall be met: 
(1) The driver of the vehicle shall have in his or her possession the 

certificate of title for the motor vehicle, which has been properly 

reassigned by the previous owner to the county or the affected donor 

program. 
(2) The vehicle shall be covered by liability insurance that meets the 

requirements of Article 9A of this Chapter. 
The form and duration of the transporter plate shall be as provided in 

subsection (c) of this section. (1961, c. 360, s. 21; 1969, c. 600, s. 1; 1975, c. 222; 

1979, c. 473, ss. 1, 2; c. 627, ss. 1-3; 1981, c. 727, ss. 1, 2; 19883, c. AA pau belo We Ae 

520; 1993, c. 440, s. 4; 1995, c. 50, s. 1; 1997-335, s. 2; 2001-147, s. Te) 

Editor’s Note. — Session Laws 1997-335, s. 

3, provides: “Notwithstanding G.S. 20-79.2(c), 
as amended by this act, a transporter plate 
issued to a dealer for the 1997 calendar year 
expires June 30, 1998.” 

Session Laws 2001-147, s. 2, provides: “The 
costs of implementing the provisions of this act 

[which added subsection (d)] shall be paid from 
funds available to the Department of Transpor- 

tation.” 

Effect of Amendments. — Session Laws 

2001-147, s. 1, effective May 31, 2001, added 

subsection (d). 

§ 20-79.3: Repealed by Session Laws 1993, c. 440, s. 5. 

§ 20-79.4. Special registration plates. 

(a) General. — Upon application and payment of the required registration 

fees, a person may obtain from the Division a special registration plate for a 

motor vehicle registered in that person’s name if the person qualifies for the 

registration plate. A special registration plate may not be issued for a vehicle 

registered under the International Registration Plan. A special registration 

plate may be issued for a commercial vehicle that is not registered under the 

International Registration Plan. A holder of a special registration plate who 

becomes ineligible for the plate, for whatever reason, must return the special 

plate within 30 days. 
(b) Types. — The Division shall issue the following types of special regis- 

tration plates: 
(1) Administrative Officer of the Courts. — Issuable to the Director of the 

Administrative Office of the Courts. The plate shall bear the phrase 

APPA 
(2) Amateur Radio Operator. — Issuable to an amateur radio operator 

who holds an unexpired and unrevoked amateur radio license issued 

by the Federal Communications Commission and who asserts to the 

Division that a portable transceiver is carried in the vehicle. The plate 

shall bear the phrase “Amateur Radio”. The plate shall bear the 

operator’s official amateur radio call letters, or call letters with 
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numerical or letter suffixes so that an owner of more than one vehicle 
may have the call letters on each. 

(3) American Legion. — Issuable to a member of the American Legion. 
The plate shall bear the words “American Legion” and the emblem of 
the American Legion. The Division may not issue the plate authorized 
by this subdivision unless it receives at least 300 applications for the 
plate. 

(3a) Animal Lovers. — Issuable to the registered owner of a motor vehicle 
in accordance with G.S. 20-81.12. The plate may bear a picture of a 
dog and cat and the phrase “I Care.” 

(3b) Audubon North Carolina. — Issuable to the registered owner of a 
motor vehicle in accordance with G.S. 20-81.12. The plate shall bear 
the National Audubon Society, Inc., logo and a representation of a bird 
native to North Carolina. 

(3c) Bronze Star Recipient. — Issuable to a recipient of the Bronze Star. 

(4) 

(5) 

(6) 

(7) 

(8) 

(9) 

The plate shall bear the emblem of the Bronze Star and the words 
“Bronze Star”. 
Civil Air Patrol Member. — Issuable to an active member of the North 
Carolina Wing of the Civil Air Patrol. The plate shall bear the phrase 
“Civil Air Patrol”. A plate issued to an officer member shall begin with 
the number “201” and the number shall reflect the seniority of the 
member; a plate issued to an enlisted member, a senior member, or a 
cadet member shall begin with the number “501”. 
Civic Club. — Issuable to a member of a nationally recognized civic 
organization whose member clubs in the State are exempt from State 
corporate income tax under G.S. 105-130.11(a)(5). Examples of these 
clubs include Jaycees, Kiwanis, Optimist, Rotary, Ruritan, and 
Shrine. The plate shall bear a word or phrase identifying the civic club 
and the emblem of the civic club. The Division may not issue a civic 
club plate authorized by this subdivision unless it receives at least 300 
applications for that civic club plate. 
Class D Citizen’s Radio Station Operator. — Issuable to a Class D 
citizen’s radio station operator. For an operator who has been issued 
Class D citizen’s radio station call letters by the Federal Communi- 
cations Commission, the plate shall bear the operator’s official Class 
D citizen’s radio station call letters. For an operator who has not been 
issued Class D citizen’s radio station call letters by the Federal 
Communications Commission, the plate shall bear the phrase “Citi- 
zen’s Band Radio”. 
Clerk of Superior Court. — Issuable to a current or retired clerk of 
superior court. A plate issued to a current clerk shall bear the phrase 
“Clerk Superior Court” and the letter “C” followed by a number that 
indicates the county the clerk serves. A plate issued to a retired clerk 
shall bear the phrase “Clerk Superior Court, Retired”, the letter “C” 
followed by a number that indicates the county the clerk served, and 
the letter “X” indicating the clerk’s retired status. 
Coast Guard Auxiliary Member. — Issuable to an active member of the 
United States Coast Guard Auxiliary. The plate shall bear the phrase 
“Coast Guard Auxiliary”. 
Collegiate Insignia Plate. — Issuable to the registered owner of a 
motor vehicle in accordance with G.S. 20-81.12. The plate may bear a 
phrase or an insignia representing a public or private college or 
university. 

(9a) Combat Infantry Badge Recipient. — Issuable to a recipient of the 
Combat Infantry Badge. The plate shall bear the phrase “Combat 
Infantry Badge ” and a representation of the Combat Infantry Badge. 
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The Division may not issue the plate authorized by this subdivision 
unless it receives at least 300 applications for the plate. 

(10) Combat Veteran. — Issuable to a veteran of the armed forces who 
served in a combat zone, or in waters adjacent to a combat zone, 
during a period of war and who was separated from the armed forces 
under honorable conditions. The Division may not issue the plate 
authorized by this subdivision unless it receives at least 300 applica- 
tions for the plate. A “period of war” is any of the following: 
a. Bete War I, which began April 16, 1917, and ended November 11, 

b. pene we II, which began December 7, 1941, and ended December 

c. The Korean Conflict, which began June 27, 1950, and ended 
January 31, 1955. 

d. The Vietnam Era, which began August 5, 1964, and ended May 7, 

1975. 
e. The Persian Gulf War. 
f. Any other campaign, expedition, or engagement for which the 

United States Department of Defense authorizes a campaign 

badge or medal. 
(11) County Commissioner. — Issuable to a county commissioner of a 

county in this State. The plate shall bear the words “County Commis- 

sioner” followed first by a number representing the commissioner’s 

county and then by a letter or number that distinguishes plates issued 

to county commissioners of the same county. The number of a county 

shall be the order of the county in an alphabetical list of counties that 

assigns number one to the first county in the list and a letter or 

number to distinguish different cars owned by the county commis- 

sioners in that county. The Division may not issue the plate autho- 

rized by this subdivision unless it receives at least 300 applications for 

the plate. 
(11a) Repealed by Session Laws 2001-498, s. 2, effective December 19, 

2001. 
(12) Disabled Veteran. — Issuable to a veteran of the armed forces of the 

United States who suffered a 100% service-connected disability. 

(12a) Distinguished Flying Cross. — Issuable to a recipient of the Distin- 

guished Flying Cross. The plate shall bear the emblem of the 

Paneuished Flying Cross and the words “Distinguished Flying 

ross’. 
(13) District Attorney. — Issuable to a North Carolina or United States 

District Attorney. The plate issuable to a North Carolina district 

attorney shall bear the letters “DA” followed by a number that 

represents the prosecutorial district the district attorney serves. The 

plate for a United States attorney shall bear the phrase “U.S. 

Attorney” followed by a number that represents the district the 

attorney serves, with 1 being the Eastern District, 2 being the Middle 

District, and 3 being the Western District. 

(13a) Ducks Unlimited. — Issuable to the registered owner of a motor 

vehicle in accordance with G.S. 20-81.12. The plate shall bear the logo 

of Ducks Unlimited, Inc., and shall bear the words: “Ducks Unlimit- 

ed”. 
(13b) Eagle Scout. — Issuable to a young man who has been certified as 

an Eagle Scout by the Boy Scouts of America, or to his parents or 

guardians. The plate shall bear the insignia of the Boy Scouts of 

America and shall bear the words “Eagle Scout”. The Division may not 

issue the plate authorized by this subdivision unless it receives at 

least 300 applications for the plate. 
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(14) 82nd Airborne Division Association Member. — Issuable to a member 
of the 82nd Airborne Division Association, Inc. The plate shall bear 
the insignia of the 82nd Airborne Division Association, Inc. The 
Division may not issue the plate authorized by this subdivision unless 
it receives at least 300 applications for the plate. 

(15) Fire Department or Rescue Squad Member. — Issuable to an active 
regular member or volunteer member of a fire department, rescue 
squad, or both a fire department and rescue squad. The plate shall 
bear the words “Firefighter”, “Rescue Squad”, or “Firefighter-Rescue 
Squad”. 

(15a) First in Forestry. — Issuable to the registered owner of a motor 
vehicle. The plate shall bear the words “First in Forestry”. The 
Division may not issue the plate authorized by this subdivision unless 
it receives at least 300 applications for the plate. 

(16) Future Farmers of America. — Issuable to a member or a supporter 
of the National Future Farmers of America Organization. The plate 
shall bear the emblem of the organization and the letters “FFA”. The 
Division may not issue the plate authorized by this subdivision unless 
it receives at least 300 applications for the plate. 

(16a) Girl Scout Gold Award recipient. — Issuable to a young woman who 
has been certified as a Girl Scout Gold Award recipient by the Girl 
Scouts of the U.S.A., or to her parents or guardians. The plate shall 
bear the insignia of the Girl Scouts of the U.S.A. and shall bear the 
words “Girl Scout Gold Award”. The Division may not issue the plate 
authorized by this subdivision unless it receives at least 300 applica- 
tions for the plate. 

(16b) Goodness Grows. — Issuable to the registered owner of a motor 
vehicle in accordance with G.S. 20-81.12. The plate shall bear the 
“Goodness Grows in North Carolina” logo and the phrase “Agriculture: 
NC’s #1 Industry”. 

(16c) (Effective until June 30, 2006) Harley Owners’ Group. — Issuable 
to the registered owner of a motor vehicle in accordance with G.S. 
20-81.12. The plate shall be designed in consultation with and 
approved by the Harley-Davidson Motor Company, Inc., and shall 
bear the words and trademark of the “Harley Owners’ Group”. The 
Division shall not develop this plate unless the Harley-Davidson 
Motor Company, Inc., licenses, without charge, the State to use the 
words and trademark of the Harley Owners’ Group on the plate. 

(17) Historic Vehicle Owner. — Issuable for a motor vehicle that is at least 
35 years old measured from the date of manufacture. The plate for an 
historic vehicle shall bear the word “Antique” unless the vehicle is a 
model year 1943 or older. The plate for a vehicle that is a model year 
1943 or older shall bear the word “Antique” or the words “Horseless 
Carriage”, at the option of the vehicle owner. 

(18) Historical Attraction Plate. — Issuable to the registered owner of a 
motor vehicle in accordance with G.S. 20-81.12. The plate may bear a 
phrase or an insignia representing a publicly owned or nonprofit 
historical attraction located in North Carolina. 

(19) Honorary Plate. — Issuable to a member of the Honorary Consular 
Corps, who has been certified by the U. S. State Department, the plate 
shall bear the words “Honorary Consular Corps” and a distinguishing 
number based on the order of issuance. 

(19a) International Association of Fire Fighters. — Issuable to a member 
of the International Association of Fire Fighters. The plate shall bear 
the logo of the International Association of Fire Fighters. The Division 
may not issue the plate authorized by this subdivision unless it 
receives at least 300 applications for the plate. 

394 



§20-79.4 ART. 3. MOTOR VEHICLE ACT OF 1937 §20-79.4 

(20) Judge or Justice. — Issuable to a sitting or retired judge or justice in 
accordance with G.S. 20-79.6. 

(20a) Kids First. — Issuable to the registered owner of a motor vehicle in 
accordance with G.S. 20-81.12. The plate may bear the phrase “Kids 
First” and a logo of children’s hands. 

(21) Legion of Valor. — Issuable to a recipient of one of the following 
military decorations: the Congressional Medal of Honor, the Distin- 
guished Service Cross, the Navy Cross, or the Air Force Cross. The 
plate shall bear the emblem and name of the recipient’s decoration. 

(22) Legislator. — Issuable to a member of the North Carolina General 
Assembly. The plate shall bear “The Great Seal of the State of North 
Carolina” and, as appropriate, the word “Senate” or “House” followed 
by the Senator’s or Representative’s assigned seat number. 

(22a) Litter Prevention. — Issuable to the registered owner of a motor 
vehicle in accordance with G.S. 20-81.12. The plate may bear a phrase 
and picture appropriate to the subject of litter prevention in North 

Carolina. 
(23) Magistrate. — Issuable to a current or retired North Carolina 

- magistrate. A plate issued to a current magistrate shall bear the 

letters “MJ” followed by a number indicating the district court district 

the magistrate serves, then by a hyphen, and then by a number 

indicating the seniority of the magistrate. The Division shall use the 

number “9” to designate District Court Districts 9 and 9B. A plate 

issued to a retired magistrate shall bear the phrase “Magistrate, 

Retired ”, the letters “MJX ” followed by a hyphen and the number 

that indicates the district court district the magistrate served, fol- 

lowed by a letter based on the order of issuance of the plates. 

(24) March of Dimes. — Issuable to the registered owner of a motor 

vehicle in accordance with G.S. 20-81.12. The plate may bear a phrase 

or an insignia representing the March of Dimes Foundation. 

(25) Marshal. — Issuable to a United States Marshal. The plate shall bear 

the phrase “U.S. Marshal” followed by a number that represents the 

district the Marshal serves, with 1 being the Eastern District, 2 being 

the Middle District, and 3 being the Western District. 

(26) Military Reservist. — Issuable to a member of a reserve component of 

the armed forces of the United States. The plate shall bear the name 

and insignia of the appropriate reserve component. Plates shall be 

numbered sequentially for members of a component with the numbers 

1 through 5000 reserved for officers, without regard to rank. 

(27) Military Retiree. — Issuable to an individual who has retired from 

the armed forces of the United States. The plate shall bear the word 

“Retired” and the name and insignia of the branch of service from 

which the individual retired. 
(27a) Military Veteran. — Issuable to an individual who served honorably 

in the armed services of the United States. The plate shall bear the 

words “U.S. Military Veteran” and the name and insignia of the 

branch of service in which the individual served. The Division may not 

issue the plate authorized by this subdivision unless it receives at 

least 300 applications for the plate. 

(27b) Military Wartime Veteran. — Issuable to either a member or 

veteran of the armed services of the United States who served during 

a period of war. If the person is a veteran of the armed services, then 

the veteran must be separated from the armed services under 

honorable conditions. The plate shall bear a word or phrase identify- 

ing the period of war and a replica of the campaign badge or medal 

awarded for that war. The Division may not issue a plate authorized 
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by this subdivision unless it receives at least 300 applications for that 
plate. A “period of war” is any of the following: 
a. World War I, meaning the period beginning April 16, 1917, and 

ending November 11, 1918. 
b. World War II, meaning the period beginning December 7, 1941, 

and ending December 31, 1946. 
c. The Korean Conflict, meaning the period beginning June 27, 1950, 

and ending January 31, 1955. 
d. The Vietnam Era, meaning the period beginning August 5, 1964, 

and ending May 7, 1975. 
e. Desert Storm, meaning the period beginning August 2, 1990, and 

ending April 11, 1991. 
f. Any other campaign, expedition, or engagement for which the 

United States Department of Defense authorizes a campaign 
badge or medal. 

(28) National Guard Member. — Issuable to an active or a retired member 
of the North Carolina National Guard. The plate shall bear the phrase 
“National Guard”. A plate issued to an active member shall bear a 
number that reflects the seniority of the member; a plate issued to a 
commissioned officer shall begin with the number “1”; a plate issued to 
a noncommissioned officer with a rank of E7, E8, or E9 shall begin 
with the number “1601”; a plate issued to an enlisted member with a 
rank of E6 or below shall begin with the number “3001”. The plate 
issued to a retired or separated member shall indicate the member’s 
retired status. | 

(28a) Native American. — Issuable to the registered owner of a motor 
vehicle. The plate may bear a phrase or an insignia representing 
Native Americans. The Division must receive 300 or more applica- 
tions for the plate before it may be developed. 

(29) Olympic Games. — Issuable to the registered owner of a motor 
vehicle in accordance with G.S. 20-81.12. The plate may bear a phrase 
or insignia representing the Olympic Games. 

(29a) Omega Psi Phi Fraternity. — Issuable to the registered owner of a 
motor vehicle in accordance with G.S. 20-81.12. The plate shall bear 
the fraternity’s symbol and name. : 

(30) Partially Disabled Veteran. — Issuable to a veteran of the armed 
forces of the United States who suffered a service connected disability 
of less than 100%. 

(31) Pearl Harbor Survivor. — Issuable to a veteran of the armed forces of 
the United States who was present at and survived the attack on 
Pearl Harbor on December 7, 1941. The plate will bear the phrase 
“Pearl Harbor Survivor” and the insignia of the Pearl Harbor Survi- 

_vors’ Association. 
(32) Personalized. — Issuable to the registered owner of a motor vehicle. 

The plate will bear the letters or letters and numbers requested by the 
owner. The Division may refuse to issue a plate with a letter 
combination that is offensive to good taste and decency. The Division 
may not issue a plate that duplicates another plate. 

(33) Prisoner of War. — Issuable to the following: 
a. A member or veteran member of the armed forces of the United 

States who has been captured and held prisoner by forces hostile 
to the United States while serving in the armed forces. 

b. The surviving spouse of a person who had a prisoner of war plate 
at the time of death so long as the surviving spouse continues to 
renew the plate and does not remarry. 

(34) Professional Sports Fan. — Issuable to the registered owner of a 
motor vehicle. The plate shall bear the logo of a professional sports 
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team located in North Carolina. The Division shall receive 300 or 
more applications for a professional sports fan plate before a plate 
may be issued. The Division shall not develop a professional sports fan 
plate unless the professional sports team licenses, without charge, the 
State to use the official team logo on the plate. 

(35) Purple Heart Recipient. — Issuable to a recipient of the Purple Heart 
award. The plate shall bear the phrase “Purple Heart Veteran, 
Combat Wounded” and the letters “PH”. 

(36) Register of Deeds. — Issuable to a register of deeds. The plate shall 
bear the words “Register of Deeds” and the letter “R” followed by a 
number representing the county of the register of deeds. The number 
of a county shall be the order of the county in an alphabetical list of 
counties that assigns number one to the first county in the list. 

(36a) Retired Highway Patrol. — Issuable to an individual who has 
retired from the North Carolina Highway Patrol. The plate shall bear 
the phrase “SHP, Retired.” The Division may not issue the plate 
authorized by this subdivision unless it receives at least 300 applica- 
tions for the plate. 

(36b) (Effective until June 30, 2006) Rocky Mountain Elk Foundation. 

— Issuable to the registered owner of a motor vehicle in accordance 

with G.S. 20-81.12. The plate shall bear the phrase “Rocky Mountain 

Elk Foundation” and a replica of the “Walking Bull” logo of the Rocky 

Mountain Elk Foundation, Inc. The Division shall not develop this 

plate unless the Rocky Mountain Elk Foundation, Inc. licenses, 

without charge, the State to use the “Walking Bull” logo on the plate. 

- (36c) Save the Sea Turtles. — Issuable to the registered owner of a motor 

vehicle in accordance with G.S. 20-81.12. The plate may bear the 

phrase “Save the Sea Turtles” and a representation related to sea 

turtles. 
(37) Scenic Rivers. — Issuable to the registered owner of a motor vehicle 

in accordance with G.S. 20-81.12. The plate shall bear the words 

“Scenic Rivers” and a picture representing the unique beauty of the 

scenic rivers of North Carolina. 
(38) School Technology. — Issuable to the registered owner of a motor 

vehicle in accordance with G.S. 20-81.12. The plate may bear a phrase 

4 an insignia representing the public school system in North Caro- 

ina. 
(39) Sheriff. — Issuable to a current sheriff or to a retired sheriff who 

served as sheriff for at least 10 years before retiring. A plate issued to 

a current sheriff shall bear the word “Sheriff”? and the letter “S” 

followed by a number that indicates the county the sheriff serves. A 

plate issued to a retired sheriff shall bear the phrase “Sheriff, 

Retired”, the letter “S” followed by a number that indicates the county 

the sheriff served, and the letter “X” indicating the sheriff's retired 

status. 
(39a) Silver Star Recipient. — Issuable to a recipient of the Silver Star. 

The plate shall bear the emblem of the Silver Star and the words 

“Silver Star”. 
(40) Soil and Water Conservation. — Issuable to the registered owner of a 

motor vehicle in accordance with G.S. 20-81.12. The plate may bear a 

phrase and picture appropriate to the subject of water quality and 

environmental protection in North Carolina. 

(40a) Special Forces Association. — Issuable to the registered owner of a 

motor vehicle in accordance with G.S. 20-81.12. The plate shall bear a 

representation of the Special Forces Association shoulder patch with 

tabs and shall bear the words “Special Forces Association.” 
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(41) Special Olympics. — Issuable to the registered owner of a motor 
vehicle in accordance with G.S. 20-81.12. The plate may bear a phrase 
or an insignia representing the North Carolina Special Olympics. 

(42) Square Dance Clubs. — Issuable to a member of a recognized square 
dance organization exempt from corporate income tax under GS. 
105-130.11(a)(5). The plate shall bear a word or phrase identifying the 
club and the emblem of the club. The Division shall not issue a dance 
club plate authorized by this subdivision unless it receives at least 300 
applications for that dance club plate. 

(43) State Government Official. — Issuable to elected and appointed 
members of State government in accordance with G.S. 20-79.5. 

(44) State Attraction. — Issuable to the registered owner of a motor 
vehicle in accordance with G.S. 20-81.12. The plate may bear a phrase 
or an insignia representing a publicly owned or nonprofit State or 
federal attraction located in North Carolina. 

(45) Street Rod Owner. — Issuable to the registered owner of a modern- 
ized private passenger motor vehicle manufactured prior to the year 
1949 or designed to resemble a vehicle manufactured prior to the year 
1949. The plate shall bear the phrase “Street Rod”. The Division may 
not issue the plate authorized by this subdivision unless it receives at 
least 300 applications for the plate. 

(45a) Support Public Schools. — Issuable to the registered owner of a 
motor vehicle in accordance with G.S. 20-81.12. The plate shall bear a 
picture representing an old-time one-room schoolhouse and shall bear 
the words: “Support Our Public Schools”. | 

(45b) Tobacco Heritage. — Issuable to the registered owner of a motor 
vehicle. The plate shall bear a picture of a tobacco leaf and plow. The 
Division may not issue the plate authorized by this subdivision unless 
it receives at least 300 applications for the plate. 

(46) Transportation Personnel. — Issuable to various members of the 
Divisions of the Department of Transportation. The plate shall bear 
the letters “DOT” followed by a number from 1 to 85, as designated by 
the Governor. 

(46a) U.S. Navy Specialty. — Issuable to a veteran of the United States 
Navy Submariner Service. The plate shall bear the phrase “Silent 
Service Veteran” and shall bear a representation of the Submarine 
Service Qualification pin. The Division may not issue the plate 
authorized by this subdivision unless it receives at least 300 applica- 
tions for the plate. 

(47) U.S. Representative. — Issuable to a United States Representative 
for North Carolina. The plate shall bear the phrase “U.S. House” and 
shall be issued on the basis of Congressional district numbers. 

(48) U.S. Senator. — Issuable to a United States Senator for North 
Carolina. The plates shall bear the phrase “U.S. Senate” and shall be 
issued on the basis of seniority represented by the numbers 1 and 2. 

(48a) University Health Systems of Eastern Carolina. — Issuable to the 
registered owner of a motor vehicle in accordance with G.S. 20-81.12. 
The plate may bear a phrase or insignia representing the University 
Health Systems of Eastern Carolina. 

(48b) The V Foundation for Cancer Research. — Issuable to the registered 
owner of a motor vehicle in accordance with G.S. 20-81.12. The plate 
shall bear a phrase and insignia representing The V Foundation for 
Cancer Research. 

(49) Veterans of Foreign Wars. — Issuable to a member or a supporter of 
the Veterans of Foreign Wars. The plate shall bear the words “Veter- 
ans of Foreign Wars” or “VFW” and the emblem of the VFW. The 
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Division may not issue the plate authorized by this subdivision unless 
it receives at least 300 applications for the plate. 

(50) Repealed by Session Laws 2001-498, s. 2, effective December 19, 
2001. 

(51) Wildlife Resources. — Issuable to the registered owner of a motor 
vehicle in accordance with G.S. 20-81.12. The plate shall bear a 
picture representing a native wildlife species occurring in North 
Carolina. 

(c) Repealed by Session Laws 1991 (Regular Session, 1992), c. 1042, s. 1. 
(1991, c. 672, s. 2; c. 726, s. 23; 1991 (Reg. Sess., 1992), c. 1042, s. 1; 1993, c. 
543, s. 2; 1995, c. 326, ss. 1-3; c. 483, ss. 1, 4.1; 1997-156, s. 1; 1997-158, s. 1; 
1997-339, s. 1; 1997-427, s. 1; 1997-461, ss. 2-4; 1997-477, s. 1; 1997-484, ss. 
1-3; 1998-155, s. 1; 1998-160, ss. 1, 2; 1998-163, ss. 3-5; 1999-220, s. 3.1; 
1999-277, s. 1; 1999-314, s. 1; 1999-403, s. 1; 1999-450, s. 1; 1999-452, s. 16; 

2000-159, ss. 1, 2; 2001-40, s. 1; 2001-483, s. 1; 2001-498, ss. 1(a), 1(b), 2.) 

Editor’s Note. — This section is set out in 
the form above at the direction of the Revisor of 
Statutes. 
Former subdivision (b)(3a), relating to 

Bronze Star recipients, was redesignated as 
subdivision (b)(3b) at the direction of the Revi- 
sor of Statutes. 

Session Laws 2000-159 s. 9(c), directs the 
Department of Transportation, the Department 
of Environment and Natural Resources, and 
the Department of Public Instruction to coop- 
eratively develop the phrase and picture to be 
used on the litter prevention registration plate 
authorized under § 20-79.4(b)(22a). 

Session Laws 2001-498, s. 8, provides that 
the amendment by Session Laws 2001-498, s. 
1(b), which added subdivisions (b)(16c) and 
(b)(36b), relating to the Harley Owners’ Group 
and the Rocky Mountain Elk Foundation, ex- 
pires on June 30, 2006. 

Effect of Amendments. — Session Laws 
2000-159, ss. 1 and 2, effective August 2, 2000, 
recodified former subdivision (b)(13a), relating 
to Eagle Scouts, as subdivision (b)(13b); and 
added subdivisions (b)(13a), (16b), (22a), (29a), 

(45a) and (45b). 
Session Laws 2001-40, s. 1, effective April 26, 

2001, added subdivision (b)(1la), which read: 
“(11a) Desert Storm Veteran. — Issuable to 
either a member or veteran of the armed ser- 

vices of the United States who served during 
Operation Desert Shield or Operation Desert 
Storm. If the person is a veteran of the armed 
services, then the veteran must be separated 
from the armed services under honorable con- 
ditions. The plate must bear the words “Desert 
Storm Veteran” and shall bear a replica of the 
Southwest Asia Service Medal. The Division 
may not issue the plate authorized by this 
subdivision unless it receives at least 300 ap- 
plications for the plate.” 

Session Laws 2001-483, s. 1, effective Decem- 
ber 6, 2001, added subdivision (b)(9a), and in 
subdivision (b)(23), inserted “current or re- 
tired” in the first sentence, substituted “A plate 
issued to a current magistrate” for “The plate” 
in the second sentence, and added the final 

sentence. 
Session Laws 2001-498, ss. 1(a) and (2), ef- 

fective December 19, 2001, added subdivisions 

(b\(3b), (b)\(15a), (b)(27a), (b)(27b), (h)(36c), 
(b)(40a), (b)(46a), and (b)(48b); and repealed 

subdivision (b)(1la), as enacted by Session 

Laws 2001-40, relating to Desert Storm Veter- 

ans, and subdivision (b)(50), relating to Viet- 

nam Veterans. 
Session Laws 2001-498, s. 1(b), effective De- 

cember 19, 2001, added subdivisions (b)(16c) 

and (b)(36b). For expiration of this amendment, 

see editor’s note. 

CASE NOTES 

The Sons of Confederate Veterans met 
the requirements of this section for issuance 

of special registration license plates, where the 

organization was similar to organizations listed 

in this section; it was “nationally recognized,” 

engaged in charitable and benevolent commu- 

nity activities, and was listed in the compre- 

hensive encyclopedia of associations. North 

Carolina Div. of Sons of Confederate Veterans v. 

Faulkner, 131 N.C. App. 775, 509 S.E.2d 207 

(1998). 
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§ 20-79.5. Special registration plates for elected and ap- 
pointed State government officials. 

(a) Plates. — The State government officials listed in this section are eligible 
for a special registration plate under G.S. 20-79.4. The plate shall bear the 
number designated in the following table for the position held by the official. 

Position Number on Plate 

Governor 1 
Lieutenant Governor 2 
Speaker of the House of Representatives | 3 
President Pro Tempore of the Senate 4 
Secretary of State 5 
State Auditor 6 
State Treasurer t 
Superintendent of Public Instruction 8 
Attorney General “g 
Commissioner of Agriculture 10 
Commissioner of Labor 11 
Commissioner of Insurance 12 
Speaker Pro Tempore of the House 13 
Legislative Services Officer 14 
Secretary of Administration 15 
Secretary of Environment and Natural Re- 16 

sources 
Secretary of Revenue 17 
Secretary of Health and Human Services 18 
Secretary of Commerce 19 
Secretary of Correction 20 
Secretary of Cultural Resources 21 
Secretary of Crime Control and Public Py: 

Safety 

Secretary of Juvenile Justice and Delin- 23 
quency Prevention 

Governor’s Staff 24-29 
State Budget Officer 30 
State Personnel Director 31 
Advisory Budget Commission Nonlegislative 32-41 
Member 

Chair of the State Board of Education 42 
President of the U.N.C. System 43 
Alcoholic Beverage Control Commission 44-46 
Assistant Commissioners of Agriculture 47-48 
Deputy Secretary of State 49 
Deputy State Treasurer 50 
Assistant State Treasurer 51 
Deputy Commissioner for the Department o2 

of Labor 
Chief Deputy for the Department of Insur- o3 

ance 
Assistant Commissioner of Insurance 54 
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Position Number on Plate 

Deputies and Assistant to the Attorney 55-65 
General 

Board of Economic Development 66-88 
Nonlegislative Member 

pile Ports Authority Nonlegislative Mem- 89-96 
er 

Utilities Commission Member 97-104 
Post-Release Supervision and Parole Com- 105-109 

mission Member 
State Board Member, Commission Member, 110-200 

or State Employee Not Named in List 

(b) Designation. — When the table in subsection (a) designates a range of 

numbers for certain officials, the number given an official in that group shall be 

assigned. The Governor shall assign a number for members of the Governor’s 

staff, nonlegislative members of the Advisory Budget Commission, 

nonlegislative members of the Board of Economic Development, nonlegislative 

members of the State Ports Authority, members of State boards and commis- 

sions, and for State employees. The Attorney General shall assign a number for 

the Attorney General’s deputies and assistants. 
The first number assigned to the Alcoholic Beverage Control Commission is 

reserved for the Chair of that Commission. The remaining numbers shall be 

assigned to the Alcoholic Beverage Control Commission members on the basis 

of seniority. The first number assigned to the Utilities Commission is reserved 

for the Chair of that Commission. The remaining numbers shall be assigned to 

the Utilities Commission members on the basis of seniority. The first number 

assigned to the Parole Commission is reserved for the Chair of that Commis- 

sion. The remaining numbers shall be assigned to the Parole Commission 

members on the basis of seniority. (1991, c. 672, s. 2; c. 726, s. 23; 1991 (Reg. 

Sess., 1992), c. 959, s. 1; 1996, 2nd Ex. Sess., c. 18, s. 8(a); 1997-443, ss. 

11A.118(a), 11A.119(a); 2000-187, s. 4.(e).) 

Effect of Amendments. — Session Laws the Secretary of Juvenile Justice and Delin- 

2000-137, s. 4(e), effective January 1, 2001, in quency Prevention, and substituted “24-29” for 

the table in subsection (a) inserted the entry for “23-29” in the entry for the Governor’s Staff. 

§ 20-79.6. Special registration plates for members of the 

judiciary. 

(a) Supreme Court. — A special plate issued to a Justice of the North 

Carolina Supreme Court shall bear the words “Supreme Court” and the Great 

Seal of North Carolina and a number from 1 through 7. The Chief Justice of the 

Supreme Court of North Carolina shall be issued the plate bearing the number 

1 and the remaining plates shall be issued to the Associate Justices on the 

basis of seniority. 
Special plates issued to retired members of the Supreme Court shall bear a 

number indicating the member’s position of seniority at the time of retirement 

followed by the letter “X” to indicate the member's retired status. 

(a1) Court of Appeals. — A special plate issued to a Judge of the North 

Carolina Court of Appeals shall bear the words “Court of Appeals” and the 

Great Seal of North Carolina and a number beginning with the number 1. The 

Chief Judge of the North Carolina Court of Appeals shall be issued a plate with 

the number 1 and the remaining plates shall be issued to the Associate J udges 

with the numbers assigned on the basis of seniority. 
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Special plates issued to retired members of the Court of Appeals shall bear 
a number indicating the member’s position of seniority at the time of 
retirement followed by the letter “X” to indicate the member’s retired status. 

(b) Superior Court. — A special plate issued to a resident superior court 
judge shall bear the letter “J” followed by a number indicative of the judicial 
district the judge serves. The number issued to the senior resident superior 
court judge shall be the numerical designation of the judge’s judicial district, as 
defined in G.S. 7A-41.1(a)(1). If a district has more than one regular resident 
superior court judge, a special plate for a resident superior court judge of that 
district shall bear the number issued to the senior resident superior court 
judge followed by a hyphen and a letter of the alphabet beginning with the 
letter “A” to indicate the judge’s seniority. 

For any grouping of districts having the same numerical designation, other 
than districts where there are two or more resident superior court judges, the 
number issued to the senior resident superior court judge shall be the number 
the districts in the set have in common. A special plate issued to the other 
regular resident superior court judges of the set of districts shall bear the 
number issued to the senior resident superior court judge followed by a hyphen 
and a letter of the alphabet beginning with the letter “A” to indicate the judge’s 
seniority among all of the regular resident superior court judges of the set of 
districts. The letter assigned to a resident superior court judge will not 
necessarily correspond with the letter designation of the district the judge 
serves. 
Where there are two or more regular resident superior court judges for the 

district or set of districts, the registration plate with the letter “A” shall be 
issued to the judge who, from among all the regular resident superior court 
judges of the district or set of districts, has the most continuous service as a 
regular resident superior court judge; provided if two or more judges are of 
equal service, the oldest of those judges shall receive the next letter registra- 
tion plate. Thereafter, registration plates shall be issued based on seniority 
within the district or set of districts. 
A special judge, emergency judge, or retired judge of the superior court shall 

be issued a special plate bearing the letter “J” followed by a number designated 
by the Administrative Office of the Courts with the approval of the Chief 
Justice of the Supreme Court of North Carolina. The plate for a retired judge 
shall have the letter “X” after the designated number to indicate the judge’s 
retired status. 

(c) District Court. — A special plate issued to a North Carolina district court 
judge shall bear the letter “J” followed by a number. For the chief judge of the 
district court district, the number shall be equal to the sum of the numerical 
designation of the district court district the chief judge serves, plus 100. The 
number for all other judges of the district courts serving within the same 
district court district shall be the same number as appears on the special plate 
issued to the chief district judge followed by a letter of the alphabet beginning 
with the letter “A” to indicate the judge’s seniority. A retired district court judge 
shall be issued a similar plate except that the numerical designation shall be 
followed by the letter “X” to indicate the judge’s retired status. 

(d) United States. — A special plate issued to a Justice of the United States 
Supreme Court, a Judge of the United States Circuit Court of Appeals, or a 
District Judge of the United States District Court residing in North Carolina 
shall bear the words “U.S. J” followed by a number beginning with “1”. The 
number shall reflect the judge’s seniority based on continuous service as a 
United States Judge as designated by the Secretary of State. Ajudge who has 
retired or taken senior status shall be issued a similar plate except that the 
number shall be based on the date of the judge’s retirement or assumption of 
senior status and shall follow the numerical designation of active justices and 
judges. (1991, c. 672, s. 2; c. 726, s. 23; 1999-403, s. 5; 1999-456, s. 67.1.) 

402 



§20-79.7 ART. 3. MOTOR VEHICLE ACT OF 1937 §$20-79.7 

§ 20-79.7. Fees for special registration plates and distribu- 
tion of the fees. 

(a) Fees. — Upon request, the Division shall provide and issue free of charge 
one registration plate to a recipient of the Congressional Medal of Honor, a 
100% disabled veteran, and an ex-prisoner of war. All other special registration 
plates, including additional Congressional Medal of Honor, 100% Disabled 
Veteran, and Ex-Prisoner of War plates, are subject to the regular motor 
vehicle registration fee in G.S. 20-87 or G.S. 20-88 plus an additional fee in the 
following amount: 

Special Plate Additional Fee Amount 

Historical Attraction $30.00 

State Attraction $30.00 

Collegiate Insignia $25.00 
Goodness Grows $25.00 
Kids First $25.00 
Olympic Games $25.00 

Special Olympics $25.00 

The V Foundation for Cancer Research Division $25.00 

University Health Systems of Eastern Carolina $25.00 

Animal Lovers $20.00 

Audubon North Carolina $20.00 

Ducks Unlimited $20.00 

(Effective until June 30, 2006) Harley Owners’ 
Group $20.00 

First in Forestry $20.00 

Litter Prevention $20.00 

March of Dimes $20.00 

Omega Psi Phi Fraternity $20.00 

(Effective until June 30, 2006) Rocky Mountain 

Elk Foundation $25.00 

Save the Sea Turtles $20.00 

Scenic Rivers $20.00 

School Technology $20.00 

Soil and Water Conservation $20.00 

Special Forces Association $20.00 

Support Public Schools $20.00 

Wildlife Resources $20.00 

Personalized $20.00 

Active Member of the National Guard None 

100% Disabled Veteran None 

Ex-Prisoner of War None 

Legion of Valor None 

Purple Heart Recipient None 

Silver Star Recipient None 

All Other Special Plates $10.00. 

(b) Distribution of Fees. — The Special Registration Plate Account and the 

Collegiate and Cultural Attraction Plate Account are established within the 

Highway Fund. The Division must credit the additional fee imposed for the 

special registration plates listed in subsection (a) among the Special Registra- 

tion Plate Account (SRPA), the Collegiate and Cultural Attraction Plate 

Account (CCAPA), and the Natural Heritage Trust Fund (NHTF), which is 

established under G.S. 113-77.7, as follows: 
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Special Plate SRPA CCAPA NHTF 

Animal Lovers $10 $10 0 

Audubon North Carolina $10 $10 0 

Ducks Unlimited $10 $10 0 

First in Forestry $10 0 $10 

Goodness Grows $10 $15 0 

(Effective until June 30, 
2006) Harley Owners’ Group $10 $10 0 

Historical Attraction $10 $20 0 

In-State Collegiate Insignia $10 $15 0 

Kids First $10 $15 0 

Litter Prevention $10 $10 0 
March of Dimes $10 $10 0 
Olympic Games $10 $15 0 
Omega Psi Phi Fraternity $10 $10 0 
Out-of-state Collegiate Insignia $10 0 $15 
Personalized $10 0 $10 
(Effective until June 30, 

2006) Rocky Mountain Elk 
Foundation $10 $15 0 

Save the Sea Turtles $10 $10 0 
Scenic Rivers $10 $10 0 
School Technology $10 $10 0 
Soil and Water Conservation $10 $10 0 
Special Forces Association $10 $10 0 
Special Olympics $10 $10 0 
State Attraction $10 $20 0 
Support Public Schools $10 $10 0 
The V Foundation for Cancer 

Research $10 $15 0 
University Health Systems of 

Eastern Carolina $10 $15 0 
Wildlife Resources $10 $10 0 
All other Special Plates $10 0 0. 

(c) Use of Funds in Special Registration Plate Account. — 
(1) The Division shall deduct the costs of special registration plates, 

including the costs of issuing, handling, and advertising the availabil- 
ity of the special plates, from the Special Registration Plate Account. 

(2) From the funds remaining in the Special Registration Plate Account 
after the deductions in accordance with subdivision (1) of this subsec- 
tion, there is annually appropriated from the Special Registration 
Plate Account the sum of five hundred twenty-five thousand dollars 
($525,000) to provide operating assistance for the Visitor Centers: 
a. on U.S. Highway 17 in Camden County, ($75,000); 
b. on U.S. Highway 17 in Brunswick County, ($75,000); 

. on U.S. Highway 441 in Macon County, ($75,000); 
. in the Town of Boone, Watauga County, ($75,000); 
. on U.S. Highway 29 in Caswell County, ($75,000); 
on U.S. Highway 70 in Carteret County, ($75,000); and 

g. on U.S. Highway 64 in Tyrrell County, ($75,000). 
(3) The Division shall transfer the remaining revenue in the Account 

quarterly as follows: 

FRO GO 
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a. Thirty-three percent (33%) to the account of the Department of 
Commerce to aid in financing out-of-state print and other media 
advertising under the program for the promotion of travel and 
industrial development in this State. 

b. Fifty percent (50%) to the Department of Transportation to be used 
solely for the purpose of beautification of highways other than 
those designated as interstate. These funds shall be administered 
by the Department of Transportation for beautification purposes 
ay! inconsistent with good landscaping and engineering princi- 
ples. 

c. Seventeen percent (17%) to the account of the Department of 
Health and Human Services to promote travel accessibility for 
disabled persons in this State. These funds shall be used to collect 
and update site information on travel attractions designated by 
the Department of Commerce in its publications, to provide 
technical assistance to travel attractions concerning accommoda- 
tion of disabled tourists, and to develop, print, and promote the 
publication ACCESS NORTH CAROLINA as provided in G.S. 
168-2. Any funds allocated for these purposes that are neither 
spent nor obligated at the end of the fiscal year shall be trans- 
ferred to the Department of Administration for removal of man- 
made barriers to disabled travelers at State-funded travel attrac- 
tions. Guidelines for the removal of man-made barriers shall be 

developed in consultation with the Department of Health and 
Human Services. (1967, c. 413; 1971, c. 42; 19738, c. 507, s. 5; ¢. 

1262, s. 86; 1975, c. 716, s. 5; 1977, c. 464, s. 3; c. 771, s. 4; 1979, 

c. 126, ss. 1, 2; 1981 (Reg. Sess., 1982), c. 1258, s. 6; 1983, c. 848; 

1985, c. 766; 1987, c. 252; c. 738, s. 140; c. 830, ss. 118(a), 

116(a)-(c); 1989, c. 751, s. 7(1); c. 774, s. 1; 1989 (Reg. Sess., 1990), 

c. 814, s. 31; 1991, c. 672, s. 3; c. 726, s. 23; 1991 (Reg. Sess., 1992), 

c. 959, s. 2; c. 1042, s. 2; c. 1044, ss. 33, 34; 1993, c. 321, s. 169.3(a); 

c. 543, s. 3; 1995, c. 163, s. 2; c. 324, s. 18.7(a); c. 433, ss. 2, 3; ¢. 

507, s. 18.17(a); 1996, 2nd Ex. Sess., c. 18, s. 19.11(e); 1997-443, s. 

11A.118(a); 1997-477, ss. 2, 3; 1997-484, ss. 4, 5; 1998-163, s. 1; 

1999-277, ss. 2, 3; 1999-403, ss. 2, 3; 1999-450, ss. 2, 3; 2000-159, . 

ss. 3, 4; 2001-414, s. 32; 2001-498, ss. 3(a), 3(b), 4(a), 4(b).) 

Editor’s Note. — This is former § 20-81.3, 
recodified as § 20-79.7 by Session Laws 1991, c. 

672, s. 3. 
Session Laws 2001-498, s. 8, provides that 

the amendments to this section by ss. 3(b) and 
4(b) will expire on June 30, 2006. 

Effect of Amendments. — Session Laws 
2000-159, ss. 3 and 4, effective August 2, 2000, 
inserted “including additional Congressional 
Medal of Honor, 100% Disabled Veteran, and 
Ex-Prisoner of War plates” in the first para- 
graph in subsection (a) and inserted the follow- 
ing entries and corresponding Additional Fee 
Amounts in the table in subsection (a): Good- 
ness Grows, Ducks Unlimited, Litter Preven- 

tion, Omega Psi Phi Fraternity, Support Public 

Schools, 100% Disabled Veteran, Ex-Prisoner of 

War, Legion of Valor, and Silver Star Recipient; 

and in the table in subsection (b), inserted the 

following entries and corresponding distribu- 

tion of fee amounts: Ducks Unlimited, Good- 

ness Grows, Litter Prevention, Omega Psi Phi 

Fraternity, and Support Public Schools, alpha- 

betized the location of the following entries: 

Special Olympics, Olympic Games, State At- 

traction, and March of Dimes, and reduced the 

CCAPA entry for the Special Olympics from $15 

to $10. 
Session Laws 2001-414, s. 32, effective retro- 

actively to August 2, 2000, substituted “$15” for 

“$10” in the “CCAPA” column in the “Goodness 

Grows” row in subsection (b). 
Session Laws 2001-498, ss. 3(a) and 4(a), 

effective December 19, 2001, inserted entries 

for the following Special Plates in subsection 
(a): The V Foundation for Cancer Research 
Division, Audubon North Carolina, First in 

Forestry, Save the Sea Turtles, and Special 
Forces Association; and inserted entries for the 

following Special Plates in subsection (b) as 
amended by Session Laws 2001-414: Audubon 
North Carolina, First in Forestry, Save the Sea 

Turtles, Special Forces Association, and The V 

Foundation for Cancer Research. 
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Session Laws 2001-498, ss. 3(b) and 4(b), Laws 2001-414: Harley Owners’ Group and 
effective December 19, 2001, inserted entries Rocky Mountatin Elk Foundation. For expira- 
for the following Special Plates in subsection (a) tion of these amendments, see editor’s note. 
and in subsection (b) as amended by Session 

CASE NOTES 

Cited in Hodgson v. Hyatt Realty & Inv. Co., 
353 F. Supp. 1863 (M.D.N.C. 1973). 

§§ 20-80 through 20-81.2: Repealed by Session Laws 1991, c. 672, s. 1, 
as amended by Session Laws 1991, c. 726, s. 23. 

§ 20-81.3: Recodified as § 20-79:7 by Session Laws 1991, c. 672, s. 3, as 
amended by Session Laws 1991, c. 726, s. 23. 

§§ 20-81.4 through 20-81.11: Repealed by Session Laws 1991, c. 672, 
s. 1, as amended by Session Laws 1991, c. 726, s. 23. 

§ 20-81.12. Collegiate insignia plates and certain other 
special plates. 

(a) Collegiate Insignia Plates. — The Division must receive 300 or more 
applications for a collegiate insignia license plate for a college or university 
before a collegiate license plate may be developed. The color, design, and 
material for the plate must be approved by both the Division and the alumni 
or alumnae association of the appropriate college or university. The Division 
must transfer quarterly the money in the Collegiate and Cultural Attraction 
Plate Account derived from the sale of in-State collegiate insignia plates to the 
Board of Governors of The University of North Carolina for in-State, public 
colleges and universities and to the respective board of trustees for in-State, 
private colleges and universities in proportion to the number of collegiate 
plates sold representing that institution for use for academic enhancement. 

(b) Historical Attraction Plates. — The Division must receive 300 or more 
applications for an historical attraction plate representing a publicly owned or 
nonprofit historical attraction located in North Carolina and listed below 
before the plate may be developed. The Division must transfer quarterly the 
money in the Collegiate and Cultural Attraction Plate Account derived from 
the sale of historical attraction plates to the organizations named below in 
proportion to the number of historical attraction plates sold representing that 
organization: 

(1) Historical Attraction Within Historic District. — The revenue derived 
from the special plate shall be transferred quarterly to the appropri- 
ate Historic Preservation Commission, or entity designated as the 
Historic Preservation Commission, and used to maintain property in 
the historic district in which the attraction is located. As used in this 
subdivision, the term “historic district” means a district created under 
G.S. 160A-400.4. 

(2) Nonprofit Historical Attraction. — The revenue derived from the 
special plate shall be transferred quarterly to the nonprofit corpora- 
tion that is responsible for maintaining the attraction for which the 
plate is issued and used to develop and operate the attraction. 

(3) State Historic Site. — The revenue derived from the special plate shall 
be transferred quarterly to the Department of Cultural Resources and 
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used to develop and operate the site for which the plate is issued. As 
used in this subdivision, the term “State historic site” has the same 
meaning as in G.S. 121-2(11). 

(b1) Special Olympics Plates. — The Division must receive 300 or more 
applications for a special olympics plate before the plate may be developed. The 
Division must transfer quarterly the money in the Collegiate and Cultural 
Attraction Plate Account derived from the sale of special olympics plates to the 
North Carolina Special Olympics, Inc., to be used to train volunteers to assist 
in the statewide games and to help pay the costs of the statewide games. 

(b2) State Attraction Plates. — The Division must receive 300 or more 
applications for a State attraction plate before the plate may be developed. The 
Division must transfer quarterly the money in the Collegiate and Cultural 
Attraction Plate Account derived from the sale of State attraction plates to the 
organizations named below in proportion to the number of State attraction 
plates sold representing that organization: 

(1) Friends of the Great Smoky Mountains National Park. — The revenue 
derived from the special plate shall be transferred quarterly to the 
Friends of the Great Smoky Mountains National Park, Inc., to be used 
for educational materials, preservation programs, capital improve- 
ments for the portion of the Great Smoky Mountains National Park 
that is located in North Carolina, and operating expenses of the Great 
Smoky Mountains National Park. 

(la) The North Carolina Arboretum. — The revenue derived from the 
special plate shall be transferred quarterly to The North Carolina 
Arboretum Society and used to help the Society obtain grants for the 
North Carolina Arboretum and for capital improvements to the North 
Carolina Arboretum. 

(1b) The North Carolina Maritime Museum. — The revenue derived from 
the special plate shall be transferred quarterly to Friends of the 
Museum, North Carolina Maritime Museum, Inc., to be used for 
educational programs and conservation programs and for operating 
expenses of the North Carolina Maritime Museum. 

(2) The North Carolina Zoological Society. — The revenue derived from 
the special plate shall be transferred quarterly to The North Carolina 
Zoological Society, Incorporated, to be used for educational programs 
and conservation programs at the North Carolina Zoo at Asheboro and 
for operating expenses of the North Carolina Zoo at Asheboro. 

(b3) Wildlife Resources Plates. — The Division must receive 300 or more 
applications for a wildlife resources plate with a picture representing a 
particular native wildlife species occurring in North Carolina before the plate 
may be developed. The Division must transfer quarterly the money in the 
Collegiate and Cultural Attraction Plate Account derived from the sale of 
wildlife resources plates to the Wildlife Conservation Account established by 
G.S. 143-247.2. 

(b4) Olympic Games. — The Division may not issue an Olympic Games 
special plate unless it receives 300 or more applications for the plate and the 
U.S. Olympic Committee licenses, without charge, the State to develop a plate 
bearing the Olympic Games symbol and name. The Division must transfer 
quarterly the money in the Collegiate and Cultural Attraction Plate Account 
derived from the sale of Olympic Games plates to the N.C. Health and Fitness 
Foundation, Inc., which will allocate the funds as follows: _ ae 

(1) Fifty percent (50%) to the U.S. Olympic Committee to assist in 
training olympic athletes. 

(2) Twenty-five percent (25%) to North Carolina Amateur Sports to assist 
with administration of the State Games of North Carolina. 

(3) Twenty-five percent (25%) to the Governor’s Council on Physical 
Fitness and Health to support local fitness council development 
throughout North Carolina. 
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(b5) March of Dimes Plates. — The Division must receive 300 or more 
applications for a March of Dimes plate before the plate may be developed. The 
Division shall transfer quarterly the money in the Collegiate and Cultural 
Attraction Plate Account derived from the sale of March of Dimes plates to. the 
Eastern Carolina Chapter of the March of Dimes Birth Defects Foundation. 
The Eastern Carolina Chapter shall disperse the revenue proportionately 
among the Eastern Carolina Chapter, the Western Carolina Chapter, the 
Greater Triad Chapter, and the Greater Piedmont Chapter of the March of 
Dimes Birth Defects Foundation based upon the population of the area each 
Chapter represents. The money must be used for the prevention of birth 
defects through local community services and educational programs and 
through research and development. 

(b6) School Technology Plates. — The Division must receive 300 or more 
applications for a School Technology plate before the plate may be developed. 
The Division shall transfer quarterly the money in the Collegiate and Cultural 
Attraction Plate Account derived from the sale of School Technology plates to 
the State School Technology Fund, which is established under G.S. 115C- 
102.6D. 

(b7) Scenic Rivers Plates. — The Division must receive 300 or more 
applications for a Scenic Rivers plate before the plate may be developed. The 
Division shall transfer quarterly the money in the Collegiate and Cultural 
Attraction Plate Account derived from the sale of Scenic Rivers plates to the 
Clean Water Management Trust Fund established in G.S. 113-45.3. 

(b8) Soil and Water Conservation Plates. — The Division must receive 300 
or more applications for a soil and water conservation plate before the plate 
may be developed. The Division shall transfer quarterly the money in the 
Collegiate and Cultural Attraction Plate Account derived from the sale of the 
soil and water conservation plates to the Soil and Water Conservation Account 
established in G.S. 143B-297.1. | | 

(b9) Kids First Plates. — The Division must receive 300 or more applica- 
tions for a Kids First plate before the plate may be developed. The Division 
shall transfer quarterly the money in the Collegiate and Cultural Attraction 
Plate Account derived from the sale of Kids First plates to the North Carolina 
Children’s Trust Fund established in G.S. 7B-1302. 

(b10) University Health Systems of Eastern Carolina. — The Division must 
receive 300 or more applications for a University Health Systems of Eastern 
Carolina plate before the plate may be developed. The Division shall transfer 
quarterly the money in the Collegiate and Cultural Attraction Plate Account 
derived from the sale of University Health Systems of Eastern Carolina plates 
to the Pitt Memorial Hospital Foundation, Inc., for use in the Children’s 
Hospital of Eastern North Carolina. 

(b11) Animal Lovers Plates. — The Division must receive 300 or more 
applications before an animal lovers plate may be developed. The Division 
shall transfer quarterly the money in the Collegiate and Cultural Attraction 
Plate Account derived from the sale of the animal lovers plate to the 
Spay/Neuter Account established in G.S. 19A-60. bi Me eed 

(b12) Support Public Schools Plates. — The Division must receive 300 or 
more applications for a Support Public Schools plate before the plate may be 
developed. The Division shall transfer quarterly the money in the Collegiate 
and Cultural Attraction Plate Account derived from the sale of Support Public 
Schools plates to the Fund for the Reduction of Class Size in Public Schools 
created pursuant to G.S. 115C-472.10. 

(b13) Ducks Unlimited Plates. — The Division must receive 300 or more 
applications for a Ducks Unlimited plate and receive any necessary licenses 
from Ducks Unlimited, Inc., for use of their logo before the plate may be 
developed. The Division shall transfer quarterly the money in the Collegiate 
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and Cultural Attraction Plate Account derived from the sale of Ducks Unlim- 
ited plates to the Wildlife Resources Commission to be used to support the 
conservation programs of Ducks Unlimited, Inc., in this State. 

(b14) Omega Psi Phi Fraternity Plates. — The Division must receive 300 or 
more applications for an Omega Psi Phi Fraternity plate and receive any 
necessary licenses, without charge, from Omega Psi Phi Fraternity, Incorpo- 
rated, before the plate may be developed. The Division shall transfer quarterly 
the money in the Collegiate and Cultural Attraction Plate Account derived 
from the sale of Omega Psi Phi Fraternity plates to the United Negro College 
Fund, Inc., through the Winston-Salem Area Office for the benefit of UNCF 
colleges in this State. 

(b15) Litter Prevention Plates. — The Division must receive 300 or more 
applications for a Litter Prevention plate before the plate may be developed. 
The Division shall transfer quarterly the money in the Collegiate and Cultural 
Attraction Plate Account derived from the sale of the litter prevention plates to 
the Litter Prevention Account created pursuant to G.S. 136-125.1. 

(b16) Goodness Grows Plates. — The Division must receive 300 or more 
applications for a Goodness Grows plate before the plate may be developed. 
The Division shall transfer quarterly the money in the Collegiate and Cultural 
Attraction Plate Account derived from the sale of Goodness Grows plates to the 
North Carolina Agricultural Promotions, Inc., to be used to promote the sale of 
North Carolina agricultural products. 

(b17) Audubon North Carolina Plates. — The Division must receive 300 or 
more applications for an Audubon North Carolina plate before the plate may be 
developed. The Division must transfer quarterly the money in the Collegiate 
and Cultural Attraction Plate Account derived from the sale of Audubon North 
Carolina plates to the National Audubon Society, Inc., a nonprofit corporation, 
for the account of the NC State Office to be used for bird and other wildlife 
conservation and educational activities in the State of North Carolina. 

(b18) Special Forces Association. — The Division must receive 300 or more 
applications for a Special Forces Association plate before the plate may be 
developed. The Division shall transfer quarterly the money in the Collegiate 
and Cultural Attraction Plate Account derived from the sale of Special Forces 
Association plates to the Airborne & Special Operations Museum in 
Fayetteville, North Carolina. 

(b19) The V Foundation for Cancer Research. — The Division must receive 
300 or more applications for a V Foundation plate before the plate may be 
developed. The Division shall transfer quarterly the money in the Collegiate 
and Cultural Attraction Plate Account derived from the sale of V Foundation 
plates to The V Foundation for Cancer Research to fund cancer research 

ants. 
(620) Save the Sea Turtles. — The Division must receive 300 or more 
applications for a Save the Sea Turtles plate before the plate may be developed. 
The Division must transfer quarterly the money in the Collegiate and Cultural 
Attraction Plate Account derived from the sale of Save the Sea Turtles plates 
to The Karen Beasley Sea Turtle Rescue and Rehabilitation Center. 

(b21) (Effective until June 30, 2006) Harley Owners’ Group. — The 
Division must receive 300 or more applications for a Harley Owners’ Group 
plate before the plate may be developed. The Division shall transfer quarterly 
the money in the Collegiate and Cultural Attraction Plate Account derived 
from the sale of Harley Owners’ Group plates to the State Board of Community 
Colleges to support the motorcycle safety instruction program established 
pursuant to G.S. 115D-72. 

(b22) (Effective until June 30, 2006) Rocky Mountain Elk Foundation. — 
The Division must receive 300 or more applications for a Rocky Mountain Elk 
Foundation plate before the plate may be developed. The Division must 
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transfer quarterly the money in the Collegiate and Cultural Attraction Account 
derived from the sale of Rocky Mountain Elk Foundation plates to Rocky 
Mountain Elk Foundation, Inc. 

(c) General. — An application for a special license plate named in this 
section may be made at any time during the year. If the application is made to 
replace an existing current valid plate, the special plate must be issued with 
the appropriate decals attached. No refund shall be made to the applicant for 
any unused portion remaining on the original plate. The request for a special 
license plate named in this section may be combined with a request that the 
plate be a personalized license plate. 

(d) through (g) Repealed by Session Laws 1991 (Regular Session, 1992), c. 
1042, s. 3. (1991, c. 758, s. 1; 1991 (Reg. Sess., 1992), c. 1007, s. 33; c. 1042, s. 
3; 1993, c. 548, s. 5; 1995, c. 433, s. 4; 1997-427, s. 2; 1997-477, s. 4; 1997-484, 
s. 6; 1999-277, s. 4; 1999-408, s. 4; 1999-450, s. 4; 2000-159, ss. 5, 6; 2000-163, 
s. 3; 2001-498, ss. 6(a), 6(b).) 

Editor’s Note. — This section is set out in 
the form above at the direction of the Revisor of 
Statutes. 

The subsection designation for subsection 
(b11) was assigned by the Revisor of Statutes, 
the designation in Session Laws 1999-450, s. 4 
having been (b10). 

This section was amended by Session Laws 
2000-163, s. 3 in the coded bill drafting format. 
It failed to incorporate the addition of subsec- 
tion (b10) by Session Laws 1999-403, s. 4, and 
the subsequent renumbering of subsection 
(b10) as added by Session Laws 1999-450, s. 4, 
as subsection (b11). The section has been set 
out in the form above at the direction of the 
Revisor of Statutes. 

Session Laws 2001-498, s. 8, provides that s. 
6(b), which amended this section, expires on 

Effect of Amendments. — Session Laws 
2000-159, ss. 5 and 6, effective August 2, 2000, 

added subsections (b12), (b13), (b14), (b15), 
(b16), and added subdivision (b2)(1b). 

Session Laws 2000-163, s. 3, effective Janu- 

ary 1, 2001, substituted “Spay/Neuter Account 
established in G.S. 19A-60” for “Department of 
Health and Human Services to create a state- 
wide program to promote spaying and neuter- 
ing of dogs and cats” in subsection (b11). 

Session Laws 2001-498, s. 6(a), effective De- 
cember 19, 2001, added subdivisions (b17) 
through (b20). 

Session Laws 2001-498, s. 6(b), effective De- 
cember 19, 2001, added subdivisions (b21) and 
(b22). For expiration of this amendment, see 
editor’s note. 

June 30, 2006. 

§ 20-82: Repealed by Session Laws 1995, c. 163, s. 3. 

Part 6. Vehicles of Nonresidents of State; Permanent Plates; 

Highway Patrol. 

§ 20-83. Registration by nonresidents. 

(a) When a resident carrier of this State interchanges a properly licensed 
trailer or semitrailer with another carrier who is a resident of another state, 
and adequate records are on file in his office to verify such interchanges, the 
North Carolina licensed carrier may use the trailer licensed in such other state 
the same as if it is his own during the time the nonresident carrier is using the 
North Carolina licensed trailer. 

(b) Motor vehicles duly registered in a state or territory which are not 
allowed exemptions by the Commissioner, as provided for in the preceding 
paragraph, desiring to make occasional trips into or through the State of North 
Carolina, or operate in this State for a period not exceeding 30 days, may be 
permitted the same use and privileges of the highways of this State as provided 
for similar vehicles regularly licensed in this State, by procuring from the 
Commissioner trip licenses upon forms and under rules and regulations to be 
adopted by the Commissioner, good for use for a period of 30 days upon the 
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payment of a fee in compensation for said privilege equivalent to one tenth of 
the annual fee which would be chargeable against said vehicle if regularly 
licensed in this State: Provided that only one such permit allowed by this 
section shall be issued for the use of the same vehicle within the same 
registration year. Provided, however, that nothing in this provision shall 
prevent the extension of the privileges of the use of the roads of this State to 
vehicles of other states under the reciprocity provisions provided by law: 
Provided further, that nothing herein contained shall prevent the owners of 
vehicles from other states from licensing such vehicles in the State of North 
Carolina under the same terms and the same fees as like vehicles are licensed 
by owners resident in this State. 

(c) Every nonresident, including any foreign corporation carrying on busi- 
ness within this State and owning and operating in such business any motor 
vehicle, trailer or semitrailer within this State, shall be required to register 
each such vehicle and pay the same fees therefor as is required with reference 
to like vehicles owned by residents of this State. (1937, c. 407, s. 47; 1941, cc. 
99, 365; 1957, c. 681, s..1;.1961, c. 642, s. 4; 1967, c. 1090.) 

Editor’s Note. — Session Laws 1999-220, s. Legal Periodicals. — For comment on the 
3, effective July 1, 1999, substituted “Perma- 1941 amendments to this section, see 19 N.C.L. 
nent Plates; Highway Patrol” for “etc.” at the Rev. 514 (1941). 
end of Part 6 catchline. 

CASE NOTES 

Cited in Butler v. Green Tree Fin. Servicing 
Corp. (In re Wester), 229 Bankr. 348 (Bankr. 
E.D.N.C. 1998). 

§ 20-84. Permanent registration plates; State Highway Pa- 
trol. 

(a) General. — The Division may issue a permanent registration plate for a 
motor vehicle owned by one of the persons authorized to have a permanent 
registration plate in this section. To obtain a permanent registration plate, a 
person must provide proof of ownership, provide proof of financial responsibil- 
ity as required by G.S. 20-309, and pay a fee of six dollars ($6.00). A permanent 
plate issued under this section may be transferred as provided in G.S. 20-78 to 
a replacement vehicle of the same classification. A permanent registration 
plate issued under this section must be a distinctive color and bear the word 
“permanent”. In addition, a permanent registration plate issued under subdi- 
vision (b)(1) of this section must have distinctive color and design that is 
readily distinguishable from all other permanent registration plates issued 
under this section. 

(b) Permanent Registration Plates. — The Division may issue permanent 
plates for the following motor vehicles: 

(1) A motor vehicle owned by the State or one of its agencies. 
(2) A motor vehicle owned by a county, city or town. 
(3) A motor vehicle owned by a board of education. 
(4) A motor vehicle owned by an orphanage. 
(5) A motor vehicle owned by the civil air patrol. 
(6) A motor vehicle owned by an incorporated emergency rescue squad. 

(7) Amotor vehicle owned by an incorporated REACT (“Radio Emergency 
Association of Citizen Teams”) Team. 

(8) A motor vehicle owned by a person and used exclusively in the support 
of a disaster relief effort. 
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(9) A bus owned by a church and used exclusively for transporting 
individuals to Sunday school, to church services, and to other church 
related activities. 

(10) A motor vehicle owned by a rural fire department, agency, or 
association. 

(11) A motor vehicle in the form of a mobile X-ray unit operated exclu- 
sively in this State for the purpose of diagnosis, treatment, and 
discovery of tuberculosis, and owned by the North Carolina Tubercu- 
losis Association, Incorporated, or by a local chapter or association of 
the North Carolina Tuberculosis Association, Incorporated. 

(12) A motor vehicle owned by a local chapter of the American National 
Red Cross and used for emergency or disaster work. 

(18) A motor vehicle owned by a sheltered workshop recognized or 
approved by the Division of Vocational Rehabilitation Services. 

(14) A motor vehicle owned by a nonprofit agency or organization that 
provides transportation for or operates programs subject to and 
approved in accordance with standards adopted by the Commission 
for Mental Health and Human Services. 

(15) A bus or trackless trolley owned by a city and operated under a 
franchise authorizing the use of city streets. This subdivision does not 
apply to a bus or trackless trolley operated under a franchise 
authorizing an intercity operation. 

(16) Atrailer owned by a nationally chartered charitable organization and 
used exclusively for parade floats and for transporting vehicles and 
structures used only in parades. 

(c) State Highway Patrol. — In lieu of all other registration requirements, 
the Commissioner shall each year assign to the State Highway Patrol, upon 
payment of six dollars ($6.00) per registration plate, a sufficient number of 
regular registration plates of the same letter prefix and in numerical sequence 
beginning with number 100 to meet the requirements of the State Highway 
Patrol for use on Division vehicles assigned to the State Highway Patrol. The 
commander of the Patrol shall, when such plates are assigned, issue to each 
member of the State Highway Patrol a registration plate for use upon the 
Division vehicle assigned to the member pursuant to G.S. 20-190 and assign a 
registration plate to each Division service vehicle operated by the Patrol. An 
index of such assignments of registration plates shall be kept at each State 
Highway Patrol radio station and a copy of it shall be furnished to the 
registration division of the Division. Information as to the individual assign- 
ments of the registration plates shall be made available to the public upon 
request to the same extent and in the same manner as regular registration 
information. The commander, when necessary, may reassign registration 
plates provided that the reassignment shall appear upon the index required 
under this subsection within 20 days after the reassignment. (1937, c. 407, s. 
48; 1939, c. 275; 1949, c. 583, s. 1; 1951, c. 388; 1953, c. 1264; 1955, cc. 368, 382; 
1967, c). 284; 19697 ¢. 800; 1971, ¢. 460 csi 1975, 1605487.C. 7110 noise o he 
3/0, s. 1; 1979, c. 801, s. 9; 1981 (Reg. Sess., 1982), c. 1159;.1983, c. 593, ss. 1, 
2; 1987 (Reg. Sess., 1988), c. 885; 1991 (Reg. Sess., 1992), c. 1030, s. 11; 
1997-443, s. 11A.118(a); 1999-220, s. 3; 2000-159, s. 7.) 

Cross References. — As to motor vehicles 
owned by local boards of education, see § 115C- 
520. 

modifying the provisions of G.S. 14-250.” 
Effect of Amendments. — Session Laws 

2000-159, s. 7, effective August 2, 2000, substi- 
Editor’s Note. — Session Laws 1971, c. 460, 

which amended this section, provided in s. 1.1, 
that the addition of the last paragraph to this 
section “shall not be construed as abrogating or 

tuted “Sunday school, to church services, and to 
other church related activities” for “Sunday 
school and church services” in subdivision 
(b)(9). 
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OPINIONS OF ATTORNEY GENERAL 

Permanent Registration of Motor Vehi- H. Stamey, Department of Motor Vehicles, 41 
cle Leased to Municipality Is Improper.—  N.C.A.G. 798 (1972). 
See opinion of Attorney General to Mr. James 

§ 20-84.1: Repealed by Session Laws 1999-220, s. 4, effective July 1, 1999. 

Part 6A. Rental Vehicles. 

§ 20-84.2. Definition; reciprocity; Commissioner’s powers. 

(a) The term rental vehicle when used herein shall mean and include any 
motor vehicle which is rented or leased to another by its owner for a period of 
not more than 30 days solely for the transportation of the lessee or the private 
hauling of the lessee’s personal property. 

(b) Rental vehicles owned or operated by any nonresident person engaged in 
the business of leasing such vehicles for use in intrastate or interstate 
commerce shall be extended full reciprocity and exempted from registration 
fees only in instances where: 

(1) Such person has validly licensed all rental vehicles owned by him in 
the state wherein the owner actually resides; provided, that such 
state affords equal recognition, either in fact or in law to such vehicles 
licensed in the State of North Carolina and operating similarly within 
the owner’s state of residence; and further provided, that such person 
is not engaged in this State in the business of leasing rental vehicles; 
or where 

(2) Such person operates vehicles which are a part of a common fleet of 
vehicles which are easily identifiable as a part of such fleet and such 
person has validly licensed in the State of North Carolina a percent- 
age of the total number of vehicles in each weight classification in 
such fleet which represents the percentage of total miles travelled in 
North Carolina by all vehicles in each weight classification of such 
fleet to total miles travelled in all jurisdictions in which such fleet is 
operated by all vehicles in each weight classification of such fleet. 

(c) The Commissioner of Motor Vehicles requires such person to submit 
under oath such information as is deemed necessary for fairly administering 
this section. The Commissioner’s determination, after hearing, as to the 
number of vehicles in each weight classification to be licensed in North 
Carolina shall be final. 
Any person who licenses vehicles under subsection (b)(2) above shall keep 

and preserve for three years the mileage records on which the percentage of 
the total fleet is determined. Upon request these records shall be submitted or 
made available to the Commissioner of Motor Vehicles for audit or review, or 
the owner or operator shall pay reasonable costs of an audit by the duly 
epudinted representative of the Commissioner at the place where the records 
are Kept. 
i the Commissioner determines that the person licensing vehicles under 

subsection (b)(2) above should have licensed more vehicles in North Carolina 
or that such person’s records are insufficient for proper determination the 
Commissioner may deny that person the right or any further benefits under 
this subsection until the correct number of vehicles have been licensed, and all 
taxes determined by the Commissioner to be due have been paid. 

(d) Upon payment by the owner of the prescribed fee, the Division shall 
issue registration certificates and plates for the percentage of vehicles deter- 
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mined by the Commissioner. Thereafter, all rental vehicles properly identified 
and licensed in any state, territory, province, country or the District of 
Columbia, and belonging to such owner, shall be permitted to operate in this 
State on an interstate or intrastate basis. (1959, c. 1066; 1971, c. 808; 1973, c. 
1446 USN Za wl ome ALO. OF 

Editor’s Note. — Part 6.1 was renumbered 

as Part 6A pursuant to Session Laws 1997-456, 
s. 27 which authorized the Revisor of Statutes 

section having a number or letter designation 
that is incompatible with the General Assem- 
bly’s computer database. 

to renumber or reletter sections and parts of 

Part 7. Title and Registration Fees. 

§ 20-85. Schedule of fees. 

(a) The following fees are imposed concerning a certificate of title, a 
registration card, or a registration plate for a motor vehicle. These fees are 
payable to the Division and are in addition to the tax imposed by Article 5A of 
Chapter 105 of the General Statutes. 

(1) Each’ application for certificate oftitle.. 2209 ae EE $35.00 
(2) Each application for duplicate or corrected certificate of title 10.00 
(3) Each application of repossessor for certificate of title ......... 10.00 
(Aaehach*transter of régistrationy, 200249 fae, Aa PB ae 10.00 
(5) Each set of replacement registration plates ..................... 10.00 
(6) Each application for duplicate registration card................ 10.00 
(7) Each application for recording supplementary 

ler Saree fe. Ly ED SE SCT BRIE TTT SS VS Tae ay) 10.00 
(8) Each application for removing a lien from a certificate of title 10.00 
(9) Each application for certificate of title for a motor vehicle 

transferred to a manufacturer, as defined in G.S. 20-286, or a 
motor vehicle retailer for the purpose of resale ................ 10.00 

(10) Each application for a salvage certificate of title made by an 
INSUTED go his. 2d. POA M Pa AT cL ateen, 215 Mela, Dawe th eee 10.00. 

(b) The fees collected under subdivisions (a)(1) through (a)(9) of this section 
shall be credited to the North Carolina Highway Trust Fund. The fees collected 
under subdivision (a)(10) of this section shall be credited to the Highway Fund. 
Fifteen dollars ($15.00) of each title fee credited to the Trust Fund under 
subdivision (a)(1) shall be added to the amount allocated for secondary roads 
under G.S. 136-176 and used in accordance with G.S. 136-44.5. 

(c) The Division shall not collect a fee for a certificate of title for a motor 
vehicle entitled to a permanent registration plate under G.S. 20-84. (1937, c. 
407, s. 49; 1943, c. 648; 1947, c. 219, s. 9; 1955, c. 554, s. 4; 1961, c. 360, s. 19; 
ce, 835, 's2115: 1975, €.430; ¢: T1LGSsHiOyen( 2%: cB 7Tbysv4ycr8 79 sr46elo Toc 
801, s. 11; 1981, ¢: 690;\s., 19; 1989, ¢:.692; 3.2.1; e2700,\s) 15.¢; 770) se f4 dds 
1991, c. 193; 8.8; 1993;-6) 467, s115371995:.cs'50; swe c8390,7s.034 ner DOSES: 
135.2(1), G); 1999-220, s. 2.) 

Editor’s Note. — Session Laws 1989, c. 692, 
s. 8.4 as amended by Session Laws 1995 (Reg. 
Sess., 1996), c. 590, s. 7, and Session Laws 
1999-380, s. 3, effective upon the certification of 
a favorable vote on the bonds by the State 
Board of Elections to the Secretary of State, 
provided that when contracts for all projects 
specified in Article 14 of Chapter 136 have been 
let and sufficient revenue has been accumu- 
lated to pay the contracts, which contingency is 

not expected to occur until the year 2020, the 
Secretary of Transportation shall certify this 
occurrence by letter to the Speaker of the House 
of Representatives, the President Pro Tempore 
of the Senate, and the Secretary of State. The 
proceeds of bonds and notes issued pursuant to 
the State Highway Bond Act of 1996 shall not 
be included as revenues accumulated to pay the 
contracts for the projects specified in Article 14 
of Chapter 136. This section shall be amended 
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effective the first day of the calendar quarter 
following the date the Secretary sends the 
letter, unless there is less than 30 days between 
that date and the first day of the following 
quarter, in which case, the amendment will 
become effective the first day of the second 
calendar quarter following the date the letter is 
sent. The changes will not become effective 
until the State Treasurer certifies by letter to 
the Speaker of the House of Representatives, 

ART. 3. MOTOR VEHICLE ACT OF 1937 §20-86 

the President Pro Tempore of the Senate, and 
the Secretary of State that all of the bonds and 
notes issued pursuant to the State Highway 
Bond Act of 1996 have been retired or provision 
for their retirement has been made. The 
amendment will delete reference to the tax 
imposed by Article 5A of Chapter 105, decrease 
the fee for application for a certificate of title to 
$10.00, and delete subsection (b). 

§ 20-85.1. Registration by mail; one-day title service; fees. 

(a) The owner of a vehicle registered in North Carolina may renew that 
vehicle registration by mail. A postage and handling fee of one dollar ($1.00) 
per vehicle to be registered shall be charged for this service. 

(b) The Commissioner and the employees of the Division designated by the 
Commissioner may prepare and deliver upon request a certificate of title, 
charging a fee of fifty dollars ($50.00) for one-day title service, in lieu of the 
title fee required by G.S. 20-85(a). The fee for one-day title service must be paid 
by cash or by certified check. 

(c) The fee collected under subsection (a) shall be credited to the Highway 

Fund. The fee collected under subsection (b) shall be credited to the Highway 
Trust Fund. (1983, c. 50, s. 1; 1989, c. 692, s. 2.2; c. 700, s. 1; 1991, c. 689, s. 

324.) 

Editor’s Note. — Session Laws 1989, c. 692, 
s. 8.4 as amended by Session Laws 1995 (Reg. 
Sess., 1996), c. 590, s. 7, and Session Laws 
1999-380, s. 3, effective upon the certification of 

a favorable vote on the bonds by the State 
Board of Elections to the Secretary of State, 
provided that when contracts for all projects 
specified in Article 14 of Chapter 136 have been 
let and sufficient revenue has been accumu- 
lated to pay the contracts, which contingency is 
not expected to occur until the year 2020, the 
Secretary of Transportation shall certify this 
occurrence by letter to the Speaker of the House 
of Representatives, the President Pro Tempore 
of the Senate, and the Secretary of State. The 
proceeds of bonds and notes issued pursuant to 
the State Highway Bond Act of 1996 shall not 
be included as revenues accumulated to pay the 
contracts for the projects specified in Article 14 

of Chapter 136. Subsection (b) of this section 
shall be amended effective the first day of the 

calendar quarter following the date the Secre- 
tary sends the letter, unless there is less than 
30 days between that date and the first day of 
the following quarter, in which case, the 

amendment will become effective the first day 
of the second calendar quarter following the 
date the letter is sent. The changes will not 
become effective until the State Treasurer cer- 
tifies by letter to the Speaker of the House of 
Representatives, the President Pro Tempore of 
the Senate, and the Secretary of State that all 
of the bonds and notes issued pursuant to the 
State Highway Bond Act of 1996 have been 
retired or provision for their retirement has 
been made. The amendment will decrease the 
fee in subsection (b) to $25.00. 

§ 20-86. Penalty for engaging in a “for-hire” business with- 
out proper license plates. 

Any person, firm or corporation engaged in the business of transporting 

persons or property for compensation, except as otherwise provided in this 

Article, shall, before engaging in such business, pay the license fees prescribed 

by this Article and secure the license plates provided for vehicles operated for 

hire. Any person, firm or corporation operating vehicles for hire without having 

paid the tax prescribed or using private plates on such vehicles shall be liable 

for an additional tax of twenty-five dollars ($25.00) for each vehicle in addition 

to the normal fees provided in this Article; provided, that when the vehicle 

subject to for-hire license has attached thereto a trailer or semitrailer, each 

unit in the combination, including the tractor, trailer and/or semitrailer, shall 
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be subject to the additional tax as herein prescribed; provided, further that the 
additional tax herein provided shall not apply to trailers having a gross weight 
of 3,000 pounds or less. (1937, c. 407, s. 50; 1965, c. 659.) 

§ 20-86.1. International Registration Plan. 

(a) The registration fees required under this Article may be proportioned for 
vehicles which qualify and are licensed under the provisions of the Interna- 
tional Registration Plan. 

(b) Notwithstanding any other provisions of this Chapter, the Commissioner 
is hereby authorized to promulgate and enforce such rules and regulations as 
may be necessary to carry out the provisions of any agreement entered 
pursuant to the International Registration Plan. (1975, c. 767, s. 2; 1981, c. 
SHOTS EACH LAY, S2b3. ) 

§ 20-87. Passenger vehicle registration fees. 

These shall be paid to the Division annually, as of the first day of January, 
for the registration and licensing of passenger vehicles, fees according to the 
following classifications and schedules: 

(1) For-Hire Passenger Vehicles. — The fee for a passenger vehicle that is 
operated for compensation and has a capacity of 15 passengers or less 
is seventy-eight dollars ($78.00). The fee for a passenger vehicle that 
is operated for compensation and has a capacity of more than 15 
passengers is one dollar and forty cents ($1.40) per hundred pounds of 
empty weight of the vehicle. 

(2) U-Drive-It Vehicles. — U-drive-it vehicles shall pay the following tax: 

Motorcycles: 1-passenger capacity .............c. cece cece cues $18.00 
2-passenger capacity. ab wad. wns ko. udev adds 22.00 
3-passenger capacitys. yacieis ole of. eee} 26.00 

Automobiles: 15 or fewer passengers ...............00.0..000- $41.00 
Buses: 16\or-moréipassengers #2. ye as $1.40 per 

hundred 
pounds of 

empty weight 
Trucks under 
7,000 pounds 
that do not 
haul products 
for hire: 4,000: pounds. vi oes, PECL eee ae yew ee $41.50 

5;000. pounds .2/1) ye ees eshce vi eas $51.00 
6/000; pounds .2h ane eee ere Sees ae ee $61.00. 

(3) Repealed by Session Laws 1981, c. 976, s. 3. 
(4) Limousine Vehicles. — For-hire passenger vehicles on call or demand 

which do not solicit passengers indiscriminately for hire between 
points along streets or highways, shall be taxed at the same rate as 
for-hire passenger vehicles under G.S. 20-87(1) but shall be issued 
appropriate registration plates to distinguish such vehicles from 
taxicabs. 

(5) Private Passenger Vehicles. — There shall be paid to the Division 
annually, as of the first day of January, for the registration and 
licensing of private passenger vehicles, fees according to the following 
classifications and schedules: 

Private passenger vehicles of not more than fifteen 
passengers 
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Private passenger vehicles over fifteen 
PASSEN LETS His. 4 ie ee MISS. och MA; RAUBROS, Soe IPA) UD. 2 23.00 
Provided, that a fee of only one dollar ($1.00) shall be charged for any 
vehicle given by the federal government to any veteran on account of 
any disability suffered during war so long as such vehicle is owned by 
the original donee or other veteran entitled to receive such gift under 
Title 38, section 252, United States Code Annotated. 

(6) Private Motorcycles. — The base fee on private passenger motorcycles 
shall be nine dollars ($9.00); except that when a motorcycle is 
equipped with an additional form of device designed to transport 
persons or property, the base fee shall be sixteen dollars ($16.00). A[n 
additional] fee of three dollars ($3.00) is imposed on each private 
motorcycle registered under this subdivision in addition to the base 
fee. The revenue from the additional fee, in addition to any other 
funds appropriated for this purpose, shall be deposited in [used to] 
fae monk Motorcycle Safety Instruction Program created in G.S. 
15D-72]. 

(7) Dealer License Plates. — The fee for a dealer license plate is the 
regular fee for each of the first five plates issued to the same dealer 
and is one-half the regular fee for each additional dealer license plate 
issued to the same dealer. The “regular fee” is the fee set in subdivi- 

sion (5) of this section for a private passenger motor vehicle of not 
more than 15 passengers. 

(8) Driveaway Companies. — Any person engaged in the business of 

driving new motor vehicles from the place of manufacture to the place 

of sale in this State for compensation shall pay a fee of one-half of the 

amount that would otherwise be payable under this section for each 

set of plates. 
(9) House Trailers. — In lieu of other registration and license fees levied 

on house trailers under this section or G.S. 20-88, the registration and 

license fee on house trailers shall be seven dollars (87 .00) for the 

license year or any portion thereof. 
(10) Special Mobile Equipment. — The fee for special mobile equipment 

for the license year or any part of the license year is two times the fee 

in subdivision (5) for a private passenger motor vehicle of not more 

than 15 passengers. 
(11) Any vehicle fee determined under this section according to the weight 

of the vehicle shall be increased by the sum of three dollars ($3.00) to 

arrive at the total fee. 
(12) Low-Speed Vehicles. — The fee for a low-speed vehicle is the same as 

the fee for private passengers vehicles of not more than 15 passengers. 

(1937, c. 407, s. 51; 1939, c. 275; 1943, c. 648; 1945, c. 564, s. 1; c. 576, 

s. 2; 1947, c. 220, s. 3; c. 1019, ss. 1-3; 1949, c. 127; 1951], c. 819, ss. 1, 

9: 1953, c. 478; c. 826, s. 4; 1955, c. 1318, s. 2; 1957, c. 1340, s. oO uLOGle 

c. 1172, s. 1a; 1965, c. 927; 1967, c. 1136; 1969, c. 600, ss. 3-11, 1971, 

c. 952; 1973, c. 107; 1975, c. 716, s. 5; 1981, c. 976, ss. 1-4; 1981 (Reg. 

Sess., 1982), c. 1255; 1983, c. 713, s. 61; c. 761, ss. 142, 148, 145; 1985, 

c. 454, s. 2; 1987, c. 333; 1989, c. 755, ss. 2, 4; c. 770, ss. 74.2, 74.3; 1989 

(Reg. Sess., 1990), c. 830, s. 1; 1991 (Reg. Sess., 1992), c. 1015, s. 2; 

1993, c. 320, s. 5; c. 440, s. 7; 1995 (Reg. BesselL09G). 1G e700. sets 

1999-438, s. 27; 1999-452, s. 17; 2001-356, s. 4; 2001-414, s. 31.) 

Cross References. — As to liability insur- 31 amended subdivision (6) of this section as it 

ance required of persons engaged in the busi- was amended by Session Laws 1990-830, s. 1; 

ness of renting motor vehicles, see § 20-281 et however, pursuant to Session Laws 1990-830, s. 

seq. 2, those amendments expired in 1993. The 

Editor’s Note. — Session Laws 2001-44, s. | subdivision is set out in the form above at the 
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direction of the Revisor of Statutes. 
Effect of Amendments. — Session Laws 

1999-438, s. 27, effective January 1, 2000, sub- 
stituted “two times” for “the same as” in subdi- 

vision (10). 

Session Laws 2001-356, s. 4, effective August 
1, 2001, added subdivision (12). 

CH. 20. MOTOR VEHICLES §20-88 

Session Laws 2001-414, s. 31, effective Sep- 
tember 14, 2001, in subdivision (6), substituted 
“fee” for “tax” throughout, and substituted “in 
addition to any other funds appropriated for 
this purpose, shall be used to fund” for “shall be 
credited to the General Fund, and may be used 
to implement.” 

CASE NOTES 

For case citing corresponding provi- 
sions of former law, see Safe Bus v. Maxwell, 

214 N.C, 12, 197 5.6567 (1938). 
Cited in Victory Cab Co. v. City of Charlotte, 

234 N.C. 572, 68 S.E.2d 433 (1951); Airlines 
Transp. v. Tobin, 198 F.2d 249 (4th Cir. 1952); 
Pilot Freight Carriers, Inc. v. Scheidt, 263 N.C. 
737, 140 S.E.2d 383 (1965). 

§ 20-87.1. Interchange of passenger buses with nonresi- 
dent common carriers of passengers. 

When a resident common carrier of passengers of this State interchanges a 
properly licensed bus with another common carrier of passengers who is a 
resident of another state, and adequate records are on file in its office to verify 
such interchanges, the North Carolina licensed common carrier of passengers 
may use the bus licensed in such other state the same as if it is its own during 
the time the nonresident carrier is using the North Carolina licensed bus. 
(OTL tchS ies 21975 06.0716,' 5-5; 198) cl fos aoe) 

§ 20-88. Property-hauling vehicles. 

(a) Determination of Weight. — For the purpose of licensing, the weight of 
self-propelled property-carrying vehicles shall be the empty weight and 
heaviest load to be transported, as declared by the owner or operator; provided, 
that any determination of weight shall be made only in units of 1,000 pounds 
or major fraction thereof, weights of over 500 pounds counted as 1,000 and 
weights of 500 pounds or less disregarded. The declared gross weight of 
self-propelled property-carrying vehicles operated in conjunction with trailers 
or semitrailers shall include the empty weight of the vehicles to be operated in 
the combination and the heaviest load to be transported by such combination 
at any time during the registration period, except that the gross weight of a 
trailer or semitrailer is not required to be included when the operation is to be 
in conjunction with a self-propelled property-carrying vehicle which is licensed 
for 6,000 pounds or less gross weight and the gross weight of such combination 
does not exceed 9,000 pounds, except wreckers as defined under G.S. 20- 
4,.01(50). Those property-hauling vehicles registered for 4,000 pounds shall be 
permitted a tolerance of 500 pounds above the weight permitted under the 
table of weights and rates appearing in subsection (b) of this section. 

(b) The following fees are imposed on the annual registration of self- 
propelled property-hauling vehicles; the fees are based on the type of vehicle 
and its weight: 

SCHEDULE OF WEIGHTS AND RATES 

Rates Per Hundred Pound Gross Weight | 

Farmer Rate 
Not over 4,000 pounds $0.23 
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Rates Per Hundred Pound Gross Weight 
Farmer Rate 

4,001 to 9,000 pounds inclusive 29 

9,001 to 13,000 pounds inclusive ail 

13,001 to 17,000 pounds inclusive a5 1 

Over 17,000 pounds 58 

SCHEDULE OF WEIGHTS AND RATES 

Rates Per Hundred Pound Gross Weight 
General Rate 

Not over 4,000 pounds $0.46 

4,001 to 9,000 pounds inclusive .63 

9,001 to 13,000 pounds inclusive 78 

13,001 to 17,000 pounds inclusive 1.06 

Over 17,000 pounds 1.20 

(1) The minimum fee for a vehicle licensed under this subsection is 

seventeen dollars and fifty cents ($17.50) at the farmer rate and 

twenty-one dollars and fifty cents ($21.50) at the general rate. 

(2) The term “farmer” as used in this subsection means any person 

engaged in the raising and growing of farm products on a farm in 

North Carolina not less than 10 acres in area, and who does not 

engage in the business of buying products for resale. 

(3) License plates issued at the farmer rate shall be placed upon trucks 

and truck-tractors that are operated exclusively in the carrying or 

transportation of applicant’s farm products, raised or produced on his 

farm, and farm supplies and not operated in hauling for hire. 

(4) “Farm products” means any food crop, livestock, poultry, dairy prod- 

ucts, flower bulbs, or other nursery products and other agricultural 

products designed to be used for food purposes, including in the term 

“farm products” also cotton, tobacco, logs, bark, pulpwood, tannic acid 

wood and other forest products grown, produced, or processed by the 

farmer. 
(5) The Division shall issue necessary rules and regulations providing for 

the recall, transfer, exchange or cancellation of “farmer” plates, when 

vehicle bearing such plates shall be sold or transferred. 

(5a) Notwithstanding any other provision of this Chapter, license plates 

issued pursuant to this subsection at the farmer rate may be pur- 

chased for any three-month period at one fourth of the annual fee. 

(6) There shall be paid to the Division annually as of the first of January, 

the following fees for “wreckers” as defined under G.S. 20-4.01(50): a 

wrecker fully equipped weighing 7,000 pounds or less, seventy-five 

dollars ($75.00); wreckers weighing in excess of 7,000 pounds shall 

pay one hundred forty-eight dollars ($148.00). Fees to be prorated 

quarterly. Provided, further, that nothing herein shall prohibit a 

licensed dealer from using a dealer’s license plate to tow a vehicle for 

a customer. 

(c) The fee for a semitrailer or trailer is ten dollars ($10.00) for each year or 

part of a year. The fee is payable on or before January 1 of each year. Upon the 

application of the owner of a semitrailer or trailer, the Division may issue a 
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multiyear plate and registration card for the semitrailer or trailer for a fee of 
seventy-five dollars ($75.00). A multiyear plate and registration card for a 
semitrailer or trailer are valid until the owner transfers the semitrailer or 
trailer to another person or surrenders the plate and registration card to the 
Division. A multiyear plate may not be transferred to another vehicle. 

The Division shall issue a multiyear semitrailer or trailer plate in a different 
color than an annual semitrailer or trailer plate and shall include the word 
“multiyear” on the plate. The Division may not issue a multiyear plate for a 
house trailer. 

(d) Rates on trucks, trailers and semitrailers wholly or partially equipped 
with solid tires shall be double the above schedule. 

(e) Repealed by Session Laws 1981, c. 976, s. 6. 
(f) Repealed by Session Laws 1995, c. 163, s. 6. 
(g) Repealed by Session Laws 1969, c. 600, s. 17. 
(h) Repealed by Session Laws 1979, c. 419. 
(i) Any vehicle fee determined under this section according to the weight of 

the vehicle shall be increased by the sum of three dollars ($3.00) to arrive at 
the total fee. 

(j) No heavy vehicle subject to the use tax imposed by Section 4481 of the 
Internal Revenue Code of 1954 (26 U.S.C. 4481) may be registered or licensed 
pursuant to G.S. 20-88 without proof of payment of the use tax imposed by that 
law. The proof of payment shall be on a form prescribed by the United States 
Secretary of Treasury pursuant to the provisions of 23 U.S.C. 141(d). 

(k) A person may not drive a vehicle on a highway if the vehicle’s gross 
weight exceeds its declared gross weight. A vehicle driven in violation of this 
subsection is subject to the axle-group weight penalties set in G.S. 20-118(e). 
The penalties apply to the amount by which the vehicle’s gross weight exceeds 
its declared weight. 

(l) The Division shall issue permanent truck and truck-tractor plates to 
Class A and Class B Motor Vehicles and shall include the word “permanent” on 
the plate. The permanent registration plates issued pursuant to this section 
shall be subject to annual registration fees set in this section. The Division 
shall issue the necessary rules providing for the recall, transfer, exchange, or 
cancellation of permanent plates issued pursuant to this section. (1937, c. 407, 
s. 62; 1939)\c. 275; 1941, cc. 36, 227; 1943, ¢) 648; 1945 (¢1569)'s.cl) 675 75:'s. 1: 
¢.0 16,8,.35¢/ 956; ss) 1, 271949; ce: $55) 864; 1951) c8683); ce819isshiy 2.19535 
c..068; c. 694, s. 1; .¢.01122; 1955; ¢. 554, s8; 1957).c 681. s127cnl215: 1959" c. 
571; 1961, c. 685; 1963, c. 501; c. 702, ss. 2, 3; 1967, c. 1095, ss. 1, 2; 1969, c. 600, 
ss. 12-17; c: 1056, 's. 1;:1973, c. 154;:ss. 1,.2;'¢. 29131975) ‘¢. '716,:sx5;.1977, c. 
638; 1979, c. 419; c. 631; 1981, c. 67; c. 690, ss. 29, 30; c. 976, s. 6; 1983, c. 43; 
c. 190, s. 1; c. 761, s. 144; c. 768, s. 4; 1991 (Reg. Sess., 1992), c. 947, s. 1; 1993, 
c. 467, s. 4; c. 543, s. 1; 1995, c. 109, s. 1; c. 163, s. 6; 1995 (Reg. Sess., 1996), 
c. 756, s. 8; 1997-466, s. 1.) 

Legal Periodicals. — For comment on the 
1941 amendment, see 19 N.C.L. Rev. 514 
(1941). 

CASE NOTES 

Computation of Tax. — Until the legisla- 
ture prescribes some other rule for measure- 
ment, the tax must be computed by ascertain- 
ing the miles actually traveled by outbound 
shipments from the place where the carrier 
takes possession of the shipment, the point of 
origin, to the State line; and for inbound ship- 

ments, the miles actually traveled from the 
State line to the place where the carrier sur- 
renders possession of the shipment to the con- 
signee, the point of destination. The miles the 
shipment actually moves in this State is the 
numerator. The total miles actually traveled by 
the shipment from the point of origin to the 
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point of destination is the denominator. That 
fraction determines the portion of the revenue 
derived from each shipment which is subject to 
North Carolina’s six percent tax. Pilot Freight 

ART. 3. MOTOR VEHICLE ACT OF 1937 §20-88.1 

Carriers, Inc. v. Scheidt, 263 N.C. 737, 140 

S.E.2d 383 (1965). 
Cited in Equipment Fin. Corp. v. Scheidt, 

249 N.C. 334, 106 S.E.2d 555 (1959). 

OPINIONS OF ATTORNEY GENERAL 

Under subdivisions (2), (3), (4) and (5) of 

subsection (b), large lumber and paper 
companies engaged in tree farming are 
entitled to license their trucks used to trans- 
port logs from the forest to their mills and 
lumber, bark and wood chips from their mills to 
place of sale, provided the firm or corporation 
is, in fact, a tree farmer and does not buy 
timber or forestry products for resale or haul 
manufactured forestry products for hire. See 
opinion of Attorney General to Gonzalie Rivers, 
Director, License and Theft Division, Depart- 
ment of Motor Vehicles, 41 N.C.A.G. 273 (1971). 
Common Carrier Filing Hereunder May 

Not Report Only Loaded Miles for Purpose 
of Determining Gross Receipts for Tax 
Due. — See opinion of Attorney General to Mr. 
Victor J. Hines, Director, Common Carrier Tax 
Division, N.C. Department of Motor Vehicles, 
43 N.C.A.G. 106 (1973). 
Method of Reporting in Certain Circum- 

stances May Be Changed at Other Than 
Beginning of Tax Year. — See opinion of 
Attorney General to Mr. Victor J. Hines, Direc- 
tor, Common Carrier Tax Division, N.C. De- 
partment of Motor Vehicles, 43 N.C.A.G. 106 

(1973). 

§ 20-88.01. Revocation of registration for failure to regis- 

ter for or comply with road tax or pay civil 

penalty for buying or selling non-tax-paid fuel. 

(a) Road Tax. — The Secretary of Revenue may notify the Commissioner of 

those motor vehicles that are registered or are required to be registered under 

Article 36B of Chapter 105 and whose owners or lessees, as appropriate, are 

not in compliance with Article 36B, 36C, or 36D of Chapter 105. When notified, 

the Commissioner shall withhold or revoke the registration plate for the 

vehicle. 
(b) Non-tax-paid Fuel. — The Secretary of Revenue may notify the Com- 

missioner of those motor vehicles for which a civil penalty imposed under G.S. 

105-449.118 has not been paid. When notified, the Commissioner shall with- 

hold or revoke the registration plate of the vehicle. (1983, c. 713, s. iy Did Wiehe Mee 

692, s. 6.1; c. 770, s. 74.5; 1991, c. 613, s. 4; 1995, c. 390, s. 11.) 

§ 20-88.02. Registration of logging vehicles. 

Upon receipt of an application on a form prescribed by it, the Division shall 

register trucks, tractor trucks, trailers, and semitrailers used exclusively in 

connection with logging operations in a separate category. For the purposes of 

this section, “logging” shall mean the harvesting of timber and transportation 

from a forested site to places of sale. 
Fees for the registration of vehicles under this section shall be the same as 

those ordinarily charged for the type of vehicle being registered. (1985, c. 458, 

s. 1.) 

§ 20-88.1. Driver education. 

(a) In accordance with criteria and standards approved by the State Board 

of Education, the State Superintendent of Public Instruction shall organize 

and administer a program of driver education to be offered at the public high 

schools of this State for all physically and mentally qualified persons who (i) 

are older than 14 years and six months, (11) are approved by the principal of the 

school, pursuant to rules adopted by the State Board of Education, (ii) are 
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enrolled in a public or private high school within the State, and (iv) have not 
previously enrolled in the program. The State Board of Education shall use for 
such purpose all funds appropriated to it for said purpose, and may use all 
other funds that become available for its use for said purpose. 

The driver education program established pursuant to this section must 
include the following: 

(1) Instruction on the rights and privileges of the handicapped and the 
signs and symbols used to assist the handicapped relative to motor 
vehicles, including the “international symbol of accessibility” and 
other symbols and devices as provided in Article 2A of this Chapter. 

(2) At least six hours of instruction on the offense of driving while 
impaired and related subjects. 

(3) At least six hours of actual driving experience. To the extent practi- 
cable, this experience may include at least one hour of instruction on 
the techniques of defensive driving. 

(b) The State Board of Education shall adopt a salary range for driver 
education instructors who are public school employees and who do not hold 
teacher certificates. 

Driver education instructors who are public school employees and who hold 
teacher certificates shall be paid on the teacher salary schedule. A day of 
employment for driver education instructors who hold teacher certificates shall 
be the same number of hours required of all regular classroom teachers as 
established by the local board of education. 

(b1) The State Board of Education shall adopt rules to permit local boards of 
education to enter contracts with public or private entities to provide a 
program of driver education at public high schools. All driver education 
instructors shall meet the requirements established by the State Board of 
Education; provided, however, driver education instructors shall not be re- 
quired to hold teacher certificates. 

(c) All expenses incurred by the State in carrying out the provisions of this 
section shall be paid out of the Highway Fund. 

(d) The Division shall prepare a driver license handbook that explains the 
traffic laws of the State and shall periodically revise the handbook to reflect 
changes in these laws. At the request of the Department of Education, the 
Division shall provide free copies of the handbook to that Department for use 
in the program of driver education offered at public high schools. (1957, c. 682, 
s, 1; 1965, °c. 4105s. 1; 1975, c- 431568 71659.°5; 19: (7 "e)-340 45.4 ter O02 toca: 
c. 761, s. 141; 1985 (Reg. Sess., 1986), c. 982, s. 25; 1991, c. 689, s. 32(a); 1993 
(Reg. Sess., 1994), c. 761, s. 7; 1997-16, s. 3; 1997-443, s. 32.20.) 

Editor’s Note. — Session Laws 1997-16, s. does it obligate the General Assembly to appro- 
10 provides that this act does not appropriate priate funds to implement this act. 
funds to the Division to implement this act nor 

§ 20-89: Repealed by Session Laws 1981, c. 976, s. 7. 

§ 20-90: Repealed by Session Laws 1981, c. 976, s. 8. 

§ 20-91. Audit of vehicle registrations under the Interna- 
tional Registration Plan. 

(a) Repealed by Session Laws 1995 (Regular Session, 1996), c. 756, s. 9. 
(b) The Division may audit a person who registers or is required to register 

a vehicle under the International Registration Plan to determine if the person 
has paid the registration fees due under this Article. A person who registers a 
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vehicle under the International Registration Plan must keep any records used 

to determine the information provided to the Division when registering the 

vehicle. The records must be kept for three years after the date of the 

registration to which the records apply. The Division may examine these 

records during business hours. If the records are not located in North Carolina 

and an auditor must travel to the location of the records, the registrant shall 

reimburse North Carolina for per diem and travel expense incurred in the 

performance of the audit. If more than one registrant is audited on the same 

out-of-state trip, the per diem and travel expense may be prorated. 

The Commissioner may enter into reciprocal audit agreements with other 

agencies of this State or agencies of another jurisdiction for the purpose of 

conducting joint audits of any registrant subject to audit under this section. 

(c) If an audit is conducted and it becomes necessary to assess the registrant 

for deficiencies in registration fees or taxes due based on the audit, the 

assessment will be determined based on the schedule of rates prescribed for 

that registration year, adding thereto and as a part thereof an amount equal to 

five percent (5%) of the tax to be collected. If, during an audit, it is determined 

that: 
(1) Aregistrant failed or refused to make acceptable records available for 

audit as provided by law; or 
(2) A registrant misrepresented, falsified or concealed records, then all 

plates and cab cards shall be deemed to have been issued erroneously 

and are subject to cancellation. The Commissioner may assess the 

registrant for an additional percentage up to one hundred percent 

(100%) North Carolina registration fees at the rate prescribed for that 

registration year, adding thereto and as a part thereof an amount 

equal to five percent (5%) of the tax to be collected. The Commissioner 

may cancel all registration and reciprocal privileges. 

As a result of an audit, no assessment shall be issued and no claim for refund 

shall be allowed which is in an amount of less than ten dollars ($10.00). 

The notice of any assessments will be sent to the registrant by registered or 

certified mail at the address of the registrant as it appears in the records of the 

Division of Motor Vehicles in Raleigh. The notice, when sent in accordance with 

the requirements indicated above, will be sufficient regardless of whether or 

not it was ever received. 
The failure of any registrant to pay any additional registration fees or tax 

within 30 days after the billing date, shall constitute cause for revocation of 

registration license plates, cab cards and reciprocal privileges. 

(d) Repealed by Session Laws 1995 (Regular Session, 1996), c. 756, s. 9. 

(1937, c. 407, s. 55; 1939, c. 275; 1941, c. 36; 1943, c. 726; 1945, c. 575, 3.3; 1947; 

c. 914, s. 2; 1951, c. 190, s. 1; c. 819, s. 1; 1955, c. 1313, s. 2; 1967, c. 1079, s. 2; 

1975, c. 716, s..5; c. 767, s. 3; 1981, c. 859, s. 78; c. 976, s. 9; c. 1127, s. 53; 1995 

(Reg. Sess., 1996), c. 756, s. 9.) 

§ 20-91.1. Taxes to be paid; suits for recovery of taxes. 

No court of this State shall entertain a suit of any kind brought for the 

purpose of preventing the collection of any tax imposed in this Article. 

Whenever a person shall have a valid defense to the enforcement of the 

collection of a tax assessed or charged against him or his property, such person 

shall pay such tax to the proper officer, and notify such officer in writing that 

he pays the same under protest. Such payment shall be without prejudice to 

any defense or rights he may have in the premises, and he may, at any time 

within 30 days after such payment, demand the same in writing from the 

Commissioner of Motor Vehicles; and if the same shall not be refunded within 

90 days thereafter, may sue such official in the courts of the State for the 
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amount so demanded. Such suit must be brought in the Superior Court of 
Wake County, or in the county in which the taxpayer resides. (1951, c. 1011, s. 
1%) 

Legal Periodicals. — For survey of 1976 
case law on taxation, see 55 N.C.L. Rev. 1083 

(1977). 

CASE NOTES 

Constitutionality. — The bar to suits cre- 
ated by this section is constitutional, since the 
taxpayer is afforded an opportunity to be heard 
and is afforded due process. Cedar Creek En- 
ters.; Inc. v. State Dep’t of Motor Vehicles, 290 

N.C. 450, 226 S.E.2d 336 (1976). 
Applicability. — This section is applicable 

when a “tax” or penalty has been assessed 

The penalties prescribed in § 20-118 
which are deemed a “tax” under § 20-96 
qualify as “any tax” as used in this section. 
Cedar Creek Enters., Inc. v. State Dep’t of 
Motor Vehicles, 290 N.C. 450, 226 S.E.2d 336 

(1976). 
Cited in C & H Transp. Co. v. North Carolina 

DMV, 34 N.C. App. 616, 239 S.E.2d 309 (1977), 
pursuant to § 20-96. Cedar Creek Enters., Inc. 
v. State Dep’t of Motor Vehicles, 290 N.C. 450, 
226 S.E.2d 336 (1976). 

§ 20-91.2. Overpayment of taxes to be refunded with inter- 
est. 

If the Commissioner of Motor Vehicles discovers from the examination of any 
report, or otherwise, that any taxpayer has overpaid the correct amount of tax 
(including penalties, interest and costs, if any), such overpayment shall be 
refunded to the taxpayer within 60 days after it is ascertained together with 
interest thereon at the rate of six percent (6%) per annum: Provided, that 
interest on any such refund shall be computed from a date 90 days after date 
tax was originally paid by the taxpayer. Provided, further, that demand for 
such refund is made by the taxpayer within three years from the date of such 
eae or the due date of the report, whichever is later. (1951, c. 1011, s. 
1. 

CASE NOTES 

Cited in Cedar Creek Enters., Inc. v. State 
Dep't of Motor Vehicles, 290 N.C. 450, 226 
S.E.2d 336 (1976). 

§ 20-92: Repealed by Session Laws 1995 (Regular Session, 1996), c. 756, s. 
10. 

§ 20-93: Repealed by Session Laws 1981, c. 976, s. 10. 

§ 20-94. 

In the purchase of licenses, where the gross amount of the license fee to any 
one owner amounts to more than four hundred dollars ($400.00), half of such 
payment may, if the Commissioner is satisfied of the financial responsibility of 
such owner, be deferred until June 1 in any calendar year upon the execution 
to the Commissioner of a draft upon any bank or trust company upon forms to 
be provided by the Commissioner in an amount equivalent to one half of such 
fee, plus a carrying charge of three percent (3%) of the deferred portion of the 

Partial payments. 
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license fee: Provided, that any person using any tag so purchased after the first 
day of June in any such year without having first provided for the payment of 
such draft, shall be guilty of a Class 2 misdemeanor. No further license plates 
shall be issued to any person executing such a draft after the due date of any 
such draft so long as such draft or any portion thereof remains unpaid. Any 
such draft being dishonored and not paid shall be subject to the penalties 
prescribed in G.S. 20-178 and shall be immediately turned over by the 
Commissioner to his duly authorized agents and/or the State Highway Patrol, 
to the end that this provision may be enforced. When the owner of the vehicles 

for which a draft has been given sells or transfers ownership to all vehicles 

covered by the draft, such draft shall become payable immediately, and such 

vehicles shall not be transferred by the Division until the draft has been paid. 

Any one owner whose gross license fee amounts to more than two hundred 

dollars ($200.00) but not more than four hundred dollars ($400.00) may also be 

permitted to sign a draft in accordance with the foregoing provisions of this 

section provided such owner makes application for the draft on or before 

February 1 during the license renewal period. (1937, c. 407, s. 58; 1943, c. 726; 

1945, c. 49, ss. 1, 2; 1947, c. 219, s. 10; 1953, c. 192; 1967, c. 712; 1975, c. 716, 

s. 5; 1979, c. 801, s. 12; 1987 (Reg. Sess., 1988), c. 938; 1989, c. 661; 1993, c. 539, 
s. 344; 1994, Ex. Sess., c. 24, s. 14(c).) 

§ 20-95. Prorated fee for license plate issued for other 

than a year. 

(a) Calendar-Year Plate. — The fee for a calendar-year license plate issued 

on or after April 1 of a year is a percentage of the annual fee determined in 

accordance with the following table: 

Date Plate Issued Percentage of Annual Fee 

April 1 through June 30 715% 

July 1 through September 30 50 

October 1 through December 31 2b: 

(al) Plate With Renewal Sticker. — The fee for a license plate whose 

registration is renewed by means of a registration renewal sticker for a period 

of other than 12 months is a prorated amount of the annual fee. The prorated 

amount is one-twelfth of the annual fee multiplied by the number of full 

months in the period beginning the date the renewal sticker becomes effective 

until the date the renewal sticker expires, rounded to the nearest dollar. 

(b) Scope. — This section does not apply to license plates issued pursuant to 

G.S. 20-79.1, 20-79.2, 20-84, 20-84.1, 20-87(9) or (10), and 20-88(c). (1937, c. 

407, s. 59; 1947, c. 914, s. 3; 1979, c. 476; 1991, c. 672, s. 6; ¢. (20 nS azn eke as 

c. 440, s. 6; 1993 (Reg. Sess., 1994), c. 761, s. 8.) 

Editor’s Note. — Former section 20-84.1, 

referred to in subsection (b) above, has been 

repealed. 

§ 20-96. Detaining property-hauling vehicles or vehicles 

regulated by the Motor Carrier Safety Regula- 

tion Unit until fines or penalties and taxes are 

collected. 

(a) Authority to Detain Vehicles. — A law enforcement officer may seize and 

detain the following property-hauling vehicles operating on the highways of 

the State: 
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(1) A property-hauling vehicle with an overload in violation of G.S. 
20-88(k) and G.S. 20-118. 

(2) A property-hauling vehicle that does not have a proper registration 
plate as required under G.S. 20-118.3. 

(3) A property-hauling vehicle that is owned by a person liable for any 
overload penalties or assessments due and unpaid for more than 30 
days. 

(4) A property-hauling vehicle that is owned by a person liable for any 
taxes or penalties under Article 36B of Chapter 105 of the General 
Statutes. 

(5) Any commercial vehicle operating under the authority of a motor 
carrier when the motor carrier has been assessed a fine pursuant to 
G.S. 20-17.7 and that fine has not been paid. 

The officer may detain the vehicle until the delinquent fines or penalties and 
taxes are paid and, in the case of a vehicle that does not have the proper 
registration plate, until the proper registration plate is secured. 

(b) Storage; Liability. — When necessary, an officer who detains a vehicle 
under this section may have the vehicle stored. The motor carrier under whose 
authority the vehicle is being operated or the owner of a vehicle that is 
detained or stored under this section 1s responsible for the care of any property 
being hauled by the vehicle and for any storage charges. The State shall not be 
liable for damage to the vehicle or loss of the property being hauled. (1937, c. 
A07, s: 60; 1943. 726; 1949, c. 583, s. 8: c: 1207 i594; o4 1.253; 1951; c.1093, 
ss. 1-8; 1953, c. 694, ss. 2, 3; 1955, c. 554, s. 9; 1957, c: 65, s. 11; 1959, c. 1264, 
s. 5; 1973, c. 507, s. 5; 1985, c. 116, ss. 1-3; 1993, c. 5389, s. 345; 1994, Ex. Sess., 
c. 24, s. 14(c); 1995, c. 109, s. 2; 1999-452, s. 18; 2000-67, s. 25.11.) 

Editor’s Note. — Session Laws 2000-67, s. 
1.1, provides: “This act shall be known as ‘The 
Current Operations and Capital Improvements 
Appropriations Act of 2000’.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Effect of Amendments. — Session Laws 

2000-67, s. 25.11, effective July 1, 2000, rewrote 
the section heading; added subdivision (a)(5); 
inserted “fines or” in the last paragraph in 
subsection (a); and inserted “motor carrier un- 
der whose authority the vehicle is being oper- 
ated” in subsection (b). 

CASE NOTES 

The phrase “additional tax provided in 
this section when their vehicles are oper- 
ated in excess of the licensed weight or ... 
in excess of the maximum weight provided in 
G.S. 20-118” refers to the overloading charge 
set out in this section. Cedar Creek Enters., 
Inc. v. State Dep’t of Motor Vehicles, 290 N.C. 
450, 226 S.E.2d 336 (1976). 
Monetary Charge Prescribed in Section 

as “Tax.” — By using the word “tax” to include 
penalties, § 20-91.2 indicates that the mone- 
tary charge prescribed in this section is defined 
as a “tax” and is therefore subject to § 20-91.1. 
Cedar Creek Enters., Inc. v. State Dep’t of 
Motor Vehicles, 290 N.C. 450, 226 S.E.2d 336 
(1976). 
By labeling the required payment for over- 

loading as an “additional tax,” this section 

effectively defines the “penalties prescribed in 
G.S. 20-118” that must be paid upon a violation 
of this section as a “tax.” Cedar Creek Enters., 
Inc. v. State Dep’t of Motor Vehicles, 290 ws C. 
450, 226 S.E.2d 336 (1976). 
Invalid Penalty. — Where the DMV as- 

sessed a penalty for operating a vehicle on the 
highways with a gross weight in excess of that 
allowed under the license obtained pursuant to 
this section, but not in excess of the maximum 
axle weight limits, and such penalty was not 
authorized by § 20-118, such penalty violated 
N.C. Const., Art. IV, §§ 1 and 3, since there was 
no reasonable necessity for conferring absolute 
judicial discretion in the DMV. Young’s Sheet 
Metal & Roofing, Inc. v. Wilkins, 77 N.C. App. 
180, 334 S.E.2d 419 (1985), decided prior to the 
1985 amendment to this section. 

426 



§20-97 ART. 3. MOTOR VEHICLE ACT OF 1937 §20-97 

§ 20-97. Taxes credited to Highway Fund; municipal vehi- 
cle taxes. 

(a) State Taxes to Highway Fund. — All taxes levied under this Article are 
compensatory taxes for the use and privileges of the public highways of this 
State. The taxes collected shall be credited to the State Highway Fund. Except 
as provided in this section, no county or municipality shall levy any license or 
privilege tax upon any motor vehicle licensed by the State. 

(b) General Municipal Vehicle Tax. — Cities and towns may levy a tax of not 

more than five dollars ($5.00) per year upon any vehicle resident in the city or 
town. The proceeds of the tax may be used for any lawful purpose. 

(c) Municipal Vehicle Tax for Public Transportation. — A city or town that 

operates a public transportation system as defined in G.S. 105-550 may levy a 

tax of not more than five dollars ($5.00) per year upon any vehicle resident in 

the city or town. The tax authorized by this subsection is in addition to the tax 

authorized by subsection (b) of this section. A city or town may not levy a tax 

under this section, however, to the extent the rate of tax, when added to the 

general motor vehicle taxes levied by the city or town under subsection (b) of 

this section and under any local legislation, would exceed thirty dollars 

($30.00) per year. The proceeds of the tax may be used only for financing, 

constructing, operating, and maintaining local public transportation systems. 

Cities and towns shall use the proceeds of the tax to supplement and not to 

supplant or replace existing funds or other resources for public transportation 

systems. This subsection does not apply to the City of Durham or to the cities 

and towns in Gaston County. 
(d) Municipal Taxi Tax. — Cities and towns may levy a tax of not more than 

fifteen dollars ($15.00) per year upon each vehicle operated in the city or town 

as a taxicab. The proceeds of the tax may be used for any lawful purpose. 

(e) No Additional Local Tax. — No county, city or town may impose a 

franchise tax, license tax, or other fee upon a motor carrier unless the tax is 

authorized by this section. (1937, c. 407, s. 61; 1941, c. 36; 1943, c. 639, ss..3, 

A- 1975, c. 716, s. 5; 1977, c. 4383, s. 1; c. 880, s. 1; 1979. cig (3s So1: Cx 2LOns: 

1. G.21/5.¢0248, s.,1; c. 398;,c.,400, 5. 1;:c.,498;.c. 530, s. 1; c. 790; 1979, 2nd 

Bessel 52:/¢,(1153y s13-cx1155,.9:/1; c1189;:c,.1808,'s. lesb OSA ccontde 129, 

910, 228, 310, 311, 312, 315, 368, 370, s. 10; c. 415, s. 10; cc. 857, 858, 991; 1981 

(Reg. Sess., 1982), cc. 1202, 1250; 1983, cc. 9, 75; c. 106, s. 1; ¢. 188, ss. 1, 2; 

19938, c. 321, s. 146, c. 479, s. 4; c. 456, s. 1; 1997-417, s. 2.) 

Davidson: 1985 (Reg. Sess., 1986), c. 1009; town 

of Hillsborough: 1991, (Reg. Sess., 1992), c. 822; 
Local Modification. — Alleghany: 1993, c. 

A456, s. 1.1, 1993 (Reg. Sess., 1994), c. 761, s. 9; 
Caswell: 1977, c. 420; 1987, c. 334; 1989, c. 527, 

s. 2; Pamlico: 1993 (Reg. Sess., 1994), c. 751, s. 
A: city of Charlotte: 1985 (Reg. Sess., 1986), c. 
1009; 1991, c. 209; 19938, c. 345, s. 1; city of 
Gastonia: 1991, c. 557, s. 1; city of Greensboro: 
1991, c. 31; city of Greenville: 1993, c. 200, s. 1; 

city of Henderson: 1987 (Reg. Sess., 1988), c¢. 

1066; city of Kinston: 1991 (Reg. Sess., 1992), c. 

838; city of Oxford: 1987, c. 610; city of Raleigh: 

1991, c. 229; city of Winston-Salem: 1993, c. 56, 

s. 1; town of Ahoskie: 1989 (Reg. Sess., 1990), c. 

893; town of Carrboro: 1991, c. 392, s. 3; 1995, c. 

339, s. 5.1; town of Cary: 1993, c. 325, s. 1; town 

of Chapel Hill: 1991, c. 392, s. 2; 1995, c. 339, s. 

4.1; town of Cornelius: 1985 (Reg. Sess., 1986), 

c. 109; town of Creedmoor: 1987, c. 610; town of 

town of Huntersville: 1985 (Reg. Sess., 1986), c. 

1009; town of Matthews: 1985 (Reg. Sess., 

1986), c. 1009; 1991, c. 209; 1993, c. 345, s. 1; 

town of Mint Hill: 1985 (Reg. Sess., 1986), c. 

1009; town of Murfreesboro: 1987 (Reg. Sess., 

1988), c. 953 (effective retroactively as of July 1, 

1987); town of Pineville: 1985 (Reg. Sess., 

1986), c. 1009. 

Cross References. — As to authority of 

cities to impose motor vehicle license taxes, and 

to waive such taxes for certain persons, see 

§ 160A-213. 

Legal Periodicals. — For comment on the 

1943 amendment, see 21 N.C.L. Rev. 358 

(1943). 
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CASE NOTES 

For historical background of subsec- 
tions (a) and (b), see Victory Cab Co. v. City of 
Charlotte, 234 N.C. 572, 68 S.E.2d 433 (1951). 

Legislative Policy to Limit Municipal 
Taxing Powers. — An examination of the 
legislative history of this section shows a fixed 
and unvarying legislative policy to curb the 
powers of municipalities in taxing motor vehi- 
cles of all kinds, including taxicabs. Victory Cab 
Co. v. City of Charlotte, 234 N.C. 572, 68 S.E.2d 
433 (1951). 

This section expressly prohibits a mu- 
nicipality from levying a license or privi- 
lege tax in excess of $1.00 upon the use of any 
motor vehicle licensed by the State; it must be 
construed with and operates as an exception to 
and limitation upon the general power to levy 
license and privilege taxes upon businesses, 
trades and professions granted by charter and 
former § 160-56. Cox v. Brown, 218 N.C. 350, 
11 S.E.2d 152 (1940). 

Municipalities are prohibited by this section 
from levying a license or privilege tax for use of 
its streets by motor trucks. C.D. Kenny Co. v. 
Town of Brevard, 217 N.C. 269, 7 S.E.2d 542 
(1940). 

Municipal Ordinance Held Void. — Pro- 
visions of a municipal ordinance imposing a 
license tax upon the operation of passenger 
vehicles for hire in addition to the $1.00 there- 

tofore imposed by it upon motor vehicles gen- 
erally, were void, and such additional munici- 
pal tax could not be sustained upon the theory 
that it was a tax upon the business of operating 
a motor vehicle for hire rather than ownership 
of the vehicle, since the word “business” and the 
word “use” as used in the statutes mean the 
same thing. Cox v. Brown, 218 N.C. 350, 11 
S.E.2d 152 (1940). 

Those commissioned to sell license 
plates are not dealing in interstate com- 
merce, but perform a general tax collecting 
effort. Hodgson v. Hyatt Realty & Inv. Co., 353 
F. Supp. 1363 (M.D.N.C. 1973). 

Taxes Finance Construction and Main- 
tenance of Highways. — The construction 
and maintenance of the State’s highways are 
financed, in part, by taxes based on the use of 
the highways by motor vehicles. Pilot Freight 
Carriers, Inc. v. Scheidt, 263 N.C. 737, 140 

S.E.2d 383 (1965). 

For cases decided under corresponding 
provisions of former law, see State v. Fink, 
179 N.C. 712, 103 S.E. 16 (1920); Southeastern 

Express Co. v. City of Charlotte, 186 N.C. 668, 
120 S.E. 475 (1923); State v. Jones, 191 N.C. 
371, 131. S.E. 734 (1926). 

Applied in Cooke v. Futrell, 37 N.C. App. 
441, 246 S.E.2d 65 (1978). 

OPINIONS OF ATTORNEY GENERAL 

When Vehicle Is “Resident” in Munici- 
pality. — The considerations determinative of 
when a vehicle is “resident” in a municipality, 
as the term is used in subsection (a) of this 
section, are the residence of the owner, the 
“residence” of the vehicle, whether or not the 

owner is an individual person, the type of 
vehicle and its use. See opinion of Attorney 
General to Gillam & Gillam, 45 N.C.A.G. 185 
GhOVoy! 
Applicability of License Tax and License 

Plate Display Requirements. — Under this 
section, the license tax and the requirement 
that license plates be displayed are applicable 

§ 20-98. Tax lien. 

to vehicles which become “resident” in the town 
after January 1 of any year. See opinion of 
Attorney General to Gillam & Gillam, 45 
N.C.A.G. 185 (1975). 
License Tax Liability Where Vehicle Be- 

comes Resident in Another Municipality 
in Same Year. — If a license plate is once 
issued for a motor vehicle during a particular 
year by a municipality, the owner is liable for 
another one dollar ($1.00) license tax during 
the same year if the vehicle becomes “resident” 
in another municipality. See opinion of Attor- 
ney General to Gillam & Gillam, 45 N.C.A.G. 
185 (1975). 

In the distribution of assets in case of receivership or insolvency of the owner 
against whom the tax herein provided is levied and in the order of payment 
thereof, the State shall have priority over all other debts or claims except prior 
recorded liens or liens given by statute an express priority. (1937, c. 407, s. 62.) 

§ 20-99. Remedies for the collection of taxes. 

(a) If any tax imposed by this Chapter, or any other tax levied by the State 
and payable to the Commissioner of Motor Vehicles, or any portion of such tax, 
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be not paid within 30 days after the same becomes due and payable, and after 
the same has been assessed, the Commissioner of Motor Vehicles shall issue an 
order under his hand and official seal, directed to the sheriff of any county of 
the State, commanding him to levy upon and sell the real and personal 
property of the taxpayer found within his county for the payment of the 
amount thereof, with the added penalties, additional taxes, interest, and cost 
of executing the same, and to return to the Commissioner of Motor Vehicles the 
money collected by virtue thereof within a time to be therein specified, not less 
than 60 days from the date of the order. The said sheriff shall, thereupon, 
proceed upon the same in all respects with like effect and in the same manner 
prescribed by law in respect to executions issued against property upon 
judgments of a court of record, and shall be entitled to the same fees for his 
services in executing the order, to be collected in the same manner. 

(b) Bank deposits, rents, salaries, wages, and all other choses in action or 
property incapable of manual levy or delivery, hereinafter called the intangi- 

ble, belonging, owing, or to become due to any taxpayer subject to any of the 

provisions of this Chapter, or which has been transferred by such taxpayer 

under circumstances which would permit it to be levied upon if it were 

tangible, shall be subject to attachment or garnishment as herein provided, 

and the person owing said intangible, matured or unmatured, or having same 

in his possession or control, hereinafter called the garnishee, shall become 

liable for all sums due by the taxpayer under this Chapter to the extent of the 

amount of the intangible belonging, owing, or to become due to the taxpayer 

subject to the setoff of any matured or unmatured indebtedness of the taxpayer 

to the garnishee. To effect such attachment or garnishment the Commissioner 

of Motor Vehicles shall serve or cause to be served upon the taxpayer and the 

garnishee a notice as hereinafter provided, which notice may be served by any 

deputy or employee of the Commissioner of Motor Vehicles or by any officer 

having authority to serve summonses. Said notice shall show: 

(1) The name of the taxpayer and his address, if known; 

(2) The nature and amount of the tax, and the interest and penalties 

thereon, and the year or years for which the same were levied or 

assessed, and 
(3) Shall be accompanied by a copy of this subsection, and thereupon the 

procedure shall be as follows: 
If the garnishee has no defense to offer or no setoff against the 

taxpayer, he shall, within 10 days after service of said notice, answer 

the same by sending to the Commissioner of Motor Vehicles by 

registered mail a statement to that effect, and if the amount due or 

belonging to the taxpayer is then due or subject to his demand, it shall 

be remitted to the Commissioner with said statement, but if said 

amount is to mature in the future, the statement shall set forth that 

fact and the same shall be paid to the Commissioner upon maturity, 

and any payment by the garnishee hereunder shall be a complete 

extinguishment of any liability therefor on his part to the taxpayer. If 

the garnishee has any defense or setoff, he shall state the same in 

writing under oath, and, within 10 days after service of said notice, 

shall send two copies of said statement to the Commissioner by 

registered mail; if the Commissioner admits such defense or setoff, he 

shall so advise the garnishee in writing within 10 days after receipt of 

such statement and the attachment or garnishment shall thereupon 

be discharged to the amount required by such defense or setoff, and 

any amount attached or garnished hereunder which is not affected by 

such defense or setoff shall be remitted to the Commissioner as above 

provided in cases where the garnishee has no defense or setoff, and 

with like effect. If the Commissioner shall not admit the defense or 
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setoff, he shall set forth in writing his objections thereto and shall 
send a copy thereof to the garnishee within 10 days after receipt of the 
garnishee’s statement, or within such further time as may be agreed 
on by the garnishee, and at the same time he shall file a copy of said 
notice, a copy of the garnishee’s statement, and a copy of his objections 
thereto in the superior court of the county where the garnishee resides 
or does business where the issues made shall be tried as in civil 
actions. 

If judgment is entered in favor of the Commissioner of Motor 
Vehicles by default or after hearing, the garnishee shall become liable 
for the taxes, interest and penalties due by the taxpayer to the extent 
of the amount over and above any defense or setoff of the garnishee 
belonging, owing, or to become due to the taxpayer, but payments 
shall not be required from amounts which are to become due to the 
taxpayer until the maturity thereof, nor shall more than ten percent 
(10%) of any taxpayer’s salary or wages be required to be paid 
hereunder in any one month. The garnishee may satisfy said judg- 
ment upon paying said amount, and if he fails to do so, execution may 
issue as provided by law. From any judgment or order entered upon 
such hearing either the Commissioner of Motor Vehicles or the 
garnishee may appeal as provided by law. If, before or after judgment, 
adequate security is filed for the payment of said taxes, interest, 
penalties, and costs, the attachment or garnishment may be released 
or execution stayed pending appeal, but the final judgment shall be 
paid or enforced as above provided. The taxpayer’s sole remedies to 
question his liability for said taxes, interest, and penalties shall be 
those provided in G.S. 105-267, as now or hereafter amended or 
supplemented. If any third person claims any intangible attached or 
garnished hereunder and his lawful right thereto, or to any part 
thereof, is shown to the Commissioner, he shall discharge the attach- 
ment or garnishment to the extent necessary to protect such right, 
and if such right is asserted after the filing of said copies as aforesaid, 
it may be established by interpleader as now or hereafter provided by 
the General Statutes in cases of attachment and garnishment. In case 
such third party has no notice of proceedings hereunder, he shall have 
the right to file his petition under oath with the Commissioner at any 
time within 12 months after said intangible is paid to him and if the 
Commissioner finds that such party is lawfully entitled thereto or to 
any part thereof, he shall pay the same to such party as provided for 
refunds by G.S. 105-407 and if such payment is denied, said party may 
appeal from the determination of the Commissioner to the Superior 
Court of Wake County or to the superior court of the county wherein 
he resides or does business. The intangibles of a taxpayer shall be 
paid or collected hereunder only to the extent necessary to satisfy said 
taxes, interest, penalties, and costs. Except as hereinafter set forth, 
the remedy provided in this section shall not be resorted to unless a 
warrant for collection or execution against the taxpayer has been 
returned unsatisfied: Provided, however, if the Commissioner is of 
opinion that the only effective remedy is that herein provided, it shall 
not be necessary that a warrant for collection or execution shall be 
first returned unsatisfied, and in no case shall it be a defense to the 
remedy herein provided that a warrant for collection or execution has 
not been first returned unsatisfied: Provided, however, that no salary 
or wage at the rate of less than two hundred dollars ($200.00) per 
month, whether paid weekly or monthly, shall be attached or gar- 
nished under the provisions of this section. 
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(c) In addition to the remedy herein provided, the Commissioner of Motor 
Vehicles is authorized and empowered to make a certificate setting forth the 
essential particulars relating to the said tax, including the amount thereof, the 
date when the same was due and payable, the person, firm, or corporation 
chargeable therewith, and the nature of the tax, and under his hand and seal 
transmit the same to the clerk of the superior court of any county in which the 
delinquent taxpayer resides or has property; whereupon, it shall be the duty of 
the clerk of the superior court of the county [to] record the certificate in the 
same manner as a judgment, and execution may issue thereon with the same 
force and effect as an execution upon any other judgment of the superior court; 
said tax shall become a lien on realty only from the date of the docketing of 
such certificate in the office of the clerk of the superior court and on personalty 
only from the date of the levy on such personalty and upon execution thereon 
no homestead or personal property exemption shall be allowed. 

(d) The remedies herein given are cumulative and in addition to all other 
remedies provided by law for the collection of said taxes. 

(e) The provisions, procedures, and remedies provided in this section apply 
to the collection of penalties imposed under the provisions of Article 3A of this 

Chapter and of G.S. 20-96, G.S. 20-118, or any other provisions of this Chapter 
imposing a tax or penalty for operation of a vehicle in excess of the weight 
limits provided in this Chapter and the Commissioner is authorized to collect 

such taxes or penalties by the use of the procedure established in subsections 

(a), (b), (c) and (d) of this section. (1937, c. 407, s. 63; 1945, c. 576, s. 4; 1951, 

c. 819, s. 1; 1955, c. 554, s. 10; 1971, c. 528, s. 12; 1995 (Reg. Sess., 1996), c. 756, 

s. 11; 1997-29, s. 11.) 

Editor’s Note. — Section 105-407, referred section was repealed by Session Laws 1991, c. 

to in this section, was transferred to § 105- 45, s. 30. As to refund of overpayment, see now 

267.1 by Session Laws 1971, c. 806, s. 2. The § 105-163.16. 

§ 20-100. Vehicles junked or destroyed by fire or collision. 

Upon satisfactory proof to the Commissioner that any motor vehicle, duly 

licensed, has been completely destroyed by fire or collision, or has been junked 

and completely dismantled so that the same can no longer be operated as a 

motor vehicle, the owner of such vehicle may be allowed on the purchase of a 

new license for another vehicle a credit equivalent to the unexpired proportion 

of the cost of the original license, dating from the first day of the next month 

after the date of such destruction. (1937, c. 407, s. 64; 1939, c. 369, s. 1.) 

§ 20-101. Certain business vehicles to be marked. 

A motor vehicle that is subject to 49 C.F.R. Part 390, the federal motor 

carrier safety regulations, shall be marked as required by that Part. 

A motor vehicle that is not subject to those regulations, has a gross vehicle 

weight rating of more than 10,000 pounds, but less than 26,001 pounds, and is 

used in intrastate commerce, and is not a farm vehicle, as further described in 

G.S. 20-118 (c)(4), (c)(5), or (c)(12), shall have the name of the owner printed on 

the side of the vehicle in letters not less than three inches in height. 

A motor vehicle that is subject to regulation by the North Carolina Utilities 

Commission shall be marked as required by that Commission and as otherwise 

required by this section. (1937, c. 407, s. 65; 1951, c. 819, s. 1; 1967, c. 1132; 

1985, c. 132; 1995 (Reg. Sess., 1996), c. 756, s. 12; 2000-67, s. 25.8; 2001-487, 

s. 50(d).) 
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Editor’s Note. — Session Laws 2000-67, s. 
1.1, provides: “This act shall be known as ‘The 
Current Operations and Capital Improvements 
Appropriations Act of 2000’.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Effect of Amendments. — Session Laws 
2000-67, s. 25.8, effective July 1, 2000, divided 

CH. 20. MOTOR VEHICLES §20-101.1 

“C.F.R.” for “U.S.C.” in the first paragraph, 
substituted “commerce, and is not a farm vehi- 

cle, as further described in G.S. 20-118(c)(4), 
(c)(5), or (c)(12), shall” for “commerce must” in 
the second paragraph, and substituted “shall” 
for “must” in the first and third paragraphs. 

Session Laws 2001-487, s. 50(d), effective 
December 16, 2001, inserted “but less than 

the section into three paragraphs, substituted 26,001 pounds, and” in the second paragraph. 

OPINIONS OF ATTORNEY GENERAL 

termini, see opinion of Attorney General to Mr. 
W. Vance McCown, 41 N.C.A.G. 547 (1971). — 

As to inapplicability to taxicab which 
seats nine or fewer passengers and is not 
operated on a regular route or between 

§ 20-101.1. Conspicuous disclosure of dealer administra- 
tive fees. 

(a) A motor vehicle dealer shall not charge an administrative, origination, 
documentary, procurement, or other similar administrative fee related to the 
sale or lease of a motor vehicle, whether or not that fee relates to costs or 
charges that the dealer is required to pay to third parties or is attributable to 
the dealer’s internal overhead or profit, unless the dealer complies with all of 
the following requirements: 

(1) The dealer shall post a conspicuous notice in the sales or finance area 
of the dealership measuring at least 24 inches on each side informing 
customers that a fee regulated by this section may or will be charged 
and the amount of the fee. | 

(2) The fact that the dealer charges a fee regulated by this section and the 
amount of the fee shall be disclosed whenever the dealer engages in 
the price advertising of vehicles. me 

(3) The amount of a fee regulated by this section shall be separately 
peel on the customer’s buyer’s order, purchase order, or bill of 
sale. 

(b) Nothing contained in this section or elsewhere under the law of this 
State shall be deemed to prohibit a dealer from, in the dealer’s discretion, 
deciding not to charge an administrative, origination, documentary, procure- 
ment, or other similar administrative fee or reducing the amount of the fee in 
certain cases, as the dealer may deem appropriate. 

(c) Notwithstanding the terms of any contract, franchise, novation, or 
agreement, it shall be unlawful for any manufacturer, manufacturer branch, 
distributor, or distributor branch to prevent, attempt to prevent, prohibit, 
coerce, or attempt to coerce, any new motor vehicle dealer located in this State 
from charging any administrative, origination, documentary, procurement, or 
other similar administrative fee related to the sale or lease of a motor vehicle. 
It shall further be unlawful for any manufacturer, manufacturer branch, 
distributor, or distributor branch, notwithstanding the terms of any contract, 
franchise, novation, or agreement, to prevent or prohibit any new motor 
vehicle dealer in this State from participating in any program relating to the 
sale of motor vehicles or reduce the amount of compensation to be paid to any 
dealer in this State, based upon the dealer’s willingness to refrain from 
charging or reduce the amount of any administrative, origination, documen- 
tary, procurement, or other similar administrative fee related to the sale or 
lease of a motor vehicle. (2001-487, s. 123.5; 2001-492, s. 1.) 
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Editor’s Note. — Session Laws 2001-492, s. 
6, as amended by Session Laws 2001-487, s. 
123.5, makes this section effective December 
3122001. 

Session Laws 2001-492, s. 3, provides: “Noth- 
ing contained in Section 1 or 2 above [ss. 1 or 2 
of Session Laws 2001-492, which enacted 

ART. 3. MOTOR VEHICLE ACT OF 1937 §20-102 

§§ 20-101.1 and 20-101.2] or elsewhere under 
the law of this State shall be deemed as impos- 
ing any civil or criminal liability on motor 
vehicle dealers located in this State for failure 
to disclose any of the information required to be 
in Sections 1 and 2 above prior to the effective 
date of this act.” 

§ 20-101.2. Conspicuous disclosure of dealer finance yield 
charges. 

(a) A motor vehicle dealer shall not charge a fee or receive a commission or 
other compensation for providing, procuring, or arranging financing for the 
retail purchase or lease of a motor vehicle, unless the dealer complies with both 
of the following requirements: 

(1) The dealer shall post a conspicuous notice in the sales or finance area 
of the dealership measuring at least 24 inches on each side informing 
customers that the dealer may receive a fee, commission, or other 
compensation for providing, procuring, or arranging financing for the 
retail purchase or lease of a motor vehicle, for which the customer may 
be responsible. 

(2) The dealer shall disclose conspicuously on the purchase order or 

buyer’s order, or on a separate form provided to the purchaser at or 

prior to the closing on the sale of the vehicle, that the dealer may 

receive a fee, commission, or other compensation for providing, 

procuring, or arranging financing for the retail purchase or lease of a 

motor vehicle, for which the customer may be responsible. 

(b) Nothing contained in this section or elsewhere under the law of this 

State shall be deemed to require that a motor vehicle dealer disclose to any 

actual or potential purchaser the dealer’s contractual arrangements with any 

finance company, bank, leasing company, or other lender or financial institu- 

tion, or the amount of markup, profit, or compensation that the dealer will 

receive in any particular transaction or series of transactions from the 

charging of such fees. (2001-487, s. 123.5; 2001-492, s. 2.) 

Editor’s Note. — Session Laws 2001-492, s. 
3, provides: “Nothing contained in Section 1 or 
2 above [ss. 1 or 2 of Session Laws 2001-492, 
which enacted §§ 20-101.1 and 20-101.2] or 

elsewhere under the law of this State shall be 
deemed as imposing any civil or criminal liabil- 
ity on motor vehicle dealers located in this 

State for failure to disclose any of the informa- 

tion required to be in Sections 1 and 2 above 

prior to the effective date of this act.” 

Session Laws 2001-492, s. 6, as amended by 

Session Laws 2001-487, s. 123.5, makes this 

section effective December 31, 2001. 

Part 8. Anti-Theft and Enforcement Provisions. 

§ 20-102. Report of stolen and recovered motor vehicles. 

Every sheriff, chief of police, or peace officer upon receiving reliable infor- 

mation that any vehicle registered hereunder has been stolen shall immedi- 

ately report such theft to the Divi sion. Any said officer upon receiving 

information that any vehicle, which he has previously reported as stolen, has 

been recovered, shall immediately report the fact of such recovery to the 

Division. (1937, c. 407, s. 66; 1975, c. 716, s. 5.) 
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§ 20-102.1. False report of theft or conversion a misde- 
meanor. 

A person who knowingly makes to a peace officer or to the Division a false 
report of the theft or conversion of a motor vehicle shall be guilty of a Class 2 
misdemeanor. (1963, c. 1083; 1975, c. 716, s. 5; 1993, c. 539, s. 346; 1994, Ex. 
Sess., c. 24, s. 14(c).) 

§ 20-103. Reports by owners of stolen and recovered vehi- 
cles. 

The owner, or person having a lien or encumbrance upon a registered vehicle 
which has been stolen or embezzled, may notify the Division of such theft or 
embezzlement, but in the event of an embezzlement may make such report 
only after having procured the issuance of a warrant for the arrest of the 
person charged with such embezzlement. Every owner or other person who has 
given any such notice must notify the Division of the recovery of such vehicle. 
GOS Ks cHu4O Te sKGTa LOTS. s7L6.sioy 

§ 20-104. Action by Division on report of stolen or embez- 
zled vehicles. 

(a) The Division, upon receiving a report of a stolen or embezzled vehicle as 
hereinbefore provided, shall file and appropriately index the same and shall 
immediately suspend the registration of the vehicle so reported, and shall not 
transfer the registration of the same until such time as it is notified in writing 
that such vehicle has been recovered. 

(b) The Division shall at least once each month compile and maintain at its 
headquarters office a list of all vehicles which have been stolen or embezzled or 
recovered as reported to it during the preceding month, and such lists shall be 
open to inspection by any peace officer or other persons interested in any such 
vehicle. (1937, c. 407, -s. 68; 1975,.c. 716,.s; 5.) 

§ 20-105: Repealed by Session Laws 1973, c. 1330, s. 39. 

Cross References. — For present provi- 
sions as to unauthorized use of a conveyance, 
see § 14-72.2. 

§ 20-106. Receiving or transferring stolen vehicles. 

Any person who, with intent to procure or pass title to a vehicle which he 
knows or has reason to believe has been stolen or unlawfully taken, receives or 
transfers possession of the same from or to another, or who has in his 
possession any vehicle which he knows or has reason to believe has been stolen 
or unlawfully taken, and who is not an officer of the law engaged at the time 
in the performance of his duty as such officer shall be punished as a Class H 
felon. (1937, c. 407, s. 70; 1979, c. 760, s. 5; 1979, 2nd Sess., c. 1316, s. 47; 1981, 
c. 63, s. 1; c. 179, s. 14; 1998, c. 539, s. 1252; 1994, Ex. Sess., c. 24, s. 14(c).) 

Cross References. — As to seizure and Legal Periodicals. — For survey of 1976 
forfeiture of conveyances used in committing a _ case law on criminal law, see 55 N.C.L. Rev. 976 
crime under this section, see § 14-86.1. As to (1977). 
penalty for a felony violation of this Article, see 
§ 20-177. 
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CASE NOTES 

Constitutionality. — This section is consti- 
tutional. State v. Lockamy, 31 N.C. App. 718, 
230 S.E.2d 565 (1976). 

The language “or has reason to believe has 
been stolen or unlawfully taken” does not cre- 
ate a matter of conjecture as to what is prohib- 
ited and is not unconstitutionally vague so as to 
deprive the defendant of due process of law. 
State v. Rook, 26 N.C. App. 33, 215 S.E.2d 159, 
appeal dismissed, 288 N.C. 250, 217 S.E.2d 674 
(1975). 
Purpose of Section. — The purpose of this 

section is to discourage the possession of stolen 
vehicles by one who knows a vehicle is stolen or 
has reason to believe that it is stolen. State v. 
Rook, 26 N.C. App. 33, 215 S.E.2d 159, appeal 
dismissed, 288 N.C. 250, 217 S.E.2d 674 (1975); 
State v. Abrams, 29 N.C. App. 144, 223 S.E.2d 
516 (1976); State v. Murchinson, 39 N.C. App. 
163, 249 S.E.2d 871 (1978), overruled on other 
grounds in State v. Wesson, 45 N.C. App. 510, 
263 S.E.2d 298 (1980). 
Provision as to Police Officers an Excep- 

tion and Not an Element of Offense. — The 
provision exculpating police officers in the line 
of duty was apparently placed in the statute out 
of an abundance of legislative caution. Such a 
provision may have been thought necessary in 
light of the fact that the crime charged merely 
requires possession with knowledge that the 
vehicle is stolen, not criminal intent. The pro- 
vision is an exception to the statute, not an 
element of the offense. State v. Murchinson, 39 
N.C. App. 163, 249 S.E.2d 871 (1978), overruled 
on other grounds in State v. Wesson, 45 N.C. 
App. 510, 263 S.E.2d 298 (1980). 
No Felonious Intent Required. — Neither 

the construction of this section nor the purpose 
for which it was enacted compels a requirement 
that the doer of the act have a felonious intent. 
State v. Abrams, 29 N.C. App. 144, 223 S.E.2d 
516 (1976). 

This section requires only that the State 
prove defendant knew or had reason to believe 
that the vehicle in his possession was stolen. 
No felonious intent is required. State v. 
Murchinson, 39 N.C. App. 163, 249 S.E.2d 871 
(1978), overruled on other grounds in State v. 
Wesson, 45 N.C. App. 510, 263 S.E.2d 298 

(1980). 
Because the purpose of this section is to 

discourage the possession of stolen vehicles the 

State need only prove that the defendant knew 
or had reason to believe that the vehicle in his 
possession was stolen. No felonious intent is 
required. State v. Baker, 65 N.C. App. 430, 310 
S.E.2d 101 (1983), cert. denied, 312 N.C. 85, 
321 S.E.2d 900 (1984). 

Section 14-71 Not Lesser Included Of- 
fense. — The offenses under this section and 
§ 14-71 are separate offenses; the latter is not 
a lesser included offense under the former. 
State v. Carlin, 37 N.C. App. 228, 245 S.E.2d 

586 (1978), overruled on other grounds, State v. 

Wesson, 45 N.C. App. 510, 263 S.E.2d 298 

(1980). 
Evidence Held Insufficient to Show 

Knowledge or Reason to Know. — Evidence 
that defendant was in possession of stolen 
vehicle approximately one month after it was 
stolen was not sufficient to raise an inference 
that defendant knew or had reason to believe 
that the automobile was stolen, where the 
evidence offered by the State demonstrated the 
intervening agency of others. State v. Leonard, 

34 N.C. App. 131, 237 S.E.2d 347 (1977). 
Evidence tending to show that public vehicle 

identification number plate on an automobile 
had been replaced was not sufficient to raise an 
inference that defendant knew or had reason to 
believe that the vehicle was stolen, where there 

was no evidence that the alteration was made 
by defendant or with his knowledge. State v. 
Leonard, 34 N.C. App. 131, 237 S.E.2d 347 

(1977). 
Effect of Doctrine of Possession of Re- 

cently Stolen Goods. — The doctrine of pos- 
session of recently stolen goods is, under appro- 
priate circumstances, applicable to justify 
denial of a motion for nonsuit in a case charging 
illegal possession of a stolen vehicle pursuant 
to this section. State v. Murchinson, 39 N.C. 
App. 163, 249 S.E.2d 871 (1978), overruled on 

other grounds in State v. Wesson, 45 N.C. App. 
510, 263 S.E.2d 298 (1980). 
Evidence of Possession Held Sufficient. 

— Where defendant had control over vehicle, 

since he was driving it, the State’s evidence in 

the case was sufficient to go to the jury on the 

element of possession. State v. Suitt, 94 N.C. 

App. 571, 380 S.E.2d 570 (1989). 

Applied in State v. Craver, 70 N.C. App. 555, 

320 S.E.2d 431 (1984). 

§ 20-106.1. Fraud in connection with rental of motor vehi- 

cles. 

Any person with the intent to defraud the owner of any motor vehicle or a 

person in lawful possession thereof, who obtains possession of said vehicle by 

agreeing in writing to pay a rental for the use of said vehicle, and further 
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agreeing in writing that the said vehicle shall be returned to a certain place, or 
at a certain time, and who willfully fails and refuses to return the same to the 
place and at the time specified, or who secretes, converts, sells or attempts to 
sell the same or any part thereof shall be guilty of a Class I felony. (1961, c. 
1067; 1993, c. 539, s. 1253; 1994, Ex. Sess., c. 24, s. 14(c).) 

CASE NOTES 

Cited in Nationwide Mut. Ins. Co. v. Land, tionwide Mut. Ins. Co. v. Land, 318 N.C. 551, 
78 N.C. App. 342, 337 S.E.2d 180 (1985); Na- 350 S.E.2d 500 (1986). 

§ 20-106.2. Sublease and loan assumption arranging regu- 
lated. 

(a) As used in this section: 
(1) “Buyer” means a purchaser of a motor vehicle under the terms of a 

retail installment contract. “Buyer” shall include any co-buyer on the 
retail installment contract. 

(2) “Lease” means an agreement between a lessor and lessee whereby the 
lessee obtains the possession and use of a motor vehicle for the period 
of time, for the purposes, and for the consideration set forth in the 
agreement whether or not the agreement includes an option to 
purchase the motor vehicle; provided, however, “lease” shall not 
include a residential rental agreement of a manufactured home which 
is subject to Chapter 42 of the General Statutes. 

(3) “Lessor” means any person who in the regular course of business or as 
a part of regular business activity leases motor vehicles under motor 
vehicle lease agreements, purchases motor vehicle lease agreements, 
or any sales finance company that purchases motor vehicle lease 
agreements. 

(4) “Lessee” means a person who obtains possession and use of a motor 
vehicle through a motor vehicle lease agreement. “Lessee” shall 
include any co-lessee listed on the motor vehicle lease agreement. 

(5) “Person” means an individual, partnership, corporation, association or 
any other group however organized. 

(6) “Security interest” means an interest in personal property that secures 
performance of an obligation. 

(7) “Secured party” means a lender, seller, or other person in whose favor 
there is a security interest, including a person to whom accounts or 
retail installment sales contracts have been sold. 

(8) “Sublease” means an agreement whether written or oral: 
a. To transfer to a third party possession of a motor vehicle which is 

and will, while in that third party’s possession, remain the subject 
of a security interest which secures performance of a retail 
installment contract or consumer loan; or 

b. To transfer or assign to a third party any of the buyer’s rights, 
interests, or obligations under the retail installment contract or 
consumer loan; or 

c. To transfer to a third party possession of a motor vehicle which is 
and will, while in the third party’s possession, remain the subject 
of a motor vehicle lease agreement; or 

d. To transfer or assign to a third party any of the lessee’s or buyer’s 
rights, interests, or obligations under the motor vehicle lease 
agreement. 

(9) “Sublease arranger” means a person who engages in the business of 
inducing by any means buyers and lessees to enter into subleases as 
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sublessors and inducing third parties to enter into subleases as 
sublessees, however such contracts may be called. “Sublease arrang- 
er” does not include the publisher, owner, agent or employee of a 
newspaper, periodical, radio station, television station, cable-televi- 
sion system or other advertising medium which disseminates any 
advertisement or promotion of any act governed by this section. 

(10) seep party” means a person other than the buyer or the lessee of the 
vehicle. 

(11) “Transfer” means to transfer possession of a motor vehicle by means 
of a sale, loan assumption, lease, sublease, or lease assignment. 

(b) A sublease arranger commits an offense if the sublease arranger ar- 
ranges a sublease of a motor vehicle and: 

(1) Does not first obtain written authorization for the sublease from the 
vehicle’s secured party or lessor; or 

(2) Accepts a fee without having first obtained written authorization for 
the sublease from the vehicle’s secured party or lessor; or 

(3) Does not disclose the location of the vehicle on the request of the 
vehicle’s buyer, lessee, secured party, or lessor; or 

(4) Does not provide to the third party new, accurate disclosures under the 
Consumer Credit Protection Act, 15 U.S.C. Section 1601, et seq.; or 

(5) Does not provide oral and written notice to the buyer or lessee that he 
will not be released from liability; or 

(6) Does not ensure that all rights under warranties and service contracts 
regarding the motor vehicle transfer to the third party, unless a pro 
rata rebate for any unexpired coverage is applied to reduce the third 
party’s cost under the sublease; or 

(7) Does not take reasonable steps to ensure that the third party is 
financially able to assume the payment obligations of the buyer or 
lessee according to the terms of the lease agreement, retail install- 
ment contract, or consumer loan. 

(c) It is not a defense to prosecution under subsection (b) of this section that 

the motor vehicle’s buyer or lessee, secured party or lessor has violated a 

contract creating a security interest or lease in the motor vehicle, nor may any 

sublease arranger shift to the lessee, buyer or third party the arranger’s duty 

under subdivision (b)(1) or (b)(2) to obtain prior written authorization for 
formation of a sublease. 

(d) An offense under subdivision (b)(1) or (b)(2) of this section is a Class I 

felony. 
(e) All other offenses under subsection (b) of this section are Class 1 

misdemeanors. Each failure to disclose the location of the vehicle under 

subdivision (b)(3) shall constitute a separate offense. 
(f) Any buyer, lessee, sublessee, secured party or lessor injured or damaged 

by reason of any act in violation of this section, whether or not there is a 

conviction for the violation, may file a civil action to recover damages based on 
the violation with the following available remedies: 

(1) Three times the amount of any actual damages or fifteen hundred 

dollars ($1500), whichever is greater; 
(2) Equitable relief, including a temporary restraining order, a prelimi- 

nary or permanent injunction, or restitution of money or property; 

(3) Reasonable attorney fees and costs; and 
(4) Any other relief which the court deems just. 

The rights and remedies provided by this section are in addition to any other 

rights and remedies provided by law. 
(g) This section and G.S. 14-114 and G.S. 14-115 are mutually exclusive and 

prosecution under those sections shall not preclude criminal prosecution or 

civil action under this section. (1989 (Reg. Sess., 1990), c. 1011; 1993, c. 539, ss. 

347, 1254; 1994, Ex. Sess., c. 24, s. 14(c).) 
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§ 20-107. Injuring or tampering with vehicle. 

(a) Any person who either individually or in association with one or more 
other persons willfully injures or tampers with any vehicles or breaks or 
removes any part or parts of or from a vehicle without the consent of the owner 
is guilty of a Class 2 misdemeanor. 

(b) Any person who with intent to steal, commit any malicious mischief, 
injury or other crime, climbs into or upon a vehicle, whether it is in motion or 
at rest, or with like intent attempts to manipulate any of the levers, starting 
mechanism, brakes, or other mechanism or device of a vehicle while the same 
is at rest and unattended or with like intent sets in motion any vehicle while 
the same is at rest and unattended, is guilty of a Class 2 misdemeanor. (1937, 
c. 407, s. 71; 1965, c. 621, s. 1; 1993, c. 539, s. 348; 1994, Ex. Sess., c. 24, s. 
14(c).) 

CASE NOTES 

Subsection (a) Not a Lesser Included 
Offense of § 14-56. — A lesser included of- 
fense is one composed of some, but not all, of the 
elements of the greater crime, and which does 
not have any element not included in the 
greater offense; while most of the elements of 

§ 14-56, neither injuring or tampering with the 
vehicle itself nor breaking or removing a part of 
it (elements of this section) are part of the 
greater offense found in § 14-56. State v. 
Carver, 96 N.C. App. 230, 385 S.E.2d 145 

(1989). 
subsection (a) of this section are present in 

§ 20-108. Vehicles or component parts of vehicles without 
manufacturer’s numbers. 

(a) Any person who knowingly buys, receives, disposes of, sells, offers for 
sale, conceals, or has in his possession any motor vehicle, or engine or 
transmission or component part which has been stolen or removed from a 
motor vehicle and from which the manufacturer’s serial or engine number or 
other distinguishing number or identification mark or number placed thereon 
under assignment from the Division has been removed, defaced, covered, 
altered, or destroyed for the purpose of concealing or misrepresenting the 
identity of said motor vehicle or engine or transmission or component part is 
suilty of a Class 2 misdemeanor. 

(b) The Commissioner and such officers and inspectors of the Division of 
Motor Vehicles as he has designated may take and possess any motor vehicle 
or component part if its engine number, vehicle identification number, or 
manufacturer’s serial number has been altered, changed, or obliterated or if 
such officer has probable cause to believe that the driver or person in charge of 
the motor vehicle or component part has violated subsection (a) above. Any 
officer who so takes possession of a motor vehicle or component part shall 
immediately notify the Division of Motor Vehicles and the rightful owner, if 
known. The notification shall contain a description of the motor vehicle or 
component part and any other facts that may assist in locating or establishing 
the rightful ownership thereof or in prosecuting any person for a violation of 
the provisions of this Article. 

(c) Within 15 days after seizure of a motor vehicle or component part 
pursuant to this section, the Division shall send notice by certified mail to the 
person from whom the property was seized and to all claimants to the property 
whose interest or title is in the registration records in the Division of Motor 
Vehicles that the Division has taken custody of the motor vehicle or component 
part. The notice shall also contain the following information: 

(1) The name and address of the person or persons from whom the motor 
vehicle or component part was seized; 

438 



§20-108 ART. 3. MOTOR VEHICLE ACT OF 1937 §20-108 

(2) Astatement that the motor vehicle or component part has been seized 
for investigation as provided in this section and that the motor vehicle 
or component part will be released to the rightful owner: 
a. Upon a determination that the identification number has not been 

altered, changed, or obliterated; or 
b. Upon presentation of satisfactory evidence of the ownership of the 

motor vehicle or component part if no other person claims an 
interest in it within 30 days of the date the notice is mailed. 
Otherwise, a hearing regarding the disposition of the motor 
vehicle or component part may take place in a court having 
jurisdiction. 

(3) The name and address of the officer to whom evidence of ownership of 
the motor vehicle or component part may be presented; and 

(4) A copy statement of the text contained in this section. 
(d) Whenever a motor vehicle or component part comes into the custody of 

an officer, the Division of Motor Vehicles may commence a civil action in the 
District Court in the county in which the motor vehicle or component part was 
seized to determine whether the motor vehicle or component part should be 
destroyed, sold, converted to the use of the Division or otherwise disposed of by 
an order of the court. The Division shall give notice of the commencement of 
such an action to the person from whom the motor vehicle or component part 
was seized and all claimants to the property whose interest or title is in the 
registration records of the Division of Motor Vehicles. Notice shall be by 
certified mail sent within 10 days after the filing of the action. In addition, any 
possessor of a motor vehicle or component part described in this section may 
commence a civil action under the provisions of this section, to which the 
Division of Motor Vehicles may be made a party, to provide for the proper 
disposition of the motor vehicle or component part. 

(e) Nothing in this section shall preclude the Division of Motor Vehicles from 
returning a seized motor vehicle or component part to the owner following 
presentation of satisfactory evidence of ownership, and, if determined neces- 
sary, requiring the owner to obtain an assignment of an identification number 
for the motor vehicle or component part from the Division of Motor Vehicles. 

(f) No court order providing for disposition shall be issued unless the person 
from whom the motor vehicle or component was seized and all claimants to the 
property whose interest or title is in the registration records in the Division of 
Motor Vehicles are provided a postseizure hearing by the court having 
jurisdiction. Ten days’ notice of the postseizure hearing shall be given by 
certified mail to the person from whom the motor vehicle was seized and all 
claimants to the property whose interest or title is in the registration records 
in the Division of Motor Vehicles. If such motor vehicle or component part has 
been held or identified as evidence in a pending civil or criminal action or 
proceeding, no final disposition of such motor vehicle or component part shall 
be ordered without prior notice to the parties in said proceeding. 

(g) At a hearing held pursuant to any action filed by the Division to 
determine the disposition of any motor vehicle or component part seized 
pursuant to this section, the court shall consider the following: 

(1) If the evidence reveals either that the motor vehicle or component part 
identification number has not been altered, changed or obliterated or 
that the identification number has been altered, changed, or obliter- 
ated but satisfactory evidence of ownership has been presented, the 
motor vehicle or component part shall be returned to the person 
entitled to it. If ownership cannot be established, nothing in this 
section shall preclude the return of said motor vehicle or component 
part to a good faith purchaser following the presentation of satisfac- 
tory evidence of ownership thereof and, if necessary, upon the good 
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faith purchaser’s obtaining an assigned number from the Division of 
Motor Vehicles and posting a reasonable bond for a period of three 
years. The amount of the bond shall be set by the court. 

(2) If the evidence reveals that the motor vehicle or component part 
identification number has been altered, changed, or obliterated and 
satisfactory evidence of ownership has not been presented, the motor 
vehicle or component part shall be destroyed, sold, converted to the 
use of the Division of Motor Vehicles or otherwise disposed of, as 
provided for by order of the court. 

(h) At the hearing, the Division shall have the burden of establishing, by a 
preponderance of the evidence, that the motor vehicle or component part has 
been stolen or that its identification number has been altered, changed, or 
obliterated. 

(i) At the hearing any claimant to the motor vehicle or component part shall 
have the burden of providing satisfactory evidence of ownership. 

(j) An officer taking into custody a motor vehicle or component part under 
the provisions of this section is authorized to obtain necessary removal and 
storage services, but shall incur no personal liability for such services. The 
person or company so employed shall be entitled to reasonable compensation 
as a claimant under (e), and shall not be deemed an unlawful possessor under 
(a). (1937.-¢. 407, 3. 72: .1965, c, 62108) 21973, Callao ss a2 a9 oc ei Ome 
5; 1983, c. 592; 1985, c. 764, s. 22; 1985 (Reg. Sess., 1986), c. 852, s.. 17; 1993, 
c. 539, s. 349; 1994, Ex. Sess., c. 24, s. 14(c).) 

Cross References. — For provision that marks from personal property, shall not affect 
§ 14-160.1, relating to the alteration, destruc- this section, see § 14-160.1(d). 

tion or removal of permanent identification 

§ 20-109. Altering or changing engine or other numbers. 

(a) It shall be unlawful and constitute a felony for: 
(1) Any person to willfully deface, destroy, remove, cover, or alter the 

manufacturer’s serial number, transmission number, or engine num- 
ber; or | 

(2) Any vehicle owner to knowingly permit the defacing, removal, destroy 
ing, covering, or alteration of the serial number, transmission number, 
or engine number; or | 

(3) Any person except a licensed vehicle manufacturer as authorized by 
law to place or stamp any serial number, transmission number, or 
engine number upon a vehicle, other than one assigned thereto by the 
Division; or 

(4) Any vehicle owner to knowingly permit the placing or stamping of any 
serial number or motor number upon a motor vehicle, except such 
numbers as assigned thereto by the Division. 

A violation of this subsection shall be punishable as a Class I felony. 
(b) It shall be unlawful and constitute a felony for: 

(1) Any person, with intent to conceal or misrepresent the true identity of 
the vehicle, to deface, destroy, remove, cover, alter, or use any serial or 
motor number assigned to a vehicle by the Division; or 

(2) Any vehicle owner, with intent to conceal or misrepresent the true 
identity of the vehicle, to permit the defacing, destruction, removal, 
covering, alteration, or use of a serial or motor number assigned to a 
vehicle by the Division; or 

(3) Any vehicle owner, with the intent to conceal or misrepresent the true 
identity of a vehicle, to permit the defacing, destruction, removal, 
covering, alteration, use, gift, or sale of any manufacturer’s serial 
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number, serial number plate, or any part or parts of a vehicle 
containing the serial number or portions of the serial number. 

A violation of this subsection shall be punishable as a Class I felony. (1937, 
c. 407, s. 73; 1943, c. 726; 1953, c. 216; 1965, c. 621, s. 3; 1967, c. 449; 1973, c. 
1089; 1975, c. 716, s. 5; 1979, c. 760, s. 5; 1979, 2nd Sess., c. 1316, s. 47; 1981, 
c. 63, s. 1; ; 1987, c. 512; 1993, c. 539, s. 1255; 1994, Ex. Sess., c. 24, s. 14(c).) 

Cross References. — For provision that 
§ 14-160.1, relating to the alteration, destruc- 
tion or removal of permanent identification 

marks from personal property, shall not affect 
this section, see § 14-160.1(d). 

CASE NOTES 

Assignment of Number by Division as 
Essential Element of Offense Under Sub- 
division (b)(1). — The requirement that a 
serial or motor number alleged to have been 
altered be one assigned to a vehicle by the 
Division of Motor Vehicles of the Department of 

offense condemned by subdivision (b)(1) of this 
section. Before the State is entitled to a convic- 
tion, it must prove the presence of this element 
beyond a reasonable doubt from the evidence. 
State v. Wyrick, 35 N.C. App. 352, 241 S.E.2d 
355 (1978). 

Transportation is an essential element of the 

§ 20-109.1. Surrender of titles to salvage vehicles. 

(a) Option to Keep Title. — When a vehicle is damaged to the extent that it 
becomes a salvage vehicle and the owner submits a claim for the damages to an 
insurer, the insurer must determine whether the owner wants to keep the 
vehicle after payment of the claim. If the owner does not want to keep the 
vehicle after payment of the claim, the procedures in subsection (b) of this 
section apply. If the owner wants to keep the vehicle after payment of the 
claim, the procedures in subsection (c) of this section apply. 

(b) Transfer to Insurer. — If a salvage vehicle owner does not want to keep 
the vehicle, the owner must assign the vehicle’s certificate of title to the insurer 
when the insurer pays the claim. The insurer must send the assigned title to 
the Division within 10 days after receiving it from the vehicle owner. The 
Division must then send the insurer a form to use to transfer title to the vehicle 
from the insurer to a person who buys the vehicle from the insurer. If the 
insurer sells the vehicle, the insurer must complete the form and give it to the 
buyer. If the buyer rebuilds the vehicle, the buyer may apply for a new 
certificate of title to the vehicle. 

(c) Owner Keeps Vehicle. — If a salvage vehicle owner wants to keep the 
vehicle, the insurer must give the owner an owner-retained salvage form. The 
owner must complete the form and give it to the insurer when the insurer pays 
the claim. The owner’s signature on the owner-retained salvage form must be 
notarized. The insurer must send the completed form to the Division within 10 
days after receiving it from the vehicle owner. The Division must then note in 
its vehicle registration records that the vehicle listed on the form is a salvage 
vehicle. 

(d) Theft Claim on Salvage Vehicle. — An insurer that pays a theft loss 
claim on a vehicle and, upon recovery of the vehicle, determines that the 
vehicle has been damaged to the extent that it is a salvage vehicle must send 
the vehicle’s certificate of title to the Division within 10 days after making the 
determination. The Division and the insurer must then follow the procedures 
set in subsection (b) of this section. 

(e) Out-of-State Vehicle. — A person who acquires a salvage vehicle that is 
registered in a state that does not require surrender of the vehicle’s certificate 
of title must send the title to the Division within 10 days after the vehicle 
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enters this State. The Division and the person must then follow the procedures 

set in subsection (b) of this section. 

(f) Sanctions. — Violation of this section is a Class 1 misdemeanor. In 

addition to this criminal sanction, a person who violates this section is subject 

to a civil penalty of up to one hundred dollars ($100.00), to be imposed in the 

discretion of the Commissioner. 

(g) Fee. — G.S. 20-85 sets the fee for issuing a salvage certificate of title. 

(1973, c. 1095, s. 1; 1975, c. 716, s. 5;.c. 799; 1983, c.. ‘713, s. 94; 1989, c. 455, s. 

5; 1993, c. 539, s. 350; 1994, Ex. Sess., c. 24, s. 14(c); 1995, c. 50, s. 3; ¢. DLGtSi 

33.1.) 

CASE NOTES 

Intent of Section. — The intent of this 
section is to see that insurance companies 
which obtain salvage vehicles as a result of 
paying a total loss claim, repair them, and then 
sell them, surrender their evidence of title to 
the State, so that the reissued certificate of title 
might reflect that the vehicle has been previ- 
ously wrecked. Allen v. American Sec. Ins. Co., 
53 N.C. App. 239, 280 S.E.2d 471 (1981). 
Scope of Section. — This section appears to 

be directed only toward insurance companies 
who obtain salvage vehicles as a result of pay- 
ing a total loss claim, repair them, and then sell 
them. Allen v. American Sec. Ins. Co., 53 N.C. 

App. 239, 280 S.E.2d 471 (1981). 
Constructive and Actual Total Loss Dis- 

tinguished. — A vehicle is considered a con- 
structive total loss any time repair becomes 
economically impractical. Hence, under this 
definition, a constructive total loss is something 
quite different from an actual total loss, which 
is generally defined as occurring when the cost 
of repairs exceeds the fair market value of the 
vehicle prior to the collision. Allen v. American 

Sec. Ins. Co., 53 N.C. App. 239, 280 S.E.2d 471 

(1981). 
Total loss referred to in this section 

must be an actual total loss, since only if the 
insurance company pays the full precollision 
value of a vehicle can the vehicle’s owner be 
expected to give up his rights in the vehicle, 
including his right to the proceeds from salvage 
of the vehicle. Allen v. American Sec. Ins. Co., 
53 N.C. App. 239, 280 S.E.2d 471 (1981). 

Section Inapplicable Where Construc- 
tive Total Loss Claim Paid. — As it is un- 
likely that the legislature intended to force the 
owner of a wrecked vehicle to give up title and 
possession of his vehicle for less than its rea- 
sonable precollision value, this section applies 
only to the payment of an actual total loss 
claim, and is inapplicable where a substantially 
lower constructive total loss claim is paid. Allen 
v. American Sec. Ins. Co., 53 N.C. App. 239, 280 
S.E.2d 471 (1981). 

Cited in Wilson v. Sutton, 124 N.C. App. 170, 
476 S.E.2d 467 (1996). 

OPINIONS OF ATTORNEY GENERAL 

“Constructive total loss” vehicles as well 
as “actual total loss” vehicles are within 
the definition of salvage motor vehicle. See 
opinion of Attorney General to Mr. James E. 
Rhodes, Director, Vehicle Registration Section, 
Division of Motor Vehicles, North Carolina De- 

partment of Transportation, 58 N.C.A.G. 38 
(May 20, 1988). 
As to treatment by insurer of wrecked 

vehicle as a constructive total loss, so as to 

harmonize § 20-4.01(33)(d) and subdivision 

(a)(1) of this section, see opinion of Attorney 

General to Mr. James E. Rhodes, Director, 

Vehicle Registration Section, Division of Motor 
Vehicles, North Carolina Department of Trans- 
portation, 58 N.C.A.G. 38 (May 20, 1988). 
New definitions of salvage motor vehicle 

enacted by Session Laws 1987, c. 607 in 
§ 20-4.01(33)(d) and this section must be 
read in pari materia. See opinion of Attorney 
General to Mr. James E. Rhodes, Director, 
Vehicle Registration Section, Division of Motor 
Vehicles, North Carolina Department of Trans- 
portation, 58 N.C.A.G. 38 (May 20, 1988). 

§ 20-109.2. Surrender of title to manufactured home. 

(a) Surrender of Title. — If a title has been issued for a manufactured home 
and the manufactured home qualifies as real property as defined in G.S. 
105-273(13), the owner shall submit an affidavit to the Division that the 
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manufactured home meets this definition and surrender the certificate of title 
to the Division. 

(b) Affidavit. — The affidavit must be in a form approved by the Commis- 
sioner and shall include or provide for all of the following information: 

(1) The manufacturer and, if applicable, the model name of the manufac- 
tured home. 

(2) The vehicle identification number and serial number of the manufac- 
tured home. 

(3) The legal description of the real property on which the manufactured 
home is placed, stating that the owner of the manufactured home also 
owns the real property. 

(4) A description of any security interests in the manufactured home. 
(5) A section for the Division’s notation or statement that the title has 

been surrendered and cancelled by the Division. 
(c) Cancellation. — Upon compliance by the owner with the procedure for 

surrender of title, the Division shall rescind and cancel the certificate of title. 
If a security interest has been recorded on the certificate of title, the Division 
may not cancel the title without written consent from all secured parties. After 
cancelling the title, the Division shall return the original of the affidavit to the 
owner, or to the secured party having the first recorded security interest, with 
the Division’s notation or statement that the title has been surrendered and 
has been cancelled by the Division. The owner or secured party shall file the 
affidavit returned by the Division with the office of the register of deeds of the 
county where the real property is located. 

(d) Application for Title After Cancellation. — If the owner of a manufac- 
tured home whose certificate of title has been cancelled under this section 
subsequently seeks to separate the manufactured home from the real property, 
the owner may apply for a new certificate of title. The owner must submit to 
the Division an affidavit containing the same information set out in subsection 
(b) of this section, verification that the manufactured home has been removed 
from the real property, and written consent of any affected owners of recorded 
mortgages, deeds of trust, or security interests in the real property where the 
manufactured home was placed. The Commissioner may require evidence 
sufficient to demonstrate that all affected owners of security interests have 
been notified and consent. Upon receipt of this information, together with a 
title application and required fee, the Division is authorized to issue a new title 
for the manufactured home. 

(e) Sanctions. — Any person who violates this section is subject to a civil 
penalty of up to one hundred dollars ($100.00), to be imposed in the discretion 
of the Commissioner. (2001-506, s. 2.) 

Editor’s Note. — Session Laws 2001-506, s. cellations and to declarations of intent, deeds, 
4, makes this section effective January 1,2002, deeds of trust, and other instruments recorded 
and applicable to manufactured home title can- after that date. 

§ 20-110. When registration shall be rescinded. 

(a) The Division shall rescind and cancel the registration of any vehicle 
which the Division shall determine is unsafe or unfit to be operated or is not 
equipped as required by law. 

(b) The Division shall rescind and cancel the registration of any vehicle 
whenever the person to whom the registration card or registration number 
plates therefor have been issued shall make or permit to be made any unlawful 
use of the said card or plates or permit the use thereof by a person not entitled 
thereto. 

(c) Repealed by Session Laws 1993, c. 440, s. 8. 
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(d) The Division shall rescind and cancel the certificate of title to any vehicle 
which has been erroneously issued or fraudulently obtained or is unlawfully 
detained by anyone not entitled to possession. 

(e) and (f) Repealed by Session Laws 1993, c. 440, s. 8. 
(g) The Division shall rescind and cancel the registration plates issued to a 

carrier of passengers or property which has been secured by such carrier as 
provided under G.S. 20-50 when the license is being used on a vehicle other 
than the one for which it was issued or which is being used by the lessor-owner 
after the lease with such lessee has been terminated. 

(h) The Division may rescind and cancel the registration or certificate of 
title on any vehicle on the grounds that the application therefor contains any 
false or fraudulent statement or that the holder of the certificate was not 
entitled to the issuance of a certificate of title or registration. 

(i) The Division may rescind and cancel the registration or certificate of title 
of any vehicle when the Division has reasonable grounds to believe that the 
vehicle is a stolen or embezzled vehicle, or that the granting of registration or 
the issuance of certificate of title constituted a fraud against the rightful owner 
or person having a valid lien upon such vehicle. 

(j) The Division may rescind and cancel the registration or certificate of title 
of any vehicle on the grounds that the registration of the vehicle stands 
suspended or revoked under the motor vehicle laws of this State. 

(k) The Division shall rescind and cancel a certificate of title when the 
Division finds that such certificate has been used in connection with the 
registration or sale of a vehicle other than the vehicle for which the certificate 
was issued. 

(1) The Division may rescind and cancel the registration and certificate of 
title of a vehicle when presented with evidence, such as a sworn statement, 
that the vehicle has been transferred to a person who has failed to get a new 
certificate of title for the vehicle as required by G.S. 20-73. A person may 
submit evidence to the Division by mail. (1937, c. 407, s. 74; 1945, c. 576, s. 5; 
1947,.c. 220.8. 4, 1951 en985,'s. 15,1953, ¢. 83's. 4° 1955, ¢. 2940s 1 pps 
SL), Col lOnsao19Gl, c 976.8, Ll 1997 cl 1S3 Seb 1998 eC, 44) co 

§ 20-111. Violation of registration provisions. 

It shall be unlawful for any person to commit any of the following acts: 
(1) To drive a vehicle on a highway, or knowingly permit a vehicle owned 

by that person to be driven on a highway, when the vehicle is not 
registered with the Division in accordance with this Article or does not 
display a current registration plate. 

(2) To display or cause or permit to be displayed or to have in possession 
any registration card, certificate of title or registration number plate 
knowing the same to be fictitious or to have been canceled, revoked, 
suspended or altered, or to willfully display an expired license or 
registration plate on a vehicle knowing the same to be expired. 

(3) The giving, lending, or borrowing of a license plate for the purpose of 
using same on some motor vehicle other than that for which issued 
shall make the giver, lender, or borrower guilty of a Class 3 misde- 
meanor. Where license plate is found being improperly used, such 
plate or plates shall be revoked or canceled, and new license plates 
must be purchased before further operation of the motor vehicle. 

(4) To fail or refuse to surrender to the Division, upon demand, any title 
certificate, registration card or registration number plate which has 
been suspended, canceled or revoked as in this Article provided. 
Service of the demand shall be in accordance with G.S. 20-48. 

(5) To use a false or fictitious name or address in any application for the 
registration of any vehicle or for a certificate of title or for any renewal 
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or duplicate thereof, or knowingly to make a false statement or 
knowingly to conceal a material fact or otherwise commit a fraud in 
any such application. A violation of this subdivision shall constitute a 
Class 1 misdemeanor. 

(6) To give, lend, sell or obtain a certificate of title for the purpose of such 
certificate being used for any purpose other than the registration, 
sale, or other use in connection with the vehicle for which the 
certificate was issued. Any person violating the provisions of this 
subdivision shall be guilty of a Class 2 misdemeanor. (1937, c. 407, s. 
79; 1943, c. 592, s. 2; 1945, c. 576, s. 6; c. 635; 1949, c. 360; 1955, c. 294, 
s. 2; 1961, c. 360, s. 20; 1975, c. 716, s. 5; 1981, c. 938, s. 3; 1993, c. 440, 
s. 9; c. 539, ss. 351-353; 1994, Ex. Sess., c. 24, s. 14(c).) 

Editor’s Note. — Session Laws 1989, c. 168, 
ss. 3 and 4, effective May 30, 1989, would have 
amended subdivisions (c)(9) and (c)(10) of this 

section; however, these subdivisions do not ex- 
ist in this section. The amendment apparently 
should have been to § 20-118. 

CASE NOTES 

The maximum punishment for a viola- 
tion of this section or § 20-63 would be that 
prescribed by § 20-176(b), namely, a fine of not 
more than $100.00 or imprisonment in the 

county or municipal jail for not more than 60 
days, or both such fine and imprisonment. 

Applied in State v. Green, 266 N.C. 785, 147 
S.E.2d 377 (1966); State v. Gray, 55 N.C. App. 
568, 286 S.E.2d 357 (1982); State v. Harrell, 96 
N.C. App. 426, 386 S.E.2d 103 (1989). 

Cited in State v. White, 3 N.C. App. 31, 164 
S.E.2d 36 (1968); State v. Scott, 71 N.C. App. 

State v. Tolley, 271 N.C. 459, 156 S.E.2d 858 
(1967). 

570, 322 S.H.2d 613 (1984); State v. Green, 103 
N.C. App. 38, 404 S.E.2d 363 (1991). 

§ 20-112. Making false affidavit perjury. 

Any person who shall knowingly make any false affidavit or shall knowingly 
swear or affirm falsely to any matter or thing required by the terms of this 
Article to be sworn or affirmed to shall be guilty of a Class I felony. (1987, c. 
407, s. 76; 1993, c. 539, s. 1256; 1994, Ex. Sess., c. 24, s. 14(c).) 

Cross References. — As to revocation of 
license in the event of conviction of perjury or 
the making of false affidavits, etc., see § 20-17. 

§ 20-113: Repealed by Session Laws 1995 (Regular Session, 1996), c. 756, s. 
TS: 

§ 20-114. Duty of officers; manner of enforcement. 

(a) For the purpose of enforcing the provisions of this Article, it is hereby 
made the duty of every police officer of any incorporated city or village, and 
every sheriff, deputy sheriff, and all other lawful officers of any county to arrest 
within the limits of their jurisdiction any person known personally to any such 
officer, or upon the sworn information of a creditable witness, to have violated 
any of the provisions of this Article, and to immediately bring such offender 
before any magistrate or officer having jurisdiction, and any such person so 
arrested shall have the right of immediate trial, and all other rights given to 
any person arrested for having committed a misdemeanor. Every officer herein 
named who shall neglect or refuse to carry out the duties imposed by this 
Chapter shall be liable on his official bond for such neglect or refusal as 
provided by law in like cases. 
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(b) It shall be the duty of all sheriffs, police officers, deputy sheriffs, deputy 
police officers, and all other officers within the State to cooperate with and 
render all assistance in their power to the officers herein provided for, and 
nothing in this Article shall be construed as relieving said sheriffs, police 
officers, deputy sheriffs, deputy police officers, and other officers of the duties 
imposed on them by this Chapter. 

(c) It shall also be the duty of every law enforcement officer to make 
immediate report to the Commissioner of all motor vehicles reported to the 
officer as abandoned or that are seized by the officer for being used for illegal 
transportation of alcoholic beverages or other unlawful purposes, or seized and 
are subject to forfeiture pursuant to G.S. 20-28.2, et seq., or any other statute, 
and no motor vehicle shall be sold by any sheriff, police or peace officer, or by 
any person, firm or corporation claiming a mechanic's or storage lien, or under 
judicial proceedings, until notice on a form approved by the Commissioner 
shall have been given the Commissioner at least 20 days before the date of 
such sale. (1937, c. 407, s. 78; 1948, c. 726; 1967, c. 862; 1971, c. 528, s. 13; 1981, 
Ge4l2ns) 4c8747,'s..66; 1998-182, 's.1122) 

CASE NOTES 

Cited in Shay v. Nixon, 45 N.C. App. 108, 262 
S.E.2d 294 (1980). 

§ 20-114.1. Willful failure to obey law-enforcement or traf- 
fic-control officer; firemen as traffic-control of- 
ficers; appointment, etc., of traffic-control of- 
ficers. 

(a) No person shall willfully fail or refuse to comply with any lawful order or 
direction of any law-enforcement officer or traffic-control officer invested by law 
with authority to direct, control or regulate traffic, which order or direction 
related to the control of traffic. 3 

(b) In addition to other law enforcement or traffic control officers, uniformed 
regular and volunteer firemen and uniformed regular and volunteer members 
of a rescue squad may direct traffic and enforce traffic laws and ordinances at 
the scene of or in connection with fires, accidents, or other hazards in 
connection with their duties as firemen or rescue squad members. Except as 
herein provided, firemen and members of rescue squads shall not be considered 
law enforcement or traffic control officers. 

(b1) Any member of a rural volunteer fire department or volunteer rescue 
squad who receives no compensation for services shall not be liable in civil 
damages for any acts or omissions relating to the direction of traffic or 
enforcement of traffic laws or ordinances at the scene of or in connection with 
a fire, accident, or other hazard unless such acts or omissions amount to gross 
negligence, wanton conduct, or intentional wrongdoing. 

(c) The chief of police of a local or county police department or the sheriff of 
any county is authorized to appoint traffic-control officers, who shall have 
attained the age of 18 years and who are hereby authorized to direct, control, 
or regulate traffic within their respective jurisdictions at times and places 
specifically designated in writing by the police chief or the sheriff. A traffic- 
control officer, when exercising this authority, must be attired in a distinguish- 
ing uniform or jacket indicating that he is a traffic-control officer and must 
possess a valid authorization card issued by the police chief or sheriff who 
appointed him. Unless an earlier expiration date is specified, an authorization 
card shall expire two years from the date of its issuance. In order to be 
appointed as a traffic-control officer, a person shall have received at least three 
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hours of training in directing, controlling, or regulating traffic under the 
supervision of a law-enforcement officer. A traffic-control officer shall be subject 
to the rules and regulations of the respective local or county police department 
or sheriff's office as well as the lawful command of any other law-enforcement 
officer. The appointing police chief or sheriff shall have the right to revoke the 
appointment of any traffic-control officer at any time with or without cause. 
The appointing police chief or sheriff shall not be held liable for any act or 
omission of a traffic-control officer. A traffic-control officer shall not be deemed 
to be an agent or employee of the respective local or county police department 
or of the sheriff’s office, nor shall he be considered a law-enforcement officer 
except as provided herein. A traffic-control officer shall not have nor shall he 
exercise the power of arrest. 

(d) No police chief or sheriff who is authorized to appoint traffic-control 
officers under subsection (c) of this section shall appoint any person to direct, 
control, or regulate traffic unless there is indemnity against liability of the 
traffic-control officer for wrongful death, bodily injury, or property damage that 
is proximately caused by the negligence of the traffic-control officer while 
acting within the scope of his duties as a traffic-control officer. Such indemnity 
shall provide a minimum of twenty-five thousand dollars ($25,000) for the 
death of or bodily injury to one person in any one accident, fifty thousand 
dollars ($50,000) for the death of or bodily injury to two or more persons in any 
one accident, and ten thousand dollars ($10,000) for injury to or destruction of 
property of others in any one accident. (1961, c. 879; 1969, c. 59; 1983, c. 483, 
Beets 1907, Cc. 146; ss. lL, 3.) 

Editor’s Note. — Session Laws 1985, c. 591, 
repealed Session Laws 1983, c. 483, s. 4, which 

had exempted certain counties and municipal- 
ities from the provisions of the 1983 Act. 

CASE NOTES 

No Probable Cause for Arrest. — The 
defendant police officer who stated that the 
plaintiff bus driver was under arrest for violat- 
ing § 20-90(11) (now repealed) could later jus- 
tify that arrest by reference to § 20-114.1 be- 
cause the offenses were sufficiently related; 
nevertheless, summary judgment was still not 
proper where he may have lacked probable 
cause to arrest her, even under this section; the 
facts tended to show that plaintiff was ap- 
proached by an “angry,” “out of control” man 
wearing shorts, a plain t-shirt, and boots who 
“flashed something” at her “quickly;” asserted 
he was both a truck driver and a police officer; 

boarded her bus; ordered her to move her bus; 
grabbed her arm, unfastened her seatbelt, and 
told her she was under arrest; then exited her 

bus without writing her a citation or formally 
taking her into custody; furthermore, at no 

point did plaintiff acknowledge his status as a 
police officer nor was she even looking in his 
direction when he attempted to show her his 
badge at the window of the bus. Glenn- 
Robinson v. Acker, 140 N.C. App. 606, 538 
S.E.2d 601 (2000). 
Quoted in Bland v. City of Wilmington, 278 

N.C. 657, 180 S.E.2d 813 (1971); Warren v. 
Parks, 31 N.C. App. 609, 230 S.E.2d 684 (1976). 

Part 9. The Size, Weight, Construction and 

Equipment of Vehicles. 

§ 20-115. Scope and effect of regulations in this title. 

It shall be unlawful for any person to drive or move or for the owner to cause 

or knowingly permit to be driven or moved on any highway any vehicle or 

vehicles of a size or weight exceeding the limitations stated in this title, or any 

vehicle or vehicles which are not so constructed or equipped as required in this 

title, or the rules and regulations of the Department of Transportation adopted 

pursuant thereto and the maximum size and weight of vehicles herein 

specified shall be lawful throughout this State, and local authorities shall have 
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no power or authority to alter said limitations except as express authority may 
be granted in this Article. (1937, c. 407, s. 79; 1973, c. 507, s. 5; 1977, c. 464, s. 
34; 1985 (Reg. Sess., 1986), c. 852, s. 8.) 

Legal Periodicals. — Legal Periodicals. - 
See Legislative Survey, 21 Campbell L. Rev. 
323 (1999). 

§ 20-115.1. Limitations on tandem trailers and semitrail- 
ers on certain North Carolina highways. 

(a) Motor vehicle combinations consisting of a truck tractor and two trailing 
units may be operated in North Carolina only on highways of the interstate 
system (except those exempted by the United States Secretary of Transporta- 
tion pursuant to 49 USC 2311(i)) and on those sections of the federal-aid 
primary system designated by the United States Secretary of Transportation. 
No trailer or semitrailer operated in this combination shall exceed 28 feet in 
length; Provided, however, a 1982 or older year model trailer or semitrailer of 
up to 281% feet in length may operate in a combination permitted by this 
section for trailers or semitrailers which are 28 feet in length. 

(b) Motor vehicle combinations consisting of a semitrailer of not more than 
53 feet in length and a truck tractor may be operated on the interstate 
highways (except those exempted by the United States Secretary of Transpor- 
tation pursuant to 49 U.S.C. 2311G)) and federal-aid primary system highways 
designated by the United States Secretary of Transportation provided that: 

(1) Any semitrailer in excess of 48 feet in length shall not be permitted 
unless: 
a. The distance between the kingpin of the trailer and the rearmost 

axle, or a point midway between the two rear axles, if the two rear 
axles are a tandem axle, does not exceed 41 feet; or 

b. The semitrailer is used exclusively or primarily to transport 
vehicles in connection with motorsports competition events, and 
the distance between the kingpin of the trailer and the rearmost 
axle, or a point midway between the two rear axles, if the two rear 
axles are a tandem axle, does not exceed 46 feet; and 

(2) Any semitrailer in excess of 48 feet is equipped with a rear underride 
guard of substantial construction consisting of a continuous lateral 
beam extending to within four inches of the lateral extremities of the 
semitrailer and located not more than 30 inches from the surface as 
measured with the vehicle empty and on a level surface. 

(c) Motor vehicles with a width not exceeding 102 inches may be operated on 
the interstate highways (except those exempted by the United States Secre- 
tary of Transportation pursuant to 49 USC 2316(e)) and other qualifying 
federal-aid highways designated by the United States Secretary of Transpor- 
tation, with traffic lanes designed to be a width of 12 feet or more and any other 
qualifying federal-aid primary system highway designated by the United 
States Secretary of Transportation if the Secretary has determined that the 
designation is consistent with highway safety. 

(d) Notwithstanding the provisions of subsections (a) and (b) of this section 
which limit the length of trailers which may be used in motor vehicle 
combinations in this State on highways of the interstate system (except those 
exempted by the United States Secretary of Transportation pursuant to 49 
USC 2311(i)) and on those sections of the federal-aid primary system desig- 
nated by the United States Secretary of Transportation, there is no limitation 
of the length of the truck tractor which may be used in motor vehicle 
combinations on these highways and therefore, in compliance with Section 
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411(b) of the Surface Transportation Act of 1982, there is no overall length 
limitation for motor vehicle combinations regulated by this section. 

(e) The length and width limitations in this section are subject to exceptions 
and exclusions for safety devices and specialized equipment as provided for in 
49 USC 2311(d)(h) and Section 416 of the Surface Transportation Act of 1982 
as amended (49 USC 2316). 

(f) Motor vehicle combinations operating pursuant to this section shall have 
reasonable access between (i) highways on the interstate system (except those 
exempted by the United States Secretary of Transportation pursuant to 49 
USC 2311(i) and 49 USC 2316(e)) and other qualifying federal-aid highways as 
designated by the United States Secretary of Transportation and (ii) terminals, 
facilities for food, fuel, repairs, and rest and points of loading and unloading by 

household goods carriers and by any truck tractor-semitrailer combination in 

which the semitrailer has a length not to exceed 28/2 feet and a width not to 

exceed 102 inches as provided in subsection (c) of this section and which 

generally operates as part of a vehicle combination described in subsection (a) 

of this section. The North Carolina Department of Transportation may, on 

streets and highways on the State highway system, and any municipality may, 

on streets and highways on the municipal street system, impose reasonable 

restrictions based on safety considerations on any truck tractor-semitrailer 

combination in which the semitrailer has a length not to exceed 281 feet and 

which generally operates as part of a vehicle combination described in 

subsection (a) of this section. “Reasonable access” to facilities for food, fuel, 

repairs and rest shall be deemed to be those facilities which are located within 

three road miles of the interstate or designated highway. The Department of 

Transportation is authorized to promulgate rules and regulations providing for 

“reasonable access.” 
(g) Under certain conditions, and after consultation with the Joint Legisla- 

tive Commission on Governmental Operations, the North Carolina Depart- 

ment of Transportation may designate State highway system roads in addition 

to those highways designated by the United States Secretary of Transportation 

for use by the vehicle combinations authorized in this section. Such designa- 

tions by the Department shall only be made under the following conditions: 

(1) A determination of the public convenience and need for such designa- 

tion; 
(2) Atraffic engineering study which clearly shows the road proposed to be 

designated can safely accommodate and has sufficient capacity to 

handle these vehicle combinations; and 
(3) A public hearing is held or the opportunity for a public hearing is 

provided in each county through which the designated highway 

passes, after two weeks notice posted at the courthouse and published 

in a newspaper of general circulation in each county through which 

the designated State highway system road passes, and consideration 

is given to the comments received prior to the designation. 

No portion of the State highway system within municipal corporate limits may 

be designated by the Department without concurrence by the municipal 

governing body. Also, the Department may not designate any portion of the 

State highway system that has been deleted or exempted by the United States 

Secretary of Transportation based on safety considerations. For the purpose of 

this section, any highway designated by the Department shall be deemed to be 

the same as a federal-aid primary highway designated by the United States 

Secretary of Transportation pursuant to 49 USC 2311 and 49 USC 2316, and 

the vehicle combinations authorized in this section shall be permitted to 

operate on such highway. 
(h) Any owner of a semitrailer less than 50 feet in length in violation of 

subsections (a) or (b) is responsible for an infraction and is subject to a penalty 
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of one hundred dollars ($100.00). Any owner of a semitrailer 50 feet or greater 
in length in violation of subsection (b) is responsible for an infraction and 
subject to a penalty of two hundred dollars ($200.00). 

(i) Any driver of a vehicle with a semitrailer less than 50 feet in length 
violating subsections (a) or (b) of this section is guilty of a Class 3 misdemeanor 
punishable only by a fine of one hundred dollars ($100.00). Any driver of a 
vehicle with a semitrailer 50 feet or more in length violating subsection (b) of 
this section is guilty of a Class 3 misdemeanor punishable only by a fine of two 
hundred dollars ($200.00). (1983, c. 898, s. 1; 1985, c. 423, ss. 1-7; 1989, c. 790, 
ss. 1, 3, 3.1; 1993, c. 533, s. 10; c. 539, s. 354; 1994, Ex. Sess., c. 24, s. 14(c); 
1998-149, s. 6.) 

OPINIONS OF ATTORNEY GENERAL 

Use of Shortcut Route by Twin Trailers. 
— The Department of Transportation may not 
by regulation designate or authorize the use of 
a shortcut route between routes on the Na- 
tional Twin Trailer Network, as an access route 
for use by twin trailers. See opinion of Attorney 
General to Mr. James E. Harrington, Secretary 

of Transportation, 58 N.C.A.G. 8 (Jan. 4, 1988). 
Twin trailers are not authorized to use short- 

cuts between routes on the National Twin 
Trailer System routes on which a terminal is 
not located. See opinion of Attorney General to 
Mr. James E. Harrington, Secretary of Trans- 
portation, 58 N.C.A.G. 8 (Jan. 4, 1988). 

§ 20-116. Size of vehicles and loads. 

(a) The total outside width of any vehicle or the load thereon shall not 
exceed 102 inches, except as otherwise provided in this section. When hogs- 
heads of tobacco are being transported, a tolerance of six inches is allowed. 
When sheet or bale tobacco is being transported the load must not exceed a 
width of 114 inches at the top of the load and the bottom of the load at the truck 
bed must not exceed the width of 102 inches inclusive of allowance for load 
shifting or settling. Vehicles (other than passenger buses) that do not exceed 
the overall width of 102 inches and otherwise provided in this section may be 
operated in accordance with G.S. 20-115.1(c), (f), and (g). 

(b) No passenger-type vehicle or recreational vehicle shall be operated on 
any highway with any load carried thereon extending beyond the line of the 
fenders on the left side of such vehicle nor extending more than six inches 
beyond the line of the fenders on the right side thereof. 

(c) No vehicle, unladen or with load, shall exceed a height of 13 feet, six 
inches. Provided, however, that neither the State of North Carolina nor any 
agency or subdivision thereof, nor any person, firm or corporation, shall be 
required to raise, alter, construct or reconstruct any underpass, wire, pole, 
trestle, or other structure to permit the passage of any vehicle having a height, 
unladen or with load, in excess of 12 feet, six inches. Provided further, that the 
operator or owner of any vehicle having an overall height, whether unladen or 
with load, in excess of 12 feet, six inches, shall be liable for damage to any 
structure caused by such vehicle having a height in excess of 12 feet, six inches. 
The term “automobile transport” as used in this subsection shall mean only 
vehicles engaged exclusively in transporting automobiles, trucks and other 
commercial vehicles. 

(d) A single vehicle having two axles shall not exceed 40 feet in length of 
extreme overall dimensions inclusive of front and rear bumpers. A single 
vehicle having three axles shall not exceed 40 feet in length overall of 
dimensions inclusive of front and rear bumpers. Provided, however, trucks 
transporting unprocessed cotton from farm to gin shall not exceed 48 feet in 
length overall of dimensions inclusive of front and rear bumpers. A truck- 
tractor and semitrailer shall be regarded as two vehicles for the purpose of 
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determining lawful length and license taxes. Recreation vehicles shall not 
exceed 45 feet in length overall, excluding bumpers and mirrors. 

(e) Except as provided by G.S. 20-115.1, no combination of vehicles coupled 
together shall consist of more than two units and no such combination of 
vehicles shall exceed a total length of 60 feet inclusive of front and rear 
bumpers, subject to the following exceptions: Said length limitation shall not 
apply to vehicles operated in the daytime when transporting poles, pipe, 
machinery or other objects of a structural nature which cannot readily be 
dismembered, nor to such vehicles transporting such objects operated at 
nighttime by a public utility when required for emergency repair of public 
service facilities or properties, but in respect to such night transportation 
every such vehicle and the load thereon shall be equipped with a sufficient 
number of clearance lamps on both sides and marker lamps upon the extreme 
ends of said projecting load to clearly mark the dimensions of such load: 
Provided that vehicles designed and used exclusively for the transportation of 
motor vehicles shall be permitted an overhang tolerance front or rear not to 
exceed five feet. Provided, that wreckers in an emergency may tow a combi- 
nation tractor and trailer to the nearest feasible point for repair and/or storage: 
Provided, however, that a combination of a house trailer used as a mobile 
home, together with its towing vehicle, shall not exceed a total length of 55 feet 
exclusive of front and rear bumpers. Provided further, that the said limitation 
that no combination of vehicles coupled together shall consist of more than two 
units shall not apply to trailers not exceeding three in number drawn by a 
motor vehicle used by municipalities for the removal of domestic and commer- 
cial refuse and street rubbish, but such combination of vehicles shall not 
exceed a total length of 50 feet inclusive of front and rear bumpers. Provided 
further, that the said limitation that no combination of vehicles coupled 
together shall consist of more than two units shall not apply to a combination 
of vehicles coupled together by a saddle mount device used to transport motor 
vehicles in a driveway service when no more than three saddle mounts are 
used and provided further, that equipment used in said combination is 
approved by the safety regulations of the Federal Highway Administration and 
the safety rules of the Division. 

(f) The load upon any vehicle operated alone, or the load upon the front 

vehicle of a combination of vehicles, shall not extend more than three feet 

beyond the foremost part of the vehicle. Under this subsection “load” shall 
include the boom on a self-propelled vehicle. 
A utility pole carried by a self-propelled pole carrier may extend beyond the 

front overhang limit set in this subsection if the pole cannot be dismembered, 

the pole is less than 80 feet in length and does not extend more than 10 feet 

beyond the front bumper of the vehicle, and either of the following circum- 

stances apply: 
(1) It is daytime and the front of the extending load of poles is marked by 

a flag of the type required by G.S. 20-117 for certain rear overhangs. 

(2) It is nighttime, operation of the vehicle is required to make emergency 

repairs to utility service, and the front of the extending load of poles 

is marked by a light of the type required by G.S. 20-117 for certain 

rear overhangs. 
As used in this subsection, a “self-propelled pole carrier” is a vehicle 

designed to carry a pole on the side of the vehicle at a height of at least five feet 

when measured from the bottom of the brace used to carry the pole. A 

self-propelled pole carrier may not tow another vehicle when carrying a pole 

that extends beyond the front overhang limit set in this subsection. 

(g) (Effective until June 1, 2002) No vehicle shall be driven or moved on 

any highway unless such vehicle is so constructed or loaded as to prevent any 
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§ 20-116(g) is set out twice. See notes. 

of its load from dropping, sifting, leaking, or otherwise escaping therefrom, 
except that sand may be dropped for the purpose of securing traction, or water 
or other substance may be sprinkled on a roadway in cleaning or maintaining 
such roadway. 

Trucks, trailers or other vehicles when loaded with rock, gravel, stone or 
other similar substances which could blow, leak, sift or drop shall not be driven 
or moved on any highway unless the height of the load against all four walls 
does not extend above a horizontal line six inches below their tops when loaded 
at the loading point, or if not so loaded, unless the load shall be securely 
covered by tarpaulin or some other suitable covering, or unless it is otherwise 
constructed so as to prevent any of its load from dropping, sifting, leaking, 
blowing, or otherwise escaping therefrom. 

Provided this section shall not be applicable to or in any manner restrict the 
transportation of seed cotton, of poultry or livestock or silage or other feed 
grain used in the feeding of poultry or livestock. 

(g)(1) (Effective June 1, 2002) No vehicle shall be driven or moved on any 
highway unless the vehicle is constructed and loaded to prevent any 
of its load from falling, blowing, dropping, sifting, leaking, or other- 
wise escaping therefrom, and the vehicle shall not contain any holes, 
cracks, or openings through which any of its load may escape. 
However, sand may be dropped for the purpose of securing traction, or 
water or other substance may be sprinkled, dumped, or spread on a 
roadway in cleaning or maintaining the roadway. For purposes of this 
subsection, load does not include water accumulated from precipita- 
tion. 

(2) A truck, trailer, or other vehicle licensed for more than 7,500 pounds 
gross vehicle weight that is loaded with rock, gravel, stone, or any 
other similar substance, other than sand, that could fall, blow, leak, 
sift, or drop shall not be driven or moved on any highway unless: 
a. The height of the load against all four walls does not extend above 

a horizontal line six inches below their tops when loaded at the 
loading point; and 

b. The load is securely covered by tarpaulin or some other suitable 
covering to prevent any of its load from falling, dropping, sifting, 
leaking, blowing, or otherwise escaping therefrom. 

(3) A truck, trailer, or other vehicle: 
a. Licensed for any gross vehicle weight and loaded with sand; or 
b. Licensed for 7,500 pounds or less gross vehicle weight and loaded 

with rock, gravel, stone, or any other similar substance that could 
fall, blow, leak, sift, or drop; 
shall not be driven or moved on any highway unless: 

a. The height of the load against all four walls does not extend above 
a horizontal line six inches below the top when loaded at the 
loading point; 

lay Mays load is securely covered by tarpaulin or some other suitable 
covering; or 

oelhe vehicle is constructed to prevent any of its load from falling, 
prOUP Ine, sifting, leaking, blowing, or otherwise escaping there- 
rom. 

(4) This section shall not be applicable to or in any manner restrict the 
transportation of seed cotton, poultry or livestock, or silage or other 
feed grain used in the feeding of poultry or livestock. 

(h) Whenever there exist two highways of the State highway system of 
approximately the same distance between two or more points, the Department 
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of Transportation may, when in the opinion of the Department of Transporta- 
tion, based upon engineering and traffic investigation, safety will be promoted 
or the public interest will be served, designate one of the highways the “truck 
route” between those points, and to prohibit the use of the other highway by 
heavy trucks or other vehicles of a gross vehicle weight or axle load limit in 
excess of a designated maximum. In such instances the highways selected for 
heavy vehicle traffic shall be designated as “truck routes” by signs conspicu- 
ously posted, and the highways upon which heavy vehicle traffic is prohibited 
shall likewise be designated by signs conspicuously posted showing the 
maximum gross vehicle weight or axle load limits authorized for those 
highways. The operation of any vehicle whose gross vehicle weight or axle load 
exceeds the maximum limits shown on signs over the posted highway shall 
constitute a Class 2 misdemeanor: Provided, that nothing in this subsection 
shall prohibit a truck or other motor vehicle whose gross vehicle weight or axle 
load exceeds that prescribed for those highways from using them when its 
destination is located solely upon that highway, road or street: Provided, 
further, that nothing in this subsection shall prohibit passenger vehicles or 
other light vehicles from using any highways designated for heavy truck 
traffic. 

(i) Repealed by Session Laws 1973, c. 1330, s. 39. 
(j) Self-propelled grain combines of other farm equipment self-propelled, 

pulled or otherwise, not exceeding 18 feet in width may be operated on any 
highway, except a highway or section of highway that is a part of the National 
System of Interstate and Defense Highways: Provided that all such combines 
or equipment which exceed 10 feet in width may be so operated only under the 
following conditions: 

(1) Said equipment may only be so operated during daylight hours; and 
(2) Said equipment must display a red flag on front and rear, said flags 

shall not be smaller than three feet wide and four feet long and be 
~ attached to a stick, pole, staff, etc., not less than four feet long and 

shall be so attached to said equipment as to be visible from both 
directions at all times while being operated on the public highway for 
not less than 300 feet; and 

(3) Equipment [covered] by this section, which by necessity must travel 
more than 10 miles or where by nature of the terrain or obstacles the 
flags referred to in subdivision (2) are not visible from both directions 
for 300 feet at any point along the proposed route, must be preceded 
at a distance of 300 feet and followed at a distance of 300 feet by a 
flagman in a vehicle having mounted thereon an appropriate warning 
light or flag. 

(4) Every such piece of equipment so operated shall operate to the right of 
the center line when meeting traffic coming from the opposite direc- 
tion and at all other times when possible and practical. 

(5) Violation of this section shall not constitute negligence per se. 
(6) When said equipment is causing a delay in traffic, the operator of said 

equipment shall move the equipment off the paved portion of the 

highway at the nearest practical location until the vehicles following 
said equipment have passed. 

(k) Nothing in this section shall be construed to prevent the operation of 

passenger buses having an overall width of 102 inches, exclusive of safety 

equipment, upon the highways of this State which are 20 feet or wider and that 

are designated as the State primary system, or as municipal streets, when, and 

not until, the federal law and regulations thereunder permit the operation of 

passenger buses having a width of 102 inches or wider on the National System 

of Interstate and Defense Highways. (1937, c. 246; c. 407, s. 80; 1943, c. 213, s. 

1; 1945, c. 242, s. 1; 1947, c. 844; 1951, c. 495, s. 1; c. 733; 1953, cc. 682, 1107; 
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1955; c. 296, s. 2; c..729; 1957, 'c/65,.s).11; cev493, 1183; 1190; 1959,;:¢: 559;-1963, 
casp6ess Lecii6LOussal, 2co702cs443e:1027;:8: 119652054 Als L967 med 24a. 
4; .c, 710;.1969, ce. 128):880; 1971, cc. 128, 680,688, 1079; 1973, ¢. 507, sx5ne. 
046; c. 13830, s. 39; 1975, c. 148, ss. 1-5; c. 716, s. 5; 1977, c. 464, s. 34; 1979, ce. 
21921855198 lyio1 69 #8 bee: 9885:60724> sy 2;°1985) C458 e987 a 272808 One. 
Ail esa lee. 21 90uSy 2: 4.99 le-corl2.: si ols-c 449, 89: 2 Tall 99S 205539) sadbs: 
1994, Ex. Sess., c. 24, s. 14(c); 1995 (Reg. Sess., 1996), c. 573, s. 1; c. 756, s. 14; 
1998-149, s. 7; 1999-438, s. 28; 2000-185, s. 2; 2001-341, ss. 3, 4; 2001-512, s. 
2.) 

Subsection (g) Set Out Twice. — The first 
version of subsection (g) set out above is effec- 
tive until June 1, 2002. The second version of 
subsection (g) set out above is effective June 1, 
2002. 

Local Modification. — Dare: 1985 (Reg. 
Sess., 1986), c. 964; city of Charlotte: 1955, c. 
SLT: 

Editor’s Note. — The word “covered” follow- 
ing “Equipment” at the beginning of subdivi- 
sion (3) of subsection (j) was omitted, appar- 
ently through inadvertence, in that subdivision 
as it appears in the first 1975 amendatory act, 
and has been inserted by the editors in brack- 
ets. 

Session Laws 2000-185, s. 3, directs the Joint 
Legislative Transportation Oversight Commit- 
tee, with the assistance of the Department of 
Transportation, to study the issue of motor 
vehicle lengths. The Committee is to examine 
both the issue of trailers of 53 feet in length and 
vehicles with a total overall length of 70 feet as 
a part of its study. The Department is to assist 
the Committee by developing data on the types 
and lengths of truck equipment sold and oper- 
ated in the State. The Department is to report 

to the Committee by October 1, 2000, and the 
Committee is to submit its final report on this 
issue, along with any recommended legislation, 
to the 2001 Regular Session of the General 
Assembly on or before January 15, 2001. 

Session Laws 2001-512, s. 15, provides: “This 
act shall not be construed to obligate the Gen- 
eral Assembly to appropriate any funds to im- 
plement the provisions of this act. Every agency 
to which this act applies shall implement the 
provisions of this act from funds otherwise 
appropriated or available to the agency.” 

Effect of Amendments. — Session Laws 
2000-185, s. 2, effective August 2, 2000, in 
subsection (a), substituted “102 inches” for “96 
inches” in the first sentence, and deleted the 
former fourth sentence, which read “Special 
mobile equipment is allowed a total outside 
width not to exceed 102 inches.” 

Session Laws 2001-341, ss. 3 and 4, effective 
July 1, 2001, inserted “or recreational vehicle” 
in subsection (b), and added the last sentence of 
subsection (d). 

Session Laws 2001-512, s. 2, effective June 1, 
2002, and applicable to offenses committed on 
or after that date, rewrote subsection (g). 

CASE NOTES 

Vehicles transporting poles in the day- 
time are exempt from the requirements of 
subsection (e) of this section, and therefore 
during the daytime it is not negligence per se to 
transport without a special permit a 40-foot 
pole on a trailer. Ratliff v. Duke Power Co., 268 
N.C. 605, 151 S.E.2d 641 (1966). 
Evidence Held Insufficient to Sustain 

Violation of Subsection (j). — Defendant’s 
contention that plaintiff violated subsection (j) 
of this section, which constitutes negligence per 
se, was untenable where there was no evidence 
in the record that plaintiff’s combine exceeded 
10 feet in width so as to bring the case within 
the purview of subsection (j), plaintiff’s evi- 
dence, taken in the light most favorable to him, 
showing that the combine was nine feet 11 
inches in width while being moved upon the 
road and defendant’s evidence tending only to 
show the width of the combine when in actual 
operation and not when being moved along the 

highway. Furr v. Overcash, 254 N.C. 611, 119 
S.E.2d 465 (1961). 

Section Not Conclusive on Contributory 
Negligence of Passenger. — This section, 
prohibiting the extension of any part of the load 
of a passenger vehicle beyond the line of the 
fenders on the left side of such vehicle, imposes 
a duty for the safety of other vehicles on the 
highway, and is not conclusive on the question 
of contributory negligence of a passenger riding 
on the running board, with none of his body 
extending beyond the line of the fenders, who is 
injured by the negligent operation of another 
vehicle. Roberson v. Carolina Taxi Serv., 214 
N.C. 624, 200 S.E. 363 (1939). 
As to height of vehicle, Dennis v. City of 

Albemarle, 242 N.C. 263, 87 S.E.2d 561, appeal 
dismissed, 243 N.C. 221, 90 S.E.2d 532 (1955). 
Applied in Adams v. Mills, 312 N.C. 181, 322 

S.E.2d 164 (1984). 
Quoted in Lyday v. Southern Ry., 253 N.C. 

687, 117 S.E.2d 778 (1961). 
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Cited in Hobbs v. Drewer, 226 N.C. 146, 37 
S.E.2d 121 (1946); State Hwy. Comm'n vy. Ra- 
leigh Farmers Mkt., Inc., 263 N.C. 622, 139 
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S.E.2d 904 (1965); Reynolds v. United States, 
805 F. Supp. 336 (W.D.N.C. 1992). 

OPINIONS OF ATTORNEY GENERAL 

Subsection (g) Does Not Require the 
Peak of a Load on a Truck, Trailer or 

Other Vehicle to Be Six Inches Below a 
Horizontal Line Six Inches Below the Top 
of All Four Sidewalls. — See opinion of At- 
torney General to Colonel Edwin C. Guy, North 
Carolina State Highway Patrol, 41 N.C.A.G. 
708 (1972). 
Proviso to Subsection (g) Does Not Ap- 

ply to Transportation of Empty, Unloaded 
Poultry Containers. — See opinion of Attor- 
ney General to Mr. Broxie Nelson, Raleigh City 
Attorney, 43 N.C.A.G. 340 (1974). 

Subsection (g) applies to a basically un- 
loaded truck that is depositing material 
on the road. — See opinion of Attorney Gen- 
eral to Mr. Randy Jones, Department of Natu- 
ral Resources & Community Development, Oct. 

B97 2) 
Twin trailers are not authorized to use 

shortcuts between routes on the National 
Twin Trailer System routes on which a termi- 
nal is not located. See opinion of Attorney 
General to Mr. James E. Harrington, Secretary 
of Transportation, 58 N.C.A.G. 8 (Jan. 4, 1988). 

§ 20-117. Flag or light at end of load. 

Whenever the load on any vehicle shall extend more than four feet beyond 

the rear of the bed or body thereof, there shall be displayed at the end of such 

load, in such position as to be clearly visible at all times from the rear of such 

load, a red or orange flag not less than 12 inches both in length and width, 

except that from sunset to sunrise there shall be displayed at the end of any 

such load a red or amber light plainly visible under normal atmospheric 

conditions at least 200 feet from the rear of such vehicle. (1937, c. 407, s. 81; 

1985, c. 455; 1997-178, s. 1.) 

CASE NOTES 

Purpose of Section. — The obvious purpose 
of this section is to promote the safety of one 
following a loaded vehicle upon the highway. 
Ratliff v. Duke Power Co., 268 N.C. 605, 151 

S.E.2d 641 (1966). 
The clear meaning of this section is that 

during daylight hours a red flag shall be 
displayed from the end of the projecting 
load so that there shall be visible to a user of 
the highway following the vehicle at least 12 
inches of the flag’s length and 12 inches of the 
flag’s width. Ratliff v. Duke Power Co., 268 N.C. 
605, 151 S.E.2d 641 (1966). 
The requirement of this section is not 

met by draping a red flag over the top of 
the load so that only a fringe of it is visible to 
one following the vehicle upon the highway. 
Ratliff v. Duke Power Co., 268 N.C. 605, 151 

S.E.2d 641 (1966). 
Violation of Section as Negligence. — 

Violation of this section during the daylight 

hours, by failure to comply with its require- 

ments applicable to such time, is negligence. 

Ratliff v. Duke Power Co., 268 N.C. 605, 151 

S.E.2d 641 (1966). 
Violation of this section by failure to display 

at night a light, such as is required hereby, is 
negligence. Ratliff v. Duke Power Co., 268 N.C. 
605, 151 S.E.2d 641 (1966). 

Failure of defendant to display a red light at 
the end of lumber which extended more than 
four feet beyond the rear of the bed or body of 
the truck, plainly visible under normal atmo- 
spheric conditions at least 200 feet from the 
rear of the truck, between one-half hour after 

sunset and one-half hour before sunrise, as 

required by this section, was negligence. Weavil 
v. Myers, 243 N.C. 386, 90 S.E.2d 733 (1956). 

As to former law, see Williams vy. 

Frederickson Motor Express Lines, 198 N.C. 
193, 151 S.E. 197 (1930). 
Applied in Bumgardner v. Allison, 238 N.C. 

621, 78 S.E.2d 752 (1953). 
Cited in C. C. T. Equip. Co. v. Hertz Corp., 

256 N.C. 277, 123 S.E.2d 802 (1962). 

455 



§20-117.1 CH. 20. MOTOR VEHICLES §20-118 

§ 20-117.1. Requirements for mirrors and fuel container. 

(a) Rear-Vision Mirrors. — Every bus, truck, and truck tractor with a 
GVWR of 10,001 pounds or more shall be equipped with two rear-vision 
mirrors, one at each side, firmly attached to the outside of the motor vehicle, 
and located as to reflect to the driver a view of the highway to the rear and 
along both sides of the vehicle. Only one outside mirror shall be required, on 
the driver’s side, on trucks which are so constructed that the driver also has a 
view to the rear by means of an interior mirror. In driveaway-towaway 
operations, a driven vehicle shall have at least one mirror furnishing a clear 
view to the rear, and if the interior mirror does not provide the clear view, an 
additional mirror shall be attached to the left side of the driven vehicle to 
provide the clear view to the rear. 

(b) Fuel Container Not to Project. — No part of any fuel tank or container or 
intake pipe shall project beyond the sides of the motor vehicle. (1949, c. 1207, 
Srlenl951 rere19 268 11955,'c) 1157 ):ss: 17 4; (99 T (ch 113s. loc 2761s om 

§ 20-118. Weight of vehicles and load. 

(a) For the purposes of this section, the following definitions shall apply: 
(1) Single-axle weight. — The gross weight transmitted by all wheels 

whose centers may be included between two parallel transverse 
vertical planes 40 inches apart, extending across the full width of the 
vehicle. 

(2) Tandem-axle weight. — The gross weight transmitted to the road by 
two or more consecutive axles whose centers may be included between 
parallel vertical planes spaced more than 40 inches and not more than 
96 inches apart, extending across the full width of the vehicle. 

(3) Axle group. — Any two or more consecutive axles on a vehicle or 
combination of vehicles. 

(4) Gross weight. — The weight of any single axle, tandem axle, or axle 
group of a vehicle or combination of vehicles plus the weight of any 
load thereon. 

(5) Light-traffic roads. — Any highway on the State Highway System, 
excepting routes designated I, U.S. or N.C., posted by the Department 
of Transportation to limit the axle weight below the statutory limits. 

(b) The following weight limitations shall apply to vehicles operating on the 
highways of the State: 

(1) The single-axle weight of a vehicle or combination of vehicles shall not 
exceed 20,000 pounds. 

(2) The tandem-axle weight of a vehicle or combination of vehicles shall 
not exceed 38,000 pounds. 

(3) The gross weight imposed upon the highway by any axle group of a 
vehicle or combination of vehicles shall not exceed the maximum 
weight given for the respective distance between the first and last axle 
of the group of axles measured longitudinally to the nearest foot as set 
forth in the following table: 

Distance Maximum Weight in Pounds for any Group of Two 
Between or More Consecutive Axles 
Axles* 2 Axles 3 Axles 4 Axles 5 Axles 6 Axles 7 Axles 
4 38000 
5 38000 
6 38000 
7 38000 

8 or 

less 38000 38000 
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Distance Maximum Weight in Pounds for any Group of Two 
Between or More Consecutive Axles 
Axles* 2 Axles 3 Axles 4 Axles 5 Axles 6 Axles 7 Axles 
more 
than 8 38000 42000 
9 39000 42500 

10 40000 43500 
11 44000 
12 45000 50000 
13 45500 50500 
14 46500 51500 

15 477000 52000 
16 | 48000 52500 58000 
17 48500 53500 58500 
18 49500 54000 59000 
19 50000 54500 60000 
20 51000 55500 60500 66000 
21 51500 56000 61000 66500 
22 52500 56500 61500 67000 
a 53000 57500 62500 68000 
24 54000 58000 63000 68500 74000 
25 54500 58500 63500 69000 74500 
26 55500 59500 64000 69500 75000 
27 56000 60000 65000 70000 75500 
28 57000 60500 65500 71000 76500 
29 57500 61500 66000 71500 77000 
30 58500 62000 66500 72000 77500 
ay 59000 62500 67500 72500 78000 
32 60000 63500 68000 73000 78500 
33 | 64000 68500 74000 79000 

34 64500 69000 74500 80000 

35 65500 70000 75000 
36 66000** ‘70500 75500 
37 66500** 71000 76000 

38 67500** 72000 77000 

39 68000 72500 77500 

40 68500 73000 78000 

41 69500 73500 78500 

42 70000 74000 79000 

43 70500 75000 80000 

44 71500 75500 

45 72000 76000 

46 72500 76500 

47 73500 77500 

48 74000 78000 

49 74500 78500 

50 75500 79000 

51 76000 80000 

52 76500 

53 77500 

54 78000 
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Distance 

Between 

Axles* 

CH. 20. MOTOR VEHICLES §20-118 

Maximum Weight in Pounds for any Group of Two 
or More Consecutive Axles 

2 Axles 3 Axles 4 Axles 5 Axles 6 Axles 7 Axles 
78500 
79500 
80000 

* Distance in Feet Between the Extremes of any Group of Two or More 
Consecutive Axles. 

** See exception in G.S. 20-118(c)(1). 
(4) The Department of Transportation may establish light-traffic roads 

and further restrict the axle weight limit on such light-traffic roads 
lower than the statutory limits. The Department of Transportation 
shall have authority to designate any highway on the State Highway 
System, excluding routes designated by I, U.S. and N.C., as a 
light-traffic road when in the opinion of the Department of Transpor- 
tation, such road is inadequate to carry and will be injuriously 
affected by vehicles using the said road carrying the maximum axle 
weight. All such roads so designated shall be conspicuously posted as 
light-traffic roads and the maximum axle weight authorized shall be 
displayed on proper signs erected thereon. 

(c) Exceptions. — The following exceptions apply to G.S. 20-118(b) and 
20-118(e). 

(1) Two consecutive sets of tandem axles may carry a gross weight of 
34,000 pounds each without penalty provided the overall distance 
between the first and last axles of the consecutive sets of tandem axles 
is 36 feet or more. 

(2) When a vehicle is operated in violation of G.S. 20-118(b)(1), 20- 
118(b)(2), or 20-118(b)(3), but the gross weight of the vehicle or 
combination of vehicles does not exceed that permitted by G.S. 
20-118(b)(3), the owner of the vehicle shall be permitted to shift the 
load within the vehicle, without penalty, from one axle to another to 
comply with the weight limits in the following cases: 
a. Where the single-axle load exceeds the statutory limits, but does 

not exceed 21,000 pounds. 
b. Where the vehicle or combination of vehicles has tandem axles, but 

the tandem-axle weight does not exceed 40,000 pounds. 
(3) When a vehicle is operated in violation of G.S. 20-118(b)(4) the owner 

of the vehicle shall be permitted, without penalty, to shift the load 
within the vehicle from one axle to another to comply with the weight 
limits where the single-axle weight does not exceed the posted limit by 
2,500 pounds. 

(4) A truck or other motor vehicle shall be exempt from such light-traffic 
road limitations provided for pursuant to G.S. 20-118(b)(4), when 
transporting supplies, material or equipment necessary to carry out a 
farming operation engaged in the production of meats and agricul- 
tural crops and livestock or poultry by-products or a business engaged 
in the harvest or processing of seafood when the destination of such 
vehicle and load is located solely upon said light-traffic road. 

(5) The light-traffic road limitations provided for pursuant to subdivision 
(b)(4) of this section do not apply to a vehicle while that vehicle is 
transporting only the following from its point of origin on a light- 
traffic road to either one of the two nearest highways that is not a 
light-traffic road: 
a. Processed or unprocessed seafood transported from boats or any 

other point of origin to a processing plant or a point of further 
distribution. 
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b. Meats or agricultural crop products transported from a farm to 
first market. 

c. Forest products originating and transported from a farm or from 
woodlands to first market without interruption or delay for 
further packaging or processing after initiating transport. 

d. pute or poultry transported from their point of origin to first 
market. 

e. Livestock by-products or poultry by-products transported from 
their point of origin to a rendering plant. 

f. Recyclable material transported from its point of origin to a 
scrap-processing facility for processing. As used in this subpart, 
the terms “recyclable material” and “processing” have the same 
meaning as in G.S. 130A-290(a). 

g. Garbage collected by the vehicle from residences or garbage 
dumpsters if the vehicle is fully enclosed and is designed specif- 
ically for collecting, compacting, and hauling garbage from resi- 
dences or from garbage dumpsters. As used in this subpart, the 
term “garbage” does not include hazardous waste as defined in 
G.S. 130A-290(a), spent nuclear fuel regulated under G.S. 20- 
167.1, low-level radioactive waste as defined in G.S. 104E-5, or 
radioactive material as defined in G.S. 104E-5. 

h. Treated sludge collected from a wastewater treatment facility. 
i. Apples when transported from the orchard to the first processing or 

packing point. 
j. Trees grown as Christmas trees from the field, farm, stand, or grove 

to first processing point. 
(6) A truck or other motor vehicle shall be exempt from such light-traffic 

road limitations provided by G.S. 20-118(b)(4) when such motor 
vehicles are owned, operated by or under contract to a public utility, 
electric or telephone membership corporation or municipality and 

such motor vehicles are used in connection with installation, restora- 

tion or emergency maintenance of utility services. 
(7) Awrecker may tow a disabled vehicle or combination of vehicles in an 

emergency to the nearest feasible point for parking or storage without 

being in violation of G.S. 20-118 provided that the wrecker and towed 

vehicle or combination of vehicles otherwise meet all requirements of 

this section. 
(8) A firefighting vehicle operated by any member of a municipal or rural 

fire department in the performance of his duties, regardless of 

whether members of that fire department are paid or voluntary and 

any vehicle of a voluntary lifesaving organization, when operated by 

a member of that organization while answering an official call shall be 

exempt from such light-traffic road limitations provided by Goer 

20-118(b)(4). 
(9) Repealed by Session Laws 1993 (Reg. Sess., 1994), c. 761, s. 12. 

(10) Fully enclosed motor vehicles designed specifically for collecting, 

compacting and hauling garbage from residences, or from garbage 

dumpsters shall, when operating for those purposes, be allowed a 

single axle weight not to exceed 23,500 pounds on the steering axle on 

vehicles equipped with a boom, or on the rear axle on vehicles loaded 

from the rear. This exemption shall not apply to vehicles operating on 

interstate highways, vehicles transporting hazardous waste as de- 

fined in G.S. 130A-290(a)(8), spent nuclear fuel regulated under G.5. 

90-167.1, low-level radioactive waste as defined in G.S. 104E-5(9a), or 

radioactive material as defined in G.S. 104E-5(14). 

(11) A truck or other motor vehicle shall be exempt for light-traffic road 

limitations issued under subdivision (b)(4) of this section when 
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transporting heating fuel for on-premises use at a destination located 
on the light-traffic road. 

(12) Subsections (b) and (e) of this section do not apply to a vehicle that (1) 
is hauling agricultural crops from the farm where they were grown to 
first market, (ii) is within 35 miles of that farm, (iii) does not operate 
on an interstate highway or posted bridge while hauling the crops, 
and meets one of the following descriptions: 
a. Is a five-axle combination with a gross weight of no more than 

90,000 pounds, a single-axle weight of no more than 22,000 
pounds, a tandem-axle weight of no more than 42,000 pounds, 
and a length of at least 51 feet between the first and last axles of 
the combination. 

b. Repealed by Session Laws 1993 (Reg. Sess., 1994), c. 761, s. 13. 
c. Is a four-axle combination with a gross weight that does not exceed 

the limit set in subdivision (b)(3) of this section, a single-axle 
weight of no more than 22,000 pounds, and a tandem-axle weight 
of no more than 42,000 pounds. 

(13) Vehicles specifically designed for fire fighting that are owned by a 
municipal or rural fire department. This exception does not apply to 
vehicles operating on interstate highways. 

(14) Subsections (b) and (e) of this section do not apply to a vehicle that 
meets all of the conditions below, but all other enforcement provisions 
of this Article remain applicable: 
a. Is hauling aggregates from a distribution yard or a State-permitted 

production site within a North Carolina county contiguous to the 
North Carolina State border to a destination in another state 
adjacent to that county as verified by a weight ticket in the 
driver’s possession and available for inspection by enforcement 
personnel. 

b. Does not operate on an interstate highway or posted bridge. 
c. Does not exceed 69,850 pounds gross vehicle weight and 53,850 

pounds per axle grouping for tri-axle vehicles. For purposes of 
this subsection, a tri-axle vehicle is a single power unit vehicle 
with a three consecutive axle group on which the respective 
distance between any two consecutive axles of the group, mea- 
sured longitudinally center to center to the nearest foot, does not 
exceed eight feet. For purposes of this subsection, the tolerance 
provisions of subsection (h) of this section do not apply, and 
vehicles must be licensed in accordance with G.S. 20-88. 

d. pepean ed by Session Laws 2001-487, s. 10, effective December 16, 

(d) The Department of Transportation is authorized to abrogate certain 
exceptions. The exceptions provided for in G.S. 20-118(c)(4) and 20-118(c)(5) as 
applied to any light-traffic road may be abrogated by the Department of 
Transportation upon a determination of the Department of Transportation 
that undue damage to such light-traffic road is resulting from such vehicles 
exempted by G.S. 20-118(c)(4) and 20-118(c)(5). In those cases where the 
exemption to the light-traffic roads are abrogated by the Department of 
Transportation, the Department shall post the road to indicate no exemptions. 

(e) Penalties. — 
(1) Except as provided in subdivision (2) of this subsection, for each 

violation of the single-axle or tandem-axle weight limits set in 
subdivision (b)(1), (b)(2), or (b)(4) of this section, the Department of 
Transportation shall assess a civil penalty against the owner or 
registrant of the vehicle in accordance with the following schedule: for 
the first 1,000 pounds or any part thereof, four cents (4¢) per pound; 
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for the next 1,000 pounds or any part thereof, six cents (6¢) per pound; 
and for each additional pound, ten cents (10¢) per pound. These 
penalties apply separately to each weight limit violated. In all cases of 
violation of the weight limitation, the penalty shall be computed and 
ppecened on each pound of weight in excess of the maximum permit- 
ted. 

(2) The penalty for a violation of the single-axle or tandem-axle weight 

| limits by a vehicle that is transporting an item listed in subdivision 
(c)(5) of this section is one-half of the amount it would otherwise be 
under subdivision (1) of this subsection. 

(3) If an axle-group weight of a vehicle exceeds the weight limit set in 

subdivision (b)(3) of this section plus any tolerance allowed in subsec- 

tion (h) of this section, the Department of Transportation shall assess 

a civil penalty against the owner or registrant of the motor vehicle. 

The penalty shall be assessed on the number of pounds by which the 

axle-group weight exceeds the limit set in subdivision (b)(3), as 

follows: for the first 2,000 pounds or any part thereof, two cents (2¢) 

per pound; for the next 3,000 pounds or any part thereof, four cents 

(4¢) per pound; for each pound in excess of 5,000 pounds, ten cents 

(10¢) per pound. Tolerance pounds in excess of the limit set in 

subdivision (b)(3) are subject to the penalty if the vehicle exceeds the 

tolerance allowed in subsection (h) of this section. These penalties 

apply separately to each axle-group weight limit violated. 

(4) The penalty for a violation of an axle-group weight limit by a vehicle 

that is transporting an item listed in subdivision (c)(5) of this section 

is one-half of the amount it would otherwise be under subdivision (3) 

of this subsection. 
(5) A violation of a weight limit in this section is not punishable under 

G.S. 20-176. 
(f) Repealed by Session Laws 1993 (Reg. Sess., 1994), c. 761, s. 19. 

(g) General Statutes 20-118 shall not be construed to permit the gross 

weight of any vehicle or combination in excess of the safe load carrying 

capacity established by the Department of Transportation on any bridge 

pursuant to G.S. 136-72. 
(h) Tolerance. — A vehicle may exceed maximum and the inner axle-group 

weight limitations set forth in subdivision (b)(3) of this section by a tolerance 

of ten percent (10%). This exception does not authorize a vehicle to exceed 

either the single-axle or tandem-axle weight limitations set forth in subdivi- 

sions (b)(1) and (b)(2) of this section, or the maximum gross weight limit of 

80,000 pounds. This exception does not apply to bridges posted under G.S. 

136-72 or to vehicles operating on interstate highways. The tolerance allowed 

under this subsection does not authorize the weight of a vehicle to exceed the 

weight for which that vehicle is licensed under G.S. 20-88. No tolerance on the 

single-axle weight or the tandem-axle weight provided for in subdivisions 

(b)(1) and (b)(2) of this section shall be granted administratively or otherwise. 

The Department of Transportation shall report back to the Transportation 

Oversight Committee and to the General Assembly on the effects of the 

tolerance granted under this section, any abuses of this tolerance, and any 

suggested revisions to this section by that Department on or before May 1, 

1998. 
(i) Repealed by Session Laws 1993 (Reg. Sess., 1994), c. 761, s. 16. 

(j) Repealed by Session Laws 1987, c. 392. 

(k) From September 1 through March 1 of each year, a vehicle which is 

equipped with a self-loading bed and which is designed and used exclusively to 

transport compressed seed cotton from the farm to a cotton gin may operate on 

the highways of the State, except interstate highways, with a tandem-axle 
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weight not exceeding 44,000 pounds. Such vehicles shall be exempt from 
light-traffic road limitations only from point of origin on the light-traffic road 
to the nearest State-maintained road which is not posted to prohibit the 
transportation of statutory load limits. This exemption does not apply to 
restricted, posted bridge structures. (1937, c. 407, s. 82; 1943, c. 213, s. 2; ce. 
726, 784; 1945, c. 242, s. 2; c. 569, s. 2; c. 576, s. 7; 1947, c. 1079; 1949, c. 1207, 
s. 2; 1951, c. 495, s. 2; c. 942, s. 1; c. 1013, ss. 5, 6, 8; 1953, cc. 214, 1092; 1959, 
c. 872; c. 1264, s. 6; 1963, c. 159; c. 610, ss. 3-5; c. 702, s. 5; 1965, cc. 483, 1044; 
1969, c. 537; 1973, c. 507, s. 5; c. 1449, ss. 1, 2; 1975, c. 325; c. 373, s. 2; c. 716, 
s. 5; c. 735; c. 736, ss. 1-3; 1977, c. 461; c. 464, s. 34; 1977, 2nd Sess., c. 1178; 
1981, c. 690, ss. 27, 28; c. 726; c. 1127, s. 53.1; 1983, c. 407; c. 724, s. 1; 1983 
(Reg. Sess., 1984), c. 1116, ss. 105-109; 1985, c. 54; c. 274; 1987, c. 392; c. 707, 
ss. 1-4; 1991, c. 202, s. 1; 1991 (Reg. Sess., 1992), c. 905, s. 1; 1993, c. 426, ss. 
1, 2; c. 470, s. 1; c. 533, s. 11; 1993 (Reg. Sess., 1994), c. 761, ss. 10-16; 1995, c. 
109, s. 3; c. 163, s. 4; c. 332, ss. 1-3 ; c. 509, s. 135.1(b); 1995 (Reg. Sess., 1996), 
c. 756, s. 29; 1997-354, s. 1; 1997-373, s. 1; 1997-466, s. 2; 1998-149, ss. 8, 9, 9.1; 
1998-177, s. 1; 1999-452, s. 23; 2000-57, s. 1; 2001-487, ss. 10, 50(e).) 

Editor’s Note. — Session Laws 1987, c. 707, 
s. 5, which added (c)(10), provided that the act 
would not apply to bridges posted pursuant to 
§ 136-72 and to Interstate Highways. 

Effect of Amendments. — Session Laws 
2000-57, s. 1, effective July 1, 2000, added 
subdivision (c)(14). 

Session Laws 2001-487, s. 10, effective De- 

cember 16, 2001, substituted “the conditions 
below, but all other enforcement provisions of 
this Article remain applicable” for “the follow- 
ing conditions” at the end of the introductory 
language of subdivision (c)(14); and deleted 

subdivision (c)(14)d, which read, “All other en- 
forcement provisions of this Article remain ap- 
plicable.” 

Session Laws 2001-487, s. 50(e), effective 
December 16, 2001, substituted “another state 
adjacent to that county” for “an adjacent state” 
in subdivision (c)(14)a; and in subdivision 
(c)(14)c, substituted “single power unit vehicle” 
for “single unit vehicle” in the second sentence 
and added “and vehicles must be licensed in 
accordance with G.S. 20-88” at the end of the 
last sentence. 

CASE NOTES 

The penalties prescribed in this section 
are deemed a “tax” under § 20-96 and qualify 
as “any tax” as used in § 20-91.1. Cedar Creek 

Enters., Inc. v. State Dep’t of Motor Vehicles, 
290 N.C. 450, 226 S.E.2d 336 (1976). 

Invalid Penalty. — Where the DMV as- 
sessed a penalty for operating a vehicle on the 
highways with a gross weight in excess of that 
allowed under the license obtained pursuant to 

§ 20-96, but not in excess of the maximum axle 
weight limits, and such penalty was not autho- 
rized by this section, such penalty violated N.C. 
Const., Art. IV, §§ 1 and 3, since there was no 
reasonable necessity for conferring absolute 
judicial discretion in the DMV. Young’s Sheet 
Metal & Roofing, Inc. v. Wilkins, 77 N.C. App. 
180, 334 S.E.2d 419 (1985), decided prior to the 
1985 amendment to § 20-96. 

OPINIONS OF ATTORNEY GENERAL 

The penalties provided in former subdi- 
visions (c)(5) and (c)(12) of this section are 
mandatory. — See opinion of Attorney Gen- 
eral to Mr. J.F. Alexander, 44 N.C.A.G. 307 
(1975). 
A truck equipped with a total of four 

axles operating with one of the axles (air bag) 
in a raised position and not carrying any load is 
subject to the penalties prescribed by law if the 
weight of the truck exceeds the permissible 

limit for three axles. See opinion of Attorney 
General to Mr. J.G. Wilson, Director, License, 
Theft & Weight Enforcement, Division of Motor 
Vehicles, 52 N.C.A.G. 126 (1983). 

Military vehicles being operated pursu- 
ant to military orders are not subject to 
subsection (b) of this section. See opinion of 
Attorney General to Col. L. M. Brinkley, Divi- 
sion of National Guard, 53 N.C.A.G. 54 (1984). 
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§ 20-118.1. Officers may weigh vehicles and require over- 
loads to be removed. 

A law enforcement officer may stop and weigh a vehicle to determine if the 
vehicle’s weight is in compliance with the vehicle’s declared gross weight and 
the weight limits set in this Part. The officer may require the driver of the 
vehicle to drive to a scale located within five miles of where the officer stopped 
the vehicle. 
Any person operating a vehicle or a combination of vehicles having a GVWR 

of 10,001 pounds or more or any vehicle transporting hazardous materials that 
is required to be placarded under 49 C.F.R. § 171-180 must enter a permanent 
weigh station or temporary inspection or weigh site as directed by duly erected 
signs or an electronic transponder for the purpose of being electronically 
screened for compliance, or weighed, or inspected. 

If the vehicle’s weight exceeds the amount allowable, the officer may detain 
the vehicle until the overload has been removed. Any property removed from a 
vehicle because the vehicle was overloaded is the responsibility of the owner or 

operator of the vehicle. The State is not liable for damage to or loss of the 
removed property. 

Failure to permit a vehicle to be weighed or to remove an overload is a 

misdemeanor of the Class set in G.S. 20-176. An officer must weigh a vehicle 

with a scale that has been approved by the Department of Agriculture and 

Consumer Services. (1927, c. 148, s. 37; 1949, c. 1207, s. 3; 1951, c. 1013, s. 4; 

1979, c. 436, ss. 1, 2; 1981 (Reg. Sess., 1982), c. 1259, s. 2; 1993, c. 539, s. 356; 

athe Ex. Sess., c. 24, s. 14(c); 1995, c. 109, s. 4; 1997-261, s. 109; 2001-487, s. 

50(f).) 

Effect of Amendments. — Session Laws 
2001-487, s. 50(f), effective December 16, 2001, 
inserted the present second paragraph. 

§ 20-118.2. Authority to fix higher weight limitations at 

reduced speeds for certain vehicles. 

The Department of Transportation is hereby authorized and empowered to 

fix higher weight limitations at reduced speeds for vehicles used in transport- 

ing property when the point of origin or destination of the motor vehicles is 

located upon any light traffic highway, county road, farm-to-market road, or 

any other roads of the secondary system only and/or to the extent only that the 

motor vehicle is necessarily using said highway in transporting the property 

from the bona fide point of origin of the property being transported or to the 

bona fide point of destination of said property and such weights may be 

different from the weight of those vehicles otherwise using such roads. (1951, 

c. 1013, s. 7A; 1957, c. 65, s. 11; 1973, c. 507, s. 5; 1977, c. 464, s. 34.) 

§ 20-118.3. Vehicle or combination of vehicles operated 

without registration plate subject to civil pen- 

alty. 

Any vehicle or combination of vehicles being operated upon the highway of 

this State either by a resident or nonresident without having been issued 

therefor a registration plate by the appropriate jurisdiction shall be subject to 

a civil penalty equal to the North Carolina annual fee for the gross weight of 

the vehicle and in addition thereto the license fee applicable for the remainder 

of the current registration year, provided a nonresident shall pay the North 

Carolina license fee or furnish satisfactory proof of payment of required 
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registration fee to its base jurisdiction. The civil penalties provided for in this 
section shall not be enforceable through criminal sanctions and the provisions 
of G.S. 20-176 shall not apply to this section. (1981 Reg. Sess., 1982, c. 1259, s. 
1s) 

CASE NOTES 

Cited in Young’s Sheet Metal & Roofing, Inc. 
v. Wilkins, 77 N.C. App. 180, 334 S.E.2d 419 
(1985). 

§ 20-119. Special permits for vehicles of excessive size, 
weight, or number of units; fees. 

(a) The Department of Transportation may, in their discretion, upon appli- 
cation, for good cause being shown therefor, issue a special permit in writing 
authorizing the applicant to operate or move a vehicle of a size or weight or 
number of units exceeding a maximum specified in this Article upon any 
highway under the jurisdiction and for the maintenance of which the body 
granting the permit is responsible. However, the Department is not authorized 
to issue any permit to operate or move over the State highways twin trailers, 
commonly referred to as double bottom trailers. Every such permit shall be. 
carried in the vehicle to which it refers and shall be open to inspection by any 
peace officer. The authorities in any incorporated city or town may grant 
permits in writing and for good cause shown, authorizing the applicant to move 
a vehicle over the streets of such city or town, the size or weight exceeding the 
maximum expressed in this Article. The Department of Transportation shall 
issue rules to implement this section, but no rule shall provide that the permits 
issued pursuant to this section may be invalidated by law enforcement 
personnel. 

(b) Upon the issuance of a special permit for an oversize or overweight 
vehicle by the Department of Transportation in accordance with this section, 
the applicant shall pay to the Department for a single trip permit a fee of 
twelve dollars ($12.00) for each dimension over lawful dimensions, including 
height, length, width, and weight up to 132,000 pounds. For overweight 
vehicles, the applicant shall pay to the Department for a single trip permit in 
addition to the fee imposed by the previous sentence a fee of three dollars 
($3.00) per 1,000 pounds over 132,000 pounds. 
Upon the issuance of an annual permit for a single vehicle, the applicant 

shall pay a fee in accordance with the following schedule: 

Commodity: Annual Fee: 
Annual Permit to Move House Trailers $200.00 
Annual Permit to Move Other Commodities $100.00 

In addition to the fees set out in this subsection, applications for permits that 
require an engineering study for pavement or structures or other special 
conditions or considerations shall be accompanied by a nonrefundable appli- 
cation fee of one hundred dollars ($100.00). 

This subsection does not apply to farm equipment or machinery being used 
at the time for agricultural purposes, nor to the moving of a house as provided 
for by the license and permit requirements of Article 16 of this Chapter. Fees 
will not be assessed for permits for oversize and overweight vehicles issued to 
any agency of the United States Government or the State of North Carolina, its 
agencies, institutions, subdivisions, or municipalities if the vehicle is regis- 
tered in the name of the agency. 

(b1) Neither the Department nor the Board may require review or renewal 
of annual permits, with or without fee, more than once per calendar year. 
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(c) Nothing in this section shall require the Department of Transportation to 
issue any permit for any load. 

(d) For each violation of any of the terms or conditions of a special permit 
issued under this section the Department of Transportation may assess a 
separate civil penalty against the registered owner of the vehicle as follows: 

(1) A fine of five hundred dollars ($500.00) for any of the following: 
operating without a permit, moving a load off the route specified in the 
permit, falsifying information to obtain a permit, failing to comply 
with dimension restrictions of a permit, or failing to comply with 
escort vehicle requirements. 

(2) A fine of two hundred fifty dollars ($250.00) for moving loads beyond 
the distance allowances of an annual permit covering the movement of 
house trailers from the retailer’s premises or for operating in violation 
of time of travel restrictions. 

(3) A fine of one hundred dollars ($100.00) for any other violation of the 
permit conditions or requirements imposed by applicable regulations. 

The Department of Transportation may refuse to issue additional permits or 
suspend existing permits if there are repeated violations of subdivision (1) or 
(2) of this subsection. 

(e) It is the intent of the General Assembly that the permit fees provided in 
G.S. 20-119 shall be adjusted periodically to assure that the revenue generated 
by the fees is equal to the cost to the Department of administering the 
Oversize/overweight Permit Unit Program within the Division of Highways. At 
least every two years, the Department shall review and compare the revenue 
generated by the permit fees and the cost of administering the program, and 
shall report to the Joint Legislative Transportation Oversight Committee 
created in G.S.120-70.50 its recommendations for adjustments to the permit 
fees to bring the revenues and the costs into alignment. 

(f) The Department of Transportation shall issue rules to establish an escort 
driver training and certification program for escort vehicles accompanying 
oversize/overweight loads. Any driver operating a vehicle escorting an over- 
size/overweight load shall meet any training requirements and obtain certifi- 
cation under the rules issued pursuant to this subsection. These rules may 
provide for reciprocity with other states having similar escort certification 
programs. Certification credentials for the driver of an escort vehicle shall be 

carried in the vehicle and be readily available for inspection by law enforce- 

ment personnel. (1937, c. 407, s. 83; 1957, c. 65, s. 11; 1959, c. 1129; 1978, c. 

507, s. 5; 1977, c. 464, s. 34; 1981, c. 690, ss. 31, 32; c. 736, ss. 1, 2; 1989, c. 54; 

1991, c. 604, ss. 1, 2; c. 689, s. 334; 1993, c. 539, s. 357; 1994, Ex. Sess., c. 24, 

s. 14(c); 2000-109, ss. 7(a), 7(f), 7(g); 2001-424, s. 27.10.) 

Editor’s Note. — Session Laws 2000-109, s. 
7(g), was codified as subsection (e) of this sec- 
tion at the direction of the Revisor of Statutes, 
effective July 13, 2000. Pursuant to Session 
Laws 2000-109, s. 10(g), the first report re- 
quired by s. 7(g) is due December 1, 2002. 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001’.” 

Session Laws 
severability clause. 

21-424, 08.2600.) Dae 

Effect of Amendments. — Session Laws 

2000-109, s. 7(a), effective July 13, 2000, re- 

wrote subsection (d). 

Session Laws 2000-109, s. 7(f), effective Oc- 

tober 1, 2000, rewrote subsection (b). 

Session Laws 2000-109, s. 7(g), effective July 
13, 2000, added subsection (e). See editor’s 

note. 

Session Laws 2001-424, s. 27.10, effective 

July 1, 2001, added subsection (f). 
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CASE NOTES 

This section was enacted for the protec- 
tion of the traveling public. Lyday v. South- 
ern Ry,,.2030 N.G..687, 117 S.H.2d 778 (1961). 

Failure to Obtain Permit as Negligence 
Per Se. — The failure to obtain a permit to 
operate oversize or overweight vehicles in vio- 
lation of this section is negligence per se. Byers 
v. Standard Concrete Prods. Co., 268 N.C. 518, 

151 S.E.2d 38 (1966). 
Whether violation of this section by 

plaintiff constitutes contributory negli- 
gence depends on whether or not such viola- 

mate causes, of the damages suffered by 
plaintiff. Lyday v. Southern Ry., 253 N.C. 687, 
117-5. h 20. / 18.1961), 

Vehicles transporting poles in the day- 
time are exempt from the requirements of 
§ 20-116(e), and therefore during the daytime 
it is not negligence per se to transport without 

a special permit a 40-foot pole on a trailer. 
Ratliff v. Duke Power Co., 268 N.C. 605,151 
S.E.2d 641 (1966). 

Cited in C & H Transp. Co. v. North Carolina 
DMV, 34 N.C. App. 616, 239 S.E.2d 309 (1977). 

tion is a proximate cause, or one of the proxi- 

§ 20-120. Operation of flat trucks on State highways reg- 
ulated; trucks hauling leaf tobacco in barrels 
or hogsheads. 

It shall be unlawful for any person, firm or corporation to operate, or have 
operated on any public highway in the State any open, flat truck loaded with 
logs, cotton bales, boxes or other load piled on said truck, without having the 
said load securely fastened on said truck. 

It shall be unlawful for any firm, person or corporation to operate or permit 
to be operated on any highway of this State a truck or trucks on which leaf 
tobacco in barrels or hogsheads is carried unless each section or tier of such 
barrels or hogsheads are reasonably securely fastened to such truck or trucks 
by metal chains or wire cables, or manila or hemp ropes of not less than 
five-eighths inch in diameter, to hold said barrels or hogsheads in place under 
any ordinary traffic or road condition: Provided that the provisions of this 
paragraph shall not apply to any truck or trucks on which the hogsheads or 
barrels of tobacco are arranged in a single layer, tier, or plane, it being the 
intent of this paragraph to require the use of metal chains or wire cables only 
when barrels or hogsheads of tobacco are stacked or piled one upon the other 
on a truck or trucks. Nothing in this paragraph shall apply to trucks engaged 
in transporting hogsheads or barrels of tobacco between factories and storage 
houses of the same company unless such hogsheads or barrels are placed upon 
the truck in tiers. In the event the hogsheads or barrels of tobacco are placed 
upon the truck in tiers same shall be securely fastened to the said truck as 
hereinbefore provided in this paragraph. 
Any person violating the provisions of this section shall be guilty of a Class 

2 misdemeanor. (1939, c. 114; 1947, c. 1094; 1953, c. 240; 1993, c. 539; s. 358; 
1994, Ex. Sess., c. 24, s. 14(c).) 

§ 20-121. When authorities may restrict right to use high- 
ways. 

The Department of Transportation or local authorities may prohibit the 
operation of vehicles upon or impose restrictions as to the weight thereof, for 
a total period not to exceed 90 days in any one calendar year, when operated 
upon any highway under the jurisdiction of and for the maintenance of which 
the body adopting the ordinance is responsible, whenever any said highway by 
reason of deterioration, rain, snow or other climatic conditions will be damaged 
unless the use of vehicles thereon is prohibited or the permissible weights 
thereof reduced. The local authority enacting any such ordinance shall erect, or 
cause to be erected and maintained, signs designating the provisions of the 
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ordinance at each end of that portion of any highway to which the ordinance is 
applicable, and the ordinance shall not be effective until or unless such signs 
are erected and maintained. (1937, c. 407, s. 84; 1957, c. 65, s. 11; 1973, c. 507, 
§:°5;, 1977,.c. 464, .s. 34.) 

Cross References. — As to powers of mu- 
nicipal corporations with regard to streets, see 
§ 160A-296 et seq. 

§ 20-121.1. Operation of a low-speed vehicle on certain 
roadways. 

The operation of a low-speed vehicle is authorized with the following 
restrictions: ; 

(1) A low-speed vehicle may be operated only on streets and highways 
where the posted speed limit is 35 miles per hour or less. This does not 
prohibit a low-speed vehicle from crossing a road or street at an 
intersection where the road or street being crossed has a posted speed 
limit of more than 35 miles per hour. 

(2) A low-speed vehicle shall be equipped with headlamps, stop lamps, 
turn signal lamps, tail lamps, reflex reflectors, parking brakes, 
rearview mirrors, windshields, windshield wipers, speedometer, seat 
belts, and a vehicle identification number. 

(3) A low-speed vehicle shall be registered and insured in accordance with 
G.S. 20-50 and G.S. 20-309. 

(4) The Department of Transportation may prohibit the operation of 
_ low-speed vehicles on any road or highway if it determines that the 

prohibition is necessary in the interest of safety. 
(5) Low-speed vehicles must comply with the safety standards in 49 

C.F.R. § 571.500. (2001-356, s. 5.) 

Editor’s Note. — Session Laws 2001-356, s. 
7, makes this section effective August 1, 2001. 

§ 20-122. Restrictions as to tire equipment. 

(a) No vehicle will be allowed to move on any public highway unless 

equipped with tires of rubber or other resilient material which depend upon 

compressed air, for support of a load, except by special permission of the 

Department of Transportation which may grant such special permits upon a 

showing of necessity. This subsection shall have no application to the move- 

ment of farm vehicles on highways. 
(b) No tire on a vehicle moved on a highway shall have on its periphery any 

block, stud, flange, cleat or spike or any other protuberance of any material 

other than rubber which projects beyond the tread of the traction surface of the 

tire, except that it shall be permissible to use farm machinery with tires having 

protuberances which will not injure the highway and except, also, that it shall 

be permissible to use tire chains of reasonable proportions upon any vehicle 

when required for safety because of snow, ice or other conditions tending to 

cause a vehicle to slide or skid. It shall be permissible to use upon any vehicle 

for increased safety, regular and snow tires with studs which project beyond 

the tread of the traction surface of the tire not more than one sixteenth of an 

inch when compressed. , 
(c) The Department of Transportation or local authorities in their respective 

jurisdictions may, in their discretion, issue special permits authorizing the 

operation upon a highway of traction engines or tractors having movable 
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tracks with transverse corrugation upon the periphery of such movable tracks 
or farm tractors or other farm machinery. 

(d) It shall not be unlawful to drive farm tractors on dirt roads from farm to 
farm: Provided, in doing so they do not damage said dirt roads or interfere with 
traffic. (19387, c. 407, s. 85; 1939, c. 266; 1957, c. 65, s. 11; 1965, c. 435; 1973, c. 
507,180; 19115 4604 503451979 oc, 515%) 

CASE NOTES 

Cited in State Hwy. Comm'n v. Raleigh 
Farmers Mkt., Inc., 263 N.C. 622, 139 S.E.2d 
904 (1965). 

§ 20-122.1. Motor vehicles to be equipped with safe tires. 

(a) Every motor vehicle subject to safety equipment inspection in this State 
and operated on the streets and highways of this State shall be equipped with 
tires which are safe for the operation of the motor vehicle and which do not 
expose the public to needless hazard. Tires shall be considered unsafe if cut so 
as to expose tire cord, cracked so as to expose tire cord, or worn so as to expose 
tire cord or there is a visible tread separation or chunking or the tire has less 
than two thirty-seconds inch tread depth at two or more locations around the 
circumference of the tire in two adjacent major tread grooves, or if the tread 
wear indicators are in contact with the roadway at two or more locations 
around the circumference of the tire in two adjacent major tread grooves: 
Provided, the two thirty-seconds tread depth requirements of this section shall 
not apply to dual wheel trailers. Provided further that as to trucks owned by 
farmers and operated exclusively in the carrying and transportation of the 
owner’s farm products which are approved for daylight use only and which are 
equipped with dual wheels, the tread depth requirements of this section shall 
not apply to more than one wheel in each set of dual wheels. For the purpose 
of this section, the following definitions shall apply: 

(1) “Chunking” — separation of the tread from the carcass in particles 
which may range from very small size to several square inches in 
area. 

(2) “Cord” — strands forming a ply in a tire. 
(3) “Tread” — portion of tire which comes in contact with road. 
(4) “Tread depth” — the distance from the base of the tread design to the 

top of the tread. 
(b) The driver of any vehicle who is charged with a violation of this section 

shall be allowed 15 calendar days within which to bring the tires of such 
vehicle in conformance with the requirements of this section. It shall be a 
defense to any such charge that the person arrested produce in court, or submit 
to the prosecuting attorney prior to trial, a certificate from an official safety 
inspection equipment station showing that within 15 calendar days after such 
arrest, the tires on such vehicle had been made to conform with the require- 
ments of this section or that such vehicle had been sold, destroyed, or 
permanently removed from the highways. Violation of this section shall not 
constitute negligence per se. (1969, c. 378, s. 1; c. 125631985, c:(-93icssida2e) 

Editor’s Note. — Session Laws 1985, c. 93, tires used on farm vehicles which would be 
s.3 provided that the act would not apply tothe _ registered for less than a full calendar year. 
manner in which tread depth is measured on 
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§ 20-123. Trailers and towed vehicles. 

(a) The limitations in G.S. 20-116 on combination vehicles do not prohibit 
the towing of farm trailers not exceeding three in number nor exceeding a total 
length of 50 feet during the period from one-half hour before sunrise until 
one-half hour after sunset when a red flag of at least 12 inches square is 
prominently displayed on the last vehicle. The towing of farm trailers and 
equipment allowed by this subsection does not apply to interstate or federal 
numbered highways. 

(b) No trailer or semitrailer or other towed vehicle shall be operated over the 
highways of the State unless such trailer or semitrailer or other towed vehicle 
be firmly attached to the rear of the towing unit, and unless so equipped that 
it will not snake, but will travel in the path of the vehicle drawing such trailer 
or semitrailer or other towed vehicle, which equipment shall at all times be 
kept in good condition. 

(c) In addition to the requirements of subsections (a) and (b) of this section, 
the towed vehicle shall be attached to the towing unit by means of safety 
chains or cables which shall be of sufficient strength to hold the gross weight 
of the towed vehicle in the event the primary towing device fails or becomes 
disconnected while being operated on the highways of this State if the primary 
towing attachment is a ball hitch. Trailers and semitrailers having locking 
pins or bolts in the towing attachment to prevent disconnection, and the 
locking pins or bolts are of sufficient strength and condition to hold the gross 
weight of the towed vehicle, need not be equipped with safety chains or cables 
unless their operation is subject to the requirements of the Federal Motor 
Carrier Safety Regulations. Semitrailers in combinations of vehicles that are 
equipped with fifth wheel assemblies that include locking devices need not be 
equipped with safety chains or cables. (1937, c. 407, s. 86; 1955, c. 296, s. 3; 
19G63¢.300;1822; 021027; 's. 2; 1965, c: 966; 1971, ¢-639; 1973, c. 507; s. 5; 1975; 
Cerone), 19/7, c. 464.8. 34°°1981 (Reg: Sess., 1982), codl9b 1993 Ne wis: 
1; 1995 (Reg. Sess., 1996), c. 756, s. 15.) 

Editor’s Note. — Session Laws 2001-487, s. 
21(c), repealed Session Laws 1997-148, s. 8, 
which had stated in its introductory language 
that “G.S. 20-123(57) reads as rewritten.” 
There is no subdivision (57) in G.S. 20-123, and 
it appears that the amendment was intended to 

be for G.S. 120-123. The attempted amendment 
would have substituted “G.S. 143B-472.41” for 
“G.S. 143B-426.21” in subdivision (57). 

Legal Periodicals. — For note on State 
regulation of twin-trailer trucks, see 4 
Campbell L. Rev. 127 (1981). , 

CASE NOTES 

One using a vehicle trailer on the public 
highways is required to exercise reason- 
able care, both as to the equipment of the 
trailer and as to the operation of the vehicle to 
which it is attached. Miller v. Lucas, 267 N.C. 1, 
147 S.E.2d 537 (1966). 

In the case of a trailer not controlled in its 
movements by any person thereon, the operator 
of the vehicle to which the trailer is attached 
must exercise reasonable care to see that it is 
properly attached and that the progress of the 
two vehicles does not cause danger or injury. 
Miller v. Lucas, 267 N.C. 1, 147 S.E.2d 537 

(1966). 
Violation of Section as Negligence Per 

Se. — A violation of this section, intended and 

designed to prevent injury to persons or prop- 
erty on the highways, is negligence per se. 
Miller v. Lucas, 267 N.C. 1, 147 S.E.2d 537 

(1966). 
Liability for Injury Caused by Defect in 

Trailer Hitch. — As to liability of the owner of 
a motor vehicle with a trailer attached for loss 
or injury inflicted by reason of a defect in the 
trailer fastening or hitch resulting in the trailer 
breaking loose, see Miller v. Lucas, 267 N.C. 1, 

147 S.E.2d 537 (1966). 

Cited in State v. Gainey, 84 N.C. App. 107, 
351 S.E.2d 819 (1987). 
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§ 20-123.1. Steering mechanism. 

The steering mechanism of every self-propelled motor vehicle operated on 
the highway shall be maintained in good working order, sufficient to enable the 
operator to control the vehicle’s movements and to maneuver it safely. (1957, c. 
1038, s. 3.) 

§ 20-123.2. Speedometer. 

(a) Every self-propelled motor vehicle when operated on the highway shall 
be equipped with a speedometer which shall be maintained in good working 
order. 

(b) Any person violating this section shall have committed an infraction and 
may be ordered to pay a penalty of not more than twenty-five dollars ($25.00). 
No drivers license points, insurance points or premium surcharge shall be 
assessed on or imputed to any party on account of a violation of this section. 
(1989 (Reg. Sess., 1990), c. 822, s. 2.) 

§ 20-124. Brakes. 

(a) Every motor vehicle when operated upon a highway shall be equipped 
with brakes adequate to control the movement of and to stop such vehicle or 
vehicles, and such brakes shall be maintained in good working order and shall 
conform to regulations provided in this section. 

(b) Repealed by Session Laws 1973, c. 1330, s. 39. 
(c) Every motor vehicle when operated on a highway shall be equipped with 

brakes adequate to control the movement of and to stop and hold such vehicle, 
and shall have all originally equipped brakes in good working order, including 
two separate means of applying the brakes. If these two separate means of 
applying the brakes are connected in any way, they shall be so constructed that 
failure of any one part of the operating mechanism shall not leave the motor 
vehicle without brakes. 

(d) Every motorcycle and every motor-driven cycle when operated upon a 
highway shall be equipped with at least one brake which may be operated by 
hand or foot. 

(e) Motor trucks and tractor-trucks with semitrailers attached shall be 
capable of stopping on a dry, hard, approximately level highway free from loose 
material at a speed of 20 miles per hour within the following distances: Thirty 
feet with both hand and service brake applied simultaneously and 50 feet 
when either is applied separately, except that vehicles maintained and 
operated permanently for the transportation of property and which were 
registered in this or any other state or district prior to August, 1929, shall be 
capable of stopping on a dry, hard, approximately level highway free from loose 
material at a speed of 20 miles per hour within a distance of 50 feet with both 
hand and service brake applied simultaneously, and within a distance of 75 
feet when either applied separately. 

(el) Every motor truck and tractor-truck with semitrailer attached, shall be 
equipped with brakes acting on all wheels, except trucks and truck-tractors 
having three or more axles need not have brakes on the front wheels, except 
that when such vehicles are equipped with at least two steerable axles, the 
wheels of one steerable axle need not have brakes. However, such trucks and 
truck-tractors must be capable of complying with the performance require- 
ments of G.S. 20-124(e). 

(f) Every semitrailer, or trailer, or separate vehicle, attached by a drawbar 
or coupling to a towing vehicle, and having a gross weight of two tons, and all 
house trailers of 1,000 pounds gross weight or more, shall be equipped with 
brakes controlled or operated by the driver of the towing vehicle, which shall 
conform to the specifications set forth in subsection (e) of this section and shall 
be of a type approved by the Commissioner. 
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It shall be unlawful for any person or corporation engaged in the business of 
selling house trailers at wholesale or retail to sell or offer for sale any house 
trailer which is not equipped with the brakes required by this subsection. 

This subsection shall not apply to house trailers being used as dwellings, or 
to house trailers not intended to be used or towed on public highways and 
roads. This subsection shall not apply to house trailers with a manufacturer’s 
certificate of origin dated prior to December 31, 1974. 

(g) The provisions of this section shall not apply to any trailer or semitrailer 
when used by a farmer, his tenant, agent, or employee under such circum- 
stances that such trailer or semitrailer is exempt from registration by the 
provisions of G.S. 20-51. 

(h) From and after July 1, 1955, no person shall sell or offer for sale for use 
in motor vehicle brake systems in this State any hydraulic brake fluid of a type 
and brand other than those approved by the Commissioner of Motor Vehicles. 
From and after January 1, 1970, no person shall sell or offer for sale in motor 
vehicle brake systems any brake lining of a type or brand other than those 
approved by the Commissioner of Motor Vehicles. Violation of the provisions of 
this subsection shall constitute a Class 2 misdemeanor. (1937 ClO 748.700. 
1953, c. 1316, s. 2; 1955, c. 1275; 1959, c. 990; 1965, c. 1031; 1967, c. 1188; 1969, 
cc. 787, 866; 1973, c. 1203; c. 1330, s. 39; 1998, c. 539, s. 359; 1994, Ex. Sess., 
c. 24, s. 14(c).) 

CASE NOTES 

Purpose of Section. — This section was 
enacted to promote safe operation of motor 
vehicles on the highways. Stephens v. Southern 
Oil Co., 259 N.C. 456, 131 S.E.2d 39 (1963). 

The purpose of this section is to protect from 
injury all persons using the highway, both oc- 
cupants of the vehicle in question and others. 
Wilcox v. Glover Motors, Inc., 269 N.C. 473, 153 
S.E.2d 76 (1967). 
The language of this section is manda- 

tory. Stephens v. Southern Oil Co., 259 N.C. 
456, 131 S.E.2d 39 (1963). 
But Section Must Be Given Reasonable 

Interpretation. — Although the language of 
this section is mandatory, the statute must be 
given a reasonable interpretation to promote 
its intended purpose. Stephens v. Southern Oil 
Co., 259 N.C. 456, 131 S.E.2d 39 (1963); Wilcox 
v. Glover Motors, Inc., 269 N.C. 473, 153 S.E.2d 
76 (1967); Stone v. Mitchell, 5 N.C. App. 373, 
168 S.E.2d 668 (1969). 
The legislature did not intend to make 

operators of motor vehicles insurers of the 
adequacy of their brakes. The operator must 
act with care and diligence to see that his 
brakes meet the standard prescribed by this 
section; but if because of some latent defect, 
unknown to the operator and not reasonably 
discoverable upon proper inspection, he is not 
able to control the movement of his car, he is 
not negligent, and for that reason not liable for 
injuries directly resulting from such loss of 
control; such injuries result from an unavoid- 
able accident. Stephens v. Southern Oil Co., 259 
N.C. 456, 131 S.E.2d 39 (1963); Wilcox v. Glover 
Motors; Inc.,~269 N.C» 473, 153.S.E:2d 76 

(1967); Stone v. Mitchell, 5 N.C. App. 373, 168 
S.E.2d 668 (1969). 
The duty imposed by this section rests 

both upon the owner and upon the driver 
of the vehicle, though knowledge of a defect, or 
negligence in failing to discover it, on the part 
of the one would not necessarily be imputed to 
the other. Wilcox v. Glover Motors, Inc., 269 
N.C. 478, 153 S.E.2d 76 (1967). 

Violation of this section and other safety 
statutes is negligence per se, unless the 
statute expressly provides otherwise. McCall v. 
Dixie Cartage & Warehousing, Inc., 272 N.C. 
190,158 S.B-2d°72 (1967). 
One who fails to comply with the provisions 

of this section is negligent. Stephens v. South- 
ern Oil Co., 259 N.C. 456, 131 S.E.2d 39 (1963). 
Where the plaintiff has shown the defen- 

dant’s brakes to be defective, this is negligence 
per se. Anderson v. Robinson, 8 N.C. App. 224, 
174 S.E.2d 45 (1970). 

Willingness of plaintiff’s employee-driver 
and partner-owner to operate tractor on a pub- 

lic highway with defective or malfunctioning 
brakes and knowledge thereof is negligence as 
a matter of law. Rose v. Herring Tractor & 
Truck Co., 47 N.C. App. 643, 267 S.E.2d 717 
(1980). 
But Such Violation Must Be Proximate 

Cause of Injury to Be Actionable. — Viola- 
tion of this section is negligence per se, but such 
violation must be proximate cause of injury to 
become actionable. Tysinger v. Coble Dairy 
Prods., 225 N.C. 717, 36 S.E.2d 246 (1945); 
Arnett v. Yeago, 247 N.C. 356, 100 S.E.2d 855 

(1957); Watts v. Watts, 252 N.C. 352, 113 S.E.2d 
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720 (1960); Bundy v. Belue, 253 N.C. 31, 116 
S.E.2d 200 (1960); Tate v. Bryant, 16 N.C. App. 
13271918. .2d) 433 (1972); 

If the negligence resulting from failure to 
comply with the provisions of this section prox- 
imately causes injury, liability results. 
Stephens v. Southern Oil Co., 259 N.C. 456, 131 

S.E.2d 39 (1963). 

Question of Proximate Cause Is for Jury. 
— Whether a violation of the provisions of this 
section is a proximate cause of an injury is for 
the jury to determine. Stephens v. Southern Oil 
Co., 259 N.C. 456, 181 S.E.2d 39 (1963). 

Reasonable Excuse for Failure to Com- 
ply with Section. — In recognition of the 
principle that this statute must be reasonably 
construed and applied, defendant could offer 
proof of legal excuse in avoidance of his failure 
to have observed the duty created by this sec- 
tion, i.e., proof that an occurrence wholly with- 

out his fault and which proper care on his part 
would not have avoided made compliance with 
the section impossible at the moment com- 
plained of. Anderson v. Robinson, 8 N.C. App. 
224, 174 S.E.2d 45 (1970). 

The defendant may excuse violation of this 
section by showing a sudden and unexpected 
brake failure not the result of his failure to 
reasonably inspect the vehicle. Tate v. Bryant, 
16 N.C. App. 132, 191 S.E.2d 433 (1972). 

As to liability of bailor automobile 
dealer when he permits a prospective pur- 
chaser to test drive a vehicle with defective 
brakes, see Wilcox v. Glover Motors, Inc., 269 

N.C. 473, 153 S.E.2d 76 (1967). 

Inference from Runaway Automobile. — 
The fact that an automobile ran down the 
street for a considerable distance immediately 
after it was parked permitted the inference 
that plaintiff’s intestate did not turn its front 
wheels to the curb of the street, as required by 
this section and § 20-163. Watts v. Watts, 252 
N.C. 352, 113 S.E.2d 720 (1960). 

Doctrine of res ipsa loquitur does not 
apply to a brake failure several hours and 
many miles after delivery of the car to the 
bailee. Wilcox v. Glover Motors, Inc., 269 N.C. 
473, 153 S.E.2d 76 (1967). 

Brake Failure Is Not Necessarily Negli- 
gence. — While this section requires motorists 
to maintain their brakes in good working order, 
and failure to do so is negligence per se, the 
mere fact that one’s brakes failed was not 
enough to establish a breach of the duty of due 
care. Mann v. Knight, 83 N.C. App. 331, 350 
S.E,2d 122 (1986). 

Motorist Not Liable for Unexpected 

CH. 20. MOTOR VEHICLES §20-124 

Brake Failure. — Where a brake failure is 
sudden and unexpected and could not have 
been discovered even with reasonable inspec- 

tion, the motorist will not be held lable. Mann 
v. Knight, 83 N.C. App. 331, 350 S.E.2d 122 

(1986). 
Breach of Duty in Delivery of Automo- 

bile with Defective Brakes Held a Jury 
Question. — Whether defendant breached 
duty to plaintiff’s intestates by delivering to 
them an automobile when he knew, or by the 
exercise of ordinary care should have known, 
that its brakes were defective and its operation 
was dangerous was a question for the jury. 
Austin v. Austin, 252 N.C. 283, 113 S.E.2d 553 

(1960). 
Evidence Held Sufficient to Negative 

Prima Facie Case of Negligence. — Corpo- 
rate defendant’s evidence to the effect that 
brakes on the vehicle in question had been 
overhauled and relined and had worked per- 
fectly until some two days thereafter, when 
they suddenly failed, causing the accident in 
suit, and that after the collision it was ascer- 
tained that the flange on one of the wheels was 
broken, permitting brake fluid to escape, re- 
quired the court to instruct the jury that if they 
accepted defendant’s evidence it was sufficient 
to negative the prima facie case of negligence 
made out by plaintiff’s evidence of the failure of 
the brakes on defendant’s vehicle. Stephens v. 
Southern Oil Co., 259 N.C. 456, 131 S.E.2d 39 

(1963). 

Instruction Held to Be Harmless. — A 
charge as to proper brakes on motor vehicles, in 
compliance with this section, where the evi- 
dence showed no mention of brakes, was a 

harmless inadvertence. Hopkins v. Colonial 
Stores, Inc., 224 N.C. 137, 29 S.E.2d 455 (1944), 
overruled on other grounds, 246 N.C. 618, 99 
S.E.2d 771 (1957). 

Applied in Burlington Indus., Inc. v. State 
Hwy. Comm’n, 262 N.C. 620, 138 S.E.2d 281 
(1964). 

Quoted in Newbern v. Leary, 215 N.C. 134, 1 
S.E.2d 384 (1939). 

Cited in Crotts v. Overnite Transp. Co., 246 
N.C. 420, 98 S.E.2d 502 (1957); Jones v. C. B. 
Atkins .Co., 259 N.C. .655;.131, S.E.2de371 
(1963); Warren v. Jeffries, 263 N.C. 531, 139 
S.E.2d 718 (1965); State Hwy. Comm’n v. Ra- 
leigh Farmers Mkt., Inc., 263 N.C. 622, 139 
S.E.2d 904 (1965); Vann v. Hayes, 266 N.C. 713, 
147 S.E.2d 186 (1966); Butler v. Peters, 52 N.C. 
App. 357, 278 S.E.2d 283 (1981); Peal ex rel. 
Peal v. Smith, 115 N.C. App. 225, 444 S.E.2d 
673 (1994). 
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OPINIONS OF ATTORNEY GENERAL 

Fold-Out Camper Trailers Are Not Member of Senate, N.C. General Assembly, 45 
House Trailers. — See opinion of Attorney N.C.A.G. 210 (1976). 
General to The Honorable Donald R. Kincaid, 

§ 20-125. Horns and warning devices. 

(a) Every motor vehicle when operated upon a highway shall be equipped 
with a horn in good working order capable of emitting sound audible under 
normal conditions from a distance of not less than 200 feet, and it shall be 
unlawful, except as otherwise provided in this section, for any vehicle to be 
equipped with or for any person to use upon a vehicle any siren, compression 
or spark plug whistle or for any person at any time to use a horn otherwise 
than as a reasonable warning or to make any unnecessary or unreasonable 
loud or harsh sound by means of a horn or other warning device. All such horns 
and warning devices shall be maintained in good working order and shall 
conform to regulation not inconsistent with this section to be promulgated by 
the Commissioner. 

(b) Every vehicle owned and operated by a police department or by the 
Department of Crime Control and Public Safety including the State Highway 
Patrol or by the Wildlife Resources Commission or the Division of Marine 
Fisheries and used exclusively for law enforcement purposes, or by the 
Division of Emergency Management, or by a fire department, either municipal 
or rural, or by a fire patrol, whether such fire department or patrol be a paid 
organization or a voluntary association, vehicles used by an organ procure- 
ment organization or agency for the recovery and transportation of human 
tissues and organs for transplantation, and every ambulance or emergency 
medical service emergency support vehicle used for answering emergency 
calls, shall be equipped with special lights, bells, sirens, horns or exhaust 
whistles of a type approved by the Commissioner of Motor Vehicles. 

The operators of all such vehicles so equipped are hereby authorized to use 
such equipment at all times while engaged in the performance of their duties 
and services, both within their respective corporate limits and beyond. 

In addition to the use of special equipment authorized and required by this 
subsection, the chief and assistant chiefs of any police department or of any fire 
department, whether the same be municipal or rural, paid or voluntary, county 
fire marshals, assistant fire marshals, transplant coordinators, and emergency 
management coordinators, are hereby authorized to use such special equip- 
ment on privately owned vehicles operated by them while actually engaged in 
the performance of their official or semiofficial duties or services either within 
or beyond their respective corporate limits. 
And vehicles driven by law enforcement officers of the North Carolina 

Division of Motor Vehicles shall be equipped with a bell, siren, or exhaust 
whistle of a type approved by the Commissioner, and all vehicles owned and 
operated by the State Bureau of Investigation for the use of its agents and 
officers in the performance of their official duties may be equipped with special 
lights, bells, sirens, horns or exhaust whistles of a type approved by the 
Commissioner of Motor Vehicles. 

Every vehicle used or operated for law enforcement purposes by the sheriff 
or any salaried deputy sheriff or salaried rural policeman of any county, 
whether owned by the county or not, may be, but is not required to be, 
equipped with special lights, bells, sirens, horns or exhaust whistles of a type 
approved by the Commissioner of Motor Vehicles. Such special equipment shall 
not be operated or activated by any person except by a law enforcement officer 
while actively engaged in performing law enforcement duties. 
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In addition to the use of special equipment authorized and required by this 
subsection, the chief and assistant chiefs of each emergency rescue squad 
which is recognized or sponsored by any municipality or civil preparedness 
agency, are hereby authorized to use such special equipment on privately 
owned vehicles operated by them while actually engaged in their official or 
semiofficial duties or services either within or beyond the corporate limits of 
the municipality which recognizes or sponsors such organization. 

(c) Repealed by Session Laws 1979, c. 653, s. 2. (1937, c. 407, s. 88; 1951, ce. 
392, 1161; 1955, c. 1224; 1959, c. 166, s. 1; c. 494; c. 1170, s. 1; c. 1209; 1965, c. 
257; 1975, c. 588; c. 734, s. 15; 1977, c. 52, s. 1; c. 438, s. 1; 1979, c. 653, s. 2; 
1981, c. 964, s. 19; 1983, c. 32, s. 2; c. 768, s. 5; 1987, c. 266; 1989, c. 537; 1989 
(Reg. Sess., 1990), c. 1020, s. 1; 1993 (Reg. Sess., 1994), c. 719, s. 2.) 

Local Modification. — Brunswick: 1959, c. 

211; Edgecombe: 1955, c. 1024. 

CASE NOTES 

Distinction Between Vehicles Making 
Normal Use of Highway and Those En- 
gaged in Emergency Uses. — The legisla- 
ture, in prescribing practical warning devices 
for use on motor vehicles, drew a distinction 
between vehicles making normal use of the 
highway and those engaged in emergency uses. 
For normal use, a horn audible for 200 feet 
under normal conditions was deemed adequate, 
under subsection (a) of this section; but some- 

thing different and manifestly with a more 
authoritative voice and greater volume was 
expected of vehicles on emergency errands un- 
der subsection (b). McEwen Funeral Serv., Inc. 
v. Charlotte City Coach Lines, 248 N.C. 146, 
102 S.E.2d 816 (1958). 
Applied in State v. Speights, 12 N.C. App. 

32, 182 S.E.2d 204 (1971). 
Cited in State v. Speights, 280 N.C. 137, 185 

S.E.2d 152 (1971). 

OPINIONS OF ATTORNEY GENERAL 

Blue Light May Be Used for Law-En- 
forcement Vehicles. — See opinion of Attor- 
ney General to Chief W.W. Pleasants, Durham 

Chief of Police, 40 N.C.A.G. 391 (1970), issued 
prior to 1979 repeal of subsection (c), which 
related specifically to the use of blue lights. 

§ 20-125.1. Directional signals. 

(a) It shall be unlawful for the owner of any motor vehicle of a changed 
model or series designation indicating that it was manufactured or assembled 
after July 1, 1953, to register such vehicle or cause it to be registered in this 
State, or to obtain, or cause to be obtained in this State registration plates 
therefor, unless such vehicle is equipped with a mechanical or electrical signal 
device by which the operator of the vehicle may indicate to the operator of 
another vehicle, approaching from either the front or rear and within a 
distance of 200 feet, his intention to turn from a direct line. Such signal device 
must be of a type approved by the Commissioner of Motor Vehicles. 

(b) It shall be unlawful for any dealer to sell or deliver in this State any 
motor vehicle of a changed model or series designation indicating that it was 
manufactured or assembled after July 1, 1953, if he knows or has reasonable 
cause to believe that the purchaser of such vehicle intends to register it or 
cause it to be registered in this State or to resell it to any other person for 
registration in and use upon the highways of this State, unless such motor 
vehicle is equipped with a mechanical or electrical signal device by which the 
operator of the vehicle may indicate to the operator of another vehicle, 
approaching from either of the front or rear or within a distance of 200 feet, his 
intention to turn from a direct line. Such signal device must be of a type 
approved by the Commissioner of Motor Vehicles: Provided that in the case of 
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any motor vehicle manufactured or assembled after July 1, 19538, the signal 
device with which such motor vehicle is equipped shall be presumed prima 
facie to have been approved by the Commissioner of Motor Vehicles. Irrespec- 
tive of the date of manufacture of any motor vehicle a certificate from the 
Commissioner of Motor Vehicles to the effect that a particular type of signal 
device has been approved by his Division shall be admissible in evidence in all 
the courts of this State. 

(c) Trailers satisfying the following conditions are not required to be 
equipped with a directional signal device: 

(1) The trailer and load does not obscure the directional signals of the 
towing vehicle from the view of a driver approaching from the rear 
and within a distance of 200 feet; 

(2) The gross weight of the trailer and load does not exceed 4,000 pounds. 
(d) Nothing in this section shall apply to motorcycles. (1953, c. 481; 1957, c. 

488, s. 1; 1963, c. 524; 1969, c. 622; 1975, c. 716, s. 5.) 

CASE NOTES 

Cited in Butler v. Peters, 52 N.C. App. 357, 
278 S.E.2d 283 (1981). 

OPINIONS OF ATTORNEY GENERAL 

All farm trailers must be equipped with 
a stop lamp activated by the foot brake of 
the towing unit when operated upon the high- 
ways of this State. Additional lights or reflec- 
tors required depend on the time of day of 
operation, the atmospheric and weather condi- 

tions, the gross weight of the trailer and 
whether or not the trailer and load obscure the 
directional signals or stop light of the towing 
vehicle. See opinion of the Attorney General to 
Clyde R. Cook, Jr., Asst. Comm’r of Motor 
Vehicles, 60 N.C.A.G. 90 (1992). 

§ 20-126. Mirrors. 

(a) No person shall drive a motor vehicle on the streets or highways of this 
State unless equipped with an inside rearview mirror of a type approved by the 
Commissioner, which provides the driver with a clear, undistorted, and 
reasonably unobstructed view of the highway to the rear of such vehicle; 
provided, a vehicle so constructed or loaded as to make such inside rearview 
mirror ineffective may be operated if equipped with a mirror of a type to be 
approved by the Commissioner located so as to reflect to the driver a view of 
the highway to the rear of such vehicle. A violation of this subsection shall not 
constitute negligence per se in civil actions. Farm tractors, self-propelled 
implements of husbandry and construction equipment and all self-propelled 
vehicles not subject to registration under this Chapter are exempt from the 
provisions of this section. Provided that pickup trucks equipped with an 
outside rearview mirror approved by the Commissioner shall be exempt from 
the inside rearview mirror provision of this section. 

(b) It shall be unlawful for any person to operate upon the highways of this 
State any vehicle manufactured, assembled or first sold on or after January 1, 
1966 and registered in this State unless such vehicle is equipped with at least 
one outside mirror mounted on the driver’s side of the vehicle. Mirrors herein 
required shall be of a type approved by the Commissioner. 

(c) No person shall operate a motorcycle upon the streets or highways of this 
State unless such motorcycle is equipped with a rearview mirror so mounted as 
to provide the operator with a clear, undistorted and unobstructed view of at 
least 200 feet to the rear of the motorcycle. No motorcycle shall be registered 
in this State after January 1, 1968, unless such motorcycle is equipped with a 
rearview mirror as described in this section. Violation of the provisions of this 
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subsection shall not be considered negligence per se or contributory negligence 
per se in any civil action. (1937, c. 407, s. 89; 1965, c. 368; 1967, c. 282, s. 1; ¢. 
O74 esr 2; ch 1189) 

Editor’s Note. — Session Laws 1967, c. 282, be deemed to comply with subsection (a) of this 
s. 12 provided that any inside mirror installed section. 
in any motor vehicle by its manufacturer shall 

CASE NOTES 

Violation of this section and other safety 190, 158 S.E.2d 72 (1967). 

statutes is negligence per se, unless the Cited in Bechtler v. Bracken, 218 N.C. 515, 
statute expressly provides otherwise. McCallv. 11 S.E.2d 721 (1940). 
Dixie Cartage & Warehousing, Inc., 272 N.C. 

§ 20-127. Windows and windshield wipers. 

(a) Windshield Wipers. — A vehicle that is operated on a highway and has 
a windshield shall have a windshield wiper to clear rain or other substances 
from the windshield in front of the driver of the vehicle and the windshield 
wiper shall be in good working order. If a vehicle has more than one windshield 
wiper to clear substances from the windshield, all the windshield wipers shall 
be in good working order. 

(b) Window Tinting Restrictions. — A window of a vehicle that is operated 
on a highway or a public vehicular area shall comply with this subsection. The 
windshield of the vehicle may be tinted only along the top of the windshield 
and the tinting may not extend more than five inches below the top of the 
windshield or below the AS1 line of the windshield, whichever measurement is 
longer. Provided, however, an untinted clear film which does not obstruct 
vision but which reduces or eliminates ultraviolet radiation from entering a 
vehicle may be applied to the windshield. Any other window of the vehicle may 
be tinted in accordance with the following restrictions: 

(1) The total light transmission of the tinted window shall be at least 
thirty-five percent (35%). A vehicle window that, by use of a light 
meter approved by the Commissioner, measures a total light trans- 
mission of more than thirty-two percent (32%) is conclusively pre- 
sumed to meet this restriction. 

(2) The light reflectance of the tinted window shall be twenty percent 
(20%) or less. 

(3) Tinted film or another material used to tint the window shall be 
nonreflective and shall not be red, yellow, or amber. 

(c) Tinting Exceptions. — The window tinting restrictions in subsection (b) 
of this section apply without exception to the windshield of a vehicle. The 
window tinting restrictions in subdivisions (b)(1) and (b)(2) of this section do 
not apply to any of the following vehicle windows: 

(1) A window of an excursion passenger vehicle, as defined in GS. 
20-4.01(27)a. 

(2) A window of a for-hire passenger vehicle, as defined in G.S. 20- 
4.01(27)b. 

(3) A window of a common carrier of passengers, as defined in GS. 
20-4.01(27)ec. 

(4) A window of a motor home, as defined in G.S. 20-4.01(27)d2. 
(5) A window of an ambulance, as defined in G.S. 20-4.01(27)f. 
(6) The rear window of a property-hauling vehicle, as defined in G.S. 

20-4.01(31). 
(7) A window of a limousine. 
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(8) A window of a law enforcement vehicle. 
(9) A window of a multipurpose vehicle that is behind the driver of the 

vehicle. A multipurpose vehicle is a passenger vehicle that is designed 
to carry 10 or fewer passengers and either is constructed on a truck 
chassis or has special features designed for occasional off-road oper- 
ation. A minivan and a pickup truck are multipurpose vehicles. 

(10) A window of a vehicle that is registered in another state and meets 
the requirements of the state in which it is registered. 

(11) A window of a vehicle for which the Division has issued a medical 
exception permit under subsection (f) of this section. 

(d) Violations. — A person who does any of the following commits a 
misdemeanor of the class set in G.S. 20-176: 

(1) Applies tinting to the window of a vehicle that is subject to a safety 
inspection in this State and the resulting tinted window does not meet 
the window tinting restrictions set in this section. 

(2) Drives on a highway or a public vehicular area a vehicle that has a 
window that does not meet the window tinting restrictions set in this 
section. 

(e) Defense. — It is a defense to a charge of driving a vehicle with an 
unlawfully tinted window that the tinting was removed within 15 days after 
the charge and the window now meets the window tinting restrictions. To 
assert this defense, the person charged shall produce in court, or submit to the 
prosecuting attorney before trial, a certificate from the Division of Motor 
Vehicles or the Highway Patrol showing that the window complies with the 
restrictions. 

(f) Medical Exception. — A person who suffers from a medical condition that 
causes the person to be photosensitive to visible light may obtain a medical 
exception permit. To obtain a permit, an applicant shall apply in writing to the 
Drivers Medical Evaluation Program and have his or her doctor complete the 
required medical evaluation form provided by the Division. The permit shall be 
valid for five years from the date of issue, unless a shorter time is directed by 
the Drivers Medical Evaluation Program. The renewal shall require a medical 
recertification that the person continues to suffer from a medical condition 
requiring tinting. 
A person may receive no more than two medical exception permits that are 

valid at any one time. A permit issued under this subsection shall specify the 
vehicle to which it applies, the windows that may be tinted, and the permitted 
levels of tinting. The permit shall be carried in the vehicle to which it applies 
when the vehicle is driven on a highway. 

The Division shall give a person who receives a medical exception permit a 
sticker to place on the lower left-hand corner of the rear window of the vehicle 
to which it applies. The sticker shall be designed to give prospective purchasers 
of the vehicle notice that the windows of the vehicle do not meet the 
requirements of G.S. 20-127(b), and shall be placed between the window and 
the tinting when the tinting is installed. The Division shall adopt rules 
regarding the specifications of the medical exception sticker. Failure to display 
the sticker is an infraction punishable by a two hundred dollar ($200.00) fine. 
Gin pace Tak: G0; 195g2C, 1204° 195d, CrLL57/, Ss. 2° 19p0Fc 1264S) 7-1 967. 
c. 1077; 1985, c. 789; 1985 (Reg. Sess., 1986), c. 997; 1987, c. 567; 1987 (Reg. 
Sess., 1988), c. 1082, ss. 7-8.1; 1989, c. 770, s. 66; 1991 (Reg. Sess., 1992), c. 
1007, s. 34; 1993, c. 539, s. 360; 1994, Ex. Sess., c. 24, s. 14(c); 1993 (Reg. Sess., 
1994)'C2' 683" sh1i"c? 754¢s8r4;19950c. 14, 8.1; ¢..473, s.°12000275; 3."42) 

Editor’s Note. — The designations of sub- Laws 1995, c. 473, s. 1, contained two subsec- 

sections (d) and (e) were assigned by the Revi- __ tion (c)’s. 
sor of Statutes, as the amendment by Session Session Laws 2000-75, s. 2, provides: 
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“The Medical Review Branch of the Division 
of Motor Vehicles shall issue rules and create 
forms and permits necessary for this program. 
Until funds for this program are appropriated 
by the General Assembly, the Medical Review 
Branch shall manually issue all medical excep- 
tion permits and shall manually maintain the 
records related specifically to these permits. 

“The Division of Motor Vehicles shall add the 
medical exception described in Section 1 of this 
act [which amended § 20-127] to the STARS 

program, to allow the computerized issuance of 
medical exception permits and to allow comput- 
erized maintenance of the records related spe- 
cifically to these permits when it is modifying 
that computer program for some other purpose. 

CH. 20. MOTOR VEHICLES §20-128 

“The Division of Motor Vehicles shall report 
to the Joint Legislative Transportation Over- 
sight Committee six months after the first 
medical exception permit is issued on the num- 
ber of permits issued and the projected addi- 
tional costs, if any, of operating the program.” 

Effect of Amendments. — Session Laws 
2000-75, s. 1, effective July 1, 2001, added the 
next to last sentence in subsection (b); substi- 
tuted “shall be nonreflective and shall not be 
red” for “must be nonreflective and must be a 
color other than red” in subdivision (b)(3); 
added subdivision (c)(11); added subsection (f); 
and substituted “shall” for “must” throughout 
the section. 

CASE NOTES 

Traffic Stop for Violation of Windshield 
Tinting Restrictions. — The winshield-tint- 
ing restrictions are not subject to any exception 
for vehicles registered in other states, and it is 
immaterial whether a defendant’s windows 

were tinted in compliance with Florida law; 
thus, a deputy had the right to stop a vehicle 
where he reasonably suspected that defendant 
violated this section. State v. Schiffer, 132 N.C. 
App. 22, 510 S.E.2d 165 (1999). 

OPINIONS OF ATTORNEY GENERAL 

Federal Safety Laws Preempt State Reg- 
ulation. — A state statute or regulation allow- 
ing 35% light transmittance through windows 
in motor vehicles would be preempted by cur- 
rent federal safety laws and standards regulat- 

ing the same subject matter. See opinion of 
Attorney General to Mr. William S. Hiatt, Com- 
missioner of Motor Vehicles, — N.C.A.G. — 

(Dec. 18, 1987). 

§ 20-128. Exhaust system and emissions control devices. 

(a) No person shall drive a motor vehicle on a highway unless such motor 
vehicle is equipped with a muffler, or other exhaust system of the type installed 
at the time of manufacture, in good working order and in constant operation to 
prevent excessive or unusual noise, annoying smoke and smoke screens. 

(b) It shall be unlawful to use a “muffler cut-out” on any motor vehicle upon 
a highway. 

(c) No motor vehicle registered in this State that was manufactured after 
model year 1967 shall be operated in this State unless it is equipped with 
emissions control devices that were installed on the vehicle at the time the 
vehicle was manufactured and these devices are properly connected. 

(d) The requirements of subsection (c) of this section shall not apply if the 
emissions control devices have been removed for the purpose of converting the 
motor vehicle to operate on natural or liquefied petroleum gas or other 
modifications have been made in order to reduce air pollution and these 
modifications are approved by the Department of Environment and Natural 
Resources. (1937, c. 407, s. 91; 1971, c. 
9; 1997-443, s. 11A.119(a); 2000-134, s. 

Editor’s Note. — Session Laws 2000-134, s. 
20, as amended by Session Laws 2001-504, s. 8, 
provides: “During the period 1 July 2002 
through 31 December 2005, in the counties of 
Cabarrus, Durham, Forsyth, Gaston, Guilford, 
Mecklenburg, Orange, Union, and Wake, an 

459, s. 1; 1983, c. 182; 1989, ¢. 727;-s. 
6.) 

emissions inspection station, an emissions in- 
spection mechanic, and an emissions self-in- 
spector, as those terms are used in G.S. 20- 
183.4A, may elect to perform emissions 
inspections: (i) only on 1995 and older model 
vehicles that are fewer than 25 model years old 
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using an emissions analyzer; (ii) only on 1996 
or later model vehicles using equipment to 
analyze data provided by the on-board diagnos- 
tic (OBD) equipment, or (iii) both on 1995 and 
older model vehicles that are fewer than 25 
model years old using an emissions analyzer 
and on 1996 or later model vehicles using 
equipment to analyze data provided by the 
on-board diagnostic (OBD) equipment. This 
section [s. 20 of Session Laws 2000-134] shall 
not be construed to authorize an emissions 
inspection station or an emissions self-inspec- 
tor to perform an emissions inspection on a 
vehicle of a model year for which the emissions 
inspection station or emissions self-inspector 
does not have the equipment necessary to per- 
form an emissions inspection of vehicles of that 
model year. This section [s. 20 of Session Laws 
2000-134] shall not be construed to authorize 
an emissions inspection mechanic to perform 
an emissions inspection on a vehicle unless the 
emissions inspection mechanic has successfully 
completed a course, as required by G.S. 20- 
183.4A(2) or G.S, 20-183.4A(2a) [G.S. 20- 
183.4A(c)(2) or G.S. 20-183, 4A(c)(2a)], that 
includes training on the use of the equipment 
necessary to perform an emissions inspection 
on vehicles of that model year.” 

Session Laws 2000-134, s. 21, provides: “This 
act constitutes a recent act of the General 
Assembly within the meaning of G.S. 150B- 
21.1. Notwithstanding G.S. 150B-21.1(a)(2) 
and 26 NCAC 2C.0102(11), the Environmental 
Management Commission and the Division of 
Motor Vehicles of the Department of Transpor- 
tation may adopt temporary rules to implement 
the provisions of this act. This section [s. 21 of 
Session Laws 2000-134] shall continue in effect 
until all rules necessary to implement the pro- 
visions of this act have become effective as 
either temporary rules or permanent rules.” 

Session Laws 2000-134, s. 23, directs the 
Environmental Review Commission, with the 
assistance of the Department of Environment 
and Natural Resources, the Division of Motor 
Vehicles of the Department of Transportation, 
the affected parties, and the Fiscal Research 
Division of the Legislative Services Office to 
study issues related to the costs associated with 
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the motor vehicle safety and emissions inspec- 
tion and maintenance program, specifically to 
determine what constitutes a reasonable fee for 
motor vehicle inspections under the current 
program and under the enhanced inspection 
and maintenance program to be implemented 
pursuant to G.S. 20-183.3, as amended by the 
act, taking into consideration the cost of emis- 
sions inspection equipment, the useful life of 
the equipment, the average period of time dur- 
ing which a purchaser of this equipment is able 
to amortize this cost, telephone charges in- 
curred in connection with the registration de- 
nial program, whether a fee should be charged 
to reinspect a vehicle that fails an emissions 
inspection after repairs to the vehicle have 
been made, the cost of the safety inspection 
program in relation to the emissions inspection 
program, and any other factors that the Com- 
mission determines to be relevant. The Com- 
mission may also evaluate strategies to ensure 

an efficient and orderly implementation of the 
enhanced inspection and maintenance program 
required by Part III of S.L. 1999-328 and by 
S.L. 2000-134. The Environmental Review 
Commission is to recommend legislation to 
amend G.S. 20-183.7 to increase the fee for 
motor vehicle emissions inspections to the 2001 
General Assembly. 

Effect of Amendments. — Session Laws 
2000-134, s. 6, effective July 1, 2000, substi- 

tuted “Exhaust system and emissions control 
devices” for “Prevention of noise, smoke, etc; 
muffler cut-outs regulated” as the section head- 
ing; added subsection designation (d); in sub- 
section (c), substituted “emissions control de- 
vices that were installed on the vehicle” for 
“such emission control devices to reduce air 
pollution as were installed,” substituted “the 
vehicle was manufactured and these devices 
are properly connected” for “of manufacture, 
provided the foregoing requirement” and made 
a minor wording change; and in subsection (d), 
inserted “The requirements of subsection (c) of 
this section,” substituted “if the emissions con- 
trol” for “where such” and substituted “pollu- 
tion and these modifications are” for “pollution, 
further provided that such modifications shall 
have first been.” 

CASE NOTES 

For case holding a warrant sufficient to 
charge violation of this section, see State v. 
Daughtry, 236 N.C. 316, 72 S.E.2d 658 (1952). 

Cited in State v. Woolard, 260 N.C. 133, 132 

S.E.2d 364 (1963); Stanley v. Department of 
Conservation & Dev., 284 N.C. 15, 199 S.E.2d 

641 (1973). 

§ 20-128.1. Control of visible emissions. 

(a) It shall be a violation of this Article: 
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(1) For any gasoline-powered motor vehicle registered and operated in 
this State to emit visible air contaminants under any mode of 
operation for longer than five consecutive seconds. . 

(2) For any diesel-powered motor vehicle registered and operated in this 
State to emit for longer than five consecutive seconds under any mode 
of operation visible air contaminants which are equal to or darker 
than the shade or density designated as No. 1 on the Ringelmann 
Chart or are equal to or darker than a shade or density of twenty 
percent (20%) opacity. 

(b) Any person charged with a violation of this section shall be allowed 30 
days within which to make the necessary repairs or modification to bring the 
motor vehicle into conformity with the standards of this section and to have the 
motor vehicle inspected and approved by the agency issuing the notice of 
violation. Any person who, within 30 days of receipt of a notice of violation, and 
prior to inspection and approval by the agency issuing the notice, receives 
additional notice or notices of violation, may exhibit a certificate of inspection 
and approval from the agency issuing the first notice in lieu of inspection and 
approval by the agencies issuing the subsequent notices. 

(c) The provisions of this section shall be enforceable by all persons 
designated in G.S. 20-49; by all law-enforcement officers of this State within 
their respective jurisdictions; by the personnel of local air pollution control 
agencies within their respective jurisdictions; and by personnel of State air 
pollution control agencies throughout the State. 

(d) Any person who fails to comply with the provisions of this section shall 
be subject to the penalties provided in G.S. 20-176. (1971, c. 1167, s. 10.) 

CASE NOTES 

Cited in Stanley v. Department of Conserva- 
tion & Dev., 284 N.C. 15, 199 S.E.2d 641 (1973). 

§ 20-128.2. Motor vehicle emission standards. 

(a) The rules and regulations promulgated pursuant to G.S. 143- 
215.107(a)(6) shall be implemented when the Environmental Management 
Commission certifies to the Commissioner of Motor Vehicles that the ambient 
air quality in an area will be improved by the implementation of a motor 
vehicle inspection/maintenance program within a specified county or group of 
counties, as necessary to effect attainment or preclude violations of the 
National Ambient Air Quality Standards for carbon monoxide or ozone; 
provided the Environmental Management Commission may prescribe differ- 
ent vehicle emission limits for different areas as may be necessary and 
appropriate to meet the stated purposes of this section. 

(b) Repealed by Session Laws 1993 (Reg. Sess., 1994), c. 754, s. 5. (1979, 2nd 
Sess., c. 1180, s. 2; 1989, c. 391, s. 1; 1993 (Reg. Sess., 1994), c. 754, s. 5.) 

Editor’s Note. — Session Laws 2001-452, s. 

1.1, effective October 28, 2001, repealed Ses- 

sion Laws 1997-483, s. 9.1, which had provided 

for the Environmental Management Commis- 
sion and the Division of Air Quality of the 
Department of Environment, Health, and Nat- 
ural Resources (now the Department of Envi- 
ronment and Natural Resources), with the as- 

sistance and cooperation of the Division of 
Motor Vehicles of the Department of Transpor- 
tation, to study whether the emissions inspec- 

tion and maintenance program for motor vehi- 
cles administered under G.S. 20-128.2 and Part 
2 of Article 3A of Chapter 20 of the General 
Statutes should be expanded to include all 
metropolitan counties, and had required quar- 
terly reporting beginning January 1, 1998. 

Session Laws 2001-452, s. 1.1, effective Octo- 
ber 28, 2001, also repealed Session Laws 1997- 
483, s. 9.2, which had provided for the Environ- 
mental Management Commission, the Division 
of Air Quality of the Department of Environ- 

480 



§20-129 

ment, Health, and Natural Resources (now the 
Department of Environment and Natural Re- 
sources), and the Division of Motor Vehicles of 
the Department of Transportation to take ap- 
propriate steps to ensure that the current emis- 

ART. 3. MOTOR VEHICLE ACT OF 1937 §20-129 

motor vehicles administered under G.S. 20- 
128.2 and Part 2 of Article 3A of Chapter 20 of 
the General Statutes was effectively imple- 
mented and enforced, and had required quar- 
terly reporting beginning 1 October 1997. 

sions inspection and maintenance program for 

§ 20-129. Required lighting equipment of vehicles. 

(a) When Vehicles Must Be Equipped. — Every vehicle upon a highway 
within this State shall be equipped with lighted headlamps and rear lamps as 
required for different classes of vehicles, and subject to exemption with 
reference to lights on parked vehicles as declared in G.S. 20-134: 

(1) During the period from sunset to sunrise, 
(2) When there is not sufficient light to render clearly discernible any 

person on the highway at a distance of 400 feet ahead, or 
(3) Repealed by Session Laws 1989 (Reg. Sess., 1990), c. 822, s. 1. 
(4) At any other time when windshield wipers are in use as a result of 

smoke, fog, rain, sleet, or snow, or when inclement weather or 
environmental factors severely reduce the ability to clearly discern 
persons and vehicles on the street and highway at a distance of 500 
feet ahead, provided, however, the provisions of this subdivision shall 
not apply to instances when windshield wipers are used intermit- 
tently in misting rain, sleet, or snow. Any person violating this 
subdivision during the period from October 1, 1990, through Decem- 
ber 31, 1991, shall be given a warning of the violation only. Thereafter, 
any person violating this subdivision shall have committed an infrac- 
tion and shall pay a fine of five dollars ($5.00) and shall not be 
assessed court costs. No drivers license points, insurance points or 
premium surcharge shall be assessed on account of violation of this 
subdivision and no negligence or liability shall be assessed on or 
imputed to any party on account of a violation of this subdivision. The 
Commissioner of Motor Vehicles and the Superintendent of Public 
Instruction shall incorporate into driver education programs and 
driver licensing programs instruction designed to encourage compli- 
ance with this subdivision as an important means of reducing acci- 
dents by making vehicles more discernible during periods of limited 
visibility. 

(b) Headlamps on Motor Vehicles. — Every self-propelled motor vehicle 

other than motorcycles, road machinery, and farm tractors shall be equipped 

with at least two headlamps, all in good operating condition with at least one 

on each side of the front of the motor vehicle. Headlamps shall comply with the 

requirements and limitations set forth in G.S. 20-131 or 20-132. 

(c) Headlamps on Motorcycles. — Every motorcycle shall be equipped with 

at least one and not more than two headlamps which shall comply with the 

requirements and limitations set forth in G.S. 20-131 or 20-132. The 

headlamps on a motorcycle shall be lighted at all times while the motorcycle is 

in operation on highways or public vehicular areas. 
(d) Rear Lamps. — Every motor vehicle, and every trailer or semitrailer 

attached to a motor vehicle and every vehicle which is being drawn at the end 

of a combination of vehicles, shall have all originally equipped rear lamps or 

the equivalent in good working order, which lamps shall exhibit a red light 

plainly visible under normal atmospheric conditions from a distance of 500 feet 

to the rear of such vehicle. One rear lamp or a separate lamp shall be so 

constructed and placed that the number plate carried on the rear of such 

vehicle shall under like conditions be illuminated by a white light as to be read 

from a distance of 50 feet to the rear of such vehicle. Every trailer or 
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semitrailer shall carry at the rear, in addition to the originally equipped lamps, 
a red reflector of the type which has been approved by the Commissioner and 
which is so located as to height and is so maintained as to be visible for at least 
500 feet when opposed by a motor vehicle displaying lawful undimmed lights 
at night on an unlighted highway. 

Notwithstanding the provisions of the first paragraph of this subsection, it 
shall not be necessary for a trailer weighing less than 4,000 pounds, or a trailer 
described in G.S. 20-51(6) weighing less than 6,500 pounds, to carry or be 
equipped with a rear lamp, provided such vehicle is equipped with and carries 
at the rear two red reflectors of a diameter of not less than three inches, such 
reflectors to be approved by the Commissioner, and which are so designed and 
located as to height and are maintained so that each reflector is visible for at 
least 500 feet when approached by a motor vehicle displaying lawful un- 
dimmed headlights at night on an unlighted highway. 

The rear lamps of a motorcycle shall be lighted at all times while the 
motorcycle is in operation on highways or public vehicular areas. 

(e) Lamps on Bicycles. — Every bicycle shall be equipped with a lighted 
lamp on the front thereof, visible under normal atmospheric conditions from a 
distance of at least 300 feet in front of such bicycle, and shall also be equipped 
with a reflex mirror or lamp on the rear, exhibiting a red light visible under like 
conditions from a distance of at least 200 feet to the rear of such bicycle, when 
used at night. 

(f) Lights on Other Vehicles. — All vehicles not heretofore in this section 
required to be equipped with specified lighted lamps shall carry on the left side 
one or more lighted lamps or lanterns projecting a white light, visible under 
normal atmospheric conditions from a distance of not less than 500 feet to the 
front of such vehicle and visible under like conditions from a distance of not 
less than 500 feet to the rear of such vehicle, or in lieu of said lights shall be 
equipped with reflectors of a type which is approved by the Commissioner. 
Farm tractors operated on a highway at night must be equipped with at least 
one white lamp visible at a distance of 500 feet from the front of the tractor and 
with at least one red lamp visible at a distance of 500 feet to the rear of the 
tractor. Two red reflectors each having a diameter of at least four inches may 
be used on the rear of the tractor in lieu of the red lamp. 

(g) No person shall sell or operate on the highways of the State any motor 
vehicle, motorcycle or motor-driven cycle, manufactured after December 31, 
1955, unless it shall be equipped with a stop lamp on the rear of the vehicle. 
The stop lamp shall display a red or amber light visible from a distance of not 
less than 100 feet to the rear in normal sunlight, and shall be actuated upon 
application of the service (foot) brake. The stop lamp may be incorporated into 
a unit with one or more other rear lamps. (1937, c. 407, s. 92; 1939, c. 275; 1947, 
c, 926; 1955, c. 1157, ss. 3-5, 8; 1957, c. 1038, s. 1; 1967, cc. 1076, 1213; 1969, 
c. 389; 1973, c. 531, ss. 1, 2; 1979, c. 175; 1981, c. 549, s. 1; 1985, c. 66; 1987, 
c. 611; 1989 (Reg. Sess., 1990), c. 822, s. 1; 1991, c. 18, s. 1; 1999-281, s. 1.) 

CASE NOTES 

This a safety statute enacted for the pro- 
tection of persons and property. Brown v. Boren 

Clay Prods. Co., 5 N.C. App. 418, 168 S.E.2d 
452 (1969). 

Purpose of Section. — This section was 
enacted to minimize the hazards incident to the 
movement of motor vehicles upon the public 
roads during the nighttime. Thomas v. 
Thurston Motor Lines, 230 N.C. 122, 52 S.E.2d 
377 (1949). 

This section was enacted for the protection of 
persons and property and in the interest of 
public safety and the preservation of human 
life. State v. Norris, 242 N.C. 47, 86 S.E.2d 916 
(1955). 

This section was enacted in the interest of 
public safety. Scarborough v. Ingram, 256 N.C. 
87, 122 S.E.2d 798 (1961); Oxendine v. Lowry, 
260 N.C. 709, 133 S.E.2d 687 (1963); White v. 
Mote, 270 N.C. 544, 155 S.E.2d 75 (1967). 
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Effect of § 20-161. — Section 20-161 does 
not conflict with nor reduce the obligation im- 
posed on the operator of a motor vehicle 
stopped or parked on the highway at night to 
light his vehicle as required by this section and 
§ 20-134. Melton v. Crotts, 257 N.C. 121, 125 
S.E.2d 396 (1962). 
What Constitutes Violation of Section. — 

Driving a motor vehicle without lights during 
the period from a half hour after sunset to a 
half hour before sunrise violates this section 
and is punishable as prescribed by § 20-176(b). 
State v. Eason, 242 N.C. 59, 86 S.E.2d 774 

(1955). 
Operating a motor vehicle on a public high- 

way at night without lights is a violation of this 
section. Williamson v. Varner, 252 N.C. 446, 114 
S.E.2d 92 (1960). 
Proof That Street Forms Part of High- 

way System Required. — The provisions of 
this section are not applicable to defendants’ 
truck parked or stopped on a street in the city 
when plaintiff has neither allegation nor proof 
to show that the street forms a part of the State 
highway system. Coleman v. Burris, 265 N.C. 
404, 144 S.E.2d 241 (1965). 
Violation as Negligence. — Williamson v. 

Varner, 252 N.C. 446, 114 S.E.2d 92 (1960); 
Correll v. Gaskins, 263 N.C. 212, 139 S.E.2d 
202 (1964); Faison v. T & S Trucking Co., 266 
N.C. 383, 146 S.E.2d 450 (1966); McNulty v. 
Chaney, 1 N.C. App. 610, 162 S.E.2d 90 (1968); 
Brown v. Boren Clay Prods. Co., 5 N.C. App. 
418, 168 S.E.2d 452 (1969); Hardison v. Will- 
iams, 21 N.C. App. 670, 205 S.E.2d 551 (1974). 

Violation of this section constitutes negli- 
gence as a matter of law. Scarborough v. 
Ingram, 256 N.C. 87, 122 S.E.2d 798 (1961), 
Oxendine v. Lowry, 260 N.C. 709, 133 S.E.2d 
687 (1963); White v. Mote, 270 N.C. 544, 155 
S.E.2d 75 (1967); Bigelow v. Johnson, 49 N.C. 
App. 40, 270 S.E.2d 503 (1980), rev’d on other 
grounds, 303 N.C. 126, 277 S.E.2d 347 (1981). 

One who operates a vehicle at night without 
lights, or with improper lights, is negligent. 
Reeves v. Campbell, 264 N.C. 224, 141 S.E.2d 
296 (1965). 

Operation of a tractor-trailer on the high- 
ways at night without burning the rear and 
clearance lights required by this section is 
negligence per se. Thomas v. Thurston Motor 
Lines, 230 N.C. 122, 52 S.E.2d 377 (1949). 

Riding a bicycle on the highway at night 
without a lamp of any kind on the front thereof 
is a violation of this section and is negligence 
per se. Oxendine v. Lowry, 260 N.C. 709, 133 
S.E.2d 687 (1963). See also Miller v. Enzor, 17 
N.C. App. 510, 195 S.E.2d 86, cert. denied, 283 
N.C. 393, 196 S.E.2d 276 (1973). 

The violation of a safety statute which re- 
sults in injury or death will constitute culpable 
negligence if the violation is willful, wanton, or 
intentional. But where there is an uninten- 
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tional or inadvertent violation of the statute, 

such violation standing alone does not consti- 
tute culpable negligence. The inadvertent or 
unintentional violation of the statute must be 
accompanied by recklessness of probable conse- 
quences of a dangerous nature, when tested by 
the rule of reasonable prevision, amounting 
altogether to a thoughtless disregard of conse- 
quences or of a heedless indifference to the 
safety of others. State v. Gooden, 65 N.C. App. 
669, 309 S.E.2d 707 (1983), cert. denied, 311 
N.C. 766, 321 S.E.2d 150 (1984). 

Violation as Misdemeanor. — Violation of 
this section is a misdemeanor under § 20-176. 
Williamson v. Varner, 252 N.C. 446, 114 S.E.2d 

92 (1960). 
Lights on Motor Vehicles Serve Two Pur- 

poses. — The lights required by this section 
serve two purposes: (1) To enable the operator 
of the automobile to see what is ahead of him; 
and (2) to inform others of the approach of the 
automobile. Reeves v. Campbell, 264 N.C. 224, 
141 S.E.2d 296 (1965); Bigelow v. Johnson, 49 
N.C. App. 40, 270 S.E.2d 503 (1980), 303 N.C. 
126, 277 S.E.2d 347 (1981). 
The function of a front light or head- 

light, defined by this section and § 20-131, is 
to produce a driving light sufficient, under 
normal atmospheric conditions, to enable the 
operator to see a person 200 feet ahead. 
O’Berry v. Perry, 266 N.C. 77, 145 S.E.2d 321 

(1965); Miller v. Wright, 272 N.C. 666, 158 
S.E.2d 824 (1968). 
The adequacy of headlights upon a motor 

vehicle, in normal atmospheric conditions, is 
determined by this section and § 20-131. Miller 
v. Wright, 272 N.C. 666, 158 S.E.2d 824 (1968). 
Meaning of “Headlamp” Under Subsec- 

tion (c). — The legislature intended that a 
“headlamp” within the contemplation of subsec- 
tion (c) of this section and § 20-131 should be 

one that was specifically designed and con- 
structed for use as a headlamp, and a five-cell 
flashlight attached to a motorcycle falls short of 
the headlamp requirement. Bigelow v. Johnson, 
303 N.C. 126, 277 S.E.2d 347 (1981). 
Although subsection (c) of this section and 

§ 20-131(a) do not contain a specific definition 
of a “headlamp,” the legislature’s use of the 
term “headlamp” indicates that not just any 
light source possessing the requisite brightness 
will suffice. Bigelow v. Johnson, 303 N.C. 126, 
277 S.E.2d 347 (1981). 

This section does not provide for 
headlamp substitutes, however powerful or 
reasonable. Bigelow v. Johnson, 49 N.C. App. 
40, 270 S.E.2d 503 (1980), rev’d on other 
grounds, 303 N.C. 126, 277 S.E.2d 347 (1981). 
Opportunity to Observe Whether 

Headlamps Were On. — Testimony of the 
plaintiff that she stopped at an intersection, 
looked both ways, and did not see lights coming 
from either direction, was evidence from which 
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the jury could conclude that defendant ap- 
proached the intersection without lights, since 
the plaintiff had adequate opportunity to ob- 
serve whether headlights were on. McLean v. 
Henderson, 45 N.C. App. 707, 264 S.E.2d 120 
(1980). 
Purpose of Front Lamp on Bicycle. — 

Subsection (e) of this section, relating to front 
lamps on bicycles, is designed for the benefit of 
those approaching a bicycle from the front and 
for the protection of the bicyclist. Oxendine v. 
Lowry, 260 N.C. 709, 133 S.E.2d 687 (1963). 
Purpose of Red Reflector on Bicycle. — 

The red reflector required under subsection (e) 
of this section is designed to protect the bicy- 
clist from vehicles approaching from the rear 
and to give notice to such vehicles of the pres- 
ence of the bicycle ahead. Oxendine v. Lowry, 
260 N.C. 709, 133 S.E.2d 687 (1963). 

Intensity of Light Under Subsection (e). 
— Subsection (e) of this section in no way 
requires a light of such intensity as to render 
objects visible along the highway in front of the 
bicycle. Oxendine v. Lowry, 260 N.C. 709, 133 
S.E.2d 687 (1963). 

Bicycle Being Carried by Pedestrian. — 
Where plaintiff’s evidence was to the effect that 
at nighttime he was carrying a child’s bicycle, 
too small for him to ride, across a street inter- 
section to a repair shop, and that he was hit by 
a vehicle entering the intersection against the 
stoplight at a high rate of speed, refusal to give 
defendant’s requested instruction that failure 
to have a light on the bicycle was a violation of 
this section was not error, since under the 
circumstances plaintiff was a pedestrian rather 
than a cyclist. Holmes v. Blue Bird Cab, Inc., 
227 N.C. 581, 43 S.E.2d 71 (1947). 
Absence of Front Lamp on Bicycle Not 

Proximate Cause of Rear-End Collision. — 
Where plaintiff’s evidence failed to show that 
his bicycle was equipped with a lighted lamp on 
the front thereof, but did show that he had a 
reflecting mirror on its rear, and that plaintiff’s 
bicycle was hit from the rear by a car operated 
by defendant, and there was no evidence that if 
the bicycle had been equipped with a front lamp 
the lamp would have been visible to a person 
approaching in an automobile from the rear of 
the bicycle, the only legitimate inference was 
that the absence of a lighted lamp on the front 
of the bicycle was not a proximate or contribut- 
ing proximate cause of the collision, and the 
court could properly charge the jury to this 
effect. Oxendine v. Lowry, 260 N.C. 709, 133 
S.E.2d 687 (1963). 
Parking on highway without lights 40 

minutes before sunrise is unlawful. Smith 
v. Nunn, 257 N.C. 108, 125 S.E.2d 351 (1962). 

Lights on Disabled Vehicle. — A tractor- 
trailer standing on the paved portion of a high- 
way at nighttime is required to have the rear 
and clearance lights burning as provided by 
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this section, regardless of whether or not the 
vehicle is disabled within the meaning of § 20- 
161(c). Thomas v. Thurston Motor Lines, 230 
N.C. 122, 52 S.E.2d 377 (1949). 

It is negligence to permit a disabled bus to 
stand on a highway at night without lights, 
blocking a lane of traffic, without giving warn- 
ing to approaching vehicles. Dezern v. Asheboro 
City Bd. of Educ., 260 N.C. 535, 133 S.E.2d 204 
(1963). 
Negligence in Driving School Bus With- 

out Clearance Lights. — Instruction that 
defendant would be chargeable with negligence 
if he drove a school bus having a width in excess 
of 80 inches on the highway during the night- 
time without displaying burning clearance 
lights thereon as required by this section, was 
correct, even though the duty to keep the light- 
ing system on the vehicle in good working order 
may have rested on defendant’s employer and 
not on defendant, as the latter was not empow- 
ered to set a positive statute at naught merely 
because his employer furnished him a vehicle 
with a defective lighting system. Hansley v. 
Tilton, 234 N.C. 3, 65 S.E.2d 300 (1951). 
Right of Motorist to Assume That Other 

Vehicle Will Display Lights. — A motorist 
has the right to act upon the assumption that 
no other motorist will permit a motor vehicle 
either to move or to stand on the highway 
without displaying thereon the lights required 
by this section and § 20-134, until he has notice 
to the contrary. Chaffin v. Brame, 233 N.C. 377, 
64 S.E.2d 276 (1951); United States v. First- 
Citizens Bank & Trust Co., 208 F.2d 280 (4th 
Cir. 1953); Towe v. Stokes, 117 F. Supp. 880 
(M.D.N.C.), aff'd, 214 F.2d 563 (4th Cir. 1954). 

Until he saw, or by the exercise of due care 
should have seen, the approach of defendant’s 
car, plaintiff was entitled to assume and to act 
upon the assumption that no motorist would be 
traveling without lights in violation of this 
section. White v. Lacey, 245 N.C. 364, 96 S.E.2d 
1 (1957). 
Whether Obstruction Should Have Been 

Seen Is Jury Question. — Generally speak- 
ing, where the statutes, as this section, or the 
decisions of the courts, require red lights as a 
warning of danger on any object in the highway 
and such lights are not present, it is a question 
for the jury to determine whether the driver at 
night should have seen the obstruction, not- 
withstanding the absence of red lights. Morris 
v. Sells-Floto Circus, Inc., 65 F.2d 782 (4th Cir. 
1933). 
Defendant was held entitled to an in- 

struction, even in the absence of a request 
therefor, that if the jury found by the greater 
weight of the evidence that plaintiff stopped his 
car and permitted it to stand, without lights, on 
the paved portion of the road in defendant’s 
right lane of travel, such conduct on the part of 
plaintiff would constitute negligence as a mat- 
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ter. of law, and that if the jury found by the 
greater weight of the evidence that such negli- 
gence was a proximate cause of the collision 
and plaintiff’s injuries, the jury was to answer 
the contributory negligence issue, “Yes.” Correll 
v. Gaskins, 263 N.C. 212, 1389 S.E.2d 202 
(1964). 
Negligence in not having a light on the 

rear of a truck will not preclude recovery 
against one who drove his car into the truck, 
unless it contributed to the injury. Hughes v. 
Luther, 189 N.C. 841, 128 S.E. 145 (1925). 

Plaintiff’s Recovery Held Barred by 
Contributory Negligence. — Where plain- 
tiff’s evidence tended to show that he was 
driving at night along a highway covered with 
smoke from fires along its side and that he 
collided with the rear of an oil truck which was 
headed in the same direction and which had 
been stopped on the highway without rear 
lights in violation of this section, it was held 
that, conceding negligence on the part of defen- 
dant, plaintiff’s evidence disclosed contributory 
negligence barring recovery as a matter of law, 
either in driving at a speed in excess of that at 
which he could stop within the distance to 
which his lights would disclose the existence of 
obstructions, or, if he could have seen the oil 
truck in time to have avoided a collision, in 
failing to do so. Sibbitt v. R. & W. Transit Co., 
220 N.C. 702, 18 S.E.2d 203 (1942). 
Evidence Held Sufficient for Jury. — Ev- 

idence tending to show that the headlights on 
defendant’s car were defective, that he was 
driving at a speed of 60 to 65 miles an hour and 
that, in a sudden effort to avoid colliding with 
another automobile which had been backed 
into the highway and which was apparently not 
in motion at the time, defendant drove off the 
road, causing the car to overturn, and inflicting 
serious injury to plaintiff, a guest in the car, 
required submission of the case to the jury. 
Stewart v. Stewart, 221 N.C. 147, 19S.E.2d 242 

(1942). 
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Evidence that car in which plaintiff was 
riding as a guest struck defendant’s trailer, 
which was standing across the highway in the 
car’s lane of traffic, and that the trailer did not 
have burning the lights required by this sec- 
tion, was sufficient to overrule defendant’s mo- 

tion to nonsuit and motion for a directed verdict 
in its favor on the issue of negligence, since the 
question of proximate cause under the evidence 
is for the jury. Thomas v. Thurston Motor Lines, 
230 N.C. 122, 52 S.E.2d 377 (1949). 

For evidence showing violation of sec- 
tion, see Powell v. Lloyd, 234 N.C. 481, 67 

S.E.2d 664 (1951); White v. Mote, 270 N.C. 544, 
155,S.E2d 75.(1967,), 
Applied in McKinnon y. Howard Motor 

Lines, 228 N.C. 132, 44 S.E.2d 735 (1947); 
Pascal v. Burke Transit Co., 229 N.C. 435, 50 
S.E.2d 534 (1948); Gantt v. Hobson, 240 N.C. 
426, 82 S.E.2d 384 (1954) (as to subsection (d)); 
Punch v. Landis, 258 N.C. 114, 128 S.E.2d 224 
(1962); Griffin v. Watkins, 269 N.C. 650, 153 
S.E.2d 356 (1967); Williamson v. McNeill, 8 
N.C. App. 625, 175 S.E.2d 294 (1970). 
Quoted in part in Morris v. Jenrette Transp. 

Co., 235 N.C. 568, 70 S.E.2d 845 (1952). 
Cited in Newbern v. Leary, 215 N.C. 134, 1 

S.E.2d 384 (1939); Pike v. Seymour, 222 N.C. 
42, 21 S.E.2d 884 (1942); Morgan v. Cook, 236 
N.C. 477, 73 S.E.2d 296 (1952); Hollifield v. 
Everhart, 237 N.C. 318, 74 S.E.2d 706 (1953); 
Smith v. City of Kinston, 249 N.C. 160, 105 

S.E.2d 648 (1958); Meece v. Dickson, 252 N.C. 

300, 113 S.E.2d 578 (1960); Smith v. Goldsboro 
Iron & Metal Co., 257 N.C. 148, 125 S.E.2d 377 

(1962); State Hwy. Comm’n v. Raleigh Farmers 

Mkt., Inc., 263 N.C. 622, 139 S.E.2d 904 (1965); 
C & H Transp. Co. v. North Carolina DMV, 34 
N.C. App. 616, 239 S.E.2d 309 (1977); State v. 
Stewart, 40 N.C. App. 693, 253 S.E.2d 638 

(1979); Butler v. Peters, 52 N.C. App. 357, 278 

S.E.2d 283 (1981); Mobley v. Hill, 80 N.C. App. 
79, 341 S.E.2d 46 (1986). 

OPINIONS OF ATTORNEY GENERAL 

All farm trailers must be equipped with 
a stop lamp activated by the foot brake of 
the towing unit when operated upon the high- 
ways of this State. Additional lights or reflec- 
tors required depend on the time of day of 
operation, the atmospheric and weather condi- 

tions, the gross weight of the trailer and 
whether or not the trailer and load obscure the 
directional signals or stop light of the towing 
vehicle. See opinion of the Attorney General to 
Clyde R. Cook, Jr., Asst. Comm’r of Motor 
Vehicles, 60 N.C.A.G. 90 (1992). 

§ 20-129.1. Additional lighting equipment required on cer- 

tain vehicles. 

In addition to other equipment required by this Chapter, the following 

vehicles shall be equipped as follows: 
(1) On every bus or truck, whatever its size, there shall be the following: 

On the rear, two reflectors, one at each side, and one stoplight. 
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(2) On every bus or truck 80 inches or more in overall width, in addition 
to the requirements in subdivision (1): 

On the front, two clearance lamps, one at each side. 
On the rear, two clearance lamps, one at each side. 
On each side, two side marker lamps, one at or near the front and 

one at or near the rear. 
On each side, two reflectors, one at or near the front and one at or 

near the rear. 
(3) On every truck tractor: 

On the front, two clearance lamps, one at each side. 
On the rear, one stoplight. 

(4) On every trailer or semitrailer having a gross weight of 4,000 pounds 
or more: 

On the front, two clearance lamps, one at each side. 
On each side, two side marker lamps, one at or near the front and 

one at or near the rear. 
On each side, two reflectors, one at or near the front and one at or 

near the rear. 
On the rear, two clearance lamps, one at each side, also two 

reflectors, one at each side, and one stoplight. 
(5) On every pole trailer having a gross weight of 4,000 pounds or more: 

On each side, one side marker lamp and one clearance lamp which 
may be in combination, to show to the front, side and rear. 

On the rear of the pole trailer or load, two reflectors, one at each 
side. 

(6) On every trailer, semitrailer or pole trailer having a gross weight of 
less than 4,000 pounds: 

On the rear, two reflectors, one on each side. If any trailer or 
semitrailer is so loaded or is of such dimensions as to obscure the 
stoplight on the towing vehicle, then such vehicle shall also be 
equipped with one stoplight. 

(7) Front clearance lamps and those marker lamps and reflectors 
mounted on the front or on the side near the front of a vehicle shall 
display or reflect an amber color. 

(8) Rear clearance lamps and those marker lamps and reflectors mounted 
on the rear or on the sides near the rear of a vehicle shall display or 
reflect a red color. 

(9) Brake lights (and/or brake reflectors) on the rear of a motor vehicle 
shall have red lenses so that the light displayed is red. The light 
illuminating the license plate shall be white. All other lights shall be 
white, amber, yellow, clear or red. 

(10) On every trailer and semitrailer which is 30 feet or more in length 
and has a gross weight of 4,000 pounds or more, one combination 
marker lamp showing amber and mounted on the bottom side rail at 
or near the center of each side of the trailer. (1955, c. 1157, s. 4; 1969, 
c. 387; 1983, c. 245; 1987, c. 363, s. 1; 2000-159, s. 10.) 

Effect of Amendments. — Session Laws displayed is red” for “shall be red” in subdivi- 
2000-159, s. 10, effective May 1, 2001, substi- sion (9), 
tuted “shall have red lenses so that the light 

CASE NOTES 

This section was enacted in the interest Lowry, 260 N.C. 709, 133 S.E.2d 687 (1963); 
of public safety. Scarborough v. Ingram, 256 White v. Mote, 270 N.C. 544, 155 S.E.2d 75 
N.C. 87, 122 S.E.2d 798 (1961); Oxendine v. (1967). 
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Violation of this section constitutes neg- Applied in Smith v. Goldsboro Iron & Metal 
ligence as a matter of law. Scarborough v.  Co., 257 N.C. 148, 125 S.E.2d 377 (1962). 

Ingram, 256 N.C. 87, 122 S.H.2d 798 (1961); Cited in Atkins v. Moye, 277 N.C. 174, 176 
Oxendine v. Lowry, 260 N.C. 709, 183 S.E.2d §&.2d 729 (1970); Butler v. Peters, 52 N.C. 
687 (1963); White v. Mote, 270 N.C. 544, 155 App. 357, 278 S.E.2d 283 (1981). 

S.E.2d 75 (1967). 

§ 20-129.2. Lighting equipment for mobile homes. 

Notwithstanding the provisions of G.S. 20-129 and 20-129.1, the lighting 
equipment required to be provided and equipped on a house trailer, mobile 
home, modular home, or structural component thereof shall be as designated 
by the Commissioner of Motor Vehicles and from time to time promulgated by 
regulation of the Division. (1975, c. 716, s. 5; c. 833, s. 1.) 

-§ 20-130. Additional permissible light on vehicle. 

(a) Spot Lamps. — Any motor vehicle may be equipped with not to exceed 
two spot lamps, except that a motorcycle shall not be equipped with more than 
one spot lamp, and every lighted spot lamp shall be so aimed and used upon 
approaching another vehicle that no part of the beam will be directed to the left 
of the center of the highway nor more than 100 feet ahead of the vehicle. No 
spot lamps shall be used on the rear of any vehicle. 

(b) Auxiliary Driving Lamps. — Any motor vehicle may be equipped with 
not to exceed two auxiliary driving lamps mounted on the front, and every such 
auxiliary driving lamp or lamps shall meet the requirements and limitations 
set forth in G.S. 20-131, subsection (c). 

(c) Restrictions on Lamps. — Any device, other than headlamps, spot lamps, 

or auxiliary driving lamps, which projects a beam of light of an intensity 

greater than 25 candlepower, shall be so directed that no part of the beam will 

strike the level of the surface on which the vehicle stands at a distance of more 

than 50 feet from the vehicle. 
(d) Electronically Modulated Headlamps. — Nothing contained in this 

Chapter shall prohibit the use of electronically modulated headlamps on 

motorcycles, law-enforcement and fire department vehicles, county fire mar- 

shals and Emergency Management coordinators, public and private ambu- 

lances, and rescue squad emergency service vehicles, provided such headlamps 

and light modulator are of a type or kind which have been approved by the 

Commissioner of Motor Vehicles. (1937, c. 407, s. 93; 1977, c. 104; 1989, c. 770, 

s. 7.) 

CASE NOTES 

Applied in Bigelow v. Johnson, 49 N.C. App. 
40, 270 S.E.2d 503 (1980). 

§ 20-130.1. Use of red or blue lights on vehicles prohibited; 

exceptions. 

(a) It is unlawful for any person to install or activate or operate a red light 

in or on any vehicle in this State. As used in this subsection, unless the context 

requires otherwise, “red light” means an operable red light not sealed in the 

manufacturer’s original package which: (i) is designed for use by an emergency 

vehicle or is similar in appearance to a red light designed for use by an 

emergency vehicle; and (ii) can be operated by use of the vehicle’s battery, 

vehicle’s electrical system, or a dry cell battery. 
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(b) The provisions of subsection (a) of this section do not apply to the 
following: 

(1) A police car; 
(2) A highway patrol car; 
(3) A vehicle owned by the Wildlife Resources Commission and operated 

exclusively for law-enforcement purposes; 
(4) An ambulance; 
(5) Avehicle used by an organ procurement organization or agency for the 

recovery and transportation of blood, human tissues, or organs for 
transplantation; 

(6) A fire-fighting vehicle; 
(7) A school bus; 
(8) A vehicle operated by any member of a municipal or rural fire 

department in the performance of his duties, regardless of whether 
members of that fire department are paid or voluntary; 

(9) A vehicle of a voluntary lifesaving organization (including the private 
vehicles of the members of such an organization) that has been 
officially approved by the local police authorities and which is manned 
or operated by members of that organization while answering an 
official call; 

- (10) Avehicle operated by medical doctors or anesthetists in emergencies; 
(11) A motor vehicle used in law enforcement by the sheriff, or any 

salaried rural policeman in any county, regardless of whether or not 
the county owns the vehicle; 

(lla) A vehicle operated by the State Fire Marshal or his representatives 
in the performance of their duties, whether or not the State owns the 
vehicle; 

(12) Avehicle operated by any county fire marshal, assistant fire marshal, 
or emergency management coordinator in the performance of his 
duties, regardless of whether or not the county owns the vehicle; 

(13) A light required by the Federal Highway Administration; 
(14) A vehicle operated by a transplant coordinator who is an employee of 

an organ procurement organization or agency when the transplant 
coordinator is responding to a call to recover or transport human 
tissues or organs for transplantation; 

(15) Avehicle operated by an emergency medical service as an emergency 
support vehicle; and 

(16) A State emergency management vehicle. 
(c) Itis unlawful for any person to possess a blue light or to install, activate, 

or operate a blue light in or on any vehicle in this State, except for a publicly 
owned vehicle used for law enforcement purposes or any other vehicle when 
used by law enforcement officers in the performance of their official duties. As 
used in this subsection, unless the context requires otherwise, “blue light” 
means an operable blue light which: 

(1) Is not () being installed on, held in inventory for the purpose of being 
installed on, or held in inventory for the purpose of sale for installa- 
tion on a vehicle on which it may be lawfully operated or (ii) installed 
on a vehicle which is used solely for the purpose of demonstrating the 
blue light for sale to law enforcement personnel; 

(la) Is designed for use by an emergency vehicle, or is similar in 
oP gatas to a blue light designed for use by an emergency vehicle; 
an 

(2) Can be operated by use of the vehicle’s battery, the vehicle’s electrical 
system, or a dry cell battery. 

(d) Repealed by Session Laws 1999-249, s. 1, effective December 1, 1999. 
(e) Violation of subsection (a) or (c) of this section is a Class 1 misdemeanor. 

(1943, c. 726; 1947, c. 1032; 1953, c. 354; 1955, c. 528; 1957, c. 65, s. 11; 1959, 

488 



§20-130.2 ART. 3. MOTOR VEHICLE ACT OF 1937 §20-131 

c. 166, s. 2; c. 1170, s. 2; 1967, c. 651, s. 1; 1971, c. 1214; 1977, c. 52, s. 2; c. 438, 
sg, 2;.1979; c. 653, s.1; c. 887; 1983, c. 32, s..1; c. 768, s. 6; 1985 (Reg. Sess., 
1986), c. 1027, s. 50; 1989, c. 537, s. 2; 1989 (Reg. Sess., 1990), c. 1020, s. 2; 
1991, c. 263, s. 1; 1993, c. 539, s. 361; 1994, Ex. Sess., c. 24, s. 14(c); 1993 (Reg. 
Sess., 1994), c. 719, s. 1; 1995, c. 168, s. 1; 1995 (Reg. Sess., 1996), c. 756, s. 16; 
1999-249, s. 1.) 

Local Modification. — Macon: 1985, c. 231. 

CASE NOTES 

Application of Section to Vehicles Oper- bly intended the section to apply to vehicles 
ated at Time Lights Are Required.— While operated at the time when lights are required, 
this section declares that it shall be unlawful to as provided in § 20-129. Hollifield v. Everhart, 
display red lights visible in front of a vehicle, it 237 N.C. 313, 74 S.E.2d 706 (1953). 
may be fairly assumed that the General Assem- 

§ 20-130.2. Use of amber lights on certain vehicles. 

All wreckers operated on the highways of the State shall be equipped with an 

amber-colored flashing light which shall be so mounted and located as to be 

clearly visible in all directions from a distance of 500 feet, which light shall be 

activated when at the scene of an accident or recovery operation and when 

towing a vehicle which has a total outside width exceeding 96 inches or which 

exceeds the width of the towing vehicle. It shall be lawful to equip any other 

vehicle with a similar warning light including, but not by way of limitation, 

maintenance or construction vehicles or equipment of the Department of 

Transportation engaged in performing maintenance or construction work on 

the roads, maintenance or construction vehicles of any person, firm or 

corporation, Radio Emergency Associated Citizens Team (REACT) vehicles, 

and any other vehicles required to contain a warning light. (1967, c. 651, s. Os 

1973, c. 507, s. 5; 1977, c. 464, s. 34; 1979, c. 1; c. 765; 1981, c. 390; 1991, c. 44, 

s. 1.) 

CASE NOTES 

Cited in Leisure Prods., Inc. v. Clifton, 44 
N.C. App. 233, 260 S.E.2d 803 (1979). 

§ 20-130.3. Use of white or clear lights on rear of vehicles 

prohibited; exceptions. 

It shall be unlawful for any person to willfully drive a motor vehicle in 

forward motion upon the highways of this State displaying white or clear lights 

on the rear of said vehicle. The provisions of this section shall not apply to the 

white light required by G.S. 20-129(d) or so-called backup lights lighted only 

when said vehicle is in reverse gear or backing. Violation of this section does 

not constitute negligence per se in any civil action. (1973, c. 1071.) 

§ 20-131. Requirements as to headlamps and auxiliary 

driving lamps. 

(a) The headlamps of motor vehicles shall be so constructed, arranged, and 

adjusted that, except as provided in subsection (c) of this section, they will at 

all times mentioned in G.S. 20-129, and under normal atmospheric conditions 

and on a level road, produce a driving light sufficient to render clearly 
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discernible a person 200 feet ahead, but any person operating a motor vehicle 
upon the highways, when meeting another vehicle, shall so control the lights 
of the vehicle operated by him by shifting, depressing, deflecting, tilting, or 
dimming the headlight beams in such manner as shall not project a glaring or 
dazzling light to persons within a distance of 500 feet in front of such 
headlamp. Every new motor vehicle, other than a motorcycle or motor-driven 
cycle, registered in this State after January 1, 1956, which has multiple-beam 
road-lighting equipment shall be equipped with a beam indicator, which shall 
be lighted whenever the uppermost distribution of light from the headlamps is 
in use, and shall not otherwise be lighted. Said indicator shall be so designed 
and located that when lighted it will be readily visible without glare to the 
driver of the vehicle so equipped. 

(b) Headlamps shall be deemed to comply with the foregoing provisions 
prohibiting glaring and dazzling lights if none of the main bright portion of the 
headlamp beams rises above a horizontal plane passing through the lamp 
centers parallel to the level road upon which the loaded vehicle stands, and in 
no case higher than 42 inches, 75 feet ahead of the vehicle. 

(c) Whenever a motor vehicle is being operated upon a highway, or portion 
thereof, which is sufficiently lighted to reveal a person on the highway at a 
distance of 200 feet ahead of the vehicle, it shall be permissible to dim the 
headlamps or to tilt the beams downward or to substitute therefor the light 
from an auxiliary driving lamp or pair of such lamps, subject to the restrictions 
as to tilted beams and auxiliary driving lamps set forth in this section. 

(d) Whenever a motor vehicle meets another vehicle on any highway it shall 
be permissible to tilt the beams of the headlamps downward or to substitute 
therefor the light from an auxiliary driving lamp or pair of such lamps subject 
to the requirement that the tilted headlamps or auxiliary lamp or lamps shall 
give sufficient illumination under normal atmospheric conditions and on a 
level road to render clearly discernible a person 75 feet ahead, but shall not 
project a glaring or dazzling light to persons in front of the vehicle: Provided, 
that at all times required in G.S. 20-129 at least two lights shall be displayed 
on the front of and on opposite sides of every motor vehicle other than a 
motorcycle, road roller, road machinery, or farm tractor. 

(e) No city or town shall enact an ordinance in conflict with this section. 
(1937, c. 407, s. 94; 1939, c. 351, s. 1; 1955, c. 1157, ss..6, 7.) 

Cross References. — As to failure to dim 

headlights not being cause for suspension or 
revocation of driver’s license, see § 20-18. As to 

CASE 

Requirements of Subsection (a) and § 
20-129(e) Distinguished. — The requirement 
of subsection (e) of § 20-129 is entirely different 
from the requirement for motor vehicles, when 
used at night, as set forth in subsection (a) of 
this section. Oxendine v. Lowry, 260 N.C. 709, 
133 $.E.2d 687 (1963). 
Meaning of “Headlamp.” — The legisla- 

ture intended that a “headlamp” within the 
contemplation of § 20-129(c) and this section 
should be one that was specifically designed 
and constructed for use as a headlamp, and a 
five-cell flashlight attached to a motorcycle falls 
short of the headlamp requirement. Bigelow v. 
Johnson, 303 N.C. 126, 277 S.E.2d 347 (1981). 
Although § 20-129(c) and subsection (a) of 

penalties imposed for failure to dim headlights, 
see § 20-181. 

NOTES 

this section do not contain a specific definition 
of a “headlamp,” the legislature’s use of the 
term “headlamp” indicates that not just any 
light source possessing the requisite brightness 
will suffice. Bigelow v. Johnson, 303 N.C. 126, 
277 S.E.2d 347 (1981). 
The function of a front light or head- 

light, defined by § 20-129 and this section, is to 
produce a driving light sufficient, under normal 
atmospheric conditions, to enable the operator 
to see a person 200 feet ahead. O’Berry v. Perry, 
266 N.C. 77, 145 S.E.2d 321 (1965); Miller v. 
Wright, 272 N.C. 666, 158 S.E.2d 824 (1968). 
The function of a parking light is to 

enable a vehicle parked or stopped upon the 
highway to be seen under similar conditions 
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from a distance of 500 feet to the front of such 
vehicle. O’Berry v. Perry, 266 N.C. 77, 145 
S.E.2d 321 (1965). 
The adequacy of headlights upon a motor 

vehicle, in normal atmospheric conditions, is 
determined by this section and § 20-129. Miller 
v. Wright, 272 N.C. 666, 158 S.E.2d 824 (1968). 

Permissibility of Dimming Lights for 
Better Visibility. — The duty of a motorist to 
dim or deflect his headlights is not restricted by 
this section solely to instances in which he is 
meeting oncoming traffic, since this section 
refers to “normal atmospheric conditions’; 
therefore, it may be permissible for a motorist 
to deflect his headlights when driving in fog or 
other atmospheric conditions in which deflected 
headlights afford better visibility. Short v. 
Chapman, 261 N.C. 674, 136 S.E.2d 40 (1964). 
Persons Lying or Sleeping on Highway. 

— As the law does not require a motorist to 
anticipate that a person may be lying or sleep- 
ing on the travelled portion of the highway, this 
statute does not require that persons lying or 
sleeping on the highway be rendered clearly 
discernible as human beings by motor vehicle 
headlights. Sink v. Sumrell, 41 N.C. App. 242, 
254 §8.H.2d 665 (1979). 

Plaintiffs’ Recovery Held Barred by 
Contributory Negligence. — In an action for 
damages due to negligence of defendants, 
where the evidence showed that plaintiffs, on a 
joint enterprise, driving their car about 2:00 A. 
M., at 40 or 45 miles per hour, with lights 
dimmed so that they could not see ahead over 
75 to 100 feet, never applied the brakes and 
failed to see defendants’ truck until after the 
collision, crashing into the back of the truck 
with terrific force, plaintiffs were guilty of con- 
tributory negligence which was a proximate 
cause of the accident, thereby barring their 
recovery. Pike v. Seymour, 222 N.C. 42, 21 
S.E.2d 884 (1942). 
Duty of Driver Is Not Merely to Look But 

to Keep Lookout. — It is the duty of the 
driver of a motor vehicle not merely to look, but 
to keep a lookout, in the direction of travel, and 

§ 20-132. Acetylene lights. 
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he is held to the duty of seeing what he ought to 
have seen. When a motorist travels into a 
completely blinded area for two or three sec- 
onds, with the knowledge that his vision has 
failed him, such behavior will be contributory 
negligence as a matter of law. Williams v. Hall, 
100 N.C. App. 655, 397 S.E.2d 767 (1990). 
Directed verdict on issue of contribu- 

tory negligence was improper where plain- 
tiff testified that he was not completely blinded 
by the oncoming headlights as he approached 
the tractor-trailer and he could see much more 
than the edge of the road; the plaintiff may 
have been keeping a proper lookout without 
realizing that he was partially blinded only as 
to the area beyond the tractor-trailers’ head- 
lights. In such a deceptive visual situation, the 

plaintiff may not have knowingly driven into 
the blinded area, for it would have appeared as 
though he could see into the distant darkness. 
From the evidence there was insufficient evi- 
dence to establish that plaintiff was 
contributorily negligent as a matter of law. 
Williams v. Hall, 100 N.C. App. 655, 397 S.E.2d 
767 (1990). 
Jury Question. — Whether or not defen- 

dant knew or should have known that the 
position of his cab and lights could blind oncom- 
ing drivers was a question for the jury. Williams 
v. Hall, 100 N.C: App. 655, 397 S.Hi2d 767 

(1990). 
Applied in Cronenberg v. United States, 123 

F. Supp. 693 (E.D.N.C. 1954); Williamson v. 
McNeill, 8 N.C. App. 625, 175 S.E.2d 294 
(1970). 
Quoted in Newbern v. Leary, 215 N.C. 134, 1 

S.E.2d 384 (1939); as to subsections (a) and (d), 
in Keener v. Beal, 246 N.C. 247, 98 S.E.2d 19 

(1957); Meeks v. Atkeson, 7 N.C. App. 631, 173 
S.E.2d 509 (1970). 

Cited in Singletary v. Nixon, 239 N.C. 634, 
80 S.E.2d 676 (1954); Smith v. City of Kinston, 
249 N.C. 160, 105 S.E.2d 648 (1958); Schaefer v. 
Wickstead, 88 N.C. App. 468, 363 S.E.2d 653 

(1988). 

Motor vehicles eligible for a Historic Vehicle Owner special registration plate 
under G.S. 20-79.4 may be equipped with two acetylene headlamps of approx- 
imately equal candlepower when equipped with clear plane-glass fronts, bright 
six-inch spherical mirrors, and standard acetylene five-eighths foot burners 
not more and not less and which do not project a glaring or dazzling light into 
the eyes of approaching drivers. (1937, c. 407, s. 95; 1995, c. 379, s. 18.1.) 

§ 20-133. Enforcement of provisions. 

(a) The Commissioner is authorized to designate, furnish instructions to 

and to supervise official stations for adjusting headlamps and auxiliary driving 

lamps to conform with the provisions of G.S. 20-129. When headlamps and 
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auxiliary driving lamps have been adjusted in conformity with the instructions 
issued by the Commissioner, a certificate of adjustment shall be issued to the 
driver of the motor vehicle on forms issued in duplicate by the Commissioner 
and showing date of issue, registration number of the motor vehicle, owner’s 
name, make of vehicle and official designation of the adjusting station. 

(b) The driver of any motor vehicle equipped with approved headlamps, 
auxiliary driving lamps, rear lamps or signal lamps, who is arrested upon a 
charge that such lamps are improperly adjusted or are equipped with bulbs of 
a candlepower not approved for use therewith, shall be allowed 48 hours 
within which to bring such lamps into conformance with the requirements of 
this Article. It shall be a defense to any such charge that the person arrested 
produce in court or submit to the prosecuting attorney a certificate from an 
official adjusting station showing that within 48 hours after such arrest such 
lamps have been made to conform with the requirements of this Article. (1937, 
c. 407, s. 96.) 

§ 20-134. Lights on parked vehicles. 

(a) Whenever a vehicle is parked or stopped upon a highway, whether 
attended or unattended during the times mentioned in G.S. 20-129, there shall 
be displayed upon such vehicle one or more lamps projecting a white or amber 
light visible under normal atmospheric conditions from a distance of 500 feet 
to the front of such vehicle, and projecting a red light visible under like 
conditions from a distance of 500 feet to the rear, except that local authorities 
may provide by ordinance that no lights need be displayed upon any such 
vehicle when parked in accordance with local ordinances upon a highway 
where there is sufficient light to reveal any person within a distance of 200 feet 
upon such highway. | 

(b) A motor vehicle operated on a highway by a rural letter carrier or by a 
newspaper delivery person shall be equipped and operated with flashing 
amber lights at any time the vehicle is being used in the delivery of mail or 
newspapers, regardless of whether the vehicle is attended or unattended. 
(1937, c. 407, s. 97; 1959, c. 1264, s. 9; 1995 (Reg. Sess., 1996), c. 715, s. 1:) 

CASE NOTES 

Purpose of Section. — This section is de- 
signed to promote safe use of the public high- 

Coleman v. Burris, 265 N.C. 404, 144 S.E.2d 
241 (1965). 

ways. Beasley v. Williams, 260 N.C. 561, 133 
S.E.2d 227 (1963). 

Effect of § 20-161. — Section 20-161 does 
not conflict with nor reduce the obligation im- 
posed on the operator of a motor vehicle 
stopped or parked on the highway at night to 
light his vehicle as required by this section and 
§ 20-129. Melton v. Crotts, 257 N.C. 121, 125 
S.E.2d 396 (1962). 

This section is inapplicable to a motor 
vehicle parked in a residential district in 
a city or town on a street which constitutes no 
part of the highway system. Smith v. Goldsboro 
Iron & Metal Co., 257 N.C. 143, 125 S.E.2d 377 
(1962). 

The provisions of this section are not appli- 
cable to defendants’ truck parked or stopped on 
a street in the city when plaintiff has neither 
allegation nor proof to show that the street 
forms a part of the State highway system. 

The function of a parking light is to 
enable a vehicle parked or stopped upon the 
highway to be seen under similar conditions 
from a distance of 500 feet to the front of such 
vehicle. O’Berry v. Perry, 266 N.C. 77, 145 
S.E.2d 321 (1965). 

Right of Motorist to Assume That Other 
Vehicle Will Display Lights. — A motorist 
has the right to act upon the assumption that 
no other motorist will permit a motor vehicle 
either to move or to stand on the highway 
without displaying thereon the lights required 
by this section and § 20-129, until he has 
notice to the contrary. Chaffin v. Brame, 233 
N.C. 377, 64 S.E.2d 276 (1951); United States v. 
First-Citizens Bank & Trust Co., 208 F.2d 280 
(4th Cir. 1953); Towe v. Stokes, 117 F. Supp. 880 
(M.D.N.C.), aff'd, 214 F.2d 563 (4th Cir. 1954). 
A violation of this section is negligence 

per se. Correll v. Gaskins, 263 N.C. 212, 139 
S.E.2d 202 (1964); Faison v. T & S Trucking Co., 
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266 N.C. 383, 146 S.E.2d 450 (1966); Edwards 
v. Mayes, 385 F.2d 369 (4th Cir. 1967); King v. 
Allred, 60 N.C. App. 380, 299 S.E.2d 248, rev’d 
on other grounds, 309 N.C. 1138, 305 S.E.2d 554 
(1983). 

Parking on a paved highway at night, with- 
out flares or other warning, is negligence. Allen 
v. Dr. Pepper Bottling Co., 223 N.C. 118, 25 
S.E.2d 388 (1943). 

But it is not necessarily unlawful in all 
cases to park a vehicle at night on the 
paved portion of a highway without lights 
thereon, as an emergency may arise thereby 
making it impossible to move such vehicle im- 
mediately. Pike v. Seymour, 222 N.C. 42, 21 
S.E.2d 884 (1942). 

- It was negligence to permit a disabled 
bus to stand on a highway at night without 
lights, blocking a lane of traffic, without giving 
warning to approaching vehicles. Dezern v. 
Asheboro City Bd. of Educ., 260 N.C. 535, 133 
S.E.2d 204 (1963). 
Leaving a disabled marine’ corps 

wrecker standing on the highway in the 
nighttime without the lights and warning sig- 
nals required by this section and § 20-161 
constituted negligence. United States v. First- 
Citizens Bank & Trust Co., 208 F.2d 280 (4th 
Cir. 1953). 
Proximate Cause as a Jury Question. — 

It is for the jury to decide whether, upon the 
evidence, a violation of this statute was a 
proximate cause of decedent’s injuries. 
Edwards v. Mayes, 385 F.2d 369 (4th Cir. 1967). 

The parking of a truck on a public highway at 
night without lights in violation of the statute 
is negligence per se, and the question of proxi- 
mate cause is for the determination of the jury. 
Barrier v. Thomas & Howard Co., 205 N.C. 425, 
171 S.E. 626 (1933), decided under correspond- 
ing section of former law. 
Evidence Held Sufficient for Submission 

to Jury. — Evidence that the driver of a car left 
the vehicle standing unattended without lights 

§ 20-135. Safety glass. 
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at nighttime, partially on the hard surface, and 
that plaintiff was unable to stop before striking 
the rear of the vehicle when he first saw it upon 
resuming his bright lights after dimming his 
lights in response to oncoming traffic, was suf- 
ficient to be submitted to the jury on the issue 
of negligence. Beasley v. Williams, 260 N.C. 
561, 133 S.E.2d 227 (1963). 
Defendant was entitled to an instruc- 

tion, even in the absence of a request therefor, 

that if the jury found by the greater weight of 
the evidence that plaintiff stopped his car and 
permitted it to stand, without lights, on the 
paved portion of the road in defendant’s right 
lane of travel, such conduct on the part of the 
plaintiff would constitute negligence as a mat- 
ter of law, and that if the jury find by the 
greater weight of the evidence that such negli- 
gence was a proximate cause of the collision 
and plaintiff’s injuries, the jury should answer 
the contributory negligence issue, “Yes.” Correll 
vy, Gaskins}: (263) N:C.0 202: 139)5S:-H: 209202 

(1964). 
Applied in Bumgardner v. Allison, 238 N.C. 

621, 78 S.E.2d 752 (1953); Kinsey v. Town of 
Kenly, 263 N.C. 376, 139 S.E.2d 686 (1965); 
King v. Allred, 309 N.C. 1138, 305 S.E.2d 554 
(1983); State v. Gooden, 65 N.C. App. 669, 309 
S.E.2d 707 (1983). 
Quoted in Thomas v. Deloatch, 45 N.C. App. 

322, 263 S.E.2d 615 (1980). 
Stated in Puryear v. Cooper, 2 N.C. App. 517, 

163 S.E.2d 299 (1968). 
Cited in McKinnon v. Howard Motor Lines, 

228 N.C. 132, 44 S.E.2d 735 (1947); Keener v. 
Beal, 246 N.C. 247, 98 S.E.2d 19 (1957); Vann v. 

Hayes, 266 N.C. 713, 147 S.E.2d 186 (1966); 
Brown v. Boren Clay Prods. Co., 5 N.C. App. 
418, 168 S.E.2d 452 (1969); Atkins v. Moye, 277 
N.C. 179, 176 S.E.2d 789 (1970); McNair v. 
Boyette, 282 N.C. 230, 192 S.E.2d 457 (1972); 
Williamson v. Basinger, 30 N.C. App. 50, 226 
S.E.2d 213 (1976). 

(a) It shall be unlawful to operate knowingly, on any public highway or 

street in this State, any motor vehicle which is registered in the State of North 

Carolina and which shall have been manufactured or assembled on or after 

January 1, 1936, unless such motor vehicle be equipped with safety glass 

wherever glass is used in doors, windows, windshields, wings or partitions; or 

for a dealer to sell a motor vehicle manufactured or assembled on or after 

January 1, 1936, for operation upon the said highways or streets unless it be 

so equipped. The provisions of this Article shall not apply to any motor vehicle 

if such motor vehicle shall have been registered previously in another state by 

the owner while the owner was a bona fide resident of said other state. 

(b) The term “safety glass” as used in this Article shall be construed as 

meaning glass so treated or combined with other materials as to reduce, in 

comparison with ordinary sheet glass or plate glass, the likelihood of injury to 

persons by glass when the glass is cracked or broken. 
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(c) The Division of Motor Vehicles shall approve and maintain a list of the 
approved types of glass, conforming to the specifications and requirements for 
safety glass as set forth in this Article, and in accordance with standards 
recognized by the United States Bureau of Standards, and shall not issue a 
license for or relicense any motor vehicle subject to the provisions of this 
Article unless such motor vehicle be equipped as herein provided with such 
approved type of glass. 

(d) Repealed by Session Laws 1985, c. 764, s. 26. (1937, c. 407, s. 98; 1941, 
c. 36; 1975, c. 716, s. 5; 1985, c. 764, s. 26; 1985 (Reg. Sess., 1986), c. 852, s. 17.) 

§ 20-135.1: Repealed by Session Laws 1995 (Regular Session, 1996), c. 756, 
S530: 

§ 20-135.2. Safety belts and anchorages. 

(a) Every new motor vehicle registered in this State and manufactured, 
assembled, or sold after January 1, 1964, shall, at the time of registration, be 
equipped with at least two sets of seat safety belts for the front seat of the 
motor vehicle. Such seat safety belts shall be of such construction, design, and 
strength to support a loop load strength of not less than 5,000 pounds for each 
belt, and must be of a type approved by the Commissioner. 

This subsection shall not apply to passenger motor vehicles having a seating 
capacity in the front seat of less than two passengers. 

(b) After July 1, 1962, no seat safety belt shall be sold for use in connection 
with the operation of a motor vehicle on any highway of this State unless it 
shall be constructed and installed as to have a loop strength through the 
complete attachment of not less than 5,000 pounds and the buckle or closing 
device shall be of such construction and design that after it has received the 
aforesaid loop belt load it can be released with one hand with a pull of less than 
45 pounds. 

(c) The provisions of this section shall apply only to passenger vehicles of 
nine-passenger capacity or less, except motorcycles. (1961, c. 1076; 19638, c. 

CASE NOTES 

No Statutory Duty to Use Seat Belts. — 
Seat belt enactments are not absolute safety 
measures, and no statutory duty to use the 
belts can be implied from them. Miller v. Miller, 
273 N.C. 228, 160 S.E.2d 65 (1968). 

Failure of a guest passenger to use an 
available seat belt does not constitute con- 
tributory negligence barring recovery by the 
passenger for personal injuries received in an 
automobile accident caused by defendant driv- 
er’s negligence. Miller v. Miller, 273 N.C. 228, 
160 S.E.2d 65 (1968). 

Nor Does It Invoke Doctrine of Avoid- 
able Consequences. — The doctrine of avoid- 
able consequences is not invoked by the failure 
of plaintiff guest passenger to use an available 
seat belt, since the failure to fasten the seat belt 
occurs before defendant’s negligence. Miller v. 
Miller, 273 N.C. 228, 160 S.E.2d 65 (1968). 
Applied in Calloway v. Ford Motor Co., 281 

N.C. 496, 189 S.E.2d 484 (1972). 

§ 20-135.2A. Seat belt use mandatory. 

(a) Each front seat occupant who is 16 years of age or older and each driver 
of a passenger motor vehicle manufactured with seat belts shall have a seat 
belt properly fastened about his or her body at all times when the vehicle is in 
forward motion on a street or highway in this State. 
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(b) “Passenger Motor Vehicle,” as used in this section, means a motor vehicle 
with motive power designed for carrying 10 passengers or fewer, but does not 
include a motorcycle, a motorized pedacycle or a trailer. 

(c) This section shall not apply to any of the following: 
(1) Adriver or occupant with a medical or physical condition that prevents 

appropriate restraint by a safety belt or with a professionally certified 
mental phobia against the wearing of vehicle restraints; 

(2) A motor vehicle operated by a rural letter carrier of the United States 
Postal Service while performing duties as a rural letter carrier and a 
motor vehicle operated by a newspaper delivery person while actually 
engaged in delivery of newspapers along the person’s specified route; 

(3) A driver or passenger frequently stopping and leaving the vehicle or 
delivering property from the vehicle if the speed of the vehicle 
between stops does not exceed 20 miles per hour; 

(4) Any vehicle registered and licensed as a property-carrying vehicle in 
accordance with G.S. 20-88, while being used for agricultural or 
commercial purposes; or 

(5) A motor vehicle not required to be equipped with seat safety belts 
under federal law. 

(d) Evidence of failure to wear a seat belt shall not be admissible in any 
criminal or civil trial, action, or proceeding except in an action based on a 
violation of this section or as justification for the stop of a vehicle or detention 
of a vehicle operator and passengers. 

(e) Any driver or passenger who fails to wear a seat belt as required by this 
section shall have committed an infraction and shall pay a penalty of 
twenty-five dollars ($25.00). Conviction of an infraction under this section has 
no consequence other than payment of a penalty. A person found responsible 
for a violation of this section may not be assessed court costs. 

(f) No drivers license points or insurance surcharge shall be assessed on 
account of violation of this section. 

(g) The Commissioner of the Division of Motor Vehicles and the Department 
of Public Instruction shall incorporate in driver education programs and driver 
licensing programs instructions designed to encourage compliance with this 
section as an important means of reducing the severity of injury to the users of 
restraint devices and on the requirements and penalties specified in this law. 

(h) Repealed by Session Laws 1999-183, s. 3, effective October 1, 1999. 
985, ¢. 222..s..1;.1987,'c..623; 1991, c..448, s. 1; 1994, Ex. Sess.,.c:.5, s. 1; 
1997-16, s. 2; 1997-4438, s. 32.20; 1999-183, ss. 1-3.) 

Editor’s Note. — Session Laws 1985, c. 222, 
s. 2 makes this section effective October 1, 
1985. Section 2 further provides that the act 
shall cease to be effective if, and upon such date 
as, a final determination by lawful authority is 
made that the North Carolina law on manda- 
tory safety belt usage does not meet the mini- 
mum criteria established by the United States 
Department of Transportation for State man- 
datory safety belt usage laws necessary to re- 
scind the federal rule requiring automobile 

manufacturers to phase in automatic occupant 
restraints in automobiles. 

Session Laws 1997-16, s. 10 provides that 
this act does not appropriate funds to the 
Division to implement this act nor does it 
obligate the General Assembly to appropriate 
funds to implement this act. 
Legal Periodicals. — For note, “The Seat 

Belt Defense and North Carolina’s New Man- 
datory Usage Law.” See 64 N.C.L. Rev. 1127 

(1986). 

CASE NOTES 

Legislative Intent. — It is not entirely clear 
that, by enacting this section, the North Caro- 
lina legislature created an evidentiary privilege 
as contemplated by F.R. Evid., Rule 501. United 

States v. Cartledge, 928 F.2d 93 (4th Cir. 1991), 
rev'd on other grounds, 928 F.2d 93 (4th Cir. 

1991). 
Constitutionality. — Defendant failed to 
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show that this section was an unreasonable, 

arbitrary, or capricious restriction on the oper- 
ator or passenger in a passenger vehicle; the 
statute clearly contributes in a reasonable 
manner to the safety of travel on the streets 
and highways of the State, and is, therefore, a 
proper exercise of the police power of the State 
by the General Assembly. State v. Swain, 92 
N.C. App. 240, 374 S.E.2d 173 (1988). 
Common Law Rule Regarding Inadmis- 

sibility of Seatbelt Evidence. — North Caro- 
lina has a strong common law rule, now codified 
by statute, that evidence that a plaintiff did not 
fasten his seatbelt is inadmissible in any civil 
action. Barron v. Ford Motor Co. of Canada 
Ltd., 965 F.2d 195 (7th Cir.), cert. denied, 506 

U.S. 1001, 113 S. Ct. 605, 121 L. Ed. 2d 541 
(1992). 

The clearest articulation of North Carolina’s 
common law rule against seatbelt evidence 
holds not that such evidence is inadmissible on 
all issues, but only that it is inadmissible to 
establish the plaintiff’s failure to exercise due 
care to minimize the consequences of an acci- 
dent should one occur. Barron v. Ford Motor Co. 
of Canada Ltd., 965 F.2d 195 (7th Cir.), cert. 
denied, 506 U.S. 1001, 113 S. Ct. 605, 121 L. 
Ed. 2d 541 (1992). 

The common law rule is founded on the 
desire of the North Carolina courts not to 
penalize the failure to fasten one’s seatbelt, 
because nonuse is so rampant in the state that 
the average person could not be thought care- 
less for failing to fasten his seatbelt. Barron v. 
Ford Motor Co. of Canada Ltd., 965 F.2d 195 

(7th Cir.), cert. denied, 506 U.S. 1001, 113 S. Ct. 
605, 121 L. Ed. 2d 541 (1992). 

Infants. — Evidence that an infant killed in 
a car accident was improperly sitting on the lap 
of, and within the seat belt of, the occupant of 
the front passenger’s seat was not admissible in 
a personal injury and wrongful death action 
arising out of the accident. Chaney v. Young, 
122 N.C. App. 260, 468 S.E.2d 837 (1996). 

Literal Interpretation of Subsection (d) 
May Be Incorrect. — This section is a man- 
datory seatbelt law, and evidence of nonuse can 
of course be introduced in a proceeding to 
impose a penalty for violation of the law. But if 
the statute is read literally, that is the only type 
of proceeding in which such evidence can be 
introduced. The literal interpretation of North 
Carolina’s rule, though, is almost certainly in- 
correct. In State v. Brewer, 328 N.C. 515, 522, 
402 S.E.2d 380, 385 (1991), a prosecution of a 
woman for murdering her disabled daughter by 
abandoning her car with the daughter in it on a 
railroad crossing, the Supreme Court of North 
Carolina remarked, without criticism, the in- 

troduction of evidence that the daughter knew 
how to release her seatbelt; it never occurred to 

anyone that such evidence might be inadmissi- 
ble. Barron v. Ford Motor Co. of Canada Ltd., 
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965 F.2d 195 (7th Cir.), cert. denied, 506 U.S. 
1001, 113-8. Ct. 605, 121 L, Ed. 2d.541:(1992). 
This section precludes the introduction 

of any evidence regarding seat belt use, 
regardless of any knowledge of a specific haz- 
ard. Hagwood v. Odom, 88 N.C. App. 513, 364 
S.E.2d 190 (1988). 

The evidence of the failure of the defendant 
to use her seat belt was not admissible in a 
DWI trial. State v. Williams, 113 N.C. App. 686, 
440 S.E.2d 324 (1994). 

This section precludes any instruction 
to the jury which would allow mitigation 
of damages for failure to wear a seat belt. 
Hagwood v. Odom, 88 N.C. App. 513, 364 S.E.2d 
190 (1988). 
Under the law that obtained prior to 

this section, a motorist was not contributorily 
negligent for failure to use his seat belt unless 
the motorist with prior knowledge of a specific 
hazard, one not generally associated with high- 
way travel, had failed or refused to fasten his 
seat belt. Hagwood v. Odom, 88 N.C. App. 518, 
364 S.E.2d 190 (1988). 
Under the law that obtained prior to this 

section, the failure to fasten one’s seat belt 
could not be held to be a breach of the duty to 
minimize damages, as the duty to minimize 
damages arises only after the negligent act of 
defendant, and a plaintiff’s failure to fasten his 
seat belt necessarily occurs before defendant’s 
allegedly negligent act. Hagwood v. Odom, 88 
N.C. App. 5138, 364 S.E.2d 190 (1988). 
Use of Evidence of Violation is Limited. 

— Although failure to wear a seat belt is a 
traffic violation under this section, subsection 
(d) prohibits using evidence of the seat belt 
violation other than in proceedings to enforce 
the traffic violation. United States v. Cartledge, 
928 F.2d 93 (4th Cir. 1991). 
Non-use of Seat Belts Probable Cause. — 

Officer had probable cause to stop vehicle in 
which defendant was a passenger where officer 
observed that neither the driver or the defen- 
dant passenger were wearing seat belts. Like- 
wise, the officer was allowed to ask defendant 
passenger to exit the vehicle. State v. Hamilton, 
125 N.C. App. 396, 481 S.E.2d 98 (1997), appeal 
dismissed and cert. denied, 345 N.C. 757, 485 
S.E.2d 302 (1997). 

For case holding traffic stop not 
pretextual where officer stopped defendant on 
premise that defendant was not wearing a seat 
belt, see State v. Morocco, 99 N.C. App. 421, 393 
S.E.2d 545 (1990). 

In the 1987 amendment to subsection (d) 
not only did the General Assembly retain the 
exclusion of the seat belt defense in civil cases, 

but expanded the act so as to exclude evidence 
of the failure to have a fastened seat belt in 
place in other criminal proceedings. State v. 
Williams, 113 N.C. App. 686, 440 S.E.2d 324 
(1994). 
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Cited in State v. McClendon, 130 N.C. App. 
368, 502 S.E.2d 902 (1998). 

§ 20-135.2B. Transporting children under 12 years of age 
in open bed or open cargo area of a vehicle 
prohibited; exceptions. 

(a) The operator of a vehicle having an open bed or open cargo area shall 
insure that no child under 12 years of age is transported in the bed or cargo 
area of that vehicle. An open bed or open cargo area is a bed or cargo area 
without permanent overhead restraining construction. 

(b) Subsection (a) of this section does not apply in any of the following 
circumstances: 

(1) An adult is present in the bed or cargo area of the vehicle and is 
supervising the child. 

(2) The child is secured or restrained by a seat belt manufactured in 
compliance with Federal Motor Vehicle Safety Standard No. 208, 
installed to support a load strength of not less than 5,000 pounds for 
each belt, and of a type approved by the Commissioner. 

(3) An emergency situation exists. 
(4) The vehicle is being operated in a parade pursuant to a valid permit. 
(5) The vehicle is being operated in an agricultural enterprise. 
(6) The vehicle is being operated in a county that has no incorporated area 

with a population in excess of 3,500. 
(c) Any person violating this section shall have committed an infraction and 

shall pay a penalty of twenty-five dollars ($25.00). Conviction of an infraction 

under this section has no consequence other than payment of a penalty. A 

person found responsible for a violation of this section may not be assessed 

court costs. 
(d) No drivers license points or insurance surcharge shall be assessed on 

account of violation of this section. (1993 (Reg. Sess., 1994), c. 672, s. 1; 1995, 

c. 163, s. 7; 1999-183, s. 4.) 

§ 20-135.3. Seat belt anchorages for rear seats of motor 

vehicles. 

Every new motor vehicle registered in this State and manufactured, assem- 

bled or sold after July 1, 1966, shall be equipped with sufficient anchorage 

units at the attachment points for attaching at least two sets of seat safety 

belts for the rear seat of the motor vehicle. Such anchorage units at the 

attachment points shall be of such construction, design and strength to support 

a loop load strength of not less than 5,000 pounds for each belt. 

The provisions of this section shall apply to passenger vehicles of nine- 

passenger capacity or less, except motorcycles. (1965, c. 3872) 

§ 20-135.4. Certain automobile safety standards. 

(a) Definitions. — For the purposes of this section, the term “private 

passenger automobile” shall mean a four-wheeled motor vehicle designed 

principally for carrying passengers, for use on public roads and highways, 

except a multipurpose passenger vehicle which 1s constructed either on a truck 

chassis or with special features for occasional off-road operation. 

(b), (c) Repealed by Session Laws 1975, c. 856. 

(d) The manufacturer’s specified height of any passenger motor vehicle shall 

not be elevated or lowered, either in front or back, more than six inches by 
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modification, alteration, or change of the physical structure of said vehicle 
without prior written approval of the Commissioner of Motor Vehicles. 

On or after January 1, 1975, no self-propelled passenger vehicle that has 
been so altered, modified or changed shall be operated upon any highway or 
public vehicular area without the prior written approval of the Commissioner. 
(LOT rc Aso 0d fo eUC Do MLSs: do, G..o00.) 

OPINIONS OF ATTORNEY GENERAL 

As to applicability to specific vehicle, Garrett, Commissioner of Motor Vehicles, 41 
and nonpreemption by federal legislation, N.C.A.G. 677 (1971). 
see opinion of Attorney General to Mr. Joe W. 

§ 20-136. Smoke screens. 

(a) It shall be unlawful for any person or persons to drive, operate, equip or 
be in the possession of any automobile or other motor vehicle containing, or in 
any manner provided with, a mechanical machine or device designed, used or 
capable of being used for the purpose of discharging, creating or causing, in any 
manner, to be discharged or emitted, either from itself or from the automobile 
or other motor vehicle to which attached, any unusual amount of smoke, gas or 
other substance not necessary to the actual propulsion, care and keep of said 
vehicle, and the possession by any person or persons of any such device, 
whether the same is attached to any such motor vehicle, or detached there- 
from, shall be prima facie evidence of the guilt of such person or persons of a 
violation of this section. 

(b) Any person or persons violating the provisions of this section shall be 
guilty of a Class I felony. (1937, c. 407, s. 99; 19938, c. 539, s. 1257; 1994, Ex. 
Sess., c. 24, s. 14(c).) 

§ 20-136.1. Location of television viewers. 

No person shall drive any motor vehicle equipped with any television viewer, 
screen, or other means of visually receiving a television broadcast which is 
located in the motor vehicle at any point forward of the back of the driver’s 
SoA Sona is visible to the driver while operating the motor vehicle. (1949, 
c. 583, s. 4. 

§ 20-137: Repealed by Session Laws 1995, c. 379, s. 18.2. 

§ 20-137.1. Child restraint systems required. 

(a) Every driver who is transporting one or more passengers of less than 16 
years of age shall have all such passengers properly secured in a child 
passenger restraint system or seat belt which meets federal standards appli- 
cable at the time of its manufacture. 

(al) (See editor’s note for applicability) A child less than five years of 
age and less than 40 pounds in weight shall be properly secured in a 
weight-appropriate child passenger restraint system. In vehicles equipped 
with an active passenger-side front air bag, if the vehicle has a rear seat, a 
child less than five years of age and less than 40 pounds in weight shall be 
properly secured in a rear seat, unless the child restraint system is designed 
for use with air bags. 

(b) The provisions of this section shall not apply: (i) to ambulances or other 
emergency vehicles; (ii) when the child’s personal needs are being attended to; 
(111) if all seating positions equipped with child passenger restraint systems or 
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seat belts are occupied; or (iv) to vehicles which are not required by federal law 
or regulation to be equipped with seat belts. 

(c) Any driver found responsible for a violation of this section may be 
punished by a penalty not to exceed twenty-five dollars ($25.00), even when 
more than one child less than 16 years of age was not properly secured in a 
restraint system. No driver charged under this section for failure to have a 
child under five years of age properly secured in a restraint system shall be 
convicted if he produces at the time of his trial proof satisfactory to the court 
nen he has subsequently acquired an approved child passenger restraint 
system. 

(d) A violation of this section shall have all of the following consequences: 
(1) Two drivers license points shall be assessed pursuant to G.S. 20-16. 
(2) No insurance points shall be assessed. 
(3) The violation shall not constitute negligence per se or contributory 

negligence per se. 
(4) The violation shall not be evidence of negligence or contributory 

negligence. (1981, c. 804, ss. 
1994), c. 748, s. 1; 1999-183, 

Editor’s Note. — Session Laws 1981, c. 804, 

s. 6, provided: “This act shall become effective 
on July 1, 1982, and shall expire on June 30, 

1985.” The section was subsequently rewritten 
by Session Laws 1985, c. 218, effective July 1, 
1985, and hence did not expire. 

Session Laws 1999-183, s. 8, provides that 
G.S. 20-137.1(al1), as enacted in s. 6, does not 
apply to persons who reach the age of four years 

1, 4, 5; 1985, c. 218; 1993 (Reg. Sess., 
ss. 6, 7; 2000-117, s. 1.) 

old before October 1, 1999. 

Effect of Amendments. — Session Laws 

2000-117, s. 1, effective December 1, 2000, 

deleted the former second sentence in subsec- 

tion (c), which read “Conviction of an infraction 
under this section has no consequence other 
than payment of a penalty”; and rewrote sub- 

section (d). 

CASE NOTES 

Regulations promulgated by the State 
Division of Motor Vehicles designed to in- 
sure that manufacturers comply with applica- 
ble standards for child passenger restraint sys- 
tems by requiring verification of any equipment 
regulated by this section are preempted by the 
National Motor Vehicle Safety Act of 1966, 15 
U.S.C.A. § 1381 et seq., as amended. Juvenile 

Prods. Mfrs. Ass’n v. Edmisten, 568 F. Supp. 
714 (E.D.N.C. 1983). 

Failure to Restrain Child Held Not Ac- 
tionable Negligence. — Mother’s failure to 
fasten her child in a child restraint system as 
required by this section as it existed at the time 
of the accident did not constitute actionable 

negligence and was therefore not the proximate 
cause of death of child. Thus, mother could not 

be held jointly liable for damages awarded to 
the child’s estate in wrongful death action 
against other driver. State Farm Mut. Auto. 
Ins. Co. v. Holland, 324 N.C. 466, 380 S.E.2d 
100 (1989) (decided under prior law). 
Improper Restraint. — Evidence that an 

infant killed in a car accident was improperly 
sitting on the lap of, and within the seat belt of, 
the occupant of the front passenger’s seat was 
not admissible in a personal injury and wrong- 
ful death action arising out of the accident. 
Chaney v. Young, 122 N.C. App. 260, 468 S.E.2d 

837 (1996). 

§ 20-137.2. Operation of vehicles resembling law-enforce- 

ment vehicles unlawful; punishment. 

(a) It is unlawful for any person other than a law-enforcement officer of the 

State or of any county, municipality, or other political subdivision thereof, with 

the intent to impersonate a law-enforcement officer, to operate any vehicle, 

which by its coloration, insignia, lettering, and blue or red light resembles a 

vehicle owned, possessed, or operated by any law-enforcement agency. 

(b) Violation of subsection (a) of this section is a Class 1 misdemeanor. 

(1979, c. 567, s. 1; 1993, c. 539, s. 362; 1994, Ex. Sess., c. 24, s. 14(c).) 
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§§ 20-137.3 through 20-137.5: Reserved for future codification pur- 
poses. 

Part 9A. Abandoned and Derelict Motor Vehicles. 

§ 20-137.6. Declaration of purpose. 

Abandoned and derelict motor vehicles constitute a hazard to the health and 
welfare of the people of the State in that such vehicles can harbor noxious 
diseases, furnish shelter and breeding places for vermin, and present physical 
dangers to the safety and well-being of children and other citizens. It is 
therefore in the public interest that the present accumulation of abandoned 
and derelict motor vehicles be eliminated and that the future abandonment of 
such vehicles be prevented. (1973, c. 720, s. 1.) 

Editor’s Note. — Session Laws 1973, c. 720, on Sept. 3, 1973.” Section 20-162.3 was trans- 
s. 2, provided: “This act shall not repeal or ferred to § 20-219.3 by Session Laws 19738, c. 
modify G.S. 20-162.3 and shall become effective 1330, s. 36. 

§ 20-137.7. Definitions of words and phrases. 

The following words and phrases when used in this Part shall for the 
purpose of this Part have the meaning respectively prescribed to them in this 
Part, except in those instances where the context clearly indicates a different 
meaning: 

(1) “Abandoned vehicle” means a motor vehicle that has remained ille- 
gally on private or public property for a period of more than 10 days 
without the consent of the owner or person in control of the property. 

(2) “Demolisher” means any person, firm or corporation whose business is 
to convert a motor vehicle into processed scrap or scrap metal or 
otherwise to wreck, or dismantle, such a vehicle. 

(3) “Department” means the North Carolina Department of Transporta- 
tion. 

(4) “Derelict vehicle” means a motor vehicle: 
a. Whose certificate of registration has expired and the registered 

and legal owner no longer resides at the address listed on the last 
certificate of registration on record with the North Carolina 
Department of Transportation; or 

b. Whose major parts have been removed so as to render the vehicle 
inoperable and incapable of passing inspection as required under 
existing standards; or 

c. Whose manufacturer’s serial plates, vehicle identification num- 
bers, license number plates and any other means of identification 
have been removed so as to nullify efforts to locate or identify the 
registered and legal owner; or 

d. Whose registered and legal owner of record disclaims ownership or 
releases his rights thereto; or 

e. Which is more than 12 years old and does not bear a current license 
as required by the Department. 

(5) “Officer” means any law-enforcement officer of the State, of any county 
or of any municipality including county sanitation officers. 

(6) “Salvage yard” means a business or a person who possesses five or 
more derelict vehicles, regularly engages in buying and selling used 
vehicle parts. 

(7) “Secretary” means the Secretary of the North Carolina Department of 
Transportation. 
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(8) “Tag” means any type of notice affixed to an abandoned or derelict 
motor vehicle advising the owner or the person in possession that the 
same has been declared an abandoned or derelict vehicle and will be 
treated as such, which tag shall be of sufficient size as to be easily 
discernible and contain such information as the Secretary deems 
necessary to enforce this Part. 

(9) “Vehicle” means every device in, upon, or by which any person or 
property is or may be transported or drawn upon a highway by 
mechanical means. 

(10) “Vehicle recycling” means the process whereby discarded vehicles 
(abandoned, derelict or wrecked) are collected and then processed by 
shredding, bailing or shearing to produce processed scrap iron and 
steel which is then remelted by steel mills and foundries to make raw 
materials which are subsequently used to manufacture new metal- 
based products for the consumer. (1973, c. 720, s. 1.) 

§ 20-137.8. Secretary may adopt rules and regulations. 

The Secretary is hereby vested with the power and is charged with the duties 
of administering the provisions of this Part and is authorized to adopt such 
rules and regulations as may be necessary to carry out the provisions thereof. 
(1973 $9¢:'720,°s: 1.) 

§ 20-137.9. Removal from private property. 

Any abandoned or any derelict vehicle in this State shall be subject to be 
removed from public or private property provided not objected to by the owner 
of the private property after notice as hereinafter provided and disposed of in 
accordance with the provisions of this Part, provided, that all abandoned motor 
vehicles left on any right-of-way of any road or highway in this State may be 
removed in accordance with G.S. 20-161. (1973, c. 720, s. 1.) 

§ 20-137.10. Abandoned and derelict vehicles to be tagged; 
determination of value. 

(a) When any vehicle is derelict or abandoned in this State, the Secretary 
shall cause a tag to be placed on the vehicle which shall be notice to the owner, 
the person in possession of the vehicle, or any lienholder that the same is 
considered to have been derelict or abandoned and is subject to forfeiture to the 
State. 

(b) Repealed by Session Laws 1975, c. 438, s. 3. 
(c) The tag shall serve as the only notice that if the vehicle is not removed 

within five days from the date reflected on the tag, it will be removed to a 
designated place to be sold. After the vehicle is removed, the Secretary shall 
give notice in writing to the person in whose name the vehicle was last 
registered at the last address reflected in the Department’s records and to any 
lienholder of record that the vehicle is being held, designating the place where 
the vehicle is being held and that if it is not redeemed within 10 days from the 
date of the notice by paying all costs of removal and storage the same shall be 
sold for recycling purposes. The proceeds of the sale shall be deposited in the 
highway fund established for the purpose of administering the provisions of 
this Part. 

(d) If the value of the vehicle is determined to be more than one hundred 
dollars ($100.00), and if the identity of the last registered owner cannot be 
determined or if the registration contains no address for the owner, or if it is 
impossible to determine with reasonable certainty the identification and 
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addresses of any lienholders, notice by one publication in a newspaper of 
general circulation in the area where the vehicle was located shall be sufficient 
to meet all requirements of notice pursuant to this Part. The notice of 
publication may contain multiple listings of vehicles. Five days after date of 
publication the advertised vehicles may be sold. The proceeds of such sale shall 
be deposited in the highway fund established for the purpose of administering 
the provisions of this Part. 

(d1) If the value of the vehicle is determined to be less than one hundred 
dollars ($100.00), and if the identity of the last registered owner cannot be 
determined or if the registration contains no address for the owner, or if it is 
impossible to determine with reasonable certainty the identification and 
addresses of any lienholders, no notice in addition to that required by 
subsection (a) hereof shall be required prior to sale. 

(e) All officers, as defined in this Part, are given the authority to appraise or 
determine the value of derelict or abandoned vehicles as defined in this Part. 
CLE Cme ieee le elOro C450. 1S.c8) 

§ 20-137.11. Title to vest in State. 

Title to all vehicles sold or disposed of in accordance with this Part shall vest 
in the State. All manufacturers’ serial number plates and any other identifi- 
cation numbers for all vehicles sold to any person other than a demolisher shall 
at the time of the sale be turned in to the Department for destruction. Any 
demolisher purchasing or acquiring any vehicle hereunder shall, under oath, 
state to the Department that the vehicles purchased or acquired by it have 
been shredded or recycled. 

The Secretary shall remove and destroy all departmental records relating to 
such vehicles in such method and manner as he may prescribe. (1973, c. 720, 
s. 1.) 

§ 20-137.12. Secretary may contract for disposal. 

The Secretary is hereby authorized to contract with any federal, other state, 
county or municipal authority or private enterprise for tagging, collection, 
storage, transportation or any other services necessary to prepare derelict or 
abandoned vehicles for recycling or other methods of disposal. Publicly owned 
properties, when available, shall be provided as temporary collecting areas for 
the vehicles defined herein. The Secretary shall have full authority to sell such 
derelict or abandoned vehicles. If the Secretary deems it more advisable and 
practical, in addition, he is authorized to contract with private enterprise for 
the purchase of such vehicles for recycling. (1973, c. 720, s. 1.) 

§ 20-137.138. No liability for removal. 

No agent or employee of any federal, State, county or municipal government, 
no person or occupant of the premises from which any derelict or abandoned 
vehicle shall be removed, nor any person or firm contracting for the removal of 
or disposition of any such vehicle shall be held criminally or civilly liable in any 
way arising out of or caused by carrying out or enforcing any provisions of this 
Pant ecrosa ncn 2 css) 

§ 20-137.14. Enclosed, antique, registered and certain 
other vehicles exempt. 

The provisions of this Part shall not apply to vehicles located on used car 
lots, in private garages, enclosed parking lots, or on any other parking area on 
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private property which is not visible from any public street or highway, nor to 
motor vehicles classified as antiques and registered under the laws of the State 
of North Carolina, those not required by law to be registered, or those in 
possession of a salvage yard as defined in G.S. 20-137.7, unless that vehicle 
ER eee some safety or health hazard or constitutes a nuisance. (1973, c. 720, 
s. 1. 

Part 10. Operation of Vehicles and Rules of the Road. 

§ 20-138: Repealed by Session Laws 1983, c. 435, s. 23. 

§ 20-138.1. Impaired driving. 

(a) Offense. — A person commits the offense of impaired driving if he drives 
any vehicle upon any highway, any street, or any public vehicular area within 
this State: 

(1) While under the influence of an impairing substance; or 
(2) After having consumed sufficient alcohol that he has, at any relevant 

time after the driving, an alcohol concentration of 0.08 or more. 
(b) Defense Precluded. — The fact that a person charged with violating this 

section is or has been legally entitled to use alcohol or a drug is not a defense 
to a charge under this section. 

(c) Pleading. — In any prosecution for impaired driving, the pleading is 
sufficient if it states the time and place of the alleged offense in the usual form 
and charges that the defendant drove a vehicle on a highway or public 
vehicular area while subject to an impairing substance. 

(d) Sentencing Hearing and Punishment. — Impaired driving as defined in 
this section is a misdemeanor. Upon conviction of a defendant of impaired 
driving, the presiding judge must hold a sentencing hearing and impose 
punishment in accordance with G.S. 20-179. 

(e) Exception. — Notwithstanding the definition of “vehicle” pursuant to 
G.S. 20-4.01(49), for purposes of this section the word “vehicle” does not include 
a horse, bicycle, or lawnmower. (1983, c. 435, s. 24; 1989, c. 711, s. 2; 1993, c. 
20D. 8, 1s) 

Cross References. — For Parole Commis- 
sion’s authority to parole and terminate super- 
vision of persons convicted under this section, 
see § 15A-1372(d). As to compensation for in- 
jury caused by sales of alcoholic beverages to 
underage persons, see § 18B-120 et seq. For 
definition of “alcohol concentration,” see § 20- 

4.01(1b). As to felony and misdemeanor death 
by vehicle, see § 20-141.4. 
Legal Periodicals. — For comment, “Liabil- 

ity of Commercial Vendors, Employers, and 
Social Hosts for Torts of the Intoxicated,” see 19 
Wake Forest L. Rev. 1013 (1983). 

For note discussing the definition of “driving” 
under the North Carolina Safe Roads Act, in 
light of State v. Fields, 77 N.C. App. 404, 335 
S.E.2d 69 (1985), see 64 N.C.L. Rev. 1278 
(1986). 

For note, “Constitutional Law-Enhanced 
Sentencing Under North Carolina’s DWI Stat- 

ute: Making Due Process Disappear — Field v. 
Sheriff of Wake County, N.C.,” see 23 Wake 

Forest L. Rev. 517 (1988). 
For note, “North Carolina and Pretrial Civil 

Revocation of an Impaired Driver’s License and 
the Double Jeopardy Clause,” see 18 Campbell 
L. Rev. 391 (1996). 

For a survey of 1996 developments in consti- 
tutional law, see 75 N.C.L. Rev. 2315 (1997). 

For 1997 legislative survey, see 20 Campbell 
L. Rev. 417. 

For comment, “North Carolina’s Unconstitu- 

tional Expansion of an Ancient Maxim: Using 
DWI Fatalitites to Satisfy First Degree Felony 
Murder,” see 22 Campbell L. Rev. 169 (1999). 

For note, “Ramifications of the 1997 DWI/ 
Felony Prior Record Level Amendment to the 
Structured Sentencing Act: State of North 
Carolina v. Tanya Watts Gentry,” see 22 
Campbell L. Rev. 211 (1999). 
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CASE NOTES 

I. In General. 
II. Driving Under the Influence. 
III. Driving with 0.10 (now 0.08) Percent or More Alcohol in Blood. 

IV. Procedure. 

V. Instructions. 

VI. Sentencing. 

I. IN GENERAL. 

Editor’s Note. — Many of the cases cited 
below were decided under former §§ 20-138 and 

20-139 or corresponding provisions of prior law 
and prior to the 1993 amendment which re- 
duced the blood alcohol content for driving 
while impaired and related offenses from 0.10 to 
0.08. 

Constitutionality. — The prohibition 
against driving upon the public highways when 
the amount of alcohol in one’s blood is 0.10 (now 
0.08) percent or more by weight contributes in a 
real and substantial way to the safety of other 
travelers and is a constitutional exercise of 
police power by the General Assembly. State v. 
Basinger, 30 N.C. App. 45, 226 S.E.2d 216 

(1976). 
Section 20-139.1(b3) does not create an im- 

permissible classification and the Safe Roads 
Act (§ 20-138.1 et seq.) does not deny the equal 
protection of the laws. State v. Howren, 312 
N.C. 454, 323 S.E.2d 335 (1984). 

Subdivision (a)(2) of this section does not 
contravene constitutional due process. State v. 
Rose, 312 N.C. 441, 323 S.E.2d 339 (1984). 

Subdivision (a)(2) is not unconstitutionally 
vague and uncertain, nor does it violate a 
driver’s substantive due process rights. State v. 
Ferrell, 75 N.C. App. 156, 330 S.E.2d 225, cert. 
denied and appeal dismissed, 314 N.C. 333, 333 
S.E.2d 492 (1985). 

For case reaffirming the constitutionality of 
subdivision (a)(2) of this section and § 20- 

4.01(33a), see State v. Denning, 316 N.C. 528, 
342 S.E.2d 855 (1986). 

Revocation of one’s driver’s license under 
§ 20-16.5 and subsequent convictions of DWI 

under this section do not violate the prohibition 
against double jeopardy. State v. Rogers, 124 
N.C. App. 364, 477 S.E.2d 221 (1996). 
Impact of Double Jeopardy Clause. — 

Because a 30-day license revocation is a civil 
sanction rather than a criminal penalty, the 
Double Jeopardy Clause does not bar a defen- 
dant’s subsequent criminal prosecution for 
driving while impaired by alcohol. State v. 
Evans, — N.C. App. —, 550 5.E.2d 853, 2001 
N.C. App. LEXIS 639 (2001). 

The plaintiff failed to prove that North Caro- 
lina’s prior imposition of a thirty-day period of 
administrative license revocation under § 20- 

16.5 constituted a criminal punishment within 

the meaning of the Double Jeopardy Clause of 
the Fifth Amendment, U.S. Const. Amend. V, 
and barred plaintiff’s prosecution for the of- 
fense of driving while impaired in violation of 
§ 20-138.1. Brewer v. Kimel, 256 F.3d 222 (4th 
Cir. 2001). 
Jurisdiction of State Capital Officer. — 

Trial court erred by concluding that the arrest- 
ing State Capitol Police officer had no jurisdic- 
tion to arrest defendant for DWI. State v. 
Dickerson, 125 N.C. App. 592, 481 S.E.2d 344 

(1997). 
Construction with § 20-16.2 — A civil su- 

perior court determination, on appeal from an 
administrative hearing, pursuant to § 20- 
16.2(e), regarding an allegation of willful re- 
fusal, estops the relitigation of that same issue 
in a defendant’s criminal prosecution for DWI. 
The district attorney and the Attorney General 
both represent the interests of the people of 
North Carolina, regardless of whether it be the 
district attorney in a criminal trial court or the 
Attorney General in a civil or criminal appeal. 
State v. Summers, 351 N.C. 620, 528 S.E.2d 17 

(2000). 
The legislature may constitutionally 

make it a crime for persons to have an 
alcohol concentration of 0.10 (now 0.08) or 
more at any relevant time after driving on the 
highways and public vehicular areas of this 
State and that is all subdivision (a)(2) of this 
section does. State v. Howren, 312 N.C. 454, 
323 S.E.2d 335 (1984). 
A legislature may not declare an individual 

guilty or presumptively guilty of crime. Subdi- 
vision (a)(2) of this section does not run afoul of 
that prohibition. By stating that anyone who 
drives a vehicle upon a highway, street, or 
public vehicular area after having consumed 
such an amount of alcohol that he has a blood- 
alcohol concentration of 0.10 (now 0.08) or more 
at any relevant time after the driver has com- 
mitted the offense of driving while impaired, 
the legislature has merely stated the elements 
of the offense, proof of which constitutes guilt. 
State v. Howren, 312 N.C. 454, 323 S.E.2d 335 
(1984). 

Courts in other jurisdictions in considering 
challenges to driving while impaired statutes 
have agreed that a 0.10 (now 0.08) blood-alco- 
hol concentration is not an unconstitutionally 
vague standard simply because a drinking 
driver does not know precisely when he has 
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reached that level. These courts have adopted 
the position that all persons are presumed to 
know the law and a defendant who drinks and 
then drives takes the risk that his blood-alcohol 
content will exceed the legal maximum. The 
N.C. Superior Court agrees with this rationale. 
State v. Rose, 312 N.C. 441, 323 S.E.2d 339 
(1984). 
Purpose. — Former § 20-138 was designed 

for the protection of human life or limb. State v. 
Stewardson, 32 N.C. App. 344, 232 S.E.2d 308, 
cert. denied, 292 N.C. 643, 235 S.E.2d 64 
(1977). 
Assimilation of Section into Federal 

Law. — Under 18 U.S.C. § 13 this section, the 
driving while impaired statute of North Caro- 

lina, is assimilated into federal law, but an 
offender can only be convicted of a misde- 
meanor in the federal court and his punish- 
ment therein cannot exceed a fine of $1,000 and 
imprisonment for a term in excess of one year. 
Such a misdemeanor is within the jurisdiction 
of the federal magistrates, subject to the provi- 
sions of 18 U.S.C. § 3401. United States v. 
Kendrick, 636 F. Supp. 189 (E.D.N.C. 1986). 

Collateral estoppel barred state from 
introducing evidence. — The state is collat- 
erally estopped from litigating issues in a crim- 
inal DWI case when those exact issues have 
been relitigated in a civil license revocation 
hearing with the Attorney General represent- 
ing the DMV in superior court; defendant was 
found to have not refused to take the 
breathalyzer test in the earlier proceeding, so 
that the results of the single breath analysis 
were inadmissible, and privity of parties ex- 
isted, as both the Attorney General and the 
District Attorney represent the same party, 
which is the people of the State of North Caro- 
lina. State v. Summers, 132 N.C. App. 636, 513 
S.E.2d 575 (1999), aff'd, 351 N.C. 620, 528 
S.E.2d 17 (2000). 
“Driving” Construed. — It could be fairly 

and logically inferred from the circumstantial 
evidence offered by the State that defendant 
drove his vehicle on the highway and that he 
did so while he was under the influence of 
intoxicating liquor, where defendant was found 
asleep and intoxicated sitting in the driver’s 
seat of his car, which was stopped in its proper 
lane at a stop sign, with the lights out and the 
engine running; no one else was in or near the 
car; and defendant stated to the officer that he 
had gone to Zebulon earlier that night and was 
on his way home. State v. Carter, 15 N.C. App. 

391, 190 S.E.2d 241 (1972). 
One “drives” within the meaning of this sec- 

tion if he is in actual physical control of a 
vehicle which is in motion or which has the 
engine running. State v. Fields, 77 N.C. App. 
404, 335 S.E.2d 69 (1985). 

The trial court did not err in finding that the 
defendant was “driving” a vehicle within the 
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meaning of this section when he sat behind the 
steering wheel in the driver’s seat of the car 
and started the car’s engine in order to make 
the heater operable, but the car remained mo- 
tionless on the street. State v. Fields, 77 N.C. 
App. 404, 335 S.E.2d 69 (1985). 

Although distinctions may have been made 
between driving and operating in prior case law 
and prior statutes regulating motor vehicles, 
such a distinction is not supportable under this 
section. Since “driver” is defined in § 20-4.01 

simply as an “operator” of a vehicle, the legis- 
lature intended the two words to be synony- 
mous. State v. Coker, 312 N.C. 432, 323 S.E.2d 
343 (1984). 

One “drives” within the meaning of this sec- 
tion if he is in actual physical control of a 
vehicle which is in motion or which has the 
engine running. State v. Fields, 77 N.C. App. 
404, 335 S.E.2d 69 (1985); State v. Mabe, 85 

N.C. App. 500, 355 S.E.2d 186 (1987). 
The trial court did not err in finding that the 

defendant was “driving” a vehicle within the 
meaning of this section when he sat behind the 
steering wheel in the driver’s seat of the car 
and started the car’s engine in order to make 
the heater operable, but the car remained mo- 
tionless on the street. State v. Fields, 77 N.C. 
App. 404, 335 S.E.2d 69 (1985). 
“Operate” Construed. — It could be fairly 

and logically inferred from the circumstantial 
evidence offered by the State that defendant 
drove his vehicle on the highway and that he 
did so while he was under the influence of 
intoxicating liquor, where defendant was found 
asleep and intoxicated sitting in the driver’s 
seat of his car, which was stopped in its proper 
lane at a stop sign, with the lights out and the 
engine running; no one else was in or near the 
car; and defendant stated to the officer that he 
had gone to Zebulon earlier that night and was 
on his way home. State v. Carter, 15 N.C. App. 
391, 190 S.E.2d 241 (1972). 
Although distinctions may have been made 

between driving and operating in prior case law 
and prior statutes regulating motor vehicles, 
such a distinction is not supportable under this 
section. Since “driver” is defined in § 20-4.01 

simply as an “operator” of a vehicle, the legis- 
lature intended the two words to be synony- 
mous. State v. Coker, 312 N.C. 432, 323 S.E.2d 
343 (1984). 
Meaning of “Operator”. — In a prosecu- 

tion for driving under the influence and driving 
while license was revoked, evidence that defen- 
dant was seated behind the wheel of a car 
which had the motor running was sufficient to 
prove that defendant was the operator of the 
car under § 20-4.01(25). State v. Turner, 29 

N.C. App. 163, 223 S.E.2d 530 (1976). 
Sufficient Evidence That Defendant 

Physically Controlled Vehicle. — Evidence 
that defendant was seated behind the steering 
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wheel of a car stopped on the handicapped or 
wheelchair ramp in a hotel parking lot, which 
car had its motor running, and that when 
aroused, the defendant himself turned off the 
car’s engine, was sufficient to support a finding 
that the defendant was in actual physical con- 
trol of the vehicle. State v. Mabe, 85 N.C. App. 
500, 355 S.E.2d 186 (1987). 
Exclusion of Evidence of Operability 

Upheld. — Where defendant admitted that he 
was sitting behind the wheel of an automobile 
while the motor was running, that he put the 
car into drive three times and that the car 
moved forward on each occasion, failure to 
allow defendant to introduce evidence that the 
vehicle he was alleged to have been operating 
was not operable was not prejudicial and did 
not entitle him to a new trial for the offenses of 
habitual impaired driving and driving during 
revocation, as defendant demonstrated in the 
presence of a police officer that the car in which 
he was seated was a device in which a person 
might be transported for purposes of § 20- 
4.01(49). State v. Clapp, 1385 N.C. App. 52, 519 
S.E.2d 90 (1999). 
A horse is a vehicle for the purpose of 

charging a violation of this section. State v. 
Dellinger, 73 N.C. App. 685, 327 S.E.2d 609 
(1985). 
Where the evidence showed that defendant 

was riding a horse on a street while defendant 
had an alcohol concentration of 0.18, the evi- 
dence was sufficient from which a jury could 
find that defendant drove a vehicle upon a 
street while under the influence of an impairing 
substance. State v. Dellinger, 73 N.C. App. 685, 
327 S.E.2d 609 (1985). 

For case holding that farm tractors were 
“vehicles” within the meaning of former § 20- 

138 when operated upon a highway by one 
under the influence of intoxicating liquor, see 
State v. Green, 251 N.C. 141, 110 S.E.2d 805 
(1959). 

Portion of Sidewalk as “Highway”. — 
The portion of a sidewalk between a street and 
a filling station, open to the use of the public as 
a matter of right for the purposes of vehicular 
traffic, is a “highway.” State v. Perry, 230 N.C. 
361, 53 S.E.2d 288 (1949). 
Park Grounds as Public Vehicular Area. 

— Evidence held to permit a finding that at the 
time in question portion of park grounds legally 
in use as a parking lot was a “public vehicular 
area” within the meaning and intent of that 
phrase as used in § 20-4.01(32), so as to permit 
a conviction under subsection (a) of this section 
for impaired driving thereon. State v. Carawan, 
80 N.C. App. 151, 341 S.E.2d 96, cert. denied, 
317 N.C. 337, 346 S.E.2d 141 (1986). 
Meaning of “Impaired.” — Under our 

former “driving under the influence” statutes 
the test was whether the accused had drunk a 
sufficient quantity of intoxicating beverage or 
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taken a sufficient amount of narcotic drugs to 
cause him to lose the normal control of his 
bodily or mental faculties, or both, to such an 
extent that there was an appreciable impair- 
ment of either or both of these faculties. This 
section consolidated existing impairment of- 
fenses into a single offense with two different 
methods of proof, but it does not appear to have 
changed the basic definition of “impaired.” 
State v. Harrington, 78 N.C. App. 39, 336 
S.E.2d 852 (1985). 
Proof of Impaired Driving. — The offense 

of impaired driving is proven by evidence that 
defendant drove a vehicle on any highway in 
this State while his physical or mental facul- 
ties, or both, were “appreciably impaired by an 
impairing substance.” State v. George, 78 N.C. 
App. 580, 335 S.E.2d 768 (1985). 
There was sufficient evidence that de- 

fendant was appreciably impaired where 
state trooper observed defendant driving errat- 
ically, defendant had a pronounced alcohol odor 
about him, and defendant admitted he had 
been drinking significantly. State v. Phillips, 
127 N.C. App. 391, 489 S.E.2d 890 (1997). 
Failure to Prove Impairment. — The ev- 

idence was insufficient to convict a defendant of 
impaired driving where the State did not prove 
the element that the defendant was impaired. 
Although the arresting officer did testify that 
defendant stopped his vehicle in the middle of 
an intersection, the transcript showed that the 
roads formed a T-intersection, and there were 
limited places in which to pull the vehicle over 
at that location. Furthermore, on cross-exami- 
nation, the officer testified that he at no time 

observed defendant weaving in and out of his 
lane or within his lane, that defendant did not 
appear to stumble or have any difficulty walk- 
ing when he left the vehicle, and that defendant 
was at all times compliant, courteous, and 
non-combative. In addition, defendant was not 
asked to submit to any field sobriety tests. 
State v. Scott, — N.C. App. —, 551 S.E.2d 916, 
2001 N.C. App. LEXIS 859 (2001). 
Statutory Duty Imposed. — Pursuant to 

this section, a person under the influence of an 
impairing substance commits the offense of 
impaired driving if he drives a car on any public 
road. Thus, the statutory law imposes a duty on 
all persons to avoid driving while under the 
influence of an impairing substance. King v. 
Allred, 76 N.C. App. 427, 333 S.E.2d 758, cert. 
denied, 315 N.C. 184, 337 S.E.2d 857 (1985). 
Violation as Culpable Negligence. — A 

willful violation of former § 20-138 would con- 
stitute culpable negligence if that violation was 
the proximate cause of death. State v. Atkins, 
58 N.C. App. 146, 292 S.E.2d 744, cert. denied 
and appeal dismissed, 306 N.C. 744, 295 S.E.2d 
480 (1982). 
An intentional, willful or wanton violation of 

a statute or ordinance designed for the protec- 
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tion of human life or limb, which proximately 
results in injury or death, is culpable negli- 
gence. State v. Griffith, 24 N.C. App. 250, 210 
S.E.2d 431 (1974), cert. denied, 286 N.C. 546, 
212 S.E.2d 168 (1975). 

This section is a statute designed for the 
protection of human life and limb, and as such, 
it is a matter of law that a violation of its 
provisions constitutes culpable negligence. 
State v. McGill, 314 N.C. 633, 336 S.E.2d 90 
(1985). 

It is negligence per se to operate a vehicle 
while impaired within the meaning of this 
section. Baker v. Mauldin, 82 N.C. App. 404, 
346 S.E.2d 240 (1986). 
Death caused by a violation may consti- 

tute manslaughter. State v. Griffith, 24 N.C. 
App. 250, 210 S.E.2d 431 (1974), cert. denied, 
286 N.C. 546, 212 S.E.2d 168 (1975); State v. 
Stewardson, 32 N.C. App. 344, 232 S.E.2d 308, 
cert. denied, 292 N.C. 6438, 235 S.E.2d 64 
(1977). 

One who drives his automobile, in violation of 

statute, runs into another car, and thereby 
proximately causes the death of one of the 
occupants, is guilty of manslaughter at least. 
State v. Stansell, 203 N.C. 69, 164 S.E. 580 
(1932). 

Evidence that defendant was driving on the 
public highways of the State while under the 
influence of intoxicating liquor in violation of 
statute, and was driving recklessly in violation 
of § 20-140, proximately causing the death of a 
passenger in his car, was sufficient to be sub- 
mitted to the jury in a prosecution for man- 
slaughter. State v. Blankenship, 229 N.C. 589, 
50 S.E.2d 724 (1948). 

While it is clear that driving while impaired 
is culpable negligence, in order to convict an 
impaired driver of involuntary manslaughter 
based upon his impairment, the state must 
show that while driving impaired defendant 
violated some other rule of the road, and that 
this violation was the proximate cause of the 
accident. State v. McGill, 73 N.C. App. 206, 326 
S.E.2d 345 (1985). 
When a death is caused by one who was 

driving under the influence of alcohol, only two 
elements must exist for the successful prosecu- 
tion of manslaughter: A willful violation of 
§ 20-138 (now this section) and the causal link 
between that violation and the death. If these 
elements are present, the State need not dem- 
onstrate that defendant violated any other rule 
of the road, nor that his conduct was in any 
other way wrongful. State v. McGill, 314 N.C. 
633, 336 S.E.2d 90 (1985). 
But Violation of Law Must Have Caused 

Accident and Death. — Death caused by a 
violation of statute may be manslaughter, but a 
condition precedent to conviction is that the 
violation of the law in this respect must have 
caused the wreck and the death of deceased. 
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State v. Dills, 204 N.C. 33, 167 S.E. 459 (1933). 
Precedent to a conviction of manslaughter for 

violation of either former § 20-138 or § 20- 

140(b) or both is that the violation of either one 
or both must have caused the accident and 
death of decedent. State v. Griffith, 24 N.C. 
App. 250, 210 S.E.2d 431 (1974), cert. denied, 
286 N.C. 546, 212 S.E.2d 168 (1975). 
And a Causal Connection Must Be 

Shown. — Statutory violation, if conceded, is 
not sufficient to sustain a prosecution for invol- 
untary manslaughter unless a causal relation 
is shown between the breach of the statute and 
the death. State v. Lowery, 223 N.C. 598, 27 
S.E.2d 638 (1943). 
The offense of felony death by vehicle 

requires the identical essential elements to 
those required for a conviction of involuntary 
manslaughter predicated on a violation of this 
section, to wit: a willful violation of this section, 

and a causal link between that violation and 
the death. State v. Williams, 90 N.C. App. 615, 
369 S.E.2d 832, cert. denied, 323 N.C. 369, 373 
S.E.2d 555 (1988). 
Felony death by vehicle is not a lesser 

included offense of involuntary manslaugh- 
ter while driving under the influence of alcohol. 
State v. Williams, 90 N.C. App. 615, 369 S.E.2d 
832, cert. denied, 323 N.C. 369, 373 S.E.2d 555 
(1988). 

Intentional Act of Impaired Driving Re- 
quired for Violation of § 20-141.4. — The 
phrase “intentionally causes the death of an- 
other person” as used within § 20-141.4 refers 
not to the presence of a specific intent to cause 
death, but rather to the fact that the act which 

resulted in death is intentionally committed 
and is an act of impaired driving under this 
section. State v. Williams, 90 N.C. App. 615, 369 
S.E.2d 832, cert. denied, 323 N.C. 369, 373 
S.E.2d 555 (1988). 
For case holding violation of former 

§ 14-387 not proximate cause of fatal acci- 
dent, see State v. Miller, 220 N.C. 660, 18 
S.E.2d 143 (1942). 
Violation of Section as Defense to 

Wrongful Death Claim. — Contributory neg- 
ligence of plaintiffs’ decedent, who was operat- 
ing his vehicle in an impaired condition in 
violation of this section, was a defense to a 

wrongful death claim under this section based 
on defendants’ alleged negligence in selling 
alcohol to an intoxicated person. Clark v. Inn 
West, 89 N.C. App. 275, 365 S.E.2d 682 (1988). 

Plaintiff’s wrongful death claim against a 
provider of alcohol alleging wilful and wanton 
negligence for serving the visibly intoxicated 
decedent alcohol after being requested to re- 
frain from serving him was barred by the 
decedent’s own actions in driving his vehicle 
while highly intoxicated. Sorrells v. M.Y.B. Hos- 
pitality Ventures, 332 N.C. 645, 423 S.E.2d 72 

(1992) 

507 



§20-138.1 

Question of contributory negligence of 
plaintiff’s decedent, who was killed in an acci- 
dent while riding as a passenger in a car driven 
by defendant, where defendant admitted in his 
answer that he was driving while mentally and 
physically impaired in violation of this section, 
was for the jury. Baker v. Mauldin, 82 N.C. App. 
404, 346 S.E.2d 240 (1986). 
Admissibility of Results of Blood Test. — 

In a prosecution for drunken driving it is com- 
petent for an expert witness to testify as to the 
results of a test as to the alcoholic content of the 
defendant’s blood, based on a sample taken less 
than an hour after the alleged offense, with 
defendant’s consent. State v. Willard, 241 N.C. 
259, 84 S.E.2d 899 (1954); State v. Moore, 245 
N.C. 158, 95 S.E.2d 548 (1956). 
Assuming blood specimen is obtained at or 

near the pertinent time and is identified and 
traced until chemical analysis thereof is made, 
testimony of a qualified expert (1) as to the 
making and results of a chemical analysis of 
such blood specimen to determine the alcoholic 
content thereof, and (2) as to the effects of 
certain percentages of alcohol in the blood- 
stream, is competent. State v. Paschal, 253 N.C. 
795, 117 S.E.2d 749 (1961). 
A qualified expert may testify as to the effect 

of certain percentages of alcohol in the blood- 
stream of human beings, provided the blood 
sample analyzed was timely taken, properly 
traced, and identified. State v. Webb, 265 N.C. 
546, 144 S.E.2d 619 (1965). 

Result of Breathalyzer Test Is Compe- 
tent Evidence. — The result of a breathalyzer 
test, when the qualifications of the person mak- 
ing the test and the manner of making it meet 
the requirements of § 20-139.1, is competent 
evidence. State v. Cooke, 270 N.C. 644, 155 
S.E.2d 165 (1967). 
Evidence of results of breathalyzer test 

gives rise to inference that defendant was 
under the influence. State v. Jenkins, 21 N.C. 
App. 541, 204 S.E.2d 919 (1974). 
The result of a breathalyzer analysis is 

crucial to a conviction. State v. Smith, 312 
N.C. 361, 323 S.E.2d 316 (1984). 
Proof of Violation of Section. — This 

section creates one offense which may be 
proved by either or both theories detailed in 
subdivisions (a)(1) and (a)(2). State v. Coker, 
312 N.C. 432, 323 S.E.2d 343 (1984). 
Probable Cause for Stop and Search. — 

Despite lack of an observed and verifiable traf- 
fic code violation by suspect, his driving 20 
miles per hour below the speed limit and weav- 
ing within his lane were actions sufficient to 
raise the suspicion of an impaired driver in a 
reasonable and experienced trooper’s mind; 
fact that driver was not charged with a DUI 
offense after being stopped and questioned was 
not relevant to trooper’s initial suspicions so as 
to invalidate stop and search of car. State v. 
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Jones, 96 N.C. App. 389, 386 S.E.2d 217 (1989), 
appeal dismissed, 326 N.C. 366, 389 S.E.2d 809 

(1990). 
Probable Cause for Arrest. — Where peti- 

tioner was involved in a one-vehicle accident in 
which his car went off the road into a ditch, the 
accident occurred on a clear day in the middle 
of the afternoon, and petitioner told the arrest- 
ing officer that he had fallen asleep at the 
wheel, the evidence surrounding the accident 
and petitioner’s reason for its occurrence, cou- 
pled with the strong odor of alcohol detected 
from him, gave the officer reasonable grounds 
to arrest petitioner for impaired driving. 
Richardson v. Hiatt, 95 N.C. App. 196, 381 
S.E.2d 866, rehearing granted, 95 N.C. App. 
780, 384 S.E.2d 62 (1989). 
Defense of Coercion, Compulsion, or Du- 

ress. — The trial court was correct in refusing 
to instruct the jury on the defense of coercion, 
compulsion, or duress, as there was no evidence 
that defendant faced threatening conduct of 
any kind at the time officer saw him driving 
while intoxicated; although evidence tended to 
show that defendant was justifiably in fear for 
his safety when he drove away from pedestrian 
pursuers, it did not tend to show that he was 
still justifiably fearful 30 minutes later after 
his pursuers had been left many miles behind. 
State v. Cooke, 94 N.C. App. 386, 380 S.E.2d 
382, cert. denied, 325 N.C. 433, 384 S.E.2d 542 
(1989). 

Failure to Inform Defendant of Rights. 
— Where the defendant is not advised of his 
rights under § 20-16.2(a), including, under 
§ 20-16.2(a)(5), the right to have another alco- 
hol concentration test performed by a qualified 
person of his own choosing, the State’s test is 
inadmissible in evidence. State v. Gilbert, 85 
N.C. App. 594, 355 S.E.2d 261 (1987). 

Statutory violations by magistrate, who 
failed to inform defendant of his rights to pre- 
trial release under either the general provi- 
sions of § 15A-511 or the more specific provi- 
sions of § 15A-534.2, did not justify dismissal 
of driving while impaired charges. State v. 
Gilbert, 85 N.C. App. 594, 355 S.E.2d 261 
(1987). 
Violation as Grounds for Seeking Puni- 

tive Damages. — In an action arising out of an 
automobile accident, defendant’s operation of a 
motor vehicle in violation of this section, and 
failure of four sobriety tests, evidenced a willful 
and wanton disregard for plaintiffs’ rights suf- 
ficient to warrant the submission of the issue of 
punitive damages to the jury. Ivey v. Rose, 94 
N.C. App. 773, 381 S.E.2d 476 (1989). 

Punitive damages may be recovered 
against impaired drivers in certain situa- 
tions without regard to the drivers’ mo- 
tives or intent. Huff v. Chrismon, 68 N.C. App. 
525, 315 S.E.2d 711, cert. denied, 311 N.C. 756, 
321 S.E.2d 134 (1984). 
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Improper Conviction as Violation of 
Code of Judicial Conduct. — Acts of respon- 
dent judge in convicting defendants of reckless 
driving when they were charged with driving 
while impaired were acts which respondent 
knew to be improper and ultra vires, or beyond 
the powers of his office; therefore respondent’s 
actions constituted conduct in violation of Code 
Jud. Con., Canons 2A and 3A(1). In re Martin, 
333 N.C. 242, 424 S.E.2d 118 (1993). 
Applied in State ex rel. Edmisten v. Tucker, 

312 N.C. 326, 323 S.E.2d 294 (1984); State v. 
Harrell, 96 N.C. App. 426, 386 S.E.2d 103 
(1989); State v. Parisi, 185 N.C. App. 222, 519 
S.E.2d 531 (1999); State v. Jones, 353 N.C. 159, 
538 S.E.2d 917 (2000); State v. Davis, 142 N.C. 
App. 81, 542 S.E.2d 236 (2001), cert. denied, 
353 N.C. 386, 547 S.E.2d 818 (2001). 

Quoted in State v. Snyder, 343 N.C. 61, 468 
S.E.2d 221 (1996). 

Stated in State v. Covington, 138 N.C. App. 
688, 532 S.E.2d 221 (2000). 

Cited in State v. Hollingsworth, 77 N.C. App. 
36, 334 S.E.2d 463 (1985); United States v. 
Canane, 622 F. Supp. 279 (W.D.N.C. 1985); 
State v. Haislip, 79 N.C. App. 656, 339 S.E.2d 
832 (1986); Crow v. North Carolina, 642 F. 
Supp. 953 (W.D.N.C. 1986); State v. Hicks, 84 
N.C. App. 237, 352 S.E.2d 275 (1987); State v. 
Warren, 84 N.C. App. 235, 352 S.E.2d 276 
(1987); State v. Drayton, 321 N.C. 512, 364 
S.E.2d 121 (1988); State v. Weaver, 91 N.C. 
App. 413, 371 S.E.2d 759 (1988); Davis v. Hiatt, 
92 N.C. App. 748, 376 S.E.2d 44 (1989); Clark v. 
Inn W., 324 N.C. 415, 379 S.E.2d 23 (1989); 
State v. Bailey, 93 N.C. App. 721, 379 S.E.2d 
266 (1989); State v. Golden, 96 N.C. App. 249, 
385 S.E.2d 346 (1989); State v. Brunson, 96 
N.C. App. 347, 385 S.E.2d 542 (1989); McDaniel 
v. DMV, 96 N.C. App. 495, 386 S.E.2d 73 (1989); 
State v. McDonald, 97 N.C. App. 322, 387 
S.E.2d 666 (1990); Penuel v. Hiatt, 97 N.C. App. 
616, 389 S.E.2d 289 (1990); State v. Bumgarner, 
97 N.C. App. 567, 389 S.E.2d 425 (1990); State 
v. Garvick, 98 N.C. App. 556, 392 S.E.2d 115 
(1990); State v. Brunson, 327 N.C. 244, 393 
S.E.2d 860 (1990); State v. Gwyn, 103 N.C. App. 
369, 406 S.E.2d 145 (1991); State v. 
Mooneyhan, 104 N.C. App. 477, 409 S.E.2d 700 
(1991); State v. Ham, 105 N.C. App. 658, 414 
S.E.2d 577 (1992); Berrier v. Thrift, 107 N.C. 
App. 356, 420 S.E.2d 206 (1992); State v. Moore, 
107 N.C. App. 388, 420 S.E.2d 691 (1992); State 
v. Stafford, 114 N.C. App. 101, 440 S.E.2d 846 
(1994); Camalier v. Jeffries, 113 N.C. App. 303, 
438 8.E.2d 427 (1994); State v. McGill, 114 N.C. 
App. 479, 442 S.E.2d 166 (1994); Peal ex rel. 
Peal v. Smith, 115 N.C. App. 225, 444 S.E.2d 
673 (1994); State v. Priddy, 115 N.C. App. 547, 
445 S.E.2d 610, cert. denied, 337 N.C. 805, 449 
S.E.2d 751 (1994); Nicholson v. Killens, 116 
N.C. App. 4738, 448 S.E.2d 542 (1994); State v. 
Turner, 117 N.C. App. 457, 451 S.E.2d 19 
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(1994); Camalier v. Jeffries, 340 N.C. 699, 460 
S.E.2d 133; State v. Crawford, 125 N.C. App. 
279, 480 S.E.2d 422 (1997); State v. Shoff, 128 
N.C. App. 482, 496 S.E.2d 590 (1998), appeal 
dismissed, cert. denied, 348 N.C. 289, 501 

S.E.2d 923 (1998); Estate of Mullis v. Monroe 

Oil Co., 349 N.C. 196, 505 S.E.2d 131 (1998); 
State v. Pearson, 131 N.C. App. 315, 507 S.E.2d 
301 (1998); Baker v. Provident Life & Accident 
Ins. Co., 171 F.3d 939 (4th Cir. 1999); State v. 

Moore, 132 N.C. App. 802, 513 S.E.2d 346 
(1999); McCrary v. Byrd, 136 N.C. App. 487, 524 
S.E.2d 817 (2000); In re a Judge, No. 238 
Brown, 351 N.C. 601, 527 S.E.2d 651 (2000); 

Cooke v. Faulkner, 1387 N.C. App. 755, 529 
S.E.2d 512 (2000); State v. Smith, 139 N.C. 
App. 209, 533 S.E.2d 518 (2000); State v. 
Lobohe, 143 N.C. App. 555, 547 S.E.2d 107 
(2001). 

II. DRIVING UNDER THE INFLUENCE. 

Meaning of “Under the Influence”. — A 
person is under the influence of intoxicating 
liquor when he has drunk a sufficient quantity 
of intoxicating beverages to cause him to lose 
the normal control of his bodily or mental 
faculties, or both, to such an extent that there is 
an appreciable impairment of either or both of 
these faculties. State v. Carroll, 226 N.C. 237, 
37 S.E.2d 688 (1946); State v. Lee, 237 N.C. 
263, 74 S.E.2d 654 (1953); State v. Turberville, 

239 N.C. 25, 79 S.E.2d 359 (1953); State v. Nall, 
239 N.C. 60, 79 S.E.2d 354 (1953); State v. 
Hairr, 244 N.C. 506, 94 S.E.2d 472 (1956); State 
v. Green, 251 N.C. 141, 110 S.E.2d 805 (1959); 
State v. Bledsoe, 6 N.C. App. 195, 169 S.E.2d 
520 (1969); Atkins v. Moye, 277 N.C. 179, 176 
S.E.2d 789 (1970); State v. Combs, 13 N.C. App. 
195, 185 S.E.2d 8 (1971); State v. Jenkins, 21 
N.C. App. 541, 204 S.E.2d 919 (1974). 
A person is under the influence of an intoxi- 

cant whenever he has consumed sufficient alco- 
hol to appreciably impair his mental or bodily 
faculties or both. State v. Bunn, 283 N.C. 444, 
196 S.E.2d 777 (1978). 
One is under the influence of an intoxicant 

when he has consumed some quantity of an 
intoxicating beverage, whether it be a small or 
a large amount, one drink or several drinks, 
one bottle or can of beer or more than one, so as 
to cause him to lose the normal control of his 
bodily faculties or his mental faculties, or both 
of those faculties, to such an extent that there is 
an appreciable impairment of either bodily or 
mental faculties. State v. Felts, 5 N.C. App. 499, 
168 S.E.2d 483 (1969). 
“Under the influence of an intoxicant” 

and “drunk” are not necessarily synony- 
mous. Davis v. Rigsby, 261 N.C. 684, 136 
S.E.2d 33 (1964). But see the earlier decision of 
State v. Carroll, 226 N.C. 237, 37 S.E.2d 688 

(1946). 
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“Drunk,” within the meaning of former § 14- 

335, was not synonymous with “under the in- 
fluence of intoxicating liquor.” State v. Painter, 
261 N.C. 332, 134 S.E.2d 638 (1964). 
And One Need Not Be Drunk to Be 

Guilty of Driving Under the Influence. — It 
is not necessary for one to be drunk to violate 
prohibition against operating a motor vehicle 
while under the influence of some intoxicant, 

but a person need only be under the influence. 
State v. Felts, 5 N.C. App. 499, 168 S.E.2d 483 
(1969). 
Use of Blood Alcohol Level as Proof. — 

See State v. Lockamy, 65 N.C. App. 75, 308 
S.E.2d 750 (1983), decided under former § 20- 

138. 
Evidence was sufficient to convict defendant 

under the appreciably impaired prong of the 
statute but the jury was only given two options 
on the verdict sheet; thus, it was not possible to 
tell whether the jury found defendant guilty 
based on defendant’s blood alcohol concentra- 
tion level or due to the appreciable impairment 
of defendant’s faculties. State v. Roach, 145 
N.C. App. 159, 548 S.E.2d 841 (2001). 
The statutory blood alcohol concentra- 

tion (BAC) is not a sine qua non of driving 
under the influence. The State may prove 
driving under the influence where the BAC is 
entirely unknown or less than 0.10 (now 0.08). 
State v. Harrington, 78 N.C. App. 39, 336 
S.E.2d 852 (1985). 
Breathalyzer Reading of 0.06 Does Not 

Create Presumption That Defendant Not 
Impaired. — Contention that because a blood 
alcohol concentration of 0.10 (now 0.08) or more 
is illegal per se under subdivision (a)(2) of this 
section, a breathalyzer reading of 0.06 must 
create a presumption that the defendant is not 
impaired is totally without merit and has no 
basis in statutory or case law. State v. Sigmon, 
74 N.C. App. 479, 328 S.E.2d 843 (1985). 
But a person drunk by the use of intox- 

icating liquor is necessarily under the in- 
fluence of intoxicating liquor. State v. 
Stephens, 262 N.C. 45, 136 S.E.2d 209 (1964); 
Southern Nat’! Bank v. Lindsey, 264 N.C. 585, 
142 S.E.2d 357 (1965). 
The correct test is not whether the party 

had drunk or consumed a spoonful or a quart of 
intoxicating beverage, but whether a person is 
under the influence of an intoxicating liquor by 
reason of his having drunk a sufficient quantity 
of an intoxicating beverage to cause him to lose 
normal control of his bodily or mental faculties, 
or both, to such an extent that there is an 
appreciable impairment of either or both of 
these faculties. State v. Ellis, 261 N.C. 606, 135 
S.E.2d 584 (1964). 

Intoxicating beverages affect different per- 
sons in different ways. Thus the courts have 
uniformly required proof of facts which would 
tend to show intoxication, rather than the mere 
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consumption of alcoholic beverages. Atkins v. 
Moye, 8 N.C. App. 126, 174 S.E.2d 34, aff’d, 277 
N.C. 179, 176 S.E.2d 789 (1970). 

As to the elements of offense of driving 
under the influence, see State v. Haddock, 
254 N.C. 162, 118 S.E.2d 411 (1961); State v. 
Kellum, 273 N.C. 348, 160 S.E.2d 76 (1968); 
State v. Carter, 15 N.C. App. 391, 190 S.E.2d 
241 (1972); State v. Griggs, 27 N.C. App. 159, 
218 S.E.2d 200 (1975); State v. Basinger, 30 
N.C. App. 45, 226 S.E.2d 216 (1976); State v. 
Ray, 54 N.C. App. 473, 283 S.E.2d 823 (1981). 

Prior convictions are not an element of 
the offense of driving while impaired, but are 
now merely one of several factors relating to 
punishment. State v. Denning, 316 N.C. 523, 
342 S.E.2d 855 (1986). 
Where there was evidence that defendant 

had a blood alcohol concentration (BAC) of .09 
some two and one-half hours after accident, 
and no evidence of drinking between the time of 
the accident and the sample, and police officer 
smelled a moderate odor of alcohol on defen- 
dant’s person at the accident scene, observed 
her slurred speech and glassy eyes, and gave 
his opinion that she had consumed some con- 
trolled substance to an appreciable degree that 
would have affected both her mental and phys- 
ical faculties, the evidence was sufficient to go 
to the jury on the question of DUI, regardless of 
additional expert extrapolation evidence. State 
v. Catoe, 78 N.C. App. 167, 336 S.E.2d 691, 
supersedeas granted, 315 N.C. 186, 338 S.E.2d 
107 (1985), cert. denied, 316 N.C. 380, 344 
S.E.2d 1 (1986). 
The offense of driving under the influ- 

ence requires an appreciable impairment 
of one’s normal control of his bodily or mental 
faculties, or both. State v. Combs, 13 N.C. App. 
195, 185 S.E.2d 8 (1971). 
Showing of a Slight Effect on Defen- 

dant’s Faculties Is Insufficient. — It is not 
sufficient for a conviction for driving under the 
influence for the State to show that defendant 
drove an automobile upon a highway within the 
State when he had drunk a sufficient quantity 
of intoxicating liquor to affect however slightly 
his mental and physical faculties. The State 
must show that he has drunk a sufficient quan- 
tity of intoxicating liquor to cause him to lose 
the normal control of his bodily or mental 
faculties, or both, to such an extent that there 
was an appreciable impairment of either or 
both of these faculties. State v. Hairr, 244 N.C. 
506, 94 S.E.2d 472 (1956). 
Violations Must Be Shown Beyond a 

Reasonable Doubt. — Before the State is 
entitled to a conviction for driving under the 
influence, it must show beyond a reasonable 
doubt that the defendant was driving a motor 
vehicle on a public highway of the State while 
under the influence of intoxicating liquor. State 
v. Carroll, 226 N.C. 237, 37 S.E.2d 688 (1946); 
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State v. Lee, 237 N.C. 263, 74 S.E.2d 654 
(1953); State v. Nall, 239 N.C. 60, 79 S.E.2d 354 
(1953); State v. Hairr, 244 N.C. 506, 94 S.E.2d 
472 (1956). 

But Circumstantial Evidence May Suf- 
fice. — Though the evidence on the part of the 
State as to a violation is circumstantial, it may 
be sufficient to be submitted to a jury. State v. 
Newton, 207 N.C. 323, 177 S.E. 184 (1934). 
Prima Facie Showing of Violation. — The 

fact that a motorist has been drinking, when 
considered in connection with faulty driving 
such as following an irregular course on the 
highway or other conduct indicating an impair- 
ment of physical. or mental faculties, is suffi- 
cient, prima facie, to show a violation. State v. 

- Hewitt, 263 N.C. 759, 140 S.E.2d 241 (1965); 
Atkins v. Moye, 277 N.C. 179, 176 S.E.2d 789 
(1970); State v. Cartwright, 12 N.C. App. 4, 182 
S.E.2d 203 (1971); State v. Flannery, 31 N.C. 
App. 617, 230 S.E.2d 603 (1976). 

Aiders and Abettors Guilty as Princi- 
pals. — The unlawful operation of a vehicle 
upon a highway within this State while under 
the influence of intoxicating liquor is a misde- 
meanor, and all who participate therein, as 
aiders and abettors or otherwise, are guilty as 
principals. State v. Nall, 239 N.C. 60, 79 S.E.2d 
354 (1953). 
When an owner places his motor vehicle in 

the hands of an intoxicated driver, sits by his 
side, and permits him, without protest, to op- 
erate the vehicle on a public highway while in a 
state of intoxication, the owner is as guilty as 
the man at the wheel. State v. Gibbs, 227 N.C. 
677, 44 S.E.2d 201 (1947). 
Evidence Insufficient to Implicate 

Friends of Drunk Driver. — The record did 
not contain substantial evidence that one, two 
or all of three minors aided and abetted defen- 
dant minor in committing the offense of driving 
while impaired under this section; while the 
record contained evidence that the three con- 
sumed alcoholic beverages together on the 
evening of the accident, and though they ob- 
served the defendant minor consume some of, 
or as much as, a six-pack of beer in a “short 
period of time.” and did not stop him from 
driving while impaired, these activities did not 
render them guilty as principals of his driving 
while impaired offense. Smith v. Winn-Dixie 
Charlotte, Inc., 142 N.C. App. 255, 542 S.E.2d 
288 (2001), cert. denied, 353 N.C. 452, 548 

S.E.2d 528 (2001). 
Driving under the influence in violation 

of statute is negligence per se. Edwards v. 
Mayes, 385 F.2d 369 (4th Cir. 1967); Arant v. 
Ransom, 4 N.C. App. 89, 165 S.E.2d 671 (1969). 

It is negligence per se for one to operate an 
automobile while under the influence of an 
intoxicant. Davis v. Rigsby, 261 N.C. 684, 136 
S.E.2d 33 (1964); Southern Nat'l Bank v. 
Lindsey, 264 N.C. 585, 142 S.E.2d 357 (1965); 
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Wardrick v. Davis, 15 N.C. App. 261, 189 S.E.2d 
746 (1972). 
Defendant was guilty of negligence per se in 

operating his pickup truck while under the 
influence of intoxicating liquor in violation of 
statute. Watters v. Parrish, 252 N.C. 787, 115 

S.E.2d 1 (1960). 
It is unlawful for any person who is under the 

influence of intoxicating liquor to drive any 
vehicle upon the highways within this State, 
and a violation is negligence. Atkins v. Moye, 
277 N.C. 179, 176 S.E.2d 789 (1970). 
But Causal Relation Must Be Shown to 

Constitute Actionable or Contributory 
Negligence. — Unquestionably a motorist is 
guilty of negligence if he operates a motor 
vehicle on the highway while under the influ- 
ence of intoxicating liquor. Such conduct, how- 
ever, will not constitute either actionable neg- 
ligence or contributory negligence unless, like 
any other negligence, it is causally related to 
the accident. Atkins v. Moye, 277 N.C. 179, 176 
S.E.2d 789 (1970). See also, Edwards v. Mayes, 
385 F.2d 369 (4th Cir. 1967). 

Mere proof that a motorist involved in a 
collision was under the influence of an intoxi- 
cant at the time does not establish a causal 
relation between his condition and the collision. 
His condition must have caused him to violate a 
rule of the road and to operate his vehicle in a 
manner which was a proximate cause of the 
collision. Atkins v. Moye, 277 N.C. 179, 176 

S.E.2d 789 (1970). 
Constitutional and Statutory Rights of 

Accused. — One who is detained by police 
officers under a charge of driving while under 
the influence of an intoxicant has the same 
constitutional and statutory rights as any other 
accused. State v. Hill, 277 N.C. 547, 178 S.E.2d 
462 (1971); State v. Lawson, 285 N.C. 320, 204 

S.E.2d 848 (1974). 
Applicability of Miranda Rules. — After 

defendant was arrested and placed in patrol 
car, the rules of Miranda were applicable to him 
just as to any other person in custody on a 
criminal charge. State v. Lawson, 285 N.C. 320, 
204 S.E.2d 843 (1974). 
Right of Accused to Communicate with 

Counsel and Others. — The denial of a re- 
quest for permission to contact counsel as soon 
as a person is charged with a crime involving 
the element of intoxication is a denial of a 
constitutional right, resulting in irreparable 
prejudice to his defense. State v. Hill, 277 N.C. 
547, 178 S.E.2d 462 (1971). 
When one is taken into police custody for an 

offense of which intoxication is an essential 
element, time is of the essence, as intoxication 

does not last. Thus, if one accused of driving 
while intoxicated is to have witnesses for his 
defense, he must have access to his counsel, 
friends, relatives, or some disinterested person 
within a relatively short time after his arrest. 
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State v. Hill, 277 N.C. 547, 178 S.E.2d 462 
(1971). 
A defendant’s guilt or innocence of the offense 

of driving under the influence depends upon 
whether he is intoxicated at the time of his 
arrest. His condition then is the crucial and 
decisive fact to be proven. Permission to com- 
municate with counsel and friends is of no avail 
if those who come to the jail in response to a 
prisoner’s call are not permitted to see for 
themselves whether he is intoxicated. In this 
situation, the right of a defendant to communi- 
cate with counsel and friends implies, at the 
very least, the right to have them see, observe 
and examine him, with reference to his alleged 
intoxication. State v. Hill, 277 N.C. 547, 178 
S.E.2d 462 (1971). 

Application of a per se prejudice rule as set 
forth in State v. Hill, 277 N.C. 547, 178 S.E.2d 
462 (1971) is inappropriate in cases involving a 
violation of subdivision (a)(2) of this section, 

driving with an alcohol concentration of 0.10 
(now 0.08) or more. State v. Knoll, 84 N.C. App. 
228, 352 S.E.2d 463 (1987), rev'd on other 
grounds, 322 N.C. 535, 369 S.E.2d 558 (1988). 
Under this section, as amended, denial of 

access is no longer inherently prejudicial to a 
defendant’s ability to gather evidence in sup- 
port of his innocence in every driving while 
impaired case, since an alcohol concentration of 
0.10 (now 0.08) is sufficient. State v. Gilbert, 85 
N.C. App. 594, 355 S.E.2d 261 (1987), distin- 
guishing State v. Hill, 277 N.C. 547, 178 S.E.2d 
462 (1971), which was decided when the statute 
provided that a 0.10 (now 0.08) alcohol concen- 
tration merely created an inference of intoxica- 
tion. 
Admissibility of Horizontal Gaze 

Nystagmus Test. — The state’s failure to lay a 
proper foundation for the admission of a hori- 
zontal gaze nystagmus test was reversible er- 
ror, where the defendant was convicted for 
driving while impaired as the defendant met 
his burden of showing a reasonable possibility 
that a different outcome would have been 
reached had the test results not been errone- 
ously admitted. State v. Helms, 348 N.C. 578, 
504 S.E.2d 293 (1998). 
The administration of a breath analysis 

is not a critical stage of the prosecution for 
driving while impaired entitling defendant to 
counsel. For this reason, it was not error for the 
trial court to refuse to dismiss the driving while 
impaired charge based on a violation of defen- 
dant’s right under U.S. Const., Amend. VI, to 

counsel at a critical stage of the prosecution. 
State v. Dellinger, 73 N.C. App. 685, 327 S.E.2d 
609 (1985). 
There is no constitutional right to have 

an attorney present prior to submitting to 
chemical analysis. State v. Howren, 312 N.C. 
454, 323 S.E.2d 335 (1984). 
Odor of Alcohol Insufficient to Show 

CH. 20. MOTOR VEHICLES §20-138.1 

that Driver Is under Influence. — An odor of 
alcohol on the breath of the driver of an auto- 
mobile is evidence that he has been drinking. 
However, an odor, standing alone, is not evi- 
dence that a driver is under the influence of an 
intoxicant, and the mere fact that one has had 
a drink will not support such a finding. Atkins 
v. Moye, 277 N.C. 179, 176 S.E.2d 789 (1970); 
State v. Cartwright, 12 N.C. App. 4, 182 S.E.2d 
203 (1971). 
Admissibility of Officer’s Opinion. — Ina 

prosecution for drunken driving, the arresting 
officer may be asked his opinion as to whether 
at the time the arrest was made the defendant 
was under the influence. State v. Warren, 236 
N.C, 358, 72'S): 2d 763 (1952): 

In a prosecution for driving under the influ- 
ence, two highway patrolmen who investigated 
the accident in which defendant was involved 
just before his arrest were properly allowed to 
testify that in their opinion defendant was 
under the influence of intoxicating liquor. State 
v. Mills, 268 N.C. 142, 150 S.E.2d 13 (1966). 
Admissibility of Opinion of Lay Witness. 

—A lay witness is competent to testify whether 
or not in his opinion a person was under the 
influence of an intoxicant on a given occasion on 
which he observed him. State v. Willard, 241 
N.C. 259, 84 S.E.2d 899 (1954). 
Evidence Held Insufficient for Convic- 

tion. — Where officers who reached the scene 
of an accident some 30 minutes after it occurred 
testified that in their opinion defendant driver 
was intoxicated or under the influence of some- 
thing, and one of them testified that he smelled 
something on defendant’s breath, but both tes- 
tified that they did not know whether defen- 
dant’s condition was due to drink or to injuries 
sustained by him in the accident, such evidence 
raised no more than a suspicion or conjecture 
as to whether defendant was driving under the 
influence of liquor or narcotic drugs, and defen- 
dant’s motion as of nonsuit should have been 
allowed. State v. Hough, 229 N.C. 532, 50 
S.E.2d 496 (1948). 

Testimony of two witnesses to the effect that 
from the detection of some “foreign” odor of an 
intoxicant from the mouth of a man whom they 
had not seen before, who had been knocked 
unconscious by a blow on the head, they were of 
opinion that he was under the influence of 
intoxicating liquor, standing alone, was insuffi- 
cient to constitute substantial evidence that the 
man, while driving an automobile on the high- 
way, had been under the influence of intoxi- 
cants to the extent held necessary in State v. 
Carroll, 226 N.C. 237, 37 S.E.2d 688 (1946), to 
constitute a violation. State v. Flinchem, 228 

N.C. 149, 44 S.E.2d 724 (1947). 
In a prosecution for involuntary man- 

slaughter incident to driving under the 
influence, defendant’s admission of being “in- 
toxicated” or having “consumed too much beer” 
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at 2:30 a.m. to 3:00 a.m. was sufficient evidence 
from which the jury could have inferred that he 
was impaired between 1:05 a.m. and 1:52 a.m., 
the time of the fatal accident. State v. Brown, 
87 N.C. App. 18, 359 S.E.2d 265 (1987). 
Evidence of Impairment Held Sufficient. 

— In addition to evidence showing that defen- 
dant had a blood alcohol content of 0.06, evi- 
dence that defendant was arrested by a police 
officer who testified that in her opinion, defen- 
dant was under the influence of alcohol based 
on observation of defendant, defendant’s driv- 
ing on the occasion in question, the odor of 
alcohol about her person and her inability to 
perform satisfactorily certain sobriety tests 
constituted substantial evidence, separate and 
-apart from the breathalyzer result, that defen- 
dant’s mental and physical faculties were ap- 
preciably impaired under subdivision (a)(1) of 
this section. State v. Sigmon, 74 N.C. App. 479, 
328 S.E.2d 843 (1985). 
Where trooper could have placed defendant 

under arrest for not carrying his driver’s li- 
cense, but merely choose to ask defendant to 
step back to the patrol car so that he could 
check defendant’s license information and so 
that he could further investigate defendant’s 
intoxication based upon defendant’s unsteady 
movements and the smell of alcohol, and after 

defendant failed the field sobriety tests he was 
placed under arrest and advised of his rights, 
the seizure was constitutionally permissible 
and there was sufficient probable cause for 
arrest. State v. Johnston, 115 N.C. App. 711, 
446 S.E.2d 135 (1994). 
Evidence Held Sufficient to Go to Jury. 

— Evidence that defendant was intoxicated 
was held amply sufficient to be submitted to the 
jury even in the absence of expert testimony as 
to the alcoholic content of defendant’s blood. 
State v. Willard, 241 N.C. 259, 84 S.E.2d 899 

(1954). 
Evidence that defendant was highly intoxi- 

cated when sheriff caught up with him after a 
chase was sufficient to take charge of driving 
under the influence of intoxicants to the jury. 
State v. Garner, 244 N.C. 79, 92 S.E.2d 445 

(1956). 
The State’s evidence was sufficient to be 

submitted to the jury on the issue of whether 
defendant was guilty of drunken driving where 
it tended to show that defendant was driving on 
the wrong side of the road, that he had a strong 
odor of alcohol about him, that he was unsteady 
on his feet and that he had half a fifth of 
whiskey in his truck. State v. Cartwright, 12 
N.C. App. 4, 182 S.E.2d 203 (1971). 

For additional cases holding evidence suffi- 
cient for submission to the jury, see State v. 
Blankenship, 229 N.C. 589, 50 S.E.2d 724 
(1948). See State v. Sawyer, 230 N.C. 713, 55 
S.E.2d 464 (1949); State v. Simpson, 233 N.C. 
438, 64 S.E.2d 568 (1951); State v. Cole, 241 
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N.C. 576, 86 S.E.2d 203 (1955); State v. St. 
Clair, 246 N.C. 183, 97 S.E.2d 840, modified on 
other grounds, 247 N.C. 228, 100 S.E.2d 493 
(1957); State v. Green, 251 N.C. 40, 110 S.E.2d 
609 (1959); State v. Mills, 268 N.C. 142, 150 
S.E.2d 13 (1966); State v. Flannery, 31 N.C. 
App. 617, 230 S.E.2d 603 (1976). 

Evidence held sufficient for a reasonable jury 
to infer that defendant who was found asleep in 
driver’s seat in car which had run off the road 
and into a fence was under the influence of an 
impairing substance when he drove the vehicle. 
State v. Mack, 81 N.C. App. 578, 345 S.E.2d 223 
(1986). 
A person may be “under the influence” of 

intoxicants and yet be capable of a specific 
intent to kill. State v. Medley, 295 N.C. 75, 243 
S.E.2d 374 (1978). 

Evidence was sufficient to go to jury where 
defendant was involved in an automobile acci- 
dent, at the accident scene defendant’s breath 
smelled of alcohol, his speech was slurred, his 
eyes were red, glassy, and watery, he was sway- 
ing, staggering, and generally so unsteady on 
his feet that he had to use police car to steady 
himself, and he passed out on the way to the 
police station and again while waiting to be 
tested at the police station. State v. Barber, 93 
N.C. App. 42, 376 S.E.2d 497, cert. denied, 324 

N.C. 578, 381 S.E.2d 775 (1989). 

II. DRIVING WITH 0.10 (NOW 
0.08) PERCENT OR 
MORE ALCOHOL IN 

BLOOD. 
Editor’s Note. — Most of the cases cited in 

the annotations under “III.” were decided under 
this section as it read prior to the 1993 amend- 
ment, which reduced the blood alcohol content 

for driving while impaired and related offenses 
from 0.10 to 0.08. 

As to the elements of this offense, see 
State v. Basinger, 30 N.C. App. 45, 226 S.H.2d 
216 (1976); State v. Donald, 51 N.C. App. 238, 
275 S.E.2d 531 (1981). 
Source of Alcohol Need Not Be Intoxicat- 

ing Beverage. — The primary purpose for 
which the General Assembly enacted prohibi- 
tion against driving with specific concentration 
of alcohol in blood was to regulate conduct for 
the safety of the public using the State’s high- 
ways, and it would be contrary to the legislative 
intent to read into it a requirement that the 
source of alcohol be an intoxicating beverage. A 
person whose blood contains 0.10 (now 0.08) 
percent or more by weight of alcohol, regardless 
of the source of the alcohol, and who drives 

upon the highways within the State, violates 
the prohibition. State v. Hill, 31 N.C. App. 733, 
230 S.E.2d 579 (1976), cert. denied, 272 N.C. 
267, 233 S.E.2d 394 (1977). 
And State Need Not Prove Defendant 

Knew He Was Drinking Alcohol. — In order 
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to convict a person of driving with a blood 
alcohol content of 0.10 (now 0.08) percent or 
more, the State need not prove that defendant 
must have known or had reasonable grounds to 
believe that he was drinking alcohol. State v. 
Hill, 31 N.C. App. 733, 230 S.E.2d 579 (1976), 
cert. denied, 292 N.C. 267, 233 S.E.2d 394 
(1977). 

It is negligence per se for person with a 
blood alcohol concentration of 0.10 (now 0.08) 
or more to operate a motor vehicle. Hinkamp v. 
AMC, 735 F. Supp. 176 (E.D.N.C. 1989), aff’d, 
900 F.2d 252 (4th Cir. 1990). 
Expression of Concentration in Grams 

Per Milliliters or in Liters Not Required. 
— There is no requirement in this section or 
elsewhere in the Motor Vehicle Code that a 
person’s alcohol concentration be expressed in 
terms of grams per milliliters of blood or liters 
of breath, nor have the courts interpreted this 
section as requiring such specificity; moreover, 
where both the chemical analyst who testified 
about the test results and the trial court de- 
fined the term “alcohol concentration” for the 
jury so that it was completely clear what was 
meant by the term, there was no error in the 
admission of the test results. State v. Jones, 76 

N.C. App. 160, 332 S.E.2d 494 (1985). 
Right of Accused to Communicate with 

Counsel and Others. — Application of a per 
se prejudice rule as set forth in State v. Hill, 277 
N.C. 547, 178 S.E.2d 462 (1971) is inappropri- 
ate in cases involving a violation of subdivision 
(a)(2) of this section, driving with an alcohol 
concentration of 0.10 (now 0.08) or more. State 
v. Knoll, 84 N.C. App. 228, 352 S.E.2d 463 
(1987), rev’d on other grounds, 322 N.C. 535, 
369 S.E.2d 558 (1988). 
Defendant Has Burden to Prove Preju- 

dice. — In cases arising under § 20- 

138.1(a)(2), prejudice will not be assumed to 
accompany a violation of defendant’s statutory 
rights, but rather, defendant must make a 
showing that he was prejudiced in order to gain 
relief. State v. Knoll, 322 N.C. 535, 369 S.E.2d 
558 (1988). 
Defendants made a sufficient showing of 

a substantial statutory violation and of the 
prejudice arising therefrom to warrant relief 
where the evidence showed that magistrates 
failed to advise defendants of their rights under 
§§ 15A-511(b), 15A-533(b) and 15A-534(c) and 
deprived defendants of their rights to secure 
their liberty for a significant time during a 
critical period. State v. Knoll, 322 N.C. 535, 369 
S.E.2d 558 (1988). 
Proof of Prejudice Resulting from De- 

nial of Access. — While a defendant charged 
with an offense under this section might be 
prejudiced by a denial of access or unwarranted 
detention, at the very least, such defendant 
must show that lost evidence or testimony 
would have been helpful to his defense, that the 
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evidence would have been significant, and that 
the evidence or testimony was lost as a result of 
the statutory deprivations of which he com- 
plains. State v. Knoll, 84 N.C. App. 228, 352 
S.E.2d 463 (1987), rev'd on other grounds, 322 
N.C. 535, 369 S.E.2d 558 (1988). 

Proof. — Once it is determined that the 
chemical analysis of defendant’s breath is valid, 
then a reading of 0.10 (now 0.08) constitutes 
reliable evidence and is sufficient to satisfy the 
State’s burden of proof as to this element of the 

offense of driving while impaired. State v. 
Shuping, 312 N.C, 421, 323 S.E.2d 350 (1984). 
Evidence Corroborating Defendant’s 

Admissions. — Evidence aliunde admissions 
by defendant was sufficient to corroborate de- 
fendant’s admission that he drove vehicle 
which was found wrecked on a public highway 
or vehicular area after he had consumed alco- 
hol and, when considered with his admissions, 
was sufficient to support a reasonable inference 
that at the time he was driving the motor 
vehicle he had consumed a sufficient amount of 
alcohol to raise his blood alcohol level to 0.10% 
(now 0.08) or greater at a relevant time after 
driving. State v. Trexler, 316 N.C. 528, 342 
S.E.2d 878 (1986). 
Extrapolation Evidence. — In prosecution 

in which the jury found defendant guilty of DUI 
and driving on the wrong side of the road, 
testimony of expert witness that the average 
person displays a certain rate of decline in 
blood alcohol concentration (BAC) in the hours 
after the last consumption of alcohol, and that 
based on that average rate of decline, defen- 
dant’s BAC, which was .09 some two and one- 
half hours after the accident, would have been 
approximately 0.13 at the time of the accident, 
was not improper. State v. Catoe, 78 N.C. App. 
167, 336 S.E.2d 691, supersedeas granted, 315 
N.C. 186, 338 S.E.2d 107 (1985), cert. denied, 
316 N.C. 380, 344 S.E.2d 1 (1986). 

Willful Violation. — Defendant’s .181 blood 
alcohol concentration unquestionably demon- 
strated a willful violation of § 20-138.1. State v. 
Purdie, 93 N.C. App. 269, 377 S.E.2d 789 
(1989). 

Lesser Included Offense. — As to offense 
of driving with a blood alcohol content of 0.10 
(now 0.08) percent or more being a lesser in- 
cluded offense of driving under the influence, 
see State v. Basinger, 30 N.C. App. 45, 226 
S.E.2d 216 (1976). 
Conviction of the lesser offense consti- 

tuted an acquittal in the district court of 
the greater offense. State v. McKenzie, 292 
N.C. 170, 232 S.E.2d 424 (1977). 

IV. PROCEDURE. 

Warrant Held Sufficient. — A warrant 
charging defendant with driving under the in- 
fluence and reckless driving, which were 
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treated as separate counts, was sufficient since 
each count charged all the essential elements 
constituting the violation of law charged. State 
v. Fuller, 24 N.C. App. 38, 209 S.E.2d 805 
(1974). 
Right to Have Breathalyzer Test Wit- 

nessed. — To deny defendant access to a wit- 
ness to observe his breathalyzer test when the 
State’s sole evidence of the offense of driving 
while impaired is the personal observations of 
the authorities would constitute a flagrant vio- 
lation of defendant’s constitutional right to ob- 
tain witnesses under N.C. Const., Art. I, § 23 
as a matter of law and would require that the 
charges be dismissed. State v. Ferguson, 90 
N.C. App. 5138, 369 S.E.2d 378, cert. denied, 323 
N.C. 367, 373 S.E.2d 551 (1988). 

Jury is responsible for finding facts 
which support the conclusion that the elements 
of the offense have been proven beyond a rea- 
sonable doubt by the State. Once the offense is 
so proved, the jury has no further responsibil- 
ity; it does not find aggravating or mitigating 
circumstances, or the existence of grossly ag- 
gravating factors. The jury only determines 
guilt or innocence of driving while impaired. 
Field v. Sheriff of Wake County, 654 F. Supp. 
1367 (E.D.N.C. 1986), rev’d on other grounds, 
831 F.2d 530 (4th Cir. 1987). 
Bifurcated Procedure Constitutional. — 

The bifurcated procedure that the legislature 
has established for impaired driving cases, 
with the jury determining whether this section 
has been violated and the judge determining 
the length of punishment required under § 20- 
179, is constitutional. State v. Field, 75 N.C. 
App. 647, 331 S.E.2d 221, cert. denied and 
appeal dismissed, 315 N.C. 186, 337 S.E.2d 582 

(1985). 
Evidence of Wanton Conduct Held Suffi- 

cient to Go to Jury. — In a negligence action, 
the evidence of the defendant’s wanton conduct 
was sufficient to go to the jury, where defendant 
admitted: awareness of her own substantial 
intoxication, indifference to her duty under this 
section to avoid operating a motor vehicle while 
impaired, and obliviousness to the duty under 
§ 20-158 to stop at the five stoplights between 
the cocktail lounge and the accident. It was for 
the jury to determine whether defendant’s neg- 
ligence evinced a wilful or reckless indifference 
to the rights of others, and then, whether her 
wilful or wanton conduct was the proximate 
cause of the accident. King v. Allred, 76 N.C. 
App. 427, 333 S.E.2d 758, cert. denied, 315 N.C. 

184, 337 S.E.2d 857 (1985). 
Similarity Between North and South 

Carolinas’ Driving While Impaired Stat- 
utes Noticed Judicially. — Trial court did not 
err in taking judicial notice of similarity be- 
tween South Carolina impaired driving stat- 
utes and North Carolina statute. Sykes v. 
Hiatt, 98 N.C. App. 688, 391 S.E.2d 834 (1990). 
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Defendant Must Show Substantial Stat- 
utory Violation and Resulting Prejudice 
for Dismissal Under Subdivision (a)(2) of 
This Section. — To warrant dismissal of 
charge under subdivision (a)(2), defendant 
must make sufficient showing of substantial 
statutory violation and of prejudice arising 
therefrom. State v. Eliason, 100 N.C. App. 313, 

395 S.E.2d 702 (1990). 

V. INSTRUCTIONS. 

Evidence Held Sufficient to Support In- 
struction. — Evidence tending to show that 
defendant was seen driving his truck some 30 
minutes before a highway patrolman reached 
the scene of the accident, that defendant had 

then been arrested and was in the custody of a 
deputy sheriff, that defendant was in a highly 
intoxicated condition, and that no intoxicating 
liquor was found in or about the vehicle was 
held sufficient to support an instruction in 
regard to the law if defendant at the time of the 
accident was driving while under the influence 
of intoxicating liquor. State v. Lindsey, 264 N.C. 
588, 142 S.E.2d 355 (1965). 
For case holding that the issue of intox- 

ication was improperly submitted to the 
jury, see Atkins v. Moye, 8 N.C. App. 126, 174 
S/ie2d 34, vattde 277. N.C.sL79) 176i sth 2de73o 
(1970). 

Instruction Upheld. — In a prosecution for 
drunken driving under former § 14-387, an 

instruction that defendant was under the influ- 
ence of intoxicating liquor if he had drunk 
enough to make him act or think differently 
than he would have acted or thought if he had 
not drunk any, regardless of the amount he 
drank, was held without error. State v. Harris, 
213 N.C. 648, 197 S.E. 142 (1938). 

In a prosecution for driving under the influ- 
ence, an instruction that defendant was under 
the influence of intoxicants if he had drunk a 
sufficient amount to make him think or act 
differently than he would otherwise have done, 
regardless of the amount, and that he was 
“under the influence” if his mind and muscles 
did not normally coordinate or if he was abnor- 
mal in any degree from intoxicants was held 
without error. State v. Biggerstaff, 226 N.C. 
603, 39 S.E.2d 619 (1946). But see, State v. 
Edwards, 9 N.C. App. 602, 176 S.E.2d 874 
(1970), and State v. Harris, 10 N.C. App. 553, 
180 S.E.2d 29 (1971), wherein a similar instruc- 

tion was held error. 
In an instruction stating the degree of im- 

pairment of the faculties necessary to render 
one “under the influence” of intoxicating liquor, 
the use of the word “perceptibly” instead of the 
word “appreciably,” without explanation of 
what it meant, was not error. While the lan- 

guage of the rule in State v. Carroll, 226 N.C. 
237, 37 S.E.2d 688 (1946), is preferred, there is 
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not in the word “perceptible” sufficient differ- 
ence in meaning and common understanding 
for the rule to have been misunderstood by the 
jury. State v. Lee, 237 N.C. 263, 74 S.E.2d 654 
(1953). 
An instruction that “under the influence of 

intoxicating liquor” meant that defendant at 
the time and place in question had by reason of 
having drunk some intoxicating beverage lost 
the normal control of the powers or functions of 
his body or mind, or both, so that such loss 
could be estimated or recognized, properly ex- 
pressed the intent of the statute. State v. 
Combs, 13 N.C. App. 195, 185 S.E.2d 8 (1971). 
An instruction that a person is under the 

influence of some intoxicating beverage within 
the meaning of the statute when he has drunk 
a sufficient quantity of some intoxicating bev- 
erage to cause him to lose the normal control of 
his mental or bodily faculties, his mental or 
bodily capabilities, to such an extent that there 
is appreciable or noticeable impairment of ei- 
ther one or both of those faculties was without 
error. State v. Robinette, 13 N.C. App. 224, 185 
S.E.2d 9 (1971), cert. denied, 280 N.C. 304, 186 
i. l2d 17841972). 
Disjunctive Instructions and 

Nonunanimous Verdicts. — Permitting the 
jury to consider the DWI defendant’s driving 
both at the time of the accident as well as when 
he later returned to the accident scene in his 
truck did not result in him being convicted on 
less than a unanimous verdict, since this sec- 
tion proscribes a single offense, not crimes in 
the disjunctive, and even if all jurors did not 
agree as to the time and extent of the defen- 
dant’s drunkenness, they unanimously found 
him guilty of the single offense of impaired 
driving. State v. McCaslin, 132 N.C. App. 352, 
511 S.E.2d 347 (1999). 
Jury instruction proper on the defini- 

tion of “public vehicular area” because 
members of the public using car wash premises 
deserved no less protection from impaired driv- 
ers in the parking lot than on public streets or 
highways. State v. Robinette, 124 N.C. App. 
212, 476 S.E.2d 387 (1996). 

Instruction Held Erroneous. — An in- 
struction that a person is under the influence of 
intoxicating liquor when “he has drunk a suffi- 
cient quantity of alcoholic liquor or beverage to 
affect, however slightly, his mind and his mus- 
cles, his mental and his physical faculties” is 
erroneous. State v. Carroll, 226 N.C. 237, 37 
S.E.2d 688 (1946). 

Trial judge’s instruction that “a person would 
be under the influence of intoxicants if he had 
drunk a sufficient amount to make him think or 
act differently than he would otherwise have 
done, regardless of the amount, and he would 
be under the influence if his mind and muscles 
did not normally coordinate, or if he was abnor- 
mal in any degree from intoxicants” was erro- 
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neous. State v. Harris, 10 N.C. App. 553, 180 
S.E.2d 29 (1971). But see, State v. Biggerstaff, 
226 N.C. 603, 39 S.E.2d 619 (1946), wherein a 
similar instruction was approved. 

In a drunken driving prosecution, trial 
court’s instruction that a person is under the 
influence of intoxicants if he has consumed a 
sufficient amount to make him think or act 
differently than he otherwise would have done, 
regardless of the amount that he consumed, 
and that one is under the influence if his mind 
and muscles do not normally coordinate or if he 
is abnormal in any degree, is reversible error. 
State v. Edwards, 9 N.C. App. 602, 176 S.E.2d 
874 (1970). But see, State v. Biggerstaff, 226 
N.C. 603, 39 S.E.2d 619 (1946), wherein a 
similar instruction was approved. 
Judgment convicting defendant of driving 

while impaired would be vacated where magis- 
trate judge instructed the jury that it could rely 
on either of two independent grounds in deter- 
mining whether defendant drove his vehicle 
while under the influence, as the jury could not 
legally convict him on the second ground, i.e., 
that the defendant had a blood alcohol concen- 

tration of at least .10 percent, since the court 
had suppressed evidence of blood alcohol con- 
centration. United States v. Harris, 27 F.3d 111 
(4th Cir. 1994). 
Inadvertent use by the trial judge of the 

word “qualities” in place of the word “fac- 
ulties” at one point in the charge could not 
have in any way misled the jury to defendant’s 
prejudice. State v. Bledsoe, 6 N.C. App. 195, 169 
S.E.2d 520 (1969). 
Use of the term “any beverage contain- 

ing alcohol” rather than the term “intoxicat- 
ing beverage” in the court’s charge defining the 
expression “under the influence of intoxicating 
liquor” in a prosecution for drunken driving 
was not prejudicial. State v. Nall, 239 N.C. 60, 
79 $.E.2d 354 (1953). 
Instruction on Breathalyzer Test. — Ina 

prosecution for driving while under the influ- 
ence of intoxicating liquor, there is no require- 
ment that the jury be instructed that they must 
find that the breathalyzer test was adminis- 
tered in accordance with the pertinent regula- 
tions. State v. Jenkins, 21 N.C. App. 541, 204 
S.E.2d 919 (1974). 
Charge as to Good Character of Defen- 

dant. — Where defendant was charged with 
operating a motor vehicle on the public high- 
way while under the influence of intoxicating 
liquor, in the absence of a request it was not 
incumbent upon the trial judge to charge spe- 
cifically as to the effect of evidence of the good 
character of the defendant. This was not an 
essential feature of the case. State v. Glatly, 230 
N.C. 177, 52 S.E.2d 277 (1949). 

Instruction Not Mandated. — It is not 
mandated that the offense of driving with a 
blood alcohol content of 0.10 (now 0.08) percent 
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or more be instructed on every time the offense 
of driving under the influence is charged. State 
v. McLawhorn, 43 N.C. App. 695, 260 S.E.2d 
138 (1979), cert. denied, 299 N.C. 123, 261 
S.E.2d 925 (1980). 

In a prosecution for driving under the influ- 
ence of intoxicating liquor, second offense, and 
driving with a revoked license, fourth offense, 
where evidence was introduced which indicated 
that a breathalyzer test revealed 0.11 percent 
alcohol by blood weight in defendant, it was not 
error to fail to instruct the jury on the offense of 
operating a vehicle on a public highway when 
blood alcohol content is 0.10 (now 0.08) percent 
by weight, since, although the instruction could 
have been given, the omission of the instruction 

- was to defendant’s benefit, since to convict 
defendant of driving under the influence, the 
State had to prove beyond a reasonable doubt 
that defendant was under the influence of alco- 
holic beverages, while for a conviction of driv- 
ing with a blood alcohol content of 0.10 (now 
0.08) percent or more the State only needed to 
prove that the amount of alcohol in defendant’s 
blood was 0.10 (0.08) percent or more by 
weight. Thus, by not instructing on the latter 
motor vehicle violation, the trial judge bene- 
fited defendant and handicapped the State. 
State v. McLawhorn, 43 N.C. App. 695, 260 
S.E.2d 138 (1979), cert. denied, 299 N.C. 123, 
261 S.E.2d 925 (1980). 

In a prosecution for driving while impaired, 
the court was not required to instruct the jury 
that the breathalyzer result should not be con- 
sidered by them unless they found first that the 
test was performed in accord with regulations 
promulgated by the Commission of Health Ser- 
vices. State v. DeVane, 81 N.C. App. 524, 344 
S.E.2d 362 (1986). 

Failure to Instruct as to Subdivision 
(a)(2) Not Error Where Breathalyzer 
Reading Was 0.06. — Evidence of a per se 0.10 
(now 0.08) violation under subdivision (a)(2) of 
this section was not sufficient to submit to the 
jury where breathalyzer result indicated a 
blood alcohol content of 0.06, and accordingly, it 
was not error for the trial court to fail to 
instruct the jury concerning subdivision (a)(2) 
on its own motion. State v. Sigmon, 74 N.C. 
App. 479, 328 S.E.2d 843 (1985). 

For case holding instructions prejudi- 
cial where one of two defendants was 
stated by the court to be the driver, see 
State v. Swaringen, 249 N.C. 38, 105 S.E.2d 99 

(1958). 
Increase in Punishment Based on Ag- 

gravating Factor Did Not Deprive Right to 

Jury. — A trial judge’s increasing punishment 

under the Safe Roads Act of 1983 after a finding 

of a grossly aggravating factor, that the defen- 

dant had a prior conviction for a similar offense 

within seven years, did not in any way deprive 

the defendant of his right to jury trial. State v. 
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Denning, 76 N.C. App. 156, 332 S.E.2d 203 
(1985), modified and aff’d, 316 N.C. 523, 342 
S.E.2d 855 (1986). 
The trial court did not err or violate 

double jeopardy principles in sentencing 
the defendant for both impaired driving 
and second degree murder. Driving while im- 
paired is not a lesser included offense of second 
degree murder. State v. McAllister, 530 S.E.2d 

859 (2000). 
Serious Injury to Another Is Sentencing 

Factor. — Whether the defendant seriously 
injured another person was not an element of 
the crime of driving while impaired; it was a 
sentencing factor that the General Assembly 
deemed to be important in punishing those 
convicted of driving while impaired. State v. 
Field, 75 N.C. App. 647, 331 S.E.2d 221, cert. 

denied and appeal dismissed, 315 N.C. 186, 337 
S.E.2d 582 (1985). 

VI. SENTENCING. 

Fair Sentencing Act. — A conviction of 
driving while impaired under this section, irre- 
spective of the level of punishment imposed, 
constitutes a prior conviction of an offense 
punishable by more than sixty days’ imprison- 
ment for purposes of sentencing under the Fair 
Sentencing Act. State v. Santon, 101 N.C. App. 
710, 401 5,0 2d hl i toot: 
Increase in Punishment Based on Ag- 

gravating Factor Did Not Deprive Right to 
Jury. — A trial judge’s increasing punishment 
under the Safe Roads Act of 1983 after a finding 
of a grossly aggravating factor, that the defen- 
dant had a prior conviction for a similar offense 
within seven years, did not in any way deprive 
the defendant of his right to jury trial. State v. 
Denning, 76 N.C. App. 156, 332 S.E.2d 203 
(1985), modified and aff'd, 316 N.C. 523, 342 

S.E.2d 855 (1986). 
Serious Injury to Another Is Sentencing 

Factor. — Whether the defendant seriously 
injured another person was not an element of 
the crime of driving while impaired; it was a 
sentencing factor that the General Assembly 
deemed to be important in punishing those 
convicted of driving while impaired. State v. 
Field, 75 N.C. App. 647, 331 S.E.2d 221, cert. 
denied and appeal dismissed, 315 N.C. 186, 337 

S.E.2d 582 (1985). 
The existence of serious injury is not an 

element of the crime of impaired driving but 
merely a sentencing factor. Thus, in a sentenc- 
ing hearing conducted after defendant pled 
guilty to driving while impaired, the trial court 
did not violate the Constitution by finding that 
defendant had caused serious injury as a result 
of his impaired driving, one of the aggravating 
factors in § 20-179. Field v. Sheriff of Wake 
County, 831 F.2d 530 (4th Cir. 1987). 
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OPINIONS OF ATTORNEY GENERAL 

As to applicability of statute to persons 
operating bicycles with helper motors, see 
opinion of Attorney General to Mr. Michael v. F. 
Royster, Assistant District Attorney, Twenty- 
Sixth Judicial District, 45 N.C.A.G. 286 (1976), 
issued under former §§ 20-138, 20-139. 316 

N.C. 523, 342 S.E.2d 855 (1986), modified and 
aff'd. 

Driveways of an apartment complex are 
“public vehicular areas.” See opinion of At- 
torney General to Mr. C.C. Tarleton, 42 
N.C.A.G. 107 (1972), issued under former 

§§ 20-138, 20-139. 

§ 20-138.2. Impaired driving in commercial vehicle. 

(a) Offense. — A person commits the offense of impaired driving in a 
commercial motor vehicle if he drives a commercial motor vehicle upon any 
highway, any street, or any public vehicular area within the State: 

(1) While under the influence of an impairing substance; or 
(2) After having consumed sufficient alcohol that he has, at any relevant 

time after the driving, an alcohol concentration of 0.04 or more. 
(b) Defense Precluded. — The fact that a person charged with violating this 

section is or has been legally entitled to use alcohol or a drug is not a defense 
to a charge under this section. 

(c) Pleading. — To charge a violation of this section, the pleading is 
sufficient if it states the time and place of the alleged offense in the usual form 
and charges the defendant drove a commercial motor vehicle on a highway, 
street, or public vehicular area while subject to an impairing substance. 

(d) Implied Consent Offense. — An offense under this section is an implied 
consent offense subject to the provisions of G.S. 20-16.2. 

(e) Punishment. — The offense in this section is a misdemeanor and any 
defendant convicted under this section shall be sentenced under G.S. 20-179. 
This offense is not a lesser included offense of impaired driving under G.S. 
20-138.1, and if a person is convicted under this section and of an offense 
involving impaired driving under G.S. 20-138.1 arising out of the same 
transaction, the aggregate punishment imposed by the Court may not exceed 
the maximum punishment applicable to the offense involving impaired driving 
under G.S. 20-138.1. 

(f) Repealed by Session Laws 1991, c. 726, s. 19. 
(g) Chemical Analysis Provisions. — The provisions of G.S. 20-139.1 shall 

apply to the offense of impaired driving in a commercial motor vehicle. (1989, 
C./771,/8..12; 1991, c. 726.48. 19; 1993, c. 539,)'s" 363° 1994)"hx Sess "e245 
14(c); 1998-182, s. 24.) 

Editor’s Note. — Session Laws 1987 (Reg. 
Sess., 1988), c. 1112, s. 15 also enacted a § 20- 
138.2, to be effective June 1, 1989 through June 
30, 1989, which was almost identical to the 
§ 20-138.2 enacted by Session Laws 1989, c. 

771, s. 12, effective September 1, 1990. Session 
Laws 1989, c. 771, s. 18, effective June 1, 1989, 
repealed Session Laws 1987 (Reg. Sess., 1988), 
c. 1112; therefore, § 20-138.2, as enacted by c. 
1112, never went into effect. 

CASE NOTES 

Legislative Intent. — Our legislature has 
adopted a breath alcohol per se offense as an 
alternative method of committing a driving 
while impaired offense, as it is immaterial 
whether the defendant is in fact impaired or 
whether his blood alcohol content is in excess of 
that permitted in the statutes. State v. 

Cothran, 120 N.C. App. 633, 463 S.E.2d 423 
(1995). 
“Commercial Motor Vehicle”. — The de- 

fendant’s contention that he did not violate this 

section because he was not driving a “commer- 
cial motor vehicle” was without merit; the trac- 
tor-trailer was a commercial vehicle within the 
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statutory definition although the defendant the tractor-trailer. State v. Jones, 140 N.C. App. 

was driving it for his own private use and _ 691, 538 S.E.2d 228 (2000). 
although he had detached the trailer portion of 

§ 20-138.2A. Operating a commercial vehicle after con- 
suming alcohol. 

(a) Offense. — A person commits the offense of operating a commercial 
motor vehicle after consuming alcohol if the person drives a commercial motor 
vehicle, as defined in G.S. 20-4.01(8d)a. and b., upon any highway, any street, 
or any public vehicular area within the State while consuming alcohol or while 
alcohol remains in the person’s body. 

(b) Implied-Consent Offense. — An offense under this section is an implied- 
consent offense subject to the provisions of G.S. 20-16.2. The provisions of G.S. 
20-139.1 shall apply to an offense committed under this section. 

(b1) Odor Insufficient. — The odor of an alcoholic beverage on the breath of 
the driver is insufficient evidence by itself to prove beyond a reasonable doubt 
that alcohol was remaining in the driver’s body in violation of this section 
unless the driver was offered an alcohol screening test or chemical analysis 
and refused to provide all required samples of breath or blood for analysis. 

(b2) Alcohol Screening Test. — Notwithstanding any other provision of law, 
an alcohol screening test may be administered to a driver suspected of 
violation of subsection (a) of this section, and the results of an alcohol screening 
test or the driver’s refusal to submit may be used by a law enforcement officer, 
a court, or an administrative agency in determining if alcohol was present in 
the driver’s body. No alcohol screening tests are valid under this section unless 

the device used is one approved by the Commission for Health Services, and 

the screening test is conducted in accordance with the applicable regulations of 
the Commission as to its manner and use. 

(c) Punishment. — Except as otherwise provided in this subsection, a 

violation of the offense described in subsection (a) of this section is a Class 3 

misdemeanor and, notwithstanding G.S. 15A-1340.23, is punishable by a 

penalty of one hundred dollars ($100.00). A second or subsequent violation of 

this section is a misdemeanor punishable under G.S. 20-179. This offense is a 

lesser included offense of impaired driving of a commercial vehicle under G.S. 

20-138.2. 
(d) Second or Subsequent Conviction Defined. — A conviction for violating 

this offense is a second or subsequent conviction if at the time of the current 

offense the person has a previous conviction under this section, and the 

previous conviction occurred in the seven years immediately preceding the 

date of the current offense. This definition of second or subsequent conviction 

also applies to G.S. 20-17(a)(13) and G.S. 20-17.4(a)(6). (1998-182, s. 23; 

1999-406, s. 15; 2000-140, s. 5; 2000-155, s. 16.) 

Editor’s Note. — Session Laws 1999-406, s. Effect of Amendments. — Session Laws 

18, states that this act does not obligate the 2000-140, s. 5, effective July 21, 2000, and 

General Assembly to appropriate additional Session Laws 2000-155, s. 16, effective Septem- 

funds, and that this act shall be implemented ber 1, 2000, both substituted “Commission for 

with funds available or appropriated to the Health Services” for “Commission on Health 

Department of Transportation and the Admin- Services” in subsection (b2). 

istrative Office of the Courts. 

§ 20-138.2B. Operating a school bus, school activity bus, 

or child care vehicle after consuming alcohol. 

(a) Offense. — A person commits the offense of operating a school bus, school 

activity bus, or child care vehicle after consuming alcohol if the person drives 
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a school bus, school activity bus, or child care vehicle upon any highway, any 
street, or any public vehicular area within the State while consuming alcohol 
or while alcohol remains in the person’s body. 

(b) Implied-Consent Offense. — An offense under this section is an implied- 
consent offense subject to the provisions of G.S. 20-16.2. The provisions of G.S. 
20-139.1 shall apply to an offense committed under this section. 

(b1) Odor Insufficient. — The odor of an alcoholic beverage on the breath of 
the driver is insufficient evidence by itself to prove beyond a reasonable doubt 
that alcohol was remaining in the driver’s body in violation of this section 
unless the driver was offered an alcohol screening test or chemical analysis 
and refused to provide all required samples of breath or blood for analysis. 

(b2) Alcohol Screening Test. — Notwithstanding any other provision of law, 
an alcohol screening test may be administered to a driver suspected of 
violation of subsection (a) of this section, and the results of an alcohol screening 
test or the driver’s refusal to submit may be used by a law enforcement officer, 
a court, or an administrative agency in determining if alcohol was present in 
the driver’s body. No alcohol screening tests are valid under this section unless 
the device used is one approved by the Commission for Health Services, and 
the screening test is conducted in accordance with the applicable regulations of 
the Commission as to its manner and use. 

(c) Punishment. — Except as otherwise provided in this subsection, a 
violation of the offense described in subsection (a) of this section is a Class 3 
misdemeanor and, notwithstanding G.S. 15A-1340.23, is punishable by a 
penalty of one hundred dollars ($100.00). A second or subsequent violation of 
this section is a misdemeanor punishable under G.S. 20-179. This offense is a 
lesser included offense of impaired driving of a commercial vehicle under G.S. 
20-138.1. 

(d) Second or Subsequent Conviction Defined. — A conviction for violating 
this offense is a second or subsequent conviction if at the time of the current 
offense the person has a previous conviction under this section, and the 
previous conviction occurred in the seven years immediately preceding the 
date of the current offense. This definition of second or subsequent conviction 
also applies to G.S. 20-19(c2). (1998-182, s. 27; 1999-406, s. 16; 2000-140, s. 6; 
2000-155, s. 17.) 

Editor’s Note. — Session Laws 1999-406, s. Effect of Amendments. — Session Laws 
18, states that this act does not obligate the 2000-140, s. 6, effective July 21, 2000, and 
General Assembly to appropriate additional Session Laws 2000-155, s. 17, effective Septem- 
funds, and that this act shall be implemented ber 1, 2000, both substituted “Commission for 
with funds available or appropriated to the Health Services” for “Commission on Health 

Department of Transportation and the Admin- Services” in subsection (b2). 
istrative Office of the Courts. 

§ 20-138.2C. Possession of alcoholic beverages while oper- 
ating a commercial motor vehicle. 

A person commits the offense of operating a commercial motor vehicle while 
possessing alcoholic beverages if the person drives a commercial motor vehicle, 
as defined in G.S. 20-4.01(3d), upon any highway, any street, or any public 
vehicular area within the State while having an open or closed alcoholic 
beverage in the passenger area of the commercial motor vehicle. This section 
shall not apply to the driver of a commercial motor vehicle that is also an 
excursion passenger vehicle, a for-hire passenger vehicle, a common carrier of 
passengers, or a motor home, if the alcoholic beverage is in possession of a 
passenger or is in the passenger area of the vehicle. (1999-330, s. 2.) 
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§ 20-138.3. Driving by person less than 21 years old after 
consuming alcohol or drugs. 

(a) Offense. — It is unlawful for a person less than 21 years old to drive a 
motor vehicle on a highway or public vehicular area while consuming alcohol 
or at any time while he has remaining in his body any alcohol or controlled 
substance previously consumed, but a person less than 21 years old does not 

violate this section if he drives with a controlled substance in his body which 

was lawfully obtained and taken in therapeutically appropriate amounts. 
(b) Subject to Implied-Consent Law. — An offense under this section 1s an 

alcohol-related offense subject to the implied-consent provisions of G.S. 20- 

16.2: 
(b1) Odor Insufficient. — The odor of an alcoholic beverage on the breath of 

the driver is insufficient evidence by itself to prove beyond a reasonable doubt 

that alcohol was remaining in the driver’s body in violation of this section 

unless the driver was offered an alcohol screening test or chemical analysis 

and refused to provide all required samples of breath or blood for analysis. 

(b2) Alcohol Screening Test. — Notwithstanding any other provision of law, 

an alcohol screening test may be administered to a driver suspected of 

violation of subsection (a) of this section, and the results of an alcohol screening 

test or the driver’s refusal to submit may be used by a law enforcement officer, 

a court, or an administrative agency in determining if alcohol was present in 

the driver’s body. No alcohol screening tests are valid under this section unless 

the device used is one approved by the Commission for Health Services, and 

the screening test is conducted in accordance with the applicable regulations of 

the Commission as to its manner and use. 

(c) Punishment; Effect When Impaired Driving Offense Also Charged. — 

The offense in this section is a Class 2 misdemeanor. It is not, in any 

circumstances, a lesser included offense of impaired driving under G.S. 

20-138.1, but if a person is convicted under this section and of an offense 

involving impaired driving arising out of the same transaction, the aggregate 

punishment imposed by the court may not exceed the maximum applicable to 

the offense involving impaired driving, and any minimum punishment appli- 

cable shall be imposed. 
(d) Limited Driving Privilege. — A person who is convicted of violating 

subsection (a) of this section and whose drivers license is revoked solely based 

on that conviction may apply for a limited driving privilege as provided in G:S. 

90-179.3. This subsection shall apply only if the person meets both of the 

following requirements: 
(1) Is 18, 19, or 20 years old on the date of the offense. 

(2) Has not previously been convicted of a violation of this section. 

The judge may issue the limited driving privilege only if the person meets the 

eligibility requirements of G.S. 20-179.3, other than the requirement in G.S. 

20-179.3(b)(1)c. G.S. 20-179.3(e) shall not apply. All other terms, conditions, 

and restrictions provided for in G.S. 20-179.3 shall apply. G.S. 20-179.3, rather 

than this subsection, governs the issuance of a limited driving privilege to a 

person who is convicted of violating subsection (a) of this section and of driving 

while impaired as a result of the same transaction. (1983, c. 435, s. 34; 1985 

(Reg. Sess., 1986), c. 852, s. 11; 1993, c. 539, s. 364; 1994, Ex. Sess., c. 24, s. 

14(c); 1995, c. 506, s. 6; 1997-379, ss. 4, 5.2; 2000-140, s. 7; 2000-155, s. 18.) 

Effect of Amendments. — Session Laws ber 1, 2000, both substituted “Commission for 

2000-140, s. 7, effective July 21, 2000, and Health Services” for “Commission on Health 

Session Laws 2000-155, s. 18, effective Septem- Services” in subsection (b2). 
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CASE NOTES 

Construction with Other Law. — The 
defendant’s prior alcohol-related conviction 
pursuant to this section was relevant, because 
the impaired defendant caused a death and was 
charged with second-degree murder, and was 

admissible for the purpose of establishing mal- 
ice, even though the prior offense imposed strict 
liability based upon defendant’s age without 
regard to the quantity consumed. State v. Gray, 
137 N.C. App. 345, 528 S.E.2d 46 (2000). 

§ 20-138.4. Requirement that prosecutor explain reduc- 
tion or dismissal of charge involving impaired 
driving. 

Any prosecutor must enter detailed facts in the record of any case involving 
impaired driving explaining the reasons for his action if he: 

(1) 
(2) 

Enters a voluntary dismissal; or 
Accepts a plea of guilty or no contest to a lesser included offense; or 
Substitutes another charge, by statement of charges or otherwise, if 
the substitute charge carries a lesser mandatory minimum punish- 
ment or is not an offense involving impaired driving; or 

(4) Otherwise takes a discretionary action that effectively dismisses or 
reduces the original charge in the case involving impaired driving. 

General explanations such as “interests of justice” or “insufficient evidence” are 
not sufficiently detailed to meet the requirements of this section. (1983, c. 435, 
s, 25; 1987 (Reg. Sess., 1988), c. 1112; 1989, c. 771, 's. 18.) 

Editor’s Note. — Session Laws 1987, (Reg. 
Sess., 1988), c. 1112 would have amended this 
section effective June 1, 1989, through June 30, 

1989, to expand its scope to any case in which a 

sion Laws 1989, c. 771, s. 18 repealed Session 

Laws 1987 (Reg. Sess., 1988), c. 1112, effective 
June 1, 1989; therefore, the provisions of c. 

1112 never went into effect. 
person was charged with impaired driving. Ses- 

§ 20-138.5. Habitual impaired driving. 

(a) A person commits the offense of habitual impaired driving if he drives 
while impaired as defined in G.S. 20-138.1 and has been convicted of three or 
more offenses involving impaired driving as defined in G.S. 20-4.01(24a) 
within seven years of the date of this offense. 

(b) A person convicted of violating this section shall be punished as a Class 
F felon and shall be sentenced to a minimum active term of not less than 12 
months of imprisonment, which shall not be suspended. Sentences imposed 
under this subsection shall run consecutively with and shall commence at the 
expiration of any sentence being served. 

(c) An offense under this section is an implied consent offense subject to the 
provisions of G.S. 20-16.2. 
ah é person convicted under this section shall have his license permanently 

revoked. 
(e) If a person is convicted under this section, the motor vehicle that was 

driven by the defendant at the time the defendant committed the offense of 
impaired driving becomes property subject to forfeiture in accordance with the 
procedure set out in G.S. 20-28.2. In applying the procedure set out in that 
statute, an owner or a holder of a security interest is considered an innocent 
party with respect to a motor vehicle subject to forfeiture under this subsection 
if any of the following applies: 

(1) The owner or holder of the security interest did not know and had no 
reason to know that the defendant had been convicted within the 
pe icus seven years of three or more offenses involving impaired 
riving. 
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(2) The defendant drove the motor vehicle without the consent of the 
owner or the holder of the security interest. (1989 (Reg. Sess., 1990), 
6.1039, 's. 7; 1993, c. 589, 5.1258; 1994, Ex. Sess.,'c. 14, s. 32; c. 24, s. 
14(c); 1993 (Reg. Sess., 1994), c. 761, s. 34.1; c. 767, s. 32; 1997-379, s. 
6.) 

Legal Periodicals. — For survey of devel- 
opments in North Carolina Law (1992), see 71 
N.C.L. Rev. 1893 (1993). 

For comment, “North Carolina’s Unconstitu- 
tional Expansion of an Ancient Maxim: Using 
DWI Fatalitites to Satisfy First Degree Felony 

Murder,” see 22 Campbell L. Rev. 169 (1999). 
For note, “Ramifications of the 1997 DWI/ 

Felony Prior Record Level Amendment to the 
Structured Sentencing Act: State of North 
Carolina v. Tanya Watts Gentry,” see 22 
Campbell L. Rev. 211 (1999). 

CASE NOTES 

Constitutionality. — Statute was not un- 
constitutional on its face because it was a 
recidivist statute that punished the most recent 
offense more severely, not a statute regarding a 
substantive offense that would be subject to 
double jeopardy analysis. State v. Vardiman, — 
N.C. App. —, 552 S.E.2d 697, 2001 N.C. App. 
LEXIS 936 (2001). 

Statute Did Not Violate Double Jeop- 
ardy. — Effect of § 20-138.5 was that a defen- 
dant was punished more severely for a recent 
crime based on having committed previous 
crimes, not that the defendant was punished 
for those previous crimes again; therefore the 
statute did not violate the United States and 
North Carolina Constitutions’ prohibitions 
against double jeopardy. State v. Vardiman, — 
N.C. App. —, 552 S.E.2d 697, 2001 N.C. App. 
LEXIS 936 (2001). 
Superior Court Jurisdiction. — The of- 

fense of habitual impaired driving as defined in 
this section constitutes a separate substantive 
felony offense which is properly within the 
original exclusive jurisdiction of the superior 
court. State v. Priddy, 115 N.C. App. 547, 445 
S.E.2d 610, cert. denied, 337 N.C. 805, 449 
S.E.2d 751 (1994). 

Section 20-25 creates no right to appeal 
a revocation under this section since this 
section appears in Article 3 rather than Article 
2. Following a conviction for habitual impaired 
driving, under this section, permanent revoca- 
tion is mandatory and the trial court lacks the 
authority to provide relief. Cooke v. Faulkner, 

137 N.C. App. 755, 529 S.E.2d 512 (2000). 

A conviction for habitual impaired driv- 
ing may serve as the basis for enhancement to 
habitual felon status. State v. Baldwin, 117 

N.C. App. 713, 453 S.E.2d 193 (1995). 

Determination of Prior Record Level. — 
Trial court impermissibly assigned points to 
defendant’s three prior DWI convictions where 
those same three DWI convictions were the 
basis for her habitual DWI charge. State v. 
Gentry, 1385 N.C. App. 107, 519 S.E.2d 68 

C1999); 
Evidence of Prior Convictions. — The 

state could use a certified computer printout 
from the Administrative Office of the Courts to 
establish a prior conviction during the defen- 
dant’s prosecution for impaired driving. State v. 
Ellis, 130 N.C. App. 596, 504 S.E.2d 787 (1998). 

Enhancement of Sentence. — This section 
did not prohibit defendant’s felony sentence 
from being enhanced on the grounds that he 
was an habitual felon when elements necessary 
to prove that he was an habitual felon were the 
same as those elements which were used to 
support the underlying felony. State  v. 
Misenheimer, 123 N.C. App. 156, 472 S.E.2d 
191 (1996). 
Quoted in State v. Stafford, 114 N.C. App. 

101, 440 S.E.2d 846 (1994); State v. Smith, 139 
N.C. App. 209, 533 S.E.2d 518 (2000). 

Cited in State v. Jernigan, 118 N.C. App. 
240, 455 S.E.2d 163 (1995); State v. Lobohe, 143 
N.C. App. 555, 547 S.E.2d 107 (2001). 

§ 20-138.6: Reserved for future codification purposes. 

§ 20-138.7. (Effective until September 30, 2002) Transport- 

ing an open container of alcoholic beverage. 

(a) Offense. — No person shall drive a motor vehicle on a highway or the 

right-of-way of a highway: 
(1) While there is an alcoholic beverage in the passenger area in other 

than the unopened manufacturer’s original container; and 

523 



§20-138.7 CH. 20. MOTOR VEHICLES §20-138.7 
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(2) While the driver is consuming alcohol or while alcohol remains in the 
driver’s body. 

(al) Offense. — No person shall possess an alcoholic beverage other than in 
the unopened manufacturer’s original container, or consume an alcoholic 
beverage, in the passenger area of a motor vehicle while the motor vehicle is on 
a highway or the right-of-way of a highway. For purposes of this subsection, 
only the person who possesses or consumes an alcoholic beverage in violation 
of this subsection shall be charged with this offense. 

(a2) Exception. — It shall not be a violation of subsection (a1) of this section 
for a passenger to possess an alcoholic beverage other than in the unopened 
manufacturer’s original container, or for a passenger to consume an alcoholic 
beverage, if the container is: 

(1) In the passenger area of a motor vehicle that is designed, maintained, 
or used primarily for the transportation of persons for compensation; 

(2) In the living quarters of a motor home or house car as defined in G.S. 
20-4.01(27)d2.; or 

(3) In a house trailer as defined in G.S. 20-4.01(14). 
(a3) Meaning of Terms. — Under this section, the term “motor vehicle” 

means only those types of motor vehicles which North Carolina law requires to 
be registered, whether the motor vehicle is registered in North Carolina or 
another jurisdiction. 

(b) Subject to Implied-Consent Law. — An offense under this section is an 
alcohol-related offense subject to the implied-consent provisions of G.S. 20- 
16.2. 

(c) Odor Insufficient. — The odor of an alcoholic beverage on the breath of 
the driver is insufficient evidence to prove beyond a reasonable. doubt that 
alcohol was remaining in the driver’s body in violation of this section, unless 
the driver was offered an alcohol screening test or chemical analysis and 
refused to provide all required samples of breath or blood for analysis. 

(d) Alcohol Screening Test. — Notwithstanding any other provision of law, 
an alcohol screening test may be administered to a driver suspected of 
violating subsection (a) of this section, and the results of an alcohol screening 
test or the driver’s refusal to submit may be used by a law enforcement officer, 
a court, or an administrative agency in determining if alcohol was present in 
the driver’s body. No alcohol screening tests are valid under this section unless 
the device used is one approved by the Commission for Health Services, and 
the screening test is conducted in accordance with the applicable regulations of 
the Commission as to the manner of its use. 

(e) Punishment; Effect When Impaired Driving Offense Also Charged. — 
Violation of subsection (a) of this section shall be a Class 3 misdemeanor for the 
first offense and shall be a Class 2 misdemeanor for a second or subsequent 
offense. Violation of subsection (a) of this section is not a lesser included offense 
of impaired driving under G.S. 20-138.1, but if a person is convicted under 
subsection (a) of this section and of an offense involving impaired driving 
arising out of the same transaction, the punishment imposed by the court shall 
not exceed the maximum applicable to the offense involving impaired driving, 
and any minimum applicable punishment shall be imposed. Violation of 
subsection (al) of this section by the driver of the motor vehicle is a 
lesser-included offense of subsection (a) of this section. A violation of subsection 
(a) shall be considered a moving violation for purposes of G.S. 20-16(c). 

Violation of subsection (a1) of this section shall be an infraction and shall not 
be considered a moving violation for purposes of G.S. 20-16(c). 

(f) Definitions. — If the seal on a container of alcoholic beverages has been 
broken, it is opened within the meaning of this section. For purposes of this 
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section, “passenger area of a motor vehicle” means the area designed to seat 
the driver and passengers and any area within the reach of a seated driver or 
passenger, including the glove compartment. The area of the trunk or the area 
behind the last upright back seat of a station wagon, hatchback, or similar 
vehicle shall not be considered part of the passenger area. The term “alcoholic 
beverage” is as defined in G.S. 18B-101(4). 

(g) Pleading. — In any prosecution for a violation of subsection (a) of this 
section, the pleading is sufficient if it states the time and place of the alleged 
offense in the usual form and charges that the defendant drove a motor vehicle 
on a highway or the right-of-way of a highway with an open container of 
alcoholic beverage after drinking. 

In any prosecution for a violation of subsection (al) of this section, the 

pleading is sufficient if it states the time and place of the alleged offense in the 

usual form and charges that (i) the defendant possessed an open container of 

alcoholic beverage in the passenger area of a motor vehicle while the motor 

vehicle was on a highway or the right-of-way of a highway, or (ii) the defendant 

consumed an alcoholic beverage in the passenger area of a motor vehicle while 

the motor vehicle was on a highway or the right-of-way of a highway. 

(h) Limited Driving Privilege. — A person who is convicted of violating 

subsection (a) of this section and whose drivers license is revoked solely based 

on that conviction may apply for a limited driving privilege as provided for in 

G.S. 20-179.3. The judge may issue the limited driving privilege only if the 

driver meets the eligibility requirements of G.S. 20-179.3, other than the 

requirement in G.S. 20-179.3(b)(1)c. G.S. 20-179.3(e) shall not apply. All other 

terms, conditions, and restrictions provided for in G.S. 20-179.3 shall apply. 

G.S. 20-179.3, rather than this subsection, governs the issuance of a limited 

driving privilege to a person who is convicted of violating subsection (a) of this 

section and of driving while impaired as a result of the same transaction. 

(1995, c. 506, s. 9; 2000-155, s. 4.) 

Section Set Out Twice. — The section passenger area,” and deleted “in passenger 

above is effective until September 30, 2002. For 
the section as in effect September 30, 2002, see 
the following section, also numbered § 20- 

1357. 
Editor’s Note. — Session Laws 2000-155, s. 

21 provides that the amendment to this section 
by s. 4 of the act is effective September 1, 2000, 
and expires September 30, 2002. 

Effect of Amendments. — Session Laws 

2000-155, s. 4, effective September 1, 2000 and 

expiring September 30, 2002, deleted “after 

consuming alcohol” following “beverage” in the 

catchline; substituted “the right-of-way of a 

highway” for “public vehicular area” in subsec- 

tion (a); in subdivision (a)(1), inserted “in the 

area” following “container”; added subsections 
(al) through (a3); in subsection (e), deleted 

“punished as” preceding “Class 3” and “Class 

2,” deleted the former second sentence stating, 

“A fine imposed for a second or subsequent 

offense may not exceed one thousand dollars 

($1,000),” substituted “subsection (a) of this 

section” for “this section” three times, added the 

next- to-last sentence, substituted “subsection 

(a)” for “this section,” and added the last para- 

graph; and in subsection (g), substituted “sub- 

section (a) of this section” for “this section,” 

substituted “the right-of-way of a highway” for 

“public vehicular area” and added the last para- 

graph. 

§ 20-138.7. (Effective September 30, 2002) Transporting an 

open container of alcoholic beverage after 

consuming alcohol. 

(a) Offense. — No person shall drive a motor vehicle on a highway or public 

vehicular area: 

(1) While there is an alcoholic beverage other than in the unopened 

manufacturer’s original container in the passenger area; and 
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(2) While the driver is consuming alcohol or while alcohol remains in the 
driver’s body. 

(b) Subject to Implied-Consent Law. — An offense under this section is an 
alcohol-related offense subject to the implied-consent provisions of G.S. 20- 
16.2. | 

(c) Odor Insufficient. — The odor of an alcoholic beverage on the breath of 
the driver is insufficient evidence to prove beyond a reasonable doubt that 
alcohol was remaining in the driver’s body in violation of this section, unless 
the driver was offered an alcohol screening test or chemical analysis and 
refused to provide all required samples of breath or blood for analysis. 

(d) Alcohol Screening Test. — Notwithstanding any other provision of law, 
an alcohol screening test may be administered to a driver suspected of 
violating subsection (a) of this section, and the results of an alcohol screening 
test or the driver’s refusal to submit may be used by a law enforcement officer, 
a court, or an administrative agency in determining if alcohol was present in 
the driver’s body. No alcohol screening tests are valid under this section unless 
the device used is one approved by the Commission for Health Services, and 
the screening test is conducted in accordance with the applicable regulations of 
the Commission as to the manner of its use. 

(e) Punishment; Effect When Impaired Driving Offense Also Charged. — 
Violation of this section shall be punished as a Class 3 misdemeanor for the 
first offense and shall be punished as a Class 2 misdemeanor for a second or 
subsequent offense. A fine imposed for a second or subsequent offense may not 
exceed one thousand dollars ($1,000). Violation of this section is not a lesser 
included offense of impaired driving under G.S. 20-138.1, but if a person is 
convicted under this section and of an offense involving impaired driving 
arising out of the same transaction, the punishment imposed by the court shall 
not exceed the maximum applicable to the offense involving impaired driving, 
and any minimum applicable punishment shall be imposed. A violation of this 
section shall be considered a moving violation for purposes of G.S. 20-16(c). 

(f) Definitions. — If the seal on a container of alcoholic beverages has been 
broken, it is opened within the meaning of this section. For purposes of this 
section, “passenger area of a motor vehicle” means the area designed to seat 
the driver and passengers and any area within the reach of a seated driver or 
passenger, including the glove compartment. The area of the trunk or the area 
behind the last upright back seat of a station wagon, hatchback, or similar 
vehicle shall not be considered part of the passenger area. The term “alcoholic 
beverage” is as defined in G.S. 18B-101(4). 

(g) Pleading. — In any prosecution for a violation of this section, the 
pleading is sufficient if it states the time and place of the alleged offense in the 
usual form and charges that the defendant drove a motor vehicle on a highway 
or public vehicular area with an open container of alcoholic beverage after 
drinking. 

(h) Limited Driving Privilege. — A person who is convicted of violating 
subsection (a) of this section and whose drivers license is revoked solely based 
on that conviction may apply for a limited driving privilege as provided for in 
G.S. 20-179.3. The judge may issue the limited driving privilege only if the 
driver meets the eligibility requirements of G.S. 20-179.3, other than the 
requirement in G.S. 20-179.3(b)(1)c. G.S. 20-179.3(e) shall not apply. All other 
terms, conditions, and restrictions provided for in G.S. 20-179.3 shall apply. 
G.S. 20-179.3, rather than this subsection, governs the issuance of a limited 
driving privilege to a person who is convicted of violating subsection (a) of this 
section and of driving while impaired as a result of the same transaction. 
(1995, c. 506, s. 9; 2000-155, s. 4.) 
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Section Set Out Twice. — The section see the preceding section, also numbered § 20- 
above is effective September 30, 2002. For the 138.7. 
section as in effect until September 30, 2002, 

§ 20-139: Repealed by Session Laws 1983, c. 435, s. 23. 

§ 20-139.1. Procedures governing chemical analyses; ad- 
missibility; evidentiary provisions; controlled- 
drinking programs. 

(a) Chemical Analysis Admissible. — In any implied-consent offense under 
G.S. 20-16.2, a person’s alcohol concentration or the presence of any other 
impairing substance in the person’s body as shown by a chemical analysis is 
admissible in evidence. This section does not limit the introduction of other 
competent evidence as to a person’s alcohol concentration or results of other 

ake showing the presence of an impairing substance, including other chem- 

ical tests. 
(b) Approval of Valid Test Methods; Licensing Chemical Analysts. — A 

chemical analysis, to be valid, shall be performed in accordance with the 

provisions of this section. The chemical analysis shall be performed according 

to methods approved by the Commission for Health Services by an individual 

possessing a current permit issued by the Department of Health and Human 

Services for that type of chemical analysis. The Commission for Health 

Services may adopt rules approving satisfactory methods or techniques for 

performing chemical analyses, and the Department of Health and Human 

Services may ascertain the qualifications and competence of individuals to 

conduct particular chemical analyses. The Department may issue permits to 

conduct chemical analyses to individuals it finds qualified subject to periodic 

renewal, termination, and revocation of the permit in the Department’s 

discretion. 
(b1) When Officer May Perform Chemical Analysis. — Except as provided in 

this subsection, a chemical analysis is not valid in any case in which it is 

performed by an arresting officer or by a charging officer under the terms of 

G.S. 20-16.2. A chemical analysis of the breath may be performed by an 

arresting officer or by a charging officer when both of the following apply: 

(1) The officer possesses a current permit issued by the Department of 

Health and Human Services for the type of chemical analysis. 

(2) The officer performs the chemical analysis by using an automated 

instrument that prints the results of the analysis. 

(b2) Breath Analysis Results Inadmissible if Preventive Maintenance Not 

Performed. — Notwithstanding the provisions of subsection (b), the results of 

a chemical analysis of a person’s breath performed in accordance with this 

section are not admissible in evidence if: 

(1) The defendant objects to the introduction into evidence of the results 

of the chemical analysis of the defendant’s breath; and 

(2) The defendant demonstrates that, with respect to the instrument used 

to analyze the defendant’s breath, preventive maintenance proce- 

dures required by the regulations of the Commission for Health 

Services had not been performed within the time limits prescribed by 

those regulations. 
(b3) Sequential Breath Tests Required. — By January 1, 1985, the regula- 

tions of the Commission for Health Services governing the administration of 

chemical analyses of the breath shall require the testing of at least duplicate 

sequential breath samples. Those regulations must provide: . 

(1) Aspecification as to the minimum observation period before collection 

of the first breath sample and the time requirements as to collection 

of second and subsequent samples. 
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(2) That the test results may only be used to prove a person’s particular 
alcohol concentration if: 
a. The pair of readings employed are from consecutively administered 

tests; and 
b. The readings do not differ from each other by an alcohol concen- 

tration greater than 0.02. 
(3) That when a pair of analyses meets the requirements of subdivision 

(2), only the lower of the two readings may be used by the State as 
proof of a person’s alcohol concentration in any court or administra- 
tive proceeding. 

A person’s refusal to give the sequential breath samples necessary to constitute 
a valid chemical analysis is a refusal under G.S. 20-16.2(c). 

A person’s refusal to give the second or subsequent breath sample shall make 
the result of the first breath sample, or the result of the sample providing the 
lowest alcohol concentration if more than one breath sample is provided, 
admissible in any judicial or administrative hearing for any relevant purpose, 
including the establishment that a person had a particular alcohol concentra- 
tion for conviction of an offense involving impaired driving. 

(b4) Introducing Routine Records Kept as Part of Breath-Testing Program. 
— In civil and criminal proceedings, any party may introduce, without further 
authentication, simulator logs and logs for other devices used to verify a 
breath-testing instrument, certificates and other records concerning the check 
of ampoules and of simulator stock solution and the stock solution used in any 
other equilibration device, preventive maintenance records, and other records 
that are routinely kept concerning the maintenance and operation of breath- 
testing instruments. In a criminal case, however, this subsection does not 
authorize the State to introduce records to prove the results of a chemical 
analysis of the defendant or of any validation test of the instrument that is 
conducted during that chemical analysis. 

(b5) Subsequent Tests Allowed. — A person may be requested, pursuant to 
G.S. 20-16.2, to submit to a chemical analysis of the person’s blood or other 
bodily fluid or substance in addition to or in lieu of a chemical analysis of the 
breath, in the discretion of the charging officer. If a subsequent chemical 
analysis is requested pursuant to this subsection, the person shall again be 
advised of the implied consent rights in accordance with G.S. 20-16.2(a). A 
person’s willful refusal to submit to a chemical analysis of the blood or other 
bodily fluid or substance is a willful refusal under G.S. 20-16.2. 

(c) Withdrawal of Blood for Chemical Analysis. — When a blood test is 
specified as the type of chemical analysis by the charging officer, only a 
physician, registered nurse, or other qualified person may withdraw the blood 
sample. If the person withdrawing the blood requests written confirmation of 
the charging officer’s request for the withdrawal of blood, the officer shall 
furnish it before blood is withdrawn. When blood is withdrawn pursuant to a 
charging officer’s request, neither the person withdrawing the blood nor any 
hospital, laboratory, or other institution, person, firm, or corporation employ- 
ing that person, or contracting for the service of withdrawing blood, may be 
held criminally or civilly liable by reason of withdrawing that blood, except 
that there is no immunity from liability for negligent acts or omissions. 

(d) Right to Additional Test. — A person who submits to a chemical analysis 
may have a qualified person of his own choosing administer an additional 
chemical test or tests, or have a qualified person withdraw a blood sample for 
later chemical testing by a qualified person of his own choosing. Any law- 
enforcement officer having in his charge any person who has submitted to a 
chemical analysis shall assist the person in contacting someone to administer 
the additional testing or to withdraw blood, and shall allow access to the 
person for that purpose. The failure or inability of the person who submitted to 
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a chemical analysis to obtain any additional test or to withdraw blood does not 
preclude the admission of evidence relating to the chemical analysis. 

(e) Recording Results of Chemical Analysis of Breath. — The chemical 
analyst who administers a test of a person’s breath shall record the following 
information after making any chemical analysis: 

(1) The alcohol concentration or concentrations revealed by the chemical 
analysis. 

(2) The time of the collection of the breath sample or samples used in the 
chemical analysis. 

A copy of the record of this information shall be furnished to the person 
submitting to the chemical analysis, or to his attorney, before any trial or 
proceeding in which the results of the chemical analysis may be used. 

(e1) Use of Chemical Analyst’s Affidavit in District Court. — An affidavit by 
a chemical analyst sworn to and properly executed before an official authorized 
to administer oaths is admissible in evidence without further authentication in 
any hearing or trial in the District Court Division of the General Court of 
Justice with respect to the following matters: 

(1) The alcohol concentration or concentrations or the presence or absence 
of an impairing substance of a person given a chemical analysis and 
who is involved in the hearing or trial. 

(2) The time of the collection of the blood, breath, or other bodily fluid or 

substance sample or samples for the chemical analysis. 
(3) The type of chemical analysis administered and the procedures 

followed. 
(4) The type and status of any permit issued by the Department of Health 

and Human Services that the analyst held on the date the analyst 
performed the chemical analysis in question. 

(5) If the chemical analysis is performed on a breath-testing instrument 

for which regulations adopted pursuant to subsection (b) require 

preventive maintenance, the date the most recent preventive main- 

tenance procedures were performed on the breath-testing instrument 

used, as shown on the maintenance records for that instrument. 

The Department of Health and Human Services shall develop a form for use by 

chemical analysts in making this affidavit. If any person who submitted to a 

chemical analysis desires that a chemical analyst personally testify in the 

hearing or trial in the District Court Division, the person may subpoena the 

chemical analyst and examine him as if he were an adverse witness. 

(f) Evidence of Refusal Admissible. — If any person charged with an 

implied-consent offense refuses to submit to a chemical analysis, evidence of 

that refusal is admissible in any criminal action against him for an implied- 

consent offense under G.S. 20-16.2. 
(g) Controlled-Drinking Programs. — The Department of Health and Hu- 

man Services may adopt rules concerning the ingestion of controlled amounts 

of alcohol by individuals submitting to chemical testing as a part of scientific, 

experimental, educational, or demonstration programs. These regulations 

shall prescribe procedures consistent with controlling federal law governing 

the acquisition, transportation, possession, storage, administration, and dis- 

position of alcohol intended for use in the programs. Any person in charge of a 

controlled-drinking program who acquires alcohol under these regulations 

must keep records accounting for the disposition of all alcohol acquired, and 

the records must at all reasonable times be available for inspection upon the 

request of any federal, State, or local law-enforcement officer with jurisdiction 

over the laws relating to control of alcohol. A controlled-drinking program 

exclusively using lawfully purchased alcoholic beverages in places in which 

they may be lawfully possessed, however, need not comply with the record- 

keeping requirements of the regulations authorized by this subsection. All acts 
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pursuant to the regulations reasonably done in furtherance of bona fide 
objectives of a controlled-drinking program authorized by the regulations are 

lawful notwithstanding the provisions of any other general or local statute, 

regulation, or ordinance controlling alcohol. (1963, c. 966, s. 2; 1967, c. 123; 

1969, c. 1074, s. 2; 1971, c. 619, ss. 12, 13; 1973, c. 476, s. 128; c. 1081, s. 2; c. 

1331, s. 3; 1975, c. 405; 1979, 2nd Sess., c. 1089; 1981, c. 412, s. 4; c. 747, s. 66; 

1983, c. 435, s. 26; 1983 (Reg. Sess., 1984), c. 1101, s. 20; 1989, c. 727, s. 219(2); 

1991, c. 689, s. 233.1(b); 1993, c. 285, s. 7; 1997-379, ss. 5.3-5.5; 1997-443, s. 
11A.10; 1997-443, s. 114.123; 1997-456, s. 34(b); 2000-155, s. 8.) 

Cross References. — For provision regard- 
ing the offense of impaired driving, see § 20- 
T3anm 

Effect of Amendments. — Session Laws 
2000-155, s. 8, effective September 1, 2000, and 
applicable to offenses committed on or after 
that date, deleted “willful” preceding “refusal” 
three times in subsection (b3). 

Legal Periodicals. — For article on tests for 
intoxication, see 45 N.C.L. Rev. 34 (1966). 

For survey of 1978 law on criminal proce- 

dure, see 57 N.C.L. Rev. 1007 (1979). 

For note discussing North Carolina’s Valida- 
tion of the Warrantless Seizure of Blood from 
an Unconscious Suspect, in Light of State v. 
Hollingsworth, 77 N.C. App. 36, 334 S.E.2d 463 
(1985), see 21 Wake Forest L. Rev. 1071 (1986). 

For a survey of 1996 developments in consti- 
tutional law, see 75 N.C.L. Rev. 2315 (1997). 

For 1997 legislative survey, see 20 Campbell 
L. Rev. 417. 

CASE NOTES 

I. In General. 
II. Administration and Use of Breathalyzer Test. 

III. Limitation on Role of Arresting Officer. 
IV. Assisting Defendant in Securing Additional Test. 
V. Administration and Use of Blood Test. 

I. IN GENERAL. 

Editor’s Note. — Many of the cases cited 
below were decided prior to 1969 and subse- 
quent amendments, and prior to the 1993 reduc- 
tion of the blood alcohol content for driving 
while impaired and related offenses from 0.10 to 
0.08, and prior to the 2000 amendment of this 
section, which deleted the word ‘willful’ preced- 
ing ‘refusal’ in subsection (63). 

Constitutionality. — See State v. Jones, 63 
N.C. App. 411, 305 S.E.2d 221, cert. denied and 
appeal dismissed, 309 N.C. 323, 307 S.E.2d 171 
(1983). 

Subdivision (b2) does not provide an uncon- 
stitutional shifting of the burden of proof to 
defendant. The possibility that the 
breathalyzer may not have been properly main- 
tained is a affirmative defense to be established 
by defendant and the State may permissibly 
put the burden of establishing affirmative de- 
fenses on the defendant. State v. Dellinger, 73 
N.C. App. 685, 327 S.E.2d 609 (1985). 

The requirement of subdivision (b)(3) of this 
section that defendants charged with impaired 
driving be given two breathalyzer tests after 
January 1, 1985, does not create an impermis- 
sible classification denying defendant equal 
protection of the laws. State v. Dellinger, 73 
N.C. App. 685, 327 S.E.2d 609 (1985). 

All individuals arrested for driving while 

impaired who are tested under model 900 
breathalyzer are given same initial test to de- 
termine blood alcohol content. Regulations 
merely treat same group of people in a different 
way depending on results of first test. This 
classification is not of the type that can be 
considered denial of equal protection. State v. 
Garvick, 98 N.C. App. 556, 392 S.E.2d 115 

(1990). 
This section does not violate the Law of the 

Land Clause of Art. I, § 19 of the North Caro- 
lina Constitution. State v. Jones, 106 N.C. App. 
214, 415 S.E.2d 774 (1992). 
Because testing pursuant to a search 

warrant is a type of “other competent 
evidence” referred to in this statute, the 

State is not limited to evidence of blood alcohol 
concentration which was procured in accor- 
dance with the procedures of § 20-16.2. State v. 
Davis, 142 N.C. App. 81, 542 S.E.2d 236 (2001), 
cert. denied, 353 N.C. 386, 547 S.E.2d 818 

(2001). 
Willful Refusal Not Required. — Defen- 

dant’s argument that because “willful refusal” 
is required before a driver’s license is revoked 
under § 20-16.2, the requirement of a willful 
refusal should be read into this section was 
without merit. State v. Pyatt, 125 N.C. App. 
147, 479 S.E.2d 218 (1997). 

Subsection (f) does not require a willful re- 
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fusal before evidence of a refusal is admissible 

and the court will not read in this additional 
requirement. State v. Pyatt, 125 N.C. App. 147, 
479 S.E.2d 218 (1997). 

State’s failure to take and to preserve an 
additional breath sample for independent 
testing by defendant or to produce the con- 
trol and test ampules for defendant’s 
breathalyzer examination did not violate state 
or federal due process. State v. Jones, 106 N.C. 
App. 214, 415 S.E.2d 774 (1992). 
Meaning of “Readings” in Subdivision 

(b3)(3). — When read in pari materia with 
statute’s remaining provisions, term “readings” 
was intended by legislature to mean test “re- 
sults” recorded by chemical analyst in hun- 
dredths, rounded down as provided in the com- 
mission regulations. State v. Tew, 326 N.C. 732, 
392 S.E.2d 603 (1990). 
Subdivision (b3) does not create an im- 

permissible classification and the Safe 
Roads Act (§ 20-138.1 et seq.) does not deny the 
equal protection of the laws. State v. Howren, 
312 N.C. 454, 323 S.E.2d 335 (1984). 

Subsection (el) is constitutional under the 
provisions of U.S. Const., Amend. VI and N.C. 
Const., Art. I, §§ 19 and 23. State v. Smith, 312 

N.C. 361, 323 S.E.2d 316 (1984). 
Subsection (e1) of this section does not vio- 

late the accused’s right to confrontation. State 
v. Smith, 312 N.C. 361, 323 S.E.2d 316 (1984). 

This section relates only to criminal ac- 
tions arising out of the operation of a 
motor vehicle and has no application to the 
effect of voluntary intoxication upon criminal 
responsibility for assault and homicide. State v. 
Bunn, 283 N.C. 444, 196 S.E.2d 777 (1973). 

The chemical analysis (breathalyzer) test au- 
thorized by this section is, by its express terms, 
applicable only to criminal actions arising out 
of the operation of a motor vehicle and has no 
application to criminal responsibility for homi- 
cide. State v. Medley, 295 N.C. 75, 243 S.E.2d 

374 (1978). 
Breathalyzer test results are not admis- 

sible in a breaking and entering case. State 
v. Wade, 14 N.C. App. 414, 188 S.E.2d 714, cert. 
denied, 281 N.C. 627, 190 S.E.2d 470 (1972). 
Admission of Test Results Held Error 

Where Defendant Had Not Been Driving 
Vehicle. — Where defendant was not driving 
or operating a vehicle at the time of alleged 
assault on a police officer, the court erred in 
admitting testimony showing the result of a 
breathalyzer test. State v. Powell, 18 N.C. App. 
732, 198 S.E.2d 70, cert. denied, 283 N.C. 757, 
198 S.E.2d 727 (1973). 
As to the prospective effect of the second 

1973 amendment, see State v. Bunton, 27 
N.C. App. 704, 220 S.E.2d 354 (1975). 
Admission of Evidence of Refusal to 

Submit to Test Does Not Violate Right 
Against Self-Incrimination. — Admission of 
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evidence of defendant’s refusal to submit to the 
tests under this section does not violate his 
constitutional right against self-incrimination. 
State v. Flannery, 31 N.C. App. 617, 230 S.E.2d 
603 (1976). 
Miranda Requirements Inapplicable to 

Breathalyzer Test. — Since the taking of a 
breath sample from an accused for the purpose 
of the test is not evidence of a testimonial or 
communicative nature within the privilege 
against self-incrimination, the requirements of 
Miranda v. Arizona, 394 U.S. 436, 86 S. Ct. 
1602, 16 L. Ed. 2d 694, 10 A.L.R.3d 974 (1966) 
are inapplicable to a breathalyzer test admin- 
istered pursuant to this section. State v. 
Flannery, 31 N.C. App. 617, 230 S.E.2d 603 
(1976). 

The breathalyzer operator is not required to 
remind the subject of his Miranda rights, since 
the test does not constitute evidence of a testi- 
monial nature. State v. Spencer, 46 N.C. App. 
507, 265 S.E.2d 451 (1980). 

As breathalyzer results are not testimonial 
evidence, Miranda warnings are not required 
prior to administering a breathalyzer. State v. 
White, 84 N.C. App. 111, 351 S.E.2d 828, cert. 
denied, 319 N.C. 227, 353 S.E.2d 404 (1987). 
Defendant’s Allegedly Incriminating 

Statements Held Harmless. — Admission of 
evidence that after defendant blew into 
breathalyzer and was shown the reading, he 
made statements indicating his disbelief at the 
result, thus allegedly creating an inference that 
he had registered a reading in excess of the 
legal limit on the first test, was harmless in 
light of other evidence of defendant’s guilt, 
including his refusal to take a second test. State 
v. Wike, 85 N.C. App. 516, 355 S.E.2d 221 
(1987). 
“Chemical analyst” for purposes of this 

section includes a person who was validly 
licensed by the Department of Human Re- 
sources to perform chemical analyses immedi- 
ately prior to the enactment of the Safe Roads 
Act. To hold otherwise would mean that an 
individual licensed to perform chemical analy- 
ses under one statute would automatically lose 
his license when the testing procedures are 
merely recodified in another statute. Obviously 
the legislature did not intend that result. State 
v. Dellinger, 73 N.C. App. 685, 327 S.E.2d 609 

(1985). 
Although subsection (e) requires that 

the chemical analyst record the results of 
the test and the time of collection and give a 
copy to the person submitting to the test, the 
court found there to be compliance where the 
defendant was given the required information 
on the test card printed by the machine after 
the test was performed. State v. Watson, 122 
N.C. App. 596, 472 S.E.2d 28 (1996). 
The use of a chemical analyst’s affidavit, 

in lieu of the analyst’s live appearance, by 
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the State in a criminal trial in the district court 
division of the general court of justice as proof 
of the facts noted in the chemical analyst’s 
affidavit, does not deny to the criminal defen- 
dant any right or privilege granted by the 
Constitution of the United States or the Con- 
stitution of North Carolina. State v. Smith, 312 

N.C. 361, 323 S.E.2d 316 (1984). 
The legislature, through subsection (e1) of 

this section, has enacted a constitutionally per- 
missible procedure attuned to scientific and 
technological advancements which have in- 
sured reliability in chemical testing for blood- 
alcohol concentration. State v. Smith, 312 N.C. 
361, 323 S.E.2d 316 (1984). 

Collateral Estoppel. — For purposes of the 
privity requirement for a collateral estoppel 
defense, the Attorney General, when represent- 
ing the Department of Motor Vehicles in a 
license revocation appeal, and the district at- 
torney, when representing the State in a crim- 
inal DWI proceeding, represent the same inter- 
est, that of state citizens prohibiting 
individuals who use intoxicating substances 
from using their roads. State v. Summers, 132 
N.C. App. 636, 513 S.E.2d 575 (1999), aff’d, 351 
N.C. 620, 528 S.E.2d 17 (2000). 

The State was collaterally estopped in a DWI 
prosecution from submitting evidence of the 
defendant’s refusal to take an intoxilyzer test, 
where the issue of refusal was litigated and 
decided in the defendant’s favor in a prior civil 
license revocation proceeding, and the State did 
not appeal. State v. Summers, 132 N.C. App. 
636, 513 S.E.2d 575 (1999), aff’d, 351 N.C. 620, 
528 S.E.2d 17 (2000). 
Subsection (el) has effectively created a 

statutory exception to the hearsay rule. 
State v. Smith, 312 N.C. 361, 323 S.E.2d 316 
(1984). 

The statutory exception to the hearsay rule 
created by subsection (e1) of this section has as 
its basis the sound reasoning which gave rise to 
the business and public records exceptions to 
the hearsay rule. State v. Smith, 312 N.C. 361, 
323 S.E.2d 316 (1984). 

Subsection (e1) reflects a rationale which 
complies fully with historically recognized le- 
gitimate reasons for exceptions to the general 
rule against hearsay evidence. State v. Smith, 
312 N.C. 361, 323 S.E.2d 316 (1984). 
The scientific and technological ad- 

vancements in breath analysis for alcohol 
concentration have removed the necessity for 
a subjective determination of impairment, so 
appropriate for cross-examination, and have 
increasingly removed the operator as a mate- 
rial element in the objective determination of 
blood-alcohol concentration. Indeed, the legis- 
lature’s recognition of the reliable and accurate 
innovation of blood-alcohol concentration test- 
ing is manifested in § 20-138.1(a)(2) which now 

provides that a person who after having con- 
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sumed sufficient alcohol that he has, at any 
relevant time after driving, an alcohol concen- 
tration of 0.10 (now 0.08) or more commits the 
offense of impaired driving. State v. Smith, 312 
N.C. 361, 323 S.E.2d 316 (1984). 

The science of breath analysis for alcohol 
concentration has become increasingly reliable, 
increasingly less dependent on human skill of 
operation, and increasingly accepted as a 
means for measuring blood-alcohol concentra- 
tion. State v. Smith, 312 N.C. 361, 323 S.E.2d 
316 (1984). 
Where defendant by his voluntary and 

overt actions makes it clear that he will 
not voluntarily submit to breathalyzer 
test, it is not necessary for the State to present 
evidence that the defendant was advised of his 
right to refuse to take the breathalyzer test 
before evidence of that refusal may be used 
against him at a trial for driving under the 
influence, as is allowed pursuant to this sec- 
tion. State v. Simmons, 51 N.C. App. 440, 276 
S.E.2d 765 (1981). 

This section contemplates situations in 
which more than two samples may be re- 
quired to constitute a valid chemical analysis. 
Watson v. Hiatt, 78 N.C. App. 609, 337 S.E.2d 
871 (1985). ; 
Refusal to Give More Than Two Sam- 

ples. — Where petitioner provided two breath 
samples resulting in readings of .28 and .31 and 
then refused to provide any more samples, her 
conduct amounted to a willful refusal under 
§ 20-16.2(c), within the meaning of subsection 

(b3) of this section. Watson v. Hiatt, 78 N.C. 
App. 609, 337 S.E.2d 871 (1985). 

Sufficient evidence existed to conclude 
that petitioner refused to give sequential 
breath samples and that petitioner’s conduct 
constituted a willful refusal under this section, 
and defendant’s contention that the test was 
not performed according to applicable rules and 
regulations was irrelevant to the revocation 
proceedings. Gibson v. Faulkner, 132 N.C. App. 
728, 515 S.E.2d 452 (1999), decided prior to the 
2000 amendment. 
Refusal to Remove Object from Mouth. 

— Where breathalyzer operator noticed a piece 
of paper in the corner of petitioner’s mouth and 
ordered him to remove it, and where petitioner 
refused, petitioner’s refusal to obey the 
breathalyzer operator’s instructions was a re- 
fusal to take the breathalyzer test under § 20- 

16.2(c), since a reasonable method for deter- 
mining that the subject has not “eaten” in 15 
minutes is to prohibit him from placing foreign 
objects in his mouth. Tolbert v. Hiatt, 95 N.C. 
App. 380, 382 S.E.2d 453 (1989). 
Chain of Custody of Evidence. — If all the 

evidence can reasonably support a conclusion 
that the blood sample analyzed is the same as 
that taken from the defendant then it is admis- 
sible into evidence. The fact that the defendant 
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can show potential weak spots in the chain of 
custody only relates to the weight to be given 
the evidence establishing the chain of custody. 
State v. Bailey, 76 N.C. App. 610, 334 S.E.2d 
266 (1985), overruled on other grounds, State v. 
Drdak, 330 N.C. 587, 411 S.E.2d 604 (1992). 
Applied in State v. Powell, 264 N.C. 73, 140 

S.E.2d 705 (1965); State v. Randolph, 273 N.C. 
120, 159 S.E.2d 324 (1968); State v. Mobley, 273 
N.C. 471, 160 S.E.2d 334 (1968); State v. 
Sherrill, 15 N.C. App. 590, 190 S.E.2d 405 

(1972); State v. Fuller, 24 N.C. App. 38, 209 
S.E.2d 805 (1974); State v. Hurley, 28 N.C. App. 
478, 221 S.E.2d 743 (1976); Byrd v. Wilkins, 69 
N.C. App. 516, 317 S.E.2d 108 (1984); State v. 
Watts, 72 N.C. App. 661, 325 S.E.2d 505 (1985); 
State v. Garcia-Lorenzo, 110 N.C. App. 319, 430 
S.E.2d 290 (1993); State v. Gunter, 111 N.C. 
App. 621, 433 S.E.2d 191 (1993); State v. Sum- 
mers, 351 N.C. 620, 528 S.E.2d 17 (2000). 
Quoted in State v. Brown, 13 N.C. App. 327, 

185 S.E.2d 453 (1971); State v. Lockamy, 65 
N.C. App. 75, 308 S.E.2d 750 (1983); State v. 
Freund, 326 N.C. 795, 392 S.E.2d 608 (1990). 

Cited in Gwaltney v. Keaton, 29 N.C. App. 
91, 223 S.E.2d 506 (1976); State v. Hill, 31 N.C. 
App. 733, 230 S.E.2d 579 (1976); In re Arthur, 
291 N.C. 640, 231 S.E.2d 614 (1977); In re 
Redwine, 312 N.C. 482, 322 S.E.2d 769 (1984); 
State v. Knoll, 84 N.C. App. 228, 352 S.E.2d 463 
(1987); In re Rogers, 94 N.C. App. 505, 380 
S.E.2d 599 (1989); Nicholson v. Killens, 116 
N.C. App. 4738, 448 S.E.2d 542 (1994); State v. 
Abdereazeq, 122 N.C. App. 727, 471 S.E.2d 445 
(1996); Powers v. Powers, 130 N.C. App. 37, 502 
S.E.2d 398 (1998). 

II. ADMINISTRATION AND USE OF 
BREATHALYZER TEST. 

The breathalyzer test is a chemical test 
for the testing of a person’s breath for the 
purpose of determining the alcoholic content of 
his blood. State v. Hill, 9 N.C. App. 279, 176 
S.E.2d 41 (1970), rev’d on other grounds, 277 
N.C. 547, 178 S.E.2d 462 (1971). 
Procedure for Requesting Chemical 

Tests Not Different from § 20-16.2. — The 
General Assembly did not intend to establish a 
different procedure for requesting chemical 
tests under this section than it provided in 
§ 20-16.2. State v. Flannery, 31 N.C. App. 617, 
230 S.E.2d 603 (1976). 
One Request by Officer Sufficient. — Pe- 

titioner’s contention that he did not willfully 
refuse to submit to a chemical analysis at the 
request of the charging officer since the officer 
did not request any additional chemical analy- 
sis after the first test was completed was with- 
out merit, as the statutes require the charging 

officer to request a chemical analysis based on 
sequential breath samples, not a sequence of 
requests for separate chemical analyses, and 
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thus officer’s original request that petitioner 
submit to a chemical analysis was sufficient to 
comply with the requirements of § 20-16.2(c). 
Tolbert v. Hiatt, 95 N.C. App. 380, 382 S.E.2d 
453 (1989). 
The result of a breathalyzer analysis is 

crucial to a conviction. State v. Smith, 312 

N.C. 361, 323 S.E.2d 316 (1984). 
Test Must Have Been Timely Made. — 

For the test to cast any light on a defendant’s 
condition at the time of the alleged crime, the 
test must have been timely made. State v. 
Cooke, 270 N.C. 644, 155 S.E.2d 165 (1967). 

Police Officer’s Instructions. — A police 
officer was not required to repeat all the steps 
in the breath alcohol test process, but only the 
step requiring the subject to blow into the 
instrument, before administering the third test 
to the defendant, which was required because 
the results of the first two tests differed by 
more than .02. State v. Moore, 132 N.C. App. 
802, 513 S.E.2d 346 (1999). 

In the Interest of Accuracy. — Since it is 
the degree of intoxication at the time of the 
occurrence in question which is relevant, the 
sooner after the event the breathalyzer test is 
made, the more accurate will be the estimate of 

blood alcohol concentration at the time of the 
act in issue. State v. Cooke, 270 N.C. 644, 155 
S.E.2d 165 (1967). 
Time of Test Goes to Weight of Evidence. 

— The fact that three hours had passed from 
the time the defendant operated a vehicle until 
breathalyzer test was given went to the weight 
to be given the evidence, rather than its admis- 
sibility, and the breathalyzer evidence was 
properly admitted. State v. George, 77 N.C. 
App. 470, 336 S.E.2d 93 (1985), appeal dis- 
missed and petition denied, 316 N.C. 197, 341 
S.E.2d 581 (1986). 

This section requires two things before 
a chemical analysis of a person’s breath or 
blood can be considered valid. First, that 
such analysis shall be performed according to 
methods approved by the State Board of Health 
(now by the Commission for Health Services), 
and second, that such analysis be made by a 
person possessing a valid permit issued by the 
State Board of Health (now by the Department 
of Human Resources) for this purpose. State v. 
Powell, 279 N.C. 608, 184 S.E.2d 243 (1971); 
State v. Chavis, 15 N.C. App. 566, 190 S.E.2d 
374 (1972); State v. Eubanks, 283 N.C. 556, 196 
S.E.2d 706; State v. Franks, 87 N.C. App. 265, 
360 S.E.2d 473 (1987). 

The State must establish under subsection 
(b) of this section (1) that the person adminis- 
tering the test possessed “a valid permit issued 
by the Department of Human Resources for 
this purpose” and (2) that the test was “per- 
formed according to methods approved by the 
Commission for Health Services.” State v. Mar- 
tin, 46 N.C. App. 514, 265 S.E.2d 456, cert. 
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denied, 301 N.C. 102 (1980); State v. George, 77 
N.C. App. 470, 336 S.E.2d 93 (1985), appeal 
dismissed and petition denied, 316 N.C. 197, 
341 S.E.2d 581 (1986). 

It was necessary for a state trooper conduct- 

ing a chemical analysis test against a drunk 
driver to hold a permit issued by the Depart- 
ment of Health and Human Services; proper 
foundation had to be established that the 
trooper had a permit in order for the test 
results to be admitted into evidence. State v. 
Roach, 145 N.C. App. 159, 548 S.E.2d 841 
(2001). 
Expression of Test Results in Terms of 

Breath or Blood. — Police officer who was 
issued a permit to perform chemical analysis 
under the authority of subsection (b) of this 
section by the Department of Human Resources 
was permitted by § 20-4.01(0.2) (now 20- 
4.01(1b)) to express alcohol concentration in 
terms of 210 liters of breath, as well as 100 

milliliters of blood. State v. Midgett, 78 N.C. 

App. 387, 337 S.E.2d 117 (1985). 
Regulations Governing Second and Sub- 

sequent Samples. — Commission of Health 
Services operational procedure designating a 
specific time, namely, at the reappearance of 
the words “blow sample” on the machine for the 
collection of the second breath sample, met the 
requirements of this section that Commission 
regulations provide time requirements as to the 
collection of second and subsequent samples. 
State v. Lockwood, 78 N.C. App. 205, 336 S.E.2d 
678 (1985). 
Higher of Two Analyses May Not Be In- 

troduced. — Subdivision (b3)(3) of this section 
restricts the State from seeking to introduce 
into evidence the higher of two chemical anal- 
yses as proof of a defendant’s alcohol concentra- 
tion. State v. Harper, 82 N.C. App. 398, 346 
S.E.2d 223 (1986). 
Testimony as to Identical Sequential 

Tests Not Prejudicial. — While subdivision 
(b3)(3) of this section protects a defendant from 
a conviction based on the higher of two 
breathalyzer test results, it was not prejudicial 
for the court to allow testimony that two 
breathalyzer tests were administered to defen- 
dant, where both breathalyzer test results were 
0.12, and where defendant did not object or 
move to strike prior testimony that a sequential 
breathalyzer test was administered to him. 
State v. Harper, 82 N.C. App. 398, 346 S.E.2d 
223 (1986). 
Consecutively Administered Tests Re- 

quirement Met. — Where the time of the first 
reading was 11:15 a.m., and the time of the 
second reading was 11:26 a.m., and because 
these readings were taken from “consecutively 
administered tests” on adequate breath sam- 
ples given within 11 minutes of one another 
and the readings were within .01 of one an- 
other, the requirement of sequential testing 
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was complied with, despite the fact that be- 
tween the time of these two readings defendant 
had given two insufficient breath samples. 
State v. White, 84 N.C. App. 111, 351 S.E.2d 
828, cert. denied, 319 N.C. 227, 353 S.E.2d 404, 
appeal dismissed, 319 N.C. 409, 354 S.E.2d 887 

(1987). 
Qualifications Required to Administer 

Breathalyzer Test. — A person holding a 
valid permit issued by the State Board of 
Health (now by the Department of Human 
Resources) is qualified to administer a 
breathalyzer test. When such permit is intro- 
duced in evidence, the permittee is competent 
to testify as to the results of the test. State v. 
King, 6 N.C. App. 702, 171 S.E.2d 33 (1969); 
State v. Powell, 10 N.C. App. 726, 179 S.E.2d 
785, aff'd, 279 N.C. 608, 184 S.E.2d 243 (1971). 
Timeliness of Sequential Breath Tests 

Under Subdivision (b3)(1) of This Section. 
— Use of words “as soon as feasible” in dupli- 
cate sequential breath samples regulations, in 
substance meets time requirements of subdivi- 
sion (b3)(1) of this section. State v. Garvick, 98 

N.C. App. 556, 392 S.E.2d 115 (1990). 
Purpose of sequential testing is to in- 

sure accuracy of readings. “Sequential tests 
are required to minimize the time between 
tests.” Sequential testing is also designed to 
assure that factors outside control of both State 
and defendant do not affect result. Shutting 
down instrument, adding new ampul, and re- 
starting from beginning would not accomplish 
either purpose. State v. Garvick, 98 N.C. App. 
556, 392 S.E.2d 115 (1990). 
Subsection (b3) of this section does not 

require two chemical analyses but merely 
requires testing of at least duplicate sequential 
breath samples. State v. Garvick, 98 N.C. App. 
556,392.85. B.2d415 (1990), 
How Mandate of Subsection (b) as to 

Qualifications of Person Administering 
Test Can Be Met. — The mandate of subsec- 
tion (b) of this section can be met in one of three 
ways: (1) by stipulation between the defendant 
and the State that the individual who admin- 
isters the test holds a valid permit issued by the 
Department of Human Resources; or (2) by 
offering the permit of the individual who ad- 
ministers the test into evidence and in the 
event of conviction from which an appeal is 
taken, by bringing forward the exhibit as a part 
of the record on appeal; or (3) by presenting any 
other evidence which shows that the individual 
who administered the test holds a valid permit 
issued by the Department of Human Resources. 
State v. Mullis, 38 N.C. App. 40, 247 S.E.2d 265 
(1978). 

Notification of Rights. — Though § 20- 
16.2 must be read in conjunction with this 
section to determine the procedures governing 
the administering of chemical analyses, § 20- 
16.2, and that statute alone, sets forth the 
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procedures governing notification of rights pur- 
suant to a chemical analysis. Nicholson v. 
Killens, 116 N.C. App. 473, 448 S.E.2d 542 
(1994). 
The burden of proving compliance with 

subsection (b) lies with the State and the 
failure to offer any proof is not sanctioned by 
the courts. State v. Gray, 28 N.C. App. 506, 221 
S.E.2d 765 (1976). 

In Any Proper Manner. — It is left open for 
the State to prove compliance with the require- 
ments of this section in any proper and accept- 
able manner. State v. Powell, 10 N.C. App. 726, 
179 S.E.2d 785, aff’d, 279 N.C. 608, 184 S.F.2d 
243 (1971); State v. Chavis, 15 N.C. App. 566, 
190 S.E.2d 374 (1972); State v. Warf, 16 N.C. 
App. 431, 192 S.E.2d 37 (1972); State v. 
Eubanks, 283 N.C. 556, 196 S.E.2d 706. 

Failure to Show Compliance with Sub- 
section (b) as Prejudicial Error. — Failure 
of the State to produce evidence of the test 
operator’s compliance with subsection (b) of 
this section must be deemed prejudicial error. 
State v. Gray, 28 N.C. App. 506, 221 S.E.2d 765 
(1976). 

State’s failure to lay the proper foundation 
for the admission of evidence of the results of a 
breathalyzer test entitles defendant to a new 
trial. State v. Gray, 28 N.C. App. 506, 221 
S.E.2d 765 (1976). 

_ Defendant was entitled to a new trial in a 
prosecution under former § 20-138 where the 
trial court allowed into evidence the results of a 
breathalyzer test without a showing by the 
State that the test was administered according 
to methods approved by the State Board of 
Health (now by the Commission for Health 
Services) and that the test was administered by 
a person possessing a valid permit issued by 
the Board of Health (now by the Department of 
Human Resources). State v. Warf, 16 N.C. App. 
431, 192 S.E.2d 37 (1972). 
Withdrawal of Blood by Nurse. — Where 

officers testified that a nurse was present to 
withdraw petitioner’s blood, and one officer 
further testified that the nurse was “authorized 
to do that,” and there was no evidence to the 
contrary, the State carried its burden of proof to 
show compliance with this section. Richardson 
v. Hiatt, 95 N.C. App. 196, 381 S.E.2d 866, 
rehearing granted, 95 N.C. App. 780, 384 
S.E.2d 62 (1989). 
Neither Operator’s Permit Nor Copy of 

Approved Methods Must Be Introduced. — 
Although permissible, it is not required that 
either the permit or a certified copy of the 
methods approved by the State Board of Health 
(now by the Commission for Heaith Services) be 
introduced into evidence by the State before 
testimony of the results of the breathalyzer test 
can be given. State v. Powell, 10 N.C. App. 726, 
179 S.E.2d 785, aff’d, 279 N.C. 608, 184 S.E.2d 
243 (1971). 
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And Failure to Introduce Copy of Rules 
Does Not Make Officer’s Testimony Incom- 
petent. — Failure to introduce in evidence a 
certified copy of the rules and regulations con- 
taining the approved methods of administering 
a breathalyzer test does not make an officer’s 
testimony as to the results of a test incompe- 
tent. State v. Powell, 279 N.C. 608, 184 S.E.2d 
243 (1971). 

A witness may testify that he adminis- 
tered the test in accordance with the rules 
and regulations established, without intro- 
ducing a copy of such rules and regulations in 
evidence. State v. Powell, 10 N.C. App. 726, 179 
S.E.2d 785, aff’d, 279 N.C. 608, 184 S.E.2d 243 
(1971). 
Witness testimony as to the customary 

procedures followed in administering tests 
using the Breathalyzer model 900 machine was 
sufficient, and properly admitted under § 8C-1, 
Rule 406, to prove defendant’s test was admin- 
istered in accordance with “approved methods” 
required by this section, where copies of the 
actual test and the arresting officer’s personal 
notes concerning the case had been discarded 
as customary after approximately five years. 
State v. Tappe, 139 N.C. App. 33, 533 S.E.2d 
262 (2000). 
Statement by State trooper who admin- 

istered breathalyzer test to defendant 
that he held a particular certificate num- 
ber from the Department of Human Resources 
stating that he was qualified as a breathalyzer 
operator provided the basis for a reasonable 
inference that he possessed a valid permit at 
the time he administered the test to defendant, 
although it was not established when the per- 
mit was issued. State v. Doggett, 41 N.C. App. 
304, 254 S.E.2d 793 (1979). 

Witness’ Possession of Permit Not 
Shown. — The testimony of a witness that he 
had been to school, studied and graduated from 
the “school for breathalyzer operators put on by 
the Community College in Raleigh” was not 
sufficient to satisfy the requirements of the 
statute that he possess a valid permit issued by 
the State Board of Health (now by the Depart- 
ment of Human Resources). State v. Caviness, 7 

N.C. App. 541, 173 S.E.2d 12 (1970). 
Testimony that a witness had “a license to 

administer the breathalyzer” was not sufficient 
to satisfy the requirement of this section that to 
be considered valid the analysis must be per- 
formed by an individual possessing a valid 
permit issued by the State Board of Health 
(now by the Department of Human Resources) 
for this purpose. State v. Caviness, 7 N.C. App. 
541, 173 S.E.2d 12 (1970). 
The State need not offer proof of “pre- 

ventive maintenance procedures.” State v. 
Martin, 46 N.C. App. 514, 265 S.E.2d 456, cert. 
denied, 301 N.C. 102 (1980). 
When Result of Breathalyzer Test Is 
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Competent Evidence. — The result of a 
breathalyzer test, when the qualifications of 
the person making the test and the manner of 
making it meet the requirements of this sec- 
tion, is competent evidence in a criminal pros- 
ecution under § 20-138 (now § 20-138.1). State 

v. Cooke, 270 N.C. 644, 155 S.E.2d 165 (1967); 
State v. Coley, 17 N.C. App. 443, 194 S.E.2d 
372, cert. denied, 283 N.C. 258, 195 S.E.2d 690 

(1973). See also, State v. Cummings, 267 N.C. 
300, 148 S.E.2d 97 (1966). 
Variance in Test Results. — Where first of 

two tests of defendant’s breath showed an alco- 
hol concentration between .22 and .23 grams of 
alcohol per 210 liters of breath, and second 
showed a concentration of .20 grams, evidence 
obtained from breathalyzer readings should not 
be suppressed where rounded-down readings 
are within .02 of each other. “Readings” was 
intended by the Legislature to mean the test 
“results” recorded by the chemical analyst in 
hundredths, rounded down as provided in the 
commission regulations. State v. Tew, 326 N.C. 
732, 392 S.E.2d 603 (1990). 
Evidence was sufficient to lay founda- 

tion for introduction of “result” of 
breathalyzer analysis, the result being that 
defendant refused to submit to such analysis, 
where sheriff, who administered breathalyzer 
test to defendant, testified that he was licensed 
to operate breathalyzer by North Carolina De- 
partment of Health and Human Services, that 
breathalyzer instrument was in working order 
on the date in question, and that after giving 
defendant third opportunity to provide breath 
sample, officer concluded that defendant will- 
fully refused to take breathalyzer. State v. Bar- 
ber, 93 N.C. App. 42, 376 S.E.2d 497 (1989). 
Assuming arguendo that prosecutor’s 

question regarding lower of two 
breathalyzer test results was improper, 
the trial court promptly took appropriate cor- 
rective measures by sustaining defendant’s ob- 
jection as to the form of the question and 
instructing the jury to disregard it; such mea- 
sures were sufficient to cure any possible prej- 
udice resulting from the prosecutor’s question. 
State v. McDonald, 97 N.C. App. 322, 387 
S.E.2d 666 (1990). 

Result of Breathalyzer Held Not Compe- 
tent Evidence. — Where the only evidence 
was that the officer who administered the 
breathalyzer test to defendant had a “certifi- 
cate” to operate the breathalyzer instrument 
and there was no evidence to show who issued 
such “certificate,” it was error to admit the 
officer’s testimony concerning the results of the 
test, entitling the defendant to a new trial. 
State v. Franks, 87 N.C. App. 265, 360 S.E.2d 
473 (1987). 

State is not required to produce an ex- 
pert witness to testify concerning a 
breathalyzer test; admissibility of such testi- 
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mony is governed by the rules set forth in State 

v. Powell, 279 N.C. 608, 184 S.E.2d 243 (1971); 
State v. Luckey, 54 N.C. App. 178, 282 S.E.2d 
490 (1981). 
Breathalyzer Test May Carry State’s 

Case to Jury. — A breathalyzer test which is 
otherwise relevant and competent and which 
shows 0.10 (now 0.08) percent or more by 
weight of alcohol in defendant’s blood will carry 
the State’s case to the jury for its determination 
of whether defendant was under the influence 
of alcoholic beverages at the time charged. 
State v. Cooke, 270 N.C. 644, 155 S.E.2d 165 

(1967). 
But Jury Is Still at Liberty to Acquit. — 

Despite the results of the breathalyzer test, the 
jury is still at liberty to acquit defendant if they 
find that his guilt is not proven beyond a 
reasonable doubt, and the court should explain 
this to the jury. State v. Cooke, 270 N.C. 644, 
155 its. 2000 GLIO 1). 
The jury is at liberty to acquit defendant if it 

should find that his guilt was not proven be- 
yond a reasonable doubt. State v. Royall, 14 
N.C. App. 214, 188 S.E.2d 50, cert. denied, 281 
N.C. 515, 189 'S.E.2d 35 (1972). 

III. LIMITATION ON ROLE OF 
ARRESTING OFFICER. 

Arresting Officer Cannot Administer 
Test. — An officer cannot administer the 
breathalyzer test if he was at the scene of the 
crime and participated in the arrest. State v. 
Spencer, 46 N.C. App. 507, 265 S.E.2d 451 
(1980). 

Chemical analysis test was not valid because 
it was performed by the arresting officer; ad- 
mission of such evidence was error. State v. 
Roach, 145 N.C. App. 159, 548 S.E.2d 841 
(2001). 
Reason for Limitation as to Who May 

Administer Test. — The principle that under- 
lies the limitation seems to be that, in the 
interest of fairness as well as the appearance of 
fairness, an officer whose judgment in selecting 
a defendant for arrest or in making the arrest 
may be at issue at trial should not administer 
the chemical test that will either confirm or 
refute the soundness of his earlier judgment in 
causing the arrest. State v. Jordan, 35 N.C. 
App. 652, 242 S.E.2d 192 (1978). 

The purpose of the limitation is to assure 
that the test will be fairly and impartially 
made. State v. Stauffer, 266 N.C. 358, 145 
S.E.2d 917 (1966); State v. Jordan, 35 N.C. App. 
652, 242 S.E.2d 192 (1978). 

Officer who was present at the scene of 
the arrest for the purpose of assisting if 
necessary was an “arresting officer” within 
the meaning of this section, even though a 
different officer actually placed his hand upon 
the defendant and informed him that he was 
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under arrest. State v. Stauffer, 266 N.C. 358, 
145 S.E.2d 917 (1966). 
Policeman Held Not an “Arresting Offic- 

er”. — Where defendant was already under 
arrest and was seated in the patrol car of the 
arresting officer when the officer who adminis- 
tered the test first arrived on the scene, which 
latter officer had not been called to the scene for 
any purpose of assisting in the arrest, but 
arrived at the scene merely because it hap- 
pened to be on his direct route to the police 
station, and stopped there solely to assist in 
moving defendant’s car out of the way of traffic, 
despite the fact that such officer testified on 
cross-examination by defendant’s counsel that 
if trouble had developed with defendant he 

_ would have assisted the arresting officer with 

that too, these facts did not make him an 
arresting officer. State v. Dail, 25 N.C. App. 552, 
214 S.E.2d 219, cert. denied, 288 N.C. 245, 217 
S.E.2d 669 (1975). 

Officer Who Previously Arrested Defen- 
dant on Similar Charge May Administer 
Test. — Where an officer had nothing to do 
with defendant’s second arrest, his arrest of 
defendant on a similar charge earlier in the 
morning did not bring him within the disqual- 
ification. State v. Jordan, 35 N.C. App. 652, 242 
S.E.2d 192 (1978). 

This section is not violated when the 
request comes from the arresting officer. 
State v. Flannery, 31 N.C. App. 617, 230 S.E.2d 
603 (1976). 
The arresting officer is qualified to tes- 

tify as to defendant’s refusal to submit to 
tests. State v. Flannery, 31 N.C. App. 617, 230 
S.E.2d 603 (1976); State v. Simmons, 51 N.C. 
App. 440, 276 S.E.2d 765 (1981). 

IV. ASSISTING DEFENDANT IN 
SECURING ADDITIONAL TEST. 

All that this section requires of the ar- 
resting officer is that he assist defendant 
in contacting doctor; he is not required in 
addition to transport defendant to the doctor. 
State v. Bunton, 27 N.C. App. 704, 220 S.E.2d 
354 (1975); State v. Bumgarner, 97 N.C. App. 
567, 389 S.E.2d 425 (1990), disc. rev. denied 
and appeal dismissed, 326 N.C. 599, 393 S.E.2d 
873 (1990). 
Law enforcement officers may not hinder a 

driver from obtaining an independent sobriety 
test, but their constitutional duties in North 
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Carolina go no further than allowing a defen- 
dant access to a telephone and allowing medical 
personnel access to a driver held in custody. 
State v. Bumgarner, 97 N.C. App. 567, 389 
S.E.2d 425 (1990), disc. rev. denied and appeal 
dismissed, 326 N.C. 599, 393 S.E.2d 873 (1990). 
Refusal of arresting officer to sign 

forms, authorizing that blood sample be 
sent from hospital that did not perform certain 
type of analysis to hospital that did, was not a 
violation of defendant’s rights under subsection 
(d) of this section so as to render prior 
breathalyzer results inadmissible, since the of- 
ficer complied with the mandate of this section 
by taking defendant to a physician of his choice 
for the prior test and it was defendant’s respon- 
sibility to obtain an analysis of the blood sam- 
ple. State v. Sawyer, 26 N.C. App. 728, 217 
S.E.2d 116, cert. denied, 288 N.C. 395, 218 
S.E.2d 469 (1975). 
No Wrongful Violation of Defendant’s 

Rights Found. — The trial court acted within 
its discretion in rejecting the defendant’s alle- 
gation that he had requested and been denied a 
blood test, where the defendant was given an 
opportunity to use the telephone to make cer- 
tain calls to his girlfriend and attorney and 
could have called, but did not call, a medical 

expert or hospital for the purposes of conduct- 
ing a blood test. State v. Tappe, 139 N.C. App. 
33, 533 S.E.2d 262 (2000). 

V. ADMINISTRATION AND USE OF 
BLOOD TEST. 

This section does not limit the introduc- 
tion of other competent evidence as to a 
defendant’s alcohol concentration, including 
other chemical tests. This statute allows other 
competent evidence of a defendant’s blood alco- 
hol level in addition to that obtained from 
chemical analysis pursuant to this section and 
§ 20-16.2. State v. Drdak, 330 N.C. 587, 411 
S.E.2d 604 (1992). 
Admissibility of Results When Test Not 

Properly Performed. — Testimony concern- 
ing the results of blood tests may be admitted 
into evidence even though the tests were not 
performed in accordance with § 20-16.2 and 
this section under the “other competent evi- 
dence” exception contained in this section. 
State v. Byers, 105 N.C. App. 377, 413 S.E.2d 
586 (1992). 

OPINIONS OF ATTORNEY GENERAL 

Editor’s Note. — Many of the opinions of the 
Attorney General cited below were decided prior 

to the 1969 and subsequent amendments. 
As to persons qualified to give blood 

tests, see opinion of Attorney General to Dr. 

Jacob Koomen, State Health Director, 40 
N.C.A.G. 429 (1970). 

An Arresting Officer May Not Collect a 
Breath Sample for Subsequent Analysis by 
Qualified Operation of a Testing Device. — 
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See opinion of Attorney General to Mr. Jacob 
Koomen, M.D., M.P.H., State Health Director, 
41 N.C.A.G. 792 (1972). 
Subsection (a) does not require that de- 

fendant’s alcohol concentration be ex- 
pressed in “grams per 100 milliliters of blood” 
or “grams per 210 liters of breath” in order for 
the results to be admissible in evidence. See 
opinion of Attorney General to Mr. Joel H. 
Brewer, Assistant District Attorney, Ninth Ju- 
dicial District, 54 N.C.A.G. 93 (1985). 
The words “test or tests” in subsection 

(d) of this section are modified by the adjective 
“chemical” and refer only to chemical analyses 
of bodily substances to determine the alcohol 
content of the blood. See opinion of Attorney 
General to Mr. Howard D. Cole, Assistant Pros- 
ecutor, Eighteenth Judicial District, 40 
N.C.A.G. 401 (1969). 
The word “contacting” in subsection (d) 

of this section appears to mean “establishing 
communication with.” In most cases this will 
involve assisting the accused in establishing 
telephonic communication with the person se- 
lected. The law-enforcement officer must allow 
the person selected to perform the additional 
test to have access to the body of the accused, 
but he is not required to transport the accused 
to the hospital or the doctor. See opinion of 
Attorney General to Mr. Howard D. Cole, As- 
sistant Prosecutor, Eighteenth Judicial Dis- 
trict, 40 N.C.A.G. 401 (1969). 
Defendant has the right at any time to 

request an additional test by a qualified 
person of his own choosing. However, such test 
is “in addition to any administered at the direc- 
tion of a law-enforcement officer,” and “the 
person tested” by the law-enforcement officer 
cannot delay the officer’s tests for that purpose. 
See opinion of Attorney General to Mr. Howard 
D. Cole, Assistant Prosecutor, Eighteenth Judi- 
cial District, 40 N.C.A.G. 401 (1969). 
Warnings to Which Defendant Is Enti- 

tled. — Since September 1, 1969, by virtue of 
the new language added to § 20-16.2(b) by 
Session Laws 1969, c. 1074, the officer must 
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notify the accused that he is “permitted to call 
an attorney and to select a witness to view for 
him the testing procedures”. Prior to the 1969 
act, the law-enforcement officer was not re- 
quired to give the defendant any warnings with 
respect to the chemical test or notify him of any 
rights regarding it. See opinion of Attorney 
General to Mr. Howard D. Cole, Assistant Pros- 
ecutor, Eighteenth Judicial District, 40 
N.C.A.G. 401 (1969). 
The officer need not give a warning that 

defendant has no right to an independent 
test administered by a qualified person of 
his own choosing unless he first submits to 
a chemical test given by the State. The only 
restriction upon administration of the officer’s 
test is that the officer must permit the accused 
“to call an attorney and to select a witness to 
view for him the testing procedures,” but “the 
testing procedures shall not be delayed for 
these purposes for a period of time over thirty 
(30) minutes from the time the accused person 
is notified of these rights.” See opinion of Attor- 
ney General to Mr. Howard D. Cole, Assistant 
Prosecutor, Eighteenth Judicial District, 40 
N.C.A.G. 401 (1969). 

Officer Need Not Assist One Who Refuses 
to Submit to Test to Secure Independent 
Testing. — If defendant fails or refuses to 
submit to a chemical test given at the direction 
of a law-enforcement officer, yet asks for an 
independent test given by a qualified person, 
the officer need not assist defendant in contact- 
ing a qualified person to administer the test, as 
the officer is only required to assist “any person 
who has submitted to the chemical test under 
the provisions of G.S. 20-16.2.” See opinion of 
Attorney General to Mr. Howard D. Cole, As- 
sistant Prosecutor, Eighteenth Judicial Dis- 
trict, 40 N.C.A.G. 401 (1969). 
A Blood Alcohol Level of Less Than 0.10 

(now 0.08) Percent Is Not Conclusive on a 
Drunken Driving Charge. — See opinion of 
Attorney General to the Honorable George H. 
Martin, Magistrate, Clay County, 40 N.C.A.G. 
430 (1970). 

(a) Any person who drives any vehicle upon a highway or any public 
vehicular area carelessly and heedlessly in willful or wanton disregard of the 
rights or safety of others shall be guilty of reckless driving. 

(b) Any person who drives any vehicle upon a highway or any public 
vehicular area without due caution and circumspection and at a speed or in a 
manner so as to endanger or be likely to endanger any person or property shall 
be guilty of reckless driving. 

(c) Repealed by Session Laws 1983, c. 435, s. 23. 
(d) Reckless driving as defined in subsections (a) and (b) is a Class 2 

misdemeanor. 

(e) Repealed by Session Laws 1983, c. 435, s. 23. 
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aA person is guilty of the Class 2 misdemeanor of reckless driving if the 
person drives a commercial motor vehicle carrying a load that is subject to the 
permit requirements of G.S. 20-119 upon a highway or any public vehicular 
area either: 

(1) Carelessly and heedlessly in willful or wanton disregard of the rights 
or safety of others; or 

(2) Without due caution and circumspection and at a speed or in a manner 
so as to endanger or be likely to endanger any person or property. 
(1937, c. 407, s. 102; 1957, c. 1368, s. 1; 1959, c. 1264, s. 8; 1973, c. 
1330, s. 3; 1979, c. 903, ss. 7, 8; 1981, c. 412, s. 4; c. 466, s. 7; c. 747, 
s. 66; 1983, c. 435, s. 23; 1985, c. 764, s. 28; 1985 (Reg. Sess., 1986), c. 
852, s. 17; 1993, c. 539, s. 365; 1994, Ex. Sess., c. 24, s. 14(c); 2000-109, 
s. 7(b).) 

Effect of Amendments. — Session Laws 

2000-109, s. 7(b), effective July 13, 2000, added 
subsection (f). 

Legal Periodicals. — For article on proof of 
negligence in North Carolina, see 48 N.C.L. 
Rev. 731 (1970). 

CASE NOTES 

I. In General. 

Il. Standard of Care, Negligence and Liability. 
III. Evidence. 
IV. Indictments, Warrants and Allegations. 
V. Instructions. 

I. IN GENERAL. 

Editor’s Note. — Many of the cases cited 
below were decided under corresponding provi- 
sions of former law. 

This section is a safety statute. State v. 
Colson, 262 N.C. 506, 138 S.E.2d 121 (1964). 

This section is a safety statute, designed for 
the protection of life, limb and property. State v. 
Weston, 273 N.C. 275, 159 S.E.2d 883 (1968). 
Purpose of Section. — This section was 

enacted for the protection of persons and prop- 
erty and in the interest of public safety and the 
preservation of human life. State v. Norris, 242 
N.C. 47, 86 S.E.2d 916 (1955). 

This section is designed to prevent injury to 
persons or property and to prohibit the careless 
and reckless driving of automobiles on the 
public highways. State v. Colson, 262 N.C. 506, 
138 S.E.2d 121 (1964). 
The reckless driving and speed statutes are 

designed for the protection of life, limb and 
property. State v. Ward, 258 N.C. 330, 128 
S.E.2d 673 (1962). 

This section and § 20-141 constitute the 
hub of the motor traffic law around which 
all other provisions regulating the operation of 
automobiles revolve. Kolman v. Silbert, 219 

N.C. 184, 12 S.E.2d 915 (1941). 
A person may violate this section by 

either of the courses of conduct defined in 
subsections (a) and (b), or in both re- 
spects. State v. Dupree, 264 N.C. 463, 142 
S.E.2d 5 (1965); Haynes v. Busby, 15 N.C. App. 

106, 189 S.E.2d 653 (1972). 
Violations Committed in One Continu- 

ous Operation of Vehicle Constitute One 
Offense. — If a defendant is guilty of the acts 
condemned either under subsection (a) or (b), or 

both, in one continuous operation of his vehicle, 

he is guilty of one offense of reckless driving 
and is not guilty of two separate offenses. State 
v. Lewis, 256 N.C. 480, 124 S.E.2d 115 (1962). 

Trial on Warrants on Appeal from May- 
or’s Court Held a Nullity. — Where defen- 
dant was tried in a mayor’s court on charges of 
operating a motor vehicle while under the in- 
fluence of intoxicating liquor and reckless driv- 
ing, and on appeal to the superior court, judg- 
ment was pronounced exceeding that permitted 
for the offense of reckless driving alone, it was 
held that the mayor’s court was without juris- 
diction of the charge of operating a motor 
vehicle while under the influence of intoxicat- 
ing lquor, and even conceding that it had 
jurisdiction of the charge of reckless driving, 
the sentence exceeded that permitted for that 
offense, so that the trial of defendant in the 
superior court upon the warrants, without a bill 
of indictment first being found and returned, 
was a nullity. State v. Johnson, 214 N.C. 319, 
199 S.E. 96 (1938). 
Conviction Does Not Authorize Suspen- 

sion of License. — The offense of reckless 
driving in violation of this section is not an 
offense for which the Department (now Divi- 
sion) of Motor Vehicles is authorized by § 20-16 
to suspend an operator’s license. In re Bratton, 
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263 N.C. 70, 1388 S.K.2d 809 (1964). 
Nor Mandatory Revocation Thereof. — 

The offense of reckless driving in violation of 
this section is not an offense for which, upon 
conviction, the revocation of an operator’s li- 
cense is mandatory under § 20-17. In re 
Bratton, 263 N.C. 70, 188 S.E.2d 809 (1964). 
An acquittal of reckless driving in the 

recorder’s court will not bar a prosecution 
for manslaughter in the superior court aris- 
ing out of the same occurrence, as the two 
offenses differ both in grade and kind and are 
not the same in law or in fact, the one is not a 
lesser degree of the other, and the recorder is 
without jurisdiction over the charge of man- 
slaughter. State v. Midgett, 214 N.C. 107, 198 
S.E. 613 (1938). 
An acquittal of reckless driving in a court 

having jurisdiction to try defendant for that 
offense would not bar prosecution of defendant 
in the superior court for involuntary man- 
slaughter arising out of the same occurrence. 
Reckless driving and speed competition are not 
lesser included offenses of the charge of invol- 
untary manslaughter. State v. Sawyer, 11 N.C. 
App. 81, 180 S.E.2d 387 (1971). 
Improper Conviction as Violation of 

Code of Judicial Conduct. — Acts of respon- 
dent judge in convicting defendants of reckless 
driving when they were charged with driving 
while impaired were acts which respondent 
knew to be improper and ultra vires, or beyond 
the powers of his office; therefore respondent’s 
actions constituted conduct in violation of Code 
Jud. Con., Canons 2A and 3A(1). In re Martin, 
333 N.C. 242, 424 S.E.2d 118 (1993). 
Applied in State v. Flinchem, 228 N.C. 149, 

44 §$.E.2d 724 (1947); State v. Williams, 237 
N.G:! 435," 75"°S.H.2d" 301 ‘(1953): State’ v. 
McIntyre, 238 N.C. 305, 77 S.E.2d 698 (1953); 
State v. Turberville, 239 N.C. 25, 79 S.E.2d 359 
(1953); State v. McRae, 240 N.C. 334, 82 S.E.2d 
67 (1954); Redden v. Bynum, 256 N.C. 351, 123 
S.E.2d 734 (1962); State v. Stroud, 256 N.C. 
458, 124 S.E.2d 136 (1962); Benson v. Sawyer, 
257 N.C. 765, 127 S.E.2d 549 (1962); Parker v. 
Bruce, 258 N.C. 341, 128 S.E.2d 561 (1962); 
Rundle v. Grubb Motor Lines, 300 F.2d 333 (4th 
Cir. 1962); Queen v. Jarrett, 258 N.C. 405, 128 
S.E.2d 894 (1963); Scott v. Darden, 259 N.C. 
167, 130 S.E.2d 42 (1963); State v. Wells, 259 
N.C. 173, 180 S.E.2d 299 (1963); Williams v. 
Tucker, 259 N.C. 214, 180 S.E.2d 306 (1963); 
Russell v. Hamlett, 259 N.C. 273, 130 S.E.2d 
395 (1963); Faulk v. Althouse Chem. Co., 259 
N.C. 395, 130 S.E.2d 684 (1963); Jones v. C. B. 
Atkins Co., 259 N.C. 655, 131 S.E.2d 371 
(1963); State v. Woolard, 260 N.C. 133, 132 

S.E.2d 364 (1963); Scott v. Clark, 261 N.C. 102, 
134 S.E.2d 181 (1964); Britt v. Mangum, 261 
N.C. 250, 134 S.E.2d 235 (1964); Porter v. Pitt, 
261 N.C. 482, 135 S.E.2d 42 (1964); Randall v. 
Rogers, 262 N.C. 544, 188 S.E.2d 248 (1964); 
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Hall v. Little, 262 N.C. 618, 188 S.E.2d 282 
(1964); Kight v. Seymour, 263 N.C. 790, 140 
S.E.2d 410 (1965); Farmers Oil Co. v. Miller, 
264 N.C. 101, 141 S.E.2d 41 (1965); Bongardt v. 
Frink, 265 N.C. 130, 143 S.E.2d 286 (1965); 
State v. Abernathy, 265 N.C. 724, 145 S.E.2d 2 
(1965); Drumwright v. Wood, 266 N.C. 198, 146 
S.E.2d 1 (1966); Wells v. Bissette, 266 N.C. 774, 
147 S.E.2d 210 (1966); Atwood v. Holland, 267 
N.C. 722, 148 S.E.2d 851 (1966); State v. Moses, 
272 N.C. 509, 158 S.E.2d 617 (1968); Morris v. 
Brigham, 6 N.C. App. 490, 170 S.E.2d 534 
(1969); State v. Grissom, 17 N.C. App. 374, 194 
S.E.2d 227 (1973); State v. McLawhorn, 43 N.C. 
App. 695, 260 S.E.2d 138 (1979); State v. Wells, 
59 N.C. App. 682, 298 S.E.2d 73 (1982). 
Quoted in State v. Crews, 214 N.C. 705, 200 

S.E. 378 (1939); Newbern v. Leary, 215 N.C. 
134, 1 S.E.2d 384 (1939); State v. Wooten, 228 
N.C. 628, 46 S.E.2d 868 (1948); Basden v. 
Sutton, 7° N.C. App. 6; 171'S.E.2d 77 969); 
State v. McKenzie, 292 N.C. 170, 232 S.E.2d 
424 (1977); State v. Snead, 35 N.C. App. 724, 
242 S.E.2d 530 (1978); State v. Covington, 48 
N.C. App. 209, 268 S.E.2d 231 (1980); State v. 
Hefler, 60 N.C. App. 466, 299 S.E.2d 456 (1983). 

Stated in Etheridge v. Etheridge, 222 N.C. 
616, 24 S.E.2d 477 (1943); State v. Hefler, 310 
N.C. 135, 310 S.E.2d 310 (1984). 

Cited in Hancock v. Wilson, 211 N.C. 129, 
189 S.E. 631 (1937); Bechtler v. Bracken, 218 
N.C. 515, 11 S.E.2d 721 (1940); Hoke v. Atlantic 
Greyhound Corp., 226 N.C. 692, 40 S.E.2d 345 
(1946); Singletary v. Nixon, 239 N.C. 634, 80 
S.E.2d 676 (1954); State v. Bournais, 240 N.C. 
311, 82 S.E.2d 115 (1954); Troxler v. Central 
Motor Lines, 240 N.C. 420, 82 S.E.2d 342 
(1954); Hennis Freight Lines v. Burlington 
Mills Corp., 246 N.C. 148, 97 S.E.2d 850 (1957); 
Rick v. Murphy, 251 N.C. 162, 110 S.E.2d 815 
(1959); Hunt v. Crawford, 253 N.C. 381, 117 
S.E.2d 18 (1960); Fleming v. Drye, 253 N.C. 
545, 117 S.E.2d 416 (1960); Pridgen v. Uzzell, 
254 N.C. 292, 118 S.E.2d 755 (1961); Gathings 
v. Sehorn, 255 N.C. 503, 121 S.E.2d 873 (1961); 
Pittman v. Swanson, 255 N.C. 681, 122 S.E.2d 
814 (1961); Powell v. Clark, 255 N.C. 707, 122 
S.E.2d 706 (1961); Mason v. Gillikin, 256 N.C. 
527, 124 S.E.2d 537 (1962); Hall v. Poteat, 257 
N.C. 458, 125 S.E.2d 924 (1962); Greene v. 
Meredith, 264 N.C. 178, 141 S.E.2d 287 (1965); 
Southern Nat’! Bank v. Lindsey, 264 N.C. 585, 
142 8.E.2d 357 (1965); Webb v. Felton, 266 N.C. 
707, 147 S.E.2d 219 (1966); Hout v. Harvell, 270 
N.C. 274, 154 S.E.2d 41 (1967); Mabe v. Green, 
270 N.C. 276, 154 S.E.2d 91 (1967); Reeves v. 
Hill, 272 N.C. 352, 158 S.E.2d 529 (1968); Toler 
v. Brink’s, Inc., 1 N.C. App. 315, 161 S.E.2d 208 
(1968); Rogers v. Rogers, 2 N.C. App. 668, 163 
S.E.2d 645 (1968); State v. White, 3 N.C. App. 
31, 164 S.E.2d 36 (1968); Wilder v. Edwards, 7 

N.C. App. 513, 173 S.E.2d 72 (1970); Broadnax 
v. Deloatch, 8 N.C. App. 620, 174 S.E.2d 314 
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(1970); Huggins v. Kye, 10 N.C. App. 221, 178 
S.E.2d 127 (1970); Brewer v. Harris, 279 N.C. 
288, 182 S.E.2d 345 (1971); Southwire Co. v. 
Long Mfg. Co., 12 N.C. App. 335, 183 S.E.2d 
253 (1971); McNair v. Boyette, 282 N.C. 230, 
192 S.E.2d 457 (1972); State v. Pate, 29 N.C. 
App. 35, 222 S.E.2d 741 (1976); State v. 
McKenzie, 29 N.C. App. 524, 225 S.E.2d 151 
(1976); State v. Burrus, 30 N.C. App. 250, 226 
S.E.2d 677 (1976); State v. Hill, 31 N.C. App. 
733, 230 S.E.2d 579 (1976); State v. Snead, 295 
N.C. 615, 247 S.E.2d 893 (1978); State v. Davis, 
37 N.C. App. 735, 247 S.E.2d 14 (1978); State v. 
Robinson, 40 N.C. App. 514, 253 S.E.2d 311 

(1979); State v. Donald, 51 N.C. App. 238, 275 
S.E.2d 531 (1981); State v. McGill, 73 N.C. App. 
206, 326 S.E.2d 345 (1985); State v. Harrington, 

78 N.C. App. 39, 336 S.E.2d 852 (1985): State v. 
Graves, 83 N.C. App. 126, 349 S.E.2d 320 
(1986); Body ex rel. Body v. Varner, 107 N.C. 
App. 219, 419 S.E.2d 208 (1992); Peal ex rel. 
Peal v. Smith, 115 N.C. App. 225, 444 S.E.2d 
673 (1994); In re a Judge, No. 238 Brown, 351 
N.C. 601, 527 S.E.2d 651 (2000); State v. 
Funchess, 141 N.C. App. 302, 540 S.E.2d 435 
(2000). 

II. STANDARD OF CARE, 
NEGLIGENCE AND 

LIABILITY. 

This section prescribes a standard of 
care, and the standard fixed by the legislature 
is absolute. Aldridge v. Hasty, 240 N.C. 353, 82 
S.E.2d 331 (1954); Kellogg v. Thomas, 244 N.C. 
722, 94 S.E.2d 903 (1956); Lamm v. Gardner, 
250 N.C. 540, 108 S.E.2d 847 (1959); 
Bondurant v. Mastin, 252 N.C. 190, 113 S.E.2d 
292 (1960); Stockwell v. Brown, 254 N.C. 662, 
119 S.E.2d 795 (1961); Boykin v. Bissette, 260 
N.C. 295, 132 S.E.2d 616 (1963). 
Fundamental to the right to operate any 

motor vehicle is the rule of the prudent 
man declared in this section, that he shall 
operate with due care and circumspection so as 
not to endanger others by his reckless driving. 
McEwen Funeral Serv. v. Charlotte City Coach 
Lines, 248 N.C. 146, 102 S.E.2d 816 (1958). 
Duty of Motorist Generally. — Every op- 

erator of a motor vehicle is required to exercise 
reasonable care to avoid injury to persons or 
property of another, and a failure to so operate 
proximately resulting in injury to another gives 
rise to a cause of action. Scarlette v. Grindstaff, 

258 N.C. 159, 128 S.E.2d 221 (1962); Miller v. 
Lucas, 267 N.C. 1, 147 S.E.2d 537 (1966). 
A motorist must at all times operate his 

vehicle with due caution and circumspection, 

with due regard for the rights and safety of 
others, and at such speed and in such manner 
as will not endanger or be likely to endanger 
the lives or property of others. Morris v. Minix, 
4.N.C. App. 634, 167 S.E.2d 494 (1969). 
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A motorist must operate his vehicle at a 
reasonable rate of speed, keep a lookout for 
persons on or near the highway, decrease his 
speed when any special hazard exists with 
respect to pedestrians, and, if circumstances 

warrant, he must give warning of his approach 
by sounding his horn. Morris v. Minix, 4 N.C. 
App. 634, 167 S.E.2d 494 (1969). 
A motorist is under duty at all times to 

operate his vehicle at a reasonable rate of speed 
and maintain constant attention to the high- 
way. Williams v. Henderson, 230 N.C. 707, 55 
S.E.2d 462 (1949); Goodson v. Williams, 237 
N.C. 291, 74 S.E.2d 762 (1953); Price v. Miller, 
271 N.C. 690, 157 S.E.2d 347 (1967). 

It is the duty of one proceeding along a public 
highway to maintain a proper lookout and to 
exercise due care to avoid colliding with vehi- 
cles entering the highway from private pre- 
mises. Davis v. Imes, 13 N.C. App. 521, 186 
S.E.2d 641 (1972). 
The driver of an automobile is required 

at all times to operate his vehicle with due 
regard to traffic and conditions of the high- 
way, and to keep his car under control and 
decrease his speed when special hazards exist 
by reason of weather or highway conditions or 
when necessary to avoid colliding with any 
other vehicle. This requirement, as expressed 
in this section and § 20-141, constitutes the 

hub of the motor vehicle law around which 
other provisions regulating the operation of 
motor vehicles revolve. Cox v. Lee, 230 N.C. 

155, 52 S.E.2d 355 (1949); Beasley v. Williams, 
260 N.C. 561, 133 S.E.2d 227 (1963). 
Unlawfulness May Depend on Circum- 

stances. — Driving an automobile with tires 
which are known to be worn out and slick, on a 
highway which is wet and slippery, at a rate of 
speed not ordinarily unlawful, under this sec- 
tion may be unlawful under all the circum- 
stances shown by the evidence. Waller v. Hipp, 
208 N.C..117, 179 S.E. 428 (1935). 

In light of the provisions of this section and 
§ 20-141, it is clear that whether or not a speed 
of 55 miles an hour is lawful depends upon the 
circumstances at the time. These sections pro- 
vide that a motorist must at all times drive 
with due caution and circumspection and at a 
speed and in a manner so as not to endanger or 
be likely to endanger any person or property. At 
no time may a motorist lawfully drive at a 
speed greater than is reasonable and prudent 
under the conditions then existing. Primm v. 
King, 249 N.C. 228, 106 S.E.2d 223 (1958). 

The principle that the mere fact of a collision 
with a vehicle ahead furnishes some evidence 
that the following motorist was negligent as to 
speed, was following too closely, or failed to 
keep a proper lookout is not absolute; the 
negligence, if any, depends upon the circum- 
stances. Powell v. Cross, 263 N.C. 764, 140 
S.E.2d 393 (1965). 
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Care Required in Emergency. — While 
the operator of a public automobile is obligated 
to exercise a high degree of care, he is not 
charged with the necessity either of possessing 
superhuman powers of anticipation or of exer- 
cising such powers in a threatened emergency. 
Love v. Queen City Lines, 206 N.C. 575, 174 

S.E. 514 (1934). 
Effect of Using Prudence After Viola- 

tion. — A reckless violation which put a driver 
in such position that he could not avoid an 
injury, though he attempted to do so after the 
danger became apparent, is not excused by the 
subsequent attempt. State v. Gray, 180 N.C. 
697, 104 S.E. 647 (1920). 

If the peril suddenly confronting the defen- 
dant was due to excessive speed or to his failure 
to maintain a proper lookout, the fact that care 
was exercised after the discovery of the peril 
would not excuse the negligent conduct which 
was the proximate cause of the injury and 
damage. Brunson v. Gainey, 245 N.C. 152, 95 
S.E.2d 514 (1956). 

The fact that defendant at length made an 
effort to avoid an accident does not avail him 
when it appears that his recklessness was re- 
sponsible for his inability to control his vehicle. 
State v. Ward, 258 N.C. 330, 128 S.E.2d 673 

(1962). 
When Motorist Is Guilty of Reckless 

Driving. — Under this section, a person is 
guilty of reckless driving (1) if he drives an 
automobile on a public highway in this State, 
carelessly and heedlessly, in a willful or wanton 
disregard of the rights or safety of others, or (2) 
if he drives an automobile cn a public highway 
in this State without due caution and circum- 
spection and at a speed or in a manner so as to 
endanger or be likely to endanger any person or 
property. State v. Folger, 211 N.C. 695, 191 S.E. 
747 (1937). See also, State v. Norris, 242 N.C. 
47, 86 S.E.2d 916 (1955). 
Under this section a person is guilty of reck- 

less driving if he drives an automobile on a 
public highway in this State without due cau- 
tion and circumspection and at a speed or ina 
manner so as to endanger or be likely to endan- 
ger any person or property. State v. Floyd, 15 
N.C. App. 438, 190 S.E.2d 353, cert. denied, 281 
N.C. 760, 191 S.E.2d 363 (1972). 
Mere failure to keep a reasonable look- 

out does not constitute reckless driving. 
To this must be added dangerous speed or 
perilous operation. Dunlap v. Lee, 257 N.C. 447, 
126 S.E.2d 62 (1962); State v. Dupree, 264 N.C. 
463, 142 S.E.2d 5 (1965); Ingle v. Roy Stone 
Transf. Corp., 271 N.C. 276, 156 S.E.2d 265 

(1967); Haynes v. Busby, 15 N.C. App. 106, 189 
S.E.2d 653 (1972). 
While the fact of a rear-end collision 

offers some evidence of negligence, it is 
not sufficient to present the question of defen- 
dant’s violation of this section when the fact of 
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accident is combined only with the failure to 
keep a proper lookout, and not with excessive 
speed or following too closely. Nance v. Will- 
iams, 2 N.C. App. 345, 163 S.E.2d 47 (1968). 
Entering Intersection Closely in Front 

of Plainly Visible Automobile. — The act of 
a driver in entering an intersection so closely in 
front of an automobile which is plainly visible 
to him, approaching along an intersecting four- 
lane highway, that the driver of the car does not 
have sufficient time in the exercise of reason- 
able care to avoid a collision, constitutes a 
violation of subsections (a) and (b) of this sec- 
tion, and is negligence per se. Snell v. Caudle 
Sand & Rock Co., 267 N.C. 613, 148 S.E.2d 608 

(1966). 
Driving on Wrong Side of Road. — The 

mere fact that defendant’s automobile was on 
the left of the center line in the direction in 
which it was traveling when the collision oc- 
curred, without any evidence that it was being 
operated at a dangerous speed or in a perilous 
manner, except being on the wrong side of the 
road some 40 feet before the collision, does not 
show on defendant’s part an intentional or 

willful violation of subsection (b) of this section; 
nor does it show an unintentional violation of 
subsection (a) accompanied by such reckless- 
ness or carelessness of probable consequences 
of a dangerous nature, when tested by the rule 
of reasonable prevision, amounting to a 
thoughtless disregard of consequences, or a 
heedless indifference to the safety of others, as 
imports criminal responsibility; and, hence, 
does not make out a case of reckless driving 
sufficient to carry the case to the jury. State v. 
Dupree, 264 N.C. 463, 142 S.E.2d 5 (1965). 

Skidding. — The mere skidding of a motor 
vehicle is not evidence of, and does not imply, 
negligence. But skidding may form the basis of 
a recovery where it and the resulting damage is 
caused from some fault of the operator amount- 
ing to negligence on his part. Webb v. Clark, 264 
N.C. 474, 141 S.E.2d 880 (1965). 
When the condition of a road is such that 

skidding may be reasonably anticipated, the 
driver of a vehicle must exercise care commen- 
surate with the danger to keep the vehicle 
under control so as to avoid injury to occupants 
of the vehicle and others on or off the highway. 
Webb v. Clark, 264 N.C. 474, 141 S.E.2d 880 
(1965). 
Violation of Traffic Regulation. — The 

simple violation of a traffic regulation which 
does not involve actual danger to life, limb or 
property, while importing civil liability if dam- 
age or injury ensue, would not perforce consti- 
tute the criminal offense of reckless driving. 
State v. Cope, 204 N.C. 28, 167 S.E. 456 (1933); 
State v. Floyd, 15 N.C. App. 488, 190 S.E.2d 
353, cert. denied, 281 N.C. 760, 191 S.E.2d 363 
(1972). 

Neither the intentional nor the unintentional 
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violation of a traffic law without more consti- 
tutes reckless driving. Ingle v. Roy Stone 

Transf. Corp., 271 N.C: 276, 156 S.E.2d: 265 
(1967); Haynes v. Busby, 15 N.C. App. 106, 189 
S.E.2d 653 (1972). 
What Is Admitted by Pleading Guilty to 

Reckless Driving. — By pleading guilty to 
reckless driving, defendant admits he was op- 
erating a car in a criminally negligent and 
unreasonable manner and in doing so exposed 
those traveling on the road, as well as those 
situated adjacent to it, to unnecessary danger. 
Wyatt v. Gilmore, 57 N.C. App. 57, 290 S.E.2d 
790 (1982). 
A violation of this section is negligence 

per se. Stegall v. Sledge, 247 N.C. 718, 102 
S.E.2d 115 (1958); Carswell v. Lackey, 253 N.C. 
Ga¢eel?) 5.,20- 51, (1960); “Robbins _ v. 
Harrington, 255 N.C. 416, 121 S.E.2d 584 
(1961); Dunlap v. Lee, 257 N.C. 447, 126 S.E.2d 
62 (1962); Boykin v. Bissette, 260 N.C. 295, 132 
S.E.2d 616 (1963); Southern Nat'l Bank v. 
Lindsey, 264 N.C. 585, 142 S.E.2d 357 (1965); 
Ingle v. Roy Stone Transf. Corp., 271 N.C. 276, 
156 S.E.2d 265 (1967). 

Reckless driving is made up of continuing 
acts, or a series of acts, which, in themselves, 
constitute negligence. Ingle v. Roy Stone 
Transf, Corp., 271, N.C. 276, 156 S.E.2d 265 
(1967). 
But Question of Proximate Cause Is Or- 

dinarily for Jury. — The violation of this and 
succeeding sections enacted for the safety of 
those driving upon the highway is negligence 
per se, and when such violation is admitted or 
established, the question of proximate cause is 
ordinarily for the jury. Godfrey v. Queen City 
Coach Co., 201 N.C. 264, 159 S.E. 412 (1931); 
King v. Pope, 202 N.C. 554, 163 S.E. 447 (1932). 

The better rule under this and the following 
section is that except where the evidence is so 
conclusive that there could be, in the minds of 
reasonable men, no doubt as to the plaintiff’s 
negligence contributing to the injury, the ques- 
tion should be left to the jury. Morris v. Sells- 
Floto Circus, Inc., 65 F.2d 782 (4th Cir. 1933). 
Findings by Jury Supporting Conclu- 

sion of Violation of Section. — Findings by 
the jury that certain acts imported a thought- 
less disregard for the consequences or a heed- 
less indifference to the safety and rights of 
others would support a conclusion that the 
minor plaintiff operated her car in violation of 
this section. That would constitute negligence 
per se and, if a proximate cause of the collision, 
would constitute actionable negligence. Ford v. 
Jones, 6 N.C. App. 722, 171 S.E.2d 103 (1969). 

Factual Question for Jury. — Whether 

defendant was correct in believing movement 
could be made in safety under the circum- 

stances was a factual question for the jury. 

Williams v. Hall, 100 N.C. App. 655, 397 S.E.2d 

767 (1990). 
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The language of this section defines cul- 
pable negligence. State v. Roberson, 240 N.C. 
745, 83 S.E.2d 798 (1954); State v. Dupree, 264 

N.C. 463, 142 S.E.2d 5 (1965); Southern Nat'l 

Bank v. Lindsey, 264 N.C. 585, 142 S.E.2d 357 
(1965). 

The language in each subsection of the reck- 
less driving statute defines culpable negligence. 
Ingle v. Roy Stone Transf. Corp., 271 N.C. 276, 
156 S.E.2d 265 (1967); Ford v. Jones, 6 N.C. 
App. 722, 171 S.E.2d 103 (1969); Haynes v. 
Busby, 15 N.C. App. 106, 189 S.E.2d 653 (1972). 
An intentional, willful, or wanton violation of 

a statute or ordinance, designed for the protec- 
tion of human life or limb, which proximately 
results in injury or death, is culpable negli- 
gence. State v. Griffith, 24 N.C. App. 250, 210 
S.E.2d 431 (1974), cert. denied, 286 N.C. 546, 
212 S.E.2d 168 (1975). 
What Is Culpable Negligence. — Culpable 

negligence is such recklessness or carelessness, 
proximately resulting in injury or death, as 
imports a thoughtless disregard of conse- 
quences or a heedless indifference to the safety 
and rights of others. The intentional, willful or 
wanton violation of a safety statute or ordi- 
nance which proximately results in injury is 
culpable negligence; an unintentional violation, 
unaccompanied by recklessness or probable 
consequences of a dangerous nature, when 
tested by the rule of reasonable prevision, is 
not. Ingle v. Roy Stone Transf. Corp., 271 N.C. 
276, 156 S.E.2d 265 (1967); Ford v. Jones, 6 
N.C. App. 722, 171 S.E.2d 103 (1969); Haynes v. 
Busby, 15 N.C. App. 106, 189 S.E.2d 653 (1972). 

The violation of a safety statute which re- 
sults in injury or death will constitute culpable 
negligence if the violation is willful, wanton, or 
intentional. But, where there is an uninten- 

tional or inadvertent violation of the statute, 
such violation standing alone does not consti- 
tute culpable negligence. The inadvertent or 
unintentional violation of the statute must be 
accompanied by recklessness of probable conse- 
quences of a dangerous nature, when tested by 
the rule of reasonable prevision, amounting 
altogether to a thoughtless disregard of conse- 
quences or of a heedless indifference to the 
safety of others. State v. Weston, 273 N.C. 275, 
159 S.E.2d 883 (1968). 
Culpable Negligence and Actionable 

Negligence Distinguished. — Culpable neg- 
ligence in the law of crimes is something more 
than actionable negligence in the law of torts. 
State v. Roberson, 240 N.C. 745, 83 S.E.2d 798 

(1954). 
Where there is an unintentional or inadvert- 

ent violation of this section, such violation, 
standing alone, does not constitute culpable 
negligence in the law of crimes as distinguished 
from actionable negligence in the law of torts. 
The inadvertent or unintentional violation of 
the statute must be accompanied by reckless- 
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ness of probable consequences of a dangerous 
nature, when tested by the rule of reasonable 
prevision, amounting altogether to a thought- 
less disregard of consequences or of a heedless 
indifference to the safety of others. State v. 
Sealy, 253 N.C. 802, 117 S.E.2d 793 (1961). 
Evidence Held Sufficient to Show Ac- 

tionable Negligence. — Evidence of greatly 
excessive speed in violation of the speed restric- 
tions of § 20-141, and of reckless driving in 
violation of this section, were sufficient to make 
out a case of actionable negligence. Bell v. 
Maxwell, 246 N.C. 257, 98 S.E.2d 33 (1957). 

All the evidence tended to show that plain- 
tiff’s decedent was killed by the actionable 
negligence of the driver of the automobile in 
which he was a passenger in driving it at an 
excessive speed in violation of former subdivi- 
sion (4) of § 20-141(b), and in a reckless man- 
ner in violation of this section. Bridges v. Gra- 
ham, 246 N.C. 371, 98 S.E.2d 492 (1957). 

If plaintiff’s evidence does not establish 
civil negligence, a fortiori, it will not 
prove reckless driving, which is criminal 
negligence. Ford v. Jones, 6 N.C. App. 722, 171 
S.E.2d 103 (1969). 
Violation of this section gives rise to 

both civil and criminal liability. Ingle v. Roy 
Stone Transf. Corp., 271 N.C. 276, 156 S.E.2d 
265 (1967); Rhyne v. O’Brien, 54 N.C. App. 621, 
284 S.E.2d 122 (1981). 
And May Involve Manslaughter. — A vio- 

lation of this section may subject the offender to 
both civil and criminal liability. There may be a 
violation of this section as a result of which the 
offender is subjected, in addition to civil liabil- 
ity, only to the penalty prescribed by statute, 
but when the negligent acts are reckless to the 
point of culpability and are sufficient to evince 
a complete and thoughtless disregard for the 
rights and safety of other persons using the 
highways, they then become criminally negli- 
gent and the driver of a motor vehicle so offend- 
ing may be called upon to answer for man- 
slaughter. State v. McLean, 234 N.C. 283, 67 
S.E.2d°75'(1951): 

Death caused by a violation of either subsec- 
tion (b) of this section or § 20-138 (now § 20- 

138.1) may constitute manslaughter. State v. 
Griffith, 24 N.C. App. 250, 210 S.E.2d 431 
(1974), cert. denied, 286 N.C. 546, 212 S.E.2d 
168 (1975). 
Where Violation Caused Accident and 

Death. — A condition precedent to a conviction 
of manslaughter for the violation of either sub- 
section (b) of this section or § 20-138 (now 

§ 20-138.1) or both is that the violation of 
either one or both must have caused the acci- 
dent and the death of decedent. State v. 
Griffith, 24 N.C. App. 250, 210 S.E.2d 431 
(1974), cert. denied, 286 N.C. 546, 212 S.E.2d 
168 (1975). 
Proof of Violation in Prosecution for 
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Murder, Manslaughter or Assault. — North 
Carolina statutes on the subject of regulating 
the care to be used by those driving motor 
vehicles upon the State’s highways are de- 
signed to secure the reasonable safety of per- 
sons in and upon the highways of the State, and 
where death or great bodily harm results, evi- 
dence that the accused was, at the time 

charged, violating these provisions may be 
properly received upon a trial for murder or for 
manslaughter in appropriate instances, or as 
evidence of .an assault where no serious injury 
has resulted. State v. Sudderth, 184 N.C. 758, 
114 S.E. 828 (1922). 
Punitive Damages Justified. — Evidence 

that defendant’s tractor trailer was willfully 
and wantonly operated on the wrong side of the 
highway in the face of plaintiff’s approaching 
vehicle in violation of several safety statutes, 
including this section, was sufficient to support 
an award of punitive damages. Marsh ex rel. 
Marsh vy. Trotman, 96 N.C. App. 578, 386 S.E.2d 
447 (1989). 

Ill. EVIDENCE. 

Evidence of Reckless Driving Held Suf- 
ficient to Go to Jury. — State’s evidence 
tending to show that defendant, driving 60 
miles an hour, crashed into the rear of a car 

driven in the same direction on its right-hand 
side of the highway at 20 or 25 miles an hour, 
and that the driver of the other car saw defen- 
dant approaching at an excessive speed but 
that defendant struck the car before its driver 
could get on the shoulders of the road, together 
with evidence showing that defendant’s car 
struck the other car with terrific force, was 
sufficient to be submitted to the jury upon a 
warrant charging defendant with reckless driv- 
ing under this section. State v. Wilson, 218 N.C. 
769, 12 S.E.2d 654 (1941). 

Evidence tending to show that defendant was 
driving some 80 to 90 miles per hour over a 
highway on which several other vehicles were 
moving at the time was sufficient to overrule 
defendant’s motion to nonsuit and to sustain a 
conviction of reckless driving. State v. Vanhoy, 
230 N.C. 162, 52 S.E.2d 278 (1949). 
Where from the evidence it was inferable 

that defendant in rounding a curve failed to 
exercise due care to maintain a proper lookout 
and to keep his car under control, and that he 
was driving recklessly in violation of this sec- 
tion, the evidence was sufficient to carry the 
case to the jury on the issue of actionable 
negligence. Tatem v. Tatem, 245 N.C. 587, 96 
S.E.2d 725 (1957). 

Evidence tending to show that defendant 
driver saw a truck approaching with a red 
flashing light on its front and a fogging ma- 
chine in the truck emitting chemical fog which 
completely obscured the entire highway, and 
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that defendant driver slowed his vehicle but 
drove into the fog at a rather good rate of speed 
and so continued on his right side of the high- 
way until he was hit head-on by a truck tray- 
eling in the opposite direction, was sufficient to 
require submission to the jury of the question 
whether defendant was operating his vehicle in 
violation of this section. Moore v. Plymouth, 249 
N.C. 423, 106 S.E.2d 695 (1959). 

Evidence that defendant was driving on the 
public highways of the State while under the 
influence of intoxicating liquor in violation of 
§ 20-138 (now § 20-138.1), and was driving 

recklessly in violation of this section, which 
proximately caused the death of a passenger in 
his car, was sufficient to be submitted to the 

_jury in a prosecution for manslaughter. State v. 
Blankenship, 229 N.C. 589, 50 S.E.2d 724 

(1948). 
For additional cases holding that the evi- 

dence was properly submitted to the jury on the 
question of reckless driving, see Puckett v. 
Dyer, 203 N.C. 684, 167 S.E. 43 (1932); State v. 
Holbrook, 228 N.C. 620, 46 S.E.2d 843 (1948); 
State v. Steelman, 228 N.C. 634, 46 S.E.2d 845 
(1948); State v. Blankenship, 229 N.C. 589, 50 
S.E.2d 724 (1948); State v. Sawyer, 230 N.C. 
713, 55 S.E.2d 464 (1949); State v. Call, 236 
Mie aad) aiet E20 7027 (1952), sStater v. 
Roberson, 240 N.C. 745, 83 S.E.2d 798 (1954); 
Stockwell v. Brown, 254 N.C. 662, 119 S.E.2d 

795 (1961). 
Evidence Held Insufficient to Show Vio- 

lation of Section. — Allegation that defen- 
dant violated the provisions of this section in 
that he operated his truck carelessly and heed- 
lessly in willful and wanton disregard of rights 
and safety of others, at a speed and in a manner 
to endanger or be likely to endanger person and 
property, and by operating same to the left 
when he could have turned to the right and 
passed without striking plaintiff’s testator, was 
not supported by evidence. Tysinger v. Coble 
Dairy Prods., 225 N.C. 717, 36 S.E.2d 246 

(1945). 
Evidence that an ambulance on emergency 

duty, with its siren sounding at “peak,” was 

traveling north along a four-lane street and 

entered an intersection with another, more 

heavily traveled, four-lane street against a red 

light, that a car traveling east and a cab trav- 

eling west along the intersecting street 

stopped, but that defendant’s bus, traveling 

west in the northern lane of the intersecting 

street with its view obstructed by the station- 

ary cab, etc., proceeded into the intersection 

with the green light and struck the right side of 

the ambulance in the northeastern part of the 

intersection, failed to show negligence on the 

part of the operator of the bus under this 

section or § 20-156. McEwen Funeral Serv. v. 

Charlotte City Coach Lines, 248 N.C. 146, 102 

S.E.2d 816 (1958). 

ART. 3. MOTOR VEHICLE ACT OF 1937 §20-140 

Evidence, while sufficient to present the 
question of negligence, did not disclose careless 
and reckless driving within the purview of this 
section. Williams v. Boulerice, 269 N.C. 499, 
153 S.E.2d 95 (1967). 
Circumstantial evidence tending to 

identify defendant as the driver of car 
driven in a reckless manner was held suf- 
ficient to be submitted to the jury. State v. 
Dooley, 232 N.C. 311, 59 S.E.2d 808 (1950). 

For case holding evidence sufficient to 
sustain negligence and proximate cause 
as a matter of law, see Smith v. Miller, 209 

N.C. 170, 183 S.E. 370 (1936). 

IV. INDICTMENTS, WARRANTS AND 
ALLEGATIONS. 

An indictment under this section may be 
consolidated for trial with an indictment 
under § 20-217, which prohibits the driver of 
a motor vehicle from passing a standing school 
bus on the highway without first bringing said 
motor vehicle to a complete stop. State v. Webb, 
210 N.C. 350, 186 S.E. 241 (1936). 
Warrants under this section which 

charge the offense almost literally in the 
words of the statute are sufficient. State v. 
Wallace, 251 N.C. 378, 111 S.E.2d 714 (1959). 
Warrants Held Sufficient. — Warrant 

charging that defendant “did unlawfully and 
willfully operate a motor vehicle on a State 
highway in a careless and reckless manner and 
without due regard for the rights and safety of 
others and their property in violation” of mu- 
nicipal ordinances and contrary to the form of 
the statute was held sufficient to charge defen- 
dant with reckless driving under this section, 
since, although the warrant failed to follow the 
language of the statute in accordance with the 
better practice, it did charge facts sufficient to 
enable the court to proceed to judgment, and 
the charge of violating the municipal ordi- 
nances could be treated as surplusage. State v. 
Wilson, 218 N.C. 769, 12 S.E.2d 654 (1941). 

Warrant charging defendant with driving un- 
der the influence and reckless driving, which 
were treated as separate counts, was sufficient, 
since each count charged all the essential ele- 
ments constituting the violation of law charged. 
State v. Fuller, 24 N.C. App. 38, 209 S.E.2d 805 

(1974). 
Particularity Required in Pleading 

Reckless Driving. — To plead reckless driv- 
ing effectively, the pleader must particularize 
with reference to the specific rules of the road 
which the motorist was violating and his man- 
ner of doing so. Ingle v. Roy Stone Transf. Corp., 
271 N.C. 276, 156 S.E.2d 265 (1967). 

To plead reckless driving effectively, a party 
must allege facts which show that the other 

was violating specific rules of the road in a 

criminally negligent manner. Roberts v. Pilot 
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Freight Carriers, 273 N.C. 600, 160 S.E.2d 712 
(1968); Nance v. Williams, 2 N.C. App. 345, 163 
S.E.2d 47 (1968). 
Allegations of reckless driving in the 

words of this section, without more, do not 
justify a charge of reckless driving. Roberts 
v. Pilot Freight Carriers, 273 N.C. 600, 160 
S.E.2d 712 (1968); Nance v. Williams, 2 N.C. 
App. 345, 163 S.E.2d 47 (1968). 

Allegations as to reckless driving in the 
words of this section, without specifying 
wherein the party was reckless, amount to no 
more than an allegation that the party charged 
was negligent. They are but conclusions of law 
which are not admitted by demurrer. They do 
not justify a charge on reckless driving. Ingle v. 
Roy Stone Transf. Corp., 271 N.C. 276, 156 

S.E.2d 265 (1967). 
Where a complaint alleged reckless 

driving on a university campus as a viola- 
tion of this section, the fact that the complaint 
alleged a violation of this section instead of a 
violation of former § 20-140.1 was not fatal in 

the light of former § 1-151, providing that 
pleadings shall be liberally construed, and in 
light of the theory of the trial court that campus 
roads were highways within the purview of this 
section. Rhyne v. Bailey, 254 N.C. 467, 119 
S.E.2d 385 (1961). 

V. INSTRUCTIONS. 

It is not sufficient for the judge to read 
this section and then leave it to the jury to 
apply the law to the facts and to decide for 
themselves what plaintiff did, if anything, 
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which constituted reckless driving. Ingle v. Roy 
Stone Transf. Corp., 271 N.C. 276, 156 S.E.2d 

265 (1967); Roberts v. Pilot Freight Carriers, 

Ine) 273) NiC276001160."S: 62d. 97129 (1968); 
Nance v. Williams, 2 N.C. App. 345, 163 S.E.2d 
47 (1968); Ford v. Jones, 6 N.C. App. 722, 171 
S.E.2d 103 (1969). 
As to requirements in charging on reck- 

less driving under former § 1-180, see State 
v. Vanhoy, 230 N.C. 162, 52 S.E.2d 278 (1949); 
Ingle v. Roy Stone Transf. Corp., 271 N.C. 276, 
156 S.E.2d 265 (1967); Roberts v. Pilot Freight 
Carriers, Inc., 273 N.C. 600, 160 S.E.2d 712 

(1968); Nance v. Williams, 2 N.C. App. 345, 163 
S.E.2d 47 (1968); Ford v. Jones, 6 N.C. App. 
722, 171 S.E.2d 103 (1969). 
Instruction Erroneous When Not Sup- 

ported by Evidence. — Where there is no 
evidence that the person charged with negli- 
gence drive his vehicle in such a manner as to 
constitute reckless driving, it is error for the 
court to charge that reckless driving is an 
element of negligence to be considered by the 
jury. Ford v: Jones, 6 N.C. App. 722, 171 S.E.2d 
103 (1969). 
For case holding instruction on reckless 

driving reversible error, see State v. Folger, 
ZiT N.Cx695,. 191 Shel 4a7 (1937). 

In a manslaughter case based on reck- 
less driving of defendant, an instruction on 
reckless driving which did not charge the jury 
to find that such reckless driving was the 
proximate cause of the wreck and resultant 
death of the deceased was erroneous. State v. 
Mundy, 243 N.C. 149, 90 S.E.2d 312 (1955). 

§ 20-140.1: Repealed by Session Laws 1973, c. 1330, s. 39. 

§ 20-140.2. Overloaded or overcrowded vehicle. 

No person shall operate upon a highway or public vehicular area a motor 
vehicle which is so loaded or crowded with passengers or property, or both, as 
to obstruct the operator’s view of the highway or public vehicular area, 
including intersections, or so as to impair or restrict otherwise the proper 
operation of the vehicle. (1953, c. 1233; 1967, c. 674, s. 1; 1973, c. 1143, s. 2; c. 
1330, s. 4.) 

CASE NOTES 

Applied in Snellings v. Roberts, 12 N.C. App. 
476, 183 S.E.2d 872 (1971). 

§ 20-140.3. Unlawful use of National System of Interstate 
and Defense Highways and other controlled- 
access highways. 

On those sections of highways which are or become a part of the National 
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System of Interstate and Defense Highways and other controlled-access 
highways, it shall be unlawful for any person: 

(1) To drive a vehicle over, upon, or across any curb, central dividing 
section or other separation or dividing line on said highways. 

(2) To make a left turn or a semicircular or U-turn except through an 
opening provided for that purpose in the dividing curb, separation 
section, or line on said highways. 

(3) To drive any vehicle except in the proper lane provided for that 
purpose and in the proper direction and to the right of the central 
dividing curb, separation section, or line on said highways. 

(4) To drive a vehicle onto or from any controlled-access highway except at 
such entrances and exits as are established by public authority. 

(5) To stop, park, or leave standing any vehicle, whether attended or 
unattended, on any part or portion of the right-of-way of said 
highways, except in the case of an emergency or as directed by a peace 
officer, or at designated parking areas. 

(6) To fail to yield the right-of-way when entering the highway to any 
vehicle already travelling on the highway. 

(7) Notwithstanding any other subdivision of this section, a law enforce- 
ment officer may cross the median of a divided highway when the 
officer has reasonable grounds to believe that a felony is being or has 
been committed, has personal knowledge that a vehicle is being 
operated at a speed or in a manner which is likely to endanger persons 
or property, or the officer has reasonable grounds to believe that the 
officer’s presence is immediately required at a location which would 
necessitate crossing a median of a divided highway for this purpose. 
Fire department vehicles and public or private ambulances and 
rescue squad emergency service vehicles traveling in response to a fire 
alarm or other emergency call may cross the median of a divided 
highway when assistance is immediately required at a location which 
would necessitate the vehicle crossing a median of a divided highway 
for'this purpose. (1973, c. 1330, s. 5; 1977, c. 731, s. 1; 1999-330, s- 5.) 

Cross References. — For similar section, 

see § 136-89.58. 

CASE NOTES 

Applied in Oakes v. James, 68 N.C. App. Cited in State v. Dixon, 77 N.C. App. 27, 334 

765, 315 S.E.2d 802 (1984). S.E.2d 433 (1985). 

§ 20-140.4. Special provisions for motorcycles and mo- 

peds. 

(a) No person shall operate a motorcycle or moped upon a highway or public 

vehicular area: 
(1) When the number of persons upon such motorcycle or moped, includ- 

ing the operator, shall exceed the number of persons which it was 

designed to carry. 
(2) Unless the operator and all passengers thereon wear safety helmets of 

a type approved by the Commissioner of Motor Vehicles. 

(b) Violation of any provision of this section shall not be considered negli- 

gence per se or contributory negligence per se in any civil action. ; 

(c) Any person convicted of violating this section shall have committed an 

infraction and shall be fined according to G.S. 20-135.2A(e) and (f). (1978, c. 

1330, s. 6; 1989, c. 711, s. 1.) 
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Cross References. — For requirements for 
helmet use by persons below the age of 16 who 
are operating a bicycle or are a passenger on a 
bicycle, see § 20-171.9. 

CH. 20. MOTOR VEHICLES §20-141 

Legal Periodicals. — For note on statutory 
requirement of safety helmets for motorcy- 
clists, see 6 Wake Forest Intra. L. Rev. 349 

(1970). 

CASE NOTES 

As to constitutionality of former subsec- 
tion (b) of § 20-140.2, see State v. Anderson, 
275 N.C. 168, 166 S.E.2d 49 (1969). 
Standing to Challenge This Statute. — 

Respondents, who were not wearing safety hel- 
mets of any kind when they were cited, did not 
fall in the class of persons who might be ad- 
versely affected by this statute’s alleged vague- 

ness as to the type of helmet motorcyclists 
ought to wear and, therefore, lacked standing 
to challenge the statute on constitutional 
grounds. State v. Barker, 138 N.C. App. 304, 
531 S.E.2d 228 (2000). 

Cited in Fortson v. McClellan, 131 N.C. App. 
635, 508 S.E.2d 549 (1998). 

§ 20-140.5. Special mobile equipment may tow certain ve- 
hicles. 

Special mobile equipment may not tow any vehicle other than the following: 
(1) A single passenger vehicle that can carry no more than nine passen- 

gers and is carrying no passengers. 
(2) Asingle property-hauling vehicle that has a registered weight of 5,000 

pounds or less, is carrying no passengers, and does not exceed its 
registered weight. (1991 (Reg. Sess., 1992), c. 1015, s. 3; 1999-438, s. 
208) 

§ 20-141. Speed restrictions. 

(a) No person shall drive a vehicle on a highway or in a public vehicular area 
at a speed greater than is reasonable and prudent under the conditions then 
existing. 

(b) Except as otherwise provided in this Chapter, it shall be unlawful to 
operate a vehicle in excess of the following speeds: 

(1) Thirty-five miles per hour inside municipal corporate limits for all 
vehicles. 

(2) Fifty-five miles per hour outside municipal corporate limits for all 
vehicles except for school buses and school activity buses. 

(c) Except while towing another vehicle, or when an advisory safe-speed 
sign indicates a slower speed, or as otherwise provided by law, it shall be 
unlawful to operate a passenger vehicle upon the interstate and primary 
highway system at less than the following speeds: 

(1) Forty miles per hour in a speed zone of 55 miles per hour. 
(2) Forty-five miles per hour in a speed zone of 60 miles per hour or 

greater. 
These minimum speeds shall be effective only when appropriate signs are 

posted indicating the minimum speed. 
(d)(1) Whenever the Department of Transportation determines on the basis 

of an engineering and traffic investigation that any speed allowed by 
subsection (b) is greater than is reasonable and safe under the 
conditions found to exist upon any part of a highway outside the 
corporate limits of a municipality or upon any part of a highway 
designated as part of the Interstate Highway System or any part of a 
controlled-access highway (either inside or outside the corporate 
limits of a municipality), the Department of Transportation shall 
determine and declare a reasonable and safe speed limit. 

(2) Whenever the Department of Transportation determines on the basis 
of an engineering and traffic investigation that a higher maximum 
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speed than those set forth in subsection (b) is reasonable and safe 
under the conditions found to exist upon any part of a highway 
designated as part of the Interstate Highway System or any part of a 
controlled-access highway (either inside or outside the corporate 
limits of a municipality) the Department of Transportation shall 
determine and declare a reasonable and safe speed limit. A speed limit 
set pursuant to this subsection may not exceed 70 miles per hour. 

Speed limits set pursuant to this subsection are not effective until appropri- 
he ae giving notice thereof are erected upon the parts of the highway 
affected. 

(e) Local authorities, in their respective jurisdictions, may authorize by 
ordinance higher speeds or lower speeds than those set out in subsection (b) 
upon all streets which are not part of the State highway system; but no speed 
so fixed shall authorize a speed in excess of 55 miles per hour. Speed limits set 
-pursuant to this subsection shall be effective when appropriate signs giving 
notice thereof are erected upon the part of the streets affected. 

(el) Local authorities within their respective jurisdictions may authorize, 
by ordinance, lower speed limits than those set in subsection (b) of this section 
on school property. If the lower speed limit is being set on the grounds of a 
public school, the local school administrative unit must request or consent to 
the lower speed limit. If the lower speed limit is being set on the grounds of a 
private school, the governing body of the school must request or consent to the 
lower speed limit. Speed limits established pursuant to this subsection shall 
become effective when appropriate signs giving notice of the speed limit are 
erected upon affected property. A person who drives a motor vehicle on school 
property at a speed greater than the speed limit set and posted under this 
subsection is responsible for an infraction and is required to pay a penalty of 
not less than twenty-five dollars ($25.00). 

(f) Whenever local authorities within their respective jurisdictions deter- 
mine upon the basis of an engineering and traffic investigation that a higher 
maximum speed than those set forth in subsection (b) is reasonable and safe, 
or that any speed hereinbefore set forth is greater than is reasonable and safe, 
under the conditions found to exist upon any part of a street within the 

corporate limits of a municipality and which street is a part of the State 

highway system (except those highways designated as part of the interstate 

highway system or other controlled-access highway) said local authorities 

shall determine and declare a safe and reasonable speed limit. A speed limit set 

pursuant to this subsection may not exceed 55 miles per hour. Limits set 

pursuant to this subsection shall become effective when the Department of 

Transportation has passed a concurring ordinance and signs are erected giving 

notice of the authorized speed limit. 
The Department of Transportation is authorized to raise or lower the 

statutory speed limit on all highways on the State highway system within 

municipalities which do not have a governing body to enact municipal 

ordinances as provided by law. The Department of Transportation shall 

determine a reasonable and safe speed limit in the same manner as is provided 

in G.S. 20-141(d)(1) and G.S. 20-141(d)(2) for changing the speed limits outside 

of municipalities, without action of the municipality. beh ole 

(g) Whenever the Department of Transportation or local authorities within 

their respective jurisdictions determine on the basis of an engineering and 

traffic investigation that slow speeds on any part of a highway considerably 

impede the normal and reasonable movement of traffic, the Department of 

Transportation or such local authority may determine and declare a minimum 

speed below which no person shall operate a motor vehicle except when 

necessary for safe operation in compliance with law. Such minimum speed 

limit shall be effective when appropriate signs giving notice thereof are erected 
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on said part of the highway. Provided, such minimum speed limit shall be 
effective as to those highways and streets within the corporate limits of a 
municipality which are on the State highway system only when ordinances 
adopting the minimum speed limit are passed and concurred in by both the 
Department of Transportation and the local authorities. The provisions of this 
subsection shall not apply to farm tractors and other motor vehicles operating 
at reasonable speeds for the type and nature of such vehicles. 

(h) No person shall operate a motor vehicle on the highway at such a slow 
speed as to impede the normal and reasonable movement of traffic except when 
reduced speed is necessary for safe operation or in compliance with law; 
provided, this provision shall not apply to farm tractors and other motor 
vehicles operating at reasonable speeds for the type and nature of such 
vehicles. 

(i) The Department of Transportation shall have authority to designate and 
appropriately mark certain highways of the State as truck routes. 

(j) Repealed by Session Laws 1997, c. 443, s. 19.26(b). 
(j1) A person who drives a vehicle on a highway at a speed that is either 

more than 15 miles per hour more than the speed limit established by law for 
the highway where the offense occurred or over 80 miles per hour is guilty of 
a Class 2 misdemeanor. 

(j2) A person who drives a motor vehicle in a highway work zone at a speed 
greater than the speed limit set and posted under this section shall be required 
to pay a penalty of two hundred fifty dollars ($250.00). This penalty shall be 
imposed in addition to those penalties established in this Chapter. A “highway 
work zone” is the area between the first sign that informs motorists of the 
existence of a work zone on a highway and the last sign that informs motorists 
of the end of the work zone. This subsection applies only if a sign posted at the 
beginning of the highway work zone states the penalty for speeding in the work 
zone. The Secretary shall ensure that work zones shall only be posted with 
penalty signs if the Secretary determines, after engineering review, that the 
posting is necessary to ensure the safety of the traveling public due to a 
hazardous condition. 
A law enforcement officer issuing a citation for a violation of this section 

while in a highway work zone shall indicate the vehicle speed and speed limit 
posted in the work zone. Upon an individual’s conviction of a violation of this 
section while in a highway work zone, the clerk of court shall report that the 
vehicle was in a work zone at the time of the violation, the vehicle speed, and 
the speed limit of the work zone to the Division of Motor Vehicles. 

(j3) A person is guilty of a Class 2 misdemeanor if the person drives a 
commercial motor vehicle carrying a load that is subject to the permit 
requirements of G.S. 20-119 upon a highway or any public vehicular area ata 
speed in excess of 15 miles per hour above either: 

(1) The posted speed; or 
(2) The restricted speed, if any, of the permit, or if no permit was obtained, 

the speed that would be applicable to the load if a permit had been 
obtained. 

(k) Repealed by Session Laws 1995 (Regular Session, 1996), c. 652, s. 1. 
(1) Notwithstanding any other provision contained in G.S. 20-141 or any 

other statute or law of this State, including municipal charters, any speed limit 
on any portion of the public highways within the jurisdiction of this State shall 
be uniformly applicable to all types of motor vehicles using such portion of the 
highway, if on November 1, 1973, such portion of the highway had a speed limit 
which was uniformly applicable to all types of motor vehicles using it. 
Provided, however, that a lower speed limit may be established for any vehicle 
operating under a special permit because of any weight or dimension of such 
vehicle, including any load thereon. The requirement for a uniform speed limit 
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hereunder shall not apply to any portion of the highway during such time as 
the condition of the highway, weather, an accident, or other condition creates 
a temporary hazard to the safety of traffic on such portion of the highway. 

(m) The fact that the speed of a vehicle is lower than the foregoing limits 
shall not relieve the operator of a vehicle from the duty to decrease speed as 
may be necessary to avoid colliding with any person, vehicle or other convey- 
ance on or entering the highway, and to avoid injury to any person or property. 

(n) Notwithstanding any other provision contained in G.S. 20-141 or any 
other statute or law of this State, the failure of a motorist to stop his vehicle 
within the radius of its headlights or the range of his vision shall not be held 
negligence per se or contributory negligence per se. (1937, c. 297, s. 2; c. 407, 
sg. 103; 1939, c. 275; 1941, c. 347; 1947, c. 1067, s. 17; 1949, c. 947, s. 1; 1953, 
Celt 1950 Cc, O90; CD00, ss. 1, 2; c. 1042" 1957) Cc) 65) s. 11 e2145°1959,-c. 
640: c. 1264, s. 10; 1961, cc. 99, 1147; 1963, cc. 134, 456, 949; 1967, c. 106; 1971, 
ls Ol oxi. 1, 'Se.0>Cyd da, S:.1; 91D, ¢, 22Dn 1911, CaOis GeaOd. 
s. 34; c. 470; 1983, c. 131; 1985, c. 764, ss. 29, 30; 1985 (Reg. Sess., 1986), c. 852, 
s. 17; 1987, c. 164; 1991 (Reg. Sess., 1992), c. 818, s. 1; c. 1034, s. 1; 1993, c. 539, 

ss. 366, 367; 1994, Ex. Sess., c. 24, s. 14(c); 1995 (Reg. Sess., 1996), c. 652, s. 1; 

1997-341, s. 1; 1997-443, s. 19.26(b); 1997-488, s. 1; 1999-330, s. 3; 2000-109, s. 

7(c).) 

Local Modification. — Burke: 1975, c. 533; 
Mecklenburg: 1983, c. 153; Richmond: 1975, c. 

17. 
Cross References. — As to minimum speed 

on inside lanes of certain dual-lane highways, 
see § 20-146(e). 

Effect of Amendments. — Session Laws 
2000-109, s. 7(c), effective July 13, 2000, added 

subsection (j3). 

Legal Periodicals. — For comment on the 
1941 amendment, see 19 N.C.L. Rev. 455 

(1941). 
For comment on the 1949 amendment, see 27 

N.C.L. Rev. 473 (1949). 
For comment on the 1953 amendment, see 31 

N.C. lay Heve4 lo Gi953): 
For article on proof of negligence in North 

Carolina, see 48 N.C.L. Rev. 731 (1970). 

CASE NOTES 

I. In General. 
II. Standard of Care and Negligence. 

III. Evidence. 
IV. Instructions. 

I. IN GENERAL. 

Editor’s Note. — Most of the cases cited 

below were decided under corresponding provt- 

sions of earlier laws or under this section as it 

stood before its revision by the second 1973 

amendment. 
Constitutionality of Former Provisions. 

— Former provisions of this section setting 

different speed limits for different types of 

vehicles were constitutional, since a difference 

in speed based upon weight and size of motor 

vehicles bears a real and substantial relation- 

ship to the public health, safety, morals or some 

other phase of the public welfare. State v. 

Bennor, 6 N.C. App. 188, 169 S.E.2d 393 (1969). 

Constitutionality. — Subsection (m) of this 

section is not unconstitutionally vague. State v. 

Worthington, 89 N.C. App. 88, 365 S.E.2d 317 

(1988). 
Purpose of Section. — This section was 

enacted for the protection of persons and prop- 

erty and in the interest of public safety and the 
preservation of human life. State v. Norris, 242 
N.C. 47, 86 S.E.2d 916 (1955); State v. Bennor, 

6 N.C. App. 188, 169 S.E.2d 393 (1969). 
This section was enacted to promote safe 

operation of motor vehicles on the highways. 
Stephens v. Southern Oil Co., 259 N.C. 456, 131 

S.E.2d 39 (1963). 
Reckless driving and speed statutes are de- 

signed for the protection of life, limb and prop- 

erty. State v. Ward, 258 N.C. 330, 128 Siv2d 

673 (1962). 
The obvious purpose of this section is to 

authorize specific speed limits and to establish 

a duty for all motorists to use due care in 

maintaining the speed of their vehicle. State v. 

Worthington, 89 N.C. App. 88, 365 S.E.2d 317 

(1988). 
This section has been scrutinized and 

studied by the legislature at every session 

of that body and has been amended, changed 
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and altered constantly in keeping with changes 
in highway construction and public safety. 
State v. Bennor, 6 N.C. App. 188, 169 S.E.2d 
393 (1969). 
Scope of Protection. — This section does 

not limit its protection to motorists who are 
within the law; it enjoins all motorists to avoid 
causing injury to any person or property either 
on or off the highway, in compliance with legal 
requirements and the duty of all persons to use 
due care. McNair v. Goodwin, 264 N.C. 146, 141 

S.E.2d 22 (1965). 
This section states several offenses, each 

of which is a separate crime independently of 
the others. State v. Mills, 181 N.C. 530, 106S.E. 
677 (1921). See also, State v. Rountree, 181 
N.C. 535, 106 S.E. 669 (1921). 
Subsection (m) of this section must be 

construed consistent with the require- 
ment of subsection (a) that no person shall 
drive at a speed greater than is reasonable and 
prudent under the circumstances. State v. 
Worthington, 89 N.C. App. 88, 365 S.E.2d 317 

(1988). 
Effect of Subsection (m). — Subsection (m) 

of this section imposes liability on a motorist 
only when his failure to reduce speed to avoid a 
collision is not in keeping with the duty to use 
due care under the circumstances. State v. 
Worthington, 89 N.C. App. 88, 365 S.E.2d 317 
(1988). 

Subsection (m) of this section does not impose 
lability except in cases where a reasonable and 
ordinarily prudent person could and would 
have decreased his speed to avoid a collision. 
State v. Worthington, 89 N.C. App. 88, 365 
S.E.2d 317 (1988). 
Rights of Motorist Are Relative. — A 

motorist operates his vehicle on the public 
highways where others are apt to be. His rights 
are relative. Wagoner v. Butcher, 6 N.C. App. 
221, 170°S.E.2d 151 (1969). 

Section Prescribes Lawful Speeds. — 
This section prescribes speeds at which motor 
vehicles may be lawfully operated on the high- 
ways of the State. Short v. Chapman, 261 N.C. 
674, 136 S.E.2d 40 (1964). 

This section establishes the maximum speed 
at which motor vehicles are permitted to travel 
lawfully on the highways of the State and in 
other places. Clark v. Jackson, 4 N.C. App. 277, 
166 S.E.2d 501 (1969). 
Under this section 55 miles per hour is 

the general maximum speed limit in the 
State, and the provisions of former subdivision 
(b)(5) [now subsection (d)] are in the nature of 
an exception. A defendant must bring himself 
within the provisions of the exception in order 
to receive its benefits. State v. Brown, 250 N.C. 
209, 108 S.E.2d 233 (1959); Shue v. Scheidt, 252 
N.C. 561, 114 S.E.2d 237 (1960). 
Exemption of Police Officers Under § 20- 

145. — Section 20-145 exempts a police officer 
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from observing the speed limit set out in this 
section when such officer is operating an auto- 
mobile in the chase or apprehension of a viola- 
tor of the law, or a person charged or suspected 
of such violation, as long as the officer drives 
with due regard to the safety of others. 
Goddard v. Williams, 251 N.C. 128, 110 S.E.2d 
820 (1959), overruled in part, Young v. Woodall, 
343 N.C.'459, 471 S.E.2d 357 '(1996). 
The authority of the State Highway 

Commission (now Department of Trans- 
portation) under subdivision (d)(1) of this 
section does not stop at city limits, but extends 
to all State highways maintained by it, regard- 
less of whether such highways are within the 
corporate limits of a city or town. Davis v. 
Jessup, 257 N.C. 215, 125 S.E.2d 440 (1962). 

As to unenforceability of an ordinance 
in conflict with this section, see State v. 
Stallings, 189 N.C. 104, 126 S.E. 187 (1925). 
As to application of section to criminal 

actions, see James v. City of Charlotte, 183 
N.C. 630, 112 S.E. 423 (1922); Piner v. Richter, 
202 N.C. 578, 163 S.E. 561 (1932). 
Criminal Liability for Injury Where 

Speed Limit Exceeded. — Where one reck- 
lessly drives an automobile without signal or 
warning in excess of the speed limit fixed by 
ordinance and the general statute, and thereby 
injures or kills another at a street intersection 
of the town, his violation of the law in this 
manner makes him criminally liable for the 
injury, without regard to the exercise of his 
judgment at the time in endeavoring to avoid 
the injury or contributory negligence on the 
part of the one injured or killed. State v. McIver, 
175,.N.C.°761,.94.8.E,,.682 (1917) 
A reckless approach and traverse of an 

intersection may render one criminally 
liable for the consequences of his acts, in 
addition to liability under this section. State v. 
Gash, 177 N.C. 595, 99 S.E. 337 (1919). 
When Violation Amounts to Manslaugh- 

ter. — Where one drives his automobile in 
violation of the statutory requirements, and 
thus directly, or without an independent inter- 
vening sole proximate cause, the death of an- 
other results, he is guilty of manslaughter, 
though the death was unintentionally caused 
by his act. But the violation also is insufficient 
unless it was the proximate cause of the death, 
and a charge disregarding the element of prox- 
imate cause is error. State v. Whaley, 191 N.C. 
387, 1382 S.E. 6 (1926). 
Warrant held sufficient to charge viola- 

tion of this section by speeding 80 miles per 
hour. State v. Daughtry, 236 N.C. 316, 72 
S.E.2d 658 (1952). 
Conviction for Assault Held Not Sustain- 

able. — Under an indictment of three counts 
(assault with a deadly weapon, namely an 
automobile, operating a motor vehicle on a 
public highway while under the influence of 
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intoxicating liquor, and operating a motor vehi- 
cle recklessly and in breach of this section), 
wherein it was admitted by the State that there 
was no evidence of intentional assault, and 
where the jury returned for their verdict that 
defendant “was guilty of an assault, but not 
with reckless driving,” the State’s admission 
and the verdict on the last two counts dispelled 
the element of criminal negligence and criminal 
intent, and a conviction on the first count would 
not be sustained. State v. Rawlings, 191 N.C. 
265, 131 S.E. 632 (1926). See also, State v. 
Rountree, 181 N.C. 535, 106 S.E. 669 (1921). 
Where plaintiff alleged that defendant 

was operating his automobile at a speed 
which was excessive under the existing con- 
ditions in violation of subsection (a), but made 
no other allegation with reference to defen- 
dant’s speed, and did not allege that the ap- 
proach to the scene of the collision was either a 
business or a residential district or that the 
proper authorities had posted any signs giving 
notice of any determined speed limit for the 
area, subsection (a) and former subdivision 
(b)(4) [now subdivision (b)(2)] were pertinent in 

judging the conduct of the defendant. Hensley 
v. Wallen, 257 N.C. 675, 127 S.E.2d 277 (1962). 
Applied in Gaffney v. Phelps, 207 N.C. 553, 

178 S.E. 231 (1935) (speed in entering intersec- 
tion); Hancock v. Wilson, 211 N.C. 129, 189 S.E. 
631 (1937); Sparks v. Willis, 228 N.C. 25, 44 
S.E.2d 343 (1947); State v. Blankenship, 229 
N.C. 589, 50 S.E.2d 724 (1948); Bobbitt v. 
Haynes, 231 N.C. 373, 57 S.B.2d 361 (1950); 
Whiteman v. Seashore Transp. Co., 231 N.C. 
701, 58 S.E.2d 752 (1950); Bumgardner v. 
Allison, 238 N.C. 621, 78 S.E.2d 752 (1953); 
McClamrock v. White Packing Co., 238 N.C. 
648, 78 S.E.2d 749 (1953) (as to subsection (e)); 
Gantt v. Hobson, 240 N.C. 426, 82 S.H.2d 384 
(1954) (as to subsection (h)); Combs v. United 
States, 122 F. Supp. 280 (E.D.N.C. 1954) (as to 
subsection (a)); Wilson v. Webster, 247 N.C. 
393, 100 S.E.2d 829 (1957); Bass v. Lee, 255 
N.C. 73, 120 S.E.2d 570 (1961); Powell v. Clark, 
2a Ne eet Ols ep A2? o.O-120 .. 106; (1961); 
Scarborough v. Ingram, 256 N.C. 87, 122S.E.2d 
798 (1961); Bulluck v. Long, 256 N.C. 577, 124 
S.E.2d 716 (1962); Phillips v. Alston, 257 N.C. 
255, 125 S.E.2d 580 (1962); Benson v. Sawyer, 

257 N.C. 765, 127 S.E.2d 549 (1962); Parker v. 

Bruce, 258 N.C. 341, 128 S.E.2d 561 (1962); 
Queen v. Jarrett, 258 N.C. 405, 128 S.H.2d 894 

(1963); State v. Wells, 259 N.C. 173, 130 S.E.2d 

299 (1963); Scott v. Clark, 261 N.C. 102, 134 

S.E.2d 181 (1964); Taney v. Brown, 262 N.C. 

438, 137 S.E.2d 827 (1964); Hall v. Little, 262 

N.C. 618, 138 S.E.2d 282 (1964); Carolina 

Coach Co. v. Cox, 337 F.2d 101 (4th Cir. 1964); 

Knight v. Seymour, 263 N.C. 790, 140 S.E.2d 

410 (1965); Reeves v. Campbell, 264 N.C. 224, 

141 S.E.2d 296 (1965); Drumwright v. Wood, 

266 N.C. 198, 146 S.E.2d 1 (1966); Wells v. 
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Bissette, 266 N.C. 774, 147 S.E.2d 210 (1966); 
Atwood v. Holland, 267 N.C. 722, 148 S.E.2d 
851 (1966); White v. Mote, 270 N.C. 544, 155 
S.E.2d 75 (1967); State v. Massey, 271 N.C. 555, 

157 S.E.2d 150 (1967); State v. Moses, 272 N.C. 
509, 158 S.E.2d 617 (1968); Pelkey v. Bynum, 2 
N.C. App. 183, 162 S.E.2d 586 (1968); Kinney v. 
Goley, 6 N.C. App. 182, 169 S.E.2d 525 (1969); 
Racine v. Boege, 6 N.C. App. 341, 169 S.E.2d 
913 (1969); State v. Zimmerman, 7 N.C. App. 
522, 173 S.E.2d 35 (1970); Meeks v. Atkeson, 7 

N.C. App. 631, 173 S.E.2d 509 (1970); Doggett 
v. Welborn, 18 N.C. App. 105, 196 S.E.2d 36 
(1973); State v. Crabtree, 286 N.C. 541, 212 
S.E.2d 103 (1975); McDougald v. Doughty, 27 
N.C. App. 237, 218 S.E.2d 482 (1975); Farmer v. 
Chaney, 29 N.C. App. 544, 225 S.E.2d 159 
(1976); State v. Gainey, 292 N.C. 627, 234 
S.E.2d 610 (1977); State v. Spellman, 40 N.C. 
App. 591, 253 S.E.2d 320 (1979); Harris v. 
Bridges, 59 N.C. App. 195, 296 S.E.2d 299 
(1982); Murdock v. Ratliff, 310 N.C. 652, 314 
S.E.2d 518 (1984); State v. Moore, 107 N.C. 

App. 388, 420 S.E.2d 691 (1992). 
Quoted in Butler v. Allen, 233 N.C. 484, 64 

S.E.2d 561 (1951); Adcox v. Austin, 235 N.C. 
591, 70 S.E.2d 837 (1952); as to subsection (e), 
in Keener v. Beal, 246 N.C. 247, 98 S.E.2d 19 
(1957); Clifton v. Turner, 257 N.C. 92, 125 
S.E.2d 339 (1962); Kanoy v. Hinshaw, 273 N.C. 
418, 160 S.E.2d 296 (1968); State v. Hefler, 60 
N.C. App. 466, 299 S.E.2d 456 (1983). 

Stated in State v. Sumner, 232 N.C. 386, 61 
S.E.2d 84 (1950); Freshman v. Stallings, 128 F. 
Supp. 179 (E.D.N.C. 1955); Parlier v. Barnes, 
260 N.C. 341, 132 S.E.2d 684 (1963); Winters v. 
Burch, 284 N.C. 205, 200 S.E.2d 55 (1973); 
State v. Hefler, 310 N.C. 135, 310 S.E.2d 310 

(1984). 
Cited in State v. Mickle, 194 N.C. 808, 140 

S.E. 150 (1927); State v. Palmer, 197 N.C. 135, 
147 S.E. 817 (1929); Burke v. Carolina Coach 
Co., 198 N.C. 8, 150 S.E. 636 (1929); Lancaster 

v. B. & H. Coast Line, 198 N.C. 107, 150 S.E. 
716 (1929); Rudd v. Holmes, 198 N.C. 640, 152 
S.E. 894 (1930); Pittman v. Downing, 209 N.C. 
219, 183 S.E. 362 (1936); Taft v. Maryland Cas. 
Co., 211 N.C. 507, 191 S.E. 10 (1937); Pearson v. 

Luther, 212 N.C. 412, 193 S.E. 739 (1937); 
Reeves v. Staley, 220 N.C. 573, 18 S.E.2d 239 
(1942): Brown v. Southern Paper Prods. Co., 
222 N.C. 626, 24 S.E.2d 334 (1943); Crone v. 
Fisher, 223 N.C. 635, 27 S.E.2d 642 (1943); 
Hobbs v. Queen City Coach Co., 225 N.C. 323, 
34 S.E.2d 211 (1945); Matheny v. Central Motor 
Lines, 233 N.C. 673, 65 S.E.2d 361 (1951); 
Hansley v. Tilton, 234 N.C. 3, 65 S.E.2d 300 
(1951); Pemberton v. Lewis, 235 N.C. 188, 69 
S.E.2d 512 (1952); Childress v. Johnson Motor 

Lines, 235 N.C. 522, 70 S.E.2d 558 (1952); 
Jernigan v. Jernigan, 236 N.C. 430, 72 S.E.2d 
912 (1952); Powell v. Daniel, 236 N.C. 489, 73 
S.E.2d 143 (1952); Lowe v. Department of Mo- 
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tor Vehicles, 244 N.C. 353, 93 S.E.2d 448 
(1956); Weaver v. C.W. Myers Trading Post, 
Inc., 245 N.C. 106, 95 S.E.2d 533 (1956); 
Hennis Freight Lines v. Burlington Mills Corp., 
246 N.C. 148, 97 S.E.2d 850 (1957); Lookabill v. 
Regan, 247 N.C. 199, 100 S.E.2d 521 (1957); 
Durham v. McLean Trucking Co., 247 N.C. 204, 
100 S.E.2d 348 (1957); Hollowell v. Archbell, 
250 N.C. 716, 110 S.E.2d 262 (1959); Beaver v. 

Scheidt, 251 N.C. 671, 111 S.E.2d 881 (1960); 
Kennedy v. James, 252 N.C. 434, 113 S.H.2d 
889 (1960); Pridgen v. Uzzell, 254 N.C. 292, 118 
S.E.2d 755 (1961); Peeden v. Tait, 254 N.C. 489, 
119 S.E.2d 450 (1961); Brewer v. Powers Truck- 

ing Co., 256 N.C. 175, 123 S.E.2d 608 (1962); 
Gilliam v. Propst Constr. Co., 256 N.C. 197, 123 
S.E.2d 504 (1962); Dunlap v. Lee, 257 N.C. 447, 
126 S.E.2d 62 (1962); Jewell Ridge Coal Corp. v. 
City of Charlotte, 204 F. Supp. 256 (W.D.N.C. 
1962); Upchurch v. Hudson Funeral Home, 263 
N.C. 560, 140 S.E.2d 17 (1965); State Hwy. 
Comm’n v. Raleigh Farmers Mkt., Inc., 263 
N.C. 622, 1389 S.E.2d 904 (1965); Cogdell v. 
Taylor, 264 N.C. 424, 142 S.E.2d 36 (1965); 
Wilkins v. Turlington, 266 N.C. 328, 145 S.H.2d 
892 (1966); Webb v. Felton, 266 N.C. 707, 147 
S.E.2d 219 (1966); Barefoot v. Joyner, 270 N.C. 
388, 154 S.E.2d 543 (1967); Reeves v. Hill, 272 
N.C. 352, 158 S.E.2d 529 (1968); Anderson v. 
Carter, 272 N.C. 426, 158 S.E.2d 607 (1968); 
Swain v. Williamson, 4 N.C. App. 622, 167 
S.E.2d 491 (1969); Brewer v. Harris, 279 N.C. 
288, 182 S.E.2d 345 (1971); Southwire Co. v. 
Long Mfg. Co., 12 N.C. App. 335, 183 S.E.2d 
253 (1971); McNair v. Boyette, 282 N.C. 230, 
192 S.E.2d 457 (1972); Wyatt v. Haywood, 22 

_ N.C. App. 267, 206 S.E.2d 260 (1974); Caldwell 
v. Deese, 288 N.C. 375, 218 S.E.2d 379 (1975); 
State v. Hill, 31 N.C. App. 733, 230 S.E.2d 579 
(1976); Smith v. Garrett, 32 N.C. App. 108, 230 
S.E.2d 775 (1977); Cockrell v. Cromartie 
Transp. Co., 295 N.C. 444, 245 8.B.2d 497 

(1978); Holt v. City of Statesville, 35 N.C. App. 
381, 241 S.E.2d 362 (1978); Woods v. Smith, 297 
NiGnes6384) 255 "5.1.20 91740 (1979)2 Sink *y. 
Sumrell, 41 N.C. App. 242, 254 S.E.2d 665 
(1979); State v. Clements, 51 N.C. App. 113, 275 
S.E.2d 222 (1981); State v. Flaherty, 55 N.C. 
App. 14, 284 S.E.2d 565 (1981); White v. Greer, 
55 N.C. App. 450, 285 S.E.2d 848 (1982); State 
v. Jones, 63 N.C. App. 411, 305: S.E.2d° 221 
(1983); State v. Scott, 71 N.C. App. 570, 322 
S.E.2d 613 (1984); State v. McGill, 73 N.C. App. 
206, 326 S.E.2d 345 (1985); State v. Braxton, 90 
N.C. App. 204, 368 S.E.2d 56 (1988); Burgess v. 
Vestal, 99 N.C. App. 545, 393 S.E.2d 324 (1990); 
State v. Beasley, 104 N.C. App. 529, 410 8.E.2d 
236 (1991); Body ex rel. Body v. Varner, 107 
N.C. App. 219, 419 S.E.2d 208 (1992); Moreau v. 
Hill, 111 N.C. App. 679, 433 S.E.2d 10 (1998); 
Sparks v. Gilley Trucking Co., 992 F.2d 50 (4th 
Cir. 1993); Peal ex rel. Peal v. Smith, 115 N.C. 
App. 225, 444 S.E.2d 673 (1994); Jones v. 
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Rochelle, 125 N.C. App. 82, 479 S.E.2d 231 
(1996); State v. Phillips, 127 N.C. App. 391, 489 
S.E.2d 890 (1997); State v. McClendon, 130 
N.C. App. 368, 502 S.E.2d 902 (1998); State v. 
McClendon, 350 N.C. 630, 517 S.E.2d 128 

(1999); State v. Jones, 353 N.C. 159, 538 S.E.2d 

917 (2000). 

Il. STANDARD OF CARE AND 
NEGLIGENCE. 

This section prescribes a standard of 
care, and the standard fixed by the legislature 
is absolute. Aldridge v. Hasty, 240 N.C. 3538, 82 

S.E.2d 331 (1954); Kellogg v. Thomas, 244 N.C. 
722, 94 S.E.2d 903 (1956); Lamm v. Gardner, 

250 N.C. 540, 108 S.E.2d 847 (1959); 
Bondurant v. Mastin, 252 N.C. 190, 113 S.E.2d 
292 (1960); Hutchens v. Southard, 254 N.C. 
428,119 °S.E.2d.205 > (1961);: Pittmaniov 
Swanson, 255 N.C. 681, 122 S.E.2d 814 (1961). 
A driver must operate his vehicle at a 

reasonable rate of speed and keep a 
proper lookout for persons on or near the 
highway. Basden v. Sutton, 7 N.C. App. 6, 171 
S.E.2d 77 (1969). 
Duty of Motorist Generally. — A motorist 

must operate his vehicle at a reasonable rate of 
speed, keep a lookout for persons on or near the 
highway, decrease his speed when any special 
hazard exists with respect to pedestrians, and, 
if circumstances warrant, he must give warn- 
ing of his approach by sounding his horn. 
Morris v. Minix, 4 N.C. App. 634, 167 S.E.2d 
494 (1969). 
The duty of a driver to decrease his 

speed is governed by the duty of all per- 
sons to use “due care,” and is tested by the 
usual legal requirements and standards such 
as proximate cause. Day v. Davis, 268 N.C. 643, 
151 S.E.2d 556 (1966). 
The speed limit prescribed by statute 

does not alone excuse those who drive 
within the limit specified by the statute, and 
it is likewise required that they use proper care 
where other conditions require it within the 
limitations given. State v. Whaley, 191 N.C. 
387, 132 S.E. 6 (1926). 

The fact that a vehicle is being driven within 
the statutory speed limit does not render the 
speed lawful when by reason of special hazards 
the speed is greater than is reasonable and 
prudent under the existing conditions. Rollison 
v. Hicks, 233 N.C. 99, 63 S.E.2d 190 (1951). 

The fact that the speed of a vehicle is lower 
than that fixed by statute does not relieve the 
driver from the duty to decrease speed when 
approaching and crossing an intersection, or 
when a hazard exists with respect to weather or 
highway conditions, and his speed shall be 
reduced as may be necessary to avoid colliding 
with any vehicle on the highway. Keller v. 
Security Mills of Greensboro, Inc., 260 N.C. 
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571, 1383 S.E.2d 222 (1963). 
And a motorist may not lawfully drive at 

a speed which is not reasonable and pru- 
dent under the circumstances, notwithstand- 

ing that such speed is less than the limit set by 
this section. Kolman v. Silbert, 219 N.C. 134, 12 
S.E.2d 915 (1941). 
By provision of this section, speed in excess of 

that which is reasonable and prudent under the 
circumstances, when special hazards exist by 
reason of traffic, weather or highway condi- 
tions, is unlawful, notwithstanding that the 
speed may be less than the prima facie limits 
prescribed. Hoke v. Atlantic Greyhound Corp., 
226 N.C. 692, 40 S.E.2d 345 (1946). 

Speed in excess of that which is reasonable 
and prudent under the existing conditions is 
unlawful, notwithstanding that the speed may 
be less than the limits proscribed by statute. 
State v. Grissom, 17 N.C. App. 374, 194 S.E.2d 
227, cert. denied, 283 N.C. 258, 195 S.E.2d 691 

(1973). 
The speed of a motor vehicle may be unlawful 

under the circumstances of a particular case, 
even though such speed is less than the definite 
statutory limit prescribed for the vehicle in the 
place where it is being driven. Sowers v. Marley, 
235 N.C. 607, 70 S.E.2d 670 (1952); Wise v. 
Lodge, 247 N.C. 250, 100 S.E.2d 677 (1957); 
Lamm v. Gardner, 250 N.C. 540, 108 S.E.2d 847 

(1959). 
It is unlawful to drive at any time on a State 

highway at a speed greater than is reasonable 
and prudent under the conditions then exist- 
ing. State v. Norris, 242 N.C. 47, 86 S.E.2d 916 

(1955). 
Violation of the standard of care required by 

subsection (h) of this section is negligence per 
se. Murdock v. Ratliff, 63 N.C. App. 306, 305 
S.E.2d 48 (1983), rev’d on other grounds, 310 

N.C. 652, 314 S.E.2d 518 (1984). 
Subsections (g) and (m) of this section, con- 

strued together, establish a duty to drive with 
caution and circumspection and to reduce speed 
if necessary to avoid a collision, irrespective of 
the lawful speed limit or the speed actually 
driven. State v. Stroud, 78 N.C. App. 599, 337 
S.E.2d 873 (1985). 

This section requires the motorist to 

decrease his speed when special hazards 
exist by reason of weather and highway condi- 

tions, to the end that others using the highway 

may not be injured. Williams v. Tucker, 259 

N.C. 214, 130 S.E.2d 306 (1963); Sessoms v. 

Roberson, 47 N.C. App. 573, 268 S.E.2d 24 

(1980). 
A speed greater than is reasonable and pru- 

dent under the conditions then existing is pro- 

hibited by this section, and the duty is imposed 

upon the driver to decrease the speed of his 

automobile when special hazard exists with 

respect to pedestrians or other traffic. Baker v. 

Perrott, 228 N.C. 558, 46 S.E.2d 461 (1948). See 
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Williams v. Henderson, 230 N.C. 707, 55 S.E.2d 
462 (1949); Riggs v. Akers Motor Lines, 233 
N.C. 160, 63 S.E.2d 197 (1951); Price v. Miller, 
271 N.C. 690, 157 S.E.2d 347 (1967). 

The driver of an automobile is required at all 
times to operate his vehicle with due regard to 
traffic and conditions of the highway and to 
keep his car under control and decrease his 
speed when special hazards exist by reason of 
weather or highway conditions or when neces- 
sary to avoid colliding with any other vehicle. 
This requirement, as expressed in this section 
and § 20-140, constitutes the hub of the motor 

vehicle law around which other provisions reg- 
ulating the operation of motor vehicles revolve. 
Cox v. Lee, 230 N.C. 155, 52 S.E.2d 355 (1949); 
Singletary v. Nixon, 239 N.C. 634, 80 S.E.2d 
676 (1954); Lamm v. Gardner, 250 N.C. 540, 

108 S.E.2d 847 (1959). 
Duty to Refrain from Entering Highway 

or to Stop in Extreme Cases. — In extreme 
cases where by reason of fog or other conditions 
visibility is practically nonexistent, motorists 
are under a duty to refrain from entering the 
highway or to stop if already on the highway. 
Williams v. Tucker, 259 N.C. 214, 130 S.E.2d 

306 (1963). 
Whether a Given Speed Is Lawful De- 

pends on Circumstances. — In light of the 
provisions of § 20-140 and this section, it is 
clear that whether or not a speed of 55 miles an 
hour is lawful depends upon the circumstances 
at the time. These sections provide that a 
motorist must at all times drive with due cau- 
tion and circumspection and at a speed and ina 
manner so as not to endanger or be likely to 
endanger any person or property. At no time 

may a motorist lawfully drive at a speed 
greater than is reasonable and prudent under 
the conditions then existing. Primm v. King, 
249 N.C. 228, 106 S.E.2d 223 (1958). 
Driving below the speed limit is not a 

defense to a charge of driving at a speed 
greater than is reasonable and prudent under 
existing conditions; regardless of the posted 
speed limit, motorists have a duty to decrease 
speed if necessary to avoid a collision. State v. 
Stroud, 78 N.C. App. 599, 337 S.E.2d 873 

(1985). 
Speed Less than 20 Miles Per Hour May 

Be Unlawful. — Speed less than 20 miles per 
hour in a business district, residential district 

or elsewhere, if greater than is reasonable and 
prudent under the conditions then existing, is 
unlawful and negligence per se. Hinson v. 
Dawson, 241 N.C. 714, 86 S.E.2d 585 (1955). 
As May Speed of 35 or 40 mph on Snowy 

Highway. — Speed of 40 miles per hour on a 
highway on which snow is beginning to stick 
may be excessive. Fox v. Hollar, 257 N.C. 65, 
125 S.E.2d 334 (1962). 
Speed of 35 to 40 miles per hour on a highway 

covered with ice and snow may be excessive; 
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the driver of the vehicle under such conditions 
must exercise care commensurate with the 

danger so as to keep his vehicle under control. 
Redden v. Bynum, 256 N.C. 351, 123 S.E.2d 734 
(1962). 
Character of District Must Be Proved 

Before Speed Limit Can Be Determined. — 
In the absence of a stipulation, it is necessary to 

prove the character of the district before the 
maximum speed permitted by law can be deter- 
mined. Hensley v. Wallen, 257 N.C. 675, 127 
S.E.2d 277 (1962). 
What is the speed limit is a mixed ques- 

tion of fact and law, except where the State 
Highway Commission (now the Board of Trans- 
portation) or local authorities, pursuant to the 
statute, have determined a reasonable and safe 

speed for a particular area and have declared it 
by erecting appropriate signs. Hensley v. 
Wallen, 257 N.C. 675, 127 S.E.2d 277 (1962). 
Reasonableness of Speed Is Question for 

Jury. — It is ultimately for the jury, not for a 
witness, to determine what speed under sub- 
section (a) of this section would have been 
“reasonable and prudent under the conditions” 
which existed at the time and place of a colli- 
sion. Peterson v. Taylor, 10 N.C. App. 297, 178 
S.E.2d 227 (1971). 
Whether plaintiff’s speed was unreason- 

ably slow and whether traffic was im- 
peded are questions of fact for jury. Page v. 
Tao, 56 N.C. App. 488, 289 S.E.2d 910, aff’d, 
306 N.C. 739, 295 S.E.2d 470 (1982). 
Where the evidence tended to show that 

plaintiff or defendant was traveling at a slow 
speed, a jury question was presented as to 
whether under the circumstances the speed 
was so slow as to impede reasonable movement 
of traffic, and whether there was justification 
for the slow speed. Fonville v. Dixon, 16 N.C. 
App. 664, 193 S.E.2d 406 (1972), cert. denied, 
282 N.C, 672,,194 S.B.2d 152 (1973). 
When road’s condition is such that skid- 

ding may be reasonably anticipated, 
driver must exercise care commensurate 
with the danger to keep his vehicle under 
control so as to avoid injury to occupants of the 
vehicle and others on or off the highway. Webb 
v. Clark, 264 N.C. 474, 141 S.E.2d 880 (1965); 
Clark v. Jackson, 4 N.C. App. 277, 166 S.E.2d 
501 (1969). 
But the skidding of an automobile is not 

in itself, and without more, evidence of 

negligence. Bass v. McLamb, 268 N.C. 395, 
150 S.E.2d 856 (1966). 
The mere skidding of a motor vehicle is not 

evidence of, and does not imply, negligence. 
Clark v. Jackson, 4 N.C. App. 277, 166 S.E.2d 
501 (1969). 

Skidding may be evidence of negligence, 
if it was caused by failure to exercise 
reasonable precaution to avoid it, when the 
conditions at the time made such a result 
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probable in the absence of such precaution. 
Clark v. Jackson, 4 N.C. App. 277, 166 S.E.2d 
501,(1969). 
The motorist upon a public highway on 

a dark, misty and foggy night is required 
to regulate the speed of his car with a view 
to his own safety according to the distance the 
light from his headlights is thrown in front of 
him upon the highway, and to observe the rule 
of the ordinary prudent man. Weston v. South- 
ern Ry., 194 N.C. 210, 139 S.E. 237 (1927). See 
also, Stewart v. Stewart, 221 N.C. 147, 19 
S.E.2d 242 (1942). | 
Curves and darkness are conditions a 

motorist is required to take into consider- 
ation in regulating his speed as may be neces- 
sary to avoid colliding with any person, vehicle, 
or other conveyance. Allen v. Dr. Pepper Bot- 
tling Co., 223 N.C. 118, 25 S.E.2d 388 (1948). 
See also, Tyson v. Ford, 228 N.C. 778, 47 S.E.2d 
251 (1948). 
But the duty of the nocturnal motorist 

does not extend so far as to require that he 
must be able to bring his automobile to an 
immediate stop on the sudden arising of a | 
dangerous situation which he could not reason- 
ably have anticipated. Rouse v. Peterson, 261 
N.C. 600, 1385 S.E.2d 549 (1964). 

Inability to Stop Within Radius of Lights 
Is Not Negligence or Contributory Negli- 
gence Per Se. — When a motorist is traveling 
within the maximum speed limit, his inability 
to stop his vehicle within the radius of his 
headlights will not be held negligence or con- 
tributory negligence per se. Short v. Chapman, 
261 N.C. 674, 186 S.E.2d 40 (1964). 

If the driver of a motor vehicle who is oper- 
ating it within the maximum speed limits pre- 
scribed by this section fails to stop such vehicle 
within the radius of the lights of the vehicle or 
within the range of his vision, the courts may 
no longer hold such failure to be negligence per 
se, or contributory negligence per se, as the 
case may be, that is, negligence or contributory 
negligence, in and of itself; but the facts relat- 
ing thereto may be considered by the jury, with 
other facts in such action, in determining 
whether the operator be guilty of negligence, or 
contributory negligence, as the case may be. 
Beasley v. Williams, 260 N.C. 561, 133 S.E.2d 
227 (1963); Coleman v. Burris, 265 N.C. 404, 
144 S.E.2d 241 (1965); Bass v. McLamb, 268 
N.C. 395, 150 S.E.2d 856 (1966); Duke v. Tan- 
kard, 3 N.C. App. 563, 165 S.E.2d 524 (1969). 

If a motorist is traveling within the legal 
speed limit, his inability to stop within the 
range of his headlights is not negligence per se, 
but is only evidence of negligence to be consid- 
ered with the other evidence in the case. May v. 
Southern Ry., 259 N.C. 43, 129 S.E.2d 624 
(1963). 
Nor Is Inability to Stop Within Range of 

Vision. — Plaintiff’s inability to stop within 

556 



§20-141 

the range of his vision was held not to be 
contributory negligence per se, but the facts 
relating thereto were held for consideration by 
the jury in determining the issue of contribu- 
tory negligence. Brown v. Hale, 263 N.C. 176, 
139 S.E.2d 210 (1964). 
No universal absolute rule may be applied to 

the question of whether a motorist is 
contributorily negligent as a matter of law by 
proceeding when his or her vision becomes 
obscured by conditions on the highway; the 
conduct of each motorist must be evaluated in 
the light of the unique factors and circum- 
stances with which he or she is confronted. 
Only in the clearest. cases should a failure to 
stop completely be held to be negligence as a 
matter of law. Allen v. Pullen, 82 N.C. App. 61, 
345 S.E.2d 469 (1986), cert. denied, 318 N.C. 
691, 351 S.E.2d 738 (1987). 

Defendant’s failure to stop her vehicle within 
the range of her vision when confronted by a 
cloud of dust was not contributory negligence 
per se, and under the circumstances, where her 
vision was suddenly obscured, the question of 
her speed was properly one for the jury. Allen v. 
Pullen, 82 N.C. App. 61, 345 S.E.2d 469 (1986), 
cert. denied, 318 N.C. 691, 351 S.E.2d 738 

(1987). 
And an Instruction to the Contrary Con- 

stitutes Prejudicial Error. — The court com- 
mitted prejudicial error in instructing the jury 
to the effect that failure or inability of defen- 
dant, who was driving the automobile within 
the maximum speed limit on the highway, to 
stop the automobile within the radius of his 
lights would constitute a breach of legal duty 
and would be negligence per se. Salter v. 
Lovick, 257 N.C. 619, 127 S.E.2d 273 (1962). 

Collision with Vehicle Parked on High- 
way at Night Without Lights. — Plaintiff 
would not be held contributorily negligent as a 
matter of law in striking the rear of a vehicle 
left unattended on a highway at nighttime 
without lights, when plaintiff at the time was 
traveling within the statutory maximum speed 
limit. Beasley v. Williams, 260 N.C. 561, 133 
S.E.2d 227 (1953). 

Allegations held not to show contributory 
negligence as a matter of law in colliding with 
truck stopped on highway after dark without 
rear lights. Weavil v. Myers, 243 N.C. 386, 90 
S.E.2d 733 (1956). 
Where a motorist is traveling within the 

maximum legal speed, he will not be held 

contributorily negligent as a matter of law in 

colliding with the rear of a vehicle left in his 

lane of traffic at nighttime without lights. 

Dezern v. Asheboro City Bd. of Educ., 260 N.C. 

535, 133 S.E.2d 204 (1963). 
Motorist who is driving his automobile 

within the maximum speed limit cannot be held 

contributorily negligent as a matter of law in 

outrunning his headlights and striking the rear 
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end of a pickup truck stopped on the highway 
without lights. Rouse v. Peterson, 261 N.C. 600, 

135 S.E.2d 549 (1964); Sharpe v. Hanline, 265 

N.C. 502, 144 S.E.2d 574 (1965). 
A motorist is not required to anticipate that 

an automobile will be stopped on the highway 
ahead of him at night, without lights or warn- 
ing signals required by statute, but this does 
not relieve him of the duty of exercising reason- 
able care for his own safety, of keeping a proper 
lookout, and proceeding as a reasonably pru- 
dent person would under the circumstances to 
avoid a collision with the rear of a vehicle 
stopped or standing on the road. Bass v. 
McLamb, 268 N.C. 395, 150 S.E.2d 856 (1966). 
Speed When Person or Vehicle Is in 

Driver’s Line of Travel. — Any speed may be 
unlawful and excessive if the operator of a 
motor vehicle knows or by the exercise of due 
care should reasonably anticipate that a person 
or vehicle is standing in his line of travel. 
Murray v. Wyatt, 245 N.C. 123, 95 S.H.2d 541 

(1956). 
Any speed may be unlawful if the driver of a 

motor vehicle sees, or in the exercise of due care 

could and should have seen, a person or vehicle 
in his line of travel. Cassetta v. Compton, 256 

N.C? 71,-123'S. B20) 222: (1961). 
The law requires more than ordinary 

care in regard to children. Moore v. Powell, 
205 N.C. 636, 172 S.E. 327 (1934). 
As to passing animals, see Tudor v. Bowen, 

152 N.C. 441, 67 S.E. 1015 (1910); Gaskins v. 

Hancock, 156 N.C. 56, 72 S.E. 80 (1911); Curry 

v. Fleer, 157 N.C. 16, 72 S.E. 626 (1911). 
As to care required of motorists at inter- 

sections under former subsection (c) of this 
section, which expressly required drivers to 
decrease speed on approaching and crossing an 
intersection as necessary to avoid collisions, 
etc., see Hutchens v. Southard, 254 N.C. 428, 

119 S.E.2d 205 (1961); Rogers v. Rogers, 2 N.C. 
App. 668, 163 S.E.2d 645 (1968); Murrell v. 
Jennings, 15 N.C. App. 658, 190 S.E.2d 686 

CEO TZ). 
Driver Has No Duty to Anticipate Viola- 

tion of Law by Another. — The operator of an 
automobile traveling upon an _ intersecting 
highway traversing a designated main-traveled 
or through highway is under no duty to antici- 
pate that the operator of an automobile upon 
such designated highway, approaching the in- 
tersection of the two highways, will fail to 
observe the speed regulations and the rules of 
the road. Hawes v. Atlantic Ref. Co., 236 N.C. 

643, 74 S.E.2d 17 (1953). 
But Must Exercise Due Care to Avoid 

Consequences of Another’s Negligence. — 
The driver of an automobile upon a through 
highway did not have the right to assume 
absolutely that a driver approaching the inter- 
section along a servient highway would obey 
the stop sign before entering or crossing the 
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through highway, but was required to keep a 
proper lookout and to keep his car at a reason- 
able speed under the circumstances in order to 
avoid injury to life or limb, and the driver of the 
car along the through highway forfeited his 
right to rely upon the assumption that the 
other driver would stop before entering or 
crossing the intersection when he approached 
and attempted traverse it himself at an unlaw- 
ful or excessive speed. Even when his speed 
was lawful he remained under duty to exercise 
due care to ascertain if the driver of the other 
car was going to violate the statutory require- 
ment in order to avoid the consequences of such 
negligence. Groome v. Davis, 215 N.C. 510, 2 

S.E.2d 771 (1989). 
Violation of Section Is Negligence Per Se 

— In General. — Operation of a motor vehicle 
in excess of the applicable limits set forth in 
this section is negligence per se. Edwards v. 
Mayes, 385 F.2d 369 (4th Cir. 1967). 

It is negligence per se to drive an automobile 
upon a public highway at a speed greater than 
that permitted by statute. Albritton v. Hill, 190 
N.C. 429, 130 S.E. 5 (1925). See also Norfleet v. 
Hall, 204 N.C. 573, 169 S.E. 148 (1933); James 
v. Carolina Coach Co., 207 N.C. 742, 178 S.E. 
607 (1935); Exum v. Baumrind, 210 N.C. 650, 
188 S.E. 200 (1936); Jones v. Horton, 264 N.C. 
549, 142 S.E.2d 351 (1965); Raper v. Byrum, 

265 N.C. 269, 144 S.E.2d 38 (1965). 
One who fails to comply with the provisions 

of this section is negligent. Stephens v. South- 
ern Oil Co., 259 N.C. 456, 131 S.E.2d 39 (1963). 

Violation of this section constitutes negli- 
gence, because according to the uniform deci- 
sions of the Supreme Court, the violation of a 
statute imposing a rule of conduct in the oper- 
ation of a motor vehicle and enacted in the 
interest of safety has been held to constitute 
negligence per se, unless otherwise provided in 
the statute. Bridges v. Jackson, 255 N.C. 333, 
121 S.E.2d 542 (1961). 
Same — Subsection (a). — Tarrant v. 

Pepsi-Cola Bottling Co., 221 N.C. 390, 20 
S.E.2d 565 (1942); Black v. Gurley Milling Co., 
257 N.C. 730, 127 S.E.2d 515 (1962); Rundle v. 
Grubb Motor Lines, 300 F.2d 333 (4th Cir. 

1962); Page v. Tao, 56 N.C. App. 488, 289 S.E.2d 
910, aff'd, 306 N.C. 739, 295 S.E.2d 470 (1982). 
Same — Former Subdivision (b)(3). — 

Smart v. Fox, 268 N.C. 284, 150 S.E.2d 403 
(1966). 
Same — Former Subdivision (b)(4). — 

Stegall v. Sledge, 247 N.C. 718, 102 S.E.2d 115 
(1958); Rudd v. Stewart, 255 N.C. 90, 120 
S.E.2d 601 (1961); Price v. Miller, 271 N.C. 690, 
157 S.E.2d 347 (1967); Basden v. Sutton, 7 N.C. 
App. 6, 171 S.E.2d 77 (1969). 
Same — Former Subsection (c). — 

Hutchens v. Southard, 254 N.C. 428, 119 S.E.2d 
205 (1961); Pittman v. Swanson, 255 N.C. 681, 
122 S.E.2d 814 (1961); Redden v. Bynum, 256 
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N.C. 351, 123 S.E.2d 734 (1962); Rundle v. 
Grubb Motor Lines, 300 F.2d 333 (4th Cir. 

1962). 
Driving at a Speed Greater Than Is Rea- 

sonable and Prudent Is Negligence. — Ifa 
person drives a vehicle on a highway at a speed 
greater than is reasonable and prudent under 
conditions then existing, such person is guilty 
of negligence per se, that is, as a matter of law, 
notwithstanding the fact that the speed does 
not exceed the applicable maximum limits set 
forth in subsection (b) of this section. Cassetta 

v. Compton, 256 N.C. 71, 123 S.E.2d 222 (1961); 
Edwards v. Mayes, 385 F.2d 369 (4th Cir. 1967). 

It is unlawful for a person to operate a vehicle 
upon a public highway at a speed that is 
greater than is reasonable and prudent under 
existing circumstances. One who violates this 
statute is guilty of negligence. Rouse v. Jones, 
254 N.C. 575, 119'S.H.2d 628 (1961). 

If one drives an automobile at a speed greater 
_than 55 miles per hour, or faster than is rea- 
sonable and prudent under existing conditions, 
he is negligent. Rector v. Roberts, 264 N.C, 324, 
141 S.E.2d 482 (1965). 

Operation at a speed in excess of that law- 
fully prescribed is a negligent act. Krider v. 
Martello, 252 N.C. 474, 113 S.E.2d 924 (1960). 
A motorist is required to act as a reasonably 

prudent man and to drive with due caution and 
circumspection and at a speed or in a manner 
so as not to endanger or be likely to endanger 
any person or property, and his failure to do so 
is negligence. Crotts v. Overnite Transp. Co., 
246 N.C. 420, 98 S.E.2d 502 (1957). 

To Be Actionable Negligence Must Be 
Proximate Cause of Injury. — A violation of 
this section constitutes negligence, although 
such negligence is not actionable unless it is the 
proximate cause of the injuries complained of. 
Davis v. Imes, 13 N.C. App. 521, 186 S.E.2d 641 
(1972); 

While violation of former subsection (c) con- 
stituted negligence per se, in order for there to 
be actionable negligence, such violation had to 
have been a proximate cause of the injury in 
suit, including the essential element of 
foreseeability. Day v. Davis, 268 N.C. 6438, 151 
S.E.2d 556 (1966). 

If the negligence resulting from failure to 
comply with the provisions of this section prox- 
imately causes injury, liability results. 
Stephens v. Southern Oil Co., 259 N.C. 456, 131 
S.E.2d 39 (1963). 
And violation of this section has legal 

significance in a civil action only if it 
proximately causes injury. Cassetta v. 
Compton, 256 N.C. 71, 123 S.E.2d 222 (1961). 
Burden of Showing Proximate Cause. — 

Plaintiff in a civil action has the burden of 
showing that excessive speed, when relied upon 
by him, was a proximate cause of injury. Hoke v. 
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Atlantic Greyhound Corp., 226 N.C. 692, 40 
S.E.2d 345 (1946). 
Evidence of Excessive Speed Is Not 

Prima Facie Evidence of Proximate 
Cause. — Speed in excess of 21 miles per hour 
in a business district is prima facie evidence 
that the speed is excessive and unlawful, but 
such evidence is not prima facie proof of proxi- 
mate cause; it is merely evidence to be consid- 
ered with other evidence in determining action- 
able negligence. Templeton v. Kelley, 215 N.C. 
577, 2 S.E.2d 696 (1939). 

The mere fact that it can be reasonably 
inferred from the evidence that an automobile 
was traveling at a very rapid speed when it 
wrecked is not sufficient to permit a jury to find 
that such speed caused its wreck, and that its 
driver was guilty of actionable negligence. 
Crisp v. Medlin, 264 N.C. 314, 141 S.E.2d 609 
(1965). 
Question of Proximate Cause for the 

Jury. — Whether a violation of the provisions 
of this section was the proximate cause of an 
injury is for the jury to determine. Stephens v. 
Southern Oil Co., 259 N.C. 456, 131 S.E.2d 39 

(1963). 
Evidence Held Sufficient to Show Ac- 

tionable Negligence. — Evidence of greatly 
excessive speed in violation of the speed restric- 
tions of this section, and of reckless driving in 
violation of § 20-140, was sufficient to make 

out a case of actionable negligence. Bell v. 
Maxwell, 246 N.C. 257, 98 S.E.2d 33 (1957); 
Hutchens v. Southard, 254 N.C. 428, 119 S.E.2d 
205 (1961). 

All the evidence tended to show that plain- 
tiff’s decedent was killed by the actionable 
negligence of the driver of the automobile in 
which he was a passenger when the automobile 
was driven at an excessive speed in violation of 
this section and in a reckless manner in viola- 
tion of § 20-140. Bridges v. Graham, 246 N.C. 

371, 98 S.E.2d 492 (1957). 
Where there was evidence that defendant 

was driving his automobile on the highway at a 
speed of 65 miles per hour and that the injury 
in suit was proximately caused by such exces- 
sive speed, it was sufficient to be submitted to 
the jury on the issue of actionable negligence. 
Norfleet v. Hall, 204 N.C. 573, 169 S.E. 143 

(1933). 
As to evidence establishing negligence 

per se but not wanton negligence, see 
Turner v. Lipe, 210 N.C. 627, 188 S.E. 108 

(1936). See also, Smart v. Rodgers, 217 N.C. 
560, 8 S.E.2d 833 (1940). 

Effect of Violation by Plaintiff upon Re- 
covery from Railroad. — The mere fact that 
the speed of an automobile exceeded that al- 
lowed by law at the time of its collision with a 
railroad train at a public crossing does not of 
itself prevent a recovery by the owner where 
there is evidence of negligence on the part of 
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the railroad, because it would, among other 

things, withdraw the question of proximate 
cause from the jury. Shepard v. Norfolk S.R.R., 
169 N.C. 239, 84 S.E. 277 (1915). 

Ill. EVIDENCE. 

Mere fact of a collision with a vehicle 
ahead furnishes some evidence that the 
following motorist was negligent as to speed or 
was following too closely. Huggins v. Kye, 10 
N.C. App. 221, 178 S.E.2d 127 (1970). 

The principle that the mere fact of a collision 
with a vehicle ahead furnishes some evidence 
that the following motorist was negligent as to 
speed, was following too closely, or failed to 
keep a proper lookout is not absolute; the 
negligence, if any, depends upon the circum- 
stances. Powell v. Cross, 263 N.C. 764, 140 
S.E.2d 393 (1965). 
The physical facts at the scene of an 

accident may disclose that the operator of the 
vehicle was travelling at excessive speed. 
Keller v. Security Mills of Greensboro, Inc., 260 

NiGe57k, 133)S/8.2d 222°(1963); 
Testimony of Witness as to Speed Limit 

in Particular Area Violates Opinion Rule. 
— To permit a witness to say what a speed limit 
was for a particular area at a given time is to 
allow him to give his inferences from facts 
which he has observed. Such testimony violates 
the opinion rule and invades the province of the 
jury. Hensley v. Wallen, 257 N.C. 675, 127 
S.E.2d 277 (1962). 
But Witness May Testify as to Presence 

of Highway Sign. — If a highway sign declar- 
ing the speed limit to be a given speed has been 
posted, it would be competent for a witness to 
say so, describe the sign, and testify as to its 
location. Hensley v. Wallen, 257 N.C. 675, 127 
S.E.2d 277 (1962). 
And Inference Is that Highway Sign Was 

Erected by Proper Authorities. — When a 
sign is present, nothing else appearing, there is 
a logical inference that it was erected by the 
proper authorities pursuant to this section. 
Hensley v. Wallen, 257 N.C. 675, 127 S.E.2d 

2H 962). 
Competency of Opinion Testimony as to 

Speed of Vehicle. — It is the rule in this State 
that any person of ordinary intelligence who 
has had a reasonable opportunity to observe is 
competent to testify as to the rate of speed of an 
automobile. Jones v. Horton, 264 N.C. 549, 142 
S.E.2d 351 (1965). 
Judging Speed by Movement of Lights. 

—At night, a witness may judge the speed of an 
automobile by the movement of its lights, if his 
observation is for such a distance as to enable 
him to form an intelligent opinion. Jones v. 
Horton, 264 N.C. 549, 142 S.E.2d 351 (1965). 
Submission of Circumstantial Evidence. 

— Though the evidence on the part of plaintiff 
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is not direct, but circumstantial, yet it may be 
sufficient evidence to be submitted to the jury 
that defendant was exceeding the speed limit 
contrary to this section. Jones v. Bagwell, 207 
N.G2378) Uae Spiel) C1934), 
Evidence was insufficient to be submit- 

ted to jury on the question of maximum 
speed limit for business district where it 
did not bring the locale of the collision within 
the statutory definition of such district. Tillman 
v. Bellamy, 242 N.C. 201, 87 S.E.2d 253 (1955). 

As to evidence showing excessive speed, 

see State v. Goins, 233 N.C. 460, 64 S.E.2d 289 

(1951). 
Evidence Tending to Show Speed 

Greater Than Was Reasonable and Pru- 
dent. — Evidence tending to show that the 
driver of a truck was traveling 35 to 40 miles 
per hour in an early morning fog which limited 
visibility to 100 or 125 feet, that he had over- 
taken a vehicle traveling in the same direction 
and was attempting to pass such vehicle 250 or 
300 feet before reaching a curve, and that he 
collided with plaintiff’s car which approached 
from the opposite direction, was held sufficient 
to be submitted to the jury on the issue of the 
negligence of the driver of the truck. Winfield v. 
Smith, 230 N.C. 392, 53 S.H.2d 251 (1949). 
Evidence Negativing Excessive Speed. 

— In the light of admitted facts as to the length 
of marks on the shoulder of highway and the 
point at which truck came to rest, suggestion of 
a speed of 45 miles per hour as the truck was 
leaving the highway and going on the shoulder 
was contrary to human experience. Tysinger v. 
Coble Dairy Prods., 225 N.C. 717, 36 S.E.2d 246 

(1945). 
Sufficient Evidence to Overrule Defen- 

dant’s Motion Held for Nonsuit. — Evidence 
that defendant was driving his car at a speed of 
50 to 55 miles per hour, on or near the center of 
the highway, when he collided with another car, 
resulting in the death of the driver thereof, was 
held sufficient to overrule defendant’s motion 
for nonsuit in a prosecution for manslaughter, 
although defendant introduced evidence in 
sharp conflict. State v. Webber, 210 N.C. 137, 
185 S.E. 659 (1936). 
The State’s evidence tending to show that 

defendant was driving some 80 to 90 miles per 
hour over a highway whereon several other 
vehicles were moving at the time was sufficient 
to overrule defendant’s motion for nonsuit and 
to sustain a conviction of reckless driving under 
§ 20-140 and of driving at a speed in excess of 
55 miles per hour in violation of this section. 
State v. Vanhoy, 230 N.C. 162, 52 S.E.2d 278 
(1949). 

Evidence that defendant failed to yield the 
right-of-way to plaintiff, who was on the right, 
and that defendant was driving at 50 miles per 
hour through intersection, raised the issue of 
defendant’s negligence, and motion for nonsuit 
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at the close of all the evidence was properly 
denied. Price v. Gray, 246 N.C. 162, 97 S.E.2d 

844 (1957). 
Evidence Held Sufficient for Submission 

to Jury. — Evidence was sufficient to show 
violation of this section, and to warrant submis- 

sion to the jury of the issue of defendants’ 
negligence. Winfield v. Smith, 230 N.C. 392, 53 
S.E.2d 251 (1949); Brafford v. Cook, 232 N.C. 
699, 62 S.E.2d 327 (1950). 

Evidence was sufficient to be submitted to 
the jury on the question of the negligence of a 
driver in traveling at excessive speed and in 
failing to maintain a proper lookout and in 
failing to keep his car under proper control. 
Blalock v. Hart, 239 N.C. 475, 80 S.E.2d 373 
(1954). 

Mute evidence of extensive damage to front 
end of defendant’s car, of blood spots on car and 
of car coming to rest 365 feet from where other 
blood spots began, tended to show that defen- 
dant had not slackened his speed of 75 to 80 
miles per hour up to the moment of striking 
deceased, and that he was violating this sec- 
tion. State v. Phelps, 242 N.C. 540, 89 S.E.2d 
132 (1955). 
Evidence that a child less than five years old 

was on the hard surface of a highway, unat- 
tended and clearly visible to defendant while he 
traveled a distance of one-half mile, that the 
child ran across the highway toward her com- 
panion, another small child, when defendant 
was only some 40 feet away, and that defendant 
could not then avoid striking the child, notwith- 
standing he had reduced his speed from some 
45 miles per hour to 25 miles per hour, was 
sufficient to be submitted to the jury. 
Henderson v. Locklear, 260 N.C. 582, 133 
S.E.2d 164 (1963). 

For case holding evidence sufficient to show a 
violation of subsection (a), see Register v. Gibbs, 
233 N.C. 456, 64 S.E.2d 280 (1951). 

For case holding evidence sufficient to show 
that defendant was guilty of negligence in not 
decreasing speed when approaching and enter- 
ing an intersection at a speed of 60 to 70 miles 
an hour in violation of former subsection (c) of 
this section, see Stockwell v. Brown, 254 N.C. 
662, 119 S.E.2d 795 (1961). 

For case holding that driver was driving at a 
speed greater than was reasonable and prudent 
under the conditions existing, see Cronenberg 
v. United States, 123 F. Supp. 693 (E.D.N.C. 
1954). 
Evidence that defendant, while operating an 

automobile under hazardous conditions, per- 
ceived an automobile in her lane of travel, but 
that despite “slamming on” her brakes she was 
unable to maintain control of her automobile 
and slid into the rear end of the automobile in 
front of her was sufficient to submit the issue 
for determination by the jury. Masciulli v. 
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Tucker, 82 N.C. App. 200, 346 S.E.2d 305 
(1986). 

IV. INSTRUCTIONS. 

Necessity of Instructing on Conduct 
Constituting Negligence Per Se. — Where 
there is evidence from which the jury could 
draw a reasonable inference that the defendant 
was driving at a speed in excess of the statutory 
limit, the court must instruct the jury, without 
special request therefor, that if it finds from the 
evidence that defendant was operating his mo- 
tor vehicle in excess of the speed limit such 
conduct would constitute negligence per se. A 
failure to so instruct the jury is prejudicial 
error which requires reversal and a new trial. 
Edwards v. Mayes, 385 F.2d 369 (4th Cir. 1967). 

Failure to Instruct on Negligence Per Se 
Held Not Prejudicial Error. — Although it is 
technically true that violation of this section’s 
“reasonable and prudent” standard is negli- 
gence per se, the trial judge did not commit 
prejudicial error in instructing the jury that 
violation of the statute was negligence; the 
practical effect of an instruction on negligence 
and negligence per se in regard to this section 
would have been identical, and in either case, 
the jury would be required to determine what 
was “reasonable and prudent” under the cir- 
cumstances. Hinnant v. Holland, 92 N.C. App. 
142, 374 S.E.2d 152 (1988), cert. denied, 324 
N.C. 335, 378 S.E.2d 792 (1989). 

For case holding that instruction failing 
to charge provisions of this section in a 
civil action was error, see Barnes v. Teer, 219 
N.C. 823, 15 S.E.2d 379 (1941). 

Instruction on Duty Not to Drive at 
Speed Greater Than Reasonable. — Trial 
judge did not err in refusing to instruct the jury 
on decedent’s duty not to drive at a speed 
greater than was reasonable and prudent un- 
der the conditions existing at the time of the 
accident; configuration of stop lights, fast-food 
mart, and police vehicles in bank parking lot 
did not “heighten” decedent’s duty under sub- 
section (a) of this section and did not require 
judge to submit defendant’s requested instruc- 
tion notwithstanding the absence of any evi- 
dence about decedent’s rate of speed, where, 
further, none of the evidence indicated that 
decedent saw, or should have seen, defendant 
turn in front of her in time for her to slow down 
or to sound her horn. Stutts v. Adair, 94 N.C. 
App. 227, 380 S.E.2d 411 (1989). 

Trial court’s refusal to instruct jury on dece- 
dent’s duty not to drive at a speed greater than 
was reasonable and prudent under the condi- 
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tions existing at the time of accident was not 
error; excessive speed is not inferred from ve- 
hicular damage. Stutts v. Adair, 94 N.C. App. 
227, 380 S.E.2d 411 (1989). 

Instruction of doctrine of sudden emer- 
gency held error under the _ evidence. 
Masciulli v. Tucker, 82 N.C. App. 200, 346 
S.E.2d 305 (1986). 

Instruction as to Special Hazards Held 
Without Error. — The trial court’s instruction 
correctly defining “residential district” and 
charging that the lawful speed therein was 25 
miles an hour, but that this limitation did not 
relieve the driver from further reducing his 
speed if made necessary by special hazards in 
order to avoid colliding with any person or 
vehicle, was without error. Reid v. City Coach 
Co., 215 N.C. 469, 2 S.E.2d 578, 123.A.L.R. 140 
(1939). 

Instruction on Duty to Decrease Speed. 
— The trial judge committed reversible error in 
refusing to instruct the jury regarding the duty 
to decrease speed under subsection (m). 
Hinnant v. Holland, 92 N.C. App. 142, 374 
S.E.2d 152 (1988), cert. denied, 324 N.C. 335, 
378 S.E.2d 792 (1989). 
Judge was not required to instruct the jury 

about decedent’s duty to decrease her speed to 
the extent necessary to avoid a collision, where 
nothing in the record indicated that decedent 
had the opportunity to slow down when defen- 
dant entered her path of travel, and where 
there was no evidence that decedent saw, or 
should have seen, defendant in time to react to 

his presence. Stutts v. Adair, 94 N.C. App. 227, 
380 S.E.2d 411 (1989). 

The trial court erred by refusing to instruct 
the jury that defendant had a duty to decrease 
her speed. Welling v. Walker, 117 N.C. App. 445, 
451 S.E.2d 329 (1994), cert. dismissed as im- 

providently granted, 342 N.C. 411, 464 S.E.2d 
43 (1995). 
As to instruction regarding duty of mo- 

torist operating a vehicle with worn, slick 
tires on a wet and slippery highway, see 
First Union Nat’] Bank v. Hackney, 270 N.C. 
437, 154 Sis.2d 512 (1967). 
As to instructions under former subsec- 

tion (c), see Kolman v. Silbert, 219 N.C. 134, 12 
S.E.2d 915 (1941); Garvey v. Atlantic Grey- 
hound Corp., 228 N.C. 166, 45 S.E.2d 58 (1947); 
Medlin v. Spurrier & Co., 239 N.C. 48, 79 

S.E.2d 209 (1953); Pittman v. Swanson, 255 

N.C. 681, 122 S.E.2d 814 (1961). 
As to requirements of charge under 

former § 1-180, see Lewis v. Watson, 229 N.C. 
20, 47 S.E.2d 484 (1948); State v. Vanhoy, 230 
N.C. 162, 52 S.E.2d 278 (1949). 

OPINIONS OF ATTORNEY GENERAL 

Subsection (e) of this section specifically 

authorizes the municipal corporation to 
set a speed limit of less than 35 miles per 
hour on streets within the municipality which 
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are not part of the State highway system. See 
opinion of Attorney General to Mr. Robert M. 
Bennett, City Engineer, City of Fayetteville, 54 
N.C.A.G. 65 (1985). 

Effect of Subsection (m). — Subsection (m) 
of this section creates a criminal offense of 
failure to decrease speed as necessary to avoid 
a collision as well as a “standard of care” in 
establishing civil negligence. See opinion of 
Attorney General to Ms. Mary Claire 
McNaught, Public Safety Attorney, Winston- 
Salem, N.C., 48 N.C.A.G. 138 (1979). 
A Municipal Ordinance Limiting Speed 

on Nonsystem Streets Is Ineffective With- 
out Signs. — See opinion of Attorney General 
to Mr. James B. Garland, Assistant Gastonia 

City Attorney, 41 N.C.A.G. 167 (1970). 
Reduction of Speed Limits on State 

Highways in School Zones Within Munici- 
palities. — Section 20-141.1 must be construed 
together with this section, § 20-169, and other 
statutes, and when so construed, the provision 
for concurring ordinances in this section when ~ 
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reducing speed limits on state highways in 
school zones within municipalities must be 
given effect and must be complied with. See 
opinion of the Attorney General to Mr. Ralph D. 
Karpinos, Town Attorney, Chapel Hill, N.C., 58 

N.C.A.G. 17 (Feb. 26, 1988). 
A municipal ordinance adopted pursuant to 

§ 20-141.1 reducing the speed in a school zone 
on a State Highway System street is not effec- 
tive without a concurring ordinance by the 
Department of Transportation as provided for 
by subsection (f) of this section. See opinion of 
the Attorney General to Mr. Ralph D. Karpinos, 
Town Attorney, Chapel Hill, N.C., 58 N.C.A.G. 
17 (Feb. 26, 1988). 

Operating military tactical vehicles at 
slow speeds does not violate the North 
Carolina Motor Vehicle Code. See opinion of 
Attorney General to Colonel Kenneth C. 
Sallenger, Command Logistics Officer, North 
Carolina National Guard, 1999 N.C.A.G. 4 

(1/21/99). 

§ 20-141.1. Speed limits in school zones. 

The Board of Transportation or local authorities within their respective 
jurisdictions may, by ordinance, set speed limits lower than those designated in 
G.S. 20-141 for areas adjacent to or near a public, private or parochial school. 
Limits set pursuant to this section shall become effective when signs are 
erected giving notice of the school zone, the authorized speed limit, and the 
days and hours when the lower limit is effective, or by erecting signs giving 
notice of the school zone, the authorized speed limit and which indicate the 
days and hours the lower limit is effective by an electronic flasher operated 
with a time clock. Limits set pursuant to this section may be enforced only on 
days when school is in session, and no speed limit below 20 miles per hour may 
be set under the authority of this section. A person who drives a motor vehicle 
in a school zone at a speed greater than the speed limit set and posted under 
this section is responsible for an infraction and is required to pay a penalty of 
not less than twenty-five dollars ($25.00). (1977, c. 902, s. 2; 1979, c. 613; 
1997-341, s. 1.1.) 

OPINIONS OF ATTORNEY GENERAL 

Purpose of Section. — The purpose of the 
act adopting this section was “to increase the 
drivers license points for speed violations in 
school zones” from two to three points. See 
opinion of the Attorney General to Mr. Ralph D. 
Karpinos, Town Attorney, Chapel Hill, N.C., 58 
N.C.A.G. 17 (Feb. 26, 1988). 

Without the adoption of this section there 
would have been no formal charge to corre- 
spond to the increased points provided for in 
§ 20-16(c). See opinion of the Attorney General 
to Mr. Ralph D. Karpinos, Town Attorney, 
Chapel Hill, N.C., 58 N.C.A.G. 17 (Feb. 26, 
1988). 

This section, when passed, was only inciden- 
tal to increase the drivers license points for 

speed violations in school zones. Authorization 
to reduce speed in school zones was already 
provided for by other statutes and the “Manual 
on Uniform Traffic Control Devices”, which the 

Department is required to comply with by fed- 
eral-aid provisions and § 20-169. See opinion of 

the Attorney General to Mr. Ralph D. Karpinos, 
Town Attorney, Chapel Hill, N.C., 58 N.C.A.G. 
17 (Feb. 26, 1988). 
Reduction of Speed Limits on State 

Highways in School Zones Within Munici- 
palities. — This section must be construed 
together with §§ 20-141, 20-169, and other 

statutes, and when so construed, the provision 
for concurring ordinances in § 20-141 when 
reducing speed limits on state highways in 
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school zones within municipalities must be 
given effect and must be complied with. See 
opinion of the Attorney General to Mr. Ralph D. 
Karpinos, Town Attorney, Chapel Hill, N.C., 58 
N.C.A.G. 17 (Feb. 26, 1988). 
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on a State Highway System street is not effec- 
tive without a concurring ordinance by the 
Department of Transportation as provided for 
by § 20-141(f). See opinion of the Attorney 
General to Mr. Ralph D. Karpinos, Town Attor- 

A municipal ordinance adopted pursuant to 
this section reducing the speed in a school zone 

ney, Chapel Hill, N.C., 58 N.C.A.G. 17 (Feb. 26, 
1988). 

§ 20-141.2. Prima facie rule of evidence as to operation of 
motor vehicle altered so as to increase poten- 
tial speed. 

Proof of the operation upon any street or highway of North Carolina at a 
speed in excess of the limits provided by law of any motor vehicle when the 
motor, or any mechanical part or feature, or the design of the motor vehicle has 
been changed or altered so that there is a variation between such motor vehicle 
as changed or altered and the motor vehicle as constructed according to 
specification of the original motor vehicle manufacturer, with the result that 
the potential speed of such vehicle has been increased beyond that which 
existed prior to such change or alteration, or the proof of operation upon any 
street or highway of North Carolina at a speed in excess of the limits provided 
by law of any motor vehicle assembled from parts of two or more different 
makes of motor vehicles, whether or not any specially made or specially 
designed parts or appliances are included in the manufacture and assembly 
thereof, shall be prima facie evidence that such motor vehicle was operated at 
such time by the registered owner thereof. (1953, c. 1220.) 

Legal Periodicals. — For brief comment on 
this section, see 31 N.C.L. Rev. 418 (1953). 

§ 20-141.3. Unlawful racing on streets and highways. 

(a) It shall be unlawful for any person to operate a motor vehicle on a street 
or highway willfully in prearranged speed competition with another motor 
vehicle. Any person violating the provisions of this subsection shall be guilty of 
a Class 1 misdemeanor. 

(b) It shall be unlawful for any person to operate a motor vehicle on a street 
or highway willfully in speed competition with another motor vehicle. Any 
person willfully violating the provisions of this subsection shall be guilty of a 

Class 2 misdemeanor. 
(c) It shall be unlawful for any person to authorize or knowingly permit a 

motor vehicle owned by him or under his control to be operated on a public 

street, highway, or thoroughfare in prearranged speed competition with 

another motor vehicle, or to place or receive any bet, wager, or other thing of 

value from the outcome of any prearranged speed competition on any public 

street, highway, or thoroughfare. Any person violating the provisions of this 

subsection shall be guilty of a Class 1 misdemeanor. 
(d) The Commissioner of Motor Vehicles shall revoke the driver’s license or 

privilege to drive of every person convicted of violating the provisions of 

subsection (a) or subsection (c) of this section, said revocation to be for three 

years; provided any person whose license has been revoked under this section 

may apply for a new license after 18 months from revocation. Upon filing of 

such application the Division may issue a new license upon satisfactory proof 

that the former licensee has been of good behavior for the past 18 months and 

that his conduct and attitude are such as to entitle him to favorable consider- 

ation and upon such terms and conditions which the Division may see fit to 
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impose for the balance of the three-year revocation period, which period shall 
be computed from the date of the original revocation. 

(e) The Commissioner may suspend the driver’s license or privilege to drive 
of every person convicted of violating the provisions of subsection (b) of this 
section. Such suspension shall be for a period of time within the discretion of 
the Commissioner, but not to exceed one year. 

(f) All suspensions and revocations made pursuant to the provisions of this 
section shall be in the same form and manner and shall be subject to all 
procedures as now provided for suspensions and revocations made under the 
provisions of Article 2 of Chapter 20 of the General Statutes. 

(g) When any officer of the law discovers that any person has operated or is 
operating a motor vehicle willfully in prearranged speed competition with 
another motor vehicle on a street or highway, he shall seize the motor vehicle 
and deliver the same to the sheriff of the county in which such offense is 
committed, or the same shall be placed under said sheriff’s constructive 
possession if delivery of actual possession is impractical, and the vehicle shall 
be held by the sheriff pending the trial of the person or persons arrested for 
operating such motor vehicle in violation of subsection (a) of this section. The 
sheriff shall restore the seized motor vehicle to the owner upon execution by 
the owner of a good and valid bond, with sufficient sureties, in an amount 
double the value of the property, which bond shall be approved by said sheriff 
and shall be conditioned on the return of the motor vehicle to the custody of the 
sheriff on the day of trial of the person or persons accused. Upon the acquittal 
of the person charged with operating said motor vehicle willfully in prear- 
ranged speed competition with another motor vehicle, the sheriff shall return 
the motor vehicle to the owner thereof. 

Notwithstanding the provisions for sale set out above, on petition by a 
lienholder, the court, in its discretion and upon such terms and conditions as 
it may prescribe, may allow reclamation of the vehicle by the lienholder. The 
lienholder shall file with the court an accounting of the proceeds of any 
subsequent sale of the vehicle and pay into the court any proceeds received in 
excess of the amount of the lien. 
Upon conviction of the operator of said motor vehicle of a violation of 

subsection (a) of this section, the court shall order a sale at public auction of 
said motor vehicle and the officer making the sale, after deducting the 
expenses of keeping the motor vehicle, the fee for the seizure, and the costs of 
the sale, shall pay all liens, according to their priorities, which are established, 
by intervention or otherwise, at said hearing or in other proceeding brought for 
said purpose, as being bona fide, and shall pay the balance of the proceeds to 
the proper officer of the county who receives fines and forfeitures to be used for 
the school fund of the county. All liens against a motor vehicle sold under the 
provisions of this section shall be transferred from the motor vehicle to the 
proceeds of its sale. If, at the time of hearing, or other proceeding in which the 
matter is considered, the owner of the vehicle can establish to the satisfaction 
of the court that said motor vehicle was used in prearranged speed competition 
with another motor vehicle on a street or highway without the knowledge or 
consent of the owner, and that the owner had no reasonable grounds to believe 
that the motor vehicle would be used for such purpose, the court shall not order 
a sale of the vehicle but shall restore it to the owner, and the said owner shall, 
at his request, be entitled to a trial by jury upon such issues. 

If the owner of said motor vehicle cannot be found, the taking of the same, 
with a description thereof, shall be advertised in some newspaper published in 
the city or county where taken, or, if there be no newspaper published in such 
city or county, in a newspaper having circulation in the county, once a week for 
two weeks and by handbills posted in three public places near the place of 
seizure, and if said owner shall not appear within 10 days after the last 
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publication of the advertisement, the property shall be sold, or otherwise 
disposed of in the manner set forth in this section. 
When any vehicle confiscated under the provisions of this section is found to 

be specially equipped or modified from its original manufactured condition so 
as to increase its speed, the court shall, prior to sale, order that the special 
equipment or modification be removed and destroyed and the vehicle restored 
to its original manufactured condition. However, if the court should find that 
such equipment and modifications are so extensive that it would be impractical 
to restore said vehicle to its original manufactured condition, then the court 
may order that the vehicle be turned over to such governmental agency or 
public official within the territorial jurisdiction of the court as the court shall 
see fit, to be used in the performance of official duties only, and not for resale, 
transfer, or disposition other than as junk: Provided, that nothing herein 
contained shall affect the rights of lienholders and other claimants to said 
vehicles as set out in this section. (1955, c. 1156; 1957, c. 1358; 1961, c. 354; 
Pee ees hs 1901, Ce446- 1U60.C. 106, Si3; 919 15,.C loa sS.con OeaGe Glos 
Delay orc, 007, S!'d1;5°1993,'C.'539) ss. 368-370; 1994, Ex: Sess: ¢ 24, s614(c); 
HOGG eC elGG, ss. .5,9.) 

CASE NOTES 

The word “race,” when used in conjunction 
with the operation of a motor vehicle on the 
highway, describes “speed competition with an- 
other motor vehicle” and is sufficient to charge 
a violation of this section. State v. Turner, 13 
N.C. App. 6038, 186 S.E.2d 681, cert. denied, 281 
N.C. 157, 187 S.E.2d 587 (1972). 
Violation of the racing statute is negli- 

gent per se. Harrington v. Collins, 40 N.C. 
App. 530, 253 S.E.2d 288, aff’d, 298 N.C. 535, 
259.S.E,2d.275 (1979). 

Violation of subsections (a) and (b) of this 
section is negligence per se. Those who partic- 
ipate are on a joint venture and are encourag- 
ing and inciting each other. The primary negli- 
gence involved is the race itself. Boykin v. 
Bennett, 253 N.C. 725, 118 S.E.2d 12 (1961). 

A violation of subsection (b) of this section is 
negligence per se. Lewis v. Brunston, 78 N.C. 
App. 678, 338 S.E.2d 595 (1986). 

Violation as Wilful or Wanton Negli- 
gence. — A violation of subsection (b) of this 
section constitutes wilful or wanton negligence. 
Lewis v. Brunston, 78 N.C. App. 678, 338 
S.E.2d 595 (1986). 

All Engaged in Race Are Liable. — Racing 
on the public highways is a plain and serious 
danger to every other person using the way. 
When persons are making such unlawful use of 
the highways and another is injured thereby, 

the former are liable in damages for the injuries 
sustained by the latter. And where a person is 
injured by such racing, all engaged in the race 
are liable even though only one, or even none, of 
the vehicles came in contact with the injured 
person. Boykin v. Bennett, 253 N.C. 725, 118 

S.E.2d 12 (1961). 
All who willfully participate in speed compe- 

tition between motor vehicles on a public high- 

way are jointly and concurrently negligent and 
if damage to one not involved in the race 
proximately results from it, all participants are 
liable, regardless of which of the racing cars 
actually inflicts the injury, and regardless of 
the fact that the injured person was a passen- 
ger in one of the racing vehicles. Boykin v. 
Bennett, 253 N.C. 725, 118 S.E.2d 12 (1961). 
But Passenger Must Actively Partici- 

pate to Be Negligent. — In order for a pas- 
senger to be a party to the offense under sub- 
section (a) of this section and to be jointly and 
concurrently negligent, he must do more than 
fail to speak, remonstrate or leave the car. The 
evidence must show that the passenger in some 
way participated or was involved in the race in 
order to constitute acquiescence. Harrington v. 
Collins, 40 N.C. App. 530, 253 S.E.2d 288, aff'd, 
298 N.C. 535, 259 S.E.2d 275 (1979). 
Where defendant driver’s participation in a 

prearranged speed competition in violation of 
this section constituted willful or wanton con- 
duct and was a proximate cause of plaintiff’s 
injuries, and plaintiff had no notice of an agree- 
ment to race when he entered the car, plaintiff’s 
failure to remonstrate or to leave the car at a 
rural crossroads minutes past midnight on a 
cold Christmas Eve did not constitute willful or 
wanton conduct as a matter of law which would 
bar his action against the driver of the second 
car involved in the race for injuries caused by 
defendant’s willful or wanton conduct. 
Harrington v. Collins, 298 N.C. 535, 259 S.E.2d 
ZtoLo soy 
Defendant’s participation in a prear- 

ranged automobile race constituted will- 
ful or wanton conduct and was, as a matter 

of law, a proximate cause of injuries received by 
plaintiff passenger in a collision during the 
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